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SECUNDUM 

VOLUME SIXTY-ONE 


MOTOR VEHICLES 

This Title includes regulation of motor vehicles, public and private, and contractual rights and obliga¬ 
tions affected thereby; indemnity bonds or other security of owners or operators, and liability thereon; 
rights in, and use of, highways and other public places; injuries to highways; injuries to motor vehicles; 
injuries to occupants of private vehicles; injuries from defects in, or negligent or wrongful use of, 
such vehicles, other than as public carriers or to employees; injuries from defects in, or obstruction of, 
highways or other public places, or from defects in private premises; liabilities for injuries; actions 
for injuries; statutory and punitive damages for injuries; violation of regulations, injuries to motor 
vehicles, and injuries from negligent or wrongful use of motor vehicles, as offenses, and prosecution 
and punishment thereof; regulation of chauffeurs; garages; and filling stations. 

Matters not In this Title, treated elsewhere In this work, see De»criptive>Word Index 


Analysis 

Divisions I to VIII H in Volume 60 
I. DEFINITIONS AND DISTINCTIONS, §§ 1-8 

II STATUS, §§ 9-13 

m. CONTROL AND REGULATION IN GENERAL; CONTRACTS, §§ 14-57 
A. In General, §§ 14-25 

33. Particular Regulations as to Motor Vehicles in General, §§ 26-43 

C. Public Service Vehicles, §§ 44-57 

IV. LICENSE AND REGISTRATION OF VEHICLES, §§ 58-145 

A. In General, §§ 58-78 

B. Rights and Special License or Permit as to Public Service Vehicles, §§ 79-96 

C. Licensing Boards or Officers, §§ 97-100 

D. Proceedings to Procure License or Permit, §§ 101-104 

E. Form and Requisites of License or Registration, §§ 105-108 

F. Conditions Imposed, §§ 109-118 

G. Construction and Effect op License in General, §§ 119-122 

H. Transfer of License Rights, §§ 123-124 


61 C.J.S.-l 


See also descriptive word index in the back of this Volume 
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MOTOR VEHICLES 


61 C.J.S. 


IV. LICENSE AND REGISTRATION OF VEHICLES— Continued. 

I. Amendment, Duration, and Termination op Licenses, Permits, or Certificates ; Renewals 

and New Permits, §§ 125-132 

J. Effect of Failure to Comply with Law as to License or Registration, §§ 133-135 

K. License Fees and Taxes, §§ 136-145 

V. LICENSE AND REGULATION OF DRIVERS OR CHAUFFEURS, §§ 146-164 

VI. LIABILITY OF MANUFACTURER OR DEALER, §§ 165-1C7 

VIL INJURIES FROM DEFECTS OR OBSTRUCTIONS IN HIGHWAYS OR OTHER PUBLIC 
PLACES, §§ 168-245 

A. Injuries to Automobiles or Occupants, §§ 168-233 

1. Liability of Public or Highway Authorities, §§ 168-202 

2. Liability of Persons Causing Defect or Obstruction, §§ 203-212 

3. Actions, §§ 213-233 

B. Injuries by Automobiles Because of Defects or Obstructions in Highways or Other 

Public Places, §§ 234-245 

VIII. INJURIES PROM OPERATION OF MOTOR VEHICLES, §§ 246-563 

A. In General, §§ 246-273 

B. Care as to Particular Acts or in Particular Situations, §§ 274-370 

1. In General, §§ 274-349 

2. At Crossings or Intersections, §§ 350-370 

C. Vehici.es Having Special Privileges, §§ 371-377 

D. Care as to Particular Persons, §§ 378-404 

E. Care as to Railroads, Railroad Cars, and Persons Therfon, §§ 405-406 

F. Care as to Animals, §§ 407-421 

G. Care as to Highways, Other Public Property, and Private Property along Highway, 

§§ 422-424 

H. Persons Liable for Injury, §§ 425-455 

1. In General, §§ 425-427 

2. Owner, §§ 428-442 

3. Persons Other than Operator or Owner, §§ 443-455 

I. Contributory Negligence; Assumption of Risk, §§ 456-492 

1. In General, §§ 456-485 

2. Contributory Negligence of Occupant; Assumption of Risk, §§ 486-492 

3. Doctrine of Last Clear Chance; Humanitarian Doctrine; Doctrine of Discovered 

Peril, Etc., §§ 493(l)-493(5). 

J. Actions, §§ 494-560 

1. In General, §§ 494-502 

2. Pleading, §§ 503-508 

3. Evidence, §§ 509-520 

4. Trial, Judgment, and Review, §§ 521-560 

K. Lien for Damages Caused in Operation, §§ 561-563 

IX. OTHER INJURIES TO MOTOR VEHICLES OR OCCUPANTS THEREIN, §§ 564-570 

X. RACES AND SPEED TRIALS, §§ 571-587 

A. Races or Tests upon Highways or Streets, §§ 571-576 

B. Races and Tests upon Tracks and Speedways, §§ 577-587 


See also descriptive word index in the back of this Volume 
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MOTOR VEHICLES 


XI. OFFENSES AND PROSECUTIONS, §§ 588-714 

A. In General, §§ 588-595 

B. Particular Offenses, §§ 596-714 

XII. GARAGE KEEPERS, REPAIRMEN, VEHICLE LIVERYMEN, AND FILLING STATIONS, 

§§ 715-778 

A. In General, §§ 715-723 

B-. Storage of Vkiiiolfs, §§ 724-727 

C. Repairs, Services, and Supplies, §§ 728-742 

D. Lien, §§ 743-759 

E. Renting Vehicle by Liveryman, §§ 760-769 

F. Filling Stations, §§ 770-778 

Sub-Analysis 

For Sub-Analysis of §§ 1 to 455, see Volume 60 

VIII. INJURIES FROM OPERATION OF MOTOR VEHICLES—Continued 
I. Contributory Negligence; Assumption of Risk —p 11 
1. In General —p 11 

§ 456. In general—p 11 

457. What constitutes contributory negligence—p 12 

458. - Duty to discover danger—p 13 

459. - Reliance on care of person causing injury—p 13 

460. - Acts in emergencies—p 14 

461. - Violation of statute or ordinance—p 16 

462. Owners or operators of motor vehicles—p 16 

463. Motorcyclists—p 19 

464. Bicyclists—p 19 

465. Drivers or occupants of horse-drawn vehicles—p 23 

466. Persons on horseback—p 25 

467. Persons in charge of animals—p 26 
46S Pedestrians—p 27 

469. - Walking along street or highway—p 33 

470. - Crossing street or highway in general—p 39 

471. - Duty to stop, look, and listen—p 60 

472. - Standing or sitting in highway—p 64 

473. -On sidewalk—p 67 

474. - Crossing private driveway—p 68 

475. Police or traffic officers—p 68 

476. Persons working on or in highway—p 69 

477. Persons boarding or alighting from streetcar or other vehicle—p 72 

478. - Crossing street—p 72 

479. - Waiting in street—p 74 

480. -Alighting from streetcar of vehicle—p 75 

481. -Duty to look and listen—p 76 

482. -Reliance on care of automobile driver—p 78 

483. Occupants or operators of railroad cars or streetcars—p 79 

484. Persons under disability—p 81 

485. -Children—p 82 

See also descriptive word index in the back of this Volume 
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61 C. J. & 


m INJURIES FROM OPERATION OF MOTOR VEHICLES—Continued 
L Contributory Negligence; Assumption op Risk— Continued 

2. Contributory Negligence of Occupant; Assumption of Risk —p 87 
§ 486. In general—p 87 

487. Reliance on care of others—p 97 

488. Duty to observe and warn of danger—p 100 

489. Duty to protest negligence or unlawful act of driver—p 107 

490. Riding in dangerous or improper place or position—p 113 

491. Duty to leave vehicle—p 116 

492. Riding with reckless, inexperienced, or intoxicated driver—p 118 

3. Doctrine of Last Clear Chance; Humanitarian Doctrine ; Doctrine of Discovered Per¬ 

il, Etc .—p 120 
§ 493(1). In general—p 120 
493(2). Cause of injury—p 123 
493(3). Danger or peril—p 125 
493(4). Ability and opportunity to avoid injury—p 129 
493(5). Care required after peril is, or should be, discovered—p 131 

J. Actions —p 134 

1. In General —p 134 

§ 494. Nature and form—p 134 

495. Conditions precedent—p 134 

496. What law governs—p 136 

497. Defenses in general—p 138 

498. Jurisdiction and venue—p 139 

' 499. Time to sue and limitations—p 142 

500. Parties—p 143 

501. Process—p 148 

502. - Appointment of state official as agent—p 149 

2. Pleading —p 167 

§ 503. In general—p 167 

504. Declaration, complaint, or petition—p 167 

505. - Allegations of particular matters—p 169 

506. Plea or answer—p 183 

507. Replication or reply—p 185 

508. Issues, proof, and variance—p 185 

3. Evidence —p 192 

§ 509. Presumptions and burden of proof—p 192 
510. -• Proximate cause of injury—p 193 

511(1). -Negligence or other wrong of defendant in general—p 195 

511(2). -Burden of proof as to negligence or misconduct—p 196 

511(3). -Happening of accident or injury; res ipsa loquitur—p 200 

511(4). -Violation of statutes, regulations, or rules of road—p 209 

511(5). -Responsibility or liability for negligence or misconduct—p 215 

511(6). -Acts of persons other than defendant—p 226 

512. -Negligence of person injured—p 235 

513. — Failure to register vehicle or to obtain license—p 242 

514. Admissibilty—p 243 

See also descriptive word index in the back of this Volume 
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VIE INJURIES PROM OPERATION OP MOTOR VEHICLES —Continued 
J. Aotions —Continued 

3. Evidence —Continued 

§ 515. - To prove due care, negligence, or contributory negligence generally— p 

245 

516. -Evidence of, or bearing on, particular matters—p 247 

517. Weight and sufficiency—p 273 

518. -Negligence of defendant—p 295 

519. - Proximate cause—p 356 

520. -Contributory negligence—p 367 

4. Trial , Judgment, and Review —p 394 

§ 521. Questions of law and fact—p 394 

522. - Proximate cause—p 397 

523. -Identity—p 418 

524. - Ownership—p 419 

525. -Joint or several liability—p 420 

526. - Negligence—p 420 

527. -Contributory negligence—p 525 

528. - Ultimate negligence; last clear chance doctrine—p 591 

529. - Comparative negligence—p 595 

530. Instructions—p 596 

531. - Identity and ownership of vehicle—p 599 

532. - Negligence in general—p 599 

533. - Contributory negligence in general—p 601 

534. - Injury avoidable notwithstanding contributory negligence—p 603 

535. -Acts in emergencies—p 607 

536. — Violation of statute or ordinance—p 609 

537. - Willful, wanton, or reckless conduct—p 610 

538. - Proximate cause—p 611 

539. - Collision with bicycle or motorcycle—p 616 

540. - Injury to animals or person riding or driving them—p 617 

541. - Injury to child or person under disability—p 617 

542. - Injury to pedestrian—p 619 

543. - Injury to passenger, guest, or occupant—p 624 

544. - Injury to person standing or sitting on highway—p 628 

545. - Injury to person moving to or from streetcar—p 628 

546. - Vehicles stopping, backing, or turning—p 628 

547. -Vehicles meeting—p 629 

548. -Vehicles crossing—p 631 

549. -Vehicles following, overtaking or passing—p 635 

550. -Vehicles at rest or unattended—p 637 

551. -Identity and status of operator—p 638 

552. -Competency of operator—p 640 

553. -Lights and equipment—p 640 

554. -Lookout, signals, and warnings—p 641 

555. -Speed and control—p 643 

556. -Applicability to pleadings and evidence in general—p 647 

557. - Presumptions and burden of proof—p 651 

558. Verdict and findings—p 653 

559. Judgment, review, and costs—p 662 

560. Damages—p 663 


See also descriptive word index in the back of this Volume 
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VUL INJURIES PROM OPERATION OP MOTOR VEHICLES—Continued 
K. Lien fob Damages Caused in Operation— p 664 
§ 561. In general—p 664 
562. Priority—p 665 
• 563. Enforcement—p 665 

IX. OTHER INJURIES TO MOTOR VEHICLES OR OCCUPANTS THEREIN—p 667 

§ 564. In general—p 667 

565. Injuries by animals—p 669 

566. Injuries by vehicle other than motor vehicle—p 677 

567. - Actions in general—p 678 

568. - Evidence—p 678 

569. - Questions of law and fact—p 679 

570. - Instructions—p 680 

X. RACES AND SPEED TRIALS—p 6S0 

A. Races or Tests upon Highways or Streets— p 680 

§ 571. Authority to permit—p 680 

572. Liability of public authorities—p 680 

573. Liability of participants—p 681 

574. Trespass by spectator—p 681 

575. Contributory negligence—p 681 

576. Actions—p 681 

B. Races and Tests upon Tracks and Speedways —p 682 

§ 577. Duties and liabilities of persons conducting or promoting—p 682 

578. Duties and liabilities of owners of participating vehicles—p 682 

579. Duties and liabilities of race drivers—p 682 

580. Duty toward trespassers—p 683 

581. Contributory negligence and assumption of risk—p 683 

582. - Spectators—p 683 

583. - Participants—p 683 

584. - Special policemen or others rightfully upon track—p 683 

585. Pleading—p 683 

586. Evidence—p 684 

587. Trial—p 684 

XI. OFFENSES AND PROSECUTIONS—p 684 

A. In General— p 684 

§ 588. In general—p 684 

589. Capacity to commit crime—p 686 

590. Parties to offense—p 686 

591. Knowledge, intent, and malice—p 686 

592. Jurisdiction in general—p 687 

593. Arrest and bail or deposit in general—p 687 

594. Punishment in general—p 687 

595. Costs—p 688 

B. Particular Offenses— p 688 

§ 596. Alteration of numbers or identification marks—p 688 

597. Assault atid battery; aggravated assaults—p 688 

598. -Complaint, information, or indictment—p 692 


See also descriptive word index in the back of this Volume 
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XI. OFFENSES AND PROSEOUTIONS-€ontinued 
B. Particular Offenses— Continued 

§ 599. -Issues, proof, and variance—p 692 

600. -Evidence—^p 693 

601. - Questions of law and fact—p 694 

602. -Instructions—p 694 

603. -Verdict and findings—p 695 

604. -Judgment, sentence, and punishment—p 695 

605. -Appeal and error—p 695 

606. Carrying person in front of operator—p 695 

607. Driving or operating unlicensed or unregistered vehicle—p 695 

608. Driving or using without required lights or with improper lights—p 697 

609. Driving recklessly; endangering public—p 698 

610. - Exceeding lawful speed distinguished—p 702 

611. -Intent—p 702 

612. -Negligence—p 703 

613. - Person or property endangered—p 704 

614. - Persons liable—p 704 

615. - Defenses—p 704 

616. -Jurisdiction—p 705 

617. - Indictment, information, or complaint—p 705 

618. - Issues, proof, and variance—p 708 

619. - Evidence—p 709 

620. - Questions of law and fact—p 711 

621. - Instructions—p 712 

622. - Verdict and findings—p 712 

623. - Judgment, sentence, and punishment—p 712 

624. - Appeal and error—p 713 

625. Driving while under influence of intoxicants or drugs—p 713 

626. - Distinguished from public nuisance—p 720 • 

627. - Distinguished from intoxication—p 720 

628. - Operation or driving—p 720 

629. - Place of operation—p 721 

630. -Attempts to commit offense—p 722 

631. - Jurisdiction—p 723 

632. - Indictment, information, or complaint—p 724 

633. - Evidence—p 728 

634. - Questions of law and fact—p 733 

635. - Instructions—p 734 

636. - Verdict, judgment, sentence, and punishment—p 736 

637. - Appeal and error—p 739 

638. Driving without license or number plates or identification marks; unlawful 

plates—p 740 

639. Driving without operator's license—p 742 v 

640. Driving without required brakes—p 743 

641. Exceeding lawful speed—p 743 

642. - Intent—p 747 

643. - Persons liable—p 747 

644: - Defenses—p 748 

645. - Notice of intended prosecution—p 748 

646. - Indictment, information, or complaint—p 748 

647. - Evidence—p 750 

648. - Questions of law and fact—p 753 

See also descriptive word index in the back of this Volume 
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XL OFFENSES AND PROSECUTIONS—Continued 
B. Particular Offenses —Continued 

S 649. -Instructions—p 753 

650. -Judgment, sentence, punishment, and review—p 753 

651. Failing to exhibit license on request—p 755 

652. Failing to give information identifying driver—p 755 

653. Failing to give warning signals—p 755 

654. Failing to keep to right—p 756 

655. Failing to protect edge of pavement—p 757 

656. Failing to stop on signal of driver of animals; frightening animals— p 757 

657. Homicide—p 757 

658. -Intent to kill or knowledge of danger—p 768 

659. - Degree of negligence—p 771 

660. -Cause of death—p 776 

661. - Failure to render assistance to injured person—p 777 

662. - Unavoidable accident—p 77 8 

663. - Negligence of decedent or third person—p 778 

664. - Indictment, information, or complaint—p 779 

665. - Issues, proof, and variance—p 784 

666. - Evidence—p 785 

667. -* Questions of law and fact—p 800 

668. - Instructions—p 804 

669. -Verdict and findings—p 811 

670. - Judgment, sentence, and punishment—p 812 

671. - Appeal and error—p 812 

672. Loitering; seeking employment—p 813 

673. Maliciously damaging; malicious mischief—p 813 

674. Neglecting duty after accident—p 814 

675. - Persons liable—p 821 

676. - Defenses—p 822 

677. - Indictment, information, or complaint—p 824 

678. - Evidence—p 826 

679. - Questions of law and fact—p 829 

680. - Instructions—p 830 

681. - Verdict and findings—p 831 

682. - Judgment, sentence, and punishment—p 832 

683. - Appeal and error—p 832 

684. Obstructing or blockading highway—p 832 

685. Overloading—p 833 

686. Passing other vehicles—p 834 

687. Permitting operation by unauthorized person—p 835 

688. Possession of motor vehicle with identification marks altered or removed— p 

835 

689. Selling or transferring without compliance with regulations—p 836 

690. Shooting at motor vehicle—p 836 

691. Taking and using motor vehicle without consent—p 837 

692. - Persons liable—p 840 

693. -Indictment—p 840 

694. -Evidence—p 841 

695. -Questions of law and fact—p 842 

696. - Instructions—p 842 

697. -Verdict and findings—p 843 

698. -Judgment, sentence, and punishment—p 843 


See also descriptive word index in the back of this Volume 
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XI. OFFENSES AND PROSECUTIONS— Continued 
B. Particular Offenses —Continued 

S 699. -Appeal and error—p 843 

700. Taking accessories—p 844 

701. Transporting passengers or goods; letting for hire—p 844 

702. Transporting stolen vehicle in interstate commerce; receiving such vehicle— 

p 848 

703. —— What constitutes “transportation”—p 849 

704. - Jurisdiction and venue—p 850 

705. - Indictment—p 850 

706. - Evidence—p 851 

707. - Questions of law and fact—p 852 

708. - Instructions—p 852 

709. - Verdict and findings—p 853 

710. - Judgment, sentence, and punishment—p 853 

711 - Appeal and error—p 853 

712. Using prohibited way—p 853 

713. Wrongful removal of parts—p 854 

714. Other offenses—p 854 

XEL GARAGE KEEPERS, REPAIRMEN, VEHICLE LIVERYMEN, AND FILLING STATIONS—p 859 

A. In General —p 859 

§ 715. Definitions—p 859 

716. Power to regulate—p 860 

717. Statutory and local regulations in general—p 860 

718. Licenses and taxes—p 861 

719. Buildings—p 863 

720. Garage, parking lot, or repair shop as nuisance—p 864 

721. Penalties for violation of regulations—p 866 

722. Offenses by garage keepers—p 866 

723. Offenses by persons dealing with garage keepers—p 866 

B. Storage op Vehicles— p 867 

§ 724. In general—p 867 

725. Compensation—p 868 

726. Injuries to, or loss of, vehicle—p 868 

727. Actions—p 872 ' 

C. Repairs, Services, and Supplies— p 875 

§ 728. Agreements in general—p 875 

729. Nature of bailment—p 876 

730. Care as to repairs, services, or supplies—p 877 

731. Care and custody of vehicle—p 877 

732. - Notice affecting liability—p 878 

733. - Use of vehicle in testing repairs—p 879 

734. - Redelivery to owner—p 879 

735. - Delivery of vehicle to person not authorized to receive it—p 880 

736. Compensation—p 880 

737. - Set-off and counterclaim—p 881 

738. - Pleading, evidence, and trial—p 881 

739. Actions against repairman or serviceman for conversion, loss, or damage; 

personal injuries—p 882 

See also descriptive word index in the back of this Volume 
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XII. GARAGE KEEPERS, REPAIRMEN, VEHICLE LIVERYMEN AND PILLING STATIONS— 

Continued 

C. Repairs, Services, and Supplies —Continued 
§ 740. - Damages—p 887 

741. Actions by repairman for conversion or damage; personal injuries—p 887 

742. - Damages—p 887 


D. Lien — p 888 

§ 743. In general—p 888 

744. Statutory provisions—p 888 

745. Right of owner to lien—j> 889 

746. Agreement or consent of owner—p 889 

747. Possession—p 892 

748. Charges for which lien may be had—p 896 

749. Property subject to lien—p 898 

750. Waiver and loss of lien—p 899 

751. Reinstatement—p 900 

752. Preservation and perfection of lien—p 900 

753. - Notice of claim—p 900 

754. Priorities—p 901 

755. Assignment or transfer—p 905 

756. Action by lienor to recover possession—p 905 

757. Action by owner to recover possession or for conversion— p 905 

758. Actions to enforce lien—p 907 

759. Sale—p 909 


E. Renting Vehicle by Liveryman — p 911 
§ 760. In general—p 911 

761. Compensation—p 912 

762. Injuries to person of hirer—p 913 

763. - Actions—p 913 

764. Liability of hirer in general—p 914 

765. - Actions—p 914 

766. Injuiies to vehicle—p 914 

* 767. - Actions—p 915 

768. Injuries to third person—p 915 

769. - Actions—p 918 

* 

F. Filling Stations — p 919 

§ 770. In general—p 919 

771. As lawful business—p 920 

772. As nuisance—p 922 

773. - Relief—p 924 

774. Use of street or highway—p 926 

775. Municipal regulations and restrictions—p 928 

776. - Permit or license—p 931 

777. Negligent maintenance or operation—p 939 

778. - Actions—p 941 


See also descriptive word index in the back of this Volume 
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L CONTRIBUTORY NEGLIGENCE ; ASSUMPTION OP RISK 
1. In General 


§ 456 


§ 456. In General 

As a general rule, a person who sustains Injuries 
from the operation of a motor vehicle cannot recover 
therefor, notwithstanding negligence on the part of the 
defendant, if his own negligence was a direct and con¬ 
tributing cause of his Injury. 

It is a general rule, applicable in actions for in¬ 
juries sustained from the operation of motor ve¬ 
hicles as in other cases, in the absence of a statute 
providing otherwise, that a person whose negligence 
proximately contributes to his own injuries cannot 
recover for such injuries, notwithstanding negli¬ 
gence on the part of defendant, 91 and where, in an 
action for damages resulting from a collision be¬ 
tween motor vehicles, defendant interposes a coun¬ 
terclaim or prosecutes a cross complaint, neither 
party can recover if his negligence contributed to 
the injury. 92 However, the general rule that con¬ 
tributory negligence will bar recovery is subject to 
qualification where the doctrine of comparative neg¬ 


ligence is recognized, as discussed in the C.J.S. ti¬ 
tle Negligence §§ 169-173, also 42 C.J. p 1185 notes 
76-80; 45 C.J. p 1036 note 96-p 1043 note 62, or 
where the so-called “humanitarian” doctrine or that 
of last clear chance is applicable, infra § 493 (2) r 
or where defendant's conduct was willful or wan¬ 
ton, supra § 258. Also, the mere fact of negli¬ 
gence on the part of the injured person will not 
preclude recovery by him unless such negligence 
was a direct and contributing cause of his injury, 95 
although it need not have been the sole proximate 
cause thereof. 94 Plaintiff's negligence or freedom 
from negligence with respect to an automobile ac¬ 
cident becomes immaterial where it appears that 
defendant was not negligent. 95 Where a person is 
injured by reason of the concurrent negligence of 
the operators of vehicles involved in a collision, his 
right of recovery does not depend on the applica¬ 
bility of the doctrines of contributory negligence or 


91. U.S.—Woods v. Gottelfingei, C.C. 
A Ga., 108 F.2d 549—Giudice v. 
Delaware Sand & Gravel Co., D.C. 
Del., 38 F.Supp. 90 

Ala.—Heflfelfinger v. Lane, 196 So. 
720, 239 Ala. 659. 

Ark—Schaffner v. McCullough, 42 S. 

W 2d 389, 184 Aik. 361. 

Cal—Larson v. King, 162 P 2d 974, 
71 Cal.App.2d 421—Barry v. Mad- 
dalena, 146 P.2d 974, 63 Cal.App.2d 
302. 

Ill —Schneiderm&n v. Interstate 
Transit Lines. 60 N.E.2d 908, 326 
lll.App. 1, reversed on other 
grounds 69 N.E.2d 293, 394 Ill. 569 
—McGoorty v. Benhart, 27 N.E.2d 
289, 30G lll.App. 458. 

Kan.—Goodloe v. Jo-Mar Dairies Co., 
185 P.2d 158, 163 Kan. 611. 

La.—Franklin v. Gordon’s Trans¬ 
ports, App., 26 So.2d 387—Duke v. 
Dixie Bldg. Material Co., App., 23 
So.2d 822—Brittingham v. Dutton, 
8 La.App. 437—James v. Schuster, 
8 La.App. 97—Krummel v. Export 
Transfer Co., 2 La.App. 403. 

Me—Tomlinson v. Clement Bros., 164 
A. 355, 130 Me. 189. 

Minn.—Henry v. Hallquist, 31 N.W. 

2d 641, 226 Minn. 39. 

Miss.—Downing v. City of Jackson, 
24 So.2d 661, 199 Miss. 464. 

Mo.—Windsor v. McKee, App., 22 S. 
W.2d 65. 

Mont.—Autlo v. Miller, 11 F.2d 1039, 
92 Mont. 150. 

N.J.—Cascone v. Hendrickson, 149 A. 

337, 8 N.J.Misc. 229. 

N.Y.—New York Telephone Co. v. 
Scofield, 31 N.Y.S.2d 393—Allure 
v. 2061 Bryant Ave. Corporation, 10 
N.Y.S.2d 901, 256 App.Div. 1004— 


Doherty v. Stewart, 8 N.Y.S.2d 423, 
255 AppDiv. 1004. 

N.C.—Tyson v. Ford, 47 S.E 2d 251, 
228 N.C. 778—Benton v. Johnson, 
46 S E 2d 645. 228 NO 625— Grims- 
ley v. Scott, 195 S E. 83, 213 N.C. 
110—Malphurs v. Ellington, 181 S. 
E. 266, 208 N.C 834. 

Pa.—Sargeant v. Ayers, 57 A.2d 881, 
358 Pa. 393—Riley v. McNaugher, 
178 A 6, 318 Fa. 217—Hess v. Still¬ 
er, 19 A.2d 560, 144 I l a Super. 249— 
Thompson v. Lamoreaux, Com.PI., 
33 Del.Co. 247—National Liberty 
Ins. Co v. Mihalko, Com PI., 7 Sch. 
Reg. 237. 

Tex.—Lewis v. Martin, Civ.App, 120 
S.W.2d 910, error refused—Tinker 
v. Yellow Cab Co., Civ.App., 74 S. 
W.2d 521, error dismissed. 

Wis.—Stuart v. Collins, 229 N.W. 633, 
201 Wis. 170. 

42 C.J p 888 note 75, p 1132 note 38. 

Affirmative defense 

In an automobile accident case, 

contributory negligence is an “afilrrn- 

ative defense.”—Gutshall v. Wood, 

123 F.2d 174, 74 App.D.C. 379. 

92. Ill.—Chapin v. Foege, 15 N.E.2d 
943, 296 lll.App. 96. 

Ohio.—Twin Dry Cell Battery Co. v. 
W. P. Southworth Co., 154 N.E. 58, 
22 Ohio App. 450. 

Tex.—Schneider v. Delavan, Civ.App., 
118 S.W.2d 823, error dismissed. 

41 C.J. p 1133 note 41. 

93. U.S.—Fowell Bros. Truck Lines 
v. Platt, C.C.A.0kl„ 92 F.2d 879. 

Cal.—Ketchum v. Pattee, 98 P.2d 
1051, 37 Cal.App.2d 122—Falasco v. 
Hulen, 44 P.2d 469, 6 Cal.App.2d 224 

li 


—Caster V. Hinkley, 258 P. 988. 85 
Cal App. 55. 

Iowa.—McIntyre v. O. B. West Co., 
281 NW. 353. 225 Iowa 739. 

La—Herring v. Holicer Gas Co., 
App., 22 So 2d 868—Bouillon v. 
Bonin, App., 2 So 2d 535, followed 
in Motty v. Bonin. 2 So.2d 541— 
Strectman v. Andress Motor Co., 
American Mut Liability Ins. Co.. 
Intervenors, App., 189 So. 321. 

Pa —Murray v. Finmgan, Com.Pl., 31 
Del.Co. 186 

Tex—Magnolia Petroleum Co. v. 
Owen, Civ.App., 101 S.W.2d 354, er¬ 
ror dismissed—Morelos v. Milde, 
Civ.App, 43 S.W.2d 133, error dis¬ 
missed. 

Vt.—McKenna v. McDonald, 10 A.2d 
208, 111 Vt. 60. 

42 C.J. p 1133 note 42. 

Concurrent contributing factor 

In order for negligence of motorist 
who was thrown onto highway when 
his automobile overturned and was 
struck by defendant’s automobile to 
bar recovery for death of motorist, 
the motorist’s negligence must havo 
been a concurrent contributing factor 
existing and efficient at the very time 
of the accident, regardless of wheth¬ 
er defendant’s negligence was pri¬ 
mary or subsequent negligence.— 
Heffclfinger v. Lane, 196 So. 720, 239 
Ala. 659. 

94. U.S.—Sapp v. Gardner, C.C.A,Or., 
143 F.2d 423. 

Iowa.—Hogan v. Nesblt, 246 N.W. 
270, 216 Iowa 76. 

95. Wis.—Crombie v. Powers, 227 N. 
W. 278, 200 Wis. 299. 
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last clear chance as applied to the conduct of the 
operators of the vehicles involved.® 6 

Assumption of risk. The doctrine of assumption 
of risk may apply so as to bar recovery by a person 
injured as the result of the operation of a motor 
vehicle. 97 

§ 457. What Constitutes Contributory Negli¬ 
gence 

With respect to the question what constitutes con. 
trlbutory negligence, every person using the highway is 
required to exercise ordinary care for his own safety and 
protection and that of his property, or that degree of 
care which an ordinarily prudent person would exercise 
under the same or similar circumstances to avoid dan¬ 
ger. 

With respect to the question what constitutes con¬ 
tributory negligence sufficient to bar recovery for 
injuries suffered from the operation of motor vehi¬ 
cles, it is generally the rule that every person using 
the highway, whether a pedestrian, a rider of an 
animal, or a driver of, or passenger in, a vehicle, is 
required to exercise ordinary care for his own safe¬ 
ty and protection and that of his property,® 8 or that 


degree of care which &tl ordinarily prudent person 
would exercise under the same or similar circum¬ 
stances to avoid dangerand the care required is 
proportionate to the danger involved, 1 under all the 
circumstances of the particular case. 2 Extraordi¬ 
nary care 3 or the highest degree of caution 6 is not 
required, unless specifically so provided by statute, 6 
and, hence, when ordinary and reasonable care is 
exercised, there is no contributory negligence. 6 

Danger incurred to save life or property. Gen¬ 
erally, where the negligence o i defendant in the op¬ 
eration of a motor vehicle ha-s imperiled human life, 
a person who takes such steps as are reasonably 
necessary to rescue or protect those imperiled is 
not contributorily negligent in voluntarily leaving a 
place of safety and incurring danger if he does not 
act with recklessness which would not be warranted 
under the circumstances in the judgment of a pru¬ 
dent man. 7 However, a person injured by a motor 
vehicle as a consequence of going to the rescue of 
another may avail himself of this rule only where 
engaged in a “rescue” within the purview of the 
rule, 8 and the rule may not be applied as against a 


96l La—Lynch v. Fisher, App., 34 
So.2d 513. 

97. Cal.—La Porte v. Houston, App., 
183 P.24 544. 

Defective equipment 

The driver of a truck to which was 
attached an oil company’s tank as¬ 
sumed the risk of use of defective 
equipment, where he continued to use 
the truck with knowledge thereof.— 
Googe v. Speaks, 9 S.E.2d 439, 194 

S.C. 206. 

98. Ala.—Heffelfinger v. Lane, 196 
So. 720, 239 Ala. 659. 

Ark.—Arkansas Power & Light Co. 
v. Kennedy, 70 S.W.2d 506. 189 Ark. 
95. 

Cal.—Isham v. Trimble, 43 P.2d 581, 
5 Cal.App.2d 648. 

Fla.—Bassett v. Edwards, 30 So.2d 
374. 

Ill.—Anderson v. Krancic, 66 N.E.2d 
316, 323 Ill.App. 364. 

Xnd.—Opple v. Ray, 195 N.E. 81, 208 
Xnd. 450. 

Iowa.—Kailenberger v. Hollo, 22 N. 
W.2d 804, 237 Iowa 542—-Hatfield v. 
White Line Motor Freight Co., 272 
N.W. 99, 223 Iowa 7. 

Ky.—Owen Motor Freight Lines v. 
Russell’s Adm'r, 86 S.W.2d 708, 260 
Ky. 795. 

La.—Conrad ▼. Bertuccl, App., 158 
So. 596. 

Me.—Tomlinson v. Clement Bros., 164 
A 355, 130 Me. 189. 

Pa.—Dudenhoefer v. Williams, 193 A. 
77, 127 Pa.Super. 166—Thompson v. 
Lamoreaux, Com.Pl., 33 Del.Co. 247 
—Valente v. Linder, Com.Pl., 35 


Luz.Leg Reg.Rep. 9, affirmed 17 A. 
2d 371, 340 Pa. 508. 

S.C—Epps v. South Carolina State 
Highway Dept.. 39 S E 2d 198. 209 
SC. 125. 

Tex—Norris Bros v. Mattinson, Civ. 

App., 145 S W 2d 204. 

Wash.—Nicholson v. Nelson, 178 P. 

2d 739, 27 Wash 2d 472. 

Wis.—Patterson v. Edgerton Sand & 
Gravel Co., 277 N.W. 636, 227 Wis 
11 . 

42 C J. p 1133 note 44. 

Care required of particular persons 
see infra 99 462-485. 

Whether defendant is lawfully or 
unlawfully using the highway, it is 
the duty of plaintiff to exercise due 
care for his own safety and to avoid 
injury from defendant’s acts or neg¬ 
ligence.—Tomlinson v. Clement Bros., 
154 A. 355, 130 Me. 189—42 C.J. p 1133 
note 44 r^l- 
Person sitting on sled 
N.C—Grimsley v. Scott, 195 S.E. 83, 
213 N.C. 110. 

99. U.S.—Van Wie v. U. S.. D.C. 

Iowa, 77 F.Supp. 22. 

Md.—Jones v. Dickerson, 41 A.2d 492, 
384 Md. 499. 

Or.—Flatman v. Lulay Bros. Lumber 
Co., 154 P.2d 535, 175 Or. 495. 

S.C.—Oakman v. Ogilvie, 193 S.E. 
920, 185 SC. 118. 

Tex.—Norris Bros. v. Mattinson, Civ. 

App., 145 S.W.2d 204. 

Wash.—Nicholson v. Nelson, 178 P.2d 
739, 27 Wash.2d 472. 

42 C.J. p 1134 note 45. 

1. Iowa,—Dlckeson v. Lzlcar, 225 N. 
W. 406, 208 Iowa 275. 
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S C.—Oakman v. Ogilvie, 193 S.E.2d 
920. 185 S.C. 118. 

42 C.J. P 1134 note 46. 

2. S.C.—Oakman v. Ogilvie, supra. 
42 C.J. p 1134 note 47. 

3. W.Va.—Ritter v. Hicks, 135 S.E. 
601, 102 W.Va. 541. 

42 C.J. p 1134 note 48. 

4. W.Va.—Ritter v. Hicks, supra. 

5. Mo.—Rader v. David, App., 207 
S.W 2d 619—Nowlin v. Kansas City 
Public Service Co., App., 58 S.W.2d 
324. 

42 C.J. p 1134 note 50. 

6. Cal.—Moreas v. Ferry, 26 F.2d 
886, 135 Cal.App. 202. 

Ind—Opple v. Ray, 195 N.E. 81, 208 
Ind. 450. 

Ky.—Tate v. Hall, 67 S.W.2d 986,* 247 
Ky. 843. 

La.—Landry v. McNeil Hunter Motor 
Co., 122 So. 293, 11 La.App. 380. 
Md.—Crunkilton v. Hook, 42 A.2d 517. 
185 Md. 1. 

42 C.J. P 1134 note 61. 

7. Cal.—Petersen v. Lang Transp. 
Co., 90 P.2d 94, 32 Cal.App.2d 462. 

Pedestrian attempting to board un¬ 
controlled vehicle see Infra 9 468. 
Danger from eleotrio light wire 
falling into highway when truck 
broke pole was not so obvious as to 
require motorist, as matter of law, 
to refrain from getting out of his 
car and going to truck driver’s as¬ 
sistance.—Butler v. Jersey Coast 
News Co., 160 A 659, 109 N.J.Law 
255. 

a Wash.—Hawkins v. Palmer, 188 
P.2d 121. 22 Wash.2d S70. 
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defendant not responsible for placing the person be¬ 
ing rescued in a position of peril. 9 

§ 458. -Duty to Discover Danger 

In the exercise of due eere, a person using the high- 
way I* required to make reaaonable use of hit tenses and 
Intelligence to observe and discover Impending danger; 
but he Is not strictly bound to see or to avoid collision 
with, or Injury from, all vehicles upon the street, and Is 
not required to exercise an infallible Judgment with re- 
spect to approaching vehicles. 

In the exercise of due care a person using the 
highway is required to make reasonable use of his 
senses and intelligence to observe and discover im¬ 
pending danger, 10 and the duty to look implies a 
duty to see what is in plain sight, 11 so that, if the 
danger is visible and obvious, his failure to discover 
and avoid it amounts to contributory negligence, 12 
unless some reasonable explanation is shown for not 
so doing; 13 but he is not strictly bound to see or 
to avoid collision with, or injury from, all vehicles 
upon the street; 14 nor is he required to exercise 
with respect to approaching vehicles an infallible 
judgment. 15 A traveler on the highway is not re¬ 
quired to anticipate extraordinary hazards or con¬ 
stantly to expect and search for unusual dangers. 16 


s 459 

There is no imperative rule requiring him to be 
constantly looking and listening for the approach of 
an automobile under the penalty that on failure to 
do so his own negligence will be conclusively pre¬ 
sumed if he is injured; 17 and it is not necessarily 
negligence to fail to look for such danger when un¬ 
der the surrounding circumstances there is no rea¬ 
son to apprehend it. 18 

§ 459. -Reliance on Care of Person Caus¬ 

ing Injury 

A user of the highway la not guilty of contributory 
negligence In assuming, In the absence of knowledge or 
notice to the contrary, that others using it in common 
with him will comply with the law and use ordinary 
care to avoid Injuring him; but he cannot for that rea¬ 
son omit any of the care which the law otherwise de¬ 
mands of him. 

Under the rule that the rights of all persons us¬ 
ing the public highways are reciprocal, as discussed 
supra § 246, any person upon the highway has the 
right to assume, in the absence of knowledge or no¬ 
tice to the contrary, that others using it in common 
with him will use ordinary care to avoid injuring 
him, 19 and he may assume that they will conform 
to and not violate the statutes or ordinances 20 and 


9. Wash.—Hawkins v. Palmer, su¬ 
pra. 

10. ind.—Opple v. Ray, 105 N.E. 81. 
2CS Ind. 450—Drewrys Limited, U. 
S. A., v. Crippen, 44 N.E I’d 1006, 
113 Ind.App. 120. 

Iowa.—Shenkle v. Mains. 247 N.W. 

635. 216 Iowa 1324. 

Mich.—Francis v. Rumsey, 6 N.W. 

2d 766, 303 Mich. 626. 

Pa.—Clee v. Brinks. Inc., 6 A.2d 387, 
135 Fa.Super. 345—Dixon v. Pento- 
ny, 176 A. 782, 116 Pa.Super. 443. 

42 C.J. p 1135 note 54. 

Duty to keep lookout’in general see 
supra $8 284-287. 

11. U.S.—Campbell v. Kozera, D.C. 
Cal., 63 F.Supp. 261. 

Da.—Brown v. Dalton, App. t 143 So. 
672. 

Mich.—Wallace v. Rosenfeld, 280 N. 

W. 733, 285 Mich. 204. 

Pa.~Gaskill v. Melella, 18 A.2d 455, 
144 Pa Super. 78—Clee v. Brinks, 
Inc., 6 A.2d 387, 135 Pa.Super. 345. 
42 C.J. p 1135 note 65. 

18* U.S.—Campbell v. Kozera, D.C. 

Cal., 63 F.Supp. 251. 

La.—Radovich v. Stlpelcovich, App., 
32 So.2d 394. 

42 C.J. p 1135 note 56. 

13. Iowa.—Kemmish v. McCoid, 185 
N.W. 628, 193 Iowa 958. 

14. Ind.—Opple v. Ray, 195 N.E. 81, 
208 Ind. 450. 

La.—Murry v. Salley. App., 35 So.2d 
820. 

Md.—Gutherldge, on Behalf andi to 


Use of Ring Engineering Co. v. 
Gorsuch, 8 A 2d 885, 177 Md. 109. 

N.J.—Myles v. Sussman, 171 A. 547, 
12 N.J.Misc. 341. 

42 C.J. p 1135 note 58. 

15. Iowa—Kemmish v. McCoid, 185 
N W. 628, 193 Iowa 958. 

Pact that by taking other precau¬ 
tions plaintiff might have avoided the 

accident is by no means conclusive 

that Bhe was negligent.—Flynn v. 

Peracchio, 170 A. 926, 118 Conn. 124. 

10. Ind.—Opple v. Ray, 195 N.E. 81, 
208 Ind. 450. 

17. Cal.—Maggart v. Bell, 2 P.2d 
516, 116 Cal.App. 306. 

Ga—Jackson v. Crimer, 24 S.E.2d 
603, 69 Ga.App. 18. 

Iowa—Lawson v. Fordyce, 21 N.W. 2d 
69, 237 Iowa 28— Corpus Juris cit¬ 
ed in Hanson v. Manning, 239 N.W. 
793, 797, 213 Iowa 625. 

42 C.J. p 1135 note 60. 

18. Cal.—Slmonsen v. L. J. Christo¬ 
pher Co., 200 P. 615, 186 C&l. 786. 

42 C.J. p 1136 note 61. 

19. Ark.—Powell Bros. Truck Lines 
v. Barnett, 121 S.W.2d 116, 196 
Ark. 1082. 

Cal.—Beck v. Sirota, 109 P.2d 419, 42 
Cal.App.2d 551—Swartz v. Fedder- 
shon, 268 P. 430, 92 Cal.App. 285. 

Iowa.—Kaffenberger v. Holle, 22 N. 
W.2d 804, 237 Iowa 642—Orr v. 
Hart, 258 N.W. 84. 219 Iowa 408. 

La.—Roos v. Metropolitan Casualty 
Ins. Co. of Newark, N. J., App., 195 
So. 657. 

Mont,—McCulloch v. Horton, 74 P.2d 

13 


1. 105 Mont. 531. 114 A.L.R. 828— 
Fulton v. Chouteau County Farm¬ 
ers’ Co., 37 P.2d 1025, 98 Mont. 48. 
N.J.—German v. Harris, 148 A. 619, 
106 N.J.Law 521. 

S.C —Oakman v. Ogilvle, 193 S.E. 920, 
185 S.C. 318. 

Vt.—Porter v. Fleming, 166 A. 903. 
104 Vt. 76. 

42 C.J. p 1136 note 64. 

Control 

Intending passenger asked by driv¬ 
er to crank automobile had right to 
rely on driver’s having car in con¬ 
trol, and was not required to antici¬ 
pate that driver would have his car 
in gear while it was being cranked.— 
Hunter v. Baldwin, 255 N.W. 431, 268 
Mich. 106. 

80. Conn.—Hubbs v. Edmond, 186 A. 
49C, 121 Conn. 506. 

Ill.—Starr v. Rossin, 23 N.E.2d 740, 
302 Ill App. 325. 

Iowa—Lawson v. Fordyce, 21 N.W.2d 
69, 237 Iowa 28. 

Kan.—Jones v. McCullough, 83 P.2d 
669, 148 Kan. 561. 

La.—Jones v. Ouachita Baking Co., 
128 So. 551, 14 La.App. 415. 

Mont.—Marsh v. Ayers. 260 P. 702, 80 
Mont. 401. 

Ohio.—Scott v. Spaulding, App., 58 N. 
B.2d 815. 

Tenn.—Herstein v. Kemker, 94 S.W. 

2d 76, 19 Tenn. App. 681. 

42 C.J. p 1136 note 65. 

Particular violations 

Ferson Is not required to antici¬ 
pate those violations of automobile 
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the rules of the road, 21 and he is not guilty of con¬ 
tributory negligence in acting on such assumption. 22 
However, he cannot for that reason omit any of the 
care which the law otherwise demands of him, 23 
and, if he is himself guilty of negligence contribut¬ 
ing to his injury, he has no right to act on the as¬ 
sumption that another traveler will exercise due 
care to protect him. 24 

§ 460. -Acts in Emergencies 

Where a traveler upon or across a highway Is con¬ 
fronted by a sudden emergency created by the negli¬ 
gence of another and not by his own fault, he is not held 
to the same degree of care and prudence as Is ordinarily 
demanded of a person who has time for deliberation and 
the full exercise of his Judgment, and he Is not guilty 
of contributory negligence If he acts as an ordinarily 
prudent person would act under like circumstances. 


The time available to a person to protect himself 
from injury resulting from the negligent operation 
of a motor vehicle by another must be given con¬ 
sideration in determining the issue of contributory 
negligence, 26 and a traveler upon or across a high¬ 
way, who, without fault on his part, is suddenly 
confronted with a reasonable apprehension of im¬ 
minent peril or danger by reason of the acts or neg¬ 
ligence of the operator of a motor vehicle, is not 
required to exercise in the emergency as great an 
amount of care for his own safety or that of his 
property as is ordinarily demanded of one who has 
time for deliberation and the full exercise of his 
judgment and reasoning faculties. 26 Accordingly, 
conduct which under other circumstances would be 
negligent may not amount to contributory negli¬ 
gence. 27 In such case the person who was con- 


traffle laws which he does not know 
of, or which reasonably prudent per¬ 
son similarly situated would not rea¬ 
sonably anticipate.—Tarry Ware¬ 
house A Storage Co. v. Trice, Tex 
Clv.App., 76 S.W.2d 162, error dis¬ 
missed. 

81. Ind.—Rentschler v. Hall, App, 
69 N.E.2d 619. 

Iowa.—Lawson v. Fordyce, 21 N.W 2d 
69, 237 Iowa 28. 

Md.—Garozynski v. Daniel, 67 A. 2d 
339. 

Mich.—Sanderson v. Barkman, 249 
N.W. 492, 264 Mich. 152. 

Pa.—Lonasco v. Vcill, 46 A.2d 417, 
168 Pa Super. 456. 

Vt.—Porter v. Fleming, 156 A. 903, 
104 Vt. 76. 

42 C.J. P 1137 note 66. 

83. Iowa.—Kaffenberger v. Holle, 22 
N.W.2d 804, 237 Iowa 642— Lawson 
v. Fordyce, 21 N.W.2d 69, 237 Iowa 
• 28. 

Ohio.—Sidle v. Baker, 3 N.E.2d 537, 
62 Ohio App. 89. 

Wash.—Hadley v. Simpson, 116 P.2d 
676, 9 Wash.2d 541. 

W.Va.—Sewell v. Lawson, 177 S.E. 

293, 116 W.Va. 627. 

42 C.J. p 1137 note 67. 

83. Ind.—Rentschler v. Hall, App., 
69 N.E.2d 619. 

Mass.—Sutherland v. Caruso, 166 N. 

E. 436, 258 Mass. 513. 

42 C.J. P 1137 note 68. 

Busy highway 

One may not go upon a busy pub¬ 
lic highway and shut his eyes to 
danger relying on assumption that 
another motorist will comply with 
the law of the road, since that as¬ 
sumption ceases to protect one when 
it becomes apparent, or in the exer¬ 
cise of ordinary care and caution It 
should become apparent, that the law 
is not going to be obeyed.—Rogers v. 
Jefferson, 275 N.W. 874, 224 Iowa 
324. 

8ft. Okl. —Cushing Refining 4b Gaso¬ 


line Co. v. Deshan, 300 P. 312. 149 
Okl. 225. 

Vt—Steele v. Fuller, 158 A. 666. 104 
Vt 303. * 

42 C J. p 1137 note 69. 

Anticipating contributory negligence 
Operator of motor vehicle on high¬ 
way may not be relieved of contribu¬ 
tory negligence on ground that de¬ 
fendant ought to have anticipated 
that plaintiff would be guilty of con¬ 
tributory negligence—Anderson v. 
Thompson, 22 P.2d 438, 137 Kan. 754. 

25. U.S.—Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp. 22. 

26. U.S.—Car & General Ins. Corpo¬ 
ration v. Keal Driveway Co , C.C.A. 
Fla., 132 F.2d 834, certiorari denied 
Keal Driveway Co. v. Car & Gen¬ 
eral Ins. Corporation, 63 S.Ct. 1330, 
319 U.S. 766, 87 L Ed. 1716—Cram 
v. Eveloff, C.CAMinn, 127 F 2d 
486—Oklahoma. Natural Gas Co. v. 
McKee, C.C.A.Okl., 121 F.2d 583— 
Little v. Ireland, D.C.Idaho, 30 F. 
Supp 653. 

Cal —Power v. Crown Stage Co., 256 
P. 457. 82 Cal.App. 660 
Iowa—Handlon v. Henshaw, 221 N. 

W. 481), 206 Iowa 771. 

Ky.—Hogge v. Anchor Motor Freight 
of Delaware, 126 S.\V.2d 877, 277 
Ky. 460. 

La—Teche Lines v. Gorum, 13 So.2d 
291, 202 La. 993—Engeron v. Le 
Blanc, App., 29 So.2d 497, rehear¬ 
ing refused 30 So.2d 167—White v. 
Halliburton Oil Well Cementing 
Co., App., 183 So. 537, rehearing 
denied 185 So. 68—Aultman v. Un¬ 
ion City Transfer, App., 172 So 
455—Goff v. Sinclair Refining Co., 
App., 162 So. 452—Nicholas Camar- 
ata, Inc., v. Cook, 134 So. 415, 17 
La.App. 145—Gatlin v. Spangler, 6 
La.App. 332. 

Mich.—McConnell v. Elliott, 218 N. 

W. 653, 242 Mich. 145. 

Mo —Iman v \Vn?t#r Freund Bread 
Co., 58 S.W.2d 477,,332 Mo. 461. 
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N.J.—Jaffe v. Spata, 157 A. 135, 9 N. 
J.Misc. 1067. 

Pa—Zurcher v. Pittsburgh Rys. Co., 
44 A 2d 581. 353 Pa. 212—Gaskill v. 
Melella, 18 A.2d 455, 144 Pa Super. 
78—Bernstein v. Smith, 86 Pa.Su- 
per 366—Trupp v. Crow, Com.Pl., 
39 Berks Co. 73—Eckenrode v. 
Produce Trucking Co., Com.Pl., 49 
DauphCo 271—Lngan v. Hughes, 
Com.Pl, 45 Laek.Jur. 94. 

Tex—Foster v. Woodward, Civ.App., 
134 S W.2d 417, error refused 
Wash.—Kellerher v. Porter, 189 P 2d 
223, 29 Wash 2d 650—Mahoney v. 
Canafax, 162 P.2d 903, 23 Wash.2d 
869—Nystuen v. Spokane Countv, 
77 P.2d 1002, 194 Wush. 312—Hook 
v. Kirby, 27 P.2d 567, 175 Wash. 
352. 

42 C.J. p 1137 note 71. 

Jumping from vehicle at time of 
impending collision is not negligence 
per se —Franks v. Armstrong, 120 
So. 829, 152 Miss. 719. 

Time required for action 

In action against owner and opera¬ 
tor of automobile by motorcyclist for 
personal injuries sustained in colli¬ 
sion when operator of automobile 
made a “U-turn” in middle of city 
block, some allowance was required 
to be made for the time required for 
the mental and physical operations 
by motorcyclist to meet the emergen¬ 
cy.—Suarez v. Katon, 299 N.W. 798, 
299 Mich. 88. 

87. Cal.— Corpus Juris olted In 

Freitas v. Passerino, 21 F.2d 993, 
994, 131 Cal.App. 585. 

La.—Teche Lines v. Gorum, 13 So. 2d 
291, 202 La. 993—Willis v. Stand¬ 
ard Oil Co. of Louisiana, 136 So. 
777, 17 La.App. 217. 

Mich.—Suarez v. Katon, 299 N.W. 
798, 299 Mich. 38—Saunders v. 

Berger, 297 N.W. 240, 297 Mich. 199. 
Wash.—Kellerher v. Porter, 189 P.2d 
I 223, 29 Wash.2d 650—Mahoney v. 
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fronted with the emergency is not as a matter of subsequent acts on the ground that they were done 
law to be denied recovery of damages on the ground in a sudden emergency. 31 

of his negligence because he failed to take every What constitutes m emergency. In order to ren- 
precaution which he might have taken, . or because dcr a ppH ca ble the rules relating to acts in emergen- 

in the light of subsequent events he is shown to cics> for the purpose of freeing p , aintiff from ^ 

have chosen the wrong method of avoiding inju- c f con t r ibutory negligence under such circumstanc- 

ry> 29 and he is not of contributory negligence es> it must appear that thc alarm was caused by de . 

if he acts as an ordinarily prudent person would act fendant - s nC gli g ence, that the apprehension of peril 

under like circumstances. 30 However, a person was reasonable, and that thc appearance of danger 

whose own negligence has contributed to his finding was so imminent as to leave no time for delibera- 

himsclf in a position of danger cannot be relieved tion; 32 but it need not be shown that the danger or 


of the imputation of contributory 

Capafax, 162 P.2d 903, 23 Wash.2d 
869. 

42 C.J. p 1138 note 72, p 891 note 95 
Effect of violation of statute or or¬ 
dinance In emergency see infra 5 
461. 

Errors or mistakes 

Where emergency does not arise 
through motorist’s fault, he is not 
responsible as a matter of law mere¬ 
ly because of his possible errors or 
mistakes in trying to extricate him¬ 
self from a position of danger. — 
Zurcher v. Pittsburgh Rys. Co., 44 A. 
2d 581, 353 Pa. 212. 

28. La.—Webb v. Dunn, App., 15 So 

2d 129—Geddes A Moss Undertak¬ 
ing & Embalming Co. v. Dunne. 
App., 161 So. 211, reinstated 165 So. 
879—Chitwood v. King, App., 155 
So. 466—General Exchange Ins 
Corporation v. Caraccio, App.. 144 
So. 630—Newstadt v. Motor 

Freight Lines, 135 So. 628, 18 La. 
App. 15—Hanno v. Motor Freight 
Lines, 134 So. 317, 17 La.App. 62— 
Ernesto v. Gutierrez, 134 So. 114, 
16 La.App. 550. 

42 C.J. p 1138 note 73. 

29. U.S.—Dubrock v. Interstate Mo¬ 
tor Freight System, C C.A.Fa., 143 
F.2d 304, certiorari denied 65 S Ct. 
119, 323 U.S. 765, 89 L Ed. 613. 

Ark.—Coca Cola Bottling Co. of 
Blytheville v. Doud, 76 S.W.2d 87, 
189 Ark. 986. 

Cal.—Salgado v. Matsui, 119 P.2d 777, 
48 Cal.App.2d 230—Enos v. Norton, 
292 P. 276, 108 Cal.App, *9. 

Conn.—Zint v. Wheeler, 169 A. 52, 
117 Conn. 484. 

Fla.—White v. Hughes, 190 So. 446, 
139 Fla. 54. 

Kan.—Deselms v. Combs, 174 P.2d 
107, 162 Kan. 15—Barzen v. Kepler, 
266 P. 69, 125 Kan. 648. 

Ky.—Hogge v. Anchor Motor Freight 
of Delaware, 126 S.W.2d 877, 277 
Ky. 460. 

La.— Home Ins. Co. ▼. Warren, App., 
29 So.2d 551—Allen v. Albritton, 
App., 172 So. 198—Andrews v. Fos¬ 
ter, App., 169 So. 103, amended on 
other grounds 170 So. 663—Parker 
v. Employers' Casualty Go* App., 
152 So. 878. 


negligence in his I peril was actual, 

Mich.—Socony Vacuum Oil Co. v. 
Marvin, 21 N.W.2d 841, 313 Mich. 
528. 

Minn.—Christensen v. Hennepin 

Transp. Co., 10 N.W.2d 406, 215 
Minn. 394. 117 A L It 945. 

N.J.—Clayton v. Vallaster, 194 A. 167, 
118 N.J.Law 568. 

Ta.—SlHies v. American Stores Co., 
53 A.2d 610, 357 Pa. 176—West v. 
Morgan, Com.PI, 52 Dauph.Co. 361, 
affirmed 27 A 2d 46. 34 5 Pa. 61. 

Tex—Foster v Woodward. Civ.App., 

134 S W 2d 417, error refused. 

Va.—LaveiiHtein v. Maile, 132 S.E. 
844, 146 Va. 789. 

42 C J. p 1138 note 74, p 891 note 95 
la]. 

Mature or deliberate Judgment 

Where one driving an automobile is 
suddenly confronted by an emergen¬ 
cy, requiring instant decision, he is 
not necessarily guilty of negligence 
in pursuing a course which muture 
reflection or deliberate judgment 
might prove to be wrong.—Roby v. 
Auker, 32 N.W.2d 491, 149 Neb. 734. 
30. U.S.—Car & General Ins. Corp. 
V. Cheshire, C.C.A.La., 169 F.2d 985 
—Williams v. Powers, C.C.A.Ohio, 

135 F.2d 153—Car & General Ins. 
Corporation v. Keal Driveway Co., 
C.C.A.Fla., 132 F.2d 834. certiorari 
denied Keal Driveway Co. v. Car & 
General Ins. Corporation, 63 S.Ct. 
1330, 319 U.S. 766, 87 L.Ed. 1716- 
Cook Taint & Varnish Co. v. Hick- 
ling, C.C.A Neb., 76 F.2d 718— 
Woody v. Utah Power & Light Co., 
C.C.A.Utah, 54 F.2d 220. 

Ark.—East v. Woodruff, 193 S.W.2d 
664, 209 Ark. 1046—Coca Cola Bot¬ 
tling Co. of Blytheville v. Doud, 76 
S.W.2d 87, 189 Ark. 986. 

Cal.—Enos v. Norton, 292 P. 276, 109 
Cal.App. 19—Bennett v. Hardy, 291 
P. 903, 108 Cal.App. 473. 

Ga.—Cone v. Davis, 17 S.E.2d 849, 66 
Ga.App.2d 229. 

Idaho.—Colwell v. Bothwell, 89 P.2d 
193, 60 Idaho 107. 

Ill.—Skala v. Lehon, 258 Ill.App. 252, 
affirmed 175 N.E. 832, 343 Ill. 602. 
Iowa.—-Lein v. John Morrell A Co., 
224 N.W. 576, 207 Iowa 1271. 

La.—Teche Lines v. Gorum, 13 So. 2d 
291. 202 La. 993—Murray v. Kauf- 

15 


as long as there was a reasonable 

man, App., 22 So 2d 750—Geddes A 
Moss Undertaking A Embalming 
Co. v. Dunne, App., 161 So. 211, re¬ 
instated 165 So. 879 —Chitwood v. 
King. App., 155 So. 466—Abel v. 
Gulf Refining Co, App., 143 So. 82, 
setting aside 138 So. 708—Lacy v. 
Lucky, 140 So. 85, 19 La.App. 743— 
Payne v. Prestridge, 133 So. 612. 16 
La.App. 479—Thornhill v. Yellow 
Cab Co. of Monroe, 6 La.App. 787. 
Me—Tomlinson v. Clement Bros., 154 
A. 355, 130 Me. 189. 

Minn —Christensen v. Hennepin 

Transp. Co., 10 N.W 2d 406, 215 
Minn 394, 147 A.L.R. 945 
Mont.—Marsh v. Ayers, 260 P. 702, 
80 Mont. 401. 

N.J.—Clayton v. Vallaster, 194 A 
167, 118 N J.Law 568 
Or—Kiddle v. Schnitzer. 114 P.2d 109, 
167 Or. 316, opinion adhered to 117 
P.2d 983, 167 Or. 316. 

Va.—Brown v. Wallace, 25 S.E 2d 793, 
184 Va. 670. 

Wash—Kellerher v. Porter, 189 P.2d 
223, 29 Wash.2d 660—Mahoney v. 
Canafax, 162 P.2d 903, 23 Wash 2d 
869. 

Wis—Klas v. Fenske, 22 N.W.2d 596* 
248 Wis. 534. 

42 C.J. p 1139 note 76. 

31. La.—McCook v. Rebecca-Fabach- 
er, Inc.. App., 10 So.2d 512. 

Me.—Field v. Webber, 169 A. 732, 
132 Me. 236—Esponette v. Wise¬ 
man, 155 A. 650, 130 Me. 297. 

Mich.—Socony Vacuum Oil Co. v. 
Marvin, 21 N.W.2d 841, 313 Mich. 
628. 

Minn.—Erickson v. Northland 
Transp. Co., 232 N.W. 716, 181 
Minn. 406. 

N.Y.—Neumann v. Hudson County 
Consumers’ Brewing Co., 139 N.Y. 
S. 1028, 155 App.Div. 271. 

Or.—Kiddle v. Schnitzer, 114 P.2d 
109, 167 Or. 316, opinion adhered to 
117 I*.2d 988, 167 Or. 316. 

S.D.—Stacey v. Patzloff, 295 N.W. 
287, 67 S.D. 503. 

Wis.—Kane v. Loyd's Am. Line, 19 NT. 
W.2d 296, 247 Wis. 145. 

32. Mo.—Stanley ▼. Helm, 323 S.W. 
125, 204 Mo.App. 158. 

42 CJ. p 1139 note 76. 
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apprehension thereof from plaintiff’s standpoint 8 * 
It has been held that a traveler on the highway can¬ 
not wholly ignore conditions which he knows to ex¬ 
ist or be relieved of responsibility with which he 
is charged by claiming that the known condition is 
an emergency. 84 

$ 461. -Violation of Statute or Ordi¬ 

nance 

Regulations prescribing rules of traffic establish rules 
of conduct which constitute standards for testing con¬ 
tributory negligence. The violation of a regulation may 
constitute evidence of negligence or negligence per se 
which will bar the right of recovery If It contributes to 
the Injury. 

Statutes or municipal ordinances prescribing the 
rules of traffic have been held to establish rules of 
conduct which constitute the standards for testing 
contributory negligence, 38 as well as negligence, as 
discussed supra §§ 248, 268, 269. 

In accordance with the variance of opinion 
among the authorities as to the effect to be given to 
the violation of a statute or ordinance as establish¬ 
ing negligence, it has been held that such violation 
by a person who sustains injuries as a result of the 
operation of a motor vehicle upon the highway is 
not in itself contributory negligence, 38 although it 
may be evidence thereof, 37 and, contrarily, that it is 
negligence per se. 38 The rule that such violation 


constitutes negligence is, however, subject to the 
qualification that, if it is necessary in an emergency, 
under all the circumstances, in an attempt to avoid 
an accident, to act otherwise than as the law or 
ordinance prescribes, the violation is not contribu¬ 
tory negligence or evidence thereof; 89 and, where 
the act constituting the violation is occasioned by 
the negligent act of defendant, he cannot rely on 
such violation as contributory negligence. 40 No 
question of imputed negligence arises between per¬ 
sons all of whom are mutually engaged in illegal 
conduct. 41 

Where the violation of a statute or ordinance 
constitutes negligence, either by itself or under the 
circumstances, it will bar the right of recovery if it 
contributes to the injury, 42 but recovery will not be 
barred where the violation is not a direct and con¬ 
tributing cause of the injury. 43 

§ 462. Owners or Operators of Motor Vehi¬ 
cles 

a. In general 

b. Negligence of operator as affecting 

rights of owner 

a. In General 

As a general rule, the owner or operator of an auto, 
mobile cannot recover for Injuries sustained In a colli- 


axnerffenoy shown 

N.H.—Labreque v. Childs, 55 A.2d 
473. 

Smergeaoy not shown 

Ind.—Hedgecock v. Orloaky, 44 N.E. 
2d 93. 220 Ind. 390. 

La.—Gaubert v. Ed. E. Hebert Co., 
App., 174 So. 716. 

83. Mo.—Norton v. D&via, App., 265 
S.W. 107. 

84. Wis.—Kane v. Loyd’B Am. Line, 
19 N.W.2d 296, 247 Wla. 145. 

88. Wash.—Portland-Seattle Auto 
Freight v. Jones, 131 P.2d 736, 15 
Wash.2d 603. 

88. Ill.—Price v. Illinois Bell Tele¬ 
phone Co., 269 Ill.App. 581. 

La.—McBride v. Gill, App., 15 So. 2d 
643. 

N.J.—Henry v. Ehrlich Transfer & 
Trucking Co., 8 A.2d 453, 121 N.J. 
Law 641. 

42 C.J. P H39 note 79. 

87. U.S.—Van Wie v. U. 8., D.C. 
Iowa, 77 P.Supp. 22. 

42 C.J. P 1139 note 80. 

88. Ky.—Home Laundry Co. v. Cook, 
125 S.W.2d 763, 277 Ky. 8. 

Mich.—Haszczyn v. Detroit Creamery 
Co., 276 N.W. 211, 281 Mich. 467. 

S.C.—Shields v. Chevrolet Truck, 12 
S.E.2d 19. 195 8.C. 437. 


Wis.—Langdon v. City of West Allis, 
257 N.W. 8, 216 Wis. 325. 

42 C.J. p 1139 note 81. 

39. Colo.—Dillon v. Sterling Render¬ 
ing Works, 106 P.2d 368, 106 Colo. 
407. 

N.M.—Mozley v. Rinehart, 291 P. 294, 
35 N.M. 164. 

42 C.J. p 1140 note 84. 

40. Tex.—Grohn v. Lucey Mfg. Co., 
Civ.App., 246 S.W. 1068. 

42 C.J. p 1140 note 85. 

41. Mass —Boyd v. Ellison, 143 N.E. 
41, 248 Mass. 250. 

42 C.J. p 1140 note 86. 

48. Ala—Greer v. Marriott, 167 So. 
697, 27 AlaApp. 108, certiorari de¬ 
nied 167 So. 599, 232 Ala. 194. 

Ky.—Home Laundry Co. v. Cook, 125 
S.W.2d 763, 277 Ky. 8. 

La—McBride v. Gill, App., 15 So.2d 
643. 

Mass.—Cannon v. Bassett, 162 N.E. 
772, 264 Mass. 383. 

S.C.—Shields v. Chevrolet Truck, 12 
S.E.2d 19, 195 S.C. 437. 

Tenn.—Ij&ms v. Knoxville Power & 
Light Co., 1 Tenn.App. 627. 

42 C.J. p 1139 note 82. 

Regulation, prohibiting ooastlng on 
public way 

Mass.—Ahmedjlan v. Erickson, 183 N. 
E. 66, 281 Mass. 6. 
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Vt.—Shea v. Pilette, 189 A. 164, 108 
Vt. 446, 109 A.L R. 933, followed in 
189 A. 159, 108 Vt. 467. 

43. Cal.—Ingram v. Wessendorf, 67 
P.2d 989, 14 Cal.App.2d 16. 

Ill.—Pflle v. Owens, 73 N.E.2d 445, 
331 Ill.App. 390—Price v. Illinois 
Bell Telephone Co., 269 Ill.App. 581 
—Miller v. Burch, 254 Ill.App. 387. 
Kan.—Crawford v. Miller, 186 P.2d 
116, 163 Kan. 718. 

La.—Martinez v. Rein, App., 146 So. 
787—Bordlee v. Di Carlo, 136 So. 
725, 17 LaApp. 200—Michel Bros. v. 
Mallynn, 3 LaApp. 69. 

Mass.—Renaud v. New England 
Transp. Co., 189 N.E. 789, 286 Mass. 
89—Minnehan v. HUand, 180 N.E. 
295, 278 Mass. 518. 

Mich.—Haszczyn v. Detroit Creamery 
Co., 275 N.W. 211, 281 Mich. 467. 
N.H.—Judd v. Perkins. 138 A. 812, 83 
N.H. 39. 

Pa.—Vunak v. Walters, 43 A.2d 686, 
157 PaSuper. 660—Sensenlg v. 
Kauffman, 13 FaDist. & Co. 501— 
Hanawalt v. R&nahaw, Com.Pl., 34 
Del.Co. 551. 

R. I.—McWright v. Providence Tele¬ 
phone Co., 131 A. 841, 47 R.I. 196. 

S. D.—Harvison v. Herrick, 248 N.W. 
206, 61 S.D. 245. 

Tenn.—Elmore v. Thompson, 14 Tsnn. 
App, 78. 

42 C.J. p 1140 note 82. 
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•Ion with another vohlolo or other accident resulting from 
the negligent operation of another vehicle where negli¬ 
gence in the operation of hie own car contributed to the 
accident, but what conetltutea contributory negligence 
barring reoovery depende on the circumstances of the 
particular case. 

As a general rule, the owner or operator of an 
automobile cannot recover for injuries to himself 
or to his vehicle sustained in a collision with anoth¬ 
er vehicle or other accident resulting from the neg¬ 
ligence of the operator of another vehicle, where 
negligence in the operation of his own car contrib¬ 
uted to the accident, 44 except under the “last clear 
chance” or “humanitarian” doctrine, as discussed 
infra § 493 (2), or that of comparative negligence, 
as considered in the C.J.S. title Negligence §§ 169- 
173, also 42 C.J. p 1185 notes 76-80; 45 C.J. p 1036 
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note 96-p 1043 note 62, or where the conduct of de¬ 
fendant was wanton or willful, as discussed supra § 
258. However, negligence of the operator of a ve¬ 
hicle will not preclude recovery unless such negli¬ 
gence was a direct and contributing cause of the in¬ 
jury. 46 What constitutes contributory negligence 
of a motor vehicle operator depends on the circum¬ 
stances of the particular case, 46 and it has been held 
that no fixed rule can be laid down in automobile 
collision cases on the question of contributory neg¬ 
ligence, 47 but that each case must be determined by 
general principles which have been definitely estab¬ 
lished. 48 Since the duty of care rests on all users 
of the highway alike, as discussed supra § 246, and 
since the same acts or omissions constitute negli¬ 
gence whether the person chargeable therewith is 


44. Ala.—A. B. C. Truck Lines v 
Kenemer, 25 So.2d 511. 

Ark—Arkmo Lumber Co. v. Lucketl, 
143 S.W.2d 1107, 201 Ark. 140— 
Kirby v. Swift & Co. 134 S.W.2d 
865, 199 Ark. 442—Riceland Petro¬ 
leum Co. v. Moore, 12 S.W.2d 415, 
178 Ark. 699. 

Cal —King v. City of Long Beach, 
153 P.2d 445, 67 Cal App.2d 1 

Ind —Pierce v. Clemens, 46 N.E.2d 
836. 113 Ind.App. 65. 

La—Brown v. Dalton, App., 143 So 
672—Holloway v. Pure Oil Co., 135 
So. 381, 17 La.App. 584, rehearing 
denied 136 So. 748, 17 La App. 584 
—Hoffman v. Peter Judlin. Inc., 
134 So. 436. 17 La.App. 183—Nestor 
v. Item Co., 131 So. 482, 15 La.App. 
339—Buckner v. Powers, 125 So. 
744, 12 La.App. 630—De La Vergne 
v. Levy, 123 So. 182, 10 La.App. 768 
—Medley ▼. American Ry. Exp. 
Co., 120 So. 75, 9 La App. 702— 
Worsham v. Gebelin, 119 So. 291, 
9 La.App. 593—Roberts v. Eason, 6 
La.App. 703—Couvlllion v. Zodt*r, 
2 La.App. 339—Bardwell v. Reid, 
2 La.App. 309. 

Mich.—Meisenheimer v. Pullen, 260 
N.W. 766, 271 Mich. 509—Kerns v. 
Lewis, 224 N.W. 647, 246 Mich. 
423. 

Miss.—Mangum v. Reid, 173 So. 284, 
178 Miss. 352. 

Mo.—Conley v. Crown Coach Co., 159 
S.W.2d 281, 348 Mo. 1243—Schroe- 
der v. Rawlings, 155 S.W.2d 189, 
348 Mo. 824. 

N.Y.—Diem v. Adams, 42 N.Y.S.2d 
55, 266 App.Div. 307, appeal grant¬ 
ed 44 N.Y.S.2d 264, 266 App.Div 
948—Mergentlme v. New England 
Telephone & Telegraph Co., 8 N. 
Y.S.2d 637. 255 App.Div. 628, re¬ 
argument denied 10 N.Y.S.2d 674, 
266 App.Piv. 932, motion denied 20 
N.E.2d 1022, 280 N.Y. 670, affirmed 
23 N.E.2d 551, 281 N.Y. 739—Max- 
son v. Tomek, 280 N.Y.S. 319, 244 
App.Div. 604—Plunkett v. Heath, 1 
N.Y.S.2d 778. 

01 C.J.S.—2 


N.C—Tyson v. Ford, 47 SE.2d 251, 
228 N.C. 778—Mangum v. Win¬ 
stead, 162 S.E. 657, 202 NC. 252. 
N.D.—Bagan v. Bitterman, 259 N.W. 
266, 65 N.D. 423—Billingsley v. 

McCormick Transfer Co., 228 NW. 
424, 58 N.D. 913. 

Pa.—Matys v. Consumers Ice & Coal 
Co., 36 A.2d 821, 154 Pa Super. 568 
—Williams v. Philadelphia Toilet 
& Laundry Co.. 29 A.2d 336, 150 
Pa.Super. 643—Hess v. Stiner, 19 
A.2d 560, 144 Fa Super. 249—Hess 
v. Mumma, 19 A.2d 524, 144 Pa. 
Super. 313—Pittsburgh Corrugated 
Paper Box Co. v. Luterman, 156 A. 
631, 102 Pa.Supcr. 297—Mohr v. 
Schubert, 22 Lehigh Co.L.J. 164— 
Warner v. Wilson, 90 Pittsb.Leg.J. 
106. 

Tcnn.—Frye v. Elkins, 122 S.W.2d 
827, 22 Tenn.App. 317. 

Tex.—Blakesley v. Kircher, Com. 
App., 41 S W.2d 53—Wright v. Mc¬ 
Coy, Civ.App., 131 S.W.2d 52. 
Wash.—Jamieson v. Taylor, 95 P.2d 
791, 1 Wash. 2d 217—Warner v. 

Keebler, 94 P.2d 175, 200 Wash. 
608. 

Wls.—Kane v. Loyd’s Am. Line, 19 N. 

W.2d 296, 247 Wis. 145. 

42 C.J. p 1140 note 90. 

Sole or contributing oause 

A motorist's negligence need not 
have been sole proximate cause of 
injuries sustained by him in colli¬ 
sion with truck, standing on highway 
ahead of him, to bar recovery of 
damages therefor, as “contributory 
negligence” signifies contribution to, 
j rather than independent or sole cause 
of, injury, and bars recovery if it 
contributes to injury as a proximate 
cause or one of proximate causes 
thereof.—Tyson v. Ford, 47 S.E.2d 
251, 228 N.C. 778. 

Conduct following oollislon 

In order to prevent recovery for 
defendant’s negligence, allegedly re¬ 
sulting in injuries following a colli¬ 
sion, plaintiff's conduct following 
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'ollision must have been either neg¬ 
ligent or Independent of defendant’s 
legligence.—Molloy v. Mitchell, 137 
So. 896. 223 Ala 666. 

45. Cal.—Ferguson v. Nakahara, 110 
P.2d 1091, 43 Cal.App 2d 435. 

La—Gauvereau v. Checker Cab Co., 
131 So. 590, 14 La App. 448. 

Md.—Friedman v. Hendler Creamery 
Co., 148 A. 426, 158 Md. 131. 

Mich.—Michigan Fire & Marine Ins. 
Co. v. Fretty Lake Vacation Camp, 
26 N.W.2d 166, 316 Mich. 197. 
Minn.—Sanders v. Gilbertson. 29 N. 

W.2d 357, 224 Minn. 646. 

N.M.—Williams v. Haas, 189 P.2d 
632. 

Or.—Kuehl v. Hamilton, 297 P. 1043, 
136 Or. 240. 

Tex.—Blakesley v. Kircher, Civ.App., 
26 S.W.2d 1091, reversed on other 
grounds, Com.App., 41 S.W.2d 63. 

46. U.S.—Burdick v. Powell Bros. 
Truck Lines, C.C.A.I11., 124 F.2d 
694. 

Contributory negligence held shown 

U.S.—McGregor v. U. S., 98 Ct.Cl. 
638. 

47. Wash—Hefner v. Pattee, 96 P. 
2d 583, 1 Wash.2d 607—Fosdick v. 
Middendorf, 115 P.2d 679, 9 Wash. 
2d 616. 

No prescribed not 

Where two motor vehicles collide, 
there is no prescribed act which will 
constitute contributory negligence, 
and the only rule which can be fol¬ 
lowed in ascertaining plaintiff’s re¬ 
sponsibility for the accident under 
the circumstances is the rule of neg¬ 
ligence as to what a reasonably pru¬ 
dent man would do under similar cir¬ 
cumstances.—Washam v. Peerless 
Automatic Staple Mach. Co., 113 P. 
2d 724, 46 Cal.App.2d 174. 

48. Wash.—Fosdick ▼. Middendorf, 
115 P.2d 679, 9 Wash.2d 616. 
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plaintiff or defendant in an action arising out of a 
collision between vehicles or other accident result¬ 
ing from the negligent operation of one vehicle 
with respect to another, the duties of both drivers 
have hereinbefore been discussed together, supra §§ 
246-377. 

It has been held that a driver has the right, after 
first feeling contact between his vehicle and anoth¬ 
er, to take prudent measures to protect his property 
from further damage provided he exercises reason¬ 
able care for his own safety in doing so. 49 

b. Negligence of Operator as Affecting Bights 
of Owner 

The owner of a motor vehicle damaged In a collision 
with another vehicle may recover for such damage not¬ 
withstanding the negligence of the operator of his ve¬ 
hicle contributed to the accident where the relation of 
the parties Is such as not to make the owner responsible 
for the negligence of the operator. 

Where the owner of a motor vehicle damaged in 
a collision and the operator thereof stand in such a 
relation to each other that the negligence of the op¬ 
erator will be imputed to the owner, as where they 
are master and servant or principal and agent, as 
discussed in the C.J.S. title Negligence §§ 157-168, 
also 45 C.J. p 1019 note 19-p 1036 note 95, the own¬ 
er will be precluded from recovering for such dam¬ 


age against the owner or operator of the other ve¬ 
hicle involved in the collision, notwithstanding the 
negligence of the latter, 60 unless the negligence of 
the operator of plaintiff’s vehicle was not a con¬ 
tributing cause of the accident. 61 Similarly, the 
owner of goods in a vehicle damaged by a collision 
with defendant’s vehicle may be barred from recov¬ 
ering for damage to such goods where the owner 
and operator of the vehicle in which the goods were 
carried were contributorily negligent. 62 

The owner of a motor vehicle may recover for 
injuries thereto, however, notwithstanding the in¬ 
juries resulted from the combined negligence of the 
operator of his vehicle and the operator of another 
vehicle with which it collided where the relation of 
the parties is such as not to make the owner re¬ 
sponsible for the negligence of the operator of his 
vehicle, as where the vehicle was being operated by 
a person who had taken it without any authority or 
right, 53 or by a person to whom the owner had 
loaned it, and who was at the time using it for his 
own purposes, 64 unless he knew that the person to 
whom he had loaned the car was a careless, ineffi¬ 
cient, and unskilled driver, 55 or was not licensed as 
required by statute. 56 Similarly, the owner of a 
trailer may recover for damages thereto notwith¬ 
standing the negligence of the operator of the trac- 


40. N.Y.—Hague v. Staten Island 
Coach Co.. 42 N.E.2d 488. 288 N.Y. 
206. 

Disengaging temper 

Where plaintiff, whose truck had 
been struck by defendant’s automo¬ 
bile, was compelled to move bumper 
before he could drive truck, plain¬ 
tiff's act in pulling bumper away 
from front wheel after having felt 
a pain on his left side at moment 
of collision did not constitute negli¬ 
gence contributing to hernias from 
which plaintiff was thereafter found 
to be suffering.—Abdow v. Silver- 
brand, 17 N.E.2d 163, 301 Mass. 337. 
69, Ark.—Kirby v. Swift & Co., 134 
S.W.2d 865, 199 Ark. 442. 

La.—Weitkam v. Jonston, App., 6 So. 

2d 682, re hearing denied 6 So.2d 54. 
Pa.—McCandless v. Krut, 14 A. 2d 
181, 140 Pa.Super. 183. 

S.D.—L. A. McKean Auto Co. v. G. 
Me G. Rug Me Furniture Co., 269 N. 
W. 375, 64 S.D. 594. 

Tenn.—Frye v. Elkins, 122 S.W.2d 
827, 22 Tenn.App. 317. 

The contributory negligence of 
wlfe, operating husband’s automo¬ 
bile as hie agent at time of accident, 
bars recovery by him against third 
person negligently damaging automo¬ 
bile.—Tibbetts V. Harbach. 198 A. 
610, 135 Me. 897. 

Where motorist wee e minor resid¬ 
ing with his father, father was re¬ 


sponsible for any loss resulting from 
motorist’s negligence, and hence 
could not recover for damage to au¬ 
tomobile caused by collision wherein 
the minor motorist and another were 
guilty of joint negligence.—D1 Leo 
v. Du Montier, La App., 195 So. 74. 

51. La.—Stanley v. Ritchie Grocer 
Co., App., 167 So. 124. 

52. Cal.—Anheuser-Busch, Inc., v. 
Starley, 170 P.2d 448, 28 Cal.2d 347. 

Tex.—Rose v. Baker, 160 S.W.2d 515, 
138 Tex. 554. 

53. N.Y.—Niagara F. Ins. Co. v. 
Nathan, 178 N.Y.S. 450. 

54. Me.—Tibbetts v. Harbach, 198 A. 
610, 135 Me. 307. 

Mass.—Leveillee v. Wright, 15 N.E. 
2d 247, 300 Mass. 382—Gibbons v. 
Denoncourt, 9 N.E.2d 633, 297 

Mass. 448. 

N.H.—Wells v. O’Keefe, 18 A.2d 836, 
91 N.H. 299. 

N.J.—Malswinkle v. Penn Jersey 
Auto Supply Co., 2 A.2d 693, 121 
N.J.L&w 349. 

N.Y.—Lubell v. Annunziata, 9 N.Y.S. 
2d 100. 

Utah.—Conklin ▼. Walsh, 193 P.2d 
437. 

42 C.J. p 1140 note 94. 

2h Now York 

(1) It has been held that the text 
rule prevails under the common law 
where the owner is not present in 
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the car at the time of the accident. 
—Morgentime v. New England Tele¬ 
phone & Telegraph Co., 8 N Y S 2d 
637, 265 App.Div. 628, reargument 
denied 10 N.Y.S 2d 674, 256 App Div. 
032, motion denied 20 N.E 2d 1022, 

280 N Y. 670, affirmed 23 N.E 2d 551, 

281 N.Y. 739. 

(2) Some decisions have held that 
the text rule Is still in force not¬ 
withstanding a statute imposing lia¬ 
bility on the owner for damages re¬ 
sulting from the operation of his 
vehicle by any person using the ve¬ 
hicle with his express or implied 
permission.—Mills v. Gabriel, 18 N.Y. 
S.2d 78, 259 App.Div. 60, affirmed 31 
N.E.2d 612, 284 N.Y. 755—Webber 
v. Graves, 255 N.Y.S. 726, 234 App. 
Div. 579—Tuttle v. State. 78 N.Y.S. 
2d 820, 191 Misc. 1014—Hirschberg 
v. Meadow Brook Farms, 34 N.Y.S.2d 
378, 178 Misc. 531—Nannes v. Ideal 
Garage, 269 N.Y.S. 777, 150 Misc. 522 
—Plunkett v. Heath, 1 N.Y.S.2d 778. 

(3) Other decisions have held to 
the contrary.—Renza ▼. Brennan, 300 
N.Y.S. 221, 165 Misc. 96—Darrohn 
v. Russell, 277 N.Y.S. 783, 154 Misc. 
783. 

55. Mo.—Stoeckle v. St. Louis, etc., 
R. Co., 258 S.W. 58, 214 Mo.App. 
124. 

56. N.Y.—Plunkett V. Heath, 1 N. 
Y.S.2* 778. 
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tor hauling such trailer where such operator was 
not his agent. 57 

§ 463. Motorcyclists 

A motorcyclist must exercise ordinary care for his 
own safety and usually cannot recover for Injuries to 
which his own negligence contributed, but, in order to 
bar recovery, such negligence must be a direct and con¬ 
tributing cause of the Injury. 

A motorcycle rider is required to exercise ordi¬ 
nary care for his own protection and safety, 68 and 
cannot recover for injuries to himself or to his ve¬ 
hicle to which his own negligence contributed, 69 ex¬ 
cept under the last clear chance or humanitarian 
doctrine, as discussed infra § 493, or that of com¬ 
parative negligence, as considered in the C.J.S. title 
Negligence §§ 169-173, also 42 C.J. p 1185 notes 
76-80; 45 C.J. p 1036 note 96-p 1043 note 62, or 
where the conduct of defendant was wanton or 
willful, as discussed supra § 258. However, con¬ 
tributory negligence on the part of a motorcyclist 
is a matter of defense, 60 and will nol preclude re¬ 
covery for injuries sustained by him unless such 
negligence was a direct and contributing cause of 
his injury. 61 

Since motorcycles are included within the term 
“motor vehicle,” as discussed supra § 6, the rights 
and duties of a motorcyclist, and his particular acts 
as constituting negligence or contributory negli¬ 
gence, have been considered together with those of 


the operators of other motor vehicles supra §§ 246- 
377. 

§ 464. Bicyclists 

a. In general 

b. Entering upon or crossing highway or 

intersection 

a. In General 

Bicyclists generally have the same rights as automo¬ 
bile drivers to the use of the highway, and are subject 
to the same obligations. Failure to use due care or to 
comply with regulations may constitute contributory neg¬ 
ligence which will bar recovery if It Is a direct contribut¬ 
ing cause of injury. 

With respect to the contributory negligence of a 
bicycle rider injured by a motor vehicle, bicyclists 
generally have the same rights as automobile driv¬ 
ers to the use of the highway, 62 and usually are sub¬ 
ject to the same obligations, 63 and must conform to 
the same standards of care. 64 Accordingly, in de¬ 
termining the right of a bicyclist to recover for in¬ 
juries inflicted by a motor vehicle, it has been held 
that the bicyclist must exercise such care, for his 
own protection and safety, as an ordinary, cautious, 
and prudent person would exercise under the same 
circumstances, 65 although, where he is a minor, he 
is chargeable only with such care as would be ex¬ 
ercised by a prudent person of like age and experi¬ 
ence. 66 Where a bicyclist has been placed in a 
dangerous situation by another’s negligence, he 


57. N.Y.—Cote v. Autocar Sales & 
Service Co.. 79 N.Y.S 2d 130. 191 
Misc. 988. 

58. Ill — Jirkovsky v. Elfman, 55 N. 
E 2d 288, 323 Ill App 282. 

Or.—Frame v. Arrow Towing- Serv¬ 
ice. 64 P.2d 1312, 155 Or. 622. 

42 C.J. p 1141 note 97. 

Acts or omissions 

Contributory negligence of motor¬ 
cyclist on through way, who collided 
with motorist at intersection, must 
be determined by what motorcyclist 
did or omitted to do, without regard 
to motorist’s lack of care.—Parro v. 
Meagher, 184 A. 885, 108 Vt. 182. 
Minor 

An eighteen-year-old motorcyclist 
Injured in collision with automobile 
would be guilty of contributory neg¬ 
ligence if he did something which an 
ordinarily prudent person of the 
same age and experience would not 
have done.—Gunter v. Claggett, 151 
P.2d 271, 65 Cal.App.2d 636. 

59. U.S.—Stegner v. Florinl, C.C.A. 
Pa., 103 F.2d 980. 

Cal.—Holopoff v. Malletta, 44 P.2d 
403, 6 Cal.App 2d 80—Robbins v. 
Rogues, 16 P.2d 695, 128 Cal.App. 


Conn—Smith v. Usher, 33 A 2d 137, 
130 Conn 204. 

Fla—Mcncndez v. SalTold Bros. 
Produce Co., 163 So 673, 121 Fla. 
296. 

Ill.—Jirkovsky v. Elfman, 55 N.E.2d 
288. 323 Ill.App. 282. 

La.—Wyble v. Lafleur, App., 164 So. 
461—Jimes v Fidelity & Casualty 
Co. of New York, App., 163 So. 421. 
Md — Sudbrook v. State, 138 A. 12, 
153 Md. 194. 

Me—Field v. Webber, 169 A. 732, 
132 Me. 236. 

Neb.—Most v. Cedar County, 252 N. 

W. 4 65, 126 Neb. 54. 

N.C.—Davis v. Jeffreys, 160 S.E. 488, 
197 N.C. 712. 

Ohio.—Michael v. Saul, App., 42 N.E. 
2d 219. 

Pa.—Susa v. Consolidated Ice Co., 
166 A. 559, 311 Pa. 150. 

S.D.—Jamieson v. Garth, 249 N.W. 
921, 61 S.D. 514. 

Tex.—Stinson v. Boulevard Under¬ 
taking Co., Civ.App., 91 S.W.2d 
1172. 

Vt.—Parro v. Meagher, 184 A. 885, 
108 Vt. 182. 

Wash.—Allen v. Porter, 143 P.2d 828, 
19 Wash 2d 603. 

42 C.J. p 1141 note 97. 
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OO. Mo—Bates v. Friedman, App., 
7 SW.2d 452. 

61. La—Muiray v. Kaufman, App., 
22 So 2d 750 

Mich.—Suarez v. Katon, 299 N.W. 
798. 299 Mich 38 

Or—Wilson v. Bittner, 276 P. 268, 
129 Or 122, 64 A.L.R. 132. 

Va.—Gaines v. Campbell, 166 S E. 
704, 159 Va. 504. 

62. Cal.—Hunt v. Los Angeles Ry. 
Corporation, 294 P. 745, 110 Cal. 
App 45(5. 

Mo—McCoy v. Home Oil & Gas Co., 
App, 48 S.W.2d 113. 

Neb —Bixby v. Ayers, 298 N.W. 533, 
139 Neb. 652. 

63. Mo.—McCoy v. Home Oil & Gas 
Co., App., 48 S.W.2d 113. 

64. N C.—Threatt v. Railway Ex¬ 
press Agency, 19 S.E 2d 873, 221 
N.C. 211. 

Pa.—Davis V. Moylan, 47 A.2d 641— 
Gallenz v. Griffiths, 38 A.2d 721, 
155 Pa.Super. 306. 

65. Cal —La Fleur v. Hernandez, 191 
P.2d 95, 84 Cal.App.2d 569. 

Iowa.—Grisell v. Johnson, 294 N.W. 
618, 229 Iowa 364. 

66. Cal.—Hunt v. Los Angeles Ry. 
Corp., 294 P. 745, 110 Cal.App. 456. 
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need exercise only ordinary care in the emergen¬ 
cy, 67 and the fact that his conduct, in other cir¬ 
cumstances, would be negligent, 68 or that he failed 
to adopt a safe or the safest course, 69 will not con¬ 
stitute contributory negligence. 

It has been held, with respect to contributory neg¬ 
ligence, that a bicyclist must observe the rules of 
the road and traffic regulations governing motor ve¬ 
hicles, 70 unless such regulations are limited to ve¬ 
hicles propelled by other than human power, 71 and 
that he must comply with regulations expressly ap¬ 
plicable to bicycle riders. 72 The youth of the rider 
does not ordinarily exempt him from the operation 
-of laws designed to regulate the conduct of trav¬ 
elers on public ways, 73 but it has been held that a 
regulation making it a crime for a bicyclist to oper¬ 
ate his bicycle in a certain way must be construed 


together with a statute prohibiting the conviction of 
children, below a certain age, for crimes in con¬ 
sidering the question of a child’s contributory neg¬ 
ligence in violating the regulation. 74 It has been 
held that the violation of regulations governing the 
conduct of bicyclists may constitute negligence per 
se, 7B but according to other decisions, such a viola¬ 
tion does not make the bicyclist a trespasser or nui¬ 
sance on the highway, 76 and constitutes merely evi¬ 
dence of negligence. 77 

The contributory negligence of a bicyclist in vio¬ 
lating some traffic regulation or breaching some 
other duty imposed by law will preclude his recov¬ 
ery for injuries inflicted by a motor vehicle where 
such violation or breach of duty is a direct and 
contributing cause of the injuries. 78 Such a viola¬ 
tion or breach of duty, however, does not, in all 


Ill.—Glassman v. Keller. 9 N.E.2d 
689. 291 Ill.App. 262. 

Neb.—Bixby v. Ayers, 298 N.W. 533, 
139 Neb. 652. 

Care required of children generally 
see infra 9 485. 

Boy riding bicycle handle bars was 

required to protect himself with 
means presently available.—Dugan v. 
Fry, C.C.A.N.J.. 34 F.2d 723. 
Passenger on bicycle 
•Conn.—Johnson v. Shattuck, 8 A.2d 
229, 129 Conn. 60. 

07 . Arlz.—Southwestern Freight 

Lines v. Floyd, 119 P.2d 120, 58 
Ariz. 249. 

N.C.—Tarrant v. Pepsi Cola Bottling 
Co., 20 S.E.2d 565, 221 N C. 390. 

42 C.J. p 1024 note 25 [a], p 1137 
note 71 [b] (3). 

66. N.C.—Tarrant v. Pepsi Cola 
Bottling Co., 20 S.E.2d 565, 221 N. 
C. 390. 

42 C.J. p 1138 note 72 [a] (1). 

Violation of regulation 

Ariz.—Southwestern Freight Lines v. 

Floyd. 119 P.2d 120, 58 Ariz. 249. 
La.— Elliot v. Rhymes, App., 153 So. 
600. 

89 . Ariz.—Southwestern Freight 
Lines ▼. Floyd, 119 P.2d 120, 58 
Ariz. 249. 

VO. Cal.—Flury v. Beeskau, 83 P.2d 
1033, 139 Cal App. 398. 

Iowa.—Maier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Ida¬ 
ho 642. 

Ky.—Thomas v. Dahl, 170 S.W.2d 337, 
293 Ky. 808. 

La.—Clark v. De Beer, App., 188 So. 
517. 

Tdo.—McCoy v. Home Oil & Gas Co., 
App., 48 S.W.2d 113. 

Neb.—Bixby v. Ayers. 298 N.W. 538, 
139 Neb. 652. 

N.C.—Tarrant v. Pepsi Cola Bottl¬ 
ing Co.. 20 S.E.2d 665, 221 N.C. 
£90—Van Dyke v. Atlantic Grey¬ 


hound Corporation, 10 S.E.2d 727, 
218 N.C. 283. 

Or.—Haynes v. Sprague, 295 P. 964, 
137 Or. 23. 

71- U.S.—Johnson v. Railway Ex¬ 
press Agency, C.C.A.I11., 131 F.2d 
1009. 

Cal.—Green v. Pedigo, 170 P 2d 999, 
75 Cal.App.2d 300. 

Mo.—McCoy v. Home Oil & Gas Co., 
App., 48 S.W.2d 113. 

Or.—Haynes v. Sprague, 295 P. 964, 
137 Or. 23. 

Conduct of persons 

The provision of statute that per¬ 
sons riding bicycles should be sub¬ 
ject to provisions of act regulating 
traffic on highways applicable to 
drivers of vehicles except provisions 
which could have no application was 
directed at the conduct of persons 
and not the things therein enumer¬ 
ated and so did not require that a 
bicycle bo equipped with 1 gilts.— 
Johnson v. Railway Express Agency, 
C.C.A.I11.. 131 F.2d 1009. 

72. La.—Jordan v. Crowell, App., 
171 So. 477. 

N.J.—Kuczko v. Prudential Oil Cor¬ 
poration, 164 A. 308, 110 N.J.Law 
111 . 

Violation not shown 

(1) In general.—Walsdorf v. Per- 
rett, La.App., 23 So.2d 782. 

(2) Where automobiles were park¬ 
ed along curb, bicyclist riding eight¬ 
een feet from curb did not violate 
an ordinance keeping bicycles with¬ 
in five feet of curb unless turn¬ 
ing or passing vehicles.—Hart v. 
Farris, 21 P.2d 432, 218 Cal. 69. 

(3) Plaintiff, while pushing a 
small bicycle to repair shop, was a 
“pedestrian" and was not "using" 
bicycle within statute requiring 
every bicycle to be equipped with 
lighted lamp when used at night.— 
Holmes v. Blue Bird Cab, 43 S.E.2d 
71, 227 N.C. 581. 


73. Mass.—Patrician v. Garvey, 190 
N.E. 9. 287 Mass. 62. 

Keeping to right 

Violation of statute requiring oper¬ 
ator of a vehicle to keep to right of 
renter of intersection in making a 
left turn by boy while riding a bi¬ 
cycle was negligence, without regard 
to qualifying rule that negligence of 
a child should be measured by that 
which is reasonably to be expected 
of a child of similar age, judgment, 
and experience.—Sagor v. Joseph 
Burnett Co., 190 A. 258, 122 Conn. 
447. 

74. Ill.—Glassman v. Keller, 9 NE 
2d 589, 291 Ill.App. 262. 

75. Conn.—Atkinson v. Molstcln, 191 
A. 344, 122 Conn. 611. 

La.—Jordan v. Crowell, App., 171 So. 
477. 

Mo.—McCoy v. Home Oil & Gas Co., 
App, 48 S.W.2d 113. 

Regulations as to lamps and reflec¬ 
tors 

Minn.—Campbell v. Sargent. 243 N. 

W. 142, 186 Minn. 293. 

Pa.—Cardarelli v. Simon, 27 A.2d 250, 
149 Pa.Super. 364. 

70. Or.—Landis v. Wick, 67 P.2d 
759, 154 Or. 199, rehearing denied 
69 P.2d 403, 164 Or. 199. 

77. N.J.—Kuczko v. Prudential Oil 
Corporation, 164 A. 808, 110 N.J. 
Law 111. 

Circumstance to be considered 
Mass.—ScrAnton v. Crosby, 9 N.E.2d 
391, 298 Mass. 15. 

78. Conn.—Atkinson v. Molstein, 
191 A. 344, 122 Conn. 611. 

La.—Jordan v. Crowell, App., 171 So. 
477. 

Mass.—Patrican ▼. Garvey, 190 N.E. 
9, 287 Mass. 62. 

Mich.—Ertzblschoff v. Smith, 282 N. 

W. 159, 286 Mich. 306. 

Mo.—McCoy v. Home Oil ft Gas Co., 
App., 48 S.W.2d 113. 
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cases, constitute negligence as a matter of law bar¬ 
ring recovery, 79 and the bicyclist will not be pre¬ 
cluded from recovering unless his negligence proxi- 
mately contributed to the injury, 80 or had some 
causal connection with it. 81 The violation of a 
regulation is not necessarily the contributing cause 
of a collision between a bicyclist and a motorist, 82 
and it is no defense, in the absence of a showing 
that the accident would not have happened if there 
had been a compliance with the law. 83 In any case, 
•contributory negligence of a bicyclist will not bar 
recovery where the negligent conduct of the opera¬ 
tor of the motor vehicle was willful or wanton. 84 


Particular acts or omissions. The rule that a bi¬ 
cyclist has the duty to use reasonable care and to 
comply with regulations, and that a failure of duty 
may constitute negligence precluding recovery, has 
been applied to particular acts or omissions, 86 as 
with respect to equipment, such as lights 86 or 
brakes, 87 position on the highway, 88 keeping a look¬ 
out, 89 maintaining reasonable speed and control, 90 
and keeping such distance from the vehicle ahead 
as to permit a safe stop in case of an emergency. 91 
Likewise, it may be negligent to fail in any duty im¬ 
posed by law while turning around for the purpose 
of traveling in the opposite direction, 92 following, 93 
passing, 94 or, according to other decisions on 


Pa.—Gallens v. Griffiths, 38 A.2d 721, 
155 Pa.Super. 306—Corter v. Han¬ 
na, Com.Pl., 32 Del.Co. 13. 

79. Idaho —Maier v. Minidoka Coun¬ 
ty Motor Co., 106 P.2d 1076, 61 
Idaho 642. 

La.—Lambert v. Cire, App., 179 So. 

112 . 

Wash.—Sigol v. Kaplan, 266 P. 154, 
147 Wash. 269. 

80. Ala—Godfrey v. Vinson, 110 So. 
13. 215 Ala. 166. 

La.—Walsdorf v. Perrett, App., 23 
So 2d 782—Elliot v. Rhymes, App., 

153 So. 600. 

Md —Miles v. State, for Use of Wist- 
ling, 198 A. 724, 174 Md. 292. 
Wash.—Sigol v. Kaplan, 266 P. 154, 
147 Wash 269. 

Lanpr and reflectors 

(1) In general. 

•Cal—Hart v. Farris, 21 P.2d 432, 218 
Cal. 69. 

Idaho.—Maier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Idaho 
642. 

Ind.—Pechstein v. Sayler, 179 N.E. 

581. 93 lnd.App. 686. 

Or.—Landis v. Wick, 67 P.2d 759, 

154 Or. 199, rehearing: denied 59 P. 
2d 403, 154 Or. 199. 

(2) Fact, that rear reflector on 
bicycle was visible for only four hun¬ 
dred feet instead of five hundred feet 
as required by statute did not pre¬ 
clude recovery for injury sustained 
by bicyclist whose bicycle was struck 
at night by overtaking truck, where 
truck driver testified that truck’s 
lights Illuminated roadway only 
about one hundred feet ahead of 
truck and that he did not see bicycl¬ 
ist at all until after accident, since 
under those olroumstances inade¬ 
quacy of reflector had nothing to do 
with accident—Briggs v. United 
Fruit & Produce. 119 P.2d 887, 11 
Wash.2d 466. 

• 81. La.—Walsdorf v. Perrett, App., 
23 So.2d 782. 

Tenn.—Holt ,v. \ Walsh, 174 S.W.2d 
657. 180 Tenn. £07. 

- 88 . Md.—Miles v. State, for Use of 
Wistling,, 198 A. ;724, 174 Md. 292. 


83 . Ariz.—Southwestern Freight 

Lines v. Floyd, 119 F.2d 3 20, 58 
Ariz. 249. 

Tenn—Holt v. Walsh, 174 S.W.2d 
657, 180 Tenn 307. 

84. Ala.—Godfrey v. Vinson, 110 So 
13, 215 Ala. 166. 

85. N.J.—Sharkey v. Herman Bros 
Inc., Sup., 127 A. 525, affirmed 130 
A. 920. 

42 C.J. p 1142 note 21. 

86 . Cal.—Neilson v. Walker, 286 P. 
1091, 105 Cal App. 23. 

Minn —Campbell v. Sargent, 243 N. 

W. 142, 180 Minn. 293. 

Pa—Cardarelli v. Simon, 27 A.2d 250, 
149 Ta Super. 364. 

Wash.—Everest v. Kieckcn, 174 T.2d 
762, 26 Wash.2d 642. 

42 C.J. p 1142 note 18. 

87. Wash.—Bacon v. Varney, 223 P. 
322, 128 Wash. 472 

42 C.J. p 1142 note 19. 

88. Conn.—Atkinson v. Molstcin, 

191 A. 344, 122 Conn. 611. 

La—Pigott V. Bates, App., 143 So. 
535. 

Biding on wrong side of street or 
highway 

Conn—Atkinson v. Molstein, 191 A. 

344, 122 Conn. 611. 

La—Pigott v. Bates, App., 143 So. 
535. 

Mass.—Patrican v. Garvey, 190 N.E. 
9. 287 Mass. 62. 

Pa—Davis v. Moylan, 47 A.2d 641. 

42 C.J. p 1141 note 10. 

89 . Conn.—Radwick v. Goldstein, 98 
A. 583, 90 Conn. 701. 

N.C.—Tarrant v. Pepsi Cola Bottling 
Co., 20 S.E.2d 565, 221 N.C. 390. 
Wash.—Larpenteur v. Eldridgc Mo¬ 
tors, 55 P.2d 1064, 185 Wash. 530. 
42 C.J. p 1141 note 10 [c], p 1142 
note 15 [a]. 

Failure to look la direction of move* 
meat 

U.S.—General Purchase Corporation 
v. Armour, C.C.A.M1SS., 125 F.2d 
147. 

La.—Jordan v. Campbell, App., 171 
I So. 477. 


Wash.—Barton v. Von Gesen, 167 P. 
215, 91 Wash 94. 

Looking back 

Child, after mounting bicycle and 
proceeding on his course, was un¬ 
der no duty to look back to see 
whether bus was approaching —Hunt 
v. Los Angeles Ry. Corporation, 294 
P. 745. 110 Cal.App. 466. 

90. U S.—General Contract Pur¬ 
chase Corp. v. Armour, C.C.A.Miss., 
125 F 2d 147. 

Cal —Hunt v. Los Angeles Ry. Corp., 
294 r. 745. 110 Cal App. 456. 

Conn —Radwick v. Goldstein, 98 A. 
583, 90 Conn. 701. 

La - -^Jordan v. Campbell, App., 171 
So 477. 

NC—Tarrant v. Pepsi Cola Bottling 
Co. 20 S.E.2d 665. 221 N.C. 390. 
Pa—Gallenz v Griffiihs, 38 A 2d 
721, 155 Pa Super. 306—Corter v. 
Ilanna, Com PI, 32 Del.Co. 13— 
Lopo v. McFadden, Com FI., 39 
Luz Leg.Reg. 279. 

Va.—McGowan v. Tayman, 132 S.E. 
316, 144 Va 358. 

Wash.—Larpenteur v. Eldridgc Mo¬ 
tors, 65 P 2d 1064, 185 Wash. 530. 
42 C.J. p 1141 note 8. 

91. Wash —Larpenteur v. Eldridgc 
Motors, 55 P.2d 1064. 185 Wash. 
630. 

99. N.C.—Toney v. Henderson, 45 S. 

E 2d 41, 228 N.C. 253. 

42 C.J. p 1141 note 11. 

93. Pa.—Gallenz v. Griffiths, 92 
Pittsb Leg.J. 340, affirmed 38 A.2d 
721, 155 Pa.Super. 306. 

Wash —Larpenteur v. Eldridge Mo¬ 
tors, 55 P.2d 1064, 185 Wash. 630. 
42 C.J. p 1141 note 12. 

94. Mo.—McCoy v. Home Oil & Gas 
Co., App., 48 S.W.2d 113. 

Passing parked vehicle 
When bicyclist saw automobile 
parked seventy five feet away on 
curve in narrow street and knew 
that his view around such curve 
was obstructed, he was bound to 
realize that he would not be able to 
determine whether he could pass 
automobile in safety until he was 
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the question, being overtaken by 95 a motor vehicle, 
or riding by its side or close to it," meeting a mo¬ 
tor vehicle coming from the opposite direction , 97 
colliding with an automobile which turns against 
the bicycle or into its path , 98 or “hitching” a ride by 
holding on to a moving motor vehicle . 99 

Reliance on care of motorist causing injury . In 
respect of whether the acts or conduct of a bi¬ 
cyclist constitutes contributory negligence, he has 
the right, in the absence of notice to the contrary, 
to assume, and to act on such assumption, that oth¬ 
er users of the highway will exercise reasonable 
and ordinary care for his safety , 1 and will observe 
the rules of the road and traffic regulations . 2 How¬ 
ever, he may not rely on due care by others to re¬ 
lieve himself from the obligation to exercise rea¬ 
sonable care for his own safety . 3 


b. Entering upon or Crossing Highway or In¬ 
tersection 

A bicyclist who enters upon or starts to cross, a 
highway or Intersection must use due care to observe 
other vehicles and avoid collision therewith, and his 
failure to do so may constitute contributory negligence 
barring recovery. 

A bicyclist who enters upon or starts to cross a 
street does not exercise common prudence if he 
fails to look for approaching vehicles , 4 and he is 
guilty of negligence if he runs directly into the path 
of a motor vehicle , 6 or if he tries to cross ahead of 
a motor vehicle which is only a short distance away 
and which he secs approaching 6 or which he must 
have seen if he had looked , 7 unless he could fairly 
assume that he might safely cross before the auto¬ 
mobile reached him . 8 A bicycle rider who enters 
upon a highway from a private driveway, where his 
vision is obscured, is not free from contributory 


almost on It and to anticipate that 
other vehicles might be coming from 
opposite direction—Gallenz v. Grif¬ 
fiths.. 38 A 2d 721, 155 Pa Super. 306. 

95. N.C.—Van Dyke v. Atlantic 
Greyhound Corporation, 10 S.E.2d 
727, 218 N.C. 283. 

42 C.J. p 1141 note 13. 

Keeping to right to permit passing 
Ala.—Crescent Motor Co. v. Stone, 94 
So. 78. 208 Ala. 137. 

42 C.J. p 1141 note 13 [a]. 

Awareness of peril 

In action for injuries sustained by 
bicyclist colliding with automobile 
overtaking bicyclist on the latter’s 
left, bicyclist’s action in turning to 
left to go around stationary automo¬ 
bile in bicyclist’s path was not con¬ 
tributory negligence, where bicyclist 
was unaware of his peril.—Lambert 
v. Cire, La.App., 179 So. 112. 

96. N J.—Jackson v. Geiger, 126 A. 
438. 100 N.J.Law 330. 

42 C.J. p 1141 note 14. 

97. Mich.—Essenberg v. Achterhof, 
237 N.W. 43. 265 Mich. 65. 

42 C.J. p 1142 note 16. p 1136 note 
61 La] 2. 

Compliance with regulations 

(1) As respects contributory neg¬ 
ligence bicyclists, while traveling on 
highways, are controlled by statute 
requiring meeting vehicles to turn 
to right.—Haynes v. Sprague, 295 P. 
964, 137 Or. 23. 

(2) Minor, who was riding bicycle 
along right side of street and who 
crossed center line to sidewalk on 
left in front of approaching automo¬ 
bile, sustaining injuries in resultant 
collision, violated criminal statute 
providing that, when persons travel¬ 
ing with vehicles meet on a way, 
each should drive his vehicle to right 
of middle of way.—Pa trican v. Gar¬ 
vey. 190 N.E. 9, 287 Mass. 62. 


Burning Into Illegally parked car 

Pa.—Gallenz v. Griffiths, 38 A 2d 721, 
155 Pa.Supcr. 306. 

99. Mo.—Taylor v. Sesler, App., 113 

S.W 2d 812. 

42 C.J. p 1142 note 16. 

99. N C.—Hood v. Orange Crush 
Bottling Co., 135 S.E. 609, 192 N.C. 
827. 

42 C J. p 1142 note 17. 

Intervening negligence 

Finding that alleged negligence of 
boy bicyclist in holding onto moving 
truck did not contribute to his death 
was proper, where proximate cause 
of his death was independent, effi¬ 
cient, intervening act of negligence 
of motorist following truck in strik¬ 
ing boy after boy released hold on 
truck.—Long v. Severs, 58 P.2d 1295, 
15 Cal.App.2d 47. 

1. N.C.—Tarrant v. Pepsi Cola 
Bottling Co., 20 S.E.2d 565, 221 N.C. 
390. 

Tex.—Jennison v. Darnielle, Civ.App., 
146 S.W.2d 788, error dismissed. 
Wash.—Briggs v. United Fruit & 
Produce, 119 P.2d 687, 11 Wash.2d 
466. 

Biding ahead of automobile 

An operator of a bicycle riding 
ahead of a motor vehicle has Lie 
right to assume that the driver 
thereof will maintain a reasonable 
lookout, drive at a reasonable speed, 
and keep a proper distance between 
such vehicle and the bicycle.—Tar¬ 
rant v. Pepsi Cola Bottling Co., 20 
S.E.2d 565, 221 N.C. 390. 

Biding In vicinity of school 

Minor who was struck by automo¬ 
bile when minor rode bicycle through 
a short driveway into street was en¬ 
titled to take into account the prob¬ 
ability that motorist in approaching 
driveway would regard the presence 
of a school and the likelihood that 
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school children would be encount¬ 
ered, and minor was not contribu¬ 
tor! ly negligent as a matter of law. 
—Clouatre v. Lees, Mass., 75 N.E.2d 
242. 

2. Tex.—Jennison v. Darnielle, Civ. 
App., 146 S.W.2d 788. Error dis¬ 
missed 

Wash—-Briggs v. United Fruit & 
Produce, 119 P.2d 687, 11 Wash.2d 
466—Saulness v. Reynolds, 60 P. 
2d 93. 187 Wash 357 
Automobile oa wrong side of rood 
Even if bicyclist saw automobile 
approaching on wrong side of road, 
he could rely on assumption that 
automobilist also would be looking 
and would steer car to own side of 
road.—Essenberg v. Achterhof, 237 
N W. 43, 255 Mich. 55. 

3. Mass.—Wade v. Buchanan, 28 N. 
E 2d 421. 306 Mass. 318. 

Mich.—Duffy v. Enright Topham Co., 
276 N.W. 715, 282 Mich. 662— 

Townsend v. Reader, 233 N.W. 381, 
252 Mich. 465. 

4. U.S.—General Contract Purchase 
Corporation v. Armour, C.C.A. 
Miss., 125 F.2d 147. 

Ala.—Francis v. Imperial Sanitary 
Laundry & Dry Cleaning Co., 2 So. 
2d 388. 241 Ala. 327. 

42 C.J. p 1142 note 22. 

5. Ala.—Francis v. Imperial Sani¬ 
tary Laundry A Dry Cleaning Co., 
2 So.2d 388, 241 Ala. 327. 

Iowa.—Mowrey v. Schulz, 296 N.W. 
822, 230 Iowa 102. 

Me.—Hunter v. Mount fort, 102 A. 
975, 117 Me. 555. 

6. N.J.—Nolan v. Davis, 112 A. 188, 
95 N.J.Law 227. 

7. Mich.—Gibbs v. Dayton, 181 N.W. 
544, 166 Mich. 263. 

8. Pa.—Walleigh v. Bean, 98 A. 
1069, 248 Pa. 839. 
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negligence when he is struck by an automobile 
which had given warning signals as it approached 
the driveway. 9 Crossing a roadway diagonally at 
a place where there is no crosswalk, with the knowl¬ 
edge that automobiles are approaching, may be neg¬ 
ligence as a matter of law. 10 A bicyclist crossing 
an alley on the sidewalk line is not guilty of neg¬ 
ligence because a moment before he had been rid¬ 
ing on the sidewalk in violation of ordinance. 11 

At intersections . On approaching a street inter¬ 
section it is the duty of a bicycle rider so to oper¬ 
ate his machine as to be able to control it and stop 
or turn to avoid a collision with another vehicle, 12 
and to look in such intelligent and careful manner 
as to be able to see what a person in the exercise of 
reasonable care and caution would see under like 
•circumstances; 13 but there is no duty resting on 
him to keep a special lookout for an automobile on 
an intersecting street, beyond the general duty to 
exercise due care. 14 A bicyclist entering an inter¬ 
section before an automobile has the right of way, 15 
and under some regulations, a bicycle rider ap¬ 
proaching an intersection from the right of an au¬ 
tomobile has the right of way. 16 A bicyclist having 
the right of way may, under normal conditions, pro¬ 
ceed uninterruptedly in the direction in which he is 
moving, 17 in preference to an automobile turning 
into his path from the left. 18 However, although 
the bicyclist may have the right of way, he must 
proceed in a lawful manner 19 and exercise care to 
avoid colliding with motor vehicles across whose 


path he must travel. 20 

A bicyclist making a turn at an intersection is un¬ 
der a duty to use due care to observe, and avoid col¬ 
lision with, approaching vehicles. 21 Failure to go 
beyond the center of an intersection in turning is 
not negligence as a matter of law, under an ordi¬ 
nance requiring vehicles turning to pass beyond the 
center and to keep close to the right-hand curb, 
when the bicyclist follows the customary path into 
the intersecting street, and when neither street has 
any curbing or any indication of the curb line. 22 

Ordinarily, negligence of a bicyclist contributing 
to an intersectional collision with a motor vehicle 
will bar recovery, 23 except where the doctrine of 
“last clear chance” is applicable, as discussed infra 
§ 493; but it has been held that, in order to be 
barred from recovery, the bicyclist must have vio¬ 
lated some governmental regulation, 24 or the facts 
must be such that no other conclusion than that bi¬ 
cyclist was negligent may be drawn. 26 

§ 465. Drivers or Occupants of Horse-Drawn 
Vehicles 

It Is not in itself negligence to drive a horse or other 
draft animal upon a highway frequented by motor ve¬ 
hicles, but the driver must exercise reasonable care to 
avoid accident or injury or be barred from recovering 
therefor if his failure to use due care is a direct and con¬ 
tributing cause of the injury. 

It is not in itself negligence to drive a horse or 
other draft animal upon a highway frequented by 
motor vehicles 26 even though there is a nearby par- 


9. N.Y.—Simpson v. Whitman, 132 
N.Y.S. 801, 147 App.Div. 642. 

10. Wash.—Maddux v. Gray, 222 P. 
470, 128 Wash. 149. 

11. Minn.—Hackert v. Prescott, 205 
N.W. 893, 165 Minn. 134. 

12. Pa.—Mehler v. Doyle, 116 A. 797, 
271 Pa. 492. 

▲■sumption, 

A bicyclist had no right to assume 
that approaching automobile would 
not make left turn at intersection, in 
absence of ordinance or other regu¬ 
lation prohibiting such left turn.— 
Harris v. Brock, La. App., 191 So. 762. 
Perilous situation. 

Where defendant’s truck driver ap¬ 
proaching Intersection with intent 
to make a left turn placed minor 
bicyclist in a perilous situation, de¬ 
fendant could not contend that bi¬ 
cyclist should have done something 
different to avoid the collision.— 
Johnson v. Railway Express Agency, 
C.C.A.I11., 131 F.2d 1009. 

13. Cal.—Peel v. California Belting 
Co., 291 P. 219, 108 Cal.App. 93. 

La. —Harris v. Brock, App., 191 So. 
762. 

>42 C.J. p 1142 note 2L 


Looking to right 

Bicyclist, seeing automobile ap¬ 
proaching street intersection from 
his right before starting across 
street, was guilty of negligence, bar¬ 
ring recovery for injuries in collision 
therewith, in failing to look to right 
when crossing and to stop in time to 
avoid collision.—Bane v. Beede, 171 
A. 371, 54 HI. 168. 

14. Tenn —Mason v. Burgess, 8 
Tenn.Civ.App. 138. 

42 C J. p 1143 note 32. 

15. La.—Leptnay v. Vitrano, 125 So. 
304, 12 La.App. 475. 

16. Ohio.—Shcrburn v. Armstrong, 
App., 42 N.E.2d 716. 

17. N.J.—Zanzonico v. Yellow Cab 
Co., Sup., 133 A. 84. 

Ohio.—Sherburn v. Armstrong, App., 
42 N.E.2d 716. 

16. Ohio.—Sherburn v. Armstrong, 
supra. 

19. Ohio.—Sherburn v. Armstrong, 
supra. 

20. Cal.—Peel v. California Belting 
Co., 291 P. 219, 108 Cal.App. 93. 

21. Cal.—Peel v. California Belting 
I Co., supra. 


Mich.—Zabawa v. Eshenroeder, 21 N. 
W.2d 862. 313 Mich. 555. 

22. S.D.—Kriens v. McMillan, 173 
NW. 731, 42 S.D. 285. 

23. La.—Clark v. Do Beer, App., 188 
So. 517. 

Va.—McGowan v. Tayman, 132 S.E. 
316, 144 Va. 358. 

24. Tex.—Carter v. Ferris, Civ App., 
93 S.W 2d 504, error dismissed. 

25. Tex.—Carter v. Ferris, supra. 

26. Iowa.—Delfs v. Dunshee, 122 N. 
W. 236, 143 Iowa 381. 

Equality of rights as between per¬ 
sons riding or driving animals and 
motor vehicles see supra fi 381. 
Closed highway 

One driving wagon on highway 
closed to traffic may recover from 
road contractor for personal injuries 
arising from careless operation of 
motor truck.—Hine v. Eikler, 19 Ohio 
App. 510. 

Vsgligsuos by oooupaut not shown 

La.—Ravare v. McCormick & Co., 
App., 166 So. 183. 

Wash.—Clausen v. Jones, 71 P.2d 
362, 191 Wash. 334. 
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allel road less used by automobiles and upon which 
horse-drawn vehicles usually travel. 27 It has also 
been held that it is not negligence per se to drive on 
the highway a horse of ordinarily gentle and tract¬ 
able habits merely because it occasionally becomes 
frightened at a motor vehicle, 28 but one who drives 
a horse known to be greatly afraid of automobiles 
does so at his own peril. 29 In any case, the driver 
must exercise such care and caution to avoid acci¬ 
dent or injury as an ordinarily prudent person 
would use under like circumstances 30 and comply 
with all regulations, 31 and the failure to use such 
care may bar recovery for injuries sustained from 
the operation of a motor vehicle if such negligence 
is a direct and contributing cause of the injuries. 32 
The driver of a horse-drawn vehicle has the right 
to rely on the use of due care by operators of mo¬ 
tor vehicles using the highway 33 and he need not 
anticipate that a motorist will be negligent. 34 

The rule requiring the exercise of due care and 
barring recovery for failure to use such care has 


been applied in determining the effect of plaintifFs 
conduct with respect to particular acts or with re¬ 
spect to particular situations, 36 as, for example, in 
entering upon or crossing a highway, 38 approaching 
or crossing a street intersection, 37 traveling on the 
wrong side of the road, 38 leaving his horse and ve¬ 
hicle unattended, 39 driving carelessly and inatten¬ 
tively 40 or while intoxicated, 41 or in driving with¬ 
out lights or reflectors. 42 

When a horse becomes frightened by the ap¬ 
proach of a motor vehicle, the failure of the 
driver to signal the operator of the automobile to 
stop is not necessarily negligence, 43 and whether 
it is such depends on the facts of the particular 
case. 44 An attempt to drive a frightened horse past 
an automobile may constitute negligence 45 unless 
there is no other reasonable course for the driver 
to pursue, and he exercises due care in so doing. 48 
A person riding in a horse-drawn vehicle is not 
guilty of negligence per se in remaining in the ve¬ 
hicle when the horse becomes frightened at an ap- 


87. TT.S.—Myers v. Velasquez, C C.A. 
Tex., 16 F.2d 111. 

98. Ark.—Butler v. Cabe, 171 S.W. 
1190, 116 Ark. 26, 28, L.R.A.1915C 
702. 

42 C J. p 1143 note 39. 

89. S.D.—Pease v. Cochran, 173 N. 
W. 168, 42 SD. 130, 5 A.L.R. 936. 

30. Wash.—Ross v. Rose, 186 P. 892, 
109 Wash 273. 

42 C.J. p 1137 note 71 [c] (2), p 
1143 note 40. 

Acts in emergency 
Cal.—Collins v. Marsh, 169 P. 389, 
176 Cal. 639. 

42 C.J. p 1008 note 42 [b]. 

31. Iowa.—Kneppe v. Huismann, 272 
N.W. 602. 22 Iowa 669. 

38. Ala.—Hawkins v. Barber, 163 
So. 608. 231 Ala. 53. 

33. Mo.—Housley v. Berberich De¬ 
livery, App., 87 S.W.2d 209. 

A driver standing on the step of a 
wagon, attending to his accustomed 
business, has the right to assume 
that while doing so he will not be 
struck by any automobile under prop¬ 
er control.—Hayes v. Axelrod, 8 A. 
2d 346, 332 Pa. 618. 

34. Pa.—Brown v. Chambers, 65 Pa. 
Super. 373. 

42 C.J. P 1136 note 64 [a] (4). 

38. Iowa.—Delfs v. Dunshee, 122 N. 

W. 236, 143 Iowa 381. 

42 C.J. p 1144 note 66. 

33. Ala.—Hawkins v. Barber. 163 So. 
608, 231 Ala. 53. 

La.—Neddam Lumber Co. v. Baker, 6 
La.App. 229. 

42 C.J. p 1144 note 60. 


37. Iowa.—Buzick v. Todman, 162 1 
N W. 269, 179 Iowa 1019. 

42 C.J. p 1144 note 61. 

Crossing right of way street 

Driver of horse-drawn vehicle, 
seeing an automobile a block away 
on right-of-way street, was not re¬ 
quired to wait until no automobiles 
were in sight before crossing and, 
having almost crossed right-of-way 
«treet when struck by automobile, 
had right under ordinance to com¬ 
plete the crossing.—Synlgol v. Oury, 
134 So. 324, 17 La App. 163. 

Negligence not shown 

La.—Synlgol v. Oury, supra. 

42 C.J. p 1144 note 61 [a] (1). (2), 
[b], Td]. 

38. NC.—Bullard v. Ross, 171 S.E. 
789, 205 N.C. 495. 

42 C.J. p 1144 note 65. 

39. Pa —Weikel v. Pullman Taxi¬ 
cab Co., 59 Pa Super. 595. 

42 C.J. p 1142 note 62. 

Violation of ordinance 

Driver of milk wagon struck by 
automobile was guilty of violating 
municipal ordinance in leaving wag¬ 
on unattended while delivering milk. 
—Cloverland Dairy Products Co. v. 
Leach, 134 So. 433, 16 La.App. 659. 

40. Utah.—Rosenthal v. Harker, 189 
P. 666, 56 Utah 113. 

42 C.J. p 1144 note 63. 

Swerving 

Fact that tracks of horsedrawn ve¬ 
hicle swerved back and forth across 
road did not necessarily indicate 
that driver was asleep.—Hill v. 
Bradshaw, 231 N.W. 540, 57 S.D. 178. 

41. Ala.—Stewart v. Smith, 78 So. 
724. 16 Ala.App. 461. 

1 42 C.J. p 1144 note 64. 
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42. Iowa.—Kneppe v. Huismann, 272 
N.W. 602. 22 Iowa 569. 

La—Meredith v. Kidd, App., 147 So. 
539. 

N.C.—Bullard v. Ross, 171 S.E. 789. 
205 NC. 495. 

Tex.—McFall v. Fletcher, 157 SW.2d 
131, 138 Tex. 93—Headstroam v. 
Mangum, Civ.App., 174 S.W.2d 496. 
Statute sole measure of obligation 
Tex —Valley Film Service Co. v. Cruz, 
Civ.App., 173 S.W.2d 952, error re¬ 
fused. 

Recovery held not barred 

La.—Cali v. Cloverland Dairy Prod¬ 
ucts Co., App., 21 So.2d 166. 

Ohio.—Miller v. Trummer, 198 N.E. 

492, 50 Ohio App. 446. 

42 C J. p 1140 note 83 [a] (3). 
Necessity of causal connection with 
injury 

La.—Meredith v. Kidd, App, 147 So. 
539. 

S.D.—Hill v. Bradshaw, 231 N.W. 640, 
57 S.D. 178. 

42 C.J. p 1139 note 82 [a]. 

43. Iowa.—Strand v. Qrinnell Auto. 
Garage Co., 113 N.W. 488, 136 Iowa 
68 . 

42 C.J. p 1143 note 42. 

Duty of motorist to stop on fright¬ 
ening animals see supra | 416. 

44. Minn.—Nelson v. Halland. 149 
N.W. 194, 127 Minn. 188. 

40. Ky.—Cumberland Tel., etc., Co* 
v. Yeiser, 131 S.W. 1049, 141 Ky, 
15, 31 L.R.A.,N.S., 1137. 

42 C.J. p 1143 note 44. 

46. Ky.—Cumberland TeL, etc., Co. 

v. Yeiser, supra. 

42 C.J. p 1143 note 40. 
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proaching automobile, 47 although he may be negli¬ 
gent in alighting from the vehicle; 48 and it is not 
necessarily negligence to jump from the vehicle in 
an attempt to avoid injury. 49 

Meeting motor vehicle . The driver of a horse- 
drawn vehicle who keeps to the center of the high¬ 
way when he sees an approaching automobile or its 
lights is guilty of negligence, 60 but he is not nec¬ 
essarily negligent in being in the center of the road¬ 
way while passing around another vehicle parked 
at the curb. 51 It is not negligence to stop a well- 
broken horse close to the side of the road when a 
motor vehicle approaches. 62 

Being overtaken by motor vehicle . A driver of 
a vehicle drawn by a horse or other draft animal is, 
in the absence of knowledge or warning, under no 
duty to look for motor vehicles approaching from 
the rear, 63 and he is not necessarily negligent in 
failing to control his team frightened by the ap¬ 
proach of a motor vehicle from behind without any 
warning. 54 However, if the driver of the horse- 
drawn vehicle knows that a motor vehicle is ap¬ 
proaching from the rear, he must act with reason¬ 
able prudence in the light of such knowledge, 55 and 
if he veers to the left without notice of warning, 56 
or suddenly slackens his speed or stops, 67 when the 
automobile is so close that its operator has no rea¬ 
sonable opportunity to avoid the collision, he may 
be guilty of contributory negligence precluding a re¬ 
covery. A driver v'ho has warning of the intention 
of the operator of a motor vehicle to overtake him 
has the duty, sometimes by virtue of express regu¬ 
lation, to yield the center of the road and drive to 
the right, where such movement is necessary to per¬ 


mit the motor vehicle to pass safely, 66 unless in the 
exercise of due care and prudence it is impossible 
for him to move to the right; 69 but either under 
such a regulation 60 or in its absence 61 he may con¬ 
tinue on his course, and is not bound to go to the 
extreme right side of the roadway, if there is suf¬ 
ficient room for the automobile to pass to his left 
without undue interference. 

§ 466. Persons on Horseback 

A person riding horseback on a public highway Is 
bound to use ordinary care for his own safety and prop¬ 
erty, with respect to an Injury Incurred through the op¬ 
eration of a motor vehicle by another, and the failure 
to use such care may constitute contributory negligence 
barring recovery against the motorist. 

A person riding horseback on a public highway is 
bound to use ordinary care for his own safety and 
property, with respect to an injury incurred through 
the operation of a motor vehicle by another, 62 and 
whether such care is exercised depends on the par¬ 
ticular circumstances of each case. 63 The failure 
to use such care may constitute contributory neg¬ 
ligence barring recovery against the motorist, 64 as, 
for example, where a person rides a horse at a 
high rate of speed on a perilous road at nighttime 
and runs into a lighted automobile, 66 or where a 
person rides a horse which he knows is easily 
frightened and hard to handle, and remains upon 
it without indicating to the driver of an approach¬ 
ing motor vehicle that he has any fear of his ability 
to manage and control it. 66 It is not, however, neg¬ 
ligence per se to ride a horse which may be fright¬ 
ened by automobiles along a road frequented by 
them 67 unless the horse is wild and dangerous. 68 


47. Ind.—McIntyre v. Orner, 76 N. 
E. 760, 166 Ind. 67. 117 Am.S.R. 369, 
4 L.R.A..N.S., 1130. 

48. Ky.-IIam v. Hord, 224 S.W. 868, 
189 Ky. 317. 

42 C.J. p 1137 note 71 [c] (1). 

40. Me.—Pease v. Gardner, 113 Me. 
264, 93 A. 660. 

60. Minn.—Brutscher v. Jacobson, 
186 N.W. 934, 150 Minn. 444. 

61. Iowa.—Menefee v. Whisler, 150 
N.W. 1034, 169 Iowa 19. 

68 . Wis.—Pfeiffer v. Radke, 125 N. 
W. 934, 142 Wls. 612. 

53. Iowa.—Strever v. Woodward, 
168 N.W. 604, 178 Iowa 30. 

Tex.—Valley Pilm Service Co. v, 
Cruz, Clv.App., 173 S.W.2d 962, er¬ 
ror refused. 

42 C.J. p 1136 note 60 [a]. 

54. La.—English v. Barbee, 136 So. 
271, 18 La.App. 27. 

Mght of mule backing wagon into 
truck, if not fault of either party, 


was unavoidable accident, and could 
not be charged as negligence against 
driver of mule.—New Winder Lum¬ 
ber Co. v. Payne, 149 S.E. 85, 40 Ga. 
App. 188. 

55. Kan.—Arrington v. Horner, 129 
P. 1159, 88 Kan. 817. 

56. Ala.—Morrison v. Clark, 72 So. 
305, 196 Ala. 670. 

La.—Reems v. Chavigny, 71 So. 798, 
139 La. 539. 

57. Iowa.—Strever v. Woodward, 
158 N.W. 504, 178 Iowa 30. 

58. Ky.—Ware v. Saufley, 237 S.W. 
1060, 194 Ky. 53. 

Wis.—Hoppe v. Petersen, 161 N.W. 
738, 165 Wis. 200. 

59. Kan.—Pens v. Kreitzer, 160 P. 
200, 98 Kan. 759. 

60. N.Y.—Tooker v. Fowler, etc., 
Co., 132 N.Y.S. 213, 147 App Div* 
164. 

42 C.J. p 1144 note 66. 

61. Me.—Savoy v. McLeod. 88 A. 
721, 111 Me. 234, 48 L.R.A..N.S., 
971. 


68. Ky—Fullenwider v. Brawner, 6 
S.W.2d 264, 224 Ky. 274. 

Reliance on care of motorist 

A horseback rider may rely to 
some extent on an approaching mo¬ 
torist to use proper care to avoid in¬ 
juring him.—Butler v. Graves, 187 
N.E. 115, 284 Mass. 84. 

63. Ky.—Fullenwider v. Brawner, 6 
S.W.2d 264, 224 Ky. 274. 

Contributory negligence held not 
shown 

La.—Joyner ▼. Williams, App., 36 So. 
2d 812. 

64. Minn.—Rosenthal v. McCulloch, 
225 N.W. 651, 177 Minn. 623. 

66. Minn.—Rosenthal v. McCulloch, 
supra. 

66 . Iowa.—Dreier ▼. McDermott, 141 
N.W. 315, 157 Iowa 726, 50 L.R.A., 
N.S., 566. 

67. Va.—Cohen v. Meador, 89 S.E. 
876, 119 Va. 429. 

68. Va.—Cohen ▼. Meador, supra. 
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A horseback rider approaching an intersecting 
street is not as a matter of law negligent in failing 
to look up and down such street for automobiles be¬ 
fore attempting to ride across it, 69 nor is one rid¬ 
ing a horse on a highway required constantly to 
look back for approaching motor vehicles. 70 In 
the absence of a regulation providing otherwise, a 
person riding a horse along the highway is not re¬ 
quired at all times and under all conditions to re¬ 
main on the right side of the road; 71 and it is not 
negligence for a rider to be on the left side of the 
road, when his position there is caused by the ac¬ 
tions of his frightened horse which he is unable to 
control. 72 Ordinarily a rider on horseback at a 
place in the public road where he has the right to 
be is not guilty of negligence in refusing to leave 
the beaten path to permit a motor vehicle to pass 
him. 73 

§ 467. Persons in Charge of Animals 

A parson In charge of an animal on a highway Is 
bound to use reasonable care to avoid Injury from a mo¬ 
tor vehicle, and his failure to exercise such care may 
constitute contributory negligence precluding recovery. 

As a general rule, a person in charge of animals 
has a right to lead or drive them along the high¬ 
way, 74 but in so doing he must exercise reasonable 
care to avoid any injury from motor vehicles using 
the highway, 76 and the failure to exercise such care 
may constitute contributory negligence precluding 
recovery for injury sustained, 76 if it was a direct 
and contributing cause of the injury. 77 The negli¬ 
gence of a person in charge of an animal or animals 
on the highway is not to be determined by his want 
of qualification for the task, but by whether or not 
he was guilty of some act or omission constituting a 
want of due care. 78 A person leading an animal 


along the highway is entitled to assume that a mo¬ 
torist will exercise common caution and will obey 
statutory regulations, and will not run upon him 
suddenly and without warning. 79 

Duty to look or listen . A person driving animals 
along a highway is, in the absence of knowledge or 
warning, under no duty as a matter of law to look 
or listen for the approach of motor vehicles from 
behind him ; 80 and he is not necessarily negligent in 
failing to see a motor vehicle, which he could have 
seen if he had looked, because his attention was di¬ 
rected to the animals in his charge. 81 

Harnessing or restraining animals . A person in 
charge of domestic animals upon the public highway 
is not guilty of negligence per se because they are 
driven without being haltered or restrained in any 
way, 82 but leaving a horse unfastened and unat¬ 
tended on the public highway has been held to con¬ 
stitute contributory negligence. 83 

Lights . In the absence of a statute requiring 
lights, a failure on the part of one driving animals 
along a public highway at night to carry a light is 
not negligence as a matter of law, 84 and will not 
preclude recovery for injuries from a motor vehicle 
when the lights of the car render the animals visi¬ 
ble in time to avoid a collision. 86 

Rules of the road; position on highway . It 
has been held that the mere fact that a person 
is leading animals on a highway does not bring 
him within the rules of the road applicable to 
vehicles 86 so as to require him to proceed on 
the right side of the road; 87 nor is he considered 
to be a pedestrian so as to be governed by regu¬ 
lations requiring pedestrians to keep to the left 
of the highway facing oncoming traffic. 88 In oth- 


H. Tenn.—Studer v. Plumlee, 172 S. 
W. 806. 130 Tenn. 617. 

VO. Cal.—Furtado v. Bird, 146 P. 68, 
26 Cal.App. 162. 

42 C.J. P 1144 note 76. 

71. Ky.—Fullenwider v. Brawner, 6 
S.W.2d 264, 224 Ky. 274. 

7a. Cal.—Eddy v. Stone. 185 P. 1024, 
43 Cal.App. 789. 

73. Ill.—Traeger v. Wasson, 163 Ill. 
App. 672. 

74. Iowa.—Lawson v. Fordyce, 21 
N.W.2d 69, 287 Iowa 28—Lawson 
v. Fordyce, 12 N.W.2d 301, 234 Iowa 
632. 

Or.—Sertic v. McCullough, 63 P.2d 
884. 166 Or. 216. 

Care required of motorists as to ani¬ 
mals driven along highway see su¬ 
pra 9 408. 

7ft. Iowa.—Lawson v. Fordyce, 21 
N.W.2d 69, 237 Iowa 28—Lawson 


V. Fordyce, 12 N.W.2d 301, 234 

Iowa 632. 

Or.—Sertic v. McCullough, 63 P.2d 
884, 155 Or. 216. 

Ta.—FJoyd v. Shellcr, Com.Fl., 64 
Moutg.Co 143. 

76. N.J.—Tabaka v. Gerard, 169 A. 
722, 12 N.J.Misc. 110. 

Or.—Sertic v. McCullough, 63 P.2d 
884, 155 Or. 216. 

77. Iowa.—Lawson v. Fordyce, 21 N. 

W. 2d 69, 237 Iowa 28. 

78. Conn.—Andrews v. Dougherty, 
112 A. 700, 96 Conn. 40. 

42 C.J. p 1145 note 80. 

79. Iowa.—Lawson v. Fordyce, 12 
N.W.2d 301. 234 Iowa 632. 

80. Ala.—Dozier v. Woods, 67 So. 
283, 190 Ala. 279. 

Iowa.—Lawson v. Fordyce, 12 N.W. 
2d 301, 234 Iowa 632. 

81. Kan.—Kelly v. Vucklich* 206 P. 
894, 111 Kan. 199. 
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88. Ill.—Fitzsimmons v. Snyder, 181 
Ill.App. 70. 

83. N.J.—Tabaka v. Gerard, 169 A. 
722, 12 N.J.Misc. 110. 

84. La.—Meredith v. Kidd, App., 147 
So. 539. 

42 C.J. p 1145 note 85. 

85. Vt.—Bombard v. Newton, 111 
A. 510, 94 Vt. 354, 11 A.L.R. 1402. 

86. Or.—Sertic v. McCullough, 63 P. 
2d 884, 155 Or. 216. 

87. Or.—Sertic v. McCullough, su¬ 
pra. 

88. Iowa.—Lawson v. Fordyce, 21 N. 
W.2d 69, 237 Iowa 28. 

Sheep herder endeavoring to chase 
lamb from highway into field when 
struck by automobile was not pe¬ 
destrian within statute requiring pe¬ 
destrian to walk close to left-hand 
edge of highway.—Zumwalt v. E. H. 
Tryon, Inc., 14 P.2d 912, 126 Cal.App. 
683. 
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«r words, in the absence of a regulation provid¬ 
ing otherwise, such a person has the right to lead 
or drive his animals on any part of the highway not 
then occupied or in use by another traveler, 89 sub¬ 
ject to the rule that plaintiff, in respect of his posi¬ 
tion on the highway, must have exercised reason¬ 
able care under the circumstances. 90 It has been 
held, on the other hand, that the ordinary rules of 
the road, such as the duty to keep to the right, ap¬ 
ply to the driving of animals in the highway, 91 and 
the driver must use reasonable care to keep them 
on the proper side of the road, 92 although it is not 
in itself negligence to permit them to be upon the 
wrong side of the road, because of the difficulty in 
so driving them. 98 The driver under such circum¬ 
stances is bound to use more care and keep a bet¬ 
ter lookout for approaching vehicles than would be 
required of him if they were upon the right side. 94 

Dogs . To release a dog from its leash on a 
street is not in itself negligence, as respects the 
owner’s right to recover for injury to the dog by 
an automobile, 96 and the standard of prudence 
marking the conduct of the average careful crea¬ 
ture cannot be exacted of a dog. 96 It has been 
held that a dog accompanying its owner along a 
highway is not within a statute prohibiting dogs at 
large 97 and that recovery for the negligent killing 


of such a dog by a motorist is not barred by con¬ 
tributory negligence on the ground that the statute 
had been violated. 98 It has also been held that a 
motorist who is guilty of gross negligence in the 
killing of a dog may not rely on the fact that the 
owner was likewise guilty of contributory negli¬ 
gence in allowing his dog to go on the highway in 
violation of such a statute." 

§ 468. Pedestrians 

a. In general 

b. Degree and amount of care required 

c. Persons on private property or pri¬ 

vate ways 

a. In General 

A pedestrian ordinarily has the right, subject to prop¬ 
er governmental regulation, to use and traverse any 
part of the public street or highway, but he must do so 
with due regard for the rights of motor vehicles and ex¬ 
ercise due care for his own safety; and the failure to ex- 
ercise such care may constitute negligence barring re¬ 
covery for an injury inflicted by a motor vehicle If the 
negligence was a proximate or contributing cause of the 
Injury. 

Ordinarily a pedestrian, in the exercise of rea¬ 
sonable care for his own safety, has the right, sub¬ 
ject to proper governmental regulation, to use and 
traverse any part of the public street or highway, 1 


89. Iowa—Lawson v. Fordyce, 21 
N.W.2d 69, 237 Iowa 28. 

90. Or.—Sertic v. McCullough, 63 P. 
2d 884, 166 Or. 216. 

91. Conn —Andrews v. Dougherty, 
112 A. 700, 96 Conn. 40. 

92. Conn.—Andrews v. Dougherty, 
supra. 

93. Conn.—Andrews v. Dougherty, 
supra. 

42 C.J. p 1140 note 85 [a] (2). 

94. Conn.—Andrews v. Dougherty, 
supra. 

95. N.Y.—Smith v. Palace Transp. 
Co.. 253 N.Y.S. 87, 142 Misc. 93. 

90. N.Y.—Smith v. Palace Transp. 
Co., supra. 

97. Tenn.—Dalton v. Dean, 136 S.W. 
2d 721. 175 Tenn. 620. 

98. Tenn.—Dalton v. Dean, supra. 

99. Tenn.—Craig v. Stagner, 19 S. 
W.2d 234. 159 Tenn. 511. 

1. U.S.—White v. State of Maryland, 
to Use of Anderson, €.C.A.Md., 106 
F.2d 392. 

Ariz.—Pearson & Dickerson Contrac¬ 
tors v. Harrington, 137 P.2d 381, 60 
Arts. 854. 

Ark.—Brotherton v. Walden, 161 S.W. 
2d 891, 204 Ark. 92-^Self v. Klrk- 
patrick, 110 S.W.2d 18, 194 Ark. 


1014—Murphy ▼. Clayton, 15 S.W. 
2d 391. 179 Ark. 225. 

Cal.—Burk v. Extraflne Bread Bakery, 
280 P. 522, 208 Cal. 105—McGough 
v. Hendrickson, 136 F.2d 110, 58 
Cal.App.2d 60—Scalf v. Eicher, 53 
P.2d 368, 11 Cal.App.2d 44—McVea 
v. NickolB, 286 P. 761, 10<5 Cal.App. 
28—White v. Davis, 284 P. 1086, 
103 Cal.App. 631. 

Conn.—Caschetto v. Silliman & God¬ 
frey Co., 9 A.2d 286, 126 Conn. 22. 

Fla—Greiper v. Coburn, 190 So 902, 
139 Fla. 293—Clair v. Meriwether, 
174 So. 591, 127 Fla. 841. 

Ga.—Sprayberry v. Snow, 10 S E.2d 
179, 190 Ga. 723, mandate con¬ 
formed to 11 S.E.2d 431, 63 GaApp. 
489—Jackson v. Crimer, 24 S.E.2d 
603, 69 Ga.App. 18. 

Ill.—Ledferd v. Reardon, 26 N.E.2d 
116, 303 Ill.App. 300. 

Iowa.—McMurry v. Guth, 295 N.W. 
133, 229 Iowa 776—Huffman v. 

King, 268 N.W. 144, 222 Iowa 150- 
Whitman v. Pilmer, 239 N.W. 686, 
214 Iowa 461. 

Kan.—Goodloe v* Jo-Mar Dairies Co., 
186 P.2d 158, 163 Kan. *611—810113 
v. Taylor, 285 P. 571, 130 Kan. 158. 

Ky.—Igo v. Smith, 138 S.W.2d 497. 
282 Ky. 33*6—Pryor's Adm’r v. Ot¬ 
ter, 105 *S.W.2d 564, 268 Ky. 602— 
Southeastern Telephone Co. v. 
Payne, 69. SW.2d 358, 253 Ky. 245. 

La.—Law v. Osterland, 3 So.2d 680, 
198 La. 421, affirming 3 So.2d 674— 
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Neyrey v. Malllet, App., 21 So 2d 
158. 

Me —Hill v. Flnnemore, 172 A. 826, 
132 Me. 4*59. 

Md.—Universal Credit Co. v. Merry- 
man, 195 A. 689, 173 Md 266. 
Mich.—Marth v. Lambert, 287 N.W. 
916, 290 Mich. 557—Wallace v. 
Kramer, 29*6 N.W. 838, 296 Mich. 
•680—Carter v. C. F. Smith Co , 281 
N.W. 380, 285 Mich. 621—Buchel v. 
Williams, 262 N.W. *759, 273 Mich. 
132—Watrous v. Conor, 254 N.W. 
143, 266 Mich. 397—Szekeres v. De¬ 
troit Motorbus Co., 232 N.W. 700, 
252 Mich. 46. 

Mont.—Johnson v. Herring, 295 P. 
1100, 89 Mont. >156—McKeon v. Kil- 
duff, 281 P. 345, 86 Mont. >562. 

N. J —Poole v. Twentieth Century Op¬ 
erating Co., 1 A.2d 389, 121 N.J. 
Law 244—Redfleld v. Hurff, 152 A. 
451, 9 N.J.Misc. 15. 

Ohio.—Wolfe v. Baskin, 28 N.E.2d 
629, 137 Ohio St. 284—Jones v. But¬ 
ler, 52 N.E 2d 347, 72 Ohio App. 
335—Brinkley v. Rhea, 4 N.E.2d 
270, 53 Ohio App. 128, petition dis¬ 
missed Rhea v. Brinkley, 198 N.E. 
40, 130 Ohio St. 172. 

Pa.—McGurk v. Belmont, 146 A. 539, 
297 Pa. 192—Henry v. Nace, Com. 
PI., 66 York Leg.Rec. 157. 

Tenn.—Harbor v. Wallace, App., 211 
S.W.2d 172—Zamora v. Shappley, 
173 S.W.2d 721, 27 Tenn.App. 768— 
Elmore v. Thompson, 14 Tenn.App. 
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and it is not as a matter of law negligence for him 
so to do, 2 in accordance with the rule, discussed su¬ 
pra § 583, that the rights of pedestrians and motor 
vehicles upon the highway are equal, and their du¬ 
ties reciprocal, except to the extent that the right 
of way is given to the one or the other under par¬ 
ticular circumstances, discussed supra § 388 and in¬ 
fra § 470. However, the right of a pedestrian to 
use the highway is not superior to that of motor 


vehicles, 2 and he must exercise his right with due 
regard to the rights of such vehicles. 4 The pedes¬ 
trian must exercise ordinary or reasonable care for 
his own safety and protection to avoid injury by 
motor vehicles, 5 and his failure to use such care 
may constitute negligence, 5 or, in some circum¬ 
stances, negligence as a matter of law; 7 but the 
exercise of such care will render him free from any 


78—Yellow Cab Co. v. Jelks, 9 
Tenn.App. 288. 

42 C.J. p 1031 note 4, p 1145 note 95. 
Right of persons under disability to 
use highway see infra 88 484-485. 
The law of the road does not re¬ 
strict a pedestrian to any particular 
part of the highway or street for 
purpose of travel.—Claxton v. Hooks, 
23 S.E.2d 101, 68 Gft.App. 383. 
Unoocupled part 

Pedestrian may use any unoccupied 
part of road.—Lowie v. Dixie Stores, 
174 S.E. 394, 172 B.C. 468. 

2. Cal.—Burk v. Extraflne Bread 
Bakery, 280 P. 622, 208 Cal. 10-5— 
Chalmers v. Hawkins, 248 P. 727, 
78 Cal.App. 733. 

Ill.—Blumb v. Getz, 8 N.E.2d -620, 366 
Ill. 273, conformed to 13 N.E.2d 
1019, 294 Ill.App 432. 

3. Cal.—MacCorkell v. Williams, 296 
P. 879, 111 Cal.App. 572. 

Idaho.—Jones v. MikeBh, 9*5 P.2d 675, 
60 Idaho 680. 

Ind.—Fishman ▼. Eads, 168 N.E. 496, 
90 Ind.App. 137. 

4. Arlz.—Pearson & Dickerson Con¬ 
tractors v. Harrington, 137 P.2d 
381, 60 Ariz. 354. 

Cal.—Maggart v. Bell, 2 P.2d 516, 116 
Cal.App. 306—MacCorkell v. Wil¬ 
liams. 296 P. 879, 111 Cal.App. 572. 
Conn.—Caschetto v. Stillman & God¬ 
frey Co., 9 A.2d 286, 126 Conn. 22. 
Fla.—Brandt v. Dodd, 8 So.2d 471, 
150 Fla. 635—Greiper v. Coburn, 
190 So. 902, 139 Fla. 293—Robb v. 
Pike, 161 So. 732, *119 Fla. 833. 

Ga.—De Golian v. Faulkner, 41 S.E. 
2d 661, 74 Ga.App. 866—Claxton v. 
Hooks, 23 S.E.2d 101, 68 Ga.App. 
383. 

Idaho.—Jones v. Mikesh, 95 P.2d 576, 
60 Idaho 680. 

Ind.—American Carloading Corpora¬ 
tion v. Gary Trust & Savings 
Bank, 26 N.E.2d 777, 216 Ind. 649. 
Xy.—Pryor's Adm'r v. Otter, 106 S.W. 

2d 564, 268 Ky. 602. 

Md.—Fotterall v. Hilleary, 13 A.2d 
368, 178 Md. 335—Mahan ▼. State, 
to Use of Carr, 191 A. 676, 172 Md. 
873. 

Mass.—Nicholson v. Babb, 23 N.E.2d 
103, 304 Mass. 216—Hutchinson v. 
H. E. Shaw Co.. 172 N.E. 788, 273 
Mass. 51. 

Mich.—Carter v. C. F. Smith Co., 281 
N.W. 880. 285 Mich. 621. 


Va.—South Hill Motor Co. v. Gor¬ 
don, 200 S.E. 637, 172 Va. 193. 

5. Ark.—Lion Oil Refining Co. ▼. 
Smith, 133 S.W.2d 895, 199 Ark 397 
—Missouri Pacific Transp. Co. v. 
George, 133 S.W.2d 37. 198 Ark. 
1110—Morel v. Lee, 33 S.W.2d 1110, 
182 Ark. 985—Snow v. Riggs, 290 
S.W. 591, 172 Ark. 835. 

Cal.—Hurtel v. Albert Cohn, Inc., 62 
P.2d 922, 5 Cal.2d 145—Conness v. 
McCarty, >14 P.2d 507, 216 Cal. 
415—Bosserman v. Olmstead, 175 
P,2d 49, 77 Cal.App.2d 236—Dawson 
v. Lalanne, 70 P.2d 1002, 22 Cal. 
App.2d 314—Scalf v. Eieher, 63 P. 
2d 368, 11 C&l.App.2d 44—Kapper v. 
Harris, 52 P.2d 669, 10 Cal App.2d 
630—Crooks v. Doeg. 40 P.2d 590. 4 
Cal.App.2d 21—Pinello v. Taylor, 
17 P.2d 1039, 128 Cal App. 508— 
De Greek v. Freeman, 291 P 854, 
108 Cal App. 645—McVea v. Nick- 
ols, 286 P. 761, 105 Cal.App. 28— 
Wong Kit v. Crescent Creamery 
Co., 262 P. 481, 87 Cal.App. 663— 

| Moeller v. Packard, 261 P. 315, 86 
Cal.App. 459—Chalmers v. Haw¬ 
kins, 248 P. 727, 78 Cal.App. 733. 

Conn.—Caschetto v. S.lliman & God¬ 
frey Co., 9 A.2d 286, 126 Conn. 22. 

Fla.—Clair v. Meriwether, 174 So. 
691, 127 Fla. 841. 

Ga.—Jackson v. Crlmer, 24 S.E.2d 
603, 69 Ga.App. 18. 

Idaho.—Jones v. Mikesh, 95 P.2d 575, 
60 Idaho 680. 

Ill.—Tuttle v. Checker Taxi Co., 274 
Ill.App. 525. 

Iowa.—McMurry v. Guth, 296 N.W. 
133, 229 Iowa 776—Huffman v. 

King, 268 N.W. 144, 222 Iowa 160— 
Kessel v. Hunt, 244 N.W. 714, 215 
Iowa 117—Whitman v. Pilmer, 239 
N.W. 686. 214 Iowa 461. 

Kan.—Goodloe v. Jo-Mar Dairies Co., 
185 P.2d <158, 163 Kan. 611—Stotts 
v. Taylor, 285 P. 571, 130 Kan. 168. 

Ky.—Igo v. Smith, 138 S.W.2d 497, 
282 Ky. 336—Dixon v. Stringer, 
126 S.W.2d 448, 277 Ky. 347—Pry¬ 
or's Adm’r v. Otter, 105 S.W 2d 564, 
268 Ky. 602—Wheeler's Admr v. 
Sullivan’s Adm'r, 86 S.W.2d 1023, 
260 Ky. 814—Southeastern Tele¬ 
phone Co. v. Payne, 69 S.W.2d 358, 
253 Ky. 245—Porter v. Music, 67 
S.W.26 958, 252 Ky. 582—Tate v. 
Hall. 67 S.W.2d 986. 247 Ky. 843— 
Jackson's Adm’r v. Rose, 40 S.W.2d 
343, 239 Ky. 754. 
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La.—Neyrey ▼. Maillet, App., 21 So.2d 
158. 

Me.—Cooper & Co. v. American Can 
Co.. 153 A. 889, 130 Me. 76. 

Md.—Fotterall v. Hilleary, 18 A.2d 
358. 178 Md. 336—Universal Credit 
Co. v. Merryman, 195 A. 689, 173 
Md. 256—Mahan v. State, to Use of 
Carr. >191 A. 575, 172 Md. 373—Sillik 
v. Hoeck. 178 A. 852, 168 Md. 639. 

Mich.—Marth v. Lambert, 287 N.W, 
916, 290 Mich. 557—Szekeres v. 
Detroit Motorbus Co., 232 N.W, 706, 
252 Mich. 46. 

Mo.—Dempsey v. Horton, 84 fl.W.2d 
621, 337 Mo. 379. 

Mont.—Johnson v. Herring, 296 P. 
1100, 89 Mont. 156—McKeon r. 

Kilduff. 281 P. 346, 85 Mont 562. 

N. J.—Poole v. Twentieth Century Op¬ 
erating Co., 1 A.2d 389, 121 N.J. 
Law 244. 

N.H.—Murphy v. Granz, 17 A.2d 442, 
91 N.H. 244. 

N.H.—Sylvia v. Eyth. 259 N.Y.fl. 86, 
144 M>sc. 316, affirmed 257 N.Y.S. 
1073, 236 App.Div. 739, motion de¬ 
nied 258 N.Y.S. 1040. 236 App.Div. 
759. 

Ohio.—Jones v. Butler. 52 NE.2d 347, 
72 Ohio App. 335—Brinkley T. 

Rhea, 4 N.E.2d 270, 53 OhioApiK 
<128. 

Or.—Dixon v. Raven Dairy, 15 P.2d 
347, 158 Or. 186. 

R.I.—Cunningham v. Walsh, 163 A. 
223, 63 R.I. 23. 

Tenn.—Harbor r. Wallace, App., 312 
S.W. 2d 172. 

Tex.—White's Auto Stores v. Boas, 
Civ.App., 166 SW.2d 942, reversed 
on other grounds Boaz v. White’s 
Auto Service, 172 SW.2d 481, 141 
Tex. 366—Koock v. Goodn ght, Civ. 
App., 71 S.W.2d 927, error refused. 

Vt.—Parker y. Smith, 135 A. 495, 100 
Vt. 130. 

Va.—South Hill Motor Co. v. Gordon, 
200 S.E. 637, 172 Va. 193. 

Wash.—Strom v. Dobrin, 186 P.2d 
906, 29 Wa8h.2d 198. 

42 C.J. p 1134 note 45. 

Care required of persons under dis¬ 
ability see infra || 484-485. 

8. Minn.—Naylor v. McDonald, 241 
N.W. 674, 186 Minn. 618. 

7. Cal.—Gaston v. Hisashl Tsuruda, 
48 P.2d 855, 5 Cal.App.2d 639. 

Wash.—Turnquftst v. Rosaia Bros., 88 
P.2d 353, 198 Wash. 434. 
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charge of contributory negligence. 8 The contribu¬ 
tory negligence of a pedestrian injured by a motor 
vehicle must be determined without regard to the 
negligence of the driver of the vehicle. 9 

A pedestrian who has failed to use due care for 
his own safety may be precluded by his negligence 
from recovering for injury resulting to him from 
the operation of a motor vehicle, 10 whether such 
negligence was the sole proximate cause of the in¬ 
jury 11 or was merely a contributing cause of the 
accident which resulted in part from the negligence 
of the operator of the vehicle; 12 but contributory 
negligence will not bar recovery where the motor¬ 
ist was guilty of willful or wanton negligence, 13 
or where the so-called last clear chance rule is ap¬ 
plicable, as discussed infra § 493, or where the doc¬ 
trine of comparative negligence is applied, as is dis¬ 
cussed in the C.J.S. title Negligence §§ 169-173, al¬ 
so 42 C.J. p 1185 notes 76-80, and 45 C.J. p 1036 


§ 463 

note 96-p 1043 note 62. In any case, the pedes¬ 
trian’s negligence will not bar recovery if it did 
not proximately cause or contribute to the injury, 14 
and the fact that the pedestrian would not have 
been injured if he had not been where he was at 
the time of the accident is not of itself controlling 
in determining whether his contributory negligence 
was a direct contributing cause to the accident. 16 

Working about motor vehicles. Persons working 
about motor vehicles, as in loading or unloading 
them, or assisting therein, or guiding such vehicles 
into position, must use due care for their own safe¬ 
ty 16 and avoid injury by the vehicle 17 or by the ar¬ 
ticles being loaded or unloaded. 13 

Danger incurred to save life or property . When 
an unattended or uncontrollable motor vehicle is 
moving over a public highway, endangering per¬ 
sons or other vehicles, a pedestrian who attempts 
to board the vehicle and control it or change its 


8. Mich.—Collins v. Perry. 217 N.W 1 
32. 241 Mich. 361. 

9. Cal.—Gernhardt v. Rancadore, 24 
P.2d 946, 134 Cal.App. 65. 

Me.—Cooper & Co. v. American Can 
Co., 163 A. 889, 130 Me. 76. 

10. U.S.—Shipley v. Komer, D.C.Fla. 
60 F.Supp. 651, affirmed, C.C.A., 154 
F.2d 861. 

Ill.—Bryan v. City of Chicago, 20 
N.E.2d 37, 371 Ill. 64. 

Ky.—Dixon v. Stringer, 126 S W.2d 
448, 277 Ky. 347—Southeastern 

Telephone Co. v. Payne. 69 SW.2d 
358, 253 Ky. 245. 

La—Jones v. American Mut. Lia¬ 
bility Ins. Co.. App, 189 So. 609- 
Bass v. Means, 124 So. 553, 12 La. 
App. 260. 

Md.—Sillik v. Hoeck, 178 A. 862, 168 
Md. 639. 

Mich.—Pomeroy v. Dykema, 239 N.W. 
342, 256 Mich. 100—Bosma v. Dan¬ 
iels, 230 N.W. 199, 250 Mich. 261. 
Mont.—Johnson v. Herring, 300 P. 
635. 89 Mont. 420. 

Or.—Houston v. Maunula, 256 P. 477, 
121 Or. 652. 

Pa.—Schweitzer ▼. Scranton Bus Co., 
25 A.2d 156. 344 Pa. 249—Andrukat 
v. Packard Lackawanna Auto Co., 
27 A.2d 453, 149 Pa.Super. 650. 

S.C.—Wright v. South Carolina Pow¬ 
er Co., 31 £.E.2d 904, 205 S.C. 827. 
Tex.—McKinney v. Watts, Civ.App., 

99 S.W.2d 678. 

Vt.—Parker v. Smith, 185 A. 496, 

100 Vt. 130. 

Wash.—De Vore v. Longview Public 
Service Co., 298 P. 717, 162 Wash. 
338. 

11- Conn.—Meacham v. Pagels, 159 
A. 658. 114 Conn. 783. 

L**—Butler v. Oswald, App., 4 So. 2d 
841—M&tassa v. Economy Cab Co., 
App., 168 So. 289. 


Me—Ross v. Russell, 48 A.2d 403. 
Vev.—Styris v. Folk, 146 P.2d 782, 
62 Nev. 208, 139 P.2d 614. 
i'a—Rowe v. Coopey, 34 Luz.Leg. 
Reg. 57, affirmed 14 A.2d 76, 339 
Pa. 105. 

W.Va.—Vance v. Logan Williamson 
Bus Co., 46 S.E.2d 783. 

Negligence held sole proximate oanse 
of injury 

Mo —Goodson v. Schwandt, 300 S.W. 
795, 318 Mo. 666. 

12. U.S.—Fair v. Floyd, C.C.A.N J., 
75 F.2d 920. 

Cal.—Raggio v. Mallory, 76 P.2d 660, 
10 Cal 2d 723. 

Ga.—Elrod v. Anchor Duck Mills, 179 
S.E. 188, 50 Ga App. 531. 

Mich.—Leary v. Fisher, 227 N.W. 
767, 248 Mich. 574. 

Neb.—Cuevas v. Yellow C'lb & Bag¬ 
gage Co., 4 NW.2d 790, 141 Neb. 
662. 

Va.—Holland v. Edelblute, 20 S.E.2d 
506, 179 Va. 685—Paytes v. Davis, 
157 S.E. 667, 156 Va. 229. 

Wash.—Turnquist v. Rosaia Bros., 83 
P.2d 353, 196 Wash. 434. 

Proceeding forward 

Until pedestrian reaches point 
where he is in position of peril 
from defendant’s automobile and fur¬ 
ther progress on his part or other 
negligent conduct will not increase 
his danger, his negligence in pro¬ 
ceeding forward is only contributing 
proximate cause of Injury.—Correnti 
v. Catino, 160 A. 892, 115 Conn. 213. 

13. Ga.—Elrod v. Anchor Duck 
Mills, 179 S.E. 188. 50 Ga.App. 531. 

Ill.—Gannon v. Kiel, 252 IU.App. 550. 

14. Cal.—Blodget ▼. Preston, 5 P.2d 
25, 118 Cal.App. 297. 

La.—Gray v. De Bretton, App., 184 
So. 890, affirmed 188 So. 722, 192 
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La. 628—Tooke v. Muslow Oil Co., 
App., 183 So. 97. 

MasB.—Snow v. Nickerson, 22 N.E.2d 
593, 304 Mass. 63. 

N.D.—Clark v. Feldman. 224 N.W. 
167, 57 N.D. 741. 

Tenn—Philllps-Buttorlt Mfg. Co. v. 

McAlexander, 16 Tenn.App. 618. 
Wash.—Knutson v. McMahan, 68 P. 

2d 1033, 186 Wash. 618. 

42 C.J. p 1133 note 42 lb]. 

Conduct of pedestrian prior to time 
that he became fully cognizant of 
position of vehicle and surrounding 
circumstances and when he had it 
within his power to prevent accident 
was not proximate cause of, or di¬ 
rect contributing cause to, the in¬ 
jury.—Sherman v. Ross, *62 P.2d 1151. 
99 Colo. 354. 

15. Cal.—Sharick v. Galloway, 66 P. 
2d 185, 19 CAl.App.2d 693. 

18. U.S.—Giudice v. Delaware Sand 
& Gravel Co., D.C.Del., 38 F.Supp. 
90. 

Iowa.—Nelson v. Mitten, 255 N.W. 
662, 218 Towa 914. 

Contributory negligence not shown 

La.—Carroll v. Louisiana Iron & 
Supply Co., App., 17 So.2d 650. 

17. U.S.—Giudice v. Delaware Sand 
& Gravel Co., D.C.Del., 38 F.Supp. 
DO. 

Iowa.—Nelson v. Mitten, 255 N.W. 
662, 218 Iowa 914. 

La.—Duke y. Dixie Bldg. Material 
Co., App., 23 So.2d 822. 

18. La.—Franklin v. Gordon's Trans¬ 
ports, App., 26 So.2d 887. 

Contributory negligence not shown 
La.—Richey v. Swlnk, App., 4 So.2d 
749. 

Or.—Motejl v. Greenwood, 188 P.2d 
216, 171 Or. 469. 
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course is not guilty of negligence as a matter of 
law. 19 

b. Degree and Amount of Care Required 

A pedestrian Is generally held to that degree of care 
which an ordinarily prudent person would exercise under 
the same or similar circumstances to prevent Injury from 
a motor vehicle, and the care required, as with respect 
to use of the senses to discover danger, is commensurate 
with the risk of danger Involved. 

In determining the right of a pedestrian to re¬ 
cover for injuries inflicted by a motor vehicle, he is 
generally held to that degree of care which an or¬ 
dinarily prudent person would exercise under the 
same or similar circumstances to prevent injury. 20 
No pedestrian has the right to pass over a public 
thoroughfare unmindful of his surroundings and 
without regard to approaching motor vehicles, 21 
whose presence on the highway he must antici¬ 
pate, 22 and he is required to use ordinary care not 
unnecessarily to place himself in a position of dan¬ 
ger. 23 So it may be contributory negligence as a 
matter of law for a pedestrian to move from a place 
of safety into the path of an automobile. 24 How¬ 


ever, a pedestrian is not bound as a matter of law 
to exercise such a degree of care as will be neces¬ 
sary to protect himself in all circumstances from 
the danger of a collision with an automobile, 25 and 
when he is in the exercise of due care he is not 
strictly required to use every conceivable precau¬ 
tion in an attempt to avoid injury. 26 

While the duty to use due care is a continuing 
one, 27 the amount of care required varies with the 
circumstances 28 and is commensurate with the risk 
of danger involved. 29 A pedestrian occupying a 
portion of a public or private way customarily used 
by vehicles must use greater care than when on the 
sidewalk, 30 and at points in a busy street not fre¬ 
quently traversed by pedestrians a higher degree of 
care is imposed on him to avoid any injury. 31 Also, 
a pedestrian may be required to exercise greater 
care when using the highway away from a cross¬ 
walk than when at a crosswalk. 82 

A pedestrian has the duty to use his natural sens¬ 
es to discover the approach of an automobile and 
to avoid being injured thereby, 33 and such duty may 


19. Me.—Hatch v. Globe Laundry 
Co., 171 A. 387, 132 Me. 379. 

42 C.J. p 1146 note 3. 

90. Cal.—De Victoria v. Erickson. 
188 P.2d 276, 83 Cal.App.2d 206— 
McNcar v. Pacific Greyhound Lines, 
146 P.2d 34, 63 Cal.App.2d 11— 
Warnke v. Griffith Co., 24 P.2d 
683, 133 Cal.App. 481. 

Me.—Bechard v. Lake, 11 A. 2d 267, 
136 Me. 385. 

Md.—Crunkilton v. Hook, 42 A 2d 517, 
186 Md. 1—Universal Credit Co. v. 
Merryman, 195 A. *689, 173 Md. 
2*56. 

Mich.—Buchel v. Williams, 262 N.W. 
759, 273 Mich. 132. 

N.J.—Kovacs v. Ford, 158 A. 473, 108 
N.J.Law 379. 

N.Y.—Tedla v. Ellman, 19 N.E.2d 987, 
280 N.Y. 124. 

Pa.—Miller v. Carey, 177 A. 511, 117 
Pa.Super. 218. 

91. Minn.—Quinn ▼. Heidman, 195 
N.W. 774, 157 Minn. 129. 

99. Md.—Fotterall v. Hilleary, 13 A, 
2d 358, 178 Md. 336—Mahan v. 
State, to Use of Carr, 191 A. 575, 
172 Md. 373. 

Or.—Weinstein v. Wheeler, 295 P. 
196, 135 Or. 518, rehearing denied 
296 P. 1079, 136 Or. 618. 

42 C.J. p 1145 note 98. 

93. Md.—Sillik v. Hoeck, 178 A. 852, 
168 Md. 639. 

Mich.—Batchelor v. Famous Cleaners 
& Dyers, 17 N.W.2d 787, 310 Mich. 
664—Lawrence v, Bart ling & Dull 
Co„ 238 N.W. 180* 255 Mich. 680. 
Or.—Weinstein v. Wheeler, 295 P. 
196, 135 Or. 518, rehearing denied 
296 P. 1079, 135 Or. 618. 

Pa.—Heath v. Klosterman, 22 A.2d 


209, 343 Pa. 501—Rowe v, Coopey, 
34 Luz Leg.Reg. 57, affirmed 14 A. 
2d 76, 339 Pa. 10*5. 

42 C.J. p 1145 note 99. 

Assertion of right of way 

A pedestrian is guilty of contribu¬ 
tory negligence If, abandoning all 
care, he attempts to assert his right 
of way in face of approaching traf¬ 
fic dangerously near to him.—Arling¬ 
ton & Fairfax Motor Transp. Co. v. 
Slmmonds, 30 S.E.2d 681, 182 Va. 
796. 

24. Conn.—Meacham v. Pagels, 159 
A. 658, 114 Conn. 733. 

Ill —Bryan v. City of Chicago, 20 N. 

E.2d 37. 371 Ill. 64. 

La.—Butler v. Oswald, App., 4 So 2d 
241. 

Me.—Milligan v. Wcare, 28 A.2d 463, 
139 Me. 199. 

Mass.—Woodward v. City, 76 NE.2d 
656, 322 Mass. 197. 

Neb.—Cuevas v. Yellow Cab & Bag¬ 
gage Co., 4 N.W.2d 790, 141 Neb. 
662. 

N.Y.—Maranta v. Wenzelberg, 272 N. 
Y.S. 710, 241 AppDiv. 420, affirmed 
196 N.E. 554, 267 N.Y. 510. 

Wash.—De Vore v. Longview Public 
Service Co., 298 P. 717, 162 WaBh. 
338. 

W.Va!—Slater v. Shirkey, 8 S.E.2d 
897, 122 W.Va. 271. 

Obsoure position 

A pedestrian who without exigency 
suddenly emerges from a position of 
B&fety but of obscurity and presents 
himself directly in the path of an ap¬ 
proaching automobile and so near to 
it that a collision cannot be avoided 
is not exercising due care.—Milligan 
v. Weare, 28 A.2d 463, 189 Me. 199. 
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25. Iowa.—Faatz v. -Sullivan. 200 N. 
W. 321, 199 Iowa 875. 

Md.—Crunkilton v Hook, 42 A.2d 617, 
>185 Md. 1 

Negligence not shown 

La—Stone v. Baton Rouge Yellow- 
Cab Co., 124 So. 778, 12 La.App. 
520. 

26. Ga.—O’Dowd v. Newnham, 80 fl. 
E. 36. 13 Ga App. 220. 

42 C.J. p 1145 note 2. 

27. Cal.—Maggart v. Bell, 2 P 2d 
616, 116 Cal.App.2d 306. 

28. Cal.—Burton v. Los Angeles Ry 
Corp., 180 P.2d 367, 79 Cal App 2d 
•605—Ducat v. Goldner, 17-r> P 2d 
914, 77 Cal.App 2d 332—O'Brien v. 
Schellberg, 140 P.2d 159, 69 Cal. 
App.2d 764. 

N.H.—Murphy v. Granz, 1*7 A.2d 449, 
91 N.H. 244. 

Tenn.—Zamora v. Shappley, 173 S W. 

2d 721, 27 Tenn.App. 768. 

Tex.—Koock v. Goodnight, Civ.App., 
71 S.W.2d 927, error refused. 

96. Cal.—Thompson v. Held, 183 P. 

2d 711, 81 Cal.App.2d 275. 

Conn.—Caschetto v. Silliman & God¬ 
frey Co., 9 A.2d 286, 126 Conn. 22. 
N.J.—Poole v. Twentieth Century Op¬ 
erating Co., 1 A.2d 389, 121 N.J. 
Law 244. 

30l Conn.—Petrlllo v. Kolbay, 165 M 
346, 116 Conn. 389. 

31. Fla.—Prior v. Pounds, 151 So. 
890, 113 Fla. 308. 

32. Ill.—Ledferd v. Reardon, 25 N. 
H.2d 116, 808 Ill.App. 300. 

33. Ky.—Jackson's Adm'r v. Rose, 
40 S.W.2d 843, "239. Ky. 754. 
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require him to keep a vigilant lookout 84 and to see 
what is obviously to be seen. 86 The extent of the 
lookout required depends on the circumstances 86 
and on what a person of ordinary prudence would 
do under such circumstances; 87 and, while the pe¬ 
destrian must look at least in those directions from 
which danger may reasonably be apprehended, 88 he 
need not use his senses to look for and to appre¬ 
hend danger from every possible direction and at 
all times. 89 

Compliance with governmental regulations . It is 
incumbent on a pedestrian to comply with all reg¬ 
ulations governing the conduct of persons on foot 
who use the highway, 49 but the statutory rules for 
the guidance of pedestrians have been held to pre¬ 


scribe only the minimum measure of care to be 
exercised, and additional precautions may be re¬ 
quired under the circumstances. 41 Some regula¬ 
tions making it an offense for a pedestrian to use 
a highway negligently or recklessly have been held 
to establish no standard with respect to negligence 
other than that of the common law. 48 

Reliance on care of motorist causing injury . In 
determining the extent of the care required of a 
pedestrian, it is generally held that he has the right, 
in the absence of knowledge or notice to the con¬ 
trary, to assume, and to act on such assumption, 
that motorists on the highway will exercise reason¬ 
able care and prudence in the use thereof 48 to avoid 
injuring him; 44 and he need not anticipate that a 


Duty to stop, look, and listen when 
crossing highway see infra $ 471. 

34. U.S.—Valanda v. Baum & Rpiss- 
man. C.C.A.Pa„ 113 F.2d 188. 

Cal.—Cannon v. Kemper, 73 P.2d 268, 
23 Cal.App.2d 239. 

Mich.—Batchelor v. Famous Clean¬ 
ers & Dyers, 17 N.W.2d 787, 310 
Mich. 654—Dokey v. Carpenter, 2 
N.W.2d 802, 300 Mich. 648. 

Pa.—Esponshade v. McCorkle, 28 Pa. 
Dist. & Co. 1, affirmed 189 A. 311, 
324 Pa. 528. 

W.Va.—Vance v. Logan Williamson 
Bus Co.. 46 S.E.2d 783. 

Wis.—Ebel v. Rehorst. 248 N.W. 799, 
212 Wis. 122. 

35. Me.—Milligan v Weare, 28 A.2d 
463. 139 Me. 199. 

Wis—Ebel v. Rehorst, 248 N.W. 799, 
212 Wis. 122. 

30. Ill.—Brackett v. Builders* Lum¬ 
ber Co., 253 lll.App. 107. 

37. Cal.—Le Blanc v. Browne, 177 
P.2d 347, 78 Cal.App.2d 63. 

Tex.—Gillette Motor Transport v. 
Lucas, Civ.App., 138 S.W.2d 887, 
error dismissed, judgment correct. 

Knowledge of approach of vehiole 

In order to establish contributory 
negligence, it must be shown that 
pedestrian knew of the approach 
of the vehicle or by the use of rea¬ 
sonable care would have known of 
it in time to avoid the accident.— 
Crunkilton v. Hook, 42 A.2d 617, 185 
Md. 1. • 

38. Cal.—Le Blanc v. Browne, 177 
P.2d 347, 78 Cal.App.2d 63. 

Mo.—Dempsey v. Horton, 84 S.W.2d 
621, 337 Mo. 379. 

N.M.—Russell v. Davis, 37 P.2d 636. 
38 N.M. 633. 

39. Cal.—Le Blanc v. Browne, 177 P. 
2d 347, 78 Cal.App.2d 63—Maggart 
v. Bell, 2 P.2d 516, 116 Cal.App. 
306. 

Ua.—De Golian v. Faulkner, 41 S.E. 
2d 661, 74 Ga.App. 866 —Jackson v. 


Crimer, 24 S.E.2d 603, 69 Ga.App 
18. 

40. Cal.—Leek v. Western Union 
Telegraph Co. 66 P.2d 1232, 20 
Cal.App 2d 374—Scalf v. Etcher, 63 
P.2d 368, 11 Cal.App.2d 44. 

Construction 

In applying, regulations prohibit¬ 
ing pedestrians from stepping into 
portion of street open to moving 
traffic, its language must be given a 
construction conformable to reason 
and common sense.—Discargar v. 
City of Seattle, 171 P.2d 205, 25 
Wash. 2d 306. 

41. Cal.—Reed v. Stroh, 128 P.2d 
829, 54 Cal.App.2d 183. 

42. Conn.—Goodsell v. Brighenti, 24 
A.2d 834. 128 Conn. 581—Atkins 
v. Varrone, 14 A.2d 731, 127 Conn. 
156. 

43. Cal.—Foerster v. Direito. 170 P. 
2d 986, 76 Cal App 2d 323. 

Ky.—Pryor’s Adm’r v. Otter, 105 S. 

W.2d 564, 268 Ky. 602. 

Md.— Edwards v. State, for Use of 
Guy, 170 A. 761, 166 Md. 217. 
Mass.—Levin v. Twin Tanners, 60 
N.E.2d 6, 318 Mass. 13—Nicholson 
v. Babb. 23 N.E.2d 103, 304 Mass. 
216—Pease v. Lonssen, 190 N.E. 
18, 286 Mass. 207—Hennessey v. 
Moynlhan, 172 N E. 93, 272 Mass. 
165. 

Mich.—Paquette v. Consumers Pow¬ 
er Co., 25 N.W.2d 699, 316 Mich. 
501—Marth v. Lambert, 287 N.W. 
916, 290 Mich. 557. 

Minn.—Torek v. Potter, 207 N.W. 188, 
166 Minn. 131. 

Pa.—Dempsey v. Cuneo Eastern 
Press Ink Co. of Pennsylvania, 179 
A. 220, 318 Pa. 557. 

Wash.—Cox v. Kirch, 123 P.2d 328, 
12 Wash.2d 678. 

Wis.—West v. Day, 212 N.W. 648, 
193 Wis. 187. 

42 C.J. p 1136 note 64 [a] (2), (3). 

Speed 

Cal,—Naudack v. Canini, 85 P.2d 510, 
29 Cal.App.2d 687—Ching Wing v. 
Kishi, 268 P. 483, 92 Cal.App. 495. 
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Iowa.—Huffman v. King. 268 N.W. 

144, 222 Iowa 150. 

42 C.J. p 1136 note 64 [a] (1). 
Lookout 

La.—Locke v. Shreveport Laundries, 
137 So. 645, 18 La.App. 169. 

Conformance to regulations and rules 
of road 

(1) In general. 

Cal.—Pinello v. Taylor, 17 T.2d 1039, 
128 Cal.App. 508—MacCorkell v. 
Williams, 295 P. 879, 111 Cal.App. 
572. 

La.—Langley v. Vlguerie, App., 189 
So. 606. 

Mass.—Barrett v. Checker Taxi Co., 
160 NE. 792, 263 Mass. 252. 

N.J.—Poole v. Twentieth Century 
Operating Co., 1 A.2d 389, 121 N.J. 
Law 244. 

Ohio.—Jones v. Butler, 52 N.E.2d 347, 
72 Ohio App. 335. 

S C —Lowie v. Dixie Stores, 174 8. 

E. 394, 172 SC 468. 

42 C.J. p 1136 note 65 [a], 

(2) Pedestrian may assume that 
motorist will not approach on wrong 
side of street. 

Tenn.—Walkup v. Covington, 73 S.W. 
2d 718, 18 Tenn.App. 117—Elmore 
v. Thompson, 14 Tenn.App. 78. 

Tex—Reilly v. Buster, Civ.App., 52 
S.W.2d 521, reversed on other 
grounds 82 S.W.2d 931, 125 Tex. 
323. 

Va.—Adkins v. Young Men's Chris¬ 
tian Ass'n of Lynchburg, 141 S.E. 
117, 149 Va. 193. 

44. U.S.—Boston Elevated Ry. v. 

Greaney, C.C.A.Mass., 68 F.2d 657. 
La.—Guillot v. Baton Rouge Yellow 
Cab Co., 138 So. 219, 18 La.App. 
202 . 

Mass.—Shea v. Butler, 53 N.E.2d 678, 
315 Mass. 523—Nolan v. Shea, 45 
N.E.2d 956, 312 Mass. 631—Martin 
v. Florin, 172 N.E. 895, 273 Mass. 
13. 

Mich.—Malone v. Vining. 21 N.W.2d 
144, 313 Mich. 315—Moldenhauer v. 
Smith, 18 N.W.2d 818. 311 Mich. 
I 265—Batchelor v. Famous Cleaners 
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motor vehicle will be driven negligently 45 in viola¬ 
tion of regulations and rules of the road. 46 It has 
been held, however, that such right of assumption 
applies only in favor of a pedestrian whose con¬ 
duct measures up to the standard of due care 47 and 
that a pedestrian may not rest content on such as¬ 
sumption and take no care for his own safety. 48 
A pedestrian who has actual or constructive notice 
of the motorist’s negligence and of the danger cre¬ 
ated thereby must use due care under the circum¬ 
stances to avoid being injured, 49 and if he fails to 
exercise such care he will be guilty of contributory 
negligence barring recovery. 60 

Acts in emergencies . Where a pedestrian is con¬ 
fronted by a sudden emergency and imminent peril 
due to the negligent acts of a motorist, his actions 
are not to be judged by what he should have done 
if he had an opportunity to deliberate, 61 and he is 
not necessarily guilty of contributory negligence in 
failing to exercise the best judgment in the emer¬ 
gency; 62 in such case, his conduct is to be judged 
by the standard of what a prudent person would be 
likely to do under the same circumstances. 63 I low- 
over, the pedestrian is not entitled to the benefits of 
this rule where his own negligence placed him in 
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the perilous position 64 or where the circumstances 
did not constitute an emergency. 66 

c. Persons on Private Property or Private 
Ways 

Ordinarily a person standing on private property 
adjacent to a street or highway need not anticipate that 
a motor vehicle will enter the premises and inflict In- 
Jury, and a lower degree of care is required of a person 
on foot In a private way, sometimes used by motor ve¬ 
hicles, than is required of pedestrians In a public street. 

Ordinarily a person standing on private property 
adjacent to a street or highway need not observe 
traffic on the highway or anticipate that a motor 
vehicle will enter the premises and inflict injury; 66 
but, if the use of a person’s land extends an invi¬ 
tation to motorists to come onto the property for 
parking or for any other purpose, such person must 
anticipate that vehicles may enter on the premises 
and cause injury. 67 

Private ways. A lower degree of care and dili¬ 
gence is required of a person on foot standing in 
or walking along a private way or areaway, some¬ 
times used by motor vehicles, than is required of 
pedestrians in a public street 68 since there is not 
only less travel, but less rapid travel, on a private 
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& Dyers, 17 N.W.2d 787, 310 Mich 
454. 

Pa.— Koppenhaver v. Swab, 174 A. 
393, 316 Pa. 207. 

46 . Minn.—Torek v. Potter, 207 N. 
W. 188, 166 Minn. 131. 

Mo.— Collins v. Leahy, App., 102 S.W. 
2d 801 — Russell v. Bauer-Berger 
Grocery Co., App., 288 S.W. 986. 
Pa. —Koppenhaver v. Swab, 174 A. 
393, 316 Pa. 207. 

R.I.—Cunningham v. Walsh, 163 A. 
223, 63 R.I. 23. 

It la not contributory negligence 
as matter of law to fail to anticipate 
motorist’s negligence.—Sturtevant v. 
Ouellette. 140 A. 368, 126 Me. 658- 
Day v. Cunningham. 133 A. 856, 125 
Me. 328, 47 A.L.R. 1229. 

40 . Mich.—Burnash v. Compton. 298 
N.W. 408, 298 Mich. 70—Lawrence 
V. Bartling & Dull Co., 238 N.W. 
180, 265 Mich. 680. 

Mo.—Frees v. Hosack, App., 119 S.W. 
2d 460—Collins v. Leahy, App., 102 
S.W.2d 801. 

47. Vt.—Fagan v. Douglas, 175 A. 
222, 107 Vt. 10, followed in 176 A. 
226. 107 Vt. 18. 

48L Mich.—Paquette v. Consumers 
Power Co., 26 N.W.2d 699, 816 
Mich. 601—Batchelor v. Famous 
Cleaners & Dyers, 17 N.W.2d 787, 
210 Mich. 654—Marth v. Lambert, 
287 N.W. 916, 290 Mich. 557. 

40 . Ky.—Pryor's Adm’r v. Otter, 106 
S.W.2d 564, 268 Ky. 602. 

Mich.—Malone v. Vlning, 21 N.W.2d 


144, 313 Mich. 315—Moldenhauer v. 
Smith, 18 N.W 2d 818, 311 Mich 
265. 

Mo —Russell v. Bauer-Borger Gro¬ 
cery Co., App.. 288 S.W. 085. 

50. Mo.—Frees v. Hosack, App.. 119 
SW.2d 460. 

51. Cal—Cannon v. Kemper, 73 P.2d 
268, 23 Cal App 2d 239. 

Iowa.—Handlon v. Ilenshaw, 221 N. 

W. 489. 206 Iowa 771. 

La.—Pettaway v. K. C. S. Drug Co., 
App., 166 So. 902—Simpson v. 
Hyde, App, 147 So. 769—Lombar- 
dino v. 707 Tire Co., 133 So. 495, 16 
La.App. 460. 

Mich.—Burton v. Yellow A Checker 
Cab & Transfer Co., 278 N.W. 106, 
283 Mich. 384. 

Pa.—Dougherty v. Davis, 51 Pa. 
Super. 229, affirming 15 Luz.L.Reg. 
Rep. 86. 

58. La.—Baquie v. Meraux, 123 So. 

338, 11 La.App. 368. 

Va.—W. B. Bassett & Co. v. Wood, 
132 S.E. 700, 146 Va. 654. 

42 C.J. p 1138 note 74 [b] (IMS). 
Safe course 

Pedestrian suddenly confronted 
with rapidly approaching automo¬ 
bile Is not chargeable with contribu¬ 
tory negligence for falling to select 
course which would extricate him 
safely.—Weinstein v. Wheeler, 295 P. 
196, 135 Or. 518, rehearing denied 296 
P. 1079, 135 Or. 618. 

53. 111.—Goldberg v. Capitol Freight 
Lines, 41 N.E.24 802, 314 Ill.App. 
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347, affirmed 47 N.E.2d 67, 382 Ill. 
283. 

54. Iowa.—Zuck v. Larson, 270 N.W. 
384, 222 Iowa 842. 

Ky.—Womack v. Ison, 95 S.W.2d 277, 
264 Ky 640. 

Me.—Smith v. Joe’s Sanitary Market, 
169 A. 900, 132 Me. 234. 

Mich.—Anderson v. Bliss, 274 N.W. 

809, 2S1 Mich. 323. 

Wash.—Turnquist v. Rosaia Bros., 83 
P.2d 353, 196 Wash. 434. 

55. Me.—MacDonald v. Pratt, 152 A. 
532, 129 Me. 434. 

56. Pa.—Gerhart v. East Coast 
Coach 166 A. 664. 310 Pa. 535. 

Va.—West v. L. Bromm Baking Co., 
186 S.E. 291, 166 Va. 530. 
Safeguards against fire 
Where fire damaging plaintiff's 
fence, crops, and meadow had been 
set when truck tire flew off wheel 
after becoming Ignited from being 
driven flat over concrete pavement, 
plaintiff's failure to set up fire 
guards, plow furrows, or retnove dry 
grass from highway was not con¬ 
tributory negligence.—Butts v. An- 
this, 73 P.2d 843. 181 Okl. 276. 

57. Pa.—Gerhart v. East Coast 
Coach Co., 166 A. 664, 810 Pa. 585. 

58. Mich.—Thurkow v. City of De¬ 
troit, 291 N.W. 29, 292 Mich. 617. 
Pedestrian on sidewalk crossing pri¬ 
vate driveway see infra I 474. 
Person working near filling station 

pumps is obliged to use lower degree 
of care to avoid being injured by 
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way. 69 Nevertheless, the exercise of due care un¬ 
der the circumstances is required* 60 and a person on 
foot in such a way who fails to keep a lookout for 
the approach of a vehicle which he knows is being 
operated in dangerous proximity to him may be 
chargeable with contributory negligence as a mat¬ 
ter of law if injured thereby. 61 

§ 469. -Walking along Street or High¬ 

way 

a. In general 

b. Care required generally 

c. Reliance on care of motorists 

d. Keeping lookout 

e. Walking on left 

f. Stepping aside to allow motor vehicle 

to pass 

g. Right to recover for injury 

a. In General 

In the absence of statutory restriction, a pedestrian 
traveling along a street or highway ordinarily may walk 
on the roadway, or on any part thereof, even If a side- 
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w^lk or footpath la available, and ha la not negllgant as 
a matter of law In so doing. 

Under some statutory provisions, where a por¬ 
tion of a highway has been prepared for use by 
pedestrians, one walking along a highway may be 
restricted to the use of that portion of the road. 62 
In the absence of statutory restriction, however, a 
pedestrian traveling on a street or highway is not 
confined to the use of the sidewalk or footpath, 63 
and ordinarily he has a right to walk in the road¬ 
way 64 or on any part thereof, 66 at any time of day 
or night, 66 and is not negligent as a matter of law, 67 
or negligent per se, 68 in so doing. Where not in 
contravention of a statutory restriction, the right 
of a pedestrian to travel along a highway has been 
held equal to that of a motorist, 69 as where there 
are no sidewalks or footpaths available for his use 70 
or where the sidewalks or footpaths are covered 
with ice or snow. 71 

A pedestrian may have the right to walk along 
any part of the highway, in the absence of statu¬ 
tory restriction, even if a sidewalk is available 72 or 
if he could walk outside the traveled roadway. 73 
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motorist driving away from pumps 
than degree of care required on pub¬ 
lic highway.—Reedy v. Goodin, 2S1 
N.W. 377, 285 Mich. 614. 

59. Mich.—Reedy v. Goodin, supra. 

60. Pa.—Murphy v. Watson, 107 A. 
151, 329 Pa. 64. 

61. Pa —Murphy v. Watson, supra 
68. Cal.—Sealf v. Etcher, 53 P.2d 

368. 11 Cal App 2d 44. 

Who Is pedestrian, within statute 
Where motorist left his automo¬ 
bile near curb and walked along 
highway for purpose of determining 
nature of impediment in thorough¬ 
fare which occasioned placing of 
flares and for purpose of learning 
whether it would be safe to move on¬ 
to and through the danger signals, 
he was a pedestrian within statute 
defining where a pedestrian shall not 
walk —Sprung v. E. I. Dupont De Ne¬ 
mours & Co., App., 34 N.E.2d 41, ap¬ 
peal dismissed 23 N.E.2d 947, 136 
Ohio St. 94. 

63. Neb.—Corpus Juris quoted in 

Nichols v. Havlat, 1 N.W 2d 829, 
836, 140 Neb. 723, set aside on oth¬ 
er grounds 7 N,W.2d 84, 142 Neb. 
534—Corpus Juris quoted fta Cotton 
v. Stolley, 248 N.W. 384, 386, 124 
Neb. 85G. 

Tex.—Moss v. Koetter, Civ.App., 249 
S.W. 259. 

6* Me.—Barlow v. Lowery, 59 A. 
2d 702. 

Neb.— Corpus Juris quoted lu Nich¬ 
ols v. Havlat. 1 N.W.2d 829. 835, 
140 Neb. 723, set aside on other 
grounds, 7 N.W.2d 84, 142 Neb. 534 
—Corpus Juris quoted la Cotten v. 
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Stolley. 248 N.W. 384, 386, 124 
Neb. 855. 

42 C J. p 1146 note 6. 

The statute relating to right of 

way as between motor vehicle and 
pedestrian crossing highway does not 
affect traveler’s right to use public 
way and all parts thereof including 
right of longitudinal travel thereon 
—Brenning v. Remington, 287 N.W. 
776. 136 Neb. 883. 

65. Mich.—Pearce v. Itodell, 276 N. 
W. 883, 283 Mich. 19—Korstange v. 
Kroeze, 246 N.W. 127, 261 Mich. 
298. 

Neb.—Nichols v. Havlat, 1 N.W.2d 
829, 140 Neb. 723, set aside on oth¬ 
er grounds 7 N.W.2d 84, 142 Neb. 
534. 

N.H.—Dane ▼. MacGregor, 52 A.2d 
290. 94 N.H. 294. 

42 C.J. p 1037 note 59. 

Walking on edge of roadway 
A pedestrian who was walking on 
edge of roadway very near ditch and 
off gravel surface has been held not 
a trespasser.—Harbin v. Moore, 175 
So. 264. 234 Ala. 266. 

66. Neb.—Nichols v. Havlat, 1 N.W. 
2d 829, 140 Neb. 723, set aside on 
other grounds 7 N.W.2d 84, 142 
Neb. 634. 

67. Conn.—Peterson v. Meehan, 163 
A. 757, 116 Conn. 150. 

Me.—Barlow v. Lowery, 59 A.2d 702. 
Mich.—Lapachin v. Standard Oil Co., 
256 N.W. 490, 268 Mich. 477. 
Neb.— Corpus Juris quoted lu Nich¬ 
ols ▼. Havlat, 1 N.W.2d 829, 835, 
140 Neb. 723, set aside on other 
grounds 7 N.W.2d 84, 142 Neb. 534. 
—Corpus Juris quoted lu Cotten 
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v. Stolley, 248 N.W. 384, 386, 124 
Neb 855. 

RI.—Banewicz v. Sullivan, 20 A.2d 
273, 66 R.I. 494. 

42 C J. p 1146 note 7. 

68. La.—Neyrey v. Maillet, App., 21 
So.2d 168. 

09. Me.—Cole ▼. Wilson, 143 A. 178, 
127 Me. 316. 

Pa.—Nalcvunko v. Mane, 195 A. 49, 
328 Pa. 586. 

70. La.—Ward v. Donahue, 8 La. 
App 335. 

Pa.—Gilbert v. Stipa, 41 A.2d 284, 
157 Pa Super. 1—Dennis v. Munyan, 
11 A.2d 666. 139 Pa Super. 310— 
Neidlinger v. Haines, Com.Pl., 5 
Sch Reg. 61. 

Pedestrian wheeling carriage 

Where there were no footpaths 
along highway and center grass plot 
was soft, it was not unlawful for pe¬ 
destrian, wheeling a baby carriage 
to use roadway.—Tedla v. Ellman, 19 
N.E.2d 987, 280 N.Y. 124. 

71. Mass.—Byrne v. Dunn, 5 N.E. 
2d 10. 296 Mass. 184. 

Mich.—Kemp v. Aldrich, 282 N.W. 
833, 286 Mich. 591. reversed on oth¬ 
er grounds 286 N.W. 81, 286 Mich. 
715. 

72. Mass.—Byrne v. Dunn, 6 N.E. 2d 
10, 296 Mass. 184. 

Pa.—Bright v. Stettenbauer, 32 Berks 
Co.L.J. 154, reversed on other 
grounds 15 A.2d 676, 339 Pa. 545. 
42 C.J. p 1146 note 8. 

73. Cal.—Devecchio ▼. Ricketts, 226 
P. 11, 66 Cal.App. 834. 

Pa.—Petrie v. E. A. Myers Co., 112 A. 
240, 269 Pa. 134. 
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While ordinarily a pedestrian need not walk on the 
berm or shoulder of the road, rather than on the 
paved portion, 74 he has, as a rule, a legal right to 
walk thereon, 75 and he may not be considered 
negligent in so doing. 76 However, walking in the 
middle of the road, under some circumstances, may 
constitute negligence. 77 A pedestrian traveling 
along the portion of a road prescribed for his use 
has no right of way thereon over a motorist except 
as provided by statute. 78 

b. Oare Required Generally 

A pedestrian walking along a highway should use 
due or reasonable care commensurate with the circum¬ 
stances for his own safety and protection, but he need 
not exercise extraordinary care. 

A pedestrian walking along a roadway is, like 
every other user of the public highway, required to 


use due or reasonable care commensurate with the 
circumstances for his own safety and protection, 76 
and, while extraordinary care is not demanded of 
him, 80 he must, because of the greater danger of 
his position in the portion of the highway usually 
devoted to the use of vehicles, ordinarily exercise 
a greater amount of care in observing and avoid¬ 
ing danger than if he were at a place used exclu¬ 
sively by pedestrians. 81 

A pedestrian walking on the right side of a high¬ 
way should use due care under the circumstances 
for his safety and protection, 82 and he may be re¬ 
quired to use more care than if he walked on ei¬ 
ther shoulder thereof. 83 A person failing to walk 
on the left edge of a road may be required to use 
more care for his protection than is required of 
one walking on the left edge thereof. 84 


74. Ind.—American Carloading Cor¬ 
poration v. Gary Trust & Savings 
Bank, 25 N.E.2d 777, 216 Ind. 649. 

Pa.—Henry v. Nace, Com.PL, 66 
York Lieg.Rec. 157. 

Where rain affected surface of 
berm, making it a less convenient 
footway, there was no duty on pe¬ 
destrian to make use of earth berm 
or shoulder of road as sidewalk.— 
Dennis v. Munyan, 11 A.2d 566, 139 
Pa.Super. 810. 

75. Ala.—W A W Pickle & Canning 
Co. v. Baskin, 181 So. 765, 236 Ala. 
168. 

La.—Cooper v. Kennard, App., 192 
So. 534. 

Wash.—De Vore v. Longview Public 
Service Co., 298 P. 717, 162 Wash. 
338. 

78* La.—Cooper v. Kennard, App., 
192 So. 634. 

Mich.—Pearce v. Rodell, 276 N.W. 
883, 283 Mich. 19—Volay v. Wil¬ 
liams, 241 N.W. 846, 258 Mich. 184. 
Wash.—Harry v. Pratt, 285 P. 440, 
155 Wash. 652. 

77. N.J.—Laffler v. Lafer, 142 A. 546, 
6 N.J.Mlsc. 709. 

7a Va.—South Hill Motor Co. v. 

Gordon, 200 S.E. 637. 172 Va. 193. 
ftMuos for rule 

The mere right to travel on a spe¬ 
cified portion of a highway should 
not be confused with a right of way 
thereon superior to the rights of oth¬ 
ers also entitled to use the highway. 
—South Hill Motor Co. v. Gordon, 
supra. 

7a Conn.—-Krupien y. Doolittle, 169 
A. 268, 117 Conn. 534. 

Ill.—Alden v. Coultrip, 275 Ill.App. 
306. 

Ind.—American Carloading Corpora¬ 
tion v. Gary Trust & Savings Bank, 
25 N.E.2d 777, 216 Ind. 649. 

Iowa.—Armbruster v. Gray, 282 N.W. 

842, 225 Iowa 1226. 

Kjr.—Igo v. Smith, 138 S.W.2d 497, 


282 Ky. 336—Kelly v. Marcum, 114 
S.W.2d 1103, 272 Ky. 609— South¬ 
eastern Telephone Co. v. Payne, 69 
S.W.2d 358, 253 Ky. 245. 

Me.—BaTlow v. Lowery, »59 A.2d 702. 
Mich.—Tio v. Molter, 247 N.W 772, 
262 Mich. 655—Korstange v. 
Kroeze, 246 N.W. 127, 261 Mich 
298. 

Neb—Nichols v. Havlat, 1 NW.2d 
829, 140 Neb. 723, set aside on 
other grounds 7 N.W.2d 84, 142 
Neb. 534. 

Pa.—Koppenhaver v. Swab, 174 A. 
393, 316 Pa. 207—O'Leary v. Willis, 
200 A. 125, 131 Pa Super 578 
R.I.—llanewicz v. Sullivan, 20 A.2d 
273, 66 RI. 494 
42 C.J. p 1146 note 11. 

Great or high degree of oare re¬ 
quired 

(1) The obligation of pedestrian, 
independent of statute defining where 
pedestrian shall not walk, when he 
was in highway and before he was 
struck by defendant's truck was cov¬ 
ered by his duty to exercise ordinary 
care under the circumstances which 
was a high degree of care.-^Sprung 
v. E. I. Dupont De Nemours & Co., 
App., 34 N.E.2d 41, appeal dismissed 
23 N.E,2d 947, 13-6 Ohio St. 94. 

(2) Pedestrian at night, on nar¬ 
row road, in outskirts of city, where 
numerous automobiles travel, is in 
danger calling for great care —Wor- 
lngen v. Zetmann, 2 La.App. 106. 

(3) Where pedestrians left side¬ 
walk, and walked on highway, they 
were bound to exercise great care.— 
McNeal v. Hettich, 172 A. 157, 113 
Pa.Super. 181. 

Stepping into plaoe of danger 

A pedestrian, who is walking in a 
place of safety on a highway, should 
not step directly Into a place of dan¬ 
ger In front of an oncoming automo¬ 
bile.—Bratvold V. Lalura, 282 N.W. 
514, 68 N.D. 634. 


Acte in emergency 

Where an emergency situation is 
created through no fault on the part 
of a pedestrian, the fact that he 
may have escaped injury had he run 
in a different direction from the one 
chosen by him is of no moment.— 
Zuvich v. Ballay, La.App., 149 So. 
281 . 

80. Utah.—Nikolcropoulos v. Ram¬ 
sey, 214 P. 304, 61 Utah 465. 

42 C J. p 1146 note 12. 

81. Conn.—Matulis v. Gans, 141 A. 
S70, 107 Conn 5-62. 

42 C J. p 1146 note 13. 

82. Iowa—Taylor v. Wistey, 254 N. 
W. 50, 218 Iowa 78<5. 

Walking on dark road or at night 

(1) Traveler must use ordinary 
care for his safety from vehicles 
when walking on right side of high¬ 
way at night.—Taylor v. Wistey, su¬ 
pra* 

(2) A pedestrian walking on right 
side of pavement on rainy night 
when traffic was heavy was bound to 
exercise high degree of care to avoid 
being struck by following automo¬ 
bile.—Murphy v. Granz, 17 A.2d 449, 
91 N.H. 244. 

(3) Person dressed in dark cloth¬ 
ing, walking along dark road with 
back to approaching traffic must ex¬ 
ercise care proportionate to inherent 
danger—Schmeiske v. Laubin, 145 
A. 890, 109 Conn. 206. 

83. N.H.—Murphy v. Granz, 17 A.2d 
449, 91 N.H. 244. 

84. Iowa.—Lindloff v. Duecker, 251 
N.W. 698, 217 Iowa 326. 

Walking in center of road 
A pedestrian, walking in the cen¬ 
ter of a road Instead of on the left 
edge thereof, should use more care 
for his protection than in walking on 
the left edge.—Lindloff v. Duecker, 
supra. 
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c. Reliance on Oare of Motorists 

A pedestrian walking along a highway usually may 
assume that motorists driving thereon will use due or 
reasonable care to avoid Injuring him, but his right to 
rely on such care Is not unlimited. 

As a rule, a pedestrian lawfully walking along a 
highway has the right to assume that motorists 
driving thereon will exercise due or reasonable care 
to avoid injuring him, 85 since his rights and duties 
while walking along a highway are reciprocal with 
those of a motorist. 86 Thus, he may generally as¬ 
sume that motorists traveling on the highway will 
obey the law 87 and that they will keep a proper 
lookout to avoid injuring him. 88 He may also usu¬ 
ally assume that the operator of a motor vehicle 
will not carelessly run him down, but will avoid 
contact with him, 89 and that he will give a signal 


or warning of his approach in order to avoid an ac¬ 
cident. 90 However, a pedestrian’s right, on walk¬ 
ing along a highway, to rely on the care of a mo¬ 
torist is not unlimited, 91 and he may not himself 
omit to take the requisite amount of care for his 
safety and depend on the care of a motorist to save 
him from disaster. 92 

d. Keeping Lookout 

With respect to contributory negligence, a person 
walking along a street or highway should use due or 
reasonable care under the circumstances to discover ap¬ 
proaching motor vehicles, but he need not be continu¬ 
ously looking and listening for such purpose. 

A person walking along a street or highway has 
a duty to use due or reasonable care under the cir¬ 
cumstances to discover approaching motor vehi¬ 
cles, 93 and a failure so to do may constitute contrib- 


85. Ala.—W & W Pickle & Canning 
Co. v. Baskin, 181 So. 765, 236 Ala 
168 

Ill—Alden v. Coultrip, 275 Ill.App. 
306. 

Mass.—Sadak v. Tucker, 37 N E 2d 
405, 310 Mass. 153. 

Mich —Pearce v. Rodell, 276 N.W. 
883, 283 Mich 19. 

Neb.—Cotten v Stolley, 248 N.W. 384, 
124 Neb. 855. 

N.H.—Dane v MacGregor, *52 A.2d 
290, 94 NH. 294—Murphy v. Granz, 
17 A 2d 449, 91 NH 244. 

Pa.—O’Leary v. Willis, 200 A. 125, 131 
Pa Super. 578. 

Position of pedestrian 

The “presumption of safety” has 
been held to apply to one walking 
on either shoulder or even on right 
side of pavement when visibility is 
good and motorists may be fairly 
thought to he able to see pedestrian 
who keeps a straight course.—Mur¬ 
phy v. Granz. 17 A.2d 449, 91 N.H. 
244. 

Whether or not lie eeea an automo¬ 
bile, a pedestrian walking along a 
road may rely to a reasonable extent 
on expectation that automobile ap¬ 
proaching him will slow down, and 
that it was not be operated at a 
speed greater than is reasonable and 
proper, having regard to the traffic, 
the use of the way, and the safety 
of the public.—Sadak v. Tucker, 37 
N.E.2d 495, 310 Mass. 153. 

86. Ind.—American Carloading Cor¬ 
poration v. Gary Trust & Savings 
Bank. 2<5 N.E.2d 777, 216 Ind. 649. 

N.D.—Bratvold v. Lalum, 282 N.W. 
514, 68 N.D. 534. 

87. Cal.—Buchlgnoni v. De Haven, 
72 P.2d 159, 23 Cal.App.2d 76. 

Iowa.—Lindloff v. Duecker, 251 N.W. 
*698, 217 Iowa 326. 

Ky.—Fork Ridge Bus Line v. Mat¬ 
thews, 58 S.W.2d 615, 248 Ky. 419. 
La.—Savoie v. Walker, App., 183 So. 
510. 


NII—Murphy v. Granz, 17 A 2d 449, 
91 N.H. 244 

Wash—Batach v. Island Empire Tel¬ 
ephone & Telegraph Co., 275 P. 713, 
151 Wash. 279. 

88. Ala.—W & W Pickle & Canning 
Co. v. Baskin, 181 So. 765, 236 Ala. 
168. 

Cal —Buchignoni v. De Haven, 72 P. 

2d 159, 23 Cal App.2d 76. 

111.—Alden v. Coultrip, 275 Ill App. 
306. 

Iowa.—Lindloff v. Duecker, 251 N.W. 
698, 217 Iowa 326. 

Neb.—Johnson v. Anoka-Butte Lum¬ 
ber Co., 5 N.W.2d 114, 141 Neb. 
851. 

89. Ky.—Tri-State Refining Co. v. 
SkaRgs, 4 S W.2d '739. 223 Ky. 731. 

Mass.—Sadak v. Tucker, 37 N E 2d 
49*5. 310 Mass. 153—Byrne v. Dunn, 
5 N.E 2d 10, 296 Mass. 184. 

Mich.—Bumash v. Compton, 298 N. 
W. 408, 298 Mich. 70—Marth v. 
Lambert. 287 N.W. 916, 290 Mich. 
557—Lapachin v. Standard Oil Co, 
256 N.W. 490, 268 Mich. 477—Bud- 
nick v. Peterson, 184 N.W, 493, 216 
Mich. 678. 

Ta.—Stein v. Taylor, Com.Pl., 66 
MontgCo. 199. 

90. Ky.—Fork Ridge Bus Line v. 
Matthews, 58 S.W.2d -615, 248 Ky. 
419. 

La.—Savoie v. Walker, App., 183 So. 
530. 

Mich.—Burnash v. Compton, 298 NW. 
408, 298 Mich. 70—Marth v. Lam¬ 
bert, 28 7 N.W. 916, 290 Mich. 557— 
Kemp v. Aldrich, 282 N.W. 833, 
286 Mich. 591, reversed on other 
grounds 286 N.W. 81, 286 MJch. 
715—Lapachin v. Standard Oil Co., 
2*56 N.W. 490, 2-88 Mich. 477. 

N.H.—Murphy v. Granz, 17 A.2d 449, 
91 N.H. 244. 

Pa.—O'Leary ▼. Willis, 200 A. 125, 
131 Pa.Super. 678. 

91. Mass.—Sadak v. Tucker, 87 N.E. 
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2d 495, 310 Mass. 153—Byrne v* 
Dunn, 5 N.E.2d 10, 296 Mass. 184. 

92. N H.—Murphy v. Granz, 17 A.2d 
449, 91 N.H. 244. 

93. Conn.—Krupien v. Doolittle, 169 
A. 268, 117 Conn. 534. 

Iowa.—Lindloff v. Duecker, 251 N.W. 
698, 217 Iowa 326. 

Ky.—Straughan’s Adm’r v. Fend ley, 
191 S W.2d 391. 301 Ky. 209— 

.Southeastern Telephone Co. v. 
Payne. 69 S.W.2d 358, 253 Ky. 245— 
Page’s Adm’r v. Scott, 54 S.W.2d 
23, 215 Ky. 64 8. 

La.—Savoie v. Walker, App., 183 So 
530. 

Neb — Corpus Juris quoted In Nichols 
v. Hu via t, 1 N W 2d 829. 835, 14ft 
Neb. 723, set a*ide on other 
grounds 7 N.W 2d 84, 142 Neb. 534 
—Corpus Juris quoted In Gotten v. 
Stolley, 248 N.W. 384, 386, 124 
Neb. 85*5. 

Pa.—Koppenhaver v. Swab, 174 A. 
393, 316 Pa. 207—Vuchovich V. 

King, Com.Pl., 9 Fay.L.J. 170. 
Wash.—De Vore v. Longview Public 
Service Co., 298 P. 717, 162 Wash. 
338. 

42 C.J. p 1146 note 15. 

Duty to look for Impending danger 
generally see supra 8 458. 
Extreme caution required 

Pedestrian traveling along a high¬ 
way at night must exercise extreme 
caution to discover approaching ve¬ 
hicles.—Laguens v. Mas era, 8 La.App. 
762. 

“Proper lookout” 

Law imposes on every person pro¬ 
ceeding along a public highway or 
street duty of maintaining a “proper 
lookout” for his own safety, the 
term importing such lookout as a 
person of ordinary prudence would 
keep under the same or similar cir¬ 
cumstances.—Blunt v. H. G. Berning, 
Inc., Tex.CIv.App,, 211 B.W.2d 778. 
error refused. 
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Utory negligence. 94 Similarly, where a pedestrian 
looks, but fails to see what he should see, he may 
be held to be negligent. 95 Wh^e due care on the 
part of a pedestrian walking along a highway may 
demand that he frequently look and listen for ap¬ 
proaching motor vehicles, 96 he is not bound to be 
continuously looking and listening for such pur¬ 
pose. 97 

Lookout to rear. As a general rule, a pedestrian 
traveling along a street or highway may be re¬ 
quired, in the exercise of reasonable care, to be 
alert to, 98 and look out for, 99 motor vehicles ap¬ 
proaching from the rear, and a failure to look back 
under some circumstances may constitute negli¬ 
gence. 1 It has been held, however, that a pedes¬ 
trian walking«on the highway is not necessarily re¬ 
quired in all circumstances to look back for the ap¬ 


proach of motor vehicles* at stated intervals of 
time and space, 8 at least where he is walking on 
the left side of the road, 4 and that he is not neg¬ 
ligent as a matter of law, or negligent per se, if he 
does not turn and look back 6 constantly and re¬ 
peatedly, 6 especially where there is ample room for 
an automobile to pass him. 7 

A pedestrian walking on the right side of the 
road has been held to be under a duty to maintain 
a lookout to the rear for approaching motor vehi¬ 
cles, 8 and he may be guilty of negligence in failing 
to keep such a lookout. 9 In at least one jurisdic¬ 
tion the duty to maintain a lookout to the rear when 
walking on the right of the road exists where there 
are sidewalks available for use by pedestrians, 10 but 
not where there arc no sidewalks. 11 

Ordinarily a pedestrian walking ofT the traveled 


Vigilance required 

(1) A pedestrian traveling along a 
street is required to keep a vigilant 
lookout.—Reid v. Owens, 93 P.2d -680, 
98 Utah 60. 126 A.L.R. 55. 

(2) Due care requires that pedes¬ 
trian walking on narrow concrete 
highway on dark night should be 
most vigilant for own safety.—Cole 
V. Wilson, 143 A. 178, 127 Me. 316. 

94. Neb.— Corpus Juris quoted in 
Nichols v. Havlat, 1 N.W.2d 829, 
835, 140 Neb. 723, set aside on 
other grounds 7 N.W.2d 84, 142 
Neb. 534— Corpus Juris quoted in 
Gotten v. Stoliey, 248 N.W. 384. 386, 
124 Neb. 855. 

N.Y.—Willis v. Harby, 144 N.Y.S. 154, 
159 AppDiv. 94. 

Pa.—Murphy v. Watson, 197 A. 151, 
329 Pa. 64. 

Wash.—De Vore v. Longview Public 
•Service Co., 298 P. 717, 162 Wash. 
338. 

95. Wash.— De Vore v. Longview 
Publio Service Co., supra. 

90. Me.—Barlow v. Lowery, 09 A. 2d 
702. 

97. W.Va—Fleming v. McMillan, 26 
S.E.2d 8, 125 W.Va. 356. 

99. Pa.—Koppenhaver v. Swab, 174 
A. 393, 316 Pa. 207. 

99. Iowa.— Lindloff v. Duecker, 251 
N.W. 698, 217 Iowa 326. 

{Reliance on companion 
Mass.—Byrne v. Dunn, 6 N.E.2d 10, 
296 Mass. ,184. 

1. Va.—Saunders v. Temple, 163 fl.E. 

691, 154 Va. 714. 

At or near oenter of road 
<’l) Pedestrian clad in dark clothes 
without light or lantern, who walked 
at night in center of paved highway 
used by two-way traffic, without 
looking back for approach of traffic 
from rear, was held negligent.—Lind¬ 


loff v. Duecker, 251 N.W. 698, 217 
Iowa 326. 

(2) Pedestrian walking near cen¬ 
ter of concrete roadway on dark, 
misty night, without heeding auto¬ 
mobiles approaching from rear, was 
held negligent.—.Saunders v. Temple, 
153 S E. 691, 154 Va. 714. 

2. Cal.—Burk v. Extrafine Bread 
Bakery, 280 P. >522. 208 Cal. 105— 
Olson v. Meacham, 19 I* 2d 527, 129 
Cal.App. 670—Stealey v. Chossum, 
11 P.2d 428, 123 Cal App. 446. 

La.—Kelly v. Ludlum, 118 So. 781, 
9 La.App. 57. 

Mich.—Marth v. Lambert, '287 N.W. 
916, 200 Mich. 5<57. 

Pedestrian plainly visible to driver 

Where pedestrian walking along 
highway is plainly visible to driver, 
he need not look back.—Wilson v. 
Kestenholz, 297 P. 954, 113 Cal.App. 
13. 

3. Ill.—Alden v. Coultrip, 27‘5 HI. 
App. 306. 

4. La —Savoie v. Walker, App , 183 
So. 530. 

5. Pa.—O’Leary v. Willis, 200 A. 125, 
131 Pa Super. 578—Matzasoszki v. 
Jacobson, 186 A. 227, 122 Pa.Super. 
180—Neldlinger v. Haines, Cora. 
PI., 6 Sch.Reg. 51. 

Pedestrians walking on left side of 
road have been held not negligent as 
a matter of law in not looking back 
for approach of traffic from rear. 
Neb.—Johnson v. Anoka-Butte Lum¬ 
ber Co., 5 N.W.2d 114, 141 Neb. 851. 

N. H.—-Murphy v. Granz, 17 A.2d 449, 
91 N.H. 244. 

O. Neb.— Corpus Juris quoted in Ni¬ 
chols v. Havlat, 1 N.W.2d 829, 
835, 140 Neb. 723, set aside on oth¬ 
er grounds 7 N.W.2d 84, 142 Neb. 
534— Corpus Jhris quoted in Cot- 
ten v. Stoliey, 248 N.W. 384, 886, 
124 Neb. 855. 

42 C.J. p 114*6 note 17. 


7. Neb.—Corpus Juris quoted in Ni¬ 
chols v. Havlat, 1 N.W.2d 829. 836, 
140 Neb. 723, set aside on other 
grounds 7 N.W.2d 84, 142 Neb. 534 
—Corpus Juris quoted In Cotten 
v. Stoliey, 248 N.W. 384, 886, 124 
Neb. 85-5. 

42 C.J. p 1147 note 18. 

8. La.—Harlow v. Owners' Automo¬ 
bile Ins. Co. of New Orleans, App., 
160 So. 169. 

N.H.—Murphy v. Granz, 17 A.2d 449, 
91 NH. 244. 

N.Y.—Sylvia v. Eyth. 259 N.Y.S. 85. 
144 Misc. 316, affirmed 257 N.Y.S. 
1073, 236 App Div. 739, motion de¬ 
nied 258 N.Y.S. 1040, 236 App.Div. 
759. 

Violation of statute 

A pedestrian who was walking 
along right side of highway at night, 
contrary to statute, had the duty to 
use his faculties for h< anng and 
seeing to avoid being struck by au¬ 
tomobiles.—Donaho v. Large, 158 S. 
W.2d 447, 25 Tenn.App. 433. 

9. La—Harlow v. Owners' Automo¬ 
bile Ins. Co. of New Orleans, App., 
160 So. 169. 

Wis.—Panzer v. Hesse, 24 N.W. 2d 
613, 249 Wis, 340. 

Edge of road 

Pedestrian walking near edge of 
right side of street on dark foggy 
night was held negligent in failing 
to look back.—Sylvia v. Eyth, 259 N. 
Y.S. 85, 144 Misc. 316, affirmed 257 
N.Y.S. 1073, 236 App.Div. 739, motion 
denied 258 N.Y.S. 1040, 236 App.Div. 
759. 

10. Pa.—McNeal v. Hettich, 173 A. 
167, 113 PaSuper. 181. 

11. Pa.—Neldlinger v. Haines, 200 A. 
581, 831 Pa. 629—Gilbert v. Stipa, 
41 A.2d 284, 167 Pa. Super. 1— 
Dennis v. Munyan, 11 A.2d 660, 
189. PaAuper. 810. 
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or paved portion of the road is not required to look 
back to ascertain whether motor vehicles are ap¬ 
proaching from behind, 12 and it does not constitute 
negligence per se to fail to look back under such 
circumstances. 12 No such duty has been held to 
exist whether the pedestrian is walking on the left 
shoulder of the road 14 or on the right of the paved 
portion of the highway. 16 It has been held, how¬ 
ever, that one traveling on the shoulder of the right 
side of the road is under a duty to keep a lookout 
to the rear 16 unless there is little vehicular traffic 
on the roadway so that a driver need not approach 
near the shoulder thereof. 17 

e. Walking on Left 

Usually a pedestrian may walk on the left side of the 
road, and It is safer for him to walk on such side; but 
he is not always obliged to walk on the left except where 
It is so required by regulation, in which case It may con¬ 
stitute negligence to fail to comply therewith. 

In the absence of a statute otherwise providnig, 


§ 469 

a pedestrian may walk on the left side of the road 
facing traffic, 18 and walking on such side, 19 or 
turning to the left out of the roadway when danger 
impends, 20 ordinarily is not negligence per se. Un¬ 
less made applicable by express terms or necessary 
implication, a statute establishing the rule of the 
road to keep to the right does not apply to pedes¬ 
trians. 21 While in the absence of a statute so pro¬ 
viding a pedestrian need not walk on the left side 
of a highway facing traffic, 22 generally the safest 
place on a highway for a pedestrian is on the left 
side thereof, 23 and due care may require that he 
walk on the left side in order better to see and 
avoid approaching traffic. 24 However, walking 
along the right-hand side of the road has been held 
not to constitute negligence per se. 25 

Regulations requiring walking on left . Under 
regulations so providing, pedestrians when walking 
on or along a highway must walk on the left side 
of such highway, 26 and a failure to comply with 


12. Ala.—W & W Pickle & Canning 
Co. v. Baskin, 181 So. 7-65, 236 Ala 
168. 

Cal.—Burk v. Extraflne Bread Bak¬ 
ery, 280 P. 522, 208 Cal. 105. 

13. Cal —Burk v. Extraflne Bread 
Bakery, supra. 

42 CJ. p 1146 note 17 [b]. 

14. Cal.—Olson v. Meacham, 19 P.2d 
527, 129 Cal.App. 670. 

15. Ala.—W & W Pirkle & Canning 
Co. v. Baskin. 181 So. 765. 236 Ala. 
168. 

16. Wis.—Panzer v. Hesse, 24 N.W. 
2d 613. 249 Wis. 340. 

17. Wis—Kaminski v. Standard Oil 
Co.. 286 N.W. 327, 231 Wis. 582. 

18. U.S.—Shipley v. Komer, D C.FIa, 
60 F.Supp. 651, affirmed, C.C.A., 154 
F.2d 861. 

Veering to right to avoid obstacle 

Pedestrian walking on left side of 
road has been held not negligent in 
veering to right to walk around ob¬ 
stacle where he remains in left half 
of highway.—Shipley y. Komer, su¬ 
pra. 

Where there in no pathway, lane, 
or sidewalk prepared for use of pe¬ 
destrian, ho may walk on left-hand 
side of highway.—Scalf v. Eicher, 53 
P.2d 368, 11 Cal.App.2d 44. 

19. Wash.—Marton v. Pickrell, 191 
P. 1101, 112 Wash. 117, 17 A.L.R. 
68 . 

42 C.J. p 1147 note 20. 

90. Cal.—Fahey v. Madden, 209 P. 
41, <68 Cal.App. 637. 

91. Wash.—Marton v. Pickrell, 191 
1101, 112 Wash. 117, 17 A.L.R. 68. 

99. U.S.—»Shipley v. Komer, D.C.Fla.. 
60 F.Supp. 661, affirmed, C.C.A., 164 
F.2d SSL 


Ind.—American Carloading Corpora¬ 
tion v. Gary Trust & Kavjngs Bank, 
25 N.E 2d 777, 216 Ind 649. 

N.H.—Dane v MacGregor, 52 A.2d 
290. 94 N.H. 294 

Where there Is no sidewalk, pedes¬ 
trians may properly -walk along 
road in village on right side next to 
grass.—Healy v. Moore, 187 A. 679, 
108 Vt. 324, followed in 187 A. 692, 
108 Vt. 351. 

Under “residence district” statute 

Under a statute so providing, a pe¬ 
destrian may have the right to travel 
anywhere on a public highway in a 
residence district, but the exercise of 
his right to walk on the right-hand 
side of the highway instead of on 
the left may, under some circum¬ 
stances, constitute negligence; in or¬ 
der that the statute may be applica¬ 
ble, the highway in question must 
be in a residence district within the 
meaning of the statute.—McGough v. 
Hendrickson, 136 P.2d 110, 58 Cal. 
App.2d 60. 

23. N.H.—Murphy v. Granz, 17 A.2d 
449, 91 N.H. 244. 

Xf road Is level and straight, and 

pedestrian's vision ahead is clear for 
some distance, with respect to au¬ 
tomobile traffic, safest place on high¬ 
way for pedestrian is on left side 
of highway, but local conditions may 
vary the situation.—Lawson v. For- 
dyce, 21 N.W.2d 69, 237 Iowa 28. 
Whsrt pedestrian not struck from 
rear 

The danger, referred to in state¬ 
ment that a pedestrian who walks 
in right lane with traffic is exposed 
to greater danger from the rear than 
a pedestrian who walks In left lane 
and faces traffic, Is danger of colli¬ 
sion, and rules with reference to con¬ 

37 


tributory negligence in such collision 
oases do not apply where injured pe¬ 
destrian is not struck by an automo¬ 
bile approaching from rear.—Lawson 
v. Fordyce. supra. 

24. Me—Barlow v. Lowery, 59 A. 
2d 702. 

25. Pa.—Gilbert v. Stipa, 41 A.2d 
284, 157 Pa Super. 1. 

26. U.S.—Smith v. Town of Orange- 
town. DC.N.Y., 57 FSupp 52, af¬ 
firmed, C C.A., 150 F.L'd 782, cer¬ 
tiorari denied G6 S.Ct. 171, 326 US. 
767, 90 L.Ed. 4C2. 

Iowa.—Lawson v. Fordyce, 21 N.W.2d 
69. 237 Iowa 28. 

Ky.—Straughan's Adm'r v. Fendley, 
191 S W 2d 391. 301 Ky. 209. 

La.—Antoine v. Louisiana Highway 
Commission, App., 188 So. 443. 
Minn.—Nicholas v. Minnesota Milk 
Co., 4 N.W.2d 84, 212 Minn. 333. 
N.C.—Hunnlcutt v. Kimbrell, 177 S.E, 
323, 207 N.C. 494—Radford v. 

Young. 140 S.E. 806, 194 N.C. 747. 
Tenn.—Donaho v. Large, 168 S.W. 

2d 447, 2>5 Tenn App. 433. 

Va.—South Hill Motor Co. v. Gordon, 
200 S.E. 637, 172 Va. 193—Saunders 
v. Temple, 153 S.E. 691, 154 Va. 
714. 

Wis.—Panzer y. Hesse, 24 N.W.2d 
613, 249 Wis. 340. 

Who Is pedestrian 

(1) One leaving vehicle stalled on 
highway and alighting to secure gas¬ 
oline was held to become a pedes¬ 
trian, and subject to statute requir¬ 
ing him to walk on left side of road. 
—Keller v. Breneman, 279 P. 688, 163 
Wash. 208, 67 A.L.R. 92. 

(2) A person walking along a pub¬ 
lic highway pulling a small cart 
has been held a pedestrian within the 
meaning of euch statute. 
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such a regulation may constitute negligence, 27 or 
negligence as a matter of law, 22 or negligence per 
se. 22 Such regulations are designed for the safety 
of pedestrians 20 and to enable them to care for 
themselves better than if traffic approached them 
from the rear, 31 and they should be given a rea¬ 
sonable construction and application 32 While a 
pedestrian may not be permitted to determine for 
himself when to observe such a regulation, 33 cir¬ 
cumstances may excuse his noncompliance there¬ 
with, 34 and usually he will not be required to place 
himself in a position of danger in order to observe 
the regulation. 35 However, it has also been held, 
under such a statute, that a pedestrian must walk 
on the left side of a highway whether it increases 
or diminishes the danger to himself. 36 A pedes¬ 
trian walking on the left side of the road is not 
guilty of negligence in that respect where the law 
requires him to walk on that part of the road. 37 

A regulation requiring a pedestrian to walk on 
the left side of the road has been held to apply to 
a way or place of whatever nature open to use by 
the public for travel, 38 and it may include a through 
highway traversing a street within a city, 39 a nar¬ 
row country road, 40 or a divided highway. 41 Al¬ 
though a statute requiring pedestrians to travel on 
and along the left side of the highway has been held 
to apply to persons walking on the shoulders of the 
highway, 42 it has also been held that such a statute 
relates only to the paved portion of the highway,' 43 

N.C.—-Lewis v. Watson, 47 S.E.2d 484, 

229 N.C. 29. 

Wash.—Flaumer v. Samuels, 104 P.2d 
484, 4 Wash.2d 609. 

Bight to recover property accidental, 
ly on highway 

Statute requiring pedestrian to 
walk on left side of highway was not 
intended to interfere with one’s right 
to recover property accidentally on 
highway, and in such cases rules of 
ordinary care govern conduct of pe¬ 
destrian.—Bump v. Voights, 249 N.W. 

*08, 212 Wis. 256. 

87. Iowa.—Anderson v. 

26 N.W.2d 855, 238 Iowa 630, 

N.Y.—Tedla v. Ellman, 19 N E 2d 987, 

280 N.Y. 124. 

N.C.—Hunnicutt v. Klmbrell, 177 S. 

E. 323, 207 N.C. 494—Radford v. 

Young. 140 S.E. 806, 194 N.C. 747. 

Wash.—Keller v. Breneman, 279 P. 

588, 153 Wash. 208, 67 A.L.R. 92. 

aa Wash.—Geri v. Bender, 168 P.2d 
144, 25 Wash.2d 50—Flaumer v. 

Samuels, 104 P.2d 484, 4 Wash 2d 
609. 

Wis.—Panzer v. Hesse, 24 N.W.2d 
•613, 249 WlB. 340. 

88 . Cal.—Escobar v. McNiel, 124 P. 

2d JO, *51 Cal.App.2d 122—Sharick 
T. Galloway, 68 P.2d 185, 19 Cal. 


and that such a statute applies only to pedestrians 
engaged in walking along and upon that portion of 
a public highway on which motor vehicles are ac¬ 
customed to travel. 44 Under some statutory pro¬ 
visions, it is unlawful for a pedestrian to walk 
along a highway in any manner except close to the 
left-hand edge thereof, 45 and a statute requiring 
pedestrians using highways without suitable side¬ 
walks to keep as near the extreme left side or edge 
thereof as reasonably possible docs not forbid a 
pedestrian from walking on the edge of the hard 
surface of the road and require him to walk on 
the edge of the natural boundary thereof or the 
usable portion of the highway as generally accept¬ 
ed by the public. 46 A statute requiring a pedestrian 
to walk on the left side of a highway does not re¬ 
quire him to walk completely off the roadway. 47 

f. Stepping Aside to Allow Motor Vehicle to 
Pass 

On meeting or being overtaken by a motor vehicle, a 
pedestrian walking on a highway may be required to 
step aside or out of the traveled way to allow It to pass 
him, but usually he need not step off the highway to do so. 

On meeting or being overtaken by a motor ve¬ 
hicle, a pedestrian walking in the roadway may be 
required, in the exercise of reasonable care, to step 
aside or out of the traveled way to allow it to pass 
him, 48 and, if necessary, promptly leave the way 
entirely free for motor traffic. 49 If the roadway is 
so narrow that one or the other must go outside the 

39. Iowa.—Reynolds v. Aller, 284 N. 
W. 825, 22*6 Iowa 642. 

40. Wis—Hanson v. Matas, 249 N. 
W. 505, 212 Wis. 275, 93 A.L.R 546. 

41. Minn—Wojtowicz v. Bclden, 1 
N.W.2d 409, 211 Minn. 4-61. 

48. Wis.—ranzer v. Hesse, 24 N.W. 
2d 613, 249 Wis. 340, overruling 
Kaminski v. Standard Oil Co., 286 
N.W. 327, 231 Wis. 582. 

43. Wash—Highland v. Chas H. 
Lilly Co., 27 P.2d 693, 17-5 Wash. 
•507. 

44. Cal.—Armstrong v. Sengo, 61 P. 
2d 1188, 17 Cal.App.2d 300. 

45. Cal.—iScalf v. Eicher, 53 P.2d 
368, 11 Cal.App.2d 44. 

40. Va.—Stuart v. Coates, 42 S.E.2d 
311, 186 Va. 229. 

47. Cal.—Buchignonl v. De Haven, 
72 P.2d 159, 23 Cal.App.2d 76. 

4ft Kan.—Eames v. Clark, 177 P. 
540, 104 Kan. 65. 

Pa.—Juriac v. Miljerick, 18 Pa.Dist. 
& Co. 715. 

Wis.—Hanson v. Mattaa, 249 N.W. 
505, 212 Wis. 275, 93 A.L.R. 546. 

49. Me.—Barlow v* Lowery, 59 A.2d 
702. 


App 2d 693—Scnlf v. Eiclipr 53 
l\2d 368, 11 Cal.App.2d 44. 

Tenn—Donaho v. Large, 1«38 S.W.2d 
447, 25 Tenn App. 433. 

30. N.Y—Tedla v Bllman, 19 N.E 
2d 987, 280 N.Y. 124 

Tenn.—Hamilton v. Moyers, 140 S.W. 

2d 799, 24 Tcnn.App. 86. 

W is.--Bump v Voights, 249 N.W. 
508, 212 Wis. 256. 

31. N.Y.—Tedla v. Ellman, 19 N.E. 
2d 987, 280 N.Y. 124. 

32. Tenn—Hamilton v Moyers, 140 
S.W.2d 799, 24 Trnn.App. 86. 

33. Tenn—Hamilton v. Moyers, su¬ 
pra. 

34. N.Y.—Tedla v. Ellman, 19 N.E. 
2d 987, 280 N Y. 124. 

Wash.—Geri v. Bender, 168 P.2d 144, 
25 Wash.2d 50. 

35. N.Y.—Tedla v. Ellman, 19 NE. 
2d 987, 280 N.Y. 124. 

Tenn.—Hamilton v. Moyers, 140 S.W. 

2d 799, 24 Tenn.App. 86. 

38. Wis.—Panzer v. Hesse, 24 N.W. 
2d 613, 249 Wis. 340. 

37. La.—Coleman v. Danos, App., 
186 So. 407—Savoie v. Walker, App., 
183 So. 530. 

38. Cal.—'Scalf v. Eicher, 58 P.2d 
368, 11 €al.App.2d 44. 
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road to pass, the duty so to do ordinarily is on the 
pedestrian, because of the greater convenience with 
which he can perform it. 50 As a rule, however, a 
pedestrian is not required to step of¥ a highway in 
order to permit an automobile to pass, 51 although 
he should use reasonable care to keep out of its 
way, 52 and, where the beaten track is wide enough 
for a vehicle to pass without unreasonable interfer¬ 
ence, a pedestrian is not, in the absence of statu¬ 
tory provision, bound as a matter of law to go com¬ 
pletely outside the roadway on observing a motor 
vehicle approaching thereon. 63 A pedestrian who 
knows of the approach of an automobile from his 
rear may be negligent in stepping in front of it, 54 
or in not taking the shortest course to a place of 
safety. 66 

g. Bight to Recover for Injury 

Notwithstanding the driver’s negligence, the negli¬ 
gence of a pedestrian injured as a result of an accident 
Involving a motor vehicle may bar recovery for such in¬ 
jury where It proximately contributed thereto, but not 
otherwise. 

Where a pedestrian walking along a highway is 
injured by a motor vehicle, the pedestrian’s negli¬ 
gence may bar recovery for such injury if it proxi- 
matcly contributed thereto, notwithstanding the neg¬ 
ligence of the motor vehicle operator. 56 So a pe¬ 
destrian’s violation of a statute requiring him to 


travel on the left-hand side of a highway may bar 
recovery for injuries received by him where, 67 and 
only where, 58 such violation proximately contribut¬ 
ed to the injury. Under some regulations, a pedes¬ 
trian walking along a highway closed for repair 
may be barred from recovering for injuries in¬ 
curred thereon when struck by a motor vehicle used 
in repairing the road. 59 

The violation by a pedestrian of a statute requir¬ 
ing one overtaken on a highway to turn to the 
right so as to leave free passage to his left does not 
in itself prevent recovery for injuries sustained by 
collision with a motor vehicle, 60 especially where 
there is room for the vehicle to pass him without 
interference, 61 unless such violation directly con¬ 
tributes to his injuries. 62 Where a pedestrian has 
a duty to look back for the approach of motor ve¬ 
hicles from the rear, his failure to do so may bar 
recovery for injuries received by him, provided 
such injuries proximately resulted therefrom. 63 

§ 470. - Crossing Street or Highway in 

General 

a. General rules 

b. Place of crossing 

c. Crossing in front of approaching ve¬ 

hicle 


50. Kan.—Karnes v. Clark, 177 P. 
540, 104 Kan. G5. 

Narrow country roads have been 
held within purview of statute re¬ 
quiring- pedestrian to step off trav¬ 
eled roadway, if practicable, on meet¬ 
ing vehicles—Hanson v. Matas. 249 
N\V. <50i5, 212 Wis. 276. 93 A.1L.R. 
546. 

51. Ky.—Tri-State Refining- Co. v. 
Skaggs, 4 S.W.2d 739. 223 Ky. 731. 

Pa—Neidlinger v. Haines, 200 A. 581, 
331 Pa. 529—DonniB v. Munyan, 11 
A.2d 5*6G, 139 Pa.Supcr. 310. 

52. Ky.—Straughan’s Adm’r v. Fend- 
ley, 191 S,W.2d 391, 301 Ky. 209— 
Southeastern Telephone Co v. 
Payne, *69 S.W.2d 358. 253 Ky. 245— 
Page’s Adm’r v. Scott, 54 S.W.2d 
23, 245 Ky. 648. 

53. Ky.—Tri-State Refining Co, v. 
Skaggs, 4 fl.W.2d '739, 223 Ky. 731. 

42 C.J. p 1147 note 26. 

64. Ala.—V&nsandt v. Brewer, 96 So 
463, 209 Ala. 131. 

42 C.J. p 1147 note 19. 

55. Iowa.—Armbruster v. Gray, 282 
N.W. 342, 225 Iowa 1226. 

56. Ill.—Bouslough v. Schumacher, 
270 Ill.App. 79. 

Mich.—Rohrkemper v. Bodenmiller, 
283 N.W. 591, 287 Mich. 311. 

N.H.—Murphy v. Grans, 17 A.2d 449, 
91 N.H. 244. 


N.P—Bratvold v. Lalum, 282 N.W. 
514, 68 N.’D. 534. 

Pa—Juriac v. Miljerlck. 18 PaDist. 
& Co. 715. 

57. N.Y.—Tedln v. Ellman, 19 N.E. 
2d 987, 2S0 N.Y. 124 

N.C.—Ilunnicutt v. Kimbrell, 177 S.E. 
323, 207 N.C. 494—Radford v. 

Young, 140 S.E. 806, 194 N C. 747. 
Tenn—Donaho v. Large, 168 S.W.2d 
44 7, 25 Tenn.App. 433. 

Wash.—Flaumer v. Samuels, 104 P 2d 
484, 4 Wash.2d 609. 

Wis.—Panzer v. Hesse, 24 N.W.2d 
613, 249 Wis. 340. 

42 C.J. p 1147 note 23. 

58. Idaho.—Hooker v. Schuler, 260 P. 
1027, 45 Idaho 83. 

La.—Antoine v. Louisiana Highway 
Commission, App., 188 So. 443— 
Jones v. Thibodeaux, App., 163 So. 
183. 

Miss —Wheat v. Wheat, '139 So. 849, 
162 Miss. 595. 

Va.—Bray v. Boston Lumber & Build¬ 
ers’ Corporation, 172 S E. 296, 161 
Va. 686. 

59. Conn.—McManus v. Jarvis, 22 A. 
2d 8*57, 128 Conn. 707. 

Sxtsnt of Immunity 

Under statute providing that the 
highway commissioner may, by post¬ 
ing notices, close or restrict traffic 
over any section of a trunk line or 

39 


state-aid highway for the purpose 
of reconstruction or repair, and that 
any person using highway when no¬ 
tices are posted shall do so at own 
risk, a pedestrian who ventured on 
road closed by notices of highway 
commissioner at each end of the road, 
and who was injured when struck by 
a truck of contractor engaged in 
performing contract for regrading 
and resurfacing road, was not enti¬ 
tled to recover for injuries from con¬ 
tractor, since immunity under ths 
statute is not restricted to risk re¬ 
sulting from defects in surface of 
closed highway.—McManus v. Jarvis, 
supra. 

60. Cal.—Mauchle v. Panama-Paciflo 
International Exposition Co., 174 P. 
400, 37 Cal.App. 716. 

Conn.—Feehan v. Slater, 96 A. 159, 
89 Conn. 697. 

61. Cal.—Mauchle v. Panama-Pacific- 
International Exposition Co., 174 P. 
400, 37 Cal.App. 715. 

62. Conn.—Feehan v. Slater, 96 A* 
159, 89 Conn. 697. 

63. N.H.—Murphy v. Granz, 17 A. 2d 
449, 91 NH. 244. 

Pa.—McNeal v. Hettich, 172 A. 157, 
118 Pa Super. 131. 

Wis—Panzer v. Hesse, 24 NW.2d 
613, 249 Wis. 340. 
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4 Crossing diagonally 

e. Obstruction of view 

f. Compliance with, or violation of, traf¬ 

fic signal 

a. General Buies 

A pedestrian has a right to go upon a highway for 
the purpose of crossing It, subject to proper governmental 
regulation as to the places at and manner In which he 
may do so; but he must exercise ordinary or reason¬ 
able care to avoid Injury and the failure to use such 
care may constitute contributory negligence barring re¬ 
covery against the operator of the vehicle Injuring him 
where such neg'lgence Is a proximate or contributing 
cause of the accident. 


A pedestrian has a right to go upon a highway 
for the purpose of crossing it, 64 subject to com¬ 
pliance with proper governmental regulation as to 
the places at and manner in which he may do so. 4 * 
However, the pedestrian must exercise ordinary or 
reasonable care in crossing to avoid injury, 66 and 
his failure to use such care or to comply with reg¬ 
ulations may constitute contributory negligence, 67 
or contributory negligence as a matter of law, 66 
barring recovery against the operator of the 
vehicle injuring him, 66 where such negligence is 
a proximate cause or contributing cause of the 


64. U.S.—Boston Elevated Ry. v. 
Greaney, C.C.A Mass., 68 F.2d 657. 

Ark.—Hutson Motor Co. v. Lake, 98 
S.W.2d 947, 193 Ark. 200. 

Tenn —Elmore v. Thompson, 14 Tenn. 
App. 78—Yellow Cab Co. v. Jelks, 9 
Tenn.App. 288. 

Tex.—Vesper v. Lavender, Civ.App., 
149 S.W. 377. 

65. Tenn.—Yellow Cab Co. v. Jelks, 
9 Tenn.App. 288. 

Sight of way 

(1) The statute relating to right 
of way as between motor vehicle and 
pedestrian crossing highway at cer¬ 
tain places does not affect traveler's 
right to use public way and all parts 
thereof, but only affects degree of 
care required of the pedestrian.— 
Brenning v. Remington, 287 N.W. 776, 
136 Neb. 883. 

(2) Statute requiring that pedes¬ 
trian crossing highways outside cor¬ 
porate limits of cities and towns 
should yield right of way to ap¬ 
proaching vehicles, places greater de¬ 
gree of care on pedestrian than on 
driver of motor vehicle.—Humphries 
V. Hopkins, La.App„ 157 So. 625. 
Regulation held inapplicable 

Statute requiring pedestrians to 
walk near left edge of highway does 
not apply to pedestrians crossing 
highway.—Catton v. Kerns, 10 F.2d 
1036, 123 Cal.App. 94. 

66 . Ala.—Davis v. Humphrey, 114 
So. 412, 217 Ala. 30. 

Ark.—Hutson Motor Co. v. Lake, 98 
S.W.2d 947, 193 Ark. 200. 

Cal.—Lang v. Barry, 161 P.2d 949, 71 
Cal.App.2d 121—-O'Brien v. Schell- 
berg, 140 P.2d 159, 69 Cal.App.2d 
764—Reed v. Stroh. 128 P.2d 829, 
64 Cal.App.2d 183—Lincoln v. Wil¬ 
liams. 6 P.2d 563, 119 Cal.App. 498 
—Rignell v. Font, 266 P. 688, 90 
Cal.App. 730. 

Conn.—Muse v. Page, 4 A.2d 829, 125 
Conn. 219—HJzam v. Blackman, 131 
A. 415. 103 Conn. 547. 

Fla.-—Russ v. State, 191 So. 296, 140 
Fla. 217. 

Ill.—K&wkes v. Richter Food Prod¬ 
ucts, 49 N.E.2d 862, 820 Ill.App. 
184. 

Ind.—Fields v, Hahn, 67 N.E.2d 955, 


115 Ind.App. 365, petition dismissed 
69 N.E.2d 359, 223 Ind. 178. 

Iowa.—Orth v. Gregg, 250 N.W. 113, 
217 Iowa 616. 

Ky.—Tralnor’s Adra'r v. Keller, 79 S. 

W.?d 232, 257 Ky. 840. 

Me.—Dyer v. Ayoob, 187 A. 757, 134 
Me. 502—Sturtevant v. Ouellette, 
140 A. 368, 126 Me. 558. 

Md.—Webb-Pepploe v. Cooper, 151 A 
235, 159 Md. 426. 

Mass.—Bartley v. Phillips, 57 N.E.2d 
26, 317 Mass 35—Desjarlais v. Kel¬ 
ley, 12 N.E.2d 190, 299 Mass. 182— 
Joughin v. Federal Motor Transp. 
Co., 181 N.E. 754, 279 Mass. 408. 
Mich.—Tio v. Molter, 247 N.W. 772, 
262 Mich. 655—Billingsley v. Gul- 
ick, 233 N.W. 225, 252 Mich. 236- 
People v. Campbell, 212 N.W. 97, 
237 Mich. 424. 

Minn.—Reier v. Hart, 277 N.W. 405, 
202 Minn. 154. 

Miss.—Hall v. Caughran, 134 So. 676, 
160 Miss. 571. 

N.J.—Horowitz v. Schanerman, 187 
A 346, 117 N.J.Law 314—Newman 
v. Katz. 169 A. C43, 112 N.J.Law 
49. 

Ohio.—Valentino v. Pavilonis, 160 N. 

E. 737, 27 Ohio App. 26. 

Or.—Weinstein v. Wheeler, 295 P. 
196, 135 Or. 518, rehearing denied 

296 P. 1079. 135 Or 518. 

Pa.—McGurk v. Belmont, 146 A 639, 

297 Fa. 102. 

Tenn —Elmore v. Thompson, 14 Tenn. 
App. 78. 

Vt.—Duchaine v. Ray, 6 A.2d 28, 110 
Vt. 313. 

Wash.—Cox v. Kirch, 123 P.2d 328, 
12 Wash.2d 678—Turnqulst v. 
Rosaia Bros., 83 P.2d 353, 196 
Wash. 434—Tomchak v. Poland, 52 
P.2d 1262, 185 Wash. 101. 

Care required of persons under dis¬ 
ability in crossing highway see in¬ 
fra 81 484, 485. 

Constructive knowledge 

In order to determine whether pe¬ 
destrian struck by automobile while 
crossing street was negligent, he 
must be held to have been required to 
act on what he should have known, 
as well as on what he knew.—Hizam 
v. Blackman, 131 A 416, 103 Conn. 
547. 


Extraordinary eare not required 
A pedestrian, whether or not he 
has the right of way. Is not required 
to use extraordinary care merely be¬ 
cause the consequences incident to a 
collision between automobile and pe¬ 
destrian are much more serious to 
pedestrian than to the automobile.— 
Crunkilton v. Hook, 42 A.2d 617, 185 
Md. 1. 

Negligence not shown 

Ill.—Synwolt v. Klank, 15 N.E.2d 895, 
296 Ill.App. 79. 

67. Conn.—Kadish ▼. Waterbury 
Yellow Cab Co.. 172 A 851, 118 
Conn. 695. 

Wash.—Turnquist v. Rosaia Bros., 88 
P.2d 353, 196 Wash. 434. 

Tacts and circumstances 

Contributory negligence of pedes¬ 
trian, struck by truck while crossing 
street, must be determined from all 
facts and circumstances in evidence. 
—Strange v. Los Angeles Examiner, 
12 P.2d 678. 124 Cal.App. 419. 

6a Pa.—Antlsh v. Kopp, 178 A. 163, 
117 Pa.Super. 492—Kirk v. Gerbo, 
Com.Pl., 9 Sch.Reg. 34. 

Wash.—Turnquist v. Rosaia Bros., 83 
P.2d 353, 196 Wash. 434. 

69. U.S—Standard Oil Co. of Ken¬ 
tucky v. Noakes, C.C A Ky., 69 F.2d 
897. 

Cal.—Gibb v. Cleave, 55 P.2d 938, 12 
Cal.App.2d 468—Nelson v. Malcolm, 
53 P.2d 1014, 11 Cal.App.2d 352. 
Colo.—Fabling v. Jones, 114 P.2d 1100, 
108 Colo. 144. 

Iowa.— Ward v. Zerzanek, 289 N.W. 
443, 227 Iowa 918. 

La.—Thompson v. Dyer, App., 1 So. 
2d 433—Gomez v. State Farm MuL 
Auto Ins. Co., App., 191 So. 139— 
Joubert v. American Employers 
Ins. Co., App., 167 So. 221—James 
v. Rivet, 133 So. 448, 16 La.App. 
845 —Monroe v. Eager, 131 So. 719, 
16 La.App. 540—Perret v. Geraci, 
131 So. 72, 15 La.App. 329. 

Mass.—Hughes v. Torregrossa, 180 N. 

E. 304, 278 Mass. 680. 

Mich.—De J&ger v. Vandenberg, 284 
N.W. 678, 286 Mich. 136. 

Or.—Bakkum v. Holder, 295 P. 1115, 
135 Or. 387. 

i Pa.—Schweitzer v. Scranton Buz Co* 
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accident; 70 ' but recovery will not be barred where 
plaintiff's conduct does not constitute negligence 71 
or where his failure to take necessary precau¬ 
tions or to observe, statutory regulations is not 
a proximate or contributing cause of the accident. 72 

The amount of care necessary in crossing a 
street or highway depends on the attendant condi¬ 


tions and circumstances and the danger involved, 73 
and the pedestrian must use that degree and amount 
of care which the usual and actual traffic condi¬ 
tions of the thoroughfare require; 74 but there is 
no distinction in the degree of care required by 
reason of the direction in which the traffic is mov¬ 
ing. 76 The fact that under the circumstances the 


25 A.2d 156. 344 Pa. 249—Glancy v. 
Meadvllle Bread Co., 17 A.2d 395. 
340 Pa. 452—Goldberg v. Kelly. 17 
A.2d 390. 840 Pa. 430—Dando v. 
Brobst, 177 A. 831. 318 Pa. 326— 
Hal pert v. Earnshaw, 155 A. 299. 
304 Pa. 95—Dorris v. Bridgman & 
Co.. 146 A. 827, 296 Pa. 198—John¬ 
son v. Butler, 182 A. 650, 120 Pa. 
Super. 601. 

Wash —Turnquist v. Rosaia Bros., 83 
P 2d 353. 196 Wash. 434. 

WVa.—Slater v. Shlrkey. 8 S.E.2d 
897, 122 W.Va. 271—McLeod v. 

Charleston Laundry Co., 145 S.E 
756. 10**, WVa. 361. 

Wis —Rang v Klawun, 223 N.W. 121, 
198 Wls. 1—Kroehler v. Arntz, 221 
N W. 727, 197 Wls. 195. 

42 C.J. p 1147 note 35. 

70. Cal.—Meincke v. Oakland Ga¬ 
rage, 79 P 2d 91. 11 Cal.2d 265— 
Ramsperger v. Los Angeles Motor 
Coach Co . 41 P 2d 562, 4 Cal.App.2d 
673—Chlng Wing v. Kishi. 268 P. 
483, 92 Cal App. 495. 

Colo—Fabling v. Jones, 114 P.2d 
1100, 108 Colo. 144. 

D.C—Boaze v. Wmdrldge & Handy, 
102 F.2d 628, 70 App.D.C. 24. 

Ill —Green v. Drew, 67 N.E.2d 227, 
324 Ill.App. 84. 

Iowa.—Ward v. Zcrzanek. 289 N.W. 
443. 227 Iowa 918. 

La—Roberts v. Duracher, App., 196 
So. 676—Rutter v. Norman, App., 
389 So. 609—Hayes v. Gunter Bros. 
Lumber Co., 129 So. 401, 14 La.App. 
402. 

Md.—Jackson v. Forwood, 47 A.2d 81, 
186 Md. 379. 

Mich.—Anderson v. Bliss, 274 N.W. 
809. 281 Mich. 323. 

Ohio.—Titus v. Stouffer, App., 40 N. 
E 2d 3 78. 

Or.—Maneff v. Lamer, 54 P.2d 287, 
162 Or. 619. 

Pa.—Koch v. Shlllady, Com.Pl., 29 
Del.Co. 238. 

Vt.—Mcrrihew v. Goodspeed, 147 A. 

346, 102 Vt. 206, 66 A.L.It. 1109. 

Va.—Jenkins v. Johnson. 42 SE.2d 
319, 186 Va. 191—Willard Stores v. 
Cornnell, 23 S.E.2d 761, 181 Va. 143. 
Particular acts or omissions held 
proximate or contributing cause of 
Injury: 

(1) Crossing street diagonally.— 
Fennel v. Yellow Cab Co., 244 P. 263, 
138 Wash. 198. 

(2) Disregard of traffic signal.— 
Hurtel v. Albert Cohn, Inc., 62 P.2d 
222, 5 Cal.2d 145. 


(3) Failure to follow crosswalk.— 
Milligan v. Weare. 28 A.2d 463, 139 
Me. 199. 

(4) Failure to keep proper lookout. 
—Harper v. Shreveport Ice Cream 
Factory, La.App., 162 So. 471. 

(5) Failure to yield right of way. 
Cal.—Welssman v. Seehusen, 131 P. 

2d 10. 55 Cal.App.2d 391. 

Wis—Engstrum v Sentinel Co., 267 
N.W. 636, 221 Wis. 577. 

(6) Other particular acts or omis¬ 
sions. 

Ky.—Runge v. Haller, 33 S.W.2d 317, 
236 Ky. 423. 

La.—Rottman v. Beverly, App., 162 
So. 73, reversed on other grounds 
165 So. 153, 183 La. 947. 

Ohio—Clasco v. Mcndelman, App., 58 
N.E.2d 94, reversed on other 
grounds 56 N.E.2d 210, 143 Ohio St. 
649. 

Wash —Steen v. Hedstrom, 63 F.2d 
507, 189 Wash. 75. 

Failure to look where motor vehicle 
not visible 

A pedestrian’s failure to look for 
approaching motor vehicles before 
crossing a street or highway will not 
preclude his recovery for injuries 
sustained if the automobile which in¬ 
jured him could not have been seen if 
he had looked, and, therefore, the 
failure to look was not a contributing 
cause of his injury.—Parker v. 
Smith, 135 A. 495, 100 Vt. 130—42 C.J. 
p 1153 note 46. 

71. La.—Tooke v. Muslow Oil Co., 
App., 183 So. 97. 

Wash—Cox v. Kirch, 123 P.2d 328, 12 
Wash.2d 678. 

72. U.S.—U. S. v. Standard Oil Co. 
of Cal., D.C.Cal., 60 FSupp. 807, 
affirmed, C.C.A., 153 F.2d 958, af¬ 
firmed 67 S.Ct. 1604, 332 U.S. 301. 
91 L.Ed. 2067. 

Cal.—Broun v. Blair, 80 P.2d 95, 26 
Cal.App.2d 613—Rock v. Orlando, 
280 P. 377, 100 Cal.App. 498—rot¬ 
ter v. Driver, 275 P. 526, 97 Cal. 
App. 311. 

Conn.—La Femlna v. International 
Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers of 
America, 45 A.2d 158, 132 Conn. 
420. 

Ill.—Hoobler v. Voelpei, 246 Ill.App. 
69. 

Mich.—Guina v. Harrod, 266 N.W. 
393, 275 Mich. 893. 

Ohio.—Standard Motor Sales Co. v. 
Miller, 164 N.E. 55, 30 Ohio App. 


Wash.—Knutson v. McMahan, 58 P.2d 
1033, 186 Wash. 518. 

42 C.J. p 1133 note 42 [bj. 

Particular acts or omissions 

(1) Crossing at place other than 
intersection or crosswalk. 

Cal.—Griffiths v. Crawford, 52 P.2d 
548, 10 Cal.App.2d 643—Mahoney v. 
Murray, 35 P.2d 612, 140 Cal.App. 
206. 

Ky.—Murphy v. Homans, 150 S.W.2d 
14, 286 Ky. 191. 

Ohio.—Standard Motor Sales Co. v. 

Miller, 164 N E. 55. 30 Ohio App. 7. 
Tenn.—Phillips-Buttorff Mfg. Co. v. 
McAlexander, 15 Tenn. App. 618— 
Elmore v. Thompson, 14 Tenn.App. 
78. 

W.Va.—Meyn v. Dulaney-Miller Auto 
Co., 191 S.E. 558, 118 W.Va. 545. 

(2) Failure to yield right of way. 
—Ramsey v. Sharpley. 171 S.W.2d 

427, 294 Ky. 28C. 

73. Cal—Reed v. Stroh, 128 P 2d 
829, 54 Cal.App.2d 183—Davis v. 
Renton, 278 P. 442, 99 Cal.App. 264 
—Klnncar v. Martlnelll, 258 P. 686, 
84 Cal.App. 721. 

Ohio.—Valentine v. Pavilonis, 160 N. 

E. 737. 27 Ohio App. 26. 

Tenn.—Elmore v. Thompson, 14 Tenn. 
App. 78. 

Vt.—Puclmine v. Ray, 6 A.2d 28, 110 
Vt. 313. 

Wash.—Cox v. Kirch, 123 P.2d 328, 
12 Wash.2d 678—Turnquist v. 
Rosaia Bros., 83 P.2d 353, 196 
Wash. 434. 

Conduct 

The determination of the question 
whether a pedestrian in crossing a 
street used the requisite care in¬ 
volved a consideration of his conduct 
and of the circumstances which 
might properly influence that con¬ 
duct.—Stinson v. Soble, 17 N.E.2d 703, 
301 Mass. 483. 

Vigilance required of pedestrian in 
crossing street or highway must be 
proportionate to dangers involved. 
Tex.—Koock v. Goodnight, Civ.App., 
71 S W.2d 927, error refused. 

Vt.—Howley v. Kantor, 163 A. 628, 
105 Vt. 128. 

74. U.S.—Boston Elevated Ry. v. 
Greaney, C.C.A.Mass., 68 F.2d 657. 

Cal.—Reed v. Stroh, 128 P.2d 829, 54 
Cal.App 2d 183—Henry v. Lings- 
weiler, 253 P. 357. 81 Cal.App. 142. 
Mich.—Leary v. Fisher, 227 N.W. 767, 
248 Mich. 574. 

42 C.J. p 1147 notes 33 [a], 34. 

75. Md.—Dallas v. Dlegal, 41 A. 2d 
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pedestrian has the right of way while crossing does 
not absolve him from the duty to observe the rule 
of due care and caution to avoid injury, 76 and, on 
the other hand, a pedestrian not having the right of 
way is not guilty of negligence merely because of 
that fact, if he exercises the care required of a per¬ 
son in that situation. 77 The rule as to the care re¬ 
quired of a person crossing a railroad track has 
been held inapplicable to a pedestrian crossing a 
street. 78 

A pedestrian crossing a street or highway has a 
right to rely on the exercise of due care by the op¬ 
erator of a motor vehicle and his compliance with 
rules of the road and traffic regulations, 78 and a 
pedestrian need not anticipate a motorist’s negli¬ 
gence. 80 However, there is no such right of re¬ 
liance after the pedestrian acquires actual or con¬ 
structive notice of the negligent operation of the 


vehicle, 81 and in any case he is not absolved* from 
the duty of using due care under the circumstanc¬ 
es. 88 

Extent of road traversed . As a general rule, the 
duty to use due care while crossing continues 
throughout the entire passage from one side of the 
street to the other, 88 and the fact that the pedes¬ 
trian in crossing reaches a point on the further 
shoulder of the highway or beyond does not ex¬ 
cuse him from any further duty to use reasonable 
care; 84 but a pedestrian on the shoulder of the 
road need observe less caution than one on the 
road itself. 85 

Stopping in roadway to allow passage of vehicle . 
It is not as a matter of law negligence for a pedes¬ 
trian who has started to cross a street to stop near 
the curb 86 or in the middle of the street 87 and out 
of the apparent path of an approaching vehicle to 


161, 184 Md. 372—Universal Credit 
Co. v. Merryman, 195 A. 689. 173 
Md. 256. 

76. U.S.—Thomas v. Goldman, C.C.A. 
Va., 167 F.2d 316—Suburban Trans¬ 
it Corp. v. Malone, C.C.A.S.C., 156 
F.2d 422. 

Md.—Sheriff Motor Co. v. State, for 
use of Parker, 179 A. 508, 169 Md. 

79. 

Wash.—Davis v. Riegel, 44 P.2d 771, 
182 Wash. 1. 

77. Or.—Lynch ▼. Clark, 194 P.2d 
416. 

7a Mich.—Arnell v. Gordon, 207 N. 

W. 826. 234 Mich. 140. 

Ohio.—Valentine v. Pavilonis, 160 N. 

E. 737, 27 Ohio App. 26. 

L«bi exacti ng duty 

The duty of a pedestrian to avoid 
a collision Is less exacting in the case 
of a motor vehicle than in that of 
a locomotive or trolley car confined 
to & track, since the former can 
change its path at the pleasure of the 
operator.—Lament v. Adams Express 
Co., 107 A. 373, 264 Pa. 17. 

79, Cal.—Br&nnock v. Bromley, 86 P. 
2d 1062, 30 Cal.App.2d 616—Rignell 
v. Font. 266 P. 688, 90 Cal.App. 730 
—Henry v. Lingsweiler, 263 P. 357, 
81 Cal. App. 142. 

Ind.—Vogel v. Ridens, 44 N.E.2d 238, 
112 Ind.App. 493. 

Iowa.—Lawlor v. Gaylord, 10 N.W. 2d 
531, 233 Iowa 834. 

Xy.—Murphy v. Homans, 160 S.W.2d 
14, 286 Ky. 191. 

La.—Law v. Osterland, 3 So.2d 680, 
198 La. 421—Morgan v. Domino, 
App., 166 So. 208—Delcourt v. Ber¬ 
nard, 186 So. 909, 16 La.App. 616. 
Me.—Sturtevant v. Ouellette, 140 A. 
868, 126 Me. 658. 

Md.—Crunkilton v. Hook, 42 A.2d 517, 
185 Md. 1. 

Mass.—Desjarlals v. Kelley! 12 HE. 


2d 190, 299 Mass. 182—Legg v. 
Bloom. 184 N.E 832. 282 Mass. 303 
—Laroche v. Singsen, 183 N E. 767, 
281 Mass. 369—Martin v. Florin, 
172 N.E. 896. 273 Mass. 13—Hutch¬ 
inson v. H. E. Shaw Co., 172 N.E. 
788, 273 Mass. 51. 

Mich.—Shank v. Lucker, 296 N.W. 
852, 296 Mich. 705—Carter v. C. F. 
Smith Co., 281 N.W. 380, 286 Mich. 
621. 

Minn.—Reier v. Hart, 277 N.W. 405, 
202 Minn. 164. 

Mo.—Danzo v. Humfeld, 180 S.W 2d 
722—Pitcher v. Schoch, 139 S.W.2d 
463, 345 Mo. 1184—Lee v. City Ice 
Co., App., 64 S.W.2d 736—Phillips 
v. Yellow Cab Co.. 36 S.W.2d 419, 
225 Mo.App. 1172—Cox v. Reynolds, 
App., 18 S.W.2d 576. 

N.H.—Chemikles v. J. M. Wilson Co., 
152 A. 275, 84 N.H. 437—McCarthy 
v. Souther, 137 A. 445, 83 N.H. 29. 
Ohio.—Valentine v. Pavilonis, 160 N. 

E. 737, 27 Ohio App. 26. 

Or.—De Witt v. Sandy Market, 115 
P.2d 184, 167 Or. 226. 

Pa.—Lane v. Samuels, 39 A.2d 626, 
350 Pa. 446—McGurk v. Belmont, 
146 A. 639, 297 Pa. 192—Morris v. 
White, Com.Pl., 33 Luz Leg.Reg. 
437. 

Vt.—Duchaine v. Ray, 6 A.2d 28, 110 
Vt. 313—Farrell v. Greene, 2 A. 2d 
194, 110 Vt. 87. 

Va—Moore v. Scott, 169 S.E. 902, 160 
Va. 610. 

Vigilance 

The rule requiring constant vigil¬ 
ance by pedestrians to protect their 
own safety must be relaxed If there 
Is evidence to show that automobile 
was at least partially on wrong side 
of street.—Van Antwerp v. Smith, 
103 P.2d 446, 89 Cal.App. 458. 

80. Cal.—Foerster v. Direito, 170 P. 

2d 986. 76 Cal.App.2d 323. 

Md.—Crunkilton v. Hoojc, 42 A.2d 6l7f 
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185 Md. 1—Edwards v. State, for 
Use of Guy, 170 A. 761, 166 Md. 217. 
Mass.—Desjarlals v. Kelley, 12 N.E. 

2d 190, 299 Mass. 182 
Mich.—Guina v. Harrod. 266 N.W. 
393, 276 Mich. 393—Leary v. Fish¬ 
er, 227 N.W. 767, 248 Mich. 574. 
Minn.—Reier v. Hart, 277 N.W. 405, 
202 Minn. 154. 

N.J.—Horn v. Szumski, 137 A. 792. 5 
N.J.Misc. 672. 

Ohio —Martin v. Heintz, 184 N.E. 852. 
126 Ohio St. 227. 

81. Iowa.—Lawlor v. Gaylord, 10 N. 

W.2d 531, 233 Iowa 834. 

Md —Webb-Pepploe v. Cooper, 161 A. 
235, 159 Md. 426. 

Vt.—Farrell v. Greene, 2 A.2d 194, 110 
Vt. 87. 

Knowledge by plaintiff's witnesses 

of excessive speed of automobile 
striking plaintiff, not communicated 
to plaintiff, is not imputed to plain¬ 
tiff.—Trentman v. Cox, 160 N.E. 716, 
118 Ohio St. 247. 

88. Mo.—Danzo v. Humfeld, 180 S. 
W.2d 722. 

N.H.—L’Heureux v. Desmarais, 197 A. 
327, 89 N.H 237. 

Ohio.—Weaver v. Liberty Cabs, App., 
33 N.E.2d 853. 

Vt.—Duchaine v. Ray, 6 A.2d 28, 110 
Vt. 313—Farrell v. Greene, 2 A. 2d 
194, 110 Vt. 87. 

83. Cal.—O'Brien v. Schellberg, 140 
P.2d 169, 69 Cal.App.2d 764. 

84. Conn.—Mlnacci v. Logudice, 11 
A.2d 354, 126 Conn. 846. 

88. Conn.—Mlnacci v. Logudice, su¬ 
pra. 

88. La.—Martin v. Zataraln, 7 La. 
App. 629. 

42 C.J. p 1148 note 40. 

87. Pa.—Arnold v. MoKelvey. 98 A. 

669, 258 Pa. 824. 

42 C.J. P 1148 note 41. 
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allow it to pass ahead of him; but the fact that an 
injured person could have avoided the accident by 
stopping and allowing a motor vehicle to pass does 
not defeat his recovery, where under the circum¬ 
stances he exercised ordinary care in proceeding. 88 

Attempt to avoid injury. A pedestrian who aft¬ 
er advancing part way into the roadway sees an 
automobile approaching and steps back in an at¬ 
tempt to avoid it, is not negligent as a matter of 
law; 89 but one who stops in the middle of a road¬ 
way in a place of safety, and then steps into a 
place of danger when an automobile is nearly up¬ 
on him, is negligent. 90 

Excuse for negligence. While a distracting 
cause might excuse a temporary want of due care 
on the part of a pedestrian crossing a street, 91 it 
must be something more than mere carelessness or 
forgetfulness, 92 and one who by inadvertence, for¬ 
getfulness, inattention, absent-mindedness, or care¬ 
lessness places himself in a position of danger in 
crossing a street is negligent. 93 

Towing and towed vehicles. A pedestrian at¬ 
tempting to cross a street or highway between a 
towing and a towed motor vehicle is not negligent 
as a matter of law in failing to observe the rope 
between the two vehicles when there is nothing to 


warn him of its presence or to see that the second 
car is not under its own power, 94 but he is required 
to use reasonable care to discover it, 95 and a fail¬ 
ure to exercise such care constitutes negligence. 96 

b. Place of Grossing 

(1) In general 

(2) At intersections and public crossings 

(1) In General 

(a) General rules 

(b) Governmental regulations 

(a) General Rules 

In the absence of a restrictive or prohibitory regula¬ 
tion, a pedestrian has the right to cross a street or high¬ 
way at any point therein, and it Is not of itself negli¬ 
gence to cross between intersections or at a place where 
there is no regular crossing, although in such case a 
greater amount of care is required than when crossing 
at a place regularly provided or used therefor. 

In the absence of a restrictive or prohibitory reg¬ 
ulation, a pedestrian in the exercise of reasonable 
care has the right to cross a street or highway at 
any point therein, 97 and it is, therefore, not negli¬ 
gence as a matter of law to cross between intersec¬ 
tions or at a place where there is no regular cross¬ 
ing. 98 The pedestrian must, however, take into ac- 


88 . Utah.—Sorenson v. Bell, 170 P. 
72, 61 Utah 262. 

89. Cal.—Potter v. Back Country 
Transp. Co., 164 P. 342, 33 C&l.App. 
24 

Failure to look before stepping 1 back 
see infra § 471. 

90. Conn.—Russell v. Vergason, 111 
A 625, 95 Conn. 431. 

91. Ala.—Racine Tire Co. v. Grady, 
88 So. 337, 205 Ala. 423. 

Circumstances held not to excuse 
negligence 

Iowa.—Zuck v. Larson, 270 N.W. 384, 
222 Iowa 842. 

98. Ala.—Racine Tire Co. v. Grady, 
88 So. 337, 205 Ala. 423. 

42 C.J. p 1148 note 46. 

93. Ala—Racine Tire Co. v. Grady, 
supra. 

94. N.Y.—Wolcott v. Renault Sell¬ 
ing Branch, 119 N.E. 556, 223 N.Y. 
288. 

95. Cal.—Stelnberger v. California 
Electric Garage Co., 168 P. 670, 176 
Cal. 386. 

96. Cal.—Steinberger v. California 
Electric Garage Co., supra. 

97. Cal.—Quinn v. Rosenfeld, 102 P. 
2d 317, 16 Cal.2 486—Kapitan v. 
Smith, 161 P.2d 270. 70 Cal.App.2d 
464—Nickell v. Rosenfleld, 255 P. 
760, 82 Cal.App. 369. 

Ga.—Jackson v. Crimer, 24 S.E.2d 
•03, 69 Ga.App. 18—Claxton v. 


Ilouks, 23 S.E 2d 101, 68 Ga.App. 
3N3— Corpus Juris cited in Eubanks 
v Mullis, 181 S.E 604, 606. 61 Ga. 
App 728. 

Iowa.— Sheridan v. Limbrecht, 218 N. 

W. 278, 205 Iowa 573 
La.—Pettaway v. K. C\ S. Drug Co., 
App. 166 So 902— Corpus Juris 
quoted in Morgan v. Dornino, App., 
166 So. 208, 211. 

Mich —Delfosse v. Bresnahan. 9 N. 
W.2d 866, 305 Mich. 621—Wallace 
v. Kramer, 296 N.W. 838, 296 Mich. 
680—Buchcl v. Williams, 262 N.W. 
759, 273 Mich. 132. 

Mo —Danzo v. Humfeld, 180 S.W.2d 
722—Pitcher v. Schoch, 139 S W.2d 
463, 345 Mo. 1184—Richards v. 

Gardner, App., 193 S.W.2d 354— 
Hicks v. De Luxe Cab Co., App., 189 
S.W.2d 152—Smart v. Raymond, 
App., 142 S.W.2d 100. 

Mont.—Carey v. Guest, 258 P. 236, 
78 Mont. 415. 

Neb.—Watters v. McPherson. 4 N W. 
2d 605, 141 Neb. 607—Kauf’imnn v. 
Fundaburg, 242 N W. 658, 123 Neb. 
340. 

N.Y.—Sosniak v. Lazar, 35 N.Y.S.2d 
511. 

Pa.—Morris v. Harmony Short Line 
Motor Transp. Co., 34 A.2d 534, 348 
Ta. 117—Dempsey v. Cuneo East¬ 
ern Press Ink Co. of Penns> lvania, 
179 A. 220, 318 Pa. 557—Kolb v. 
Isenberg, 28 A.2d 729, 150 Pa.Su- 
per, 482—Pinto v. Bell Fruit Co., 
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24 A.2d 768, 148 Ta.Super 132— 
Dnesbach v. Infants Socks, Inc., 
Com Pi , 36 Berks Co L J. 59. 

Term.—Elmore v. Thompson, 14 Tenn. 
App. 78. 

42 C.J. p 1037 note 64. 

98. Cal.—Tomey v. Dyson. 172 F.2d 
739. 76 Cal.App.2d 212—Casalegno 
v. Leonard, 105 P.2d 125, 40 Cal. 
App.2d 575 —De Nardi v. Palanca, 8 
P 2d 22ft, 120 Cal App 371—Patania 
v. Yellow-Chocker Cab Co., 283 P. 
295, 102 Cal.App 600 

Conn.—Oapulo v. Wells, 149 A. 855, 
111 Conn. 36h. 

Ga.—Jackson v Crimer, 24 S.E.2d G03, 
69 Ga.App. 18. 

Iowa —Spaulding v. Miller, 249 N.W. 
642, 216 Iowa 948. 

La.—Pettaway v. K. C. S. Drug Co., 
App., 166 So. 902— Corpus Juris 
quoted in Morgan v. Domino, App., 
166 So. 208, 211. 

Md—Thursby v. O’Rourke, 23 A.2d 
656, 180 Md. 223—Ebert Ice Cream 
Co. v. Eaton, 187 A. 865, 171 Md. 30 
—Thompson v. Sun Cab Co. # 184 A. 
676, 170 Md. 299. 

Mass.—Nicholson v. Babb, 23 N.E.2d 
103, 304 Mass. 216—Boni v. Gold¬ 
stein, 177 N.E. 581, 276 Mass. 372. 

Mo—Richards v. Gardner, App., 193 
S.W.2d 354—Hicks v. De Luxe Cab 
Co., App., 189 S.W.2d 152. 

N.J.—Van Rensselaer v. Viorst, 67 
A.2d 49. 136 N.J.Law 628. 

ra.— Elbell v. Smith, 55 A.2d 321, 
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Count the rights of vehicles and their presence in 
the street,*® and exercise reasonable care 1 consist¬ 
ent with the circumstances 2 and commensurate 
with the danger, 8 even though he may rely to some 
extent on the exercise of due care by a motorist. 4 
Accordingly, a greater amount of care usually is 
demanded of a pedestrian crossing between inter¬ 
sections than of one crossing at a place regularly 
provided or used therefor, 6 although this rule does 
not apply to one crossing a highway where no 


street intersections or crossings exist 6 

The obligation on the part of a pedestrian cross¬ 
ing a street to make reasonable use of his senses 
to discover and avoid danger from approaching mo¬ 
tor vehicles, discussed generally infra § 471, re¬ 
quires that he maintain a proper lookout when 
crossing a street between intersections, 7 especially 
where the street is a main traveled one in a village 
or city, 8 and failure to keep such a lookout may con¬ 
stitute negligence. 2 Although it has been held that 


SB 7 Fa. 490—Morris ▼. Harmony 
Short Line Motor Transp. Co., 34 
A.2d 534, 348 Pa. 117—Hamilton v. 
Moore, 6 A.2d 787, 335 Fa. 433— 
Ross v. Pittsburgh Motor Coach 
Co., 39 A.2d 148, 156 Pa.Super. 45— 
Kolb v. Isenberg, 28 A.2d 729, 150 
Fa.Super. 482—Pinto v. Bell Fruit 
Co.. 24 A.2d 768, 148 Pa.Super. 132 
—Joannldes v. Norris, 23 A.2d 53, 
146 Pa.Super. 488—Jacobson v. Pal¬ 
ma. 175 A. 731. 115 Pa Super. 401- 
Hartley v. Navickis, Com.PL, 33 
Del.Co. 161. 

Tenn.—Kelley-Powell Co. v. Landen, 
7 Tenn,App. 92. 

Vt.—Colburn v. Frost, 9 A2d 104 f 111 
Vt. 17. 

42 C.J. p 1149 note 81. 

99. La.—Matnssa v. Economy Cab 
Co., App., 158 So. 239. 

Mich.—Szekercs v. Detroit MotorbuB 
Co., 232 N.W. 700. 252 Mich. 46. 

42 C.J. p 1149 note 82. 

1. N.J.—Van Rensselaer v. Viorst, 
67 A.2d 49, 136 N.J.Law 628. 

N.T.—Sosniak v. Lazar, 35 N.Y.S.2d 
511. 

Or.—De Witt v. Sandy Market, 115 P. 

2d 184. 167 Or. 226. 

Vt.—Colburn v. Frost, 9 A.2d 104, 
111 Vt. 17. 

CtaoM negligence precludes recovery 

IlL—Kannapel v. Goodyear Tire & 
Rubber Co., 4 N.E.2d 262. 288 111. 
App. 621. 

Cal.—Tomey v. Dyson, 172 P.2d 
789, 76 Cal.App.2d 212—Colburn v. 
Schilling, 107 P.2d 279, 41 Cal.App. 
2d S4I. 

Iowa.—Orth v. Gregg, 250 N.W. 113, 
217 Iowa 516. 

Pa.—Di Bona v Philadelphia Transp. 

Co.. 61 A.2d 768, 356 Pa. 204. 

Vt.—Colburn v. Frost, 9 A.2d 104, 
111 Vt. 17. 

Apparent situation 

Contributory negligence of a pe¬ 
destrian crossing the street between 
intersections is to be judged by the 
situation as it appeared or ought to 
have appeared to him at the time.— 
Xsor V. Brigham, 17 A.2d 236, 111 
Vt. 438. 

Mm Conn.—Miller v. Stamford Trans¬ 
it Co., 32 A.2d 63, 130 Conn. 63. 
Iowa.—Spaulding v. Miller, 249 N.W. 
642, 216 Xowa 948—Sheridan v. 


Limbrecht. 218 N.W. 278, 2 05 Iowa 
573. 

Vt.—Izor v. Brigham, 17 A.2d 236, 
111 Vt. 438—Colburn v. Frost, 9 
A.2d 104, 111 Vt. 17. 

4. Mass —Sooserian v. Town Taxi, 
191 N.E. 763, 287 Mass. 65—13oni 
v. Goldstein, 177 N.E. 681, 276 
Mass. 372. 

Vt.—Colburn v. Frost, 9 A.2d 104, 111 
Vt. 17. 

Maintenance of lookout 

Iowa.—Orth v. Gregg, 250 N.W. 113, 
217 Iowa 516. 

Va.—Dobson-Peacock v. Curtis, 186 

S.E. 13, 166 Va. 550. 

5. Cal.—Casalegno v. Leonard, 105 
P.2d 125, 40 Cal.App 2d 675—Gas¬ 
ton v. Hlsashi Tsuruda, 43 P.2d 
355, 5 Cal.App.2d 639—De Nnrdi v. 
Palanca, 8 P.2d 220, 120 Cal.App. 
371—Patania v. Yellow Checker- 
Cab Co.. 283 P. 295, 102 Cal App. 
600. 

La—Morgan ▼. Domino, App., 166 
So. 208. 

Md.—State, for Use of Parks, v. In- 
sley, 29 A.2d 904, 181 Md. 347— 
Thursby v. O’Rourke, 23 A.2d 656, 
180 Md. 223—Legum v. Slate, for 
use of Moran. 173 A 665, 167 Md. 
339. 

Mont.—Carey v. Guest, 258 P. 236, 78 
Mont. 415. 

Neb.—Watters v. McPherson, 4 N.W. 
2d 605, 141 Neb. 607. 

Pa.—Rucheski v. Wisswesser, 60 A. 
2d 291, 355 Ta. 400—Morris v. Har¬ 
mony Short Line Motor Transp. 
Ce., 34 A.2d 534, 348 Pa. 117— 
Schweitzer v. Scranton Bus Co., 25 
A.2d 15G, 344 Pa. 249—Gajewski v. 
Llghtner, 19 A.2d 355. 341 Pa. 614 
—Hamilton v, Moore, 6 A.2d 787, 
335 Pa. 433—Fearn v. City of Phil¬ 
adelphia, 182 A. 534, 320 Pa. 156— 
Dempsey v. Cuneo Eastern Press 
Ink Co. of Pennsylvania, 179 A 
220, 318 Pa. 657—Ross v. Pitts¬ 
burgh Motor Coach Co., 39 A.2d 
148, 166 Pa.Super. 45—Pinto v. Bell 
Fruit Co., 24 A.2d 768, 148 Pa. 
Super, 132—Drlesbach v. Infants 
Socks. Inc., Com.PL, 36 Berks Co. 
L.J. 59—Hartley v. Naulckis, Com. 
PL. 83 Del.Co. 161. 

42 C.J. p 1149 note 84. 

Greater vigilance 

Iowa.— Lorimer v. Hutchinson Ice 
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Cream Co., 249 N.W. 220, 21< Iowa 
384. 

Vt.—Colburn v. Frost, 9 A.2d 104. 
Ill Vt. 17—Eagan ▼. Douglas, 175 
A. 222, 107 Vt. 18, followed in 175 
A 225, 107 Vt. 10. 

6. Pa.—Lowers v. Zuker, 157 A 839, 
102 Pa.Super. 581, 

7. U.S.—Standard Oil Co. of Ken¬ 
tucky v. Noakes, C.C.A.Ky„ 69 F. 
2d 897. 

Iowa.—Zuck ▼. Larson, 270 N.W. 384, 

222 Iowa 842. 

Mich.—Beers v. Arnot, 14 N.W.2d 611, 
308 Mich. 604—Haley v Grosse lie 
Rapid Transit Co., 287 N.W. 636, 
290 Mich. 373. 

N.C.—Tysinger v. Coble Dairy Prod¬ 
ucts, 36 S.E 2d 246. 225 N C. 717. 

Or.—Bakkum v. Holder, 296 P. 1115, 
135 Or. 387. 

Pa.—Morris v. Harmony Short Line 
Motor Transp. Co., 34 A.2d 534, 348 
Pa. 117—Schweitzer v. Scranton 
Bus Co., 25 A.2d 156, 344 Pa. 249 
—Watson v. Lit Bros., 135 A. 631, 
288 Pa. 175—Ross v. Pittsburgh 
Motor Coach Co.. 39 A.2d 148, 156 
Pa.Super. 45—Pinto v. Bell Fruit 
Co.. 24 A.2d 768, 148 Pa.Super. 132. 
R.I.—Kalify v. Udin. 169 A 644. 52 
R.I. 191. 

Tims And plaos 

A pedestrian crossing the street 
between intersections must look at 
such time and place as will reason¬ 
ably be of some benefit In protecting 
him and informing him of traffic 
conditions.—Izor v. Brigham, 17 A.2d 
236, 111 Vt. 438—Colburn v. Frost, 
9 A.2d 104, 111 Vt. 17—Duchaime v. 
Ray, 6 A2d 28. 110 Vt. 313—Eagan 
v. Douglas, 175 A 222, 107 Vt. 10, 
followed in 176 A 225, 107 Vt. 18. 

a Vt—Colburn v. Frost, 9 A.2d 104, 
111 Vt. 17—Duchaine v. Ray, 6 A. 
2d 28, 110 Vt. 813—Eagan v. Doug¬ 
las, 175 A 222, 107 Vt 10, fol¬ 
lowed In 175 A 225, 107 Vt 18. 

a Cal.—Chase v. Thomas, 46 P.2d 
200, 7 Cal.App.2d 440. 

Iowa.—Zuck v. Larson, 270 N.W. 384, 
222 Iowa 842, 

La.—Cooper v. Baton Rouge Bus Co., 
App., 4 So.2d 619. 

Me.—Milligan v. Wears, 28 A.2d 463, 
189 Ms. 199. 

Md.—CruakUtoa f. Book, 42 A.2d 
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the pedestrian need not maintain a constant vigi¬ 
lance while crossing, 10 it has also been held that he 
must continue to be watchful during all the time he 
is crossing, 11 and that his duty to keep a lookout 
cannot be said, as a matter of law, to be fully per¬ 
formed by merely looking in both directions as he 
leaves the curb or enters the roadway, 12 especially 
where the observation was made so long prior to 
his entry of the zone of danger as to be ineffec¬ 
tive. 13 A pedestrian crossing between intersections 
is charged with seeing what he could and should 
have seen, 14 and if he looks and fails to sec an ap¬ 
proaching vehicle which is in plain view he may be 
guilty of negligence. 16 

(b) Governmental Regulations 

A violation of a regulation prohibiting a pedestrian 
from crossing a street at a place other than an inter¬ 
section or a regular crossing may constitute negligence, 
but a regulation merely requiring the pedestrian to yield, 
the right of way in crossing at such a place does not 
prohibit a crossing although the pedestrian may be oblig¬ 
ed to exercise a greater amount of care than when cross¬ 
ing at a point where he has the right of way. 


Under some governmental regulations, a pedes¬ 
trian is prohibited from crossing a street between 
intersections or at a point where there is no regu¬ 
lar crossing, 10 and, where a pedestrian violates such 
a regulation and is injured by a motor vehicle, such 
violation may be invoked as a defense to a suit by 
the pedestrian. 17 Some decisions have held that 
noncompliance with such a regulation is not of it¬ 
self contributory negligence, 13 although it may con¬ 
stitute prima facie negligence, 19 or evidence of 
negligence, 20 but other decisions have considered 
such noncompliance to constitute negligence per 
se. 21 It has been held that a pedestrian crossing a 
street in violation of such a regulation is under a 
duty to keep a constant lookout for his own safety 
in all directions of anticipated danger, and is guilty 
of negligence if he fails to do so. 22 

Regulations as to right of way . Under regula¬ 
tions giving to vehicles the right of way over pedes¬ 
trians between regular crossings or street intersec¬ 
tions, or requiring a pedestrian to yield the right 
of way at such a place to a motor vehicle, a pedes- 


B17, 185 Md. 1—State, for Use of 
Parks, v. Inslcy, 29 A.2d 904, 181 
Md. 347—Webb-Pepploe v. Cooper, 
151 A. 236, 159 Md. 426. 

Mo.—Danzo v. Humfeld, 180 S.W.2d 
722. 

Mich.—Schwartz v. Dahlquist, 30 N. 
W.2d 809, 320 Mich. 135—Haley v. 
a Grosse lie Rapid Transit Co., 287 
’N.W. 536, 290 Mich. 373.' 

N.C.—Tysingor v. Coble Dairy Prod¬ 
ucts, 26 S.E 2d 246. 225 N.C. 717. 
Pa.—Schweitzer v. Scranton Bus Co., 
25 A.2d 166, 344 Pa. 249—Carne- 
vale v. McCrady-Rodgers Co., 178 
A. 472, 318 Pa. 369—Bateman v. 
Zorocoff. 2 A.2d 574, 133 Pa.Super. 
245—Driesbach v. Infants Socks, 
Inc., Com.Pl., 36 Berks Co. 59 — 
Blake v. Marlnelli. 30 Erie Co. 116, 
affirmed 63 A.2d 560, 357 Pa. 314. 
Wis.—Kroehler v. Arntz, 221 N.W. 
727. 197 Wis. 195. 

Subsequent lookout does not ex¬ 
cuse negligent conduct.—Getzwiller 
v. Fergeson, Tex.Civ.App., 145 S.W. 
2d 913. 

10. Vt.—Izor v. Brigham, 17 A.2d 
236, 111 Vt. 438—Eagan v. Douglas, 
175 A. 222, 107 Vt. 10, followed 
In 175 A. 325, 107 Vt. 18. 

11. Cal.—Sheldon v. James, 166 P. 
8. 175 Cal. 474, 479, 2 A.L.R. 1493. 

Or.—Bakkum v. Holder, 295 P. 1115, 
135 Or. 387. 

Pa.—Morris v. Harmony Short Line 
Motor Co., 34 A.2d 534, 348 Pa. 
117—Clark v. Simmons, Com.PL, 
42 Lack.Jur. 58. 

42 C.J. p 1150 note 87. 

ML Cal.—Sheldon v. James, 166 P. 

8, 175 Cal. 474, 2 A.L.R. 1493. 

42 C.J. p 1150 note 86. 


13. Vt.—Eagan v. Douglas, 175 A. 
222, 107 Vt. 18, followed in 175 A. 
225. 10^ Vt. 10. 

14. Kan—Goodloe v. Jo-Mar Dair¬ 
ies Co.. 185 P.2d 158, 163 Kan. 611. 

Md.—Crunkilton v. Hook, 42 A.2d 517, 
185 Md. 1. 

Buie held inapplicable 
Vt.—Duchaine v. Ray, 6 A.2d 28, 110 
Vt. 313. 

15. Cal.—Ramsperger v. Los Ange¬ 
les Motor Coach Co., 41 P.2d 662, 4 
Cal App.2d 673—Horton v. Stoll, 40 
P.2d 603, 3 Cal.App.2d 687. 

Conn.—Ilizam v. Blackman, 131 A. 

415, 103 Conn. 647. 

La.—Thompson v. Dyer, App., 1 So. 
2d 433. 

Mich.—Haley v. Grosse lie Rapid 
Transit Co., 287 N.W. 536, 290 

Mich. 373. 

Pa.—Carnevale v. McCrady-Rodgers 
Co., 178 A. 472, 318 Pa. 369. 

16. Cal.—Koeppel v. Daluiso, 5 P.2d 
457, 118 Cal.App. 442. 

Ohio.—Smith v. Zone Cabs, 21 N.E.2d 
336, 135 Ohio St. 415—Masters v. 
Von Lehmden, 173 N.E. 303, 36 
Ohio App. 414. 

42 C.J. p 1038 note 68, p 1150 note 88. 

Between eroseftags controlled by sig¬ 
nals 

(1) Under regulations prohibiting 
a pedestrian from crossing a street 
between adjacent street crossings 
where traffic is controlled by signals, 
a pedestrian may cross at a marked 
crosswalk between the adjacent in¬ 
tersections.—Templeton v. Kelley, 6 
S.E.2d 566, 216 N.C. 487, modified on 
other grounds 7 S.E.2d 880, 217 N.C. 
164. 


(2) An unchanging stop warning 
sign does not constitute a controlled 
signal so as to render the prohibitory 
regulation applicable.—Quinn v. Ro- 
senfeld, 102 P.2d 317, 15 Cal.2d 486. 

(3) The prohibition is not applica¬ 
ble where the signals are not in op¬ 
eration.—Brown v. Regan. 76 P.2d 
1063, 10 Cal.2d 619. 

17. Tcnn—Jordan v. Finger, 89 S.W. 
2d 183, 19 Tenn.App. 365. 

42 C.J. p 1150 note 89 [a]. 

18. W.Va.—Meyn v. Dulaney-Miller 
Auto Co., 191 S.E. 558, il8 W.Va. 
545. 

19. W.Va.—Mcyn v. Dulaney-Miller 
Auto Co., supra. 

SO. Me.—Rice v. Keene, 151 A. 199, 
129 Me. 489. 

N.C.—Templeton v. Kelley, 2 S.E.2d 
696, 215 N.C. 677. 

21. Cal.—Koeppel v. Daluiso, 5 P.2d 
457, 118 Cal.App. 442. 

Ky.—Murphy v. Homans, 150 S.W.2d 
14, 286 Ky. 191. 

Ohio.—Smith v. Zone Cabs, 21 N.E. 2d 
336, 135 Ohio St. 415—Moody v. 
Vickers, App., 72 N.E.2d 280—Mas¬ 
ters v. Von Lehmden, 173 N.E. 303, 
36 Ohio App. 414. 

Violation not sxousable 

Momentary obstruction of cross¬ 
walk does not excuse violation.— 
Morris v. Purity 6ausage Co., 38 P. 
2d 193, 2 Cal.App.2d 536. 

22. Neb.—Doan v. Hoppe, 277 N.W. 
64, 133 Neb. 767. 

Wash.—Cook v. Carleton. 4 P.2d 1098, 
165 Wash. 232. 
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trian is not prohibited from crossing between such 
crossings or intersections, 28 and it is not as a mat¬ 
ter of law negligence so to do. 24 Although under 
such regulations the motor vehicle does not have 
an absolute right of way regardless of the rights 
of the pedestrian, as discussed supra § 389, the 
pedestrian ordinarily is obliged to yield the right of 
way 25 and to maintain such a lookout as is rea¬ 
sonably necessary to enable him to yield the right 
of way, 26 even though the crossing constitutes a 
practical and usual method of reaching vehicles 
parked in the center of the street. 27 The duty to 
yield the right of way is not lessened by the fact 
that the pedestrian has reached the center of the 
street. 28 A violation of the regulation may con¬ 
stitute negligence. 29 

Such regulations are to be construed reasonably, 30 
and the pedestrian's right yields to that of the ve¬ 
hicle only when the necessity arises 31 To yield • 
the right of way means only that when the course 
of an automobile along a highway meets with that 


of a pedestrian who seeks to cross at a point other 
than an intersection or designated crossing, under 
circumstances which render a collision likely, the 
pedestrian must stop and permit the motorist to 
pass ahead of him. 32 It does not mean that the 
pedestrian must yield the entire street, 33 and he is 
only required to yield the right of way to the par¬ 
ticular lane of travel in which the motorist is trav¬ 
eling, 34 as he may assume that the motorist will 
obey the law, as by driving on the proper side of 
the street. 35 

A pedestrian who crosses at a place where he is 
obliged by regulation to yield the right of way 
must exercise reasonable care 36 commensurate 
with his position, 37 and the amount of care re¬ 
quired is usually greater than at crossings or in¬ 
tersections where pedestrians have the right of 
way. 38 In determining whether the pedestrian 
was guilty of contributory negligence the amount 
of traffic and all other circumstances must be con- 


83. Cal.—Fuentes v. Lin?, 130 P.2d i 
121, 21 Cal.2d 59—Quinn v. Rosen- 
feld, 102 P.2d 317, 15 Cal.2d 486— 
Genola v. Barnett. 93 P.2d 109, 14 
Cal.2d 217—Bays v. Clugston, 161 
P.2d 953, 71 Cal.App.2d 65—Lang 
v. Barry, 161 P.2d 949, 71 Cal.App. 
2d 121—Shipway v. Monise, 139 P. 
2d 60. 59 Cal.App. 565. 

Ill.— Wollard v. Quinn, 17 N.E.2d 725, 
297 Ill.App. 650. 

Minn.—Naylor v. McDonald, 241 N. 

W. 674, 185 Minn. 618. 

Mo.—Smart v. Raymond, App., 142 
S.W.2d 100. 

Neb.—Brenning v. Remington, 287 N. 

W. 776, 136 Neb. 883. 

Or.—Martin v. Harrison, 186 P.2d 
534. 

42 C.J. p 1150 note 91. 

84. Cal.—Fuentes v. Ling, 130 r.2d 
121, 21 Cal.2d 69—Jacoby v. John¬ 
son, 190 P.2d 243, 84 Cal.App.2d 
271—Wilton v. Henkin, 126 P.2d 
425, 62 Cal.App.2d 368—Mitrovitch 
v. Graves. 78 F.2d 227, 25 Cal.App. 
2d 649. 

Ill.—Hart v. City of Chicago, 42 N. 

E 2d 887. 315 Ill.App. 214. 

42 C.J. p 1150 note 92. 

25. Cal.—Genola v. B.irnett, 93 P.2d 
109, 14 Cal.2d 217 — Thompson v. 
Held, 183 P.2d 711, 81 Cal.App.2d 
275—Reed v. Stroh, 128 P.2d 829, 
51 Cal App.2d 183—Horton v. Stoll, 
40 P.2d 603, 3 Cal.App.2d 687. 
Minn.—Naylor v. McDonald, 241 N. 

W. 674, 185 Minn. 518. 

N.C.—Tysinger v. Coble Dairy Prod¬ 
ucts. 36 S.E.2d 246, 225 N.C. 717. 
Or.—Keys v. Griffith, 55 P.2d 15, 163 
Or. 190. 


Crossing from corner of Intersecting 
private way 

Ill— Cihnl v. Carver, 79 N.E.2d 82. 
334 Ill App 234. ' 

Colliding with side of vehicle is 
as much a violation as walking in 
front of it.—De Witt v. Sandy Mar¬ 
ket, 115 F.2d 184. 167 Or. 226. 

Regulations held inapplicable to 
pedestrian standing behind vehicle 
at curb which backed into pedestrian. 
Cal.—Totncy v. Dyson. 172 P.2d 739, 
7G Cal App 2d 212. 

NJ—Trout v. Bright, 161 A. 354, 
10 N.J.Misc. 914. 

26. Wis.—Brewster v. Ludtke, 247 
N.W. 449, 211 Wis. 344. 

27. Wis —Langworthy v. Reisinger, 
23 N.W 2d 4S2, 249 Wis. 24. fol¬ 
lowed in 28 N.W.2d 485, 249 Wis. 
29. 

28. Wis.—rost v. Thomas, 3 N W.2d 
344, 240 Wis. 619. 

29. Cal.—Carney v. RKO Radio Pic¬ 
tures, 178 P.2d 482, 78 Cal.App.2d 
659—Foti v. Morrissey, 134 P.2d 51, 
57 Cal.App.2d 328—Weissman v. 
Seehusen, 131 P.2d 10, 55 Cal.App. 
2d 391—Vituli v. Straight, 68 P.2d 
746, 21 Cal.App.2d 253. 

N.C.—Tysinger v. Coble Dairy Prod¬ 
ucts, 36 S.E.2d 246, 225 N.C. 717. 
Wis.—Post v. Thomas, 3 N.W.2d 344, 
240 Wis. 519—De Goey v. Hermsen, 
288 N.W. 770, 233 Wis. 69—Eng- 
strum v. Sentinel Co., 267 N.W. 
636, 221 Wis. 577—Brewster v. 

Ludtke, 247 N.W. 449, 211 Wis. 344. 

30. Idaho.—Quillin v. Colquhoun, 
247 P. 740, 42 Idaho 522. 

42 C.J. p 1150 note 96. 

3X. Va.—Green v. Ruffin, 125 S.E. 

I 742, 127 S.E. 486, 141 Va. 628. 
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32. Cal.—Genola v. Barnett, 93 P.2d 
109, 14 Cal.2d 217—Mitrovitch v. 
Graves, 78 P.2d 227, 25 Cal App.2d 
649. 

Confused hesitancy of a pedestrian 
crossing a city street outside of a 
crosswalk is not the yielding of right 
of way.—Stroud v Hansen, 120 P.2d 
102, 48 Cal.App.2d 556. 

Right of way yielded 
Cal.—Genola v. Barnett, 93 P.2d 109, 
14 Cal. 2d 217. 

33. Iowa.—McMurrv v. Guth, 295 N. 
W. 133, 229 Iowa 776. 

34. Ill.—Jones v. Standerfer, 16 N.E. 
2d 924, 296 Ill.App. 145. 

35. Ill.—Wollard v. Quinn, 17 N.E. 
2d 725, 297 Ill.App. 050. 

Effect of excessive spaed of vehicle 
Cal.—Jacoby v. Johnson, 190 P.2d 
243, 84 Cal .App. 2d 271. 

36. W.Va.—SkafiC v. Dodd, 44 S.E.2d 
621. 

37. Wash.—Rhlmer v. Davis, 218 P. 
193. 126 Wash. 470. 

38. Cal.—Bays v. Clugston, 161 P. 
2d 953, 71 Cal.App.2d 55—Lang v. 
Barry, 161 P.2d 949, 71 Cal.App.2d 
121—Casalegno v. Leonard. 105 P. 
2d 125, 40 Cal.App.2d 575—Bran- 
nock v. Bromley, 86 P.2d 1062, 30 
Cal.App.2d 616. 

Ill.—Cihal v. Carver, 79 N.E.2d 82, 
334 Ill.App. 234—Wollard v. Quinn, 
17 N.E.2d 725, 297 Ill.App. 650. 
Md.—Universal Credit Co. v. Merry- 
man, 195 A. 689, 173 Md. 256. 
Minn.—Naylor v. McDonald, 241 N.W. 

674, 185 Minn. 518. 

Wash.—McLeod v. Kjos, 274 P. 180, 
150 Wash. 637. 

42 C.J. p 1150 note 95. 



61 C. J. Si 


MOTOR VEHICLES 


sidered, 88 including the fact that at the crossing the 
pedestrian’s right to use the street is subordinate 
to that of the motorist. 40 Although the statutory 
duty of the pedestrian to yield the right of way 
may call for a higher degree of care, the question 
is still whether the required care has been exer¬ 
cised, 41 and not merely whether the right of way 
has been yielded. 42 

(2) At Intersections and Public Crossings 

(a) In general 

(b) Right of way 

(c) Lookout 

(d) Reliance on care of motorist 
(a) In General 

A pedestrian crossing a street at an Intersection or 
public crossing has a right equal to that of drivers of 
motor vehicles to the use of the crossing, but he may not 
exercise that right recklessly and should exercise reason¬ 
able care for his own safety. 

A pedestrian crossing a street at an intersection 
or public crossing is not required as a matter of 
law to give way to motor vehicles, 43 and his right to 
the use of the crossing is equal and not subordinate 
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to that of the drivers of motor vehicles. 44 How¬ 
ever, the pedestrian may not exercise that right 
recklessly 46 and he is required to exercise reason¬ 
able care for his own safety. 40 He is bound to an¬ 
ticipate the presence of vehicles in the roadway 47 
and to use reasonable prudence to avoid placing 
himself in such a position that one operating a mo¬ 
tor vehicle with ordinary care may be unable to 
avoid injuring him. 48 

Where the pedestrian’s behavior and conduct un¬ 
der the circumstances are those of an ordinarily 
and reasonably prudent person, he is not negli¬ 
gent. 49 If he is confronted with an emergency 
which he did not create, he is not required to exer¬ 
cise the best judgment in his choice of a method 
to avoid injury, 50 and, therefore, conduct which 
under other circumstances would be negligent may 
not amount to contributory negligence. 61 So a 
pedestrian is not required to remain in a safety 
lane if ordinary prudence dictates that removal 
therefrom will avoid danger. 62 The “sudden emer¬ 
gency" rule is applicable only with respect to ac¬ 
tion taken in an emergency, 63 where the emergency 


39. Cal.—Mitrovitch v. Graves, 78 P. 
2d 227, 26 Cal App 2d 649. 

40. Md.—Geschwendt v. Yoe, 198 A. 
720. 174 Md. 374. 

41. Cal.—Shipway v. Monise. 139 P. 
2d 60, 69 Cal.App.2d 665. 

42. Cal.—Shipway v. Monise, supra. 

43. Ky.—Weidner v. Otter. 188 S.W. 
336, 171 Ky. 167. 173. 

42 C.J. p 1148 note 49. 

Negligence not imputed 
Negligence Is not as matter of law 
imputed to pedestrians at street 
crossings.—Shafer v. Myers. 112 So. 
230. 215 Ala. 678. 

44. Ill.—Risch v. Consumers Petro¬ 
leum Co.. 63 N.E 2d 286, 321 Ill. 
App. 438. 

Ky.—Keys v. Nash’s Adm'x, 94 S.W. 

2d 1006, 264 Ky. 398. 

La.—Webb v. Baton Bouge Bus Co„ 
App., 16 So. 2d 646—Morgan v. 
Domino, App., 166 So. 208—Harper 
v. Shreveport Ice Cream Pactory, 
App., 162 So. 471—Bass v. Means, 
124 So. 653, 12 La.App. 260. 

42 C.J. p 1148 note 60. 

46. Cal.—Straten v. Spencer, 197 P. 

640, 62 Cal.App. 98. 

46. Cal.—Vitali v. Straight, 68 P.2d 
746, 21 Cal.App.2d 253—Katz v. T. 
I. Butler Co., 264 P. 679, 81 Cal. 
App. 747. 

D.C.—Miller v. Clark, 109 7.2d 677, 
71 App.D.C. 841. 

Kan.—Nicholas v. Wiles, 271 P. 307, 
126 Kan. 687. 

Ky.— Keys v. Nash’s Adm’x. 94 S.W. 
2d 1006. 264 Ky. 398. 


Md.—Legum v. State, for Use of Mo¬ 
ran, 173 A. 566, 167 Md. 339. 

Mich.—Koehler v. Thom, 281 N.W. 
336. 285 Mich. 593—Block v. Peter¬ 
son, 278 N.W. 774, 284 Mich. 88. 
Mo.—Frees v. Ho sack, App., 119 S. 
W.2d 460. 

Mont.—Webster v. Mountain States 
Telephone & Telegraph Co., 89 P.2d 
602, 108 Mont. 188. 

Ohio.—Goldberg v. Jordan, 196 N.E. 

776, 130 Ohio St. 1. 

Or.—Sherrard v. Werllne, 91 P.2d 
344, 162 Or. 135— Corpus Juris cit¬ 
ed iu Weinstein v. Wheeler, 295 P. 
196, 200, f35 Or. 618, rehearing de¬ 
nied 296 P. 1079, 135 Or. 518. 

Pa.—Lane v. Samuels, 39 A.2d 626, 
350 Pa. 446—Manion v. Brooke, 
Com.Pl., 60 Montg.Co. 221, 58 York 
Leg.Rec. 118. 

Vt.—McKirryher v. Yager, 24 A.2d 
331, 112 Vt. 336. 

42 C.J. p 1148 note 53. 

Crossing at intersection: 

Diagonally Bee Infra subdivision d 
of this section. 

In front of approaching automo¬ 
bile see infra subdivision c of 
this section. 

Continuing duty 

Cal.—Isaacs v. City and County of 
San Francisco. 167 P.2d 221, 73 Cal. 
App.2d 253—King v. Unger, 78 P.2d 
255, 25 Cal.App.2d 632. 

47. Cal.—Straten v. Spencer, 197 P. 

640, 52 Cal.App. 98. 

Md.—Panitz v. Webb, 130 A. 913, 
149 Md. 75. 


48. Md.—Panitz v. Webb, supra. • 
Or.—Sherrard v. Werline, 91 P.2d 

344, 162 Or. 135. 

Choice of ways 

A pedestrian who chooses to cross 
an Intersection by a path which in¬ 
curs the risk of an obvious danger 
is guilty of contributory negligence. 
—Cowen v. Katz, 197 A. 616, 130 Pa. 
Super. 337. 

49. Cal.—Wiswell v. Shinners, 117 
P.2d 677, 47 Cal.App.2d 166—Dono¬ 
van v. P. Lorillard Co. of Delaware, 
51 P.2d 142, 10 Cal.App.2d 253. 
Contact with side of automobile 

turning at intersection does not of 
itself show that pedestrian walked 
into side of vehicle or was otherwise 
negligent.—Jacobson v. Palma, 175 
A. 731, 115 Pa.Super. 401. 

Negligence not shown 
Mo.—Robinson v. Mayer, App., 94 S. 
W.2d 1067. 

Tenn.—Jacobs v. Melton, 9 Tenn. 
App. 195. 

Tex.—Boaz v. White’s Auto Service, 
172 S.W.2d 48. 141 Tex. 366. 

Va.—McQuown v. Phaup, 2 S.E.2d 
330, 172 Va. 419. 

50. Pa.—Maselli v. Stephens, 200 A. 
590, 331 Pa. 491. 

51. N.J.—Thomas v. Metzendorf, 128 
A. 162, 163, 101 N.J.Law 346. 

Pa.—Peters v. Public Service Taxi 
Co., Com.Pl., 47 Lack.Jur. 133. 

58. Cal.—Gallardo v. Luke, 91 P.2d 
211, 33 Cal.App.2d 280. * 

53. Pa.—Cowen v. Katz, 197 A. 516, 
130 Pa.Super. 337. 
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was not brought about by the pedestrian’s own neg¬ 
ligence . 64 

Crossing behind standing vehicle . A pedestrian 
is not negligent as a matter of law in attempting to 
cross a street or highway at a regular crossing 
place behind a standing motor vehicle, where there 
is nothing to warn him of any danger in so doing ; 65 
but, in view of his duty to exercise reasonable care 
for his own safety and protection, lie may be neg¬ 
ligent under the circumstances, 66 as where he sees 
a traffic officer signal the driver of the automobile 
to move backward as he is about to cross. 67 

(b) Right of Way 

Whether a pedestrian has the right of way In crossing 
at an Intersection or public crossing is material In de¬ 
termining the question of his contributory negligence, 
and, while some regulations grant him the right of way, 
auch right is not an absolute one and does not impair 
the duty of the pedestrian to exercise ordinary care. 

In determining the question of contributory neg¬ 
ligence of a pedestrian injured by a motor vehicle 


while crossing at an intersection or public cross¬ 
ing, whether the pedestrian or the automobile had 
the right of way must be considered. 66 In the ab¬ 
sence of a governmental regulation conferring a 
right of way, a pedestrian has no right of way 
over vehicles at crossings, 66 although he is entitled 
to cross first if he reaches a crossing in advance of 
an approaching automobile, 66 and, where one has 
without negligence committed himself to a public 
crossing, he has a right to proceed superior to that 
of a vehicle thereafter approaching. 61 

Under some regulations pedestrians are accorded 
the right of way over vehicles at street intersections 
and public crossings. 62 These regulations apply 
only when a pedestrian and a vehicle approach a 
crossing at the same time or in such manner that if 
both continue on their respective courses there is 
danger of collision, 63 and they entitle the pedes¬ 
trian in such case to the first use of the crossing. 64 
Such a regulation confers only a relative 65 or pref¬ 
erential 66 right of way, and not an absolute one, 67 


Va.—Holland v. Edelblute, 20 S.E. 

2d 606. 179 Va. 686. 

(ML Tenn.—Zamora v. Shappley. 173 
S.W.2d 721. 27 Tenn App. 768. 

88. N.J.—Melia v. Malicke Bus Co- 
147 A. 467, 7 N.J.Misc. 869. 

42 C.J. p 1149 note 76. 

86L Ky.—Grimes v. Thompson, 289 
S.W. 290, 217 Ky. 389. 

87. Ky.—Grimes v. Thompson, su¬ 
pra. 

89. Cal.—Schulman v. Los Angeles 
Ry. Corporation, 111 P.2d 924, 44 
Cal. App. 2d 122. 

Md.—Geschwendt v. Toe, 198 A. 720, 

174 Md. 374. 

N.J.—Volpe v. Perruzzi. 3 A.2d 892, 
122 N.J.Law 57. affirmed 8 A 2d 
580. 123 N J Law 323. 

Wie.—-Callahan v. Rando, 3 N.W.2d 
688, 240 Wis. 417—McDonald v. 
Wickstrand, 238 N.W. 820, 206 Wis. 
58. 

42 C.J. p 1148 note 69 [a]. 

Right of way as affecting rights 
and duties of operator of motor 
vehicle see supra S 388. 

Rsgnlatton held Inapplicable 

Regulation as to right of way at 
point other than crosswalk is inap¬ 
plicable in considering duty of pe¬ 
destrian crossing at intersection.— 
Gaskins v. Kelly, 47 S.E.2d 34. 228 
N.C. 697. 

89 . La.—Bass v. Means, 124 So. 553, 
12 La.App. 260. 

Wis.—Grimes v. Snell. 183 N.W. 895. 

175 Wis. 557. 

90L Or.—Yarbrough v. Carlson, 202 
R, 739, 102 Or. 422. 

tiL Or.—Dixon v. Raven Dairy, 75 
P.2d 347, 158 Or. 186. 

Pn.—Glllea v. Leas, 127 A. 774, 282 


Pa. 318—Clarke v. Hughes, 105 A. 
532, 108 Pa.Supor. 586. 

42 C.J. p 1149 note 67. 

62. Cal—Lowell v. Harris, 74 P.2d 
651, 24 Cal.App.2d 70. 

La.—Poindexter v. Service Cab Co., 
App., 161 So. 40—Creevy v. D. H. 
Holmes Co., 134 So. 413, 16 La.App. 
562. 

Md.—Thursby v. O’Rourke, 23 A.2d 
656. 3 80 Md. 223. 

N.J.—Haines v. Baker, 153 A. 614, 
108 N.J Law 190. 

Pa.—Maselli v. Stephens, 200 A. 590, 
331 Pa. 491. 

Va.—Stark v. Hubbard. 48 S E 2d 216. 
187 Va. 820—Holland v. Edelblute, 
20 S.E.2d 506, 179 Va. 685—Lucas 
v. Craft, 170 S.E. 836, 161 Va. 228. 
Wis.—McDonald v. Wickstrand, 238 
N.W. 820, 206 Wis. 68. 

Private way intersection 

A pedestrian, struck by automobile 
while crossing street from corner of 
intersection of private way with such 
street, was not in crosswalk within 
regulation.—Cihal v. Carver, 79 N.E. 
2d 82, 334 111.App. 234. 

Absence of crosswalk at highway 
Intersection 

Under statute requiring operator 
of vehicle to yield right of way to 
pedestrian crossing highway within 
marked or unmarked crosswalk and 
defining “unmarked crosswalk” as 
portion of highway within prolonga¬ 
tion of curb and property line, there 
was no “unmarked crosswalk** and 
pedestrian was required to yield 
right of way at Intersection of state 
trunk and county trunk highways, 
where there was no curb and no side¬ 
walk or path of which there could be 
a continuation.—Burke v. Tesmer, 
272 N.W. 857, 224 Wis. 667. 

48 


63. Ky —Pryor’s Adm*r v. Otter, 105 
R.W.2d 564. 268 Ky. 602. 

Tenn—Tri-State Transit Co. of Lou¬ 
isiana v. DufTey, 173 S.W.2d 706, 
27 Tenn.App. 731. 

64. Cal.—Thompson v. Baldwin, 80 
T.2d 198. 26 Cal.App.2d 703. 

Ky—Pryor’s Adm’r v. Otter, 105 S. 

W.2d 564. 268 Ky. 602. 

Tenn —Tri-State Transit Co. of Lou¬ 
isiana v. DufCoy, 173 S.W.2d 706, 
27 Tenn.App. 731. 

Va—Helndl v. Perritt, 163 S.E. 93, 
158 Va. 104. 

42 C J. p 1148 note 68. 

Negligence not shown 

Pedestrian having right of way 
was not negligent in starting to 
cross intersection before automobile, 
which struck her, reached it, or in 
hesitating in center of street to de¬ 
termine whether other automobiles 
would turn Into street which she was 
crossing—McQuown v. Phaup, 2 S.E. 
2d 330, 172 Va. 419. 

95. Ill.—Moran v. Gats, 67 N.E 2d 
281, 324 Ill.App. 45. reversed on 
other grounds 62 N.E.2d 443, 390 
Ill. 478. 

Ky.—Whittaker v. Thornberry, 209 S. 
W.2d 498, 306 Ky. 830—Pryor's 

Adm’r v. Otter, 105 S.W.2d 664, 268 
Ky. 602. 

Tenn.—Tri-State Transit Co. of Lou¬ 
isiana v. Duffey, 173 S.W.2d 706, 
27 Tenn.App. 731. 

66. Ohio.—Horowitz v. Eurove, 193 
N.E. 644, 129 Ohio St. 8, 96 A.L.R. 
782—Titus v. Stouffer, App., 40 K 
E,2d 178. 

97. Ill.—Moran v. Gats, 62 N.B.2d 
443, 390 Ill. 478—Ripke v. Bern¬ 
stein, 78 N.E.2d 852, 832 Ill.App. 
658. 
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and in no way impairs the duty of the pedestrian to 
exercise ordinary care for his own safety. 68 Such 
a right of way must be exercised in a lawful man¬ 
ner and as-a reasonably prudent person would ex¬ 
ercise it, 66 and the pedestrian may not obstruct the 
crossing to the exclusion of others or to the in¬ 
terruption of street traffic. 70 

In order to entitle one to the protection of a reg¬ 
ulation giving pedestrians the right of way at pub¬ 
lic crossings, it is not necessary that he be exactly 
on the crossing, 71 although he must use the defined 
or accustomed way to cross the street. 72 When it 
is not shown that the pedestrian was using a reg¬ 
ular crossing at the time of his injury, the regula¬ 
tion granting him the right of way does not ap¬ 
ply, 73 and, where the pedestrian deviates from a 
crosswalk while crossing the street to a point where 
a motorist would not reasonably anticipate his pres¬ 
ence, he must use the highest degree of care. 74 


Under regulations granting a right of way to 
pedestrians crossing streets at an intersection or 
regular crossing, the right of way extends over the 
entire width of the street, 76 but the pedestrian does 
not have exclusive control of the entire area of the 
intersection, 76 and he is not entitled to a right of 
way everywhere within the four boundaries of the 
intersection. 77 Under some provisions the right of 
way is not limited to the exact line at which one 
street crosses another, 78 but includes any point close 
to such line where a person acting reasonably and 
prudently may properly step for the purpose of 
crossing the street. 79 Under other provisions, how¬ 
ever, the right of way is limited to the confines of 
the highway embraced within the boundaries of 
the sidewalk lines if extended 80 or to the space be¬ 
tween the curb and the building line as projected 
across the intersecting street. 81 


Ky.—Whittaker v. Thornberry, 209 
S.W.2d 498, 306 Ky. 830—Pryor’s 
Adm’r v. Otter, 105 S.W.2d 564, 268 
Ky. 602. 

Ohio.—Horowitz v. Eurove, 193 N.E. 
644, 129 Ohio St. 8, 96 A.L R. 782— 
Titus v. Stouffer, App., 40 N.E.2d 
178. 

Or.—Hecker v. Union Cab Co., 293 F. 
726. 134 Or. 385. 

Tenn.—Tri-State Transit Co. of Lou¬ 
isiana v. DufTey. 173 S.W.2d 706, 
27 Tenn.App. 731 

68. Cal.—Taha v. Flnegold. 184 P.2d 
533, 81 Cal.App.2d 536—Edwards v. 
McCormick. 181 P 2d 58, 79 Cal. 
App.2d 800 —Carney v. RKO Radio 
Pictures. 178 P.2d 482. 78 Cal.App. 
2d 659—Le Blanc v. Browne, 177 
P.2d 347. 78 Cal.App.2d 63—Bedell 
v. Dunlven, 174 P 2d 666, 77 Cal. 
App.2d 145—O'Brien v. Schellberg, 
140 P.2d 159. 59 Cal.App.2d 764— 
Reed v. Stroh, 128 P.2d 829, 54 
Cal. App. 2d 183. 

Ill.—Moran v. Gatz, 62 N.E.2d 443, 
390 III. 478—Ripke v. Bernstein, 76 
N.E.2d 352, 332 Ill.App. 658. 
Iowa.—Cummins v. Dosland, 288 N. 

W. 647. 227 Iowa 470. 

Ky.—Whittaker v, Thornberry, 209 S. 
W.2d 498, 306 Ky. 830—Pryor’s 
Adm’r v. Otter, 105 S.W.2d 564, 268 
Ky. 602—Lleberman v. McLaughlin, 
*6 S.W.2d 753, 233 Ky. 763. 

La.—Bass v. Means, 124 So. 553, 12 
La.App. 260. 

Md.—Sugar v. Hafele, 17 A.2d 118, 
179 Md. 75—Sheriff Motor Co. v. 
State, for use of Parker, 179 A. 
508, 169 Md. 79—Chasanow ▼. 
©mouse, 178 A. 846. 168 Md. 629. 
Minn.—Murray v. Jacobson, 262 N.W. 
152, 195 Minn. 168—Bolster V. 
Cooper, 247 N.W. 250, 188 Minn. 
864. 

N.J.—Bora v. Yellow Cab Co., 135 A. 
689, 108 NJ.Law 977. 
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N.D.—Clark v. Feldman, 224 N.W. 
167, 57 N.D. 741. 

Ohio.—Will v. McCoy. 20 N E 2d 371, 
135 Ohio St. 241—Horwitz v. Eu¬ 
rove. 193 N.E. 644, 129 Ohio St. 8. 
96 A L.R. 782—Titus v. Stouffer, 
App, 40 N.E.2d 178. 

Or.—De Witt v. Sandy Market, 115 
P.2d 184, 167 Or. 226—Cline v. 
Bush, 52 P.2d 652, 152 Or. 63 
Pa—Todd v. Simpers, Com.Pl., 29 
Del Co. 503. 

Tenn.—Trl-.State Transit Co. of Lou¬ 
isiana v. DufTey, 173 S.W.2d 706, 27 
Tenn.App. 731. 

Va.—Stark v. Hubbard, 48 S.E 2d 216, 
187 Va. 820—Arlington & Fairfax 
Motor Transp. Co. v. Simmonds, 
30 S.E.2d 581. 182 Va. 796—Mc- 
Quown v. Phaup, 2 S.E.2d 330, 172 
Va. 419—South Hill Motor Co. v. 
Gordon, 200 S.E. 637, 172 Va. 193- 
Sawyer v. Blankenship, 169 S.E. 
551, 160 Va. 651. 

Wash.—Williams v. Brockman, 193 
P.2d 863—Miller v. Edwards, 171 
P.2d 821, 25 Wash 2d 635—Turn- 
quist v. Rosaia Bros., 83 P.2d 353, 
196 Wash. 434—Estill v. Berry, 74 
T.2d 482, 193 Wash. 10—Davis v. 
Riegel, 44 P.2d 771, 182 Wash. 1. 
Wis.—Callahan v. Rando, 3 N.W.2d 
688, 240 Wis. 417—McDonald v. 
Wickstrand, 238 N.W. 820, 206 Wis. 
58. 

42 C.J. p 1148 note 59. 

Common-law duty 

Regulation does not change the 
pedestrian's common-law duty to use 
reasonable care.—Evelcth v. Good- 
chap, 43 P.2d 376, 5 Cal.App.2d 735. 

At eenter of street 
A pedestrian stepping from side¬ 
walk into street at intersection must 
ascertain whether traffic is approach¬ 
ing from left, and if way is clear pe- 
destrian can proceed to comparative | 

dQ 


zone of safety, which Is center of 
street, at which place pedestrian 
must look to right for approaching 
triffle, and pedestrian’s attempt to- 
assert his statutory right of way in 
face of traffic approaching danger¬ 
ously clo'-e from the right would be 
contributory negligence.—Thorr ton v. 
Downes, 14 S.E 2d 345, 177 Va. 451. 

69. Or.—Mancif v. Lamer, 64 P.M 
287. 152 Or 619. 

70. Iowa—Switzer v. Baker, 160 N.. 
W. 372, 178 Iowa 1063. 

71. Wash.—Yanase v. Seattle Taxi¬ 
cab, etc., Co., 157 P. 1076, 91 Wash. 
416. 

72. Md.—Chasanow v. ©mouse, 178 
A. 846, 168 Md. 629. 

73. Md.—Dashicll v. Jacoby, 120 A. 
751, 142 Md. 330. 

74. Wash.—Smith v. Bisslg, 258 P. 
34, 144 Wash. 491. 

75. Tenn—Tri-State Transit Co. of 
Louisiana v. DufTey, 173 S.W.2d 
706, 27 Tcnn.App. 731. 

78. Ky.—Whittaker v. Thornberry, 
209 S.W.2d 498, 306 Ky. 830. 

77. Md —Chasonow v. ©mouse, 178 
A. 846, 168 Md. 629. 

Within inner lines 

Pedestrians at street crossing do 
not have right of way over space 
within inner lines of defined or cus¬ 
tomary street crossings of intersect¬ 
ing streets.—Thompson v. Sun Cab 
Co., 184 A. 576, 170 Md. 299. 

78. Wash.—Gonlnon v. Lee, 206 P. 
2, 119 Wash. 471. 

79. Wash.—Gonlnon v. Lee, supra. 

8(k N.J.—Clarkson v. Ley, 148 A. 
745, 106 N.J.L&w 380. 

81. Md.—Chasanow v. Smouse, 178. 
A. 846, 168 Md. 629. 
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(c) Lookout 

Although a pedestrian eroeelng a street at an Inter- 
eeetlon or designated crossing Is not under an Imperative 
duty to keep a lookout for approaching vehicles, the duty 
to exercise reasonable care may require him under the 
elroumatancee to look and listen, and a failure so to do 
may constitute negligence. 

A pedestrian crossing a street at an intersection 
or public crossing is not under an imperative duty 
in all circumstances to keep a lookout for the ap¬ 
proach of motor vehicles, 82 and, therefore, it is not 
of itself contributory negligence in every case to 
fail to look and listen for such vehicles. 83 How¬ 
ever, under the general rule requiring a pedestrian 
crossing a street or highway to exercise reasonable 
care for his own safety, discussed supra subdivi¬ 
sion a of this section, and to stop, look and listen 
when necessary, discussed infra § 471, the circum¬ 
stances may be such as to impose the duty to main¬ 
tain a reasonable lookout, 84 in which case a fail- 
ore so to do may, under the circumstances, consti¬ 
tute negligence, 86 notwithstanding the pedestrian 
may have the right of way. 86 Thus, a pedestrian 


crossing a street at an intersection or designated 
crossing who, without looking, steps suddenly into 
the path of an oncoming motor vehicle 87 or into 
the side of a passing automobile 88 has been held 
guilty of negligence. 

Since a duty to look ordinarily implies a duty to 
see that which is in plain sight, discussed generally 
supra § 458, a pedestrian crossing a street at an 
intersection or designated crossing who looks and 
fails to see a motor vehicle which is in plain sight 
may be guilty of negligence. 89 However, a pedes¬ 
trian who looks is not guilty of negligence in fail¬ 
ing to see a motor vehicle, if reasonable use of the 
powers of observation do not disclose its pres¬ 
ence, 90 as where a vehicle is traveling without 
lights at a time when lights are required by law 
or are reasonably necessary 91 or is being operated 
at an excessive speed. 92 

Direction of observation. Although a pedestrian 
is not required to look in every direction during 
every instant of his progress while crossing an in- 


82. Tenn.—Zamora v. Shappley. 173 
S.W.2d 72*1, 27 Tenn.App. 768—Tri- 
State Transit Co. of Louisiana v. 
Duffey, 173 S.W.2d 706, 27 Tenn 
App. 731. 

42 C.J. p 1151 note 99. 

83. Cal.—Pinello v. Taylor, 17 P.2d 
1039, 128 Cal.App. >508. 

Vt.—McKirryher v. Yager, 24 A. 2d 
831, 112 Vt. 336. 

84. Ill.—Moran v. Gatz, 57 N.E.2d 
281, 324 Ill.App. 43, reversed on 
other grounds 62 N.E.2d 443, 390 
Ill. 478. 

1 *.—Tassin v. Downs, App., 190 So. 
232. 

Mich.—Malone v. Vining, 21 N.W.2d 
144, 313 Mich. 315—Halzle v. Har¬ 
greaves, 206 N.W. 356, 233 Mich. 
234. 

-N.Y.—Wood v. Woodlawn Improve¬ 
ment Ass'n Transp. Corporation, 
214 N.YJ3. 398, 215 App.Div. 628, 
affirmed 161 N.E. 197, 247 N.Y. 698. 

Ohio.—Chevalley v. Degar, App., 52 
N.E.2d 544. 

Pa.—Jacobson v. Palma, 175 A. 731, 
115 Pa.Super. 401—David v. Sub¬ 
urban Cab Co., Com.Pl., 55 Montg. 
Co. 104. 

Tenn.—Tri-State Transit Co. of Lou¬ 
isiana, 173 S.W.2d 706, 27 Tenn. 
App. 731.’ 

Tex.—Norris Bros, v, Mattinson, Civ. 
App., 118 S.W.2d 460, error dis¬ 
missed. 

Wash.—Estlll v. Berry, 74 P.2d 482, 
198 Wash. 10. 

85a D.C.—Faucett v. Bergmann, 82 
Z|.2d 718, 57 App.&.C. 290. 

Iowa.— -Stawsky v. Wheaton, 268 N. 
W. 818. 220 Iowa 981. 


Mich.—Halzle v. Hargreaves, 206 N. 

W. 356, 233 Mich. 234. 

N.H.—Green v. Bond, 36 A.2d 633, 93 
N.H. 144. 

N.Y.—Wood v. Woodlawn Improve¬ 
ment Ass’n Transp. Corporation, 
214 N.Y.S. 398, 215 App.Div. 628, 
affirmed 161 N E. 197, 247 N.Y. 
598. 

Vt.—McKirryher v. Yager, 24 A.2d 
, 331, 112 Vt. 336. 

Standard of oare 

In determining whether pedestri¬ 
an's failure to look for approaching 
automobiles while he was crossing 
street at intersection was contribu¬ 
tory negligence, fact that pedestri¬ 
an’s companions had stopped in 
street to let vehicle pass was not 
the standard by which the rights and 
duties of the parties were to be 
measured, but they were to be deter¬ 
mined by care required of an ordi¬ 
narily prudent man.—Tri-State 
Transit Co. of Louisiana v. Duffey, 
173 S.W.2d 706, 27 Tenn App. 731. 
Violation of statutory duty negU- 
gexioe par 86 

Ohio.—Souder v. Hassenfeldt, 194 N. 
E. 47, 48 Ohio App. 377. 

86. Md.—Sugar v. Hafele, 17 A.2d 

118, 179 Md. 75—Chasanow v, 

Smouse, 178 A. 846, 168 Md. 629. 

Tenn.—Tri-State Transit Co. of Lou¬ 
isiana v. Duffey, 173 S.W.2d 706, 37 
Tenn.App. 731. 

87. La.—Roberts v. Duracher, App., 
196 So. 576—Rutter v. Norman, 
App., 189 So. 609. 

Wash.—Farrow v. Ostrom, 117 P.2d 
963, 10 Wash.2d 666. 

88. La.—Rutter v. Norman, App., 
189 So. 609. 


Tenn.—Zamora v. Shappley, 173 S.W. 

2d 721, 27 Tenn.App. 768. 

Wash—Estill v. Berry, 74 P.2d 482, 
193 Wash. 10. 

89. Mich.—Russo v. City of Grand 
Rapids, 238 N.W. 273, 255 Mich. 
474—Molda v. Clark, 210 N.W. 203, 
236 Mich. 277. 

Pa—Taylor v. Philadelphia Rural 
Transit Co., 170 A. 327, 111 Pa. 
Super. 675. 

Wash.—Steinheim v. Nicholas, 18 P. 
2d 836, 171 Wash. 614 

90. N.J.—Puorro v. Salerno, 162 A. 
527, 109 N.J.Law 381. 

Pa.—Mooney v. Connell, Com.Pl., S3 
Luz.Leg.Reg. 337. 

Assumption of ability to complete 
crossing 

Pedestrian might assume he could 
reach other side of street before 
automobile, traveling at legal rate 
of speed, could reach him, where it 
was not within his vision.—Arnell v. 
Gordon, 207 N.W. 825, 234 Mich, 140. 
Dependent on eiroumstanoes 
Whether pedestrian who looked in 
both directions before leaving side¬ 
walk to cross intersecting street and 
looked again when entering upon 
traveled way was guilty of contribu¬ 
tory negligence in failing to observe 
approaching Automobile was depend¬ 
ent on whether he exercised reason¬ 
able care under all the circumstances. 
—Skovronski v. Genovese, 200 A. 575, 
124 Conn. 482. 

91. Cal.—Katz v. T. I. Butler Co., 
254 P. 679, 81 Cal.App. 747. 

98. Wis.—McDonald v. Wickstrand, 
288 N.W. 820, 206 Wis. 58. 
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tersection, he must look at least in those directions 
from which danger may reasonably be apprehend¬ 
ed, 98 and, on reaching the center of the street or 
a point reasonably outside the zone of danger from 
vehicles coming from one direction, it ordinarily be¬ 
comes his duty to look for vehicles coming in the 
opposite direction. 94 The pedestrian crossing the 
intersection is not necessarily negligent because he 
does not look behind him for approaching motor 
vehicles, in the absence of warning or notice of the 
impending danger, 96 as where he is struck by an 
automobile which approaches from the rear and 
turns into the intersecting street over the crossing 
on which he is proceeding." However, a pedes¬ 
trian crossing an intersection must make some effort 
to see whether vehicles traveling in the same direc¬ 
tion are about to turn across his path, 9 7 and wheth¬ 
er the precautions taken constitute ordinary care 
must be determined from the particular circum¬ 
stances." 

Duty to look again or cotitinuc to look. A pedes¬ 


trian crossing a street at an intersection or desig¬ 
nated crossing who has looked for approaching ve¬ 
hicles is not negligent as a matter of law in failing 
to look again 99 or to continue to look therefor. 1 
However, in view of the duty to exercise reason¬ 
able care, circumstances may make the failure so 
to do negligence. 2 

(d) Reliance on Care of Motorist 

A pedestrian crossing a street at an intersection or 
designated crossing has the right to assume, and to act 
on such assumption, in the absence of knowledge or no¬ 
tice to the contrary, that a motorist will use reasonable 
care to avoid Injuring him and will comply with traffic 
regulations. 

A pedestrian crossing a street at an intersection 
or designated crossing has the right to assume, in 
the absence of knowledge or notice to the contrary, 
that motorists will use reasonable care to avoid 
injuring him, 3 and ordinarily he is not guilty of 
contributory negligence in acting on such an as¬ 
sumption 4 and in failing to anticipate a motorist's 


93. Cal.—Salsberry v. Smith, App., 
102 T 2d 73. 

N H —Feuerstein v. Grady. 169 A 
622, 86 N.H. 406. 

Va—Lucas v. Craft, 170 S.E. 83-6, 
161 Va. 228. 

Vehicle on left-hand side 

A pedestrian may be negligent in 
falling to see a vehicle on wrong 
side of the street where he knows 
that most of the traffic turns at an 
intersection over which he is cross¬ 
ing and, as it approaches, is fac¬ 
ing the automobile which strikes 
him, although it is on the left-hand 
side of the street.—Brown v Red¬ 
mond, 203 N7W. 739, 187 Wis. 67. 

94. Va—Stark v. Hubbard. 48 SK 
2d 216, 187 Va. 820—Thornton v. 
Downes, 14 S.E.2d 345, 177 Va. 
451. 

95. Cal.—Bogan v. White, 30 P.2d 
429, 137 Cal App. 150. 

Kan.—Cusick v. Miller, 171 P. 599, 
102 Kan. 663, L.R.A.1918D 1086. 
Minn.—Bruce v. Cohn, 215 N.W. 520, 
172 Minn. 386. 

Ohio.—Liberty Highway Co. v. Mas- 
tin, 170 N.E. 604, 34 Ohio App. 183. 
Wash.—Gable v. Field, 66 P.2d 356, 
189 Wash. 526. 

96. Cal.—Clark v. Bowers, 2 P.2d 
436, 116 Cal.App. 88. 

42 C.J. p 1153 note 33. 

97. Cal.—Glover v. Los Angeles Ry. 
Corp., 164 P.2d 264, 72 Cal.App.2d 
187. 

98. Cal.—Glover v. Los Angeles Ry. 
Corp., supra. 

99. Ill.—Moran v. Gatz, 62 N.E.2d 
443, 390 Ill. 478. 

Ohio.—Titus v. Stoufler, App., 40 N. 
B.2d 178. 


Tenn.—Hunter v. Stacey, 141 S.W.2d 
921, 24 Tenn App. 158. 

1. Cal—Young v. Tassop, 118 P 2d 

371, 47 Cal.App. 557—King v. Un¬ 
ger, 78 r 2d 255, 25 Cal App.2d 

632—Lowell v. Harris, 74 P 2d 551, 
24 Cal.App 2d 70—Crooks v. Doeg, 
40 P.2(l 590. 4 Cal.App 2d 21— Pi- 
nello v. Taylor, 17 T 2d 1039, 12S 
Cal App. <508—NIckell v. Rosenfleld, 
255 P. 760, 82 Cal.App. 369 

Kan.—Picks v. Wilson, 56 P.2d 1036. 
143 Kan. 716. 

Va.—Sawyer v. Blankenship, 169 S. 
E. 551, 160 Va. 651. 

42 C.J. p 1152 note 13 [a] (1). 

Looking behind 

Cal.—Bogan v. White, 30 P.2d 429, 
137 Cal.App. 150. 

42 C.J. p 1135 note 60 [c]. 

2. Ill—Moran v. Gatz, 62 N.E.2d 443, 
390 Ill. 478. 

Pa—Manlon v. Brooke, Com PL, 60 
Montg.Co. 221, ‘68 York Leg.Rec. 
118. 

3. U.S.—Long Transp. Co. v. Domu- 
rat, C.C.A.I11., 93 F.2d 23. 

Cal—McQulgg v. Childs, 3 P.2d 309, 
213 Cal. 661—Torrey v. Nelson, 121 
P.2d 336, 51 Cal.App.2d 191. 

Conn.—Skovronski v. Genovese, 200 
A. 575, 124 Conn. 482. 

D.C.—American Ice Co. v. Moorehead, 
66 F.2d 792, 62 App.D.C. 266. 

Ky.—Whittaker v. Thorn berry, 209 S. 
W.2d 498, 306 Ky. 830—Keys v. 
Nash’s Adm’x, 94 S.W.2d 1006, 264 
Ky. 398. 

Mass.—Tookm&nian v. Fanning, 31 N. 
E.2d 536, 808 Mass. 162. 

Mo.—O’Shea v. Pattison-McGrath 

Dental Supplies, 180 S.W.2d 19, 352 
Mo. 865. 

Pa.—Pensak v. Peerless Oil Co. ( 166 
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A. 792, 311 Pa. 207—Giles v. Ben¬ 
nett, 148 A. 90, 298 Pa. 158—Ku- 
nish v. Porter, 99 Pa.Super. 235—. 
Marko v. Henry, Com.Fl., 35 Berks 
Co.L.J 75. 

Tenn —Cheek v. Fox, 7 Tenn.Civ.App, 
160. 

Va.—Sawyer v. Blankenship, 169 fl.E. 
551, 160 Va. 651. 

Wash.—Gable v. Field, 66 P.2d 356, 
189 Wash. 526. 

Turning at intersection 

(1) Pedestrian crossing street 
could assume that motorist turning 
at intersection would drive so as to 
avoid striking pedestrian beyond cen¬ 
ter of roadway.—Creevy v. D. H. 
Holmes Co., 134 So. 413, 16 La.App, 
562. 

(2) Pedestrian could assume that 
automobile would not change course 
into another street without warning. 
—Byrne v. Butterwortli, 136 A. 708, 5 
N J.Misc. 425, afllrmed 138 A. 918, 104 
N.J.Law 164. 

(3) Pedestrian, crossing at inter¬ 
section. once past the center, is not 
under obligation to anticipate the 
approach of an automobile coming 
from the left.—Salsberry v. Smith, 
Cal.App., 192 P.2d 73—Le Blanc v. 
Browne, 177 P.2d 347, 78 Cal.App.2d 
63. 

4. U.S.—U. 8. v. Standard OH Co. 
of Cal., D.C.Cal., 60 F.Supp 807, af¬ 
firmed, C.C.A., 153 F.2d 958, affirm¬ 
ed 67 S.Ct. 1604, 332 U.S. 301, 91 L. 
Ed. 2067. 

Ill.—Regan v. Keating, 42 N.E.2d 122, 
315 111.App. 130. 

Ohio.—Goldberg v. Jordan, 196 N.E. 
776, 130 Ohio St. 1. 

Or.—'SiBkel v. Calhoun, 84 P.2d 659i 
147 Or. 606. 
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negligence. 5 However, & pedestrian with knowl¬ 
edge or notice to the contrary has no right to en¬ 
gage in such an assumption, 5 but it is his duty to 
look out for his own safety. 7 

Ordinarily a pedestrian crossing at an intersec¬ 
tion may assume, and act on such assumption, that 
a motorist will exercise proper caution in approach¬ 
ing the crossing,® and that he will obey traffic reg¬ 
ulations, 9 as with respect to speed, 10 or slowing 
down on approaching pedestrians, 11 or yielding the 
right of way. 12 A pedestrian stepping into the 
street is not to be charged as a matter of law with 
the responsibility of anticipating that a vehicle 
would be run against the curb near to, and almost 
among, standing pedestrians; 13 and, when one is 
already crossing a street 14 or is far enough out 
from the curb so that an approaching car has room 
to pass behind him, 15 he is not negligent in failing 
to anticipate a collision, as he is entitled to assume 
that the motorist will use such area and avoid strik¬ 


ing him. 15 

c. Grossing in Front of Approaching Vehicle 

Whether • pedestrian le guilty of contributory negli¬ 
gence In attempting to croea a, etreet or highway In 
front of an approaching automobile dependa on all the 
circumstancea under which he acta, and on whether ho 
exercises eare commensurate with the danger reasonably 
to be anticipated. 

Whether a pedestrian is guilty of contributory 
negligence in attempting to cross a street or high¬ 
way in front of an approaching automobile depends 
on all the circumstances under which he acts, 17 in¬ 
cluding the time, place, and conditions of traffic, 18 
and on whether he exercises care commensurate 
with the danger reasonably to be anticipated. 19 A 
pedestrian about to cross a street or highway who 
sees a motor vehicle approaching him is not as a 
matter of law guilty of negligence in attempting to 
cross in front of it when he reasonably believes that 
he has time to do so with safety, 20 or in omitting 


Pa.—Michener v. Lewis. 170 A. 272. 
314 Pa. 156. 

Y&.—Sawyer v. Blankenship, 169 S E 
£51, 160 Va. 651. 

& Ill.—iSzalacha v. Landsman, 60 N. 

IS.2d 643, 325 IU.App. 691. 

6 , Or.—Sherrard v. Werline, 91 P.2d 
344. 162 Or. 135. 

V. Or.—Sherrard v. Werline, supra. 
& Mass.—Wilson v. Freeman, 171 N. 

E. 4*69, 271 Mass. 438. 

N-J.—Stern v. Stulz-Sickles Co., 162 
A. 571, 109 N.JLaw 415—Newham 
v. Nazzara, 152 A. 4*67, 107 N.J. 
Law 208—'Clarkson v. Ley, 148 A. 
745. 106 N.J.Law 380. 

Pa.—=-Michener v. Lewis, 170 A 272, 
314 Pa, 156. 

5. Cal.—Le Blano v. Browne, 177 P. 
2d 347. 78 Cal.App 2d 63*—Wright v. 
Foreman, 261 P. 481, 86 Cal.App. 
595. 

Conn.—Murphy v. Way, 141 A. 858, 
107 Conn. 633. 

Mo.—Robinson v. Mayer, App., 94 fl. 
W.2d 1067. 

Or.—Sherrard v. Werline, 91 P.2d 
344, 162 Or. 135. 

30. Cai.—Connolly v. Zaft, 130 P.2d 
752, 55 Cal.App.2d 383. 

Lia.—Tassln v. Downs, App., 190 So. 
292—Poindexter v. Service Cab Co., 
App., 161 So. 40. 

Mich.—Covert v. Randall, 298 N.W. 
896, 298 Mich. 38. 

Mont.—Webster v. Mountain States 
Telephone A Telegraph Co., 89 P.2d 
602, 108 Mont. 188. 

N.C.—Jones v. Bagwell, 177 S.E. 170, 
207 N.C. 378. 

Wash.—Wappler v. Pacific Door A 
Manufacturing Co., 68 F.2d 738, 185 
Wash. 241. 

|1« Mass,—Tookmanl&n v. Fanning, 


31 N.E.2d 536, 308 Mass. 162—Stin¬ 
son v. Soble, 17 N.E.2d 703, 301 
Moss. 483. 

12. U.S.—Long Transp. Co. v. Domu- 
rat, CCA.I11., 93 F.2d 23. 

Cal—Salomon v. Meyer, 32 P.2d 631, 
1 Cal.2d 11—Ooodwin v. Foley, 170 
P.2d 503, 75 Cal.App.2d 195—Con¬ 
nolly v. Zaft, 130 P.2d 752. 55 Cal. 
App.2d 383—Lowell v. Harris, 74 
P.2d 551. 24 Cal.App 2d 70—Nicho¬ 
las v. Leslie, 46 P.2d 761, 7 Cal.App. 
2d 590. 

Ill —Ripke v. Bernstein, 76 N.E.2d 
352, 332 Ill.App. 658. 

Mich.—Moore v. Noorthoek, 273 N.W. 
758, 280 Mich. 431. 

Or.—Sherrard v. Werline, 91 P-2d 
344, 162 Or. 135—Siskel v. Calhoun, 
34 P.2d 659, 147 Or. 606. 

Wash.—Miller v. Edwards, 171 P.2d 
821, 25 Wash.2d 635—Davis v. Rie- 
gel, 44 P.2d 771, 182 Wash. 1, 

Wis.—Hagen v. Thompson, 29 N.W.2d 
■615. 251 Wis. 484—McDonald v, 
Wickstrand, 238 N.W. 820, 206 Wis. 
68. 

13. Minn.—Pach ▼. Chippewa 

Springs Corp., 201 N.W. 293, 161 
Minn. 125. 

14. Md.—Panits v. Webb, 130 A. 913, 
149 Md. 76. 

15. Colo.—Woodward ▼. McOr&w, 
206 P. 386, 71 Colo. 287. 

15. Mass.—Stinson v. Soble, 17 N.E. 
2d 703, 301 Mass. 483. 

17. Cal.—Brannock v. Bromley, 86 
P.2d 1062, 30 C&l.App.2d 516—Nau- 
d&ck v. Canini, 85 P.2d 510, 29 
Cal.App.2d 687—Galwey v. Pacific 
Auto Stages, 278 P. 866, 96 Cal.App. 
169. 

42 C.J. p 1158 note 48 [e]. ; 
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, 18. Cal.—Salomon v. Meyer, 32 P.2d 
631, 1 Cal.2d 11. 

19. Cal.—Lang v. Barry, 161 P 2d 
949, 71 Cal.App.2d 121. 

Conn.—Rosen v. Goldstein, 24 A.2d 
840. 128 Conn. 605. 

Proper observation. 

If one is to make a proper obser¬ 
vation of oncoming automobile, ob¬ 
servation must Include not only dis¬ 
tance of approaching automobile 
from point of possible collision but 
also some observation and judgment 
of its approximate speed —Malone v. 
Vining, 21 N.W.2d 144, 313 Mich. 315. 

20. U.S.—Long Transp. Co. v. Domu- 
rat, C.C.A.U1., 93 F.2d 23. 

Cal—Flach v. Fikes, 267 P. 1079, 204 
Cal. 329—Glover v. Los Angeles 
Ry. Corp., 164 P.2d 264, 72 Cal. 
App 2d 187—Brannock v. Bromley, 
86 P.2d 1062. 30 Cal.App.2d 516— 
Naudack v. Canini, 85 P.2d 610, 29 
Cal.App.2d 687—Nicholas v. Leslie, 
46 P.2d 761, 7 Cal.App.2d 690— 
Coursault ▼. Schwebel, 5 P.2d 77, 
118 Cal.App. 259—Ching Wing v. 
Kishi, 268 P. 483, 92 Cal.App. 495. 
Conn.—Mooney v. Wabrek, 27 A 2d 
631, 129 Conn. 302—Catricola v. 
Hayes, 157 A. 271, 114 Conn. 716. 
Iowa.—Swan v. Dalley-Luce Auto Co., 
277 N.W. 580, 225 Iowa 89. rehear¬ 
ing denied 281 N.W. 504, 225 Iowa 
89—Lorimer v. Hutchinson Ice 
Cream Co., 249 N.W. 220, 216 Iowa 
884. 

Ky.—Pryor's Adm’r ▼. Otter, 105 8. 

W.2d 564, 268 Ky. 603. 

La.—Tassin v. Downs, App., 190 So. 
232—Simpson v. Hyde, App., 147 So. 
759. 

N.T.—Goodman ▼. Brown, 398 N.Y.fl. 
674, 164 Mlsc. 145. 

Or.—Lynch v. Clark, 19,4 P.2d 416— 
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to look again or to kfiep his eyes on it, 21 particu¬ 
larly at a crossing where the law gives him the 
right of way, 22 and he is entitled to rely in part on 
his visibility to the driver of the motor vehicle 22 
and to assume that the vehicle will be operated with 
ordinary care to avoid striking him. 24 So the 
pedestrian, in determining whether it is safe to at¬ 
tempt to cross ahead of the approaching vehicle, has 
the right to assume that such veh : cle is proceeding 
and will continue to proceed at a lawful speed, 25 and 
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may take into consideration the fact that the driver 
of an automobile has the full width of the roadway, 
except to the extent that it is occupied by other 
vehicles, in which to maneuver his car in order to 
avoid a collision, 26 this being a matter of common 
knowledge. 27 

A pedestrian must exercise reasonable care for his 
own safety, however, in crossing a street or high¬ 
way in front of an approaching vehicle, 22 and he 


Keys v. Griffith, 65 P.2d 15, 16S Or. 
190. 

Pa.—Di Bona v. Philadelphia Transp 
Co.. 61 A.2d 768, 366 Pa. 204— 
Mlchener v. Lewis, 170 A. 272, 314 
Pa. 156—Goldschmidt v. Schumann, 
165 A. 297, 304 Pa. 172—Pinto v 
Bell Fruit Co., 24 A.2d 768, 148 
Pa.Super. 132. 

Tenn.—National Cash Register Co. v. 

Leach, 3 Tenn.App. 411. 

“Tex.—Boaz v. White’s Auto Stores, 
172 S.W.2d 481, 141 Tex. 366. 

42 C.J. p 1153 note 48. 

Busy thoroughfare 

Pedestrian, before lawfully at¬ 
tempting to cross busy thoroughfare, 
need not, in absence of regulation to 
contrary, wait on curbing until he 
can cross ahead of all vehicles In 
sight.—MacCorkcll v. Williams, 295 
P. 879, 111 Cal.App. 572. 

Failure to run 

Pedestrian is not contrlbutorily 
negligent in failing to run, on ob¬ 
serving automobile which strikes him. 
—Minor v. Foote, 280 P. 197, 100 
Cal.App. 441. 

M* U.S.—U. S. v. Standard Oil Co . 
DC.Cal., of Cal., 60 F.Supp. 807, af¬ 
firmed 153 F 2d 968, affirmed 67 
■S.Ct. 1604, 332 U.S. 301, 91 L Ed 
2067. 

»La.—Langley v. Viguerie, App., 189 
So. 606—Simpson v. Hyde, App., 
147 So. 769. 

Mich.—Walker v. McGraw, 271 N.W. 
670, 279 Mich. 97. 

N.J.—Sokiera v. H. A. Jaeger, Inc., 
169 A. 347, 12 N.J.Misc. 17, affirmed 
171 A. 786, 112 N.J.Law 600. 

Pa.—Eichelberger v. Lelndecker, Com. 

PI., 18 Lehigh Co.L.J. 216. 

Va.—Bethea v. Virginia Elec. & Pow¬ 
er Co., 33 S.E.2d 651, 183 Va. 873. 
Vt.—Colburn v. Frost, 9 A.2d 104, 111 
Vt. 17. 

Wash.—Brown v. Nelson, 271 P. 894, 
149 Wash. 687—Jurisch V. Puget 
Transp. Co., 268 P. 39., 144 Wash. 
409. 

42 C.J. p 1164 note 49. 

. Justifiable eouolusion 

Pedestrian crossing highway and 
seeing automobile approaching from 
south was not required to keep con¬ 
tinual gase to south after justifiable 
- eonoluslon he eould cross In safety. 


—Fllson v. B’alkins, 273 P. 678, 206 
Cal. 209. 

33. U.-S.—Long Transp. Co. v. Dorau- 
rat, C.C.A.IU., 83 F.2d 23. 

Cal—Douglas v. Hoff, 185 P.2d 607, 
82 Cal.App.2d 82—Lowell v. Harris, 
74 P.2d 551, 24 Cal.App.2d 70. 
Md.—Sheriff Motor Co. v. State, for 
use of Parker, 179 A. 508, 169 Md. 
79. 

Va.—Bethea v. Virginia Elec. & Pow¬ 
er Co., 32 S E 2d 651, 183 Va. 

973. 

Wash.—Wappler v. Pacific Door & 
Manufacturing Co., 53 P.2d 738, 185 
Wash. 241. 

42 C.J. p 1154 note 60. 

33. Mass.—Stinson v. Soble, 17 N.E. 
2d 703, 301 Mass 483 

N.II.—Carr v. Orrill, 166 A. 270, 86 
N.H. 226. 

42 C.J. p 1154 note 51. 

34. Cal.—Flach v. Fikes, 267 P. 1079, 
204 Cal. 329. 

La.—McNeil v. Boagni, App., 153 So. 
3*52—Langenstein v. Rcynaud, 127 
So. 764, 13 La.App. 272. 

Mass.—Stinson v. Soble, 17 N.E.2d 
703, 301 Mass. 483. 

Nev.—Styris v. Folk, 146 P.2d 782, 
62 Nev. 208. 

Pa.—Pinto v. Bell Fruit Co., 24 A. 

2d 768, 148 Pa.Super. 132. 

R.I.—Ball v. Webster, 13 A 2d 278. 
65 R.I. 34—Pucciarelli v. United 
Electric Rys. Co., 11 A.2d 924, 64 
R.I. 269. 

Vt.—Colburn v. Frost, 9 A.2d 104, 
111 Vt. 17. 

Va—Bethea v. Virginia Elec. & Pow¬ 
er Co., 33 S.E.2d 651. 183 Va. 973. 
Wash.—Williams v. Johnson, 256 P. 

1029, 144 Wash. 85. 

42 C.J. p 1154 note 62. 

Pedestrian is not bound to antici¬ 
pate that automobile driver will 
change course so as to strike pedes¬ 
trian.—Brown v. Nelson, 271 P. 894, 
149 Wash. 587. 

35. Cal.—Brannock v. Bromley, 86 
P.2d 1062, 30 Cal.App.2d 516. 

Colo.—Schneider v. Ingalsbe, 280 P. 
880, 86 Colo. 265. 

Mich.—Covert v. Randall, 298 N.W. 
896, 298 Mich. 38—Burton v. Tel- 
low & Checker Cab & Transfer Co., 
278 N.W. 106, 288 Mich. 384. 

42 C.J. p 1153 note 48 [c], £d]. 
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38. N.J.—Thornton v. Cater, 111 A. 
158, 94 N.J.Law 435. 

37. N.J.—Thornton v. Cater, su¬ 
pra. 

38. U.S.—Mortenson v. Hogg, C.C.A. 
N.Y., 99 F.2d 803—retry v. H. M. 
Wagner Co., C.C.A.Pa., 93 F.2d 423. 

Ill.—Soic v. Richardson, 42 N.E.Sd 
884, 315 Ill.App. 213. 

Md.—Barker v. Whitter, 170 A. 678, 
16*6 Md. 33. 

Mich.—Haley v. Grosse lie Rapid 
Transit Co., 287 N.W. 536, 290 
Mich. 373. 

N.J.—L&skowski v Mankovlch, 169 A. 

398, 10 N.J.Misc. 441. 

N.C.—Tysinger v. Coble Dairy Prod¬ 
ucts, 36 S.E 2d 246. 225 N.C. 717. 
Ohio—Martin Baking Co. v. Tomp- 
kinson, 161 N.E. 288, 27 Ohio App. 
35*5. 

Pa.—Miller v. Gault, 29 A.2d 71, 345 
Pa. 474—Gajewskl v. Lightner, 19 
A.2d 355, 341 Pa. 514—Rhoads v. 
Herbert, 148 A. 693, 298 Pa. 622— 
Pinto v. Bell Fruit Co., 24 A.2d 
7Q8. 148 Pa.Super. 132. 

Va—Stark v. Hubbard, 48 S.E.2d 
216, 187 Va. 820—Meade v. Saun¬ 
ders, 144 S.E. 711, 151 Va, 636. 
Assumption of risk 

One who voluntarily attempts to 
pass in front of an approaching ve¬ 
hicle. when it is dangerously near, as¬ 
sumes the risk.—Bonts v. Tarapchak, 
12 A.2d 910, 338 Pa. 289. 

Znimiusut danger 

A pedestrian who is aware of ap¬ 
proach of a vehicle about to cross an 
intersection in a manner or under 
such circumstances as to cause a rea¬ 
sonable person to perceive that dan¬ 
ger is imminent, and who persists in 
an onward course, is gUilty of neg¬ 
ligence as matter of law.—Isaacs v. 
City and County of San Francisco, 
167 P.2d 221, 73 Cal.App.2d 621. 
Place of safety 

A pedestrian in the street at a 
place of safety who sees and knows 
of the approach of an automobile 
has the duty of exercising ordinary 
care to avoid collision by remaining 
outside the path of the automobile 
If it be in close proximity or so 
regulate his speed in crossing as 
to avoid contact with automobile.— 
Hagstrom v. Limbeck, 130 P.2d 895, 
15 Wash.2d 399. 
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nay be negligent if he deliberately steps, walks, or 
uns into the path of an approaching automobile in 
:lose proximity to him, 2 ® or starts across the street 
vhen he knows that a motor vehicle is approaching 
vithout looking to see where it then is. 80 He may 
lot close his eyes to the threatened danger 81 or re- 
y solely on the presumption that the driver will ex- 
■rcise due care and prudence. 32 In determining 
vhether or not it is safe to proceed, it is not the 
luty of a pedestrian to make mathematical calcu- 
ations based on distances and relative speeds, but 
>nly to exercise ordinary care; 33 and in this con- 
lection it has been said to be common knowledge 
hat it is difficult to judge at night the speed or (Us¬ 
ance away of an approaching automobile by ob¬ 
serving its lights. 84 

d. Grossing Diagonally 

In the absence of a governmental regulation prohibit- 


Ing It, a pedestrian le not necessarily negligent In orose- 
Ing a street or Intersection diagonally, but he must exer¬ 
cise caution and make reasonable use of his senses to 
discover Impending danger, and failure to use euch^care 
may render him negligent In fact, under the circum¬ 
stances of the particular case. 

In the absence of a statute or ordinance prohib¬ 
iting it, a pedestrian who undertakes to cross a 
street 36 or intersection 36 diagonally is not negligent 
as a matter of law, especially where there is room 
for motor vehicles to pass on cither side of him. 37 
In this respect he may rely to some extent on the 
assumption that persons driving upon the street 
will obey the law 38 and will exercise ordinary care 
to avoid injuring him. 39 However, in view of the 
duty resting on a pedestrian crossing the highway 
to exercise care for his own safety and protection 
commensurate with the danger involved, discussed 
supra subdivision a of this section, a greater amount 
of care is required of a pedestrian crossing diag- 


Bxoesslve speed 

Pedestrian who, while crossing 
street, was struck hy automobile 
which he had observed approaching 
*t excessive rate of speed was guilty 
>f contributory negligence—Frazier 
v. Stout, 181 -S.E. 377, 165 Va 68. 

19. Cal.—Kostouros v. O'Connell. 103 
P.2d 1028, 39 Cal App.2d 618—Foy 
v. Carlton, 8'5 P.2d 220, 29 Cal.App. 
2d 575—Chase v. Thomas, 46 P.2d 
200, 7 Cal.App 2d 440. 

Colo—Fabling v. Jones. 114 P.2d 
1100, 108 Colo. 144. 

Fla.—Robb v. Pike, 161 So. 732, 119 
Fla. 833. 

Ill.—Sole v. Richardson, 42 N.E 2d 
884, 315 Ill App. 213. 

Iowa.—Pettijohn v. Wecde, 227 NW. 
824. 209 Iowa 902. 

Ky.—Cumberland Grocery Co. v. 
Hewlett, 22 S.W.2d 97. 231 Ky. 
702. 

La.—Rutter v Norman, App., 189 
So. 609—Bridges v. Werner, App., 
1-52 So. 401—Eads v. Holliday, App., 
144 So. *646. 

Md.—McGarrey v. Duffy, 3 A 2d 458, 
175 Md. 634—Webh-Pt pploe v. 
Cooper, 151 A. 235, 159 Md. 42C. 
Mich.—Moldenhauer v. Smith, 18 N. 
W.2d 818, 311 Mich. 265—Beers v. 
Arnot, 14 N.W.2d 611. 308 Mich. 
604. 

N.M.—Gray v. Esslinger, 130 r.2d 24, 
46 N.M. 421, rehearing denied 131 
F.2d 981, 46 N M. 492. 

Ohio.—Martin Baking Co. v. Tomp- 
kinson. 161 N.E. 288, 27 Ohio App. 
355. 

Pa.—Harrington v. PugarellJ, 25 A.2d 
149, 344 Pft 204—Watson v. Lit 
Bros, 135 A. 631, 288 Pa 17'5— 
Forgloni v. Balabnn, 5 A. 2d 398, 
135 Pa Super. 179—Jackson v. 
Chapman, Com.Pl., 48 Dauph.Co 
145—Manion v Brr oke 61 Montg. 
Co. 221, 68 York LegRec. 118. 


Wash—Turnquist v. Rosa'a Bros., 83 
P.2d 353, 196 Wash. 434. 

42 C.J. p 3154 note 54. 

Assumption of risk 

One attempting to pass in front of 
approaching vehicle dangerously near 
assumes risk.—Watson v. Lit Bro^., 
135 A. 631, 288 Pa. 175—Tay or v. 
Philadelphia Rural Transit Co., 170 
A. 327, 111 Pa.Super. 575. 

30. La.—Guillory v. Shaddock, App , 
158 So. 681—Neville v. Postal Tele¬ 
graph Cable Co., 126 So. 720, 13 La 
App. 76. 

Mich—Malone v. Vjn.ng, 21 N.W.2d 
144, 313 Mich 315—Young v. Mar- 
tlnic-h 271 N W. 753, 279 Mich. 
267. 

N.J.—Fotras v. Public Service 
Transp. Co., 136 A. 189, 5 N.J Misc 
237. 

Ta—Goldberg v. Kelly, 17 A 2d 390, 
340 Pa. 430—Fcarn v. City of Phil¬ 
adelphia, 182 A. 534, 320 Pa 156— 
Snyder v. Sekuta, Com 1*1., 29 West. 
Co L..T. 77. 

R.I.—McKean v. Barker, 14 8 A 599 
Tex—Robertson v. Buck X-Ograph 
Co., Civ.App, 114 S.W 2d 308. 
Wash.—Moseley v. Mills, 259 P. 715, 
145 Wash. 253, 

42 C.J. p 3154 note 55. 

One-way street 

A pedestrian crossing one-way 
street in middle of block had dutv, 
when he left curb, to keep diligent 
lookout for approaching automobile 
which he had seen, and was negli¬ 
gent as a matter of law if he did not 
do so.—Gajewski v. Lightner, 19 A.2d 
355. 341 Pa. 514. 

31. Mich.—Malone v. Vining, 21 N. 
W.2d 144, 313 Mich. 315. 

Pa.—Goldberg v. Kelly, 17 A 2d 390, 
340 Pa. 430—Snyder v. Sekuta, Com. 
Pl. f 29 West.Co.L.J. 77. 
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Wash—Turnquist v. Rosaia Bros., 83 
P.2d 3*53, 196 Wash. 434. 

42 C J. p 1155 note 56. 

32. Cal.—Averdleck v. Barrls, 218 P. 
786, 63 Cal App 495. 

Vt.—Colburn v. Frost, 9 A.2d 104, 111 
Vt. 17. 

Passing to right 

Pedestrian who, when automobile 
measured m time was less than four 
seconds from him. left safety zone 
in middle of street on assumption 
that motorist having right of way 
would go to right instead of to left 
of safety zone was guilty of con¬ 
tributory negligence as a matter of 
law.—Jendrzcjewski v. Baker, 31 A. 
2d 611, 182 Md. 41. 

33. Va—Green v. Ruffin, 125 S.E. 
742, 127 S.E. 486. 141 Va. 628. 

34. Wash.—Jensen v. Culbert, 236 
P. 101, 134 Wash. 599. 

35. U.S —Dryfoos v. Scavenger 

Service Corporation, C C.A.I11., 116 
F 2d 637 

Cal.—Brannock v. Bromley, 86 F.2d 
1062. 30 Cal.App.2d 516—Patania v. 
Yellow-Checker Cab Co., 283 P. 
295, 102 Cal.App. 600. 

42 C.J. p 1155 note 62. 

Person crossing diagonally after 
alighting from street car see in¬ 
fra S 478. 

38. Tcnn.—Tiffany v. Shipley, 161 S. 

W.2d 373, 25 Tenn App. 539. 
Wash.—Durham v. Crist, 38 P.2d 
1054, 180 Wash. 213. 

42 C.J. p 1155 note 63. 

37. Wash.—Lewis v. Seattle Taxi¬ 
cab Co., 130 P. 341, 72 Wash. 320. 

38. Cal.—Brannock v. Bromley, 86 
P.2d 1062, 30 Cal.App.2d 516. 

39. Ga.—Wright v. Bales, 7 S.E.2d 

765, 62 Ga.App. 328. 

Mass.—Conrad v. Mazman, 191 N.E. 

766, 287 Mass. 229. 
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onaMy than of one crossing directly at a regular 
crosswalk or intersection, 40 and he may be negli¬ 
gent in fact, under the circumstances of the partic¬ 
ular case. 41 

A pedestrian crossing diagonally must make rea¬ 
sonable use of his senses to discover impending dan¬ 
ger, 42 and usually he must look in the direction 
from which motor vehicles may be expected to come 
before entering a lane of travel. 42 Thus one who, 
without looking for approaching vehicles, hurries 
•diagonally across a street between intersections, 44 
or who attempts to cross an intersection diagonal¬ 
ly at a time when mist or rain obscures his vision, 46 
may be guilty of negligence. 

Duty to look back . A pedestrian crossing a street 
diagonally is not necessarily guilty of negligence be¬ 
cause of his failure to turn and look back for ap¬ 
proaching automobiles, 46 especially after he has 
traversed that portion of the street on which vehi¬ 
cles might be expected to come from behind him. 47 
While he must be alert, 48 whether or not he is neg¬ 
ligent in not turning and looking back depends on 
the circumstances of the particular case. 49 

Prohibitory regulations . It has been held that 
crossing a street diagonally in violation of a mu¬ 
nicipal ordinance is negligence on the part of a 


pedestrian, which precludes recovery for an injury 
to which it contributes, 60 but it has also been held 
that such violation is not negligence per se, but only 
prima facie evidence thereof, 61 which may be re¬ 
butted by a showing that the failure to cross in a 
direct line was due to an obstruction in the street. 62 
An ordinance requiring pedestrians crossing a street 
at an intersection to cross at right angles does not 
apply to one crossing between intersections. 62 

e. Obstruction of View 

A pedestrian crossing or about to cross a street or 
highway when his view of an approaching motor vehicle 
is obstructed Is usually required to exercise a greater 
degree of care than would otherwise be necessary, and he 
is negligent if he fails to take proper precautions to dis¬ 
cover and observe the approach of such vehicle before 
placing himself in a position of danger. 

Under the rule requiring a pedestrian crossing 
the highway to use reasonable care for his own 
safety and protection, discussed supra subdivision a 
of this section, a pedestrian crossing or about to 
cross a street or highway when his view of an ap¬ 
proaching motor vehicle is obstrucred is usually re¬ 
quired to exercise a greater amount of care than 
would otherwise bt necessary, 64 and is negligent if 
he fails to take proper precautions to discover and 
observe the approach of such vehicle before placing 
himself in a position of danger. 66 Thus, a pedes- 


40 . Cal.—Francis v. Riddle, 59 P.2d 
532, 15 Cal.App.2d 282—Patania v. 
Yellow-Checker Cab Co., 283 P. 295, 
102 Cal.App. 600. 

Vt.—Duchaine v. Ray, 6 A.2d 28, 110 
Vt. 313. 

42 C J. p 1155 note 66. 

41 . Cal.—Mundy v. Marshall, 65 P. 
2d 65, 8 Cal.2d 294—Francis v. Rid¬ 
dle, 58 P.2d 632, 15 Cal.App.2d 
282. 

Conn.—Krupien v. Doolittle, 169 A. 
268, 117 Conn. 534. 

Pa.—Schweitzer v. Scranton Bus Co., 
25 A.2d 156, 344 Pa. 249. 

Vt— Duchaine v. Ray, 6 A.2d 28, 110 
Vt. 313. 

Wash.—Turner v. Good, 8 P.2d 414, 
167 Wash. 27. 

42 C.J. p 1155 note 67. 

48. S.D.—Bock v. Sellers, 285 N.W. 
437, 64 S.D. 460. 

2>uty te look la every direction. 

Pedestrian before crossing inter¬ 
section diagonally must look in every 
direction.—Peterson v. Millnits, 229 
N.W. 12, 112 Neb. 365. 

43. WIs.—-Rang v. Klawun, 223 N. 

W. 121, 198 Wie. 1. 

At center of str ee t 

(1) A pedestrian crossing diag¬ 
onally on a street on whieh there is 
considerable automobile traffic Is un¬ 
der a duty to look for automobiles 
not only when he leaves the curb, 


but also when he arrives at the cen¬ 
ter of the street, before proceeding 
across the path of any traffic ap¬ 
proaching from his right.—Rang v. 
Klawun, supra. 

(2) So a pedestrian, crossing street 
diagonally northward from west side 
toward intersecting street on east 
side, must look toward south at cen¬ 
ter of street before entering lane of 
automobile travel from such direc¬ 
tion —Harper v. Shreveport Ice 
Crcum Factory, La.App., 162 So. 471. 
44. Conn —Hlzam v. Blackman, 131 
A 415, 103 Conn. 547. 

42 C.J. p 1155 note 68. 

4B. Cal.—Thompson v. White, 204 P. 
561, 56 Cal.App. 173. 

46 . Ga.—Wright v. Bales, 7 S.E 2d 
765, 62 Ga.App. 328. 

42 C.J. p 1155 note 70. 

47 . N.J.—Fox v. Great Atlantic, etc.. 
Tea Co., 87 A. 339, 84 N.J.Law 726. 

48. Ga.—Wright v. Bales, 7 S.E.2d 
765, 62 Ga.App. 328. 

42 C.J. p 1155 note 72. 

49 . Ga.—Wright v. Bales, supra. 
Pa.—Lamont v. Adams Express Co., 

107 A. 373, 264 Pa. 17. 

50. U.S.—Sprinkle v. Davis, C.C.A. 
Va., 104 F.2d 487. 

Mich.—Peck v. Hampel, 291 N.W. 648, 
293 Mich. 252. 

42 C.J. P 1155 note 76. 
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51. Iowa—McElhinney v. Knittle, 
201 N.W. 686, 199 Iowa 278. 

42 C.J. p 1139 note 79 [a] (3). 

52. Iowa.—McElhinney v. Knittle, 
supra. 

53. III.—Stansfleld v. Wood, 231 Ill. 
App. 586. 

54. Cal —Moss v. H. R. Boynton 
Co.. 186 P. 631, 44 Cal App 474. 

Me.—Cooper & Co. v. American Can 
Co., 153 A. 889, 130 Me. 76. 

Mo.—Reynolds v. Grain Belt Mills 
Co., 78 S.W.2d 124, 229 Mo.App. 
380, remanded 69 S.W.2d 947, 334 
Mo. 712, transferred, see, App., 59 
S W.2d 744 

55. Cal.—Hansen v. Steele, 104 P.2d 
93, 40 Cal.App.2d 1. 

La—iiailey v. Reggie, App., 22 So.2d 
698. 

Me—Cooper & Co. v. American Can 
Co.. 153 A. 889, 130 Me. 76. 

Pa.—Letts v. Cole, 165 A. 847. 310 Ta. 
509. 

Wash.—Hamblet v. Soderburg, 65 P. 

2d 1267, 189 Wash. 449. 

Wis.—Mertens v. Lake Shore Yellow' 
Cab & Transfer Co., 218 N.W. 85, 
195 Wis. 646. 

Xnsnffielent observation. 

Pedestrian crossing concrete state 
highway carrying heavy fast-moving 
traffic, knowing of its danger, was 
negligent, as a matter of law, in 
making no observation in one dlrec- 
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trian may be guilty of contributory negligence 
where he steps into the path of an approaching au¬ 
tomobile from between vehicles parked at the curb 56 
or from behind a streetcar 67 or other vehicle. 68 
Likewise, one who crosses in front of a standing 69 
or moving 60 streetcar or other vehicle 61 which pre¬ 
vents him from seeing an automobile passing it 
from the rear may be guilty of contributory negli¬ 
gence. 

Where, on the other hand, a pedestrian crosses a 
street at a public crossing in front of a car stopped 
to permit him to proceed, it has been held that he is 
not as a matter of law guilty of negligence in fail¬ 
ing to see or to avoid a motor vehicle which ap¬ 
proaches from the rear of the standing automobile 
and passes around it. 62 It has also been held that 
it is not negligence as a matter of law for a pedes¬ 
trian to attempt to cross a street where his view is 
obstructed by reason of a car having been left in 
the center of the street in violation of a govern¬ 
mental regulation. 63 The obligation to use reason¬ 
able care does not impose on the pedestrian the duty 
to anticipate that a motor vehicle will emerge from 
a concealed position at unlawful speed 64 or at a 
place prohibited by law. 65 So, where his view is 
obstructed, he is not negligent as a matter of law 
in failing to see an automobile passing too close to 
a streetcar, 66 passing a vehicle on the wrong side, 67 
or traveling on the wrong side of the street, 68 or 
in a safety zone, where vehicular traffic is prohib¬ 


ited. 69 Similarly, one who steps behind a parked 
automobile to look for approaching traffic before 
crossing a street is not negligent as a matter of 
law when struck by a motor vehicle driven very 
close to the parked car. 70 

Smoke , fog , rain, or snow . A pedestrian crossing 
the highway who travels through or near to a dense 
cloud of smoke which prevents him from seeing 
approaching traffic may be guilty of contributory 
negligence. 71 However, a pedestrian is not always 
negligent in crossing a street when his vision is 
obscured by atmospheric conditions, if he exercises 
due care for his own safety and for the rights of 
other users of the highway, 72 as where he crosses 
at night in a fog 73 or during a rain. 74 

f. Compliance with, or Violation of, Traffic 
Signal 

(1) In general 

(2) Duty to look 

(3) Reliance on care of motorist 
(1) In General 

A pedestrian crossing a street or highway at a point 
controlled by traffic officers or signals is bound to exer¬ 
cise ordinary care for his own safety with respect to ap¬ 
proaching vehicles and to obey the signals, and, while a 
favorable signal may entitle him to the right of way In 
crossing, he must still use reasonable care. 

A pedestrian crossing a street or highway at a 
point controlled by traffic officers or traffic direc¬ 


tion except before starting to cross, 
although he could then see only a 
short distance.—Burke v. Tesmer, 
272 N.W. 857, 224 Wis. 6C7. 

50. Fla.—Prior v. Pounds, 151 So. 
890. 113 Fla. 308. 

Ky.—Goodwin v. Miller, 276 S.W. 
117, 210 Ky. 407. 

La.—Dobrowolski v. Henderson, 130 
So. 237, 15 La.App. 79. 

57. Mo.—Winter v. Van Blarcom, 
167 S.W. 498. 258 Mo. 418. 

58* U.S.—Standard Oil Co. of Ken¬ 
tucky ▼. Noakes, C.C.A.Ky., 59 F.2d 
897. 

La.—Tooke v. Muslow Oil Co., App., 
183 So. 97. 

Me.—Beaucage v. Roak, 153 A. 894, 
130 Me. 114. 

Mich.—Jones v. Florios, 226 N.W. 

852, 248 Mich. 153. 

S.C.—Wright v. South Carolina Pow¬ 
er Co., 31 S.E.2d 904, 205 S.C. 327. 
Wash.—Harder v. Matthews, 121 P. 
983, 67 Wash. 487. 

59. N.J.—Conrad v. Green, Sup., 94 
A. 390. 

00. Cal.—Casey v. Delelio. 102 P.2d 
557, 39 Cal.App.2d 91. 

01. Me.—Cooper Sc Co. v. American 
Can Co., 153 A. 889. 130 Me. 76. 


Wash.—Hamblet v. Soderburg, 65 P. 

2d 1267, 189 Wash. 449. 

Gfi. Ky,—American Dye Works v. 

Baker, 276 S W. 133, 210 Ky. 508. 
Pa.—Eckert v. Merchants' Shipbuild¬ 
ing Corp.. 124 A. 477. 280 Pa. 340. 
03. Mo.—Jackson v. City of Malden. 

App., 72 S.W.Sd 850. 

04. La—Tooke v. Muslow Oil Co., 
App., 183 So 97. 

42 C.J. p 1155 note 87. 

A pedestrian who emerged from In 
front of a hue at an ordinary pace 
and who had a preference right to 
complete his trip was not guilty of 
such negligence as to bar a recovery 
by him for injuries sustained when 
he was run down because of the pri¬ 
mary negligence of a motorist driv¬ 
ing at an excessive speed.—Tooke v. 
Muslow Oil Co., supra. 

65. Mich.—Metcalf v. Peerless 
Laundry, etc., Co., 184 N.W. 482, 
215 Mich. 601. 

42 C.J. p 1156 note 88. 

00. Cal.—Reaugh v. Cudahy Pack¬ 
ing Co., 208 P. 125, 189 Cal. 335. 

67. N.J.—Bora v. Yellow Cab Co., 
135 A. 889, 103 N.J.Law 877. 

42 C.J. p 1156 note 90. 
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08. Ky.—Otte v. Guilford. 272 S. 
W. 41, 209 Ky. 33. 

09. Mich.—Metcalf v. Peerless 
Laundry, etc., Co., 184 N.W. 482,. 
215 Mich. 601. 

7*1 Cal.—Webster v. Motor Parcel 
Delivery Co., 183 P. 220, 41 Cal. 
App. 657. 

71. Mo.—State v. Allen, 253 S.W. 

768, 28 A.L.R. 1270. 

42 C.J. p 1155 note 86. 

73. Md.—Edwards ▼. State, for Use 
of Guy, 170 A. 761, 166 Md. 217. 

Grossing' in daytime while It wnn 
snowing 

In determining contributory negli¬ 
gence of pedestrian struck by auto¬ 
mobile while crossing street inter¬ 
section in the daytime when it was 
snowing, pedestrian had right to give 
some attention to where she was 
walking.—O’Shea v. Pattison-Mc- 
Grath Dental Supplies, 180 S.W.2d 19, 
352 Mo. 855. 

73. Md.—Edwards v. State, for Use 
of Guy, 170 A. 781, 166 Md. 217. 

70* Cal.—Ducat v. Goldntr, 175 P.14 
914, 77 Cal.App.24 832* 
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tion devices is bound to exercise ordinary care for 
his own safety to avoid being charged with contrib¬ 
utory negligence with respect to an injury inflicted 
by a motor vehicle, 76 and the existence of a traffic 
signal and its character are proper elements to be 
considered in determining whether the pedestrian's 
conduct constitutes negligence. 76 It is ordinarily 
the duty of a pedestrian to obey traffic signals in 
crossing, 77 and if he attempts to cross a street or 
highway at an intersection where the movement of 
traffic is controlled by signal or by a traffic officer 
he may be negligent in so doing when traffic is be¬ 
ing permitted to move along the street over which 
he crosses. 78 It has been held, however, that cross¬ 
ing in disregard of the right of way afforded by a 
traffic signal does not constitute negligence under 
any and all circumstances, 76 and that crossing 
against a signal in violation of regulations does not 
amount to negligence as a matter of law, 80 although 
it is a circumstance which commands vigilance on 


the part of the pedestrian. 81 Thus a pedestrian 
who attempts to filter through traffic moving on the 
right of way must accommodate his movements to 
those of the vehicles, must yield the right of way 
to them, and cross only as the traffic affords an op¬ 
portunity to do so in subordination to the right giv¬ 
en the vehicles. 82 

Generally, a pedestrian in crossing may rely to 
a considerable extent, although not exclusively, on 
a favorable traffic signal 83 or signal of a traffic offi¬ 
cer. 84 The pedestrian also has the right to enter an 
intersection and to proceed across it when a traffic 
signal turns in his favor, 85 and one who starts 
across a street in accordance with traffic signals 
and commits himself to the crossing usually has a 
superior right of way against a vehicle thereafter 
approaching 86 until he has reached the opposite 
curb. 87 Where a pedestrian crossing a street in ac¬ 
cordance with a traffic signal was struck by a vehi¬ 
cle turning into the intersection also m accordance 


75. Ky.—Lieberman v. McLaughlin, 
26 S.W.2d 753, 233 Ky. 7G3. 

N.D—Blackatead v. Kent, 247 N.W. 
607, 63 ND. 246. 

Wash.—Lubliner v. Huge, 153 P.2d 
691, 21 Wash 2d 881. 

Right of way as between pedestrian 
and motor vehicle at intersections 
controlled by traffic signals see 
supra 4 388. 

Due care shown 

Pa.—Prlsco v. D1 ^ablo, 2 A.2d 576, 
133 Pa Super. 299. 

78. Ohio.—Wolfe v. Baskin, 28 N.E. 

2d 629, 137 Ohio St. 284. 

77. Ky—Lieberman v. McLaughlin, 
26 S.W.2d 753, 233 Ky. 763. 

What constitutes “signal” 

A steadily burning red light, with 
or without the word “stop" thereon, 
placed in the center of a street inter¬ 
section by the police authorities, was 
a “signal or Blgn of police officers” 
within meaning of statute providing 
that pedestrians should obey and 
abide by a “signal or sign of police 
officers."— Wolfe v. Baskin, 28 N.E. 
2d 629. 137 Ohio St. 284. 

Regulation held applicable 

Regulation providing that ringing 
of first bell in connection with me¬ 
chanical traffic signal should merely 
indicate preparation for change in 
traffic movement, and that no traffic 
should enter intersection until green 
or go signal was shown, was applica¬ 
ble to pedestrians, where ordinance 
made it unlawful for pedestrians to 
cross other than with released traffic. 

Hurtel v. Albert Cohn, Zac., 52 P. 
2d 922, 5 Cal.2d 145. 

19. Ky.—Kinsella V. Meyer's Adm’r, 
102 S.W.2d 974, 267 Ky. 508. 

L&.—Buckley ▼. Featherstone Ga¬ 
ngs, 128 So. 446, 11 X*.App. 564. 


N.J.—Henry v. Ehrlish Transfer & 
Trucking Co., 196 A. 444, 119 N.J. 
Law 493. 

42 C.J. p 1156 note 96. 

79. Md.—Weissman v. Hokamp, 188 
A. 923, 171 Md. 197, dissenting 
opinion 189 A. 813, 171 Md. 197. 

Other like situation 
Crossing against the right of way 
at regular crossing gives rise to the 
same legal situation as crossing be¬ 
tween regular crossings, where by 
statute vehicles have right of way. 
—Weissman v. Hokamp, supra. 

80. Mich.—Russo v. City of Grand 
Rapids, 238 N.W. 273, 255 Mich. 
474. 

81. Mich.—Russo v. City of Grand 
Rapids, supra. 

82. Md—Weissman v. Hokamp, 188 
A. 923, 171 Md. 197, dissenting 
opinion 189 A. 813, 171 Md. 197. 

83. La.—Charlie Yee v. Charley 
Cabs, App., 158 So. 261. 

84. Mass.—Wilson v. Freeman, 171 
N.E. 469, 271 Mass. 438. 

65. Pa.—Harrington v. Pugarelll, 25 
A.2d 149, 344 Pa. 204. 

Wash.—Lubliner v. Ruge, 158 P.2d 
694, 21 Wash. 2d 881—Gable v. 

Field, 66 P.2d 356. 189 Wash. 526. 
A “crosswalk”, within ordinance 
giving pedestrians right to proceed 
across street within any crosswalk, 
marked or unmarked, on a go signal 
from traffic light, Is the extension 
of the sidewalk lines over streets at 
street intersections.—Skaff v. Dodd, 
W.Va., 44 S.E.2d 621. 

Amber signal 

A pedestrian has the right to step 
off the curb onto a crosswalk when 
a traffic light flashes amber after a 
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red light.—Focht v. Justis, 77 N.E.2d 
606, 81 Ohio App. 297. 

88. Ill.—Petersen v. General Rug 
& Carpet Cleaners, 77 N.E.2d 58, 
333 III.App. 47. 

La.—Tooke v. Muslow Oil Co., App., 
183 So. 97. 

Ohio.—Che valley v. Dcgar, App., 62 
NE.2d 544. 

Pa.—Goodall v. Hess, 172 A. 693. 315 
Pa. 289—Frisco v. Di Fabio, 2 A.2d 
576. 133 Pa Super. 299 
Wash.—Lubliner v. Ruge, 153 P.2d 
694, 21 Wash 2d 881. 

42 C.J. p 1156 note 97. 

Regulation held not to affeot right of 
way 

A statute providing the right of 
way for pedestrians at regular cross¬ 
ings of street intersections, except 
where the movement of traffic is 
regulated by traffic officers or direc¬ 
tive devices, has been construed as 
not depriving pedestrians of the 
right of way at intersections where 
traffic is regulated, but rather to 
subject them to the regulation of 
traffic devices at street intersections. 
—Lott v. De Luxe Cab Co., 299 P. 
303, 136 Or. 349. 

87. Ohio.—Juergcns v. Bell Distrib¬ 
uting, 21 N.E.2d 90, 135 Ohio St. 
335. 

Moot of regulation 

Under regulation giving pedestrian 
entering crosswalk with green or go 
electric signal right of way over ve¬ 
hicles until he has reached opposite 
curb. Question of pedestrian’s con¬ 
tributory negligence includes not 
only conduct of pedestrian in cross¬ 
ing crosswalk, but also extent of 
right of way granted by regulation. 
—Juergens v. Bell Distributing; su¬ 
pra. 
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With the signal, the pedestrian’s right to cross has - 
been held at least equal to the right of the mo¬ 
torist to turn at the intersection when the signal 
changed.® 8 

The fact that the traffic signal is set against traf¬ 
fic on the street over which the pedestrian is cross¬ 
ing does not, however, relieve him from the duty 
to exercise ordinary care, 89 or, unless so provided 
by statute or ordinance, 90 give him an absolute 
right to proceed or an absolute right of way over 
an approaching motor vehicle 91 for the full distance 
of the crossing. 92 Whatever right of way he has he 
acquires not alone from the traffic signal or the di¬ 
rection of the traffic officer, but from that in con¬ 
nection with other circumstances," such as that the 
danger of crossing is lessened at such time and that 
he has actually accepted the invitation to cross and 
is, when approached by an automobile, in such po¬ 
sition that the driver thereof should by the exercise 
of reasonable care have known of his peril in time 
to avoid striking him. 94 Notwithstanding the pe¬ 
destrian’s right of way afforded by the signal, if he 
sees or should have seen a vehicle approaching in 
disregard of his rights, he may be guilty of negli¬ 
gence in stepping into the path of the vehicle. 95 
So a pedestrian who steps directly in front of a 
moving automobile without in any way indicating 
his intention to the operator thereof in time to per¬ 
mit him to avoid a collision is negligent, even 


though he is crossing in the direction in which the 
traffic signal permits traffic to proceed, and the au¬ 
tomobile is turning from the street in which traffic 
is moving into the street in which traffic is 
stopped. 96 

When the traffic signal changes while a pedes¬ 
trian is rightfully in the act of crossing the street 
or highway, ordinarily he has the right of way 
until the opposite curb is reached; 97 and similarly, 
under a regulation providing that at an intersection 
where a traffic officer is on duty pedestrians shall 
cross with released traffic and not otherwise, a pe¬ 
destrian who starts across at such place with traf¬ 
fic is entitled to the right of way over vehicles 
crossing his course, although the signal is changed 
to release such vehicles before he has completed 
his crossing. 98 However, such a pedestrian has no 
absolute protection to complete the crossing, 99 and 
due care under the circumstances must be exer¬ 
cised, 1 although he is bound to act onlv as a reason¬ 
ably prudent man in endeavoring to extricate him¬ 
self from the danger of his position. 9 

(2) Duty to Look 

A pedestrian crossing a street or highway at or near 
a point controlled by a traffic signal is generally bound to 
keep a lookout for approaching vehicles, and ordinarily 
he is not relieved of such duty by the fact that the sig¬ 
nal Is in his favor. 

A pedestrian crossing a street or highway at or 


86 . Ohio.—Liberty Highway Co. v. 
Mas tin, 170 N.E. 604. 34 Ohio App. 
183. 

88. Ill.—Petersen v. General Rug & 
Carpet Cleaners. 77 N.E.2d^58. 333 
IlLApp. 47. 

Ky.—Lleberman v. McLaughlin, 26 
S.W.2d 753, 233 Ky. 7-63. 

La.—Charlie Tee v. Charley Cabs, 
App., 158 So. 261. 

N.D.—Blackstead v. Kent, 247 N.W. 
607. 63 N.D. 246. 

Ohio.—Che vail y v. Degar, App., 52 N. 
E.2d 544. 

Pa. —Altsman v. Kelly, 9 A. 2d 423, 
336 Pa. 481. 

42 C.J. p 1156 note 1. 

90# Ohio.—Juergens v. Bell Distrib¬ 
uting. 21 N.E.2d 90. 135 Ohio St. 
335. 

Absolute tad preferential right of 

way 

Under an ordinance giving a pe¬ 
destrian crossing a crosswalk at an 
Intersection on a favorable signal the 
right of way over vehicles until he 
has reached the opposite curb, a pe¬ 
destrian has the absolute right of 
way as long as the traffic signal re¬ 
mains favorable to him; and after 
the signal changes he still has the 
preferential right of way until he 
reaches the opposite curb or other 


point on the crosswalk beyond the 
zone of existing danger.—Juergens v. 
Bell Distributing, supra. 

91 . Md—Panitz v. Webb, 130 A. 913, 
149 Md. 75. 

N.D.—Blackstead v. Kent, 247 N.W. 
607, 63 N.D. 246. 

92 . Pa.—Altsman v. Kelly, 9 A.2d 
423. 336 Pa. 481. 

Wash.—Strom v. Dobrin, 186 P.2d 
906, 29 Wash 2d 198. 

93 . Md.—Panitz v. Webb, 130 A. 
913, 149 Md. 75. 

94. Md.—Panitz y. Webb, supra. 

95 . Iowa.—Dougherty v. McFee, 265 
N.W. 176, 221 Iowa 391. 

Pa.—David v. Suburban Cab Co., 
Com.PL, 55 Montg.Co. 104. 

Wash.—Lubllner v. Ruge, 153 F.2d 
694, 21 Wash.2d 881. 

96. Md.—Panitz v. Webb, 130 A. 918, 
149 Md. 75. 

97. U.S.—Railway Express Agency 
v. Little, C.C,A.Pa., 50 F.2d 59. 

Mich.—Smarinsky v. Markowitz, 251 
N.W. 589, 265 Mich. 412. 

98. Wash.—Riddel v, Lyon, 213 P. 
487, 124 Wash. 146, 37 A.L.R. 486. 

99. Mich.—Sloan v. Ambrose, 1 N.W. 
2d 505, 800 .Mich. 188. 
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1. Mich—Sloan v. Ambrose, supra— 
Do Jager v. Vandenberg, 284 N.W. 
673. 288 Mich. 136. 

Wash.—liurson v. Blackwell, 52 P. 

2d 351, 184 Wash. 669. 

Crossing on amber signal 

A pedestrian who proceeded to 
cross an intersection knowing that 
traffic light showed amber, where he 
saw automobiles waiting, on the 
street which he crossed, for the sig¬ 
nal to proceed, knew that the inter¬ 
section was subject to heavy traffic, 
and was hit by motorist who crossed 
intersection when lights signaled mo¬ 
torist to proceed, was negligent, and 
did not exercise due care in relying 
exclusively on motorist's watchful¬ 
ness.—Jackson v. Smart, 195 A. 683, 
89 N.H. 174. 

2. Cal.—Lang v. McKinney Blue¬ 
print Paper Co., 266 P. 616, 91 Cal. 
App. 84. 

42 C.J. p 1156 note 98. 

Not required to ran 
Change of traffic light at Intersec¬ 
tion while pedestrian is crossing does 
not require pedestrian to run.— 
Smarinsky v. Markowitz, 251 N.W. 
539, 265 Mich. 412. 

Contributory negligenoe not shown 
La.—Tooke v. Muslow Oil Co., App., 
188 So. 97. 
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near a point controlled by a traffic signal is gener¬ 
ally bound to keep a lookout for approaching vehi¬ 
cles, 8 at least where the traffic signal is not in his 
favor and gives him no right to cross. 4 Ordinarily 
he is not relieved of the duty to look by the facts 
that the signal is set against traffic on the street 
over which he is crossing or is about to cross 5 and 
that a regulation gives the right of way to a pe¬ 
destrian who has started to cross an intersection on 
a favorable signal. 6 

A person who starts across a street in accordance 
with traffic signals has a duty to look to the right 
and to the left for approaching traffic 7 and to watch 
out for vehicles already within the intersection; 8 
but he is under no extreme duty, as a matter of 
law, to keep a lookout to the rear 9 or 10 look up the 
street beyond the intersection to discover approach¬ 
ing automobiles, 10 nor is it ordinarily necessary for 
him to continue to look in a particular direction. 11 
However, a pedestrian who steps into the highway 
after having observed a traffic signal set against 
him is required to look and to continue to look while 
crossing. 12 A pedestrian starting to cross under a 
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favorable signal must observe a change, if any, in 
the signal, 18 and, when a signal changes while he is 
rightfully in the act of crossing, a failure to exer¬ 
cise due care to observe released traffic may con¬ 
stitute negligence. 14 

(3) Reliance on Care of Motorist 

In the absence of notice or knowledge to the contrary, 
a pedestrian crossing a street or highway on a favorable 
traffic signal has a right to assume that operators of ap¬ 
proaching vehicles will obey the law and will not disre« 
gard the signal. 

In the absence of notice or knowledge to the con¬ 
trary, 15 a pedestrian crossing a street or highway 
on a favorable signal has a right to assume that op¬ 
erators of approaching vehicles will obey the law 16 
and will observe and not disregard the signal, 17 
and he is not required to anticipate that a motorist 
will not comply with the traffic signal. 18 Such a 
person may properly assume that due precautions 
for his safety will be taken, 19 such as that approach¬ 
ing vehicles will be operated at a reasonable rate of 
speed, 20 that a reasonably careful lookout for him 
will be kept, 21 and that the vehicle will be under 


3. La.—Schatz v. Kehoe. 131 So. 66, 

15 La.App. 9—Harrison v. (Carlisle, 
121 So. 216, 9 La.App. 617. 

Crossing ’between Intersections 
Wis —Mauch v. Chicago, M., St. P. & 
Pac. Ry. Co., 280 N.W. 307, 228 
Wis 322. 

Failure to observe vehicle held not 
negligence 

La.—Charlie Yee v. Charley Cabs, 
App., 158 So. 261. 

4. La.—Sohatz ▼. Kehoe, 131 So. 66, 

16 La App. 9. 

6. Pa—Schweitzer v. Scranton Bus 
Co., 26 A.2d 156, 344 Pa 249—Hal- 
pert v. Earnshaw, 165 A. 299, 304 
Pa. 96. 

e. Mich—Long v. Garneau, 29 N.W. 
2d 696, 319 Mich. 291. 

Negligenoe of motorist in failing 
to yield right of way to pedestrian 
who had started to cross on favor¬ 
able signal does not absolve pedes¬ 
trian from looking while crossing 
street.—Long v. parneau, supra. 

7. Mich.—Long v. Garneau, supra. 
Neb. —Halllday v. Raymond, 22 N.W. 

2d 614, 147 Neb. 179. 

8. Pa.—Dando v. Brobst, 177 A. 831, 
318 Pa. 325. 

Tex. — Townsend v. Young, Civ.App., 
114 S.W.2d 296. 

•• Ala.—Montgomery City Lines v. 

Scott, 26 So.2d 200, 248 Ala. 47. 
Neb.—Halllday v. Raymond, 22 N. 

W.2d 614, 147 Neb. 179. 

Wash.—Gable v. Field, 66 P.2d 356. 
168 Wash. 526« 


10. Tex.—Seinsheimer v. Burkhart, 
122 S.W.2d 1063, 132 Tex. 336. 

11. Pa.—Newman v. Protective Mo¬ 
tor Service Company, 148 A. 711, 
298 Pa. 609—Mantia v. Pcarlman, 
91 Pa.Super. 478. 

Tex —J. C. Penney Co. v Oberpriller. 
Civ.App, 163 S.W.2d 1067, reversed 
on other grounds 170 S.W.2d 607, 
141 Tex. 128. 

12 . Pa—Taylor v. Philadelphia 
Rural Transit Co., 170 A. 327, 111 
Pa.Super. 575. 

Due care held shown 
Mass.—Nolan v. Shea, 46 N.E.2d 956, 
312 Mass. 631. 

13 . Mich.—Long v. Garneau, 29 N. 
W.2d 696, 319 Mich. 291—Sloan v. 
Ambrose, 1 N.W.2d 505, 300 Mich. 
188. 

14. Mich.—Sloan v. Ambrose, supra 
—De Jager v. Vandenberg, 284 N. 
W. 673, 288 Mich. 136. 

R.I.—Gardiner v. Romano, 173 A. 
84, 54 R.I. 348. 

15. Ohio.—Juergens v. Bell Distrib¬ 
uting, 21 N.E.2d 90, 135 Ohio St. 
335. 

Wash.—Beck v. Dye, 92 P.2d 1113, 
200 Wash. 1. 127 A.L.R. 1022. 

16. Cal.—Walker v. Mason, 293 P. 
125, 109 Cal.App. 361. 

Ohio.—Juergens v. Bell Distributing. 
21 N.E.2d 90, 135 Ohio St. 335— 
Focht v. Justis, 77 N.E.2d 506, 81 
Ohio App. 297. 

Wash.—Lubliner v. Ruge, 153 P.2d 
694, 21 Wash.24 881—Gable v. 

Field, 66 P.2d 356, 189 Wash. 526— 

59 


Woods v. Greenblatt, 1 P.2d 880, 
163 Wash 433—Church v. Shaffer, 
297 P. 1097, 162 Wash. 126. 

17. U.S. —Railway Express Agency 
v. Little, C.C.A.Pa., 50 F.2d 59, 75 
A.LR 963. 

Cal.—King v. Unger, 78 P.2d 265, 25 
Cal App 2d 632. 

Iowa.-—Dougherty v. McFee, 265 N. 
W. 176, 221 Iowa 391. 

Pa—Harrington v. Pugarelll, 25 A. 
2d 149, 344 ra. 204—Villiger v. 
Yellow Cab Co. of Pittsburgh, 163 
A. 537, 309 Pa. 213—Newman v. 
Protective Motor Service Co., 148 
A. 711, 298 Pa. 509—Vivino v. Ne- 
vius, 98 Pa.Super. 574. 

Wash.—Beck v. Dye, 92 P.2d 1113, 
200 Wash. 1, 127 A.L.R. 1022- 
Gable v. Field, 66 P.2d 356, 189 
Wash. 526—Woods v. Greenblatt, 
1 P.2d 880, 163 Wash. 433—Church 
v. Shaffer, 297 P. 1097, 162 Wash. 
126. 

18. Pa.—Newman v. Protective Mo¬ 
tor Service Co., 148 A. 711, 298 Pa. 
509. 

Tex.—Seinschelmer v. Burkhart, 122 

S.W.2d 1063, 132 Tex. 336—Brooks 
v. Enriquez, Civ.App., 172 S.W.2d 
794, error refused. 

19. Ohio.—Focht v. Justis, 77 N.E. 
2d 506, 81 Ohio App. 297. 

Pa.—Newman v. Protective Motor 
Service Co.. 148 A. 711, 298 Pa. 509. 

90. Ill.—Petersen v. General Rug & 
Carpet Cleaners, 77 N.E.2d 58, 333 
Ill.App. 47. 

91. Ill.—Petersen v. General Rug St 
Carpet Cleaners, supra. 
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such Control as will enable Its operator to avoid col¬ 
liding with him.* 2 He has a right to assume that 
his lawful progress will not be interfered with 23 
and that the right of way will be yielded to him 24 
until he has reached the opposite curb. 26 

§ 471. -Duty to Stop, Look, and Listen 

a. In general 

b. Extent of duty 

c. Failure to see or hear approaching ve¬ 

hicle 

a. In General 

Although a pedestrian about to cross a public street 
or highway is not under an absolute duty to stop, look, 
and listen for approaching motor vehicles, In certain cir¬ 
cumstances such precautions must be taken and the fail¬ 


ure to do so may constitute negligence or negligence per 

so. 

There is no imperative rule requiring a pedes¬ 
trian about to cross a public street or highway to 
stop, or to look and listen for approaching motor 
vehicles under penalty of being deemed negligent as 
a matter of law on omission thereof, 26 and whether 
or not a failure so to do is negligence is ordinarily 
a question of fact under the circumstances, as dis¬ 
cussed infra § 527. However, under the rule dis¬ 
cussed supra § 468 b requiring pedestrians to ex¬ 
ercise reasonable care for their own safety and in 
so doing to make reasonable use of their faculties 
and intelligence to discover impending danger, a 
pedestrian crossing a street or highway ordinarily 
is obliged to make reasonable use of his senses to 
avoid injury, 27 and, under certain circumstances, 
the duty may exist to stop 28 and look 28 for ap- 


82. Ill.—Petersen v. General Rug & 
Carpet Cleaners, supra. 

The law does not require a pedes, 
tartan to anticipate that a vehicle will 
change its course and strike him.— 
Brooks v. Enriquez, Tex.Civ.App., 172 
S.W.2d 794, error refused. 

83. Wash.—Lubliner v. Huge, 153 P. 
2d 694, 21 Wash.2d 881—Beck v. 
Dye, 92 P.2d 1113, 200 Wash. 1, 127 
A.L.R. 1022—Woods v. Greenblatt, 
1 P.2d 880, 163 Wash. 433—Church 
v. Shaffer, 297 P. 1007, 162 Wash. 
126. 

8ft. Ill.—Petersen v. General Rug & 
Carpet Cleaners, 77 N.E.2d 68, 333 
Ill.App. 47. 

Iowa.—Dougherty v. McFee, 265 N. 

W. 176, 221 Iowa 301. 

La.—Tooke v. Muslow Oil Co., App., 
183 So. 97. 

88 . Wash.—Gable v. Field, 66 P.2d 
356, 189 Wash. 526. 

88 . Ala.—Montgomery City Lines ▼. 
Scott, 26 So.2d 200. 248 Ala. 47— 
Tillery y. Walker, 114 So. 137, 216 
Ala. 676—Shafer v. Myers, 112 So. 
230. 215 Ala. 678. 

Cal.—Connolly v. Zaft, 130 P.2d 752, 
65 Cal.App.2d 383—Bosse v. Maryo, 
260 P. 693, 80 Cal.App. 109. 

Iowa—Huffman v. King, 268 N.W. 
144, 222 Iowa 150. 

Me.—Sturtevant v. Ouellette, 140 A. 
368, 126 Me. 558. 

Mass.—Tookmanian v. Fanning, 81 
N.E.2d 536, 308 Mass. 162. 

Pa.—Lowers v. Zuker, 157 A. 339, 102 
Pa.Super. 581. 

Vt.—Eagan v. Douglas, 175 A. 222, 
107 Vt. 10, followed in 176 A. 225, 
107 Vt. 18. 

Va.—Doss v. Rader, 46 S.E.2d 434, 
187 Va. 231. 

42 C.J. P 1150 note 98. 

Jtslianog on husband 
Wife was not chargeable with con¬ 
tributory negligence in accompany¬ 


ing husband across street, being 
warranted under circumstances in 
relying on his having looked in both 
directions.—Goldschmidt v. Schu¬ 
mann, 155 A. 297, 304 Pa. 172. 

37. Conn.—Alston v. Consolidated 
Motor Lines, 173 A. 809, 118 Conn. 
707. 

Me—Bechard v. Lake, 11 A.2d 267. 
136 Me. 385. 

Mich.—Carter v. C. F. Smith Co., 281 
NW. 380. 285 Mich. 621. 

Omission held immaterial 

Whether pedestrian looked before 
starting across street was immate¬ 
rial, if pedestrian, as reasonably pru¬ 
dent person, would have been justi¬ 
fied in trying to cross had he looked 
before starting.—Davis v. Ricgel, 44 
P.2d 771, 182 Wash. 1. 

38. Cal.—Bosse v. Marye, 250 P. 693, 
80 Cal.App. 109. 

09 . Ala.—Montgomery City Lines v. 
Scott, 26 So.2d 200, 248 Ainu 47— 
Shafer v. Myers, 112 So. 230, 216 
Ala. 678. 

Cal.—Connolly v. Zaft, 130 P 2d 752, 
55 Cal.App.2d 383—Reed v. Stroh, 
128 P.2d 829, 54 Cal.App.2d 183— 
Fischer v. Keen, 110 P.2d 693, 43 
Cal.App.2d 244—Gibb v. Cleave, 55 
P.2d 938, 12 Cal.App.2d 468—Hor¬ 
ton v. Stoll, 40 P.2d 603, 3 Cal. 
App. 2d 687—Patania v. Yellow- 
Checker Cab Co., 283 P. 295, 102 
Cal.App. 600—Ching Wing v. Kishi, 
268 P. 483, 92 Cal.App. 495—Bosse 
v. Marye, 250 P. 693, 80 Cal.App. 
109. 

Conn.—La Femlna v. International 
Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers of 
America, 45 A.2d 158, 182 Conn. 
420—Keeling v. Neuss Floor Cover¬ 
ing Co., 14 A.2d 33, 126 Conn. 716. 
D.C.—Boaze v. Wlndridge & Handy, 
102 F.2d 628, 70 App.D.C. 24. 

Ky.—Trainor's Adm’r v. Keller, 79 
8.W.2d 282, 257 Ky. 840. 
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La.—Charles v. Sullivant. App., 169 
So. 756—Herrin v. Cicardo, 1 La. 
App. 587. 

Mich—Malone ▼. Vining, 21 N.W.2d 
144, 313 Mich. 316—Anderson v. 
Bliss. 274 N.W. 809. 281 Mich. 323 
—Brodie v. Citv of Detroit, 267 
N.W. 576. 275 Mich. 626—Richard¬ 
son v. Williams, 228 N.W. 766. 249 
Mich. 350—Siegel v. Detroit Cab 
Co., 225 NW. 601, 246 Mich. 620. 
Miss —Meridian Coca-Cola Co. v. 
Watson, 134 So. 824. 161 Miss. 108 
—Hall v. Caughran, 134 So. 676, 
160 Miss. 671. 

N.M.—Russell v. Davis, 37 P.2d 636, 
38 NM. 533. 

N.Y.—Cherubino v. Meenan, 171 N. 

E 70S, 253 N.Y. 462. 

Ohio.—Martin Baking Co. v. Tomp- 
kinson, 161 N.E. 288, 27 Ohio App. 
355. 

Pa.—Rucheski v. Wisswesser, 60 A.2d 
291, 355 Pa. 400—Miller v. Gault, 
29 A.2d 71, 346 Pa. 474—Guy v. 
Lane. 26 A.2d 327, 345 Pa. 40— 
Schweitzer v. Scranton Bus Co, 25 
A.2d 156, 344 Ta. 249—Dando v. 
Brobst, 177 A. 831, 318 Pa. 325— 
Dorris v. Bridgman & Co., 145 A. 
827, 296 Pa. 198—Curran v. Bat- 
taglini, 39 A.2d 630, 156 Pa.Super. 
173—Pinto v. Bell Fruit Co., 2ft 
A.2d 768, 148 Pa.Super. 132—Peif- 
fer v. Kreider, 169 A. 399. Ill Pa. 
Super. 80—Johnston v. McDade, 88 
Pa.Super. 377—Kirk v. Gerbo, Com. 
PI., 9 Sch.Reg. 34. 

Tex.—Blunt v. H. G. Bernlng, Inc., 
Clv.App., 211 S.W.2d 778, error re¬ 
fused. 

Vt.—McKirryher v. Yager, 24 A.2d 
331, 112 Vt. 336—Eagan v. Douglas, 
175 A. 222, 107 Vt. 10, followed in 
175 A. 225, 107 Vt. 18. 

Wash.—Farrow v. Ostrom, 11T F.2d 
968, 10 Wash.2d 666—Kuhnhausen 
v. Woodbeck. 97 P.2d 1099, 2 Waeh. 
2d 838—Estill v. Berry, 74 JEM* 
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preaching vehicles, and, likewise the duty may ex¬ 
ist to listen 80 for approaching motor vehicles. 

The failure of a pedestrian crossing a street or 
highway to stop, look, and listen when necessary 
has been variously held to constitute negligence, 31 
negligence per se, 88 or merely evidence of negli¬ 
gence. 88 The violation of a regulation requiring a 
pedestrian to look in both directions before stepping 
into or on a public road or highway may constitute 
negligence per se, 84 and the effect of a failure to 
comply with the regulation does not depend on 
whether the regulation is usually obeyed or violat¬ 
ed, 85 or on whether the pedestrian did or did not 
intend to violate the regulation. 36 In accordance 
with the foregoing rules, it has been held that a 
pedestrian may be guilty of contributory negligence 
where, without looking, he steps suddenly into a 
roadway, 37 or crosses with his head down, 88 or 
reading a newspaper, 39 or with an umbrella so held 
as to cut off his vision, 40 or where, having ad¬ 
vanced into the traveled portion of a street, he steps 
back into the path of a motor vehicle without ob¬ 
serving whether the way is clear. 41 

Reliance on due care of motorist. In accordance 
with the rule as to the right of a pedestrian crossing 
a street or highway to rely on the exercise of due 
care by motor vehicles using the highway, discussed 
generally supra § 459, the right to presume that the 
operators of such vehicles will comply with the law 
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may be considered in determining whether the fail¬ 
ure of a pedestrian to look and listen was negligence 
under the circumstances. 42 A pedestrian who cross¬ 
es a busy street without looking cannot assume that 
a motorist will not be negligent, where the pedes¬ 
trian by looking would have discovered the negli¬ 
gence in time to avoid injury. 43 

b. Extent of Duty 

(1) In general 

(2) Duty to look again or continue to 

look 

(1) In General 

A pedestrian’s duty to look on crossing a street or 
highway arises at the curb or at such time and place as 
will inform him of traffic conditions, and he must look in 
an effective manner in the directions from which danger 
may be anticipated. 

The duty of a pedestrian, in the exercise of rea¬ 
sonable care, to stop, look, and listen on crossing a 
street or highway, ordinarily arises at the curb 
when he is about to step into the traveled portion 
of the street, 44 or at such time and place as will 
reasonably be of some benefit in protecting him 
and informing him of traffic conditions; 45 but it 
has been held that he is not required to look at 
some precisely fixed moment for a particular dan¬ 
ger before entering on the highway. 46 The pedes¬ 
trian crossing a street or highway is required to 


482, 193 Wash. 10—Moseley v. 

Mills, 259 P. 715. 145 Wash. 253. 
Wls.—Mertens v. Lake Shore Yellow 
Cab & Transfer Co., 218 N.W. 85, 
195 Wis. 646. 

42 C.J. p 1161 note 4. 

Standard of care 

Generally, whether pedestrian 
crossing street maintained a proper 
lookout is to be determined by what 
an ordinarily prudent person would 
do under similar circumstances — 
Norris Bros. v. Mattinson, Tex.Clv. 
App., 146 S.W.2d 204. 

80. Cal.—Bosse v. Marye, 250 P. 693, 
80 Cal.App. 109. 

Pa.—Johnston v. McDade, 88 Pa. 

Super. 877. 

42 C.J. p 1151 note 4. 

81. Cal.—Weissman v. Seehusen, 131 
P.2d 10, 55 Cal.App.2d 891—Ching 
Wing v. Klshl. 268 P. 488, 92 Cal. 
App. 495. 

Fla.—Prior y. Pounds, 151 So. 890, 
118 Fla. 808. 

La,—Paquet v. Renken, App. f 80 8o. 
2d 218—Gomez v. State Farm Mut. 
Auto Ins. Co., App., 191 So. 139— 
Paul v. Brady, 189 So. 492, 19 La. 
App. 87—Robichaux v. Dorion, 134 
0o. 784, 17 La.App. 159—Busch v. 
eiraeca, I'La,App. 484. 


Mich.—Tio v. Molter, 247 N.W. 772, 
262 Mich. 665. 

Pa—Jackson v. Chapman, Com Pi, 
48 PauphCo. 145—Teel v. Erie 
Coach Co., Com PI., 21 Erie Co. 82. 
Wis —Salsich v. Bunn. 238 N.W. 394, 
205 Wis. 524, 79 A.L.R. 1069. 

42 C.J. p 1151 note 4. 

32 . U.S.—McElwec v. Curtiss- 
Wright Corp., D.C.Mo., 70 F.Supp. 
97. 

Cal.—Connolly v. Zaft, 130 P.2d 752, 
55 Cal.App.2d 383. 

N.Y —Pecora v Marique, 79 N.Y S.2d 
350, 273 AppDiv. 705. 

Or.—Martin v. Harrison, 186 P.2d 
534. 

Pa.—Rucheski v. Wisswesser, 50 A. 
2d 291, 355 Pa. 400—Morris v. 

White, Com.Pl,, 33 Luz.Leg.Reg. 
437. 

R.I.—Kalify v. Udin, 159 A. 644, 52 
R.I. 191. 

Wash.—Kuhnhausen v. Woodbeck, 
97 P.2d 1099, 2 Wash.2d 338. 

33. Me.—Sturtevant v. Ouellette, 
140 A. 868, 126 Me. 658. 

34. Ohio.—Wolfe v. Baskin, 28 N.E. 
2d 829, 137 Ohio St. 284. 

86. Ohio.—Michalsky v. Gaertner, 8 
N.E.2d 181, 53 Ohio App. 341. 
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36. Ohio.—Michalsky v. Gaertner, 
supra. 

37. N.J.—Joyce v Englchart, 163 A. 
96, 9 N.J Misc. 168. 

42 C.J p 1151 note 5. 

38 . Conn—Wolfe v. Ives, 76 A. 526, 
83 Conn 174, 19 Ann Cas. 752. 

Mich.—Fulton v. Mohr, 166 N.W. 851, 
200 Mich. 538. 

39 . N.J.—Petras v. Public Servics 
Transp. Co., 136 A. 189, 5 N.J.Misc, 
237. 

40. Cal—Atkins v. Bouchet, 223 P. 
87. 65 Cn 1 App. 94. 

La.—Lester v. Roach, 99 So, 707, 155 
La. 947. 

41. Wash.—Shanley v. Hadfield, 213 
F. 932, 124 Wash. 192. 

42. Tenn —Union Transfer Co. v. 
Finch, 64 S.W.2d 222, 16 Tenn.App. 
293. 

43. Mo.—Danzo v. Humfeld, 180 & 
W.2d 722. 

44. Pa.—Espenshade v. McCorkle, 
189 A. 311, 324 Pa. 528. 

45. Pa.—Espenshade v. McCorkle, 
supra. 

Wash.—Moseley v. Mills, 259 P. 715, 
145 Wash. 253. 

46. Tex.—Merritt v. Phoenix Refin¬ 
ing Co., Civ.App., 103 S.W.2d 415. 
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make a proper and efficient observation 47 and look 
in such a manner that looking will be effective, 48 
but his observation need not extend beyond the 
distance within which vehicles moving at a lawful 
speed will endanger him. 49 

Direction of obserwtion . Under the duty to ex¬ 
ercise reasonable care in observing approaching ve¬ 
hicles, the pedestrian is required to look in the di¬ 
rections of anticipated danger*, 60 but he is not 
guilty of contributory negligence as a matter of 
law in not keeping a lookout in a direction where 
automobiles are not to be anticipated. 51 The pe¬ 
destrian may be under a duty to look both to the 
left and the right before walking into the street, 52 
and, on reaching the center of the street or a point 
reasonably outside the zone of danger from vehi¬ 
cles coming from one direction, it ordinarily be¬ 
comes his duty, in the exercise of due care, to look 
for automobiles coming in the opposite stream of 
traffic. 63 

While a pedestrian is especially required to ex¬ 
ercise care with reference to vehicles traveling for¬ 
ward on the right side of the street, he is not re¬ 
lieved from the duty of using ordinary care to pro¬ 
tect himself against automobiles which may be back¬ 
ing into a parking place, 64 and he is guilty of neg¬ 
ligence in going into the street to the rear of a ve¬ 
hicle which is backing up, when he should have 
discovered its movement and direction. 56 Howev¬ 
er, a pedestrian who has observed a motor vehicle 
passing is not guilty of negligence per se in not 
continuing to watch it to see that it does not re- 
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* 

verse its motion and back against him 68 or suddenly 
turn about and return in the opposite direction. 57 

A pedestrian crossing a street or highway is not 
guilty of negligence as a matter of law in failing to 
observe a motor vehicle traveling upon the wrong 
side of the roadway, 58 or swerving to the wrong 
side thereof, 69 when he has received no warning 
of the approaching vehicle 60 and has no reason to 
anticipate injury therefrom. 61 Under the circum¬ 
stances, however, the pedestrian may be negligent 
in failing to see the vehicle traveling on the wrong 
side of the street, 62 and he is not relieved of the 
duty to anticipate the approach of a motor vehicle 
which is rightfully using the left-hand side of the 
street while overtaking and passing another vehi¬ 
cle headed in the same direction. 63 

(2) Duty to Look Again or Continue to Look 

A pedestrian crossing a street or highway ordinarily 
is not required to exercise constant vigilance and he is 
not necessarily negligent in failing to look a second time 
after having looked and seen no vehicles approaching 
or In failing to look continuously, but under some cir¬ 
cumstances the failure to look again or to continue to 
look may constitute negligence. 

A pedestrian crossing or about to cross a street 
or highway is not required to exercise constant vig¬ 
ilance, 64 nor does he have the burden of looking 
any certain number of times before crossing. 65 
Accordingly, a pedestrian who has looked for ap¬ 
proaching motor vehicles and seen none is not nec¬ 
essarily and as a matter of law negligent in failing 
to look a second time 66 or to continue to look there- 


47. Mich.—Malone v. Vining, 21 N. 

W.2d 144, 313 Mich. 315. 

Wash.—Hamblet v. Soderburg, 65 P. 

2d 1267. 189 Wash. 449. 

40. Ohio.—Chevalley v. Degar, App., 
62 N.E.2d 544. 

49. N.J.—Goldenberg v. Reggio, 171 
A. 677, 112 N. J.Law 440—Rochford 
v. Stankewlcz, 158 A. 386, 108 N. 
J.Law 265. 

90. Cal.—Reed v. Stroh, 128 P.2d 
829, 54 Cal.App. 183—Fischer v. 
Keen, 110 P.2d 693, 43 Cal.App.2d 
244—Gibb v. Cleave, 55 P.2d 938, 
12 Cal.App.2d 468—Horton v. Stoll, 
40 P.2d 603, S Cal.App.2d 687— 
Chlng Wing v. Kishl, 268 P. 483. 
92 Cal.App. 495. 

D.C.—Boaze v. Wlndridge & Handy, 
102 F.2d 628, 70 App.D.C. 24. 
La.—Jones v. American Mut. Liabil¬ 
ity Ins. Co., App., 185 So. 509, an¬ 
nulled on other grounds 189 So. 
169. 

Wash.—Estill v. Berry, 74 P.2d 482, 
193 Wash. 10. 

92* Cal.—Hyams v. SimoncelU, 106 
P.2d 68. 41 Cal.App.2d 126. 


Mich.-—Marth v. Lambert, 287 N W. 
916, 290 Mich 557. 

52. R I.—Cunningham v. Walsh, 163 
A. 223, 53 R.I. 23. 

42 C.J. p 1151 note 4 [a]. 

53. Cal.—Strange v. Los Angeles 
Examiner, 12 P.2d 678, 124 Cal. 
App. 419. 

Vt.—Duchaine v. Ray, 6 A.2d 28, 110 
Vt. 313. 

42 C.J. p 1151 note 10. 

54. Cal.—Sheldon v. James, 166 P. 
8, 175 Cal. 474, 2 A.L.R. 1493. 

54. Cal.—Sheldon v. James, supra. 

42 C.J. p 1152 note 24. 

56. Wash.—Westervelt v. Schwa- 
bacher, 176 P. 545, 104 Wash. 418. 

57. Pa.—Moses v. Quaker City Cab 
Co., 84 Pa.Super. 157. 

56. Cal.—Hendricks v. Pappas, 187 
P.2d 436. 82 Cal.App. 2d 774— 

Strange v. Los Angeles Examiner, 
12 P.2d 678, 124 Cal.App. 419. 

42 C.J. p 1152 note 25. 

06. Pa.—Kennelly v. Waropoy&k, 
109 A. 608, 266 Pa. 94. 
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60. N.J.—Fox v. Great Atlantic, etc.. 
Tea Co., 87 A. 339, 84 N.J.Law 726. 

61. Cal.—Hyams v. Simoncelli, 106 
P.2d 68, 41 Cal.App 2d 126—Park v. 
Orbison, 184 P. 428, 43 Cal.App. 74. 

62. Wis.—Brown v. Redmond, 203 N. 
W. 739, 187 Wis. 67. 

63. Pa.—Weaver v. Pickering, 123 A. 
777, 279 Pa. 214. 

64. Cal.—Whicker v. Crescent Auto 
Co., 66 P.2d 749, 20 Cal.App.2d 240. 

Iowa.—Lawlor v. Gaylord, 10 N.W.2d 
531, 233 Iowa 834. 

Ky.—Layne v. Cottle, 150 S.W.2d 684, 
286 Ky. 221. 

Vt.—Izor v. Brigham, 17 A.2d 236, 
111 Vt. 438—Duchaine v. Ray, 6 A. 
2d 28, 110 Vt. 313—Eagan v. Doug¬ 
las, 175 A. 222, 107 Vt. 10, followed 
in 175 A. 225, 107 Vt. 18—Aiken v. 
Metcalf, 97 A. 669, 90 Vt. 196. 

65. W.Va.—Skaff v. Dodd, 44 S.B.2d 
621—Ritter v. Hicks, 135 S.E. 601, 
102 W.Va. 641. 

66. Iowa.— Corpus Juris oltsd In 
Swan v. Dailey-Luce Auto Co., 277 
N.W. 580, 588, 225 Iowa 89, rehear- 
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for. 67 He need not look in all directions at all 
times, 68 and is not necessarily negligent because he 
does not look in a particular direction at a given 
moment. 66 

The duty to exercise reasonable care under the 
circumstances may, however, in some situations, re¬ 
quire a pedestrian, crossing or about to cross a 
street or highway, who has looked for vehicles and 
seen none to look again 70 or to continue looking, 71 
and the omission so to do may constitute negli¬ 
gence. 72 Thus, a pedestrian who looked and saw no 
automobiles approaching at the time he started in¬ 
to a roadway has been held guilty of negligence in 
failing to look during his crossing for a car which 
he could not have seen from the curb, 73 in proceed¬ 
ing without observing further when he saw a light 
through an umbrella lyhich he held in such manner 
as partially to obscure his vision, 74 or in walking 
a considerable distance over a much-traveled street 
without again looking; 75 and one who has looked 
once in the direction from which an automobile 


would naturally be expected to come and then 
looked in the opposite direction and stepped into the 
street without further observation may be negligent 
in so doing. 76 

c. Failure to See or Hear Approaching Vehicle 

Generally, a pedestrian crossing a street or highway 
will be charged with having seen and heard that which 
could and should have been seen and heard, but the fail¬ 
ure to see or hear an approaching vehicle does not al¬ 
ways constitute negligence. 

A pedestrian crossing a street or highway will 
be charged with having seen and heard that which 
he could and should have seen and heard, and this 
is true whether he did look and listen 77 or whether 
he failed to look and listen, 78 and one cannot be 
credited who says he looked and did not see an 
automobile, which, if he had looked, he in the na¬ 
ture of things must have seen. 76 Accordingly, the 
pedestrian's failure to see a vehicle in plain view 
and to avoid injury therefrom may constitute neg¬ 
ligence. 80 However, a pedestrian about to cross a 


Ing denied 281 N.W. 604, 226 Iowa 
89. 

Minn.—Reler ▼. Hart, 277 N.W. 406, 
202 Minn. 164. 

Ohio.—Titus v. Stouflfer, App., 40 N. 
K.2d 178. 

42 C.J. p 1162 note 12. 

67. Cal.—Grant v. Ryon, 63 P.2d 170, 
11 Cal.App 2d 101—Wright v. Fore¬ 
man, 261 P. 481, 86 Cal.App. 595. 

Iowa.—Law lor v. Gaylord, 10 N.W. 2d 
631, 233 Iowa 834—Swan v. Dailey- 
Luce Auto Co.. 277 N.W. 680. 225 
Iowa 89, rehearing denied 281 N. 
W. 604, 226 Iowa 89—Huffman v. 
King, 268 N.W. 144. 222 Iowa 150. 
Pa.—Altsman v. Kelly, 9 A.2d 423, 
336 Ta. 481. 

Va.—Sawyer v. Blankenship, 169 S.E 
5-51, 1*60 Va. 651. 

W.Va.—Yuncke v. Welker, 86 S.E.2d 
410, 128 W.Va. 299. 

42 C.J. p 1152 note 13. 

Duty to watch approaching car see 
supra { 470. 

68 . Cal.—Lincoln v. Williams, 6 P. 
2d 563. 119 Cal.App. 498—Rinker 
v. Carl, 283 P. 317, <102 Cal.App. 
436. 

69. Iowa.— Corpus Juris oltsd iu 

Swan v. Dalley-Luce Auto Co., 277 
N.W. 580, 583, 225 Iowa 89. 

42 C.J. p 1162 note 14. 

70. Cal.—Taha v. Finegold, 184 P.2d 
633, 81 Cal.App.2d 636. 

Wash.—Davis v. Riegel, 44 P.2d 771, 
182 Wash. 1—Olsen v. Peerless 
Laundry, 191 P. 7*56, 111 Wash. 
660. 

Time of observation 
Pedestrian crossing highway should 
not be permitted to rely on observa¬ 
tion made so long prior to entry of 


zone of danger as to he wholly in¬ 
effective, especially where his vision 
is 1 obstructed.—Eagan v. Douglas, 

175 A. 222, 107 Vt. 18, followed in 

176 A. 225, 107 Vt. 10. 

71. Mich.—Malone v. Vining, 21 N. 
W.2d 144, 313 Mich. 315—Rich¬ 

ardson v. Williams, 228 N.W. 766, 
249 Mich. 350. 

Or.—Sherrard v. Werline, 91 P.2d 344, 
162 Or. 13-5. 

Pa.—Rucheskl v. Wisswesser, 50 A.2d 
291, 365 Pa. 400—Guy v. Lane, 26 
A.2d 327, 345 Pa. 40—Curran v. 
Battagline, 39 A 2d *630, 156 Ta.Su- 
per. 173—Skrutski v. Rosar, Com. 
ri , 45 Lack Jur 130. 

Wash.—Farrow v. Ostrom, 117 P.2d 
963, 10 Wash.2d 646—Olsen v. Peer¬ 
less Laundry, 191 P. 756, 111 Wash. 
660. 

Rule held inapplicable 

Where pedestrian, before he at¬ 
tempted to cross street, looked a sec¬ 
ond time for approaching vehicles 
and again in middle of Btreet, but on 
no occasion observed danger ap¬ 
proaching, and had reached a point 
almost at opposite curb line before 
being struck by oncoming automo¬ 
bile, rule that pedestrian must look 
before undertaking a street cross¬ 
ing and, continue to look had no ap¬ 
plication.—Smith v. Wistar, 194 A. 
486, 327 Pa. 419. 

73. Iowa.—Hicks v. Burch, 2 N.W.2d 
277, 231 Iowa 853—Ward v. Zer- 
zanek, 289 N.W. 443, 227 Iowa 918. 
Pa.—Skrutski v. Rosar, Com.Pl., 45 
Lack. Jur. 130. 

42 C.J. P 11*52 note 16. 

73. Mich.—H&lzle v. Hargreaves, J06 
N.W. 356, 233 Mich. 234. 
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74. Cal.—Ogden v. Lee, 215 P. 122, 
61 Cal.App. 493. 

75. Conn.—Russell v. Vergason, 111 
A. 626, 95 Conn. 431. 

42 C.J. p 1162 note 19. 

76. Cal.—Moss v. H. R. Boynton Co., 
186 P. 631, 44 Cal App. 474. 

42 C.J. p 1152 note 20. 

77. Kan.—Goodloe v. Jo-Mar Dairies 
Co., 185 P.2d 158, 163 Kan. 611. 

La.—Owens v. Tisdale, App., 153 So. 
564. 

N.II.—L'Heureux v. Desm&rais, 197 
A. 327, 89 N.H. 237. 

Pa.—Dando v. Brobst, 177 A, 831, 
318 l*a. 325. 

W.Va.—Yoder v. Charleston Transit 
Co., 192 S.E. 349, 119 W.Va. 61. 

78. Conn.—raskewicz v. Hickey, 149 
A. 671, 111 Conn. 219. 

Wash.—Davis v. Riegel, 44 P.2d 771, 
182 Wash. 1, 

79. Mich.—Arnell v. Gordon, 207 N. 
W. 825, 234 Mich. 140. 

Pa.—Guy v. Lane, 26 A.2d 327, 345 
Pa. 40—Dando v. Brobst, 177 A. 
831, 318 Pa. 32>5. 

R.I.—Zielinski v. Riley, 199 A. 693, 61 
R.I. 14. 

Wis.—Mortens v. Lake Shore Yellow 
Cab & Transfer Co., 218 N.W. 85, 
195 Wls. 646. 

80. Colo.—Fabling v. Jones, 114 P. 
2d 1100, 108 Colo. 144. 

Conn.—-Keeling v. Neuss Floor Cov¬ 
ering Co., 14 A.2d 33, 126 Conn 
716. 

La.—Owens ▼. Tisdale, App., 153 So. 
564. 

Mich.—Brown v. Lilli, 274 N.W. 751* 
281 Mich. 170. 

| Ohio.—Martin Baking Co. v. Tomp- 
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street or highway who has looked and listened with 
reasonable care for approaching motor vehicles is 
not as a matter of law negligent in all cases in fail¬ 
ing to see or hear an approaching automobile, 81 and 
under such circumstances he is not necessarily neg¬ 
ligent in proceeding to cross, 82 in view of his right 
to assume that an operator of a motor vehicle will 
drive at a reasonable speed and with due care, 83 
especially after he has reached a point at which 
there is adequate room for passage of an automo¬ 
bile on either side of him. 84 

A pedestrian who sees that no vehicle is ap¬ 
proaching within the distance which would be cov¬ 
ered by a vehicle operated at a lawful rate of speed 
during the time the pedestrian is crossing is not 
negligent as a matter of law in failing to see an 
automobile which approaches at excessive speed; 85 
nor is he negligent per se in failing to observe a 
motor vehicle without lights, 86 or with its lights 
dimmed 87 or obscured, 88 as by a brightly lighted 
streetcar around which it is passing, 89 even though 


there is nothing to distract his attention from it. 90 

§ 472. -——Standing or Sitting in Highway 

a. In general 

b. Duty to look or listen 

c. Reliance on care of operator 

a. In General 

Ordinarily, a pedestrian le net negligent as a matter 
of law In sitting or standing In the street or highway, 
but sueh a person Is required to use ordinary or reason- 
abie care for his own safety and protection. 

Unless prohibited from so doing by a statute or 
municipal ordinance, a person is not negligent as a 
matter of law in sitting or standing in the street or 
highway, 91 as when he is inspecting a vehicle to 
discover the cause of trouble 92 or to remedy it, 92 
or while conversing with another person. 94 Also, 
it does not constitute negligence as a matter of 
law for a person to stand on the highway for the 
purpose of warning travelers of the presence of a 
disabled vehicle 95 or for the purpose of aiding in 


klnson, 161 N.E. 288. 27 Ohio App. 
3*55. 

Pa.—Guy v. Lane, 26 A.2d 327, 345 
Pa. 40—Glancy v. Meadville Bread 
Co., 17 A.2d 395, 340 Pa. 452— 
Dando v. Brobst. 177 A. 831. 318 
Pa. 325—Schulte v. Yellow Cab Co. 
of Philadelphia, 158 A. 184, 104 
Pa. Super. 130. 

W.Va.—Yoder v. Charleston Transit 
Co., 192 S.E. 349, 119 W Va. 61. 

81. Mass.—Barrett v. Checker Taxi 
Co., 1*60 N.E. 792, 263 Mass. 252. 
N.J.—Puorro v. Salerno, 162 A. 627, 
109 N.J.Law 381. 

42 C.J. p 1153 note 36. 

Failure to see where view Is Ob¬ 
structed see supra | 470 E. 
Standard of cars 

The question is whether a reason¬ 
ably prtident man in such situation 
would reasonably believe that he 
could cross in Bafety.—Rosen v. 
Goldstein, 24 A.2d 840, 128 Conn. 605. 
83. Wis.—White v. Kane, 193 N.W. 

67, 179 Wis. 478. 

42 C.J. p 1153 note 37. 

83. Pa.—Smith v. Wistar, 194 A. 
486, 327 Pa. 419—Lonick v. Davis, 
Com.PI., 37 Luz.Leg.Reg. 192. 

84. Mass.—Buoniconti v. Lee, 124 N. 
E. 791, 234 Mass. 73. 

88. N.J.—Golden berg v. Reggio, 171 
A.2d 677, 112 N.J.Law 440. 

42 C.J. p 1153 note 40. 

8& Me.—Shaw v. Bolton, 119 A. 801, 
122 Me. 232. 

Fa.—Healy v. Shedaker, 107 A. 842, 
264 Pa. 512. 

87. Minn.—Johnson ▼. Brastad, 173 
N.W. 668, 143 Minn. 332. 

88 . Ill.—Bruhl v. Anderson, 139 Ill. 
App. 46 L 


N.Y.—Fittin v. Sumner, 163 N.Y.S. 
443, 176 App.Div. 617. 

89. N.Y.—Fittin v. Sumner, supra. 

90. Mmn.—Johnson v. Brastad, 173 
N.W. 668, 143 Minn. 332. 

91. Cal.—Anthony v. Hobble, 156 P. 
2d 826, 25 Cal.2d 814—Armstrong 
v. Sengo, 61 F.2d 1188, 17 Cal.App. 
2d 300 

La—Neyrey v. Maillet, App., 21 So.2d 
158. 

N.H.—Adams v. Severance, 41 A.2d 
233, 93 N.H. 289. 

N.Y.—Estes v. Slater. 3 NY.S.2d 287, 
254 AppDiv. 634, followed in 3 N. 
Y.S.2d 288, 254 AppDiv. 634, af¬ 
firmed 18 N.E 2d 690, 279 NY. 

744—Theil v. Radetzky, 2 N.Y.*S.2d 
867, 254 App.Div. 604. 

Pa.—Andrukat v. Packard Lackawan¬ 
na Auto Co., 27 A.2d 453, 149 Pa. 
Super. 550. 

42 C.J. p 1156 note 10. 

Pedestrian stopping to allow passage 
of vehicle before crossing street 
see supra 8 470. 

Person boarding or alighting from 
street car or other vehicle see in¬ 
fra 8fi 477-482. 

Not a trespasser 

A pedestrian standing In or on the 
public highway is not a trespasser. 
Ala.—Cooper v. Agee, 132 So. 173, 
222 Ala. 334. 

Iowa.—Vass v. Martin, 226 N.W. 

920, 209 Iowa 870. 

Duty to leave highway 

Pedestrian standing near extreme 
edge of paved road facing traffic was 
not required by any rule of law to 
leave paved road and enter deep 
snow on the side to avoid a possible 
accident which approaching motor¬ 
ist could have avoided by turning to 
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the left.—Fotterall ▼. Hllleary, 13 A. 
2d 358, 178 Md. 335. 

Person seatsd in or nsar roadside 
stand 

Mich.—Heller v. Holtrop, 281 N.W. 

434, 285 Mich. 570. 

Person taking pictures 
Cal.—Milton v. Los Angeles Motor 
Coach Co., 128 P.2d 178, 53 Cal App. 
2d 666. 

Sitting on running board of a 

parked automobile belonging to an¬ 
other, even though constituting a 
trespass, does not in itself constitute 
contributory negligence so as to pre¬ 
clude recovery for injuries sustained. 
—Morrison v. Roush, 158 S.E. 514, 
110 W.Va. 398. 

93. Mass.—Bellenger v. Nally, 185 
N.E. 346. 282 Mass. 523. 

Mich.—Marth v. Lambert, 287 N.W. 
91*6, 290 Mich. 557. 

Mo.—Walden v. Stone, App., 223 S.W. 
136. 

93. Mich.—Marth v. Lambert, 287 N. 
W. 916, 290 Mich. 657. 

42 C.J. p 1157 note 14. 

94. Mass.—Millay v. Town Taxi, 
Inc., 136 N.E. 127, 242 Mass. 814. 

42 C.J. p 1167 note 15. 

95. La.—Bates v. Hayden National 
Casualty Co., Intervenor, App., 188 
So. 751. 

Mich.—Hanser v. Youngs, ISO N.W. 
409, 213 Mich. 508. 

Pailurs to leave sufficient olearanoe 
Where lights on plaintiff's truck 
suddenly went out at night, parking 
of truck on paved portion of high¬ 
way without leaving sufficient clear¬ 
ance for approaching traffic did not 
render plaintiff, who was struck by 
truck approaching from rear while 
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the removal of an injured animal. 98 Nevertheless, 
a pedestrian may not, with impunity, stand on a 
highway in the face of a known approaching vehi¬ 
cle, 97 but, like every other user of the highway, he 
is required to use ordinary or reasonable care for 
his own safety and protection, 9 ® or that degree of 
■care which a reasonably prudent person would ex¬ 
ercise under the same or similar circumstances to 
avoid danger." If he fails to use such care he 
cannot recover for injuries to which such failure 
contributes, 1 but a neglect of duty not proximately 
contributing to the accident will not bar recovery. 2 

The amount of care required of a person stand¬ 
ing or sitting in the highway is commensurate with 
the danger involved, 3 and whether reasonable care 
has been exercised depends on all the circumstanc¬ 
es. 4 Among the elements to be considered are the 
type of highway, its locality, the mode of travel, 
the amount of traffic, the time of the occurrence, the 


weather conditions then existing, the purpose for 
which plaintiff was on the highway, and his oppor¬ 
tunity to avoid injury. 5 Ordinarily a person stand¬ 
ing in a place of safety who steps in front of an 
automobile is guilty of negligence, 6 and it is also 
negligence to make no effort to avoid being hit by 
an approaching vehicle. 7 

b. Duty to Look or Listen 

A person standing or sitting In the highway must 
exercise ordinary or reasonable care to observe approach¬ 
ing motor vehicles; but such care does not requrie that 
a constant lookout be kept. 

A person standing or sitting in the highway is 
required to use ordinary or reasonable care to ob¬ 
serve the approach of motor vehicles, 8 and a fail¬ 
ure to do so may render him guilty of contributory 
negligence. 9 So it may constitute negligence for a 
person to stand in a position of imminent or obvious 
danger and remain inattentive to approaching ve- 


he was putting out a lighted flare, 
guilty of contributory negligence, 
notwithstanding conflicting evidence 
as to position of stalled truck.— 
Bates v. Hayden, National Casualty 
Co., Intervenor, La.App, 188 So. 751. 
Regulation held Inapplicable 

Statute requiring a pedestrian to 
walk on left side of highway did not 
apply to plaintiff who, while placing 
a lighted flare back of his stalled 
truck, was struck by another truck 
approaching from rear, since plaintiff 
was acting within statute relating 
to placing of fl-ires—Bates v. Hay¬ 
den. National Casualty Co., Inter¬ 
venor, supra. 

98. Ohio.—Van Sickle v. Walper, 22 
N.E.2d ‘585. 61 Ohio App. 366. 

97. Ta—Koppenhauer v. Swab, 174 
A. 393. 316 Pa. 207. 

96. Cal—Catton v. Kerns, 32 P 2d 
153, 138 Cal.App. 374. 

Conn—Larsen v. Thomas, 176 A. 400, 
119 Conn. 335. 

Iowa—Jones v. Roach, 290 N.W. 87, 
228 Iowa 129—Vass v. Martin, 226 
N.W. 920, 209 Iowa 870. 

Mich.—Marth v. Lambert, 287 N.W. 
916, 290 Mich. 557. 

Ohio.—Van Sickle v. Walper, 22 N.E. 

2d 585, 61 Ohio App. 366. 

Wash.—Chadwick v. Ek, 95 P.2d 398, 
1 Wash.2d 117. 

42 C.J. p 1157 note 18. 

Toreslght required 

Where defendant's vehicle, while 
making a delivery and while standing 
unlighted and at angle to curb, sus¬ 
tained collision damage, and pla ntiff 
.walked into street at driver's request 
to inspect the damage, foresight re¬ 
quired of plaintiff as to danger was 
the same as that required of truck 
driver, so that, where automobile 
thereafter struck truck and caromed 

61 C.J.S.—6 


off against plaintiff, anything prov¬ 
ing defendant’s liability proved con¬ 
tributory negligence, and verdict for 
plaintiff could not stand—Levine v. 
Shell Eastern Petroleum Products, 
C C.A.N.Y., 78 F.2d 292. certiorari 

denied 55 S Ct. 645, 294 U.S. 719, 79 
LEd. 1251. 

Parked vehicle about to be moved 

Where plaintiff was standing in 
crowd near parked automobile with 
knowledge that it was about to be 
moved, plaintiff had duty to be vigi¬ 
lant for her own safety.—Andrukit 
v Packard Lackawanna Auto Co., 27 
A.2d 453, 149 Pa Super. 650. 

Beach as publio highway 
Fla—White v. Hughes, 190 So. 446. 
139 Fla. 54. 

99. Pa—Koppenhaver v. Swab, 174 
A. 393, 316 Ta 207. 

Wash.—Chadwick v. Ek, 95 P.2d 398, 
1 Wash.2d 117. 

The “sudden peril" doctrine, with 
respect to the contributory negli¬ 
gence of one injured while standing 
in the street, has been held not to 
extend to a person whose conduct is 
not the result of a sudden and spon¬ 
taneous reaction to a situation of 
peril, without opportunity for delib¬ 
eration.—Hedgecock v. Orlosky, 44 N. 
E.2d 93, 220 Ind. 390. 

1. Pa.—Hall v. Freaney, 26 A.2d 454, 
345 Pa. 45. 

Wash.—Hawkins v. Palmer, 188 P.2d 
121, 29 Wash.2d 570—Chadwick v. 
Ek. 95 P.2d 398, 1 Wash.2d 117. 
W.Va,—Ray v. Clawson, 14 S.E.2d 
259, 123 W.Va. 99. 

42 C.J. p 1157 note 19. 

8. Cal.—Killough v. Lee, 40 P.2d 897, 
4 Cal.App.2d 309. 

La.—Perrodin v. Thibodeaux, App., 
191 So. 148. 


% 

N.H.—Adams v. Severance, 41 A.2d 
233, 93 N.H. 289. 

Tenn.—Walkup v. Covington, 73 S.W. 

2d 718, 18 Tenn.App. 117. 

Violation of statute 

Where pedestrians who were stand¬ 
ing on right side of road, at night, 
were struck by a truck appre aching 
from rear, the driver of wh ch could 
have seen pedestrians three hun¬ 
dred fifty feet ahe«*d and avoided 
striking them by a slight turn to 
left, pedestrians’ violation of stat¬ 
ute requiring them to keep on left 
side of highway was not a proximate 
cause of accident, and hence pedes¬ 
trians were not guilty of contributory 
negligence which would bar recovery 
for death of pedestrian.—Gregory v. 
Daniel, 4 S E.2d 786, 173 Va. 442. 

3. Ohio—Van Sickle v. Walper, 22 
N.E.2d 58>5, 61 Ohio App. 366. 

Pa.—Greenberg v. McCusker, 35 A.2d 
81, 154 Pa Super. 36. 

4 . Wash.—Chadwick v. Ek, 95 P.2d 
398, 1 Wash.2d 117. 

5. Wash.—'Chadwick v. Ek, supra. 

6. Wash.—Stephenson v. Parton, 155 
P. 147, 89 Wash. 653. 

7. Iowa.—Norris v. Lough, 251 N.W. 
646, 217 Iowa 362. 

La.—Dean v. Allied Underwriters, 
App., 11 So.2d 93. 

Pa.—Andrukat v. Packard Lackawan¬ 
na Auto Co., 27 A.2d 453, 149 Pa. 
Super. 550. 

8. Cal.—Regan v. Los Angeles Ice, 
etc., Co., 189 P. 474, 46 Cal.App. 
613. 

Pa,—Koppenhaver v. Swab, 174 A. 
393, 316 Pa, 207—Vuchovlch v. 
King, Com.Pl., 9 Fay.L.J. 170. 

9. Pa.—Greenberg v. McCusker, 85 
A.2d 81, 154 Pa.Super. 36. 
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hides, 10 or to fail to look for an automobile coming 
from the direction from which traffic would be 
expected to come over that part of the street in 
which he is stationed; 11 but it is not negligence as 
a matter of law to fail to look or listen for a vehi¬ 
cle traveling on the wrong side of the road. 12 Or¬ 
dinary care does not, however, strictly require a 
person standing on the highway constantly to be on 
the lookout for approaching motor vehicles, 18 espe¬ 
cially when he is in a place of apparent safety, 14 or 
to look for approaching vehicles where there is 
room for an automobile to pass him without inter¬ 
ference; 15 and one taking a position on, or imme¬ 
diately in front of, a plainly visible obstruction in 
the street is not necessarily negligent in failing to 
observe traffic. 16 Thus, a person standing close to 
and just behind a parked automobile 17 or in imme¬ 
diate proximity to a machine engaged in construc¬ 
tion work in the highway 18 is not negligent as a 
matter of law in failing to look for an automobile 
which approaches and strikes him. 

c. Reliance on O&re of Operator 

Ordinarily a parson standing In the highway may 
rely on the observance of regulations and of the rules of 
the road by the operator of an approaching motor vehicle, 
and may properly assume that the operator will exercise 
ordinary care to protect him. 

Under the rule that a pedestrian on the highway 
is entitled to assume that others using it in com¬ 
mon with him will exercise reasonable care to 


avoid injuring him, as discussed supra § 468, a per¬ 
son who is standing in the highway in a place of 
apparent or reasonable safety, or in a place where 
he has a right to be, has the right to rely on the 
observance of regulations and of the rules of the 
road by the operator of an approaching automo¬ 
bile. 16 The pedestrian on the highway is not re¬ 
quired to anticipate the motorist's negligence, 20 so 
that he is not chargeable with contributory negli¬ 
gence, when standing on the side of the highway, 
in failing to anticipate that the approaching vehi¬ 
cle will leave the traveled portion of the highway 
and injure him. 21 A person standing on the high¬ 
way may properly assume that the operator of an 
approaching vehicle will exercise ordinary care to 
protect him, 22 that he will give a warning signal, 23 
and that he will not run the pedestrian down, but 
will avoid contact with him, 24 especially when there 
is room for the vehicle to pass without interfer¬ 
ence. 25 A person standing near the edge of the 
road is not required to assume either that the ap¬ 
proaching motorist does not see him 26 or that, hav¬ 
ing seen him, the motorist means to drive him off 
the highway. 27 

In view of the right to rely on a motorist's use 
■of due care, a person standing in the narrow space 
between the curb and a vehicle with whose driver 
he is conversing is not negligent as a matter of 
law when the vehicle is struck by an automobile be¬ 
ing driven on the wrong side of the street; 28 and 


ia U.S.—-Lynch v. Scalia, D.C.Pa., 
46 F.Supp. *68. 

Wash.—Chadwick v. Ek, 95 F.2d 898, 
1 Wash. 2d 117. 

W.Va.—Ray v. Clawson, 14 S.E.2d 
259, 123 W.Va. 99. 

11. Mo.—Dempsey v. Horton, 84 8. 
W.2d 621. 337 Mo. 379. 

Wash.—Locke v. Greene, 171 P. 245, 
100 Wash. 397. 

12. N.Y.—Strauss v. Fred Schneider, 
Inc., 171 N.Y.S. 424, 184 App.Div. 
265. 

Tex.—Posener v. Loner, Civ.App., 166 
S.W. 591. 

13. Iowa.—Smith v. Spirek, 196 N. 
W. 786. 196 Iowa 1328. 

Wis.—Clifton v. Smith, 206 N.W. 923, 
188 Wis. 660. 

VL Iowa.—Janes v. Roach, 290 N.W. 

87, 228 Iowa 129. 

42 C.J. p 1157 note 26. 

15. Mass.—Sarmento v. Vance, 120 
N.E. 848, 231 Mass. 310. 

Wash.—Stephenson v. Parton, 166 P. 
147, 89 Wash. 653. 

12. Cal.—Regran v. Los Angeles Ice, 
etc., Co., 189 P. 474, 46 Cal.App. 
613. 

17. Cal.—Regan v. Los Angeles Ice, 
etc., Co., supra. 


18 . Mass.—Sarmento v. Vance, 120 
N.E. 848, .231 Mass. 310. 

42 C.J. p 11*57 note 29. 

19. Mich.—Marth v. Lambert, 287 N. 
W. 916, 290 Mich. 557. 

Pa.—McNeal v. Spencer, 25 A.2d 147, 
344 Ta. 417. 

42 C.J. p 1167 note 31. 

20. Iowa.—Janes v. Roach, 290 N.W. 

87, 228 Iowa 129—Townsend v. 

Armstrong, 260 N.W. 17, 220 Iowa 
396. 

Md.—Feoples Drug Stores v. Wind¬ 
ham, 12 A 2d 532, 178 Md 172. 
Mich.—Camp v. Wilson, 241 N.W. 
844, 258 Mich. 38. 

Pa.—McNeal v. Spencer, 25 A.2d 147, 
344 Pa. 417. 

81. Mich.—Camp v. Wilson, 241 N. 

W. 844, 258 Mich. 38. 

Pa.—McNeal v. Spencer, 25 A.2d 147, 
344 Ta. 417. 

22. Pa.—McNeal v. Spencer, supra — 
Haring v. Connell, 90 A. 910, 244 
Pa. 439. 

Where operator may use any part 
of highway when vehicles are not ap¬ 
proaching from the opposite direc¬ 
tion, It has been held that a per¬ 
son may not safely stand on the 
highway, even on the left-hand side, 
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on the assumption that a motor ve¬ 
hicle will not pass on that Side of the 
highway.—Vance v. Logan William¬ 
son Bus Co., W.Va, 46 S E.2d 783. 

23. Mich.—Burnash v. Compton, 298 
N.W. 408, 298 Mich. 70—Marth v. 
Lambert, 287 N.W. 916, 290 Mich 
557—Lapachin v. Standard Oil Co , 
256 N.W. 490, 268 Mich. 477—Reyn¬ 
olds v. Knowles, 193 N.W. 900, 223 
Mich. 70. 

24. Mich.—Burnash v. Compton, 298 

N.W. 408, 298 Mich. 70—Marth v. 
Lambert, 287 N.W. 916, 290 Mich. 
557—Lapachin v. Standard Oil Co., 
266 N.W. 490, 268 Mich. 477— 

Lawrence v. Bartling & Dull Co., 
238 N.W. 180, 255 Mich. 580—Reyn¬ 
olds v. Knowles, 193 N.W. 900, 223 
Mich. 70. 

25. Md.—Fotterall v. Hilleary, 13 A. 
2d 358, 178 Md. 336. 

42 C.J. p 1157 note 32. 

28. Md.—Fotterall v. Hilleary, su¬ 
pra. 

27. Md.—Fbtterall v. Hilleary, su¬ 
pra. 

28. Ark.—Wells v. Shepard, 205 S.W. 
806, 135 Ark. 468. 
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one in a place of apparent safety is not required 
as a matter of law to leave it on the assumption 
that an approaching automobile will leave the trav¬ 
eled roadway and strike him. 29 Also, it is not nec¬ 
essarily negligence to stand at the left side of a 
stopped automobile on the approach of another mo¬ 
tor vehicle from the opposite direction to that in 
which the car is headed, where there is room for 
the approaching vehicle to pass without interfer¬ 
ence; 30 and a pedestrian who turns out into the 
roadway to avoid an obstruction on the sidewalk 
and, on the approach of a vehicle as he is passing 
around the obstruction, stands still where it ap¬ 
parently has room to pass, is not negligent as a 
matter of law in so doing. 31 

Streetcar loading space. One standing close to 
a streetcar track in a place ordinarily used by per¬ 
sons about to board a car is not negligent as a mat¬ 
ter of law in assuming that an automobile will not 
be driven into such space, 32 even though he is not 
in fact waiting for a streetcar. 33 

Articles projecting from vehicle . A person stand¬ 
ing in a roadway with his back to a passing motor 
truck is not bound to anticipate that its driver 
would so negligently turn it that a part of its load 
projecting from the rear of it would strike him, 34 
and, therefore, is not negligent as a matter of law 
in failing to avoid injury. 35 

§ 473. - On Sidewalk 

A pedestrian's right on the sidewalk Is superior to 


that of motor vehicles, and he Is not negligent in as¬ 
suming that It is safe from the danger of vehicles passing 
on or across it, but nevertheless he must exercise due 
care to avoid Injury. 

A pedestrian has a right on the sidewalk or other 
space set aside for the use of pedestrians superior 
to that of motor vehicles. 30 Nevertheless, with re¬ 
spect to passing vehicles, he is required to exercise 
ordinary or due care to avoid injury, 3 7 although he 
need not take the same precautions as one who is 
walking on 33 or crossing 39 the highway. A pedes¬ 
trian on the sidewalk and entirely within the out¬ 
side curb line is not required to keep a lookout for 
approaching vehicles 40 unless he intends to enter 
the highway 41 or to extend a part of his body be¬ 
yond the outside curb line; 42 but, when it is rea¬ 
sonably apparent that an approaching vehicle will 
come in contact with him, the situation must be 
avoided if there is a reasonable opportunity to do 
so. 43 

Reliance on care of motorist. A pedestrian on 
the sidewalk may rely on the expectation that ve¬ 
hicles will conform to the customary rules of traf¬ 
fic 44 and travel only on the proper side of the 
street, 45 and he is not negligent in assuming that 
the sidewalk is safe from the danger of automo¬ 
biles passing on or across it. 40 The pedestrian on 
the sidewalk is not negligent in failing to antici¬ 
pate that the driver of a vehicle in the street will 
so operate it as to endanger his safety, 47 such as 
by moving into his zone of safety 48 or by causing 
articles projecting from the vehicle to strike him. 49 


29. I*a —Haring v. Connell, 90 A 
910, 244 Ta. 439. 

42 C.J. p 1157 note 34. 

30. U & —Bohbnnk v. Malone, C C.A. 
III., 14 F.2d 601. 

31. Mass.—Gray v. Batchclder, 94 N. 

B. 702, 208 Mass. 441. 

32. Mich.—Jarosz v. Gcisler, 189 N. 
W. 12, 219 Mich. 283. 

33. Mich.—Jarosz v. Gelsler, supra. 

34. U.S.—Pacific Hardware, etc., Co. 
v. Monical, Wash., 205 F. 116, 123 

C. C.A. 348. 

35. U.S.—Pacific Hardware, etc., Co. 
v. Monical, supra. 

36. Cal.—Brandes v. Freitas, 2 P.2d 
830, 116 Cal App. 459. 

Del.—Biddle v. Ilaldas Bros., 190 A. 

688. 8 W.W.Harr. 210. 

111.—Crawley v. Jermain, 218 111.App. 
51. 

La.—Levy v. White, App., 5 So. 2d 
28. 

Me.—Corpus Juris quoted in Young 
v. Potter, 174 A. 387, 391, 138 Me. 
104—Cole ▼. Wilson, 143 A. 178, 127 
Me. 316. 

Md.—Hendler Creamery Co. ▼. Miller, 
188 A. 1, 163 Md. 264. 


Mich—Grant v. Richardson, 267 N. 

W. 605. 276 Mich. 161. 

Pedestrian on sidewalk crossing pri¬ 
vate driveway see infra § 474. 
Inference of negligence 

Fact that a pedestrian, who was 
struck by bus when it was driven so 
close to curbstone that its body pro¬ 
jected over sidewalk, might have in¬ 
tended to do that which was improp¬ 
er by crossing street at a place other 
than crosswalk or intersection did 
pot require inference that pedestrian 
was negligent, as long as he stood 
on sidewalk, nor did the fact that he 
was in a place usually reserved for 
loading and unloading bus passengers 
take from him the right to stand 
there, although he did not intend to 
become a passenger on bus.—Riegel 
v. Oakwood St. Ry. Co., Ohio App., 42 
N.E.2d 676. 

37. La.—Levy v. White, App., 5 So. 
2d 28. 

Me.—Young v. Potter, 174 A. 387, 133 
Me. 104. 

Ohio.—Riegel v. Oakwood St. Ry. Co., 
App., 42 N.E.2d 676. 

38. Me.—Young v. Potter, 174 A. 
887, 133 Me. 104. 
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39. La.—Levy v. White, App, 6 So 
2d 28. 

40. W.Va —Myers v. Charleston 

Transit Co., 37 S E 2d 281, 128 W. 
Va. -564. 

41. W.Va.—Myers v. Charleston 

Transit Co., supra. 

43. W.Va.—Myers v. Charleston 

Transit Co., supra. 

43. RI.—Wilmarth v. Cray, 149 A. 
6*12, 50 R.I. 496. 

W.Va.—Myers v. Charleston Transit 
Co., 37 S E.2d 281, 128 W.Va. 664. 

44. Cal.—Azzaro v. O’Connell, 9 P.2d 
345, 121 Cal.App. 617. 

45. Cal.—Azzaro v. O'Connell, supra. 

46. Del.—Biddle v. Ha’das Bros., 190 
A. 588. 8 W.W.Harr. 210. 

42 C.J. p 1158 note 43. 

47. Del.—Biddle v. Hal das Bros., su¬ 
pra. 

Mass.—Murray v. Llebmann, 120 H.E. 
79, 231 Mass. 7. 

48. Ohio.—Riegel v. Oakwood St. 
Ry. Co., App., 42 N.E.2d 676. 

49. W.Va.—-McCallam v. Hope Nat¬ 
ural Gas Co., 117 6.E. 148, 93 W.Va. 
426. 
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§ 474. —— Crossing Private Driveway 

A pedestrian on the sidewalk crossing a private drive¬ 
way has the right of way over a motor vehicle emerging 
from private property, and Is bound to exercise only rea¬ 
sonable and ordinary care to avoid Injury. 

A pedestrian on the sidewalk crossing a private 
driveway is not a trespasser, 50 but has the right of 
way over a motor vehicle emerging from private 
property, 51 and is bound to exercise only reason¬ 
able and ordinary care to avoid injury. 52 He may 
reasonably anticipate less frequent and serious dan¬ 
gers than if he were walking in that portion of the 
highway where vehicles regularly travel, 52 and may 
assume that the operator of a vehicle will take the 
necessary precautions required by law 54 and will 
not negligently run him down. 55 When a pedes¬ 
trian and a vehicle approach a crossing over a 
sidewalk at the same time, and both stop, the pe¬ 
destrian is not negligent in assuming that the driver 
of the automobile will not resume his progress over 
the sidewalk without first making sure that he will 
not injure the pedestrian. 66 

The pedestrian is not required, as a matter of 
law, to be on the lookout for automobiles crossing 
the sidewalk, 67 and the fact that he fails to see 
such a vehicle approaching does not as a matter of 
law render him guilty of negligence. 68 It has been 


held, however, that where a pedestrian, while walk¬ 
ing along the sidewalk, came in contact with a ve¬ 
hicle which was coming out of an alley at a mod¬ 
erate rate of speed and had advanced so that the 
rear wheel was in the center of the sidewalk when 
it struck him, he was chargeable with contributory 
negligence as a matter of law in failing to observe 
it. 50 

§ 475. Police or Traffic Officers 

A police or traffic officer, while performing his duties 
In the street, must exercise ordinary or reasonable care 
to avoid injury from motor vehicles. 

A police or traffic officer, while acting in the line 
of his duties in the street, must exercise ordinary 
or reasonable care to avoid injury from motor ve¬ 
hicles, 60 and ordinarily cannot recover for injuries 
which arc caused by his own negligence. 61 He 
need not, however, exercise as high a degree of 
care as is required of an ordinary pedestrian, 62 and 
may act on the assumption that automobile drivers 
will obey the laws of the road 63 and exercise due 
care to avoid injuring him. 64 

Special or private policemen; volunteers . In 
considering the degree of care required to be ex¬ 
ercised by a special traffic policeman, an important 
factor is the nature and requirements of his work. 65 


00. Ill.—Crawley v. Jermain, 218 III. 
App 51. 

Neb.—Corpus Juris quoted In Chow 
v. Coffin, 12 N.W.2d 833, 841, 144 
Neb 170. 

Standing: on private property or pri¬ 
vate way generally see supra S 
468 c. 

01. Neb.—Corpus Juris quoted in 

Chew v. Coffin, 12 N.W.2d 839, 841, 
144 Neb. 170. 

42 C.J. p 1158 note 46. 

59. Conn.—Mclnerney v. New Eng¬ 
land Transp. Co., 41 A.2d 764, 131 
Conn. 633. 

La—Levy v. White, App., '5 So.2d 28. 
Neb.—Corpus Juris quotsd in Chew 
v. Coffin, 12 N.W.2d 839, 841, 144 
Neb. 170. 

42 C.J. p 1158 note 47. 

Kind of crossing 

Care required by pedestrian on 
sidewalk while crossing entrance to 
garage or private crossing differs 
from that required In crossing street 
and in each case is commensurate 
with respective dangers involved in 
different kinds of crossings.—Guyan 
Chevrolet Co. v. Dillow, 95 S.W.2d 
796, 264 Ky. 812. 

03. Mass.—White v. Checker Taxi 
Co.. 187 N.E. 49, 284 Mass. 73. 

04. La.—Levy v. White, App., 6 So- 
2d 28. 

55, Mass.—White v. Checker Taxi 
Co., 187 N.E. 49, 284 Mass. 73. 


56. La.—Moore v. Vance, 4 La.App. 
353. 

57. Neb.—Corpus Juris quoted in 

Chew v. Coffin, 12 NW 2d 839, 841, 
144 Neb. 170. 

42 C.J. p 1158 note 48. 

Adjacent garage 

Facts that pedestrian knew that 
garage was adjacent to sidewalk on 
which she was walking and that she 
was looking awuv from it when 
struck by automobile being backed 
out of garage did not constitute con¬ 
tributory negligence —(Juyan Chevro¬ 
let Co. v. Dillow, 95 S.W.2d 796, 264 
Ky. 812. 

58. Mich.—Ottaway v. Gutman, 174 
N.W. 127, 207 Mich 393 

Neb.—Corpus Juris quoted in Chew 
v. Coffin, 12 N.W.2d 839, 841, 144 
Neb. 170. 

59. Ill.—Johnson v. Borden Co., 61 
N.E.2d 1009, 320 lll.App. 600. 

60. Fla.—Prior v. Pounds, 151 So. 
890, 118 Fla. 308. 

42 C.J. p 1158 note 62. 

Care required of: 

Motorists as to traffic officers see 
supra § 391. 

Operators of police vehicles see 
supra $5 374, 375. 

Folios officer may enter street at 
any point in discharging duty, being 
charged with exercise of reasonable 

68 


care to preserve his safety.—Prior ▼. 
Pounds, supra. 

61. La—Terrebonne v. Huger, 130 
So. 835, 14 La.App. 679. 

42 C.J p 11*58 note 53 

69. Or—White v. East Side Mill 
Co.. 161 P. 969, 164 P. 736, 84 Or. 
224. 

42 C.J. p 1158 note 57. 

63. Or.—White v. East Side Mill Co., 
supra. 

42 C.J. p 1158 note 58. 

Crossing street 

A policeman ‘who observed ap¬ 
proaching automobile seventy-five 
feet distant when he was In the mid¬ 
dle of a street which he was cross¬ 
ing could reasonably assume that 
there was ample time to cross street 
without further observation, since he 
was entitled to assume that motorist 
would proceed with reaFonable care 
as to speed, control, lookout, and 
warning appropriate to situation and 
with due regard to rights of pedes¬ 
trians.—Gardiner v. Hayes, 22 A.2d 
627, 128 Conn. 332. 

64. Fla.—Prior v. Pounds, 151 So. 
890, 113 Fla. 308. 

Ky.—Louisville Ry. Co. v. Offutt's 
Adm'x, 55 S.W.2d 891, 246 Ky. 
608. 

42 C.J. p 1158 note 69. 

65. Pa.—Shaffer y, Torrens, 58 A. 2d 
439, 359. Pa. 187. 
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In order to perform his assigned duties with rea¬ 
sonable adequacy, he is not required to watch con¬ 
stantly and continuously for the approach of vehi¬ 
cles from any and all directions; 66 but his legal 
duty is to keep a reasonable lookout and to exer¬ 
cise care in the circumstances commensurate with 
the dangers and consistent with his faithful per¬ 
formance of the duties of hte employment. 67 He is 
entitled to assume that the operators of approach¬ 
ing vehicles will observe his presence and avoid 
him. 68 A volunteer traffic director standing in his 
chosen place on the highway and attempting to give 
warning of danger to approaching motorists is not 
exempt from the law of contributory negligence 
and his failure to use due care may preclude his 
recovery for injuries inflicted by a motor vehicle. 69 

§ 476. Persons Working on or in Highway 

a. In general 

b. Repairing, adjusting, or assisting ve¬ 

hicles on highway 

a. In General 

A person who Is required to work on or In the travel¬ 
ed part of a highway must exercise ordinary, reasonable, 
or due care to avoid injury by passing vehicles, but he 
is not required to exercise as high a degree of precaution 
as is required of a pedestrian. 

A person whose duties require him to work on or 


in the traveled part of a highway must exercise 
ordinary, reasonable, or due care to avoid being 
injured by passing motor vehicles, 70 including such 
use of his senses of sight and hearing to discover 
their approach and such precautions against injury 
therefrom as an ordinarily prudent man similarly 
situated would exercise, 71 and failure to exercise 
the required care may constitute contributory neg¬ 
ligence barring recovery for injuries received. 72 
Recovery may not be denied, however, solely oil the 
ground that the person working on the highway 
voluntarily assumed the risk of any injury. 73 Non- 
compliance with regulations relating to the use of 
the highway may sometimes constitute negligence 
per sc, 74 but a person working in a highway who 
fails to display red lights required by an ordinance 
is not barred from recovering for injuries caused 
by a motor vehicle unless such failu r e contributed 
proximately to cause the injury. 75 

The extent of care which a person working on 
the highway is required to exercise to avoid injury 
from passing motor vehicles depends on all the dan¬ 
gers which he should reasonably anticipate in the 
circumstances. 76 Inasmuch as such a person is re¬ 
quired to devote the most of his attention to his 
work, ordinary care in his case usualy does not re¬ 
quire as high a degree of precaution as is required 


66. Pa—Shaffer \. Torrens, supra— 
Beyrent v. Kaplan, 172 A. 651, 315 
Pa 353, 92 A.LR. 1515. 

67. Pa—Shaffer v. Torrens, 58 A.2d 
439, 359 Pa 187. 

68. Pa—Shaffer v. Torrens, supra— 
Beyrent v. Kaplan. 172 A 651, 
315 Pa. 353, 92 A.L.R. 151*5. 

69. W.Va—Cooper v. Tcter, 15 S.E 
2d 152, 123 W.Va. 372. 

7a Ark.—Byrd v. Galbraith, 288 S 
W. 717, 172 Ark. 219 
Ill.—Johnson v. Englehardt, 256 Ill. 
App. 557. 

Mich.—Van Wormer v. Kramer Bros. 
Freight Lines, 278 N.W. 770, 284 
Mich. 76. 

Utah.—Reid v. Owens. 93 P.2d 680, 98 
Utah 50, 126 A.L.R. 55. 

Vt.—Rush v. Cody, 178 A. 891, 107 
Vt. 326. 

42 C.J. p 1159 note 60. 

Flagman 

Fact that flagman flagged from 
center of road did not constitute con¬ 
tributory negligence, in absence of 
showing that It was uniform practice 
and rule for flagman always to flag 
from side of road.—Koppang v. Sev¬ 
ier, 75 P.2d 790, 106 Mont. 79. 

71. Ark.—Byrd v. Galbraith, 288 <8. 

W. 717, 172 Ark. 219. 

NJ.—Losie v. Perrons, 168 A. 764. 
Ill N.J.Law 549. 


Vt.—Rush v. Cody, 178 A. 891. 107 
Vt. 326. 

42 CJ. p 1159 notes 61, 63. 
Lookout, harriers, signals 

City employee, killed by automo¬ 
bile while making sewer repairs be¬ 
side manhole in street, was negli¬ 
gent as matter of law in putting 
himself in dangerous place without 
keeping lookout, erecting barriers, 
or putting up danger signals.—Staib 
v. Tarbell, 273 N.W. 652, -65 S D. 
304. 

Removal from place of known dan*, 
ger 

The rule that a pedestrian and a 
motorist have equal rights upon 
highway did not permit a highway 
employee to recover for injuries re¬ 
ceived when struck by motorist, 
where employee, who was standing 
on motorist's right side of highway, 
with knowledge of icy condition of 
roads and after observing motorist's 
approaching automobile when it was 
approximately two hundred feet from 
employee, failed to move back from 
edge of pavement.—Gumming v. 
Dosland, 288 N.W. 647, 227 Iowa 470. 
78. Iowa.—Gumming v. Dosland, su¬ 
pra. 

La.—Andrus v. S. J. Boudreaux & 
Son, App., 158 So. 679. 

Minn.—Hoelmer v. Sutton, 290 N.W. 
225, 207 Minn. 140. 

M 


Vt—Rush v. Cody, 178 A. 891, 107 
Vt 326. 

Wash.—Hawkins v Palmer, 188 P 2d 
321, 29 Wash 2d 570. 

73. Assumed risk 

One who is necessarily working on 
a highway or other place where 
there is vehicular traffic, and Is in¬ 
jured through the negligent opera¬ 
tion of a vehicle, cannot be deprived 
of his cause of action for damages 
on the theory that he voluntarily as¬ 
sumed the risk of injury.—Hcdding v. 
Pearson, 173 P.2d 382, 76 Cal.App 2d 
481—Jones v. Hedges, 12 P.2d 111, 
123 Cal.App. 742. 

74. Wash.—Price v. Gabel, 298 P. 
444, 162 Wash. 275. 

75* Conn.—Case v. Clark, 76 A. 518, 
83 Conn. 183. 

42 C.J. p 1159 note 67. 

76. Mass.—Ferrairs v. Hewes, 16 N. 
E.2d 674, 301 Mass. 116. 

Exossslvs noise 

Linemen's helper, struck by street 
paving contractor's truck while 
standing near pole in street, was 
bound to use greater care and look 
more vigilantly for trucks, if noise 
of concrete mixer affected his ab lity 
to hear them, than otherwise —Warn- 
ke v. Griffith Co., 24 F.2d 583. 133 
Cal.App. 481. 
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of a pedestrian! 77 but this rule is inapplicable to a 
person who is not compelled by the nature of his 
‘work to be in the street, 78 or who is not engaged 
in labor on the highway requiring attention to his 
work 79 and is otherwise free to take precautions 
for his own safety. 80 A person working on or in 
the highway may assume that the oth^r users of the 
highway will conform to, and not violate, govern¬ 
mental regulations 81 and the rules of the road, 82 
and that approaching motorists will observe warn¬ 
ings and bring their vehicles under control. 83 He 
is entitled to rely to some extent on the assumption 
that automobile drivers will exercise due care to 
avoid injuring him, 84 and, therefore, is not required 


to keep a constant lookout for such vehicles, 86 and 
is not necessarily guilty of contributory negligence 
if, by reason of his attention to his work, he fails 
to look out for and discover approaching motor ve¬ 
hicles. 86 However, the person working on the 
highway may not for such reason omit any care 
which the law otherwise demands of him. 87 

The rule that persons who are working in or on 
streets and highways need not exercise the highest 
degree of diligence and look out constantly for ap¬ 
proaching vehicles has been applied to persons in¬ 
jured while engaged in their work as street clean¬ 
ers, 88 street repairmen, 89 streetcar conductors, 90 


77. Cal.—Jones v. Hedges, 12 P.2d 
111, 123 Cal.App 2d 742. 

Mo.—Gaylor v. Wicnshienk, 283 S.W. 

464. 221 MoApp. 585. 

Mont.—Koppang v. Sevier, 7'5 P.2d 
790, 106 Mont. 79 

N.J.—Lozlo v. Perrone, 1*68 A. 7-64, 
Ill N.J.Law 549. 

Pa.—Coperttno v. Chrobak. 29 A 2d 
604, 346 Pa. 49—Bey rent v. Kap¬ 
lan, 172 A. 651, 315 Pa. 3*53, 92 
A.L.R. 1515—Peters v. Schroeder, 
138 A. 755, 290 Pa 217. 

R.I.—Riley v. Ts-igarakis. 145 A. 12, 
50 R.I 62 

Tenn.—Ledford v. Southeastern Mo¬ 
tor Truck Lines, App., 200 SW.2d 
981. 

42 C.J. p 1159 note 62. 

78. Cal—Carlsen v. Diehl, 208 P. 
150, 57 Cal.App. 731. 

Pa.—Copertino v. Chrobak, 29 A.2d 
504, 346 Pa. 49 

79. Minn.—Hoelmer v. Sutton, 290 
N.W. 225, 207 Minn. 140. 

Workman carrying materials 

Where plaintiff, although a member 
of crew working in street and carry¬ 
ing two angle irons as he attempted 
to cross street, was not required to 
give angle irons any of his attention, 
so that plaintiff while crossing street 
had no duty to perform different 
from that which other pedestrians 
had to perform, he was required to 
exercise ordinary care for his own 
safety, and the giving of instruction 
which erroneously afforded to plain¬ 
tiff benefit of protection given work¬ 
men on a street so engaged that their 
attention must be given to their work 
and not to their surroundings was er¬ 
ror.—Gunning v. King, 23 N.W.2d 602, 
249 Wis. 176. 

83. Pa.—Copertino ▼. Chrobak, 29 A. 
2d 604, 346 Pa. 49—Greenberg v. 
McCusker, 35 A.2d 81, 1*54 Pa.Super. 
86 . 

81. Del.—lerardi v. Farmers' Trust 
Co. of Newark, 151 A. 822, 4 W.W. 
Harr. 246. 

N.C.—Murray v. Atlantic Coast Line 
R. Co., 11 S.E.2d 326, 218 N.C. 892. 


88 . Conn.—Larsen v. Thomas, 176 A. 
400, 119 Conn. 335 

N.C.—Murray v. Atlantic Coast Line 
R. Co., 11 S E.2d 326, 218 N.C. 392. 

83 . La.—Ellis v. Whitmeyer, App., 
183 So. 77. 

84 . Cal.—Milton v. Los Angeles Mo¬ 
tor Coach Co., 128 P.2d 178. 53 Cal 
App 2d 566—Mecham v. Crump, 30 
P.2d 568, 137 Cal App. 200—Jones v. 
Hedges. 12 P 2d 111, 123 Cal App 
742—State Compensation Insurance 
Fund v. SeameU, 238 P. 780, 73 Cal. 
App 285. 

Conn —Viretto v. Tricarico, 165 A. 
345, 116 Conn. 718. 

Ill.—Leoni v. McMillan, 5 N E 2d 742, 
287 111 App 579. 

Mass—Ferrairs v. Hewcs, 16 N.E 2d 
674, 301 Miss. 116. 

Mich.—Botbyl v. Mackus, 246 N.W. 
158, 261 Mich. 150. 

Mont.—Koppang v. Sevier, 75 P.2d 
790, 106 Mont. 79. 

N.J.—Lozlo v. Perrone, 168 A. 764. 
Ill N.J.Law 549. 

N.C.—Murrav v. Atlantic Coast Line 
R. Co., 11 S.E.2d 326, 218 NO. 3 »2 
Pa.—Bey rent v. Kaplan, 172 A. 6-51, 
315 I*a. 353, 92 A L.R. 1515. 

R.I.—Riley v. Tsagarakis, 145 A 12, 
50 R 1. *62. 

W.Va—Chaney v. Moore, 134 S E. 

204, 101 W.Va. -621, 47 A.L.R. 800. 
42 C J. p 1159 note 64. 

Care required of motorists as to such 
persons see supra $ 391. 

Reaping lookout 

Streetcar conductor flagging motor- 
man to cross railway tracks could as¬ 
sume that motorist would observe 
proper lookout.—Walker v. Pomush, 
238 N.W. 859, 206 Wls. 45. 

85. Cal. — Milton v. Los Angeles Mo¬ 
tor Coach Co., 128 P.2d 178, 53 Cal. 
App.2d 566—Mecham v. Crump, 30 
P.2d 568, 137 Cal.App. 200—Woods 
v. Wisdom, 24 P.2d 863, 133 Cal. 
App. 694. 

Pa.—Beyrent v. Kaplan, 172 A. 651, 
815 Pa. 353, 92 A.L.R. 1515. 
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W.Va.—Chaney v. Moore, 134 S.E. 

201, 101 W.Va 621, 47 A.L R. 800. 

42 C.J. p 1159 note 65. 

Bale as to railroad employees 
The rule requiring railroad em¬ 
ployees working about a track to be 
constantly on the lookout is not ap¬ 
plicable to laborers working on a 
street or highway with respect to 
approaching traffic.—Ledford v. 
Southeastern Motor Truck Lines, 
Tonn.App., 200 S.W.2d 981. 

86. Ark.—Byrd v. Galbraith, 288 S. 
W. 717, 172 Ark. 219 

Cal.—Milton v. Los Angeles Motor 
Coach Co., 128 P 2d 178, 53 Cal 
App.2d 178—Mecham v. Crump, 30 
P.2d 568, 137 Cal App 200—Woods 
v. Wisdom, 24 P 2d 863, 133 Cal. 
App 694 

W Va.—Clrtney v. Moore, 134 S E. 

204, 101 W.Va. *621, 47 A.L.R. 800. 
12 C J. p 1159 note 66. 

87 . Utah.—Reid v. Owens. 93 P 2d 
680. 98 Utah 50, 126 A.L.R. 55. 

Vt —Rush v. Cody, 178 A. 891, 107 
Vt 326. 

Knowledge of danger 

Where a workman has reason to 
believe that there is danger of injury 
from passing vehicles he may not 
assume that he will not be injured 
by such vehicles, but is required to 
keep such lookout therefor as ordi¬ 
narily prudent person would keep un¬ 
der similar circumstances.—Warnke 
v. Griffith Co., 24 P.2d 583, 133 Cal. 
App. 481. 

88. Mo.—Ostermeler v. Klngman-St. 
Louis Impl. Co., 164 S.W. 218, 265 
Mo. 128. 

42 C.J. p 1160 note 68. 

83. Mo.—Papic v. Freund, App.. 181 
S.W. 1161. 

Va.—Chaney v. Moore, 184 S.E. 204, 
101 W.Va. 621, 47 A.L.R. 800. 

90. N.Y.—Caesar v. Fifth Ave. 
Coach Co., 90 N.Y.S. 359, 45 MIbc. 
331. 

42 C.J. p 1160 note 70, 
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street railway switchmen, 91 street railway repair¬ 
men, 92 snow cleaners, 93 and linemen stringing elec¬ 
tric wires. 94 However, persons who only occa¬ 
sionally use the streets to pursue their occupations 
and do so from choice rather than from necessity 
are not relieved from the duty of keeping a sharp 
lookout. 96 

b. Repairing, Adjusting, or Assisting Vehicles 
on Highway 

A person who stands on the highway to repair, ad¬ 
just, or assist the movement of a vehicle must exercise 
ordinary care to avoid injury by passing motor vehicles. 

A person who stands temporarily on the highway 
to repair or adjust a vehicle, or to assist in the 
movement of a disabled vehicle, is bound to exer¬ 


cise ordinary care to avoid injury by passing motor 
vehicles, 96 as by complying with governmental reg¬ 
ulations relating to the place of parking or stop¬ 
ping 97 or to the preservation of life and limb. 98 If 
his failure to use due care contributes proximately 
to cause his injuries, he is guilty of contributory 
negligence, and is barred fom recovery therefor, 99 
but failure to comply with an ordinance does not 
bar recovery if it is not the proximate cause of the 
accident. 1 

A person engaged in repairing or assisting the 
movement of a vehicle on the highway is required 
to exercise only that degree of care which ordinari¬ 
ly prudent persons would use under the same or 
similar circumstances to avoid injury. 2 He is not 


91. Mo.—Gaylor v. Wienshienk, 283 
S.W. 464. 221 MoApp. 585. 

42 C.J. p 1160 note 71. 

92. ra.—Cocola v. 44 Cigar Co., 98 
A. 775, 253 Pa. 623. 

93 . Wash.—Morrison v. Conley 

Taxicab Co., 162 P. 365, 94 Wash 
436 

42 C J. p 1160 note 73. 

94 . Wash.—Hums v. Johns, 216 P. 
2. 125 Wash 387. 

42 C J p 1160 note 74. 

95. Cal.—Milton v. Los Angeles Mo¬ 
tor Coach Co., 128 P.2d 178, 53 Cal. 
App 2d 666. 

Photographer 

Cal.—Milton v. Los Angeles Motor 
Coach Co., supra. 

93 . Iowa.—Youngman v. Sloan, 281 
N.W. 130, 225 Iowa 558—Engle v. 
Nelson, 263 N.W. 50G. 220 Iowa 
771—Portman v. McBride. 263 N.W. 
345, 220 Iowa 1003—Hanson v. 

Manning, 239 N.W. 793. 213 Iowa 
625—Voss v. Martin. 226 N.W. 920, 
209 Iowa 870. 

Me.—Tibbetts v. Dunton, 174 A. 463, 
133 Me. 128. 

Minn —Shearer v. Puent, 208 N.W. 

182. 166 Minn. 425. 

Or.—Hayes v. Uglow, 3 P.2d 126, 137 
Or. 373—Holman v. Uglow, 3 I*.2d 
120, 137 Or. 358. 

Pa.—Susser v. Wiley. 39 A.2d 616, 
360 Ta. 427. 

42 C.J. p 1160 note 76. 

Disabled vehicle generally Bee supra 
8 332. 

Stop for repairs generally see supra 
§ 331. 

Leaving ample room to pass 

Attempt to repair disabled truck 
extending five feet over pavement 
was not contributory negligence, 
where bus approaching from tront 
and striking decedent repairing 
truck had ample room to pass.—Dav¬ 
is v. North Coast Transp. Co., 295 P. 
921, 160 Wash. 576. 

Assumed risk 

An automobile passenger, placing 


himself in front of automobile to aid 
driver in repairing tire at night 
while automobile was standing part¬ 
ly on paved portion of highway as¬ 
sumed risk of being struck by auto¬ 
mobile as result of its being run in¬ 
to from rear by another automobile. 
—Basinger v. Yarian, Ohio App. 49 
N E 2d 104. 

97. Ky.—Tate v. Hall, 57 S.W.2d 

986. 247 Ky 843 

Statute held not violated 

(1) One struck by automobile 
while repairing truck disabled on 
highway, from which it was tempo¬ 
rarily impracticable to remove it. 
was not violating statute so as to 
preclude recovery for injuries sus¬ 
tained—Tate v Hall, supra. 

(2) Motorist struck by automobile 
while changing tire on road, if such 
action was reasonably necessary, was 
not “parked" on highway within stat¬ 
ute forbidding parking vehicles 
thereon when it is practicable to 
leave them elsewhere.—Tibbetts v. 
Dunton. 174 A. 453, 133 Me. 128. 

(3) One undertaking to fasten 
more securely red lantern to truck 
on traveled portion of highway was 
not violating ordinance of highway 
commission making it unlawful to 
repair truck on used or traveled por¬ 
tion of highway.—Babbs v Eury, 175 
S.E 100, 206 N.C. 679. 

Oils assuming semlrsclining posi¬ 
tion to recover nut or screw which 
had rolled under automobile was re¬ 
pairing automobile on street under 
regulation forbidding repair of cars 
in street.—Goff v. Eli Witt Cigar Co., 
121 So. 570, 97 Fla. 544. 

98. N.C.—Babbs v. Eury, 175 S.E. 

100, 206 N.C. 679. 

99. Iowa.—Fortman v. McBride, 263 

N.W. 345, 220 Iowa 1003. 

Pa.—Susser v. Wiley, 39 A.2d 616, 

350 Pa. 427. 

42 C.J. p 1160 note 77. 

Stopping on highway 

(1) Negligence of operator of 
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highway grader which was struck by 
truck, in leaving grader standing on 
roadway while making repair when 
it was practical to move it off road¬ 
way, was contributing cause of op¬ 
erator’s injury.—Kassela v. Hoseth, 
268 N.W. 340, 217 Wis. 115. 

(2) Person changing tire on auto¬ 
mobile parked near center of high¬ 
way, notwithstanding* existence of 
adequate shoulders, on dark, rainy 
night, was guilty, as matter of law, 
of contributory negligence proxi¬ 
mately contributing to injury sus¬ 
tained when struck by parked auto¬ 
mobile propelled forward by overtak¬ 
ing automobile.—Dragotis v. Ken¬ 
nedy, 250 N.W. 804, 190 Minn. 128. 

Knowledge of danger 

(1) Where motorist was injured by 
collision of automobile with station¬ 
ary service truck while he was at 
night assisting service truck opera¬ 
tor in attaching cable from truck to 
motorist’s disabled automobile, and 
motorist’s knowledge of dangerous 
condition on highway created by op¬ 
erator’s alleged negligence equaled 
that of operator and his employers, 
they were not liable for motorist’s 
Injuries.—Brucker v. Matsen, 139 P. 
2d 276, 18 Wash 2d 375. 

(2) Helper placing chain on wheel 
of truck standing diagonally on icy 
and hilly street was negligent in not 
watching defendant’s ascending 
truck after it passed him, where he 
knew, or Bhould have known, of the 
danger of the truck slipping down 
the hill, as his own truck had done. 
—Dahlman v. Petrovich, 156 A. 897, 
102 Pa.Super. 454, affirmed 161 A. 650, 
307 Ta. 298. 

1. Ohio.—Mclntire v. Wallace, App. t 

64 N.E.2d 66. 

2. Conn.—Nichols v. Williams, 16 A. 

2d 605. 127 Conn. 337. 

Iowa.—Youngman v. Sloan, 281 N.W. 

130, 225 Iowa 558. 

42 C.J. p 1160 note 78. 
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bound to anticipate negligence on the part of the 
operators of approaching vehicles,8 and, in the ab¬ 
sence of circumstances which would afford notice to 
the contrary, 4 he may rely to some extent on the be¬ 
lief that the operators of motor vehicles will exer¬ 
cise ordinary care 6 and will observe the rules of the 
road 6 so as to avoid injuring him. Accordingly, he 
need not continuously watch for approaching vehi¬ 
cles where the nature of the work in which he is en¬ 
gaged requires his attention. 7 . 

A person doing repair work on his motor vehicle 
in the street is not necessarily guilty of negligence 
in being outside the line of his vehicle ; s and, where 
in making repairs he is protected by red lights and 
street lamps, he is not bound as a matter of law to 
anticipate that another vehicle will pass so near as 
to strike him, 9 even though some part of his body 
is outside the line of the vehicle. 10 However, if he 
unnecessarily places his body in a position of dan¬ 
ger and thereby contributes to the accident which 
causes the injury, he is guilty of negligence. 11 A 
person adjusting a tow rope on a stalled car 12 or 
pushing his car along the right side of the road 13 
has been held not a “pedestrian” within a regula¬ 
tion requiring pedestrians to walk on the left of the 
road. 

g 477. Persons Boarding or Alighting from 
Streetcar or Other Vehicle 

A person boarding or alighting from a street car or 
other vehicle has an equal right In the street with a mo¬ 
torist but must use ordinary care under the clrcum- 


61 C. J.S. 

■taneM net to collide with, or be atruek by, motor ve- 
hides. 

A person crossing a traveled roadway of a street 
or highway to or from a street car or other vehicle 
therein, or standing in the roadway waiting for 
such car or after alighting therefrom, has an equal 
right in the street with the driver of an automo¬ 
bile, 14 but, like every other user of the highway, he 
must use ordinary care under the particular circum¬ 
stances not to collide with, or be struck by, motor 
vehicles. 16 A person standing upon the highway 
for the purpose of entering an automobile is a 
“pedestrian” within a statutory definition of the 
word, 16 and he is not negligent as a matter of law 
in being upon the highway under such circumstanc¬ 
es. 17 A person entering a parked vehicle on the 
left side nearest to traffic is not negligent in so en¬ 
tering the vehicle. 18 

§ 478. - Crossing Street 

a. In general 

b. Place and manner of crossing 

a. In General 

The rules relating to the care required of a pedestrian 
crossing a street or highway ordinarily govern the con¬ 
duct of a person crossing a roadway to or from a street 
car or other veh.cle, and such person must exercise rea¬ 
sonable care for his own safety and protection. 

The rules relating to the care required of a pedes¬ 
trian crossing a street or highway, as discussed gen¬ 
erally supra § 470, govern also the conduct of a per¬ 
son crossing a traveled roadway to or from a street¬ 
car or other vehicle, as far as applicable. 19 Such 
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8. Iowa—Hanson v. Aldrich, 201 N. 

W. 778, 199 Iowa 168. 

Or.—-Hayes v. Uglow, 3 P2d 126, 137 
Or. 873—Holman v. Uglow, 3 P.2d 
120, 137 Or. 358. 

Fa.—Handflnger v. Barnwell Bros., 
189 A. 312, 325 Pa. 319—Roberts v. 
Frelhofer Baking Co., 129 A. 674, 
283 Pa. 573—O'Malley v. Quaker 
City Cabs. 163 A. 339. 107 Fa.Super. 
880. 

4a Mich.—Paquette v. Consumers j 
Power Co., 25 N.W.2d 599, 316 

Mich. 501. 

Person assisting In pushing auto¬ 
mobile out of gas cannot close eyes 
to attendant conditions and disregard 
evidences of approaching danger.— 
Hayes v. Uglow. 3 P.2d 126, 137 Or. 
878—Hayes v. Uglow, 3 P.2d 120, 
187 Or. 368. 

Ba Iowa.—Hanson V. Aldrich, 201 N. 

W. 778, 199 Iowa 168. 

Or.—Hayes v. Uglow, 3 P.2d 126, 137 
Or. 878—-Holman v. Uglow. 3 P.2d 
120, 137 Or. 358. 

42 C.J. p 1160 note 79. 

8a Or.—Hayes v. Uglow, 8 P.2d 126, 


137 Or. 373—Holman v. Uglow, 3 
P.2d 120, 137 Or. 358. 

7. Wash.—Deitchler v. Ball, 170 P. 
133, 99 Wash. 483. 

42 C.J. p 1160 note 80. 

8. Pa.—Susser v. Wiley, 39 A.2d 616, 
350 Pa. 427—O’Malley v. Quaker 
City Cabs. 163 A. 339, 107 Ta.Super. 
380. 

42 C.J. p 1160 note 81. 

9. Pa.—Roberts v. Frelhofer Baking 
Co., 129 A. 574, 283 Pa. 673. 

10. Pa.—Roberts v. Frelhofer Bak¬ 
ing Co., supra. 

11. Pa.—Tait v. Philadelphia 

Transp. Co., 34 A.2d 269, 153 Ta. 
Super. 449—O'Malley v. Quaker 
City Cabs, 163 A. 339, 107 Pa. 
Super. 380. 

12. Wash.—Gooschin v. Ladd, 83 P. 
2d 653, 177 Wash. 625. 

13. Ill.—Stout v. Skinner, 283 Ill. 
App. 330. 

14. Cal.—Morgan v. Los Angeles 
Rock & Gravel Corporation, 287 P. 
152, 105 Cal.App. 224. 

Mich.—Beers v. Arnot, 14 N.W.2d 611, 
308 Mich. 604. 


Ohio—Denardo v. Pravc, 168 N.K 
225. 32 Ohio App. 446. 

42 C.J. p 1160 note 85. 

15. Iowa—Hannon v. Manning, 239 
N.W. 793. 213 Iowa 625. 

42 C.J. p 1160 note 87. 

Boarding moving school bus 

Injury by bus carrying pupils to 
school, when boy attempted to board 
it before it stopped, was due to con¬ 
tributory negligence.—Hammond v. 
Wacker, 145 A. 871. 7 N.J.Misc. 453. 
Negligenoe held not shown 
U.S.—Powell Bros. Truck Lines v. 
Piatt, C.C.A.Okl., 92 F.2d 879. 

16. Wash.—Discargar v. City of Se¬ 
attle. 171 P.2d 206, 25 Wash.2d 
306. 

17. Ky.—Williams v. Schmidt, 980 
S.W. 494, 213 Ky. 122. 

16. Md.—Garosynskl v. Daniel, 57 
A.2d 339. 

19. Cal.—Patania v. Yellow-Checker 
Cab Co., 283 P. 295, 102 Cal.App. 
600. 

Ky.—Trout’s Adm’r v. Ohio Valley 
Electric Ry. Co., 48 S.W.8d 507. 241 
Ky. 144. 
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person is bound to exercise what is, under the cir¬ 
cumstances, reasonable care for his own safety and 
protection, 20 commensurate with the danger in¬ 
volved; 21 and, if he is confronted with a sudden 
emergency, the standard of care required of him is 
what a reasonably careful man would do in a like 
emergency or under similar circumstances. 22 Al¬ 
though various regulations grant such person the 
right of way, in certain circumstances, 23 they do 
not relieve him of the duty to exercise reasonable 
care for his own safety. 24 

Crossing in front of automobile . One alighting 
from a streetcar or other vehicle in the street is 
not negligent as a matter of law in crossing to the 
side of the street ahead of an approaching motor 
vehicle when he reasonably believes that he has 
time to do so in safety ; 25 but he is negligent in at¬ 
tempting to cross ahead of an automobile which he 
sees or in the exercise of reasonable care should 
have seen approaching him and in close proximity 
to him. 26 The fact that he heard the approach of 
an automobile before stepping into the roadway will 
not, however, prevent a recovery for injuries sus¬ 
tained by a collision with it when the accident was 
caused by the deviation of the automobile from its 
course. 27 When an automobile stops on approach¬ 
ing a standing streetcar discharging passengers, as 
required by law, one who alights from the car is 
not to be held guilty of negligence in proceeding to 


cross in front of the automobile, which starts im¬ 
mediately on the starting of the streetcar and be¬ 
fore the pedestrian has reached the curb. 28 

b. Place and Manner of Crossing 

A person alighting from a streetcar or other vehicle 
may cross the street at right angles from where he 
alighted from the vehicle, and, ordinarily, In the absence 
of a restrictive regulation, he Is not negligent as a mat¬ 
ter of law in crossing diagonally, or at a place between 
Intersections, or to or from the opposite aide of the 
street. 

A person alighting from a streetcar or other ve¬ 
hicle has the right to cross the street at right an¬ 
gles from where he alighted from the vehicle, 29 
and, if there are no street cross-walk lines at the 
place of alighting, he has the right to find a rea¬ 
sonably safe lane of travel. 30 In the absence of 
governmental regulation providing otherwise, one 
alighting from a streetcar or other vehicle has the 
right to walk diagonally toward the side of the 
roadway, and, therefore, is not negligent as a mat¬ 
ter of law in so doing, 31 but ordinary care under 
the circumstances may call for additional vigilance 
on his part. 32 

Crossing at other than regular place . A passen¬ 
ger alighting from a streetcar or other vehicle in 
the street between intersections has a right in the 
roadway equal to that of motor vehicles, 33 and he 
is not negligent merely because he crosses the 


Wash.—Nylund v. Johnston, 141 P. 
2d 863, 19 Wash.2d 163. 

20 . Ky —Trout’s Adm’r v. Ohio Val¬ 
ley Electric Ry. Co., 43 S.W.2d 607, 
241 Ky. 144. 

N.C.—Gaskins v. Kelly, 47 S.E.2d 34. 
228 N.C. 697. 

R.I.—Cunningham v. Walsh, 163 A. 

223, 63 R.I. 23. 

42 C.J. p 1161 note 91. 

21. N.Y.—Crombie v. O’Brien, 165 N. 
Y.S. 868, 178 App.Div. 807. 

Tenn.—Leach v. Asman, 172 S.W. 303, 
130 Tenn. 610. 

22. La.—Buisson v. Potts, App., 151 
So. 97, affirmed 156 So. 408, 180 La. 
330. 

42 C.J. p 1161 note 93. 

Negligence hold not shows 

111.—Mulligan v. Andel, 245 Ill.App. 
132. 

23. Mo.—Sllllman v. Munger Laun¬ 
dry Co., 44 S.W.2d 159, 329 Mo. 235. 

Walking' to safsty sons 

If truck was several hundred feet 
away when pedestrian started to 
walk from curb to safety zone to 
board streetcar, pedestrian had right 
of way.—Sllllman v. Munger Laun¬ 
dry Co., supra, 

04. U.S.—Thomas v. Goldman, C.C. 
A.Va., 167 F.2d 816. 


N.J.—Trimboll v. Public Service Co¬ 
ordinated Transport, 168 A. 572, 
111 N.J.Law 481. 

Tex.—Norris Bros. v. Mattinson, Civ. 

App., 145 S W.2d 204. 

Change in trafflo signal 
Where, before plaintiff left bus at 
intersection, traffic signal had turned 
red against bus, plaintiff who started 
across street with green light at in¬ 
tersection, in the exercise of ordi¬ 
nary care, was bound to anticipate 
that light might change against 
plaintiff before plaintiff could com¬ 
plete the crossing.—Boyd v. Maru- 
skl, 32 N.W.2d 63, 321 Mich. 71. 

25. Or.—Marsters v. Isensee, 192 P. 
907, 97 Or. 567. 

42 C.J. p 1161 note 99. 

School bus 

Boy alighting from school bus if 
he observed approach of overtaking 
automobile could take into account 
motorist's duty to exercise proper de¬ 
gree of care, in forming belief as to 
whether he had time to pass in front 
of bus and to cross road.—Pond v. 
Somes, 20 N.E.2d 449, 302 Mass. 587. 

26. Fla.—Sharpe v. Aqua Systems, 
13 So.2d 903, 153 Fla. 154. 

Ta.—Kauffman v. Nelson, 73 A. 1105, 
225 Pa. 174—Skrutskl y. Rosar 
Com.Pl,, 45 L&ck.Jur. 130* 
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27. Ga—Hirsch v. Plowden. 134 S. 
E. 833, 35 Ga.App. 763. 

28. Mich.—Steele v. Stahelin, 207 N. 
W. 822. 234 Mich. 307. 

29. La—Mathes v. Schwing, 125 So. 
121, 169 La. 272. 

30. Wash.—Reitan v. Crooks, 279 P. 
97, 153 Wash. 75. 

Implied authorization 

A city, placing loading berths for 
busses in center of street, without 
providing crosswalks, impliedly au¬ 
thorized bus passengers or prospec¬ 
tive passengers to use reasonable 
means to go to and from busses, 
notwithstanding any contrary muni¬ 
cipal regulation.—Bonbright v. Bil¬ 
ler, 36 N.E 2d 173, 67 Ohio App. 421. 

31. Cal.—Patania v. Yellow-Checker 
Cab Co., 283 P. 295, 102 Cal.App. 
600. 

Tenn.—Leach v. Asman. 172 S.W. 
303, 130 Tenn. 510. 

32. Cal.—Patania v. Yellow-Checker 
Cab Co., 283 P. 295, 102 Cal.App. 
600. 

Tenn.—Leach v. Asman, 172 S.W. 
303, 130 Tenn. 510. 

33. N.Y.—Schafer v. Rose-Gorman- 
Rose, Inc., 183 N.Y.S. 161, 192 App. 
Div. 860. 



MOTOR VEHICLES 


61 C.J.9. 


t I 478 

street at such point, 84 although he must observe a 
greater degree of care than where a crosswalk is 
used. 86 Where a streetcar stops some distance 
from the crossing or its regular stopping place and 
the conductor invites passengers to alight, it is the 
right as well as the duty of the passengers to reach 
the sidewalk as expeditiously as possible, 86 having 
due regard to the traffic conditions upon the 
street ; 87 and one who does so alight and crosses to 
the side of the street after using reasonable care to 
look for and discover the approach of automobiles 
is not guilty of negligence as a matter of law. 88 

Crossing to or from opposite side of street . A 
person alighting from a streetcar or other vehicle 
is not negligent as a matter of law in crossing be¬ 
hind or in front of it toward the opposite side of 
the street or roadway, 39 and, being entitled to as¬ 
sume that no automobile will pass it on the wrong 
side, as discussed infra § 482, he is required to ex¬ 
ercise only reasonable care in so crossing. 40 Sim¬ 
ilarly, one who crosses in front of a streetcar with 
intent to board it is not negligent as a matter of 
law in so doing. 41 However, a person crossing 
from the opposite side of the street at the rear of 
the streetcar and between intersections for the pur¬ 
pose of boarding it is not entitled to the benefit of 
a regulation granting a right of way to persons 
boarding and alighting from streetcars, 42 since such 
a regulation grants a right of way only to passen¬ 
gers on the right-hand side of the street over the 
portion of the street between the curb and the 
streetcar. 48 

Restrictive regulations. A person crossing the 
traveled roadway after alighting from a streetcar 
or other vehicle is a pedestrian, within the meaning 
of an ordinance prohibiting pedestrians from cross¬ 
ing streets diagonally, 44 and his violation of such 
ordinance has been held to constitute negligence. 46 
However, a regulation prohibiting pedestrians from 


crossing a roadway other than at a crosswalk has 
been held to have no application to a person cross¬ 
ing from a safety zone to the nearest curb after 
alighting from a streetcar or other vehicle. 46 Un¬ 
der a similar regulation a person crossing to a safe¬ 
ty island which is midway between intersections has 
been held to be crossing the street at a regular 
crossing, 47 and a person alighting at such an island 
from which there are no pedestrian lanes is enti¬ 
tled to proceed in any direction, 48 especially where 
the regulation provides that pedestrians may make 
necessary use of the roadway. 49 

A regulation prohibiting pedestrians from using 
the roadway of a street between intersections, ex¬ 
cept to board a streetcar or to enter a safety zone 
at right angles, has no application to a person 
alighting from a streetcar and crossing toward the 
opposite side of the street, 50 and, therefore, one so 
crossing cannot be held negligent as a matter of 
law as for a violation of such regulation. 61 An 
ordinance requiring pedestrians, where traffic is 
regulated, to cross streets with released traffic docs 
not apply to a person alighting from a streetcar and 
crossing from the vehicle to the nearest curb, 62 and 
a violation of such an ordinance does not alone pre¬ 
clude recovery; 53 but a person alighting from a 
streetcar or other vehicle, who crosses behind the 
vehicle to the opposite curb against the traffic sig¬ 
nal in violation of the ordinance, is negligent per 
se. 54 

§ 479. -Waiting in Street 

It It not negligence ae a matter of law to await the 
arrival of an approaching streetcar or other vehicle in 
the street at a regular stopping place thereof, but the 
person so waiting Is required to use ordinary care for 
his own safety and protection. 

It is not negligence as a matter of law to stand in 
the traveled portion of a street or highway to await 
the arrival of an approaching streetcar or other ve¬ 
hicle, at a regular stopping place thereof, 66 or to 


84. Cal.—Patanla v. Yellow-Checker 
Cab Co.. 283 P. 295. 102 Cal.App. 
600. 

35. Cal.—Patania v. Yellow-Checker 
Cab Co., Bupra. 

m. Pa.—Fish v. Stulb, 117 A. 789. 
274 Pa. 87. 

87. Pa.—Fish v. Stulb, supra. 

88 . Pa.—Leitmeyer v. Feldman, 129 
A. 573, 283 Pa. 512. 

39. La.—Mathes v. Schwing, 125 So. 
121, 169 La. 272. 

42 C.J. P 1161 note 4. 

40. Me.—Day v. Cunningham, 133 
A. 855, 125 Me. 328, 47 A.L.R. 1229. 

42 C.J. P 1161 note 6. 

41 . Wis.—Luethe v. Schmldt-Oaert- 
ner Co., 176 N.W. 63, 170 Wis. 590. 


42 . Wash—McLeod v. Kjos, 274 P. 
180, 150 Wash. 637. 

43 . Wash.—McLeod v. Kjos, supra. 

44 . Wash.—Fennel v. Yellow Cab 
Co., 244 P. 253, 138 Wash. 198. 

45 . Wash.—Fennel v. Yellow Cab 
Co., supra. 

46. Cal.—Croxall v. Broadway De¬ 
partment Store, 15 P.2d 546, 127 
Cal.App. 153. 

47 . Or.—Nlsley v. Sawyer Service, 
Inc., 261 P. 890, 123 Or. 293. 

4a Cal.—Kingston v. Hardt, 62 P.2d 
1376, 18 Cal.App.2d 61. 

48 . Cal.—Kingston v. Hardt, supra. 

80, Wash.—Eddy v. Spelger, 201 P. 
898, 117 Wash. 682. 
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Bight of way 

Passenger leaving streetcar at reg¬ 
ular landing had right of way over 
vehicles under such an ordinance — 
Tobin v. Goodwin, 290 P. 215, 157 
Wash. 658. 

51. Wash.—Eddy v. Spelger, 201 P. 
898, 117 Wash. 632. 

52. Wash.—Wright v. Zldo, 276 P. 
542, 151 Wash. 486. 

53. Cal.—Morgan v. Los Angeles 
Rock & Gravel Corporation, 287 P. 
152, 105 Cal.App. 224. 

54. Wash.—Gottsteln y. Daly, 7 P. 
2d 610, 166 Wash. 582. 

55. Cal.—Straflotis v. Daniels, 265 
P. 558, 90 Cal.App. 144. 
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stand at the outer edge of the roadway to give a 
signal preparatory to boarding such approaching ve¬ 
hicle, 56 and one so doing is not strictly bound to get 
out of the way of an approaching automobile. 67 
However, a person so waiting in the street is, like 
every oth’er user of the highway, required to exer¬ 
cise ordinary care for his own safety and protec¬ 
tion, 56 and it has been held that a statute imposing 
a penalty on a pedestrian who negligently uses the 
street or recklessly disregards his own safety is 
proper to be considered in determining whether or 
not he has done so. 66 He is not necessarily negli¬ 
gent in stepping back one step to permit a passenger 
to alight from the street car he is about to board, 60 
or in stepping in front of a motor vehicle when 
threatened with danger by the near approach of 
another automobile. 61 

§ 480. -Alighting from Streetcar or Ve¬ 

hicle 

A person fs not negligent as a matter of law In stand¬ 
ing in a street or highway on alighting from a streetcar 
or other vehicle, but he is required to use the care and 
prudence of an ordinary person under similar circum¬ 
stances. 

It is not of itself negligence for a person to de¬ 
scend from a streetcar or other vehicle and conse¬ 
quently to be standing upon the highway, 62 even 
though the descent is made on the side toward the 
open road; 63 nor does it constitute negligence as a 


S 480' 

matter of law for a person, after alighting, to stand 
by the side of the car until it passes and permits 
crossing toward the opposite side of the street. 64 
However, such a person, like every other user of 
the highway, is required to use the care and pru¬ 
dence of an ordinary person for his own safety and 
protection, 65 and to see that he does not place him¬ 
self in such situation that injury will probably re¬ 
sult to him; 66 and a failure to use such care may, 
under the circumstances, constitute negligence. 67 
It has been held that a person intending to alight 
should remain on the streetcar until he has reason¬ 
ably ascertained that it is safe for him to step into 
the street without being struck by an approaching 
motor vehicle; 66 but, when a car stops and it is 
announced that passengers are to alight, the pas¬ 
senger ordinarily has the right to assume that it is 
safe for him so to alight in the ordinary manner. 69 

Alighting at unusual place . A person who 
alights from a streetcar or other vehicle in the mid¬ 
dle of a block or at other than a regular stopping 
place thereof is not negligent as a matter of law, 70 
but, in view of the duty resting on him to exercise 
reasonable care under all the circumstances, in so 
doing he is ordinarily required to be more cautious 
and vigilant for his own protection than when he 
alights at a regular stopping place, 71 and a failure 
thereof may constitute negligence. 72 

Alighting from moving car. One who alights 


Ohio—Denardo v. Pravc, 168 N.E. 

225. 32 Ohio App. 445. 

42 C J. p 1162 note 16. 

Safety lone 

(1) Person standing 1 in atreelcar 
safely zone does not have same du¬ 
ties to avoid being struck by auto¬ 
mobile as pedestrian crossing street 
—Strafiotis v. Daniels, 265 P. 658, 
90 Cal.App. 144. 

(2) redcstrian waiting for street¬ 
car who was struck by motorist was 
not contributorily negligent, not¬ 
withstanding he was not standing at 
exact point fixed by ordinance for 
persons waiting for streetcar, where 
motorist’s visibility was such that 
he could have seen pedestrian stand¬ 
ing in the street.—Pearson v. Picht, 
62 P.2d 314, 184 Wash. 607. 

68. Minn.—Bustik.v. Walters, 211 N. 
W. 311, 169 Minn. 313. 

67. Minn.—Lustik v. Walters, supra. 

AS. Mo.—Russell v. Bauer-Berger 
Grocery Co., App., 288 S.W. 985. 

69 . Conn.—Mezzl v. Taylor, 120 A. 
871, 99 Conn. 1. 

60. Cal.—Sommer v. Martin, 204 P. 
33, 66 C&l.App. 603. 

61. Cal.—Schilling v. Hayes, 202 P. 
•80. 56 Cal.App. 1. 


Tex.—Ward v. Cathey, Civ App., 210 
SW. 289. 

62. Iowa—Smith v. Spirek, 195 N. 
W. 736, 196 Iowa 1328. 

Regulation held inapplicable 

The statute providing that pedes¬ 
trian crossing highway at point oth¬ 
er than at pedestrian crossing shall 
yield right of way to vehicles on 
highway did not uffect right of mo¬ 
torist to recover for injuries when 
struck by approaching automobile 
while standing on highway between 
intersections with hand on door of 
automobile after having parked auto¬ 
mobile and got out of car with in¬ 
tention of crossing highway—Bren- 
ning v. Remington, 287 N.W. 776, 136 
Neb. 883. 

63. Pa.—Hall v. Freaney, 26 A.2d 
454, 345 Pa. 45. 

64. Mass.—Hartnett v. Tripp, 121 N. 
E. 17, 231 Mass. 382. 

65. N.Y.—Brewster v. Barker, 113 N. 
Y.S. 1026, 129 App.Div. 724. 

Ohio.—Cleveland Ry. Co. v. Sebesta, 
166 N.E. 898, 121 Ohio St. 26. 
Alighting at safety island 

Streetcar passenger, alighting at 
safety island on far side of street, 
did not violate ordinance requiring 
cars to discharge passengers on near 
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s'de of street—Nisley v. Sawyer 
Service, Inc., 261 I*. 890, 123 Or 293. 

66. N Y.— Brewster v. Barker, 113 
N.Y S. 1026. 129 App Div. 724. 

67. Mich.—Mitchell v. Stroh Brew¬ 
ery Co., 15 N.W.2d 144, 309 Mich. 
231. 

Pa —Heath v. Klosterman, 23 A 2d 
209. 313 Pa. 501 

A series of negligent acts by one 

alighting from a streetcar or other 
vehicle, which contribute to the in¬ 
jury, will preclude a recovery. 
Cal.—Corbin v. Bedel, 158 P.2d 221, 
69 Cal App 2d 60 

Wash.—Keller v. Breneman, 279 P. 
588, 153 Wash. 208, 67 A.D.R. 92. 

68. Minn.—Ruddy v. Ingebret. 204 
NW. 630, 164 Minn. 40, 44 A.L R. 
159. 

69. N.Y.—Brewster v. Barker, 113 
N.Y.S. 1026, 129 App.Div. 724. 

70. N.Y.—Schafer v. Rose-Gorman- 
Rosc, Inc. 183 N.Y S. 161, 192 App. 
Div. 860. 

42 C.J. p 1162 note 29. 

71. Pa.—Leitmeyer v. Feldman, 129 
A. 573, 283 Pa. 512. 

42 C.J. p 1162 note 31. 

72. Pa.—Leitmeyer v. Feldman, su¬ 
pra. 

42 C.J. p 1162 note 33. 
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from a streetcar or other vehicle on which he was 
a passenger while it is moving or before it has come 
to a complete stop is not to be held guilty of negli¬ 
gence as a matter of law; 78 but it may be negli¬ 
gence to jump from a moving streetcar in front of 
a passing automobile. 74 

Alighting backward from a streetcar or other ve¬ 
hicle is not necessarily negligence on the part of 
one in other respects exercising due care’ to discov¬ 
er the approach of automobiles. 76 

Private driveway . A passenger alighting from a 
vehicle on the driveway of a private terminal is 
bound to exercise reasonable care for his safety, 76 
but he is not required to assume the presence of 
any danger, 77 or to anticipate any subordinate use 
of the driveway which would create a danger 
against which he should guard. 76 

§ 481* - Duty to Look and Listen 

a. Crossing highway to or from vehicle 

b. Standing in highway on boarding or 

alighting 

a. Crossing Highway to or from Vehicle 

(1) In general 

(2) Extent of duty 


(1) In General 

A person crossing a street or highway for the pur- 
pose of boarding, or after alighting from, a vehicle Is not 
as a matter of law negligent In falling to look or IJaten 
for the approach of motor vehicles, but due care under 
the circumstances may require him to look or listen In 
which cate his failure eo to do may be negligence. 

A person crossing a traveled portion of a street 
or highway, for the purpose of boarding, or after 
alighting from, a streetcar or other vehicle, has an 
equal right in the highway with motor vehicles, as 
discussed supra § 477, and, therefore, is not as a 
matter of law negligent in failing to look or listen 
for their approach. 76 However, the duty of such 
person as a user of the highway to exercise reason¬ 
able care for his own safety may, under the cir¬ 
cumstances, require him to look or listen for ap¬ 
proaching vehicles, 80 even though he may have the 
right of way, 81 in which case his failure so to do 
may be negligence, 82 which will preclude a recovery 
where it is a proximate or contributing cause of 
the injury. 83 Thus, one who crosses a street to or 
from a streetcar or other vehicle with an umbrella 
so held as to obscure his vision, 84 or runs into the 
side of, 86 or is struck by, 86 an automobile approach¬ 


es. Md.—Maryland Ice Cream Co. 
v. Woodburn, 105 A. 269, 133 Md. 
296. 

42 C.J. p 1162 note 33. 

74. Cal.—Brown v. Brash ear, 133 P. 

o05, 22 Cal.App. 135. 

20.—Horowitz v. Gottwalt. Sup., 102 
A. 430. 

9S. Mass.—-Hartnett v. Tripp. 121 N. 

E. 17, 231 Mass. 382. 

Wls.—Cunnien v. Superior Iroii 
Works Co., 184 N.W. 767. 175 Wls. 
172, 18 A.L.R. 667. 

76. Md.—Feldser v. Beeman, 4 A. 

2d 750, 176 Md. 377, 123 A.L.R. 786. 
77- Md.—Feldser v. Beeman, supra. 

78. Md.—Feldser v. Beeman, supra. 

79 . Conn.—Spagnola v. New Method 
Laundry Co., 152 A. 403, 112 Conn. 
399. 

42 C.J. p 1157 note 25 [a], p 1162 
note 38. 

80. Cal.—Patanla v. Yellow-Checker 
Cab Co., 283 P. 295. 102 Cal.App. 
600. 

Mich.—Beers v. Arnot, 14 N.W. 2d 
611, 808 Mich. 604—Brodle v. City 
of Detroit, 267 N.W. 576, 276 Mich. 
626. 

N.J.—Trimboli v. Public Service Co¬ 
ordinated Transport, 168 A. 672, 
111 N.J.Law 481. 

Pa.—Johnston v. McDade. 88 Pa. 
Super. 377—Driesbach v. Infants 
Socks, Inc., Com.Pl„ 86 Berks Co. 
L.J. 59. 

42 C.J. p 1168 note 40. 


Effect of law of road I 

Obligation to give attention to | 
approaching vehicles is not dis¬ 
pensed with by law of road that ap¬ 
proaching vehicles must pass to 
right, in absence of legal require¬ 
ment that vehicles move in undevi- j 
ating lines.—Jdhnston v. McDade, 88 
Pa.Super. 377. 

Statutory duty 

The statute providing that pedes¬ 
trians shall not step Into or upon a 
ipublic road without looking in both 
ah Actions was not applicable In ac¬ 
tion by passenger who was struck by 
negligently operated truck after 
passing in front of bus from which 
he had alighted, even If evidence af¬ 
firmatively showed that passenger 
had failed to comply with statute, 
where passenger was struck before 
any possible precautions could have 
been of service to him.—Meier v. Jo¬ 
seph R. Peebles Sons Co., 11 N.E.2d 
707, 57 Ohio App. 80. 

81. Tex.—Norris Bros. v. Mattinson, 
Clv.App., 145 S.W.2d 204. 

88 . U.S.—Thomas v. Goldman, C.C. 

A.Va„ 167 F.2d 315. 

Cal.—Bence v. Teddy's Taxi, 282 P. 
392, 101 Cal.App. 748, rehearing 
denied 283 P. 86, 101 Cal.App. 748. 
Iowa.—Spaulding v. Miller, 249 N.W. 
642, 216 Iowa 948. 

Minn.—Murray v. Jacobson, 262 N.W. 

152, 195 Minn. 153. 

NJ.—Trimboli v. Public Service Co¬ 
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ordinated Transport, 168 A. 572, 
111 N.J.Law 481. 

Ohio.—Farrar v. Koontz. 16 N.E 2d 
829, 58 Ohio App. 479. 

Pa.—Heath v. Klosterman, 23 A.2d 
209, 343 Pa. 601—Johnston v. Me- 
Dade, 88 Pa.Super. 377—Driesbach 
v. Infants Socks, Inc., Com.Pl., 36 
Berks Co.L.J. 69. 

Ter.—Koock v. Goodnight, Clv.App., 
71 S.W.2d 927, error refused. 

W.Va.—Slater v. Shirkey, 8 S.E.2d 
897, 122 W.Va. 271. 

42 C.J. p 1163 note 41. 

Distraction, or diversion does not 

excuse failure to perform duty.— 

Koock v. Goodnight, Tex.Clv.App., 71 

S.W.2d 927, error refused. 

63. Tenn.—Harbor v. Wallace, App., 
211 S.W.2d 172. 

84. La.—Roder v. Legendre, 84 So. 
787, 147 La. 295. 

65. La.—Ztzkovitch v. Schorllng, 99 
So. 353. 155 La. 423. 

Ohio.—Farrar v. Koontz, 16 N.E.2d 
829, 58 Ohio App. 479. 

Tenn.—Harbor v. Wallace, App., 211 
S.W.2d 172. 

Wash.—-McLeod v. Kjos, 674 P. 180, 
160 Wash. 637. 

88. Ill.—Bryan v. City of Chicago, 
20 N.E.2d 37. 371 Ill. 64. 

N.Y.—Wood v. Pace, 222 N.Y.S. 157, 
220 App.Dlv. 386, affirmed 146 N.E. 
322, 260 N.Y. 556. 

42 C.J. p 1163 note 44. 
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ing in plain sight, may be guilty of negligence. On 
the other hand, where a traffic regulation requires 
motorists to stop, a prospective pa&senger of a 
streetcar is not negligent in stepping into the street 
without looking, 87 but such a regulation does not 
absolve him from all care where he enters a pos¬ 
sibly dangerous position. 88 

(2) Extent of Duty 

A person crossing to or from s street car or other 
vehicle must keep such a lookout as would be maintain¬ 
ed by an ordinarily prudent person under the circum¬ 
stances, and It may be necessary to look more than once 
in all directions from which danger may be apprehended, 
and it may be negligence to fall to see what Is In plain 
view. 

The extent of the duty of lookout imposed on a 
person crossing a street or highway to board, or 
after alighting from, a vehicle is to be determined 
by what an ordinarily prudent person would be ex¬ 
pected to do under similar circumstances. 89 A per¬ 
son crossing to or from a vehicle ordinarily should 
look in all the directions from which danger may 
reasonably be apprehended, 90 but he is not required, 
in the exercise of ordinary care, to look the whole 
distance that a motor vehicle might be visible. 91 
He need look only far enough to warrant an ordi¬ 
narily careful and prudent person in concluding that 
no such automobile is in such proximity as, if prop¬ 
erly managed and controlled, to endanger his safety 
in crossing, 92 in view of his right to rely on the ex¬ 
ercise of reasonable care and compliance with the 
law on the part of drivers thereof, as discussed in¬ 
fra § 482. 

Looking again. There is no imperative rule of 
law requiring a person crossing a roadway to or * 


from a streetcar or other vehicle to be repeatedly 
and continuously looking for approaching vehicles, 
under the penalty that his failure to do so will con¬ 
stitute negligence, 93 and, hence, when on alighting 
from the vehicle or on leaving the curb, he has 
looked and has seen nothing, he is not as a mat¬ 
ter of law negligent in proceeding to cross without 
looking again, 94 especially where the street is not 
much used or frequented by vehicles and, therefore, 
is not an exceptionally dangerous place. 95 How¬ 
ever, he must make reasonable observations along 
the course of the street for approaching vehicles as 
long as he is within the area of danger, 96 regard¬ 
less of the fact that the crossing is started with a 
traffic light in his favor, 97 and he may be negligent 
in fact, under the circumstances, in failing to con¬ 
tinue or repeat his observation, 98 as where a con¬ 
siderable time elapses between his looking and 
alighting from the vehicle. 99 

Failure to sec. Since, as discussed supra § 458, 
the duty to look ordinarily implies the duty to see 
what is in plain sight, a person crossing to or from 
a streetcar or other vehicle, who has looked, may 
be negligent in failing to see a vehicle which is 
in plain view. 1 However, if he looks and listens 
with reasonable care for approaching automobiles, 
and sees none, he may not be negligent as a matter 
of law in failing to see a motor vehicle which 
strikes him, 2 especially where the vehicle is trav¬ 
eling at an excessive speed, 3 or without lights, 4 or 
where the view is obstructed. 5 

b. Standing in Highway on Boarding or Alight¬ 
ing 

A person standing In a street or highway on board- 


87. D.C.—J. Maury Dove Co. v. Cook, 
32 F.2d 957, 69 App.D.C. 61. 

88. U.S.—Pierce v. Sanden, C.C.A. 
Minn., 29 F.2d 87. 

89. Tex.—Norris Bros. v. Mattlnson, 
Civ.App., 145 S.W.2d 204. 

Duty increased where view obstruct¬ 
ed 

Tex.—Koock v. Goodnight, Civ.App., 
71 S.W.2d 927, error refused. 

90. R.I.—Cunningham v. Walsh, 163 
A. 223, 53 R.I. 23. 

CroMing in front of hua 

(1) Passenger alighting from bus, 
who crosses in front of bus, has the 
duty to look for vehicles passing the 
bus on the left where such passing 
Is legal.—Brodie v. City of Detroit, 
267 N.W. 576, 275 Mich. 626. 

(2) Passenger alighting from bus 
at intersection, who crosses In front 
of bus, has duty to look ahead for 
vehicles making right turn at Inter¬ 
section, as well as to left.—Lucas 
V. Craft, 170 S.E. 836, 161 Va. 228. 


91. Me,—Wctzler v. Gould, 110 A. 
686, 119 Mo. 276. 

92. N.J.—Goldenberg v. Reggio. 171 
A. 677, 112 N.J.Law 440. 

Tex.—Norris Bros, v Mattlnson, Civ. 

App., 145 S.W.2d 204. 

42 C.J. p 1163 note 49. 

93. Mass.—Hennessey v. Taylor, 76 
N.E. 224, 189 Mass. 683, 3 L.R.A., 
N.S., 345, 4 Ann.Cas. 396. 

Or.—Marsters v. Isensee, 192 P. 907, 
97 Or. 567. 

94. Cal.—McQuigg v. Childs, 2 P. 
2d 309, 213 Cal. 661. 

Ohio.—Titus v. Stouffer, App., 40 N. 
E.2d 178. 

42 C.J. p 1163 note 57. 

95. Mo.—Bongner v. Ze genhein, 147 
S.W. 182, 165 Mo.App. 328. 

96 . Mich.—Boyd v. Maruski, 82 N. 
W.2d 63, 821 Mich. 71. 

Or.—Sherrard v. Werllne, 01 P.2d 
344, 162 Or. 135. 

97. Mich.—Boyd v. Maruski, 22 N. 
W.2d 53, 321 Mich. 71. 

77 


98. Mich —Boyd v. Maruski. supra 
Pa.--Driosbach \. Infants Socks, Inc., 

Coin.Pl., 36 Berks Co L. J. 59. 

42 C J p 1163 note 59. 

99. TJ.S.—Valanda v. Baum & Reiss- 
man, C C A.Pa , 113 F.2d 188. 

42 C.J. p 1163 note 60. 

1. Ark.—Ponder v. Carroll, 105 S.W. 

2d 72, 193 Ark. 1120. 

Colo—Fubling v. Jones, 114 P.2d 
1100, 108 Colo. 144. 

8. N.J.—Goldenberg v. Reggio, 171 
A. 677, 112 N.J.L&w 440. 

42 C.J. p 1163 note 55. 

3. N.J.—Goldenberg v. Reggio, su¬ 
pra. 

N.Y.—O'Neil v. Kopke, 156 N.Y.S. 
664, 170 App.Div. 601. 

4 . Mo. — Ramsay ▼. Volkening, App., 
245 S.W. 212. 

5. La.—Cuccia v. White Top Cabs, 
App., 6 So.2d 358. 

42 C.J. p 1163 note 45* 
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log, or alighting tram, a atreetear or other vehicle le not 
alwaye guilty of negligence In falling to look for approach. 
Ing motor vehicles, but due care under the circumstances 
may require that a lookout be maintained, so that a 
failure of duty In this respect will constitute negligence. 

A person alighting from a streetcar or other ve¬ 
hicle onto a street or highway is not guilty of neg¬ 
ligence as a matter of law in failing to look in the 
direction from which motor vehicles would ap¬ 
proach,® but the duty to exercise reasonable care 
under the circumstances may require him to look or 
listen, 7 in which case the omission so to do may be 
negligence, 8 barring a recovery where it is a direct 
and contributing cause of the injury. 9 The failure 
to look or listen may constitute negligence especial¬ 
ly where a person alights at a point other than a 
regular stopping place, 10 or alights from a vehicle 
parked at the curb into the roadway of a busy 
street, 11 or alights from a vehicle on the narrow 
open portion of a road. 12 

The duty to look has been said to be of lesser de¬ 
gree in the case of one stepping from a streetcar 
into the traveled roadway than of a pedestrian leav¬ 
ing the curb to cross the street, 13 because the lat¬ 
ter is leaving a place of safety for one of danger, 
whereas careful observation on the part of the for¬ 
mer, already in a dangerous situation, may not in¬ 
crease the safety of his position, and he may be 
more careful in attempting to reach the side of the 
street than to stop where he alights. 14 In deter¬ 
mining whether a failure to look is negligent, it is 
proper to consider the fact that a passenger, in 
alighting from a vehicle, ordinarily faces at right 
angles to the direction from which automobiles ap¬ 
proach, 16 and that he is entitled to assume that the 
driver of a motor vehicle will not attempt to pass 
so close to a streetcar or other vehicle discharging 
passengers as not to allow a reasonable space for 
them to step from the car to the street. 16 

A person standing in the* street waiting to board 
a streetcar or other vehicle is not as a matter of 


law negligent in failing to look for or see an ap¬ 
proaching motor vehicle, 17 especially when the au¬ 
tomobile is on the wrong side of the street ; 18 and, 
similarly, one about to board a streetcar which is 
stopping is not necessarily negligent in walking by 
its side a few steps in the direction in which it is 
moving. 19 However, in view of the duty resting 
on every user of the highway to exercise reasonable 
care for his own safety and protection, as dis¬ 
cussed generally supra § 457, a person is not enti¬ 
tled to take a position in the street, even very close 
to the car tracks, as a streetcar approaches, and re¬ 
main oblivious to his surroundings, 20 and a want 
of ordinary care in keeping a lookout constitutes 
negligence. 21 

In safety zone. A person alighting from a street¬ 
car or other vehicle, or waiting therefor, at a place 
over which a statute or ordinance positively forbids 
the movement of motor vehicles, is not required to 
look for approaching automobiles, under the penalty 
that on failing to do so he will be deemed negli¬ 
gent as a matter of law. 22 

§ 482. - Reliance on Care of Automobile 

Driver 

A person boarding or alighting from a streetcar or 
other vehicle is not negligent as a matter of law in as¬ 
suming that motorists will use reasonable care with re- 
spect to his position and will obey the law, but this 
does not absolve him from the duty to use ordinary care 
for his own safety. 

In view of the right of a pedestrian using the 
highway to rely on the exercise of ordinary care 
and compliance with the law on the part of others 
using it in common with him, as discussed generally 
supra § 468, a person about to board a streetcar or 
other vehicle in the street or highway, or who is 
alighting or has alighted therefrom, is not negli¬ 
gent as a matter of law in assuming that the driv¬ 
ers of motor vehicles which may approach him will 


9. Md.—Maryland Tee Cream Co. v. 

Woodburn, 105 A. 260, 133 Md. 205. 
42 C.J. p 1164 note 61. 

7. Pa.—Heath v. Klosterman, 23 A. 
2d 209. 343 Pa. 501—Goff v. Bor¬ 
ough of College Hill. 149 A. 477, 
209 Pa. 343—Seller v. Philadelphia 
Rapid Transit Co., 169 A. 422. Ill 
Pa.Super. 60. 

8L Ohio.—Cleveland Ry. Co. v. Se- 
besta, 166 N.E. 898, 121 Ohio St. 
26. 

Pa.—Heath v. Klosterman, 23 A. 2d 
209, 343 Pa. 501. 

42 C.J. p 1164 note 62. 

9 . Pa.—Heath v. Klosterman, supra. 

10. Mo.—ITetz v. Skinner, 249 S. 

W. 651. 212 Mo.App. 444. 


11. U.S.—Valanda v. Baum & Reiss- 
man, C.C.A Ta.. 113 F 2d 188. 

Pa—Heath v. Klosterman, 23 A 2d 
200, 343 Ta 503—Goff v. Borough 
of College Hill, 149 A. 477, 299 Pa. 
343. 

18. Minn.—Cheadle v. James, 231 N. 
W. 242, 181 Minn. 41. 

13. U.S—Memphis Taxicab Co. v. 
Parks, Tenn., 202 F. 909, 121 C.C.A. 
267. 

14. U.S.—Memphis Taxicab Co. v. 
Parks, supra. 

15. Wis.—Sougstad v. Zils, 193 N.W 
656, 180 Wis. 464. 

16. Wis.—Sougstad v. Zils, supra. 
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17. Conn.—Mezzi v. Taylor, 120 A. 
871. 99 Conn. 1. 

42 C.J. p 1164 note 64. 

18. Tex.—Posener v. Long, Civ.App., 
156 S.W. 691. 

19. Cal.—Warner v. Bertholf, 181 
P. 808, 40 Cal.App. 776. 

80. Minn—Arscnoau v. Sweet, 119 
N.W. 46, 106 Minn. 257. 

81. Minn.—Loverage v. Carmichael. 
204 N.W. 921, 164 Minn. 76. 

42 C.J. p 1164 note 70. 

22. Mich.—Rohrer v. Schreiber, 193 
N.W. 005, 223 Mich. 355. 

42 C.J. p 1164 note 71. 
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use reasonable care with respect to his position, 23 
and will obey the law; 24 and he is not required to 
anticipate the negligence of the approaching motor¬ 
ist, 25 or his violation of the rules of the road. 26 

It may be assumed that the driver of the ap¬ 
proaching vehicle will have his automobile under 
proper control, 27 and that it will not depart from 
its legal and ordinary course of travel, 28 or pass on 
the wrong side of the streetcar 29 or on the left-hand 
side of the street. 30 It may also be assumed that a 
driver will not operate his automobile at a danger¬ 
ous or illegal speed, 31 and will comply with a regu¬ 
lation requiring him to stop, or to slow down and 
stop if necessary, when approaching a streetcar or 
other vehicle taking on or discharging passengers 32 
or prohibiting him from approaching closer to it 
than a specified distance. 33 The right to assume 
that a motorist will exercise due care does not, how¬ 
ever, absolve a person boarding or alighting from 
the car from using ordinary care for his own safe¬ 
ty, 34 and, if he becomes or would become, in the 


exercise of ordinary care, aware of danger in time 
to avoid being injured, and fails to do so, he is neg¬ 
ligent. 35 

A person in a safety zone has a right to deem 
himself secure from the dangers incident to motor 
vehicle traffic, 36 but is nevertheless bound to ex¬ 
ercise reasonable care to avoid danger which is 
apparent. 37 A person alighting from a streetcar or 
other vehicle at a safety zone has no right to as¬ 
sume that motorists moving pursuant to traffic lights 
will stop to let him cross the street to the side¬ 
walk, 38 and a person who acts under such an as¬ 
sumption may be guilty of negligence. 39 

§ 483. Occupants or Operators of Railroad 
Cars or Streetcars 

The occupants or operators of a railroad or streetcar 
must exercise reasonable care to avoid Injury by, or col¬ 
lision with, motor vehicles, and the failure to exercise 
such care or to comply with statutory requirements may 
constitute negligence precluding recovery for an injury 
of which It is a contributing cause. 


S3. U.S.—Abood v. Turner, C C.A. 
Pa., 72 F.2d 880. 

Cal.—Ladas v. Johnson’s Black & 
White Taxicab Co. 110 P 2d 449, 
43 Cal.App.2d 223—Harvey v. 
Accves, 1 P.2d 1043, 115 Cal.App. 
333. 

Conn —Spagnola v. New Method 
Laundry Co., 152 A. 403, 112 Conn. 
399. 

La —Broussard v. Hotard, App., 4 
So 2d 563. 

Pa—Morris v Harmony Short Line 
Motor Transp Co, 34 A.2d 534. 

348 Pa. 117—(Smith v. Shatz, 200 A. 
620, 331 Pa. 453—Hnndflngor v . 

Barnwell Bros., 189 A. 312, 325 Pa. 
319. 

Tenn.—Tiffany v. Shipley, 161 S.W. 

2d 373, 25 Tenn.App. 539. 

Tex.—Norris Bros. v. Mattlnson, Civ. 

App.. 145 S.W.2d 204. 

42 C.J. p 1164 note 73. 

Stopping of l>us on signal 

Pedestrian crossing highway had 
right to assume that driver of bus 
would* see pedestrian's signal and 
stop in locality where it was cus¬ 
tomary for busses to stop on signal 
—Morris v. Harmony Short Line Mo¬ 
tor Transp. Co., 34 A.2d 534, 348 Pa. 
117. 

Bohool bns 

Mass.—Pond v. Somes, 20 N.E.2d 449, 
302 Mass. 587. 

Warning signs 

Where warning sign which carried 
red flag was placed some distance in 
front of truck which was stopped on 
left-hand side of highway, workman 
on truck was entitled to assume in 
alighting from right-hand door that 
driver of approaching bus would pay 
attention to warning sign and not go 
so close to side of truck that hs 


would hit a person stepping down 
therefrom —Yasevac v. New Haven & 
S L. Ky. Co., 9 A.2d 278, 126 Conn. 

27. 

24. Cal —Murphy v. St Claire Brew¬ 
ing Co., 107 P.2d 273, 41 Cal.App. 
2d 535. 

La.—Buisson y. Potts, App., 151 So. 
97. affirmed 156 So. 408. 180 La. 
330. 

Mass.—Campbell v. Cairns, 20 N E.2d 
427. 302 Mass. 584—Wilcox v. 

Sides, 165 N.E. 871, 267 Mass. 70. 
Wash.—Anselmo v. Morsing, 6 P.2d 
377, 166 Wash. Ill, rehearing de¬ 
nied 9 P.2d 100, 166 Wash. Ill— 
Wright v. Zido, 276 P. 542. 151 
Wash. 486. 

42 C.J. p 1165 note 74. 

Extent of assumption 
Where a regulation provides for a 
definite speed and due care and cau¬ 
tion in passing a street car which is 
discharging or receiving passengers, 
pedestrian leaving street car had no 
right to assume that passing automo¬ 
bile would stop until he reached 
curbing.—Bence v. Teddy's Taxi, 282 
P. 392, 101 Cal.App. 748, rehearing 
denied 283 P. 86, 101 Cal.App. 748. 

85. Iowa.—Hanson v. Manning, 239 
N.W. 793, 213 Iowa 625. 

N.C.—Gaskins v. Kelly. 47 S.E.2d 34, 
228 N.C. 697. 

Pa.—Giles v. Bennett, 148 A. 90, 298 
Pa. 158—Bert v. Walker, 21 A.2d 
488, 146 Pa.Super. 50. 

86. Md.—Garozynski v. Daniel, 57 A. 
2d 339. 

87. Wis.—Syslack v. Nevin Grocery 
Co., 193 N.W. 61, 180 Wis. 267. 

28. U.S,—Powell Bros. Truck Lines 
V. Piatt, C.C.A.Okl., 92 F.2d 879. 

Cal.—Market St. By. Co. v. George, 

79 


3 P.2d 41, 116 Cal.App. 572—Aver- 
dieck v. Harris, 218 P. 786, 63 Cal. 
App. 495. 

Ill —McNally v. Chauncy Body Cor¬ 
poration, 42 N.E.2d 853, 315 Ill.App. 
190. 

29. Wash.—Mickclson v. Fischer, 
142 P. 1160. 81 Wash. 423. 

42 C.J. p 1165 note 77. 

30. N Y.—Hall v. Dilworth, 157 N.Y. 
S. 1091, 94 Mlsc. 240. 

42 C.J. p 1165 note 78. 

31. Ohio.—Trentman v. Cox. 160 N. 
E. 715, 118 Ohio St. 247. 

42 C J. p 1165 note 79. 

32. Cal.—Stewart v Connolly, 128 
P.2d 894, 54 CalApp.2d 352. 

Ill— Ouvo v. Banis, 70 N.E 2d 736, 
330 111 App. 243. 

N.H—Manor v. Gagnon, 32 A.2d 688, 
92 N.H. 435. 

42 C.J. p 1165 note 80. 

33. Mich.—Metcalf v. Peerless 
Laundry, etc., Co., 184 N.W. 482, 
215 Mich. 601. 

42 C.J. p 1165 note 81. 

34. Cal.—Averdieck v. Barris, 218 P. 
786, 63 Cal.App. 495. 

Wis.—Zimmermann v. Mednikoff, 162 
N.W. 349, 165 Wis. 333. 

35. Mo.—Russell v. Bauer-Berger 
Grocery Co., App., 288 S.W. 985. 

30* Kan.—Scott v. Vaughn, 87 P.2d 
1012, 140 Kan. 529. 

42 C.J. p 1165 note 84. 

37. Mich.—Rohrer v. Schrelber, 198 
N.W. 905, 223 Mich. 355. 

38. Pa.—Picharella v. Ovens Trans¬ 
fer Co.. 5 A.2d 408, 135 P&.Super. 
112 . 

39. Pa.—Picharella v, Owens Trans¬ 
fer Co., supra. 
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A person riding on a streetcar must exercise a 
degree of care commensurate with the obvious 
dangers to avoid injury by motor vehicles. 40 Or¬ 
dinary care, however, is all that is required. 41 He 
is not bound to anticipate negligence on the part of 
operators of motor vehicles. 42 It is not negligence 
per se for a passenger to ride with his arm extend¬ 
ed out of the car window where it is struck by a 
passing motor truck. 43 A passenger on a crowded 
streetcar standing on a bumper outside the rear 
platform is not guilty of contributory negligence 
precluding a recovery by him for injuries sustained 
when a motor vehicle following the streetcar failed 
to stop and ran into him when the streetcar slowed 
down and stopped. 44 

Motormen and conductors of streetcars . A mo- 
torman of a streetcar is required to exercise ordi¬ 
nary care to see and to take precautions to avoid 
injury from collisions between his streetcar and 
motor vehicles 45 and to comply with regulations as 
to speed and right of way. 40 However, ordinary 
care is all that is required. 47 He has the right to 
assume that a motorist will exercise care and vig¬ 
ilance, 48 and need not anticipate and avoid any 
exigency that might possibly arise. 49 A conductor 
of a streetcar engaged in collecting fares on the 
running board of his car, and exercising ordinary 
care to see and avoid injury from other vehicles, is 
not guilty of contributory negligence barring recov¬ 


ery for injuries sustained as a result of a collision 
between the streetcar and a motor vehicle. 50 

Railroads . Employees of a railroad are required 
to exercise ordinary care to discover vehicles on 
tracks at highway crossings, 51 and to apprehend 
and act on danger signals, 52 in order to avoid be¬ 
ing charged with contributory negligence as to in¬ 
jury or damage inflicted by a motor vehicle, Due 
care must also be exercised to avoid a collision with 
an approaching vehicle, 53 even though the vehicle 
is being negligently operated, 54 but the operation of 
a train at high speed through open country does 
not, it has been held, constitute negligence. 56 The 
operator of a railroad car has the right to assume 
that a motor vehicle approaching a crossing will 
stop before reaching the track where the train has 
the right of way, 56 and that the motorist will ob¬ 
serve the law of “look and listen” before proceed¬ 
ing to drive on the crossing. 57 

The operators of railroad vehicles usually must 
give warning signals of their approach to a cross¬ 
ing, 58 and the failure to give the signals required by 
regulation before reaching a crossing has been held 
to constitute negligence. 59 Where, however, a suf¬ 
ficient warning is given, the operator of the rail¬ 
road vehicle is not negligent. 60 The operation of a 
motor car on a railroad track without signaling ap¬ 
paratus, 61 or without giving a warning of its ap¬ 
proach to a crossing, 62 has been held to constitute 


40. Mich.—Kutchal ▼. Moreton, 187 
N.W. 339, 218 Mich. 242. 

♦2 C.J. p 1165 note 87. 

41. Mich.—Kutchal v. Moreton, su¬ 
pra. 

48. Mich.—Kutchal v. Moreton, su¬ 
pra. 

43. Mich.—Kutchal ▼. Moreton, su¬ 
pra. 

44. Mo.—Smith v. Heihel, 137 S.W. 
70, 157 Mo.App. 177. 

48. Mass.—Lounshury v. McCormick, 
129 N.E. 598, 237 Mass. 328. 

42 C.J. p 1165 note 92. 

46. Mo.—Ellis v. Kansas City Public 
•Service Co.. App.. 203 S.W.2d 475 

47. Mass.—Lounsbury v. McCormick, 
129 N.E. 598, 2-37 Mass. 32s. 

42 C.J. p 116*> note 93. 

XeglifMci not shown 
Pa.—Philadelphia Rapid Transit Co. 
v. Mann, 169 A. 418, 110 Pa.Super. 
602. 

48. Pa.—Philadelphia Rapid Transit 
Co. v. Mann, supra. 

4& pa.—Philadelphia Rapid Transit 
Co. v. Mann, supra. 

86, Ill.—rierson v. Lyon, 90 N.E. 
693, 243 111. 370. 

Mass.—Dudley v. Kingsbury, 85 N.E. 
76, 199 Mass. 258. 


81. Ind.—Chicago, I & L. Ry. Co. ▼. 
Downey, 5 N.E.2d 656, 103 Ind App. 
672. 

Duty of fireman 

Fla.—Penn v. Pearce, 163 So. 2S8, 121 
Fla. 3. 

Duty to look again 

The operator and occupant of a 
railroad speeder, who look'd along 
highway for vehicles when some dis¬ 
tance from crossing and failed to 
look again when near crossing, were 
not guilty of negligence per se.— 
Peterson v. Ingersol 1-Rand Co., 78 P. 
2d 1083, 194 WaBh. 584. 

58. Ind.—Chicago I. & L. Ry. Co. v. 
Downey, 5 N.E.2d 656, 103 Ind.App 
672. 

53. Tex.—Gillette Motor Transport 
Co. v. Whitfield, Civ.App., 186 S.W. 
2d 90, refused for want of merit. 

fOlppsry crossing 

A railway company's agents, op¬ 
erating engine at crossing over street 
which they knew or should have 
known was sllpppry because of ice, 
were bound to take notice of special 
danger of collision with truck at 
such crossing because of such condi¬ 
tion and act accordingly.—Hogue v. 
Colorado & S. Ry. Co., 186 P.2d 276, 
110 Colo. 552. 


54. Tex.—Gillette Motor Transport 
Co. v. Whitfield. Civ.App, 186 S W. 
2d 90, refused for want of merit. 

55. Ill.—Bushu v. Cordero, 257 Ill, 
App. 234. 

56. U S —Ralston Purina Co. v. Ban- 
sau. C C.A.I11., 73 F 2d 430. 

57. Cal.—Davis v. Lane, 75 P.2d 563, 
24 Cal.App 2d 400. 

58. La—Thompson v. Morgan, 119 
•So. 496, 9 La.App. 186, affirmed 119 
So. 69, 167 La. 335. 

59. U.S.—Norfolk, etc., R. Co. v 
Norton Iron Works, C.C.A.Ky., 279 
F. 32. 

Ark.—Missouri Pac. R. Co. v. Daw¬ 
son, 168 S.W.2d 1105, 205 Ark. 404. 

60. Cal.—Davis v. Lane, 75 P.2d 565, 
24 Cal.App.2d 400. 

Warning is suffloient If given at 
a distance from the crossing, which 
the motorist. If listening, could have 
heard before entering the crossing, 
and if such warning Is continued un¬ 
til the crossing is reached.—Davis v. 
Lane, supra. 

61. La.—Thompson v. Morgan, 119 
So. 69. 167 La. 335. 

68. La.—Thompson v. Morgan, Su¬ 
pra. 
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negligence; but it has also been held that the op¬ 
erator of a railroad speeder, not equipped with any 
signal device, which carried only two passengers 
and was used for inspection, was not negligent per 
se in failing to give any warning of approach to a 
crossing, 63 since the statutory warning require¬ 
ments applicable to the engineer of a locomotive 
do not apply to the operator of such a speeder. 64 

With respect to injury to a railroad car by a 
motor vehicle for which recovery is sought, the 
standard by which the duty of the railroad in main¬ 
taining a crossing is measured is based on the use 
being made of the highway at the time of the acci¬ 
dent. 66 Thus, a crossing at a highway designated 
as a state detour is required to be in such condition 
and repair as not to impair its usefulness or inter¬ 
fere with its free use, and so as to afford security 
for life and property. 66 A failure so to maintain 
such a crossing is negligence. 67 

Recovery precluded by negligence. The negli¬ 
gence of an occupant or operator of a railroad or 
streetcar will preclude a recovery for the injury re¬ 
ceived, where it is a contributing cause of the in¬ 
jury, 68 but not otherwise. 69 

§ 484. Persons under Disability 

a. In general 

b. Intoxicated persons 

a. In General 

A person under any physical disability may have the 
right to use or traverse the highway but he is required 
to exercise ordinary care to avoid injury by a motor 
vehicle and the failure to do so may constitute contribu¬ 
tory negligence barring recovery for an injury. 

Persons under a physical disability, such as the 


aged or infirm, are equally entitled with other pe¬ 
destrians to the use of the streets and highways, 70 
and are entitled to expect that other users of the 
highway will exercise ordinary care to avoid injury 
to them. 71 However, such persons arc required to 
exercise ordinary care to avoid injury by a motor 
vehicle, 72 and the failure to exercise such care may 
constitute contributory negligence barring recov¬ 
ery against the operator of the vehicle causing the 
injury, 73 unless such negligence was not a direct 
and contributing cause of the injury. 74 With re¬ 
spect to the degree and amount of care required, a 
person under a disability must exercise such care in 
using the streets and highways as a person of ordi¬ 
nary prudence with a similar disability would use 
under the circumstances, 76 and he is not required 
to exercise a greater degree of care for his own 
safety than would be required of a person under no. 
disability, 76 or to exercise care sufficient to make 
good his physical defects. 77 However, it may be 
incumbent on him to put forth a greater degree of 
effort than would otherwise be necessary in order 
to attain that standard of care which is required 
of everyone. 78 A person who is lying upon the 
street unconscious is not contributorily negligent in 
failing to yield the right of way to a motor vehicle 
as required by regulation, 79 and a person who is in 
a dazed condition following a collision may not be 
charged with contributory negligence in failing t<x 
exercise due care for his own safety with respect 
to a subsequent collision. 80 

Blind persons . The mere fact that a person in-, 
jured by a motor vehicle upon a street or highway 
was blind and unattended does not in itself show 
contributory negligence. 81 However, such a per- 


63. Wash.—Petersen v. Ingersoll- 
Rand Co., 78 F.2d 1083, 194 Wash. 
584. 

6ft. Wash.—Petersen v. Ingersoll- 
Rand Co., supra. 

86. Ind.—Chicago, I & L. Ry. Co. 
v. Downey, *5 N.E.2d 656, 103 Ind. 
App. 672. 

68. Ind.—Chicago, I. & L. Ry. Co. v. 
Downey, supra. 

67. Ind.—Chicago, I. & L. Ry. Co. v. 
Downey, supra. 

68. Ark.—Missouri Pac. R. Co. v. 
Dawson, 1*68 S.W.2d 1105, 205 Ark. 
404. 

Colo.—Hogue v. Colorado & S. Ry. 

Co., 13*6 P.2d 276, 110 Colo. 652. 

La.—Thompson v. Morgan, 119 So. 69, 
167 La. 335. 

Mo.—Ellis v. Kansas City Public 
Service Co., App., 203 S.W.2d 475. 

68 . Cal.—Davis v. Lane, 75 P.2d 565, 
24 Cal.App.2d 400. 

61 C.J.S.-6 


70. Md —Crunkilton v. Hook. 42 A. 
2d 517, 185 Md. 1—Mahan v. State, 
to Use of Carr, 191 A. -575, 172 Md. 
373. 

Mass—Wilson v. Freeman, 171 NE 
469, 271 Mass. 438. 

Or—Weinstein v. Wheeler, 271 P. 
733, 127 Or. 406, 62 A.L.R. '574. 

71. Md.—Crunkilton v. Hook, 42 A. 
2d 517, 18'5 Md. 1. 

Mass.—Reed v. Union Street Ry. Co., 
71 N.E.2d 114, 320 Mass. 706. 

72. Conn.—Le Count v. Farrand, 173 
A. 623, 118 Conn. 210. 

Or—Weinstein v. Wheeler, 271 P. 

733, 127 Or. 406, 62 A.L.R. 574. 

42 C J. p 116*6 note 97. 

Care required of operator as to per¬ 
sons with physical disability see 
supra 8 394. 

73. Pa.—Rucheski v. Wisswesser, 50 
A.2d 291, 355 Fa. 400. 

74. La.—Hollins v. Crawford, App., 
11 So.2d 641. 

A1 


75. Cal.—Jones v. Bayley, 122 P.2d* 
293, 49 Cal.App.2d *647. 

Negligence by mental Incompetent 
not shown 

La,—Hollins v, Crawford, App., 11 
So.2d 611. 

76. Wash.—Horney v. Giering, 231 
P. 958, 132 'Wash. 555. 

77. Cal —Jones y. Bayley, 122 P.2dj 
293, 49 Cal.App 2d 647. 

78. Cal.—Jones v. Bayley, supra. 
Mass.—Wilson v. Freeman, 171 NE 

469, 271 Mass. 438. 

42 C.J. p 1166 note 99. 

79. Wis.—Kleiner v. Johnson, 23 N. 
W.2d 467, 249, Wis. 148. 

8a N.T.—Sherman, y. Millard, 259 
N.Y.S. 415, 144- Misc. 748, reve sed 
on other grounds Sherman v. 
Leicht, 264 N.Y^S* 4j93 t 238 App Div. 
271. 

81. Ind.—Apperson v. Lazro. 87 N.Efc 
97, 88 N.E. 99, 4 t 4, Ind.Apjj. 186. 
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son must use ordinary care to avoid being injured 
by motor vehicles, 82 and, in determining what con¬ 
stitutes ordinary care on his part, his blindness, and 
all circumstances affecting the question what care 
was reasonably necessary to avoid injury, should be 
considered. 88 The fact that a person using the 
highway is blind may make it incumbent on him to 
make greater use of his other senses to prevent in¬ 
jury. 84 

Deaf persons . A deaf person has the same rights 
upon a public street or highway as any other per¬ 
son, 86 and the mere fact that one injured by a mo¬ 
tor vehicle thereon is deaf does not of itself show 
that he was guilty of contributory negligence. 86 
However, he is guilty of contributory negligence if 
he fails to exercise ordinary care to avoid injury, 87 
and the fact that he is deaf imposes on him a duty 
to make greater use of his other senses to that end 
than would otherwise be required. 88 

b. Intoxicated Persons 

The Intoxication of a person using the highway does 
not excuse him from exercising the due care required of 
a sober person, and, where such intoxication prevents 
him from using the necessary care and his negligent con¬ 
duct contributes directly to an Injury by a motor vehicle, 
he cannot recover. 

In respect of contributory negligence, the care 


required of a pedestrian, who is traveling along a 
street or highway in a state of intoxication, to avoid 
injury by a motor vehicle is measured by the care 
which an ordinarily prudent person, not intoxicat¬ 
ed, would exercise under similar conditions. 88 The 
intoxication of a pedestrian upon a street or high¬ 
way will not excuse due care on his part 88 or ex¬ 
culpate him from the consequences of his contribu¬ 
tory negligence, 81 but no greater care is required of 
such a person than is required of one in his sober 
senses. 82 The fact of intoxication alone does not 
bar a recovery, 83 and, in itself, is not necessarily 
evidence of contributory negligence, 84 although it is 
a circumstance to be considered on the question of 
contributory negligence. 85 The fact of intoxication 
must contribute to the injury in order to bar a re¬ 
covery. 86 However, if the person injured was so 
intoxicated at the time of his injury as to prevent 
him from using ordinary care for his own protec¬ 
tion, and he did not use such ordinary care and his 
failure to do so contributed directly to the injury, 
he cannot recover. 97 

§ 485. - Children 

a. In general 

b. Recovery by parent 


Mass.—Reed v. Union Street Ry. Co. t 
71 N.E.2d 114, 320 Mass. 706 
Or.—Weinstein v. Wheeler, 271 P. 

783, 127 Or. 406, 62 A L.R. 574. 

88. Or.—Weinstein v. Wheeler, 295 
P. 196, 135 Or 518, rehearing de¬ 
nied 29-6 P. 1079, 135 Or. 518. 

42 C.J. p 1166 note 2. 

88. Ind.—Apperson v. L&zro, 87 N. 

E. 97, 88 N.E. 99, 44 Ind.App. 186. 
84. Or.—Weinstein v. Wheeler, 295 
P. 196, 135 Or. 518, rehearing de¬ 
nied 296 P. 1070, 135 Or. 618. 

42 C.J. p 1166 note 4. 

Person blind in one eye 

Person without use of one eye 
must exercise unusual precautions on 
street.—Handy v. New Orleans Pub¬ 
lic Service, 120 So. 271, 10 La.App. 
72. 

88. Cal.—Tomey v. Dyson, 172 P.2d 
739, 76 Cal.App.2d 212. 

Pa.—Freas v. Campbell, Oom.Pl., 48 
Lanc.L.Rev. 464. 

42 C.J. p 116*6 note 6. 

86 . Cal.—Tomey v. Dyson, 172 F.2d 
739, 76 Cal.App.2d 212. 

Pa.—Adams v. Armour & Co., 16 A.2d 
142, 142 Pa.Super. 280. 

42 C. J. P 1166 note 6. 

87. Pa.—Robb v. Quaker City Cab 
Co., 129 A. 831, 283 Pa. 454. 

Pallors to maintain lookout 
Va.—Paytes v. Davis, 167 S.Bt 657, 
156 V*. 229. 


Wis—Hanson v. Matas, 249 N W. '505, 
212 Wis. 275, 93 ALR. 546. 

88. Cal —Jones v. Bay ley, 122 P.2d 
293, 49 Cal App 2d 647. 

Mass—Wilson v Freeman, 171 N.E. 
469, 271 Mass 438. 

Pa.— Robb v. Quaker City Cab Co., 
129 A. 331, 283 Pa. 454. 

89. Ky.—Rtraughan’s Adm’r v. Fend- 
ley, 191 S.W.2d 301, 301 Ky. 209. 

Minn.—Olstad v. Fahse, 282 NW. 

694, 204 Minn. 118. 

Or.—Brady v. Schnitzer, 295 P. 961, 
135 Or. 250. 

Walking upon highway 

Where a statute requires pedestri¬ 
ans to walk on the left-hand side of 
a highway, an intoxicated person in¬ 
jured as a result of his violation of 
such statute may be contrjbutorily 
negligent.—Jackson v. Cook, App, 
17*6 So. 622, reversed on other 
grounds 181 So. 195, 189 La. 860. 
Crossing highway 

La.—Jones v. American Mut. Liabili¬ 
ty Ins. Co., App., 189 So. 169. 

90. Ky. — Str&ughan’s Adm'r v. Fend- 
ley, 191 S.W.2d 391, 301 Ky 209. 

Mo.—Dickens v. Heitzman, App., 141 
S.W.2d 183. 

91. Md.—'Sugar ▼. Hafele, 17 A.2d 
118, 174 Md. 75. 


Taxicab Co., 184 N.W. 419, 21-6 
Mich 45. 

93. Mich—De Saddler v. Yellow 
Taxicab Co., supia. 

Or.—Brady v. Schnitzer, 295 P. 961, 
135 Or 250. 

Pa.—Bright v. Stettenbauer, 15 A.2d 
676, 339 Pa. 54.5. 

42 C.J. p 1166 note 11. 

94. Cal.—Coakley v. Ajuria, 290 P. 
33, 209 Cal. 745. 

Md.—Sugar v. Hafele, 17 A.2d 118, 
174 Md 75. 

Or.—Brady v. Schnitzer, 295 P. 961, 
135 Or. 250. 

96. Cal.—Coakley v. Ajurla, 290 P. 
33, 209 Cal. 745. 

Pa.—Bright v. Stettenbauer, 15 A. 2d 
676, 339 Pa. 545. 

42 C.J. p 1166 note 10. 

96. Cal.—Coakley V. Ajurla, 290 P. 
33, 209 Cal. 745. 

Mass.—Murphy v. Moore, 61 N.E.2d 
305, 314 Mass. 731. 

42 C.J. p 1166 note 12. 

97. Ky.—Straughan’s Adm'r v. 

Fendley. 191 S.W.2d 891, 801 Ky. 
209. 

Mass.—Baczek v. Damian, 29 N.E.2d 
•682. 307 Mass. 167—Martin v. Flor¬ 
in, 1'72 N.E. 896, 273 Mass. 13. 

N.H.—Carr v. Orrill, 166 A. 370, 36 
N.H. 226. 

43 C.J. p 1166 note 13. 


92. Mich.—De Saddler v. Yellow 
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MOTOR VEHICLES 


a. In General 

(1) General rules 

(2) Walking, playing, or coasting upon 

highway 

(1) General Rules 

A child may be precluded from recovery for an In¬ 
jury Inflicted by a motor vehicle where he fails to exer¬ 
cise care and prudence In accordance with his age and 
capacity, and such lack of care le a direct contributing 
cause of the accident, but the rule as to the effect of 
contributory negligence is inapplicable where the child is 
of such tender years as to be presumed to be incapable 
of exercising any care or discretion. 

As a general rule, infants as well as adults are 
hound by the law of contributory negligence with 
respect to their right to recover for injuries re¬ 
ceived from the operation of a motor vehicle. 98 
However, the standard of care applicable in the 
case of adults is not ordinarily applied in determin¬ 
ing whether a child is guilty of contributory neg¬ 
ligence, 99 and all that is required of an infant is 
the exercise of care and prudence equal to his ca- 
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parity. 1 In other words, the care required of a 
child to avoid injury by a motor vehicle is that care 
which would ordinarily be exercised under the same 
or similar circumstances by a child of ordinary pru¬ 
dence of his age and understanding, 2 or that care 
which may reasonably be expected under the same 
or similar circumstances of children of the same 
age, capacity, intelligence, and experience.® So, in 
determining whether a child used the requisite care, 
consideration may be given not only to his age, but 
also to his capacity to appreciate danger, 4 alert¬ 
ness, 5 intelligence,® and discretion.? A child may 
be contributorily negligent as a matter of law where 
he exposes himself to a danger or risk he has been 
warned to avoid, 8 and he may be grossly negligent 
in remaining in a dangerous position after he be¬ 
comes aware of an approaching automobile. 9 

The failure of a child injured by a motor vehicle 
to exercise the degree of care required of him ordi¬ 
narily will bar recovery for his injuries where such 
failure contributed proximately to cause his inju- 


98. Ark — Brothcrton v. Walden, 161 

S.W 2d 391, 204 Ark 92. 

Gtt —.Tordnn v Wiggins, 18 S.E.l’d 
12. 66 Ga App 534—Ore* son v 

Pa\is, 9 S.E2d -690. 62 Gtt.App. 
667. 

La.—Moreau v. Southern Bell Tele¬ 
phone & Telegnph Go, App, 158 
So. 412—O’T’ry v. Berdon. App, 149 
•So 287 

Mich.—Ackerman v Advance Petrole¬ 
um Transport, 7 N.W. 2d 235, 304 
Mich. 9-6. 

Violation of statute 

Hule that operator of vehicle who 
violates statute governing the opera¬ 
tion of vehicles docs so at his own 
risk is applicable to all operators of 
vehicles, even though the incapacities 
of youth are to be accorded due 
weight in matters of Intent.—Sagur 
v. Joseph Burnett Co., 190 A. 258, 
122 Conn. 447. 

99. Cal —Shannon v. Ccntral-Gaither 
Union School Pist., 23 F.2d 709, 
133 Cal.App. 124. 

Kan—Walls v. Consolidated Gas 
Utilities Corporation, 96 T.2d 656, 
150 Kan. 919. 

Mo—R'idahaugh v. Williford, 116 S. 

W 2d 118, 342 Mo. 628. 

42 C.J. p 1166 note 15. 

X. N.C.—Leach v. Varley, 189 3. E. 
636, 211 N.C. 207. 

9. Cal —Graham V. Consolidated Mo¬ 
tor Transport Co., 297 P. 617, 112 
Cal.App. -648. 

Ill.—Oliver v. Kelley. 21 N.E.2d 649, 
300 Ill.App. 487—Nelson v. Sey¬ 
mour, 248 lll.App. 392. 

Ind.—Pflsterer v. Key, 33 N.E.2d 330, 
218 Ind. 521. 

Kan.—Walls Consolidated Gas 


Utilities Corporation, 96 P.2d 656, 
150 Kan 919 

Ky.—Kentucky Virginia SI ages v. 
Tackett's Adm’r, 171 S W 2d 4, 294 
Ky 189 

Mass—Bartley v Almeida, 76 NE 2d 
22—Fa 1 zone v. Burgoyne, 58 N E.2d 
751, 317 Mass 493—Holden v. 

Bloom, 50 N E 2d 193. 314 Mass 
309. 147 AL.H 722—Pond v Somes. 
20 N.E 2d 449, 302 Mass. 587. 

Mich.—Clemens v. City of Snult Ste. 

Marie, 2S6 N \V 232, 289 Mich 254 
Minn.—McCarthy v. City of St Paul, 
276 NW. 1, 201 Minn. 276. 

Mont.—Pierce v Safeway Stores, 20 
1* 2d 253. 93 Mont. 560. 

Neb—Kauffman v Fundaburg, 242 N. 

W. 658, 123 Neb 310. 

N.T.—Touris v. Fairmont Creamery 
Co, 240 N.Y.S. 225. 228 App.Piv. 
569. 

Win—Mueller v. O’Leary, 257 N.W. 

161, 21C Wis. 257. 

42 C J. p 11*66 note 16. 

3. Cal.—Taylor v. Oakland Scaven¬ 
ger Co., 110 P.2d 1044, 17 Cal.2d 
594 

Conn.—Sherman v. William M. Ryan 
& Sons, 21 A.2d 378, 128 Conn. 
182. 

Ill.—Schwanz v. Sangamo Electric 
Co.. 13 N.E 2d 1007, 294 lll.App. 

395. 

Ind.—Rentschler v. Hall, $9 N.E.2d 
619, 117 Ind.App. 255. 

Me.—Blanchette v. Miles, 27 A.2d 

396, 139 Me. 70. 

Mass.—Sadak v. Tucker, 37 N E.2d 
495, 310 Mass. 153—Schneider v. 
De -Christopher, 16 N.E.2d 857, 301 
Mass. 241. 

Mich.—Chadwick v. Kempf, 2 N.W.2d 
440, 300 Mich. 402. 

83 


Similar statement of rule 

It has been held that the care re¬ 
quired of a child to avoid injury by 
a motor vehicle is that care ordinari¬ 
ly expected of one of his age or 
yc*irs. 

Ark —Gates v. Plummer, 291 S.W. 
816. 173 Ark. 27. 

Kan—Walls v. Consolidated Gas 
Utilities Corporation, 96 P 2d 656. 
150 Kan 919. 

Ky—McCray v. Earls, 101 S.W.2d 
192. 267 Ky. 89 

Mass—Jean v Nestcr, 158 N E. 893„ 
261 Mass. 442 

N.J.—Barwiek v. Blauvelt, 146 A. 430„ 
2 NJMisc 270. 

Ohio —Fightmaster v. Mode, 167 N.E. 
407, 31 Ohio App 273. 

4. N.C.—Manheim v. Blue Bird Taxi 
Corporation, 200 S.E. 382, 214 N. 
C. 689. 

Tex—Yellow Cab & Baggage Co. v. 
Smith, Civ App , 30 S.W 2d -697, er¬ 
ror dismissed—Hilliard v. Murdock, 
Civ App, 20 S.W 2d 1070, error re¬ 
fused. 

5. Cal —Taylor v. Oakland Scaven¬ 
ger Co., 110 P.2d 1044, 17 Cal.2d 
594. 

6. N C —Manheim v. Blue Bird Taxi 
Corporation, 200 S.E. 382, 214 N.C. 
680 

Tex.—Yellow Cab & Baggage Co. v. 
Smith. Civ.App., 30 S.W.2d 697, er¬ 
ror dismissed—Hilliard v. Murdock, 
Civ.App., 20 S.W.2d 1070, error re¬ 
fused. 

7. Tex.—Hilliard v. Murdock, supra. 

8 . Mich.—Bird v. Meade, 274 N.W. 
730, 281 Mich. 114. 

9. Wash—Colwell v. Nygaard, 111 
P.2d 838, 8 Wash.2d 462. 
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ries, 10 notwithstanding the motorist may have been 
negligent, 11 except where the child is so young as 
to be conclusively presumed to be incapable of ex¬ 
ercising any care or discretion. 12 Also, no liability 
may be imposed on the motorist where the accident 
was due solely to the acts of the child, 12 and the 
negligence, if any, of the motorist was not a proxi¬ 


mate cause of the injury. 14 On the other hand, a 
child is not guilty of contributory negligence bar¬ 
ring recovery if his conduct does not amount to a 
failure to use due care, 15 or if his negligence did 
not contribute proximately to the cause of the in¬ 
jury. 16 


10l Ill.—Thomas v. Siegman, 22 N.E. 

2d 476. 301 Ill.App. 627. 

La.—Helo v. Lyons, App., 142 So. 
805—Powers v. Simmons, 7 La App. 
623—V&lcour v. Simon Hubig Co., 4 
La.App. 521. 

Mass.—Jackman v. O’Hara, 182 N.E. 
860, 280 Mass. 496. 

N.M.—Haire v. BTooks, 83 P.2d 980, 
42 NM. 634. 

Tenn.—Stafford v. Consolidated Bus 
Lines, 164 S.W.2d 15, 179 Tenn. 
185. 

Wash.—Colwell v. Nygaard, 112 P.2d 
838. 8 Wash.2d 462. 

42C.J. p 1167 note 18. 

CUldrea held guilty of contributory 
negligence 

(1) Eight-year-old. 

La.—Barrere v. Schuber, 5 La.App. 
67. 

Mich.—Ackerman .v. Advance Petrole¬ 
um Transport, 7 N.W.2d 235, 304 
Mich. 96. 

42 C.J. p ri'67 note 18 [a] (2), (3). 

(2) Nme-ye^r-old.—Akoboff v. Du- 
senbury, 106 T.2d 33. 41 Cal App.2d 
173—42 C.J. p 1167 note 18 Taj (4), 
(5). 

(3) Twelve-year-old.—Fontenot v. 
Freudenstein, La App., 199 So. 677. 

(4) Fifteen-year-old.—Mallek v. 
Stults, 6 N.E. 2d 312, 288 Ill.App 
619—42 C.J. P 1167 note 18 Ta] (9). 

(5 ) Sixteen-year-old.—McKlrry her 
▼. Yager, 24 A.2d 331, 112 Vt. 336 

11. Ky.—Dixon v. Stringer, 126 S. 

W.2d 448, 277 Ky. 347. 

13. Iowa.—Paschka v. Carsten, 3 N. 

W.2d 542. 231 Iowa 1185. 

Mont.—Johnson v. Herring, 300 P. 
'535, 89 Mont. 420. 

Ohio.—Penning v. Schlemmer, 14 N. 

E.2d 941, 57 Oh.o App. 457. 

42 C.J. p 1167 note 17. 

Age at which contributory negli¬ 
gence Is chargeable generally see 
the C.J S. title Negligence 8 145. 
also 45 C.J. p 1000 note 94-p 1003 
note 19. 

Children held incapable of eontrlbu- 
tory negligence 

<1) Under three years old.—Davies 
V. Consolidated Underwriters, La 
App., 14 So.2d 494—42 C.J. p 1167 
note 17 [a] (1). 

(2) Between three and four years 
old. 

Cal.—Scandnlis v. Jenny, 22 P.2d 545, 
132 Cal.App. 807. 

La.—Doyle v. Nelson, App., 11 So*2d 
645. 


Me.—Farrell v. Hidish, 165 A. 903, 
132 Me. 57. 

Mass.—Eaton v. S S. P.erce Co., 192 
N.E. 831, 288 Mass. 323— Ronde9U v 
Kay, 184 N.E. 926, 282 Mass. 452. 
N.Y.—Meyer v. Inguaggiato, 16 N.Y. 
S 2d 672, 258 App.Piv. 331. appeal 
denied 17 N.Y.S 2d '1021, 258 App. 
Div. 1055, appeal denied 2*5 N.E.2d 
881, 282 N.Y. 811—Colon v. Sa¬ 
lute. 12 N.Y.S.2d 444, 171 Misc. 
842. affirmed 39 N Y S 2d -610. 

Or.—Simpson v. Hillman, 97 P.2d 
527. 163 Or. 3-37. 

Wash.—Cleveland v. Grays Harbor 
Dairy Products, 74 V 2d 909, 193 
Wash. 122. 

42 C.J. p 1167 note 17 Ta] (2). 

(8) Between four and five years 
old. 

Ariz—Womack v. Freach, 165 P 2d 
657, 64 Ariz. 61. 

Mich—Morris v. Radley, 11 N.W.2d 
291, 306 Mich. 689. 

N.Y —Ramos v Dixie Cab Corpora¬ 
tion. 39 N.Y.S.2d 591, 179 Misc. 
287. 

N.C.—Reid v. City Coach Co., 2 -S.E. 
2d 578, 215 N.C. 469, 123 A.L R. 
140—Kelly v Hunsucker, 189 S.E 
664, 211 N.C. 153—Revan v. Carter, 
186 SE. 321, 210 N.C. 291 
Va.—Shnekler v. Anderson, 29 S E.2d 
8G7, 182 Vo 701 

42 C.J. p 1167 note 17 [a] ( 8 ). 

(4) Between five and six years old. 
Ga—Riggs v. Watson, App, 47 S E. 

2d 900 

Iowa.—Darr v. Porte, 2-63 N.W. 240, 
220 Iowa 751. 

Mich.—Guscinski v. Kenzlc, 275 N.W. 
820, 282 Mich. 204—Benedict v. 
Rinna, 241 N.W. 200, 257 Mich. 
349—Micks v. Norton, 239 N.W. 
612, 256 Mich. 308—Easton v. Me- 
dema, 224 N.W. 636, 246 Mich. 130. 
Mo.—Hults v. Miller, App., 299 S.W. 
85. 

Ohio —Rothe v. Dworkin, App., 70 
N.E.2d 146. 

Pa.—Goodstein v. King, 148 A. 300, 
298 Pa. 813—Johnson v. Abbott's 
Alderney Dailies, 145 A. 60)5, 295 
Pa. 548. 

Wis.—Ruka v. Zierer, 218 N.W. 358, 
195 Wis. 285. 

42 C.J. p 1167 note 17 [aj (4), (6). 
Contra Smith v. Harger, 191 P.2d 
25. 

(5) Between six and seven years | 
old. 

Ill.—Brown v. Murray, 89 N.E.2d 83, j 
8*13 Ill.App. 144—Lagerstrom v. { 
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Jago, 44 N.E 2d 830, 816 Ill.App. 
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Iowa.—Paschka v. Carsten, 3 N.W.2d 
542, 231 Iowa 1185. 

Ky.—Big Sandy Bus Line Co. v. 
Williams, 56 S.W.2d 346, 246 Ky. 
758. 

La.—Millannos v. Fatter, 138 So. 878, 
18 L&.App. 708. 

Mont.—Johnson v. Herring, 800 P. 
53*5, 89 Mont. 420. 

Neb—McKinney v. Wintersteen, 241 
N.W. 112, 122 Neb. 679. 

42 C.J. p 1167 note 17 [a] (»6), (7). 
Contra 

Mich.—Tyler v. Weed, 280 N.W. 827, 
2S5 Mich. 460. 

Wis—Van Lydegraf v. Schols, 4 N 
W.2d 121, 240 Wis. 599. 

(6) Seven years old.—Biddle v 
Ha Idas Bros., 190 A. 588, 8 W.W 
Harr.Del, 210. 

(7) Eight years old.—Br/.yskl v. 
Schrelber. 171 A. 614, 314 Po. 353. 

13. Cal.—Norland v. Gould, 264 P 
560, 200 Cal. 706. 

14. N.M.—Haire v. Brooks, 83 P.2d 
980, 42 N.M. 634. 

Tenn.—Stafford v. Consolidated Bum 
L ines, 164 S W 2d 15, 179 Tenn 185 

15. Ala—Watson v. Inga 1 Is. 319 So. 
667, 218 Ala 537. 

Mass.—Bartley v. Almeida, 76 N.E 2d 

22 . 

Mich.—Jenkins v. Bentley, 268 NW 
819, 277 Mich. 81. 

La—O’Pry v. Berdon, App., 149 So 
287. 

Tenn.—Walkup v. Covington, *73 S.W. 
2d 718, 18 Tenn.App. 117. 

Question of due oare not raised 

Wash.—Davis v. Pinkerton, 92 P.2d 
706, 199 Wash. 579. 

Mistaken belief 

If boy alighting from school bus 
looked and saw approach of over¬ 
taking automobile but formed belief 
that he had time to pass in front of 
bus and to cross road and if belief, 
although mistaken, was reasonable, 
boy was not imprudent in acting on 
it.—Pond v. 'Somes, 20 N.E.2d 449, 302 
Mass. 587. 

Bight of way statute held inapplica¬ 
ble 

Ind.—Rentschler v. Hall, App., 69 N. 
E.2d 619. 

16. Cal.—Waterbury v. Elysian 

Spring Water Co., 83 P.2d 1048. 
139 Cal.App. 856. 

Tenn.—Garis v. Eberllng, 71 S.W.2d 
215, 18 Tenn.App. 1. 
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Reliance on due care of motorist. In the absence 
of knowledge to the contrary, a child lawfully upon 
a street or highway need not anticipate negligence 
on the part of motorists, 17 and he may assume, and 
rely to some extent on the assumption, that a mo¬ 
torist will exercise ordinary care for his safety, 18 
and take proper precautions to save him from inju~ 
ry. 19 A child has a right to assume that the driver 
of a motor vehicle will comply with the require¬ 
ments of law as to the operation of his vehicle, 20 
and give him some warning before running him 
down. 21 

(2) Walking, Playing, or Coasting upon 
Highway 

At a general rule, children have the tame right as 
-adult pedestrians to ute and traverae the public streets 
and highways, with respect to whether they are pre¬ 
cluded by contributory negligence from recovering for an 
Injury Inflicted by a motor vehicle, and it Is only re- 
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qulred that they conform to the standard of care exacted 
of Infants. 

As a general rule, children have the same right 
as adult pedestrians to use and traverse the public 
streets and highways, with respect to whether they 
are contributorily negligent in so doing so as to 
bar recovery against the operator of a motor vehi¬ 
cle inflicting injury. 22 So, a child has the right to 
walk along the highway on the side proper for pe¬ 
destrians, 23 provided he exercises ordinary care to 
avpid injury by a motor vehicle, 24 but, if he vio¬ 
lates regulations as to the side on which to walk, 
he may be guilty of contributory negligence as a 
matter of law. 25 It is not of itself negligence for 
a child to enter upon a street or highway for the 
purpose of crossing it, 26 but, if he is old enough 
to be charged with contributory negligence, he is 
obliged to use due care in crossing, and may be 
guilty of negligence in failing to use such care, 27 
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Violation of ordinance 

Kan.—McCausland v. Pile, 40 P.2d 
323, 141 Kan. 120. 

17. Pa.—Neidlinger v. Haines, 200 
A. 581, 331 Pa 529. 

18. Ind.—Pflsterer v Key, 33 N.E.2d 
330, 218 Ind. 621—Rentschler v. 
Hall, App., 69 N.E 2d 619. 

Mass —Mazzaferro v. Dupuis, 75 N E. 
2d 603, 321 Mass. 718—Mroczek v. 
Craig. 44 NE.2d 644. 312 Mass 
236—De Francisco v. Heath, 28 N. 
K 2d 995, 306 Mass. 527—Birch v 
Strout, 20 N E 2d 429, 303 Mass. 
28—Schneider v. De Christopher, 16 
NE 2d 857, 301 Mass. 241. 

19. Mass.—Falzone v. Burgoyne, 58 
N E 2d 7*51, 317 Mass. 493—Holden 
v. Bloom, 50 N.E.2d 193, 314 Mass. 
309, 147 A.L.R. 722. 

'20. Mass—Caulln v. Yagoobian, 168 
NE. 352, 261 Mass. 145—Smith v. 
Whittall, 153 N.E. 636, 257 Mass. 
306. 

Mich.—Zylstra v. Graham, 221 N.W. 
318, 244 Mich. 319, affirmed 224 N. 
W. 343, 246 Mich. 91. 

N.J.—Eastmond v. Wachstein, 135 A. 

67, 4 N.J.Mlsc. 966. 

42 C.J. p 1168 note 20. 

VI. Mass.—Fal zone v. Burgoyne, 58 
N.E.2d 751, 317 Mass. 493—Sadak 
v. Tucker, 37 N.E 2d 495, 310 Mass. 
153—Hirrell v. Lacey, 174 N.E. 679, 
274 Mass. 431—Calrney v. Cook, 165 
N.E. 406, 266 Mass. 270—Smith v. 
Whittall, 153 N.E. *536, 257 Mass. 
306. 

42 C.J. p 1168 note 21. 

:*8. Cal.—Hunt v. Los Angeles Ky. 
Corporation, 294 P. 745, 110 Cal. 
App. 456. 

.Mass.—Holden v. Bloom, *50 N.E.2d 
193, 314 Mass. 309, 147 A.L.R. 722— 
Schneider v. De Christopher, 16 N. 
MM 857, SOI Mass. 241. 


Care required of operator see supra 
§ 396. 

23. Ind—Pflsterer v. Key, 3*1 N E 2d 
330, 218 Ind 521—Rentsehler v 
Hall, App, 69 N.E 2d 619. 

24. Ind —Pflsterer v Key, 33 N E.2d 
330, 218 Ind. 521—Rentsehler v. 
Hall, App, 69 N.E.2d 619. 

Iowa.—Reynolds v. Aller, 284 N.W. 
825, 226 Iowa 642. 

25. Iowa— Reynolds v. Aller, supra 
Va.—Hutcheson v. Misenhehner, 194 

S E. 665, 169 Va 531. 

Regulations to he reasonably con¬ 
strued 

Cal.—Sealf v. Richer, 53 P.2d 368, 11 
Cal App.2d 44. 

Walking on dirt shoulder 

As respects contributory negligence 
of boy who was struck from rear by 
automobile on highway which had no 
sidewalk, boy in walking on dirt 
shoulder was using highway within 
statute prohibiting pedestrian from 
walking along highway outside of 
business or residence district other¬ 
wise than close to his left-hand edge 
of highway.—Scalf v. Eicher, supra. 

26. Neb.—Kauffman v. Fundaburg, 
242 N.W. 658, 123 Neb. 340. 

Roller skates 

Fact that child was on roller 
skates when injured crossing an in¬ 
tersection may be considered with 
other facts on the question of due 
care under statute not classifying 
roller skates as vehicles.—Eiehinger 
v. Krouse, 144 A. 638, 105 N.J.Law 
402. 

27. Mich.—Moore v. Cook, 267 N.W. 
•567, 275 Mich. 578. 

N.J.—Rizlo v. Public Service Elec¬ 
tric & Gas Co., 23 A.2d *585, 128 
N.J.Law 60. 

I Vt.—McKirryher v. Yager, 24 A.2d 
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331, 112 Vt. 336—Farrell v. Greene, 
2 A.2d 194, 110 Vt. 87. 

Manner of crossing 

(1) Proceeding diagonally. 

Cal.—Richardson v. Rihosso, 8 P.2d 
226, 120 Cal App. 641 
La.—Fontenot v. Freudensteln, App.. 
199 So. 677. 

(2) Running. 

Mass —Zarrillo v. Murphy, 42 N.E.2d 
1, 311 Mass. 493. 

Mich.—Ackerman v. Advance Pet*ole¬ 
um Transport, 7 N.W.2d 235, 304 
Mich. 9'6. 

(3) Crossing on scooter—Peluso v. 
De Pasquale, 182 A. 405, 120 Conn. 
701. 

Place of crossing 

(1) Bridge roadway.—Eagan v. 
Douglas, 175 A. 222, 107 Vt. 10, fol¬ 
lowed in 175 A. 225, 107 Vt. 18. 

(2) Between intersections. 

Ill.—Thomas v. Siegrnan, 22 N.E.2d 
476, 301 Ill.App. 627. 

N.Y.—Sosniak v. Lazar, 35 N.Y.S.2d 
511. 

Vt.—Duval v. Palmer, 84 A.2d 317, 
113 Vt. 389. 

Va—Hutcheson v. Misenheimer, 194 
S.E. 665, 169 Va. 511. 

Wis.—Volkmann v. Fidelity & Css 
•Co of New York, 32 N.W.2d 348, 
252 Wis. 464. 

(3) At intersections. 

Ky.—Dixon v. Stringer, 126 S.W.2d 
448, 277 Ky. 347. 

La.—O'Pry v. Berdon, App., 149 So 
287—Helo v. Lyons, App., 142 So. 
805. 

Pallure to aooelerate pace or to re¬ 
treat 

Vt.—Farrell v. Greeno, 2 A.2d 194, 
110 Vt. 87. 

Precise timing 

In action for injuries received by 
fourteen-year-old pedestrian when 



MOTOR VEHICLES 


61 C.J.S. 


S 485 

as with respect to keeping a proper lookout, 28 or 
yielding the right of way when necessary. 28 How¬ 
ever, the mere fact that a child could have seen 
the approaching automobile had he looked while 
crossing has been held not to be conclusive on the 
question of contributory negligence, 30 although it is 
a fact to be considered with the other circumstanc¬ 
es of the case. 31 The rule that a pedestrian who, 
without looking, steps suddenly into a street or 
highway from behind an obstruction is guilty of 
contributory negligence, as considered supra § 468, 
does not apply with the same strictness to a child. 32 
However, if a child suddenly darts in front of a 
motor vehicle, without such regard for the danger 
of his actions as may be reasonably expected of 
one of his age, he may be guilty of contributory 
negligence. 83 

Playing in highway. It is not of itself improper 
for a child to play in the highway, so as to render 
him contributorily negligent with respect to an in¬ 
jury inflicted by a motor vehicle, 34 unless such use 


of the highway is prohibited by governmental reg¬ 
ulation, 35 and it is only required that he conform 
to the standard of care generally imposed on in¬ 
fants to avoid injury by motor vehicles. 38 The fail¬ 
ure of a child playing in the street to exercise due 
care to avoid injury by a motor vehicle may con¬ 
stitute contributory negligence, 37 but his failure to 
escape injury is not always conclusive evidence of 
negligence. 38 

Coasting. Coasting by a child on a sled or wagon 
upon a public street or highway which is not put to 
an extended public use, where not expressly pro¬ 
hibited by governmental regulation, is not necessa¬ 
rily an unlawful act or a nuisance, 30 or negligence 
per se ; 40 and a child who is free from contributory 
negligence while coasting is not precluded from re¬ 
covery for injuries sustained through the negligent 
operation of a motor vehicle. 41 However, where a 
child coasts upon a street or highway in violation of 
a regulation expressly prohibiting such conduct and 
is injured by a motor vehicle while so doing, he is 


Struck by truck while crossing 1 inter¬ 
section on pedestrian crosswalk, 
court could not measure responsibili¬ 
ty of pedestrian by precise timing 
of relative movements of truck and 
streetcars which were moving on 
street or by close calculation of time 
and space where the underlying: facts 
were based on estimate and not 
measurements.—Flowers v.. Plstella, 
200 A. 904, 132 Pa Super. 338. 

88 . Mich.—Moore v. Cook, 267 N.W. 
567. 27*5 Mich *578. 

Wash.—Davis v. Pinkerton, 92 P.2d 
706, 199 Wash 579. 

Wls.—Volkmann v. Fidelity & Cas. 
Co. of N. Y., 32 NW.2d 348, 252 
Wis. 464. 

Negligence held Immaterial 

Infant's contributory negligence in 
failing: to look was irrelevant where 
jury found Injury by automobile oc¬ 
curred at point of safety in cross¬ 
ing.—Parillo v. Friss, 221 N.Y S. 418, 
129 Misc. 340. 

Vehicle approaching: from rear 

Iowa.—Kiddle v. Frankl, 247 N.W. 
493, 215 Iowa 1083. 

89. Cal.—Satariano v. Sleight, 129 
P.2d 35, 54 Cal.App.2d 278—Akobott 
v. Dusenbury, 106 F.2d 38, 41 Cal. 
App.2d 173. 

N.J.—Rizio v. Public Service Electr.c 
Sc Gas Co., 23 A.2d 585, 128 N.J. 
Law *60. 

Wl*.—Volkmann v. Fidelity & Cas. 
Co. Of N. Y., 32 N.W.2d 348, 252 
Wis. 464—Volkmann v. Fidelity & 
Cas. Co. of N. Y., 22 N.W 2d *660, 
248 Wis. 615. 

80. Mass.—Jean v. Nester, 158 N.E. 

893, 261 Mass. 442. 

31. Mass.—Jean v. Nester, supra. 


N.J.—Eastmond v. Wachsteln. 135 A. 
67, 4 N J.Misc. 966. 

38. Mass—Jean v. Nester, 158 N E. 
893, 261 Mass 442. 

Proximate cause 

Fact that boy ran in front of au¬ 
tomobile did not eliminate lark of 
headlights, nr failure to give wunlnp 
or keep lookout, as pn ximate cau es 
of boy's death—Wilcox v. Wunder¬ 
lich, 272 T 207, 73 Utah 1. 

33. Ill —Thomas v. Siegman, 22 N.E. 
2d 476, 301 111 App. 627. 

La.—Gauthier v Foote, App., 12 So. 
2d 9—Rodriguez v. Abadie, App., 
168 So. 515—Powers v Simmons, 7 
La App. 523—Pnirere v. Sehubcr. 5 
La.App 67—-Valcour v. Simon IIu- 
big Co , 4 La App 521 
Mich—Zehel] v. Ruck, 218 N.W. 659, 
263 Mich 93 

N.Y.—Surace v. Ide, 225 N.Y.S. 744, 
131 Misc. 69. 

Pa—Kittle v. Zeller, 100 Pa Super. 
516 

Vt.—Duval v. Palmer, 34 A.2d 317, 
113 Vt. 389. 

34. Mass —Falzone v. Burgoyne, 58 
N.E.2d 751, 317 Mass. 493—Holden 
v. Bloom, 50 N.E.2d 193, 314 Mass. 
309, 147 A.L.R. 722—Schneider v. 
De Christopher, 16 NE.2d 857, 301 
Mass. 241. 

N.C.—Hollingsworth v. Burns, 186 S. 
E. 476, 210 N.C. 40. 

35. Utah.—Graham v. Johnson, 166 
l\2d 230, 109 Utah 346, rehearing 
denied and modified on other 
grounds 172 p 2d 665, 109 Utah 365. 

38. Mass.—Holden v. Bloom, 50 N.E. 
2d 193, 314 Mass. 309, 147 A.L.R. 
309. 

N.Y.—Tamburrino v. Sterrick Deliv- 
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ery Corporation, 271 N.Y.S. 766. 241 
AppDlv. 221. 

Or—Forrest v. Turlay, 266 P. 229, 
125 Or. 251. 

Biding soooter on designated play 
street 

Where six-year-old infant plaintiff, 
riding on “scooter’* or “pushmobile** 
pushed by another, was struck by de¬ 
fendants’ truck while on street des¬ 
ignated as school and plav street, 
plaintiff was held not contributorily 
negligent—Tamburrino v. Sterrick 
Delivery Corporation, 271 N.Y.S. 765, 
241 AppDiv. 221. 

37. Md—Slaysman v. Gerst, 150 A. 
728, 159 Md. 292. 

N.J.—Clencl v. Gennari, 132 A. 667, 
102 N.J.Law 377, 44 A L.R. 1302. 

38. Or.—Forrest v. Turlay, 266 P. 
229, 125 Or. 251. 

39. Pa.—Morris v. Kauffman, 182 A. 
758, 120 Pa.Super. 515. 

40. Pa.—Kovacs v. Ajhar, 196 A. 876, 
130 l*a Super. 149—Morris v. Kauff¬ 
man, 182 A. 758, 120 Fa.Super. 515. 

41. Pa.—Fisher v. Duquesne Brew¬ 
ing Co. of Pittsburgh, 187 A. 90, 
123 Pa.Super. 208. 

Wash.—Falibio v. Diesel Oil Sales 
Co., 95 P.2d 788, 1 Wash.2d 234— 
Pritchard v. Hoekett, 249 P. 989, 
140 Wash. 499. 

Bestrlcted use of street 

The adoption and publication of 
village ordinance restricting use of 
streets to coasting constituted an 
invitation to the public to coast upon 
such streets with the result that 
child coasting thereon was justified 
In believing that he had the right to 
coast there.—Lockwood v. Hugo, 01 
N.Y.S.2d 793, 187 Misc. 169. 
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generally precluded from a recovery because of his 
contributory negligence. 41 

b. Recovery by Parent 

The parents of a child Injured by a motor vehicle may 
be precluded from recovery for their own benefit by rea¬ 
son of their contributory negligence In permitting the 
•child to be upon the highway unattended; but this rule 
'has no application where the child used due care for his 
•own safety. 

The parents of a child injured by a motor vehi¬ 
cle cannot recover in an action for their own ben¬ 
efit where they are guilty of contributory negligence 
in permitting the child to be upon the highway un¬ 
attended. 43 It has been held, however, that a par¬ 
ent is not negligent as a matter of law in permit¬ 
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ting his child to cross a street unattended, 44 and 
that ordinary care to protect the child from ex¬ 
posure to danger from motor vehicles is all that is 
required. 46 The rule that the parents may be 
barred from recovery because of their negligence 
in permitting the child to be upon the highway has 
no application where the child has not failed to use 
ordinary care to avoid injury, 46 or where the driver 
of the motor vehicle failed to exercise ordinary care 
to avoid injury to the child after becoming aware 
of his peril. 47 Ordinarily a parent may not claim 
that, because the child was obedient and knew what 
due care required, the child used due care for his 
safety. 48 


2. Contributory Negligence of Occupant; Assumption of Risk 


§ 486. In General 

a. General rules 

b. Care of occupant and of driver com¬ 

pared 

C. What constitutes contributory negli¬ 
gence in general 

d. Knowledge of danger and opportuni¬ 

ty to act 

e. Control of vehicle; interfering with 


willful or wanton 


a. General Rules 

A person riding as an occupant or guest In or on a 
motor vehicle driven by another must exercise reasonable 
or ordinary care for his own safety, and generally is 
chargeable with contributory negligence, barring a re¬ 
covery, if his failure to exercise such care contributes 
proximately to his injuries, 

A person riding as an occupant or nonpaying 
guest in or on a motor vehicle driven by another 
is not absolved from all personal care to avoid in¬ 
jury to himself, 49 but must exercise ordinary or 
reasonable care for his own safety, that is, such 


driver 

f. Gross negligence; 

conduct 

g. Assumption of risk 

43. Mass—Reynolds v. Jacobucoi, S8 
N.E 2d 838, 317 Mass 500—Botclho 
v. Margarida, 45 N.E.2d 266, 312 
Mass. 429—Towle v. Morin, 4 N.E. 
2d 348, 295 Mass. 683—Richards v. 
Pass, 178 NE. 643, 277 Mass. 372 
—Brown v. Daley, 173 N.E. 545, 
273 Mass. 432—Query v. Howe, 172 
N.E. 887, 273 Mass. 92. 

N.Y.—Pardy v. Kendall, 28 N.Y.S.2d 
186, 262 App.Div. 858—Frazier v. 
Relnman, *245 N.Y.iS. 32, 230 App. 
Div. 394, affirmed 177 N.E. 168, 256 
N.Y. 626. 

Coaster unable to stop 

Fact that coaster was unable to 
halt descent after beginning slide on 
city street where coasting was pro¬ 
hibited did not alter effect of coast¬ 
er's negligence in coasting on such 
street as bar to recovery for injuries 
sustained In collision with automo¬ 
bile which was parked at time coast¬ 
er started slide.—Shea v. Pilette, 189 
A. 164, 108 Vt. 446, 109 A.L.R. 933 
followed in 189 A. 169, 108 Vt 467. 

Proximate o&nst 

Where boy who was skiing on 
street in violation of city ordinance 
when walking back across the street 
with his skis on was struck by au¬ 
tomobile, his illegal act in skiing 


was so intimately connected with his 
injury as a proximate cause that as 
a matter of law he was barred from 
recovering for injuries based on mo¬ 
torist’s negligence.-—Reynolds v. Ja- 
cobucci, 58 N.E.2d 838, 317 Mass. 500. 
Violation of coasting ordinance not 
shown 

Iowa.—Samuelson v. Sherrill, 280 N. 
W. 596, 225 Iowa 421. 

43. Pa.—Nelson v. Johnstown Tract. 
Co., 119 A. 918, 276 Pa. 178. 

Wash.—Bruner v. Little, 166 P. 1166, 
97 Wash. 319. 

44. Cal.—Wong Kit v. Crescent 
Creamery Co., 262 P. 481, 87 Cal. 
App. 563. 

Mass.—Ferns v. Turner, 70 N.E.2d 
715, 320 Mass. 555. 

45. Wash.—Bruner v. Little, 166 P. 
1166, 97 Wash 319. 

42 C.J. p 1169 note 31. 

46. Wash—Bruner v. Little, supra. 
42 C.J. p 1169 note 32. 

47. Mo.—Reynolds v. Kinyon, 222 S. 
W. 476. 

Injury avoidable notwithstanding 
contributory negligence generally 
see infra 8 493. 

48. Mass.—Ferris v. Turner, 70 N.E. 
2d 716, 320 Mass. 665. 
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49. Ala.—Utility Trailer Works v 
Phillips, 29 So.2d 289, 249 Ala. 61. 
Anz.—Noel v. Ostlie, 22 P.2d 831, 42 
Ariz. 113. 

Ark—Arkansas Valley Co-op Rural 
Electric Co. v. Elkins, 141 S.W.2d 
538, 200 Ark. 883. 

Colo —United Brotherhood of Carpen¬ 
ters & Joiners of America, Local 
Union No. 55 v. Salter, 167 P.3d 
954, 114 Colo. 513. 

Fla.——Crenshaw Bros. Produce Co. v. 

Harper, 194 So. 353, 142 Fla. 27. 

III.—Lasko v. Meier, 67 N.E.2d 162, 
394 Ill. 71. 

Ohio.—Langdon v. Cincinnati St. Tty. 
Co., 62 N.E.2d 380, 76 Ohio App. 
380. 

Pa.—Alperdt v. Paige, 140 A, 555, 292 
Pa. 1. 

S.D.—Russell v. Crow, 245 N.W. 249, 
60 8.D 230. 

Va—Yellow Cab Co. of Virginia v. 
Gulley, 194 S.E. 683, 169 Va. 611. 

A guest cannot treat himself as 
"dead freight,” but when danger or 
negligence on the part of the driver 
arises guest must act as an ordinari¬ 
ly prudent person would act under 
the same or similar circumstances to 
discover it and avoid its consequent}- 
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ca're as art ordinarily prudent person would exercise similar circumstances ; 60 and, if his failure to ex- 
for his own safety and security under the same or ercise such care contributes proximately with the 


G&.—Crandall v. Sammons, 7 S.E.2d 
575, 62 Ga.App. 1. 

Ill.—Ames v. Terminal R Ass’n of 
St. Louis, 75 N.E. 2d 42, 332 Ill.App. 
187. 

A guest is not excused from exer¬ 
cising due care by reason of the non- 
existence of Automobile driver’s agen¬ 
cy for guest or negligence attributa¬ 
ble to latter—-lloldhusen v. Schaible, 
244 N.W. 392, 60 S.D. 275. 

50. U S.—Thompson v. Bell, CCA. 
Mich, 129 F.2d 211—Pagenkamp v. 
Dcvillez, CCA Ill, 80 F.2d 485— 
Higgins v Ledo. C.C.A.N.TI, 66 F. 
2d 265- -Daugherty V. I’onipeo 
Transporting Corporation, C.C.A. 
Mass, 62 F 2d 319—Wicker V. 
Scott. CCA Ohio. 29 F 2d 807. 

Ala.—Utility Trailer Woiks v Phil¬ 
lips, 29 So 2d 2X9, 249 Ala 61 -Mc¬ 
Dermott v. Sibert, 119 So 681, 218 
Ala. 670. 

AriZ—Noel v. Ostlie, 22 P 2d 831. 42 
Ariz. 113. 

Ark—Arkansas Valley Co-op Rural 
Electric Co v Elkins, 141 S \V 2d 
538, 20ft Ark XX3—Sparks v Chit¬ 
wood Motor Co . 94 S W 2d .359, 192 
Ark. 713 Ragland v. Snotzmeier, 
55 S W 2d 923, 186 Ark 778—Craves 
v. Jewel Tea Co, 23 S.W.2d 972, 
ISO Ark 980 

Cal—Stewart v Wagenbach, 47 P 2d 
267, 3 Cal 2d 755—Shields v King, 
277 P 1013, 207 Cal 275--Beniamin 
v. Noonan, 277 P. 1045, 207 Cal 
279—King v. City of Long Beach, 
153 P.2d 445, 67 Cal App 2<1 1—Silva 
V. Market St. Ry. Co, 123 l\2d 904, 

50 Cal App 2d 796—McKinley v. 
Dalton, 17 P 2d 160, 128 Cal App. 
298 — Queirolo v. Paciiic Gas & 
Electric Co., 300 I*. 487, 114 Cal. 
App. 610. 

Colo—United Brotherhood of Car¬ 
penters and Joiners of America. 
Local Union No 55. v. Salter, 167 
P.2d 951, 114 Colo. 513. 

Conn.—Speerle v. Dabney, 155 A 56, 
113 Conn 302—Tra< y v. Welch. 1 15 
A. 662, 109 Conn. Ill—Fitzpatrick 
V. Cinitis, 139 A 639, 107 Conn 91. 
DC—Weber v. Eutt'n. 160 F 2d 577, 
82 IJ.S App 1) C. 66 

Fla.—Crenshaw Bros. Produce Co v. 
Harper, 3 94 So. 353, 142 Fla 27— 
Florida Motor Lines v Hill, 137 
So. 169, 106 Flu. 33, reheard 113 So. 
261, 106 Fla 33. 

Ga.—Lazar v. Black & White Cab 
Co. 179 S.E 250, 50 Ga App 567. 
Idaho -Dillon v. Brooks, 6 P 2d 851, 

51 Idaho 510. 

111.—Lasko v. Meier, 67 N.E 2d 162, 
394 Ill. 71—Thomas v. Bucb.man, 
192 N.E 215, 357 Ill. 270—ILolmmr 
V. Fricke, 46 N.E 2d 169, 317 Ill. 
App. 372—Walker v. Illinois Com¬ 
mercial Tel. Co. 43 N.E.2d 412, 315 
Ill.App. 653—Thompson v Riemer, 


283 Ill.App. 371—Smith v. Court¬ 
ney, 281 Ill.App 530—McDermott v. 
McKeown Transp. Co , 263 Ill.App. 
325—St Clair Nat. Bank v. Monag¬ 
han, 256 Ill.App. 471—Waitrovich 
v. Black. 254 111 App. 49. 

Ind —Keeshin Motor Express Co v 
Classman, 38 N E 2d 847, 219 Ind 
538—Lindlcy v. Sink, 3ft N E 2d 
456. 218 Tnd 1—Davis v. Dondan- 
ville, 26 N E 2d 568, 107 Ind App 
665. 

Iowa —Teufel v. Kaufmann, 6 N W 2d 
850, 233 Iowa 443— Williams v 

Kearney, 278 N W. 18ft, 221 Iowa 
Iftft6”-Carpenter v Wolfe, 273 N. 
W 169, 223 Tow a 417—In re Hill’s 
Estate. 208 N W 331, 202 Iowa 1038. 
modified on otlii r grounds 210 N W. 
241, 202 Tow'u 1038. 

Kan -Henderson v National Mut. 
Casualty Co, 187 P 2d 508, 161 Kan 
109—Lea ho v Willett, 175 I’2d 109. 
169 Kan 236—Ferguson v. Lang. 
268 1*. 117, 126 Kan 273, G3 A L R 
112.3 

Ky — Mattingly v. Meuter, 121 S W 2d 
676, 275 Ky. 291—liinternisch v 
Brewsaugh, 87 S W 2d 931, 261 Ky 
432—Haller’s Pet Shop v. Pearl- 
man, 69 S W 2d 9, 253 Ky. 130— 
Stephenson’s Adrn’x v. Sharp’s 
Ex’rs, 1 S.W 2d 957, 222 Ky. 496. 
La.- Dcluune v. Breaux, 139 So 753, 
171 La 43—Lora nee v. Smith, 138 
So 871, 173 La 883—Barr v. Fidel¬ 
ity & Casualty Co of New York, 
App, 188 So 521—l’rudhommc v 
Continental Casuulty Co, App., 169 

50 147—Lockhart v Missouri Poe. 
R Co. App, 153 So 577—Chanson 
v. Morgan’s Louisiana & T. R & S. 
S. Co, 136 So 647, 18 La App. 602. 

Me—Trumpfeller v Crandall, 155 A. 
616, 130 Me. 279 — Humphrey v. 

Hoppe. 115 A. 748, 128 Me 
Mft?s - Muiphy v Smith, 29 NE.2d 
726, 307 Mass 64. 

Mu h —Bi leker v Green, 21 N.W 2d 
305. 313 Mich 218, 163 A L R. 697 
--Faluano v. Carey, 271 N W. 754, 
279 Mi eh 26‘»—Laughlin v Michi¬ 
gan Motor Freight Lines, 268 N.W. 
887. 276 Mi eh 545. 

Minn —1 lulu net te v. Ostby, 6 N.W. 

2d 63?. 213 Minn. 349 
Mo—Davis v. F. M. Stamper Co., 148 
S W 2d 765, 317 Mo. 761-State ex 
rel Allon R. Co. v. Sliain, 143 S.W. 
2d 233. 346 Mo 681 — Halsey V. 

Metz, App., 93 S W 2d 41—Seism v. 
Alexander, 93 S W.2d 36, 230 Mo. 
App 1175—Rosenstem v. Lewis 
Automobile Co., App, 34 S.W.2d 
102.’,—Lewis v. Kansas City public 

51 rvice Co, App., 17 S W 2d 350. 
Mont—Manukovich v Tierney, 17 P. 

2d 93, 93 Mont 72--Black v Mar¬ 
tin, 292 P. 577, 88 Mont 256 
Neb —Whitney v Penrod, 32 NW.2d 
131, 149 Neb 636. 
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Nev.—Nioora v. Cerveri, 244 P. 897, 
49 Nev. 261. 

N..T —'Tobish v Cohen, 164 A. 415, 110 1 
NJLaw 296—Audmo v. Hantman, 
166 A 698, 31 N.J.Misc. 478. 

NY.—Nelson v Nygren, 181 N E. 52, 
259 NY 73—Wormuth v Wormuth, 
299 N Y S 380, 252 App Div 828, ap¬ 
peal denied 13 NE 2d 481, 276 N.Y. 
691 

N.D—Eddy v. Wells, 231 N.W. 785, 
59 Nl) 663. 

Ohio.—Bush v Harvey Transfer Co., 
67 N.E 2d 851, 146 Ohio St. 657— 
Hocking Valley Ry Co v Wvkle, 
171 NE 860, 122 Ohio St. 391 — 
Lang don v Cincinnati St Ry. Co., 
62 N.E 2d 380, 75 Ohio App. 482— 
Johnson v. Eastern Ohio Transport 
Corporation, 50 NK2d 1003, 72 Ohio 
App. 172—Hughes v. Hansel man, 
185 NE. 852, 44 Ohio App. 616. 

Or—Waller v. Hill, 190 P 2d 147— 
Hamilton v Haworth, 177 P 2d 409, 

180 Or. 477— llol/Jiauser \ Port¬ 
land Traction Co, 169 P 2d 127. 178 
Or 607—Willoughby v. Di iscoll, 
121 P 2d 917, 168 Or. 187—Koski v 
Anderson, 71 1’2d 1009, 157 Or 3*19 
—Lav man v. Heard, 66 P.2d 492, 
156 Or 94 

Pa—Ashworth v. Hannum, 32 A 2d 
407, 317 1’a. 393 —Gabor v. Wein¬ 
berg. 188 A 187, 324 Pa. 385 — 
Frank v Markley, 173 A 186. 315 
Pa. 257—Simrell v. Eschenbaeh, 154 
A 369, 303 Pa. 156—Lloyd v. 

Noakes, 96 Pa Super 164. 

SC—Ilunsuckcr v. State Highway 
Department, 189 SE 652, 182 SC. 
441 —Corpus Juris quoted in Fund¬ 
erburk v. Powell, 187 S.E. 742, 748, 

181 SC 412. 

S.D —Schumacher v. Storberg, 7 N 
W 2d 141. 69 SD. 103—Seheuring 
v. Northern States Power Co, 294 
NW 175, 67 SD. 484—Lapp v .1 
Lauesen & Co., 293 N.W. 536, 67 S 
D. 431—Russell v. Crow, 245 N.W. 
219, 60 S.D. 230. 

Tenn —Chickasaw Wood Products Co. 
v. Lane, 125 S W.2d 164, 22 Tenn 
App 596 -Claxton v. Claxton, 64 
S W 2d 854, 16 Tenn.App. 399 - Cop- 
podge v. Blackburn, 15 Tenn App. 
587—Williamson v. Howell, 13 
Tenn App 506—Woodfin v. Insel, 15 
Tenn App 493—Talley v. Dalton, 
10 Tenn App. 597—Tennessee Cent. 
Ry. Co. v. Melvin, 5 Tenn.App. 85. 

Tex.—Garcia v. Moncada, 94 S.W.2d 
123, 124 Tex 453 -Corpus Juris cit¬ 
ed In Ford Motor Co. v. Maddin. 76 
S.W 2d 474, 478, 124 Tex. 131— Cor¬ 
pus Juris cited in Langham v. Tal¬ 
bott, Civ App, 211 S W.2d 987, 990, 
error refused, no reversible error— 
Harper v. Texas & P. Ry. Co., Civ. 
App., 146 S.W.2d 426, error refused 
—Magnolia Petroleum Co. v. Owen, 
Civ'. App., 101 S.W.2d 354, error dis- 
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negligence of others to cause his injury or death, he 
is guilty of contributory negligence which will de¬ 
feat a recovery, 51 even though, in case of injury 
by another vehicle, the latter vehicle was violating 
a statutory regulation. 52 In such cases recovery is 
denied to the occupant or guest because of his own 
negligence and not on the ground of the negligence 
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of the driver being imputed to him. 52 The failure 
of the occupant to use ordinary care must contrib¬ 
ute proximately to cause his injuries, otherwise he 
will not be barred from recovery therefor. 54 In 
any event, the occupant may recover from one 
whose negligence proximately caused the injury, if 
he himself was free from contributory negligence 55 


missed—Toney v. Herman Hale 
Lumber Co., Civ.App., 36 S.W.2d 
234, error dismissed. 

Utah.—Earle v. Salt Lake & Utah R. 
Corp., 166 P.2d 877. 109 Utah 111— 
Balle v. Smith, 17 P.2d 224. 81 Utah 
179. 

Vt.—Huestis v. Lapham’s Estate, 32 
A. 2d 116, 113 Vt. 191—Sen oca 1 v. 
Bleau, 189 A. 139, 108 Vt 486- 
Hound v. Pike, 148 A. 283, 102 Vt. 
324—Leclair v. Boudreau, 143 A. 
401, 101 Vt. 270, 63 A L.R. 1427. 
Va.—Yellow Cah Co. of Virginia v. 

Gulley, 194 S.E. 683. 169 Va. 611. 
Wash—Meath v. Northern Pac Ry. 
Co., 36 P.2d 533, 179 Wash. 177- 
Graves v. Miekel. 29 P.2d 405. 176 
Wash. 329—Quayle v Knox. 27 P. 
2d 115, 175 Wash. 182—White v. 
Stanley, 13 P.2d 457, 169 Wash. 342. 
W.Va—Dangerfield v. Akers, 33 SE 
2d 140, 127 W Va 409—Broyles v. 
Hagerman, 180 SE. 99. 116 W.Va. 
267—Oney v Binford, 180 SE 11, 
116 W.Va. 242—Hcrold v. Clenden- 
nen, 161 S.E. 21, 111 W V a . 121— 
Lewell>n v. Shott, 155 S.E. 115, 109 
W.Va 379—Clise v Prunty, 152 S. 
E. 201. 108 W.Va. 635. 

Wis—Brothers v Berg, 254 NW 384, 
214 Wis. 661—Goehmann v. Nation¬ 
al Biscuit Co., 235 N.W. 792, 204 
Wis 427. 

42 C J. p 1169 note 35. 

Passenger in taxicab was bound to 
exercise reasonable care for own safe¬ 
ty, as affecting right to recover from 
driver of truck with which cab col¬ 
lided.—Brightman v. Blanchette, 30 
N.E.2d 864, 307 Mass. 584. 

51. U.S.—Marcus v. Forcier, C.C.A. 
Miss., 38 F.2d 8—Roberts v. White 
Star Bus Line, C.C.A.Puerto Rico, 
38 F 2d 1, certiorari denied White 
Star Bus Line v. Roberts. 50 S.Ct. 
463, 281 U.S. 764. 74 L.Ed. 1172- 
Price v. U. S., D.C.Ky., 50 F.Supp. 
676. 

Ark.—Dermott Grocery & Commis¬ 
sion Co. v. Kennedy, 85 S.W.2d 705, 
191 Ark. 211. 

Ga,—Mann v. Harmon, 8 SE.2d 549, 
62 Ga.App. 231. 

Ind.—Bain v. Matt miller, 13 N.E.2d 
712, 213 Ind. 549—Munson v. Rup- 
ker, 151 N.E. 101, 96 Ind.App. 15. 
Kan.—Darrington v. Campbell, 94 P. 
2d 805, 150 Kan. 407—Shrewsbury 
v. Good&cre, 10 P.2d 1, 135 Kan. 230 
—Ferguson v. Lang, 268 P. 117, 126 
Kan. 273, 63 A.L.R. 1423. 

Ky.—Mattingly v. Meuter, 121 S.W. 
2d 676. 276 Ky. 294—Haller's Pet 


Shop v. Pearlman, 69 S.W.2d 9, 253 
Ky. 130. 

La.—Lorance v. Smith, 138 So. 871. 
173 La. 883—Elbert v. Creswell 
Street Pharmacy, App, 161 So 42— 
Roberts v. Eason, 6 La.App. 703. 
Mass.—Walker v. Lloyd, 4 N.E.2d 306, 
295 Mass. 507. 

Mich.—Luck v. Gregory, 241 N.W. 
862, 257 Mich. 562, modified on oth¬ 
er grounds and rehearing denied 
244 N.W. 155. 257 Mich. 563. 

Mo.—Pence v. Kansas City Laundry 
Service Co. 59 S W 2d 633. 332 Mo 
930—Seism v. Alexander, 93 S W 2d 
36, 230 Mo.App. 1175— Carlton v. 
Stanek. 38 S.W.2d 505, 225 Mo.App. 
646 

N.Y.—Barnes v. Royer, 292 NY.S. 
469. 249 AppPiv. 877—Sherman v. 
Leicht, 264 N Y S. 492, 238 App. 
PIv. 271. 

N.P—Wilson v. Oscar H. Kjorlie Co.. 
12 N.W 2d 526, 73 N P. 134—Bagan 
V. Bitterman, 259 N.W. 268, 65 N. 
D. 429. 

Ohio—Strouse v. Baltimore & O. R. 
Co, 64 N.E 2d 257. 76 Ohio App 
327—Rogers v French Bros -Hauer 
Co, 166 NE. 427, 31 Ohio App. 77. 
Or—Hnlzhauscr v. Portland Traction 
Co.. 169 P 2d 127, 178 Or. 607—Lay¬ 
man v. Heard, 66 P.2d 492, 156 Or. 
94. 

Pa—Fingeret v. Mann, 178 A. 674, 
319 Pa. 262—Morningstar v. North¬ 
east Pennsylvania R. Co., 137 A. 
800, 290 Pa. 14—Samuel v City of 
Wilkes-Barre, Com PI, 33 Luz Leg. 
Reg. 405. 

S.C.— Corpus Juris quoted in Funder¬ 
burk v. Powell, 187 S.E. 742, 748, 
181 S.C. 412. 

Tex.—Magnolia Petroleum Co. v. 
Owen, Civ.App., 101 S W.2d 354, er¬ 
ror dismissed—West Texas Transp. 
Co. v. Hash, Civ.App., 43 S.W.2d 
152, error dismissed. 

Utah.—Balle v. Smith, 17 P.2d 224, 
81 Utah 179. 

Wash.—Boyle v. Lewis, 193 P.2d 332. 
W.Va.—Clise v. Prunty, 152 S.E. 201, 
108 W.Va. 635. 

42 C.J. p 1170 note 36. 

Relaxation of rule 

It has been held that the rule for 
contributory negligence as between 
the guest and the owner or operator 
of the motor vehicle in which he is 
riding 1 b somewhat relaxed where he 
is injured through the negligent oper¬ 
ation of another motor vehicle.—Let- 
tleri v. Blaisden, 101 Pa.Super. 423. 

89 


Automobile guest must be wholly 
free from contributory negligence in 

order to recover for injuries sus¬ 
tained through negligence of third 
person.—Sloan v. Gulf Refining Co. 
of Louisiana, La. App., 139 So. 26. 

independent act 

Act of adult guest In going to rear 
of automobile, that had been stopped 
on dangerous curve in violation of 
statute, to remove tire constituted in¬ 
dependent negligent act for which 
host was not liable, even though 
guest acted at host's request, and 
precluded recovery from host for in¬ 
juries sustained wh.-n struck by over¬ 
taking automobile—Steiner v. Mul- 
drew, 173 S E. 891, 114 W.Va. 801. 

52. Mich.—Deal v. Snyder, 168 N.W. 
973, 203 Mich. 273. 

Horse-drawn vehicle failing to dis¬ 
play lights 

Mich—Holsaple v. Superintendents 
of Poor of Menominee County, 206 
NW. 529. 232 Mich. 003. 

53. Ky.—Winston v. Henderson, 200 
SW. 330, 179 Ky. 220, L.R.A.1918C 
64G. 

N J —Schroeder v. Public Service Ry. 

Co. Sup, 118 A. 337. 

S.C— Corpus Juris quoted in Funder¬ 
burk v Powell, 187 SE. 742, 748, 
181 SC 412. 

Utah— Balle v. Smith, 17 T.2d 224, 
81 Utah 179. 

Contributory negligence of driver as 
not imputed to occupant see the C. 
J S title Negligence § 168, also 45 
C J. p 1029 note 15-p 1036 note 95. 

54- U S.—Pngenkamp v. Devillez, C. 

C.A.lll, 80 F.2d 485. 

La.—Edenfield v. Whelcss, App., 151 
So. 659—Chanson v. Morgan Louisi¬ 
ana & T. R. & S. S. Co., 136 So. 647, 
18 La.App 602. 

Mass.—Bartoszewicz v. Farashian. 

187 N.E. 544, 284 Mass. 200. 

S C —Crapse v Southern Ry Co , 21 
S E 2d 737, 201 SC. 176— Corpus 
Juris quoted in Funderburk v. 
Powell, 187 S.E. 742, 748, 181 S.C. 
412. 

42 C J. p 1170 note 39. 

Aooldent due solely to driver 

Automobile accident could not be 
due partly to passenger's negligence, 
if it was due solely to driver’s negli¬ 
gence.—Higgins v. Metzger, 143 A. 
394, 101 Vt. 286. 

55. U.S.—Price v. U. S., D.C.Ky., 50 
F.Supp. 676. 

J La.—Barber v. El Dorado Lumber 
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or, in the exercise of reasonable care, could have 
done nothing to avert the accident. 66 

Joint adventure. With respect to the contribu¬ 
tory negligence of the occupant, in case of an in¬ 
jury through the negligence of the driver, the fact 
that they were engaged in a joint adventure is im¬ 
material; 57 and even though they are engaged in 
such an adventure they owe each other the duty 
to exercise ordinary care. 68 

b. Oare of Occupant and of Driver Compared 

An occupant Is generally not held to the same degree 
of care and vigilance as is the driver of the motor vehicle. 

The standard of duty of an occupant or nonpay¬ 
ing guest to exercise reasonable or ordinary care 
for his own safety is the same as that of the driver 
of the motor vehicle, 69 but the conduct required to 


fulfill that duty is ordinarily different because the 
circumstances are different ; 60 and, accordingly, the 
precautions to be taken by the occupant or the de¬ 
gree of care and vigilance to be exercised by him 
is not as high as that required of the driver, 61 tak¬ 
ing into consideration the respective duties of the 
occupant or guest and of the driver. 62 A statute 
requiring persons owning, operating, or controlling 
motor vehicles to exercise the highest degree of 
care has no application to a mere occupant of the 
vehicle. 68 The occupant is not held to the same de¬ 
gree of care with respect to the speed of the ve¬ 
hicle, 64 and, where the driver is in sole control of 
the vehicle, the negligence of the occupant must be 
determined by his conduct or omissions without re¬ 
gard to the driver's negligence 66 or the perform¬ 
ance of the driver’s duties. 66 


Co., App., 139 So. 29, reheard 142 
So. 718. 

50. La—Pupuy v. Godchaux Sugars, 
App., 184 So. 730. 

Me.—Nadeau v. Perkins, 193 A. 877, 
135 Me. 215—Peasley v. White, 162 
A. 530, 129 Me. 450. 73 A.L.R. 1017. 
N.J.—Hoffman v. Smith, 143 A. 923, 6 
N.J.Miac. 1090. 

Futile act 

Automobile passenger will not be 
charged with negligence for failure 
to do futile thing.—Kimball v. Bauck- 
man, 158 A. 694, 131 Me. 14. 

57. Ala.—Proctor v. ColTey, 149 So. 
838, 227 Ala. 318. 

5& III.—Barnett v. Levy, 213 III. 
App. 129. 

Wash.—Alexiou v. Nockas, 17 r. 2 d 
911, 171 Wash 369—White v. Stan¬ 
ley, 13 F.2d 457, 160 Wash. 342. 
Joint enterprise as affecting negli- 
gonce of driver being imputed to 
occupant, with respect to third per¬ 
son, see the C.J.S. title Negligence 
§ 168. also 45 C.J. p 1031 note 32-p 
1032 note 37. 

59. Ark.—-Willbank v. Laster, 199 S. 
W.2d 602, 211 Ark. 88—Arkansas 
Valley Co-op, Rural Electric Co. v. 
Elkins, 141 S.W.2d 538, 200 Ark. 
883. 

Ky.—Toppass v. Perkins* Adm'x, 104 
S.W.2d 423, 268 Ky. 186. 

Neb.—Glick v. Poska, 230 N.W. 626, 
122 Neb. 102. 

N.H.—Hoen v. Haines, 154 A. 129, 86 
N.H. 36. 

S.D.—Scheuring v. Northern States 
Power Co.. 294 N.W. 175, 67 S.D. 
484. - 

Tex.—Edmiston v. Texas & N. O. Ry. 
Co., 138 S.W.2d 626, 135 Tex. 67- 
Harper v. Texas & P. By. Co., Civ. 
App.. 146 S.W.2d 426. 

Vt.—Huestis v. Lapham’s Estate, 32 
A. 2d 115, 113 Vt. 191. 

50. Ark. — Willbank v. Laster, 199 S. 
W.2d 602, 211 Ark. 88. 


Cal—Chinnis v. Pomona Tump Co., 
98 P.2d 5fi0, 36 Cal.App.2d 633. 

Ky.—Toppass v. Perkins* Adm’x, 101 
S.W 2d 423. 268 Ky. 186. 

Neb.—Click v. Poska, 239 N.W. 626, 
122 Neb. 102. 

N.H.—Hoen v. Haines, 154 A. 129, 85 
N.H. 36 

Tex—Edmiston v. Texas & N. O. Ry. 
Co., 138 S.W.2d 526, 529, 135 Tex. 
67. 

61. Ky—Epperson v Wright, 126 S. 
W.2d 123, 277 Ky. 205—Toppass v. 
Perkins’ Adm’x, 104 S VV 2d 423, 268 
Ky. 186. 

La.—Barr v. Fidelity & Casualty Co 
of New York, App, 188 So. 521. 

M<1 —Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md 23. 

Mieh —Moore v. Rety, 22 N.W.2d 68, 
314 Mieh 52. 

Minn.—Lang v. Chicago & N. W. Ry. 
Co., 295 N.W. 57. 208 Minn. 487. I 

Mo.—Setzer v. Ulrich, App., 90 S.W.2d 
154. 

Neb—Whitney v. Fenrod. 32 N.W 2d 
131, 149 Neb. 636—Gleason v. 
Baack, 289 N.W. 349, 137 Neb. 272. 

NH—MacDonald v. Appleyard, 53 A. 
2d 434, 94 N.H. 362—Everett v. Lit¬ 
tleton Const Co, 46 A.2d 317, 94 
N.H. 43—Laflamme v. Lewis, 192 
A. 851, 89 N.H. 69. 

Ta —Harris v. E. Oostdyk Motor 
Transp. Corporation, 17 A.2d 317, 
340 Pa. 478—Landy v. Rosen stein, 
188 A. 855, 325 Pa. 209—Janeway 
v. Lafferty Bros., 185 A. 827, 333 
Pa. 324—Fingeret v. Mann, 178 A. 
674, 319 Pa. 262—Alio v. Pennsyl¬ 
vania R. Co., 167 A, 326, 312 Pa. 
453, 90 A.L.R, 980—Alperdt v. 

Paige, 140 A. 666, 292 Pa. 1—Volz 
v. Dresser, 28 A.2d 493, 150 Pa.Su- 
per. 371—Keller v. Keystone Fur¬ 
niture Co., 1 A.2d 662, 132 Pa.Su- 
per. 647—Iorio v. Kidd, Com.PL, 32 
Del.Co. 400. 


Tenn.—Talley v. Dalton, 10 Tenu. 
App.697. 

Vt.—Huestis v. Lapham’s Estate, 32 
A.2d 115, 113 Vt. 191—Round V. 
Pike, 148 A. 283, 102 Vt 324. 
Wash—Graves v. Mickel, 29 P.2d 405, 
176 Wash. 329. 

WVa—Clise v. Prunty, 152 S E. 201, 
108 W.Va. 635. 

Wis.—Brothers v. Berg, 254 N.W. 
384, 214 Wis 661. 

“The guest, whether seated in the 
front or back scat . . . cannot 

be placed on the same footing with 
the driver in reference to the care, 
caution, and vigilance which should 
be required of one driving such a 
high-powered machine.”—Pelaune v 
Breaux, 135 So 253, 254, 18 La App. 
609, affirmed 139 So. 753, 174 La. 43. 

62. Minn—Kapla v. Lehti, 30 N.W. 
2d 685. 689, 225 Minn. 325. 

Pa.—Ashworth v. H&nnum, 32 A.2d 
407, 347 Pa. 393. 

“The duty of driving the automo¬ 
bile and the correlative duty of ex¬ 
ercising due care for the safety of ft 
passenger rests primarily upon the 
driver. A guest should not undertake 
to drive, for that is the function of 
the driver. Nor should he direct the 
driver, except where such action is 
reasonably necessary for the guest’s 
own safety."—Kapla v. Lehti, supra. 

63. Mo.—Allen v. Chicago, etc., R~ 
Co., 281 S.W. 737, 313 Mo. 42- 
Corn v. Kansas City, C. C. & St. J. 
Ry. Co., 228 S.W. 78—Halsey v. 
Metz, App., 93 S.W.2d 41. 

64. Vt.—Higgins v. Metzger, 143 A. 
394, 101 Vt. 285—McAndrews v. 
Leonard. 134 A. 710, 99 Vt. 512. 

05. Vt.—Higgins v. Metzger, 143 A. 
394, 101 Vt. 285—Ronan v. J. G. 
Turnbull Co, 131 A. 788, 99 Vt. 
280. 

60. Wis.—Scory v. La Fkve, 254 N. 
W. 643, 215 Wis. 21. 
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e. What Constitutes Contributory Negligence 
in General 

Whether or not the conduct of an occupant or guest 
In a motor vehicle constituted contributory negligence 
must be determined from the facts and circumstances of 
the particular case. 

Whether or not the conduct of an occupant or 
guest in a motor vehicle constituted contributory 
negligence must be determined from the facts and 
circumstances of the particular case. 67 

Among the circumstances to be considered in de¬ 
termining whether an occupant or guest has exer¬ 
cised due care, or, on the other hand, has been 
guilty of contributory negligence, are the experi¬ 
ence and skill of the driver, 68 his physical condi¬ 
tion, 69 the occupant’s situation and duty under the 
circumstances existing at the time of the accident, 70 
the apparent care which the driver was using, 71 the 


condition of the motor vehicle, 72 the time of the day 
or night, 73 the hazards of the road and travel, 76 
the condition of the highway, 75 the weather condi¬ 
tions, 76 the amount of traffic, 77 the speed of the 
motor vehicle, 78 and the fact that the occupant was 
unaccustomed to motor veicle travel and not ap¬ 
prehensive of danger. 79 Contributory negligence 
on the part of the occupant is not shown by the 
mere fact of injury or death caused by a collision, 80 
or by the fact that the driver has been convicted of 
negligence, 81 unless it is further shown that the 
occupant had the right to control the driver. 82 

Intoxication of occupant. The fact that the oc¬ 
cupant was intoxicated, or had been drinking intox¬ 
icating liquor, at the time of the injury does not 
of itself constitute contributory negligence which 
will preclude a recovery, 83 unless his intoxication 


Quest injured by another motorist 

was not chargeable with contributory 
negligence m failing to perform 
host’s duty to park on right side of 
highway, where neither host nor 
host’s automobile was under guest’s 
control.—Scory v. La Pave, supra. 

67. U S.—Kuper v. Betzer, C.O.A.S. 

D. . 11 fi F 2d 842. 

Ark.—Arkansas Valley Co-op. Rural 
Electric Co. v. Elkins, 141 S.W.2d 
638. 200 Ark. 883. 

Cal.—Jacob v. Watson, 298 P. 64, 113 
Cal.App 299. 

Conn—Mignone v. Murphy, 33 A 2d 
130, 130 Conn. 196. 

Ill —Jopsen v. Sprout & Davis, 71 N. 

E. 2d 042, 330 Ill.App. 448. 

Kan—Link v. Miller, 300 P. 1105, 

133 Kan. 4 69. 

Ky.—Thompson v. Kost, 181 S.W.2d 
445, 298 Ky. 32—Ralston v. Possey, 
157 S.W.2d 739, 289 Ky. 40—Cham¬ 
bers v. Hawkins, 25 S.W 2d 363, 233 
Ky. 211—Stephenson’s Adm’x v. 
Sharp’s Ex’rs, 1 S.W.2d 957, 222 
Ky 496. 

La.—Edenfleld v. WheleRS, App., 151 
So. 659—Sandoz v. BorJdon, App., 
150 So 25, costs taxed 154 So. 677. 
Me.—Keller v. Banks, 156 A. 817, 130 
Me. 397. 

Md. —State, to Use of Creasey v. 
Pennsylvania R. Co., 59 A.2d 190— 
Dashiell v. Moore, 11 A.2d 640, 177 
Md. 657—Baltimore, C. & A. Ry. 
Co. v. Turner, 136 A. 609, 152 Md. 
216. 

Nev.—Nlcora v. Cerveri, 244 P. 897, 
49 Nev. 261. 

Pa.—Koshgerian v. Yellow Cab Co., 
100 Pa.Super. 376. 

8.C.—Crapse v. Southern Ry. Co., 21 
S.E.2d 737, 201 S.C. 176. 

Vt.—Senecal v. Bleau, 189 A. 139, 108 
Vt 486. 

Va.—Brown v. Parker, 189 S.E. 339, 
167 Va. 286. 

Conduct bald negligent 

(1) Affirmative act encouraging 


excessive speed or reckless driving.— 
Mattingly v. Meuter, 121 S.W.2d 676, 
275 Ky. 291. 

(2) Attempting to board moving 
truck—Carter v. Bailey, 20 S E.2d 
58. 221 NC 278. 

(3) Inattention of rider on rear 
scat of tandem motorcycle driven by 
another—Bonefant v. Chapdcluine, 
158 A. 857, 131 Me. 45. 

(4) Opening unlatched door of se¬ 
dan while going around curve—Kent 
v. Miller, 189 S.E. 332. 167 Va. 422. 

(5) Riding as guest on motorcycle, 
aware of excessive speed and defec¬ 
tive headlight.—Allen v. Porter, 143 
P.2d 328. 19 Wash 2d 503. 

Conduct held not negligent 

(1) Fact that guest did nothing to 
prevent accident, where automobile, 
after rounding curve, struck over¬ 
turned truck—Gaber v. Weinberg, 
188 A. 187, 324 Pa. 385. 

(2) Where accident resulted from a 
defective accelerator.—Hcnnig v. 
Booth, 132 A. 294, 4 N J.Mise. 150. 

68. Minn.—Hubenette v Ostby, 6 N. 
W.2d 637, 213 Minn. 349. 

69. Minn. — Hubenette v. Ostby, su¬ 
pra. 

70. Mo.—Kaley v. Huntley, 63 S.W. 
2d 21, 333 Mo. 771. 

Mont —Simpson v. Miller, 34 P.2d 
528, 97 Mont. 328. 

71. Iowa.—Shepherd v. Bremner, 260 
N.W. 48, 220 Iowa 1. 

78. Minn. —Hubenette v. Ostby, 6 N. 

W.2d 637, 213 Minn. 349. 

W.Va, — Clise v. Prunty, 152 S.E. 201, 
108 W.Va. 635. 

73. Minn.—Hubenette v. Ostby, 6 N. 
W.2d 637, 213 Minn. 349. 

74. Or.—Whiting v. Andrus, 144 P.2d 
501, 173 Or. 133. 

76. Minn.—Hubenette v. Ostby, 6 N. 
W.2d 637, 213 Minn. 349. 
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76. Minn.—Hubenette v. Ostby, su¬ 
pra. 

77. Minn.—Hubenette v. Ostby, su¬ 
pra. 

78. Conn.—Fitzpatrick v. Cinitis, 139 
A. 639, 107 Conn. 91. 

Negligence of occupant was not 

necessarily shown by proof of exces¬ 
sive speed of the driver of the au¬ 
tomobile with the occupant's knowl¬ 
edge and consent unless circumstanc¬ 
es proved negligence as matter of 
law.—Woodman v. Peck, 7 A.2d 251, 
90 N.H. 292. 122 A.L.R. 1402. 

79. Me.—Banks v. Adams, 195 A. 
206. 135 Me. 270. 

Back seat passenger who was un¬ 
accustomed to the risks of automo¬ 
bile travel and apprehensive ot no 
danger was not negligent with re¬ 
spect to injuries sustained when mo¬ 
torist turned automobile to the right 
into driveway and automobile was 
struck by streetcar which was pro¬ 
ceeding in the same direction in 
which the automobile had been trav¬ 
eling, on tracks parallel to the high¬ 
way.—Banks v. Adams, supra. 

80. Tex.—Schumacher Co. v. Shoot¬ 
er, 124 S.W.2d 857, 132 Tex. 560. 

81. Tex —Safeway Stores of Texas 
v. Webb. Civ.App., 164 S.W.2d 868, 
error refused. 

83. Tex.—Safeway Stores of Texas 
v. Webb, supra. 

83. Cal.—McMahon v. Schindler, 102 
P.2d 378, 38 Cal.App.2d 642— 

Schneider v. Brecht, 44 P.2d 662, 6 
Cal.App.2d 379. 

Ky.—Watson v. Bailey, 132 S.W. 2d 
53, 279 Ky. 671—Winston’s Adm’r v. 
City of Henderson, 200 S.W. 330, 
179 Ky. 220, L.R.A.1918C 646. 

Back of knowledge 

Where owner of automobile was 
too intoxicated to drive automobile 
and his friend helped him into the 
automobile which the friant proceed- 
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so incapacitated him that he was reckless or care¬ 
less, and such want of care on his part contributed 
to bring about his injury. 84 

Application to particular occupants. The duty of 
an occupant to exercise ordinary or reasonable care 
for his own safety, and of being chargeable with 
contributory negligence if he fails to do so, has 
been applied where injury or death has occurred 
to a bailor of a motor vehicle riding with bailee’s 
agent, as driver, 85 a city employee riding in a city 
truck, 88 an employee assisting on a motor vehicle, 87 
a minor riding with a parent, 88 a parent riding as 
occupant or guest with a child, 89 a passenger in a 
motor vehicle in a funeral procession, 90 a person 
climbing in and out of a motor vehicle, 91 a wife 
riding with her husband, 92 and a young or imma¬ 


ture child riding as guest. 98 One voluntarily rid¬ 
ing as a passenger on a fire engine during a test 
run must take greater precautions for his own safe¬ 
ty than a passenger in an ordinary motor vehicle. 94 

d. Knowledge of Danger and Opportunity to 
Act 

An occupant or guest may be chargeable with con* 
tributory negligence where he knows, or by the exercise 
of ordinary care should know, of the danger which hie 
acts or omissions involve, and has a reasonable oppor* 
tunity to take steps to protect himself. 

An occupant’s acts or failure to act may consti¬ 
tute contributory negligence where, and only where, 
he knows and appreciates, or by the exercise of or¬ 
dinary care should know and appreciate, the danger 
which his acts or omissions involve, 95 and has a 


ed to drive, without knowledge or re¬ 
quest of owner, the owner could not 
be hold guilty of negligence in per¬ 
mitting himself to he driven by the 
friend, so as to preclude recovery for 
the death of the owner as result of 
collision which occurred while friend 
was driving — Sanders v. H. P. Welch 
Co.. 2f» A.2d 34, 92 N.H. 74. 

84. Kv—Winston's Adm'r v. City of 
Henderson, 200 S.W. 330, 179 Ky. 
220, LILA 1918C 640 

85. Pa.—Brown v. Crescent Nut & 
Chocolate Co., 165 A. 743, 310 Pa. 
469. 

86. Or.—Rice v. City of Portland, 17 
T.2d 562, 141 Or 205. 

Due care of city employee riding in 
City truck muHt be measured by 
standard of care which ordinarily 
prudent person would have exercised 
under circumstances as they ap¬ 
peared.—Rice v. City of Portland, su¬ 
pra. 

87. Fla.—Ryder v. Plumley, 189 Bo. 
422, 138 Fla. 378. 

La.—Richey v. Swlnk, App., 4 So.2d 
749. 

AasistiAff contractor 

Where contractors hired trucking 
company to transport machinery and 
directed their employee to assist in 
loading, transporting, and unloading 
machinery, and employee was injured 
when thrown from truck as it round¬ 
ed curve, employee's recovery was 
not barred by contributory negli¬ 
gence.—Ryder v. Plumley. 189 So. 422, 
138 Fla. 378. 

88 . Kan. — Earhart v. Tretbar, 80 P. 
2d 4, 148 Kan. 42—Ferguson v. 
Lang, 268 P. 117, 126 Kan. 273, 63 
A.L.R. 423. 

Parent nearsighted 

Eighteen-year-old daughter riding 
in automobile as guest of mother who 
she knows is nearsighted has duty to 
exercise ordinary care for her own 
safety.—May bee v. May bee, 11 P.2d 
873, 79 Utah 585. 


89. lows.—Rogers v. Jefferson, 275 
N.W. 874, 224 Iowa 324. 

La.—Bailey v. Demourelle, 135 So. 
623, 17 La App. 116, followed in 
Eastman v. Demourelle, 135 So. 625, 
17 La.App 119. 

Pa.—Volz v Dresser, 28 A.2d 493, 150 
Pa Super 371 

Father suggesting hazardous course 
to son who is driving 

La.—Solomon v. Davis Bus Line, 
App , 1 So.2d 816. 

90. N Y —Merkllng v. Ford Motor 
Co., 296 N.Y.S. 393, 251 App.Div. 
89. 

91. Tex.—Hausman Packing Co. v. 
Badwey, Civ.App.. 147 S.W.2d 856, 
error refused. 

92. Me.—Kimball v. Bauckman, 158 
A. 694. 131 Me. 14. 

Mass—Smith v. Brown, 19 N.E.2d 
732, 302 Mass. 432. 

Mo,—Pence v. Kansas City Laundry 
Service Co, 59 S.W.2d 633, 332 Mo. 
930—Setzer v. Ulrich, App., 90 S. 
W.2d 154. 

N.H—Putnam v. Bowman, 195 A. 
865. 89 NH. 200. 

N.C —Bogen v. Bogen, 18 S.E.2d 162, 
220 N.C. 648. 

Ohio.—Henderson v. Cleveland Ry. 
Co., 175* N.E. 863, 123 Ohio St. 468- 
Telling Belle Vernon Co v. Krenz, 
171 N E. 357, 34 Ohio App. 499. 

Okl.—Stillwater Milling Co. v. Temp- 
lin, 77 P.2d 732, 182 Okl. 309, 

Pa.—Meads v. Rutter, 184 A. 660, 122 
Pa.Super. 64—Benkert v. Buehler, 
Com.Pl., 58 Montg.Co. 416. 

S.D.—Lapp v. J. Lauesen A Co., 293 
N.W. 636, 67 S.D. 411. 

Duty to exeroise ordinary care 

A wife riding with her husband “is 
under an obligation not substantially 
different from that of anyone else, 
not so circumstanced, to exercise or¬ 
dinary care for her own safety."— 
Bogen v. Bogen, 18 8.E.2d 162, 164, 
220 N.C. 648. 


Wife need not be as vigilant as her 

husband who is driving.—Setzer v. 
Ulrich, Mo.App., 90 S.W.2d 154. 

93. La.—Elbert v. Creswell Street 
Pharmacy. App., 161 So. 42. 

Mass—Marshall v. Carter, 17 N.E.2d 
205, 301 Mass. 372. 

Utah—Nelson v. Arrowhead Freight 
Lines, 104 P.2d 225. 99 Utah 129. 
Thirteen-year-old child, riding as 
guest in automobile must exercise 
due care of child of tender years, not 
being so young as to be incapable of 
negligence.—Eddleman v. Askew, 179 
S E 247, 50 Ga.App. 640. 

Children of insufficient maturity to 
be negligent are not chargeable with 
contributory negligence. 

La —Ford v. Chicago, R. I. & P. Ry. 
Co , 8 La.App. 584. 

Mass.—Marshall v. Carter, 17 NE2«T 
205, 301 Mass. 372. 

A six-year-old boy who fell out of 
defendant's moving automobile was 
not required to exercise a higher de¬ 
gree of care than that which children 
of his age are accustomed to exercise 
under similar circumstances.— May v. 
Szwed, 89 N.E.2d 630, 68 Ohio App. 
459. 

94. Cal.—Grassie v. American La 
France Fire Engine Co., 272 P. 1073. 
95 Cal.App. 384. 

95. Ga—Randall Bros. v. Duckett, 
185 S.E 394, 53 Ga.App. 250—Lazar 
v. Black & White Cab Co, 179 S.E. 
250, 60 Ga.App. 667—Eddleman v. 
Askew, 179 S.E. 247, 50 Ga.App. 540 
—Russell v. Bayne, 163 S.E. 290, 
45 Ga.App. 65. 

Ky.—Chambers v. Hawkins, 25 S.W. 

2d 363, 233 Ky. 211. 

La.—Lawrason v. Richard, 135 So. 29, 
172 La. 696—Dupuy v. Godchaux 
Sugars, App., 184 So. 730. 

Me.—Kimball v. Bauckman, 158 A. 
694, 131 Me. 14—Trumpfeller v. 
Crandall, 155 A. 646, 130 Me. 279. 
N.H.—Boston v. B. A M. Super Serv* 
ice, 20 A.2d 633, 91 N.H. 892—Sal- 
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reasonable opportunity to take steps necessary to 
protect himself and avert the accident, 96 as where 
he knows, or by ordinary care should know, that 
the driver is negligent in his operation of the mo¬ 
tor vehicle, 97 or where he rides in a motor vehicle 
which he knows is defective in some part vital to 
its safe operation. 98 Contributory negligence, how¬ 
ever, cannot be based on the guests mere knowl¬ 
edge that the driver on former occasions has so 
driven his motor vehicle as to indicate that he is 
likely to drive recklessly. 99 With respect to the 
negligence of a third person, an occupant has been 
held to be responsible for his actual negligence in 
joining with his driver in testing a danger he knows 
to exist, 1 but a guest can be held guilty of contribu¬ 
tory negligence only if his host is negligent. 2 

Acts in emergency. The rules relating to con¬ 
tributory negligence in the case of an emergency, 


discussed supra § 460, apply in determining an oc¬ 
cupant's contributory negligence in an emergency, 9 
as, for instance, whether he is to be held guilty of 
contributory negligence in having interfered with 
the driver's control of the motor vehicle in the face 
of a sudden emergency. 4 

e. Control of Vehicle; Interfering with Driver 

Whether or not the occupant has control over the 
driver's operation of the motor vehicle, or interferes with 
the driver in such operation, Is an Important fact to be 
considered In determining whether the occupant was 
guilty of contributory negligence. 

Probably the most important circumstance to be 
considered in determining the care to be exercised 
by the occupant, or his contributory negligence, is 
the fact that ordinarily he has no control, supervi¬ 
sion, or management over the driver's operation of 
the motor vehicle, 5 and, except where the occupant 


vas v. Cantin, 160 A. 727, 85 N.H. 
489. 

Or.—Holzhauser v. Portland Traction 
Co., 3 69 P.2d 127, 178 Or. 607— 
Koski v. Anderson, 71 P.2d 1009, 
157 Or. 349. 

Pa —Harris v. E. Oostdyk Motor 
Transp. Corporation, 17 A 2d 347, 
340 Pa. 478—Iorio v. Kidd, Com.Pl., 
32 Pol.Co 400—Wherry v. Cox, 
Com.Pl , 28 Pel Co 299 
Tenn —Renfro v Kee-n. 89 S.W.2d 170, 
19 Tenn App 345. 

Utah—Maybee v Maybee, 11 P.2d 
973. 79 Utah 585. 

Guest, ignorant of speed of auto, 
mobile and perils thereof, cannot be 
held to same responsibility as one 
having full knowledge thereof.—Hig¬ 
gins v. Metzger, 143 A. 394, 101 Vt. 
285 

Belief of occupants of automobile 
that they could drive onto highway 
ahead of approaching bus without 
danger did not relieve them from du¬ 
ty of exercising ordinary care.—Safe¬ 
ty First Bus Co. v. Skibinski, Tex. 
Civ.App., 36 S.W.2d 288. 

Biding on fender 

Where decedent for benefit of de¬ 
fendant who was having difficulty 
keeping truck running rode on fender 
of truck and poured gasoline into 
carburetor each time truck stopped, 
some of which would run over the 
hot motor, decedent was chargeable 
with knowledge of general conse¬ 
quences which might result from 
pouring gasoline on hot metal and 
decedent by assisting defendant to 
start motor by pouring gasoline into 
carburetor was guilty of negligence 
precluding recovery for his death re¬ 
sulting when motor burst into flames. 
—Granfleld v. Herlihy, 77 N.H.2d 225, 
822 Mass. 813. 

Mi Cal.—Quelrolo ▼. Pacific Gas A 


Electric Co., 300 P. 487, 114 Cal. 
App. 610. 

Ky—Mattingly v Mcutcr, 121 SW.2d 
676, 275 Ky. 294 

La—Pupuy v. Godchaux Sugars, 
App.. 181 So. 730. 

Me—Kimball v. Bauckman, 158 A. 
694, 3 31 Me. 14. 

N J.—Hoffman v. Smith, 143 A. 923, 6 
NJMi.sc. 1090. 

N.Y.—Amann v. Thurston, 231 NY.S. 
657. 133 Mi.sc 293, affirmed 230 N.Y. 
S. 794. 224 AppDiv. 782—Manoren- 
zl v. New York Cent. K Co., 11 N. 
Y.S 2d 637. 

Or.—Gilman v Olson, 265 P. 439, 125 
Or 1. 

Pa.—Keller v. Keystone Furniture 
Co., 1 A.2d 502, 132 Pa.Supcr. 547. 
W.Va—Dangerfield v Akers, 33 S E. 
2d 140, 127 W Va. 409. 

97. Conn.—Tracy v. Welch, 145 A. 
662, 109 Conn. 144—Marks v. Dor- 
kin, 136 A. 83, 105 Conn. 521, 61 A. 
L.R. 1224. 

La.—Driefus v. Levy, App, 140 So. 
259. 

98. Pa.—Zimmer v. Little, 10 A.2d 
911, 138 Pa.Supcr. 374. 

99. Conn.—Marks v. Dorkin, 136 A. 
83, 105 Conn. 521, 61 A.L R. 1224. 

1. Ta.—Schlossstein v. Bernstein, 
142 A. 324, 293 Ta. 245—Minnieh 
v. Easton Transit Co., 110 A. 273, 
267 Pa. 200. 18 A.L.R. 296—Azinger 
y. Pennsylvania, 105 A. 87, 89, 262 
Pa. 242—Keller v. Keystone Furni¬ 
ture Co., 1 A.2d 562, 132 Pa.Supcr. 
547. 

2. Pa. —Rocks v. Bender, 157 A. 705, 
103 Pa.Super. 546. 

3. U.S.—Kuper v. Betzer, C.C.A.S.D., 
115 F.2d 842. 

Ill.—Lasko v. Meier, 63 N.E.2d 531, 
827 Ill.App. 5. Affirmed 67 N E.2d 
162, 894 Ill. 71. 

Iowa.—Withey v. Fowler Co., 145 N. 
W. 923, 164 Iowa 377. 

93 


Held not contributory negligence 

Attempting to jump out of auto¬ 
mobile when it was skidding on icy 
road and was rapidly going toward 
bridge and mill pond.—Keatley v„ 
Hanna Chevrolet Co, 6 S.E 2d 1. 121 
W Va. 669. 

4. NT J—Wright v. Beith, 157 A. 840, 
9 N.J.Misc. 3183. 

Grabbing driver around neck 

The fact that occupant of truck 
grabbed driver thereof around the 
neck after truck had been struck, 
due to the negligent operation of 
another truck, and was turning over, 
did not constitute contributory neg¬ 
ligence, barring recovery for the 
death of occupant.—Cooper v. Gar¬ 
rett, La App., 6 So.2d 209, followed in 
Veronie v. Garrett, 6 So.2d 215. 

5. Ark.—Willbanks v. Lastcr, 199* 
S.W.2d 602, 211 Ark. 88—Arkansas 
Valley Co-op. Rural Electric Co v. 
Elkins, 141 S.W.2d 538. 200 Ark. 
8S3. 

Cal.—Chinnls v. Pomona Pump Co., 
98 P 2d 660, 36 Cal App.2d 633. 

Ind.—Keeshm Motor Express Co. v. 
(Has.small, 38 N.E 2d 847, 219 Ind. 
538. 

Neb —Gleason v. Baack, 289 N.W. 
349, 137 Neb. 272. 

Okl.—Aydelotte & Young v. Saun¬ 
ders, 77 P.2d 50, 182 Okl. 226. 

S.D.—Scheurlng v. Northern States 
Power Co., 294 N.W. 175, 67 S.D. 
484. 

Control of vehicle as affecting negli¬ 
gence of driver being Imputed to- 
occupant see the C.J S. title Negli¬ 
gence 9 168, also 4'5 C.J. p 1029> 
note 15-p 1036 note 95. 

Operator possessing permit 
The facts that the guest la a If* 
censed driver and the actual opera¬ 
tor of the motor vehicle is driving 
only by permit do not give the guest 
control over the car's actual opera- 
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is the owner of the vehicle,• he generally is under 
no duty to assume active physical control or super¬ 
vision over such operation 7 or to make suggestions 
as to the management of the vehicle. 8 The occu¬ 
pant, however, should make an effort to control the 
operation of the vehicle in the face of known or 
obvious dangers, 9 and where it is obvious that the 
driver is not taking precautions for their safety, 10 
and in such a case the occupant may not be negli¬ 
gent in taking the wheel and swerving the car to 
avoid a collision with another car approaching on 
the wrong side of the road. 11 

Interference . An occupant usually is chargeable 
with contributory negligence, if he interferes with 
a competent driver’s control of the operation of the 
motor vehicle, 12 such as by grabbing the steering 
wheel 18 or by diverting the driver’s attention from 
his duties as driver. 14 A warning should not be 
given in such a manner as to divert the driver’s at¬ 
tention from the road. 15 
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f. Gross Negligence; Willful or Wanton Con¬ 
duct 

Under the so-called guest statutes, contributory neg- 
ligence on the part of the occupant will not be consid¬ 
ered unless it consists of gross negligence or willful or 
wanton conduct. 

Under a so-called guest statute, providing that 
the owner or operator of a motor vehicle shall not 
be liable for injuries to a nonpaying guest, except 
in the case of gross negligence or willful or wanton 
misconduct, discussed generally supra § 399, con¬ 
tributory negligence of such a guest is not an ele¬ 
ment to be considered or dealt with as a defense to 
an action for injuries caused by defendant’s gross 
negligence or willful or wanton conduct 16 except 
where the guest’s contributory negligence itself con¬ 
sists of gross negligence or willful or wanton con¬ 
duct. 17 In an action by an occupant against a driv¬ 
er for willful or wanton misconduct, the fact that 
the occupant was also guilty of such misconduct 
constitutes a defense. 18 It has been held that the 
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tlon.—Van Sciver v. Abbott’s Alder¬ 
ney Dairies. 143 A. 153. 6 NJMisc. 
949. 

The fact that the occupant pro¬ 
tested. speed, fifteen or twenty min¬ 
utes before the accident, docs not 
show assumption of control over au¬ 
tomobile or chauffeur—Tobish v. Co¬ 
hen, 164 A. 415. 110 N.J.Law 296. 

6. Cal —Williamson v. Fitzgerald, 2 
P.2d 201, 116 Cal.App. 19. 

III.—Rigdon v. Crosby, 66 N.E.2d 190, 
328 Ill.App. 399. 

Owner lending automobile to an¬ 
other and becoming- passenger there¬ 
in has right, and, in absence of con¬ 
trary agreement, duty to prevent 
driver's carelessness.—Williamson v. 
Fitzgerald, 2 P.2d 201, 116 Cal.App. 
19. 

7. Cal.—Ireland v. Marsden, 291 P. 
912. 108 Cal.App. 632. 

Me.—Kimball v. Bauokman, 158 A. 
694, 131 Me. 14—Keller v. Banks, 
156 A. 817, 130 Me. 397. 

Minn.—Burgess v. Crafts, 238 N.W. 
798, 184 Minn. 384. 

Tex.—(larcia v. Moncada, 94 S.W.2d 
123, 127 Tex. 453. 

Va.—Mize v. Gardner Motor Co., 186 
S.E. 108, 166 Va. 415. 

Wls.—Goehmann v. National Biscuit 
Co., 235 N.W. 792, 204 Wis. 427. 
Ctueet’s duty to keep lookout and 
warn driver of apparent danger does 
not require or empower guest to as- 
flume control of automobile.—Nadeau 
v. Perkins. 193 A. 877, 135 Me. 215. 

& Wis.—Haines v. DufTy, 240 N.W. 
152, 206 Wis. 193. 

Mo duty to oommaad driver to stop 
or to hurry 

N.J.—Falicki v. Camden County Bev¬ 
erage Co., 87 A.2d 858, 131 N.J.Law 
890. 


9. Ohio —Wills v. Anchor Cartage & 
Storage Co., 159 N.E. 124, 26 Ohio 
App. 66 

Ta—Anstine v Pennsylvania R. Co., 
20 A 2d 774, 342 Pa. 423. 

10. Kan.—Darrington v. Campbell, 
94 P 2d 305, 150 Kan 407. 

Va—Mize v Gardner Motor Co., 186 
SE. 108. 166 Va. 415. 

Duty to protest negligence or unlaw¬ 
ful act of driver see infra § 489 

11. La.—Pruett v Brantley, 127 So. 
2, 13 La App 208. 

12. Va—Jones v. Hanbury, 164 S.E. 

. 545, 158 Va. 842. 

13. Pa.—Iieese v Herr, 4 A.2d 195, 
134 Pa Super. 34. 

Va.—Jones v. Hanbury, 164 S.E. 545, 
158 Va. 842. 

Causing vehicle to swerve 

Where automobile being driven at 
high rate of speed suddenly swerved 
into concrete abutment, if guest 
grabbed steering wheel causing auto¬ 
mobile to swerve, guest’s act would 
be negligence which would bar re¬ 
covery for injuries, notwithstanding 
driver's negligence in diverting at¬ 
tention from steering wheel to close 
automobile door which had blown 
open.— Reese v. Herr, 4 A.2d 195, 134 
Pa.Super. 34. 

14. Md.—State, to Use of Brandau 
v. Brandau, 6 A.2d 233, 176 Md. 584. 

Pa.—Campbell v. Campbell, 175 A. 
407, 316 Pa. 331. 

Asking the time 

Fact that guost in automobile at 
night asked driver what time it was, 
whereupon driver attempted to look, 
resulting in accident, did not con¬ 
stitute contributory negligence.— 
Kirby v. Keating, 171 N.E. 671, 271 
Mass. 890. 


Merely carrying on a conversation 

with the driver uras not contribu¬ 
tory negligence.—Sweeney v. New 
Orleans Public Service, La.App., 184 
So. 740. 

Occupant of automobile with driv¬ 
er’s arm around her, who. near cross¬ 
ing where collision occurred, told 
driver he had five minutes to get her 
home, was held negligent.—Raines v. 
Mercer, 55 S.W.2d 263, 165 Tenn. 415. 

15. La.—Redden v. Blythe, App., 12 
So.2d 728. 

Md—Dashiel] v. Moore, 11 A.2d 640, 
177 Md. 657. 

10. U S —Russell v. Turner, D.C. 
Town, 56 F.Supp 4G5, affirmed, C. 
CA„ 148 F.2d 562 

Conn —Smith v. Furness, 166 A. 759, 
117 Conn. 97—Lionetti v. Coppola, 
161 A. 797, 115 Conn. 499—Bordo- 
naro v. Senk, 147 A. 136, 109 Conn. 
428. 

Ind.—Hoeppner v. Saltzgaber, 200 N. 
E. 458, 102 Ind.App 458—Coconow- 
er v. Stoddard, 182 N.E. 466, 96 
Ind.App. 287. 

Iowa.—Edwards v. Kirk, 288 N.W. 
87*5, 2.27 Iowa 684—Shenkle v. 

Mains, 247 N.W. 635, 216 Iowa 1324 
—Kaplan v. Kaplan, 239 N.W. 682, 
213 Iowa 64*6—Neessen v. Arm¬ 
strong, 239 N.W. 56, 213 Iowa 378— 
Siesseger v. Puth, 239 N.W. 46, 213 
Iowa 164. 

Wis.—iSchubring v. Weggen, 291 N.W. 
788, 234 Wis. 517. 

17. Ind.—Pierce v. Clemens, 46 N.E. 

2d 836, 113 Ind.App. 65. 

Kan.—Roster v. Matson, 30 P.2d 107, 
139 Kan, 124. 

1*. Ill.—Willgeroth v. Maddox, 281 
Ill.App. 480. 
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occupant cannot recover, if he might, by the exer¬ 
cise of ordinary care, have avoided the accident, 
notwithstanding the gross negligence of the driv¬ 
er. 12 

g. Assumption of "Risk 

(1) General rules 

(2) Condition of vehicle 

(1) General Rules 

An occupant of a motor vehicle, as an Invited or 
permissive guest, assumes the risk, as between himself 
and his host, of injury from known or obvious dangers 
or hazards incident to the ordinary operation of the ve¬ 
hicle. 

Although the relation of guest and driver is not 
contractual, it is consensual, and because of its con¬ 
sensual character, it is generally subject to the rules 
relating to assumption of risk, 20 although there is 
also authority to the contrary. 21 There are three 


elements of the doctrine of assumption of risk: (1) 
A hazard or danger inconsistent with the safety of 
the occupant. (2) Knowledge or appreciation of 
the hazard by the occupant. (3) Acquiescence or 
a willingness to proceed in the face of the danger. 22 

Under this doctrine an occupant or guest in a 
motor vehicle, whether invited or permissive, vol¬ 
untarily assumes the risk of injuries from known or 
obvious dangers or hazards incident to the ordinary 
operation of the vehicle, 23 and, therefore, cannot 
recover for injuries resulting therefrom. 24 He as¬ 
sumes all the ordinary risks of injury incident to 
travel in a motor vehicle 25 controlled by a reason¬ 
ably prudent driver. 26 The risk which the occu¬ 
pant may be held to have assumed may arise from 
the condition of the weather, 27 driving on a much- 
traveled highway at night without lights, 28 the icy 
condition of the streets or highways, 22 the purpose 
and character of the trip in the motor vehicle, 30 rid- 


19. Ga.—Oast v. Mopper, 199 S.E. 
249, 58 Ga App. 506. 

Wash—Kloppfenstein v. Ends, 254 F. 
854, 143 Wash. 104, opinion ad¬ 
hered to 256 V 333, 143 Wash. 104. 

20. Conn—Freedman v. Hurwitz, 164 
A. 647. 11'6 Conn. 283. 

N.Y —^Schwartz v. Forty-Second St., 
M & St. N. A. Ky. Co.. 22 N.Y S 2d 
762, 175 Misc. 49. 

Wis—Switzer v. Weiner, 284 N.W. 
509. 230 Wis 599. 

Nature and basis of assumption of 
risk: 

As between mnster and servant see 
Master and Servant § 367. 

In negligence cases in gene’al see 
the C.J S title Negligence 8 171, 
also 45 CJ p 1043 note 63-p 
1044 note 77. 

21. Ill—Reed v. Zellers, ‘273 Ill.App 
18. 

22. Wis.—Kimball v. Mathey, 31 N. 
W.2d 184, 2*52 Wis. 102—Olson v. 
•State Farm Mut. Automobile Ins. 
Co. of Bloomington, 111., 30 N.W.2d 
196, 252 Wis. 87—Knipfer v. Shaw, 
24*6 N.W. 328, 210 Wis. 617, amend¬ 
ed 247 N.W. 320, 210 Wis. 617. 

The doctrine can apply only where 

the particular situation or condition 
producing the risk has continued for 
such a length of time that the oc¬ 
cupant or guest can be found to 
have known it or been charged with 
knowledge of it, to have appreciated 
the risk, and to have had an oppor¬ 
tunity to avoid it.—Freedman v. Hur¬ 
witz, 164 A. 647, 116 Conn. 283. 

23. La.—Duncan v. Pedare, App., 163. 
So. 221. 

Minn.—Landru v. Stensrud, 17 N.W. 

2d 322. 219 Minn. 227. 

Wis.—State Farm Mut. Auto. Ins. 
Co. of Bloomington, Ill., 30 N.W.2d 
19.6, 252 Wis. 37—Bourestom v. 


Bourestom, 285 N.W. 426, 231 Wis. 
666 . 

(Haring headlight 

Guest assumed risk of injury when 
riding in host's automobile if glar¬ 
ing headlights thereon, which caused 
collision with oncoming automobile 
at night, were apparent from obser¬ 
vation to guest.—Petteys v. Leith, 
252 N.W. 18, 62 S D 14!) 

24. Ind.—Pierce v. Clemens, 46 N.E 
2d 836, 113 Ind.App. 65 

Miss.—Monsour v. Farris, 181 So. 326, 
181 Miss. 803 

“The guest who voluntarily takes 
a chance on known dangers in pref¬ 
erence to renouncing the benefits of 
the relationship which he creates by 
entering the car, must himscif bear 
the consequences when he is injured 
by a known danger."—Bourestom v 
Bourestom, 285 N W. 426, 428, 231 
Wis. 666. 

25. Miss.—Monsour v. Farris, 181 So. 
326, 181 Miss. 803—Green v. Mad¬ 
dox, 151 So. 160, 168 Miss. 171 

N.D.—Eddy v. Wells, 231 N.W. 785, 
59 N.D. 663. 

Va—Boggs v. Plybon, 160 S.E. 77, 157 
Va. 30. 

Wis.—Koepke y. Miller, 6 N.W.2d 
670, 241 Wis. 501—Elkey v. Elkey, 
290 N.W. 627, 234 Wis 149, motion 
denied .292 NW. 300, 234 Wis. 149. 
42 C.J. p 105-5 note 38, p 1057 note 
(58. 

26. Ala.—Perkins v. Galloway, 69 
So. 875, 194 Ala. 265, L.R.A.1916E 
1190. 

42 C.J. p 1055 note 39. 

Duty not to increase hazard 

The term “assumption of risk" re¬ 
fers to duty of an automobile host 
not to increase hazard assumed by 
guest when entering automobile, and 
responsibility of guest to refuse hos- 
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pilality if he knows of careless hab¬ 
its or fixed defects which make host 
an unsafe "driver—Bourestom v. 
Bourestom, 285 N.W. 426, 231 Wis. 
666 . 

27. Wis.—Monsos v. Euler, 256 N.W. 
630, 21*6 Wis. 133. 

Fog 

Wis—Knlpfcr v. Shaw, 246 NW. 328, 
210 Wis. 617, amended 247 N.W. 
320, 210 Wis. 617. 

Frosty condition of windshield and 
windows 

Wis—Koepke v. Miller, 6 N.W.2d 670, 
241 Wis. 501. 

Weather conditions immaterial 

Guest’s assumption of risk of 
weather conditions was immaterial 
with respect to driver’s 1,ability for 
guest’s injuries where cause of ac¬ 
cident was driver’s sudden applica¬ 
tion of brakes when he had *»mple 
time and opportunity to bring auto¬ 
mobile to stop and avoid accident.— 
Monsos v. Euler, 256 N.W. 630, 216 
Wis. 133. 

28. La.—Sloan v. Gulf Refining Co. 
of Louisiana, App., 139 So.. 26. 

29. Wis.—Koepke v. Miller, 6 N W. 
2d 670, 241 Wis. 501—Elkey v. El¬ 
key, 290 N.W. 627, 234 Wis. 149, 
motion denied 292 N.W. 300, 234 
Wis. 149. 

30. Minn.—Landru v. -Stensrud, 17 
N.W.2d 322, 219 Minn. 227. 

Wis.—Brockhaus v. Neuman, 228 N. 
W. 477, 201 Wis. 57—Sommerfleld v. 
Flury, 223 N.W. 408, 198 Wis. 163. 
Going to football game 
Where plaintiff, with others, rode 
as a guest to a football game in de¬ 
fendant’s motor vehicle, and the time 
within which the trip was to be made 
was known to all parties, and no 
suggestion was made at any time 
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ing in the back seat, 31 or the necessity of making a 
detour. 32 An occupant does not assume the risk 
of a hazard or danger of which he has no knowl¬ 
edge or appreciation. 33 A guest of a police officer 
driving a motor vehicle does not assume the risk of 
a collision with another vehicle while assisting the 
officer to overtake a speeding traffic violator. 34 

Under a so-called guest statute, assumption of 
risk has been held to be available as an affirmative 
defense to an action by a guest to recover for in¬ 
juries sustained as a result of the willful or wanton 
conduct of the driver, 35 particularly if the guest has 
been guilty of the same kind of misconduct that 
constitutes the gross negligence of his host. 36 

Doctrine available only as to host . A guest’s as¬ 
sumption of risk, in case of a motor vehicle colli¬ 
sion, applies only as between the guest and his 
host, 37 and docs not bar recovery from a third per¬ 
son for injuries to which the third person’s negli¬ 
gence proximatcly contributed, 38 unless the acts of 
the host, in which the guest acquiesces, operate as 


the cause of the collision. 32 

Contributory negligence distinguished . An occu¬ 
pant’s assumption of risk is distinct from any ques¬ 
tion of his contributory negligence, 40 and in deter¬ 
mining the fact of the host’s nonliability for the oc¬ 
cupant’s injuries on the theory of assumption of 
risk the fact that the occupant was not guilty of 
contributory negligence is immaterial. 41 

(2) Condition of Vehicle 

A person who accepts a gratuitous ride In a motor 
vehicle assumes the risk of injury from any defect in¬ 
herent in the vehicle except as to a defect known to the 
driver and not known or patent to the occupant. 

The characteristics of a motor vehicle may be 
supposed to be within the contemplation of a guest 
when he accepts an invitation to ride therein, 42 and, 
accordingly, one who accepts a gratuitous ride in 
a motor vehicle accepts the vehicle as he finds it, 
and assumes the risk of injury from any defect in¬ 
herent in the vehicle, 43 except with respect to any- 


that defendant was driving improp¬ 
erly, and the car was in pood condi¬ 
tion, plaintiff assumed the risk of 
injury, where the car topp'ed over as 
a result of an attempt to make an 
unexpocted turn at too high a rate 
of speed.—Brockhaus v. Neuman, 2-8 
N.W. 477, 201 Wis 57. 

Biding to fire 

If guests in automobile, riding to 
fire, Bhould have anticipated some ac¬ 
cident would be sustained because of 
character of trip, it was unnecessary 
that they should anticipate happen¬ 
ing of particular accident—Sommer- 
fleld v. Flury, 223 N.W. 408. 198 Wis. 
163. 

31. La.—Duncan v. Pedarre, App., 
164 So. 498. 

32. La.—Duncan v. Pedarre, supra. 

33. Ind.—National Motor Vehicle Co. 
v. Kellum, 109 N.E. 196, 184 Ind. 
457. 

Mo —TTall v. Wilkerson, App., 84 S.W. 
2d 1063. 

N.Y.—Husso v. State, 2 N.Y.S.2d 350, 
16*6 Mlsc. 316. 

Tex.—McMllli&n v. Sims, Civ.App., 
112 S.W.2d 793. 

WIb. —Uren v. Purity Dairy Co,, 32 
N.W.2d 61*5, 252 Wis. 446. rehear¬ 
ing denied 33 N.W.2d 213, 252 Wis. 
446—Olson v. State Farm Mut. 
Automobile Ins. Co. of BloomIrg- 
ton, Ill.. 30 N.W.2d 196, 252 Wis. 
S7—Kuhle v. Ludwig, 295 N.W. 
41, 237 Wis. 147. 

34. Wash.—Carpenter y. Thomas, 8 
P.2d 1001, 164 Wash. 583. 

35. U.S.—Russell v. Turner, D.C. 
Iowa, 56 F.Supp. 455, affirmed, C. 
CJL, 148 P.2d 562. 


Iowa.—Miller v. Mathis. 8 N.W.2d 
744, 233 Iowa 221. 

Ohio.—Gill v. Arthur. 43 N E.2d 894, 
69 Ohio App 385 

33. Wis—Schubring V. Weggen, 291 
NW. 788. 234 Wis 517. 

37. Wis —Schubring v Weggen, su¬ 
pra—Canzoncn v Ileckert, 269 N. 
W. 716, 223 Wis. 25—Cameron V. 
Union Automobile Ins Co., 246 N. 
W. '420, 210 Wis. *659, rehearm* 
denied 247 N.W. 453, 210 Wis. 659 

38. Wis.—Kauth v. Landsverk, 271 
N.W. 841. 224 Wis 534—Canzoneri 
V. Heckert, 269 N W. 716, 223 Wis. 
25—Scory v. La Fave, .254 N.W. 643, 
215 Wis 21—Cameron v. Union 
Automobile Ins. Co , 246 N.W. 420, 
210 Wis. 659, rehearing denied 247 
N.W. 453, 210 Wis 659. 

Quest's assumption of risk inci¬ 
dent to host’s parking on left shoul¬ 
der of highway did not bar recovery 
for injuries inflicted by another mo¬ 
torist unless guest was negligent or 
was chargeable with host’s negli¬ 
gence through cooperation with host, 
or failure to use power to control 
host.—-Scory v. La Fave, 254 N.W. 
645, 215 Wis. 21. 

39. Wis.—Wiese v. Polzer, 248 N.W. 
113, 212 Wis. 337. 

40. Ind. — Pierce v. Clemens, 44 N.E. 
2d 836, 113 Ind.App. 65. 

Wis.—Nordahl v. Farmers Mut. Auto. 
InB. Co., 27 N.W.2d 707, 250 Wis. 
609. 

Acgnlssoenee of guest to manner In 
which host drives automobile relates 
Itself to assumption of risk rather 
than to contributory negligence.— 
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Switzer v. Weiner, 284 N.W. 509. 230 
Wis. 599. 

41. Wis—Nordahl v. Farmers Mut. 
Auto. Ins. Co., 27 N.W.2d 707, 250 
Wis. 609. 

42. Me—Avery v. Thompson, 103 A. 
4, 117 Me. 120, LR.A.1918D 205, 
Ann Cas 1918E 1122. 

43. U.S—Liggett & Mve’s Tobacco 
Co. v. De Parcq, C.C.AMinn., 6-6 F. 
2d 678. 

Ark.—reay v. Panich, 87 S W.2d 23, 
191 Ark. 638—Howe v. Little, 34 S. 
W.2d 218, 182 Ark. 1083. 

Ill.—Uartolucci v. Falleti, 41 N E 2d 
777. 314 111.App. 651, affirmed 46 N 
E 2d 9S0, 382 Ill. 168. 

Mich.—Gifford v. Dice, 257 NW. 830, 
269 Mich. 293, 96 A.L.R. 1477. 
Minn.—Olson v. Buckey, 19 N.W.2d 
57. 220 Minn. 155. 

N.Y.—Lahr v. Tirrill, 8 N.E.2d 298. 
274 N.Y. 112, reargument denied 
10 N.E.2d 675, 274 N.Y. 611—Gal¬ 
braith v. Busch, 196 N.E. 36, 2-67 
N.Y. 230—Higgins v. Mason, 174 N. 
E. 77, 255 N.Y. 104—Parker v. Hel- 
fert, 252 N.Y.S. 35, 140 Mlsc 905. 
S.D.—Petteys v. Leith, 252 N.W. 18, 
62 S.D. 149. 

Va.—Boggs y. Plybon, 160 S.E. 77, 
157 Va. 30. 

W. Va.—Lewellyn v. Shott, 1*55 S.E. 
115, 109 W.Va. 379—Marple v. Had¬ 
dad, 138 S.E. 113, 103 W.Va. 1508, 
61 A.L.R. 1248. 

Wis.—Haugen v. Wittkopf, 7 N.W.2d 
886, 242 Wis. 276—Hensel v. Hen- 
sel Yellow Cab Co.. 245 N.W. 159. 
209 Wis. 489—Sweet v. Underwrit¬ 
ers' Casualty Co., 240 N.W. 199, 
206 Wis. 447—Waters v. Markham, 
235 N.W. 797. 204 Wis. 833—Ponei- 
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thing in the nature of a trap or concealed defect 
known to the driver and not known or patent to 
the guest or other occupant, 44 and subject to the 
operator’s duty to warn him of a known dangerous 
defect, as discussed supra § 403. 

§ 487. Reliance on Care of Others 

a. In general 

b. Assumption of risk 

a. In General 

An occupant of a motor vehicle ordinarily may rely, 


within reasonable limits, on the assumption that hie 
driver, and others on the highway, will exercise reason- 
able care to avoid danger; but this does not Justify the 
occupant In Intrusting his safety absolutely to the driver. 

In the absence of any fact or circumstance indi¬ 
cating that the driver is incompetent or careless, an 
occupant or guest in a motor vehicle ordinarily has 
the right to rely on the assumption, within reason¬ 
able limits, that the driver possesses skill and judg¬ 
ment and, in the operation of the motor vehicle, will 
exercise reasonable care and vigilance to avoid dan¬ 
ger, 46 especially where tfie guest is seated oft the 


towcki v. Harres, 228 N.W. 126, 
200 Wis. 504—Sommerfleld v. Flury, 
223 N.W. 408, 198 Wis. 1€3—Krue¬ 
ger v. Krueger, 222 N.W. 784, 197 
Wis. 588—Cleary v. Eckart, 210 N. 
W. 267. 191 Wis. 114, 51 A.L.R. 576. 
42 C.J. p 1059 note 85. 

Mistake of Judgment 
Guest assumes risks arising out of 
automobile owner’s mistake of Judg¬ 
ment in believing automobile is safe 
for travel —Kemp v. Stephenson, 247 
NTS. 650, 139 Misc. 38. 

Tires 

(1) Tires are part of automobile 
within rule that guest assumes risk 
of accident occurring through defec¬ 
tive condition of automcblle, with 
certa-n exceptions.—Pawlowski v. Es- 
kofski, 244 N.W. 611. 209 Wis. 189. 

(2) The risk of riding on tires 
which had been used for approxi¬ 
mately seventeen thousand miles and 
which had no appar^nt^defects dis¬ 
coverable by owner of automobile in 
exercise of ordinary care was ordi¬ 
nary risk of automobile travel which 
was assumed by guest, precluding re¬ 
covery for injuries received by guest 
when tire blew out —Monsour v. 
Farris. 181 So. 326, 181 Miss. 803. 

44. U.S—Liggett & Myers Tobacco 
Co. v. De Parcq, C.C.A.Minn , 66 F. 
2d 678. 

Ark—Peay v. Panlch. 87 S W 2d 23, 
191 Ark. 538—Shrigley v. Pierson, 
72 S.W.2d 541, 189 Ark. 386. 

Ill —Bartolucci v. Falleti, 41 N.E.2d 
777, 314 IU.App. 551, affirmed 46 
N E.2d 980, 882 Ill. 148. 

Iowa.—Stanbery v. Johnson, 254 N.W. 
303, 218 Iowa 160. 

Minn.—Olson v. Buckey, 19 N.W.2d 
07, 220 Minn. 155. 

Neb.—In re Byrne’s Estate, 277 N.W. 
74, 133 Neb. 750. 

N.T.—Lahr v. Tirrlll, 8 N.E.2d 298. 
274 N.T. 112, reargument denied 10 
N.E.2d 675. 274 N.T. 611—Galbraith 
▼. Busch, 196 N.E. 36, 267 N.T. 230. 
8.D.—Petteys v. Leith, 252 N.W. 18, 
62 S.D. 149. 

Va.—Boggs v. Plybon, 160 S.E. 77.157 
Va. 80. 

Wis. — Hensel v. Hensel Tellow Cab 
Co., 245 N.W. 169, 209 Wis. 489- 
Sweet v. Underwriters* Casualty 
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Co., 240 N.W. 199, 206 Wis. 447— 
Poneitowcki v. Harres, 228 N.W. 
126, 200 Wis. 504. 

42 C.J. p 1059 note 86. 

Absenoe of nut from steering wheel 
was held not a ‘'trap."—Albers v. 
Shell Co. of California, 286 P. 752, 
760, 104 Cal.App. 733. 

Defective accelerator 
A guest driving an automobile at 
the request of the owner is not guil¬ 
ty of assumption of risk, where the 
accident happens because of the 
sticking of a defective accelerator, 
since the guest is placed in a position 
of peril by the owner—Hennig v. 
Booth, 132 A. 294, 4 N.J.Misc. 150. 

45. U.S.—McCrate v. Morgan Pack¬ 
ing Co., C.C.A.Ohlo. 117 F.2d 702— 
Kuper v. Betzer, C.C.A.SD.. 
115 F.2d 842—Daugherty v. Fom- 
peo Transporting Corporation, C. 
C.A.Mass . 62 F 2d 349. 

Conn —Guarnaccia v. Wiecenski, 81 
A.2d 464, 130 Conn. 20—Speerle v. 
Dabney, 155 A. 56. 113 Conn. 302 
Ga—Lazar v. Black & Whit? Cab 
Co.. 179 S.E. 2*50. 50 Ga.App. 667— 
Eddleman v. Askew, 179 S E. 247, 
50 Ga.App. 540. 

Ind.—Lindley v. Sink, 30 N.E.2d 466, 
218 Ind. 1. 

Iowa—Jensvold v. Chicago Great 
Western It Co , 12 N.W.2d 293, 234 
Iowa 627—Teufel v. Kaufmann, 6 
N.W.2d 850, 233 Iowa 443—Denny 
v. Augustine, 275 N.W. 117, 223 
Jowa 1202—Carpenter v. Wolfe, 273 
N.W. 169, 223 Iowa 417. 

Ky.—RennoldB* Adm’x v. Waggoner, 
111 S.W.2d 647. 271 Ky. 300. 

La.—Delaune v. Breaux, 139 So. 753, 
174 La. 43—Cassar v. Mansfield 
Lumber Co., App., 35 So.2d 797— 
Coffey v. Lalanne, App., 20 So.2d 
614, opinion adhered to 24 So.2d 
•6*58—Chaney v. Hutches, App., 192 
So. 556—Barr v. Fidelity & Casual¬ 
ty Co. of New Tork, App., 188 So. 
521—Johnson v. National Casualty 
Co., App., 176 So. 235—Clifton v. 
Dean, App., 169 So. 788, followed in 
169 So. 790—Prudhomme v. Con¬ 
tinental Casualty Co., App., 1*69 So. 
147—Ponder v. Ponder, App., 157 
So. 627—Gomer v. Andlng, App., 
146 So. 704, rehearing denied 147 
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So. 545—Brown ▼. Dalton, App., 
143 So. 672—Chanson v. Morgan's 
Louisiana & T. R. & 8 . S. Co., 136 
So. 647, 18 La.App. 602—Bailey ▼. 
Demourellc, 135 So. 623, 17 La.App. 
116, followed in Eastman v. De- 
mourelle, 135 So. €25, 17 La.App. 
119—Delaune v. Breaux, 135 So. 
253, 18 La.App. 609, affirmed 139 So. 
753, 174 La. 43—Grouchy v. Globe 
Furniture Co., 134 So. 347, 16 LA 
App. 311—Grantham v. Smith, App., 
134 So. 263, reversed on other 
grounds Lorance v. Smith, 138 So. 
871, 173 La. 883. 

Md.—State, to Uso of Creasey v. 

Pennsylvania, 69 A.2d 190 
Mass.—Brightman v. Blanchette, 80 
N.E.2d 864, 307 Mass 584—Gallup 
v. Lazott, 171 N.E. 658, 271 Mass. 
406. 

Mo —Flint v. Chicago, B. & Q. R. Co., 
207 S.W.2d 474—State ex rel. Al¬ 
ton R. Co. v. Shnin. 143 S.W.2d 
233, 346 Mo 681—Buehler v. Festus 
Mercantile Co., 119 SAV.2d 961, 343 
Mo. 139—Annin v. Jackson. 100 S. 
W 2d 872, 340 Mo. 331—Setzer v. 
Ulrich. App., 90 S.W.2d 154. 

Neb.—Rogers v. Brown, 260 N W. 794, 
129 Neb. 9—Lewis v. Rapid Transit 
Lines. 252 N.W. 804, 126 Neb. 158. 
N.H.—Macgowan v. Mills, 35 A.2d 
797, 93 N.H. 84—Sanders v. H. P. 
Welch Co.. 26 A.2d 34, 92 N.H. 
74—Mason v. Andrews, 167 A. 156, 
86 N.H. 277. 

N.Y.—Reilly v. Rawleigh, 281 N.Y.S. 

366, 245 App.Div. 190. 

Ohio.—Bush v. Harvey Transfer Co., 
67 N.E.2d 851, 146 Ohio St. 657- 
Smith v. Cushman Motor Delivery 
Co, 6 N.E.2d 594, 54 Ohio App. 99— 
Simensky v. Zwyer, 178 N.E. 422. 
40 Ohio App. 275. 

Pa.—Simrell v. Eschenbach, 154 A. 
369, 303 Pa. 156—Alperdt v. Paige, 
140 A. 55*5, 292 Pa. 1—Zimmer v. 
Little, 10 A.2d 911, 138 Pa.Super. 
374. 

S.D.—Scheuring v. Northern States 
Power Co., 294 N.W. 175, 67 S.D. 
484. 

Tenn.—Tennessee Cent. R. Co. ▼. 
VanhoV, 226 S.W. 225, 143 Tenn. 
312—Chickasaw Wood Products Co. 
v. Lane, 125 S.W.2d 164, 22 Tenn. 
App. 596—Harrison v. Graham, 107 
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back seat. 48 In accordance with this rule, unless 
the danger is known or obvious, an occupant is not 
required to anticipate negligence on the part of the 
driver, 47 and is not guilty of contributory negli¬ 
gence if, in reliance on the skill and due care of 
the driver, he does not take active steps to see that 
the vehicle is properly operated. 48 

In the absence of any fact or circumstance indi¬ 
cating the contrary, an occupant need not antici¬ 
pate that the driver, who fcas exclusive control and 
management of the vehicle, will enter a sphere of 
danger, 49 will omit to exercise proper care to ob¬ 
serve the approach of other vehicles, 50 or fail to 


keep the speed of the vehicle within proper limits, 81 
or violate the law of the road, 89 or otherwise im¬ 
properly increase the ordinary risks or dangers of 
travel on the public highway. 63 An occupant may 
also rely on the assumption that the driver can con¬ 
trol his car within a reasonable distance of an ob¬ 
struction to which his attention is called. 64 

An occupant of a motor vehicle, however, may 
not abandon the exercise of his own faculties and 
intrust his safety absolutely to the driver, regard¬ 
less of the imminence of danger, or the visible lack 
of ordinary care on the part of the driver to avoid 
harm, 65 and if the occupant knows, or by the exer- 


SW.2d 617, 21 Tenn.App. 189— 
Woodfln v. Insel, 18 Tenn.App. 493 
—Tennessee Cent. Ry. Co. v. Mel¬ 
vin, 5 Tenn.App. 85. 

Tex.—Harper v. Texas & P. Ry. Co., 
Civ.App., 146 S.W.2d 426. 

Xu other words, a guest Is not 
required to foresee, nor is he re¬ 
sponsible for, & danger suddenly cre¬ 
ated by a combination of circum¬ 
stances.—Zimmer v. Little, 10 A.2d 
911, 138 Pa.Super. 874. 

Minor guest has been held not con- 
trlbutorily negligent, when approach¬ 
ing Intersection, in relying on ex¬ 
perienced driver’s proper operation of 
automobile.—Bailey v. Demourelle, 
136 So. -623, 17 La. App. 116, followed 
in Eastman v. Demourelle, 135 So. 
*926, 17 La.App. 119. 

Guest need not Investigate safety 
appllsnues on host’s automobile or 
ascertain that driver is complying 
with law.—Yates v. Brazelton, 291 P. 
696, 108 Cal.App. 533. 

46. La.—Chaney v. Hutches, App., 
192 So. 5*56. 

▲ passenger sitting in rear seat of 

automobile, who was not controlling 
driver and had no right of control, 
and was not aware of ganger of col¬ 
lision until collision was unavoid¬ 
able, was not under any duty to'act 
and was not guilty of contributory 
negligence.—Goldberg v. Cook, 289 
N.W. 612, 206 Minn. 450. 

47. Cal.—Hagen v. Metzger, 20 P.2d 
117,130 Cal.App. 497. 

Ga.—Corpus Jpxfts cited in Russell v. 
Bayne, 163 S.E. 290, 291, 45 Ga. 
App. 65. 

Iowa.—Williams v. Kearney, 278 N. 

W. 180, 224 Iowa 1006. 

N.H. —Laflamme v. Lewis, 192 A. 851, 
89 N.H, 69. 

Pa.—Kirr v. Suwak, 9 A.2d 735, 886 
Pa. 561—Zimmer v. Little, 10 A.2d 
911, 138 Pa.Super. 374. 

S.C.—Cummings v. Tweed, 10 S.E.2d 
822, 195 S.C. 173. 

Vt.—Huestis v. Lapham’s Estate, 32 
A,2d 116, 113 Vt. 191—Steele v. 
Lackey, 177 A. 309, 107 Vt. 192— 
Round v. Pike, 148 A. 283, 102 Vt. 


324—Higgins v. Metzger, 143 A. 
394, 101 Vt. 285. 

42 C.J. p 1170 note 42. 

City employee riding in city truck 
was not bound to anticipate negli¬ 
gence.—Rice v. City of Portland, 17 
P.2d 562, 141 Or. 205. 

48. Ohio.—Bush v. Harvey Transfer 
Co., 67 N.E.2d 851, 146 Ohio St. 
6*57. 

49. N.H.— Corpus Juris cited in Hoen 
v. Haines, 154 A. 129, 130, 85 N.H. 
36. 

N.J.—Fallcki v. Camden County Cov¬ 
erage Co., 37 A.2d 858, 131 N.J.Law 
590—Tobiah v. Cohen, 164 A. 415, 
417, 110 N.J.Law 296. 

S.C.— Corpus juris quoted in Funder¬ 
burk v. Powell, 187 S.E. 742, 749, 
181 SC. 412. 

42 C.J. p 1171 note 43. 

50. N.H.— Corpus Juris cited in Hoen 
v. Haines, 154 A. 129, 130, 85 NIL 
36. 

N J.—Fallcki v. Camden County Bev¬ 
erage Co., 37 A.2d 858. 131 N.J.Law 
690—Tobish v. Cohen, 1-64 A. 415. 
417, 110 N.J.Law 296. 

S.C.—Funderburk v. Powell, 187 S.E. 

742, 181 S.C. 412. 

42 C.J. p 1171 note 44. 

51. La.—Corpus Juris cited in Pipes 
v. Gallman, 140 So. 40, 43, 174 La. 
257. 

N.J.—Fallcki v. Camden County Bev- 
! erage Co., 37 A.2d 858, 131 N.J.Law 
690—Toblsh v. Cohen, 164 A. 416, 
417, 110 N.J.Law 296. 

S.C.—Funderburk v. Powell, 187 S.E. 
742, 181 S.C. 412. 

Vt.—McAndrews v. Leonard, 134 A. 
710, 99 Vt. 512. 

WiB.—Switzer v. Weiner, 284 N.W, 
509, 230 Wis. 599. 

Guest la rear seat was not bound 
to Anticipate or suspect negligence 
of driver in driving at excessive 
speed In violation of statute.—Mc¬ 
Andrews v. Leonard, 134 A. 710, 99 
Vt. 612. 

56. Or.—Rice v. City of Portland, 17 
P.2d 562, 141 Or. 205. 

Wis.—Olson v. State Farm Mut. Auto. 
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Ins. Co. of Bloomington, Ill., 80 N. 
W.2d 196, 262 Wis. 204. 

53. N.J.—Fallcki v. Camden County 
Beverage Co., 37 A 2d 858, 131 N. 
J.Law *590—Tobish v. Cohen, 164 A. 
415, 417, 110 N.J.Law 296. 

R.I.—Leonard v. Bartle, 135 A. 853, 
48 R.I. 101 

S C —Funderburk v. Powell, 187 S.E. 
742, 181 S.C. 412. 

Tenn.—Wilkins v. Malone, 18 Tenn. 
App. 648. 

42 C.J. p 1171 note 47. 

Guest riding ou bed of truck had 
right to assume that truck driver 
would exercise care to avoid ordi¬ 
nary dangers of road including negli¬ 
gence of drivers of other vehicles — 
Roddy Mfg. Co. v. Dixon, 10*5 S.W.2d 
513, 21 Tenn.^Vpp. 81. 

Starting without signal 
La.—Richey v. Swink, App., 4 So. 2d 
749. 

54. Tenn.—Wilkins V. Malone, 13 
Tenn.App. 648. 

55. Ala.—Bradford v. Carson. 137 So. 
426, 223 Ala. 694—McDermott v. 
Slbert, 119 So. 681, 218 Ala. 670. 

Ill.—Pope v. Illinois Terminal R. Co., 
67 N.E2d 284, 329 Ill.App. 62- 
Price v. Chicago & E. I. Ry. Co., 
270 Ill.App. 111. 

Iowa.—Jensvold v, Chicago Great 
Western R. Co., 12 N.W.2d 293, 234 
Iowa *627. 

La.—Aaron v. Martin, 177 So. 242, 188 
La. 371— Coxpus Juris quoted in 
Lorance v. Smith, 138 So. 871, 876, 
173 La. 888—Lockhart v. Missouri 
Pac. R. Co., App., 153 So. 577- 
Brown v. Dalton, App., 143 So. 
672. 

Mo.—Buehler v. Festus Mercantile 
Co., 119 S.W.2d 961, 843 Mo. 139— 
Annin v. Jackson, 100 S.W.2d 872, 
340 Mo. 331—Seism v. Alexander, 
93 S.W.2d 36, 230 Mo.App. 1175— 
Heyde v. Patten, App., 39 S.W.2d 
818. 

Neb.—Whitney v. Penrod, 82 N.W.2d 
131, 149 Neb. 636. 

N.C.—Bogen v. Bogen, 18 S.B.2d 162, 
220 N.C. 648—Cummings v. Tweed, 
10 S.B.2d 822, 195 S.C. 178. 
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cise of reasonable care should know, that he can 
no longer rely on the driver to exercise reasonable 
care and caution he himself should take affirmative 
action and exercise care proportionate to the known 
or obvious danger. 66 If he fails to use such care, 
including the exercise of his own senses of sight, 
hearing, and perception to protect himself under 
such circumstances, he is guilty of contributory neg¬ 
ligence. 57 

Persons other than occupant's driver . A motor 
vehicle occupant may also rely on the assumption, 
until the contrary appears, that other motorists will 
operate their motor vehicles with reasonable or or¬ 
dinary care, 68 and comply with highway regula¬ 
tions, 69 such as that they will obey the law of the 
road, 60 will signal the approach of the vehicles 
which they are driving, 61 or will observe intersec- 


§ 487 

tion signals against them, 62 or at least will have 
their vehicles under control, at an intersection, so 
as to yield the right of way, if necessary, to the 
vehicle in which the occupant is riding, and which 
has the right of way. 68 

b. Assumption of Risk 

An occupant or guest In a motor vehicle assumes the 
risk of Injury Incident to the driver’s skill, competency, 
or Judgment In operating the vehicle. 

A guest, in entering the motor vehicle of his 
host, accepts the driver with his known habits of 
driving 64 with such skill, competency, and judgment 
in operating motor vehicles as he actually possess¬ 
es, and assumes the risk of injury incident to the 
driver’s unskillfulness or error in judgment in the 
management and control of the vehicle, 66 and the 


Tenn.—Dedman v. Dedman, 291 S.W. 
449, 155 Tenn. 241—Webster v. 

Trice, 133 S.W.2d 621, 23 Tenn App 
3'65—Tennessee Cent. R. Co. v. Mel¬ 
vin, 5 Tenn App 85. 

42 C.J. p 1171 note 48. 

Ctaest riding* In front seat of auto¬ 
mobile having equal opportunity with 
driver to see, in absence of divert¬ 
ing circumstances, cannot completely 
surrender to driver’s care.—Hutchin¬ 
son v. Sioux City Service Co., 230 N. 
W. 387, 210 Iowa 9. 

Wife riding with her husband can¬ 
not by reason of her husband’s pres¬ 
ence abandon precautions and blindly 
entrust all care for her safety to her 
husband —Bogen v. Bogen, 18 S E 
2d 162. 220 N.C. 648—42 C.J. p 1171 
note 48 Lad. 

56. Conn.—Guarnaccla v. Wiecenski, 
31 A.2d 464, 130 Conn. 20. 

Ga—Eddleman v. Askew, 179 S.E. 

247, <50 Ga.App. 640. 

Ill.—Pope v. Illinois Terminal R. Co., 
•67 N E.2d 284, 329 Ill.App. 62. 

La.—Barr v. Fidelity & Casualty Co- 
of New York, App., 188 So 521— 
Clifton v. Dean, App., 169 So. 788, 
followed in 169 So. 790—Brown v. 
Dalton, App., 143 So. 672. 

Minn.—Kapla v. Lehti, 30 N.W.2d 685, 
225 Minn. 325. 

N.H. — Mason v. Andrews, 167 A. 156, 
86 N.H. 277. 

Tenn.—Woodfln v. Insel, 13 Tenn. 
App. 493. 

Tex.—Harper v. Texas & P. Ry. Co., 
Civ.App., 146 S.W.2d 42-6, error re¬ 
fused. 

Duty to tako affirmative action 

Guest passenger is under duty to 
take affirmative action for his own 
protection only when It becomes ap¬ 
parent to him that he can no longer 
rely on driver to protect him, as 
where driver by conduct shows that 
he is incompetent, or is unmindful 
of, or oblivious to, dangers of which 


guest is aware—Kapla v. Lehti, 30 
NW.2d 685, 225 Minn. 325. 

57. IJ S.—Marcus v. Forcier, C.C A 
Mass, 38 F.2d 8. 

Ill.—Pope v. Illinois Terminal R. Co., 
67 N.E 2d 284, 329 Ill.App 62. 

La—Aaron v. Martin, 177 So 242, 
246, 188 La 371— Corpus Jails 

quoted In Lnranre v. Smith, 138 
So. 871, 876, 173 La. 883—^Grouchy 
v. Globe Furniture Co, 134 So 
347, 16 La App 311. 

Mass.—Oppenhoim v. Barkln, 159 N. 
E. 628, 262 Mass. 281, 61 A.L.R. 
1228. 

Mont.—Marinkovich v. Tierney, 17 P. 
2d 93. 93 Mont. 72. 

N.H.—Richards v. Richards, 166 A. 
823. S6 N.H. 273. 

S C.— Corpus Juris quoted in Fun¬ 
derburk v. Powell, 187 S.E. 742, 
749, 181 S.C. 412. 

S D.—Lapp v. J. Lauesen & Co, 293 
NW. 1536. «7 S.D. 411. 

42 C.J p 1171 note 49. 

Wlfs riding with husband could 
not recover against third person for 
injuries if, in exercise of ordinary 
care, she coul<} have known that 
danger threatened and that driver 
was remiss in guarding against it. 
—Setzer v. Ulrich, Mo.App., 90 S.W.2d 
154. 

58. Ga.—Lazar v. Black & White 
Cab Co., 179 S.E. 250, 50 Ga.App. 
'567. 

Ill.—Thomas v. Buchanan, 192 N.E. 
215, 357 Ill. 270. 

Minn.—Jacobsen v. Ahasay, 246 N.W. 
670, 188 Minn. 179. 

Vt.—Leclalr v. Boudreau, 143 A. 401, 
101 Vt. 270. 63 A.L.R. 1427. 

59. Iowa.—Rogers v. Jefferson, 275 

N.W. 874, 224 Iowa 324. * 

Minn.—Jacobsen v. Ahasay, 246 N. 
W. 670, 188 Minn. 179. 

60. Iowa.—Willis v. Scherta, 178 X. 
W. 321, 188 Iowa 712. 
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Or.—Rice v. City of Portland, 17 P.2d 
562, 141 Or. 205. 

42 C.J. p 1173 note 61. 

TailllghtS 

An occupant was not required to 
search the highway for unlighted ve¬ 
hicles but could assume that auto¬ 
mobiles would be provided with tail- 
lights required by statute.—Smith v. 
Producers Cold Storage Co. f Mo.App., 
128 S.W.2d 299. 

Wrong side of road 

Automobile passenger could as¬ 
sume that motorist approaching on 
wrong side of highway would return 
to right side in time to avoid colli¬ 
sion.—McComas v. Clements, 21 P.2d 
895, 137 Kan. 681. 

61. Iowa.—Willis v. Schcrtz, 175 N. 
W. 321, 188 Iowa 712. 

62. Ohio.—Henderson v. Cleveland 
Ry. Co., 1*75 N.E. 863, 123 Ohio St. 
468. 

“Slow” sign 

An occupant had right to assume 
that other motorist seen approaching 
from the left, would take cognizance 
of presence of ’’slow” sign facing 
traffic from that direction.—Rogers v. 
Jefferson, 275 N.W. 874, 224 Iowa 324 

63. Ill.—Thomas v. Buchanan, 192 
N.E. 216, 357 Ill. 270. 

Sk U.S.—Liggett & Myers Tobacco 
Co. v. De Parcq, C.C.A.Minn., 66 F. 
2d 678. 

Wis.—Harter v. Dickman, 245 N.W. 
157, 209 Wis. 283—Poneltowcki ▼. 
Harres, 228 N.W. 126. 200 Wis. 604 
—Olson v. Hermansen, 220 N.W. 
203, 196 Wis. 614, 61 A.L.R. 1243. 
65. UJ3.—Liggett & Myers Tobacco 
Co. v. De Parcq, C.C.A.Minn., 66 F. 
2d 678. 

Ark.—Peay v. Panlch, 87 S.W~2d 23, 
191 Ark. 538. 

Neb.—Kelly v. Gagnon, 236 N.W. 1*60, 
121 Neb. 113. 

S.D.—Hall v. Hall. 258 N.W. 491. 
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guest may demand no more than that the driver con¬ 
scientiously exercise the skill possessed by him in 
handling the automobile in emergencies. 66 He does 
not, however, assume the risk of a danger or haz¬ 
ard caused by the driver's unexpected negligence, 67 
such as his failure properly to manage and control 
the vehicle, 68 or a danger caused by his faulty or 
hasty judgment based on faulty premises proceed¬ 
ing from careless observation, 68 or by a condition 
of the driver's faculties of which the guest is un¬ 
aware ; 70 nor does he assume the risk of a danger 
created by the negligent operation of motor vehi¬ 
cles over which he has no control. 71 An occupant 
has been held to assume the risk of injury by rea¬ 
son of the driver falling asleep at the wheel, where 
the occupant knows that the driver had been with¬ 
out sleep the night before; 72 but it has also been 


61 C.J.& 

♦ 

held that he does not assume the risk of a physi¬ 
cian's drowsiness while driving, where he knows- 
that the physician had only a few hours sleep on 
the preceding night. 73 

§ 488. Duty to Observe and Warn of Danger 

a. In general 

b. Occupant sleeping 

c. Compared with vigilance of driver 

d. Assumption of risk 

a. In General 

An occupant or guest In a motor vehicle le not under 
an absolute duty to discover end warn the driver of ap¬ 
proaching vehicles or other dangers, and ordinarily la not 
required to keep a constant lookout for this purpose. The 
extent of his duty Is to exercise reasonable care, depend¬ 
ing on the circumstances, to discover and warn the driv¬ 
er of known or obvious dangers. 


Wls.—Haugen v. Wittkopf, 7 N.W.2A 
886. 242 Wis. 276—Hutzler v. Mc¬ 
Donnell. 7 N.W.2d 835, 242 Wls. 
256—Schneider v. American Indem¬ 
nity Co., 6 N.W.2d 644, 241 Wls. 
568—Bohren v. Lautenschlager, 1 
N.W. 2d 792. 239 Wls. 400—School 
v. Milwaukee Automobile Ins. Co., 
291 N.W. 311, 234 Wis. 332—Ru¬ 
dolph v. Ketter, 289 N.W. 674, 233 
Wis. 329—Schwab v. Martin. 279 N. 
W. 699, 228 Wis. 45—Young: v. 
Nunn, Bush & Weldon Shoo Co., 
249 N.W. 278, 212 Wis. 403—Eisen- 
hut v. Eisenhut. 248 N.W. 440. 212 
Wis. 467, 91 A.L.R. 649, rehearing 
denied 260 N.W. 441, 212 Wis. 467, 
91 A.L R. 652—Harter v. Dlckman, 
246 N.W. 157, 209 Wis. 283—Gan¬ 
ger v. Weed. 244 N.W. 688, 209 Wis. 
135—Poneitowcki v. Harres, 228 N. 
W. 126, 200 Wls 604—Krueger v. 
Krueger, 222 N.W. 784, 197 Wis. 
588—Olson v. Hermansen, 220 N.W. 
203, 196 WiB. 614. 51 A.L.R. 1243— 
Cleary v. Eckart, 210 N.W. 267, 191 
Wis. 114. 

“This role &■ separate and distinct 
from the doctrines applicable to 
emergencies and from the rules re¬ 
lating to the acquiescence of a guest 
In the conduct of a host which he 
Impliedly accepts by not protesting." 
—Rudolph v. Ketter, 289 N.W. 674, 
676. 283 Wis. 329. 

Quest, knowing driver had only one 
astt. assumed risk of any contin¬ 
gency.—Doggett v. Lacey, 9 P.2d 257, 
121 Cal.App. 395. 

66. Wis.—Hutzler v. McDonnell, 7 N. 
W.2d 835. 242 Wis. 255—Bohren V. 
Lautenschlager, 1 N.W.2d 792, 239 
Wls. 400—Eisenhut v. Eisenhut. 
<248 N.W. 440. 212 Wls. 467, 91 A. 
L.R. 549, rehearing denied 250 N. 
W. 441, 212 Wls. 467, 91 A.L.R. 
662. 

67. Or.—Smith v. Pacific Truck Ex¬ 
press, 100 P.2d 474, 164 Or. 818. 


S.D,—Zeigler v. Ryan, 271 NW. 767, 
65 S.D. 110. 

Automobile owner -voluntarily join¬ 
ing pleasure expedition did not there¬ 
by assume rif*ks from driver’s unex¬ 
pected negligence.—Williamson v. 
Fitzgerald, 2 P.2d 201, 116 Cal.App. 
19. 

Lights 

A guest does not assume the auto¬ 
mobile driver's sudden and tempo¬ 
rary failure to return his lights from 
dim to full after an oncoming auto¬ 
mobile has gone by unless it is a 
known practice and constant enough 
to attract the attention of a reason¬ 
able person exercising ordinary care. 
—Tietz v. Blaier, 26 N.W.2d 551, 250 
Wis. 214. 

Assumption of risk as to driver’s 
negligence is Immaterial, where such 
negligence could not have been con¬ 
tributing cause of accident.—Patter- 
Bon v. Phillips, 256 N.W. 624, 216 
Wis. 165. 

8A Wis.—Hutzler v. McDonnell, 2 N. 
W.2d 207, 239 Wis. 568—Milwaukee 
Automobile Ins. Co., Limited, Mu¬ 
tual v. Felten, 281 N.W. <637, 229 
Wls. 29. 

7allure to stop 

A guest does not assume the risk 
of danger arising from the host’s 
failure to come to a complete stop 
before entering ai^ arterial highway. 
—Milwaukee Automobile Ins. Co., 
Limited, Mutual, v. Felten, supra. 
69. Wis.—Rudolph v. Ketter, 289 N. 
W. 674, 233 Wis. 329—Harter v. 
Dlckman, 245 N.W. 167, 209 Wis. 
283. 

Misjudging distance 

Wis.—Rudolph v, Ketter, 289 N.W. 
674, 233 Wis. 329. 

Driver's failure properly to calcu¬ 
late course of automobile making 
wide right turn into highway from 
his left ‘ was so directly connected 
with his driving ability as to be in- 
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eluded In risk assumed by his guest. 
—Grover v. Sherman, 252 N.W. 680 r 
214 Wls. 152. 

7a Miss.—Gower v. Strain, 145 So. 
244, 169 Miss. 344. 

71. Colo.—Leonard v. Bauer, 149 P. 
2d 376, 112 Colo. 247. 

Where two drivers create a danger, 
ous condition by each following a 
course along a highway which, under 
rules of road, he has no right to fol¬ 
low, a passenger who has no control 
of either motor vehicle does not as¬ 
sume the hazard of the peril negli¬ 
gently so created.—Campbell v. Trate, 
149 P.2d 380, 112 Colo. 265—Leonard 
v. Bauer, 149 T.2d 376, 112 Colo. 247. 

72. Wls.—Markovich v. Schlafke, 
284 N.W. 516, 230 Wis 639—Krue¬ 
ger v. Krueger, 222 N.W. 784, 197 
Wis. 588. 

Matter for consideration 

Fact that plaintiit guest started au¬ 
tomobile trip with full knowledge 
that defendant had not obtained suffi¬ 
cient sleep the night previously, al¬ 
though a matter for consideration in 
determining whether plaintiff exer¬ 
cised proper diligence, did not con¬ 
stitute a rash, imprudent, and dan¬ 
gerous undertaking so as to chargo 
plaintiff with having assumed the 
risk.—Horne v. Neill, 29 S.E.2d 275. 
70 Ga.App. 602, followed in 29 S.E.2d 
280, 70 Go.App. 610. 

73. Miss.—Gower v. Strain, 146 So. 
244, 247, 169 Miss. 344. 

"In the fact that a physician, who 
was accustomed to being disturbed 
and making visits at all hours of the 
night, had secured only three and 
one half hours of sleep the preceding 
night, there was nothing to charge 
• . • [the occupant] with knowl¬ 

edge or notice of probable dangers 
resulting from the negligent driving 
of the automobile by him while In a 
state of drowsiness or sleep."—Gower 
v. Strain, supra. 
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Since an occupant of a motor vehicle may rely, 
to a limited extent, on the assumption that the driv¬ 
er will exercise proper care and caution, as dis¬ 
cussed supra § 487, the occupant’s or guest’s duty 
to warn him usually does not arise until some fact 
or circumstance out of the usual and ordinary is 
presented. 74 An occupant cannot be held to an 
absolute duty, in every case and under all circum¬ 
stances, to use his senses in order to discover ap¬ 
proaching vehicles or other dangers 75 or to warn 
the driver or give him directions concerning such 
dangers, 76 and his failure to discover a danger or 
to warn the driver thereof in time to avert an ac¬ 
cident does not necessarily constitute contributory 
negligence. 77 Ordinarily an occupant or guest is 


not required to be constantly on the lookout for any 
unexpected danger or sudden emergency that may 
arise, 78 where there is nothing to indicate that the 
driver is incompetent or that he is not driving in a 
careful manner, 79 and a guest or occupant has been 
held not to be responsible for mere inaction in fail¬ 
ing to discover dangers of which he is ignorant, 
but which might have been discovered had he been 
giving his attention to the roadway ahead of him. 8 ® 

The extent of the occupant's duty is to exercise 
reasonable or ordinary care and caution, depending 
on the circumstances existing at the time of the ac¬ 
cident, to look out for approaching vehicles or other 
dangers, 81 and to warn the driver of dangers or 
threatened dangers, apparently not observed or 


74. Neb.—Rogers v. Brown, 260 N. 
W. 794, 129 Neb. 9—Lewis v. Rapid 
Transit Lines, 252 N.W. 804, 126 
Neb. 158. 

75. U.S— Kuper v. Betzer, CC.A.S. 

D. , 115 F 2d 842. 

Ind.—Lindley v. Sink, 30 N.E.2d 456, 
218 Ind. 1. 

Iowa—Jensvold v. Chicago Great 
Western R. Co., 12 N.W.2d 293, 234 
Iowa 627. 

Ohio—Rush v. Harvey Transfer Co., 
67 N E 2d 861, 146 Ohio St. 657. 

Or—Whiting v. Andrus, 144 P 2d 601, 
173 Or. 133. 

S.D —Scheuring v. Northern States 
Power Co.. 294 N.W. 176, 67 S.D. 
484. 

42 C J p 1172 note 50. 

70. Cal—Crawford v. Rose, 39 P.2d 
217, 2 Cal.App 2d 734. rehearing 

denied 40 P.2d 277, 2 Cal.App. 734. 
Iowa—Teufel v. Kaufmann, 6 N.W. 

2d 850, 233 Iowa 443. 

77. La.—Delaune v. Breaux, 139 So. 
753, 174 La. 43—Maheu v. Employ¬ 
ers Liability Assur. Corp., App., 25 
So 2d 363—Hataway v. F. Strauss 
A Son. App., 158 So 408—Bailey v. 
Demourelle, 135 So. 623, 17 La.App. 
116, followed in Eastman v. Dem¬ 
ourelle, 135 So. 625, 17 La.App. 119. 
Md.—Gordon v. Opalecky, 137 A. 299, 
152 Md. 536. 

Mass.—Gibbons v. Denoncourt, 9 N. 

E. 2d 633, 297 Mass. 448. 

Mont.—Marinkovich v. Tierney, 17 P. 
2d 93. 93 Mont. 72. 

Pa.—Richards v. Warner Co., 166 A. 

496, 311 Pa. 60, 87 A.L.R. 1569. 
Tenn.—American Tobacco Co. v. Zol- 
ler, 6 Tenn.App. 390. 

Wis.—Royer v. Saecker, 284 N.W. 

742, 204 Wis. 266. 

42 C.J. P 1172 note 51. 

Driver's aeglifftaoe sole oanse of ae- 
oident 

Guest who warned driver before he 
got into automobile to drive care¬ 
fully, and who shortly before and at 
time automobile struck a parked au¬ 
tomobile did not watch driver, could 


not be held negligent so as to bar his 
recovery of damages from driver, 
where collision resulted solely from 
driver's negligence.—Maheu v. Em¬ 
ployers Liability Assur. Corp., La. 
App., 25 So.2d 363. 

Guest of poUoe oflloer driving auto¬ 
mobile while assisting him in stop¬ 
ping speeding traffic violator was 
hold not negligent for failure to warn 
officer of approach of streetcar —Car¬ 
penter v. Thomas, 3 P 2d 1001, 164 
Wash. 583. 

78. Colo—Campion v. Eakle, 24 6 P. 

280, 79 Colo. 320, 47 A L.R. 289. 
Iowa—In re Hill’s Estate, 208 N.W. 
334, 202 Iowa 1038, modified on oth¬ 
er grounds 210 N.W. 241, 202 Iowa 
1038. 

La.—Delaune v. Breaux, 139 So. 753, 
174 La. 43—Johnson v. National 
Casualty Co., App., 176 So. 235— 
Clifton v. Dean, App , 169 So 788, 
followed in 169 So. 790—Prud- 
homme v. Continental Casualty Co., 
App., 169 So. 147—Lapeze v. 
O’Keefe, App., 158 So. 36, modified 
on other grounds 159 So. 403— 
Brown v. Dalton, App., 143 So. 672 
—Chanson v. Morgan’s Louisiana & 
T. R. & S. S. Co., 136 So. 647, 18 
La.App. 602—Grouchy v. Globe 
Furniture Co., 134 So. 347, 16 La 
App. 311. 

Md.—State, to Use of Creasey v. 
Pennsylvania R. Co, 69 A.2d 190 
— Gordon v. Opalecky, 137 A. 299, 
152 Md. 536—Baltimore, C. & A. Ry. 
Co. v. Turner, 136 A. 609, 152 Md. 
216. 

Neb —Gleason v. Baack, 289 N.W. 
349, 137 Neb. 272. 

N.H—Sanders v. H. P. Welch Co., 26 
A.2d 34, 92 N.H. 74—Laflamme v. 
Lewis, 192 A. 851, 89 N.H. 69. 

Or.—Whiting v. Andrus, 144 P.2d 501, 
173 Or. 133. 

Pa—Carden v. Philadelphia Transp. 
Co., 41 A.2d 667, 351 Pa 407—Lan- 
dy v. Rosenstein, 188 A. 855, 825 
Fa 209—Sohlossstein v. Bernstein, 
142 A. 324, 293 Pa 245. 
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Tex.—Harrison v. Southwest Coach¬ 
es. Civ.App., 207 S.W.2d 159—Al¬ 
pine Tel. Corp. v. McCall, Civ.App., 
195 S.W.2d 585—Tipplt v. Gohman, 
Civ App., 145 S.W.2d 908, error dis* 
missed, judgment correct. 

W.Va—Darling v. Browning, 200 S. 

E. 737, 120 W.Va. 666. 

Traffic conditions 

Guest is not charged with respons¬ 
ibility for observing traffic condi¬ 
tions.—Murphy v. National Ice Cream 
Co., 300 P. 91, 114 Cal.App. 482. 

79. Md.—Dash loll v. Moore, 11 A.2d 
640. 177 Md. 657. 

N.H —Putnam v. Bowman, 195 A. 
865, 89 N.H. 200—Mason v. An¬ 
drews. 167 A. 156. 86 N.H 277. 

Ohio—Bush v. Harvey Transfer Co., 
67 N.E 2d 851, 146 Ohio St 657. 

Or.—Whiting v. Andrus, 144 P.2d 601, 
173 Or. 133. 

Tex.—Harper v. Texas & P. Ry. Co., 
Civ App., 146 S.W.2d 426, error re¬ 
fused. 

Guest on book seat, who was 
thrown off seat when automobile hit 
hole in road, was under no duty to 
keep lookout for obstructions in road 
where motorist was driving only 
twenty miles per hour and guest 
knew him to be careful driver.—Pap¬ 
in v. Japhet, Tox Civ.App., 74 S W. 
2d 737, error dismissed. 

Guest need not w&toh the speedom¬ 
eter or take heed of every movement 
of the automobile, if the driver Is 
apparently a careful driver. 

N.Y.—Reilly v. Rawleigh, 281 N.Y.S. 

366, 245 App.Div. 190. 

Wis.—Landskron v. Hartford Acci¬ 
dent & Indemnity Co., 6 N.W.2d 
178, 241 Wis. 445. 

80. Pa.—iSchlossstein v. Bernstein, 
142 A. 324, 293 Pa. 245—Minnich v. 
Easton Transit Co., 110 A. 278, 267 
Pa 200, 18 A.L.R. 296—Azinger v. 
Pennsylvania R. Co., 105 A. 67, 262 
Pa 242. 

81. Del.—Burton v. Delaware Poul¬ 
try Co., 15 A.2d 440, 2 Terry 68. 
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guarded against by him, of which the occupant is > in the exercise of ordinary care should have, foe- 
aware,* 1 or of which he has an opportunity to, and | come aware, 83 especially where the guest has an 


Ill.— Hohlmer v. Fricke, 46 N.E. 2d 
169, 817 Ill.App. 872. 

2nd.—Davis v. Dondanvllle, 26 N.E.2d 
568, 107 Ind. App. 665. 

Iowa.—Teufel v. Kaufmann, 6 N.W. 
2d 850, 233 Iowa 443—Carpenter v. 
Wolfe, 273 N.W. 169, 223 Iowa 417 
—Shenkle v. Mains, 247 N.W. 635, 
216 Iowa 1324—Muirhead v. Chai¬ 
ns, 240 N.W. 912, 213 Iowa 1108. 
Kan. —Carrington v. Campbell, 94 P. 

2d 305. 150 Kan. 407. 

La.—Clifton v. Dean, App., 169 So. 
788, followed in 169 So. 790—Chan¬ 
son v. Morgan's Louisiana & T. R. 
& S. S. Co., 136 So. 647, 18 La.App. 
602. 

Me.—Nadeau v. Perkins, 193 A. 877, 
136 Me. 215. 

Mass.—Gibbons v. Denoncourt, 9 N. 

E.2d 633, 297 Mass. 448. 

Mich.—Moore v. Rety, 22 N.W 2d 68, 
314 Mich. 52. 

Mo.—Smith v. Producers Cold Stor¬ 
age Co.. App., 128 S.W.2d 299— 
Seism v. Alexander, 93 S.W.2d 36, 
230 Mo.App. 1175. 

Neb.—Gleason v. Baack, 289 N.W. 
349, 137 Neb. 272. 

Ohio.—Simensky v. Zwyer, 178 N.E. 

422, 40 Ohio App. 275. 

Pa.—Matthews v. Baltimore A O. R. 
Co., 162 A. 221, 308 Pa. 238—Rodg¬ 
ers v. Saxton, 158 A. 166, 305 Pa. 
479, 80 A.D.R. 280—Apfelbaum v. 
Markley, 3 A 2d 975, 134 Pa.Super. 
392—Stermer v. C. R. R. of N. J., 
Com.Pl., 37 Luz.Leg.Reg. 141. 

S.C.—Hunsucker v. State Highway 
Department, 189 S.E. 652, 182 S.C. 
441. 

Tex —Alpine Tel. Corp. v. McCall, 
Clv.App., 196 S.W.2d 686. 

Wis.—Hahn v. Smith, 264 N.W. 750, 
215 Wis. 277—Teas v. Eisenlord, 
253 N.W. 795. 215 Wis. 455—Haines 
v. Duffy. 240 N.W. 152. 206 Wis. 
193—Goehmann v. National Biscuit 
Co., 235 N.W. 792, 204 Wis. 427— 
Sommcrfleld v. Flury, 223 N.W. 408, 
198 Wis. 163—Krause v. Hall, 217 
N.W. 290, 195 Wis. 565. 

42 C.J. p 1172 note 52. 

OLrcnmstanoes mag dearly justify 
a failure on the part of an occupant 
of an automobile to keep a lookout. 
Del.—Burton v. Delaware Poultry 
Co., 15 A.2d 440, 2 Terry 68. 

Wis.—Krause v. Hall, 217 N.W. 290, 
196 Wis. 666. 

Orosslng froien lake 

Guest passenger who accepted ride 
in automobile across frozen lake was 
only required to keep such watch of 
course taken as a prudent person 
would keep.—Huestls v. Lapham's 
Estate, 82 A. 2d 116, 118 Vt. 191. 

Wife siding wftfeh her husband, may 
be charged with contributory negli¬ 
gence, where the facta establish an 


obligation on her part to exercise an 
oversight as to way in which auto¬ 
mobile was being operated or to keep 
a lookout for impending danger.— 
Smith v. Brown, 19 N.E.2d 732, 302 
Mass. 432. 

82. U.S.—Stafford v. Roadway 

Transit Co . D C.Pa., 70 F.Supp. 555, 
motion refused 73 F.Supp. 468, af¬ 
firmed in part and reversed in part 
on other grounds, C.C.A., 165 F.2d 
920. 

Ga.—Mann v. Harmon, 8 S.E.2d 549, 
62 Ga.App. 231. 

Ill—Stitzel v. Johnson, 73 N.E.2d 
653, 331 Ill.App. 609—Baumgardner 
v. Boyer, 51 N.E 2d 784, 320 Ill. 
App 438—Ilohimer v. Fricke, 46 N. 
E.2d 169, 317 Ill.App. 372—Moore v. 
Jansen & Schaefer. 265 Ill.App. 459. 
Iowa.—Teufel v. Kaufmann, 6 N.W. 

2d 850. 233 Iowa 443. 

Ky.—Mazyck v. Pennsylvania R. R., 
172 S.W.2d 614, 295 Ky. 1. 

La.—Delaune v. Breaux, 139 So. 753, 
174 La. 43—Lorance v. Smith, 138 
So. 871, 173 La 883—Gardiner v. 
Travelers Indemnity Co , App, 11 
So.2d 61—Lapeze v O’Keefe, App., 
158 So. 36, modified on other 
grounds 159 So. 403—Williams v. 
Lenfant, 131 So. 857, 15 La.App. 
515. 

Me.—Wells v. Sears, 4 A.2d 680, 136 
Me. 160—Banks v. Adams, 195 A. 
206, 135 Me. 240—Nadeau v. Per¬ 
kins, 193 A 877, 135 Me. 215—Kel¬ 
ler v. Banks, 156 A. 817, 130 Me. 
397. 

Mich.—Mitchell v. De Vitt, 21 N.W 
2d 111, 313 Mich 428—Pricker v. 
Green, 21 N.W 2d 105, 313 Mich. 
218, 163 A.L.R. 697. 1 
Mo.—Kaley v. Huntley, 63 S.W.2d 21, 
333 Mo. 771. 

Neb.—Whitney v. Penrod, 32 N.W. 
2d 131. 149 Neh 636—Hamblen v. 
Steckley, 27 N.W 2d 178. 3 48 Neb. 
283—Fulcher v. Ike, 6 N.W.2d 610, 
142 Neb. 418—Gleason v. Baack, 289 
N.W. 349, 137 Neb. 272. 

Nil.—Iloen v. Haines, 154 A. 129, 85 
N.H. 36. 

N.D—Wilson v. Oscar H. Kjorlie Co., 
12 N.W.2d 626, 73 N.D, 134 
Ohio.—Smith v. Cushman Motor De- 
' livery Co., 6 N.E.2d 594, 54 Ohio 
App. 99. 

Pa.—Carden v. Philadelphia Transp. 
Co., 41 A.2d 667, 351 Pa. 407—By- 
non v. Porter, 9 A.2d 357, 336 Pa. 
441—Schlossstein v. Bernstein, 142 
A. 324, 293 Pa. 245—Winters v. 
Tork Motor Express Co., 176 A. 
812, 116 Pa.Super. 421, 

Utah.—Ball© v. Smith, 17 P.2d 224, 
81 Utah 179. 

Va.—Remine v. VJhited, 21 S.E.2d 
743, 180 Va. 1. 

Wash.—Graves v. Mickel, 29 P,2d 405, 
176 Wash. 329. 
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Wis.—Goehmann ▼. National Biscuit 
Co., 235 N.W. 792, 204 Wis. 427. 

42 C.J. p 1172 note 53. 

statement of nils 

Automobile occupant was only re¬ 
quired to see approaching automo¬ 
bile, realize the danger and warn 
driver of automobile in which occu¬ 
pant was riding of the danger If a 
reasonably careful and prudent per¬ 
son under the same or similar cir¬ 
cumstances would have seen the au¬ 
tomobile, realized the danger, and 
given warning thereof.—Lindley v. 
Sink, 30 N.E.2d 456, 218 Ind. 1. 

It is only where Oliver is acting in 
oareless manner, or is approaching 
danger which is known to guest and 
unknown to driver, that duty de¬ 
volves on guest to warn driver.— 
State, for Use of Shipley, v. Lupton, 
161 A. 393. 163 Md. 180. 

A guest's primary duty, In the 
avoidance of accidents, is to warn the 
driver of the existence or sudden ap¬ 
pearance of unexpected obstacles and 
hazards —Cassar v. Mansfield Lum¬ 
ber Co., La App., 35 So.2d 797. 

Danger to own safety 

Guest, having absolutely no control 
over operation of automobile, merely 
had duty to notify driver if observing 
anything which endangered guest’s 
safety.—Cate v. Fresno Traction Co., 
2 P 2d 364, 213 Cal. 190. 

A wife rifting with her husband 
may be responsible for the conse¬ 
quences of her own negligence in 
failing to warn the husband of a 
known approaching danger. 

Nob.—Crandall v. Ladd, 7 N.W.2d 642, 
142 Neb. 736—Murphy v. Shibiya, 
250 N.W. 746, 126 Neb. 487. 

N.C.—Bogen v. Bo gen, 18 S.E.2d 162, 
220 N.C. 648. 

Pa—Samuel v. City of Wilkes-Barre, 
Com.Pl, 33 Luz.Leg.Reg. 405. 

83L U.S.—Stafford v. Roadway 
Transit Co., DC.ra., 70 F.Supp. 555, 
motion refused 73 F.Supp. 458, af¬ 
firmed in part and reversed m part 
on other grounds, C.C.A., 166 F.2d 
920. 

Ga—Crandall v. Sammons, 7 S.E.2d 
676, 62 GaApp. 1. 

Ill.—Ames v. Terminal R. Ass’n of St. 
Louis, 75 N.E.2d 42, 832 Ill.App. 
187—Baumgardner v. Boyer, 61 N. 
E.2d 784, 320 Ill.App. 438—Walker 
v. Illinois Commercial Tel. Co., 43 
N.E.2d 412, 315 Ill.App. 553—Price 
V. Chicago & E. I. Ry. Co., 270 Ill. 
App. Ill—Moore v. Jansen A 
Schaefer, 265 Ill.App. 459. 

Ind.—Lindley v. Sink, 80 N.E.2d 456, 
218 Ind. 1. 

Kan.—Henderson v. National Mut 
Casualty Co., 187 P.2d 508, 164 K&n. 
109—Curtiss r. Fahle, 189 P.2d 887, 
157 Kan. 22ft. 
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equal opportunity with the driver to observe the 
dangerous conditions and circumstances; 8 * and if 
he fails in any of these respects he may be charge¬ 
able with contributory negligence, precluding a re¬ 
covery, 85 provided, of course, such failure contrib¬ 
utes proximately to cause his injury. 86 

A guest, however, is not required to warn the 
driver where the situation is such that a reason¬ 


ably prudent person under the same or similar cir¬ 
cumstances would not have observed the danger or 
given the warning, 87 as where he is unaware of the 
danger, and has not had an opportunity to learn of 
it and give a warning in time to avert the acci¬ 
dent; 88 and it has been held that mere opportunity 
by the guest to know of danger is insufficient, in the 
absence of facts suggesting to him, as a person of 


La.—Lorance v. Smith, 138 So. 871, i 
173 La. 883—Gardiner v. Travelers ( 
Indemnity Co., App., 11 So.2d 61. 
Me.—Banks v. Adams, 195 A. 206, 
135 Me. 240—Keller v. Banks, 156 
A. 817, 130 Me. 397—Peasiey v. 
White, 152 A. 530, 129 Me. 450, 73 
A.LR. 1017. 

Mo—Kaley v. Huntley, 63 S.W.2d 
21, 333 Mo 771—Clifton v Caraker, 
App., 50 S W 2d 758, certiorari 
quashed State ex r»*l. Caraker v. 
Decker, 62 S W 2d 899, 333 Mo. 400. 
Neb.—Whitney v. Tenrod, 32 N.W.2d 
131, 349 Neb. 636—Gleason v. 

Baack, 289 N.W. 349, 137 Neb. 272. 
N.Y.—Mariorenzi v. New York Cent. 

R. Co, 11 N.Y S.2d 637. 

Ta—Bynon v. Porter, 9 A 2d 357, 336 
Pa, 441—Landy v. Rosenstein, 188 
A. 856, 325 Pa. 209—Rodgers v> 
Saxton, 158 A. 166. 305 Pa. 479, 80 
ALH 280—Keller v Keystone 

Furniture Co. 1 A.2d 562, 132 Fa 
Super. 547—Wherry v. Cox, Com. 
PI, 28 Del.Co. 299. 

Utah—Ballo v. Smith, 17 P.2d 224. 
81 Utah 179. 

Wash.—Alexiou v. Nockas, 17 P.2d 
911, 171 Wash 369 

W.Va—Elswick v. Charleston Trans¬ 
it Co., 36 S E 2d 419, 128 W.Va. 241 
—Jones v Virginian Ry. Co., 177 S. 
R 621, 115 W.Va. 666. 

42 C.J. p 1172 note 54. 

84. US —McCrate v. Morgan pack¬ 
ing Co. C C A.Ohio, 117 F 2d 702. 
Kan—Curtiss v. Fahle, 139 P.2d 827, 
157 Kan. 226. 

La.—Horn v. Barros, App., 172 So. 
451. 

80. Ill—Baumgardner v. Boyer, 51 
N.E.2d 784, 320 Ill App 438—John¬ 
son v. Kushler, 269 Ill.App. 553. 
Iowa.—Denny v. Augustine, 275 N.W. 

117, 223 Iowa 1202. 

Kan.—Darrington v. Campbell, 94 P. 
2d 305, 160 Kan. 407—Earhart v, 
Tretbar, 80 F.2d 4. 148 Kan. 42. 
Ky.—Mazyck v. Pennsylvania R. R. 
Co., 172 S.W.2d 614, 295 Ky. 1— 
Hinternisch v. Brewsaugh, 87 S.W. 
2d 934, 261 Ky. 432—Lexington Ice 
Co. v. Williams* Adm’r, 33 S W.2d 
14, 236 Ky. 318—Stephenson’s 

Adm’x v. Sharp’s Ex’rs, 1 S.W. 2d 
957, 222 Ky. 496. 

La.—Lorance v. Smith, 138 So. 871, 
173 La. 883—Horn v. Barras, App., 
172 So. 451—Gray v. Southern Au¬ 
to Wreckers, App., 166 So. 154— 


| Davis v. Langlois, App., 158 So. 672 
\ —Waddell v. Langlois, App., 168 

So 665—Williams v. Lenf&nt, 131 
So. 857, 15 La.App. 515. j 

Md—State, to Use of Creasey v. 
Pennsylvania R. Co., 69 A.2d 190— 
Baltimore, C. & A. Ry. Co. v. Tur¬ 
ner, 136 A. 609, 152 Md. 216. 

Mass —Monaghan v. Keith Oil Corpo¬ 
ration, 183 NE. 252, 281 Mass. 129. 
Mo—Kaley v. Huntley. G3 S W 2d 21, 
333 Mo. 771—Corpus Juris cited in 
Seism v. Alexander, 93 S.W 2d 36, 
39, 230 Mo App. 1175. 

Mont.—Marinkovich v. Tierney, 17 P. 
2d 93, 93 Mont. 72 

Neb—Fulcher v. Ike, 6 NW.2d 610. 
142 Neb. 418. 

N.D—Wilson v Oscar H. Kjorlie Co., 
12 N W 2d 626. 73 N.D. 134. 

Pa—Landy v. Rosenstein, 188 A. 855. 
325 Pa. 209—Frank v. Markley, 173 
A. 186. 315 Pa 257—Perry v. Ry- 
baek. 153 A. 770. 302 Pa 559—Morn- 
ingstar v. Northeast Pennsylvania 

R. Co, 137 A. 800, 290 Pa. 14—Kel¬ 
ler v. Keystone Furniture Co., 1 A. 
2d 562. 132 Pa Super 547. 

Tenn.—Hatch V. Brinkley, 80 S.W.2d 
838, 169 Tenn. 17—Dedman v. Ded- 
nmn. 291 S.W. 449, 155 Tenn. 241. 
Tex—Thweatt v. Ocean Accident & 
Guarantee Corporation, Civ.App., 62 

S. W.2d 250. 

Utah.—Balls v. Smith, 17 P.2d 224. 
81 Utah 179. 

Va.—Remine v. Whited, 21 S.E.2d 
743, 180 Va. 1. 

Wash.—Alexiou v. Nockas, 17 P.2d 
911, 171 Wash. 369. 

W.Va.—Jones v. Virginian Ry. Co., 
177 SE 621, 115 W Va. 6G5. 

Wis.—Glick v. Baer, 201 N.W. 752. 

186 Wis. 268. 

42 C J. P 1173 note 67. 

A hoy sixteen years of age who, 
while guest In automobile, failed to 
warn host of approaching train while 
car was still thirty feet from track, 
where the car could have been 
stopped within two feet, was guilty 
of contributory negligence.—Crane v. 
Weber, 247 N.W. 882, 211 Wis. 294. 

86. Ill.—Baumgardner v. Boyer, 61 
N.E.2d 784, 320 Ill.App. 438. 

Kan.—Darrington v. Campbell, 94 P. 

2d 305, 150 Kan. 407. 

La.—Brown v. Dalton, App., 148 So. 
672—Delaune v. Breaux, 135 So. 
253, 18 La.App. 609, affirmed 139 
SO. 753, 174 La. 43. 
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Vt.—Le Febvre v. Central Vermont R. 
Co., 123 A. 211, 97 Vt. 342. 

Assisting driver 

Passenger who undertook at driv¬ 
er’s request to aid driver in operat¬ 
ing automobile by keeping lookout 
and keeping driver posted as to their 
whereabouts could not recover 
against driver for injuries, where his 
negligent failure to fulfill undertak¬ 
ing proximately contributed to his 
injury.—Dunklin v. Hanna, 156 So. 
768, 229 Ala. 242. 

87. Cal —BInford v. Purcell, 37 P. 
2d 732, 2 Cal.App.2d 87. 

La.—Gardiner v. Travelers Indemni¬ 
ty Co , App., 11 So.2d 61. 

42 C J. p 1173 note 65. 

88. U.S.—McCrate v. Morgan Pack¬ 
ing Co., C C.A Ohio, 117 F.2d 702. 

Cal.—Mesnifkow v Fawcett, 278 P. 

600, 99 Cal App. 357. 

Ill —Baumgardner v. Boyer, 51 N.E. 

2d 784, 320 Ill App. 438. 

Ind—Opple v. Ray, 195 N E. 81, 208 
Ind. 450—Davis v. Dondnnvllle, 26 
N.E 2d 568, 107 Ind App. 665. 

Ky.—Bowman v. Ernst, 71 S.W.2d 
1013, 254 Ky. 376. 

La—Cooper v. Garrett, App., 6 So.2d 
209, followed in Verome v, Gar¬ 
rett, 6 So.2d 215—Provosty v. 
Christy, App., 162 So. 784- -Gilly v. 
Harris. App., 152 So 378—Rumpf v. 
Callo, 132 So. 763. 16 La App. 12. 
Me—Banks v. Adams, 195 A. 206, 
135 Me. 270—Kimball v. Bauckman, 
158 A. 694, 131 Me. 14. 

Minn—Hubenettc v. Ostby, 6 N.W. 

2d 637, 213 Minn 349. 

Neb—Fulcher v. Ike, 6 N.W.2d 610, 
142 Neb 418—O’Brien v. J. I. Case 
Co., 2 N.W.2d 107, 140 Neb. 847. 
N.Y.—Klauber v. Jackson, 209 N.Y.S. 
209, 124 Misc. 738. 

Pa.—Landy v. Rosenstein, 188 A. 855, 
325 Ta. 209—Winters v. York Mo¬ 
tor Express Co., 176 A. 812, 116 Pa. 
Super. 421. 

Tex — Horton & Horton ▼. House, 
Com App., 29 SW.2d 984. 

42 C.J. p 1173 note 56. 

Necessity of opportunity 

An opportunity to be apprised of 
threatened danger and a further op¬ 
portunity to warn driver thereof are 
necessary to charge automobile pas¬ 
senger with contributory negligence 
in failing to warn driver.—Hamilton, 
v. Haworth, 177 P.2d 409, 180 Or. 
477. 
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ordinary care, the necessity of keeping watch, to 
diarge him with contributory negligence in not 
warning the driver. 89 An occupant of a motor ve¬ 
hicle is not required to warn the driver of what the 
latter already knows and appreciates, 90 and ordina¬ 
rily he is under no obligation to point out obvious 
obstacles or dangers which would be apparent to 
any reasonably careful driver. 91 


Particular circumstances affecting duty . Among 
the circumstances to be considered, as affecting a 
guest's duty to observe and warn the driver of un¬ 
expected perils or dangers, or his contributory neg¬ 
ligence in failing to do so, are the place or position 
the guest occupied in or about the motor vehicle, 98 
such as riding in the front 93 or rear 94 seat, the con- 


89. Ala.—Proctor v. Coffey, 149 So. 
838. 227 Ala. 818. 

80. 111.—Mathels v. Aharon ian, 67 N. 
E.2d 140, 324 lll.App. 82—Smith v. 
Carter, 23 N.E.2d 738, 802 lll.App. 
236—Hagen v. Ballus, 283 Ill.App. 
249. 

Xnd.—-Davis v. Dondanville, 26 N.E. 

2d 668. 107 Ind.App. 665. 

Miss.—Sternberg Dredging Co. v. 

Screws, 166 So. 764, 176 Miss. 383. 
Mo.—Buehler v. Festus Mercantile 
Co., 119 S.W.2d 961, 343 Mo. 139— 
Bosensteln v. Lewis Automobile 
Co.. App., 34 S.W.2d 1023. 

Neb.—James v. Krebeck, 2 N.W. 2d 
629, 141 Neb. 73, vacated on other 
grounds 7 N.W.2d 637. 142 Neb. 
757. 

N.J.—Wiese v. Baldanza Bros., 179 A. 

377, 13 N.J.Misc. 472. 

N.D.—Wilson v. Oscar H. Kjorlie Co., 
12 N.W.2d 626, 73 N.D. 134. 

Or.—Hamilton v. Haworth, 177 P.2d 
409, 180 Or. 477—Whiting v. An¬ 
drus, 144 P.2d 601. 173 Or. 133— 
Lasene v. Syvanen, 263 P. 69. 123 
Or. 615. 

Pa.—Landy v. Rosenstein, 188 A. 865, 
825 Pa. 209—Schlossstein v. Bern¬ 
stein, 142 A. 324. 293 Pa. 245—Jerko 
V. Buffalo, etc., R. Co.. 119 A. 543, 
276 Pa. 469. 

Va.—-Morris v. Dame's Ex'r, 171 £>.E. 
662, 161 Va. 645. 

Wis.—Kull v. Advance-Rumely 
Thresher Co., 245 N.W. 689, 209 
Wis. 565—Goehmann v. National 
Biscuit Co.. 235 N.W. 792, 204 Wis. 
427. 

Quest has ao duty to warn driver 

of danger ahead unless he has cause 
to believe that driver does not see it 
or, seeing it, does not intend to take 
adequate measures to avoid it.—Arble 
v. Murray, 58 A.2d 143, 359 Pa. 12. 

9L U.S.—McCrate v. Morgan Pack¬ 
ing Co., C.C.A.Ohio, 117 F.2d 702. 
Cal.—Marchettl v. Southern Pac. Co., 
269 P. 629, 204 Cal. 679—Hagen v. 
Metzger, 20 P.2d 117, 130 Cal.App. 
497—Malone v. Clemow, 295 P. 70, 
111 Cal.App. 13. 

La.—Hataway v. F. Strauss & Son, 
App., 158 So. 408—Delaune v. 
Breaux, 135 So. 253, 18 La.App. 609, 
affirmed 189 So. 763, 174 La. 43. 
Neb.—Fulcher v. Ike, 6 N.W.2d 610. 
142 Neb. 418. 

N.J.—Tobiah v. Cohen, 164 A. 416, 110 
N.J.Law 296. 


Tex.—Papin v. Japhet, Civ.App., 74 S. 

W.2d 737, error dismissed. 

42 C.J. p 1173 note 60. 

Assumption of oars 
Guest could not be charged with 
contributory negligence, with respect 
to motorist who collided with auto¬ 
mobile in which guest was riding, for 
failing to warn driver of automobile 
in driver’s path before it became ap¬ 
parent that driver did not see auto¬ 
mobile and would not take steps to 
avoid accident, since guest had right 
to assume such facts until the con¬ 
trary became apparent.—Senecal v. 
Bleau, 189 A. 139, 108 Vt. 486. 

Vehicle ahead 

Guest was not bound to call host's 
attention to vehicle preceding auto¬ 
mobile unless guest had cause to be¬ 
lieve that host did not see it or, see¬ 
ing it, did not intend to take adequate 
measures to go around, or avoid hit¬ 
ting such vehicle. 

Pa—Little v. Straw, 192 A. 894, 326 
Pa. 577. 

Va.—Yonker v. Williams, 192 S.E. 
763, 169 Va. 294. 

BO. Md —State, to Use of Creasey v. 

Pennsylvania R. Co., 69 A 2d 190. 
Neb —Maokochnie v. Lydcrs, 279 N. 

W. 328, 134 Neb. 682. 

Or.—Rice v. City of Portland, 7 F.2d 
989, 141 Or. 205, reheard 17 F.2d 
562. 141 Or. 205 

Tex.—Harper v. Texas & P. Ry. Co., 
Civ.App., 146 S.W.2d 426. error re¬ 
fused. 

“The place which a passenger occu¬ 
pies in an automobile is . 
important in determining whether he 
exercised reasonable care and pru¬ 
dence to detect and avoid danger, for 
one on the front seat with the driver 
may have a far better opportunity of 
discovering any danger ahead in the 
course of the car than one In the back 
seat." 

Md.—Baltimore, C. & A. Ry. Co. v. 

Turner, 136 A. 609, 614, 152 Md. 216. 
Neb.—Mackechnie v. Lyders, 279 N. 

W. 328, 333, 134 Neb. 682. 

Duty to vide la favorable position 
Guest is not under duty to ride in 
every circumstance in such position 
in vehicle that he can observe road 
ahead and to warn driver of danger. 
—Hamilton v. Boyd, 256 N.W. 290, 
218 Iowa 885. 

Oooupant assisting la putting 
ohalns on tlrea may be guilty of con¬ 
tributory negligence in failing to 
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keep a lookout for approaching vehi¬ 
cles.—Denny v. Augustine, 276 N.W. 
117, 223 Iowa 1202. 

Turning la seat 

Automobile passenger who turns 
around in automobile to speak to 
friend in back seat is not guilty of 
contributory negligence if the motor¬ 
ist commits some negligent act which 
the passenger, had he been on the 
alert, might have had the opportuni¬ 
ty to prevent.—Bynon v. Porter, 9 A. 
2d 357, 336 Fa. 441. 

Biding oa running board 

(1) One riding on running board of 
automobile as driver's guest was not 
required to keep constant lookout for 
his own safety.—Alpine Tel. Corp. v. 
McCall, Tex Civ.App., 195 S.W.2d 585, 
refused no reversible error. 

(2) However, a person so riding 
was held to have the duty to look and 
warn driver of attempts by a truck 
to back out from curb, and was held 
negligent in not observing such an 
attempt.—Fidelity Union Casualty 
Co. v. Carpenter. 126 So. 604, 12 La. 
App. 321. 

93. Iowa.—Shenkle v. Mains, 147 N. 
W. 635, 216 Iowa 1324. 

La.—Gray v. Southern Auto Wreck¬ 
ers, App., 166 So 154—Grouchy v. 
Globe Furniture Co., 134 So. 347, 16 
La.App. 811. 

Me—Banks v. Adams, 195 A. 206, 
135 Me. 270. 

Ohio —Community Traction Co. v. 
Konte, 172 N.E. 633. 35 Ohio App. 
361, affirmed 172 N.E. 442, 122 Ohio 
St. 614. 

Quest lu front seat Is not sxonsed 
from all responsibility, but may rely 
on driver's watchfulness without for¬ 
feiting right to recovery against per¬ 
son causing injury.—Leclair v. Bou¬ 
dreau, 143 A. 401, 101 Vt. 270, <63 A. 
L.R. 1427. 

94. La.—David ▼. Joseph, App., 164 
So. 467—Kimbro v. Holladay, App., 
154 So. 369. 

Me.—Banks v. Adams, 195 A. 206, 135 
Me. 270. 

Mich.—Fabiano v. Carey, 271 N.W. 
754, 279 Mich, 269. 

Tex.—Papin v. Japhet, Civ.App., 74 
S.W.2d 737. 

Wis.—Whyte v. Lindblom, 255 N.W. 

267 (second case), 216 Wis. 28. 
Duty 

(1) Guest on back seat has duty 
to warn driver of known hazard, off 
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dition of the weather, 96 the fact that the guest’s at¬ 
tention was diverted to other matters, 96 that the 
guest was a comparative stranger in the city or 
vicinity, 97 or that he was inexperienced with re¬ 
spect to motor vehicles." Other circumstances to 
be considered are the facts that at the time of the 
accident the driver was crossing a railroad track at 
grade without stopping," or was entering the street 
from a parking lot, 1 or was driving recklessly or 


at an excessive rate of speed. 9 

The fact that the motor vehicle was approaching 
an intersection is also a circumstance to be consid¬ 
ered in determining the guest’s duty, and contribu¬ 
tory negligence, with respect to observing and 
warning the driver of unexpected dangers, 9 such 
as with respect to a vehicle approaching on an in¬ 
tersecting street or highway, 4 except where the in¬ 
tersection was protected by traffic lights. 6 


which he believes driver has not be¬ 
come aware.—Burgess v. Crafts, 238 
N.W. 798, 184 Minn. 384. 

(2) He need not be on alert to dis¬ 
cover danger which apparently com¬ 
petent driver may not discover.— 
Burgess v. Crafts, supra. 

(3) Where he is not consulted 
about the driving and knows even 
less about road than host, he owes no 
duty to warn host of curves.—Theri¬ 
ot v. Tassin, La.App., 146 So. 729. 

(4) Where he knows driver to be 
careful, he is not required to keep 
lookout and warn of danger.—Law¬ 
rence v. Troy, 289 P. 491, 133 Or. 196. 
Persons held not negligent 

(1) Elderly person riding in back 
seat of closed car at night.—Cham¬ 
bers v. Hawkins, 26 S.W.2d 363, 233 
Ky. 211. 

(2) Quest in rumble seat on cold 
foggy night with head covered with 
blanket.—Crawford v. Rose, 39 P.2d 
217, 2 Cal.App2d 734, rehearing de¬ 
nied 40 P.2d 277, 2 Cal.App.2d 734. 

(3) Guest in scat Immediately back 
of driver.—Mansur v. Abraham, La. 
App., 164 So. 418. 

(4) Passenger in rear of automo¬ 
bile with child on lap.—Lexington Ice 
Co. v. Williams’ Adm’r, 33 S.W.2d 14, 
236 Ky. 318. 

(6) Passenger on back seat with 
view of road obstructed.—Peasley v. 
White, 162 A. 630, 129 Me. 460, 73 A. 
LR. 1017. 

86. Cal.—Crawford v. Rose, 39 P.2d 

217, 2 Cal App.2d 734, rehearing de¬ 
nied 40 P.2d 277, 2 Cal.App.2d 734. 
La—Gllly v. Harris, App., 162 So. 

378. 

Pa—Perry v. Ryb&ck, 163 A. 770, 

302 Pa 669. 

80. Cal.—Binford v. Purcell, 87 P.2d 

732, 2 Cal.App.2d 87. 

▲ trained nurse, riding in the vehi¬ 
cle to attend a minor who had been 
Injured, was under no duty to warn 
the driver of danger.—Palmer v. Mil¬ 
ler, 36 N.E.2d 104, 810 Ill.App. 682, re¬ 
versed on other grounds 48 N.E. 2d 
973, 380 Ill. 266. 

Persons held not negligent 

(1) Guest reading book.—Fugel- 
sang v. Steiner, 1 P.2d 653, 116 Cal. 
App. 167. 

(2) Guest who was looking at sew¬ 


ing and books in her lap and did not 
see other car in road —Binford v. 
Purcell, 37 P.2d 732, 2 Cal.App.2d 87. 

(3) Passenger pulling down rear 
curtain when automobile passed over 
frost heaves in road.—Mason v. An¬ 
drews, 167 A 166, 86 N.H. 277. 

(4) Passenger, talking to copassen¬ 
ger.—Hyman v. Salzer Plumbing Co, 
136 So. 703, 18 LaApp. 188, amended 
138 So. 132, 18 La.App. 188. 

87. Va.—Yorke v. Cottle, 4 S.E.2d 
372, 173 Va. 372. 

86 . Ala.—Kelly v. Han wick, 153 So. 
269, 228 Ala. 336. 

89. Ky —Stephenson’s Adm’x v. 
Sharp's Ex’rs, 1 S.W.2d 967, 222 
Ky. 496. 

Pa.—Schlossstein v. Bernstein, 142 A. 
324, 293 Pa. 246—Mormngstar v. 
Northeast Pennsylvania R. Co., 137 
A. 800, 290 Pa. 14. 

1. Pa.—Volz v. Dresser, 28 A.2d 493, 
150 Pa.Super. 371. 

Direction to driver 

Direction of occupant to driver who 
was about to enter street from park¬ 
ing lot, that driver had better drive a 
little closer to street in order to see 
better before entering street, was not 
contributory negligence as direction 
to driver to violate section of vehicle 
code providing that automobile enter¬ 
ing highway from private driveway 
shall yield right of way to vehicles 
approaching on highway.—Volz v. 
Dresser, supra. 

2. Me.—Shea v. Hern, 171 A 248, 132 
Me. 361. 

Pa.—Schlossstein v. Bernstein, 142 A. 
324, 293 Pa. 245. 

Passenger Is not required to watch 
speedometer constantly in order to 
see whether driver is exceeding legal 
speed limit and must call driver's at¬ 
tention to his speed only when It is so 
great that reasonable man would 
realize its excessiveness.—Landskron 
v. Hartford Accident 4b Indemnity 
CO., 6 N.W.2d 178, 241 Wis. 446. 

If warning would have been futile, 
the failure of gratuitous passengers 
to warn automobile driver of danger 
of excessive speed was not negli¬ 
gence.—Shea v. Hern, 1*71 A 248, 132 
Me. 361. 

3. U.S.—Kuper v. Betzer, CC.AS.D., 
115 F.2d 642. 
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Iowa—Carpenter v. Wolfe, 273 N.W. 
169, 223 Iowa 417. 

La.—Bailey v. Demourelle, 135 So. 
623, 17 LaApp. 116, followed In 
Eastman v. Demourelle, 135 So. 625, 
17 LaApp. 119. 

Mass.—Gibbons v. Denoncourt, 9 N. 

E.2d 633. 297 Mass. 448. 

Constant lookout not required 

Guest passenger is not obliged to 
be continually on watch at street and 
road intersections for indications of 
peril.—Landy v. Rosenstein, 188 A 
855, 325 Pa. 209. 

Duty to look left and right 

Passenger in motor truck coming 
from private alley into street had du¬ 
ty to look to left and to right.— 
Mattes v. Brugner, 159 N.E. 156, 88 
Ind.App. 36. 

Failure to warn of train approaching 
crossing 

La.—Chanson v. Morgan’s Louisiana 
& T. R. & S. S. Co., 136 So. 647, 18 
La.App. 602. 

4. Ill.—Walker v. Illinois Commer¬ 
cial Tel. Co, 43 N.E.2d 412, 315 Ill. 
App. 563—Wever v. Staggs, 264 Ill. 
App 556. 

Kan.—Earhart v. Tretbar, 80 P.2d 4, 
148 Kan. 42. 

La.—Gardiner v. Travelers Indemni¬ 
ty Co., App., 11 So 2d 61—Mathews 
v. Hayne, App., 188 So. 462—Prud- 
homme v. Continental Casualty Co., 
App., 169 So. 147—Gray v. South¬ 
ern Auto Wreckers, App., 166 So. 
154, followed In Bates v. Southern 
Auto Wreckers, 166 So. 156—Brown 
v. Dalton, App., 143 So. 672—Welch 
v. Louisiana Oil Refining Corpora¬ 
tion, 135 So. 617, 17 LaApp. 100— 
Grouchy v. Globe Furniture Co., 
134 So. 347, 16 LaApp. 311. 

Mass.—Gibbons v. Denoncourt, 9 N. 

E.2d 633, 297 Mass. 448. 

Minn.—Hubenette v. Ostby, 6 N.W. 2d 
637, 213 Minn. 349. 

N.D.—Wilson v. Oscar H. KJorlle Co., 
12 N.W.2d 526, 73 N.D. 134. 

Pa.—Carden v. Philadelphia Transp. 

Co., 41 A.2d 667. 851 Pa. 407. 

Va.— Remine v. Whited, 2l S.E.2d 
743, 180 Va. 1. 

Dimlt of oeeupant’s duty was to 
warn driver if he saw an automobile 
approaching.—Kuper ▼. Betzer, C.C.A 

5. D., 115 F.2d 842. 

5. La.— Lowery v. Zorn, App., 167 
So. 826. 
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b. Occupant Sleeping 

Thi fact that a guest In e motor vehicle closet his 
eyes or falls asleep does not necessarily constitute con¬ 
tributory neollgence. 

The fact that a guest in a motor vehicle closes 
his eyes, at a time when there is no indication of 
danger, 6 or the fact that the guest dozes or is asleep 
at the time of the accident 7 does not necessarily 
constitute contributory negligence unless there is a 
causal connection between the fact that the guest is 
asleep and the accident. 8 The fact of the guest be¬ 
ing asleep at the time of the accident is merely one 
of the circumstances to be considered in connection 
with other surrounding circumstances, 9 and, when 
so considered, may constitute contributory negli¬ 
gence, 10 as where he goes to sleep knowing of an 
impending peril or hazard in the driver's operation 
of the vehicle, 11 or may not constitute contributory 
negligence, 12 as where there is no indication of 
danger 18 or nothing to indicate that, if awake, he 


could have helped to prevent the accident. 14 

A guest ordinarily is under no duty to stay awake 
to guard his safety against intentional injuries in¬ 
flicted on him by anyone, 18 or to guard against 
gross negligence of the driver. 10 However, it has 
also been held that a guest who is injured while 
asleep is guilty of such negligence as will preclude 
a recovery, notwithstanding gross negligence on the 
part of the driver. 17 

c. Compared with Vigilance of Driver 

A guest In a motor vehicle ordinarily la not held to 
as high a degree of care and vigilance In keeping a look¬ 
out as la the driver of the vehicle. 

Since a guest ordinarily has no control over the 
driver's operation of the motor vehicle, ordinarily 
he is not held to as high a degree of care and vig¬ 
ilance in keeping a lookout and listening for unex¬ 
pected dangers or sudden emergencies as is the driv¬ 
er of the vehicle 18 unless they are engaged in a mu- 


Passenger has no duty to keep look¬ 
out for automobiles at Intersection 
protected by traffic lights.—Lowery 
v. Zorn, supra. 

A Miss.—Sternberg Dredging Co. v. 
Screws, 166 So. 764, 176 Miss. 383. 
Closing eyes momentarily to rest 
them did not relieve motorist from 
liability for Injuries sustained by 
guest when motorist did not follow a 
curve in the highway and struck a 
tree.—Macgowan v. Mills, 35 A. 2d 
797, 93 N.H. 84. 

V. Ark.—George v. George, 88 S.W. 

2d 71, 191 Ark. 799. 

Iowa.—Fry v. Smith, 253 N.W. 147, 
217 Iowa 1395. 

Kan.—Howse v. Welnrich, 298 P. 766, 
133 Kan. 132. 

Ky.—Jesse v. Dunn, 31 S.W.2d 918, 
244 Ky. 613. 

La.—Weddle v. Phelan, App., 177 So. 
407. 

Me.—-Wells ▼. Sears, 4 A2d 680, 136 
Me. 160. 

Mo.—Seism v. Alexander, 93 S.W.2d 
86, 230 Mo.App. 1176. 

N.J.—Niles v. Phillips Express Co., 
193 A. 183, 118 N.J.Law 456. 

N.Y.—Diem v. Adams, 42 N.Y.S.2d 
05, 266 App.Dlv. 807, appeal grant¬ 
ed 44 N.Y.S. 264, 266 App.Dlv. 948— 
Walter v. State, 65 N.Y.S.2d 378. 
187 Mlsc. 1034. 

Pa.—Frank v. Markley, 173 A. 186, 
815 Pa. 257—Oestrelch v. Zibman, 
169 A. 14, 110 Pa Super. 457. 

Vt.—McAndrews v. Leonard, 134 A. 
no. 99 Vt. 512. 

Wash.—Cody v. Bennett, 31 P.2d 83, 
177 Wash. 199. 

Wia.—Forbes v. Forbes, 277 N.W. 
112, 226 Wis. 477—Suschnick v. Un¬ 
derwriters Casualty Co., 248 N.W. 
477, 211 Wia. 474. 

A guest passenger In baseball bus 


at night on paved highway with no. 
outward appearance of danger was! 
not required to keep awake and ob¬ 
serve road ahead or to watch bus 
driver to ascertain that he was not 
on wrong side of road or driving too 
fast, but guest had right to assume, 
in absence of special circumstances j 
and danger, that driver was properly 
operating buB —Weddle v. Phelan, 
La.App., 177 So. 407. 
a Iowa.—Fry v. Smith, 253 N.W. 

147, 217 Iowa 1295. 

Me.—Wells v. Scars, 4 A-2d 680, 136 
Me. 160. 

Tenn.—Chickasaw Wood Products 
Co. v. Lane, 125 S.W.2d 164, 22 
Tenn.App. 596. 

Wis.—Schmidt v. Leuthener, 227 N. 

W. 17, 199 Wis. 567. 

9. La.—Weddle v. Phelan, App., 177 
So. 407. 

Vt.—McAndrews ▼. Leonard, 134 A. 
710, 99 Vt. 612. 

ia Ala.—McDermott v. Sibert, 119 
So. 681, 218 Ala. 670. 

La.—Weddle v. Phelan, App., 177 So. 
407. 

11. La.—Clinton v. City of West 
Monroe, App., 187 So. 561, followed 
in Willis v. City of West Monroe, 
187 So. 829, Madden v. City of West 
Monroe, 187 So. 829 and rerritt v. 
City of West Monroe, 187 So. 830. 
N.Y.—Parker v. Helfert, 252 N.Y.S. 
35, 140 Misc. 905. 

ia Conn.—Doberrentz v. Gregory, 26 
A.2d 476. 129 Conn. 57. 

Fla.—Crenshaw Bros, Produce Co. v. 
Harper, 194 So. 353, 142 Fla. 27. 

ia La.—Weddle v. Phelan, App., 177 
So. 407. 

Pa.—Simrell v. Eschenbach, 154 A. 
369, 303 Pa. 156. 

14. Tax.—Browning v. Beck, Civ. 

106 


App., 73 S.W.2d 626, affirmed 101 8. 
W.2d 545. 129 Tex. 7. 

Wash.—Cody v. Bennett, 31 P.2d 83, 
177 Wash. 199. 

Wis.—Schmidt v. Leuthener, 227 N. 
W. 17, 199 Wis. 567. 

15. Tex.—McMillian v. Sims, Civ. 
App., 112 S.W.2d 793, error granted. 

16. Tex.—McMillian v. Sims, supra 
Quest in gasoline truck 

Tex.—McMillian v. Sims, supra. 

17. Mass.—Oppenheim v. Barkin, 159 
N.E. 628, 262 Mass. 281, 61 AL.R. 
1228. 

Buie criticized 

Mo.—Seism v. Alexander, 93 S.W.2d 
36, 38, 230 Mo.App. 1175. 
ia Iowa.—Jensvold v. Chicago 

Great Western R. Co., 12 N.W.2d 
293, 234 Iowa 627—Shepherd v. 
Bremner, 260 N.W. 48, 220 Iowa 1. 
Ky.—Epperson v. Wright, 126 S.W.2d 
123, 277 Ky. 205. 

La.—Gardiner v. Travelers Indemnity 
Co., App., 11 So. 2d 61. 

Md.—Dashieli v. Moore, 11 A2d 640, 
177 Md. 667. 

Mich.—Fabiano v. Carey, 271 N.W. 
754, 279 Mich. 269. 

N.H.—Laflamme v. Lewis, 192 A. 851, 
89 N.H. 69—Hoen v. Haines, 154 A. 
129, 85 N.H. 36. 

Pa.—Carden v. Philadelphia Transp. 
Co., 41 A.2d 667, 361 Pa. 407—By- 
non v. Porter, 9 A 2d 357, 336 Pa. 
441—Landy v. Rosenstein, 188 A 
855, 325 Pa 209—Volz v. Dresser, 
28 A.2d 493, 150 PaSuper. 371. 

S.D.—Simmons v. Leighton, 244 N.W. 
883, 60 S.D. 624. 

Vt.—Huestis ▼. Lapham’s Estate, 82 
A2d 115, 113 Vt. 191—Leclalr ▼. 
Boudreau, 143 A 401, 101 Vt. 270, 
63 A.L.R. 1427. 

Wis.—Canzoneri v. Heckert, 269 N.W. 
716. 223 Wis. 25—Cherney v. Sim- 
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tual adventure, in which case the guest has the 
same duty as the driver to observe dangers. 19 

Owner as occupant. An owner riding in his own 
automobile driven by another is bound to the same 
degree of care as to looking out as is the driver, if 
the driver is acting for and on behalf of the own¬ 
er in the operation of the automobile, 20 or if the 
owner has not yielded to the driver a right of pos¬ 
session or control of the manner in which the au¬ 
tomobile is being driven. 21 

d. Assumption of Bisk 

As a general rule a guest does not assume the risk 
of Injury Incident to the driver’s failure to keep a proper 
lookout. 

As a general rule a guest does not assume the risk 
of injury incident to the driver’s failure to main¬ 
tain a proper lookout, 22 particularly where the want 
of lookout by the driver is merely momentary. 23 A 
guest, however, having knowledge of the driver’s 
negligence with respect to keeping a lookout, and 
an opportunity to protest or object thereto, will be 
deemed to have assumed the risk of such negligence 


so as to bar a recovery for injuries thereby sus¬ 
tained, 24 

§ 489. Duty to Protest Negligence or Unlaw¬ 
ful Act of Driver 

a. In general 

b. Continuation of protests 

c. Assumption of risk 

a. In General 

An occupant In a motor vehicle fs not under an ab¬ 
solute duty to protest against the negligent or unlawful 
acts of the'driver in operating the vehicle; but the ex¬ 
tent of such duty depends on what a person of ordinary 
prudence would do under the same or similar circum¬ 
stances. 

The duty of a guest in a motor vehicle, to protest 
or remonstrate against the negligent or unlawful 
acts of the driver, 25 such as against his driving at 
an excessive or unlawful rate of speed, 26 is not an 
absolute or positive duty; and, since the guest or¬ 
dinarily has the right to assume that the driver 
knows how to operate the motor vehicle and is driv¬ 
ing it properly, as discussed supra § 487, a failure 


onis, 265 N.W. 203, 220 Wis 330, 
followed in 265 NW. 206, 220 Wis. 
346—Krause v. Hall, 217 N.W. 290. 
195 Wis. 565. 

Duties compared 

A driver must use care constantly 
in keeping a lookout while driving on 
public highway, whereas ordinarily 
guests may reasonably and lawfully 
rely on driver to keep watch. 

Pa.—Ellsworth v. Lauth, 166 A. 855, 
311 Pa. 286. 

Tex —Harper v. Texas & r. Ry Co . 
Oiv.App., 146 S.W.2d 426, error re¬ 
fused. 

19. Md—Mitchell v. Dowdy, 42 A.2d 
717, 184 Md. 634. 

2a Ill.—Johnson v. Kushler, 269 Ill. 
App. >553. 

Tex.—Langham v. Talbott, Clv.App., 
211 S.W.2d 987. 

21. Tex.—Langham v. Talbott, su¬ 
pra. 

22. S.D.—Hall v. Ilall, 258 N.W. 491, 
63 S.D. 343. 

Wis.—Tietz v. Blaier, 2-6 N.W.2d 551, 
250 Wis. 214—Haugen v Wlttkopf, 
7 N.W.2d 886, 242 Wis. 276—Hutz- 
ler v. McDonnell, 2 N.W.2d 207, 239 
Wis. 668—Elkey v. Elkey. 290 N. 
W. 627, 234 Wis. 149, motion denied 
292 N.W. 300, 234 Wis. 149—Ru¬ 
dolph v. Ketter, 289 N.W. 674, 233 
Wis. 329—Milwaukee Automobile 
Ins. Co., Limited. Mutual v. Felten, 
281 N.W. 637, 229 Wis. 29—Maltby 
v. Thiel, 272 N.W. 848, 2.24 Wis. 
648—Eisenhut v. Eisenhut, 248 N. 
W. 440, 212 Wis. 467, 91 A.L.R. 549, 
rehearing denied 250 N.W. 441, 212 
Wis. 467, 91 A.L.R. 562—Harter v. 


Dlckman, 24'5 N.W. 157, 209 W>s. 
283. 

Prospective purchaser of automo¬ 
bile did not, by consenting to sales¬ 
man's driving automobile at exces¬ 
sive speed during demonstration, as¬ 
sume all risk of Injury so as to be 
barred from recovering for injuries 
resulting in part from salesman’s 
negligence in failing to uatch road.— 
Weis v. Davis, 82 P 2d 487, 28 Cal. 
App 2d 240. 

23. Wis.—Haugen v. Wittkopf, 7 N. 
W.2d 886, 887, 242 Wl«. 2 7-6—Koep- 
ke v. Miller, 6 N.W.2d 670, 241 Wis. 
501. 

“The negligence of the host as to 
lookout which the guest does not as¬ 
sume is the momentary act or nonic- 
tion of the host of which he has 
had no knowledge and to which he 
has had no opportunity to protest or 
object.”—Haugen v. Wittkopf, supra. 
At OroBSiXLg 

A guest does not assume the risk 
of the motorist’s want of lookout re¬ 
sulting in a railway crossing colli¬ 
sion, where the want of lookout docs 
not persist long enough to give the 
guest time to protest, and he has 
no reason to think that the motorist 
is not maintaining a proper lookout 
until another guest calls out.—Koep- 
ke v. Miller, 6 N.W.2d 670, 241 Wis. 
501. 

04. Wis.—Storlie v. Hartford Acci¬ 
dent & Indemnity Co., 28 N.W.2d 
920, 251 Wis. 340—Haugen v. Witt¬ 
kopf, 7 N.W.2d 886, 242 Wis. 276— 
State ex rel. Lltzen v. Dillett, 7 
N.W.2d <599, 242 Wis. 107, rehear- 

107 


lng: denied 9 N.W.2d 80. 242 Wis. 
107—Walker v. Kroger Grocery & 
Baking Co., 252 N.W. 721, 214 Wis. 
519, 92 A.L R 680. 

Collision 

Where guest assumed risk of his 
host’s negligent lookout resulting ih 
collision with approaching automo¬ 
bile, guest was not entitled on ground 
of host’s negligent lookout to recov¬ 
er from host for his ensuing Injuries. 
—-State ex rel. Lltzen v. Dillett, 7 N. 
W 2d 599, .242 Wis. 107, shearing 
denied 9 N.W.2d 80, 242 Wis. 107. 

25. Ga — McCord v. Benford, 173 S.E. 
208, 48 Ga App. 738 

Iowa.—Carpenter v. Wolfe, 273 N.W. 
169, 223 Iowa 414 

N.H.—Ramsdell v. John B. Varlck 
Co, 170 A. 12, 86 NH. 457. 

Ohio.—Wills v. Anchor Cartage & 
Storage Co., 159 N.E. 124, 26 Ohio 
App. 66. 

26. Ariz.—Friedman v. Friedman, 9 
P.2d 1015, 40 Ariz. 9-6. 

Cal.—Lindcmann v. San Joaquin Cot¬ 
ton Oil Co, 55 P.2d 870, 5 Cal.2d 
480—Curran v. Earle C. Anthony, 
Inc., 247 P. 236, 77 Cal App. 462. 
Md.—Powers v. State, for the U»e 
and Bencflt of Reynolds, 11 A.2d 
909, 178 Md. 23. 

N.H.—Laflamme v. Lewis, 192 A. 861, 
89 N.H. 69. 

The law Imposes mo duty on guest 
in automobile to remonstrate against 
speed at which it is driven, in ab¬ 
sence of facts suggesting necessity 
to watch speed.—Powers v. State, for 
Use and Benefit of Reynolds, 11 A.2d 
909, 178 Md. 28. 
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to protest or remonstrate with the driver as to his 
manner of driving, at the time or immediately be¬ 
fore an accident, ordinarily does not of itself con¬ 
stitute contributory negligence. 2 ? The extent of 
an occupant’s or guest’s duty to protest depends on 
the facts and circumstances of the particular case, 
that is, on what a person of ordinary prudence 
would do, under the same or similar circumstances, 
with respect to protesting against the excessive or 
unlawful rate of speed, 28 or other negligent or un¬ 
lawful acts or conduct on the part of the driver. 29 


Accordingly, if an occupant or guest in a motor 
vehicle knows, or in the exercise of ordinary care 
should know, that the driver is conducting himself 
in the operation of the vehicle in a negligent or un¬ 
lawful manner, and, if under the same or similar 
circumstances a reasonably prudent person would 
have attempted to persuade the driver from such 
conduct, by protest, or other warning, he is guilty 
of contributory negligence if, a reasonable oppor¬ 
tunity therefor being afforded, he fails to do so 
and such failure contributed proximately to cause 
his injury ; 80 but in order for failure to protest, or 


87. U.S.—McCrate ▼. Morgan Pack¬ 
ing Co., C.C.A.Ohio, 117 F,2d 702. 

Ill.—Lasko v. Meier, 63 N.E.2d 631. 
327 Ill.App. 5, affirmed 67 N.E.2d 
162, 394 Ill. 71. 

Iowa.—Carpenter v. Wolfe, 273 N.W. 
169, 223 Iowa 417. 

Ohio.—Cleveland Ry. Co. ▼. Heller, 
15 Ohio App. 346. 

•'Fault in a passenger's acceptance 
of improper driving is not conclu¬ 
sively established unless the driver's 
fault or incompetence is so gross or 
extreme that effort to abate the dan¬ 
ger, by inducing proper driving or 
by leaving the car if it may be done 
in safety, is unquestionably demand¬ 
ed.”—Woodman v. Feck, 7 A.2d 251, 
256, 90 N.H. 292, 122 A.L.R. 1402. 

88 . Ariz.—Friedman v. Friedman. 9 
P.2d 1015, 40 Ariz. 06. 

Cal.—Llndemann v. San Joaquin Cot¬ 
ton Oil Co., 65 P.2d 870, 6 Cal.2d 
480—Shields v. King, 277 P. 1043. 
207 Cal. 275—Swink v. Gardena 
Club, 151 P.2d 313, 65 Cal App.2d 
874—Williamson v. Fitzgerald, 2 
P.2d 201, 116 Cal.App. 19—Queirolo 
▼. Pacific Gas & Electric Co., 300 
P. 487, 114 Cal.App. 610—Brown v. 
Davis, 257 P. 877, 84 Cal.App. 180— 
Curran v. Earle C. Anthony, Inc., 
247 P. 236, 77 Cal.App. 4-62. 

Ill.—McDermott v. McKeown Transp. 

Co., 263 Ill.App. 325. 

Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

Mass.—Murphy v. Smith, 29 N.E.2d 
726, 307 Mass. 64. 

N.H.—Lafiamme v. Lewis, 192 A. 851, 
89 N.H. >69. 

Wia.—Goehmann v. National Biscuit 
Co.. 235 N.W. 792, 204 Wis. 427. 

89l Ark.—Sparks v. Chitwood Motor 
Co., 94 S.W.2d 359, 192 Ark. 743. 
Ill.—Lasko v. Meier, 63 N.E.2d 531, 
327 Ill.App. 5, affirmed 67 N.E.2d 
162, 394 Ill. 71. 

Kan.—Curtiss v. Fahle, 139 P-2d 827, 
157 Kan. 226. 

La.—Chanson v. Morgan's Louisiana 
& T. R. & £. 6. Co., 136 So. 647, 18 
La.App. 602. 

N.H.—Ramsdell v. John B. Varick 
Co- 170 A. 12, 86 N.H. 457. 


Pa.—Stermer ▼. C. R. R. of N. J., 
Com.Pl., 37 Luz Leg.Reg. 141. 
W.Va.—Boyce v. Black, 15 S.E.2d 588, 
123 W.Va. 234. 

Wis.—Goehmann v. National Biscuit 
Co., 235 N.W. 792, 204 Wis. 427. 
Olronmstances to be considered 
In determining duty of automobile 
guest to protest, the circumstances 
of time, duration of negligence, con¬ 
duct, reaction of driver to complaint, 
character of negligence, and the like 
must be considered —Apfelbaum v. 
Markley, 3 A.2d 975, 134 Pa Super. 
392 

When unusual olroumstaaoes pre¬ 
sent themselves and danger of driv¬ 
ing increases, guest must exercise 
greater prudence for his own safety 
and must at least protest against 
negligence of driver.—Clifton v. 
Dean. La.App., 169 So. 788, followed 
in 1-69 So. 790. 

If guest saw, or ought to have 
seen, traffic signal on right of high¬ 
way, and noticed that driver was 
continuing as though he had not 
seen it, guest had plain duty to pro¬ 
test.—Teas v. Eisenlord, 253 N.W. 
795, 215 Wis. 456. 

3a Ark.—Lewis v. Chitwoqg Motor 
Co., 115 S.W.2d 1072, 196 Ark. 86. 
Cal.—King v. City of Long Beach, 153 
P.2d 44-5, 67 Cal.App 2d 1. 

Idaho.—French v. Tebben, 27 P.2d 
474, 53 Idaho 701—Dale v. Jaeger, 
258 P. 1081, 44 Idaho 676. 

Ill.—Ames v. Terminal R. Ass'n of 
St. Louis, 75 N.E 2d 42, 332 Ill. 
App. 187—Pope v. Illinois Termi¬ 
nal R. Co., 67 N.E.2d 284, 329 Ill. 
App. 62. 

Kan.—Curtiss v. Fahle, 139 P.2d 827, 
157 Kan. 226—Darrington v. Camp¬ 
bell, 94 P.2d 305, 150 Kan. 407— 
Donehan v. Wright, 81 P.2d 60, 148 
Kan. 287. 

Ky.—Louisville Taxicab & Transfer 
Co. v. Barr, 209 S.W.2d 719, 307 
Ky. 28—Mattingly v. Meuter, 121 S. 
W«2d 676, 275 Ky. 294—Louisville 
& N. R. Co. v. Hadler's Adm’r, 106 
S.W.2d 106, 269 Ky. 115—Chambers 
v. Hawkins, 25 S.W.2d 363, 233 Ky. 
211 . 

La. —Aaron v, Martin. 177 So. 242, 

108 


246, 188 La. 371—Lorance v. Smith, 
138 So. 871, 173 La. 883—Mansur v. 
Abraham, App., 164 So. 418—Wad¬ 
dell v. Langlols, App., 158 So. 665, 
followed In Davis v. Langlols, 158 
So. 672, Waddell v. Istrouma Water 
Co., 158 So. 672 and Davis v. Is¬ 
trouma Water Co., 158 So. 672— 
Lapeze v. O’Keefe, App, 158 So. 
36, modified on other grounds 159 
So. 403—Provosty v. Christy, App., 
152 So. 784—Reggie v. Karre, 139 
So. 532, 19 La.App. 477—Llvaudais 
v. Black, 12*7 So. 129, 13 La.App. 
345. 

Me —Kimball v. Bauckman, 168 A. 
694, 131 Me. 14. 

Md.—Mitchell v. Dowdy, 42 A.2d 717, 
184 Md. 634—Montgomery Bus 
Lines v. Diehl, 148 A. 463, 158 Md. 
233. 

Mo.—Cheatham v. Chartrau, 176 S. 
W.2d 865. 237 Mo.App. 793—Heyde 
v. Patten, App., 39 SW.2d 813. 

Neb.—Hamblen v. SUckley, 27 NW 
2d 178, 148 Neb. 283—Fulcher v. 
Ike, 6 N W.2d 610, 142 Neb. 418 
N.H.—Ramsdell v. John B. Varick 
Co., 170 A. 12, 86 N.H. 457. 
N.Y.—Reilly v. Rawletgh, 281 N.Y.S. 

36-6, 245 App.Div. 190. 

N.C.—Bogen v. Bogen, 13 S.E.2d 162, 
220 N.C. 648. 

Ohio.—Wills v. Anchor Cartage & 
Storage Co., 159 N.E. 124, 26 Ohio 
App. 66. 

Pa.—Ellenberger v. Kramer, 186 A. 
809, 322 Pa. 589—Janeway v. Laf- 
ferty Bros., 18-5 A. 827, 323 Pa. 
824—Perry v. Ryback, 153 A. 770, 
302 Pa. 559—Curry v. Riggles, 153 
A. 325, 302 Pa. 156—Alperdt v. 
Paige, 140 A. 555, 292 Pa. 1—Ap¬ 
felbaum v. Markley, 3 A.2d 976, 134 
Pa.Super. 392—Oestereich v. Zib- 
man, 169 A. 14, 110 Pa.Super. 457— 
Christian v. Gwynne, 158 A. 290, 
103 Pa.Super. 539—Iorio v. Kidd, 
Com.PI., 3.2 Del.Co. 400—Pritchard 
v. Philadelphia Suburban Transp. 
Co., Com.PL, 32 Del.Co. 383. 

Tex.—Thweatt v. Ocean Accident A 
Guarantee Corporation, Clv.App., 62 
S.W.2d 250, error refused. 

Va.—Sutton v. Bland, 184 S.E. 281. 
166 Va. 132. 

W.Va.—Darling v% Browning, 200 S. 
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acquiescence, to constitute contributory negligence, guilty of contributory negligence in failing to pro- 

it must be with respect to the driver’s negligence test or remonstrate against the vehicle being driv- 

which caused the injury,* 1 and the fact that the oc- en at a dangerous, excessive, or unlawful rate of 

cupant protests as to particular acts of negligence speed, 88 such as in driving at an unlawful speed in 

does preclude him from recovering for injuries a school zone, 84 or in being driven into a situation 

proximately caused by other negligent or unlawful of danger without proper precaution, 86 or in viola- 

acts of the driver. 82 An occupant or guest who tion of the rules of the road, 86 or in driving with- 

knows, or should know, and appreciate the danger out lights, in violation of statute. 87 

involved may, under the particular circumstances, be On the other hand, a guest or occupant is not 


E. 737, 120 W.Va. 66-6—Oney v. 
Binford, 180 S.E. 11, 116 W.Va. 242 
—Adams v. Hutchinson, 167 S.E. 
135, 113 W.Va. 217—Herold v. 

Clendennen, 161 S.E. 21, 111 W.Va. 
121—Cllse v. Prunty, 152 S E. 201, 
108 W.Va. 635. 

Wis.—Royer v. Saecker, 234 N.W. 742, 
204 Wis. 265. 

42 C.J. p 1173 note 62. 

Owner occupant 

An owner occupant who had equal 
-opportunity with driver of observing 
conditions and yet permitted automo¬ 
bile to be operated so as to collide 
with truck which had stalled on 
highway was contributory negligent, 
precluding his recovery for injuries 
sustained when automobile collided 
with truck which had been left with 
lights burning.—Horn v. Barras, La. 
App., 172 So. 451. 

A wife riding with her husband 

may be responsible for the conse¬ 
quences of her own negligence in 
falling to protest against the hus¬ 
band’s negligent or reckless driving. 
Neb.—Crandall v. Ladd. 7 N.W.2d 642. 
142 Neb. 736—Murphy v. Shibiya, 
250 NW. 746, 125 Neb 487. 

Pa.—Alperdt v. Paige, 140 A. 655, 292 
Pa. 1. 

31. Iowa—Miller v. Mathis, 8 N.W. 
2d 744, 223 Iowa 221. 

33. Cal.—Weis v. Davis, 82 P.2d 487, 
28 Cal.App.2d 240. 

Iowa.—Miller v. Mathis, 8 N.W.2d 
744, 223 Iowa 221. 

Excessive speed 

An automobile passenger, knowing¬ 
ly acquiescing in operation of auto¬ 
mobile at excessive speed under ad¬ 
verse driving conditions for sufficient 
time to assume risk of injury there¬ 
from, Is guilty of contributory neg¬ 
ligence, barring his recovery for In¬ 
juries proximately caused by such 
speed, but not for injuries proxi¬ 
mately caused solely by driver’s fail¬ 
ure to keep proper lookout when he 
undertook to make turn on which 
accident happened.—Miller v. Mathis, 
supra. 

33. Cal.—King v. City of Long 
Beach, 153 P.2d 446, 67 Cal.App. 
2d 1—Valencia v. San Jose Scaven¬ 
ger Co., 69 P.2d 480, 21 Cal.App. 
Id 469. 


Conn.—Tracy v. Welch, 145 A. 662, 
109 Conn 144. 

Idaho.—Dale v. Jaeger, 258 P. 1081, 
44 Idaho 576. 

Ill.—McDermott v. McKeown Transp. 

Co., 263 Ill.App. 325. 

Ky.—Mattingly v. Meuter, 121 S.W. 

2d 676, 275 Ky. 294. 

La.—Lorance v. Smith, 138 So. 871. 
178 La. 883—Pipes v. Gallman, 136 
So. 802, 173 La. 158, annulled on 
other grounds 140 So. 40, 174 La- 
257. Followed in 135 So. 692, 18 
La.App. 437, annulled on other 
grounds 140 So. 43, 174 La. 265. 
Followed in Sumlin v. Gallman, 135 
So. C92, 18 La.App. 436 annulled on 
other grounds 140 So. 44, 174 La. 
269. Followed in Byrd v. Gallman, 
135 So. 692, 18 La.App. 436, an¬ 
nulled on other grounds 140 So. 44, 
174 La. 268—Waddell v. Langlois, 
App, 158 So. 665, followed in Da¬ 
vis v. Langlois, 158 So. 672, Wad¬ 
dell v. Istrouma Water Co , 158 So 
672 and Davis v. Istrouma Water 
Co., 158 So. 672—Reggie v. Karro, 
139 So. 532, 19 La App. 477, fol¬ 
lowed in 139 So. 536, 19 La.App. 
476, ICarre v. Karre, 139 So 536, 
19 La.App. 476 and Zwan v. Karre, 
139 So. 536, 19 La App. 475—Hutch¬ 
ens v. Morgan, 125 So. 309, 12 La 
App. 545. 

N.Y.—Reilly v. Rawleigh. 281 N.Y.S. 

366, 245 App.Div. 190. 

N.D.—Eddy v. Wells, 231 N.W. 786, 
69 N.D. 663. ' 

Pa.—Wagenbauer v. Schwinn, 131 A. 
699, 285 Pa. 128. 

Tenn.—Coppedge v. Blackburn, 15 
Tenn.App. 587. 

Utah.—May bee v. May bee, 11 P.2d 
973, 79 Utah 685. 

Wash.—Alexlou v. Nockas, 17 P.2d 
911, 171 Wash. 369. 

Wis.—Hahn v. Smith, 254 N.W. 750, 
215 Wis. 277—Goehmann v. Nation¬ 
al Biscuit Co., 235 N.W. 792, 204 
Wis. 427—Krause v. Hall, 217 N.W. 
290, 195 Wis. 565. 

42 C.J. p 1174 note 63. 

Pallors to protest speed held con¬ 
tributory negligence 

(1) Where guest had knowledge of 
driver’s shortsightedness.—Maybee v. 
Maybee, 11 P.2d 973, 79 Utah 585. 

(2) Where night was foggy and 
winding road along hillside was nar¬ 
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row.—Adams v. Hutchinson, 167 S.E. 
135, 113 W.Va. 217. 

34. Tenn.—Webster v. Trice, 133 S. 
W.2d 621, 23 Tenn.App. 36*5. 

35. Ark—Ragland v. Snotzmeler, 65 
SW.2d 923, 186 Ark. 778. 

La.—'Clifton v. Dean, App., 169 So. 

788, followed in 169 So. 790. 

Pa.—Otis v. Kolsky, 94 Pa.Super. 548. 
Tenn.—Dedman v. Dedman, 291 S.W. 
449, 15>5 Tenn. 241. 

W.Va.—Darling v. Browning, 200 S.E. 
737, 120 W.Va. 666—Oney v. Bin- 
ford, 180 S.E. 11. 116 W.Va. 242. 

42 C.J. p 1174 note 64. 

Defective steering apparatus 

Where fact that steering apparatus 
was faulty was known to both host 
and guest, and automobile was being 
driven at excessive speed, guest who 
suggested that they stop and inspect 
the steering apparatus but did not 
protest against proceeding further 
was guilty of contributory negligence 
barring recovery for injuries sus¬ 
tained in accident which occurred 
when host lost control of automobile. 
—Ellenberger v. Kramer, 186 A. 809, 
322 Pa. 589. 

Whore driver put her foot on gas 
Instead of brake when car started 
zigzagging, guests were contnbutori- 
ly negligent, as regards suddenly re¬ 
sulting accident, in failing to pro¬ 
test—Reggie v. Karre, 139 So 532, 19 
La.App. 477, followed in 139 So. 536, 
19 La.App. 476, Karre v. Karre, 139 
So. 536, 19 La.App. 476 and Zwan v. 
Karre, 139 So. 536, 19 La.App. 475. 

Where automobile driver oould 
have orossed Intersection ahead of 
truck at speed of fifteen miles an 
hour, passengers were not negligent 
in failing to protest against effort to 
cross.—Goehmann v. National Bis¬ 
cuit Co., 235 N.W. 792, 204 Wis. 427 

36. Pa —Alperdt v. Paige, 140 A. 
555, 292 Pa 1. 

42 C.J. p 1174 note 65. 

37. Cal.—King v. City of Long 
Beach, 153 P.2d 445, 67 Cal.App. 
2d 1. 

Guest on motorcycle with weak 
headlights was presumed to know 
that headlight law was violated and 
could not claim Immunity from con¬ 
tributory negligence.—Le Doux v. 
Alert Storage & Transfer Co., 169 
P. 24, 146 Wash. 115. 
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guilty of contributory negligence in failing to pro- ligence or unlawful acts exists only where it will 
test or remonstrate against the vehicle's being driv- serve some useful purpose. 44 There is no contrib- 
en at an excessive, dangerous, or unlawful rate of utory negligence on the part of one riding in a mo- 
speed, 88 or into a situation of danger, 88 or in any tor vehicle as a guest who observes approaching 
other negligent or unlawful manner, 40 where he danger and at once gives warning, because the driv- 
did not know, or in the exercise of ordinary care er does not heed the warning but goes ahead into 
should not have known and appreciated, that the obvious peril, which the guest is powerless to pre- 
vehicle was being so driven, 41 or where a reason- vent or avoid, 46 or where it reasonably appears that 
ably prudent person in the same or similar circum- a protest would go unheeded, 48 or where, by rea* 
stances would not have protested, 48 or where his son of the danger not becoming apparent and ap- 
failure to do so did not contribute proximatcly to preciated in time to affect the driver's conduct and 
cause his injury. 48 Moreover, the duty of an oc- avert the accident, the occupant had no reasonable 
cupant or guest to protest as to the driver's neg- opportunity to protest or remonstrate, 47 or where 


38. Ala.—-Moore v. Cruit, 191 So. 
252, 238 Ala. 414—Baker v. Baker, 
124 So. 740. 220 Als. 201. 

Cal.—Quierolo v. Pacific Gas & Elec¬ 
tric Co., 300 P. 487. 114 Cal.App. 
610. 

La.—-Pipes v. Gall man. 140 So. 40, 174 
La. 267. 

N.C.—Norfleet v. Hall, 189 S.E. 143, 
204 N.C. 573. 

42 C.J. p 1174 note 66. 
flpssd not negligence la Itself 
It has been held that a passenger 
is not negligent in failing to protest 
against speed exceeding statutory 
limit, but not of itself negligence — 
Higgins v. Metzger, 143 A. 394, 101 
Vt. 285. 

38. Iowa.—-Wagner v. Klostsr, 175 
N.W. 840, 188 Iowa 174. 

42 C.J. p 1174 note 67 
41k La.—Alost v. J. Moock Wood & 
Drayage Co., 120 So. 791, 10 La. 
App. 57. 

Neb.—Fulcher v. Ike, 6 N.W.2d 610, 
142 Neb 418. 

42 C.J. P 1174 note 68. 

41 . U.S.—Gray v. Dleckmann, C.C.A. 

N.H., 109 F.2d 382. 

Ala.—Moore v. Cruit, 191 So. 252, 238 
Ala. 414. 

La.—Alost v. J. Moock Wood & Dray¬ 
age Co., 120 So. 791, 10 La»App. 67. 
Neb.—Fulcher v. Ike, 6 N.W.2d 610, 
142 Neb. 418. 

N.D.—Bolton v. Wells, 225 N.W. 791. 
58 N.D. 286. 

Pa.—Schlossstein v. Bernstein, 142 A. 
324, 293 Pa. 245. 

Wis.—Olson v. State Farm Mut. 
Auto. Ins. Co. of Bloomington, Ill., 
30 N.W.2d 196, 252 Wis. 37. 

42 C.J. p 1174 note 69. 

Guest in. ramble Mat 
La.—Lawrason v. Richard, 129 So. 
250, 16 La.App. 434, affirmed 135 
So. 29. 172 La. 696. 

Tenn.—City of Chattanooga v. Evatt, 
14 Tenn.App. 474. 

40. Wash.—Bauer v. Tougaw, 22 4 P. 

20, 128 Wash. 664, 656. 

42 C.J. p 1176 note 70. 

Gtop sign 

Where the motor vehicle has come 


to a virtual stop at a stop sign, be¬ 
fore entering an intersection, an oc¬ 
cupant has no duty to protest and 
demand that the vehicle come to a 
complete stop.—Gardiner v. Travelers 
Indemnity Co., La.App., 11 So.2d 61. 

Where driver manifested realisa¬ 
tion of danger, the occupant of truck 
owed driver no duty to protest 
against driver’s speed.—Morns v. 
Dame’s Ex’r, 171 S.E. 662, 161 Va. 
545. 

43 . Cal —Quelrolo v. Pacific Gas & 
Electric Co, 300 P. 487, 114 Cal 
App 610 

La—Hamilton v. F. Strauss & Son, 
App., 154 So. 489. 

42 C J p 1174 note 71. 

44 . Pa.—Bynon v. Porter, 9 A.2d 357, 
336 Pa. 441. 

45. Me.—Avery v. Thompson, 130 A 
4, 117 Me. 120, L.RA.1918D 206, 
AnnCas.l918E 1122. 

Mo—Rowe v. St. Louis United R. 

Co., 247 SW. 443, 211 Mo App 526 
N.Y.—Clark v. Traver, 200 N.Y.S. 52, 
205 AppDiv. 206, affirmed 143 N.E. 
736, 237 N.Y. 644. 

Wis.—Glick v. Baer, 201 N.W. 752, 
186 Wls. 268. 

42 C.J. p 1175 note 7.2. 

46 . Neb.—Hamblen v. Steckley, 27 
N.W.2d 178, 148 Neb. 283—Fulcher 
v. Ike, 6 NW.2d CIO, 142 Neb. 
418. 

47 . Cal—Queirolo v. Pacific Gas & 
Electric Co, 300 P. 487, 114 Cal. 
App. 610. 

La.—Pipes v. Gallman, 140 So. 40, 
174 La. 257—Provosty v. Christy, 
App., 152 So. 784—McDonald v. 
•Stellwagon, App., 140 So. 133, fol¬ 
lowed in McConnell v. Stellwagon, 
140 So. 138—Neuman v. Eddy, 130 
So. 247, 16 La.App 46. 

Me.—Kimball v. Bauckman, 158 A. 
694, 131 Me. 14. 

Md.—Gordon v. Opalecky, 137 A. 299, 
152 Md. 536. 

Mo,—Kaley v. Huntley, 63 fl.W.2d 21, 
333 Mo. 771—Rappaport v. Roberts, 
App., 203 S.W. *676. 

Neb.—Hamblen v. Steckley, 27 N.W. 
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2d 178, 148 Neb. 283—Fulcher v. 
Ike, 6 N.W.2d 610, 142 Neb 418. 
N.C—Norfleet v. Hall, 1*69 S.E. 143, 
204 N.C. 578. 

N.D.—Wilson v. Oscar H. Kjorlle Co.. 

12 N.W 2d 526, 73 N.D. 134. 

Ohio—Metzger v. Yellow Taxicab 
Co., 193 N.E. 75, 48 Ohio App. 75. 
Ta.—Bynon v. Porter, 9 A 2d 357, 336 
Pa. 441—Becker v. Saylor, 177 A. 
804, 317 Pa. 573—Kulp v. Lehigh 
Valley Transit Co., 81 Pa Super. 
296. 

W.Va.—Young v. Wheby, 30 S E 2d 6, 
126 W.Va. 741, 154 A.L.R. 919. 
Wis—Koepke v. Miller, 6 N.W. 2d 670. 
241 Wis. 501—Rudolph v. Ketter. 
289 N.W. 674, 233 Wls. 329. 

Demand to atop 

Where guest and host both saw 
truck approaching Intersection sev¬ 
enty-five feet away and both thought 
it safe for automobile to proceed and 
danger did not become apparent until 
automobile had entered intersection, 
there was no contributory negligence 
by guest in not directing host to 
stop so as to bar recovery against 
owner of truck.—Wilson v. Oscar H. 
Kjorlie Co., 12 N.W 2d 526, 73 N.D. 
134. 

In ab ility to stop on Icy pavement 
Where road appeared dry, and driv¬ 
er was not exceeding speed which 
would be legal If road were dry, 
there was no occasion for guest to 
protest the manner of driving, and 
hence guest was not barred by con¬ 
tributory negligence for recovering 
for injuries suffered when driver was 
unable to stop on icy pavement In 
time to avoid parked truck.—Engel v. 
Interstate Transit Co., 115 P.2d 681, 
9 Wash.2d 590. 

A wife riding In an automobile 
driven by her husband is not con- 
tributorlly negligent in not remon¬ 
strating with him with respect to his 
driving, where she had no reason¬ 
able time or opportunity for an ef- 
fectlve protest. 

O&l.—McSweeney v. East Bay Transit 
Co., 141 P«2d 787, 60 Cal.App.2d 
807. 

La.—Giorlando v. Maitrejean, App*. 
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from the conduct of the occupant it may be rea¬ 
sonably inferred that he had not acquiesced in the 
negligent conduct of the driver. 48 

b. Continuation of Protests 

If a guest protests to the driver as to particular neg¬ 
ligent acts or conduct, he Is generally not required to 
protest further, unless the first protest Is not heeded. 
If there are several guests In the vehicle, an audible 
protest by one of them Is generally sufficient. 

If a guest protests and cautions the driver with 
respect to particular negligent acts, he generally 
performs his full duty as to such acts. 49 If in re¬ 
sponse to such protest the driver replies that he 
will watch out and be careful, the guest may as¬ 
sume that he will act in accordance with his re¬ 
ply, 50 and, if thereafter the driver drives in a more 
prudent manner, it is generally not incumbent on 
the guest to complain or protest further. 51 If, 
however, the first protest is not heeded, other pro¬ 
tests should be made as the occasion requires. 52 A 
guest is not required to suggest slowing down of 
the motor vehicle each time it overtakes another 
vehicle; 53 nor need he protest against every in¬ 
cautious or imprudent act of the driver, 54 or keep 
remonstrating, interfering, or instructing the driv¬ 
er as to the operation of the vehicle. 55 Where the 
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driver was warned as to the speed of the car as 
it approached the place of the accident, its exces¬ 
sive speed elsewhere on the journey is immaterial 
with respect to the guest's contributory negligence 
in not protesting throughout the journey. 58 

If there are several guests in the motor vehicle, 
it is unnecessary for all of them to protest or cau¬ 
tion the driver, if any one of them protested, and 
the others heard it. 57 

c. Assumption of Bisk 

If a guest, with knowledge of the facts, acquiesces, 
without protest or remonstrance, in the negligent or un¬ 
lawful manner In which the driver operates the motor 
vehicle, the guest generally will be deemed to assume 
the risk of injury incident to such operation, and cannot 
recover therefor as against the host. 

If a guest in a motor vehicle, with knowledge 
of the facts, acquiesces, without protest or re¬ 
monstrance, in the negligent or unlawful manner 
in which the driver operates the vehicle, the guest 
will be deemed to assume the risk of injury inci¬ 
dent to such operation, and cannot recover there¬ 
for, as against the host, 58 as where he knowingly 
acquiesces, until it is too late to protest, in the op¬ 
eration of the motor vehicle at an excessive or un- 


22 So.2d 664—Kientz v. Charles 
Dennery, Inc., App., 17 So 2d '506, 
annulled 24 So.2d 292, 209 La. 144 
Mo.—Cheatham v. Chartrau, 176 S 
W.2d 865, 237 Mo.App. 793. 

48. Tex.—Routledge v. Rambler Au¬ 
to Co., Civ App., 95 S.W. 749. 

42 C.J. p 3175 note 73. 

Fact that guest considered host 
a bad driver did not show that he 
acquiesced In his fast driving when 
he made many protests against It.— 
Burnett ▼. Cocknll, La App., 145 So. 
398. 

Quest's oomment that it was “pret¬ 
ty fast for a new car" was held to 
relieve him of charge of contribu¬ 
tory negligence.—Me Add v. Shea, 122 
So. 879, 10 La.App. 733. 

49. La.—Lapeze v. O'Keefe, App., 158 

So. 86, modified on other grounds 
159 So. 408. 

Minn.—Thorstad v. Doyle, 273 N.W. 
2*55, 199 Minn. 543. 

Pa. —Perry v. Ryback, 153 A. 770, 
302 Pa. 559—Ebey v. Schwartz, 158 
A. 291, 104 Pa.Super. 181. 

50. Ark.—Ragland v. Snotzmeier, 55 
S.W.2d 923, 186 Ark. 778. 

51 . Ky.—Edmiston v. Robinson, 168 
S.W.2d 740, 293 Ky. 273. 

N.J.—-Tobiah v. Cohen, 164 A. 415, 110 
N.J.L&W 296. 

SSL La.—David’ v. Joseph, App., 164 

So. 467. 


53. La —Cassar v. Mansfield Lumber 
Co., App, 35 So.2d 797. 

54. Wash.—Alexiou v. Nockas, 17 P. 
2d 911, 171 Wash. 369. 

55. La.—Cassar v. Mansfield Lum¬ 
ber Co., App., 85 So.2d 797. 

Ohio —Telling Belle Vernon Co. v. 
Krenz, 171 N.E. 357, 34 Ohio App. 
499—Cleveland Ry. Co. v. Heller, 
15 Ohio App. 346. 

"It is not expected that the guest 
will continually endeavor to substi¬ 
tute his own judgment for that of 
the driver in matters of routine op¬ 
eration of the car."—Cassar v. Mans¬ 
field Lumber Co., La.App., 35 So-2d 
797, 800. 

Passenger who warned driver of 
defendant’s approaching automobile 

is not required to make further sug¬ 
gestions to avert accident or to par¬ 
ticipate in driving.—Davis y. Tobin, 
163 A. 780, 131 Me. 426. 

56. Pa.—Moquin v. Mervlne, 146 A. 
443, 297 Pa. 79. 

57. Ark.—Ragland v. Snotzmeier, 65 
S.W.2d 923, 186 Ark. 778. 

La.—Metropolitan Casualty Ins. Co. 
of New York v. Bowdon, App., 164 
So. 464. 

W.Va.—Boyce v. Black, 15 S.E.2d 588, 
123 W.Va. 234. 

Wis.—Koepke v. Miller, 6 N.W.2d 670, 
241 Wls. 601. 

Warning to slow down 

Where one passenger* in automobile 

ill 


warned driver to slow down because 
of dust obstructing vision and driv¬ 
er reduced speed, plaintiff, who was 
also a passenger, was under no ob¬ 
ligation also to warn driver and was 
not chargeable with negligence for 
failure to do so.—Huston v. Robin¬ 
son, 13 N.W.2d 885, 144 Neb. 553. 

58. Ohio.—Fay v. Thrasher, 66 N.E. 

2d 236, 77 Ohio App. 179. 

Wis.—Haugen v. Wittkopf, 7 N.W.2d 
886, 242 Wis. 276—Schneider v. 
American Indemnity Co., 6 N.W 2d 
644, 241 Wis. 568—Young v. Nunn, 
Bush & Weldon Shoe Co., 249 N. 
W. 278, 212 Wis. 403—Sommerfleld 
v. Flury, 223 N.W. 408, 198 Wis. 
163. 

£eg*l effect 

The risk assumed by automobile 
passenger from negligence of the 
driver of automobile has the same 
legal effect as that Incurred from 
other conditions of danger.—Wood¬ 
man v. Peck, 7 A.2d 251, 90 N.H. 292, 
122 A.L.R. 1402. 

Sluggishness 

If automobile accident was caused 
by driver’s weariness and resulting 
sluggishness in management and con¬ 
trol of automobile, guests would be 
barred from recovery for Injuries 
sustained on ground of driver’s neg¬ 
ligence, where guests assumed risk of 
any Injury resulting from weariness. 
—Storlie v. Hartford Acc. & Indem. 
Co., 28 N.W.2d 920, 251 Wls. 840. 
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lawful rate of speed, 59 or in violation of the law of 
the road, 60 or where he acquiesces in the parking 
of the vehicle on the left shoulder of the high¬ 
way, 61 and in the turning on of the bright lights 
of a vehicle so parked. 62 A guest, however, will 
be deemed to have assumed the risk incident to a 
negligent or unlawful course of driving, only where 
it has persisted long enough to give him an oppor¬ 
tunity to protest and indicate his dissent or disap¬ 
proval of the negligent or reckless manner of driv¬ 
ing. 63 If the driver heeds such a protest and dis¬ 
continues the protested course of driving, the guest 


will not, by reason of such previous improper driv¬ 
ing, be considered as acquiescing in subsequent im¬ 
proper driving, so as to render assumption of risk 
applicable. 64 

Extent of risks assumed. If the guest assumes 
the risk incident to the driver's negligence, he also 
assumes the risk involved in an emergency caused 
by such negligence, 60 such as ensuing collision with 
another vehicle, of which collision the driver's neg¬ 
ligence is the primary cause. 66 

Withdrawal of protest . The withdrawal of a 


09. S.D.—Miller v. Stevens, 25*6 N. 
W. 152, 63 S.D. 10. 

Wis.—Nordahl v. Farmers Mut. Auto. 
Ins. Co., 27 N.W.2d 707, 250 Wis. 
*609—Rad dan t v. Labutzke, 289 N. 
W. 659, 233 Wis. 381—Switzer v. 
Weiner, 284 N.W. *509, 230 Wis. 
699—Kauth v. Landsverk, 271 N. 
W. 841, 224 Wis. 554—Hotz v. In¬ 
ge is, 268 N.W. 177, 214 Wis. 856 
—Walker v. Kroger Grocery & 
Baking Co., 252 N.W. 721, 214 Wis. 
519, 92 A.L R. 680—Young v. Nunn. 
Bush & Weldon Shoe Co., 249 N. 
W. 278, 212 Wis. 403—Haines v. 
Duffy, 240 N.W. 152, 206 Wis. 193 
—Biersach v. Wechselberg, 238 N. 
W. 905, 206 Wis 113—Sommcrfleld 
v. Flury. 223 N.W. 408, 198 Wis. 
163—Harding v. Jesse, 207 N.W. 
706, 189 Wis. 652, followed in 207 
N.W. 708, 189 Wis. 659. 

Season for rule 

“There is an Increasing tendency to 
designate this failure to protest as 
contributory negligence. It is not 
strictly contributory negligence. The 
duty to protest grows out of the re¬ 
lation of host and guest, and it con¬ 
stitutes an essential element In the 
question of whether the guest may 
recover damages resulting from the 
negligence of the host. . . . 
Where this results with the acquies¬ 
cence of the guest, the guest is not 
permitted to recover from the host. 
This Is not because the guest is, 
strictly speaking, guilty of contrib¬ 
utory negligence, or any negligence, 
but rather because the guest has ac¬ 
quiesced in the conduct of the host, 
and it would bo against reason and 
Justice to permit a recovery against 
the host under such circumstances." 
—Haines v. Duffy, 240 NW. 152, 163, 
206 Wis. 193. 

limirk held not acquiescence 
Where guest asked host to decrease 
speed, and host replied that they 
should hurry, that his wife could 
drive 6n return trip and they could 
sleep on rear seat, statement of guest 
that, “That part Is sure tine, I 
wouldn't mind a little sleep now," 
was not a consent to manner in 
which automobile was driven so as to 
relieve host from liability for willful ] 


misconduct.—Wright v. Sellers, 78 P. 
2d 209, 25 Cal.App.2d 603. 

A wife who knew that her husband 
was a fast driver .and had cautioned 
him many times about driving too 
fast but who voluntarily entered au¬ 
tomobile as guest and accepted bene¬ 
fits to be derived therefrom knowing 
of the danger, assumed the risk of 
her husband’s known habit and could 
not base right to recover from hus¬ 
band for Injuries sustained in colli¬ 
sion on alleged negligence of husband 
in driving too fast, notwithstanding 
her previous protests as to speed on 
evening of accident—Bourestom v. 
Bourestom, 285 N.W. 426, 231 Wis. 
666 . 

60. Wis.—Scory v. La Fave, 254 N. 
W. 643, 215 Wis. 21. 

61. Wis—Scory v. La Fave, supra. 

f< Assumption of risk" or “contribu¬ 
tory negligence" 

Guest’s conduct In undertaking to 
move or to enter automobile pnrkcd 
on left Bhoulder of highway was “as¬ 
sumption of risk," if hazards were 
no greater than ordinarily prudent 
person usually assumes in similar 
circumstances, but was “contributory 
negligence” if hazards were greater. 
—Scory v. La Fave, supra. 

63. Wis.—Scory v. La Fave, supra. 
As Increased danger 
Where guest assumed risk of host’s 
parking on left shoulder of highway, 
and host’s negligence in so parking 
could not be separated from host’s 
subsequent turning on of lights at 
such place, guest also assumed risk 
of any Increase in danger resulting 
from such turning on of lights cls 
far as action against host was con¬ 
cerned.—Scory v. La Fave, supra. 

63. Ill.—O’Neal v. Caffarello. 25 N.E. 

2d 534, 303 Ill.App. 574. 

Neb.—Kovar v. Beckius, 275 N.W. 
670, 133 Neb. 487. 

Wis.—Olson v. State Farm Mut. Au¬ 
to. Ins. Co. of Bloomington, Ill., 30 
N.W.2d 196, 252 Wis. 37—Haugen 
v. Wlttkopf, 7 N.W.2d 886, 242 Wis. 
276—Forecki v. Kohlberg, 295 N.W. 
7, 237 Wis. $7, rehearing denied 296 
N.W. 619, 237 “Wis. 67—Pocor v. 
Home Indemnity Co. of New York, 
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.291 N.W. 313, 234 Wis. 407—Rad- 
dant v. Labutzke, 289 N.W. 659, 
233 Wis. 381—Webster v. Kr e mbs, 
282 N.W. '564, 230 Wis. 252—Schwab 
v. Martin, 279 N.W. 699, 228 Wis. 
45—Groh v. W. O. Krahn, Inc., 271 
N.W. 374, 223 Wis. 662—Young v. 
Nunn, Bush & Weldon S'loe Co., 
249 N.W. 278, 212 Wis. 403. 
Assumption ha* been held not to 
»PPly, where guest had previously 
ridden with host who was consider¬ 
ed a safe driver and had never had 
an accident, and host testified that 
there w*as no occasion for guest to 
protest his manner of driving prior 
to accident in which guest was kill¬ 
ed—Komma v. Kreifels, 14 N.W.2d 
591, 144 Neb. 745. 

64. Ind.—Ridgway v. Yenny, 67 N.E. 
2d 581, 223 Ind. 16. 

Ohio.—Fay v. Thrasher, 66 N.E.2d 
236, 77 Ohio App. 179. 

Anticipation of resumption of dan¬ 
gerous driving 

When protest against driving at tin 
excessive rate of speed under dan¬ 
gerous conditions resylts in stopping 
the automobile and indication of a 
willingness to drive more carefully, 
It cannot be said that the guest must 
anticipate a resumption of the dan¬ 
gerous driving.—Ridgway v. Yenny, 
57 N.E.2d 581, 223 Ind. 16. 

65. Wis.—Schwab v. Martin, 279 N. 
W. 699, 228 Wis. 46—Young Y. 
Nunn. Bush & Weldon Shoe Co., 
249 N.W. 278, 212 Wis. 403. 

Beasoa for rule 

“If a host is proceeding at a negli¬ 
gent rate of speed, which the guest 
assumes, and by reason of this speed 
finds himself in a situation requiring 
instant decision and giving him op¬ 
portunity for further negligence with 
respect to control, it is impossible to 
isolate the subsequent negligence 
from the prior negligence and to 
hold in spite of the fact that the 
guest has acquiesced In the former, 
that the momentary character of the 
latter makes acquiescence impos¬ 
sible."—Young v. Nunn, Bush A Wel¬ 
don Shoe Co., supra. 

66. Wis.—Harding v. Jesse, 207 N.W. 
706, X89 Wis. 662. 
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protest, previously made at a point some distance 
from the place of the accident, does not constitute 
acquiescence and assumption of risk at the latter 
place. 67 

§ 490. Riding in Dangerous or Improper 

Place or Position 

a. In general 

b. Riding on running board or platform 

c. Overcrowding or overloading 

d. Assumption of risk 

a. In General 

An occupant may be charged with contributory negli¬ 
gence In knowingly riding in a dangerous or Improper 
place or position in or on a motor vehicle, without a rea¬ 
sonable necessity or excuse therefor, although the cir¬ 
cumstances may be such that his conduct In riding in 
such a place or position will not preclude a recovery for 
injuries sustained. 

An occupant of a motor vehicle who, without 
some reasonable necessity or excuse, rides in a 
place or position which he knows, or in the exer¬ 
cise of ordinary care should know, exposes him to 


danger, is ordinarily guilty of contributory negli¬ 
gence if such conduct contributes proximately to 
cause his injuries, 68 and the fact that the driver 
knowingly permits the occupant to ride in a danger¬ 
ous place or position does not waive the occupant’s 
contributory negligence in so riding. 66 The mere 
fact, however, that an occupant rides in an un¬ 
usual or improper place or position, even though he 
is not required to do so, does not necessarily con¬ 
stitute contributory negligence, 70 but depends on 
the facts and circumstances of the particular case, 
and on what a person of ordinary prudence would 
do under the same or similar circumstances. 71 A 
guest riding in an unusual or improper place or po¬ 
sition is not guilty of contributory negligence, 
where he has no reasonable cause to believe that 
the place or position in which he is riding is any 
more dangerous than another place or position on 
the vehicle, 72 or where the nature of the danger 
or accident is such as he is not bound to antici¬ 
pate, 73 or where his conduct in so riding does not 
proximately contribute to cause his injury, 74 as 
where his position on the vehicle is simply a condi- 


67. Cal.—Wright v. Sellers, 78 P.2d 
209, 25 Cal.App.2d G03. 

Remarks bald not withdrawal of pro. 
test 

Where eruest had protested to ex¬ 
cessive speed, and host stated that 
host was a good driver and knew 
the road, guest’s r eply of, “Maybe 
bo,” was not a withdrawal of guest's 
protest so that guest thereby as¬ 
sumed risks Incident to the speed, es¬ 
pecially In view of fact that guest's 
remark was made at a point several 
miles from scene of accident.— 
Wright v. Sellers, supra. 

68. Kan.—Parmer v. Central Mut. 
Ins. Co. of Chicago, Ill., 67 P.2d 
611, 146 Kan. 961. 

La.—Segrlst v. Interurban Transp. 
Co., 6 La.App. 404. 

N.C.—Roberson v. Carolina Taxi 
Service, 200 S.E. 363, 214 N C. 624. 
Pa.—Earll v. Wichser, 30 A.2d 803, 
846 Pa. 367—McFadden v. Penzoil 
Co., 19 A.2d 870, 341 Pa. 433. 

Wis.—Wiese v. Polzer, 248 N.W. 113, 
212 Wis. 337. 

42 C.J. p 1176 note 76. 

CPoaduot held contributory negligence 

(1) Riding, facing backward, with 
legs dangling, on a truck tailboard 
held in a horizontal position by 
chains.—Earll v. Wichser, 30 A.2d 
803, 346 Pa* 367. 

(2) Riding on fender.—Wheeler v. 
Buerkle, 68 P.2d 230, 14 Cal.App.2d 
868 . 

One riding on step of agricultural 
tractor having only single seat for 
driver must exercise ordinary care 
for his own safety, even though he 

01 CJ.S.—8 


Is considered a guest or passenger.— 
Tidd v. New York Cent. R. Co., 9 N. 
E.2d 509, 132 Ohio St. 631. 

Riding in ambulance 

Where plaintiff with the consent of 
ambulance driver entered ambulance 
to administer to sick man during 
course of trip, and was injured when 
side door of ambulance sprang open 
either because of pressure of plain¬ 
tiff’s body resting against it as he 
placed his arm outside of the window 
or because of the pressure of plain¬ 
tiff’s knee resting against the inside 
door lever or handle, plaintiff could 
not recover for injuries, since In ei¬ 
ther instance he was contnbutorily 
negligent —Rushing v. Mulhoarn Fu¬ 
neral Homo, La.App., 200 So. 62. 

69 . Cal.—Wheeler v. Buerkle, 68 P. 
2d 230, 14 Cal.App.2d 368 

70. Conn.—Kudla v. Plgnone, 175 A. 
469, 119 Conn. 204. 

71. R.I.—Rose v. Cartier, 120 A. 681, 
45 R.I. 150. 

42 C.J. p 1175 note 76. 

Conduct held not contributory negli¬ 
gence 

(1) In general.—Agnew v. Wen- 
strand, 90 P.2d 813, 33 Cal.App.2d 21. 

(2) Permitting a portion of an arm 
or hand to extend only a few inches 
beyond the side of the vehicle.—Had- 
rick v. Burbank Cooperage Co., La. 
App., 177 So. 831. 

72. Kan.—Farmer v. Central Mut. 
Ins. Co., of Chicago, Ill., 67 P.2d 
511, 145 Kan. 951. 

Pa.—Yatsun v. Chaprun. 19 Pa.Dist. 
& Co. 52, 34 Lack.Jur. 41. 

73. Cal.—Chapman v. Pickwick Stag- 
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es System, 4 P.2d 283, 117 Cal.App. 
560. 

La.—Wirth v. Pokert. 140 So. 234, 19 
La.App 690. 

Mich.—Kroger v. Feigenson Bros. Co., 
249 N W. 493. 2G4 Mich. 37. 

N\H —Piatek v. Swindell, 161 A. 262* 
84 NH. 402. 

Pa.—Kirr v. Suwak, 9 A.2d 736, 336 
Pa. 561. 

R.I.—Rose v. Cartier, 120 A. 681, 46 
R.I. 160. 

Collision 

Passenger in motorbus whose arm 
or elbow was on sill of bus window 
was under no obligation to anticipate 
that bus and truck would collide and 
cause injury to arm, in determining 
issue of passenger’s contributory 
negligence.—Selfe v. Fuller. 18 S.E. 
2d 254, 179 Va. 30. 

Dislodged oargo 

Boys sleeping with heads in open 
window of school bus in which they 
were riding as paying passengers 
were not guilty of contributory neg¬ 
ligence proximately causing their 
death when their heads were struck 
by cases dislodged from loaded truck 
when bus was sides wiped by truck, 
since boys liad right to assume that 
driver of bus and drivers of ap¬ 
proaching vehicles would stay on 
right side of road.—Smith v. Monroe 
Grocer Co., Lo.App., 179 So. 495. 

74, Iowa.—Hamilton v. Boyd, 256 N. 

W. 290, 218 Iowa 885. 

La.—Chaudoir v. Cotey, App., 182 So. 
626. 

Pa.—Robinson v. American Ice Co 
141 A. 244, 292 Pa. 366—Yatsun v. 
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tion of the occurrence of the accident, and not the 
real cause thereof. 76 A guest’s conduct in riding 
in a dangerous place or position, despite the host’s 
warnings and requests that he ride elsewhere, does 
not relieve the host of liability for any reckless dis¬ 
regard of the guest’s rights in the operation of the 
vehicle. 76 

Under statute . Under some statutes and ordi¬ 
nances, a guest on a motor vehicle is guilty of neg¬ 
ligence per se if he rides in a place or position pro¬ 
hibited by the statute or ordinance, 77 such as on a 
fender of the vehicle. 78 A guest is chargeable with 
contributory negligence, precluding a recovery, in 
riding on the rear bumper, in violation of a statute 
prohibiting any person from riding on the rear of 
a vehicle without the driver’s consent ; 79 but such a 
statute is not violated, so as to preclude a recovery, 
by an occupant riding on the running board. 80 Un¬ 
der a statute prohibiting any person from hanging 
onto, or riding on, the outside or rear of any ve¬ 
hicle, a person so riding, without the invitation or 
consent of the driver, is regarded as a trespasser 
and is precluded from recovering for injuries there¬ 
by sustained; 81 but such a statute does not prevent 
a recovery by one riding, in violation of the stat¬ 
ute, with the consent of the driver, and, therefore, 
as a licensee rather than a trespasser. 82 

Riding on motorcycle . A boy injured in a colli¬ 


sion with a motor vehicle while riding with anoth¬ 
er on a one-seated motorcycle, and with nothing on 
which to hold, has been held to be guilty of con¬ 
tributory negligence. 83 An ordinance prohibiting 
a person from riding on the handle bar, frame, or 
tank of a motorcycle or bicycle, is not applicable to 
show contributory negligence of a person riding on 
the single seat of a motor scooter immediately be¬ 
hind the driver, since the method of riding so em¬ 
ployed is not prohibited by the ordinance. 84 

b. Biding on Running Board or Platform 

In the absence of a statute to the contrary, a person 
riding on the running board of a motor vehicle Is not 
necessarily negligent, but such conduct may constitute 
contributory negligence under the facts and circumstances 
of the particular case. 

In the absence of statute, a guest is not necessa¬ 
rily guilty of contributory negligence, precluding 
a recovery, in riding on the running board or plat¬ 
form of a motor vehicle; 85 but whether such con¬ 
duct constitutes contributory negligence depends on 
the particular facts, and on what a person of or¬ 
dinary prudence would do under the same or sim¬ 
ilar circumstances, 86 and on whether such conduct 
was a contributing cause of the injury. 87 Accord¬ 
ingly it may, under particular circumstances, con¬ 
stitute contributory negligence, precluding a recov¬ 
ery, for a guest to ride on the running board, with- 


Chuprun, 19 Pa.Dist. & Co. 52, 34 

Lack.Jur. 41. 

Tenn.—Roddy Mfg. Co. v. Dixon, 105 

S.W.2d 513, 21 Tenn App. 81. 

Va.—Morris v. Dame’s Ex'r, 171 S.E. 

562, 161 V&. 545. 

42 C.J. p 1175 note 77. 

Oonduot held not proximate cause 

(1) Child occupant standing on 
floor with face pressed against glass 
of window on side from which col¬ 
liding automobile approached.—Bal- 
samo v. Hall, La. App., 170 So. 402. 

(2) Climbing on hood of moving 
truck.—Guile v. Greenberg, 257 N.W. 
649, 192 Minn. 648. 

(3) Rider in trailer extending arm 
at full length outside trailer which 
struck side of bridge which it was 
crossing.—Hadrick v. Burbank Coop¬ 
erage Co., La.App„ 177 So. 831. 

(4) Person allowing legs to hang 
from the bed of the truck.—-Williams 
V. Brown, La.App., 181 So. 679. 

Obstructing view of driver 

In suit against truck owner for in¬ 
juries sustained by passenger of 
truck in collision at street intersec¬ 
tion with automobile approaching 
from right, defense of contributory 
negligence of passenger in obstruct¬ 
ing driver's view to right could not 
be sustained where driver made no 
attempt to look to right before colli¬ 


sion.—Lowery v. Zorn, La App., 167 
So. 826. 

75. S.C.—Oak man v. Ogilvie, 193 S. 
E. 920, 185 S C. 118. 

76. Jnd.—Johnson v. Pcdicord, 10 N. 
E.2d 295, 105 Ind.App. 71. 

77. Cal.—Wheeler v. Buerkle, 68 P. 
2d 230, 14 Cal.App.2d 368. 

Statute held not violated 
Cal.—Albania v. Kovacevlch, 113 P. 
2d 251, 44 Cal.App.2d 925. 

78. Cal.—Wheeler v. Buerkle, 58 P. 
2d 230, 14 Cal.App.2d 368. 

Wis.—Wiese v. Polzer, 248 N.W. 113, 
212 Wis. 337. 

78. N.Y.—Jennings v. Delaney, 242 
N.Y.S. 361, 229 App Div. 439, af¬ 
firmed 175 N.E. 342, 255 N.Y. 626, 
reargument denied 177 N.E. 136, 
256 N.Y. 651. 

80. N.Y.—Hagadorn v. Socony-Vacu- 
um Oil Co., Inc., 78 N.Y.S.2d 28, 273 
App.Div. 922—Webb v. Miles, 291 
N.Y.S. 200, 249 App.Div. 688—Mor¬ 
ris v. Town of Stafford, 274 N.Y.S. 
595, 242 App.Div. 809, affirmed 196 
N.E. 217, 266 N.Y. 597. 

8X. Pa.—Srednick v. Sylak, 23 A.2d 
333, 343 Pa. 486—Harris v. Seia- 
vitch, 9 A.2d 375, 336 Pa. 224- 
Plaintiff who sat on tailboard of 
truok parked In front of his home 
without invitation from defendant’s 
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truck owner was a trespasser.—Stef¬ 
an v. New Process Laundry Co., 186 
A. 734, 323 Pa. 373. 

82. Pa.—Di Giuseppe v. Hrivnak, 59 
A 2d 164, 359 Pa. 408—Harris v. 
Seiavitch, 9 A.2d 376, 336 Pa. 294. 

83. Cal—McMahon v. Hamilton, 267 
P. 646, 204 Cal. 228. 

8d. Okl.—Greenlease - Ledterman, 
Inc., v. Hawkins, 186 P.2d 318. 

83. Ga.—Taylor v. Morgan, 188 S.E. 
44, 54 Ga.App. 426. 

La.—Quatray v. Wicker, 134 So. 313, 
16 L&.App. 515. 

Tenn.—Cecil v. Jemigan, 4 Tenn.App. 
80. 

86. Ala.—First Nat. Bank v. Sand¬ 
ers, 143 So. 578, 225 Ala. 417. 

Conn.—Kalmich v. White, 111 A. 845, 
95 Conn. 568. 

La.—Fidelity Union Casualty Co. v. 
Carpenter, 125 So. 504, 12 La.App. 
321—Stout v. Lewis, 123 So. 346, 11 
La.App. 503. 

Md.—Bauer v. Calic, X71 A. 713, 166 
Md. 387. 

Pa.—Lettieri v. Blaisden, 101 Pa.8u- 
per. 423. 

87. Pa.—Lettieri v. Blaisden, supra. 
S.C.—Oakman v. Ogilvie, 193 S.E. 920, 

185 S.C. 118. 

Tenn.—Goodman v. Hicks, 18 Tenn. 
App. 231. 

42 C.J. p 1175 note 77 M. 
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out any reason or necessity therefor,* 8 or he may 
be guilty of such negligence in riding on the left 
running board, 89 or in standing on the running 
board 90 or an open platform, 91 or it may consti¬ 
tute negligence for a policeman to ride on the run¬ 
ning board while directing the operation of the mo¬ 
tor vehicle, 92 where he is not confronted with an 
emergency which requires him to do more than 
give directions. 93 A guest, however, riding on the 
running board or platform has the right to assume 
that the driver will operate the motor vehicle with 
due care for his safety, and is not required to an¬ 
ticipate negligence on the part of the driver. 94 

Under some statutes it is negligence per sc for 
an occupant of a motor vehicle to ride on the run¬ 
ning board, 95 but that circumstance alone is not 
sufficient to establish contributory negligence, so as 
to preclude a recovery for injuries sustained. 96 

c. Overcrowding or Overloading 

A guest in a motor vehicle is not necessarily guilty 
of contributory negligence in sitting in the front seat with 
two or more other persons, but such conduct may con¬ 
stitute contributory negligence If the overcrowding re¬ 


stricts the driver’s freedom of action In operating the 
vehicle and In exercising necessary control In an emer¬ 
gency. 

A guest in a motor vehicle is not necessarily 
guilty of contributory negligence, precluding a re¬ 
covery, in sitting in the front seat with two or 
more other persons, 97 even though such conduct is 
unlawful; 98 but whether it does constitute con¬ 
tributory negligence depends on the particular facts 
and circumstances, 99 and whether it is a contribut¬ 
ing cause of the accident. 1 If such overcrowding 
restricts the driver’s freedom of action in operat¬ 
ing the vehicle and in exercising necessary control 
in an emergency, a guest taking part in the over¬ 
crowding is generally guilty of contributory negli¬ 
gence, precluding a recovery, 2 even though, because 
of his age, knowledge, and experience he could not 
have known of the hazard created by his presence 
on the overcrowded seat. 3 

d. Assumption of Bisk 

A guest riding In a dangerous or Improper place Or 
position assumes the risk of injury incident to the ordi¬ 
nary operation of the motor vehicle. 


88 . Ala—Evans v. Buck Creek Cot¬ 
ton Mills. 163 So 691, 231 Ala. 75. 

Ga.—Taylor v. Morgan, 188 S.E. 44, 
64 Ga.App. 426. 

Pa.—De Gregorio v. Malloy, 62 A 2d 
195, 356 Fa. 511—Fritz v. Smith, 46 
Pa.Dist. & Co. 269. 

89. Ga—Taylor v. Morgan, 188 S.E. 
44. 54 Ga.App. 426. 

Injury by approaching vehicle 

Deceased who would not have been 
struck by defendant’s approaching 
automobile while voluntarily riding 
on left running board of another au¬ 
tomobile on dusty road if his body 
had not protruded beyond automobile 
on which he was riding was negli¬ 
gent precluding recovery for his 
death, notwithstanding defendant 
might have been driving to left of 
center of road.—Taylor v. Morgan, 
supra. 

90. Ala.—Starkey v. Starkey, 107 So. 
807, 214 Ala. 287. 

La.—Barnes v. Maryland Casualty 
Co., App., 107 So. 639. 

Mo.—Smith v. Ozark Water Mills Co., 
App., 238 S.W. 673. 

N.J.—Murray v. Cohen, 132 A. 221, 4 
N.J.Misc. 139. 

Pa.—Srednick v. Sylak, 23 A.2d 333, 
343 Fa. 486. 

S.C.—Oakman v. Ogilvie, 193 S.E. 920, 
186 S.C. 118. 

Part of body inside window 

Pa.—Schomaker v. Havey, 139 A. 495, 
291 Pa. 30, 61 A.L.R. 1241. 

Bemote cause 

Contributory negligence, if any, of 
plaintiff standing on left running 
board of stationary truck which was 
upon extreme right of center of high¬ 


way, who was injured when defend¬ 
ant's automobile collided with truck, 
was too remote in chain of causation 
to constitute a defense, and, if negli¬ 
gence at all, was a mere condition 
on which defendant’s negligence op¬ 
erated as an efficient cuuse, without 
which the injury would not have hap¬ 
pened.—Oakman v. Ogilvie, 193 S.E. 
920, 185 S.C. 118. 

91. Pa.—Zavodniek v. A. Bose & Son, 
146 A. 455, 297 I’a. 86. 

92. Pa.—Valente v. Under, 35 Luz. 
Log.Beg. 9, affirmed 17 A.2d 371, 
340 Pa. 508. 

93. Pa.—Valento v. Linder, supra. 

94. La.—Stout v. Lewis, 123 So. 346, 
11 La App. 503. 

Tenn.—Harrison v. Graham, 107 S.W. 
2d 517, 21 Tenn.App. 189. 

96. U.S.—New Amsterdam Cas. Co. 

v. Ledoux, C.C.A.La., 159 F.2d 906. 
La—Robinson v. Miller, App., 177 So. 
440. 

Ohio.—Slicker v. Seccombe, 182 N.E. 

131, 42 Ohio App. 357. 

Pa.—Valento v. Linder, 35 Luz.Leg. 
Reg. 9, affirmed 17 A.2d 371, 340 
Pa. 608. 

96. U.S.—New Amsterdam Cas. Co. 
v. Ledoux, C.C.ALa., 159 F.2d 905. 

La.—Robinson v. Miller, App., 177 So. 
440. 

97. U.S.—McCrate v. Morgan Pack¬ 
ing Co., C.C.A.Ohio, 117 F.2d 702. 

Pa.—Twardowski v. Olock, 56 Montg. 
Co. 222. 

98. Or.—McDowell v. Hurner, 20 P. 
2d 395, 142 Or. 611, 88 A.L.R. 578. 

99. U.S.—McCrate v. Morgan Pack¬ 
ing Co., C.C.A.Ohio, 117 F.2d 702— 
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Price v. U. S., D.C.Ky., 50 F.Supp. 
676. 

Ohio—Sheen v. Kubiac, 1 N.E.2d 943, 
131 Ohio St. 52. 

Pa.—McIntyre v. Pope, 191 A. 607, 
326 Pa. 172—Mahoney v. City % of 
Pittsburgh, 181 A. 590, 320 Pa. 44. 
Tex —Phoenix Refining Co. v. Walker. 
Civ.App., 108 S.W.2d 323. error dis¬ 
missed. 

Crowding of four persons into 
oonpe built for two may constitute 
contributory negligence, depending 
on the circumstances. 

La.—Lorance v. Smith, 138 So. 871, 
173 La. 883—Herr v. Thames, App., 
165 So. 530. 

Tex—City of Pampa v. Todd, Civ. 
App, 39 S.W.2d 636, reversed on 
other grounds. Com.App., 59 S.W. 
2d 114. 

1. Pa.—McIntyre v. Pope, 191 A. 607, 
326 Pa. 172—Twardowski v. Olock, 
Com PI., 66 Montg.Co. 223. 

Sold not contributing cause 
La.—Baker v. Travelers Ins. Co., 
App., 13 So.2d 65, rehearing denied 
and amended 13 So.2d 768—Stevens 
v. Streun, App., 200 So. 182. 

2. Pa.—McIntyre v. Pope, 191 A. 607, 
326 Pa. 172. 

Overcrowding held not contributory 
negligence restricting driver 

U.S.—McCrate v. Morgan Packing 
Co., C.C.A.Ohio, 117 F.2d 702. 

Ill.—Moore v. Jansen & Schaefer, 265 
Ill.App. 469. 

La.—Alost v. J. Moock Wood & Dray- 
age Co., 120 So. 791, 10 La.App. 57, 

3. Pa.—McIntyre v. Pope, 191 A. 607, 
326 Pa. 172. 
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A guest riding in a dangerous or improper place 
or position ordinarily assumes the risk of injury in¬ 
cident to the insecurity of his position from the or¬ 
dinary operation of the motor vehicle, 4 and such as¬ 
sumption includes such negligence as can be rea¬ 
sonably considered as being included in the risk 
to which the guest’s position exposes him, 6 and al¬ 
so negligence of which he is aware, and against 
which he does not protest. 6 The guest, however, 
does not assume a risk which is occasioned by un¬ 
anticipated negligence or recklessness in the opera¬ 
tion of the vehicle, 7 or by the driver’s willful mis¬ 
conduct after the guest’s presence is discovered; 8 
nor does he assume the risk of danger involved in 
the reckless, careless, and negligent driving of an¬ 
other vehicle which comes in collision with the ve¬ 
hicle in which he is riding. 9 A boy riding with an¬ 
other on a one-seated motorcycle with nothing on 
which to hold assumes the responsibility for any in¬ 
jury to which his dangerous position presumably 
contributes. 10 


§ 491. Duty to Leave Vehicle 

a. In general 

b. Assumption of risk 

a. In General 

A guest may be guilty of contributory negligence Hi 
falling to leave the motor vehicle, at a favorable oppor¬ 
tunity, when he knows, or should know, that It Is danger¬ 
ous to remain therein any longer. 

If an occupant of a motor vehicle knows, or in 
the exercise of ordinary care should know, that to 
remain longer in the vehicle is dangerous, and if 
under the same or similar circumstances a reason¬ 
ably prudent person would leave or withdraw from 
the vehicle, he is guilty of contributory negligence 
if, a reasonable opportunity therefor being afford¬ 
ed, he fails to do so, and such failure contributes 
proximately to cause his injury. 11 An occupant 
may be guilty of contributory negligence, preclud¬ 
ing a recovery, in failing to withdraw from a mo¬ 
tor vehicle where the driver persists, despite pro¬ 
tests and warnings, in operating the vehicle at a 
dangerous or unlawful rate of speed, 12 or in a reck- 


4 . La.—Brown v. Waller, App , 8 So. 
2d 304—Keown v. Amite Sand & 
Gravel Co., App., 4 So.2d 79—Elliott 
V. Coreil, App., 158 So. 698—Wirth 
v. Pokert, 140 So. 234. 19 La.App. 
690—McDonald v. Stellwagon, App., 
140 So. 133. 

Minn.—Guile v. Greenberg, 257 N.W. 

649, 192 Minn. 548. 

Nxtent of assumption 

One who accepts an invitation to 
ride on the running board of a car to 
a certain point assumes the risk of 
lxis position, not only as far as the 
-specified point but to any farther 
point.—Fritz v. Smith, 46 ra.Dist. & 
Co. 269. 

Are engine 

One voluntarily assuming danger¬ 
ous position of passenger on fire en¬ 
gine during test run assumed risk 
ordinarily incident to that dangerous 
position.—Grassie v. American La 
France Fire Engine Go., 272 P. 1073, 
45 Cal.App. 384. 

One siding on flange of stone 
npreader towed by truck assumed 
risks of injuries from jars or jerks 
when spreader struck objects pro¬ 
truding only one or two inches above 
ffround, so as to bar recovery of dam¬ 
ages from truck owner for such rid¬ 
er's death from injuries sustained 
when dislodged by Jar as result of 
spreader striking manhole cover.— 
Wunsch v. Colonial Sand & Stone Co., 
12 N.Y.S.2d 488, 257 App.Dlv. 857. 

ft, Pa.—McFadden v. Pennzoll Co., 
19 A.2d 370. 341 Pa. 433. 

ft Wls.—Nordahl v. Farmers Mut. 
Auto. ins. Co., 27 N.W.2d 707, 250 
Wls. 809—Schneider v, American 


Indemnity Co., 6 N.W.2d 644. 241 
Wis. 568. 

Failure to protest negligence as as¬ 
sumption of risk generally see su¬ 
pra S 489. 

Standing up in car 

Such an assumption of negligence 
is not avoided by the fact that the 
guest voluntarily stood up and faced 
the roar to fix the back seat at which 
time he was thrown to the floor when 
the driver of the automobile was 
forced to make an abrupt stop in or¬ 
der to avoid collision with the auto¬ 
mobile ahead.—Schneider ▼. Ameri¬ 
can Indemnity Co., supra. 

Where guest riding on platform of 
truck died as result of fall from truck 
and only negligence that could be 
charged against driver was that his 
judgment had been impaired by 
drinking and that he maintained a 
too high rate of speed in view of bad 
condition of road, but guest assumed 
risk in that he placed himself on 
platform of truck as a matter of 
choice and made no protest against 
the speed maintained, and had par¬ 
ticipated in the drinking, no recovery 
could be had against insurer of own¬ 
er of truck because of negligent op¬ 
eration.—Nordahl v. Farmers Mut. 
Auto. Ins. Co., 27 N.W.2d 707, 250 
Wls. 609. 

7. La.—Wirth v. Pokert, 140 So. 234, 
19 La.App. 690—McDonald v. Stell- 
wagon. App., 140 So. 133, followed 
in McConnell v. Stellwagon, 140 So. 
138—Quatray v. Wicker, 134 So. 
313, 16 La.App. 515. 

N.H.—Vandell v. Sanders, 156 A. 193, 
85 N.H. 143, 80 A.L.R. 650. 

Pa.—McFadden v. Pennzoll Co., 19 A. 
2d 370, 341 Pa. 433. 
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8. Mich.—Schneider v. Draper, 267 
N.W. 831, 276 Mich. 259. 

Biding on running board 

Mich.—Schneider v. Draper, supra. 

9. Cal.—Hawthorne v. Gunn, 11 P.2d 
411, 123 Cal.App. 452. 

La.—Keowen v. Amite Sand & Grav¬ 
el Co., App., 4 So.2d 79—Elliott v. 
Coreil. App., 158 So. 698. 

Minn.—Guile v. Greenberg, 257 N.W. 
640, 192 Minn. 548. 

10. Cal.—McMahon v. Hamilton, 267 
P. 546, 204 Cal. 228. 

11. Cal.—Shields v. King, 277 P. 
1043, 207 Cal. 275—King v. City of 
Long Beach, 153 P.2d 445, 67 Cal. 
App.2d 1—Van Fleet v. Heyler, 125 
P.2d 586, 51 Cal.App.2d 719—Valen¬ 
cia v. San Jose Scavenger Co., 69 
P.2d 480. 21 Cal.App.2d 469. 

Colo.—Wilson v. Hill, 86 P.2d 1084, 
103 Colo. 409. 

Ga.—Oast v. Mopper, 199 S.E. 249, 
68 Ga.App. 506. 

Ky.—Archer v. Bourne, 300 S.W. 604, 
222 Ky. 268. 

La.—Livaudals v. Black, 127 So. 129, 
13 La.App. 346. 

Mass.—McGafflgan v. Kennedy, 18 N. 

E.2d 344, 302 Mass. 12. 

N.C.—Bogen v. Bogen, 18 S.B.2d 162, 
220 N.C. 648. 

42 C.J. p 1176 note 78. 

Xnoapaolty of driver 

A guest's duty to leave automobile 
because of Incapacity of driver must 
be judged In light of all surrounding 
circumstances.—Wilson v, Hill, 86 P. 
2d 1084, 103 Colo. 409. 

12. Kan.—Don e lan v. Wright, 81 P. 
2d 50, 148 Kan. 287. 
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less or negligent manner,such as in driving with¬ 
out sufficient lights at night, 14 in driving into a sit¬ 
uation of danger without taking proper care, 16 or 
in remaining in the vehicle with knowledge that it 
is illegally parked, 16 or that there is a dangerous 
■defect in the car. 17 A guest may be negligent in 
jumping off the vehicle, on the negligent command 
of the driver, if no character of coercion or fright 
was produced by the command. 16 

On the other hand, it is not the duty of a guest, 
under all circumstances of reckless or negligent 
driving, to ask to be let out ; 19 and he is not guilty 
of contributory negligence in failing to quit the ve¬ 
hicle where he has no knowledge, and is not charge¬ 
able with knowledge, that to remain longer is dan¬ 
gerous, 26 or where a reasonably prudent person in 
the same or similar circumstances would not have 
withdrawn from the vehicle, 21 as where leaving the 
vehicle would involve exposure to other and per- 


§ 491 

haps greater risks; 22 nor is he contributorily neg¬ 
ligent in failfng to leave the vehicle where he has 
no reasonable opportunity to do so. 36 It has been 
held that, if the guest was guilty of contributory 
negligence in failing to leave the vehicle before the 
accident happened, the proximate cause of the ac¬ 
cident is immaterial. 24 

b. Assumption of Risk 

A guest assumes the risk of further negligent or 
reckless driving, If, after protesting against the negli¬ 
gent or reckless manner in which the motor vehicle Is 
being operated, he fails to leave the vehicle when a 
favorable opportunity to do so Is presented. 

If a guest, after protesting against the negligent 
or reckless manner in which the motor vehicle is 
being operated, fails to leave the vehicle when a 
favorable opportunity to do so is presented, he as¬ 
sumes the risk of injury from further negligent or 
reckless driving ; 25 but the assumption does not ap- 


La.—Lorance v. Smith, 138 So. 871, 
173 La. 883. 

Masa,—Curley v. Mahan, 193 N.E. 34, 
288 Mass. 369. 

N.Y.—Reilly v. Rawlelgh, 281 N.Y.S. 

366. 246 App.Div. 190. 

N.C.—Bogen v. Bogen, 18 S.E.2d 162, 
220 N.C. 648. 

42 C.J. p 1176 note 79. 

Aa against third parson 

Failure of passenger to withdraw 
from vehicle operated at excessive 
speed may bar his action against 
third person whose negligence con¬ 
tributed to his injury, even though 
negligence of driver is not imputable 
to passenger.—Curley v. Mahan, 193 
N E 34, 288 Mass. 369. 

•Gross negligence 

(1) The occupant has been held to 
■be precluded from recovering, in such 
a case, even though the driver was 
grossly negligent—Oast v. Mopper, 
199 S.E. 249, 58 Ga App. 606. 

(2) However, there is also authori¬ 
ty to the contrary.—Wachtel v. Bloch, 
160 S E. 97, 43 Ga.App. 756. 

13. Cal.—Hirsch v, P’Autremont, 23 
P.2d 1066, 133 Cal App. 106. 

Ky—Louisville Taxicab & Transfer 
Co. v. Barr, 209 S.W 2d 719, 307 Ky. 
28—Chambers v. Hawkins, 25 S.W. 
2d 363, 233 Ky. 211. 

Mass.—McGaftlgan v. Kennedy, 18 N. 

E.2d 344, 302 Mass. 12. 

Wash.—Blazer v. Freedman, 6 P.2d 
1031, 165 Wash. 476. 

W.Va.—Young v. Wheby, 30 S.E. 2d 
6, 126 W.Va. 741, 154 A.L.R. 919. 
Wife failing to leave vehicle driven 
by husband 

N.C. — Bogen v. Bogen, 18 S.E.2d 162, 
220 N.C. 648. 

14, Kan.—Donelan v. Wright, 81 P. 

2d 50. 148 Kan. 287. 

-Tenn.—Talbot v. Taylor, 201 S.W.2d 
1, 184 Tenn. 428. 


15. Mass.—Maidman v. Rose, 149 N. j 
E. 630, 253 Mass. 594. 

42 C J. p 1176 note 80. 

16. Miss—Terry v. Smylie, 133 So. 
662, 1C1 Miss. 31. 

Not contributory negligence 

Remaining in automobile parked on 
shoulder between flares which had 
been set out to warn approaching 
motorists that another truck was in 
ditch across highway from parked 
automobile did not constitute con¬ 
tributory negligence, where automo¬ 
bile'was parked entirely off highway 
befdre flares* were set out.—Edwards 
v. Frost, La.App., 191 So. 591. 

17. Iowa.—Helming v. People’s Nat. 
Bank of Waukon, 220 N.W. 45, 206 
Iowa 1213. 

18. Tex.—Magnolia Petroleum Co. v. 
Winkler, Civ.App., 40 S.W 2d 831. 

19. WJs.—Krause v. Hall, 217 N.W. 
290, 195 Wis. 565. 

Consideration may be given on 

the question of automobile guest’s 
contributory negligence, whether the 
guest failed to request driver to stop 
so that she might leave automobile.— 
Lazar v. Black & White Cab Co., 179 
S.E. 250, 50 Ga.App. 567. 

80. U.S.—Roberts v. White Star Bus 
Line, C.C.A.Puerto Rico, 38 F.2d 1, 
certiorari denied White Star Bus 
Line v. Roberts, 50 S.Ct. 463, 281 
U.S. 764, 74 L.Ed. 1172. 

Cal.—Melghan v. Baker, 6 P.2d 1015, 
119 Cal.App. 582—Yates v. Brazel- 
ton, 291 P. 695, 108 Cal.App. 533. 
La.—Hyman v. Salzer Plumbing Co., 
135 So. 703, 18 La.App. 188, amend¬ 
ed on other grounds 138 So. 132, 18 
La. App. 188. 

42 C.J. p 1176 note 81. 

Probability of danger from stall¬ 
ing of automobile in which guest was 
riding or its failure to pull hill was 
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held not so great as to impose on 
guest duty of leaving car at night 
and walking home.—Hlnternisch v. 
Brewsaugh, 87 S.W.2d 934, 261 Ky. 
432. 

21. Cal.—Shields v. King, 277 P. 
1043. 207 Cal. 275. 

42 C.J. p 1176 note 82. 

An elderly woman was not con¬ 
tributorily negligent in not insisting 
that the driver stop speeding auto¬ 
mobile and alighting therefrom at an 
isolated point on rainy day.—Shields 
v. King, supra. 

22. Ind.—Ridgway v. Yenny, 57 N.E. 
2d 581, 223 Ind. 16. 

Xn slum district 

Where female plaintiffs had choice 
of remaining as guests in automobile 
and facing danger Incident to riding 
with a drunken driver, or of leaving 
the automobile in a slum district of 
the city late at night, trial court 
properly concluded that plaintiffs 
were not contributorily negligent in 
failing to leave automobile.—Mc- 
Cance v. Montroy, 170 P.2d 109, 76 
Cal.App.2d 186. 

23. Ga.—Mann v. Harmon, 8 S.E.2d 
549, 62 Ga.App. 231. 

Fa.—Young v. Freeman, 164 A. 114, 
108 Fa.Supcr. 399. 

Wash.—Trotter v. Bullock, 269 P. 

825, 148 Wash. 616. 

42 C.J. P 1176 note 83. 

24. Ariz.—Friedman v. Friedman, 9 
P.2d 1015, 40 Ariz. 96. 

25. W.Va.—Young v. Wheby, 30 S. 
E.2d 6, 126 W.Va. 741, 154 A.L.R. 
919. 

Passenger on motorcycle colliding 
with automobile who knew that driv¬ 
er was driving at excessive speed but 
who did not discontinue Journey when 
driver stopped for five minutes, where 
driver did not agree to diminish 
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ply where the acts of negligence or recklessness 
occurred such a short time before the accident that 
the guest had no opportunity to leave the vehicle in 
time to avoid injury, particularly where such acts 
were not a continuance or repetition of similar 
acts. 2 ® 

§ 492. Riding with Reckless, Inexperienced, 
or Intoxicated Driver 

a. In general 

b. Assumption of risk 

a. In General 

An occupant who knows, or by the exercise of ordi¬ 
nary care should know, that he is being driven by a 
reckless, Inexperienced, Incompetent, or Intoxicated driv- 
er may be guilty of contributory negligence if he fails to 
use ordinary care to protect himself from harm. 

An occupant of a motor vehicle who knows, or 
in the exercise of ordinary care should know, that 
he is being driven by a reckless, inexperienced, in¬ 
competent, or intoxicated person may be guilty of 
contributory negligence if he fails to take such 
steps to protect himself from harm as a reasonably 
prudent person would take under the same or sim¬ 


ilar circumstances. 27 An occupant may be guilty 
of contributory negligence in riding or continuing 
to ride with a driver of known imprudence, care¬ 
lessness, or recklessness, 28 or with a driver who is 
unable to operate the vehicle with proper caution or 
skill because of incompetency or inexperience, 29 or 
because of his drowsy mental condition; 3 ® and a 
guest or occupant may be guilty of contributory 
negligence in failing to require the driver to turn 
the management of the vehicle over to another 
capable of operating it properly. 31 

The mere fact that the occupant has knowledge 
of the driver’s carelessness or recklessness does not 
of itself preclude him from recovering for injuries 
sustained, if he uses proper care, under the cir¬ 
cumstances; 32 but such knowledge may impose on 
the occupant a duty of greater watchfulness. 33 
Moreover, an occupant is not guilty of contribu¬ 
tory negligence in failing to take steps to protect 
himself where he has no knowledge, and is not 
chargeable with knowledge, of the driver’s reckless¬ 
ness or incompetency, 34 or where a reasonably pru¬ 
dent person would not have done so in the same or 
similar circumstances, 35 or where his failure to do 


speed if they should go on, could not 
recover from driver for injuries, 
since he assumed risk of excessive 
speed.—-Curley v. Mahan, 103 N.E. 34, 
288 Mass. 369. 

Willful or wanton conduct 

truest held not estopped to claim 
that driver’s conduct was negligent, 
Willful, or wanton, even though he 
did not insist that automobile be 
stopped to let him out.—O'Neal v. 
Caffarello, 26 N.E.2d 634, 303 Ill.App. 
674. 

83. Wis.—Webster v. Krembs, 282 N. 

W. 664, 230 Wis. 252. 

87. Colo.—Wilson v. Hill, 86 P.2d 
1084, 103 Colo. 409. 

Go.—Mann v. Harmon, 8 S.E.2d 549, 
62 Ga.App. 231. 

Ky.—Mattingly v. Meuter, 121 S.W. 

2d 676. 275 Ky 294. 

N.Y.—Reilly v. Rawleigh, 281 N.Y.S. 

366, 245 App Div. 190. 

42 C.J. p 1176 note 84. 

* 8 . Colo.—Wilson v, Hill, 86 P.2d 
1084, 103 Colo. 409. 

Ga.—Mann v. Harmon, 8 S.E 2d 649, 
62 Ga.App. 231. 

Miss.—Haynes-Walker Lumber Co. v. 

Hankins, 105 So. 858, 141 Miss. 55. 
Utah.—Balle v. Smith, 17 P.2d 224, 
81 Utah 179. 

Wife riding with reckless husband 

N.C.—Bogen v. Bogen, 18 S.E.2d 162, 
220 N.C. 648. 

89 . Colo.—Wilson v. Hill, 86 P.2d 
1084, 103 Colo. 409. 

Mo.—McCloskey v. Renne, 87 S.W.2d 
950, 225 Mo.App. 810. 


Pa.—Lloyd v. Noakes, 96 Pa.Super. 
164. 

42 C J. p 1176 note 86. 

Defective eyesight 

Utah—Balle v. Smith, 17 P.2d 224, 
81 Utah 179. 

Gross negligence 

Where plaintiff knew of employee’s 
inability safely to operate an auto¬ 
mobile and nevertheless engaged in 
a joint venture with employee, per¬ 
mitting employee to operate automo¬ 
bile. plaintiff was guilty of gross 
nogligonce in riding with employee, 
which negligence barred recovery 
from employer for injuries sustained 
when employee lost control of auto¬ 
mobile.—Scott v. McCrocklin, La. 
App., 29 So.2d 619. 

A guest is contributorlly negligent 
in riding with a boy under the stat¬ 
utory age for driving, if the statutory 
violation had a causal connection 
with the accident.—Canzoneri v. 
Heckert, 269 N.W. 716, 223 Wis. 25. 

30. Cal.—Price v. Schroeder, 96 P. 
2d 949, 35 Cal.App.2d 700. 

31. Ga.—Mann v. Harmon, 8 S.E.2d 
549, 62 Ga App. 231. 

Ky.—Winston v. Henderson, 200 S. 
W. 330, 179 Ky. 220, L.R.A.1918C 
646. 

Tenn.—Hicks v. Herbert, 113 S.W.2d 
1197, 173 Tenn. 1. 

33. Ohio.—Ward v. Barringer, 176 N. 

E. 217, 123 Ohio St. 565. 

Wis—Hutzler v. McDonnell, 7 N.W. 
2d 835, 242 Wis. 256. 
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Excessive speed on former occasions 

Part that motorist on one or two 
occasions on trip drove at excessive 
speed would not necessarily warn 
guests that motorist, notwithstand¬ 
ing guests’ warning, would so drive 
through deep drain.—McKinley v. 
Dalton, 17 P.2d 160, 128 Cal.App. 298. 

Passenger may or may not be neg¬ 
ligent in continuing to ride with mo¬ 
torist who is manifestly incompetent 
or inattentive to duty.—Wold v. 
Gardner, 8 P.2d 976, 167 Wash. 191. 

33. Conn.—Amato v. Desenti, 169 A. 
611, 117 Conn. 612. 

Duty to observe and warn of danger 
generally see supra 9 488. 

34. Conn.—Marks v. Dorkln, 136 A. 
83, 105 Conn. 521. 

La.—Williams v. Brown, App., 181 

So. 679. 

Miss.—Haynes-Walker Lumber Co. 
v. Hankins, 105 So. 858, 141 Miss. 
55. 

N.II.—Noel v. Lapointe, 164 A* 769, 
86 N.H. 162—Roberts v. Lisbon, 149 
A. 508, 84 N.H. 266. 

Biding with elderly man 
Negligence could not be Imputed 
to guest In automobile Involved In 
collision because she Intrusted her 
safety to driver, who was an elderly 
man over,sixty years of age, In ab¬ 
sence of other evidence of driver's in¬ 
competency.—Whiting v. Andrus, 144 
P.2d 501, 173 Or. 133. 

35. Cal.—Wiley v. Young, 174 P. 816, 
178 Cal. 681. 
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so did not contribute proximately to cause his ih- 
juries. 86 Where the injuries result from the neg¬ 
ligence of another motorist, the occupant may re¬ 
cover notwithstanding his driver was too young to 
obtain a license. 87 

Intoxication . An occupant may be guilty of con¬ 
tributory negligence, precluding a recovery, in rid¬ 
ing or continuing to ride with a driver who he 
knows, or in the exercise of reasonable care should 
know, is unable to operate the motor vehicle with 
proper precaution or skill, because of his incompe¬ 
tency, carelessness, or recklessness due to intoxica¬ 
tion, and the injuries sustained are proximately 


caused or contributed to by the drivel's intoxicated 
condition, 88 unless there is willful negligence on the 
part of the driver. 89 This rule is particularly ap¬ 
plicable where the occupant has participated in 
drinking, 40 or was instrumental in furnishing, 41 the 
liquor with which the driver became intoxicated. 
A guest’s contributory negligence, however, in case 
of the driver’s intoxication, must be determined by 
the facts, and by what an ordinarily prudent per¬ 
son would do under the same or similar circum¬ 
stances. 42 A guest is not contributorily negligent 
if he does not know, and is not charged with knowl¬ 
edge, that the driver is intoxicated, 48 or if the driv- 


Conn —Kalamian v. Kalamlan, 139 A. 

635, 107 Conn. 86. 

42 C.J. P 1176 note 90. 

36. N H —Iloen v. Haines, 154 A. 
129, 85 N.II. 36. 

42 C.J. p 1176 note 91. 

37. Me.—Davis v. Simpson, 23 A.2d 
320, 138 Me. 134. 

Mother of unlicensed driver too 

young to obtain a license may recov¬ 
er for injuries sustained while accom¬ 
panying such driver, if the injuries 
resulted from negligence of another 
motorist and the violation of law by 
her child was not the proximate 
cause thereof.—Davis v. Simpson, 
supra. 

Misrepresentation as to acre 

Occupants of car driven by one 
who had secured a license through 
misrepresentation of age could re¬ 
cover for injuries received In colli¬ 
sion caused by negligence of driver of 
another motor vehicle.—Reeve Bros, 
v. Guest. C.C.A.Ga., 132 F.2d 778. 

38. Ariz.—Franco v. Vakares, 277 P. 
812, 36 Ariz. 309. 

Ark—Lewis v. Chitwood Motor Co., 
115 S.W.2d 1072, 196 Ark. 86- 
Sparks v. Chitwood Motor Co., 94 S. 
W.2d 359. 192 Ark. 743. 

Cal.—Provin v. Continental Oil Co., 
121 P.2d 740, 49 Cal.App.2d 417— 
McMahon v. Schindler, 102 P.2d 378, 
38 Cal.App.2d 642. 

Colo.—United Broth, of Carpenters 
and Joiners of America, Local Un¬ 
ion No. 55 v. Salter, 167 P.2d 954, 
114 Colo. 513. 

Conn.—Fitzpatrick v. Cinitis, 139 A. 
639, 107 Conn. 91. 

Ga.—Mann v. Harmon, 8 S.E.2d 549, 
62 Ga.App. 231. 

Idaho.—French v. Tebben, 27 P.2d 
474, 53 Idaho 701. 

^Ky.—Louisville Taxicab & Transfer 
Co. v. Barr, 209 S.W.2d 719. 307 Ky. 
28—Spencer v. Boes, 205 S.W.2d 
150, 305 Ky. 573—Spivey’s Adm’r v. 
Hackworth. 200 S.W.2d 131, 304 
Ky. 141—Whitney v. Penick, 136 S. 
W.2d 570, 281 Ky. 474—Rennold’s 
Adm'x v. Waggoner, 111 S.W.2d 
. 647, 271 Ky. 300—Toppass v, Perk¬ 


ins’ Adm’x, 104 S.W.2d 423, 268 Ky. 
186—Winston v. City of Henderson, 
200 S.W. 330, 179 Ky. 220, L.R.A. 
19180 646. 

La.—Clinton v. City of West Mon¬ 
roe, App., 187 So. 661, followed in 
Willis v. City of West Monroe, 187 
So 829, Madden v. City of West 
Monroe, 187 So. 829 and Perritt v. 
City of West Monroe. 187 So. 830— 
Richard v. Canning, App., 158 So. 
598. 

Me—Bubar v. Fisher, 180 A. 923, 134 
Me. 10. 

N.H.—Boston v B. & M Super Serv¬ 
ice. 20 A 2d 633, 91 N H. 392. 
Tenn.—Hicks v. Herbert, 113 S.W.2d 
1197, 173 Tenn. 1. 

Utah.—Hallo v. Smith, 17 P.2d 224, 
81 Utah 179. 

Vt.—Packard v. Quesnel, 22 A.2d 164, 
112 Vt. 175. 

i Wash.—Taylor v. Taug, 136 P.2d 176, 
17 Wash.2d 533. 

42 C.J. p 1176 note 87. 

A guest who goes to sleep while 
riding with an intoxicated, and there¬ 
fore incompetent, automobile driver, 
is contributorily negligent. 

Cal —Whitsett v. Morton, 33 P.2d 64, 
138 Cal.App. 628. 

La.—Clinton v. City of West Mon¬ 
roe, App., 187 So. 661, followed in 
Willis v. City of West Monroe, 187 
So. 829, Madden v. City of West 
Monroe, 187 So. 829 and Perritt v. 
City of West Monroe, 187 So. 830. 

Cannot weigh risks 

Guest, being aware of driver’s In¬ 
toxication and of possibility of inju¬ 
ry, cannot weigh the risks Involved 
in the enterprise and then conclude 
to accept the dangers involved on 
supposition that he might, in case 
of an emergency, be able to take ef¬ 
fective steps for his own safety.— 
Mann v. Harmon, 8 S.E.2d 549, 62 
Ga.App. 231. 

A trespasser who knew that truck 
driver was becoming progressively 
drunk and who appreciated danger 
of riding in truck and who did not 
leave truck was guilty of contribu¬ 
tory willfulness which barred his re¬ 
covery for injuries sustained in acci- 
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dent.—Nettles v. Tour Ice Co., 4 S.E. 
2d 797, 191 S.C. 429. 

39. Tenn.—Schwartz v. Johnson, 280 
S.W. 32. 152 Tenn. 586, 47 A.L.R. 
323. 

40. Ark.—Sparks v. Chitwood Motor 
Co., 94 S.W.2d 359, 192 Ark. 743. 

Cal.—Reposa v. Pearce, 54 P.2d 475, 
11 Cal.App.2d 617—Schneider v. 
Brecht, 44 P.2d 662, 6 Cal.App.2d 
379—House v. Schmelzer, 40 P.2d 
577, 3 Cal App 2d 601. 

La—Mercier v. Fidelity & Casualty 
Co. of New York, App., 3 0 So.2d 
262. 

N.D.—McKeen v. Iverson, 180 N.W. 
805, 47 N.D. 132. 

Tenn.—Schwarts v. Johnson, 280 S. 

W. 32, 152 Tenn. 586, 47 A.L.R. 323. 
Willful misoonduot 

Automobile guest, who knowingly 
and intentionally participated in 
drunken orgy leading up to motorist’s 
intoxicated condition, was guilty of 
willful misconduct which precluded 
guest’s recovery for injuries received 
in collision proximately caused by 
motorist’s reckless driving induced 
by intoxication.—Schneider v. Brecht, 
44 P.2d 662, 6 Cal.App.2d 379. 

41. Ariz.—Franco v. Vakares, 277 P. 
812, 35 Ariz. 309. 

Idaho.—French v. Tebben, 27 P.2d 
474, 53 Idaho 701. 

Furnishing bear to driver held re¬ 
mote cause 

Cal.—Mann v. Chase, 107 P.2d 498, 41 
Cal.App.2d 701. 

42. Cal.—McCance v. Montroy, 170 
P.2d 109, 75 Cal.App.2d 186. 

Conn.—Fitzpatrick v. Cinitis, 139 A. 
639, 107 Conn. 91. 

Ga.—Mann v. Harmon, 8 S.E.2d 649, 
62 Ga.App. 231. 

Or.—Willoughby v. Driscoll, 121 P.2d 
917, 168 Or. 187. 

Tenn.—Hicks v. Herbert, 113 S.W.2d 
1197, 173 Tenn. 1. 

43. Conn.—Fitzpatrick v. Cinitis, 139 
A, 639, 107 Conn. 91. 

Ga.—Mann v. Harmon, 8 S.E.2d 649, 
62 Ga.App. 231. 

Me.—Bubar v. Fisher, 180 A. 923, 134 
Me. 10. 
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er, although intoxicated, is free from negligence 
contributing to the injury; 44 nor does the occu¬ 
pant’s negligence in participating in the drinking 
constitute a proximate cause, if the driver is not so 
intoxicated as to affect his driving. 4 * 

b. Assumption of Risk 

An occupant riding with a driver, with knowledge 
of the letter's driving habits or Inexperience, ordinarily 
assumes the risk of Injury Incident thereto. 

An occupant riding with a driver, with knowledge 
of the latter’s driving habits or inexperience, and 
acquiescing therein, assumes the risk of, and can¬ 
not recover for, an injury incident to the driver’s 
incompetency or inexperience 46 or recklessness. 47 
An occupant also assumes the risk of injury inci¬ 


dent to-riding with a driver who he knows, or 
should know, is intoxicated to such an extent that 
he is unable properly to operate the motor vehicle, 48 
unless the driver’s intoxication constitutes gross 
negligence, 49 except that, even though the driver 
is guilty of gross negligence while intoxicated, the 
occupant assumes the risk of injury therefrom if 
he too has become so intoxicated from drinking 
with the driver that he is unable to appreciate the 
hazard incident to the driver’s intoxication. 60 An 
occupant, however, does not assume the risk of 
the driver’s inexperience or recklessness, of which 
he has no knowledge or appreciation, and which he 
has no reason to anticipate, in time to avert the 
accident. 51 


3. Doctrine op Last Clear Chance ; Humanitarian Doctrine ; Doctrine op Discovered Peril, Etc. 


§ 493(1). In General 

Under the last clear chance doctrine as applied to the 


operation of motor vehicles, the fact that the person 
killed or Injured was negligent In placing himself In a 
position of peril does not preclude recovery from the de- 


Md. —Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

N.H.—Boston v. B. & M. Super Serv¬ 
ice. 20 A.2d 633, 91 N.H. 392. 

4ft. Cal.—Yates v. Brazellon. 291 P. 
695. 108 Cal.App. 533. 

45. La.—Baker v. Travelers Ins. Co., 
App., 13 So.2d 65, rehearing denied 
and amended 13 So 2d 758. 

N.D.—McKeen v. Iverson, 180 N.W. 
805, 47 N.D. 132. 

46. Ark.—Peay v. Panich, 87 S.W.2d 
23. 191 Ark. 638. 

N.C.—Bogen v. Bogen, 18 S.E.2d 162, 
220 N.C. 648. 

Ohio.—Fay v. Thrasher, 66 N.E 2d 
236. 77 Ohio App. 179. 

Utah.—May bee v. May bee, 11 P.2d 
973, 79 Utah 585. 

Wis.—Kauth v. Landsverk, 271 N.W. 
841, 224 Wis. 554—Eisenhut v. 

Eisenhut, 248 N W. 440, 212 Wis. 
467, 91 A.L.R. 649, rehearing denied 
250 N.W. 441, 212 Wis. 467, 91 A. 
L.R. 652—Harter v. Dickman, 245 
N.W. 167, 209 Wis. 283—Ganzer v. 
Weed, 244 N.W. 688, 209 Wis. 135— 
Thomas v. Steppert, 228 N.W. 513, 
200 Wis. 388—Sommerfleld v. Flur 
ry. 223 N.W. 408, 198 Wis. 163. 

47. Conn.—Freedman v. Hurwitz, 
164 A. 647, 116 Conn. 283. 

Iowa.—White v. McVicker, 246 N.W. 
885, 216 Iowa 90. 

N.C.—Bogen v. Bogen, 18 S.E.2d 162, 
220 N.C. 648. 

Ohio.—Fay v. Thrasher, 66 N.E.2d 
236, 77 Ohio App. 179. 

Wis.—Schubrlng v. Weggen, 291 N. 
W. 788, 234 Wis. 617—Biersach v. 
Wechselberg, 238 N.W. 905, 206 
Wis. 118. 

Biding on firs truck 

If occupant of fire truck chose to 
Join fire chief and others in festive 


expedition, under conditions which 
must have been manifest to occu¬ 
pant, and to ride in truck which was 
driven in completely reckless and 
dangerous manner, occupant assumed 
risk necessarily involved, and v plain¬ 
tiff could not recover for occupant’s 
death which resulted from accident 
occurring when truck collided with 
an automobile and overturned.—Nar- 
done v. Milton Fire Dist., 27 N.Y.S.2d 
489, 261 App.DIv. 717, affirmed 42 N. 
E.2d 746, 288 N.Y, 664. 

Speeding- around curve 
A mother riding in automobile driv¬ 
en by her daughter, with knowledge 
of daughter’s propensity for turning 
corners at dangerous speed, assumed 
risk of injury from daughter's negli¬ 
gence in speeding around curve.— 
Page v. Page, 227 N.W. 233, 199 Wis. 
641. 

48. Colo.—United Broth, of Carpen¬ 
ters and Joiners of America, Local 
Union No. 65, v. Salter, 167 P.2d 
954, 114 Colo. 513. 

D.C.—Weber v. Eaton, 160 F.2d 577. 
Iowa—Garrity v. Mang&n, 6 N.W.2d 
292, 232 Iowa 1188. 

Ky.—Spencer v. Boos, 205 S.W.2d 150, 
305 Ky. 573—Mahin’s Adm’r v. Mc¬ 
Clellan, 131 S W.2d 478, 279 Ky. 
695—Rennolds’ Adm’x v. Waggoner, 
111 S.W.2d 647, 271 Ky. 300—Top- 
pass v. Perkins’ Adm’x, 104 S.W.2d 
423, 268 Ky. 186. 

Miss—Saxton v. Rose, 29 So.2d 646, 
201 Miss. 814. 

Or.—Willoughby v. Driscoll, 121 P.2d 
917, 168 Or. 187. 

Tenn.—Hicks v. Herbert, 113 S.W.2d 
1197, 173 Tenn. 1. 

Wash.—Taylor v. Taug, 136 P.2d 176, 
17 Wash.2d 533. 

Wis.—Gilbertson «v. Gmeinder, 31 N. 
W.2d 160, 252 Wis. 210—Koepke v. 
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Miller, S N.W.2d 670, 241 Wis. 601 
—Schubrlng v. Weggen, 291 N.W. 
788, 234 Wis. 617—Biersach v. 

Wechselberg, 238 N.W. 905, 206 
Wis. 113. 

Passenger by voluntarily riding in 

truck beside driver so obviously in¬ 
toxicated that passenger, unless him¬ 
self intoxicated, must have been 
aware of his condition, thereby as¬ 
sumed the risk and was not merely 
contributory negligent, and neither 
driver nor owner of truck could be 
held liable in damages for passenger's 
death as a result of driver’s intoxi¬ 
cated condition, regardless of wheth¬ 
er or not truck owner was negligent 
in employing driver.—Saxton v. Rose, 
29 So.2d 646. 201 Miss. 814. 

Taking a chance 

Where driver was intoxicated and 
guest, in order to avoid disagreeable 
possibilities, took a chance on driv¬ 
er’s ability to drive, when there was 
no emergency confronting guest, and 
abundant means of conveyance over 
highway, guest accepted the conse¬ 
quence of his venture which would* 
preclude his recovery.—Hicks v. Her¬ 
bert, 113 S.W.2d 1197, 173 Tenn. 1. 

49k Wis.—Schubrlng v. Weggen, 291 
N.W. 788, 234 Wis. 617. 

50. Wis.—Schubrlng v. Weggen, su¬ 
pra. 

51. Conn.—Doberrenta v. Gregory* 
26 A.2d 475, 129 Conn. 57—KaJamJ* 
an v. Kalamian, 139 A. 635, 107 
Conn. 86. 

Iowa.—Edwards v. Kirk, 288 N.W. 
875, 227 Iowa 684—Stlngley v. 

Crawford, 258 N.W. 316, 219 Iowa 
609. 

S.D.—Knutsen v. Dllgei, 258 N.W. 
459, 62 S.D. 474. 
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fondant If tha latter failed to exerelee ordinary care to 
avoid the Injury after becoming aware of the peril, where 
the exercise of such care would have avoided the Injury. 

In the application of the last clear chance doc¬ 
trine, also referred to as the “humanitarian doc¬ 
trine,” “the doctrine of discovered peril,” and “the 
doctrine of antecedent or subsequent negligence,” 
discussed generally in the C.J.S. title Negligence, 
§§ 136-139, also 45 C.J. p 984 note 82-995 note 41, 
it is generally held that, notwithstanding a person 
injured by a motor vehicle may have been guilty of 
negligence in placing himself in a position of peril, 
he may, nevertheless, recover for his injuries, if 
the driver of the vehicle failed to exercise ordinary 


care to avoid injuring him after he became aware, 
or in many jurisdictions, should have become aware, 
of his peril, where the exercise of such care would 
have avoided the injury. 52 It has been said that 
the courts are wide of agreement as to the extent 
of the last clear chance doctrine as applied to the 
operation of automobiles, 53 and in some jurisdic¬ 
tions the doctrine does not prevail. 54 

All the necessary elements of the doctrine must 
be present in order to bring it into play in motor 
vehicle cases. 55 Recovery has been permitted un¬ 
der the last clear chance doctrine in cases in which 
pedestrians were killed or injured by a motor ve- 


82. U.S.—Schoen v. Western Union 
Telegraph Co., C.C.A.Fla., 135 F.2d 
967. 

Ari*.—Casey v. Marshall, 168 P.2d 

240, 64 Ariz. 232, rehearing denied 
169 P.2d 84. 64 Ariz. 260. 

Cal —Underhill v. Peterson, 293 P. 
861, 110 Cal.App. 221—Giovannoni 
v. Union Ice Co., 291 P. 461, 108 
Cal.App. 190. 

Colo.—Woods v. Siegrist, 149 P.2d 

241, 112 Colo. 257. 

Del.—Baker v. Reid, 67 A.2d 103. 

Fla.—Davis v. Cuesta, 1 So.2d 475, 
146 Fla 471. 

Ky.—Lieberman v. McLaughlin, 26 S. 

W.2d 753, 233 Ky. 763. 

La—Carroll v Louisiana Iron & 
Supply Co., App, 17 So 2d 650— 
Iglesias v. Campbell, App., 175 So. 
145—Wyble v. Putfork, App., 141 
So. 776—Buckley v. Featherstone 
Garage, 123 So. 446, 11 La.App. 564. 
Mass—Rocha v. Alber, 18 N.E.2d 
1018, 302 Mass. 155. 

Minn—Turenne v. Smith, 9 N.W.2d 
409, 215 Minn. 64. 

Mo.—Pennington v. Weis, 184 S.W.2d 
416, 353 Mo. 750—Housley v. ller- 
berich Delivery, App., 87 S.W.2d 
209. 

Neb.—Diehm v. Dargaczewski, 280 N. 

W. 898, 135 Neb. 251. 

N.J.—Lechner v. La vine, 147 A. 687, 
7 N.J.Misc. 929. 

N.Y.—Doherty v. Stewart, 8 N.Y.S. 
2d 423, 255 App.Dlv. 1004—Sherman 
v. Leicht, 264 N.Y.S. 492, 238 App. 
Div. 271. 

Va.—Herbert v. Stephenson, 35 S.E. 
2d 753, 184 Va. 467—Willard Stores 
v. Cornnell, 23 S.E.2d 761, 181 Va. 
143—Yellow Cab Corporation of 
Abingdon v. Henderson. 16 S.E.2d 
389, 178 Va. 207—Kinsey v. Brugh, 
161 S.E. 41, 167 Va. 407. 

Wash.—Smith v. Gamp, 35 P.2d 40, 
178 Wash. 451—McAbee v. French, 
274 P. 713, 150 Wash. 646. 

42 C.J. p 1182 note 59. 

Biuon for rule 

Negligence of motorist who had 
last clear chance to avoid injury was 
proximate causc of injury.—Smith v. 
Gamp, 35 P.2d 40. 178 Was^. 451. 


Doctrine presupposes that both par¬ 
ties were negligent, that there was 
an opportunity, a clear chance, estab¬ 
lished by substantial evidence, that 
defendant saw or knew of plaintiff’s 
perilous position, and could have 
avoided collision, but did not do so 
—Berton v. Cochran, 185 P.2d 349, 81 
Cal.App.2d 776—Dailey v. Williams, 
166 P.2d 595, 73 Cal.App.2d 427. 

Essence of humanitarian doctrine 
is that a defendant In charge of dan¬ 
gerous instrumentality, such as auto¬ 
mobile. will be held liable to plaintiff 
for injuries caused thereby, notwith¬ 
standing plaintiff’s contributory neg¬ 
ligence, if plaintiff was in position of 
imminent peril and defendant, by ex¬ 
ercising reasonable care, could have 
discovered such peril and averted ac¬ 
cident by use of means and instru¬ 
mentalities at hand without danger to 
defendant or others after peril be¬ 
came discoverable, but failed to use 
such means and instrumentalities to 
avoid accident.—State ex rel. Thomp¬ 
son v. Shain, 1G9 S.W.2d 582, 349 Mo. 
27. 

Bicycle rider 

'La—Clark v. De Beer, App., 188 So. 
517. 

Va.—McGowan v. Tayman, 132 S.E. 
316, 144 Va. 358. 

53. Fla.—Merchants’ Transp. Co. v. 
Daniel, 149 So. 401, 109 Fla. 496. 

Wash.—Thompson v. Porter, 151 P 
2d 433, 21 Wash.2d 449—Mosso v. E. 
H. Stanton Co., 134 P. 941, 75 Wash. 
220 . 

54. S.C.—Spillers v. Griffin, 95 S.E. 
133, 109 S.C. 78, L.R.A.1918D 1193. 

55. Cal.—Center v. Yellow Cab Co., 
13 P.2d 918, 216 Cal. 205—Girdrer 
v. Union Oil Co., 13 P.2d 915, 216 
Cal. 197—Brown v. McCu&n, 132 
P.2d 838, 66 Cal.App.2d 35—Johnson 
v. Southwestern Engineering Co., 
107 P.2d 417, 41 Cal.App.2d 623— 
Akoboff v. Dusenbury, 106 P.2d 33, 
41 Cal.App.2d 173—Trowbridge v. 
Briggs, 35 P.2d 426, 140 Cal.App. 
564—Cierley v. Uhalt, 10 P.2d 769, 
122 Cal.App. 701—Solko v. Jones, 3 
P.2d 1028, 117 Cal.App. 372—Bence 
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v. Teddy’s Taxi, 297 P. 129. 112 Cal. 
App. 636. 

Conn.—Rix v. Stone, 163 A. 258, 115 
Conn. 658. 

D.C.—Hocheisen v. Smith, 158 F.2d 
100, 81 U S.App D.C. 323. 

Ky.—Howell v. Standard Oil Co., 28 
S.W.2d 3, 234 Ky 347. 

La—Burns v. Evans Cooperage Co., 
23 So.2d 165, 208 La. 406. 

Mich.—Morrison v. Hall, 22 N.W.2d 
838, 314 Mich. 522. 

Ohio.—Pitt v. Nichols, 37 N.E.2d 379, 
138 Ohio St. 555. 

Okl.—Yellow Taxicab & Baggage Co. 

v. New, 40 P.2d 651, 170 Okl. 334. 
Tex.—Parks v. Airline Motor Coach¬ 
es, 193 S.W.2d 967, 145 Tex. 44- 
Miller v. Rhodius, Civ App., 153 S. 
W.2d 491, error dismissed—Burton 
v. Billingslv, Civ.App, 129 S.W.2d 
439, error refused—Schumacher v. 
Missouri Pac. Transp. Co., Civ.App., 
116 S.W.2d 1136, error dismissed. 
Wash.—Delsman v. Bertotti, 93 P.2d 
371, 200 Wash. 380—Skates v. Con- 
niff, 280 P. 16, 153 Wash. 538. 
Season for rule 

Automobile drivers in crowded 
traffic cannot recklessly disregard the 
essentials of careful driving and 
throw on others, under the doctrine 
of last clear chance, the whole bur¬ 
den of protecting all persons poten¬ 
tially involved, and under penalty of 
liability for the ensuing damages.— 
Hocheisen v. Smith, 158 F.2d 100, 81 
U.S.App.D.C 323. 

Ousst la automobile struck by truck 

A finding that guest occupant of 
automobile Involved m intersectionul 
collision with truck was in a position 
of imminent peril because of actual 
obliviousness of automobije driver, 
that reasonable appearances of situa¬ 
tion were such that truck driver knew 
or should have known thereof in 
time to act to prevent collision by 
warning signal, slackening speed, or 
stopping, and that he had means and 
time to do bo effectively thereafter, 
was necessary to establish humani¬ 
tarian negligence of truck driver.— 
Teague v. Plaza Exp. Co., 205 S.W.2d 
563, 356 Mo. 1186. 
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hide , 66 and in cases in which persons were killed 
or injured in collisions between motor vehicles , 67 
but the doctrine has been said to be of limited ap¬ 
plication in the case of two moving vehicles . 68 

Doctrine as defense. While it has been held that 
a defendant driver may be given the benefit of the 


last clear chance doctrine if the facts justify its 
application , 66 the doctrine has been held inapplica¬ 
ble when urged as a defense to defeat recovery by 
the injured person , 60 where the injured person was 
in no way negligent , 61 where defendant’s negligence 
is found to be the sole or proximate cause of the 


66 . U.S. — Arnold v. Owens, C.C.A.N. 

C., 78 F.2d 495. 

Cal. —Brown v. McCuan. 132 P.2d 888, 
56 Cal.App.2d 35—Box v. Van Sloo- 
ten, 101 P.2d 780, 38 Cal.App. 554 
—Bence v. Teddy's Taxi, 297 P. 128, 
112 Cal.App. 636—Atkins v. Bouch- 
et, 260 P. 828, 86 Cal.App. 294. 

D.C.—Boaze v. Windrldge & Handy, 
102 F.2d 628. 70 App.D.C. 24. 

Ky.—Heskamp v. Bradshaw’s Adm'r, 
172 S.W.2d 447, 294 Ky. 618—Dixon 
v. Stringer, 126 S.W.2d 448, 277 Ky. 
347. 

La.—Rottman v. Beverly, 165 So. 153, 
183 La. 947—Paquet v. Renken, 
App., 30 So.2d 218—Muller v. Phil¬ 
lips, App., 20 So.2d 443—Gauthier 
v. Foote, App., 12 So. 2d 9—Brous¬ 
sard v. Hotard, App., 4 So.2d 563— 
Stansbury v. Drillon, App., 2 So.2d 
662—Jones v. American Mut. Lia¬ 
bility Ins. Co, App., 185 So. 500, 
annulled on other grounds 189 So. 
169—Hantel v. Service Drayage Co., 
App., 177 So. 425—Iglesias v. Camp¬ 
bell, App., 170 So. 2C5, reinstated 
176 So. 146—Haywood v. Noel, App., 
154 So. 484—Bads v. Holliday, App., 
144 So. 646—Robichaux v. Dorion, 
134 So. 784. 17 La.App. 159—San¬ 
tos v. Duvic, 133 So. 399, 16 La.App. 
105—Lanphier v. D'Antoni, 131 So. 
628, 14 La.App. 441—Langenstein 
v. Reynaud, 127 So. 764, 13 La.App. 
272—Norwood v. Bahm, 127 So. 475, 
rehearing denied 129 So. 183. 14 La. 
App. 261—Baader v. Driverless 
Cars, 120 So. 615, 10 La.App. 310— 
Hodges v. Davis, 7 La App. 327— 
Roy v. Israel, 3 La.App. 311. 

Mo.—Wright v. Osborn, 201 S.W.2d 
935, 356 Mo. 382—Iman v. Walter 
Freund Broad Co., 58 SW2d 477, 
332 Mo. 461—Burke v. Pappas, 293 
S.W. 142, 316 Mo. 1235—Hudlow v. 
Langerhans, 91 S.W.2d 629, 230 Mo. 
App. 1160. 

Ohio.—Brock v. Marlatt. 191 N.E. 703. 
128 Ohio St. 435. 

Tenn.—Hodge v. Hamilton, 293 S.W. 
752, 155 Tenn. 403. 

Va—Crawford v. Hite, 10 S.E.2d 561, 
176 Va 69—Paytes v. Davis, 157 S. 

E. 557, 166 Va. 229. 

Vt.—Healy v. Moore, 187 A. 679, 108 
Vt 324, followed in 187 A. 692, 108 
Vt 351. 

Va— Virginia Electric & Power Co. v. 
Evlch, 146 S.E. 265, 152 Va 236. 

W.Va—Smith v. Gould, 159 S.E. 63, 
110 W.Va. 679, 91 A.L.R. 28. 

42 C.J. p 1182 note 59 [a] (3). (4). 

Jaywalkers 

Cal.—Meincke v. Oakland Garage, 79 


P.2d 91, 11 Cal 2d 255—Bays v. 
Clugston, 161 P.2d 953, 71 Cal.App. 
2d 55. 

Tenn —Elmore v. Thompson, 14 Tenn. 
App. 78. 

Trespasser 

Driver’s duty to use reasonable 
care not to injure pedestrian-tres¬ 
passer was held to Include obligation 
not to do trespasser injury under cir¬ 
cumstances involved in application of 
last clear chance doctrine.—Waselik 
v. Ferrie Const. Co., 157 A. 642, 114 
Conn. 85. 

57. Ala.—Brown Hauling Co. v. 

Newsome, 2 So 2d 782, 241 Ala. 300. 
Cal.—Brown v. McCuan, 132 P.2d 838, 
56 Cal.App.2d 35—Yates v. Moroti, 
8 P.2d 519, 120 Cal.App. 710—Boyn¬ 
ton v. Richfield Oil Co., 4 P.2d 614, 
117 Cal.App. 699—Brown v. Yocum, 
298 P. 845, 113 Cal.App. 621. 

Fla.—Panama City Transit Co. v. Du 
Vernoy, 33 So.2d 48—Petroleum 
Carrier Corp. v. Hall, 29 So.2d 624, 
158 Fla. 549. 

La—Hanson v. Great American In¬ 
demnity Co., App., 33 So.2d 649— 
Thiaville v. Touph, App , 25 So.2d 
361—Bouillon v. Bonin, App., 2 So. 
2d 535, followed in Motty v. Bonin, 
2 So.2d 541—Provost v. Smith, App., 
197 So. 905—Greer v. Ware, App, 
187 So. 842—O’Rouike v. McCon- 
aughey, App., 157 So. 598—Burthc 
v. Lee, App., 152 So. 100, rehearing 
refused 152 So. 589—Guinn v. 
Kemp, 136 So. 764. 18 La App. 3— 
Raziano v. Trauth, 131 So. 212, 16 
La App. 650—Spahn v. Shrewsbury 
Ieo & Feed Co., 130 So. 837, 14 La. 
App. 682—rarlongue v. Leon, 6 La. 
App. 18. 

Mo —Teague v. Plaza Express Co., 
190 S.W.2d 254, 354 Mo. 582—Clarke 
v. Jackson, 116 S.W.2d 122, 342 Mo. 
537—State ex rel. Sirkin & Needles 
Moving Co. v. Hostetter, 101 S.W. 
2d 50, 340 Mo. 211—Capps v. Beene, 
App., 162 S.W.2d 80—Jacobson v. 
Graham Ship-By-Truck Co., App., 
61 S.W.2d 401. 

R.I.—Dembicer v. Pawtucket Cabinet 
& Builders Finish Co., 193 A. 622, 
58 R.I. 451. 

Tex —Schumacher v. Missouri Pac. 
Transp. Co., Civ.App., 116 S.W.2d 
1136, error dismissed—Younger 
Bros. v. Ross, Civ.App., 151 S.W. 2d 
621, error dismissed. 

Va.—State of Maryland, for Use of 
Joynes v. Coard, 9 S.E.2d 464, 175 
Va. 571. 


Guest In vehiole struck by another 
vehicle 

La.—Smith's Tutorship v. Perrin, 
App., 145 So. 685. 

Mo.—Teague v. Plaza Express Co. r 
205 S.W.2d 563, 356 Mo. 1186. 
Stalled automobile 

Where bus driver saw stalled au¬ 
tomobile in time to avoid colliding 
therewith, and motorist was unable 
to move automobile, last clear chance 
doctrine was properly invoked 
against driver.—Devlin v. Spokane 
United Rys., 48 P.2d 262, 183 Wash. 
342, opinion adhered to 63 P.2d 1198, 
183 Wash. 342. 

58. Utah.—Hickok v. Skinner, 190 P. 
2d 514. 

m exceptional clronmstanoes only 

Is the last clear chance doctrine ap¬ 
plicable to action arising from col¬ 
lision of two moving vehicles, espe¬ 
cially where injured person drove 
rapidly, since the act which under 
such conditions created peril must of 
necessity have occurred practically 
simultaneously with the collision.— 
Folger v. Richfield Oil Corp., 182 P. 
2d 337, 80 Cal.App.2d 655. 

69. Va—McNamara v. Rainey Lug¬ 
gage Corp., 123 S.E. 515, 139 Va. 
197. 

69. Cal.—Shippy v. Peninsula Rap¬ 
id Transit Co., 275 P. 515, 97 Cal. 
App. 367—Dover v. Archambeault, 
208 P. 178, 67 Cal.App. 659. 

N.H.—Cleveland v. Reasby, 33 A.2d 
564, 92 N.H. 518. 

In negligence actions generally see 
the C.J.S. title Negligence 5 136, 
also 45 C.J. p 988 notes 2, 8. 

61. La.—Houston Oil Field Materi¬ 
al Co. v. Marlow, App., 6 So.2d 149 
—Gassiott v. Southland Produce 
Co., 138 So. 214, 18 La»App. 437. 

R.I.—Urquhart v. Marty, 200 A. 456, 
61 R.I. 102. 

Contributory negligence of injured 
person as element of doctrine see 
infra S 493 (2). 

Action against joint tort-feasors 
Where bicyclist who was struck by 
automobile which turned to its left 
to avoid striking a truck making a 
U-turn was not negligent, last clear 
chance doctrine was no defense 
against claim for bicyclist's death, 
regardless of what application doo- 
trine might have in suit between the 
joint tort-feasors.—Killian v. Mod¬ 
ern Iron Works, La.App., 15 So.2d 582. 
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injury , 62 as where the defendant driver could have 
observed the danger and avoided the accident by 
keeping a proper lookout , 66 or where defendant 
turned into an intersection with an arterial high¬ 
way without first stopping as required by statute . 64 
Recovery cannot be denied one injured by a motor 
vehicle on the ground that he had the last clear 
chance to avoid injury where plaintiff, unexpectedly 
imperiled, could not have avoided the accident by 
exercising care , 66 or where defendant actually had 
the last clear chance to avoid the accident but neg¬ 
ligently failed to act thereon . 66 

§ 493(2). Cause of Injury 

a. In general 

b. Concurrent or continuing negligence 

of plaintiff 

a. In General 

The doctrine of last clear chance has no application 
where the negligence of the injured person was the sole 
proximate cause of the accident or where the injured 
person was not placed In a position of danger by hfs own 
negligence. 

In order to invoke the doctrine of last clear 
chance, the negligence of defendant in failing to 
avoid injuring plaintiff must have been a proximate 
cause of the injury , 67 and the doctrine has no ap¬ 


§ 493(2) 

plication where the injured person's negligence was 
the sole proximate cause of the accident, as where 
defendant exercised due care 66 or where defend¬ 
ant’s negligence was not a proximate cause of the 
accident . 66 

Position of peril not due to negligence . The last 
clear chance doctrine has been held to have no ap¬ 
plication where the injured person has not been 
placed in the position of danger by his own neg¬ 
ligence . 70 

b. Concurrent or Continuing Negligence of 
Plaintiff 

As a general rule the last clear chance doctrine Is 
inapplicable if the negligence of the injured person con- 
tlnued to the time of the accident and concurred with 
the negligence of the motorist as a proximate cause of 
the injury. This rule Is limited In some Jurisdictions, so 
as to permit recovery under the doctrine, if the driver 
actually discovered or should have discovered the danger 
In time to avoid the accident by the exercise of due 
care. 

It has been held as a general rule that recovery 
for death or injuries suffered in a motor vehicle ac¬ 
cident cannot be based on the last clear chance 
doctrine where the negligence of the deceased or 
injured person actively continued up to the time of 
the accident, and concurred with the negligence of 
the driver in proximately causing the injury . 71 In 


02. La.—Cox v. Shreveport Packing 
Co., Fidelity & Casualty Co., of N. 
Y„ Intervener, App., 28 So 2d 617, 
motion denied 31 So 2d 815, 212 La. 
325 and affirmed 34 So.2d 373, 213 
La 53—Muse v. Chambley, App., 16 
So 2d 276—Muse v. Gulf Refining 
Co., App., 8 So.2d 330—Calvert Fire 
Ins. Co. v. Tri-State Transit Co., 
App., 5 So.2d 156—Meredith v. Ar¬ 
kansas Louisiana Gas Co. App.. 
185 So. 498—Allen v. Allbritton, 
App, 172 So. 198—Chitwood v. 
King, App., 155 So. 466—Van Baast 
v. Thllmut Feed Mills, App., 161 
So. 226—Roy v. Israel, 3 La.App. 
311. 

63. La.—Crow v. State Farm Mut. 
Automobile Ins. Co., App., 10 So.2d 
105. 

64. Wash.—Angelo v. Lawson, 173 P. 
2d 124, 26 Wash.2d 198. 

65w La.—Hardee v. Nevers, 120 So. 

227, 10 L&.App. 637. 

68. Wash.—McAbee v. French, 274 
P. 713, 160 Wash. 646. 

67. Tex.—Schumacher v. Missouri 
Pac. Transp. Co., Civ.App., 116 S. 
W.2d 1136, error dismissed. 
Turning into wrong side of road 
The doctrine has been held inappli¬ 
cable to impose liability on defendant 
where the negligence of plaintiff in 
turning into the wrong side of the 
road was the sole cause of a collision 


with defendant’s vehicle proceeding 

along the proper side of the rond — 

Bell v. Kenney, C.C.A Ohio, 67 F.2d 

896. 

88. La.—Carknff v. Geophysical 
Service, App., 179 So. 490. 

69. La.—Jones v. Indemnity Ins. Co. 
of North America, App., 178 So. 
702. 

TO. Ala.—Williams v. Wicker, 179 
So. 250, 235 Ala. 348. 

N.C.—Taylor v. RIerson, 185 S.E. 627, 
210 N.C. 185. 

Utah.—Thomas v. Sadleir, 162 P.2d 
112, 108 Utah 552. 

Va.—Yellow Cab Corporation of 
Abingdon v. Henderson, 16 S.E.2d 
389, 178 Va. 207. 

42 C.J. p 1185 note 74. 

71. Cal.—Folger v. Richfield Oil 
Corp., 182 P.2d 337, 80 Col.App.2d 
665—Keller v. Arden Farms, 139 P. 
2d 47, 59 Cal.App.2d 506—Holopoff 
v. Malletta, 44 P.2d 403, 6 Cal.App. 
2d 80—Magarian v. Moser, 42 P.2d 
385, 5 Cal.App.2d 208—Ramsperger 
v. Los Angeles Motor Coach Co., 41 
P.2d 562, 4 Cal.App.2d 673—Solko 
v. Jones, 8 P.2d 1028, 117 Cal.App. 
372. 

Conn.—Correntl v. Catino, 160 A. 892, 
116 Conn. 213. 

Fla.—Davis v. Cuesta, 1 So. 2d 476, 146 
Fla. 471. 

La.—General Exchange Ins. Corpora- 
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lion v. Carp, App., 176 So. 145— 
Harper v. Shreveport Ice Cream 
Factory. App., 162 So. 471—Guillory 
v. Shaddock, App., 158 So. 681— 
Harris v. Landry, App., 150 So. 671 
—Baptiste v. Mateu, App., 147 So. 
731—Pigott v. Bates, App., 143 So. 
535—Bayer v. Whitley, 138 So. 702, 
18 La.App. 443—Synigol v. Oury, 
134 So. 324, 17 La.App. 163—Jor¬ 
dan v. Katz & Besthoff, 132 So. 380, 
15 La.App. 500—Neville v. Postal 
Telegraph Cable Co., 126 So. 720, 
13 La.App. 76—Bass v. Means, 124 
So. 553, 12 La.App. 260. 

Me.—Goudreau v. Ouelette, 178 A. 
355, 133 Me. 365. 

Md.—Caplc v. Amoss, 28 A.2d 666, 181 
Md. 66—Askin v. Long, 6 A.2d 246, 
176 Md. 545—Legum v. State, for 
Use of Moran, 173 A. 665, 167 Md. 
339. 

Mich.—Duffy v. Enright Topham Co., 
276 N.W. 715, 282 Mich. 662—Boere- 
ma v. Cook, 239 N.W. 314, 256 Mich. 
266—Howell v. Hakes, 232 N.W. 
216, 251 Mich. 372. 

Minn.—Wilmes v. Mihelich, 26 N.W. 
2d 833, 223 Minn. 139—Turcnne v. 
Smith, 9 N.W.2d 409, 216 Minn. 64. 
Neb.—Donald v. Heller, 10 N.W.2d 
447, 143 Neb. 600—Long v. Guil- 
liatt, 288 N.W. 689, 137 Neb. 199 
Ohio.—Brock v. Marl&tt, 191 N.E. 
703, 128 Ohio St. 485—Seccombe v. 
Slicker, 174 N.E. 788, 87 Ohio App. 
389. 
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order for the doetrine to be applicable, the negli¬ 
gence of the deceased or injured person must have 
ceased as the proximate cause of the accident , 72 
and defendant motorist must have been guilty of 
some new breach of duty subsequent to plaintiff's 
negligence . 78 The position of peril must be one 
from which the injured person could not escape by 
the exercise of ordinary care . 74 This rule, howev¬ 
er, does not require that the inability of the injured 
person to escape the danger shall be due to a situ¬ 


ation which makes It physically impossible for him 
to do so; it applies equally when he is oblivious of 
the danger and for that reason unable to cope .with 
it , 75 but this inability to cope with the situation* 
must be apparent . 76 Under some of the authorities 
the rule of continuing or concurrent negligence does 
not necessarily bar recovery if the driver of the ve¬ 
hicle actually discovered, or should have discovered 
the peril in time to avoid the accident , 77 and actu¬ 
ally had the last clear chance to avoid it , 78 at least 


R.I.—Pettella v. Carreirero, 53 A. 2d 
631, 72 R.I. 439—Zielinski v. Riley. 
199 A. 693. 61 R.I. 14. 

Tenn.—Zamora v. Shappley, 173 S.W. 

2d 721, 27 Tenn.App. 768. 

Va.—Harris Motor Lines v. Green, 
37 S.E.2d 4, 184 Va. 984—Willard 
Stores v. Comnell, 23 S.E.2d 761, 
181 Va. 143—Frazier v. Stout, 181 
S E. 377, 166 Va, 68. 

42 C.J. p 1182 note 69, p 1183 note 66. 
Recovery under last clear chance doc¬ 
trine generally where plaintiff is 
concurrently negligent see the C. 
J.S. title Negligence $ 139, also 46 
C.J. p 993 note 35-P 995 note 41. 
Mature of plaintiff’s negligence 

In order to bar recovery on ground 
that injured person negligently or 
voluntarily caused himself to be 
placed in dangerous position in the 
highway, which proximately contrib¬ 
uted to the accident, the dangerous 
condition which he allegedly created 
negligently, must have continued to 
he so to the time of the accident, and 
thereby concurred with act of the de¬ 
fendant inducing the result. This is 
so regardless of whether defendant’s 
negligence was primary or subse¬ 
quent negligence.—HeiTelflnger v. 
Lane, 196 So. 720, 239 Ala. 669. 

Ctaest and driver falling asleep 

Where deceased, in spite of knowl¬ 
edge that driver of automobile was 
very drowsy and had consumed some 
liquor, and in spite of warning to 
keep driver awake, fell asleep him¬ 
self and was killed when driver dozed 
and automobile left highway, doc¬ 
trine of last clear chance had no ap¬ 
plication.—Rennolds’ Adm’x v. Wag- 
gener, 111 S.W.2d 647, 271 Ky. 300. 

72. Mich—Morrison v. Hall, 22 N. 
W.2d 838, 314 Mich. 622—Howell v. 
Hakes, 232 N.W. 216, 261 Mich. 372. 
Ohio.—Brock v. Marlatt, 191 NE. 703, 
128 Ohio St. 435—Seccombe v. 
Slicker, 174 N.E. 788, 37 Ohio App. 
889. 

Subsequent oare by injured person 
Last clear chance doctrine applies 
to pedestrian struck by automobile 
only when pedestrian negligently 
brings himself into perilous position, 
and thereafter commits no negligent 
aot materially changing situation.— 
Corrent v. Catlno, 160 A. 892, 116 
Conn. 211, 


73. La—General Exchange Ins Cor¬ 
poration v. Carp, App., 176 So. 145 
—Jordan v. Katz & Besthoff, 132 
So. 380, 15 La.App. 600. 

74. Cal.—Folger v. Richfield Oil 
Corp., 182 P.2d 337, 80 Cal App 2d 
C65—Dailey v. Williams, 166 P.2d 
595, 73 Cal.App 2d 427—Akoboff v. 
Dusenbury, 106 P.2d 33, 41 Cal.App. 
2d 173—Sichterman v. It. M. Hol- 
lingshead Co., 271 P. 372, 94 Cal. 
App. 486, rehearing denied 271 P. 
1111, 94 Cal App. 486. 

DC—Hocheisen v. Smith, 158 F.2d 
100, 81 U.S.App.DC. 323. 

Md—Lcgum v. State, for Use of 
Moran, 173 A. 565, 167 Md. 339. 
Neb.—Long v. Guilliatt, 288 N.W. 689. 
137 Neb 199. 

RT—Zielinski v. Riley, 1D9 A. 693, 
61 It I. 14. 

Utah—Martin v. Sheffield, 189 P 2d 
3 27. 

42 C.J. p 1184 note 67. 

If both parties could have avoided 

a collision, the doctrine does not ap¬ 
ply to permit recovery 
Cal.—Folger v. Richfield Oil Corp., 
182 l\2d 337, 80 Cal App.2d 655. 

S.D.—Iverson v. Knorr, 298 N.W. 28, 
68 S D. 23 

Wash —Erickson v. Barnes, 107 P.2d 
348, 6 Wosh.2d 251. 

Failure to observe danger 

In action for injuries - 'to motorist 
who, while recklessly proceeding at 
excessive speed on highway on foggy 
night, struck rear of truck making 
left turn at intersection when by 
exercise of reasonable care motorist 
could have observed the truck and 
have avoided the collision, doctrine 
of last clear chance was not avail¬ 
able to motorist.—Folger v. Richfield 
Oil Corp., 182 P.2d 337, 80 Cal.App.2d 
655. 

Pedestrian caught In traffic 

In action by pedestrian for Injuries 
sustained when struck by truck at 
Intersection in pedestrian l&ne, when 
traffic light, which had been in favor 
of pedestrian, changed after pedes¬ 
trian had entered intersection, last 
clear chance doctrine was held to ap¬ 
ply, where pedestrian was prevented 
from crossing street by automobiles 
coming through intersection from 
same direction as that from which 
truck approached. — Wendelln v. Ross, 
62 P.2d 1167, 99 Colo. 365. 

124 


75. Cal.—Center v. Yellow Cab Co.r 
13 P.2d 918, 216 Cal. 205—Girdner v. 
Union Oil Co., 13 P.2d 915, 216 Col. 
197—Box v. Van Slooten, 101 P.2d 
780, 38 Cal.App.2d 554—Yates v. 
Morotti, 8 P.2d 619, 120 Cal.App* 
710. 

42 C.J. p 1184 note 68. 

Reliance on Injured person 

Last clear chance doctrine was 
held applicable where automobile 
driver observed pedestrian oblivious 
of his peril, but nevertheless relied 
on pedestrian’s stopping.—O’Farrell 
v. Andrus, 260 P. 957. 86 Cal.App. 474. 
70* Md—Oaple v. Amoss, 28 A.2d 
566, 181 Md 56. 

77. La.—Jackson v. Cook, 181 Sot 
195, 189 La. 195—Rottm&n v. Bev¬ 
erly, 166 So. 153, 183 La. 947- 
Young v. Creegan, App., 23 So.2d 
820—Neyrey v. Maillct, App , 21 So. 
2d 158—StansbuTy v. Drillnn, App.. 
2 So.2d 662—Fontenot v. Freuden- 
stein, App., 199 So. 677—Rutter v. 
Norman, App., 189 So. 609—Young 
v. Thompson, App, 189 So. 487— 
Iglesias v. Campbell, App., 176 So. 
146. 

42 C.J. p 1183 note 66. 

Apparent peril 

Driver of motor vehicle, who sees 
traveler in dangerous situation and 
should appreciate danger, has last 
clear chance to avoid accident, irre¬ 
spective of traveler's continuing neg¬ 
ligence.—Merchants* Transp. Co. v. 
Daniel, 149 So. 401, 109 Fla, 496. 
Violation of trafflo signal 

A motorist proceeding on favorable 
traffic light after having looked in 
both directions before entering inter¬ 
section and failing to see approach¬ 
ing bicyclist could not be charged 
with having constructively seen bi¬ 
cyclist entering Intersection in vio¬ 
lation of traffic light within sufficient 
time to have avoided accident, and 
hence was not liable fdr death of bi¬ 
cyclist under last clear chance doc¬ 
trine.—Clark v. De Beer, La.App., 188 
So. 517. 

78, La.—Rottman v. Beverly, 165 So. 
153, 183 La. 947—Langley V. Vig- 
uerie, App., 189 So. 606. 

Pedestrian on wrong sldo of road 
A pedestrian, notwithstanding hia 
continuing negligence in walking on 
wrong aide of roadway, may reoover 



61 C.J.S. 


MOTOR VEHICLES 


§ 493(3) 


where the injured person was. unaware oi his 
peril . 79 In these cases the negligence of the driv¬ 
er is considered the proximate and immediate cause 
of the injury and that of the person injured the 
remote cause . 80 

In at least one jurisdiction it has been held that y 
if the driver of a motor vehicle fails to exercise 
ordinary care to avoid injuring one after actually 
becoming aware of his peril, the person injured 
may recover, notwithstanding his negligence, con¬ 
tinued up to the moment of injury ; 81 it is other¬ 
wise, however, if plaintiff's peril was not actually 
seen, although it should have been seen , 82 unless 
plaintiff's negligence had culminated in a situation 
from which he could not extricate himself by the 
exercise of due care . 83 

In the case of two vehicles the obligations of the 
two drivers have been said to be relative , 84 each 


being charged with using due care to avoid a col¬ 
lision . 86 

§ 493(3). Danger or Peril 

a. In general 

b. Knowledge or ignorance of peril 
a. In General 

At a general rule, In order to Invoke the doctrine Of 
last clear chance, the peraon Injured mutt have been In 
a position of peril or danger. 

The peril or danger of the injured person has 
been held to constitute the chief facter and founda¬ 
tion on which the last clear chance or humanitarian 
doctrine rests . 86 This peril must be something 
more than a bare possibility of an injury occurring 
from the operation of the vehicle; it must be cer¬ 
tain peril . 87 Accordingly, the doctrine does not ap¬ 
ply in the operation of a motor vehicle and the'duty 


from motorist if motorist had last 
clear chance to avert injury and 
failed to avail himself of it.—Her¬ 
bert v. Stephenson. 35 S.E.2d 753, 184 
Va. 467. 

Pedestrian standing 1 in road 

Where automobile struck deceased 
who was standing near middle of 
street with back toward approaching 
automobile, driver of automobile had 
last clear chance to avoid accident — 
Bennett v. Spencer, 189 S.E. 169, 167 
Va. 268. 

Grossly negligent pedestrian 

La.—Law v. Osterland, App., 3 So.2d 
674, afllrmed 3 So 2d 680, 198 La. 
421. 

79. La—Jackson v. Cook, 181 So. 
195, 189 La. 860—Hanson v. Great 
American Indemnity Co., App, 33 
So 2d 549—Bouillon v. Bonin, App., 
2 So.2d 535, followed in Motty v. 
Bonin, 2 So 2d 541. 

Static negligence 

Where motorist was cognizant of 
inattention of his approach by boy 
playing football in street in viola¬ 
tion of ordinance and failed to give 
boy timely warning to put him on at¬ 
tention, boy’s negligence, although 
continuing, was static, while motor¬ 
ist, by his control of agency of ap¬ 
proaching danger, had the last clear 
chance to avoid effect of boy’s negli¬ 
gence and could be held liable under 
the last clear chance doctrine.—Gra¬ 
ham v. Johnson, 172 P.2d 665, 109 
Utah 365. 

00. La.—Rottman v. Beverly, 165 So. 
153, 183 La. 947—Carroll v. Louisi¬ 
ana Iron & Supply Co., App., 17 So. 
2d 650—Bouillon v. Bonin, App., 2 
So.2d 535, followed in Motty v. 
Bonin, 2 So.2d 541—Rector v. Al¬ 
lied Van Lines, App., 198 So. 516— 
Prevost v. Smith, App., 197 So. 905 
—Igleslaa v. Campbell, App., 175 
So. 145. 


Va.—Crawford v. Hite, 10 S.E.2d 561, 
176 Va. 69. 

81. Wash.—Thompson v. Torter, 161 
P 2d 433, 21 Wasfi.2d 449—Huber v. 
Hcmrich Brewing Co, 62 P.2d 451, 
188 Wash. 235—Smith v. Gamp, 35 
P 2d 40, 178 Wash. 451. 

42 C J. p 1183 note 64. 

82. Wash.—Everest v. Riecken, 193 
P.2d 353—Thompson v. rorter, 151 
P 2d 433, 21 Wash.2d 449—Chad¬ 
wick v. Ek, 95 P.2d 398, 1 Wash.2d 
117—Warner v Keebler, 94 P 2d 
175, 200 Wash. 60S—Huber v. Hem- 
rich Brewing Co., 62 P.2d 451, 188 
Wash. 235—Smith v. Gamp, 35 P.2d 
40, 178 Wash. 461. 

Jaywalker 

Where pedestrian crossing street 
midway between street intersections 
was struck by motorist's hacking to¬ 
ward parking space, last clear chance 
doctrine was held inapplicable, mo¬ 
torist not having seen pedestrian — 
Cook v. Carleton, 4 P.2d 1098, 165 
Wash. 232. 

Stand in g on highway 
Where driver of automobile did not 
see motorists standing on highway 
until moment of collision, and at that 
time the negligence of motorists in so 
standing had not ceased, recovery for 
death of one and for injury sustained 
by the other could not be based on 
the doctrine of last clear chance.— 
Chadwick v. Ek, 95 P.2d 398, 1 Wash. 
2d 117. 

Injury to oown on highway 

Driver of automobile who kept on 
driving, although highway was ob¬ 
scured by lights from passing car, 
was not chargeable with negligence 
under last clear chance doctrine, on 
striking cows permitted to roam in 
highway at dusk unaccompanied by 
person.—Frowd v. March bank, 283 P. 
467. 164 Wash. 634. 
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83. Wash.—Everest v. Riecken, 193 
P.2d 353—Thompson v Porter, 161 
P.2d 433, 21 Wash.2d 449—Smith v. 
Gamp, 35 P.2d 40. 178 Wash. 451. 

Wegligence hold not continuing 

Truck driver, permitting exhaus¬ 
tion of gasoline, improperly securing 
tow chain, and failing to post lookout 
when chain became unhooked, was 
held not guilty of negligence, continu¬ 
ing until automobile struck rear of 
standing truck, so as to render last 
clear chance doctrine inapplicable.— 
Chapin v. Stickel, 22 P.2d 290, 173 
Wash. 174. 

84. Utah —Hlckok v. Skinner, 190 P. 
2d 514. 

85. Utah—Ilickok v. Skinner, supra. 
Plaintiff first at point of impact 

Plaintiff, whose negligence con¬ 
tinues to point of impact, cannot as¬ 
sert that both parties were negligent, 
but that defendant alone is charge¬ 
able because plaintiff arrived at point 
of impact first and that defendant 
should have missed him.—Ilickok v. 
Skinner, supra. 

86. Mo—Partney v. Agers, 187 S.W. 
2d 743. 238 Mo.App. 764. 

87. Mo.—Cameron v. Howerton, 174 
S.W.2d 206—Kirkham v. Jenkins 
Music Co.. 104 S.W.2d 234, 340 Mo. 
911—Partney v. Agers, 187 S.W.2d! 
743, 238 Mo.App. 764. 

Nature of plaintiff’s peril in order to- 
invoke last clear chance doctrine- 
generally see the C.J.S. title Negli¬ 
gence §8 136-139, also 45 C.J. p 992 
notes 23-26. 

Imminent peril 

’’The humanitarian doctrine does- 
not operate until the injured is in 
imminent peril."—Kimbrough v. 
Chcrvitz, 186 S.W.2d 461, 465, 863 
Mo. 1154. 

Mere approach to position of im¬ 
minent peril Is insufficient to bring 
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of the driver thereunder to take measures to avoid 
injuring plaintiff does not begin unless and until the 
latter actually comek into or is actually in or enter¬ 
ing a position of peril or danger . 88 The limits of 
the danger zone are determined by the facts of the 
particular case . 89 Some authorities have held that 
the required point of danger or peril is reached 
only when plaintiff has reached a point from which 
he cannot escape by the exercise of ordinary care . 90 

Plaintiffs knowledge of the approach of defend¬ 
ant's automobile restricts the limits of the danger 
zone , 91 while his obliviousness to his danger may 
extend the danger zone . 92 It has been held that, 
where plaintiff knows of the approach of defend¬ 
ant's vehicle, the driver's duty to act is postponed 
until plaintiff is actually in the path of the vehicle 
or so close to it that it should be reasonably ap¬ 
parent to the driver under the facts of the situation 
that plaintiff will continue on his way and not stop 
before he comes into defendant's path." Where 


the pedestrian pauses before entering the traffic 
lane, the driver's duty to act does not arise until 
after the pedestrian enters the lane, and, oblivious 
of his peril, continues to walk toward the point 
where he must be struck unless the driver does 
something to avoid doing so . 94 

b. Knowledge or Ignorance of Peril 

(a) By injured person 

(b) By defendant 

(a) By Injured Person 

The last clear chance doctrine may be applicable not¬ 
withstanding the injured person was aware of his peril, If 
It was apparent that he could not extricate himself there¬ 
from. 

The last clear chance doctrine may be applicable 
notwithstanding the injured person was aware of 
his peril, if it was apparent that he could not extri¬ 
cate himself therefrom . 96 The humanitarian rule 


the lium&nit&ri&n doctrine into opera¬ 
tion.—Kimbrough v. Chervitz, supra. 
V Antieipatiaff wmsuai conduct 

Where plaintiff was not in the path 
of defendant’s truck, as it backed to¬ 
ward gravel bin, until truck was 
within a few inches of plaintiff when, 
in response to a shout from third 
person, plaintiff jumped backward in¬ 
to the path of the truck and sustained 
Injuries complained of. the possibility 
that plaintiff might do the unusual 
and jump backward was not such cer¬ 
tainty of peril as was required to cre¬ 
ate a position of peril under the hu¬ 
manitarian doctrine.—Partney v. Ag¬ 
ere, 187 S.W.2d 743, 238 Mo.App. 764. 

88 . Mo.—Gosney v. May Lumber & 
Coal Co., 179 S.W.2d 61, 352 Mo. 
693—Chastain v. Winton, 162 S.W. 
2d 166, 347 Mo. 1211—Evans v. 
Farmers Elevator Co., 147 S.W.2d 
693, 347 Mo. 326—Smithers v. Bark¬ 
er. Ill S.W.2d 47, 341 Mo. 1017— 
Kirkham v. Jenkins Music Co., 104 
S.W.2d 234, 340 Mo. 911—Partney v. 
Agers, 187 S.W.2d 743, 238 Mo.App. 
764—Bauer v. Wood, 154 S.W.2d 
366, 236 Mo.App. 266—Kasperski v. 
Rainey, App., 136 S.\y.2d 11. 

N.C.—Van Dyke v. Atlantic Grey¬ 
hound Corporation, 10 S.E.2d 727, 
218 N.C. 283. 

Tex.—Elder v. Panhandle Stages 
Shuttle Service. 193 S.W.2d 170, 144 
Tex. 638. 

Automobile host could not be held 
liable under the humanitarian rule 
for Injuries sustained by guest in col¬ 
lision without a finding that guest 
was in a position of peril.—Stltzell 
v. Arthur Morgan Trucking Co., Mo. 
App., 118 S.W.2d 49. 

Zajnry by other vehlole 

A bus company was not liable, un¬ 
der discovered peril doctrine, for in¬ 


juries to pedestrian, struck by com¬ 
pany’s bus, which he negligently 
failed to see, on ground of negligence 
of driver of another of company’s 
busses, approaching from opposite di¬ 
rection, in failing to stop such bus 
or drive it onto shoulder of street as 
soon os he realized pedestrian's peril¬ 
ous position near center of street.— 
Elder v. Panhandle Stages Shuttle 
Service, 193 S.W.2d 170, 144 Tex. 638. 
Person alighting from moving vehi¬ 
cle 

It has been held that a duty under 
the discovered peril doctrine does not 
ariso as to one. not immature or lack¬ 
ing in discretion, who alights from 
the vehicle on command of the driv¬ 
er while It Is moving at a pace not 
creating an obvious or imminent dan¬ 
ger.—Magnolia Petroleum Co. v. 
Winkler, Tex.Civ.App., 40 S.W.2d 831. 

89. Mo.—Gerran v. Minor, App., 192 

S.W.2d 67—Kasperski v. Rainey, 

App., 135 S W.2d 11—Oambell v. 

Irvine, App., 102 S.W.2d 784. 

At Intersection 

In action under humanitarian rule 
for injuries sustained in collision be¬ 
tween trucks at intersection, defend¬ 
ant’s contention that plaintiff was 
not in position of imminent peril un¬ 
til plaintiff’s truck was athwart mid¬ 
dle line of intersection directly in 
path of defendant’s truck, which was 
then only twenty-five feet awaj; was 
held erroneous, where danger zone 
was wider than path of defendant’s 
truck.—Villinger v. Nighthawk 
Freight Service, Mo.App., 104 S.W.2d 
740. 

Mew P»th of mi automobile is its 
path for the purposes of the human¬ 
itarian doctrine when its operator 
freely and knowingly changes its ap¬ 
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parent path.—Smith v. Fine, 175 S.W. 
2d 761, 351 Mo. 1179. 

90. Cal.—Brown v. McCuan, 132 P. 
2d 838, 56 Cal.App.2d 35—Johnson 
v. Sacramento Northern Ry., 129 
P.2d 503, 54 Cal.App.2d 528. 

91. Mo.—Kasperski v. Rainey, App., 
135 S.W.2d 11. 

98. Mo.—Melenson v. Howell, 130 S. 
W.2d 555, 344 Mo. 1137—Kasperski 
v. Rainey, App. 135 S.W.2d 11— 
Gambell v. Irvine, App., 102 S.W.2d 
784—Roemich v Wilson, App., 28 S 
W.2d 430. 

Oblivioasness not shown 

Mo—Gosney v. May Lumber A Coal 
Co, 179 S.W 2d 51, 352 Mo. 693. 

93. Mo.—Smithers v. Barker, 111 S. 
W.2d 47, 341 Mo. 1017—Kasperski 
v. Rainey, App., 135 S.W.2d 11. 

Vehicles approaching intersection 
Where motorist who saw truck ap¬ 
proaching from the right, when mo¬ 
torist stopped before entering inter¬ 
section, motorist was not in position 
of imminent peril under humanitarian 
doctrine until he had started his au¬ 
tomobile and proceeded so far that he 
could no longer stop short of path of 
oncoming truck.—Gosney v. May 
Lumber & Coal Co., 179 S.W.2d 51, 
352 Mo. 693. 

94 . Mo.—Putnam , v. Unionville 
Granite Works, App., 122 S.W.2d 
389. 

98 . Cal.—Tates v. Moroti, 8 P.2d 519, 
120 Cal.App. 710. 

Colo.—Woods v. Siegrist, 149 P.2d 
241, 112 Colo. 257. 

Tex.—Wichita Coca Cola Bottling Co. 
„ v. Levine, Clv.App„ 68 S.W.2d 310, 
error refused. 

Effect of Injured person's oblivious¬ 
ness of peril on application of doc¬ 
trine generally see the C.J.S. title 
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may be invoked where the injured person was 
oblivious of his peril .® 6 

(b) By Defendant 

It It essential to the application of the doctrine of the 
last clear chance that the defendant had knowledge or 
that, by the exercise of ordinary care, he could have 
acquired knowledge that the person Injured was In a posi¬ 
tion of peril prior to the accident. 

It is essential to the application of the doctrine 
of last clear chance that defendant had knowledge 


or that, by the exercise of ordinary care, he could 
have acquired knowledge that the person injured 
was in a position of peril prior to the accident , 67 
in time to have been able to have avoided the acci¬ 
dent, in accordance with the rules discussed infra 
§ 493 (4). 

In a number of jurisdictions the doctrine is ap¬ 
plicable if the peril, although not actually discov¬ 
ered, could have been discovered by the driver in 
the exercise of ordinary care , 98 at least where the 


Negligence 98 136-139, also 45 C.J. 
p 994 note 37-p 996 note 41. 

90. Mo.—Hanks v. Anderson-Farks, 
Inc., App., 143 S.W.2d 314. 

Duty to wan 

Knowledge of truck approaching 
intersection by automobillst who had 
right of way did not relieve truck 
driver of duty under humanitarian 
rule to warn automobillst of peril, of 
which he was oblivious.—Crane v. 
Sirkin & Needles Moving Co.. App., 
85 S.W.2d 911, certiorari quashed 101 
S.W.2d 50, 340 Mo. 211. 

97. Ala.—Griffith Freight Lines v. 

Benson, 176 So. 370, 234 Ala. 613. 
Cal.—Brown v. McCuan, 132 P.2d 838, 
56 Cal.App.2d 35—Moeller v. Pack¬ 
ard, 261 P. 315, 86 Cal.App. 459. 
Conn.—Porto v. Consolidated Motor 
Lines, 169 A. 48, 117 Conn. 681. 
Del.—Baker v. Reid, 57 A.2d 103. 
Fla.—Ward v. City Fuel Co., 2 So.2d 
586, 147 Fla. 320. 

Iowa.—Ward v. Zerzanck, 289 N.W. 
443, 227 Iowa 918—Jarvis v. Stone, 
247 N.W. 393, 216 Iowa 27. 

Ky.—Lyons v. Great Atlantic & Pa¬ 
cific Tea Co., 193 S.W.2d 450, 301 
Ky. 827—Arthur v. Rose, 158 S.W. 
2d 652, 289 Ky. 402—Howell v. 
Standard Oil Co., 28 S W.2d 3, 234 
Ky. 347—Peak v. Arnett, 26 S.W.2d 
1035, 233 Ky. 756—Lieberman v. 
McLaughlin, 26 S.W.2d 753, 233 Ky. 
763. 

La.—Rottman v. Beverly, 165 So. 153, 

183 La. 947—Bailey v. Reggie, App., 
22 So.2d 698—Thompson v. Dyer, 
App., 1 So.2d 433—Boissac v. Klein- 
peter, App., 191 So. 157—Jones v. 
American Mut. Liability Ins. Co., 
App., 189 So. 169—Guillory v. Shad¬ 
dock, App., 158 So. 681—Carter v. 
Carraw&y, 138 So. 143, 18 LcuApp. 
249—Hayes v. Gunter Bros. Lum¬ 
ber Co., 129 So. 401, 14 La.App. 402 
4—Hardee v. Nevers, 120 So. 227, 10 
La.App. 537. 

Md.—Jones v. Dickerson, 41 A.2d 492, 

184 Md. 499. 

Mo.—Duckworth ▼. Dent, 142 S.W.2d 
85, 846 Mo. 518—Belling v. Bus¬ 
sell, 134 S.W.2d 83, 345 Mo. 517— 
Stltzell v. Arthur Morgan Trucking 
Co., App., 118 S.W.2d 49—White v. 
Missouri Motors Distributing Co., 
47 SW.2d 245, 226 Mo.App. 453. 
N.T.—Maranta v. Wenzelberg, 272 N. 


Y.S. 710, 241 App.Div. 420, affirmed 
196 N.E. 554. 267 N.Y. 510. 

Ohio.—Morris v. Bloomgren, 187 N.E. 

2, 127 Ohio App. 147. 89 A.L.R. 831. 
Tex—Parks v. Airline Motor Coach¬ 
es, 193 S.W.2d 967, 145 Tex. 44. 

Wyo.—Rienecker v. Lampman, 96 P. 
2d 561. 55 Wyo. 159—Jackson v. W. 
A. Norris, Inc., 93 P.2d 498, 54 Wyo. 
403—O’Maily v. Eagan, 2 P.2d 1063, 
43 Wyo. 233, 77 A.L.R. 582, rehear¬ 
ing denied O’Malley v. Eagan, 5 P. 
2d 276, 43 Wyo. 350. 

42 C.J. p 1184 note 71. 

Knowledge and appreciation of plain¬ 
tiff’s peril as essential to applica¬ 
tion of last clear chance doctrine 
generally see the C.J.S. title Neg¬ 
ligence 9 137, also 45 C.J. p 989 note 
11-p 992 note 26 
Duty on private property 

Where defendant’s trucks were en¬ 
gaged in hauling gravel from bins on 
private property where the only per¬ 
sons likely to be encountered were 
workmen familiar with the continu¬ 
ous movement of the trucks which 
had to be backed into a narrow space 
under the bins, the truck drivers were 
not under a duty to maintain constant 
lookout, and where truck driver 
failed to see workman who suddenly 
jumped into path of the truck, recov¬ 
ery for injuries sustained could not 
be had under humanitarian doctrine. 
—Partney v. Agers, 187 S.W.2d 743, 
238 Mo.App. 764. 

Motorist as insurer of safety 

The duty to exercise care to discov¬ 
er a pedestrian under the last clear 
chance doctrine does not make motor¬ 
ist at a street intersection an abso¬ 
lute Insurer of safety of pedestrians 
regardless of contributory negligence 
of such pedestrian.—Payne’s Adm’r 
v. Stone, 187 S.W.2d 267, 299 Ky. 704. 

96. U.S.—Cheek v. Thompson, 28 F. 
Supp. 391, affirmed, C.C.A., 140 F. 
2d 186. 

Arlz.— CaBey v. Marshall, 168 P.2d 
240, 64 Arlz. 232, rehearing denied 
169 P.2d 84, 64 Arlz. 260. 

Del.—Baker v. Reid, 57 A.2d 103. 
D.C.—Boaze v. Wlndrldge & Handy, 
102 F.2d 628, 70 App.D.C. 24. 

Fla.—Merchants’ Transp. Co. v. Dan¬ 
iel, 149 So. 401, 109 Fla. 496. 

Ky.—Weintraub v. Cincinnati, N. & 
C. By. Co.. 184 S.W.2d 345, 299 Ky. 
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114—Heskamp v. Bradshaw's 
Adm’r, 172 S.W.2d 447, 294 Ky. 
618—Pedigo v. Osborne, 129 SW.2d 
996, 279 Ky. 85—Dixon v. Stringer, 
126 S.W.2d 448, 277 Ky. 847—Brad¬ 
en’s Adm’x v. Liston, 79 S.W.2d 
241, 258 Ky. 44. 

La.—Hanson v. Great American In¬ 
demnity Co., App , 33 So.2d 549— 
Bernstein v. Cathey & Carrell 
Truck Lines, App, 32 So.2d 403— 
Paquet v. Renken. App., 30 So.2d 
218—Gauthier v. Foote. App., 12 
So.2d 9—Bouillon v. Bonin. App., 
2 So.2d 536, followed in Motty v. 
Bonin, 2 So 2d 541—Rutter v. Nor¬ 
man, App., 189 So. 609—Jones v. 
American Mut. Liability Ins. Co., 
App., 189 So. 169—Hantel v. Serv¬ 
ice Drayage Co., App., 177 So. 425 
—Iglesias v. Campbell, App., 175 
So. 145—Harlow v. Owners' Auto¬ 
mobile Ins. Co. of New Orleans, 
App., 160 So. 169 — Moreau v. 
Southern Bell Telephone & Tele¬ 
graph Co., App., 168 So. 412—Lake 
v. Employers’ Liability Assur. Cor¬ 
poration. App., 162 So. 600—Abel 
v. Gulf Refining Co., App., 143 So. 
82—Wyble v. Putfork, App., 141 So. 
776—Guillot v. Baton Rouge Yel¬ 
low Cab Co., 138 So. 219, 18 La. 
App. 202—Guinn v. Kemp, 136 So. 
764, 18 La.App. 3—Buckley v. 

Featherstone Garage, 123 So. 446, 
11 La.App. 664—Abate v. Hirdes, 
121 So. 775, 9 La.App. 688—Baader 
v. Driverless Cars, 120 So. 516, 10 
La.App. 310. 

Mo.—Bowman v. Standard Oil Co. of 
Indiana, 169 S.W.2d 384, 350 Mo. 
958—ritcher v. Schoch, 139 S.W.2d 
463, 345 Mo. 1184—Smithers v. 
Barker, 111 S.W.2d 47, 341 Mo. 
1017—Schulz v. Smercina, 1 S.W. 
2d 113, 318 Mo. 486—Kimbrough v. 
Chervitz, App., 180 S.W. 2d 772, 
reversed on other grounds 186 S. 
W.2d 461, 353 Mo. 1154. 

Vt.—Brooks v. Holmes, 85 A. 2d 874, 
113 Vt. 466. 

Va.—Yellow Cab Corporation of 
Abingdon v. Henderson. 16 S.E.2d 
389, 178 Va. 207—Crawford v. Hite, 
10 S.E.2d 561, 176 Va. 69—State 
of Maryland, for Use of Joynes v. 
Coard, 9 S.E.2d 454, 175 Va. 571— 
Bennett v. Spencer, 189 S.E. 169, 
167 Va. 268—Kinsey v. Brugh, 161 
S.E. 41. 157 Va. 407. 
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driver was under a sperific obligation to look out 
for other persons or vehicles.®® In order to bring a 
situation within the operation of this rule, it is 
necessary that the driver became, or in the exercise 
of ordinary care ought to have become, aware not 
only of the position of peril of the person injured, 
but also that he either reasonably could not escape 
from it, or apparently would not avail himself of 
opportunities open to him for so doing . 1 The driv¬ 
er's duty to act has been held to arise when the in¬ 
jured person approached so near the ultimate point 


of collision that it was, or reasonably should have 
been, apparent that he either could not, or would 
not, stop or otherwise save himself before coming 
into the driver's path.® 

In some jurisdictions, however, the doctrine is 
applicable only where defendant had actual knowl¬ 
edge that the person injured was in a position of 
peril from which he could not extricate himself ; 3 
and in such jurisdictions defendant may not be held 
liable on the theory that he would have discovered 
the peril but for remissness on his part . 4 Under 


W.Va.—Smith v. Gould, 169 S.E. 63, 
110 W.Va. 679, 91 A.L.R. 28. 

42 C.J. p 1182 note 62. 

1 'Apparent peril" doctrine 

La.—Thompson v. Dyer, App., 1 So. 
2d 433—Fontenot v. Freudenstein, 
App., 199 So. 677. 

Apparent negligence 

Where plaintiff's negligence is so 
•apparent as to apprise defendant of 
the danger, the doctrine applies.— 
Keltner v. Patton. 185 N.E. 270, 204 
Ind. 660. 

Discoverable peril comes within 
•doctrine.—Robinson v. O’Shanzky, 
Mo.App., 96 S.W 2d 895. 

Defendant must act on reasonable 
appearances 

Mo.—Branson v. Abernathy Furni¬ 
ture Co., 130 S.W.2d 662. 344 Mo. 
1171—Melenson v. Howell, 130 S. 
W.2d 555, 344 Mo. 1137. 

dent occupant of vehiole 

Whether driver of truck involved 
Cn intersectional collision with auto¬ 
mobile saw or could have seen occu¬ 
pants of automobile was immaterial 
as respects liability under humani¬ 
tarian negligence doctrine for in¬ 
juries sustained by guest occupant 
of automobile.—Teague v. Plaza Exp. 
Co.. 205 S.W.2d 663, 356 Mo. 1186. 
Sight of way aa factor 

(1) In action for injuries received 
when defendants 1 truck struck auto¬ 
mobile in whch plaintiff was a guest, 
question of which vehicle had right 
of way was circumstance to be con¬ 
sidered on lBsue of time when de¬ 
fendants* driver was properly to be 
charged with knowledge of plain¬ 
tiff's peril, until which time he was 
not obligated to have taken appro¬ 
priate steps to avoid collision.—Dean 
▼. Mocerl, Mo.App., 87 S.W.2d 218. 

(2) A motorist proceeding on fav¬ 
orable traffic light after having 
looked In both directions before en¬ 
tering intersection and failing to see 
approaching bicyclist could not be 
charged with having constructively 
seen bicyclist entering intersection 
in violation of traffic light within 
sufficient time to have avoided acci¬ 
dent, and hence was not liable for 
death of bicyclist under last clear 


chance doctrine.—Clark v. De Beer, 
La.App,, 188 So. 517. 

99. U.S.—Arnold v. Owens, C.C.A. 
N.C., 78 F.2d 495. 

La.—Jackson v. Cook, 181 So. 195, 
189 La. 860—Rottman v. Beverly, 
165 So. 153, 183 La. 947—Hanson 
v. Great American Indemnity Co., 
App., 33 So.2d 549. 

Duty to keep lookout 

Motorist whose automobile struck 
pedestrian who stepped into the 
street beyond a parked automobile 
was required to keep a lookout un¬ 
der the humanitarian rule.—Shields 
v. Keller, 153 S.W.2d 60, 348 Mo. 326. 
Persons using private driveway 
In action for death of trashman 
struck by automobile being backed 
out of driveway, use of the drive¬ 
way once each month by the trash- 
man and sporadic use by delivery 
men did not constitute such public 
use as to Invoke extended humani¬ 
tarian rule as to discoverable peril. 
—State ex rel. Brosnahan v. Shaln, 
126 S.W.2d 1193, 344 Mo. 404. 

1. Del.—Baker v. Reid, 57 A.2d 103. 
Kan.—Anthony v. Costello Motor Co., 
88 P.2d 1025, 149 Kan. 690. 

La.—Thompson v. Dyer, App., 1 So. 
2d 433. 

42 C.J. p 1183 note 63. 

Knowledge of obllvloasness to peril 

(1) In collision case, where plain¬ 
tiff drove automobile into Intersec¬ 
tion without noticing stop sign, 
there must have been something in 
plaintiff's actions or manner to indi¬ 
cate to driver of defendant's truck 
that plaintiff was oblivious to the 
stop sign, In order to bring case 
within humanitarian rule.—Hanks v. 
Anderson-Parks, Inc., Mo.App., 143 
S.W.2d 814. 

(2) In order to be held to have 
seen what he should have seen, it 
must appear that there was some¬ 
thing about the actions and con¬ 
duct of the person injured to indi¬ 
cate to the motorist that the person 
injured was unaware of the danger 
and would for that reason be un¬ 
likely to change his position.— 
Thompson v. Dyer, Leu App., l So. 2d 
433—Fontenot v. Freudenstein, La. 
App., 199 So. 677. 
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a. Mo.— Teague v. Plaza Exp. Co., 
190 S.W.2d 254, 354 Mo. 582— Kas- 
perski v. Rainey, App., 135 S.W. 
2d 11—Gerran v. Minor, App., 192 
S.W. 2d 57—Crawford v. Byers 
Transp Co., App., 186 S.W.2d 756 
—Housley v. Berberlch Delivery* 
App, 87 S.W.2d 209. 

3. Cal.—Johnson v. City of Santa 
Monica, 66 P.2d 433, 8 Cal.2d 473 
—Johnson v. Southwestern Engi¬ 
neering Co., 107 P.2d 417, 41 Cal. 
App.2d 623—Akoboff v. Dusenbury, 
106 F.2d 33. 41 Cal.App.2d 173— 
Yates v. Moroti, 8 P.2d 519, 120 
Cal.App. 710—Lorry v. Englander 
Draysge A Warehouse Co., 291 P. 
467, 108 Cal.App. 116—Giovannonl 
v. Union Ice Co., 291 P. 461, 108 
Cal App 190—Sichterman v. R. M. 
Hollingshead Co.. 271 P. 372, 94 
Cal.App. 486, rehearing denied 271 
P. 1111, 94 Cal.App. 486—Sharkey 

V. Sheets, 261 P. 1049, 87 Cal App. 
99—GJorgetti v. Wollaston. 257 P. 
109, 83 Cal.App. 358. 

Tex.—Parks v. Airline Motor 
Coaches. 193 S.W.2d 967, 146 Tex. 
44—Ruggles v. John Deere Plow 
Co., Civ.App., 146 S.W.2d 456, er¬ 
ror refused—Surkey v. Smith, Civ. 
App., 136 S.W.2d 893, error re¬ 
fused—Schumacher v. Missouri 
Pac. Transp. Co., Civ.App., 116 S. 

W. 2d 1136, error dismissed— 
Wichita Coca Cola Bottling Co. v. 
Levine, Civ.App., 68 S.W.2d 310. 
Doctrine of discovered peril means 

peril that is actually discovered and 
not peril that might be discovered.— 
Sylvester v. U-Drive-Em System, 90 
S.W.2d 232, 192 Ark. 75. 

BeaUsatlon. of peril 
Under last clear chance doctrine, 
for knowledge of plaintiff's peril to 
be imputed to motorist It must ap¬ 
pear that circumstances were such 
that reasonable man would realize 
peril caused by unawareness.— 
Brown v. McCuan, 132 P.2d 838, 86 
Cal.App.2d 35. 

Child crossing away from intersec¬ 
tion 

Cal.—Akoboff v. Dusenbury, 106 P. 
2d 83, 41 Cal. App.2d 172. 

4. Cal.—Berton v. Cochran, 185 P.2d 
349, 81 Cal.App.2d 776-^Dalley v. 



61 C.J.& 


MOTOR VEHICLES 


S 493(4) 


this rule, the fact that the injured person was una¬ 
ware of his peril does not eliminate the requirement 
of actual knowledge . 6 

In some jurisdictions a driver of a motor vehicle 
is required to exercise the highest degree of care 
to discover a pedestrian in peril or danger. In 
these jurisdictions the duty to use the means at 
hand to avoid injuring the pedestrian arises when 
the motorist sees or in the exercise of such care 
should see the danger into which the pedestrian is 
entering , 6 and his apparent obliviousness to the 
peril , 7 and this is true regardless of whether or 
not the peril was created by the negligence of the 
pedestrian . 8 

Where a pedestrian is in a position of safety just 
before the accident, the drivers duty to take care 
to avoid injuring the pedestrian docs not arise un¬ 
til he is in a position to discover by the exercise 
of the requisite care that the pedestrian intended 


to step out from his position of safety . 9 When a 
motorist driving on a highway sees a pedestrian 
walking toward the highway, the driver may as¬ 
sume, in the absence of knowledge to the contrary, 
that the pedestrian will not negligently continue on 
into the path of the vehicle . 10 

§ 493(4). Ability and Opportunity to Avoid 
Injury 

In order that the doctrine of laet clear chance may 
apply, it must appear that the driver had an opportunity 
to avoid the accident, with eafety to himself and others. 

In order that the doctrine of last clear chance 
may apply, it must appear that the driver had an 
opportunity to avoid the accident , 11 with safety to 
himself and others . 12 A mere showing that there 
was a possibility that defendant could have avoided 
the injury is insufficient to justify recovery under 
the doctrine . 13 Accordingly, in order that the doc- 


Williams, 166 P.2d 695, 73 Cal.App. 
2d 427. 

Tex.—Surkey v. Smith, Civ.App., 136 
S.W.2d 893, error refused—Wichi¬ 
ta Coca Cola Bottling Co. v. Le¬ 
vine, Civ.App., 68 S W.2d 310, er¬ 
ror refused. 

5. Cal.—Johnson v. Southwestern 
Engineering 1 Co.. 107 P.2d 417. 41 
Cal.App.2d 623. 

6. Mo.—Wright v. Osborn, 201 S.W. 

2d 935, 356 Mo. 382—Blunk v. Sni¬ 
der, 111 S.W 2d 1C3. 342 Mo. 26— 
Kirkham v. Jenkins Music Co.. 104 
S.W. 2d 234, 340 Mo. 911—Borg- 

stede v. Waldbauer, 88 S.W.2d 373, 
337 Mo 1205—Iman v. Walter 
Freund Bread Co., 68 S.W.2d 477, 
332 Mo. 461—Martin v. Fehse. 55 
S W 2d 440, 331 Mo. 861—Duck¬ 
worth v. Dent, App., 136 S.W.2d 28, 
reversed on other grounds 142 S. 
W.2d 85, 346 Mo. 518—Taylor v. 
Kelder, 88 S.W.2d 436, 229 Mo.App. 
1117. 

Persons approaching danger 

Motorist on city street must take 
note not only of persons who are 
actually in pathway of danger, but 
of those who are approaching and 
apparently about to go into danger, 
and to aot on such appearances.— 
Oliver v. Morgan, Mo., 73 S.W.2d 
993. 

7. Mo—Putnam v. Unionvllle Gran¬ 
ite Works, App., 122 S.W.2d 389— 
Taylor v. Kelder, 88 S.W.2d 436, 
229 Mo.App. 1117. 

8. Mo.—Borgstede v. Waldbauer, 88 
S.W.2d 873, 337 Mo. 1205. 

9. La.—Coleman v. Terrebonne Ice 
Co., App., 8 So.2d 313. 

Mo.—Kirkham v. Jenkins Music Co., 
104 S.W.2d 234, 340 Mo. 911. 
Sootrlne held inapplicable where 
pedestrian, in position of compara- 

610.J.S.—9 


tive safety, knows of defendant’s ap¬ 
proach and suddenly runs into path 
of vehicle.—Colwell v. Nygaard, 112 
P.2d 838, 8 Wash.2d 462. 

Vehicle turning corner 

Where driver observed pedestrian 
standing in place of safety when he 
commenced making right turn, driver 
was not liable under the last clear 
chance doctrine for Injuries sus¬ 
tained by pedestrian who without 
looking to left started across street 
and collided with side of bus at a 
point opposite and to rear of driver’s 
seat.—Cooper v. Baton Rouge Bus 
Co., La.App., 4 So.2d 619. 

10. Md.—Legum v. State, for Use 
of Moran. 173 A. 565, 167 Md. 339. 

Tex.—Parks v. Airline Motor 
Coaches, 193 S.W.2d 967, 145 Tex. 
44. 

Wash.—Colwell v. Nygaard, 112 P.2d 
838, 8 Wash.2d 462. 

11. La.—Gulf Ins. Co. v. Robins, 
App., 15 So.2d 552—Daly v. Em¬ 
ployers Liability Assur. Corpora¬ 
tion, Limited, of London, England, 
App., 15 So.2d 396—Gauthier v. 
Foote, App., 12 So.2d 9—Thrash v. 
Continental Casualty Co., App., 6 
So.2d 75—Murphy v. City of Alex¬ 
andria, App., 2 So.2d 103—Roberts 
v. Duracher, App., 196 So. 676— 
Jones v. American Mut. Liability 
Ins. Co., App., 185 So. 609, an¬ 
nulled on other grounds 189 So. 
169—Rodriguez v. Abadie, App., 
168 So. 615—Moreau v. Garritson, 
App., 166 So. 660—Culotta v. Teche 
Lines, App., 163 So. 652—Jimes v. 
Fidelity & Casualty Co. of New 
York, App., 163 So. 421—Burthe v. 
Lee, App., 152 So. 100, rehearing 
refused 152 So. 589—Plgott v. 
Bates, App., 143 So. 535—Probst 
v. Smith Hardware Co., App., 141 
So. 508, followed In Maltre v. 
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Smith Hardware Co.. 141 So. 612. 
and Probst v. Smith Hardware Co., 
141 So. 512—Hayes v. Gunter Bros. 
Lumber Co., 129 So. 401, 14 La. 
App. 402—Walker v. Hunt, 128 So. 
650, 13 La App. 624—Neville v. 

Postal Telegraph Cable Co., 126 So. 
720, 13 La.App. 76—Williams v. 
Lykes Bros. S. S. Co., 125 So. 163, 
12 La. App. 127—Bass v. Means, 
124 So. 653, 12 La App. 260— 

Buckley v. Featherstone Garage, 
123 So. 446. 11 La.App. 564—Bazile 
v. J. F. Landry & Co., 122 So. 901, 
10 La.App. 747. 

Neb.—Moses v. Mitchell, 298 N.W. 
338. 139 Neb. 606—Diehm v Par- 
gaczewskl, 280 N.W. 898. 185 Neb. 
251—Nielsen v. Yellow Cab & Bag¬ 
gage Co., 265 N.W. 420, 130 Neb. 
467. 

N.H —Greallsh v. Odell, 193 A. 219, 
89 N.H. 130. 

Where neither driver oould extri¬ 
cate himself from the danger created 
by their combined negligence in op¬ 
erating their vehicles, the doctrine 
was inapplicable to permit recovery. 
—Baker v. Travelers Ins. Co., La. 
App., 13 So. 2d 758. 

18. D.C.—Hocheiscn v. Smith, 168 
F.2d 100, 81 U.S.App.D.C. 823. 

Kan.—Anthony v. Costello Motor 
Co., 88 P.2d 1025, 149 Kan. 690. 
Mo.—Spoeneman v. Uhrl, 60 S.W. 2d 
9, 332 Mo. 821. 

13. U.S.—McElwee v. Curtiss- 
Wright Corp., D.C.Mo., 70 F.Supp. 
97. 

Cal.—Ex parte Martin. 185 P.2d 644, 
82 Cal.App.2d 148—Dailey v. Wil¬ 
liams, 166 P.2d 695. 73 Cal.App.2d 
427—Trowbridge v. Briggs, 35 P.2d 
426, 140 Cal.App. 554. 

Mo.—Power v. Frischer, 37 S.W.2d 
692, 229 Mo.App. 1056. 
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trine may be applicable, it is essential that defend¬ 
ant became, or should have become, aware of the 
injured person’s peril at a time when he could have 
avoided the injury . 14 The doctrine may not be 
applied to permit recovery where the driver, by the 


exercise of requisite care, could not have become 
aware that the person injured was in a position of 
peril in time to make any effort to avoid injuring- 
him , 16 Or, in those jurisdictions in which the appli¬ 
cation of the rule is limited to cases where the driv- 


Wash.—Everest v. Rlecken, 193 F.2d 
353, 356. 

W.Va.—Jtier gen s v. Front, 163 S.E. 

618, 111 W.Va. 670. 

IlMBABt Of dOVLbt 
It must appear that the situation 
was such, when relative positions of 
parties were changing with fair rap¬ 
idity, that the element of doubt aB 
to whether one of them had an 
opportunity to avoid accident, and 
therefore a duty to do so, must not 
be great.—Graham v. Johnson, 172 
P.2d 665, 109 Utah 365. 

14. U.S.—Schoen v. Western Union 
Telegraph Co., C.C.A.Fla., 135 F. 
2d 967—Arnold v. Owens, C C.A. 
N.C., 78» F.2d 495. 

Cal.—Bcrton v. Cochran, 185 P.2d 
349, 81 Cal.App.2d 776—Folger v. 
Richfield Oil Corp., 182 P.2d 337, 
80 Cal.App.2d 655—Johnson v. 
Southwestern Engineering Co. 107 
P.2d 417, 41 Cal.App.2d 623—-Shaw 

V. Robertson, 48 P.2d 128, 8 Cal. 
App.2d 520—Magarian v. Moser, 42 
P.2d 386, 5 Cal.App.2d 208—Lorry 
v. Englander Drayage & Ware¬ 
house Co., 291 P. 467, 108 Cal.App. 
116. 

Conn.—Rowe v. English, 160 A. 897, 
116 Conn. 179. 

Iowa.—Ward v. Zerzanek, 289 N.W. 
443, 227 Iowa 918. 

Ky.—Arnold v. Sauer, 202 S.W.2d 
1001. 305 Ky. 48. 

La.—Hanson v. Great American In¬ 
demnity Co., App., 33 So.2d 64P — 
Harrell v. Goodwin, App., 32 So. 2d 
768—Bechtold v. Commercial 
Standard Ins. Co.. App., 31 So.2d 
894—Paquet v. Renkcn, App., 30 
So.2d 218—Bailey v. Reggie, App., 
22 So.2d 698—Hebert v. Mcibaum, 
App., 19 So.2d 629, afilrmed 24 So. 
2d 297, 209 La. 166—Dean v. Allied 
Underwriters. App., 11 So.2d 93— 
Solomon v. Davis Bus Line, App., 
1 So.2d 816—Clark v. De Beer, 
App., 188 So. 517—Lake v. Employ¬ 
ers' Liability Assur. Corporation, 
App., 152 So. 600—Thomas v. Nat¬ 
ural Gas Producing Co. of Louisi¬ 
ana, 121 So. 649, 9 La.App. 680. 
Md.—Caple v. Amos, 28 A.2d 566, 181 
Md. 56. 

Mich.—Morrison v. Hall, 22 N.W,2d 
838, 314 Mich. 522—Boercma v. 
Cook, 239 N.W. 314, 256 Mich. 266. 
Mo.—Teague v. Plaza Exp. Co., 205 
S.W.2d 663. 356 Mo. 1186—Reiling 
v. Russell, 134 S.W.2d 33, 345 Mo. 
617—-Blunk v. Snider, 111 S.W.2d 
163, 342 Mo. 26—Rafferty v. Levy, 
App., 153 S.W.2d 765—Hanks v. 
Anderson-Parks, Inc., App., 143 S. 

W. 2d 814—Power v. Frischer, 87 


S.W.2d 692, 229 Mo.App. 1056— 
Housley v. Berberich Delivery, 
App. 87 S.W.2d 209. 

Neb.—Moses v. Mitchell, 298 N.W. 
338, 139 Neb. 606. 

N.C.—Van Dyke v. Atlantic Grey¬ 
hound Corporation, 10 S.E.2d 727, 
218 NC. 283. 

R.I.—Correia v. Cambra, 155 A. 667, 
51 Rl. 472. 

Tex.—Parks v. Airline Motor 
Coaches, 193 SW.2d 967, 145 Tex. 
44—Adams v RiefiVrmun, Civ App , 
197 S.W.2d 506—Kimble v. Comet 
Motor Freight Lines, Civ.App., 169 
S.W.2d 760—Rugglcs v. John 
Deere Plow Co., Civ.App., 146 S.W. 
2d 456, error refused—Schumacher 
v. Missouri Pac. Transp. Co., Civ. 
App., 116 S.W.2d 1136, error dis¬ 
missed. 

Utah.—Hickok v. Skinner, 190 P 2d 
514—Graham v. Johnson, 172 P.2d 
665, 109 Utah 305. 

Va—Kinsey v. Brugh, 161 S.E. 41, 
157 Va 407. 

Wash—Erickson v. Barnes, 107 P. 
2d 348, 6 Wash 2d 251—Warner v 
Keebler, 94 F 2d 175, 200 Wash. 
608—Steen v. Hedstrom, 63 P.2d 
507, 189 Wash. 75 

W.Va - -Lynch v Alderton, 20 S E 2d 
657, 124 W Va. 446—Milby v. 

Diggs, 189 SE. 107, 118 W.Va. 56 
Wyo—O'Mally v Eagan, 2 F.2d 1063, 
43 Wyo. 233. 77 A L.R. 682, re¬ 
hearing denied O’Malley v. Eagan, 
5 P.2d 276, 43 Wyo. 350. 

Doctrine presupposes time for notion 

Neb—Moses v. Mitchell, 298 N.W. 
338, 139 Neb. 606—Diehm v Dar- 
gaezewski, 280 N.W. 898, 135 Neb. 
251. 

Last clear chance implies thought, 
appreciation, mental direction, and 
the lapse of sufficient time to act 
effectually on the impulse to save 
another from injury. 

U.S.—Schoen v. Western Union Tele¬ 
graph Co., C.C.A.Fla., 135 F.2d 967. 
Fla.—Merchants' Transp. Co. v. 

Daniel, 149 So. 401, 109 Fla. 496. 
Wash.—Erickson v. Barnes, 107 P.2d 
348, 6 Wash.2d 251—Steen v. Hed¬ 
strom, 63 P.2d 507, 189 Wash. 76 
W.Va.—Vaughan v. Oates, 37 S.E.2d 
479, 128 W.Va. 554—Lynch v. Al¬ 
derton, 20 S.E.2d 657, 124 W.Va. 
446—Milby v. Diggs, 189 S E. 107, 
118 W.Va. 56 — Juergens v. Front, 
163 S.E. 618, 111 W.Va. 670. 

Time is computed from the mo¬ 
ment defendant became aware, or 
should have become aware, of plain¬ 
tiff’s peril.—Vaughan v. Oates, 37 S. 
E.2d 479, 128 W.Va. 554. 
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Splitting of seoonds 
The doctrine of last clear chance 
does not require a splitting of sec¬ 
onds when emergencies arise, since 
the doctrine presupposes time for 
effective action and is not applica¬ 
ble where the emergency is so sud¬ 
den that there is no timo to avoid 
the accident. 

Cal —Bcrton v. Cochran, 185 P.2d 
349, 81 Cal.App.2d 776. 

Ky.—Payne's Adm’r v. Stone, 187 S. 

W.2d 267, 299 Ky. 704. 

Fast moving vehicle 
A motorist, traveling at forty 
miles per hour when but forty feet 
from point of collision at highway 
intersection with automobile which 
spurted up from approximate dis¬ 
tance of twenty feet from inter¬ 
section on such motorist's right in¬ 
to pathway of his automobile, was 
held not negligent under humanitar¬ 
ian rule In failing thereafter to 
sound warning or swerve to right 
and thus avert collision.—Lowry v. 
Muhn. Mo., 195 S.W 2d 652. 

If pedestrian stepped from safe 
place in front of or into side of mov¬ 
ing vehicle and there was not time 
after discovery for driver to avoid 
collision, pedestrian could not re¬ 
cover, the doctrine being inapplica¬ 
ble. 

Ala—Alabama Produce Co. v. Smith, 
141 So. 674. 224 Ala. 688. 

Cal—Ralston v. Hewitson, 185 P.2d 
644, 82 Cal.App.2d 143. 

Mo.—Chastain v. Wlnton, 152 S.W. 

2d 165, 347 Mo. 1211. 

Va—Willard Stores v. Cornnell, 23 
S.E.2d 761, 181 Va. 143. 

15. Ky.—Peak v. Arnett, 26 S.W. 2<I 
1035, 233 Ky. 766—Liebcrman v. 
McLaughlin. 26 S.W.2d 753, 233 
Ky. 763. 

La.—Central Surety & Ins. Corp. v. 
Van Trier, App, 35 So.2d 275— 
Sanders v. Casclo. App., 24 So.2d 
884. 

Md.—Caple v. Amoss, 28 A.2d 566, 
181 Md. 66—R. & L. Transfer Co. 
v. State, 153 A. 87, 160 Md. 222. 
Mich.—Martin v. Department of St. 
Rys. of City of Detroit. 22 N.W.2d 
78, 314 Mich. 77. 

Mo.—Hanks v. Anderson-Parks, Inc., 
App., 143 S.W.2d 314—Putnam v. 
Unionville Granite Works, App., 
122 S.W.2d 389. 

R.I.—Lane v. Becde, 171 A. 371, 64 
R.I. 168. 

Tex.—Burton v. Billingsly, Civ.App., 
129 S.W.2d 439, error refused. 
Utah.—Graham v. Johnson, 172 P. 
2d 665, 109 Utah 365. 
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er has actual knowledge of the danger, where the 
driver did not actually discover the injured per¬ 
son’s position of peril in time to do so . 16 Where 
the injured person does not come into his position 
of peril until substantially the instant of the acci¬ 
dent, the doctrine is inapplicable . 17 

The doctrine under consideration is usually in¬ 
applicable where the injured person comes to an 
intersection last and runs into the side of defend¬ 
ant's vehicle, since, in such case, in the absence of 
exceptional circumstances, the facts show that the 
injured person was not in a position of imminent 
peril soon enough for defendant to act effective¬ 
ly , 18 although the doctrine has been held to apply 
where plaintiff was on a through highway and de¬ 
fendant had slowed down his vehicle leading plain¬ 
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tiff to believe that defendant was going to obey a 
stop sign. 1 ® 

§ 493(5). Care Required after Peril Is, or 
Should Be, Discovered 

Under the last clear chance doctrine a motorist, after 
he becomes aware of the peril of another, must exercise 
reasonable care to avoid Injuring such person. 

Liability of the motorist under the last clear 
chance or humanitarian doctrine is generally de¬ 
termined from what he does or fails to do at the 
time and after the peril raises , 20 and after he dis¬ 
covers, or should discover, such peril . 21 The doc¬ 
trine is inapplicable if there is no showing of neg¬ 
ligence on the part of defendant after becoming 
aware of the danger ; 22 negligence of the motor- 
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W.Va —Vaughan v. Oates, 37 S.E 2d 
479. 128 W.Va. 554. 

Wyo—Itienerker v. Lamprnan, 96 P. 
2d 561, 55 Wyo. 15 9—Jackson v. 
W. A. Norris, Inc., 93 P.2d 498. 
54 Wyo. 403. 

42 C J. p 1184 note 71. 

“A clear chance to avoid a col¬ 
lision involves the element of suffi¬ 
cient time to appreciate the peril of 
the party unable to extricate himself 
and to take necessary steps to avoid 
injuring him.”—Everest v. Riecken, 
Wash., 193 P.2d 353, 356. 

Tallure to stop vehicle 

Doctrine is not applicable where 
there is no evidence that driver saw 
peril in which plaintiff had placed 
himself at a time when he could 
have stopped his vehicle.—Tliomas- 
son v. Burlington Transp. Co.. CC.A. 
Colo., 128 F.2d 355. 

Pedestrian thrown in path of vehicle 
Last clear chance doctrine was in¬ 
applicable, notwithstanding driver of 
defendant's truck saw pedestrian 
step into path of another truck when 
forty or fifty feet distant, since de¬ 
fendant’s driver was not bound to 
anticipate that any accident would 
result in pedestrian being thrown in¬ 
to his path by other truck and evi¬ 
dence showed that defendant’s driver 
did everything possible to avoid ac¬ 
cident.—Maranta v. Wenzclberg, 272 
N.Y.S. 710, 241 App.Piv. 420, affirmed 
196 N.E. 554, 267 N.Y. 510. 

Sleeping driver 

Doctrine is inapplicable where 
dangerous predicament which in¬ 
jured driver was in was due solely 
to fact that he had fallen asleep 
and was unaware of situation, and 
defendant motorist had no knowl¬ 
edge that such was the fact, and 
had no opportunity to avoid colli¬ 
sion.—Johnson v. Southwestern En¬ 
gineering Co., 107 P.2d 417, 41 Cal. 
App.2d 623. 

ITnlighted bioyole 
In action for injuries sustained by 


boy when his unllghted bicycle was 
struck at night by approaching auto¬ 
mobile driven on wrong side of 
street by motorist who did not sec 
the bicycle, doctrine was not appli¬ 
cable where boy's position of peril 
from which he could not, with rea¬ 
sonable care, have extricated him¬ 
self, existed only during the instant 
he passed a parked automobile.— 
Everest v. Riecken, Wash., 193 P.2d 
353. 

16. Cal.—Johnson v. City of Santa 
Monica, 66 P.2d 433, 8 Cal 2d 473— 
Underhill v. Peterson, 293 P. 861, 
110 Cal App. 221. 

Tex.—Parks v. Airline Motor 
Coaches, 193 S.W.2d 967, 145 Tex. 
44. 

42 C J. p 1185 note 73. 

17. Conn.—Rix v. Stone, 163 A. 258, 
115 Conn. 658—Corronti v. Catino, 
160 A. 892, 116 Conn. 213. 

Mich.—Sloan v. .Ambrose, 1 N.W.2d 
505, 300 Mich. 188. 

Tex —Miller v. Rhodlus, Civ.App., 
153 S.W.2d 491, error refused. 
Where both pedestrian and driver 
of automobile proceed on their 
course to moment of collision, and 
pedestrian does not come into posi¬ 
tion of peril from automobile until 
substantially the instant he is hit, 
the doctrine has no application.— 
Sherman v. William M. Ryan & 
Sons, 13 A.2d 134, 126 Conn. 674— 
Rcdgate v. Doyle, 195 A. 196, 123 
Conn. 291—Puza v. Hamway, 193 A. 
776, 123 Conn. 205—Lanfare v. Put¬ 
nam, 161 A. 242, 115 Conn. 267, over¬ 
ruling McLaughlin v. Schreiber, 136 
A. 467, 105 Conn. 610. 

Collision. 

If both motorists proceed in their 
course to the moment of collision 
and plaintiff motorist does not come 
into the position of peril until sub¬ 
stantially the instant he is hit, the 
doctrine does not apply.—Germon v. 
No©, 27 A,2d 378, 129 Conn. 333. 
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18. Mo.—Cameron v. Howerton, 174 
S.W.2d 206. 

If pedestrian ran into side of ve¬ 
hicle, presence of vehicle was but a 
condition and not a cause of pedes¬ 
trian's death, precluding application 
of last clear chance doctrine.—Bra¬ 
den’s Adm’x v. Liston, 79 S.W.2d 241. 
258 Ky. 44. 

19. Mo.—Cameron v. Howerton, 174 
S.W.2d 206. 

20. Colo.—Woods v. Slegrist, 149 P. 
2d 241, 112 Colo. 257. 

Ky—Hewitt’s Adm’r v. Central 
Truckaway System, 194 S.W.2d 
999. 302 Ky. 459. 

Mo.—Taylor v. Superior Oxy-Acety- 
lene Co., 73 S.W2d 186. 336 Mo. 
379—Power v. Frischor, 87 S.W.2d 
692, 229 MoApp. 1056. 

Care required under doctrine gen¬ 
erally on discovery of plaintiff’s 
peril see the C.J.S. title Negligence 
§ 138, also 45 C.J. p 992 note 28- 
p 993 note 34. 

Driver's negligent failure to use 
last clear chance to avoid injury Jus¬ 
tifies recovery by injured person.— 
Boynton v. Richfield Oil Co., 4 P.2d 
614, 117 Cal.App. 699. 

21. Ky.—Braden’s Adm’x v. Liston, 
79 S.W.2d 241, 258 Ky. 44. 

22. Iowa.—Voiles v. Hunt, 240 N.W. 
703, 213 Iowa 1234. 

Ky.—Finnegan v. Floyd Garage & 
Auto Livery Co., 283 S.W. 402, 
214 Ky. 416. 

La.—Hebert v. Meibaum, 24 So.2d 
297, 209 La. 156—Bailey v. Reggie, 
App., 22 So.2d 698—Daly v. Em¬ 
ployers Liability Assur. Corpora¬ 
tion, Limited, of London, England, 
App., 15 So.2d 396—Litton v. Rich¬ 
ardson. App., 188 So. 439, followed 
In 188 So. 442—Rodriguez v. Aba- 
die. App., 168 So. 515. 

Va.—McGowan v. Tayman, 132 S.E. 

316, 144 Va. 358. 

Stopping at side of road 
Where automobile ekldded Into 
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ist in the operation of the vehicle which antecedes 
the peril which arose is of no concern on the issue 
of the application of the doctrine. 23 

In the absence of a statute imposing on the driv¬ 
er a duty to exercise a higher degree of care, 24 the 
rule does not apply if he is unable by the exercise 
of ordinary care to avoid the injury after he be¬ 


comes aware, or in the exercise of ordinary care 
could have become aware, of the injured person's 
peril. 25 

In general, the doctrine requires the motorist to 
follow his discovery of the peril by doing all an 
ordinarily prudent man would do to avoid the ac¬ 
cident in the exercise of the requisite care. 23 While 


truck about time truck came to a 
stop on extreme right of its side of 
road with its right wheels off the 
pavement, the presence of truck was 
but a condition and not the cause of 
deaths of automobile occupants so 
that last clear chance doctrine was 
Inapplicable.—Hewitt's Adm’r v. 
Central Trucks way System. 194 S.W. 
2d 999, 302 Ky. 459. 

83. U.S.—McElwee v. Curtiss- 

Wright Corp.. D.C.Mo., 70 F.Supp. 
97. 

Ky.—Hewitt’s Adm’r v. Central 
Trucks way System, 194 S.W. 2d 
999, 302 Ky. 459—Braden’s Adm’x 
v. Liston. 79 S.W.2d 241, 258 Ky. 

44. 

Mo.—Lowry v. Mohn, 195 SW.2d 
652—Teague v. Plaza Express Co., 
190 S.W. 2d 254, 364 Mo. 582— 

Kirkham v. Jenkins Music Co.. 104 
S.W.2d 234, 340 Mo. 911—Pitcher 
v. Schoch, 139 S.W.2d 463, 345 Mo. 
1184—State ex rel. Sirkin & 
Needles Moving Co. v. Hostetter, 
101 S.W.2d 50, 340 Mo. 211—White 
v. Missouri Motor Distributing 
Co., 47 S.W.2d 245, 226 Mo.App. 
453—Stanton v. Jones, App., 19 
S.W.2d 607. 

Primary negUgsnoe 

The humanitarian negligence doc¬ 
trine is Inapplicable where the only 
negligence involved is the primary 
negligence of the motorist.—State 
ex rel. Brosnahan v. Shain, 126 S.W. 
2d 1193, 344 Mo. 404. 

Passenger in vehiole 

Doctrine of subsequent negligence 
in failing to apply brakes immedi¬ 
ately after striking loose rock was 
inapplicable in passenger's action 
against driver for injuries; such 
negligence was part of the original 
negligence.—McDermott ▼. Sibert, 
119 So. 681. 218 Ala. 670. 

84. Highest dsgres of care 

In Missouri, under the statutes 
and the humanitarian doctrine, a mo¬ 
torist is required to exerclso the 
highest degree of care consistent 
with safety to himself and others.— 
Blank v. Snider, 111 S.W.2d 163, 342 
Mo. 26—Gude v. Welck Bros. Under¬ 
taking Co., 16 S.W,2d 69. 822 Mo. 
778—Gerran v. Minor, Mo.App., 192 
S.W.2d 67—Dickens v. Heitzman, Mo. 
App.. 141 S.W.2d 183—Johnson v. 
Scheerer. Mo.App., 109 S.W.2d 1231— 
Gavin v, Forrest, Mo.App,, 72 S.W.2d 
177—Stelmach v. Saul. Mo.App., 60 
S.W.2d 721—Roark v. Stone. 80 S.W. 


2d 647, 224 Mo.App. 554—Niehaus v. 
Schultheis, Mo App, 17 SW.2d 603— 
Bruce v. East Side Packing Co., Mo. 
App., 6 S.W.2d 986—Hults v. Miller, 
Mo.App., 299 S.W. 85—42 C.J. p 1184 
note 69 [a]. 

86. U.S.—Schoen v. Western Union 
Telegraph Co., C.C.A.Fla., 135 F.2d 
967. 

Ala.—Freight Lines v. Benson. 176 
So. 370. 234 Ala. 613. 

Cal.—Johnson v. City of Santa Mon¬ 
ica. 66 P 2d 433, 8 Cal.2d 473— 
Underhill v. Peterson, 293 P. 861, 
110 Cal.App. 221—Moeller v. Pack¬ 
ard, 261 P. 315, 86 Cal App. 459. 
Ky—Hewitt’s Adm’r v. Central 
Truckaway System. 194 S W.2d 
999, 302 Ky. 459—Lyons v. Great 
Atlantic & Pacific Tea Co . 193 S. 
W.2d 450, 301 Ky. 827--Heskamp 
v. Bradshaw’s Adm’r. 172 S.W.2d 
447, 294 Ky. 618—Dixon v. String¬ 
er, 126 S W 2d 448, 277 Ky. 347— 
Brudcn's Adm’x v. Liston, 79 S.W. 
2d 241, 258 Ky. 44. 

La.—Webb v. Baton Rouge Bus Co., 
App., 15 So.2d 646—Kennedy v. 
Opdenweyer. 121 So. 636, 11 La. 
App. 532, rehearing denied 123 So 
906, 11 La App. 532. 

Mleh.—Szekerea v. Detroit Motorbus 
Co, 232 N.W. 700, 252 Mich 46. 
NH.—Mack v. Hoyt, 55 A 2d 891, 
94 N H. 492—Lavigne v. Nelson, 
18 A.2d 832, 91 N.H. 304. 

RI.—Gardiner v. Romano, 173 A. 84, 
54 R.I. 348. 

Tex.—Parks v. Airline Motor 
Coaches, 193 S.W.2d 967, 145 Tex. 
44—Kimble v. Comet Motor 
Freight Lines, Civ.App., 169 S.W. 
2d 760. 

42 C.J. p 1184 note 70. 

Reliance on care by plaintiff 

(1) Operator of vehicle who Bees 
pedestrian in apparent possession of 
faculties, with back turned to ap¬ 
proaching vehicle or head bowed or 
turned away, in absence of other evi¬ 
dence of unconsciousness of peril, is 
not under duty of prevision under 
last clear chance doctrine; the oper¬ 
ator may assume that a normal per¬ 
son in a situation requiring the ex¬ 
ercise of prudence will use his facul¬ 
ties in time to prevent injury.—Wil¬ 
lard Stores v. Comnell, 23 S.E.2d 761, 
181 Va. 143—Green v. Ruffin, 125 S. 
H. 742, 141 Va. 628, rehearing denied 
127 S.E. 486, 141 Va. 628. 

(2) Driver of truck may presume 
that motorist at intersection will not 
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continue his approach until he ar¬ 
rives at the truck, where it is obvi¬ 
ous that motorist can with the least 
care avoid the impact.—Folger v. 
Richfield Oil Corp., 182 P.2d 337, 80 
Cal.App.2d 655. 

(3) In the case of two vehicles 
approaching each other from oppo¬ 
site directions on a straight, unob¬ 
structed highway, one traveling in 
his proper lane and the other not, 
the motorist in the proper lane may 
assume that the other will extricate 
himself from the danger by swerv¬ 
ing into the proper lane.—Erickson 
v. Barnes, 107 P.2d 348. 6 Wash.2d 
251. 

Bemaining in low gear 

Motorist, proceeding recklessly at 
excessive speed on foggy night, who 
collided with rear of truck making 
left turn at street intersection, could 
not invoke last clear chance doctrine 
on theory that truck driver could 
have cleared the intersection more 
quickly had he not continued in com¬ 
pound low gear, whore truck driver 
knew that by proceeding in any 
higher gear up incline he would In¬ 
cur more likelihood of killing his mo¬ 
tor.—Folger v. Richfield Oil Corp., 
182 P.3d 337, 80 Cal.App.2d 655. 
Ordinary cars held exercised 
Ky.—Hewitt’s Adm’r v. Central 
Truckaway System, 194 S.W.2d 
999, 302 Ky. 459. 

La.—Litton v. Richardson, App., 188 
So. 439, followed in 188 So. 442. 

26 . U.S—Schoen v. Western Union 
Telegraph Co., C.C.A.Fla„ 135 F 2d 
967. 

Fla—Panama City Transit Co. v. Du 
Vernoy, 33 So. 2d 48—Brandt v. 
Dodd, 8 So.2d 471, 150 Fla. 635. 
Ind.—Keltner v. Patton, 185 N.E. 
270, 204 Ind. 550. 

Ky.—Short v. Robinson, 134 S.W.2d' 
594, 280 Ky. 707—Pedigo v. Os¬ 
borne, 123 S.W.2d 996, 279 Ky. 85. 
La.—Paquet v. Renken, App., 80 So. 
2d 218—Stansbury v. Drillon, App., 
2 So. 2d 662—Bouillon v. Bonin, 
App., 2 So.2d 535, followed in Mot- 
ty v. Bonin, 2 So.2d 541—Prevost 
v. Smith, App., 197 So. 905—Greer 
v. Ware, App., 187 So. 842—Wil¬ 
liams v. Brown, App., 181 So. 679 
—Buckley v. Featherstone Garage, 

123 So. 446, 11 La.App. 664. 

Miss.—Snyder v. Campbell, 110 So* 

678, 145 Miss. 267, 49 A.L.R. 1402. 
Mo.—State ex rel. Grisham v. Allen, 

124 S.W.2d 1060, 244 Mo. 66, man- 
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it cannot be said as a matter of law that a failure 
to use all means within the power of the motorist 
to check the vehicle is a failure to use ordinary 
care , 27 it has been held that the motorist must use 
all the means available or at his command to avoid 
the accident , 28 consistent with safety to himself and 
others , 29 either by stopping the vehicle, lowering its 
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speed, changing its course, or sounding an alarm . 30 

The motorist must act in time for his action to 
be effective 31 if he has the time and means to avoid 
the injury . 32 He may not wait until the person in 
peril takes the last step into the path of the auto¬ 
mobile, after which step it would be impossible for 
the driver to avert the injury . 33 
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date conformed to, App., 130 S.W. 
2d 663—Iman v. Walter Freund 
Bread Co.. 58 S.W.2d 477, 332 Mo. 
461—Duckworth v^Dent, App.. 135 
S.W. 2d 28, reversed on other 
grounds 142 S.W.2d 85. 346 Mo. 618. 
Pa.—Westcott v. Geiger, 92 Pa. 
Super. 80. 

On. failure to give right of wag 

(1) Even If pedestrian in attempt¬ 
ing to cross street between intersec¬ 
tions outside of a crosswalk failed 
to yield right of way to approaching 
automobile, motorist was not re¬ 
lieved from duty of exercising due 
care for safety of pedestrian.—Bays 
v. Clugston, 161 P.2d 953. 71 Cal. 
App.2d 55. 

(2) Driver approaching intersec¬ 
tion from right must use ordinary 
care not to Injure driver of converg¬ 
ing vehicle after becoming aware of 
latter's perilous situation from fail¬ 
ure to yield right of way.—Morris v. 
Bloomgren, 187 N.E. 2. 127 Ohio App. 
147, 89 A.LR. 831. 

(3) Plaintiffs could not recover 
for damages sustained In intersec¬ 
tional collision under doctrine of 
last clear chance, where driver of de¬ 
fendants' automobile did everything 
possible to avoid collision after dis¬ 
covering plaintiffs’ peril, and plain¬ 
tiffs’ negligence in failing to yield 
right of way had not ceased at time 
of the collision.—Mancinelli v. 
Brown, 155 P.2d 497, 22 Wash.2d 299. 

Faulty Judgment 

Fact that intersectional collision 
would not have occurred had driver 
of defendants' automobile swerved 
to right instead of to the left did 
not justify holding defendants liable 
for the accident; failure to use bet- 
• ter judgment in such case is no basis 
for recovery.—Mancinelli v. Brown, 
supra. 

VsgUgtuos after collision 
Illegal act of girl in coasting on 
street where coasting waB prohibited 
would not preclude recovery for her 
death from bus driver if evidence 
would warrant finding that death 
was caused by driver's negligence in 


backing bus after girl's sled had col¬ 
lided with bus and driver had alight¬ 
ed and seen girl under front part of 
bus.—-Rocha v. Alber, 18 N.E.2d 1018, 
302 Mass. 155. 

Observance of rule of road 
Under humanitarian doctrine mo¬ 
torist was required to avoid a col¬ 
lision if possible, and was not en¬ 
titled to insist upon rule of the road 
and blindly pursue his way as long 
as he remained to right of center of 
highway.—State ex rel. Grisham v. 
Allen, 124 S.W.2d 1080, 344 Mo. 66. 
mandate conformed to, App., 130 S. 
W.2d 653. 

Wanton conduct 

Recovery may be had If defend¬ 
ant’s conduct was wanton and ex¬ 
hibited a reckless disregard for safe¬ 
ty of deceased after observing his 
perilous position.—Pedlow v. Lip- 
pens, 40 A.2d 426, 351 Pa. 259. 

27. Iowa.—Jarvis v. Stone, 247 1ST. 
W. 393, 216 Iowa 27. 

RI.—Smith v. Hopkins, 131 A. 642. 

28. Ky—Braden’s Adm’x v. Liston. 
79 S.W 2d 241, 258 Ky. 44—Finne¬ 
gan v. Floyd Garage & Auto Liv¬ 
ery Co.. 283 S.W. 402, 214 Ky. 416. 

La.—Jackson v. Cook, 181 So. 195, 
189 La. 860. 

Mo.—Payne v. Reed, 59 SW.2d 43, 
332 Mo. 343—Vandenberg v. Sni¬ 
der, App., 83 S.W.2d 201. 

Tex.—Schumacher v. Missouri Pac. 
Transp. Co, Civ.App., 116 S.W.2d 
1136, error dismissed. 

29 . Mo.—Lowry v. Mohn, 195 S.W. 
2d 652—Evans v. Farmers Elevator 
Co., 147 S.W.2d 693, 347 Mo. 326. 

Tex.—Parks v. Airline Motor Coach¬ 
es, 193 S.W.2d 967, 145 Tex. 44. 
Dangerous alternative course 
Where, on discovery of peril, de¬ 
fendant applied brakes in attempt to 
stop his car instead of attempting a 
sharp turn which would have prob¬ 
ably resulted in serious injury to de¬ 
fendant, defendant iB not liable on 
the discovered peril theory.—Burton 
v. Billingsly, Tex.Civ.App., 129 S.W. 
2d 439, error refused. 

30. Mo.—Pennington v. Weis, 184 


S.W.2d 416, 353 Mo. 750—Blunk v. 
Snider, 111 S.W 2d 163. 342 Mo. 
26—Payne v. Reed, 59 S.W.2d 43, 
332 Mo. 343—Martin v. Fehse, 55 
S.W.2d 440, 331 Mo. 861—Hart v. 
Weber, 58 S.W.2d 914—Burke v. 
Pappas, 293 S.W. 142, 316 Mo. 1235 
—Hudlow v. Langerh'ms, 91 6W. 
2d 629, 230 Mo.App. 1160—Taylor 
v. Kelder, 88 S.W.2d 436, 229 Mo. 
App. 1117. 

Va.—Yellow Cab Corporation of Ab¬ 
ingdon v. Henderson, 16 S.E 2d 389, 
•178 Ya. 207 

Wash.—Gaskill v. Amadon, 38 P.2d 
229, 179 Wash. 375. 

Warning to pedestrian 
Mo —Althage v. People's Motor Bus 
Co. of St. Louis, 8 S.W 2d 924, 320 
Mo. 598—Johnson v. Schecrer, App., 
109 S.W 2d 1231—Bramblett v. 
Harlow, App., 75 SW.2d 626. 
Failure to stop after collision 
Tex.—Younger Bros. v. Ross. Civ. 
App., 151 S.W.2d 621, error dis¬ 
missed. 

Injury from fright 

In pedestrian's action for injuries 
resulting from a near collision with 
vehicle, fact that vehicle did not 
actually hit pedestrian, but merely 
passed so rapidly and so close to 
him that he was frightened and in¬ 
voluntarily threw out his hand in 
which ho was holding a dinner buck¬ 
et, thereby causing dinner bucket to 
hit vehicle and rebound against his 
eye, would not prevent recovery.— 
Chastain v. Winton, 152 S.W.2d 165, 
347 Mo. 1211. 

31. Mo —Bowman v. Standard Oil 
Co. of Indiana, 169 S.W.2d 384, 350 
Mo. 958—Branson v. Abernathy 
Furniture Co., 130 S.W.2d 562, 344 
Mo. 1171—Melenson v. Howell, 130 
£LW.2d 555, 344 Mo. 1137. 

33. Mo.—Melenson v. Howell, supra. 
33. Mo.—Martin v. Fehse, 55 S.W. 
2d 440, 38*1 Mo. 861—Burke v. Pap¬ 
pas, 293 S.W. 142, 316 Mo. 1235. 
Benson for role 

To hold otherwise would render the 
humanitarian doctrine abortive and 
ineffectual.—Burke v. Pappas, supra. 
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§ 494. Nature and Form 

The nature and form of actiona to recover for dam¬ 
ages occasioned by a motor vehicle are controlled by the 
principles applicable to civil actions generally. 

The nature and form of actions to recover for 
damages occasioned by a motor vehicle are con¬ 
trolled by the principles applicable to civil actions 
generally . 34 Under the general rules as to the dis¬ 
tinction between the actions of trespass and of tres¬ 
pass on the case, in order to support an action of 
trespass the injury must be direct and immediate . 35 
While it has been held that, in order to support an 
action of trespass, the wrong complained of must 
consist of something more than a mere breach of 
duty amounting to simple negligence , 36 it has also 
been held that where the injury is direct and imme¬ 
diate, even though the result of negligence, plain¬ 
tiff has an election to sue either in trespass or in 
trespass on the case . 37 Where the injury is the 
effect of force; direct and intentional, it has been 
held that the action must be in trespass, and not on 
the case . 38 Where the plaintiffs injuries are 
caused by the servants or agents of the defendant, 
as a general rule, the action is trespass on the 
case . 39 


Common-law or statutory action . In a proper 
case a common-law action may be maintained to 
recover damages caused by a motor vehicle . 46 
Where an action is based on negligence found in a 
violation of a statute regulating the operation of 
motor vehicles which docs not provide for a civil 
action for damages against those violating it, the 
only penalty being criminal, it is to be construed as 
a common-law rather than a statutory action , 41 and 
plaintiff must base his action on the common law 
and not on the statute , 42 although he may make 
proof of negligence by showing a violation of the 
statute . 43 

Action in rem . Where by virtue of statutory au¬ 
thority the offending vehicle is made a party and 
attached, the action, in so far as it is against the 
vehicle, is an action in rem . 44 

§ 495. Conditions Precedent 

The plaintiff must comply wtih statutory conditions 
regulating the maintenance of his action for damages 
caused by a motor vehicle, such as statutes requiring 
notice of claim or of Injury to be filed. 

Plaintiff must comply with statutory conditions 
regulating the maintenance of his action for damag¬ 
es caused by a motor vehicle . 45 In the absence 


aft. Pa.—Davanzo v. Embs, Com PI., 
23 West.Co.L.J. 81. 

R.I.—McKendal 1 v. National Whole¬ 
sale -Confectionery Co., 148 A. 315, 
50 R.I. A24. 

Nature and form of actions gener¬ 
ally see Actions fig 32-60. 

Injury by hired car 

Where plaintiff was sprayed with 
burning gasoline from explosion when 
driver of automobile hired by plain¬ 
tiff attempted to start ca? which had 
stalled, basis for plaintiff’s action 
against owner of car was negligence, 
not breach of warranty.—Dunmire v. 
Fitzgerald, 37 A.2d *596, 349 To. 611. 
Tort or contract 

As to one who accepts an invita¬ 
tion to ride on the running board 
of a car to a certain point failure to 
stop at the specified point would be 
at most a breach of promise which 
would not be a cause of action under 
tort law as it relates to the opera¬ 
tion of motor vehicles.—Fritz v. 
Smith, 46 D. & C. 269. 

85 . R.I.—Doming v. Venditti, 68 A. 
2d 498—Edmands v. Olson, 9 A 2d 
860, 64 R.I. 39—McKendall v. Na¬ 
tional Wholesale Confectionery Co., 
148 A. 315, 50 K.I. 424. 

42 C.J. P 1186 note 2. 
node of operation 
If petition seeks recovery for in¬ 


jury because of mode of operation of 
motor vehicle, it is hold to charge a 
trespass—Waco Cotton Oil Mill of 
Waco v. Walker, Tex Civ App., 103 
•S.\V.2d 1071 

36. Ala.—Myers v. Raker, 135 So. 
643, 24 Ala App 387. 

42 C J. p 11S6 note 3. 

Zf facts show intentional or gross¬ 
ly negligent act of defendant ac'.oni- 
panied by force and resulting in in¬ 
jury to plaintiff, trespass will lie — 
Myers v. Raker, surra. 

37. R I.—Edmands v. Olson, 0 A 2d 
860, P>4 R I. 39—Salerno v. Sheern, 
3 A.2d 657, <52 R.T. 121—McKendall 
v. National Wholesale Confection¬ 
ery Co., 148 A. 315, 50 R.I. 424. 
The rule of liability is the same 

when the basis of the action is neg¬ 
ligence whether the action is in tres¬ 
pass or on the ease.—Salerno v. 
Sheern, 3 A.2d 657, 62 R.I. 121—Mc- 
Kcndall v. National Wholesale Con¬ 
fectionery Co., 148 A. 315, 60 R.I. 424. 

38. R.I.—Edmands v. Olson, 9 A.2d 
860, 64 R.I. 39—Salerno v. Sheern, 
3 A.2d 657, 62 R.I. 121—McKen¬ 
dall v. National Wholesale Confec¬ 
tionery Co, 148 A. 316, 50 R.I. 424. 
Action for assault and battery will 

not lie for a negligent injury.—De 
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Iiisa v. Scott, 192 N.E. 174, 47 Ohio 
App. 603. 

39. Ta.—Dreibelbls v. Bowman, 81 
Pa.Rist. & Co. 570, 45 Dauph Co. 

24—Fillinan v. Messner, 17 Fa Hist. 

& Co. 717, 23 North Co. 263. 

40. N.Y.—Eldridge v. Pearson, 27 N. 
Y.S 2d 111, 261 App.Div. 1103, ap¬ 
peal denied 28 N.Y.S.2d 708, 262 
App.Div. 756. 

41. Mo.—Dortch v. Reichel Motor 
Co., App., 223 aw. 675—Walden v. 
Stone, App., 223 S.W. 136. 

42. Mo.—Dortch v. Reichel Motor • 
Co. f App., 223 S.W. 675. 

43. Mo.—Dortch ▼. Reichel Motor 
Co., supra. 

44 . iS.C.—La Gette v. Carolina Bu¬ 
tane Gas Co., 43 S.E.2d 472, 210 
S.C. 504. 

45 . S.C.—Ouzts v. State Highway 
Department, 159 S.E. 457, 161 S.C. 

21 . 

Suit against municipal employee 

N.Y.—Eldridge v. Pearson. 27 N.Y.S. 

2d 111, 261 App.Div. 1108, appeal 
denied 28 N.Y.S.2d 708, 262 App. 
Div. 756. 
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of a statute providing otherwise, notice of injury or 
of claim is not a prerequisite to the maintenance of 
such actions. 46 A statute requiring a notice of claim 
to be filed where the action is based on the danger¬ 
ous or defective condition of public property has 
been held not to apply to an action based on the 
negligent operation of a public motor vehicle. 47 Un¬ 
der statutes so providing, however, notice of injury 
or of claim must be filed, 48 and such requirement 
frequently exists where the action is against a mu¬ 
nicipal corporation 49 or officer thereof, 50 a coun¬ 
ty, 51 the state, 62 or state highway department. 63 


The requirement of notice has been held to be an 
indispensable prerequisite to the bringing of an ac¬ 
tion by any person, 54 regardless of his age or his 
physical or mental condition. 56 It has been held, 
however, that failure to file a claim against the of¬ 
ficer, servant, or agent who is directly responsible 
for the injury, although essential to the mainte¬ 
nance of an action against such person, is not fa¬ 
tal to the maintenance of an action against his em¬ 
ployer, 56 and does not impair his employer’s right 
of subrogation against him. 67 


46 . Cal.—Jackson v. City of Santa 
Monica, 57 P.2d 226, 13 Cal.App.2d 
376. 

N.Y.—Babcock v. McCaffrey, 300 N.Y. 

S 493, 165 Misc. 103. 

Claim or notice of injury in action 
for defect or obstruction In street 
see supra 8 21*5. 

Failure to file not a waiver 

Failure of injured person to file 
with person responsible for the in¬ 
jury a written claim, has been held 
not to constitute waiver of right to 
recover.—Kadow v City of Los An¬ 
gelos, 87 I\2d 906, 31 Oal.App 2d 32 i 
Failure to report to authorities 
Guest's right to recover held not 
affected by host’s failure to report 
accident to proper authorities as re¬ 
quired by statute —Diamond Cab Co 
v. Jones, 174 SE. 675, 162 Va. 412. 
Notice to employer 

Plaintiff’s failure to give his em¬ 
ployer notice of filing of suit against 
third persons is no concern of de¬ 
fendants —Scruggs v. Frank Lynn 
Co.. La.App, 6 So.2d 86. 

Demand to repair 

“Counsel for defendant . . . ar¬ 
gues that . . . defendant should 

have been called upon to repa r the 
damages to plaintiff's automobile and 
allowed to make the repairs Lbut] 
. . . as a matter of first impres¬ 

sion we are unresponsive [to the ar¬ 
gument].”—Rosenthal v. Mendez, 4 
La.App. 570, 571. 

47 . Cal. — Dillard v. Kern County, 
144 Pa.2d 3..S. 23 Cal.2d 271, 150 A. 
LR. 1048—Raynor v. City of Ar¬ 
eata, 77 P.2d 1064, 11 Cal.2d 113. 

48 . U.S.—Denver-Chicago Trucking 
Co. ▼. Lindeman, D.C.Iowa, 73 F. 
Supp. 925. 

Wis.—Bode v. Flynn, 252 N.W. 284, 
213 Wis. 609, 94 A.L.R. 480. 
Presentation of claim to personal 
representative as condition prece¬ 
dent generally see Executors and 
Administrators | 700 c. 

49 . Ga.—Atlanta v. Blackman, 178 
S.E. 467, 90 Ga.App. 448. 

N.Y.—Koslba v. City of Syracuse, 89 
N.E.2d 240, 287 N.Y. 283—Johannes 
▼. City of New York, 12 N.Y.S.2d 


. 430, 257 App.Dlv. 197, affirmed 24 
NE.2d 489, 281 N.Y. 825—Miller 
V. City of New York, 63 N.Y.S.2d 
44, 187 Misc. 926—Stern v. Stoll, 
29 N Y.S.2d 311 

Tex—City of Waco v. Landlnfiham, 
CivApp., 158 S W.2d 79, certified 
question answered 157 S.W.2d 631, 
138 Tex. 156, error refused. 
Accident not on city streets 

A statute requiring notice to be 
filed against the municipality for in¬ 
juries caused by municipally-owned 
vehicles whilp operating on public 
streets and highways of the munici¬ 
pality has been held not to apply 
to injuries not sustained in an acci¬ 
dent on the public streets and high¬ 
ways of the municipality—Babcock 
v McCaffrey, 300 N Y S 493, 165 Misc. 
103. 

50. Cal.—Von Arx v. City of Bur¬ 
lingame, 60 F.2d 305, 16 Cab App 2d 
29. 

N Y —Krauss v. Layman, 26 N.Y S 2d 
32, 261 AppDiv 1026, appeal dis¬ 
missed 44 N E 2d 616, 2K9 NY 641 
—S1«rn v. Stoll, 29 N.YS.2d 3J1. 

A peace officer not on official duty 
or engaged in some official act with¬ 
in the course and scope of his em¬ 
ployment is not a public officer with¬ 
in the meaning of a statute requir¬ 
ing notice to public officers.—Kadow 
v. City of Los Angeles, 87 P.2d 906, 
31 Cal App.2d 324 

51. Ca] —Artukovich v. Astendorf, 
131 P.2d 831. 21 Cal 2d 329. 

N.Y.—Richardson v. Nassau County, 
26 N.Y.S.2d 644, 261 AppDiv 1002, 
appeal denied 28 NY.S2d 741, 262 
App Div. 850—Broome County v. 
Binghamton Taxicab Co., 75 N.Y. 
S.2d 423, 190 Misc. 172. 
Requirement not dispensed with 
A statute providing for liability of 
county for negligent acts of drivers 
of automobiles of county and author¬ 
izing action to be brought against 
county in “manner directed by law” 
has been held not to dispense with 
necessity of complying with statute 
requiring presentation of claims, 
since the manner directed by law is 
found in the statute requiring pres¬ 
entation of claim; and the fact that 
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statute authorized county to in¬ 
sure against liability of county for 
negligent acts of drivers of county 
automobiles, and fact that county 
acts under such authorization are 
immaterial on question whether per¬ 
son allegedly injured was required 
to file claim.—Artukovich v. Asten¬ 
dorf. 131 P.2d 831. 21 Cal 2d 329. 
Exclusion of workmen’s compensa¬ 
tion claims 

Under a statute so providing, 
claims arising under the workmen’s 
compensation law are excluded from 
the requirement of notice, but a 
claim by the employee of a private 
person against the county does not 
fall within the statutory exclusion.— 
JJroomo County v. Binghamton Taxi¬ 
cab Co., 75 N.Y.S.2d 423. 190 Misc. 
172. 

52. N.Y.—Apropo v. State, 298 N.Y. 
S. 839, 252 App.Dlv. 803. 

53. R C.—Bynum v. State Highway 
Department, 163 S.E. 165, 156 SC. 
232. 

54. Cal.—Artukovich v. Astendorf, 
131 P 2d 831, 21 Cal.2d 329. 

Counterclaim 

The fact that claim is asserted by 
way of counterclaim and not by in¬ 
dependent action is immattrial with 
respect to necessity of notice.— 
Broome County v. Binghamton Tax¬ 
icab Co., 75 N.Y.S.2d 423, 190 Misc. 
172. 

Fubllo agency’s full knowledge of 
accident has been held not to re¬ 
lieve j*k rson injured of effect of fail¬ 
ure to die—Broome County v. Bing¬ 
hamton Taxicab Co., supra—Apropo 
v. State, 291 N.Y.S. 271, 161 M sc. 
142, afUimed 298 N.YjS. 839, 252 App. 
Div. 803 

55. Cai —Artukovich v. Ostendorf, 
131 P2d 831, 21 Cal.2d 329. 

56. U.S.—Denver-Chicago Trucking 
Co. v Lindeman, D.C.Iowa, 78 F. 
Supp 425. 

N.Y.—Kusiba v. City of Syracuse, 39 
N.E.2d 240, 287 N.Y. 283—Stern V. 
Stoll, 29 N.Y.S.2d 311. 

57. Cal.— Von Arx v. City of Bur¬ 
lingame. 60 P.2d 306, 16 Cal.App. 

I 2d 89. 
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The required notice must be filed at the proper 
time 5 ® and with the proper person, corporation, or 
authority. 59 Substantial compliance with the stat¬ 
utory requirements as to the form and contents of 
the notice has been held to be sufficient, 60 and the 
notice need not conform to the strict rules of plead¬ 
ing, but need state only such facts as will enable 
the person sought to be charged with liability to 
investigate promptly the merits of the claim. 61 It 
has been held, however, that a notice of claim omit¬ 
ting to state the date of the accident is fatally de¬ 
fective. 62 Under a statute so providing, the court 
may correct, supply, or disregard irregularities and 
omissions in the notice of claim, 68 not involving the 
manner or time of service. 64 Where a public agen¬ 
cy is required to give notice of its objections if a 
claim is insufficiently itemized, and fails to do so, 
but rejects the claim on the merits, it has been held 
to be barred from later objecting to the sufficiency 
of the claim. 65 

Action against owner . Unless otherwise provid¬ 
ed by statute, one injured by a motor vehicle need 
not first exhaust his remedy against the operator 


before proceeding against the owner. 66 

Payment for repairs which have been made is 
not essential to the maintenance of an action for 
the damage sustained in the absence of a statute 
providing otherwise. 67 

§ 496. What Law Governs 

The law of the forum controls as to all matters per¬ 
taining to remedial or procedural rights and the public 
policy of the forum may operate as a limitation on the 
enforcement of actions arising under the laws of another 
state. 

Where action is brought in one state for dam¬ 
ages because of a motor vehicle injury which oc¬ 
curred in another state, while the substantive rights 
of the parties ordinarily are determined according 
to the law of the state where the injury occurred, 
as discussed supra § 259, in accordance with the 
general rule stated in Conflict of Laws § 22, the 
lex fori, or law of the jurisdiction in which relief 
is sought, controls as to all matters pertaining to 
remedial or procedural, as distinguished from sub¬ 
stantive, rights. 68 This is true as to matters of 


Beeson for rule 

“Any other rule might lead to con¬ 
nivance between the plaintiff and the 
officer to mulct the government.”— 
Von Arx v. City of BurlingAme, *60 
P.2d 305, 309, 16 Cal.App.2d 29 

68 . N.Y.—Richardson v. Nassau 
County, 26 N.Y.S.2d 644, 261 App. 
Div. 1002, appeal denied 28 N.Y.'S. 
2d 741. 262 App.Div. 860. 

Expiration of time; amendment of 
statute 

A claimant is not entitled to file 
claim where statutory time for fil¬ 
ing has expired prior to amendment 
to statute—Apropo v. State, 298 N. 
Y.«. 839, 252 App.Div. 803. 

89. N.Y.—Broome County v. Bing¬ 
hamton Taxicab Co., 75 N.Y.S. 2d 
423. 190 Ml sc. 172. 

Wis.—Bode v. Flynn. 252 N.W. 284, 
213 Wis. 609, 94 A.L.R. 480. 

Board or person authorised to incur 
liability 

(1) Under a provision requiring 
claims to be presented to the board, 
officer, or employee authorized to in¬ 
cur the expenditure or liability rep¬ 
resented thereby, it has been held 
that In the case of a claim arising 
out of an injury caused by a mu¬ 
nicipal employee in the operation of 
a municipal motor vehicle it is not 
necessary to present the claim to 
the board having jurisdiction over 
the agency which committed the tor¬ 
tious act, but that the claim should 
be presented to the board or officer 
authorized to pay the claim.—Rog¬ 
ers ▼. City of Los Angeles, 44 F.2d 
465, 4 Cal.App.2d 294—Robertson v. 


City of Los Angeles, 44 P.2d 461, 6 
Cal.App 2d 289. 

(2) A police surgeon has been held 
not an employee authorized to in¬ 
cur expenditure or liability repre¬ 
sented by claim for damages caused 
by ambulance within such provision 
—Rogers v. City of Los Angeles, su¬ 
pra. 

60. Cal.—Dillard v. Kern County, 144 
P.2d 365, 23 Cal 2d 271, 150 A.L R. 
1048. 

Notice held sulllolexLt 

Cal.—Dillard v. Kern County, supra 
Ga.—City of Atlanta v Blackmon, 178 
S E. 467, 50 Ga App. 448 
N.Y.—Stoddart v. New York, 201 N.Y. 
■S. 681. 

Notice held insufficient 

Where notice of injuries given by 
city employee to city did not allege 
that truck causing injuries belonged 
to city or that its brakes were defec¬ 
tive, but expressly charged that it be¬ 
longed to named person and that in¬ 
juries were caused by its driver's 
starting it while employee was at¬ 
tempting to alight therefrom, but 
petition and proof in action against 
city indicated that truck belonged to 
city and moved because of defective 
brakes, the variance defeated purpose 
of the notice and precluded recovery. 
—City of Waco v. Landingham, 158 
S.W.2d 79, certified question answered 
157 S.W.2d 631, 138 Tex. 156, error 
refused. 

61. Ga.—Atlanta v. Blackmon, 178 
8.E. 467, 50 Ga.App. 448. 

Claim not naming agents and serv¬ 
ants causing injury or describing 
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their duties or official capacities was 
not demurrable for uncertainty, since 
defendants were in superior position 
to know such matters.—Dillard v. 
Kern County, 144 P.2d 345, 23 Cal. 
2d 271. 150 A L.R. 1048. 

62. N.Y.—Johannes v. City of New 
York, 12 N.Y.S 2d 430, 257 App. 
Div. 197, affirmed 24 N.E 2d 489, 
281 N.Y. 825. 

63. N Y.—Broome County v. Bing¬ 
hamton Taxicab Co., 76 N.Y.S.2d 
423, 190 Misc. 172. 

Verification and Itemization 
N.Y.—Miller v. City of New York, 
63 N.Y.S.2d 44. 187 Misc. 926. 

84. N.Y.—Broome County v. Bing¬ 
hamton Taxicab Co., 75 N.Y.S.2d 
423, 190 MIbc. 172. 

65. Cal.—Dillard v. Kern County. 
144 P.2d 365, 23 Cal.2d 271, 150 A. 
L.R. 1048. 

66. Cal.—Garrison v. Williams, 17 P. 
2d 1072, 128 Cal.App. 698. 

A previous judgment against the 
operator of the vehicle need not be 
obtained before bringing action 
against the owner unless the stat¬ 
ute so provides.—Johnson v. Ser¬ 
geant, 134 N.W. 468, 168 Mich. 444. 

67. La.—Blanchi v. Mussachl, 1 La. 
App. 291. 

Beoelpted bill held not prerequi¬ 
site to maintenance of action In par¬ 
ticular court.—Orlosky v. Haskell, 
155 A. 112, 804 Pa. 57-H9trouse v. 
Muratore, Pa.Com.PL, £8 North.Co. 
23. 

68. U.S.—Boyle v. Ward, C.CJLFE.. 

, 126 7~2d 672. 



61 C.J.S. 


MOTOR VEHICLES 


joinder of parties, 6 ® pleading, 76 burden of proof, 71 
and evidence, 72 including the sufficiency of the ev¬ 
idence to raise an issue to go to the jury. 76 So, it 
has been held that a provision of the organic law 
of the state in which the accident occurred to the 
effect that the defense of contributory negligence 
or assumption of risk shall be left for the jury in 
all cases is inapplicable to an action brought in an¬ 
other state. 74 

In an action under the Federal Employers’ Lia 
bility Act against a motorist and a railroad for in¬ 
juries to a railroad employee crushed against a lo¬ 
comotive which was struck by an automobile, the 
suit against the motorist was determinable by state 
laws. 76 
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Amount of damages . It has been held or stated 
that the law of the place where the injury occurred 
controls as to the amount of damages. 76 

Public policy of forum as limitation on enforce¬ 
ment. In accordance with the general rule dis¬ 
cussed in Courts § 70 b (3), the courts of one state 
will not aid in the enforcement of actions arising 
under the laws of another state involving injuries 
resulting from the operation of motor vehicles 
where enforcement thereof would be against the 
public policy of the jurisdiction in which the action 
is brought. 77 However, the mere fact that the law 
of the place where the accident occurred differs 
from the law of the forum does not preclude en¬ 
forcement of the foreign law as contrary to public 
policy, 78 and it has been held that the fact that the 


Ill.—O'Neal v. Caffarello, 25 N.E.2d 
634, 303 Ill-App. 674. 

Iowa—Kingery v. Donnell, 268 N.W 
617, 222 Iowa 241. 

Me—Winslow v. Tibbetts, 162 A. 
785, 131 Me. 318. 

Mass—Stiles v. Wright, 32 N.E 2d 
220, 308 Mass. 32-6—Murphy v. 

Smith, 29 N E 2d 726, 307 Mass. 
64. 

Mich —Slayton v. Boesch, 23 N.W.2d 
134, 315 Mich. 1—Mever v. Weimas- 
ter, 270 NW. 715, 278 Mich. 370— 
Eskovitz v. Berger, 268 N.W. 883, 
2*76 Mich. 536. 

Miss.—D’Antoni v. Teche Lines, 143 
So. 41-5, 163 Miss 668. 

Ohio —Freas v. Sullivan, 200 N.E. 
639, 130 Ohio St. 486—Collins v. 
McClure, 26 N.E.2d 780. 63 Ohio 
App 312. 

Wis.—Bourestom v. Bourestom, 285 
N.W. 426. 231 Wis. 666. 

69. SC.—Mobley v. Bland, 21 S.E. 
2d 22. 200 SC. 448. 

Wis—Oertel v. Williams, 251 N.W. 
465. 214 Wis. 68. 

70. Me.—Winslow v. Tibbetts, 162 
A. 785, 131 Me. 318. 

Freedom from contributory negli¬ 
gence 

Statute relieving plaintiff from ne¬ 
cessity of alleging or proving want 
of contributory negligence is rule of 
practice, and hence applicable in ac¬ 
tion for motor vehicle injury occur¬ 
ring outside the state.—Midland 
Trail Bus Lines v. Martin, 194 N.E. 
862, 100 Ind.App. 206. 

Ch&egt’s assumption of risk 
Law of forum that injured auto¬ 
mobile guest’s assumption of risk 
must be specially pleaded, being rule 
of procedure, applied although acci¬ 
dent occurred outside the state.— 
Slobodnjak v. Coyne, 166 A. 681, 116 
Conn. 545. 

71. Contributory negligence 
Mass.—Murphy v. Smith, 28 N.E.2d 

726, 307 Mass. 64. 


N.Y.—Clark v. Hamischfeger Sales 
Corporation. 264 NTS. 873, 238 
App.Div. 493—Wright v Palmison, 
260 N.Y.S. 812, 237 App.Div. 22. 

72. Iowa—Kingory v. Donnell, 268 
N.W. 617, 222 Iowa 241. 

Me —Wjnslow v. Tibbetts, 162 A. 
785, 131 Me. 318. 

Mass.—Murphy v. Smith, 29 N.E.2d 
726, 307 Mass. 64. 

Ohio.—Collins v. McClure, 26 N.E.2d 
780, 63 Ohio App 312. 

Facts constituting prlma fade evi¬ 
dence 

Statutes providing that violation 
of certain speed laws, and law relat¬ 
ing to manner of operating automo¬ 
bile when motorist’s view if ob¬ 
structed, should constitute prime 
facie evidence of improper operation 
of automobile, have been held to per¬ 
tain to rules of evidence and hence 
not applicable in a foreign state 
whore action is brought.—Collins v. 
McClure, supra. 

73. Wis —Ilutzler v. McDonnell, 2 
N.W.2d 207, 239 Wis. 6-68. 

Negllgenoc 

(1) The rule stated in the text 
applies to the sufficiency of the 
evidence to go to the jury on the 
issue of negligence. 

U.S.—Boyle v. Ward, C.C.A.Pa., 125 
F.2d 672. 

Mass.—rilgrim v. MacGibbon, 47 N. 

E.2d 299, 313 Mass. 290. 

Pa.—O’Hagan v. Byron, 83 A.2d 779, 
153 Pa.Super. 372. 

(2) However, in applying substan¬ 
tive rules of recovery in another 
jurisdiction, it has been stated that 
the conclusions of the courts of that 
other jurisdiction as to sufficiency 
of evidence which will support 
charge of gross negligonce are en¬ 
titled to great weight.—Winslow v. 
Tibbetts, 162 A. 785, 131 Me. 318. 
Contributory negligence 

Minn.—Franklin v. Minneapolis, St. 
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P. & S. S. M. R. Co., 229 N.W. 797, 
179 Minn. 480. 

Pa —Singer v. Messina, 167 A. 583, 
312 Pa 129, 89 A.L.R. 1271. 

Res ipsa loquitur 

NO.—Clodfelter v. Wells, 195 S.E. 

11, 212 N.C. 823. 

Assumption of risk 
Wis—Bourestom v. Bourestom, 285 
N.W. 426, 231 Wis. 666. 

74u Wis.—Bourestom v. Bourestom, 
supra. 

75. Ark.—Missouri Pac. R. Co. v. 

Eubanks, 207 S.W 2d 610, 212 Ark. 
652, dissenting opinion 208 S.W. 
161, 212 Ark. 652, reversed on 

other grounds 68 S.Ct. 1'528, 334 

US. 854, 92 L.Ed. --, rehearing 

denied 69 S Ct. 14. 

76. D.C.—Giddings v. Zellan, 160 F. 
2d 685, 82 U S.App D.C. 92, cer- 
tloruri denied Zellan v. Giddings. 
68 S.Ct. 61, 332 U.S. 759, 92 L.Ed. 

Iowa—ICingery v. Donnell, 268 N,W. 
617, 222 Towa 241. 

Damages for injuries caused by mo¬ 
tor vehicles generally see infra 8 
560. 

Lex loci delicti as governing measure 
and elements of damages generally 
see Damages 9 4. 

77. Pa.—Carney v. Carney, 35 Pa. 
Diet. & Co. 221. 

78. Mich.—Kaiser v. North, 289 N. 
W. 325, 292 Mich. 49. 

A foreign statute imposing liabil¬ 
ity on tbe owner of a motor vehicle 
basod on the negligence of thcr op¬ 
erator using the motor vehicle with 
the owner’s permission has been 
held not unenforceable as conti ary 
to public policy as against an own¬ 
er residing in the state of the forum 
and not present in the foreign state 
at the time of the accident. 

U.S.—Schcer v. Rockne Motors Cor¬ 
poration, C.C.A.N.Y., 68 F.2d 942. 
N.J.—Masci v. Young, 162 A. 623, 109 
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law of the place where the accident occurred im¬ 
poses a higher degree of care than obtains under 
the law of the forum does not bar enforcement of 
the foreign law as contrary to public policy. 79 
So, the enforcement of the common-law liability of 
a host to his guest for personal injuries sustained 
by the guest in a motor vehicle accident in another 
state has been held not contrary to the public pol¬ 
icy of a state wherein the common-law basis of lia¬ 
bility is not in force," and Similarly it has been 
held that it is not contrary to the public policy of 
a state wherein the common-law or statutory liabil¬ 
ity of a host to a guest is in force to recognize and 
.give effect to a guest statute in force in the juris¬ 
diction where the accident occurred. 81 

§ 497. Defenses in General 

Various matters have been held to constitute or not 
to constitute valid defenses to actions to recover damages 
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for Injuries resulting from the operation of motor ve¬ 
hicles. 

In addition to matters of defense involving ques¬ 
tions of substantive law, considered supra §§ 246- 
493, various other matters have been held to con¬ 
stitute 82 or not to constitute 88 defenses to actions 
to recover damages for injuries resulting from the 
operation of motor vehicles. In an action brought 
to recover damages caused by the operation of a 
motor vehicle, it has been held that a defendant 
having a right of action growing out of the colli¬ 
sion may assert it by way of counterclaim. 84 

Violation of law by plaintiff . The driver of a 
motor vehicle is not ordinarily regarded as being 
deprived of the right to recover for an injury neg¬ 
ligently inflicted on him by reason of the fact that 
at the time of the injury he was disobeying a stat¬ 
ute, where his violation of the statute in no way 
contributed to the injury. 85 So the fact that plain- 
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N.J.Law 453, 83 A.L.R. 869, affirm¬ 
ed Young 1 v. Mascl, 63 S Ct 593. 
289 TI.S. 263, 77 L Ed. 1168, S8 
A.LIl. 170. 

79. Iowa.—Klngery v. Donnell, 268 
N.W. 617, 222 Iowa 241. 

80 . Cal.—Loranger v. Nadeau, 10 P 
2d 63, 215 Cal. 362, 84 A L.R 1264 

Del.—Skillman v. Conner, 193 A. 563, 
88 W.WIIarr. 402. 

Kan.—rool v. Day, 40 P.2d 396, 141 
Kan. 195. 

Mich.—Eskovitz v. Berger, 268 N.W. 
883, 276 Mich. 636. 

Ohio.—Collins v. McClure, App., 40 
NE.2d 181, affirmed 66 N.E.2d 171, 
143 Ohio St. 5'69. 

Parties residents of forum 

The fact that both parties were 
residents or citizens of the state of 
the forum at the time the accident 
occurred does not alter the text rule. 
—Collins v. McClure, supra. 

81 . Mich.—Kaiser v. North, 289 N. 
W. 32-5, 292 Mloh. 49. 

Pa.—Carney v. Carney, 35 Pa.Dist. 
A Co. 221. 

88 . N.Y.—Eldridge v. rearson, 27 N. 
Y.S.2d 111, 261 App.Div. 1103, ap¬ 
peal denied 28 N.Y.S.2d 708, 262 
AppDiv. 756. 

83. U.S.—Dealer's Transport Co. v. 
Reese, C.C.A.Ala., 138 F.2d 638, 
certiorari denied 64 S.Ct. 939, 321 
TJ.S. 798, 88 L.Ed. 1086. 

Cal.—Stoltz v. Converse, 172 P.2d 
78, 75 Cal.App.2d 909. 

Iowa—Graby v. Danner, 18 N.W.2d 
595, 236 Iowa 700. 

Da. —Inge v. Ellis, App., 144 So. 625. 
Pa.—Wright v. Butler, Com.PI., 28 
Del.Co. 318—Hutchinson v. Brum¬ 
baugh, Com.PL, 24 West.Co.li.J. 
113. 

Assumption of xisk 

(1) In action by one who was an 


employee of defendant by sufferance 
'or injuries resulting from the neg¬ 
ligent operation of defendant’s vehi¬ 
cle by driver, who asked for pla.n- 
tiff’s assistance, defendant could not 
escape liability on the defense of 
assumption of risk.—Krull v Trian¬ 
gle Dairy, 17 N.E.2d 291, 69 Ohio 
App. 107. 

(2) A person injured by a motor 
vehicle, even though guilty of con¬ 
tributory negligence does not as¬ 
sume the risk of the sudden neg¬ 
ligent act or omission of the party 
who caused the injury.—Freedman v 
Hurwitz, 164 A. 647, 116 Conn. 283. 
Fftllow-servaat role 

(1) The fellow servant doctrine 
cannot be relied on as a defense 
where the relationship does not ex¬ 
ist.—Krull v Triangle Dairy, 17 N E. 
2d 291, 59 Ohio App. 107. 

(2) In claim for injuries to Na¬ 
tional Guard truck driver by an¬ 
other National Guard truck, fellow- 
servant rule held not a defense.— 
Spence v. State, 288 N.Y.S. 1009, 159 
Misc. 797. 

Independent negligence of others 

held not to relieve defendant of lia¬ 
bility for own negligence. 

Ga—Thrash v. LaGrange Coach Co., 
38 S.E.2d 814, 74 Ga.App. 81. 

La.—Rockefeller v. Shreveport Yel¬ 
low Cabs, App., 183 So. 141, follow¬ 
ed in Everett v. Shreveport Yellow 
Cabs, 183 So. 144. 

Intoxication is no defense to ac¬ 
tion for injury caused by negligent 
operation of motor vehicle.—Tolbert 
v. Jackson, C.C.A.Ga., 99 F.2d 613, 
rehearing denied 100 F.2d 909. 

Payment of damages to another 

In action by passenger of auto¬ 
mobile for Injury sustained when 
motor vehicle In which he was rid- 
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Ing collided with motor vehicle 
I ahead because of impact from mo¬ 
tor vehicle behind, fact that owner 
of middle vehicle paid for damages 
to vehicle ahead was held not avail¬ 
able as defense to driver of vehicle 
behind.—Coppock v. Pacific Gas & 
Electric Co.. 30 P.2d 649, 137 Cal.App. 
80. 

The relationship of plaintiff and 
defendant does not affect plaintiff’s 
right to recover if the law and the 
facts justify it. 

La.—Hamburger v. Katz, 120 So. 

391, 10 La.App. 215. 

Tenn.—Petway v. Hoover, 12 Tenn. 
App. 618. 

Biding in carrier without authority 

Regulation of Interstate Commerce 
Commission, prohibiting driver of a 
motor carrier not designed for the 
transportation of passengers from 
transporting any person other than 
an employee without specific au¬ 
thority in writing by employer, is 
directed solely against driver and 
the violation thereof does not pre¬ 
vent a suit by illegally carried pas¬ 
senger or his administrator for in¬ 
juries or death caused by negligence 
of driver.—Kuharski v. Somers Mo¬ 
tor Lines, 43 A.2d 777, 132 Conn. 269. 

84 . N.Y.—Bandych v. Ross, 26 N. 
Y.S.2d 830. 

85. Mass.—Janusis v. Long, 188 N. 
E. 228, 284 MasB. 403. 

42 C.J. p 1187 note 28. 

Effect of failure to comply with law 
as to driver's or chauffeur's license 
see supsa $9 161-164. 

Rights and liabilities as to third 
persons as affected by failure to 
comply with law as to license or 
registration of motor vehicle see 
supra f 184. 
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tiff was at the time of the accident operating a mo¬ 
tor vehicle in violation of the statute providing that 
no person under sixteen years of age should oper¬ 
ate a motor vehicle unless accompanied by an adult 
does not in itself bar his recovery. 86 Likewise, the 
operation of a motor vehicle with improper num¬ 
ber plates affixed thereto will not of itself preclude 
recovery. 87 The fact that a motor vehicle is un¬ 
lawfully used without the knowledge or consent 
of the owner does not preclude the operator of such 
vehicle from recovering for injuries sustained in 
a collision with another motor vehicle 88 unless it is 
shown that such unlawful use was the proximate 
cause of the collision. 86 

Usage or custom. Since a usage or custom will 
not justify a negligent act, it constitutes no defense 
in an action based on negligence. 90 

Insurance. The fact that the plaintiff is insured 
against the loss which he has suffered or that his 
damages have been paid by his insurer cannot be 
set up by the person causing the injury in mitiga¬ 
tion of plaintiff’s damages, as discussed in Damag¬ 
es § 99. Further, the fact that an insurer may be 
ultimately liable is not a defense on the ground 
that the court is without jurisdiction of the proceed¬ 
ing because it is amicable and pretended and only 
for the purpose of affecting the rights of strangers 
not parties to the suit. 91 

Willful or wavlon acts. Where the injury is 
caused by willful or wanton acts of the person op¬ 
erating the motor vehicle, recovery may be had 


therefor, notwithstanding contributory negligence 
on the part of the person injured, as discussed su¬ 
pra § 258, and in such case the absence of inten¬ 
tion on the part of defendant to injure plaintiff has 
been held not to constitute a defense. 92 

§ 498. Jurisdiction and Venue 

a. Jurisdiction 

b. Venue 

a. Jurisdiction 

In the absence of an express provision as to Jurisdic¬ 
tion of actions for tort arising out of the operation of a 
motor vehicle, Jurisdiction of such actions is controlled 
by the general principles applicable to tort actions. 

The jurisdiction of an action for tort arising out 
of the operation of a motor vehicle may be regu¬ 
lated by express statutory provisions, 93 and such 
provisions, where they exist, control and supersede 
any general rules or statutory provisions as to ju¬ 
risdiction that might otherwise be applicable. 94 In 
the absence of such a statute, an action for tort 
arising out of the operation of a motor vehicle, not 
being different in its character from other actions 
of tort, jurisdiction over it is controlled by the gen¬ 
eral principles applicable to tort actions, 95 and the 
jurisdiction of any particular court is not enlarged 
or diminished by a statute affecting merely the 
venue of actions. 96 Where each party to a colli¬ 
sion asserts that it was due to the negligence of the 
other and brings his suit for damages based on al¬ 
legations to that effect, the rule that where two 


Foot that alien wm unlawfu'ly 
within country did not constitute 
him trespasser on public wavs, 
which would prevent recovery for 
injury when struck by automobile. 
—Janusis v. Long, supra. 

86. WJs.—Benesch v. Pagel, 177 N. 
W. 861, 171 Wis. 620. 

87. Conn.—Bohmann v. Perrett, 118 
A. 42, 97 Conn 671. 

Failure to use dealer’s markers 
Where a statute permits a dealer 
to lend his number plates to a pur¬ 
chaser for a limited period and is 
construed to permit the purchaser 
to operate the vehicle for such pe¬ 
riod by virtue of the dealer's certifi¬ 
cate of registration, the failure of 
the purchaser to place the dealer’s 
markers upon the vehicle will not 
preclude him from recovering for 
an Injury received from the negligent 
act of another while he is operating 
the vehicle upon the highway.— 
Bohmann v. Perrett, 118 A. 42, 97 
Conn. 571. 

88. Tex.—Pyeatt v. Stroud, Civ.App., 
264 fl.W. 807, affirmed, Com.App., 


2C9 S W. 430—Pyeatt v. Anderson, 
Civ.App, 264 SW. 302, affirmed, 
Com App , 269 SW. 429. 

Ordinary care must he exercised 
to avoid injury to the operator of ve¬ 
hicle unlawfully operating it with¬ 
out the knowledge or consent of the 
owner.—Pyeatt v. Anderson, Tex 
Com.App., 2'69 S.W. 429. 

89. Tex—Pyeatt v. Stroud, Civ.App., 

264 S W. 307, affirmed, Com App, 
269 S.W. 430—ryeatt v Anderson. 
Civ.App, 264 S.W. 302, affirmed, 

Com.App , 269 S W. 429. 

90. Neb.—Koehn v Hastings, 206 
N.W. 19, 114 Neb. 106. 

91. Md.—Fitzjarrell v, Boyd, 91 A. 
547, 123 Md. 497. 

42 C.J. p 1187 note 39. 

Insurance as affecting party's sta¬ 
tus as real party in interest see 
Infra § <500 a. 

Bait against insured relative 

Tenn.—Petway v. Hoover, 12 Tenn. 
App. 618. 

98. Ill.—Land v. Backman, 223 Ill. 
App. 473. 


93. Mins —Pinson v. Potter, 10 N.E. 
2d 136. 298 Mass. 109. 

94. Mass—Pinson v. Potter, supra. 
Pa—Orlosky v. Haskell. 155 A. 112, 

304 Pa 57—Walsh v. Martin. 21 
Pa.Dist. & Co. 98, 44 Lane L.Rev. 
137—Close v. Sctzcr, Com.Pl., ID 
LehCoLJ. 161. 

95. DC.—Sansbury v. Schwartz, D. 
C.D.C.. 41 F.Supp. 302. 

Mass—Pinson v. Potter, 10 N.E.2d 
136, 298 Mass 109. 

Pa—Sellers v. Romberger, 19 Pa. 
List. & Co., 382, 37 DauphCo. 169— 
Reinhart v. Shirm, 18 Pa.Dist. & 
Co 151—Fillman v. Messner, 17 Pa. 
Pist. & Co. 717, 23 North.Oo. 263 
—Faunec v. Rowan, 13 Pa.Dist. & 
Co. 109—Sharpless v Hardy, Com. 
PL, 28 Del.Co. 73—Close v. Setzer, 
Com.Pl., 19 Leh.Co.L.J. 161— 
Strouse v. Muratore, Com.Pl.. 28 
North.Co. 23—Yoder v. Universal 
Credit Co., Com.Pl., 8 Sch Reg. 76— 
Deaver v. Dorsey, Com.Pl., 48 Lane. 
Rev. 65, 66 York Leg.Rec. 8 . 

42 C.J. p 1187 note 43. 

96. Ta—Garrett v. Turner, 84 A. 
354, 235 Pa. 383. 

42 C.J. p 1188 note 44. 
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courts have concurrent jurisdiction of the parties 
and of the subject matter the court first acquiring 
jurisdiction has the right to proceed to its final de¬ 
termination without interference from the other 
does not apply, and the pendency of one action is 
no bar to proceeding with the other. 97 

Nonresidents. A nonresident motorist may be 
subjected to the jurisdiction of the state for wrongs 
done within the state in the operation of his motor 
vehicle, 98 and by using the highways of the state 
he is deemed to have voluntarily submitted to the 
jurisdiction of a court to whose jurisdiction he 
might not otherwise be subject. 99 A general statu¬ 
tory provision conferring jurisdiction of transitory 
actions between nonresident plaintiffs and nonresi¬ 
dent defendants, regardless of whether the cause of 
action arose within or without the state, has been 
held not to be limited by other provisions specifical¬ 
ly regulating the venue of actions for tort arising 
out of the operation of motor vehicles where either 
plaintiff or defendant or both are residents of the 


state.* 

Jurisdiction in rent. Where by statute a motor 
vehicle is subject to a lien for the damages done by 
it and an action in rem is a proper method of en¬ 
forcing such lien, jurisdiction of such action may 
be acquired by seizure or attachment of the motor 
vehicle. 2 

b. Venue 

Specific statutory provisions regulating ths venue of 
actions for injuries caused by the operation olf motor 
vehicles control and supersede general rules or statutory 
provisions. 

In the absence of a constitutional prohibition, the 
venue of actions for injuries caused by the opera¬ 
tion of motor vehicles may be regulated by specific 
statutory provisions, 8 and such provisions control 
and supersede any general rules or statutory provi¬ 
sions as to venue that might otherwise be applica¬ 
ble, 4 and, being remedial in character, 8 should be 
construed and applied with liberality in order to 
accomplish their clear and obvious purpose. 6 The 


97- Vt.—Gilley v. Jarvis, 109 A. 41. 
94 Vt. 135. 

42 C.J. p 1188 note 45. 

98. Wls.—-State v. Belden. 211 N.W. 
916, 193 Wis. 146, 67 A.L.R. 1218, 
rehearing denied 214 N.W. 460, 193 
Wis. 145, 67 A.L.R. 1218. 

99. N.T.—Arthur J. Olsen Pianos 

v. Kyle. 50 N.Y.S.2d 692, 182 Misc. 
899. 

1. Mass.—Pinson v. Potter, 10 N.E. 

2d 136, 298 Mass. 109. 

9. S.C.—Williams v. Garlington, 127 
S.E. 20, 131 S.C. 289. 

& Ark.—Alexander v. Bush, 134 S. 

W.2d 619, 199 Ark. 662. 

42 C.J. P 1188 note 51. 

Application of general statutory pro¬ 
visions to actions for injuries 
caused by operation of motor ve¬ 
hicles see the C.J.S. title Venue 
f 17 et seq, also 67 C.J. p 11 et 
seq. 

4 . U.S.—Fanzram v. O’Donnell, D. 

C.Minn., 48 F.Supp. 74. 

Ark.—Alexander v. Bush, 134 S.W. 
2d S19, 199 Ark. 562—Highway 
Steel & Manufacturing Co. v. Kin- 
cannon, 127 S.W.2d 816, 198 Ark. 
134, appeal dismissed Highway 
Steel & Mfg. Co. v. Crawford Coun¬ 
ty Circuit Court, 60 S.Ct. 88, 808 
U.S. 504, 84 L.Ed. 431, rehearing 
dented 60 S.Ct. 134, 308 U.S. 635, 
84 L.Ed. 628—Kelso v. Bush, 89 S. 

w. 2d 594, 191 Ark. 1044. 

Minn.—Blankholm v. Fearing, 22 N. 
W.2d 858, 222 Minn. 61—State ex 
rel. Helmes v. District Court of 
Ramsey County, 287 N.W. 875, 206 
Minn. 367. 

Ohio.—Inter Ins. Exchange of Chi¬ 
cago Motor Club v. Wagstaff, 69 


N.E.2d 373, 144 Ohio St. 457—Pap¬ 
pas v. Jeffrey Mfg. Co, 41 NE.2d 
864. 339 Ohio St. 637—Snavely v. 
Wilkinson, 33 N.E 2d 999, 138 Ohio 
St. 125, followed in Carrier v. Neal, 
33 N.E.2d 1002, 138 Ohio St. 131 
—Ward v. Swartz. 158 N.E. 318, 25 
Ohio App. 175. 

Process statutes not venue statutes 

(1) A statute authorizing service 
of summons on any one driving bus 
as defendant’s servant or employee 
in action for injuries caused by op¬ 
eration of bus is not a venue stat¬ 
ute.—Missouri Pacific Transp. Co. v. 
Pipkin, 133 S.W.2d 851, 199 Ark. 339. 

(2) Likewise, a statute authoriz¬ 
ing service of process outside the 
county where the injury occurred 
does not operate to change the ven¬ 
ue of actions for injuries caused by 
the negligent operation of motor 
vehicles.—Garrett v* Turner, 84 A. 
3*54, 235 Pa. 383. 

6 . Minn.—Blankholm v. Fearing, 22 
N.W.2d 863. 222 Minn. 51. 

Ohio.—Inter Ins. Exchange of Chi¬ 
cago Motor Club v. Wagstaff, 59 
N.E.2d 373, 144 Ohio St. 457— 
Pappas v. Jeffrey Mfg. Co., 41 N. 
E.2d 864, 139 Ohio St. 637—Snavely 
v. Wilkinson, 33 N.E.2d 999, 138 
Ohio St. 125, followed in Carrier v. 
Neal, 33 N.E.2d 1002, 188 Ohio St. 
131—Ward y. Swartz, 158 N.E, 318, 
25 Ohio App. 175. 

6. Minn.—Blankholm v. Fearing, 22 
N.W.2d 853, 222 Minn. 61. 

Ohio.—Inter Ins. Exchange of Chi¬ 
cago Motor Club v. Wagstaff, 69 
N.E.2d 873, 144 Ohio St 457—Pap¬ 
pas v. Jeffrey Mfg. Co., 41 N.E.2d 
864, 139 Ohio St. 687— Snavely v. 
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Wilkinson, 33 N.B.2d 999. 138 Ohio 
St. 125, followed in Carrier v. Neal, 
33 N.E.2d 1002, 138 Ohio St. 131. 
Pa.—Orlosky v. Haskell, 155 A. 112, 
304 Pa. 67. 

Corporation as “operator” 

The term “operator” within the 
meaning of a statute regulating the 
venue of actions for injury to per¬ 
son or property caused by the negli¬ 
gence of the owner or operator of 
a motor vehicle has been held to In¬ 
clude not only a driver or chauffeur, 
but also any Arm or corporation op¬ 
erating a motor vehicle through the 
instrumentality of its agents or em¬ 
ployees in view of the statutory defi¬ 
nition of “operator” as any person 
who drives or operates a motor ve¬ 
hicle upon the public highways.— 
Pappas v. Jeffrey Mfg. Co., 41 N.E. 
2d 864, 139 Ohio St. 637. 

Corporation as owner causing injury 
A statute regulating the venue of 
actions caused by the negligence of 
the owner of a motor vehicle has 
been held to apply to an action for 
an Injury caused by the negligent 
operation of a motor vehicle by the 
agent or servant of a corporation 
owning the motor vehicle causing the 
damage.—Little v. Linder Bros. San¬ 
itary Milk Co., 23 Ohio N.P.,N«S., 
422. 

▲otion against personal representa¬ 
tive 

A statute regulating the venue 
of actions for injury caused by the 
negligence of the owner or operator 
of a motor vehicle governs such 
action where the owner or operator 
dies before the action is commenced 
and the action is brought against 
his personal representatives* not- 
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statutes have been held to apply to all actions 
brought after their effective date regardless of the 
time when the cause of action arose, 7 but they will 
not be extended to control the venue of actions not 
within their purview.* Under some statutes, in a 
proper case, an action for an injury resulting from 
the operation of a motor vehicle may be brought in 
the county where plaintiff resides, 9 or where the 
cause of action arose or the injury occurred, 10 or 
where defendant resides. 11 It has been held that 
the right conferred by a statute permitting suit in 


the county where plaintiff resides is taken away by 
an amendment permitting such actions to be brought 
in the county where the injury occurred. 1 * 

Actions against nonresidents . It is within the 
power of the state to regulate the venue of actions 
for injuries against nonresident motorists provided 
in doing so it does not unreasonably discriminate 
against nonresidents. 13 Under some statutes the ac¬ 
tion must be brought in the county where the injury 
occurred, 14 but under other statutes the action may 
be brought in any county of the state 16 and need 


withstanding the statute makes no 
specific provision therefor. 

Minn.—Blankholm v. Fearing, 22 N. 

W.2d 853, 222 Minn. 61. 

Ohio.—Snavely v. Wilkinson, 33 N. 
E.2d 999, 138 Ohio St. 125, follow¬ 
ed in Carrier v. Neal, 33 N.E.2d 
1002, 138 Ohio St. 131. 

The assignee of a claim succeeds 
to the right of his assignor under a 
statute regulating the venue of ac¬ 
tions for injury to a person or prop¬ 
erty caused by the negl gence ,of 
the owner or operator of a motor 
vehicle.—Inter Ins. Exchange of 
Chicago Motor Club v. WagstafC, 59 
N.E.2d 373, 144 Ohio St. 457. 

7. Minn.—State ex rel. Helmes v. 
District Court of Ramsey County, 
287 N.W. 875. 206 Minn. 357. 

Ohio.—Ward v. Swartz, 158 N.E. 318, 
26 Ohio App. 175. 

8. Wash.—State ex rel. Antonsen v. 
Superior Court for Grays Harbor 
County. 189 P.«Jd 219, 29 Wash.2d 
725. 

Spraying oar not motor vehicle ac¬ 
cident 

An action for damages to automo¬ 
bile, sprayed with paint by defendant 
while operating paint-spraying out¬ 
fit in painting bridge over which 
plaintiff was driving automobile, was 
not for recovery of damages aris¬ 
ing from motor vehicle accident, 
within statute regulating venue in 
such actions.—State ex rel. Antonsen 
v. Superior Court for Grays Harbor 
County, supra. 

9. Ohio.—Stern v. GImbel, 25 Ohio 

N.P..N.S., 211—Little v. Linder 

Bros. Sanitary Milk Co., 23 Ohio 
N.P..N.S., 422. 

42 C.J. p 1188 note 61. 

Joint liability of owner and another 
Under a statute authorizing ac¬ 
tions for Injury caused by the neg¬ 
ligence of the owner of a motor ve¬ 
hicle to be brought against such 
owner in the county wherein the in¬ 
jured person resides, an action may 
be brought against the owner and 
one who is alleged to be jointly lia¬ 
ble with him in the county wherein 
the injured person resides notwith¬ 
standing a contention that the stat¬ 
ute permits the action to be so 


brought against the owner only.— 
Gorey v. Black, 125 N.E. 126, 100 
Ohio St. 73. 

Xf two persons, residing in differ, 
ent counties, are injured in the same 
accident, it has been held that the 
one bringing the action for damages 
first, in the county in which he re¬ 
sides. cannot thereby compel the oth¬ 
er party to set up his cause of ac¬ 
tion by way of counterclaim, but 
each has the right to sue in his 
own county setting up his own 
cause of action —Jones v. Goldfred- 
erlck, 23 Ohio N.P..N.S., 419. 

Suit outside county not authorized 
A statute of the type referred to 
in the text does not allow the in¬ 
jured person to go into another 
county and there sue an owner who 
does not reside in that county or 
who cannot be summoned there.— 
Marsch v. Brawley, 22 Ohio N.P..N. 
S., 365. 

Suit by nonresident not authorised 

A statute authorizing suit in the 
county where plaintiff resides does 
not permit a nonresident of the 
state to sue for an injury in a coun¬ 
ty wherein defendant does not re¬ 
side and wherein he cannot be sum¬ 
moned.—Marsch v. Brawley, supra. 

10. U.S.—Panzram v. O’Donnell, D. 

C.Minn. 48 F.Supp. 74. 

Minn.—Blankholm v. Fearing, 22 N. 

W.2d 853. 222 Minn. 61. 

Ohio.—Inter Ins. Exchange of Chi¬ 
cago Motor Club v. Wagstaff, 59 
N.E.2d 373, 144 Ohio St. 457—rap- 
pas v. Jeffrey Mfg. Co., 41 N.E.2d 
864, 139 Ohio St. 637—Snayely v. 
Wilkinson, 33 N.E.2d 999, 138 Ohio 
St. 126, followed in Carrier v. Neal, 
33 N.E.2d 1002, 138 Ohio St. 131- 
Ward v. Swartz, 158 N.E. 318, 26 
Ohio App. 175. 

Pa.—Orlosky v. Haskell, 155 A. 112, 
304 Pa. 57. 

Wash.—'State ex rel. Antonsen v. 
Superior Court for Grays Harbor 
County, 189 P.2d 219, 29 Wash.2d 
725. 

As enlarging general venue statute 

A statute providing that an ac¬ 
tion for injuries caused by the neg¬ 
ligent operation of a motor vehicle 
may be brought in the county where 
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such injury occurs has been held 
not to limit the venue of such ac¬ 
tions to such county, but to enlarge 
the general venue statute to provide 
for a situation which arose with the 
coming of the motor vehicle.—Uthoff 
v. Du Brie, 23 N.E.2d 854, 62 Ohio 
App. 285. 

11. U.S.—Panzram v. O’Donnell, D. 1 
C.Minn., 48 F.Supp. 74. 

Wash.—State ex rel. Antonsen v. 
Superior Court for Grays Harbor 
County, 189 P.2d 219, 29 Wash.2d 
725. 

12. Ohio.—Klein v. Lust, 143 N.E. 
527, 110 Ohio St. 197. 

13. Statute held Invalid 

Statute permitting plaintiff in ac¬ 
tion against nonresident to elect to 
institute action in county of plain¬ 
tiff’s residence or in county in which 
injury occurred held unconstitution¬ 
al where actions against residents 
were required to be brought in the 
county of defi*ndant’s residence or 
in which injury occurred.—Turner 
v. Manos, 144 S.W.2d 962, 291 Ky. 
431—Kennedy v. Lee. 113 S.W.2d 
112-5, 272 Ky. 237—Henry Fisher 

Packing Co. v. Mattox, 90 S.W.2d 70, 
262 Ky. 318. 

Statute not fixing venue 

.Statute permitting substituted 
service in actions against nonresi¬ 
dents arising from automobile ac¬ 
cidents within state was hold not in¬ 
valid as to nonresidents with respect 
to venue where it did not attempt to 
fix the venue of such actions.—Moore 
v. Payne, D.C.La., 35 F.2d 232. 

14. Ky.—Turner v. Manos, 164 6. 
W.2d 962, 291 Ky. 431, 

15. Ark.—Alexander v. Bush, 134 S. 
W.2d 619, 199 Ark. 562. 

Ga.—Lloyd Adams, Inc., v. Liberty 
Mut. Ins. Co., 10 S.E.2d 46, 190 
Ga. 633—Lowe v. Roberts, 2 S E. 
2d 748, 59 Ga.App. 890. 

Statutes held not Invalid 
Ark.—Alexander v. Bush, 184 S.W.2d 
519, 199 Ark. 662—Highway Steel 
A Manufacturing Co. v. Klncannon, 
127 S.W.2d 816, 198 Ark. 134, ap¬ 
peal dismissed Highway Steel & 
Mfg. Co. v. Crawford County Clr- 
| cult Court, 10 fl.Ct, 88, 808 U.S. 504, 
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not be brought in the county where the injury oc¬ 
curred; 16 and it has been held that a statute pro¬ 
viding that an action for injuries caused by the op¬ 
eration of a motor vehicle may be brought in the 
county where the action arose or in the county of 
the residence of defendant does not limit plaintiff’s 
right to designate the place of trial of an action 
against a nonresident motorist. 17 The statutory ap¬ 
pointment of a state official as agent of a nonresi¬ 
dent motorist to accept service of process does not 
in and of itself fix the venue 16 or limit the suit to 
the county of the accident, 19 and does not operate 
to give such nonresident a residence for venue pur¬ 
poses in the county of the official residence of such 
state official. 20 

Change of venue . Under a statute so providing, 
where the proper venue is laid in an action for in¬ 
juries caused by the operation of a motor vehicle, 
the venue cannot be changed without the written 
consent of plaintiff filed with the court unless the 
court changes the venue pursuant to statutory au¬ 


thority. 21 

Actions against motor carriers. Specific statu¬ 
tory provisions governing the venue of actions 
against motor carriers control and supersede any 
general rules or statutory provisions as to venue. 22 
Under some provisions the action may be brought 
in any county where the action could be brought if 
defendant were a railroad corporation being sued 
on a like cause of action. 26 Others permit the ac¬ 
tion to be brought in any county in which any part 
of the motor transportation line or route may be. 26 

§ 499. Time to Sue and Limitations 

Actions for damages occasioned through the opera¬ 
tion of motor vehicles must be brought within the time 
specifically provided therefor. 

Different periods within which actions for the 
recovery of damages occasioned through the opera¬ 
tion of motor vehicles must be brought are pre¬ 
scribed by statute in the various states, and such 
statutes arc controlling. 26 The application of gen- 


84 L.Ed. 431, rehearing- denied 60 
S.Ct. 134, 308 U.S. 635. 84 L.Ed. 
628—Kelso v. Bush. 89 fi.W.2d 694. 
191 Ark. 1044. 

Ga.—Lloyd Adams, Inc., v. Liberty 
Mut. Ins. Co., 10 <S.E.2d 46. 190 Ga 
633. 

18. Ga.—Lloyd Adams, Inc., v Lib¬ 
erty Mut. Ins. Co., 10 S.E.2d 46, 
190 Ga. G33. 

17. U.S.—Panzram v. O'Donnell, D. 
C.Minn., 48 F.Supp. 74. 

Minn.—Claseman v. Feeney, 300 N. 
W. 818, 211 Minn. 266. 

18. Tenn.—Carter v. Schackne, 114 
S.W.2d 787, 173 Tenn. 44. 

19. Pa.—Aversa v. Aubry, 164 A. 
311, 303 Pa. 139. 

Right to serve state official designat¬ 
ed as agent of nonresident where 
suit not brought in county where 
accident occurred see infra S 002 a. 

90. Ga.—Lloyd Adams, Inc., v. Lib¬ 
erty Mut. Ins. Co., 10 S.E.2d 46, 
190 Ga. 633. 

S.C.—Courtney v. Meyer, 26 fi.E.2d 
481, 202 S.C 437. 

Tenn.—Carter v. Sehackne, 114 SJW. 
2d 787, 173 Tenn. 44. 

91. U.S.—Panz-am v. O'Donnell, D. 
C.Minn., 48 F.Supp. 74 

Minn.—Blankholin v. Fearing, 22 N. 

W.2d 853, 222 Minn. 51. 

99. Ga.—American Fidelity & Cas. 

Co. v. Farmer, App, 48 S.E.2d 122. 
Miss.—M. & A. Motor Freight Li new 
v. Villere, 1 So.2d 788, 190 Miss. 
848. 

Statute held invalid 

The statutory provision that ac¬ 
tion against resident of state or 
domestic corporation operating as 
motor vehicle carrier may be brought 


in any county through which carrier 
operates but that action against non¬ 
resident or foreign corporation may 
be brought in any county of state, is 
unconstitutional.—Windham v. Pace, 
6 S E.2d 270, 192 S.C. 271. 

S3. Ga—American Fidelity & Cas. 
Co. v. Farmer, App., 48 S.E 2d 122. 

24. Miss —M. & A. Motor Freight 
Lines v. Villere, 1 So.2d 788, 190 
Miss 848. 

S.C.—Windham v. race, 6 S.E.2d 270, 
192 S.C. 271. 

Statute not unconstitutional 

Statute authorizing action against 
motor currier in any county through 
which carrier operates is not uncon¬ 
stitutional —Windham v. race, su¬ 
pra. 

Action arising out of general opera- 
tiou 

The phrase, “the owner of the op¬ 
erated motor carrier," in statutory 
provision that if such owner is resi¬ 
dent of state or domestic corpora¬ 
tion action may be brought against 
such party in any county through 
which motor carrier operates, refers 
to and includes generally the motor 
vehicle line or service conducted by 
carrier and is not restricted to ve¬ 
hicle as carrier of persons or proper¬ 
ty, so that operation of act is not 
confined to buses and trucks actually 
being used in carrier's business, hut 
extends to carrier's general business 
—Windham v. Pace, supra. 

25. Mass.—Read v. Huber, 11 N.E. 
2d 121, 298 Mass. 428. 

Bodily injuries covered by liability 
insurance 

(1) A statute providing that ac¬ 
tions of tort for bodily injuries, the 
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payment of judgments in which aro 
required to be secured by compul¬ 
sory motor vehicle liability insur¬ 
ance, must be brought within a fixed 
time, requires only such actions to 
be so brought as may be for bodily 
injuries.—Barbate v. La V.illee, 12 
N.E.2d 815, 299 Mass. 411—Pierce V. 
Tiernan, 18.2 N.E. 292, 280 Mass. 180. 

(2) An action for personal inju¬ 
ries falls within the purview of such 
statute even though plaintiff at¬ 
tempts to recover for medicine and 
medical attendance—Ford v. Rogo- 
vin, 194 NE. 719, 289 Mass. 849. 

(3) On the other hand, an action 
for consequential injuries to plain¬ 
tiff's wife in automobile accident 
has been held not to be limited by 
such statute.—Bartlett v. Hall, 193 
N.E. 360, 288 Mass. 532. 

(4) Moreover, such statute has 
been held to he modified by a general 
statute extending the time for the 
commencement of actions by minors 
—Decosta v. Ye Craftsman Studio, 
180 N.E. 151, 278 Mass. 315. 

(5) Further, it has been held that 
under a soldiers' and sailors’ civil 
relief act the period of military 
service of defendant should not bo 
included in computing period of lim¬ 
itations for bringing action of tort 
for bodily injuries, the payment of 
judgment in which Is required to be 
secured by compulsory insurance.— 
Blazejowski v. Stadnlcki, 58 N.E 2d 
164, 317 Mass. 352. 

▼•hlelea subject to publio control 

A statute prescribing the period of 
limitation for actions for Injuries 
caused by the operation of motor 
vehicles subject to the supervision 
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eral statutes of limitation to such actions is dis¬ 
cussed in Limitations of Actions §§ 73—81, 103. 

§ 500. Parties 

a. Plaintiffs 

b. Defendants 

c. Addition of parties 

a. Plaintiffs 

(1) In general 

(2) Real party in interest 

(1) In General 

Generally speaking, questions with reference to par¬ 
ties plaintiff in actions for damages growing out of the 
operation of a motor vehicle are determined according to 
the general rules applicable to civil actions. 

Generally speaking, questions with reference to 
parties plaintiff in actions for damages growing out 
of the operation of a motor vehicle arc determined 
according to the general rules applicable to civil 
actions. 26 Under the strict rules of common law, 
each person injured in a motor vehicle accident 
must sue separately where the damages, as well as 
the interest, are several. 27 However, the effect of 
the common-law rule has been overcome by statu¬ 
tory provisions under which, in a proper case, per¬ 
sons injured in the same motor vehicle accident may 


join, as plaintiffs, in one civil action, 28 although the 
court may order a severance. 28 A joint action by 
husband and wife may be maintained where the 
suit is for injuries sustained by the wife and dam¬ 
ages sustained by the husband, growing out of 
defendant’s negligence in operating a motor vehi¬ 
cle. 30 

(2) Real Party in Interest 

An action to recover damages arising out of a motor 
vehicle accident must generally be prosecuted In the name 
of the real party In interest. 

An action to recover damages arising out of a 
motor vehicle accident or collision generally must 
be prosecuted in the name of the real party in in¬ 
terest. 31 An injured person’s status as the real 
party in interest has been held not to be affected by 
the fact that he has received compensation or in¬ 
demnity for his loss from a third person where the 
circumstances arc such that a satisfied judgment 
against the wrongdoer will protect him from future 
annoyance or loss, and where, as against the party 
suing, the wrongdoer can urge any defenses he 
could make against the third person. 32 

While the mere payment by an insurer of all 
damages sustained by the owner of a motor vehicle 
because of its injury has been held not to deprive 
the owner of his status as the real party in inter- 


and control of a state regulatory 
commission has been held not to ap¬ 
ply to actions for injuries caused 
by a truck subject to such control 
in view of the legislative history 
of the statute, the fact that the 
statute appeared under a chapter en¬ 
titled “Motor Vehicles Carrying Pas¬ 
sengers for Hire,” and the fact that 
a separate act provided for the reg¬ 
ulation of vehicles carrying property 
for hire.—.Steele v. 'Smalley, 44 A. 
2d 213, 141 Me. 355. 

Statute impliedly repealed 
Mich.—Soule v. Grimshuw, 247 N.W. 
730, 262 Mich. 504. 

26. Cal.—Ralph v. Anderson, 200 P. 
940, 187 Cal. 45. 

42 C.J. p 1188 note 56 [a]. 

27. U.S.—Dranoff v. Railway Ex¬ 
press Agency, D.C.Pa., 28 F.Supp. 
325. 

28. U.S.—s-Dranoff v. Railway Ex¬ 
press Agency, supra. 

Ark.—Homo Ins. Co. v. Lack, 120 
S.W.2d 355, 196 Ark. 888. 

Pa.—Mishkin y. Drucker Bros., 81 
Pa.Dist. & Co. 594—Karcher v. 
Downes, 81 Fa.Dlst. & Co. 386— 
Ellis v. Preblsh, 18 Pa.Dist. & Co. 
889, 27 Lus.Leg.Beg. 16. 

Owner and holder of lien on mo¬ 
tor vehicle were properly joined as 
^plaintiffs la .action for damages to 


vehicle although their interests were 
not identical.—Wilson v. Horton 
Motor Lines, 176 S.E. 750, 207 N.C. 
263. 

Guest may join In aotion by driver 

Pa.—Karcher v. Downes, 31 Ta Dist. 
& Co. 386. 

29. Pa.—Seymour v. Folberg, 46 Pa 
Dist. & Co. 292, 31 Del Co. 161— 
Stokes v. Giarraputo & Son, 42 Pa. 
Dist. & Co. 1*61. 

Plaintiff as additional defendant 

(1) It has been held that the 
court may, in its discretion, order 
a severance where defendant des.res 
to bring in one of the plaintiffs as 
an additional defendant but Is un¬ 
able to do so because he is already a 
party of record.—Stokes v. Giarra¬ 
puto & Son, supra. 

(2) However, It has also been held 
that the court has no power to or¬ 
der a severance where two or more 
persons injured in the same motor 
vehicle accident join as plaintiffs — 
Freeman v. MacDonald, 42 Pa.Dist. 
& Co. 158. 

30. U.S.—Porter ▼. Buckley, N.J., 
147 F. 140, 78 C.C.A. 138. 

La.—Gr&nier v. Bourgeois, App., 188 
So. 423, rehearing denied 189 So. 
474. 

Under the community property 
system where money recovered for] 
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damages to the wife Is community 
property the husband has an inter¬ 
est in an action for damages to the 
wife and is a proper party plaintiff. 
—Johnson v. Hendrick, 187 P. 782, 45 
Cal.App. 317. 

31. Ark —Home Ins Co. v. Lack, 
120 S.W.2d 355, 196 Ark. 888. 

N.Y.—Purdy v. McGarity, 30 N.Y.S. 
2d 966, 262 App Div. 623, followed 
in Scarborough v. Bartholomew, 
30 N.Y.S 2d 971, 263 App Div. 765, 
and appeal denied 32 N.Y.S 2d 807, 
263 App.Div. 90*5. 

32. Cal.—Anheuser-Busch, Inc., v. 
Starley, 170 P.2d. 448, 28 -Cal.2d 
347. 

Ind—Williamson v. Purity Bakeries 
of Indiana, 193 N.E. 717, 101 Ind. 
App. 441. 

Payment without lament to become 
subrogated 

The fact that a third person has 
advanced to the person injured the 
amount of his damages without any 
intent to become fully subrogated to 
the rights of the person injured has 
been held not to deprive the person 
injured of his interest in prosecuting 
an action to recover -the damages 
suffered. 

La.—Ball v. Home Oil Co., App., 4 
So.2d 679. 

Okl.—MoCoy v. Moore, 91 P.2d 87, 186 
Okl. 263. 
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est, 8 * there is also authority to the contrary, 84 es¬ 
pecially where he has assigned all his right, title, 
and interest in the cause of action to the insurer, 86 
and it has been held that an action against the 
wrongdoer must be prosecuted in the name of the 
insurer 86 or in the name of the insured for the 
use of the insurer. 87 However, the facts that the 
owner has been indemnified by an insurance com¬ 
pany for part of his loss and the insurer has be¬ 
come subrogated to his rights to the extent of such 
payment will not preclude his maintaining an ac¬ 
tion in his own name. 88 In such a case the insur¬ 
er has been held not to be a necessary party, 39 but 
it is a proper party, 40 and on application of de¬ 
fendant the insurer should be joined as a party 
plaintiff, 41 although, if personal injury or deriva¬ 
tive claims are to be tried with or at the same time 
as the property damage case, it has been held that 
the insurer should be joined as party plaintiff only 
if it refuses to execute and deliver to defendant an 
instrument showing that the claim has not been as¬ 
signed, that there is no claim for subrogation and 
that the insurer will be bound by the determination 
in the action. 42 

The purchaser of an automobile under a contract 


whereby the seller retains legal title until full pay¬ 
ment of the purchase price, such as a conditional 
sales contract, having paid part of the sale price 
and being in possession of the property, may sue 
for injury thereto. 43 A party in whose name a mo¬ 
tor vehicle is registered may maintain an action for 
injury to it, although it was purchased with the 
funds of another. 44 On the other hand, it has been 
held that a person claiming ownership of a motor 
vehicle cannot maintain an action for injury to it 
where the vehicle is registered in the name of an¬ 
other. 45 Without reference to any question of reg¬ 
istered ownership, it has been held that the bailee 
of a vehicle may maintain an action for an injury 
thereto while in his possession 46 and that a condi¬ 
tional seller 47 or one to whom the conditional seller 
has assigned his interest in the contract and pur¬ 
chase-money note 48 may sue for damages for in¬ 
juries to his respective interest. 

Vehicle repaired by third person . Where a ve¬ 
hicle injured while in the hands of a garage keeper 
has been fully repaired before being returned to the 
owner, it has been held that the owner cannot re¬ 
cover in his own name against the person causing 
the injury, since he is not the real party in inter- 


83. Ind.—Williamson v. Purity Bak¬ 
eries of Indiana, 193 N.E. 717, 101 
Ind.App. 441. 

8ft. Ga.—Joy Floral Co. v. Norris, 
181 S.E. 920. 34 GaApp. 796. 

95. N.Y.—Purdy v. McGarity. 30 N. 
Y.S.2d 966, 262 App.Piv. 623, fol¬ 
lowed in Scarborough v. Bartholo¬ 
mew, 30 N.Y S 2d 971, 263 App.Div 
766, and appeal denied 32 N.Y.S/2d 
807, 263 App.Div. 905. 

Ohio.—Barnhill v. S own, 16 N.E.2d 
478, 58 Ohio App. 188. 

Sffeet of “loan receipt” 

(1) An instrument designated as 
a "loan receipt" reciting that plain¬ 
tiff received a stipulated sum from 
insurer “as a loan and repayable only 
to the extent of any net recovery," 
and in which plaintiff agrees to pros¬ 
ecute an action against the wrong¬ 
doer "at the expense and under the 
exclusive direction and control" of 
the insurer, has been held not to 
constitute a loan but to have the 
effect of subrogating the insurer to 
the rights of plaintiff.—Purdy v. 
McGarity, 30 N.Y.S.2d 966, 2G2 App. 
Div. 623, appeal denied 32 N.Y.S 2d 
807, 263 App.Div. 906. 

(2) The same view has been tak¬ 
en of other similar instruments des¬ 
ignated as loan receipts.—Woodard 
v. Marx, N.Y.Sup., 41 N.Y.S.2d 398, 
181 Misc. 833—Humphrey v. Gawelm, 
86 N.Y.S.2d 620. 

Unless and until plaintlfr has as¬ 
signed his alleged claim against de¬ 


fendant to his insurer, it is not nec¬ 
essary to set forth the name of the 
Insurer as a party pla'nt ff—Ilem- 
minger v. Johnson, 39 PaDist. & Co. 
13, 3 Fay.L.J. 236. 

36. Ohio—Barnhill v. Brown, 16 N. 
E.2d 478, 68 Ohio App. 188. 

37. Ga.—Joy Floral Co. v. Norris, 
131 S.E. 920, 34 Ga.App 796. 

38. U.S.—-Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp 22. 

Ark.—Home Ins. Co. v. Lack, 120 S. 

W.2d 355, 196 Ark. 888. 

Ill.—Osgood v. Chicago & N. W. 

Ry. Co., 253 Ill.App 465. 

Iowa—Rursch v. Gee, 25 N.W.2d 312, 
237 Iowa 1391—Oaligiuri v. Dcs 
Moines Ry., 288 N.W. 702, 227 Iowa 
466. 

Ky.—Barr v. Searcy, 133 S.W.2d 714, 
280 Ky. 535. 

N.Y.—Steinhaus v. New York, 179 
N.Y.S. 195. 

Ohio.—Barnhill v. Brown, 16 N.E.2d 
478. 68 Ohio App. 188. 

Pa.—Hopkins v. Bailey, 44 Pa.Dist. 
& Co. 26, 62 Dauph.Co. 140—Ott 
v. Cassidy, Com.Pl., 30 Del Co. 526 
—Smyth v. Bluestone Co., 88 
Pittsb.Leg.J. 597. 

39. U.S.—Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp. 22. 

Iowa.—Rursh v. Gee, 25 N.W.2d 312, 
237 Iowa 1391. 

Ohio.—Barnhill v. Brown, 16 N.E. 

2d 478, 58 Ohio App. 188. 

Fa.—Hopkins v. Bailey, 44 Pa.Dist. 
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& Co. 26, 62 Dauph Co. 140—Smyth 
v. Bluestone Co., 88 Pittsb.Leg.J. 
697. 

Unless and until plaintiff has as¬ 
signed part of his alleged claim 
against defendant to his insurer it 
is not necessary to set forth the 
name of the insurer as a party 
plaintiff.—Hemmlnger v. Johnson. 39 
PaDist. & Co. 13, 3 Fay.L.J. 236. 

40. Ark.—Home Ins. Co. v Lack, 
120 S.W.2d 355, 196 Ark. 888. 

Ohio.—Barnhill v. Brown, 16 N.E.2d 
478, 58 Ohio App. 188. 

ftl. N.Y.—Woodard v. Marx, 41 N.Y, 
S.2d 398, 181 Misc. 333. 

42. N.Y.—Woodard v. Marx, supra. 

43. Ga.—Harper v. Donalson, 176 
S.E. 535, 49 Ga.App. 608. 

42 C.J. p 1188 note 62. 

44. Cal.—Whitworth v. Jones, 209 
P. 60, 58 Cal.App. 492. 

42 C.J. p 1189 note 65. 

45. N.Y.—Scholick v. Fifth Ave. 
Coach Co., 68 N.Y.S.2d 208, 188 
Misc. 476. 

46. Ohio.—Carelli v. Toepfer, 30 
Ohio N.P..N.S.. 353. 

Pa.—Falsey v. Park, 20 Pa.Dlst. & 
Co. 346. 

47. Md.—Barnes v. Baltimore Unit¬ 
ed R., etc., Co., 1X6 A. 855, 140 Md. 
14. 

48. Md.—Barnes v. Baltimore Unit¬ 
ed Rh etc., Co., supra. 
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est, having been fully compensated, 4 * although the 
contrary has also been held in such a case in the 
absence of further facts showing legal subroga¬ 
tion. 4 ® 

b. Defendants 

Question* with reference to the parties defendant In 
actions for damages arising out of the operation of a mo¬ 
tor vehicle are usually determined according to the gen¬ 
eral rules applicable to civil actions. 

Questions with reference to the parties defendant 
in actions for damages arising out of the operation 
of a motor vehicle are usually determined accord¬ 


ing to the general rules applicable to civil actions. 51 
While independent tort-feasors each of whom caus¬ 
es some damage cannot be sued jointly, 52 where the 
negligence of two or more persons concurs in caus¬ 
ing an injury by a motor vehicle it is generally held 
that any or all may be joined as defendants in an 
action brought by the person injured, 52 or each may 
be sued separately. 54 Thus, where a collision be¬ 
tween vehicles is due to the negligence of two driv¬ 
ers, a third person injured by reason thereof may 
join both drivers as defendants, and any other per¬ 
sons responsible for their negligence, 56 or he may 
sue each separately. 66 


49. Wash.—Broderick v. Puget 

Sound Tract., etc.. Co., 150 P. 616. 
86 Wash. 399. 

50. Okl.—McCoy v. Moore. 91 F.2d 
87. 185 Okl. 253. 

51. Ga.—Neve v. Graves. 106 S.E 
305. 26 Ga.App. 378. 

42 C.J. p 1188 note 56 [b]. 

Interstate and terminal carrier 
The federal statute, providing that 
motor transportation by any person 
for interstate motor carrier in per¬ 
formance of transfer or delivery 
services within terminal area shall 
bo considered performed by such 
carrier as part of transportation to 
which such services are incidental, 
has been held not to affect procedur¬ 
al question of joinder of parties de¬ 
fendant primarily and secondarily 
liable in state court action for in¬ 
juries sustained in such area 
through fault of local carrier acting 
for interstate carrier.—Albers v. 
Great Central Transport Corp, 60 
N.E.2d 669, 145 Ohio St. 129. 

The father is not a necessary 
party in an action against his son 
who was operating the motor vehicle 
at the time of the accident, within 
the provisions of a venue statute.— 
Moore v. Hoover, Tex.Civ.App., 150 
S.W.2d 96. 

52. Ohio.—Bethel v. Taxicabs of 
Cincinnati. Inc., 30 Ohio N.P..N.S., 
425. 

Collision after collision 
The driver of an oncoming auto¬ 
mobile which collided with plain¬ 
tiff's automobile, and driver of auto¬ 
mobile which was following plain¬ 
tiffs automobile and which collided 
with plaintiff's automobile after it 
had come to a stop as result of the 
collision with the oncoming auto¬ 
mobile could not be joined in single 
action for Injuries sustained by 
plaintiff allegedly as result of the 
negligence of the drivers of the on¬ 
coming and the following automo¬ 
biles.—Leishman v. Brady, 3 A.2d 
118, 9 W.W.H&rr., Del., 559. 

63. U.S.—Copley v. Stone, D.C.S.C., 
75 F.Supp. 203. 

61 C.J.S.—K) 


Colo.—Alden v. Watson, 102 P.2d 
479, 106 Colo. 103. 

Fla.—Stanley v. Powers, 166 So. 843, 
123 Fla. 359. 

Ga.—Shepherd v. Amos, 42 S.E.2d 
775. 75 Ga.App. 221. 

Ill.—Gleason v. Cunningham, 44 N.E. 

2d 940, 316 Ill App 286. 

N.C—Grant v. McGraw. 46 S.E.2d 
849, 228 NC. 745—Charnock v. 

Taylor, 26 S.E.2d 911, 223 N.C. 360, 
148 AL.R. 1126—Freeman v. 
Thompson. 5 S.E.2d 434, 216 NC. 
484—Anthony v. Knight, 191 S.E. 
323, 211 NC. 637. 

Joint or several liability generally 
see supra fi 427. 

In Ohio 

(1) The rule stated in the text 
has been recognized and applied.— 
Wery v. Seff, 25 N.E.2d 692, 136 
Ohio St. 307—Tamplin v. Pennsyl¬ 
vania R. Co., App, 61 N.E 2d 736- 
Pash v. Fairbanks, Morse & Co., 195 
N.E. 413, 49 Ohio App. 57. 

(2) Thus, it has been held that it 
is proper in a negligence action to 
join as defendants persons who. 
while traveling in opposite direc¬ 
tions on a highway, so negligently 
operated their automobiles as to 
cause plaintiff to veer the course of 
his automobile off the highway caus¬ 
ing the injuries complained of, the 
court stating that it is appropriate 
to speak of concert of action and 
common purpose in actions wherein 
volition or purpose is one of the 
essentials, but that common negli¬ 
gence is a failure to exercise ordi¬ 
nary care, and the purpose of the 
wrongdoer has nothing whatever to 
do with its commission.—Dash v. 

j Fairbanks, Morse & Co., 195 N.E. 413, 

| 49 Ohio App. 57. 

| (3) However, in a subsequent 

opinion it was declared that the rule 
that joint liability for tort lies only 
where wrongdoers have acted in con¬ 
cert in the execution of a common 
purpose and where the want of care 
| of each is of the same character as 
! the want of care of the other applies 
in the case of injuries resulting 
from a collision between two motor 
| vehicles and precludes a joint suit 
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against both drivers where it ap¬ 
pears that they were not acting in 
concert in the execution of a com¬ 
mon purpose.—Davies v. Seasley 4 
App., 34 N.E.2d 265. 

64. Fla.—Stanley v. Powers, 166 So* 
843. 123 Fla 359. 

Ill.—Gleason v. Cunningham, 44 N.E. 

2d 940, 316 Ill.App. 286. 

N.C.—Charnock v. Taylor, 26 N.E.2d 
911, 223 N.C. 360, 148 A.L R. 1126. 
S.D.—Fusfleld v. Smith, 282 N.W, 
523, 66 S.D. 309. 

Right of defendant to bring In other 
persons jointly liable with him see 
infra subdivision c of this section. 

55. U.S—Copley v. Stone. D.C.S.C., 
75 F.Supp. 203. 

Colo.—Alden v. Watson, 102 P.2d‘ 
479, 106 Colo. 103. 

Ga.—Shepherd v. Amos, 42 S.E. 2d 
775, 76 Ga.App. 221. 

Ill.—Gleason v. Cunningham, 44 N. 

E.2d 940, 316 Ill.App. 286 
Mo.—Camden v. St. Louis Public 
Service Co., App., 206 S W.2d 699. 
N.C.—Anthony v. Knight, 191 S.E. 
323, 211 N.C. 637. 

Ohio—TTthoff v. Du Brie, 23 N.E.2$ 
854, 62 Ohio App 285. 

Pa—Farker, to Use of Bunting, v. 
Rodgers. 189 A. 693, 125 Fa.Super. 
48. 

42 C.J. p 1189 note 69. 

Personal representative of one 

driver and person responsible for 
conduct of driver of other vehicle 
held properly joined—Stafford v. 
Central Greyhound Lines, Ohio App.. 
3 4 N.E.2d 587. 

5& Cal.—Tracy v. Brecht, 39 P.2d- 
498, 3 Cal.App.2d 105. 

Ill.—Gleason v. Cunningham, 44 NE. 

2d 940. 316 Ill.App 286. 

Ky.—Roberts v. White, 99 S.W.2d 
447, 266 Ky. 483. 

La.—Brady v. Hollandsworth, App., 
25 So.2d 113—Woodruff v. Stewart, 
App., 6 So. 2d 796. 

Wash —Thornton v. Eneroth, 30 P. 
2d 951, 177 Wash. 1—Graves v. 
Flesher, 28 P.2d 297, 176 WaBh.. 
130. 
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Joinder of the person responsible for a motor ve¬ 
hicle injury and his insurer is discussed supra § 118. 

Family purpose doctrine. In jurisdictions where 
the family purpose doctrine is applied so as to im¬ 
pose liability on the head of the family for the neg¬ 
ligence of a member of the family having general 
authority to drive, discussed supra § 433, the head 
of the family and the member of the family operat¬ 
ing the vehicle at the time the injury occurred may 
be joined as defendants, 67 or the head of the family 
may be sued separately. 58 

Husband and wife. In jurisdictions where hus¬ 
band and wife are jointly liable for torts committed 
by the wife, as discussed in Husband and Wife § 
219 a (3), it has been held that the husband is a 
necessary party in an action to recover damages for 
injuries caused by a motor vehicle driven by the 
wife. 59 The husband need not be joined, however, 
in an action against the wife for an injury for 
which she alone is answerable. 60 Where an injury 
is caused by the negligent operation of a vehicle 
owned jointly by a husband and wife, it has been 
held that the injured person may sue either the 
husband or wife or both. 61 


Owner and bailee. It has been held that a joint 
action may be maintained against the owner and 
bailee of a vehicle if, and only if, the owner and 
bailee exercised joint control at the time of the 
accident. 62 

Owner and operator . Where, under statutes, the 
owner of a motor vehicle may be held liable for in¬ 
juries caused by the negligent operation of the ve¬ 
hicle by another operating the vehicle with the own¬ 
ers consent, express or implied, as discussed supra 
§ 442, it has been held that the owner and the op¬ 
erator may be sued either jointly 63 or severally. 64 
Apart from such statutes, in actions to recover dam¬ 
ages for personal injuries predicated on the neg¬ 
ligent operation of a motor vehicle wrongfully in¬ 
trusted to an incompetent driver, it has been held 
proper to join the owner and driver as parties de¬ 
fendant. 65 

Principal and agent and master and servant. In 
some jurisdictions it is held that the principal 
or master cannot be sued jointly with the driver 
where the master's liability is based solely on the 
rule of respondeat superior, 66 although the injured 
person may bring a suit against the driver or against 


57* Ill.—Martin v. Starr. 255 Ill. 
App. 189. 

66. Ga.—Miller v. Straus, 145 S.E. 
501. 38 Ga App. 781. 

59. Tex.—Levy v. Rogers, Civ. App , 

' 76 S.W.2d 304, error granted. 

60. Tenn.—Foster v. Ingle, 246 S. 
W. 630, 147 Tenn. 217, 27 A.L.R. 
1214. 

61. Fla.—Stanley v. Powers, 166 So. 
843, 123 Fla. 359. 

69. Pa.—Lang v. Hanlon, 153 A. 143, 
302 Pa. 173. 

If Joint oontrol was not exercised 

by owner and bailee case must be 
treated as individual action against 
one having supervision and control. 
—Lang v. Hanlon, 153 A. 143, 302 
Pa. 173. 

63. N.Y.—Sarine v. Maher, 63 N.Y. 
S.2d 241, 187 Misc. 199. 

If the alleged owner la not in fact 
the owner, it is improper to join 
him.—Kearns v. Atkins, La.App., 2 
So.2d 507. 

64, N.Y.—Sarine v. Maher, 63 N.Y. 
S.2d 241, 187 Misc. 199. 

Joint and several liability of owner 
and operator see supra { 397. 
Operator not necessary party 

(1) The operator is not a neces¬ 
sary party in an action against the 
owner.—Davidson v. Ealey, 158 P.2d 
1000, 69 Cal.App.2d 254—Sayles v. 
Peters, 54 P.2d 94, 11 Cal.App.2d 401 
—Carver v. Donin, 50 P.2d 835, 9 


Cal.App 2d 634—Milbum v. Foster, 
47 R2d 1106, 8 Cal.App 2d 478. 

(2) This is true notwithstanding 
provisions of imputed liability stat¬ 
ute providing that operator of ve¬ 
hicle whose negligence is imputed 
to owner shall be made a party de¬ 
fendant if personal service of proc¬ 
ess can be made on him within the 
state, and that on recovery of judg¬ 
ment recourse shall first be had to 
operator's property, and subrogating 
owner to all rights of person injured 
against operator, such provisions be¬ 
ing intended to protect owner from 
results of operator’s negligence in 
so far as possible ns between oper¬ 
ator and owner without interfering 
with rights of injured party.—Dav¬ 
idson v. Ealey, 158 P.2d 1000, 69 Cal. 
App.2d 254. 

65. Ohio.—Wery v. Seff, 25 N.E.2d 
692, 136 Ohio St. 307. 

66 . D.C.—Knox v. Redwine, 59 F.2d 
304, 61 App D.C. 179, certiorari de¬ 
nied Redwine v. Knox. 53 S.Ct. 86, 
287 U.S. 636, 77 L.Ed. 551. 

Me.—Hobbs v. Hurley, 104 A. 815, 
117 Me. 449. 

Ohio.—Albers v. Great Central 

Transport Corp., 60 N E 2d 669, 
145 Ohio St. 129—Wcry v. Self, 25 
N.E 2d 692, 136 Ohio St. 307- 

Kaiser v. Rodenbaugh, Com.Pl., 68 
N.E.2d 239—King v. Corporation 
of Liberty, Ind., 12 Ohio Supp. 147. 
Vt.—Raymond v. Capobianco, 178 A. 
896, 107 Vt. 295, 98 A.L.R. 1051. 
“The theory upon whioh this rule 
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rests is that while the law makes 
the master answerable for the negli¬ 
gent or wrongful act of the servant 
done within the scope of the agency, 
the negligent or wrongful act of the 
servant is neither Jn fact nor in le¬ 
gal intendment the joint act of the 
master and servant."—Raymond v. 
Capobianco, 178 A. 896, 898, 107 Vt. 
295, 98 A.L.R. 1051. 

Inability not based solely on re¬ 
spondeat superior 

(1) Where the owner is an occu¬ 
pant of the car at the time of the 
accident, he and the operator may be 
Joined, since the operator may have 
been negligent in the manner of op¬ 
eration and the owner in permitting 
it to be so operated.—Hoge v. Sois- 
sons, 192 N.E. 860, 48 Ohio App. 221. 

(2) So, In action against master 
and servant, where petition, after al¬ 
leging the relationship and the neg¬ 
ligence of servant, also alleged that 
the master was negligent in employ¬ 
ing the servant to drive automobile 
because latter was an incompetent 
driver, which fact was known to 
master, there was no misjoinder of 
parties.—Kaiser ▼. Rodenbaugh, Ohio 
Com.Pl., 68 N.E.2d 239. 

(3) Similarly, It has been held 
that a petition charging that defend¬ 
ants were engaged in jointly oper¬ 
ating vehicle causing injury is not 
demurrable as joining principal and 
agent in same action involving tort 
liability.—King v. Corporation of 
Liberty. Ind., 18 Ohio Supp. 147. 
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the principal or master .* 7 In other jurisdictions the 
person injured is allowed to sue the principal and 
agent or master and servant jointly , 68 although he 
is not required to do so, and cither may be sued sep¬ 
arately . 69 Where a driver is employed by two or 
more persons, all may be joined as defendants . 70 

Enforcement of Urn. In an action to enforce a 
statutory lien for damages, it has been held that the 
owner of the vehicle is a necessary party , 71 but the 
driver of the automobile, who was using it with 
the owner’s permission, is not , 72 unless a personal 
judgment is sought against him . 78 

c. Addition of Parties 

Under some statutes the original defendants may 
Join or add other persons as defendants. 


General rules and statutory provisions relating 
to the addition of new parties apply in actions to 
recover damages for injuries caused by the opera¬ 
tion of a motor vehicle . 74 Under some statutes 
other persons may properly be added as defend¬ 
ants , 75 and the persons who may be joined depend 
on the terms of the statute invoked . 76 In the ab¬ 
sence of a specific provision making it a matter of 
right, the bringing in of a third party has been held 
to rest in the discretion of the court . 77 Depending 
on the terms of the statute, additional defendants 
may be joined on the theory of sole liability , 78 lia¬ 
bility over , 79 or, likewise, additional defendants may 


67. Me.—Hobbs v. Hurley, 104 A. 
815, 117 Me. 449. 

68 . U 8.—Norwalk v. Air-Way Elec¬ 
tric Appliance Corporation, CCA. 
N.Y, 87 F 2d 317, 110 A.L.R. 183. 

Ala.—Hawkins v. Barber, 163 So. 
608, 231 Ala 53. 

Colo.—Drake v. Hodges, 161 P.2d 
338, 114 Colo. 10. 

Til —Danko v. Meier, 67 N E 2d 162, 
394 Ill. 71—Skitla v. Behon. 175 N. 
E 832, 343 Ill 602—Martin v. 

Starr, 255 Ill App 189—Richard¬ 
son v. Moore, 254 Ill.App 511— 
Barran v. Adaniek, 251 Til App 481. 
Ind—Cushman Motor Delivery Co. v. 
McCabe, 36 N E 2d 7G9, 219 Ind. 
156 

Ky—Sherwood v Huber & Huber 
Motor Exp. Co. 151 S.W.2d 1007, 
286 Ky 775, 135 A L.U. 263 
NY—All v. Delaware* & II It Cor¬ 
poration. 29 N Y S 2d 439, 176 

Misc 977. 

W.Va- -Dee v. Standard Oil Co., 144 
S.E 292, 105 W.Va. 579. 

42 C.J. p 1189 note 77. 

Action against city and policeman 
In action for injuries sustained 
when struck by automobile driven by 
a policeman employed by city, city 
was properly joined with the police¬ 
man as a defendant, in view of the 
fact that, in event of a recovery 
against the policeman, the city 
would be liable over to the police¬ 
man under statute.—Kosiba v. City 
of Syracuse. 24 N.Y S.2d 37, 260 App 
Div. 657, reargument denied 25 N. 
Y.S 2d 1021, 261 App Div. 884, modi¬ 
fied on other grounds 39 N.E.2d 240, 
287 N.Y. 283. 

If the alleged master is not In fact 

the operators master, it is improper 
to join him on the theory that he is. 
—Kearns v. Atkins, La.App., 2 So.2d 
607. 

Xn Pennsylvania 

(1) Under a statute in effect so 
providing, the person Injured Is al¬ 
lowed to sue the master and servant 
jointly, whatever the basis of their 


respective liabilities —East Broad 
Top Transit Co. v. Flood, 192 A. 401, 
326 Pa. 353—Parker, to Use of Bunt¬ 
ing. v. Rodgers, 189 A. 693, 125 Pa. 
Super. 48—Kuhn v. Bishop, Com.Pl., 
86 Pittsb.Deg.J. 36, 51 York Ueg.Rec. 
176. 

(2) Prior to the passage of this 
statute, master and servant could 
not bo sued jointly where the lia¬ 
bility of the master was based on 
the doctrine of respondeat superior. 
—Cioco v. Wiltshire, 20 ra.Dist. & 
Co. 558, 35 Daek.Jur. 65. 

69. Cal —Sanderson v Niemann, 110 
P 2d 1025, 17 Cal 2d 563. 

Ky.—Sherwood v Huber & Huber 
Motor Exp. Co. 151 S.W.2d 1007, 
286 Ky 775. 135 ADR 263. 

NY—All v. Delaware & H. R Cor¬ 
poration. 29 N Y S 2d 439, 176 Misc. 
977— Sehwart v. City of New York, 
25 N Y S 2d 964. 

70. Da—Ca lamia v. Mayer, App., 
174 So. 668. 

71. Tenn —Keller v. Federal Bob 
Brannon Truck Co., 269 S.W. 914, 
151 Tenn. 427. 

72. Tenn.—Keller v. Federal Bob 
Brannon Truck Co, supra. 

73. Tenn.—Keller v. Federal Bob 
Brannon Truck Co., supra. 

74. At any stage of the cause, un¬ 
der a statute so providing, new par¬ 
ties may be added by order of the 
court as the ends of justice may re¬ 
quire.—Long Ben v. Eastern Motor 
Co., 109 A. 286, 94 N.J.Law 34. 

75. N C.—Grant v. McGraw, 46 S. 
E.2d 849, 228 N.C. 745. 

Pa.—McCaulley v. First Nat. Bank 
of Greensburg, 37 Pa.Dist. & Co. 
143—Turner v. Atlantic Refining 
Co.. 28 Pa.Dist. & Co. 337. 

42 C.J. p 1189 note 79. 

Plaintiff cannot alter defendant’s 
rights 

The right of the original defend¬ 
ant to join a person not a party to 
the original action who is, or may 
be, liable to him for all, or part, of 
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plaintiff's claim against him may not 
be altered by a plaintiff who merely 
brings on the record in the first 
instance one of the parties who may 
be liable.—Adam v. Vacquier, D.C. 
Pa., 48 F.Supp. 275. 

76. Party joined as plaintiff held not 
subject to joinder as additional de¬ 
fendant at instance of original de¬ 
fendant —Stokes v. Giarraputo A 
Son, 42 PaDlst. & Co. 161. 

77. N.Y —Jackson v. Blekelhaupt, 
219 NYS 601, 128 Misc. 610. 

S.D —Fusfleld v. Smith, 282 N.W. 
523, 66 S.D. 309. 

78. Pa—Seymour v. Folberg, 46 Pa. 
Dist. & Co. 292, 31 Del.Co. 161— 
Atkinson v. McClain. 35 Pa Dist. 
& Co. 49. 

Nonresident allegedly responsible 

for accident held properly joined by 
original defendants—McCaulley v. 
First Nat. Bank of Greensburg, 37 
PaDlst & Co. 143—McCaulley v. 
Thomas’ Estate, Com.Pl., 88 Pittsb. 
Leg J. 59, 54 York Leg.Rec. 109. 

79. Pa.—Seymour v. Folberg, 46 Pa. 
Dist. & Co. 292, 31 Del.Co. 161. 
The fact that there is aa insur¬ 
ance policy covering original defend¬ 
ant and operator does not preclude 
impleading operator against whom 
original defendant might ultimately 
have right to indemnity.—Barrett v. 
Bowen, 27 N.Y.S 2d 693. 
liability over not shown 

N.Y.—Coyle v. Mason, 33 N Y.S 2d 
694, 263 App Div 1041—Parness v. 
llalpern, 15 N.Y S 2d 109. 257 App. 
Div. 678. 

Pacts wholly defeating plaintiff’s 
claim 

Under a statute permitting a de¬ 
fendant to bring In a third person 
if he shows that some third person, 
not a party to the action, is or will 
be liable to defendant, wholly or in 
part, for the claim made against de¬ 
fendant in the action where the 
showing made by defendant on a mo¬ 
tion to bring in an additional de- 
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be joined on the theory of joint liability . 80 Where 
the third person is charged with liability as a sev¬ 
eral, rather than as a joint, tort-feasor, it has been 
held that no order should be granted bringing in 
such third person as an additional defendant except 
on notice to him . 81 

g 501. Process 

a. In general 

b. Motor carriers 

ft. In General 

At a general rule, process must be eerved In the 
manner authorized by statute. 

Rules as to the nature, necessity, and modes of 
service in civil actions generally have been applied 
in actions for damages for injuries sustained as a 
result of the operation of a motor vehicle . 82 Ordi¬ 


narily, service of process in such actions is a statu¬ 
tory matter , 88 and unless a defendant is served with 
process in some manner authorized by statute the 
court is without authority to proceed . 88 The sum¬ 
mons should clearly set forth the name of the one 
sued . 86 It is also generally true that a court's ju¬ 
risdiction is confined to persons within the territori¬ 
al jurisdiction of the court and service of process 
beyond such limits is ineffective to confer jurisdic¬ 
tion, in the absence of a statute providing other¬ 
wise . 88 

A statute authorizing state-wide venue in certain 
actions involving motor vehicle accidents does not 
by necessary implication authorize state-wide serv¬ 
ice of process . 87 However, some statutes author¬ 
ize service beyond the territorial limits of the court 
in which suit is properly brought . 88 Under a stat¬ 
ute permitting an action against the owner to be 


-fendant Is that the original defend- 
ant will probably be able to adduce 
.evidence that will result in wholly 
.defeating plaintiffs claim, rather 
than evidence that may result in a 
joint judgment against the original 
defendant and the defendant sought 
to be added, it has been held that the 
motion should be denied—Shuler v. 
Whitmore. Rauber & Vlcinus, 246 N. 
Y.S. 628. 138 Misc. 814. affirmed 251 
N.Y.S. 886. 233 App.Div. 892. 

Jbex loot delidtl as governing contri¬ 
bution 

Where the law of the place where 
the accident occurred does not allow 
contribution between Joint tort-feas- 
prs, it has been held that the orig¬ 
inal defendant cannot add other al¬ 
leged Joint tort-feasors as parties.— 
Charlock v. Taylor, 26 S.E.2d 911, 
§23 N O- 360, 148 A.L.R. 1126. 

80. N.C.—Freeman v. Thompson, 6 
S.E.2d 434, 216 N.C. 484—Powell 
v. Smith. 4 S.E.2d 624, 216 N.C. 
242. 

pa.—Seymour v. Folberg, 46 Pa.Dist. 
ft Co. 292. 31 Dcl.Co. 161. 

81. N.Y.—Jackson v. Bickelhaupt, 
219 N.Y.S. 601. 128 Misc. 610. 

42 C.J. p 1189 note 80. 

82. U.S.—Doggett v. Peek, D.C.Tex., 
32 F.Supp. 889. 

Ark.—Lindley v. Kincannon, 140 S. 

W.2d 1006, 200 Ark. 772. 

Mo.—state ex rel. Mlnlhan v. Aron¬ 
son, 166 S.W.2d 404, 350 Mo. 309. 
N.Y.—Kuris v. Pepper Poultry Co., 
21 N.Y.S.2d 791, 174 Misc. 801—- 
Scott v. Dickerson, 8 N.Y.S.2d 656, 
169 Misc. 1047. 

Bssviet on resident agent of for- 
sign corporation held to confer Juris¬ 
diction. 

Ark.—Viking Freight Co. v. Keck, 
153 S.W.2d 166, 202 Ark. 663, re¬ 
heard 168 S.W.2d 167, 202 Ark. 666 


—Viking Freight Co. v. Keck, 163 
S.W 2d 163, 202 Ark. 656, reheard 
153 S W.2d 167, 202 Ark. 656. 

Iowa.—Sehoulte v. Great Lakes For¬ 
warding Corporation, 298 N.W. 
914, 230 Iowa 812. 

83. U.S.—Doggett v. Peek, D.C.Tex., 
32 F.Supp 889. 

Mo.—State ex rel. Mlnlhan v. Aron¬ 
son, 165 SW.2d 404, 350 Mo. 309. 

Process not directed to officer serv¬ 
ing summons 

Under a statute so providing, It is 
no objection to service that the proc¬ 
ess was not directed to the officer 
making the service.—American FI- I 
delity ft Cas. Co. v. Farmer, Ga.App., 
48 S E 2d 122. 

84. Mo—State ex rel. Minihan v. 
Aronson, 165 S.W.2d 404, 360 Mo. 
309. 

Ohio—Klein v. Lust, 143 N.E. 627, 
110 Ohio St. 197—Osmus v. Baum- 
hardt, 192 N.E. 134, 47 Ohio App. 
491. 

Pa.—Shaffer v. Burkhart, Com.Pl., 60 
York Leg.Rec. 53. 

▲ summons directed to 8 bailiff 
of a municipal court in the county of 
defendant's residence has been held 
to be defective—Klein v. Lust, 143 
N.E. 527, 110 Ohio St. 197. * 

85. Summons construed 

Where summons, in action for 
death of person killed because of al¬ 
legedly defective automobile which 
he had hired from lessee of corpora¬ 
tion engaged in licensing equipment 
necessary in business of renting au¬ 
tomobiles for hire to the public, 
commanded sheriff "to summon (cor¬ 
poration) operated by (lessee), R.B. 
S., Mgr., 812 Market St., Chatta¬ 
nooga, Tenn.," and summons was 
served on lessee's manager, It was 
apparent that plaintiff was proceed¬ 
ing against lessee and not against 
corporation.—Stansell v. Hertz Driv- 
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urself System, 144 S.W.2d T84. 176 
Tenn. 612. 

88. Mo.—State ex rel. Minihan v. 
Aronson. 165 S.W.2d 404, 360 Mo. 
309. 

Pa.—IColl v. Pickford, 44 A.2d 276, 
353 Pa. 118—Hartman v. Donahue, 
16 A.2d 691. 142 Ta Super. 382. 

87. Mo.—State ex rel. Mlnlhan v. 
Aronson, 165 S.W.2d 404, 350 Mo. 
309. 

88. Ohio.—Uthoflf v. Du Brie, 23 N. 
E.2d 854, 62 Ohio App. 285—McKee 
v. Liming. 165 N.E. 304, 31 Ohio 
App. 303. 

Pa.—Snyder v. Temple, 16 Pa.Dlst. 
& Co. 712. 

Tenn.—Chickasaw Wood Products 
Co. v. Lane. 126 S.W.2d 164, 22 
Tenn.App. 696. 

Statute liberally construed 

Ohio.—Osmus v. Baum hard t, 192 N. 

E. 134, 47 Ohio App. 491. 
necessary facto must appear 

The petition must allege that 
plaintiff is a resident of the county 
and that defendant is the owner of 
the vehicle, or a motion will lie to 
quash service.—Stern v. Gimbel, 26 
Ohio N.P..N.S., 211. 

Action brought la county where 
damages occurred 

(1) In actions for damages 
brought in the county where the al¬ 
leged damages were sustained, under 
some statutes service may be made 
anywhere within the state.—Koll v. 
Pickford, 44 A.2d 276, 353 Pa. 118— 
Gossard v. Gossard, 178 A. 837, 319 
Pa. 129—Wiesheier v. Kessler, 166 A. 
854, 811 Pa. 380—Hartman v. Dona¬ 
hue, 16 A.2d 691, 142 Pa.Super. 382 
-—Pickering v. Snyder, 27 Pa.Dlst. 9. 

(2) Such a statute has been held 
constitutional.—Garrett ▼. Turner, 
84 A. 364, 236 Pa. 883. 

(2) When officer of county other 
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brought in the county wherein the injured person 
resides, and allowing process to issue against de¬ 
fendant or defendants in other counties, where an 
action is properly brought against the owner in the 
•county in which the injured person resides, process 
may issue to another county as against one alleged 
to be jointly liable with the owner , 89 and, where de¬ 
fendant owner voluntarily appears and answers to 
the merits without service of summons on him, the 
action being rightly brought as to him, summons 
may issue to any other county to a joint defend¬ 
ant . 90 Under such statute, where joint defendants 
are nonresidents of the county wherein suit is 
brought and summons has been issued for them to 
another county, the averments of the petition and 
the proof on the trial must show that plaintiff has 
a valid joint cause of action against the defendants 
on whom valid service is had as well as against the 
.nonresident defendants . 91 

Statute authorising service on driver or custodi¬ 
an. A statute authorizing service on a nonresident 
owner of a motor vehicle by service on the chauf¬ 
feur, operator, or custodian of the vehicle, and not 
'Containing any provision making it reasonably prob¬ 
able that notice of service will be communicated to 
the owner, has been held invalid . 92 

Additional defendants. Any service of process 
authorized on an original defendant may be used 
to serve an additional defendant . 93 Under some 
rules of practice a defendant seeking to bring in 
additional defendants, has no greater rights in se¬ 


curing service than plaintiff had for service in the 
action . 94 

b. Motor Carriers 

In the absence of specific statutory provisions provid¬ 
ing otherwise, the service of process In actions against 
motor carriers for Injuries sustained as a result of the 
operation of a motor vehicle belonging to such carrier 
Is governed by the rules applicable to civil actions gen¬ 
erally. 

In the absence of specific statutory provisions 
providing otherwise, the service of process in ac¬ 
tions against motor carriers for damages for inju¬ 
ries sustained as a result of the operation of a mo¬ 
tor vehicle belonging to such carrier is governed 
by the rules and statutory provisions applicable to 
civil actions generally . 96 Statutes specifically pro¬ 
viding for the mode of service have been held val¬ 
id , 96 and, being procedural, apply to causes of ac¬ 
tion arising prior thereto . 97 Some statutes author¬ 
ize service on the carrier by service on certain 
agents Or Servants of the carrier . 98 Such a statute 
has been construed as not impairing or taking away 
any of the means for service already existing by 
law , 99 but, on the contrary, to be limited to cases 
where there is no other ample legal facility for the 
service of process . 1 

§ 502. -Appointment of State Official as 

Agent 

a. In general 

b. Residence of plaintiff as affecting 

right 


than that where writ issues servos 
writ, he serves it by legislative au¬ 
thority, and not as deputy of officer 
-of county where it issues.—Facken- 
thall v. Wight, 158 A. 680. 104 Pa. 
Super. 216. 

Venus statute held not to restrict 

process statute authorizing service 
•outside county where action brought. 
—Uthoff v. Du Brie, 23 N.E.2d 854, 
62 Ohio App. 285. 

• 89. Ohio.—Gorey v. Black, 125 N.E. 
126, 100 Ohio fit. 73. 

90. Ohio.—Gorey v. Black, supra. 

91. Ohio.—Gorey v. Black, supra. 

92. N.J.—Lepre v. Real Estate-Land 
Title Trust Co., 168 A. 858, 11 N.J. 
Mlsc. 887. 

93. Pa.—tCirelU v. Good Distribu¬ 
tors Inc., 20 Pa.Dist. & Co. 651. 

:94. Pa.—Koll v. Pickford, 44 A.2d 
276, 353 Pa. 118—Hartman v. Don¬ 
ahue, 16 A.2d 691, 142 P&.Super. 
382. 

'98. Mo.—State ex *el. Mlnihan v. 
Aronson, 165 S;W.2d 404, 350 Mo. 
309. 

•98. Ark.—Yocum .v. Oklahoma Tire 


[ & Supply Co., 89 S.W.2d 919, 191 

Ark. 1126. 

Neb—Schwarting v. Off ram, 242 N. 

W. 273, 123 Neb. 76, 81 A.L.R. 769. 
Statute authorizing service on driver 
or custodian of motor vehicle as 
Invalid see supra subdivision a of 
this section. 

97. Ark —Yocum v. Oklahoma Tire 
& Supply Co., 89 S W.2d 919, 191 
Ark. 1126. 

98. Ark.—Viking Freight Co. v. 
Keck, 153 S W.2d 1C6, 202 Ark. 663, 
reheard 153 S.W.2d 167, 202 Ark. 
656—Viking Freight Co. v. Keck, 
153 S.W.2d 163, 20 2 Ark. 656, re¬ 
heard 153 S.W.2d 1G7, 202 Ark. 656 
—Bryant Truck Lines v. Nance, 
134 S.W.2d 555, 199 Ark. 556— 
Yocum v. Oklahoma Tire & Supply 
Co., 89 S.W.2d 919, 191 Ark. 1126. 

Neb.—Schwarting v. Ogram, 242 N. 

W. 273, 123 Neb. 76, 81 A.L.R. 769. 
Statute authorizing service on state 
official as agent for motor carrier 
see infra i 502 a. 

Injury not duo to operation of ve¬ 
hicle 

Service on agent or servant held 
not sufficient to confer jurisdiction 
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where plaintiff's injury was not oc¬ 
casioned by 'Operation of vehicle, 
since statute applies only to actions 
for damages occasioned by negligent 
operation of a vehicle.—Bryant 
Truck Lines v. Nance, 134 S.W.2d 
555, 199 Ark. 556. 

Individually owned oanrier 

A statute authorizing service on 
bus companies or trucking compa¬ 
nies engaged in the business of com¬ 
mon carriers by service of a sum¬ 
mons on a driver engaged in such 
business has been held to authorize 
service on the driver of an individ¬ 
ually owned company, it being clear 
that the legislature intended the 
statute to apply to every owner of 
such business, whether such owner 
be an individual or a company.— 
Schwarting v. Ogram, 242 N.W. 273, 
123 Neb. 76, 81 A.L.R. 769. 

99. Ark.—Missouri Pacific Transp. 
Co. v. Pipkin, 133 S.W.2d 851, 199 
Ark. 339. 

1. Ark.—Llndley v. Klncannon, 140 
S.W.2d 1006, 200 Ark. 772—Bryant 
Truck Lines v. Nance, 134 S.W.2d 
555, 199 Ark. 556—Dixie Motor 
Coach Corporation v. Toler, 126 
S.W.2d 618, 197 Ark. 1097. 
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c. Necessity of accident being within 

state upon highway 

d. Persons subject to constructive serv¬ 

ice 

e. Form of process and mode of service 

f. Proceedings to vacate service 

g. Application and effect of statutes in 

courts of limited jurisdiction 

a. In General 

Statutes authorizing the commencement of a suit 
against a nonresident motorist by service on a state 
official as agent of the nonresident are within the power 
of the legislature to enact, and their validity has gen¬ 
erally been upheld. Such statutes, being in derogation 
of common law, are strictly construed and must be 
strictly followed In order to secure the intended 
benefits. 

The state may, as a condition precedent to the 
use of its highways by a nonresident motorist, re¬ 


quire him to consent to the appointment of a state 
official as his agent for the acceptance of service of 
process in actions arising out of the operation of 
his motor vehicle within the state , 2 or it may ex¬ 
clude a nonresident until a formal appointment is 
made , 3 or declare that the use of its highways by 
the nonresident is the equivalent of the appoint¬ 
ment of a state official as agent for the acceptance 
of the service of process ; 4 and the statutes usually 
make the mere operation of a motor vehicle upon 
the highway by a nonresident the equivalent of a 
formal appointment of a public officer as agent . 5 
The power of the state in the premises and the va¬ 
lidity of statutes enacted pursuant thereto rest on 
the right of the state, in the exercise of its police 
powers, to prescribe regulations necessary for pub¬ 
lic safety and order in the operation of motor ve¬ 
hicles , 6 and the validity of such statutes has gener¬ 
ally been upheld , 7 provided they contain provisions 


2. U.S.—Hess v. Pawloski, Mass., 
47 S.Ct. 632, 274 U.S. 352. 71 L.Ed. 
1091. 

Ky.—Mann v. Humphrey's Adm'x, 79 

S.W.2d 17, 257 Ky. 647, 96 A.L.R. 
584—Hlrsch v. Warren, 68 S.W.2d 
767, 253 Ky. 62. 

Mont.—State ex rel. Thompson v. 
District Court of Fourth Judicial 
Dist. in and for Missoula County, 
91 P.2d 422, 108 Mont. 362. 

Nev.—Kroll v. Nevada Indus. Corp., 
191 P.2d 889. 

N.Y.—Freedman v. Poirier, 236 N.Y. 
S. 96, 134 Misc. 253. affirmed 237 N. 
Y.S. 618, 227 App.Div. 320. 

Pa—Sipe v. Moyers, 44 A.2d 263, 353 
Pa. 76. 

Wis.—State v. Belden, 211 N.W. 916, 
193 Wis 145, 67 A.L.R 1218, re¬ 
hearing* denied 214 N.W. 460, 193 
Wis. 145, 57 A.L.R. 1218. 

3. U.S.—Hess v Pawloski, Mass., 47 
S.Ct. 632, 274 US. 352, 71 L.Ed. 
1091—Kane v. New Jersey. N J., 
37 SCt 30. 242 U.S. 160, 61 L.Ed. 
222 . 

N.J.—Cleary v. Johnston, 74 A. 638, 
79 N.J.Law 49. 

4. US —Hess v. Pawloski, Mass. 
47 SCt 632, 274 U.S. 352, 71 L Ed. 
1091. 

Ky.—Hlrsch v. Warren, 68 S.W.2d 
767, 253 Ky. 62. 

La.—Spearman v. Stover, App., 170 
So. 259. 

Md.—Employers' Liability Assur. 
Corporation v. Perkins, 181 A. 436, 
169 Md. 269. 

Nev.—Kroll v. Nevada Indus. Corp., 
191 P.2d 889. 

Or.—State ex rel. Pardee v. Latour- 
ette, 125 P.2d 750, 168 Or. 584. 

Pa.—Sipe v. Moyers, 44 A.2d 263, 353 
Pa. 76. 

6. U.S.—Denver-Chicago Trucking 

Co. v. Lindeman, D.C.Iowa, 73 F. 
Supp. 925—Andrews v. Joseph Co¬ 


hen & Sons, D C.Tex, 45 F.Supp. 
732—Williams v James, D C.La., 
34 F.Supp. 61—Carby v. Greco, D. 
C.Ky , 31 F.Supp. 251. 

Ill.—Jones v. Pebler, 20 N E 2d 502, 
371 111 309, 125 A.L.R. 451 

Ky.—Hlrsch v. Warren, 68 SW.2d 
767, 253 Ky. 62. 

Nev.—Kroll v. Nevada Indus. Corp., 
191 P.2d 889. 

N.J—Yarborough v Slokum, 33 A.2d 
905, 3 3ft N.J Law 665. 

N.Y.—Cooper v Amchlcr, 35 N Y.S. 
2d 917, 178 Misc. 844—Praete v. 
Adams. 8 NYS.2d 235, 169 Misc. 
776. 

Or.—State ex rel Tardoe v. Latour- 
ette. 125 P 2d 750. 168 Or 584. 
Pa.—Sipe v Mayers, 44 A 2d 263. 353 
Ta. 75—Minehart v. Shaffer, Com. 
PI , 86 Pittsb Leg.J 317. 

Tenn —Carter v. Sohackne, 114 S.W. 

2d 787. 173 Tenn. 44. 

42 C J p 640 note 51. 

Disaffirmance because of Infancy 

(1) Appointment of state official 
for serviee of process, implied by 
law from operation of automobile by 
nonresident within state, cannot be 
disaffirmed because of infancy.—Ge- 
sell v. Wells, 173 N.E. 885, 254 N.Y. 
604. 

(2) This is true whether a minor's 
delegation of power is generally re¬ 
garded as void or merely voidable.— 
Silver Swan Liquor Corporation v. 
Adams, 110 P.2d 1097, 43 Cal App.2d 
Supp. 851. 

6. U.S—Wood v Win B. Reilly A 
Co, D C Ga , 40 F Supp 507. 

Mont—State ex rel. Charette v. Dis¬ 
trict Court of Second Judicial 
Dist. in and for Silver Bow Coun¬ 
ty, 86 P.2d 750, 107 Mont. 489. 

42 C.J. p 640 note 52. 

Power not limited to ageaoy rales 
The state’s police power Is not 
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limited to rules of agency and con¬ 
tract —Oviatt v. Garretson, 171 S.W. 
2d 287, 205 Ark. 792. 

Situation of both parties should 
be considered in determining the 
validity of statutes authorizing serv¬ 
ice on a nonresident motorist by 
service on a state official—Wuchter 
v. Pizzutti. N.J., 48 SCt. 259, 27ft 
US. 13. 72 L.Ed. 446, 67 A L R. 1230. 

7. U.S.*—Hess v. Pawloski, Mass., 

47 S.Ct 632, 274 U.S. 352, 71 L Ed. 
1091—Tublitz v. Hirschfeld, C.C.A. 
N.Y., 118 F.2d 29—Morrow v. Ash¬ 
er, D.C.Tex., 55 F 2d 365—Cohen 
v. Plutschak, D.C N J., 40 F.2d 727 
—Moore v. Payne, D C.La.. 35 F 2d 
232—Jones ▼. Paxton, D.C Minn., 
27 F.2d 364—Panzram v. O’Don¬ 
nell, D C.Minn., 48 F.Supp. 74— 
Bouchillon v. Jordan, D.C.Miss., 
40 F.Supp. 354—Sussan v. Strasser, 
D.C.Pa., 36 F.Supp. 266—Boss v. 
Irvine, D.C.Wash, 28 F.Supp. 983 
—Weiss v. Magnussen, D.C.Va., 1ft 
F.Supp. 948—Carr v. Tennis, D.C, 
Pa., 4 F.Supp. 142. 

Ark—Oviatt v. Garretson, 171 S.W. 
2d 287, 205 Ark. 792—Alexander v. 
Bush, 134 S.W.2d 619, 199 Ark. 
562—Highway Steel & Manufac¬ 
turing Co. v. Kincannon, 127 S.W. 
2d 816, 198 Ark. 134, appeal dis¬ 
missed Highway Steel A Mfg. Co. 
v. Crawford County uit Court, 
60 S.Ct. 88, 308 U.S. 504. 84 L.Ed. 
431, rehearing denied 60 S.Ct. 134, 
308 U.S. 635, 84 L.Ed. 628—Kelso 
v. Bush, 89 S.W.2d 594, 191 Ark. 
1044. 

Conn.—Barbierl v. Pandisci o, 163 A. 
469, 116 Conn. 48—Hartley v. Vi- 
tlello, 154 A. 256, 113 Conn. 74, 
followed in MacDonald v. New¬ 
man, 154 A. 259, 118 Conn. 756. 
Ky.—Hoagland v. Dolan, 81 S.W. 2d 
869. 259 Ky. 1—Hirsch v. Warren, 
68 S.W.2d 767, 26ft Ky. 62. 
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making it reasonably probable that notice of suit or I agent will be communicated to the nonresident de¬ 
notice of service on the state official designated as I fendant who is sued . 8 


Xa.—Roper v. Brooks, 9 So. 2d 485, 
201 La. 185—Maddry v. Moore 
Bros. Lumber Co., App., 197 So. 
653—Galloway v. Wyatt Metal & 
Boiler Works, App., 180 So. 206, 
annulled on other grounds 181 So. 
187, 189 La. 837. 

Md.—Employers* Liability Assur. 
Corporation v. Perkins, 181 A. 436, 
169 Md. 269. 

Minn.—Seitz v. Claybourne, 231 N.W. 
714, 181 Minn. 4—Schilling v. Odle- 
bak, 224 N.W. *694, 177 Minn. 90 
Mont.—State ex rel. Charette v. Dis¬ 
trict Court of Second Judicial Dist. 
in and for Silver Bow County, 86 
P 2d 750, 107 Mont. 489.. 

Neb —Herzoff v. Hommel, 233 N.W. 
458. 120 Nob. 475. 

Nev —Kroll v. Nevada Indus. Corp., 
191 P.2d 889, upholding California 
statute. 

N.H —Poti v. New England Road 
Mach. Co., 140 A. 687, 83 N.H. 232. 
N.J.—Rubin v. Goldberg, 164 A. 635, 
9 N.JMisc. 460. 

N.Y.—Shushereba v. Ames, 175 N E. 
187, 255 N.Y. 490—Hand v. Fraser, 
250 N.Y.S. 947, 233 App.Dlv. 800— 
Maguire v. Reiss, 249 N.Y S 469, 
139 Misc. 886. 

N.C —Alberts v. Alberts, 8 S E 2d 
523, 217 N.C. 443—Wynn v. Robin¬ 
son. 4 S.E 2d 884, 216 N.C. 347— 
Smith v. Haughton, 174 SE 506, 
206 NC 687. 

•Ohio.—Harris v. Owens, 62 N.E.2d 
522. 142 Ohio St. 379—Wilgoren 
v Youngerman, 31 Ohio N.P..N.S , 
225, upholding Massachusetts stat¬ 
ute 

pa.—Sipe v. Moyers, 44 A 2d 263, 353 
Pa 75—Duhin v. City of Philadel¬ 
phia, 34 Pa.Dist. & Co. 61—Rein¬ 
hart v. Shirm, 18 Pa Dist. & Co. 
151. 

Va —Carroll v. Hutchinson, 200 S. 
E 644. 172 Va. 43. 

Wis.—-State v. lielden, 211 NW. 916, 
193 Wis. 145, 67 A.L R. 1218, re¬ 
hearing denied 214 NW. 460, 193 
Wis. 146, 67 A.L.R. 1218. 

_ Statutes as not violating provisions 
of constitution guaranteeing: 
Equal protection see Constitution¬ 
al Law § 559. 

Due process see Constitutional 
Law 8 619. 

Pact that no venue la provided 
.does not render statute unconstitu¬ 
tional.—Bouchillon v. Jordan, D.C. 
Miss., 40 F.Supp. 354. 

: Xdmited to accidents on highway 
It has been held that a statute 
providing for substituted or con¬ 
structive service on nonresident mo¬ 
torists would be invalid if not limit¬ 
ed to actions or proceedings growing 
.•out of accidents or collisions on the 
j highways. 


U.S.—Finn v. Schreiber, D.C.N.Y., 36 
F.Supp. 638. 

Ill.—Brauer Machine & Supply Co. 
for Use of Bituminous Casualty 
Corporation v. Parkhill Truck Co.. 
50 N.E.2d 836, 383 Ill. 569, 148 
A.L.R. 1208. 

Application to resident becoming 
nonresident 

The application of the statute to 
one who was a resident of the state 
when the injury occurred and there¬ 
after became a resident of another 
state does not render it unconst.tu- 
tlonal. 

Mont.—State ex rel. Thompson v. 
District Court of Fourth Judicial 
Dist. in and for Missoula County, 
91 P.2d 422, 108 Mont. 362. 

Ohio.—Hendershot v. Ferkel, 56 N.E. 
2d 205, 144 Ohio St. 112. 

Bxolnslon of nonresident plaintiffs 
from benefits of statute held not to 
render it unconstitutional.—State ex 
rel. Cochran v. Lewis. 159 So. 792, 
118 Fla. 536, 99 A L R. 123. 

Application to nonresident plaintiff 
held not to render statute invalid.— 
State v. Circuit Court for Dane 
County, 244 N W. 766, 209 Wis. 246. 
Residence of plaintiff as affecting 
right see infra subdivision b of 
this section. 

8. US—Wuchter v. Pizzuttl, N.J., 
48 S.Ct. 259, 276 TT.S 13. 72 L Ed. 
446, 57 A.L.R. 1230—Hess v. Paw- 
loski, 47 S.Ct 632, 274 US. 352, 
71 L.Ed. 1091—Powell v. Knight. 
D.C Va., 74 F.Supp. 191—Halliday 
v. Burlington Transp. Co., D.C Mo. 
36 F Supp. 108—Smyrnlos v. Wein- 
traub, DC Mass., 3 F.Supp. 439. 
Conn—Hartley v. Vitiello, 154 A. 255, 
113 Conn. 74, followed in MacDon¬ 
ald v. Newman, 154 A. 259, 113 
Conn. 756. 

Del.—Webb Packing Co. v. Harmon, 
196 A. 168, 9 W.W.Harr. 22. 

Ky—Schaaf v. Brown, 200 S.W.2d 
909, 304 Ky. 466—Hirsch v. Warren, 
68 S W.2d 767, 253 Ky. 62. 

La —Spearman v. Stover, App., 170 
So. 259. 

Md.—Employers* Liability Assur. 
Corporation v. Perkins, 181 A. 436, 
169 Md. 269—Grote v. Rogers, 149 
A. 547, 168 Md. 685, followed in 
149 A. 551, 158 Md. 695. 

Mont.—State ex rel. Charette v. Dis¬ 
trict Court of Second Judicial Dist. 
in and for Silver Bow County, 86 P. 
2d 760, 107 Mont. 489. 

Nev.—Kroll v. Nevada Indus. Corp., 
191 P.2d 889. 

N.J.—Weiner v. Wittman, 27 A.2d 
866, 129 N.J.Law 35. 

N.Y.—Freedman v. Poirier, 237 N.Y. 
S. 618, 227 App.Div. 320—Horvath 
v. Brettschnelder, 227 N.Y.S. 109, 

| 131 Misc. 618, New Jersey statute 
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—Harris v. Equitable Surety Co., 
226 NY.S. 263, 131 Misc. 85. 

Ohio.—Harris v. Owens, 52 N.E.2d 
522. 142 Ohio St. 379. 

Or.—State ex rel. Pardee v. Latour- 
ette, 125 P.2d 750, 168 Or. 584. 
Wis.—State v. Belden, 211 N.W. 916, 
193 Wis. 145, 67 A L R. 1218, re¬ 
hearing denied 214 N.W. 460, 193 
Wis. 145, 57 A.L.R. 1218. 

Reason for rule 

Unless the statute contains a pro¬ 
vision making it reasonably prob¬ 
able that the nonresident will re¬ 
ceive actual notice, it will be entire¬ 
ly possible for a person Injured to 
sue any nonresident he chooses, and 
through service on the state official 
obtain a default judgment against a 
nonresident who has never been in 
the state, who had nothing to do 
with the accident, or whose automo¬ 
bile having been in the state has 
never injured anybody, and a pro¬ 
vision of law for service that leaves 
open such a clear opportunity for 
the commission of fraud or injustice 
Is not a reasonable provision.— 
Wuchter v. Pizzuttl. N.J., 48 S.Ct. 
259, 276 U.S. 13. 72 L.Ed. 446, 57 A. 
LR. 1230. 

Presumption, that agent will inform 

A reasonable probability of com¬ 
munication of notice does not arise 
from the mere presumption that the 
statutory agent will inform his 
principal.—Webb Packing Co. v. Har¬ 
mon, 196 A. 158, 9 W.W.Harr., Del., 
22 . 

Actual notice does not cure invalid¬ 
ity 

(1) The fact that nonresident haa 
actual notice of suit does not ren¬ 
der valid a statute under which the 
suit is brought, which permits serv¬ 
ice of process on state official with¬ 
out providing for notice to nonresi¬ 
dent.—Kroll v. Nevada Indus. Corp., 
Nov., 191 P.2d 889. 

(2) So, personal service on non¬ 
resident has been held not to supply 
constitutional validity to service on 
state official under invalid statute.— 
Wuchter v. Plzzutti, N.J., 48 S.Ct. 
259, 276 U.S. 13, 72 L.Ed. 446, 67 
A.L.R. 1230. 

Plaintiff may mail notioa 

A statute Is not Invalid because 
permitting plaintiff himself to mail 
notice to motorist by registered mail. 
—State ex rel. Charette v. District 
Court of Second Judicial Dist. in and 
for Silver Bow County, 86 P.2d 750, 
107 Mont. 489. 

Absenoe of provision requiring re¬ 
turn receipt held not to render stat¬ 
ute unconstitutional. 

Conn.—Hartley v. Vitiello, 164 A. 
255, 118 Conn. 74, followed in Mac- 
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The purpose of such statutes is to further the 
safety of highway traffic within the state , 9 and to 
facilitate the enforcement of civil remedies by those 
injured in their person or property by nonresi¬ 
dents , 10 by permitting such persons to enforce their 
rights in the courts of the state where the injury 
occurred instead of in the forums of defendant's 
domicile . 11 Although it has been said that such 


statutes were not intended for the benefit of the 
nonresident motorist , 12 he may benefit to some ex¬ 
tent . 18 The statutes are in derogation of common 
law , 14 and must be strictly construed , 15 except 
where such rule of construction has been abrogat¬ 
ed , 16 and a strict compliance with every require¬ 
ment of such statutes is necessary in order to se¬ 
cure the benefits intended. 1 * It has been held that. 


Donald v. Newman. 164 A. 269, 113 
Conn. 766. 

Va.—Carroll v. Hutchinson, 200 S.E. 
644, 172 Va. 43. 

Delivery of ©omplaint not required 
A statute is not invalid because 
It does not require delivery of com¬ 
plaint to motorist, where notice 
states where copy of complaint might 
be found.—State ex rel. Otiarette v. 
District Court of Second Judicial 
Dist. in and for Silver Bow County, 
86 P.2d 760, 107 Mont. 489. 

O. Ill.—Brauer Machine ft Supply 
Co. v. Parkhill Truck Co., 47 N.E. 
2d 621, 318 lll.App. 66. affirmed 
Brauer Machine & Supply Co. for 
Use of Bituminous Casualty Cor¬ 
poration v. Parkhill Truck Co., 60 
N.E 2d 836, 383 Ill. 669, 148 A L.R. 
1208. 

Mont.—State ex rel. Gallagher v. 
District Court of Sixth Judicial 
Dist. in and for Gallatin County, 
114 P.2d 1047, 112 Mont. 253. 

10. Cal.—Briggs v. Superior Court 
of Alameda County, 183 P.2d 758, 
81 Cal.App.2d 240. 

D.C.—Seymour v. Hawkins, 133 F.2d 
16, 76 U.S.App.D.C. 376. 

Kan.—Kelley v. Koctting, 190 P.2d 
361, 164 Kan. 642. 

La.—Roper v. Brooks, 9 So.2d 485, 
201 La. 136—Galloway v. Wyatt 
Metal ft Boiler Works, 181 So. 187, 
189 La. 837. 

Mont.—State ex rel. Gallagher v. 
District Court of Sixth Judicial 
Dist. in and for Gallatin County, 
114 P.2d 1047. 

S.D.—Halverson v. Sonotone Corp., 
27 N.W.2d 696. 

11 . Cal.—Briggs v. Superior Court 
of Alameda County, 183 P.2d 758, 
81 Cal.App.2d 240. 

Ill.—Jones v. Pebler, 20 N.E. 2d 692, 
371 Ill. 309, 126 A.L.R. 461. 

La.—Maddry v. Moore Bros. Lumber 
Co., App., 197 So. 653. 

Mont.—State ex rel. Gallagher v. 
District Court of Sixth Judicial 
Dist. in and for Gallatin County, 
114 P.2d 1047, 112 Mont. 253. 

Dus process on defeadant 
The purpose of the statute is to 
accomplish due process on defend¬ 
ant.—State ex rel. Dresden v. Dis¬ 
trict Court of Second Judicial Dist. 
in and for Bernalillo County, 112 P. 
2d 506, 45 N.M. 119. 

Giving notice 

The purpose of the statute provid¬ 


ing for substituted service of process 
on nonresident motorists was to give 
the classes named therein notice of 
any action brought against them, 
that they might submit themselves 
to the jurisdiction of the court and 
offer such defense as they may be 
advised —Cherry v. HefCernan, 182 
So. 427, 132 Fla. 386. 

12. U.S.—Zavis v. Warren, D.C. 
Wis., 35 F.Supp. 689. 

D.C.—Seymour v. Hawkins, 133 F.2d 
15, 76 U.S.App.D.C. 376. 

13. Ill—Nelson v. Richardson, 16 
N.E.2d 17, 295 lll.App. 604. 

Statutes providing for service of 
process on statutory agent of non¬ 
resident motoriat as affecting pro¬ 
visions tolling statute of limita¬ 
tions where defendant is nonresi¬ 
dent see Limitations of Actions S 
212 . 

14. U S —Commonwealth of Ken¬ 
tucky for Use and Benefit of Kern 
v. Maryland Casualty Co. of Balti¬ 
more, Md., C.C.A.Ky., 122 F.2d 362 
—Warner v. Maddox, D C.Va., 68 
F Supp 27—Dusminski v. Laden- 
heim, D.C.N.V., 43 F.Supp. 139— 
Finn v. Schreiber, D.C.N.Y., 35 F. 
Supp. 638—Kirchner v. N. ft W. 
Overall Co., D.C.S.C., 16 F.Supp. 
915. 

D C.—Wood v. White. App.D.C., 97 F 
2d 646, 68 App.D.C. 341, certiorari 
denied White v. Wood. 58 S Ct. 
1048, 304 U.S 578, 82 L Ed. 1541. 
Ga—Mull v. Taylor, 23 S.E.2d 595, 
68 GaApp. 663. 

Iowa.—Jermaine v. Graf, 283 N.W. 

428, 225 Iowa 1063. 

La—Galloway v. Wyatt Metal & 
Boiler Works, App., 180 So. 206, 
annulled on other grounds 181 So. 
187, 189 La. 837—Spearman v. 

Stover, App., 170 So. 259—Day v. 
Bush, 139 So. 42, 18 La App. 682. 
Mich—Flynn v. Kramer, 261 N.W. 
77, 271 Mich. 500—Brown v. Cleve¬ 
land Tractor Co., 251 N.W. 557, 265 
Mich. 475. 

N.J.—Thomas v. Green, Sup., 68 A. 
2d 539. 

N.Y.—Vecchione v. Palmer, 291 N.Y. 
S. 537, 249 AppDiv. 661—Kornfeld 
v. Hurwitz, 32 N.Y.S.2d 820, 178 
Misc. 216—Balter v. Webner, 23 N. 
Y.S.2d 918, 175 Misc. 184—Haughey 
v. Mineola Garage, 20 N.Y.S.2d 
857, 174 Misc. 332. 

Ohio.—Hendershot v. Ferkel, 66 N.E. 
2d 205, 144 Ohio St. 112. 
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15. U.S.—Commonwealth of Ken¬ 
tucky for Use and Benefit of Kern 
v. Maryland Casualty Co. of Balti¬ 
more, Md., C.C.A.Ky. t 122 F.2d 362 
—Warner v. Maddox. D.C.Va., 68 F. 
Supp. 27—Covert v. Hastings Mfg. 
Co., D.C.Neb. 44 F.Supp. 773—Dus¬ 
minski v. Ladenheim, D.C.N.Y., 43 
F.Supp. 139—Finn v. Schreiber, D. 
C.N.Y., 36 F.Supp. 638. 

Del.—Syracuse Trust Co. v. Keller, 
165 A. 327, 5 W.W.Harr. 304. 

DC.—Wood v. White. 97 F.2d 646, 
68 App.D.C. 341, certiorari denied 
White v. Wood. 58 S.Ct. 1048, 304 
U.S. 578, 82 L.Ed. 1541. 

Ga—Mull v. Taylor, 23 S.E.2d 695, 
68 G&JVpp. 663. 

Ill.—Jones v. Pebler, 16 N.E. 2d 438, 
296 lll.App. 460. reversed on other 
grounds 20 N.E.2d 692, 371 Ill. 309, 
125 A L.R. 451. 

La.—Galloway v. Wyatt Metal ft 
Boiler Works, App., 180 So 206. an¬ 
nulled on other grounds 181 So. 187, 
189 La. 837—Spearman v. Stover, 
App., 170 So. 259—Day v. Bush, 132 
So. 42. 18 La.App. 682. 

Mich.—Flynn v. Kramer, 261 NW. 
77, 271 Mich. 500—Brown v. Cleve¬ 
land Tractor Co., 261 N.W. 667, 265 
Mich 475. 

Neb.—Rose v. Glsi, 298 N.W. 333, 132 
Neb. 593. 

N.J.—Thomas v. Green, Sup., 58 A.2d 
639. 

Ohio.—Donnelly v. Carpenter, 9 N.E. 
2d 885, 55 Ohio 463—Parr v. Gregg. 
42 NE.2d 922, 170 Ohio App. 235- 
Carrier v. Neal, App., 35 N.E.2d 870, 
affirmed 33 N.E.2d 1002, 138 Ohio 
St. 131. 

Pa.—Minehart v. Shaffer, Com.Pl., 86 
Plttsb.Leg.J. 317. 

Xa New York 

(1) The rule stated in the text 
has been followed.—Vecchione v. 
Palmer, 291 N.Y.S. 687, 249 App.Div. 
661—Balter v. Webner, 23 N.Y.S 2d 
918, 175 Misc. 184—Haughey v. Mine¬ 
ola Garage, 20 N.Y.S.2d 857, 174 Misc. 
332. 

(2) It has also been stated, how¬ 
ever, that the statute should be lib¬ 
erally construed.—Salzman v. Attre- 
an, 254 N.Y.S. 288. 142 Misc. 245. 

16. Mont.—State ex rel. Gallagher v. 
District Court of Sixth Judicial 
Dist. in and for Gallatin County, 
114 PM 1047, 112 Mont 263. 

17. U.S.—Burdick v. Powell Bros. 
Truck Lines* C.CA.I1L, 124 FM 
694. 
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where an action for injuries sustained in a motor 
vehicle accident is instituted in a county other than 
that in which the accident occurred, no right of 
service on the state official designated as agent for 
the acceptance of service of process on nonresident 
motorists is allowed . 18 


Such statutes primarily relate to jurisdiction , 19 
and have the effect of placing a nonresident mo¬ 
torist summoned thereunder on a parity with one 
actually summoned within the state . 20 They affect 
substantial rights , 21 and cannot be applied retroac¬ 
tively to actions arising prior to their effective date 


Del.—Syracuse Trust Co. v. Keller, 
165 A. 327, 5 W.W.Harr. 304—Pel- 
stead v. Eastern Shore Express, 
160 A. 910, 6 W.W.Harr. 171. 

Iowa.—Jermaine v. Graf, 283 N.W. 

428, 225 Iowa 1063. 

Ky.—Mann v. Humphrey’s Adm’x, 79 
S.W.2d 17, 257 Ky. 647, 96 A.L.R. 
584. 

La.—Spearman v. Stover, App., 170 
So. 259. 

Minn.—-Schilling v. Odlebak, 224 N. 

W. 694, 177 Minn. 90. 

N.J.—Thomas v. Green, Sup., 58 A.2d 
539. 

N.V —Kornfeld v. Hurwitz, 32 N.Y.S. 

2d 820. 178 Misc 216. 

Ohio—Hendershot v. Ferkel, 56 N.E. 

2d 205. 144 Ohio St. 112. 

Pa—Reinhart v. Shlrm, 18 ra.Dist. & 
Co 151. 

Wis.—State ex rel. Stevens v. Grimm, 
213 N.W. 475, 192 Wis. 601, fol¬ 
lowed in 213 N.W. 476, 192 Wis. 
605. 

Power of equity to correct defects 

The legislature, when it passed the 
statute regarding service of summons 
on nonresident motorists, did not in¬ 
tend that the court should apply such 
rigidity to observance of inconse¬ 
quential procedural provisions of the 
law as to deprive equity of its inher¬ 
ent power to set aright in a judicial 
proceeding that which by inadvert¬ 
ence has become disarranged, and 
where plaintiff’s counsel, through in¬ 
advertence, had omitted to file sum¬ 
mons, complaint and affidavit of serv¬ 
ice within time prescribed by stat¬ 
ute and there was no showing that 
defendant would be prejudiced, plain¬ 
tiff’s motion for leave to file sum¬ 
mons, complaint, and affidavit of 
service would be granted “nunc pro 
tunc.*’—Kornfeld v. Hurwitz, 32 N.Y. 
S.2d 820, 178 Misc. 216. 

18. Pa.—McCall v. Gates, 47 A.2d 
211, 354 Pa. 158—Nathan v. Mc- 
Glnley, 16 A.2d 2, 340 Pa. 10—Wil¬ 
liams v. Meredith, 192 A. 924, 326 
Pa. 570, 115 A.L.R. 890—Roll v. 
Pickford, Com.PL, 94 Pittsb.Leg.J. 
857. 

However, in an early case It was 
held that the statute did not limit 
suit to the county where the accident 
occurred or provide that service of 
process can be made only by an officer 
of that county.—Aversa v. Aubry, 154 
A. 811. 303 Pa. 139. 

Bales of oftvil procedure held to de¬ 
fine the limits of service of process on 
nonresident motorists in view of the 
rule making rules of civil procedure 


applicable if the law authorizes such 
service—McCall v. Gates, 47 A.2d 
211, 354 Pa. 158. 

Besldent and nonresident defendant 

(1) Where action against original 
defendant, in whose automobile plain¬ 
tiff was riding at time of collision, 
was brought in county where origi¬ 
nal defendant resided, and collision, 
which involved automobiles of orig¬ 
inal defendant and a nonresident, oc¬ 
curred in another county, service of 
process on nonresident, as additional 
defendant, by serving process on 
state official under original defend¬ 
ant's petition to bring in nonresident 
as an additional defendant, was held 
invalid.—Nathan v. McGinley, 16 A. 
2d 2, 340 Ta. 10. 

(2) However, it has also been held 
that in such action the original de¬ 
fendants may properly Join as addi¬ 
tional defendant, by writ of scire 
facias, a nonresident allegedly re¬ 
sponsible for the accident, and cause 
service of the writ of scire facias to 
be made on him under the nonresi¬ 
dent servico act.—McCaulley v. First 
Nat. Bank of Greensburg, 37 Pa.Dist. 
& Co. 143. 

19. Ohio.—Harris v. Owens. 52 N.E. 

2d 622, 142 Ohio St. 379—Donnelly 

v. Carpenter, 9 N E 2d 885, 56 Ohio 

463—Parr v. Gregg, 42 N.E.2d 922, 

170 Ohio App. 235—Carrier v. Neal, 

App., 35 N.E.2d 870, affirmed 33 N. 

E.2d 1002, 138 Ohio St. 131. 

To amend reoord of Judgment 

Where judgment was rendered in 
action against nonresident motorist 
and another for damages growing out 
of accident or collision, service of 
process in suit to amend record of the 
judgment in such action at law on 
commissioner of motor vehicles gave 
court jurisdiction of nonresident.— 
Hubley v. Goodwin, 4 A.2d 665, 90 
N.H. 54. 

Taoe of petition as determinative 

(1) Under nonresident motorist 
statute, acquisition of jurisdiction by 
service of process authorized by its 
terms depends on what is disclosed 
on face of petition Itself.—Kelley v. 
Koettlng, 190 P.2d 361, 164 Kan. 542. 

(2) An allegation, that defendant 
“at the time of the accident herein¬ 
above referred to and at this time is 
a nonresident of this state,’’ suffi¬ 
ciently alleged jurisdictional fact of 
nonresidence.—Mann v. Humphrey's 
Adm’x, 79 S.W.2d 17, 257 Ky. 647, 96 
A.L.R. 584. 


90. Ky.—Riggs v. Schneider’s Ex'r, 
130 S.W.2d 816, 279 Ky. 361. 

La.—Roper v. Brooks, 9 So.2d 485, 
201 La. 135—Galloway v. Wyatt 
Metal ft Boiler Works, 181 So. 187, 
189 La. 837. 

N.Y.—Cooper v. Amehler, 35 N.Y.S.2d 
917, 178 Misc. 844. 

Court acquires Jurisdiction of par¬ 
son of nonresident by service in com¬ 
pliance with statute. 

U.S—Williams v. James, D.C.La., 34 
FSupp. 61. 

Conn.—Hartley v. Vitlello, 154 A. 255, 
113 Conn. 74. 

La.—Roper v. Brooks, App., 9 So. 2d 
497, vacated on other grounds 9 So. 
2d 485, 201 La 135. 

N.Y.—Gesell v. Wells, 173 N.E. 885, 
254 N.Y. 604—Cook v. Nelson, 62 
N.Y.S.2d 875, 186 Misc. 1018. 

Personal Judgment oaa be rendered 

against nonresident defendant when 
ho is served with process by service 
on state official in compliance with 
statute.—Mann v. Humphrey's Adm’x, 
79 S.W.2d 17, 257 Ky. 647, 96 A.L.R. 
584. 

Duty of nonresident to Inquire 

On receipt of copy of writ and com¬ 
plaint, nonresident defendant must 
inquire into statutory provisions of 
state before whose court he is sum¬ 
moned.—Barbieri v. Pandiscio, 163 A. 
489, 116 Conn. 48. 

Frooess does not run outside state 

Constructive process does not run 
into the other state, but finds defend¬ 
ant within the state of the action and 
there makes service on him through 
the agent appointed by his act, ac¬ 
companied by due notice to himself. 
—Kroll v. Nevada Indus. Corp., Nev., 
191 P.2d 889. 

Bemoval to federal oourt 

Once jurisdiction of the person of 
a nonresident motorist is acquired by 
the state courts by virtue of con¬ 
structive service under the nonresi¬ 
dent motorists’ service statute, such 
courts are in no different position 
than in any other case where juris¬ 
diction of the person has been ac¬ 
quired, in so far as the provisions of 
law dealing with the removal of caus¬ 
es from the state courts to the fed¬ 
eral courts are concerned.—Cook v. 
Nelson, 62 N.Y.S.2d 875, 186 Misc. 
1018. 

91. D.C.—Wood Y. White, 97 F.2d 
646, 68 App.D.C. 841, certiorari de¬ 
nied White v. Wood, 58 S.Ct. 1048, 
804 U.S. 678, 82 L.Ed. 1541. 
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in the absence of an express requirement . 22 While other cognate statutory provisions . 27 Such stat- 
induding all actions or proceedings fairly intended utes must be given effect in accordance with their 
to be covered thereby , 22 they should not be extend- obvious meaning , 28 and without reading into them 
ed by implication 24 to include causes of action not conditions or exceptions which do not fairly ap- 
described therein . 28 On the other hand, the leg- pear . 29 
islature must be presumed to have intended a rea¬ 
sonable and practical result from the enactment of Motor carriers . Under a statute so providing, 
such statutes , 22 and they must be read together with jurisdiction of a motor carrier may be acquired 

ML Mass.—O’Donnell v. Registrar of | after the adoption of the amendment. | Hand v. Fraser, 250 N.Y.S. 947, 28a 


Motor Vehicles, 186 N.E. 667, 283 
Mass. 375—Paraboschi v. Shaw, 165 
N.E. 445, 258 Mass. 631. 

N.C.—Ashley v. Brown, 151 S.E. 725, 
198 N.C. 369. 

Ohio.—Schaeffer v. Alva West A Co., 
4 N.E 2d 720, 53 Ohio App. 270— 
Wilson v. Silverman, 31 Ohio N.P., 
N.S., 252. 

lm if ths statute is remedial 
only, and does not impair any vested 
rights, it has been held that it will 
not be applied retroactively in the ab¬ 
sence of any requirement in the stat¬ 
ute that it be so applied.—Hartley v. 
Utah Const. Co., C.C.A.Or., 106 F.2d 
953. 

Retroactive operation not Implied 
Mass.—O'Donnell v. Registrar of Mo¬ 
tor Vehicles, 186 N.E. 657, 283 
Mass. 375. 

Procedural amendments 

(1) A nonresident defendant had no 
substantive right requiring process 
to be served on the particular state 
official designated by statute as it 
existed when accident occurred rath¬ 
er than on state official designated by 
statute as it existed when action was 
commenced, since designation of the 
state official was a matter of proce¬ 
dure.—Zavis v. Warren, D.C.Wis., 35 
F.Supp. 689. 

(2) Where nonresident statute In 
force at time of accident provided 
for substituted service on commis¬ 
sioner of motor vehicle department, 
and between the time of accident and 
time action was commenced, legisla¬ 
ture by amendment subsequently 
designated commissioner of public 
safety as officer on whom process 
should be served, and provided that 
department of public B&fety under 
commissioner thereof should consti¬ 
tute motor vehicle department for ad¬ 
ministration of the statute, it was 
held that there was no need for a 
retroactive operation of the amend¬ 
ment since remedy afforded by non¬ 
resident statute was not Interrupted 
and service of process on commis¬ 
sioner of public safety was sufficient 
to give court jurisdiction.—Green v. 
Brinegar, 292 N.W. 229, 228 Iowa 
477. 

(3) So an amendment authorizing 
personal service of the required no¬ 
tices as an alternative to mailing has 
been held to be procedural and, there¬ 
fore, applicable to actions brought 


although the cause of action may 
have arisen prior thereto.—Duggan v. 
Ogden, 180 N.E. 301, 278 Mass. 432, 
82 A.L R. 765 

Amendment providing for notice 

Where the original statute was 
held unconstitutional by reason of 
the absence of provisions for prob¬ 
able notice to the nonresident, and 
was subsequently amended to supply 
the defect in the original act, service 
of process under the original act as 
amended in a cause of action arising 
before the amendment has been held 
to be valid, the language of amend¬ 
ment expressly referring to effect 
to be given original act —Dwyer v. 
Volmar Trucking Corporation, 146 A. 
685, 105 N.J Law 518—Rubin v. Gold¬ 
berg, 154 A. 535, 9 N.J Misc 460. 

23. Pa—Reinhart v. Shirm, 18 Pa. 
Dist. & Co. 151—Badera v. Gocring- 
er Const. Co., Com.Pl., 34 Luz.Leg. 
Reg. 173. 

Third party defendant proceeding 

growing out of automobile collision 
held within purview of statute.— 
Malkin v. Arundel Corporation, D C. 
Md., 36 F.Supp. 948. 

24. U.S.—Kirchner v. N. A W. Over¬ 
all Co. D.C.SC., 16 F.Supp. 915. 

D.C.—Wood v White, 07 F 2d 646, 68 
App.D.C. 341, certiorari denied 
White v. Wood, '58 8 Ct. 1048, 304 
US. 578, 82 LEd 1541. 

N.Y.—Scott v. Dickerson, 8 N.Y.S.2d 
666, 169 Misc. 1047. 

25. U.S.—Finn v. Schreiber, D.C.N. 
Y., 36 F.Supp. 638. 

Ohio.—Mercer Casualty Co. v. Perl¬ 
man, 23 N.E.2d 502, 62 Ohio App. 
133. 

An action based on an assignment 
by Insured under accident policy to 
the insurer which had paid a loss by 
reason of accidental injuries in au¬ 
tomobile collision to the insured was 
not one arising out of, or by reason 
of, an accident or collision in which 
a motor vehicle was involved within 
meaning of statute.—Mercer Casual¬ 
ty Co. v. Perlman, supra. 

26. N.Y.— Hand v. Frazer, 248 N.Y. 
S. 557, 139 Misc. 446, affirmed Hand 
v. Fraser, 250 N.Y.S. 947, 233 App. 
Div. 800. 

Vehicles, whether stationary or In 
motion, held in “operation” within 
meaning of statute.—Hand v. Frazer, 
248 N.Y.S. 557, 139 Misc. 446, affirmed 
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App.Div. 800. 

Nonresident cannot defeat purpose 

A nonresident motorist cannot em¬ 
ploy the terms of the act providing 
for substituted service of process on 
nonresident motorists to defeat the 
purpose of the act.—Cherry v. Heff- 
ernan, 182 So. 427. 132 Fla. 386. 

27. Conn.—Hartley v. Vitiello, 154 
A. 255, 113 Conn. 74, followed in 
MacDonald v. Newman, 1G4 A. 259, 
113 Conn. 756. 

28. Del —Beach v. D. W. Terdue Co., 
163 A. 265, 5 W.W Harr. 285. 

La —Messina v. Bomioino, App., 27 
So.2d 397—Galloway v. Wyatt Met¬ 
al & Boiler Works, App., 180 So. 
206, annulled on other grounds 181 
So. 187, 189 La 837. 
better not disregarded 

Where the language of statute is 
unambiguous, the letter thereof Is 
not to be disregarded under the pre¬ 
text of pursuing Its spirit.—Maddry 
v. Moore Bros Lumber Co., 197 So. 
651, 195 La. 979, answer to certified 
question conformed to 197 So. 653. 

Statute should be uniformly ap¬ 
plied for most beneficial result.— 
Bessan v. Fublic Service Co-Ordinat¬ 
ed Transport, 237 N.Y.S. 689, 135 
Misc. 368. 

“Process 0 as summons 

(1) The term “process,” as used in 
a nonresident motorists' service stat¬ 
ute, has been held to include sum¬ 
mons.—Schilling v. Odlebak, 224 N. 
W. 694, 177 Minn. 90. 

(2) Similarly, it has been stated 
that “process” Is used in such stat¬ 
ute “in the sense of summons ”— 
State ex rel. Dresden v. District 
Court of Second Judicial Dist. in and 
for Bernalillo County, 112 P.2d 506* 
45 N.M. 119. 

29. Del.—Beach v. D. W. Perdue Co.* 
163 A. 265, 5 W.W.Harr. 285. 

Kicnuid of no affect 
Nonresident was held subject to 
service of process by service on state 
official irrespective of whether non¬ 
resident had taken out or had been 
required to procure state license. 
Fla.—State ex rel. Penick A Ford 
v. Civil Court of Record of Duval 
County, 171 So. 616, 126 Fla. 550, 
127 Fla. 331. 

Ky.—Mann v. Humphrey's Adm'x, 79 
S.W.2d 17, 257 Ky. 647, 96 A.L.R. 
584. 
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by service of process on a designated state offi¬ 
cial.® 0 

b. Residence of Plaintiff as Affecting Right 

In the absence of any provision In a statute authoriz¬ 
ing service of process on a state official In an action 
against a nonresident motorist disclosing an intent to 
restrict the benefits of the statute to resident plaintiffs* 
the statute will not be so restricted. 

A nonresident plaintiff may effect service on a 
nonresident motorist by means of service on a 
state official as agent for the nonresident defend¬ 
ant , 31 unless the statute authorizing service of proc¬ 
ess on a state official in an action against a nonresi¬ 
dent motorist discloses an intent on the part of the 
legislature to restrict the benefits of the statute to 
resident plaintiffs . 32 A statutory amendment which 
omitted a provision limiting the right to use con¬ 
structive service to residents has been held to have 
the effect of impliedly extending such right to non¬ 
residents . 33 It is, of course, of no consequence that 
the benefits of the statute are restricted to resident 
plaintiffs where the proofs show that plaintiff is a 
resident , 34 and a foreign corporation registered and 
authorized to transact business within the state has 
been held to qualify as a resident , 35 as has a non¬ 
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resident who has qualified as personal representa¬ 
tive of the estate of a deceased resident . 36 It has 
also been held that, where one of two or more joint 
plaintiffs is a resident and the other or others are 
nonresidents, the one who is a resident may effect 
service under the statute . 37 Under a statute lim¬ 
ited to the use of resident plaintiffs, it has been 
held that residence at the time the cause of action 
arose is the test of whether or not plaintiff is enti¬ 
tled to the statutory benefits , 38 and a nonresident 
plaintiff who falsely states in his complaint that he 
is a resident is estopped to assert that the defect 
was cured by defendant's general appearance, even 
though it appears that defendant knew that plaintiff 
resided outside the state at the time of suit . 39 

c. Necessity of Accident Being within State up¬ 
on Highway 

Generally, statutes authorizing constructive service 
on nonresident motorists can be invoked only in actions 
involving accidents arising out of the use of public high- 
ways within the state. 

Statutes providing for constructive or substituted 
service on nonresident motorists have been held to 
be limited to accidents or collisions occurring with¬ 
in the state . 40 Although there is authority to the 


30. Failure to procure license 

When* domestic corporation had 
complied with statutory provisions 
so that it was authorized to engage 
In business of contract earner of 
freight, hut corporation had failed to 
procure additional license for truck 
involved In accident, the corporation 
could not take advantage of such 
failure to defeat court’s jurisdiction 
based on service of summons and 
complaint on state official as author¬ 
ized by statute.—Muckenfuss v. 
Southern Trnnsp., 29 S E 2d 48G, 201 
S.C. 369. 

31. U S.—Peeples v. Ramspacher, D. 
C.S.C, 29 F.Supp. 632. 

Conn.—Fine v Wcncke, 169 A. 68, 
117 Conn. 683. 

Del.—Beach v. D. W. Perdue Co., 163 
A. 266, 6 W.W.Harr. 285. 

Iowa.—Welsh v. Ruopp, 289 N.W. 
760, 228 Iowa 70. 

Ky.—Hoagland v. Dolan, 81 S.W.2d 
869, 259 Ky. 1. 

Mont.—State ex rel. Gallagher v. 
District Court of Sixth Judicial 
Dfst. in and for Gallatin County, 
114 P 2d 1047, 112 Mont. 253. 

N.H.—Garon v. Poirier, 164 A. 765, 
86 N.H. 174. 

N.Y.—Sobeck v. Koellmer, 265 N.Y.S. 
778, 240 App.Div. 736—Malak v. 
Upton, 3 N.Y.S.2d 248, 166 Misc. 
817. 

N.C.—Alberts v. Alberts, 8 S.E.2d 
523, 217 N.C. 443. 

Wis.—State v. Circuit Court for Dane 
County, 244 N.W. 766. 209 Wis. 246. 
Inclusion or exclusion of nonresident 


plaintiffs within statute as affect¬ 
ing its validity see supra subdi¬ 
vision a of this section. 

Accident outside state 

In an action against a motor car¬ 
rier which had authorized the secre¬ 
tary of state under a statute to re¬ 
ceive service for it, it was held that 
plaintiff was not entitled to the ben¬ 
efit of the statute where he was not 
a resident and the cause of action did 
not arise within the state.—Glazier 
v. Van Sant, D.C.Mo., 33 F.Supp. 113. 
Xn Pennsylvania 

(1) There is authority for the view 
that the statute cannot be employed 
by a nonresident plaintiff. 

U S.—Lambert v. Doyle, D.C.Pa., 70 
F.Supp. 990. 

Pa.—Haddonleigh Estates, Inc., v. 
Spector Motor Service, Inc., 41 Pa. 
Dist. & Co. 246. 

(2) However, there is also author¬ 
ity to the contrary.—Neff v. Hind¬ 
man, D.C.Pa., 77 F.Supp. 4. 

32. Fla.—State ex rel. Cochran v. 
Lewis, 159 So. 792, 118 Fla. 536, 99 
A.L.R. 123. 

N.J.—Charles v. Fischer Baking Co., 
187 A. 176, 117 N.J.Law 116—Leib- 
frled v. Rhodes, 12 A.2d 679, 18 N. 
J.Misc. 464—Rubin v. Goldberg, 154 
A. 535, 9 N.J.Misc. 460. 

33. N.J.—Lelbfried v. Rhodes, 12 A. 
2d 679, 18 N.J.Misc. 464—Gender v. 
Rayburn, 194 A. 441, 16 N.J.Misc. 
704, affirmed 195 A. 513, 119 N.J. 
243. 


Such amendment will not be ap¬ 
plied retroactively to a cause of ac¬ 
tion arising prior thereto.—Gender v. 
Rayburn, supra. 

34. N.J.—Rubin v. Goldberg, 164 A. 
535, 9 N.J.Misc. 460. 

35. Pa.—Haddonleigh Estates, Inc , 
v. Spector Motor Service, Inc., 41 
Pa.Dlst. & Co. 246. 

38. U.S.—Hunt v. Noll, C O.A.Tenn., 
112 F.2d 288, certiorari denied Noll 
v. Hunt. 61 S.Ct. 71, 311 U.S. 690, 85 
L.Hd. 446. 

Season for rule 

The personal representative's suit 
was to enforce a cause of action be¬ 
longing to a deceased resident of the 
state, and, while it is true that the 
cause of action is prosecuted for the 
benefit of deceased's heirs, a recov¬ 
ery would be in the right of deceased 
himself and, if deceased had sur¬ 
vived and brought suit, or if on his 
death a suit had been brought by a 
resident administrator, in either case 
process would have been valid — 
Hunt v. Noll, C C.A.Tenn., 112 F.2d 
288, certiorari denied Noll v. Hunt, 61 
S.Ct. 71, 3J1 US. 690, 85 L.Ed. 446. 

37. Pa.—Haddonleigh Estates, Inc., 
v. Spector Motor Service, Inc., 
41 Pa.Dist. & Co. 24*6. 

38. N.J.—Gender v. Rayburn, 195 A. 
513, 119 N.J.L&w 243. 

39. N.J.—Gender v. Rayburn, supra. 

40. U.S.—Glazier v. Van Sant, D.C. 
Mo., 33 F.Supp. 113—O’Brien v. 
Richtarsic, D.C.N.Y., 2 F.R.D. 42. 
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contrary, 41 it has also been held that the statutes 
are limited to actions involving accidents or negli¬ 
gent operation of a motor vehicle upon the public 
highways. 42 In this connection, a public highway 
is a place to which the public has the right to go, 
and the use of which it has the right to have, under 
reasonable restrictions at all times, 43 and includes 
roads 44 and streets 46 open to the public. Under 
some statutes any road or alley, even if privately 
owned, is for the purposes of the statute considered 
a public highway, 43 but the only driveway which is 
considered as a public highway is a public drive¬ 
way. 47 Of course, where the statute defines the 
term “public highway,” it is controlling. 48 The 
fact that the operation of the statute is limited to 
the area within the boundaries of the highways does 
not mean that the causative force from which the 
damages flow must actually be limited to the con¬ 
fines of the highway ; 49 it is only necessary that the 


causative force originate in the use or operation of 
the vehicle upon the highway. 50 

d. Persons Subject to Constructive Service 

(1) In general 

(2) Personal representatives of deceased 

nonresident 

(3) Who are nonresidents 

(4) Time of nonresidence 

(1) In General 

Generally speaking, the terms of the statute author* 
Izlng constructive service on nonresident motorists de¬ 
termine the persons subject to constructive service there* 
under. 

While statutes authorizing service of process on 
a state official in an action against a nonresident 
motorist will not be extended by implication to in¬ 
clude persons not clearly with their terms, 61 the per- 


N.Y.—Hume V. Rogers. 49 N.Y.S.2d 
209. 

Aooldent on Interstate bridge 

Service in action against nonresi¬ 
dent for damages from collision on 
out-of-state side of center line of in¬ 
terstate bridge was held not author¬ 
ized on ground that treaty between 
the states in question gave the state 
where the action was instituted ex¬ 
clusive jurisdiction over the waters 
between the states including the wa¬ 
ters over which the bridge passed, 
since "exclusive JurisdictIon ,, re¬ 
ferred to police jurisdiction and was 
not intended to deprive the state 
yielding such exclusive jurisdiction 
of it prerogatives of sovereignty or 
any of territory granted by treaty.— 
Clarke v. Ackerman, 278 N.Y.S. 75, 
243 App.Div. 446. 

41. Pa.—Sipe v. Moyers. 44 A.2d 263, 
SS3 Pa. 75. 

42. U.S.—Finn v. Schreiber, D C.N. 
Y., 36 F.Supp. 638—Dworkln v. 
Spector Motor •Service, D.C.Conn., 
3 F.R.D. 340. 

Ill.—Brauer Machine & Supply Co., 
for use of Bituminous Casualty 
Corporation v. Parkhill Truck Co., 
60 N.E.2d 886, 883 Ill. 569, 148 A. 
L.R. 1208. 

Kan.—Kelley v. Koetting, 190 P.2d 
861, 164 Kan. 642. 

La.—Galloway v. Wyatt Metal ft 
Boiler Works, 181 So. 187, 189 La. 
887. 

N.Y.—Zielinski v. Lyford, 28 N.Y.S. 
2d 489, 176 Misc. 617—Haughey v. 
Mineola Garage, 20 N.Y.S.2d 867, 
174 Mlsc. 882. 

Privately owned lot used for park- 
lag is not a “highway.”—Harris v. 
Hanson, D.C.Idaho, 76 F.Supp. 481. 

OoUlsiOB oa World’s Fats grounds 
was held not within purview of stat¬ 


ute.—Catalano v. Maddux, 22 N.Y.S. 
2d 149, 176 Misc. 24. 

43. U.S.--Finn v. Schreiber, D.C.N. 
Y., 35 F.Supp. 638. 

Similar definition 

The term “public highways” in¬ 
cludes every way for travel by per¬ 
sons on foot or with vehicles which 
the public has the right to use either 
conditionally or unconditionally.— 
Galloway v. Wyatt Metal & Boiler 
Works, 181 So. 187, 189 La. 837. 

44. La.—Galloway v. Wyatt Metal ft 
Boiler Works, supra. 

Road not dedicated to publio 

The fact that a road which was 
used by the general public had never 
been dedicated or expropriated os a 
public road and was on private prop¬ 
erty owned by corporation which 
could close road to public use at any 
time could not deprive the road of its 
character as a "public highway."— 
Galloway v. Wyatt Metal ft Boiler 
Works, Bupra. 

45. U.S.—Finn v. Schreiber, D.C.N. 
Y., 35 F.Supp. 638. 

46. N.Y.—Zielinski v. Lyford, 23 N. 
Y.S.2d 489, 175 Misc. 517. 

47. A publio driveway In this con¬ 
nection does not mean a driveway 
which some members of the general 
public may use from time to time be¬ 
cause such use is common to all 
driveways, but means a driveway in 
which the public has some right and 
over which some public officers have 
control.—Zielinski v. Lyford, supra. 

48. N.Y.—Zielinski v. Lyford, supra. 

49. Ill. — Brauer Machine ft Supply 
Go., for Use of Bituminous Casual¬ 
ty Corporation v. Parkhill Truck 
Co., 60 N.E.2d 836, 883 Ill. 669, 148 
A.L.R. 1208. 

80. Ill.—Brauer Machine ft Supply 
Co., for Use of Bituminous Casual¬ 
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ty Corporation v. Parkhill Truck 
Co., supra. 

51. U.S.—Commonwealth of Ken¬ 
tucky, for Use and Benefit of Kern 
v. Maryland Casualty Co. of Balti¬ 
more, Md., C.C.A.Ky. t 112 F.2d 352. 
Iowa.—Jermaine v. Graf, 283 N.W. 
428, 225 Iowa 1063. 

La.—Brassett v. U. S. Fidelity ft 
Guaranty Co, App., 163 So. 471. 
Mich.—Flynn v. Kramer, 261 N.W. 
77, 271 Mich. 500—Brown v. Cleve¬ 
land Tractor Co., 251 N.W. 657, 265 
Mich. 475. 

Neb.—Rose v, Gisi, 298 N.W. 333, 139 
Neb. 693. 

N.J.—Thomas v. Green, 58 A.2d 539* 
—Josephson v. Siegel, 165 A. 869, 
110 N.J.Law 374. 

Ohio.—Donnelly v. Carpenter, 9 N.B^ 
2d 885, 56 Ohio 463. 

Or.—State ex rel. Pardee v. L'atour- 
ette, 125 P.2d 760, 168 Or. 684. 

Ta.—Mldora v. Alflerl, 17 A.2d 873, 
341 Pa. 27—Burns v. Philadelphia 
Transp. Co., 44 Pa.Dist. ft Co. 664 
—Darling v. Paramount Line, Inc., 
Com.Pl., 24 Erie Co. 109. 

Xsrs liberal oonstruotloa cannot* 
for the purpose of embracing other 
persons than those to whom the stat¬ 
ute is expressly made applicable, 
supply that which the legislature 
has, either deliberately, or inadver¬ 
tently, or through lack of foresight, 
omitted.—Downing v. Schwenck, 299 
N.W. 278. 138 Neb. 396. 

Foreign insurance association 

Statute was held not to authorise- 
service on foreign Insurance associ¬ 
ation in which motorist carried auto¬ 
mobile liability insurance where as¬ 
sociation was not licensed and haft 
never done business within the state, 
and had never appointed anyone on 
whom service of process might bo 
made.—State ex rel. Ledin V. Davi- 
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sons included within the terms of such statutes de¬ 
pend on the language of the particular statute taken 
as a whole, 62 and a court is not warranted, under 
the guise of strict construction, in nullifying the plain 
legislative intent by unduly limiting the persons sub¬ 
ject thereto. 52 A statute which merely authorizes 
constructive service on a nonresident operating a 
motor vehicle within the state has been held to 
authorize constructive service on a nonresident only 
where he was personally engaged in the operation 
of the mechanism of the vehicle, 54 and not to au¬ 
thorize constructive service on nonresidents whose 
vehicles are driven within the state by their agents, 
servants, or employees. 65 
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On the other hand, a statute authorizing con¬ 
structive service in case of a nonresident’s “use 
and operation” of a motor vehicle within the state 
has been held to evidence an intent to include per¬ 
sons other than the actual operator of the vehi¬ 
cle, 56 and to authorize constructive service on non¬ 
residents operating vehicles through their agents, 
servants, or employees. 67 The same result has 
been reached under a statute authorizing construc¬ 
tive service on a nonresident in charge of the use 
and operation of a vehicle, 52 or where the vehicle 
is being operated for the nonresident or under his 
control or direction, express or implied, 69 and un¬ 
der other statutes manifesting an intent, expressed 


son, 256 N.W. 718, 216 Wis. 216, 96 
A.L.R. 589. 

Til* lessee of an automobile for 
whom and on whose business It is be¬ 
ing: operated within the state by the 
owner has been held not to be a per¬ 
son having: the automobile operated 
within the meaning of the law.— 
Burns v. Philadelphia Transp. Co, 44 
Pa.Dist. & Co. 654. 

Owner of a semitrailer drawn by a 
motor tractor held not subject to 
constructive service as owner of 
“motor vehicle” in view of distinction 
drawn in the statutes between auto¬ 
trucks, tractors, and trailers and 
semitrailers.—Lowe v. Western Exp. 
Co, 68 N.Y.S 2d 873, 189 Misc. 177. 

Where one of defendants is a resi¬ 
dent of state where accident oc¬ 
curred, constructive service on such 
defendant was ineffective.—Weaver 
v. Marcus, D.C.Va., 73 P.Supp. 736. 

52. U S.—Covert v. Hastings Mfg. 
Co., D.C.Neb., 44 F.Supp. 773. 

Ill.—Jones v. Pebler, 20 N.E.2d 592, 
371 Ill. 309, 126 A.L.R. 461. 

53. Ill.—-Jones v. Pebler, supra. 

Ohio.—Parr v. Gregg, 42 N.E.2d 922, 

170 Ohio App. 235. 

Additional defendant 

“One Is no less a defendant be¬ 
cause he is named an additional de¬ 
fendant, and any service of process 
authorized on a defendant may be 
used to serve an additional defend¬ 
ant.”—Cirelli v. Good Distributors 
Inc., 20 Fa.Dist. ft Co. $61, 662. 

Persons passing through state, as 

well as those merely coming Into 
state, held subject to nonresident mo¬ 
torists' service statute.—Dealer’s 
Transport Co. v. Reese, C.C.A.Ala. ( 
188 F.2d 688, certiorari denied 64 S. 
Ct. 939, 321 U.S. 798, 88 L.Ed. 1086— 
Cohen ▼. PlutschaJt, D.C.N.J., 40 F. 
2d 727. 

Fact that vehicle was not brought 
into state by nonresident defendant 
is Immaterial.—Covert v. Hastings 
Mfg. Co., D.C.Neb., 44 F.Supp. 778. 


Defendants engaged in war work 

The fact that defendants wore en¬ 
gaged In work m aid of winning war 
did not make them immune from 
process—Dealer's Transport Co. v. 
Reese, C.C.A.Ala., 138 F.2d 638, cer¬ 
tiorari denied 64 S.Ct. 939, 321 U.S. 
798, 88 L.Ed. 1086. 

54. U.S —Morrow v. Asher, D.C.Tex., 
55 F.2d 365. 

Mich.—Flynn v. Kramer, 261 N.W. 
77, 271 Mich. 500. 

N.Y.—O’Tier v. Sell, 169 N.E. 624. 
252 N.Y. 400—Wallace v. Smith, 
265 N.Y.S. 253, 238 App Div. 599— 
Gesell v. Wells, 240 N.Y.S. 628. 229 
App.Div. 11, affirmed 173 NE. 885, 
254 N.Y. 604—Jones v. Newman. 
239 N.Y S. 265, 135 Misc. 473. 

Tex —Beard v. Clark, Civ.App., 83 S. 
W 2d 1023, construing Oklahoma 
statute. 

Owner-passenger as operating vehi¬ 
cle 

Where a gratuitous passenger is 
driving defendant’s vehicle, for de¬ 
fendant’s convenience and purposes, 
with his consent and authority, and 
defendant is an occupant of the vehi¬ 
cle at the time, it has been held that 
the vehicle is being operated by de¬ 
fendant.—Wheat v. White, D.C.L&., 38 
F.Supp. 791. 

Xn Ohio 

(1) It has been held that the term 
“operator” within the meaning of 
the statute authorizing constructive 
service on nonresident owners and 
operators means one for whose pur¬ 
poses motor vehicle is being operat¬ 
ed, as well as one physically operat¬ 
ing it, so as to render nonresident 
employer of one driving his own au¬ 
tomobile for such employer’s pur¬ 
poses in state amenable to construc¬ 
tive service of process.—Pray v. 
Meier, 40 N.E.2d 850, 69 Ohio App. 
141, dissenting opinion 48 N.E.2d 318, 
69 Ohio App. 141. 

(2) It has also been held, how¬ 
ever, that the term “operator,” as 
used in such statute, applies only 
to person actually controlling driv¬ 
ing and steering mechanism of ve- 
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hide.—Parr v. Gregg, 42 N.E.2d 922, 
70 Ohio App. 235. 

55. U.S.—Hartley v. Utah Const. Co., 

C. C.A.Or., 106 F 2d 953—Morrow v. 
Asher, D C.Tex., 55 F.2d 365. 

N.Y.—Wallace v. Smith, 265 N.Y.S. 
253, 238 App Dlv. 599. 

56. Ill—Jones v. Pebler, 20 N.E.2d 
592, 371 Ill. 309, 125 A L R. 451. 

Neb—Rose v. Gisl, 298 N.W. 333, 139 
Neb. 593. 

“Use and operation’* means more than 
“operation” 

Iowa.—Skutt v. Dillavou, 13 N.W.2d 
322, 234 Iowa 610, 155 A.L R. 327. 
Neb.—Rose v. Glsi, 298 N.W. 333, 139 
Neb. 593. 

57. U.S —Kemp v. Creston Transfer 
Co., D.C.Iowa, 70 F.Supp. 521—Ed¬ 
wards v. Gisi, P C.Neb , 45 F.Supp. 
17—Covert v. Hastings Mfg. Co., 

D. C.Neb., 44 F.Supp. 773. 

Ill.—Jones v. Pebler, 20 N.E.2d 692. 

371 HI. 309, 125 A.L.R. 451. 

Neb.—Rose v. Gisi, 298 N.W. 333, 139 
Neb. 593. 

58. Iowa—Skutt v. Dillavou, 13 N. 
W.2d 322, 234 Iowa 610, 165 A.L.R. 
327. 

“And” construed as “or” 

A statute authorizing constructive 
service on “any person who is in 
charge of the vehicle and of the use 
and operation thereof” includes any 
person in charge of the vehicle and 
any person in charge of its 'use and 
operation.—Skutt v. Dillavou, supra. 

59. N.C.—Queen City Coach Co. v. 
Chattanooga Medicine Co., 17 S.E. 
2d 478, 220 N.C. 442—Wynn v. Rob¬ 
inson, 4 S.E.2d 884, 216 N.C. 347. 

S.C.—Moorer v. Underwood* 9 S.E.2d 
29, 194 S.C. 73. 

rnrthsrsnoe of defendant’s business 

In order to sustain service under 
such a statute, it must appear that 
vehicle was being operated for de¬ 
fendant on allegation that it was be¬ 
ing used to further and transact de¬ 
fendant's business.—Kirchner v. N. 
ft W. Overall Go., D.C.S.C.. 16 F.Supp. 
915. 
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or implied, to authorize constructive service on 
nonresidents operating motor vehicles through their 
agents, servants, or employees. 60 Under such stat¬ 
utes, it has been held that the fact that the agent 
or servant is a resident of the state does not pre¬ 
clude service on his nonresident principal or mas¬ 
ter, 61 and that the question of the master's or prin¬ 
cipal's liability vel non is not required to be deter¬ 
mined in advance in order to obtain process. 62 

The statutes do not authorize constructive service 
•on a nonresident where no contractual relationship 
whatever exists between the nonresident and the 
driver of the vehicle causing the injury; 63 nor do 
they authorize service on a nonresident employing 
-an independent contractor to work for him. 64 


While the fact that the vehicle involved in the ac¬ 
cident was being operated with the permission of 
the owner, express or implied, does not of itself 
make the driver thereof the agent or employee of 
the owner within a statute authorizing constructive 
service in such cases, 66 under a statute so provid¬ 
ing, nonresidents whose vehicles are being operated 
within the state by another with the permission of 
the owner, express or implied, are subject to con¬ 
structive service of process. 66 Some statutes have 
been held not to be limited to nonresident natural 
persons, but to include every nonresident, individu¬ 
al, member of a partnership, or corporation using 
and operating a motor vehicle over the state high¬ 
ways. 67 


<Ol U.S.—Dealer’s Transport Co. v. 
Reese. C O.A.Ala., 138 F.2d 638, cer¬ 
tiorari denied 64 S.Ct. 039, 321 U.S. 
798, 88 L.Ed. 1086—Banks v. Trav¬ 
elers Ins. Co, D.C.La., 66 F.Supp. 
801—Wheat v. White, D.C.La., 38 
F.Supp. 791. 

Mont.—State ex rel. Gallagher v. Dis¬ 
trict Court of Sixth Judicial Dist. 
in and for Gallatin County, 114 P. 
2d 1047, 112 Mont. 253. 

S.D.—Halverson v. Sonotone Corp., 27 
N.W.2d 596. 

“Chauffeur,” within act providing 
for service of civil process against 
nonresidents involved in automobile 
accidents within state, was used m 
restrictive sense of operator for hire, 
and in a different sense from “chauf¬ 
feurs,” within act regulating Jitneys, 
and a salesman operating employer’s 
automobile in performing duties has 
been held not to be a “chauffeur,” 
within former act.—Day v. Bush, 130 
So. 42. 18 La.App. 682. 

Statute applicable to “owner, chauf¬ 
feur or operator” 

Tenn.—Producers’ & Refiners’ Corpo¬ 
ration v. Illinois Cent. R. Co., 73 
S.W.2d 174, 168 Tenn. 1. 

01* U.S.—Covert v. Hastings Mfg. 
Co., D.C.Neb., 44 F.Supp. 773. 

62. U.S.—Dealerts Transport Co. v. 
Reese, C.C.A.Ala, 138 F.2d 638, cer¬ 
tiorari denied 64 S.Ct. 039, 321 U. 
S. 798. 88 L.Ed. 1086—Kirchner v. 
N. & W. Overall Co., D.C.S.C., 16 F. 
Supp. 915. 

Action within soope of employment 
presumed 

It has been held that, when it is 
shown that a master and servant or 
principal and agent relationship ex¬ 
ists, a presumption arises that the 
servant or agent causing the Injury 
was acting within the scope of his 
employment and that this presump¬ 
tion is sufficient to sustain the court’s 
jurisdiction over his nonresident 
master or principal.—Rose v. Gisi, 
298 N.W. 833, 189 Neb. 598* 


63. Wis.—State ex rel. Oak Park 
Country Club v. Goodland, 7 N.W. 
2d 828, 242 Wia. 320, 144 A.L.R. 
1451. 

Agent employing another to drive 

Where an agent acting outside the 
scope of his employment and with¬ 
out authority employs another to 
drive, the agent's principal is not 
subject to constructive service — 
Blake v. Allen, 20 SE.2d 552, 221 N. 

C. 445. 

Family purpose doctrine inapplica¬ 
ble 

Where petition did not state a 
cause of action against defendant un¬ 
der the family purpose doctrine, at¬ 
tempted service on state official as 
defendant's agent was void and of 
no effect—Commonwealth of Ken¬ 
tucky. for Use and Benefit of Kern 
v. Maryland Casualty Co of Balti¬ 
more, Md., C.CAKy., 112 F 2d 352. 

64 . U.S.—Kirchner v. N. & W. Over¬ 
all Co, DC.S.C. 16 F.Supp 915. 

Cal.—Fuller v. Llndenbaum, 84 P.2d 
155, 29 Cal.App.2d 227. 

Wis.—State ex rel J. A. Sexauer 
Mfg. Co. of New York v. Grimm, 
259 N.W. 262, 217 Wis. 422. 
Commission salesman 

(1) Commission salesman, working 
on own time and in own way, using 
and operating his own automobile, 
not subject to control of nonresident 
for which salesman was making 
sales, has been held to be an inde¬ 
pendent contractor and not an agent. 
—Kirchner v. N. & W. Overall Co., 

D. C.S.C., 16 F.Supp. 915. 

(2) On the other hand, where & 
commission, salesman was engaged 
only in the pursuit of business of 
his employer, and employer was in 
control of manner and continuance of 
the particular service -to be rendered 
by salesman and the final result 
thereof, he was held to be an agent 
and not an independent contractor.— 
Halverson v. Sonotone Corp., S.D., 27 
N.W.2d 696. 


Driver held agent 

Iowa.—Skutt v. Dlllavou, 13 N.W. 2d 
322, 234 Iowa 610, 155 A.L.R. 327. 
Va—Barber v. Textile Machine 
Works, 17 S E.2d 350, 178 Va. 435. 

66. La.—Brossett v. U. S. Fidelity & 
Guaranty Co, App., 153 So. 471. 
Owner in vehicle operated by sou 
Where the owner himself is an oc¬ 
cupant of a vehicle being driven by 
his son, it has been held that the 
son is an authorized employee not¬ 
withstanding son received no com¬ 
pensation for driving.—Duncan v. 
Ashwander, D C.La., 16 F.Supp. 829. 

66. m Dew York 

(1) Under a statute formerly in 
force, constructive service could not 
be had on nonresidents whose vehi¬ 
cles were being operated within the 
state with the permission of the 
owner, express or implied.—O’Tier v. 
Sell. 169 N.E 624, 252 N.Y. 400— 
Zurich General Accident & Liability 
Ins. Co., Limited, of Zurich, Switzer¬ 
land, v. Brooklyn & Queens Transit 
Corporation, 241 N.Y.S. 465, 137 Misc. 
65—Jones v. Newman, 239 N.Y.S. 265, 
135 Misc. 473. 

(2) Under an amendment of the 
statute, however, constructive serv¬ 
ice in such cases is authorized.— 
Lamere v. Franklin, 267 N.Y.S. 310, 
149 Misc. 371. 

67. Ill.—Jones v. Pebler, 20 N.E.2d 
692, 371 Ill. 309, 125 A.L.R. 451. 

Corporations 

(1) Foreign corporations have 
been held subject to constructive 
service under such statutes. 

U.S.—Dealer’s Transport Co. v. 

Reese, C.C.A.Ala., 138 F.2d 638, cer¬ 
tiorari denied 64 S.Ct. 939. 321 U. 
S. 798, 88 L.Ed. 1086—Kemp v. 
Creston Transfer Co., D.C.Iowa, 70 
F.Supp. 521. 

Iowa.—Skutt v, Dillavou, 13 N.W. 2d 
322, 234 Iowa 610, 166 A.L.R. 327. 
N.J.—McLeod v. Bimbaum, 186 A. 

667, 14 N.J.Misc. 486. 

N.Y.—Bischoff v. Schnepp, 249 N.Y. 
S. 49, 189 Misc. 293—Bfess&n v. 
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Ownership of vehicle . A statute, the title of 
which limited its application to nonresident own¬ 
ers, has been held not to authorize constructive 
service of process on nonresident operators or driv¬ 
ers who are not owners. 68 Under other statutes, 
the nonresident’s ownership or lack of ownership 
of the vehicle involved in an accident has been 
held to be immaterial as respects his amenability 
to constructive service of process, 69 and the fact 
that the vehicle is owned by the agent or servant 
driving it has been held not to preclude construc¬ 
tive service on the driver’s principal or master. 70 
Under still other statutes, however, this fact has 
been held to preclude such service on the nonresi¬ 
dent principal or master. 71 


§ 502 

(2) Personal Representatives of Deceased 
Nonresident 

Unless otherwise provided, a nonresident’s personal 
representative Is not amenable to constructive service 
under a statute relating to service of process on non¬ 
resident motorists. 

The agency created by a statute permitting serv¬ 
ice on a nonresident motorist by serving a state of¬ 
ficial has been held to be terminated by the death of 
the motorist, 72 the agency not being one coupled 
with an interest, 73 so that a nonresident’s personal 
representative is not amenable to service under such 
statute. 74 However, the state in the exercise of 
its police power is not bound or limited by the doc¬ 
trine that the death of the principal terminates the 
agency, 75 and, under a statute so providing, service 
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Public Service Co-Ordinated Trans¬ 
port, 237 N.Y.S. 689, 136 Misc. 368 
N C —Wynn v. Robinson, 4 S.E 2d 
884, 216 N.C. 347. 

Pa.—Strosser v. Universal Atlas Ce¬ 
ment Co., 28 Pa Dist. & Co. 646, 46 
Lanc.L Rei* 426. 

Va.—Barber v. Textile Machine 

Works, 17 S.E.2d 369, 178 Va. 435. 

(2) The manner of service under 
such statutes has been said to dif¬ 
fer from that under general statutes 
dealing with service of process on 
foreign corporations.—Schlago v. 
Seaboard Freight Lines, 66 N.Y.S.2d 
369, 187 Misc. 732. 

(3) Service of process on foreign 
corporations generally see Corpora¬ 
tions S§ 1937-1949. 

Individuals 

Ark—Alexander v. Bush, 134 S.W.2d 
619, 199 Ark. 662. 

68 . Or—Stale ex rel. Pardee v. La- 
tourette. 126 P.2d 750. 168 Or. 584. 

69 . U.S.—Dealer’s Transport Co. v. 
Reese, C.C.A.Ala, 138 F.2d 638, cer¬ 
tiorari denied 64 S Ct. 939, 321 U.S. 
798, 88 LEd. 1086--Covert v. Hast¬ 
ings Mfg. Co, D.C.Neb., 44 F.Supp. 
773. 

Mont.—State ex rel Gallagher v. Dis¬ 
trict Court of Sixth Judicial Dist. 
in and for Gallatin County, 114 P. 
2d 1047, 112 Mont. 253. 

S.D.—Halverson v. Sonotone Corp., 
27 N.W.2d 696. 

70. U.S.—Covert v. Hastings Mfg. 
Co., D.C.Neb., 44 F.Supp. 773. 

N.C.-—Queen City Coach Co. v. Chat¬ 
tanooga Medicine Co., 17 S.E.2d 478, 
220 N.C. 442—Wynn v. Robinson, 4 
S.E.2d 884, 216 N.C. 347. 

S.D.—Halverson v. Sonotone Corp., 27 
N.W.2d 696. 

71. U.S.—Kirchner v. N. & W. Over¬ 
all Co., D.C.S.C., 16 F.Supp. 916. 

Mich.—Brown v. Cleveland Tractor 
Co., 261 N.W. 657, 266 Mich. 475. 
N.Y.—Wallace v. Smith, 265 N.Y.S. 
263. 2S8 App.Div. 699. 


Employment of licensed and regis¬ 
tered owner 

(1) It has been held that an indi¬ 
rect acceptance by nonresident of 
rights and privileges conferred by 
state laws, permitting operation of 
motor vehicles in state, as follows 
from such nonresident’s employment 
of duly licensed and registered resi¬ 
dent owner of motor vehicle, does not 
permit constructive service on em¬ 
ployer under a statute authorizing 
such service in suit against nonresi¬ 
dent operator or user of highway for 
any collision in which he may be in¬ 
volved by reason of the operation “by 
him, for him, or under his control or 
direction, express or implied.” 

U.S—Wood v. Wm. B. Reilly & Co., 

D.CCJm, 40 F.Supp. 507—Myers v. 
Katz, 21 S.E.2d 4S2, 67 Ga.App 640. 

(2) The same view has been taken 
under a statute providing that the 
acceptance by a nonresident of the 
privilege of operating a vehicle with¬ 
in the state, as evidenced by the op¬ 
eration of a vehicle by such nonresi¬ 
dent, his agent, or servant on a pub¬ 
lic highway within the state shall be 
deemed to operate as the appoint¬ 
ment of a state official as attorney 
for the acceptance of process in any 
action arising out of an accident in 
which such nonresident, his agent, 
or servant, may be involved.—Clcsas 
v. Hurley Mach. Co., 167 A. 426, 52 R. 
1. 69. 

72. U.S.—Buttson v. Arnold, D.C.Pa., 
4 F.R.D. 492. 

Conn.—Brogan v. Macklin, 9 A. 2d 
499, 126 Conn. 92. 

N.J.—Lepre v. Real Estate-Land Ti¬ 
tle Trust Co., 168 A. 868, 11 N.J. 
Misc. 887. 

Ohio.—Harris v. Owens, 52 N.E.2d 
522, 142 Ohio St. 379. 

73. Ohio.—Harris v. Owens, supra. 

74. U.S.—Warner ▼. Maddox, D.C. 
Va., 68 F.Supp. 27—Buttson v. Arn- 

| old, D.C.Pa., 4 F.R.D. 492. 
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Conn.—Brogan v. Macklin, 9 A.2d 499, 
126 Conn. 92. 

Neb—Downing v. Schwenck, 293 N. 

W. 278, 138 Neb. 395. 

N.J.—Young v. Potter Title & Trust 
Co, 181 A. 44, 115 N.J.Law 518— 
Lepre v. Real Estate-Land Title 
Trust Co. 168 A. 858, 11 N.J.Mlsc. 
887—Boyd v. Lemmerman, 168 A. 
47, 11 N.J.Mlsc. 701. 

N.Y.—Vecchione v. Palmer, 291 N.Y. 

5 537, 249 AppDiv. 661—Balter v. 
Webner, 23 N.Y.S 2d 918. 175 Misc. 
184. 

N C.—Dowling v. Winters, 181 S.E. 
751, 208 N.C. 521. 

Ohio—Harris v. Owens, 52 N.E.2d 
522. 142 Ohio St. 379—Donnelly v. 
Carpenter, 9 N.E.2d 888, 65 Ohio 
463. 

Pa.—Arlotta v. McCauley, 16 Pa Dist. 

6 Co. 657, 79 Pittsb.Leg.J. 132- 
Mi nehart v. Shaffer, Com.Pl., 86 
Pittsb Lcg.J. 317. 

Wis—State ex rel. Ledin v. Davison, 
256 N.W. 718, 216 Wis. 216, 96 A.L. 
R. 589. 

Revival of action against representa¬ 
tive 

Action against nonresident motor¬ 
ist who was served by executing 
service on state official cannot be re¬ 
vived against foreign executor of 
motorist on motorist’s death during 
pendency of action.—Riggs v. Schnei¬ 
der’s Ex'r, 130 S.W.2d 816, 279 Ky. 
361. 

Statute providing for continuing ac¬ 
tion 

Statute providing that actions for 
injuries to person or property may be 
continued against executors or ad¬ 
ministrators was held not to permit 
service on personal representative of 
deceased nonresident owner or oper¬ 
ator of automobile.—Vecchione v. 
Palmer, 291 N.Y.S. 637, 249 App.Div. 
661. 

75. Ark.—Ovlatt v, Garretson, 171 S. 

I W.2d 287, 205 Ark. 792. 
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on the personal representatives of a deceased non¬ 
resident motorist may be validly effected by service 
on the proper state official, 76 although it has been 
stated that, if a statute was amended to permit 
such service, it would be futile, since it would as¬ 
sume to subject such personal representative to a 
suit in personam. 77 ’ 

(3) Who Are Nonresidents 

Whether or not a particular person Is a nonresident 
within the meaning of a statute authorizing constructive 
service on nonresident motorists depends on the applica¬ 
tion of the general rules consistent with the purpose of 
the statutes. 


The question whether or not a particular person 
is a nonresident within the meaning of a statute 
authorizing constructive service on nonresident mo¬ 
torists depends on the application of general prin¬ 
ciples and rules consistent with the purpose of the 
statutes and the evil to be remedied. 76 A foreign 
corporation having an office and place of business 
within the state, in charge of an agent on whom 
service of a suit against it can be lawfully made, 
has been held not to be a nonresident within the 
meaning of the law, 79 but the mere fact that a 
foreign corporation is registered under the laws of 
the state in which suit is brought has been held not 
to deprive it of its status as a nonresident. 60 


70. Ark.—Oviatt ▼. Garret son, su¬ 
pra. 

77. N.Y.—Vecchione v. Palmer, 291 
N.Y.S. 537, 249 App.Div. 661. 

78. U.S.—Suit v. Shailer, D.C.Md., 18 
F.Supp. 568. 

Colo.—Carlson v. District Court of 
City and County of Denver, 180 P. 
2d 525, 116 Colo. 330. 

Tex.—United Services Automobile 
Ass'n v. Harman, Civ.App., 151 S. 
W.2d 609. error dismissed, judg¬ 
ment correct, certiorari denied 62 
S.Ct. 640. 315 U.S. 807, 86 L.Ed. 
1206. 

“IftmrMldMLt,” within statute, re¬ 
fers to an out-of-state person who 
comes to state for a temporary so¬ 
journ, whether he is a transient who 
is merely journeying through the 
atate or one who has come for tem¬ 
porary purposes, which might or 
might not, later, result in the deter¬ 
mination to remain for a considera¬ 
ble period, if not permanently, and, 
while it is not necessary that a per¬ 
son from out-of-state acquire a dom¬ 
iciliary residence in order not to be 
classified as a nonresident, a stay in 
the state of such length coupled with 
an intention to remain long enough, 
that presence in the state cannot be 
classified as merely temporary, is 
essential.—Briggs v. Superior Court 
of Alameda County, 183 P.2d 758, 81 
Cal.App.2d 240. 

Domicils 

(1) “Residence*' has been held syn¬ 
onymous with “domicile” within such 
statutes.—Northwestern Mortgage & 
Security Co. v. Noel Const. Co., 300 
N.W. 28, 71 N.D. 256. 

(2) It has also been held, however, 
th&t actual residence and not domi¬ 
cile Is the proper test in applying the 
statute.—Uslan v. Woronoff, 18 N.Y. 
8.2d 222, 173 Mice. 693, affirmed 21 
N.Y.S.2d 613, 259 App.Div. 1093, re¬ 
argument denied 22 N.Y.S.2d 464, 259 
App.Div. 1117. 

Out-of-state license 

(1) The mere fact that a person's 
motor vehicle bears an out-of-state 


license does not make him a nonres¬ 
ident.—Carlson v. District Court of 
City and County of Denver, 180 P.2d 
525, 116 Colo. 330. 

(2) Such fact, however, together 
with other facts, may be sufficient to 
establish nonresidence.—Bigham v. 
Foor, 158 S.E. 648, 201 N.C. 14. 

Military personnel and wives 

(1) Where member of armed forc¬ 
es from another state was stationed 
in state of forum for a long time pri¬ 
or to date of automobile collision, 
and he stated that he became a resi¬ 
dent of state of forum several 
months before collision and continued 
to be such until after collision, and 
there was no evidence that he was a 
nonresident, he was not a “nonresi¬ 
dent.”—Berger v. Superior Court in 
and for Yuba County, 179 P.2d 600, 79 
Cal.App.2d 425. 

(2) So, the wife of a member of 
the armed forces temporarily as¬ 
signed to duty within state and liv¬ 
ing there for several years has been 
held not to be a “nonresident,” al¬ 
though she and her husband may 
have retained their citizenship in 
some other state and may not have 
acquired citizenship in state of for¬ 
um, and fact that at time of automo¬ 
bile accident she was driving her fa¬ 
ther’s car which was registered in 
another state or that she did or did 
not hold a local operator's license, 
does not affect the question of her 
residence.—Suit v. Shailer, D.C.Md.* 
18 F.Supp. 568. 

(3) It has been held, however, that 
a member of the armed forces dom¬ 
iciled in one state, who was pursu¬ 
ant to military orders transferred to 
a military reservation within terri¬ 
torial boundaries of another state and 
who had no place of abode except the 
barracks on reservation, was a “non¬ 
resident” of the latter state, the 
court distinguishing the Suit case in 
the preceding note In that there the 
wife did not live on a military reser¬ 
vation and was not subject to mili¬ 
tary orders.—United Services Auto¬ 
mobile Ass’n v. Harman, Tex.Civ. 
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App., 151 S.W.2d 609, error dismissed, 
judgment correct, certiorari denied 
62 S.Ct. 640. 315 U.S. 807, 86 L.Ed. 
1206. 

(4) Husband and wife who came to 
state after husband as a member of 
the navy received permanent duty or¬ 
ders and who stated that they then 
intended to reside permanently in the 
state but who, in fact, remained in 
the state only one month and twelve 
days altogether and left the state two 
days after his discharge from the 
navy without awaiting outcome of 
application for a civil service posi¬ 
tion, and later took up permanent 
residence in another state, were “non¬ 
residents" within statute authorizing 
service of process on director of mo¬ 
tor vehicles when a nonresident is 
sued for damages arising out of an 
automobile accident within the state. 
—Briggs v. Superior Court of Alame¬ 
da County, 183 P.2d 768, 81 Cal.App. 
2d 240. 

Person attending college outside of 

state was held to be a “nonresident.” 
—Uslan v. WoronofT, 18 N.Y.S.2d 222, 
173 Misc. 693. affirmed 21 N.Y.S.2d 
613, 259 App.Div. 1093, reargument 
22 N.Y.S.2d 464, 259 App.Div. 1117. 

79. Ga.—Hlrsch v. Shepherd Lum¬ 
ber Corp., 20 S.E.2d 575, 194 Ga. 
113, answer to certified question 
conformed to 21 S.E.2d 110, 67 Ga. 
App. 474. 

Nonresident law not exclusive 
The provisions with respect to ju¬ 
risdiction of a nonresident using the 
highways are not exclusive, but give 
to aggrieved party a choice regard¬ 
ing the manner in which an original 
notice may be served In action 
against nonresident corporation for 
damages growing out of an automo¬ 
bile accident, one of which is by 
service on agent appointed by corpo¬ 
ration.—Schoulte v. Great Lakes For¬ 
warding Corporation, 298 N.W. 914, 
230 Iowa 812. 

80. Pa.—Strosser v. Universal Atlas 
Cement Co., 28 Pa.Dist A Co. 640, 
45 Lanc.L.Rev. 425# 
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(4) Time of Nonresidence 

Unless otherwise provided, the application of stat¬ 
utes authorizing constructive service on nonresident mo¬ 
torists depends on whether or not defendant was a non¬ 
resident at the time the cause of action accrued. 

Unless otherwise provided, 81 the application of 
statutes authorizing constructive or substituted 
service on nonresident motorists depends on wheth¬ 
er or not defendant was a nonresident at the time 
the injury giving rise to the cause of action oc¬ 
curred, and his residence or nonresidence at a time 
subsequent thereto is immaterial. 82 Thus, unless it 
is otherwise provided, either expressly or by nec¬ 
essary implication, 88 such statutes do not apply to 
one who was a resident of the state wherein the 
action is commenced at the time the injury oc¬ 
curred, but became a nonresident thereafter prior 
to the time of the attempted service. 84 This has 
been held to be true notwithstanding it was de¬ 
fendant’s intention when he started the journey 
during which the injury occurred to establish a 
residence outside the state. 85 

e. Form of Process and Mode of Service 

(1) In general 


(2) Notice to nonresident 

(3) Affidavit of compliance 

(1) In General 

Statutes authorizing constructive service on nonresi¬ 
dent motorists have been held not to contemplate that 
the process be other than that issued where the defend¬ 
ant Is a resident, but statutory provisions governing the 
mode of service on the state official must be observed. 

Statutes authorizing constructive service on non¬ 
resident motorists have been held not to contem¬ 
plate that the process or original notice be other 
than that issued where defendant is a resident. 86 
The process need name only the nonresident motor¬ 
ist as defendant, 87 and need not be directed to the 
state official as agent or attorney in fact for the 
nonresident. 88 A mistake in the name of defendant 
may be corrected by an appropriate motion. 88 

Mode of service on state official . Statutory pro¬ 
visions governing the mode of service on the state 
official must be observed, 90 and under some statu¬ 
tory provisions service may be effected either by 
mail or by personal service. 91 It has been held 
that the summons may be served on the proper 
state official by plaintiff, himself, notwithstanding 


81. Ohio.—Ilendershot v. Ferkel, 56 
N.E2d 205, 144 Ohio St. 112. 

82. Colo.—Carlson v. District Court 
of City and County of Denver, 180 
P.2d 525, 116 Colo. 330. 

Ill.—Netter v. King, 73 N.E 2d 708. 
331 Ill App 619. 

Iown.—Welsh v. Ruopp, 289 N.W. 
7-60, 228 Iowa 70. 

N.M—Fisher v Terrell, 187 P.2d 
387, 51 N.M. 427. 

83. Mont.—State ex rel. Thompson 
v. District Court of Fourth Judi¬ 
cial Dist. in and for Missoula 
County, 91 P.2d 422, 108 Mont. 362. 

Ohio.—Hendershot v. Ferkel, 56 N. 

E 2d 205, 144 Ohio St. 112. 

Xn New York 

(1) Under a statute so providing, 
constructive service may be had on 
a resident who departs from the 
state subsequent to the accident or 
collision and remains absent there¬ 
from continuously for more than a 
prescribed period, whether such ab¬ 
sence Is Intended to be temporary 
or permanent.—Reed v. Lombardi, 44 
N.T.S.2d 382, 181 Mlsc. 805. 

(2) Such statute has been held to 
apply to a resident whose departure 
and absence from the state have 
resulted from entrance into the arm¬ 
ed services.—Lerman v. Copperman. 
52 N.Y.S.2d 50, 183 Mlsc. 352—Reed 
v. Lombardi, supra—McNally v. 
Howard, 45 N.Y.S. 2d 7. 

(3) An earlier statute authorizing 
constructive service on residents re¬ 
moving from the state for more 

d C.J.S.-11 


than a prescribed period had been 
held to require more than a tempo¬ 
rary absence.—Marano v. Finn, 281 
N.Y.S. 440, 155 Misc. 793. 

(4) This earlier statute had been 
held not to apply to persons remov¬ 
ing from the state before the stat¬ 
ute became effective —Kurland v. 
Chernobil, 183 NE. 3S0, 260 N.Y. 
254—Continental Casualty Co. v. Nel¬ 
son, 264 N.Y.S. 660, 147 Misc. 821. 

84. U.S.—Suit v. Shailer, D.C Md., 18 
F.Supp. 568. 

D.C.—'Wood v. White, 97 F.2d 646. 
68 App.D.C. 341, certiorari denied 
White v. Wood, 58 S.Ct. 1048, 304 
U.S. 578, 82 L.Ed. 1541. 

Fla.—Red Top Cab & Baggage Co., 
for Use and Benefit of Fountaine, 
v. Holt, 16 So.2d 649, 154 Fla. 77. 
Iowa.—Welsh v. Ruopp, 289 N.W. 
760, 228 Iowa 70. 

N.M.—Fisher v. Terrell, 187 P.2d 387, 
51 N.M. 427. 

N.D.—Northwestern Mortgage & Se¬ 
curity Co. v. Noel Const. Co., 300 
N.W. 28, 71 N.D. 256. 

85. N.D.—Northwestern Mortgage & 
Security Co. v. Noel Const. Co., 
supra. 

88. Ga.—Mull v. Taylor, 23 SE.2d 
595, 68 Ga.App. 663. 

Iowa.—Welsh v. Ruopp, 289 N.W. 
760. 228 Iowa 70. 

failure to set out jurtsdlotlonal 
facts was held not to render orig¬ 
inal notice defective.—Welsh v. 
Ruopp, 289 N.W. 760, 228 Iowa 70. 
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Copy of court order directing serv¬ 
ice pursuant to statute was held not 
required to be served on state offi¬ 
cial.—State ex rel. Dresden v. Dis¬ 
trict Court of Second Judicial Dist. 
in and for Bernalillo County, 112 P. 
2d 506, 45 N.M. 119. 

Defendant’s address 

Statute governing service on non¬ 
resident motor vehicle owners in ac¬ 
cident cases was held i ot to require 
summons to give defendant’s ad¬ 
dress, or contain information enab¬ 
ling sheriff to ascertain it.—Carr v. 
Tennis, D.C.Pa., 4 F.Supp. 142. 

87. Ga.—Mull v. Taylor, 23 S.E.2d 
595, 68 Ga.App. 663 

88. Ga.—Mull v. Taylor, supra. 

89. N.C.—Propst v. Hughes Truck¬ 
ing Co., 27 S.E.2d 152, 223 N.C. 
490. 

90. U.S.—Iser v. Brockway, D.C.Pa., 
25 F.Supp. 221—Corbitt v. Stol- 
wein, D.C.Ohio, 17 F.Supp. 760. 

N.C.—Propst v. Hughes Trucking Co., 

27 S.E.2d 162, 223 N.C. 490. 

Pa.—Aversa v. Aubry, 154 A. 811, 
303 Pa. 139—Werner v. Clingerman, 

28 Pa.Dist. & Co. 200—Poplosky v. 
Knauer, Com.Pl., 7 Sch.Reg. 88. 

Correction of return 

Opportunity should be given to 
make a true and accurate return If 
service in fact was In accorranee 
with statute.—Propst v. Hughes 
Trucking Co.. 27 S.E.2d 152, 223 N.C. 
490. 

91. N.Y.—S&lzman v. Attrean, 254 
N.Y.S. 288, 142 Misc. 245. 
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the provisions of a general statute prohibiting the 
service of a summons by a party to the action. 92 
Service on an assistant to the officer designated by 
statute as the agent for the service of process has 
been held to be sufficient where such assistant is 
clothed with all the powers of the designated offi¬ 
cer. 93 

When service complete . Service on a nonresi¬ 
dent motorist has been held to be complete when 
service is made on the state official without re¬ 
gard to when the nonresident motorist receives no¬ 
tice. 34 Service on the state official has been held 
not to be complete when process is deposited in the 
mails addressed to him, but is complete only when 
it is in fact received by him. 95 

(2) Notice to Nonresident 
Statutory provisions requiring notice to the nonresi¬ 
dent motorist must be complied with. 

Under the various statutes relating to construc¬ 


tive service of process on nonresident motorists, 
unless personal service is required, 96 a copy of the 
complaint, 97 summons or citation, 98 and notice of 
service on the proper state official 99 must be sent 
by mail to defendant at his last known address. 
Where the statute merely directs that the required 
papers be sent by mail, it has been held that either 
registered or regular mail may be employed, 1 and 
under some statutes personal service is a substi¬ 
tute for mailing. 2 Such provisions are calculated 
to give defendant adequate notice of the pendency 
of the action or proceeding, 3 and to make it reason¬ 
ably certain that notice will reach defendant. 4 Un¬ 
less there is compliance with these provisions, the 
court is without jurisdiction; 5 the giving of notice 
is an indispensable step in completing service on a 
nonresident motorist, 6 and it has been held that 
actual knowledge acquired in any other than the 
specified manner will not suffice to confer juris¬ 
diction, 7 but the statutes have been held not to re- 


88 . N.T.—Hart v. Wiener, 17 N.T S. 

2d 87, 258 App.Dlv. 371. 

98 . Del.—Felstead v. Eastern Shore 
Express, 160 A. 910, 5 W.W.Harr. 
171—Creadick v. Keller, Del Super., 
160 A. 909, <5 W.W.Harr. 169-Dcr- 
rickson v. Bannett, 160 A. 907, 5 
W.W.Harr. 165. 

Person designated by secretary of 

state 

Under a statute directing service 
to be made on the secretary of state 
or someone designated by him in his 
office. It has been held that the in¬ 
tendment of the statute is met by 
the service of process, in the ab¬ 
sence of the secretary of state, on 
the official who, in his absence, by 
the direction of the secretary of 
state and in accordance with the 
established practice of the depart¬ 
ment, acts for and in the place of 
the secretary of state within the 
department and particularly with re¬ 
spect to the service of process un¬ 
der the statute, and a designation 
in writing is unnecessary.—Rubin v. 
Goldberg, 164 A. 536, 9 N.J.Misc. 460. 

94 . La.—Allen v. Campbell, App., 
141 So. 82*7. 

N.T.—Bessan v. Public Service Co- 
Ordinated Transport, 237 N.Y.S. 
689, 135 MIbc. 368. 

96. Wis.—State ex rel. Stevens v. 
Grimm, 213 N.W. 475, 192 Wis. 
601, followed in 213 N.W. 476, 192 
Wis. 605. 

96 . N.M.—State ex rel. Dresden v. 
District Court of Second Judicial 
Diet, in and for Bernalillo Coun¬ 
ty, 112 P.2d 506, 45 N.M. 119. 

97. N.T.—Stewart v. Transcontinen¬ 
tal Car Forwarding Co. of Akron, 
Ohio, 7 N.Y.S.2d 926. 169 Misc. 427. 

98 . N.T.—Stewart v. Transcontinen¬ 


tal Car Forwarding Co. of Akron, 
Ohio, supra. 

99. U.S.—Dusminskl v. Ladenheim, 
D.C.N.Y., 43 FSupp 139. 

La.—Spearman v. Stover, App., 170 
So. 2'59. 

N.Y.—Stewart v. Transcontinental 
Car Forwarding Co. of Akron. 
Ohio, 7 N.Y.S 2d 926, 169 Misc. 427. 
Plaintiff himself may mail notice 
N.Y.—Hart v. Wiener, 17 NTS 2d 87, 
258 App.Div. 371. 

1. Wis —Sorenson v. Stowers, 29 N. 
W.2d 512, 251 Wis. 398. 

2. TT.S.—Rmyrnios v. Weintraub, D. 
C.Mass., 3 F.Supp. 439. 

Cal.—Silver Swan Liquor Corpora¬ 
tion v. Adams, 110 P.2d 1097, 43 
Cal.App 2d Supp. 851. 

Mass—Duggan v. Ogden, 180 N.E. 

301, 278 Mass. 432, 82 A.L.R. 765. 
Service In foreign country 

(1) A nonresident motorist, on 
whom personal service was made in 
foreign country by duly qualified 
officer, was properly served with 
process under provision that person¬ 
al service of notice of service and 
copy of summons and complaint on 
defendant wherever found outside 
slate is equivalent of mailing.—Sil¬ 
ver Swan Liquor Corporation v. 
Adams. 110 P.2d 1097, 43 Cal.App.2d 
Supp. 851. 

(2) However, a statute authoriz¬ 
ing delivery of the required papers 
to defendant personally “without the 
state” by an attorney qualified to 
practice in that "state" has been held 
not to authorize service on a defend¬ 
ant in a foreign country, since the 
mention of the specific territory em¬ 
braced within the statute implied 
the exclusion of other territories.— 
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Scott v. Dickerson, 8 N.Y.S 2d 656, 
169 Misc. 1047. 

Documents which may be served 

(1) Under some statutes personal 
service outside the state is a sub¬ 
stitute for mailing a copy of the 
summons and process.—Boss v. Ir¬ 
vine, D.C.Wash., 28 F.Supp 983. 

(2) However it has been held that 

personal service is not available as 
a substitute for mailing notice of 
service on the proper state official.— 
Smith v. Belmore, D.C.Wash, 1 

F.R.D. 633. 

3. U.S.—Zavls v. Warren, DC.Wis., 
35 F.Supp. 689. 

Wis.—State ex rel. Cronkhite v. Bel- 
den, 211 N.W. 916, 214 NW. 460, 
193 Wis. 145, 67 A.L.R. 1218. 

4 . Ohio—Hendershnt v Ferkel, 66 
N.E.2d 205, 144 Ohio St. 112. 

5 . Del. — Webb rarking Co. v Har¬ 
mon, 193 A. 696, 8 W.W.Harr. 476. 

Pa.—McAteer v. Hayward, 36 Pa. 
Dist. & Co. 394. 

6. Letter returned 

Where copies of process addressed 
to nonresident automobile driver 
were sent by registered mail, but let¬ 
ter was returned, service on regis¬ 
trar of motor vehicles was held in¬ 
sufficient.—Smyrnios v. Weintraub, 
D.C.Mass., 3 F.Supp. 439. 

7. U.S.—Smith v. Belmore, D.C. 
Wash., 1 F.R.D. 633. 

Del—Webb Packing Co. v. Harmon, 
196 A. 158. 9 W.W.Harr. 22. 

Md.—Employers’ Liability Assur. 
Corporation v. Perkins, 181 A 436, 
169 Md. 269. 

N.J.—Weiner v. Wittman, 27 A.2d 
866, 129 N.J.L&W 35. 

Pa.—McAteer v. Hayward, 86 Pa. 
Diet. & Co. 394. 

Wis.—State ex rel. Stevens ▼. 
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quire that notice actually be delivered to defendant 
in every case. 8 However, if defendant is fairly 
apprised by notice that an action has been com¬ 
menced against him and is given a fair opportunity 
to defend, substantial compliance with the provi¬ 
sions for giving notice will suffice to confer juris¬ 
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diction. 9 The required notice must be seasonably 
given, 19 and must comply with the statutory re¬ 
quirements as to contents, 11 but, unless otherwise 
provided by statute, need not use any specific words 
or language, or be in any particular form. 12 Where 
the acts of compliance are such as to make it rea- 


Grlmm, 213 N.W. 47*5, 102 Wis. 601, 

followed In 213 N.W. 476, 192 Wis. 

605. 

A special appearance, entered to 
vacate the service for invalidity, can¬ 
not operate to cure the invalidity.— 
Syracuse Trust Co. v. Keller, Del., 
165 A. 327, 5 W.W.Harr. 304. 

8 . U.S.—Morris v. Argo-Collier 

Truck Line, D.C.Ky., 39 F.Supp. 

602 

Ohio—Hendershot v. Fcrkel, 66 N.E. 

2d 205, 144 Ohio St 112. 

“Plaintiffs cannot be charged with 
responsibility to see that the post'll 
department makes delivery of mail 
properly addressed "—S irenson v. 
Stowers, Wis., 2D NW2d 612, -514, 
251 Wis. 398. 

Actual notice 

It has been broadly stated that 
actual notice to defendant is nec- 
espary.—Alexander v Bush, 134 S. 
W 2d 519, 190 Ark 562 
Beceipt by defendant personally 

(1) The fact that a letter contain¬ 
ing the required notice Is not handed 
to defendant personally has been 
held to be immaterial —fJosoll v. 
Wells, 240 NTS. 628, 229 App Div 
11, affirmed 173 NE R8‘5, 254 NY. 
604—O’Tier v. Sell, 235 N Y.S. 534, 
22*6 App Div. 434, reversed on other 
grounds 169 N E. 624, 262 NY 400, 
followed in Uda v. Yale Upholster¬ 
ing Mfg. Co., 242 N.Y.S. 862, 229 
App.Dlv. 842. 

(2) A nonresident may by his con¬ 
duct adopt or ratify the act of an¬ 
other in receiving the notice for him. 
—Gosell v. Wells, supra. 

Xn Virginia 

(1) It has been stated that the 
statute provides for the process or 
notice to be forthwith sent to de¬ 
fendant or defendants and that plain¬ 
tiff does not meet the requirement 
by showing that anything less than 
that was done, as, for instance, by 
showing that the director of motor 
vehicles sent a copy of the summons 
or notice addressed to defendant at 
his last known post-office address.— 
Weiss v. Magnuasen, D.CIVa., 13 F. 
Supp. 948. 

(2) However, it has also been stat¬ 
ed that a reasonable interpretation 
of the legislative Intent would ap¬ 
pear to be that such notice be sent 
to a place or address at which it is 
probable the notice will be received 
by the addressee.—Powell v, Knight, 
D.C.V&., 74 F.Supp. 191. 


9. N.Y.—Gosell v. Wells, 240 N.Y.S. 
628, 229 App DIV. 11. 

Although citations to employer and 
employee were switched In letters 
addressed to each separately, where 
letters contained copies of petition, 
sufficient compliance with the stat¬ 
utory requirements was held shown. 
—Allen v. Campbell, La.App., 141 
So. 827. 

Omission of complaint 

Mailing of summons of service has 
bi*en held sufficient to confer juris¬ 
diction over defendant, although 
complaint was not mailed with the 
summons, omission being a nv*re ir¬ 
regularity.—Stewart v. Transconti¬ 
nental Car Forwarding Co. of Akron, 
Ohio, 7 N.Y.S 2d 926, 169 Misc. 427. 

What constitutes notice “sent by 
plaintiff” 

(1) A provision requiring that no¬ 
tice be “sent by the plaintiff” has 
been held not to requiro that the 
letter be posted by plaintiff person¬ 
ally. 

La —Allen v. Campbell, A^p, 141 
.So. 827. 

Vt—Brammall v. LaRose, 165 A 
916, 105 Vt. .345. followed in 166 
A. 918, 105 Vt. 352. 

(2) Under such provision notice 
may be Hent by plaintiff's attorney 
—Brammall v. LaRose, supia. 

10. Del.—Webb Packing Co. v. Har¬ 
mon, 196 A. 158, 9 W.W.Harr. 22. 

N.Y.—Spitalny v. Le Cakes, 68 N.Y.S. 

2d 100, 187 Misc. 763. 

Seasonable dispatch 

Under statute silent as to time of 
mailing, it has been held that mail¬ 
ing must be made with all reasona¬ 
ble dispatch.—Hartley v. Vitiello, 154 
A. 255, 113 Conn, 74, followed in Mac¬ 
Donald v. Newman, 154 A. 259, 113 
Conn. 756. 

Notioe before service 

Notice of the serving and filing 
of process on the proper state official 
cannot be mailed prior to the per¬ 
formance of that act.—State ex rel. 
Stevens v. Grimm, 213 N.W. 475, 
192 Wis. 601, followed in 213 N.W. 
476, 192 Wis. 605. 

“forthwith” 

(1) “Forthwith”, as used In a 
statute requiring notice of service 
on the state official to be mailed to 
the nonresident forthwith, has been 
held to mean with due diligence un¬ 
der all the circumstances.—Reynolds 
v. Dorrance, C.C.A.V&., 94 F.2d 184. 
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(2) Similarly, such statute Ins 
been construed as meaning notice 
must be sent with all reasonable 
dispatch after return of service, and, 
in any event, before the rule day for 
filing declaration.—Webb Packing Co 
v Harmon, Del., 196 A. 168, 9 W.W. 
Harr. 22. 

(3) So, where notices were origi¬ 
nally sent to wrong address, but 
were promptly mailed to defendant’s 
correct address wh'*n it wa* ascer¬ 
tained, and were received by defend¬ 
ant in ample time for him to ap¬ 
pear, notices were sent "forthwith.” 
—Reynolds v. Dorrance, C.C.A.Va., 
94 F.2d 184. 

(4) A delay of three days has been 
held not to constitute a failure to 
mail “forthwith"—Devier v. Gporge 
Cole Motor Co, D.C Va., 27 F Supp. 
978. 

11. TT S —Dusminskl v. Ladenheim, 

DCN.Y., 43 F Supp. 139. 

Del —Webb Packing Co. v. Harmon, 

19«G A. 158, 9 W.W Harr. 22. 

Notice of effect of service on stat¬ 
utory agent must be regarded as a 
material and inseparable part of • 
process where legislature has di¬ 
rected it —Webb Packing Co. v. Har¬ 
mon, supra—Webb Packing Co v. 
Harmon. 193 A. 596, 8 W W.Harr., 
Del., 476—Biddle v. Boyd, 193 A. 593, 

8 W W llarr., Del. 469—Felstead v. 
Eastern Shore Express, 160 A. 910, 

6 W.W Hair., Del., 171. 

12. N Y.—Continental Casualty Co. 

v. Nelson, 264 N.Y.S. ©60, 147 Misc. 

821. 

Notioe of service held sufficient 

Notice informing defendant that 
suit had been brought against her 
that copy of summons was being in¬ 
closed, and that under law that was 
as effectual as if service had been 
made on her personally in this state, 
although not expressly Informing de¬ 
fendant that summons had been 
served on state official under statute, 
was sufficient compliance with stat¬ 
ute whero copy of summons Inclosed 
revealed fact —Biddle v. Boyd, 193 A. 
693, 8 W.W.Harr., Del., 469. 

The omission of the middle Initial 

or the insertion of an erroneous ini¬ 
tial in the place of the correct one 
of a defendant will not of itself op¬ 
erate to invalidate notice given by 
mail.—Schaaf v. Brown, 200 S.W.2d 
909, 304 Ky. 466. 
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sonably probable that defendant will receive actual 
notice, he should not be permitted to evade the stat¬ 
ute on technical grounds by acts of his own. 18 

Address . Where the statute directs that notice 
or process be mailed to the nonresident motorist, it 
has been held that a letter mailed to his last known 
or supposed address does not meet the requirements 
of the statute, 14 but a letter mailed to an address 
at which, it is probable, delivery will be made sat¬ 
isfies the statutory requirements. 16 The require¬ 
ment that notice be mailed to his “last known ad¬ 
dress” does not mean his present address; 16 nor 
does it mean his last address known to plaintiff, 17 
but the last known address to persons who would be 
expected to know it. 18 Plaintiff must exercise due 
diligence to ascertain the last known address of the 
nonresident motorist, 16 and, as far as it is reason¬ 
ably possible to ascertain the address, plaintiff must 
do so at his peril. 20 It has been held, however, that 


plaintiff has a right to rely on the address given by 
the nonresident motorist to the proper public au¬ 
thority at the time of the accident. 21 Where the 
nonresident motorist actually receives the notice 
mailed, service is not invalid by reason of the fact 
that it was addressed to him at a place other than 
his residence, 22 such as his place of business, 28 or 
at the place of business of a third person. 24 A let¬ 
ter addressed to the nonresident motorist, care of 
general delivery in the city or town of his resi¬ 
dence, has been held insufficient in the absence of 
evidence that he knew of the presence of the let¬ 
ter at the post office and failed or refused to call 
for it. 26 

Return receipt Under some statutes, where no¬ 
tice is attempted by registered mail, the nonresi¬ 
dent’s return receipt is required to be filed in the 
proceedings, 26 and such receipt must comply with 
the statutory requirements. 27 Where the nonresi- 


13L Ky.—Schaaf v. Brown, supra. 

14. Del.—Syracuse Trust Co. v. 
Keller, 165 A. 827, 5 W.W.Harr. 
804. 

15. U.S.—Powell v. Knight, D.C.Va., 
74 F.Supp. 191. 

16. Pa.—Wiest v. Heffernan, 17 Pa. 
Dlst. & Co. 212. 

17. U.S.—Glenn v. Holub, D.C Iowa, 
86 F.Supp. 941. 

Conn.—Hartley y. Vitiello, 154 A. 
* 256, 113 Conn. 74, followed in Mac¬ 
Donald v. Newman. 154 A. 259, 113 
Conn. 756. 

Ohio.—Hendershot v. Ferkel, 67 N.E. 
2d 819, 74 Ohio App. 106, reversed 
on other grounds 66 N.E.2d 206, 
144 Ohio St. 112. 

Wis.—State v. Belden, 211 N.W. 916, 
193 Wis. 146, 57 A.L.R. 1218, re¬ 
hearing denied 214 N.W. 460, 193 
Wis. 146. 67 A.L.R. 1218. 

18. Conn.—Hartley v. Vitiello, 154 A. 
255, 113 Conn. 74, followed in Mac¬ 
Donald v. Newman, 154 A. 259, 113 
Conn. 756. 

Ohio.—Hendershot v. Ferkel, 57 N.E. 
2d 819,. 74 Ohio App. 106, reversed 
on other grounds 56 N.E.2d 205, 
144 Ohio St. 112. 

19. Ohio.—Hendershot v. Ferkel, su¬ 
pra. 

Xt 1a not duty of ofiber to hunt 
up address of defendant after proc¬ 
ess is put into his hands for serv¬ 
ice.—Hartley v. Vitiello, 164 A. 265, 
118 Conn. 74, followed in MacDonald 
v. Newman, 154 A. 269, 113 Conn. 
766. 

Sow discovered 

If the letter is mailed to defend¬ 
ant’s last known address, it is im¬ 
material how such address was dls 
covered.—Carr ▼. Tennis, D.C.Pa., 4 
F.Supp. 142* 


20. Conn.—Hartley v. Vitiello, 164 A 
255, 113 Conn. 74, followed in Mar 
Donald v. Newman, 164 A. 2'59, 11: 
Conn. 756. 

Unqualified statement 

(1) It has been held that plaint iff 
is required to ascertain at his peril 
the last known address of defend¬ 
ant as a matter of fact, and his fail¬ 
ure to db so will amount to a fail¬ 
ure to comply with the statute an.l 
render the service invalid.—State v 
Belden, 211 N.W. 916, 193 Wis. 145. 
57 A.L.R. 1218, rehearing denied 214 
N.W. 460, 193 Wis. 145, 57 A.L.R. 
1218. 

(2) This holding or statement has 
been quoted with approval —Glenn v. 
Holub, D.C.Iowa, 36 F.Supp. 941. 

(8) The Belden case, supra, has 
been overruled, however, in so far as 
it required plaintiff to ascertain at 
his peril defendant's last known ad¬ 
dress.—Sorenson v. Stowers, 29 N. 
W.2d 512, 251 Wis. 398. 

Dismissal unnecessary 

Failure to servo proper notice did 
not require dismissal of cause, but 
plaintiff was entitled to correct de¬ 
fect.—Glenn v. Holub, D.C.Iowa, 86 
F.Supp. 941. 

21. Wis.—Sorenson v. Stowers, 29 
N.W.2d 512, 251 Wis. 398. 

22. Wis.—State ex rel. Nelson v. 

Grimm, 263 N.W. 583, 219 Wis. 
630, 102 A.L.R. 220. 

23. Wis.—State ex rel. Nelson v. 

Grimm, supra. 

Letter mailed to employer's ad¬ 

dress held to meet statutory require¬ 
ment where thb nonresident motorist 
actually received it.—Burdick v. 
Powell Bros. Truck Lines, C.C.A.I11., 
124 F.2d 694. 

24. Wis.—State ex rel. Nelson v. 
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Grimm, 263 N.W. 683, 219 Wis. 630, 
102 A.L.R. 220. 

35. Ga.—Stone v. Sinkfleld, 29 S E. 
2d 310, 70 Ga.App. 787. 

23. U S.—Smith v. Belmore, D C. 

Wash., 1 F.R D. 633. 

Del.— Syracuse Trust Co. v. Keller, 
165 A. 327, 6 W.WHa-r. 304. 

La.—Spearman v. Stover, App., 170 
So 259 

N.Y.—Dwyer v. Shalck, 248 N.TS. 

355, 232 App.Dlv. 780. 

Pa,—Lewis v. James, 19 FaDist. & 
Co. 16, 81 Plttsb.Leg.J. 207, 47 York 
Leg.Rec. 50. 

Time and moaner of filing 

Under statute requiring defend¬ 
ant’s return receipt to be appended 
to summons or other process and 
died with summons, complaint, and 
other papers, the return receipt need 
not be appended to, and filed simul¬ 
taneously with, the summons and 
complaint but may be filed subse¬ 
quently.—Peeples v. Ramspacher, D. 
C.S.C., 29 F.Supp. 632. 

27. Mont.—’State ex rel. Charette v. 
District Court of Second Judicial 
District in and for Silver Bow 
County, 86 P.2d 750, 107 Mont. 489. 
Receipt signed by agent of non¬ 
resident defendant was held suffi¬ 
cient. 

N.Y.—Shushereba v. Ames, 175 N.E. 
187, 255 N.Y. 490—Gesell v. Wells, 
240 N.Y.S. 628, 229 App Div. 11. af¬ 
firmed 173 N.E. 885, 254 N.Y. 604— 
O’Tier v. Sell. 235 N.YS. 534, 226 
App.Dlv. 434, reversed on other 
grounds 169. N.E. 624. 252 N.Y. 400. 
followed In Uda v. Yale Upholster¬ 
ing Mfg. Co., 242 N.Y.S. 862, 229 
App.Div. 842. 

Pa.—Wiest v. Heffernan. 17 Pa.Dlst. 
& Co. 212. 
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dent motorist refuses to accept a registered letter 
containing the required documents, he will not be 
heard to complain that he has not received actual 
notice or that there has not been strict compliance 
with all the provisions of the act, 28 such as the filing 
of a return receipt. 29 A nonresident motorist who 
refuses to accept delivery of a letter containing the 
required notice cannot complain of the alleged fail¬ 
ure to comply with a statutory requirement that the 
receipt bear the motorist's signature. 80 

(3) Affidavit of Compliance 

Under statutes so providing, constructive service on 
a nonresident motorist is valid only if an affidavit of com¬ 
pliance with the statutory requirements Is duly made and 
filed. 

Under statutes so providing, constructive service 
on a nonresident motorist is valid and effective only 
if an affidavit of compliance with the statutory re¬ 
quirements is made by the proper person , 31 and is 
properly filed. 32 Under some statutes, such affida¬ 
vit is required to be made by plaintiff or someone 


in his behalf, 88 but, under others, the statutory 
agent or someone acting on his behalf is the proper 
person to make the affidavit. 84 Where defendant 
refuses to receive a registered letter containing the 
requisite notice and instruments, an affidavit of 
compliance in the exact terms of the statute cannot 
and need not be filed. 88 

f. Proceedings to Vacate Service 

If the constructive service or return of process Is de¬ 
fective! a motion may be made to vacate or quash the 
service or return, and on such motion a showing of the 
necessary Jurisdictional facts Is necessary to defeat the 
motion. 

If the constructive service or return of process is 
defective, a motion may be made to vacate or quash 
the service or return. 36 On such motion, a showing 
of the facts essential to jurisdiction is necessary in 
order to defeat the motion, 3 ? and the nonresidence 
of defendant cannot be assumed, 38 but must be 
proved. 39 It has been held that issues arising on 
such motions may be determined on the basis of the 
pleadings and affidavits presented. 40 If, - however, 


Beoelpt signed by wife 

Fact that registered letter was de¬ 
livered to defendant's wife and that 
she signed return receipt was held 
not fatal to court’s jurisdiction, es¬ 
pecially where defendant did not re¬ 
pudiate wife's act but retained pos¬ 
session of registered matter.—Em¬ 
ployers' Liability Assur. Corporation 
v. Perkins, 181 A. 43C. 169 Md 269. 

28. U.S—Boss v. Irvine, D.C.Wash., 
28 F.Supp 983 

Del.—Creadick v. Keller, 160 A. 909, 
5 W W Harr. 169. 

Fla—Cherry v. HefTcrnan, 182 So. 
427, 132 Fla. 386. 

Ga.—Mull v. Taylor, 23 S.E 2d 595, 
<68 GaApp. 663 

Ky.—Schaaf v. Brown, 200 S.W.2d 
909, 304 Ky. 466. 

Mont.—-State ex rel. Charette v. Dis¬ 
trict Court of Second Judicial Dist 
in and for Silver Bow County, 86 
P.2d 750. 107 Mont. 489. 

29. U.S.—Boss v. Irvine, D.C.Wash., 
28 F.Supp 983. 

Del.—Creadick v. Keller, 160 A. 909, 
B W.W.Harr. 169. 

Ga.—Mull v. Taylor, 23 S.E.2d 595, 
68 Ga.App. 663. 

Batter marked “refused 11 

Service was sufficient, although the 
letter was returned marked "Re¬ 
fused" and there was no registered 
mail return receipt to attach to the 
return of service as required by stat¬ 
ute, and, if refusal was by a third 
person, defendant may apply to the 
court to set aside the service or 
open the Judgment against him.— 
Wax v. Van Marter, 189 A. 637, 124 
PaJSuper. 678. 

n Mont.—State ex rel. Charette v. 


District Court of Second Judicial 
Dist. in and for Silver Bow County, 
86 P.2d 750, 107 Mont. 489. 

31. U.S.—Smith v. Belmore, D.C. 
Wash., 1 FU.D. 633. 

Del.—Felstead v. Eastern Shore Ex¬ 
press, 160 A. 910, 5 W.W.Harr. 
171. 

32. Time of filing 

(1) The affidavit of compliance 
must be filed within the time provid¬ 
ed by statute —Carlson v. District 
Court of City and County of Denver, 
3 80 P.2d 525, 116 Colo. 330. 

(2) Under statute requiring affida¬ 
vit of compliance to be ‘‘appended’’ 
to summons or other process and 
filed with summons, complaint, and 
other papers, affidavit may be filed 
at any time before trial and need not 
be appended to, and filed simultane¬ 
ously with, other papers.—Peeples 
v. Ramspacher, D.C.S.C., 29 F.Supp. 
632. 

33. Iowa.—Welsh v. Ruopp, 289 N. 
W. 760, 228 Iowa 70. 

Minn.—Schilling v. Odlebak, 224 N.W. 
694, 177 Minn. 90. 

N.C.—Propst v. Hughes Trucking 
Co., 27 S.E.2d 152, 223 N.C. 490. 
Affidavit la plaintiffs behalf 
A statute providing that plaintiff 
shall mail the notice, and that plain¬ 
tiff's affidavit of compliance is to 
be attached to the summons, has 
been construed as meaning that 
plaintiff may cause such affidavit to 
be made by the person mailing the 
summons who is not necessarily 
plaintiff himself, it being his act 
when done by others on his behalf. 
Minn.—Schilling v. Odlebak, 224 N. 
W. 094 , 177 Minn. 90. 
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Vt.—Brammall v. LaRose, 165 A. 
916, 105 Vt. 345, followed in 165 A. 
918, 105 Vt. 352. 

Plaintiff’s counsel held a proper 
person to make affidavit. 

Iowa —Welsh v. Ruopp. 289 N.W. 
760, 228 Iowa 70. 

Vt.—Brammall v. LaRose. 165 A. 
916, 105 Vt. 345, followed in 165 A. 
918, 105 Vt. 362. 

34. U.S.—Reynolds v. Dorrance, C. 
C.A.Va., 94 F 2d 184. 

Plaintiff’s counsel was held not re¬ 
quired to make and file affidavit.— 
Reynolds v. Dorrance, C C.A.Va., 94 
F.2d 184. 

35. Ga.—Mull v. Taylor. 23 S E.2d 
595, 68 GaApp. 663. 

36. Iowa.—Welsh v. Ruopp, 289 N. 
W. 760, 228 Iowa 70. 

N.J.—Josephson v. .Siegel, 165 A. 

869, 110 N.J.Law 374. 

Pa.—Midora v. Alfieri, 17 A.2d 873, 
341 Pa. 27. 

37. Iowa.—Welsh v. Ruopp, 289 N. 
W. 760, 228 Iowa 70. 

38. Iowa.—Welsh v. Ruopp, supra. 

39. Iowa.—Welsh v. Ruopp, supra. 

40. Colo.—Carlson v. District Court 
of City and County of Denver, 180 
F.2d 525, 116 Colo. 330. 

Agenoy 

(1) The Issue whether driver was 
agent of nonresident constructively 
served can be decided by trial court 
on affidavits presented on motion to 
quash service of summons.—Fuller 
v. Lindenbaum, 84 P.2d 165, 29 Cal. 
App.2d 227. 

(2) Affidavits were held insuiH» 
oient to Justify vacation of servlet 
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the affidavits and pleadings leave the issues in 
doubt, they should be determined on the trial of 
the case. 41 Plaintiff is aided, however, by any stat¬ 
utory presumption in his favor. 4 * 

g. Application and Effect of Statutes in Oourts 
of Limited Jurisdiction 

The operation of a statute authorizing constructive 
service on nonresident motorists has been held not to be 
limited to courts of general original Jurisdiction. 

The operation of a statute authorizing construc¬ 
tive service on nonresident motorists has been held 
not to be limited to courts of general original ju¬ 
risdiction, but to apply as well to courts of limited 
or inferior jurisdiction, 43 and by statute in at least 


one state the territorial jurisdiction of inferior 
courts has been extended so that service of sum¬ 
mons can be made on a nonresident motorist by 
service on the state official designated as the agent 
for the acceptance of service of process of non¬ 
resident motorists. 44 Under an amendment to a 
statute authorizing constructive service on nonres¬ 
ident motorists, which amendment added the words 
“and within the territorial jurisdiction of the court 
from which the summons issues,” any court hav¬ 
ing jurisdiction of the subject matter can acquire 
jurisdiction over the person of a nonresident when 
service is made in the prescribed manner on the 
designated state official, even though such service is 
made outside the territorial limits of the court from 
which the summons issues. 46 


on ground of insufficiency of plead¬ 
ings to show that automobile owned 
by defendant was being operated bv 
or for her or under her control or di¬ 
rection at time of collision.—Moorer 
v. Underwood, 9 S.E.2d 29, 194 S.C. 
73. 

41. N.Y.—Lamere v. Franklin, 267 
N.Y.S. 310, 149 Misc. 371-^Staun- 
ton v. Bobbins, 239 N.Y S. 665, 136 
Misc. 197. 

Consent of owner 

Question of fact whether automo¬ 
bile owned by nonresident was op¬ 
erated on highways of state with 
express or implied consent of own¬ 
er.—Lamere v. Franklin, 267 N.Y.S. 
310, 149 Misc. 371. 

48 . Tex.—Johnson v. Henderson, 
Civ.App., 132 S.W.2d 458. 
Attestation of copy of petition 
Presumption that officer did nis 
duty and that, therefore, copy of 
petition was attested as required 
by statute is not overcome by mere 
fact that sheTilf’B return and letter 
of state official failed to state that 
copy of petition was attested — 
Fischer v. Eby, 114 S.W.2d 7-63, 272 
Ky. 546. 

48. N.Y.—La Placa v. Hutcheson, 79 
N.Y.S.2d 355, 191 Misc. 27—Salz- 
man v. Attrean, 254 N.Y.S. 288, 
142 Misc. 245—Strausberg v. Mur¬ 
phy, 248 N.Y.S. 777, 139 Misc 673 
—Marcus v. Day, 248 N.Y.S. 649, 
139 Misc. 283—Stoiber v. Marinacci, 
248 N.Y.S. 397, 139 Misc. 838, af¬ 
firmed 254 N.Y.S. >620. 142 Misc. 
345. affirmed 256 N.Y.S. 932, 235 
App.Div. 714—Bessan v. Public 
Service Co-Ordinated Transport, 
237 N.Y.S. 689, 135 Misc. 368. 

Pa.—Reinhart v. Shirm, 18 Pa.Dlst. 
A Co. 151. 

44. N.J.—Mohr v. Sonnet, 8 A.2d 109, 
17 N.J.Misc. 226. 

Prior to the statute extending the 
territorial jurisdiction of the dis¬ 
trict courts, it was held that proc-1 


ess of the district courts could not 
be served on the state official des¬ 
ignated as agent for the service of 
process on nonresident motorists 
outside the territorial jurisdiction 
of the district court in which the 
action was commenced.—Wall Rope 
Works v. Sperling, 185 A. 477, 316 N. 
J.Law 449—MacPhail v. Nassau, 184 
A. 633, 34 N.J.Misc 292 
45. N.Y.—La Placa v. Hutcheson, 79 
N.Y.S.2d 355, 191 Misc 27—Arthur 
J. Olsen Pianos Inc, v. Kyle, Co. 
Ct , HO N.Y S 2d 692, 182 Misc 399 
—TJslan v. Woronoff, 18 N.Y.S.2d 
222, 173 Misc. 693, affirmed 21 N 
Y.S 2d 613, 259 App.Div. 1093, re- 
argument denied 22 N Y S. 464, 259 
AppDiv. 1117—Praete v. Adams, 8 
N.Y.S.2d 235, 169 Misc. 77G. 
Amendment held not invalid 
Such amendment, as applied to 
county courts, has been held not un¬ 
constitutional as an attempt by leg¬ 
islature to confer jurisdiction on 
county courts which they do not pos¬ 
sess under constitution.—La Placa v. 
Hutcheson, 79 N.Y.S.2d 355, 191 Misc. 
27. 

Amendment held not retroactive 

N.Y.—Gruber v. Wilson, 11 N.E.2d 
568, 276 N.Y. 135. 

Prior to amendment 

(1) Prior to the amendment, It 
was held that the statute did not 
authorize the process of courts of 
inferior jurisdiction to go beyond 
their territorial jurisdiction and that 
the process of such courts, outside 
of the county where the state offi¬ 
cial designated as agent for the ac¬ 
ceptance of service of process against 
nonresidents maintained his official 
office, was ineffective when served 
on him at such office.—Gruber v. 
Wilson, 11 N.E.2d 568, 276 N.Y. 136 
—Skyer v. Williamson, 278 N.Y.S. 
668. 1*55 Misc. 18—Bischoff v. 

Schnepp, 249 N.Y.S. 49, 139 Misc. 
293—Heihs v. Reinberg, 243 N.Y.S. 
284, 136 Misc. 815—Osterhoudt v. 
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Horowitz. 240 N.T.S. 683, 136 Misc. 
744—Tannenbaum v. Wehrle, 233 N. 
Y.S. 316, 133 Misc. 677. 

(2) However, there was authority 
to the effect that the state official 
designated as agent for the accept¬ 
ance of service of process against 
nonresidents was deemed to be con¬ 
structively present in every part of 
the state and that service on such 
official by mailing the summons to 
him at his principal office was deem¬ 
ed to have been made within the 
territorial jurisdiction of the in¬ 
ferior court.—Bessan v. Public Serv¬ 
ice Co-Ordinated Transport, 237 N.Y. 
S. 689, 135 Misc. 368. 

Branch office 

(1) An amendment authorizing the 
service of summons in actions 
against a nonresident at a branch 
office of the designated state official 
was held not to permit the process 
of a local court to be served on such 
state official beyond the territorial 
limits of the court.—Gruber v. Wil¬ 
son, 11 N.E.2d 568, 276 N.Y. 135. 

(2) However, even prior to this 

amendment, it was held that service 
on the proper state official at a 
branch office maintained by him 
within the territorial limits of the 
inferior tribunal was effective to 
confer jurisdiction.—Recktenw&lt v. 
Donovan, 290 N.Y.S. 890, 161 Misc. 
109—Teplltzky v. Lippman, 256 N.Y. 
S. 410, 143 Misc. 244—Stoiber v. Ma¬ 
rinacci, 254 N.Y.S. 620, 142 Misc. 345, 
affirmed 255 N.Y.S. 932, 235 App.Div. 
714—Salzman v. Attrean, 254 N.Y.S. 
288, 142 Misc. 246—Berkowitz v. 

Dunphy, 253 N.YJ3. 327, 141 Misc. 
561—Maguire v. Reiss, 349 N.Y.S. 
469, 139 Misc. 886—Strausberg v. 
Murphy, 248 N.Y.S. 777, 189 Misc. 
578—Marcus v. Day, 248 N.Y.S. 649. 
139 Misc. 283—Stoiber v. Marinacci, 
248 N.Y.S. 397, 139 Misc. 838, affirm¬ 
ed 254 N.Y.S. 620, 142 Misc. 345, af¬ 
firmed 255 N.Y.S. 932, 235 App.Div. 
714. 
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§ 503. In General 

The rules with respect to particular pleadings are 
discussed infra §§ 504-507, and with respect to is¬ 
sues, proof, and variance infra § 508. 

Examine Pocket Parts for later cases. 

§ 504. Declaration, Complaint, or Petition 

The general rules of pleading In civil actions, parti¬ 


cularly actions for negligence, apply to declarations, peti¬ 
tions, or complaints in actions for damages arising from 
the operation of motor vehicles. 

The rules relating to declarations, complaints, or 
petitions in civil actions in general, particularly in 
actions for negligence, ordinarily apply in an ac¬ 
tion for damages or injuries caused by a motor ve¬ 
hicle. 46 The declaration, petition, or complaint 
must state a cause of action 47 with reasonable defi- 


40 . Cal.—Courviosier v. Burger, 215 
P. 93, 61 Cal.App. 470. 

42 C J. p 1190 note 1. 

Form of declaration approved as 
meeting all essential requirements 
of pleadings.—Lynch v. Walker, 
Fla., 31 So.2d 2*68. 

47. La—Fontenot y. Freudenstein, 
App., 199 So. 677. 

Mich.—Hartley v. A. I. Jtodd Lumber 
Co., 276 NW. 712, 282 Mich. 652 
Pa. —Medico v. Medico, Com PI., 38 
Luz.Leg.Reg. 418—Huff v. Rein¬ 
hart, Com.PI., 86 Pittsb Leg. J. 331. 
Wash.—Bradley v. S. L. Savidge, Inc., 
123 P.2d 780, 13 Wash 2d 28 
Declaration, petition, or complaint 
held sufficient to state cause of 
action 

(!) Generally. 

Ala.—Bennett v. Bennett, 140 So. 
378, 224 Ala. 335—Drummonds v. 
Donahoo, 114 So. 277, 22 Ala.App. 
215. 

Fla—Boyle v. Dolan, 120 So. 834, 97 
Fla 253. 

Ga —Southern Stages v. Clements, 
30 S E.2d 429, 71 Ga.App 169— 
Holtsinger v. Scarbrough, 24 S.E. 
2d 869, 169 Ga.App. 117—Glover 
v. Dixon, 11 S E 2d 402, 63 Ga 
App. 592—Brady v. Fruehauf 

Trailer Co.. 10 S.E.2d 133, 63 Ga. 
App. <50—Jones v. Jones, 195 S.E. 
311, 67 Ga.App. 349—Houston y. 
Taylor, 179 S.E. 207, 60 Ga App 
811—Pickleseimcr v. Duke, 154 S- 
E. 467, 41 Ga.App. 614. 

Idaho.—Bums v. Getty, 24 P.2d 31, 
53 Idaho 347. 

Kan.—Howso v. Wcinrich, 298 P. 766, 
133 Kan. 132. 

La—Duke v. Adkins. App., 197 So. 
167—Rhodes v. Jordan, App., 1*57 
So. 811—Reggie v. Karre, 139 So 
532, 19 La.App. 477, followed in 
139 So. 636, 19 La.App. 476, Karre 
v. Karre, 139 So. 536, 19 La.App. 
476, and Zwan v. Karre, 139 So. 536, 
19 La.App. 476—Campbell v. Haas, 
2 La.App. 763. 

Mont.—Burns v. Eminger, 2>61 P. 618, 
81 Mont. 79. 

N.Y.—Brown v. Gold, 285 N.Y.S. 960, 
247 App.Dlv. 721. 

N.C.—Killian v. Hanna, 186 S.E. 246, 
198 NVC. 17. 

Ohio.—-Davis v. Montel, App., 49 N. 
E.2d 584 — -Logan V. Canton Struc- j 


tural Steel Co., 42 N.E.2d 910, 69 
Ohio App. 48—Fink v. Young, 177 
N.E. 286, 39 Ohio App 95—Boyd 
v. Hadley, 16 Ohio Supp. 95, af¬ 
firmed, App., 69 N.E.2d 676. 

Okl.—Tibbets & Pleasant v. Cook, 
287 P. 1014, 143 Okl. 101. 

R. I.—Cullinan v. Kooharlan, 163 A. 
877, 51 R.I. 250 

S. C.—Boyd v. Maxwell, 2 S E.2d 395, 
190 SC. 103. 

Tcnn.—Wilson v. Moudv. 123 S.W. 

2d 828, 22 Tenn.App. 356. 

42 C.J. p 1190 note 2 [a] 

(2) Against automobile dealer 
furnishing defective car to prospec¬ 
tive purchaser. 

Ga.—Unit v. Eastern Motor Co, 16 
S.E 2d 895, 65 Ga App. 502. 

Mo.—Standard Oil Co. of Ind v. 
Leaverton, App., 192 S.W 2d 681. 

(3) Against municipality or mu¬ 
nicipal employee. 

Fla—Barth v. City of Miami, 1 So 
2d 674, 146 Fla. 54 2. 

Ga—City of Rome v. Justice, 149 
S.E. 88, 40 Ga App. 196. 

Hawaii.—Kim Chul Soon v. City and 
County of Honolulu, 31 Hawaii 453. 
Ill.—Ilansen v. Raleigh, 63 N.E.2d 
851, 391 Ill. 636, 163 A.L.R. 1425. 
N.Y.—Miller v. City of Albany, 286 
N.Y.S. 326, 247 App.Div. 848. 

Wash.—Hadley v. Arms & Scott, 241 
P. 26, 136 Wash. 632. 

(4) For damages from colliding 
with unlighted vehicle —Lanier v. 
Turner, 38 S.E.2d 65, 73 Ga.App. 749 
—Adams v. Jackson, 166 S E. 258, 
45 Ga.App. 860, followed in Adams v. 
Price, 166 S.E. 260, 45 Ga.App. 862. 

(5) For damages sustained In mo¬ 
tor vehicle collisions. 

Ala.—Brown v. Bush, 124 So 300, 220 
Ala. 130—William E Harden, Inc, 
v. Harden, 197 So. 94, 29 Ala.App. 
411—Myers v. Baker, 135 So. 643, 
24 Ala.App. 387. 

Ariz.—Reinhardt v. Doyle, 6 P.2d 428, 
39 Ariz. 818. 

Fla.—Schwenck v. Jacobs, 35 So.2d 
123—Thigpen v. City of Miami, 4 
So.2d 365, 148 Fla. 304. 

Ga.—Rodgers v. Watson, 45 S.E.2d 
708, 76 Ga.App. 220—Allen v. Gold¬ 
en, 44 S.E.2d 268, 75 Ga.App. 675 
—Pollard v. Harbin, 192 S.E 234, 
56 Ga.App. 172—Laseter v. Clark, j 
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189 S.E. 265, 64 Ga.App. 669—Hud- 
gins Contracting Co. v. Corley, 188 
SE. 736, 54 Ga.App. 694—Kinney v. 
Turnipseed, 164 S.E. 225, 45 Ga. 
App. 269. 

Iowa.—Sutton v. Moreland, 242 N. 

W. 75, 214 Iowa 337. 

Kan.—Gibson v. Bodley, 133 P.2d 112, 
15*6 Kan. 338—Le Clair v. Hubert, 
107 P.2d 703. 152 Kan. 706. 

Ky—White v. Crouch, 133 S.W.2d 
753, 280 Ky. 637. 

La—Cantrell v. Roberts, App., 12 So. 
2d 491—Robinson v. Miller. App., 
177 So. 440—Smith's Tutorship v. 
Perrin, App., 145 So. 685—McDon¬ 
ald v. Stellwagon, App., 140 So. 
133, followed m McConnell v, Stell¬ 
wagon, 140 So. 138 

Mo.—iSpoeneman v. Uhrl, 60 S.W.2d 
9, 332 Mo. 821—Yontz v. Shema- 
man, App., 94 S.W 2d 917—Rogers 
v. Crown Coach Co., App, 68 S.W. 
2d 729. 

N.M.—Veale v. Eavenson, 192 P.2d 
312. 

N C.—Presnell v. Beshears, 41 S.E 2d 
835. 227 N.C. 279. 

Okl.—Pierksen v. Hollingworth, 89 
P.2d 358, 184 Okl. 611. 

Tenn.—Caldwell v. Hodges, 77 S.W.2d 
817, 18 Tenn.App. 355. / 

Tex.—Universal Transp. Co. v. Ra¬ 
mos, Civ.App., 37 S.W.2d 238, error 
dismissed. 

Va.—Gilley v. Simmons, 134 S E. 550, 
145 Va. 549. 

42 C.J. p 1190 note 2 [a] (15). 

(6) For injuries to pedestrian. 

Ala—Eady v. Heaton, 140 So. 408, 
•224 Ala. 327. 

Fla.—Fillet v. Ershick, 126 So. 784, 
99 Fla. 483. 

Ga.—Aristocrat Dairy Products Co. 
v. George, 34 S.E.2d 107, 72 Ga. 
App. 494—Fender v. Drost, 7 S.E.2d 
800, 62 Ga App. 345—Sprayberry 
v. Snow, 1 S.E.2d 756, 59 Ga.App. 
744, reversed on other grounds 10 
S.E.2d 179, 190 Ga. 723, mandate 
conformed to 11 S.E.2d 431, 63 Ga. 
App. 489—Huckabee v. Grace, 173 
S.E. 744, 48 Ga.App. 621. 

Ill.—McKirchy v. Van Sweringen, 63 
N.E.2d 132, 326 IU.App. 583. 

Ind.—Hill v. Boggs, 185 N.E. 300, 
98 Ind.App. 606. 

La.— Hollins v. Crawford, App., 11 
So.2d 641. 
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nitcness and certainty. 49 Also a complaint in an 
automobile accident case should state how the acci¬ 
dent happened 49 or show that plaintiff was not in a 
position to know ; 60 but a failure to do so does not 
necessarily render it demurrable. 51 Where it is 
essential to recovery from a county or municipality 
that a claim be presented as required by statute, the 


complaint must allege presentation of such claim. 59 
The theory of the complaint must be determined by 
its leading allegations. 53 

Improper or unnecessary allegations . The decla¬ 
ration, petition, or complaint need not allege ven¬ 
ue, 54 the liability of a person other than defend¬ 
ant, 55 or that the automobile was registered. 56 It 


Mass.—Gallo v. Foley. 11 N.E.2d 803, 
299 Moss. 1. 

Mich.—Hitter v. Terman, 280 N.W. 
13*6, 285 Mich. 128. 

Mo. —Robinson v. O’Shanzky, Adp., 
96 S.W.2d 89*5. 

Mont.—Autio v. Miller, 11 F.2d 1039, 
92 Mont. 150. 

N.Y.—Sandy v. Wicks. 11 N.Y.S.2d 
110, 256 App.Dlv. 1007. 

Pa.—Alberts v. Miller, Com.Pl. f 35 
Luz.L.Reg. 368. 

Tenn.—Walkup v. Covington. 73 S. 

W.2d 718, 18 Tenn.App. 117. 
Wis.—Weber v. Naas, 260 N.W. 436. 
212 Wis. 637. 

42 CJ. p 1190 note 2 [a] (19). 

(7) For physical injuries allegedly 
suffered by ambulance owner caus¬ 
ed by overexertion in effort to rescue 
the persons injured in the collision.— 
Blanchard v. Reliable Transfer Co., 
82 S.E 2d 420. 71 Ga.App. 843. 

(8) For simple negligence and for 
willful misconduct.—Crapps v. Mang- 
ham, 44 S.E.2d 133, 76 Ga.App. 663. 

(9) For willful and wanton con¬ 
duct.—American Oil Co. v. Arrington, 
48 fl.E.2d 732, 75 Ga.App. 447—Bales 
V. Wright, 200 S.E. 192, 59 Ga.App. 
191. 

(10) On theory of common-law 
negligence.—Flagg v. Russell, 168 
N.E. 672, 87 Ind.App. 110. 

Declaration, petition, or complaint 
held Insufficient to state oanse 
of action 

(1) Generally. 

Ga.—Buchanan v. Ellis, 149 S.E. 100, 
39 Ga.App. 840. 

Ill.—McKirchy v. Van 'Sweringcn, 63 
NE.2d 132, 326 IU.App. 683. 
N.Y.—Carlin v. Carlin. 29 N.Y.S.2d 
925. 

Pa.—Reid Tobacco Co. v. PUrdoe, 

Com.PI., 13 Northumb.L.J. 268. 

42 C.J. p 1190 note 2 [b]. 

(2) Against a municipality. 

Ga.—Granat v. Mayor, etc., of Sa¬ 
vannah, 200 S.E. 311, 69 Ga.App. 

276. 

N.Y.—Kelly v. City of Niagara Falls, 
229 N.Y.S. 328, 131 Misc. 934. 

(3) For injuries not associated 

with effort to rescue persona in col¬ 
lision.—Blanchard v. Reliable Trans¬ 
fer Co., 32 S.E.2d 420, 71 Ga.App. 
843. 

Allegation of impossibility 
Complaint alleging that plaintiff 

was riding as guest of defendant and* 


that defendant negligently collided 
car in which defendant was riding 
with car in which plaintiff was 
riding alleges an impossibility, and 
is not self-correcting.—Lawson v. 
Norris, 112 So. 129, 215 Ala. 666. 

48. Test of sufficiency 

The sufficiency of an allegation 
In a declaration for personal inju¬ 
ries by a pedestrian struck by a mo¬ 
torist is covered by a statute and 
court rule providing that a decla¬ 
ration containing information reason¬ 
ably informing defendant of the na¬ 
ture of the case is sufficient—Ritter 
v. Terman, 280 N.W. 136, 285 Mich 
128. 

Pleadings held sufficiently definite 
and oertaln 

(1) Generally. 

Ala.—W. F. Covington Planter Co. v. 
Roberson, 194 So. 171, 239 Ala. 70 
—Foster v. Byrd. 180 So. 125, 28 
Ala.App. 168—Duncan v. Robert¬ 
son, 132 So. 57, 24 Ala.App 157. 
reversed on other grounds 132 So. 
58, 222 Ala. 131. 

Cal.—Meier v. Wagner, lfiO P. 797, 
27 Cal.App. 679. 

Ga.—Cochran v. Kendrick, 158 S.E. 

67. 43 Ga.App. 135. 

Idaho.—Adkins v. Zalasky, 81 P.2d 
1090. 59 Idaho 292. 

Ind.—Flagg v. Russell. 166 N.E. 672, 
87 Ind.App. 110. 

La.—Adams v. Burnett, App., 150 So. 
403—Smith v. Silvio, App., 150 So. 
38. 

Or.—Weinstein v. Wheeler, 296 P. 
1079, 136 Or. 518. 

Tex.—Lono Star Gas Co. v. Haire, 
Civ.App., 41 S.W.2d 424. 

42 C.J. p 1190 note 3 [a]. 

(2) Allegations as to time and 
place of occurrence. 

Ala.—Eady v. Heaton, 140 So. 408, 
224 Ala. 327—Birmingham Stove & 
Range Co. v. Vanderford, 116 So. 
334, 217 Ala. 342—Gray v. Cooper, 
114 So. 139, 216 Ala. 684—Tillery 
v. Walker, 114 So. 137, 216 Ala. 
676—Hackney v. Dudley, 113 So. 
401, 216 Ala. 400—Mobile Pure 
Milk Co. v. Coleman, 161 So. 826, 
26 Ala.App, 402, certiorari denied 
161 So. 829, 230 Ala. 432. 

Mont.—Johnson v. Herring, 296 P. 

1100. 89 Mont. 156. 

42 C.J. P 1190 note 3 [b]. 
Typographical error held immaterial 
Or.—Klein v. Miller, 77 P.2d 1103, 
169 Or. 27, 116 A.L.R. 820. 
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Use of “aud/oz* disapproved 

Iowa.—Popham v. Case, 271 N.W. 
226, 223 Iowa 52. 

49. Puerto Rico.—Rodriguez v. Nic¬ 
ole, 7 Puerto Rico Fed. 418. 

42 C.J. p 1191 note 9. 

50. Puerto Rico.—Rodriguez ▼. Nic¬ 
ole. supra. 

51. Puerto Rico.—Rodrigues ▼. Nic¬ 
ole, supra. 

52. Cal.—Artukovich v. Astendorf, 
131 P.2d 831, 21 Cal.2d 329. 

S C —Ouzts v. State Highway De¬ 
partment, 159 S.E. 457, 161 S.C. 21 
Complaint held saffioleut notwith¬ 
standing absence of allegation that 
notice of claim had been served.— 
Schwartz v. City of New York, 25 
N.Y.S.2d 964. 

53. Ind.—Pittman-Rlce Coal Co. v. 
Hansen, 72 N.E.2d 364, 117 Ind. 
App. 508. 

Common-law negligence 

In action for injuries sustained in 
automobile accident, complaint, 
which was in one paragraph, alleg¬ 
ing that plaintiff was riding with 
defendant as a guest, without alleg¬ 
ing that plaintiff was being trans¬ 
ported without payment therefor, 
and that defendant carelessly, negli¬ 
gently, wantonly and willfully failed 
to observe a stop sign, failed to stop 
and look for approaching cars on an 
intersecting road, and drove directly 
into the path of an oncoming car, 
alleged a cause of action on theory 
of common-law negligence.—Ott v. 
Pi rrin, 63 N.E.2d 163, 116 Ind.App. 
315. 

54. Ala.—C. C. Snyder Cigar, etc., 
Co. v. Stutts, 107 So. 73, 214 Ala. 
132. 

Trader statute* requiring suit to 
be brought where the injury" occur¬ 
red or where defendant resides, a 
petition which described location of 
collision generally by reference to 
named towns without alleging in 
what county defendant resided or in¬ 
jury occurred was not fatally defec¬ 
tive as showing that action was not 
filed in proper forum.—Hoskins v. 
Bloomer, 201 S.W.2d 716, 804 Ky. 
548. 

56. Conn.—Tower v. Camp, 130 A. 

86, 103 Conn. 41. 

42 C.J. p 1191 note 18. 

50. Fla.—McNeil v. Webeklng, 68 
So. 728, 46 Fla. 407. 

42 C.J. p 1191 note 14. 
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is not necessary to allege the ownership of a car 
operated by plaintiff 67 or the manner of appoint¬ 
ment of a guardian suing on behalf of a minor. 66 
It has been held to be improper to allege that de¬ 
fendant was insured, 69 that he failed to register his 
automobile and place a number thereon, 60 or, in an 
action by a passenger, that the driver of the auto¬ 
mobile lost his life by reason of the accident. 61 
Sometimes allegations of unnecessary matters arc 
treated as harmless or immaterial surplusage, 62 
while others are regarded as improper and preju¬ 
dicial. 68 

Demurrer . The general rules and statutes gov¬ 
erning demurrers to declarations, petitions, or com¬ 
plaints in civil actions generally, discussed in the 
C.J.S. title Pleading §§ 231-238, also 49 C.J. p 387 
note 16 et seq, are applicable to a demurrer inter¬ 
posed in an action to recover damages occasioned 
by the negligent operation of a motor vehicle. 64 

Amendment. The rules governing the amend¬ 
ment of pleadings in civil actions generally arc ap¬ 
plicable to the amendment of a petition, declara¬ 
tion, or complaint in an action to recover damages 
arising from the negligent operation of a motor ve¬ 
hicle. 65 Where a complaint is merely defective, it 
has been held that it may be amended, even after 
the statute of limitations has run, if it seeks to de¬ 
clare on the same cause of action involved in the 
original complaint. 66 


§ 505. -Allegations of Particular Matters 

a. Duty and responsibility of defendant 

b. Breach of duty or negligence 

c. Proximate cause 

d. Negativing defenses 

a. Duty and Responsibility of Defendant 

(1) In general 

(2) Duty at place of accident or colli¬ 

sion 

(3) Relation between plaintiff and de¬ 

fendant 

(4) Relation between defendant and 

driver 

(1) In General 

The plaintiff’s pleading must sufficiently aver the duty 
of the defendant to use due care not to injure him, and 
the responsibility of the defendant for failure so to do. 
What are necessary and proper averments depend largely 
on the facts and circumstances of the particular case. 

In an action to recover damages for injuries oc¬ 
casioned by the negligent operation of a motor ve¬ 
hicle, the declaration, petition, or complaint must 
show that defendant owed plaintiff a duty to use 
due care not to injure him. 67 This duty should be 
shown, not by direct averment, 68 but by a statement 
of facts from which the law raises or implies a duty 
owing by defendant to plaintiff 69 at the time of the 
accident. 70 The complaint must allege facts show¬ 
ing that the automobile was under the control of 
defendant, 71 or that he owed plaintiff a duty of 


B7. Pa.—Wasilchak v. National Bis¬ 
cuit Co., 40 Pa.Di8t. ■& Co. 531, 43 
L,ack.Jur. 19. 

6A Pa.—Wasilchak v. National Bis¬ 
cuit Co., supra. 

69. Iowa.—Seleine v. Wianer, 206 N. 

W. 130, 200 Iowa 1389. 

Pa.—Mocarsky v. General Baking 
Co., 42 Pa.Dist. & Co. 472. 

00. Tex.—Mumme v. Sutherland, 
Civ.App., 198 S.W. 306. 

61. Iowa.—Seleine v. Wisner, 206 N. 
W. 130, 200 Iowa 1389. 

62. Cal.-—Latky v. Wolfe, 269 P. 

470, 86 Cal.App. 332—Wiley v.’ 

Cole, 199 P. 650, 52 Cal.App. 617. 

Ga—A. G. Boone Co. v. Owens, 187 
S.E. 899, 64 Ga.App 379. 

Or.—Clarkson v. Wong. 42 P.2d 763, 
150 Or. 406, motion denied 45 P.2d 
914, 150 Or. 406. 

42 C.J. P 1191 note 18. 

63. Tex.—Norris Bros. ▼. Mattlnson, 
Civ.App., 118 S.W.2d 460, error dis¬ 
missed. 

64. Ala.—Barfield v. Evans, 65 So. 
928, 187 Ala. 579. 

42 C.J. p 1198 note 54. 


Complaint held not demurrable 

Cal.—Frailer v. Elsenmann, 270 P. 

704, 94 Cal.App. 48. 

Fla.—City of Tampa v. Easton, 198 
So. 753, 145 Fla. 188. 

65. Discretion 

Granting of particular amend¬ 
ments held to be within the discre¬ 
tion of the trial court. 

Conn.—Martin J. McEvoy, Inc., v. 
Iannantuoni, 132 A. 895, 104 Conn. 
372. 

Or.—Schassen v. Columbia Gorge 
Motor Coach System, 270 P. 6S0, 
126 Or. 363. 

Amendments held not to state new 
cause of action 

Ga.—Laing v. Perryman, 120 S.E. 

646, 31 Ga.App. 239. 

N.C.—Williams v. May, 91 S.E. 604, 
173 N.C. 78. 

Or.—Hanna v. Royce, 249 P. 173, 119 
Or. 450. 

42 C.J. p 1196 note 27 [c]. 
Amendments held properly refused 
Conn.—Evans v. Byrolly Transp. Co., 
197 A. 758, 124 Conn. 10. 

Ohio.—Hatsio v. Red Cab Co., 67 N. 
E.2& 553, 77 Ohio App. 301. 

86. Ind.—Butler v. Domer, 82 N.E. 
2d 694, 218 Ind. 260. 
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67. Ala.—Ritter v. Gibson. 116 So. 

158, 217 Ala. 304. 

42 C.J. p 1191 note 19. 

6a Ind.—Wellington v. Reynolds, 
97 N.E. 155, 177 Ind. 49. 

69. Ala—Ritter v. Gibson, 116 So. 

158, 217 Ala. 304. 

42 C.J. p 1191 note 21. 

Allegations held sufficient 
Ala.—Ritter v. Gibson, supra. 

42 C.J. p 1191 note 21 [b]. 

7a Ala.—Maddox v. Jones, 89 So. 
38, 205 Ala. 598. 

71. Puerto Rico.—Rodriguez v. Nic¬ 
ole, 7 Puerto Rico Fed. 418. 
Complaint held insufficient 
A complaint, alleging that individ¬ 
ual defendant was an officer, serv¬ 
ant, agent, or employee of corporate 
defendant, and while acting within 
scope of his authority caused, al¬ 
lowed, or permitted an automobile 
truck under his control to come .in 
contact with truck occupied by 
plaintiff’s intestate, was demurrable 
for failure to allege that individual 
defendant had actual manual control 
of truck or was present directing its 
movements.—Smith v. Tripp, 20 So. 
2d 870. 246 Ala. 421. 
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controlling its operation, 7 * and that he is responsi¬ 
ble for its negligent operation. 78 

In order to show a duty of control resting on de¬ 
fendant, it is necessary to allege either ownership 74 
or operation 75 of the automobile by him. Where 
the action is against the owner of the car and the 
complaint shows that the car was operated by a 
person other than the owner at the time of the in¬ 
jury, it must allege facts to show defendant's own¬ 
ership of the car, 76 or what, if any, relation defend¬ 
ant or his servant had to the vehicle, 77 and that the 
driver was responsible for the accident; 78 but an 
allegation of ownership of the automobile by de¬ 
fendant is of itself sufficient to show his responsi¬ 
bility for its operation 78 and need not be accom¬ 
panied by allegations showing whether, at the time 
of the accident, it was being driven by him or some¬ 
one else, 80 or with his knowledge or consent. 81 An 
allegation that injury was caused by a vehicle neg¬ 
ligently operated by defendant, his agents, serv¬ 
ants, or employees is sufficient without alleging 
ownership by defendant. 82 Where the action is 
against the driver of the vehicle, no averment of 
ownership is necessary. 88 

Use of automobile in defendant's business. In an 
action against the owner of an automobile it is not 
necessary to allege that the automobile was being 


used in defendant's business at the time of the in¬ 
jury, whether the action is based on the negligence 
of the owner, 84 or where it is alleged that the car 
was operated by an agent, servant, or employee, 86 
although in the latter case it is better pleading to 
aver distinctly that the car was being operated at 
the time on defendant's business. 86 

Duty to make and enforce rules . A count based 
on defendant's duty to make and enforce rules re¬ 
stricting or regulating the speed of its vehicle 
when driven upon the streets of a city is defective 
where it does not allege such facts as would give 
rise to the duty relied on. 87 

(2) Duty at Place of Accident or Collision 

As a general rule the declaration, petition, or com¬ 
plaint must sufficiently aver that at the time of the ac¬ 
cident or collision the plaintiff or his property was at a 
place where the defendant owed him a duty to use due 
care to avoid injuring the plaintiff or his property. 

As a general rule, the declaration, petition, or 
complaint must allege facts showing that, at the 
time of the accident or collision, plaintiff or his 
property was at a place where defendant owed 
plaintiff a duty to use due care not to injure the 
person or property of plaintiff; 88 but where the 
requisite facts are alleged it is not necessary to 
charge the legal conclusion that the duty existed. 89 


T9. Ala.—Reed v. Ridout’s Ambu¬ 
lance, Inc., 102 So. 906, 212 Ala. 
428. 

73. N.Y.—Brone ▼. Sours Carting 
A Storage Co., 68 N.Y.S.2d 413. 186 
Misc. 1. 

42 C.J. p 1191 note 26. 

Joint negligence 

Where It la charged that defendant 
had the right to control and direct 
the use of an automobile and was as¬ 
sisting in driving it. using the driver 
as an instrumentality, such charge is 
an allegation of joint action and 
joint negligence and amounts to a 
charge of negligence against the de¬ 
fendant personally based on his own 
acts.—Palmer v. Miller, 48 N.E.2d 
978, 380 Ill. 266. 

74. Ala.—Reed v. Rldout's Ambu¬ 
lance, Inc., 102 So. 906, 212 Ala. 
428. 

75. Ala.—Reed v. Rldout's Ambu¬ 
lance, Inc., supra. 

78. Iowa.—Putnam v. Busing, 266 
N.W. 669, 221 Iowa 871. 

Fa.—Huff v. Reinhart, Com.Pl., 86 
Plttsb.Leg.J. 331. 

Tex.—Boydston ▼. Jones, Civ.App., 
177 S.W.2d 303. 

42 C.J. p 1191 note 29. 

77. Ala.—Britling Cafeteria Co. v. 

Irwin, 169 So. 228, 229 Ala. 687. 
7BL , Tex.—Boydston v. Jones, Civ. 
APP., 177 S.W.2d 308. 


79. Iowa—Halfpap v. Gruis, 202 N. 
W. 692, 199 Iowa 767. 

individual ownership of several de¬ 
fendants 

Colo.—Conner v. Sullivan, 272 P. 623, 
84 Colo. 672. 

Ownorshlp by municipality 

(1) A declaration alleging that 
city owned certain automobile truck, 
that truck was being operated by 
certain individual with knowledge 
and consent of city, on city streets, 
and that the driver negligently oper¬ 
ated the truck into plaintiff's auto¬ 
mobile, injuring plaintiff and his au¬ 
tomobile, stated a cause of action 
against the city.—City of Tampa v. 
Easton, 198 So. 763, 146 Fla. 188. 

(2) A declaration, alleging that a 
lire engine truck, owned by city, 
while being operated on streets of 
the city by city employee, acting 
within scope of his employment, and 
with knowledge and consent of the 
city, was negligently and recklessly 
driven into plaintiff’s motorcycle, 
stated a cause of action against city 
for resulting damages to motorcycle 
and Injuries to plaintiff.—Barth v. 
City of Miami, 1 So.2d 674, 146 Fla 
642. 

90. Cal.—Randolph v. Hunt, 183 P. 

368, 41 Cal.App. 739. 

N.Y.*—Shepard v. Wood, 102 N.Y.S. 
306, 116 App.Div. 861. 
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81. Iowa.—Halfpap v. Gruis, 202 N. 
W. 692, 199 Iowa 767. 

42 C.J. p 1191 note 32. 

82. Ky.—Kelly v. Marcum. 114 S.W. 
2d 1102, 272 Ky. 609. 

83. Pa—Kuster v. Stahl, 11 Pa.Dist. 
A Co. 618. 

84. Kan.—Tannahill v. Depositors’ 
Oi], etc., Co., 203 P. 909, 110 Kan. 
264. 

85. Ala.—Jones v. Strickland, 77 So. 
662, 201 Ala 138. 

Pa.—Myers v. Pfeiffer, 84 Pa.Super. 
506. 

98. Pa.—Myers v. Pfeiffer, supra. 

87. Ala—Reed v, Ridout’s Ambu¬ 
lance, Inc., 102 So. 906, 212 Ala. 
428. 

88 . Ala—C. C. Snyder Cigar, etc., 
Co. v. Stutts, 107 So. 73, 214 Ala. 
132—Maddox v. Jones, 89 So. 88, 
206 Ala 698. 

Complaint held sufficient 
Ala.—W. F. Covington Planter Co. v. 
Roberson, 194 So. 171, 238 Ala 70 
—Ritter v. Gibson, 116 So. 168, 217 
Ala 804—Smith v. Clemmons, 112 
So. 442, 216 Ala 62. 

Mont.—Johnson v. Herring, 296 P. 
1100, 89 Mont. 166. 

89. Ala.—Maddox v. Jones, 89 So. 
88, 206 Ala. 698. 
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When the injuries were sustained on a highway, 
it is necessary" and sufficient® 1 to allege facts 
showing that the highway was a public highway. 
An allegation that plaintiff was lawfully using a 
public sidewalk need not allege the purpose for 
which it was being used.® 2 

(3) Relation between Plaintiff and Defend¬ 
ant 

There must be sufficient averment of a relationship 
between the plaintlfT and the defendant giving rise to a 
duty owing by the defendant to the plaintiff. 

A relationship between plaintiff and defendant 
giving rise to a duty to exercise care owing by de¬ 
fendant to plaintiff must be averred. 93 In an ac¬ 
tion against the owner of an automobile by a per¬ 
son who was riding therein, plaintiff must aver 
some relation to defendant other than the mere 
fact that he was riding in the automobile when in¬ 
jured;® 4 in such case it is necessary and sufficient 


to aver plaintiff’s relation to defendant as that of 
passenger,® 5 guest,® 6 or employee engaged in serv¬ 
ice at the time. 97 Allegations merely that plaintiff 
was lawfully riding in defendant’s vehicle import 
only that plaintiff was a licensee of the owner® 8 
and that the only duty owed by defendant to plain¬ 
tiff was not willfully or wantonly to injure him.® 9 
In an action for negligence, a petition admitting 
that the injured person was a trespasser does not 
state a case. 1 

(4) Relation between Defendant and Driver 

Where the defendant was not the driver of the ve¬ 
hicle at the time of the injury, his relationship to, and 
responsibility for the acts of, the driver must be properly 
pleaded. 

Where the action is against the owner and the 
complaint shows that the vehicle was operated by 
another at the time of the injury, it must ordinarily 
allege facts showing that the operator was an agent, 
servant, or employee, 2 or, where such is the case. 


9a Ala.—Ruffin Coal, etc., Co. v. 

Rich. 108 So. 600. 214 Ala. 622. 

42 C.J. p 1192 note 62. 

91. Cal —Villegas v. Strohm, 297 P. 
688. 112 Cal App 633. 

42 C.J. P 1192 note 63. 

92. Pla.—Hartquist V. Tamiami 

Trail Tours, 190 So. 633, 139 Fla. 
328. 

93. Ala.—Feore v. Trammel, 102 So. 
629, 212 Ala. 325. 

Complaint held sufficient 
N.O.—Dark v. Johnson, 36 S.E.2d 237, 
225 N.C. 661. 

Driver acting* outside scope of em¬ 
ployment 

Under the rule that the owner of 
a vehicle Is not liable to one riding: 
therein as guest of the driver who is 
acting outside the scope of his em¬ 
ployment, a petition showing that 
plaintiff was injured while such a 
guest states no cause of action 
against the owner.—Beard v. Oliver, 
182 S.E. 921, 62 Ga.App. 229. 

94. Ala.—Reed v. Ridout’s Ambu¬ 
lance, Inc., 102 So. 906, 212 Ala. 
428. 

Pa.—Murphy v. Omwake, 18 Fa.Dist. 
& Co. 594. 

42 C.J. p 1192 note 38. 

95. Ala.—Garner v. Baker, 108 So. 
38, 214 Ala. 385. 

Cal.—Fairman v. Mors, 130 P.2d 448, 
65 Cal.App.2d 216. 

“Paflisngur 1 ’ 

(1) The word “passenger” in dec¬ 
laration sufficiently designates plain¬ 
tiff’s relationship.—Elmer v. Miller, 
265 Ill.App. 465. 

(2) Averment that occupant was a 
passenger in automobile at time of 
accident does not preclude recovery 
against driver, since “passenger” in¬ 


cludes status of invitee as well as 
that of licensee.—Cafaro v. Cufuro. 
184 A 779, 14 N.J.Misc 331, reversed 
on other grounds 191 A. 472, 118 N. 
J.Lftw 123. 

96. Ill —Garner v. Baker, supra— 
Barnett v. Levy, 213 Ill App. 129. 

Pleading held sufficient to show re¬ 
lationship 

Ga.—Monroe Motor Exp v. Jack- 
son, 38 S E.2d 8G3, 74 Ga.App. 148. 

97. Ala—Reed v. Ridout’s Ambu¬ 
lance. Inc., 102 So. 906, 212 Ala. 
428. 

Allegations held sufficient 

Tex—Marsh v. Williams, Civ App., 
164 S.W.2d 201, error refused. 
Allegations held insufficient 

(1) A count is demurrable where, 
although it alleges that plaintiff was 
an employee of defendant corpora¬ 
tion, and that the driver of tho cor 
was vice president or assistant man¬ 
ager of defendant, it does not show 
any act of superintendence or con¬ 
trol by the driver over plaintiff.— 
Reed v. Ridout’s Ambulance. Inc., 
102 So. 906, 212 Ala. 428. 

(2) In action for injuries allegedly 
caused by truck owned by employee 
of produce company and driven by 
employee’s guest, pleadings proceed¬ 
ing on theory that guest was servant 
of produce company within doctrine 
of respondeat superior, was error.— 
West Toxas Produce Co. v. Pate, 
Tex.Civ.App., 64 S.W.2d 381. 

98. Ala.—Mi-Lady Cleaners v. Mc¬ 
Daniel, JL79 So. 908, 235 Ala. 469, 
116 A.L.R. 639—Reed v. Ridout's 
Ambulance, Inc., 102 So. 906, 212 
Ala. 428. 

99. Ala.—Reed v. Ridout’s Ambu¬ 
lance, Inc., supra. 


1. Ga.—Turner v. Fuller, 146 S.E. 
494, 39 Ga.App. 184. 

2. Ala.—Drennen Motor Car Co v. 
Webb, 147 So 143, 226 Ala. 353. 

Conn.—Leitzes v. F. L. Caulkfns 
Auto Co.. 196 A. 145, 123 Conn. 459. 
Fla.—McDougald v. Couey, 200 So. 
391, 145 Fla. 689. 

Tex.—Miller v. Pettigrew, Civ App., 
10 SW.2d 168. 

42 C.J. p 1192 note 45. 

Alternative allegations 

N Y.—Johansson v. Kemp, 207 N.Y- 
S. 468. 211 AppDlv. 276. 

Effect of statute 

A statute making registration of 
automobile prima facie evidence of 
ownership and proof that operation 
was for owner’s benefit, related en¬ 
tirely to matters of evidence, and 
did not dispense with necessity for 
proper pleadings as essential predi¬ 
cate of judgment against owner for 
injury resulting from driver’s negli¬ 
gent operation of automobile.—Cur¬ 
tis v. Kytc, 106 S.W.2d 234, 21 Tenn. 
App. 115. 

Necessary allegations 

Where declaration of automobile 
occupant in action for personal in¬ 
juries did not allege that stated own¬ 
er of automobile was negligent oper¬ 
ator or allege the relationship be¬ 
tween alleged owner and operator 
so as to invoke operation of respon¬ 
deat superior doctrine and did not al¬ 
lege that operator was using auto¬ 
mobile with knowledge, permission, 
acquiescence, or authority of owner, 
so as to make owner liable for negli¬ 
gent operation of automobile, the 
declaration was fatally defective.— 
McDougald v. Couey, 200 So. 391, 145 
Fla. 689. 
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that the operator was a partner,* of defendant, 
and that he was acting within the scope of his em¬ 
ployment at the time, 4 and the pleading must show 
whether the negligence relied on is that of defend¬ 
ant or of his agent. 6 A further allegation that the 
driver was using his own car does not negative lia¬ 
bility of the employer. 6 A special custom permit¬ 


ting an employee to use the enipioy6^1 cars, in 
order to be relied on, must be pleaded 7 

It is sufficient to allege that the owner of the au¬ 
tomobile, with knowledge of the incompetency of 
another person, intrusted the automobile to the lat¬ 
ter person ; 8 and this rule constitutes an exception 
to the general rule that the relation of principal 


ffielevaat allegations j 

In stating cause of action against 
automobile owner for damage sus¬ 
tained in collision with automobile 
on theory that driver was owner’s 
agent, allegations as to damage to 
property and Injury to person, as to 
ownership of automobile, and as to 
operation of automobile by driver 
with owner’s consent, were rele¬ 
vant In alleging agency.—Parks v. 
Mathews. 69 P.2d 781, 58 Idaho 8. 
Several employers 

A petition against several defend¬ 
ants jointly is not Invalid for vague¬ 
ness because of failure to allege 
which defendant was the employer 
of the driver, where it alleges that 
all were employers.—Calamia v. 
Mayer, La.App., 174 So. 668. 

Allegations held sufficient 

Ala.—Moore v. Cruit, 191 So. 252, 
238 Ala. 414. 

Ark.—Van Bibber v. Strong, 160 S.W. 

2d 861, 203 Ark. 1090. 

Cal.—Shields v. Oxnard Harbor Dist., 
116 P.2d 121, 46 Cal.App 2d 477. 
La.—Goff v. Sinclair Refining Co., 
App., 162 So. 452—Wardlaw v. 
Harvey A Jones, App., 138 So. 892 
—Howell v. Robinson, 130 So. 666, 
14 La.App. 632. 

N.Y. —Taksen v. Kramer, 263 N.Y.S. 

609. 239 App.Div. 756. 

Pa.—Horn v. Langerio, Com.Pl. t 1 
Lebanon Co. 173. 

Tex.—Mann v. Cook, Civ.App., 11 S. 
W.2d 572. 

42 C.J. p 1192 note 45 [a]. 

Allegations held Insufficient 
Ala.—Langip v. Byrne, 131 So. 444, 
222 Ala. 183. 

Ill. — Van Meter v. Gurney, 240 111. 
App. 145. 

La.—Barnes v. Alexandria Contract¬ 
ing Co., App., 154 So. 610—Griffin 
v. Motor Transit Co., 127 So. 438, 
13 La. App. 151. 

Mo.—Humphrey v. Ownby, App., 104 

S.W.2d 398. 

Or.—Bowerman v. Columbia Gorge 
Motor Coach System, 284 P. 579, 
132 Or. 106, 

Tenn.—Curtis v. Kyte, 106 S.W.2d 
234, 21 Tenn.App. 115. 

Tex.—Kirklln v. Standard Coffee Co., 
ClvJLpp., 114 S.W.2d 263. 

42 CJ. p 1132 note 45 [b]. 

3. Ga.—Rogers v. Carmichael, 192 
S.E. 39, 184 Ga. 496. 


Webb, 147 So. 143, 226 Ala. 363— 
Gilliland v. Harris, 150 So. 184, 25 
Ala.App. 649. 

Kan.—Willett v. McCormick, 170 P. 

2d 821, 161 Kan. 658. 

La.—Gaubert v. Ed. E. Hebert Co., 
App., 174 So. 716. 

Pa.—Henry v. Beck, 56 York Leg. 
Rec. 209, affirmed 36 A.2d 734, 154 
Pa Super. 685. 

Tex.—Boydston v. Jones, Civ.App., 
177 S W.2d 303—Gause-Ware Fu¬ 
neral Home v. McGinley, Civ.App., 
41 S.W.2d 433, error refused—Mil¬ 
ler v. Pettigrew, Civ.App., 10 S.W. 
2d 168. 

42 C.J. p 1192 note 46. 

Bxtlfication 

In the absence of any direct alle¬ 
gation of ratification, a mere aver¬ 
ment that the person so employed 
was arrested and fined for violating 
a municipal ordinance with respect 
to the driving of automobiles in the 
city, and that the master gave bond 
for the appearance of such assistant 
after his arrest, and paid the fine 
imposed on him, will not suffice to 
sustain the petition against a gen¬ 
eral demurrer.—White v. Levi, 73 S. 
B. 376, 137 Ga. 269. 

Allegations held sufficient 

Ala—Harrison v. Wright, 111 So. 
642, 215 Ala. 607—Mobile Pure 

Milk Co. v. Coleman, 161 So. 826, 
26 Ala.App. 402, certiorari denied 
161 So. 829. 230 Ala. 432. 

Ga—Yellow Cab Co. v. General 
Lumber Co., 134 S.E. 190, 35 Ga. 
App. 620. 

Hawaii.—Taba v. Jardin, SO Hawaii 
452—Ellis v. Mutual Telephone 
Co., 29 Hawaii 604. 

La.—Pearce v. U. S. Fidelity A Guar¬ 
anty Co., App., 8 So.2d 743—An¬ 
toine v. Louisiana Highway Com¬ 
mission, App., 188 So. 443—Andrus 
v. S. J. Boudreaux & Son, App., 
158 So. 679—Bordelon v. T. L. 
James A Co., App., 148 So. 484— 
Perroux v. Murray-Brooks Hard¬ 
ware Co., 119 So. 453, 9 La.App. 
189. 

N.J.—Voshell v. Freihofer Baking 
Co., 136 A. 328, 5 N.J.Mlsc. 270. 
Pa.—Uhr v. Motor Age Transit 
Lines, Com.Pl., 28 Brie Co. 169. 
Tex.—American Produce Co. v. Gon¬ 
zales, Com.App„ 1 S.W.2d 602— 
Pena v. Lovett, Civ.App., 114 S.W. 
2d 397—Lightsey Black A White 
Cab Corporation v. Littlefield, Civ. 
App., 48 S.W.2d 766, error refused 
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—Magnolia Petroleum Co. ▼. Wink¬ 
ler, Civ.App., 40 S.W.2d 831. 

42 C.J. p 1192 note 46 [c]. 

Allegations held insufficient 
Ga.—Aycock v. Peaslee Gaulbert 
Paint A Varnish Co., 5 S.E.2d 598, 
60 Ga.App. 897—Dilbeck v. Aider- 
man, 187 S.E. 124, 53 Ga.App. 656 
—Bras el ton v. Brazell, 175 S.E. 
264, 49 Ga.App. 269. 

Iowa.—Rowley v. City of Cedar Rap¬ 
ids, 212 N.W. 158, 203 Iowa 1245. 
53 A.L.R. 375. 

Ky.—Brock v. Bennett, 200 S.W. 2d 
745, 304 Ky. 338. 

La.—Boyce v. Greer, App., 15 So. 2d 
404. 

Ohio.—Leisgang v. City of Cincin¬ 
nati. 15 N.E.2d 158, 57 Ohio App. 
513. 

Tex.—Wittkower v. Dallas Ry. A 
Terminal Co., Civ.App., 73 S.W. 2d 
867, error refused. 

Wis.—Philipsky v. Scheflow A Mona¬ 
han. 263 N.W. 171, 219 Wis. 313. 

8. Ala.—Gilliland v. Harris. 150 So. 
184, 25 Ala App. 549. 

6. Okl.—Corn v. City of Sapulpa, 
110 P.2d 290. 188 Okl. 418. 

7. Tex.—Thannisch Chevrolet Co 
v. Kline, Civ.App., 134 S.W.2d 433. 
error refused. 

a Ariz.—Lutfy v. Lockhart, 295 P. 
975, 37 Ariz. 488. 

Mich.—Tanis v. Eding, 261 N.W. 367, 
265 Mich. 94. 

42 C.J. p 1192 note 47. 

Allegation of inoompetenoe held 
essential 

(1) In action against auto agency 
and Its Insurer for damages result¬ 
ing from collision caused by negli¬ 
gence of prospective purchaser to 
whom automobile was Intrusted for 
use.—Massony v. Truett Nash Motor 
Co., La.App., 177 So. 829. 

(2) Where driver was a bailee.— 
Drennen Motor Car Co. ▼. Webb, 147 
So. 148, 226 Ala. 853. 

Knowledge ms to IntonioatloqL or hab¬ 
it of drinking 

U.S.—Department of Water and 
Power of City of Los Angeles v. 
Anderson. C.C.A.Nev., 95 F.2d 677, 
certiorari denied 69 S.Ct. 67, 305 
U.S. 607, 33 L.Ed. 386. 

Kan.—Pennington v. Davis-Child 
Motor Co., 57 P.2d 428. 143 Kan. 
763. 

Pa.—Shargay v. Lawrence, 81 Pa. 
Dist. A Co. 289. 


4, Ala.—Drennen Motor Car Co. v. 
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and agent or master and servant between the owner 
and Operator of the automobile must be alleged. 9 
It is not sufficient to allege that the driver had a 
reputation for being reckless. 10 

Where the driver of the vehicle is the wife of 
defendant, in order to be sufficient the complaint or 
petition must state facts which disclose his liability 
for her acts ; 11 and a mere allegation that the ve¬ 
hicle belonged to defendant and was operated by 
his wife is insufficient, where under the statutes a 
husband is not liable for the torts of his wife not 
committed by his command or with his consent and 
in which he in no way participates , 12 or where the 
family purpose doctrine does not apply so as to ob¬ 
viate the necessity of allegations of agency . 13 The 
agency of the wife need not be alleged where there 
is a statutory presumption that she is her husband's 
agent , 14 but the fact of the relationship must be 
alleged . 15 

In order to state a cause of action under the fam¬ 
ily purpose doctrine, it has been held that plaintiff 
must allege that defendant owned or controlled the 
automobile and maintained it for the use and bene¬ 
fit of his family , 16 and that the person who operat¬ 
ed it at the time of the injury was a minor or a 
person whom defendant was under a legal or moral 
obligation to support 17 and that such person was 


using the automobile pursuant to the family pur¬ 
pose . 18 Where a minor lends the parent’s car to 
another, in order to hold the parent liable under the 
family purpose doctrine it has been held to be nec¬ 
essary to allege that such other was not on a mis¬ 
sion of his own but on a mission of the owner, or 
that the minor was a passenger in the car . 18 Like¬ 
wise, a declaration, in an action by the injured per¬ 
son against the owner, which alleges that the au¬ 
tomobile was negligently operated by a person not 
a member of the family “at the direction and un¬ 
der the management, supervision and control” of a 
member of the family has been held to state a cause 
of action under the family purpose doctrine . 20 The 
statement of a cause of action based solely on the 
family purpose doctrine has been held to destroy a 
general allegation of agency of the driver . 21 

In order to state a cause of action under the civil- 
law doctrine, or statutes based thereon, that a par¬ 
ent is liable for the acts of a minor residing with 
him, it is not necessary to allege that the minor was 
a reckless or incompetent driver or that he was on 
a mission for his parent . 22 

Liability for aiding in procurement of license by 
minor . Under a statute making a person who signs 
a minor’s application for a driver’s license liable for 
the negligence of the minor, it is necessary to al- 


Allegations held sufficient 

Cal.—McCalla v. Grosse, 109 P.2d 
358, 42 Cal.App 2d 546. 

N.Y.—Golembe v. Blumberg, 27 N.Y. 
S.2d 692, 262 App.Div. 759—Gill- 
ner v. Wallace, 268 N.Y.S. 279, 240 
App.Div. 1003. 

Ohio.—Williams v. Husted, App., 54 
N.E.2d 165. 

Pa.—Eachus v. Cadillac Motor Car 
Co.. 18 Pa.Dist. & Co. 764, 23 Del. 
Co. 308. 

42 C.J. p 1192 note 47 [b]. 
Allegations held Insufficient 
Ala—Spurling v. Flllingim, 12 So.2d 
740. 244 Ala. 172. 

Cal—Clement v. Dunn, 299 P. 645, 
114 Cal.App. 60. 

Ga.—Graham v. Cleveland, 200 S.E. 

184, 58 Ga.App. 810. 

N.Y.—Schneider v. Van Wyckhouse, 
64 N.Y.S.2d 446. 

9. Ala.—Gardiner v. Solomon, 75 So. 

621, 200 Ala. 115, L.R.A.1917F 380. 
la La.—Bailey v. Simon, App., 199 
So. 186—Davis v. Shaw, App., 142 
So. 301. 

11. Ky.—New York Indemnity Co. 

v. Ewen, 298 S.W. 182, 221 Ky. 114. 
18. Ga.—Dodgen v. De Borde, 168 
S.E. 64, 43 Ga.App. 181. 

13. Ill.—Lowdermllk v. Glbel, 263 
Ill.App, 884. 

14. Conn.—Smith v. Furness, 166 A. 
769, 117 Conn. 97. 


15. Conn.—Smith v. Furness, supra. 

16. U.S.—Commonwealth of Ken¬ 
tucky for Use and Benefit of Kern 
v. Maryland Casualty Co. of Bal¬ 
timore, Md., C.C.A.Ky., 112 F.2d 
352. 

Petition held to allege family pur¬ 
pose doctrine 

Idaho.—Gordon v. Rose, 33 P.2d 351, 
54 Idaho 502. 93 A.L.R. 984. 

17. U.S.—Commonwealth of Ken¬ 
tucky, for Use and Benefit of Kern 
v. Maryland Casualty Co. of Balti¬ 
more, Md., C.C.A.Ky., 112 F.2d 352. 

Ky.—Ludwig v. Johnson, 49 S.W.2d 
347, 243 Ky. 633. followed in Van 
Galder v. Foster, 49 S.W.2d 352, 
243 Ky. 543. 

Son-in-law of owner 
Petition for injuries by automobile 
driven by defendant's son-in-law not 
alleging driver was engaged in mas¬ 
ter's service was held insufficient, 
since family car doctrine does not 
apply to a ‘son-in-law living in the 
owner's home.—Bryant v. Keen, 158 
S.E. 445, 43 Ga.App. 251. 

18. U.S.—Commonwealth of Ken¬ 
tucky, for Use and Benefit of Kern 
v. Maryland Casualty Co. of Balti¬ 
more, Md.. C.C.A.Ky., 112 F.2d 352. 

Allegations held sufficient 
Conn.—Baker v. Paradlso, 169 A. 272, 
117 Conn. 639. 


Ga.—-Mitchell v. Mullen, 164 S.E. 

278, 45 Ga.App. 285. 

N.D.—Carpenter v. Dunnell, 237 N. 

W. 779, 61 N.D. 263. 

19. Tenn.—Messer v. Reid, 208 S.W. 
2d 528. 

Complaint held insufficient 

Where widow, as head of family, 
permitted minor son to drive her au¬ 
tomobile for his own convenience, 
an allegation in action for damages 
sustained in collision, that minor son 
lent automobile to his friend In order 
that friend might drive into another 
town and come back later to join 
widow's minor son at night club, was 
insufficient to render widow liable 
under family purpose doctrine.— 
Messer v. Reid, supra. 

sa W.Va.—Eagon v. Woolard, 11 S. 
E.2d 257, 122 W.Va. 565. 134 A.L.R. 
970. 

81. Idaho.—Gordon v. Rose, 33 P.2d 
351, 54 Idaho 602, 93 A.L.R. 984. 

88. La.—Honeycutt v. Carver, App., 
25 So.2d 99. 

Widow 

Petition alleging that automobile 
driver Involved in collision was a 
minor residing with mother, a wid¬ 
ow, sufficiently alleged that minor 
was unemancipated and that father 
was deceased, making mother liable. 
—Storts v. New Orleans Public Serv¬ 
ice, La.App., 141 So. 814. 
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lege that an automobile was being operated on the 
public highways of the state 28 by a person under 
the minimum age 24 who procured a license on an 
application signed by defendant, 26 that the licensee 
operated the automobile in such a negligent or will¬ 
fully improper manner as to cause injury to plain¬ 
tiff, 26 and that plaintiff was injured. 27 The rela¬ 
tionship of the signer as parent, guardian, or other¬ 
wise should be alleged. 28 

b. Breach of Duty or Negligence 

(1) In general 

(2) Violation of statute or ordinance 

(3) Wanton or willful acts or gross neg¬ 

ligence 

(1) In General 

The plaintiff must allege negligence or breach of duty 


on the part of the defendant In accordance with the rules 
of pleading In negligence actions generally. 

In an action to recover damages occasioned by 
the negligent operation of a motor vehicle, the dec¬ 
laration, petition, or complaint must aver negli¬ 
gence, 29 or a breach of duty, 30 or facts from which 
negligence may be inferred; 3 * but it is not neces¬ 
sary to aver negligence co nomine where there are 
averments of facts showing a breach of duty 32 or 
giving rise to a necessary and irresistible inference 
of negligence; 33 and where the action is for negli¬ 
gence on the part of the owner of the car, and not 
for that of an employee, it is unnecessary to allege 
that there was negligence on the part of the em¬ 
ployee. 34 

It is not enough to allege in general terms that 
the accident was caused by the negligence of de¬ 
fendant, but the facts constituting the negligence 
must be alleged. 36 The act done or omitted must 


83. Fla.—Padgett v. Thompson. 27 
So.2d 909, 158 Fla. 138. 

84. Del.—Faulkner v. Marcozzi, 185 
A. 471, 7 W.W.Harr. 600—Town¬ 
send v. Harmon, 171 A. 178, 5 W. 
W.Harr. 662. 

Fla.—Padgett v. Thompson, 27 So 2d 
909, 158 Fla. 138. 

Allegations hold sufficient, when 
read with references to statute, in 
trespass for direct and immediate 
injuries to truck.—Townsend v. Har¬ 
mon, 171 A. 178, 5 W.W.Harr., Del., 
562. 

85. Fla.—Padgett v. Thompson, 27 
So.2d 909, 158 Fla. 138. 

Failure to allego issuance of license 
In action for injuries caused by 
automobile driven by defendant's mi¬ 
nor son, declaration failing to allege 
that any license had ever been is¬ 
sued to the son, but merely that "ap¬ 
plication for an automobile driver's 
license then and there in his posses¬ 
sion had been signed" by defendant, 
failed to Btate a cause of action 
against defendant.—Pudgett v. 
Thompson, supra. 

86. Fla. — Padgett v. Thompson, su¬ 
pra. 

87. Fla.—Padgett v. Thompson, su¬ 
pra. 

88. Del.—Faulkner v. Marcozzi, 185 
A. 471, 7 W.W.Harr. 600—Town¬ 
send v. Harmon, 171 A. 178, 5 W. 
W.Harr. 562. 

88. Idaho.—Stanger v. Hunter, 291 
P. 1060, 49 Idaho 723. 

Ky.—Gess v. Wilder, 36 S.W.2d 617, 
237 Ky. 830. 

La.—Siren v. Montague, App., 142 
So. 196. 

Tex.—Duff v. Roeser A Pendleton, 
Clv.App., 96 S.W.2d 682. 

42 C.J. p 1193 note 65. 


Degree of core 

When the facts on which recovery 
is relied on are alleged, the degree 
of care which defendant was re¬ 
quired to exercise nerd not be al¬ 
leged—Woodward v. Spring Canyon 
Coal Co., 63 P 2d 267, 90 Utah 578. 

30. Ala.—Stewart v. Smith, 78 So. 

724, 16 Ala.App. 461. 

Ind—Wellington v. Reynolds, 97 N. 
E. 155, 177 Ind. 49. 

R.I.—McCoy v. Frutiger, 182 A. 494, 
55 R.I. 492. 

Complaint held to state no cause of 
action 

In action for injuries to boy fall¬ 
ing or thrown from defendant's Ice 
truck driven by codefendant, petition 
alleging that defendant knew, or by 
exercise of ordinary care should 
have known, that plaintiff was on 
truck stated no cause of action, as 
defendants owed no duty to exercise 
ordinary care to discover such fact. 
—Ico Delivery Co v. Thomas, 160 S. 
W.2d 605, 290 Ky. 230. 

Xntoxioatioa of driver 

Complaint held sufficient to state 
cause of action within statute au¬ 
thorizing recovery by guest where 
injury proximately ■ results from in¬ 
toxication of driver.—Frisvold v. 
Leahy, 60 P.2d 151, 15 Cal.App.2d 
752. 

Licensee 

Allegations showing that plaintiff 
was a mere licensee and charging 
only simple negligence fail to show 
any breach of duty.—Reed v. Rid- 
out’s Ambulance, Inc., 102 So. 906, 
212 Ala. 428. 

Vse of word “guest” in the com¬ 
plaint does not of itself prevent the 
complaint from stating a cause of 
action for breach of the common- 
law duty to exercise ordinary care. 
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—Long v. Archer, 46 N.E 2d 818, 221 
Ind 186 

31. Cal —South v San Benito Coun¬ 
ty, 180 T. 354, 40 Cal.App. 13. 

Res ipsa loquitur 

Allegations held sufficient to raise 
a presumption of negligence under 
the doctrine of res ipsa loquitur.— 
Loprestie v. Roy Motors, Inc., 185 So. 
11, 191 La. 239—Penree v. U S. Fi¬ 
delity & Guaranty Co., La App, 8 
So.2d 743—Kemper v. Land, La.App., 
2 So 2d 248. 

Allegations held insufficient 

Complaint for injuries to passen¬ 
ger by explosion in arsenal, alleging 
that defendant negligently drove au¬ 
tomobile past arsenal containing ex¬ 
plosives, was held demurrable.—■ 
Schweitzer v. Mindlin, 162 NE. 624, 
248 N.Y. 560. 

33. Ill.—Lasko v. Meier, 67 N.E 2d 
162, 394 Ill. 71. 

La.—Muse v. Chambley, App., 16 So. 
2d 276. 

42 C.J. p 1193 note 68. 

Allegation that defendant was neg¬ 
ligent would add nothing to suffi¬ 
ciency of the complaint, since, if 
facts stated disclosed negligence on 
defendant's part, averment was sur¬ 
plusage, and, if they did not it was 
useless.—Lasko v. Meier, 67 N.E.2d 
162, 394 Ill. 71. 

33. Cal.—Herrick v. Oakland Mo¬ 
tor Co., 155 P. 1006, 29 Cal.App. 

414. 

34. Kan.—Tannahill v. Depositors' 
Oil, etc., Co., 203 P. 909, 110 Kan. 
254. 

35. La.—Lewis v. Jeffress, App., 3 
So.2d 477. 

42 C.J. p 1193 note 71. 

Inability to state foots 
A complaint alleging that plaintiff 
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be stated with sufficient clearness and fullness to in¬ 
form defendant of the charge he must meet at the 
trial, 86 and, as discussed in the C.J.S. title Pleading 
§ 23, also 42 C.J. p 1193 note 73, it is not permissi¬ 
ble to state mere conclusions as to defendant’s neg¬ 
ligence. However, where facts showing a duty 
owing by defendant to plaintiff are sufficiently al¬ 
leged, 87 it is sufficient to aver negligence or breach 
of duty generally. 88 In such a case it has been 
held sufficient to state generally that the act caus¬ 
ing the injury, 88 such as the running or propelling 
of a motor vehicle by defendant, or by his agent, 
servant, or employee as the case may be, on or 
against plaintiff, 40 or decedent, 41 or another motor 
vehicle, 42 was carelessly and negligently done. In¬ 
deed, it is sufficient to allege that defendant or his 


servant negligently drove a motor vehicle on or 
against plaintiff, 48 or plaintiff’s automobile, 44 or 
horse and buggy, 46 or wagon, 46 or the automobile 
in which plaintiff was riding; 47 and additional 
terms employed to characterize the negligent act 
may be disregarded as surplusage. 48 

Where defendant’s conduct is negligent, it is not 
necessary to specify whether it was intentional 48 or 
that it was habitual. 50 A general charge of neg¬ 
ligence following a specific charge has been held to 
be merged in the specific, 51 and, if plaintiff under¬ 
takes to set out the particular facts on which he 
relies as constituting negligence, he is bound there¬ 
by and if such facts do not constitute a cause of 
action a general allegation will not make the peti¬ 
tion good. 52 


cannot allege the specific act or acts 
of negligence of defendant which 
caused the injury fails to state a 
cause of action on the theory of neg¬ 
ligence.—Emigh v. Andrews, 191 P. 
2d 901, 164 Kan. 732. 

36. Del.—Cooper v Ajax Distribu¬ 
tors. 192 A. 614. 8 W.W.Harr. 361 
—Starr v. Starr, 170 A. 924, 6 W. 
W.Harr. 656. 

Ga.—Kellett v. Templeton, -6 S E 2d 
392. 61 Ga.App. 230 
Mich.—Breker v. Roscma, 4 N.W.2d 
67. 301 Mich. 685, 141 A L.R. 867— 
Arnold v. Krug, 273 N.W. 322. 279 
Mich. 702. 

N.Y.—Turner v. Craney, 6 N.Y.S 2d 
641. 254 App.Dlv. 919. 

Pa.—Robinson v. Van Mos, 37 Pa 
Dist. & Co. 286—Loftus v. Rich¬ 
ards, 21 Pa.Dist. & Co. 105, 35 
LackJur. 40, 48 York Leg Rec. 88 
—Spohr v. Delcorse, 9 Pa Dist. & 
Co. 312, 40 Lanc.L.Rev. 265—Riz- 
zuttl v. Olivcn, Com.Pl., 41 Lack. 
Jur. 99—Babusko v. Chapin Lum¬ 
ber Co., Com.Pl, 33 Luz.L Reg. 63. 
42 C.J. p 1193 notes 71. 72. 

Driver u defendant 

Where defendant was the driver 
of the vehicle, p'laintiff need not be 
as particular in his pleading as he 
would have to be if the accident 
occurred through the negligence of 
a servant or agent.—Apfelbaum v. 
Marklcy, 26 Pa.Dlst. & Co. 605. 13 
Northumb.L.J. 22. 

37. Ala.—W. F. Covington Planter 
Co. v. Roberson, 194 So. 171, 239 
Ala. 70—Burns ▼. Bythwood, 184 

So. 846, 28 Ala. App. 335, certiorari 
denied 184 So. 349, 236 Ala. 639. 

42 C.J. P 1193 notes 74, 76. 

38. Ala.— W. F. Covington Planter 
Co. v. Roberson, 194 So. 171, 238 
Ala. 70—Buffalo Rock Co. v. Davis, 
154 So. 666, 228 Ala. 603—McQueen 
v. Jones, 145 So. 440, 226 Ala. 4— 
Eady v. Heaton, 140 So. 408, 224 
Ala. 327—Strickland v. Davis, 128 
9o. 233, 221 Ala. 247—Birmingham 


Stove & Range Co. v. Vanderford, 
116 So. 334, 217 Ala. 342. 

Colo.—Campbell v. Trate, 149 P.2d 
380, 112 Colo. 265. 

Fla.—Erlirhstein v. Roney, 20 So.2d 
254, 155 Fla. 333. 

Iowa.—Pettijohn v. Weedo, 258 N.W. 
72, 219 Iowa 465. 

Kan—Burnett v. Kansas City Public 
Service Co., 72 P.2d 72, 146 Kan. 
474 

Ky.—Marsee v. Bates, 29 S.W.2d 632, 
235 Ky. 60. 

Tenn —Kemp v. Caruthers, 11 Tenn. 
App. 201. 

Tex.—Metzger v. Gambill, Civ.App., 
37 S W.2d 1077. error refused. 

42 C.J. p 1193 notes 74. 75 
Allegations following federal form 
Where the Federal Rules of Civil 
Procedure have been adopted by a 
state with but slight change, a com¬ 
plaint containing general allegations 
of negligence following the federal 
form 9, Appendix of Forms, form 9, 
28 U.S.C.A. following 8 723c, is suffi¬ 
cient, even though the federal forms 
have not been adopted, since such 
forms are highly persuasive in inter¬ 
preting the meaning of the rules.— 
Kauffroath v. Wilbur, 185 P.2d 522, 
66 Ariz. 152. 

39. Mo.—Alley v. Wall, App., 272 
S.W. 999. 

40. Cal.—Opitz v. Schenck, 174 P. 
40, 178 Cal. 636. 

42 C.J. p 1193 note 78. 

41. Mo.—Schrader v. Burkel, 260 S. 
W. 63. 

48. Cal.—Carnahan v. Motor Trans¬ 
it Co., 224 P. 143, 65 Cal.App. 402. 
42 C.J. p 1193 note 80. 

43. Ala.—Graham v. Werfel, 157 So. 
201, 229 Ala. 386. 

42 C.J. p 1193 note 81. 

44. Ala.—Hill v. Almon, 141 So. 625, 
224 Ala. 658—William E. Harden, 
Inc., v. Harden, 197 So. 94, 29 Ala. 

1 App. 411. 


Fla.—Potts ▼. Mulligan, 193 So. 767, 
141 Fla. 685. 

La—Vaccaro v. Favrot, 125 So. 296, 
13 La.App. 120, affirmed 128 So. 
284, 170 La. 483. 

Mo.—Spoeneman v. Uhrl, 60 S.W.2d 
9. 332 Mo. 821. 

N.Y.—Wylie v. Stevens, 26 N.Y..S.2d 
484, 261 App Div. 1031, appeal dis¬ 
missed 38 N.E.2d 226, 287 N.Y. 557. 
Tenn.—Central Produce Co. v. Gen¬ 
eral Cab Co. of Nashville, 129 S. 
W.2d 1117. 23 Tenn App. 209— 

Kemp v. Caruthers, 11 Tenn.App. 
201 . 

W Va.—Loudin v. Kanawha Ice Co., 
117 SE. 225, 93 W.Va. 638. 

42 C.J. p 1193 note 82. 

45. Ala—Mullins v. Lemley, 88 So. 
831, 205 Ala. 593. 

46. Ga.—City of Rome v. Justice, 
149 S.E. 88, 40 Ga App. 196. 

47. Ala.—Moore v. Cruit, 191 So. 
252, 238 Ala. 414—Strickland v. 
Davis, 128 So. 233, 221 Ala. 247— 
Ruffin Coal, etc., Co. v. Rich, 108 
So. 600, 214 Ala. 622. 

Ind.—Lindley v. Sink, 30 N.E.2d 456, 
218 Ind. 1. 

48. Cal.—Wiley v. Cole, 199 P. 650, 
52 Cal.App 617, 618. 

42 C.J. p 1193 note 85. 

49. R.X.—Edmands v. Olson, 9 A.2d 
860, 64 R.I. 39. 

50. Fla.—Thigpen v. City of Miami. 
4 So.2d 365, 148 Fla. 304—City of 
Miami v. McCorkle, 199 So. 675, 145 
Fla. 109. 

51. Mo.—Stermolle v. Brainard. 

App., 24 S.W.2d 712. 

Allegations hold speclflo 
Allegation that defendant, care¬ 
lessly and negligently disregarding 
signal, operated car against that of 
plaintiff, was specific charge of neg¬ 
ligence.—-Stermolle v. Brainard, su¬ 
pra. 

52 . Ky.—Consolidated Coach Corpo- 
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In applying the foregoing rules various allega¬ 
tions of negligence have been held proper, 68 or 
have been held sufficient, 64 or have been condemned 
as insufficient. 66 Also various allegations have been 


held to be complete 66 to charge two of more acts 
of negligence, 57 to charge one compound act of 
negligence, 58 to include the element of excessive 
speed, 69 or to be statements of conclusions rather 


ration v. Phillips, 84 S.W.2d 722. 
286 Ky. 823. 

Allegation* hold, general rather 
than specific.—Consolidated Coach 
Corporation v. Phillips, supra. 

S3. Ala.—Galloway v. Perkins, 73 
So. 956, 198 Ala. 658. 

42 C.J. p 1193 note 86. 

5ft. Allegations held sufficient 

(1) In general. 

Ala.—Buffalo Rock Co. v. Davis, 154 
So. 656, 228 Ala. 603—Smith v. 
Clemmons, 112 So. 442, 216 Ala. 
62. 

Oal.—Perry v. McLaughlin, 297 P. 
554, 212 Cal. 1—Cook v. Maier. 92 
P.2d 434. 33 Cal.App 2d 681. 

Fla.—Ryder v. riumley, 189 So. 422, 
138 Fla. 378—City of Hollywood v. 
Bair, 186 So. 818. 136 Flo. 100. 
Ga.—Salmon v. Rogers, 149 S.E. 52. 
40 Ga.App. 73. 

Ind.—Pflsterer v. Key, 33 N.E. 2d 330, 
218 Ind. 521—Flnmion v. Dawes, 
169 N.E. 60, 91 Ind.App. 394. 
Kan.—Knight v. Hackett, 87 P.2d 
60*5, 149 Kan. 492—Davidow v. 

Bold, 57 P.2d 100, 143 Kan. 913. 
Ky.—Gray v. Golden, 192 S.W.2d 371, 

801 Ky. 477—Gretton v. Duncan, 38 
S.W.2d 448, 238 Ky. 554. 

La.— Morales v. Employers* Liability 
Assur. Corporation, App.. 7 So.2d 
660, affirmed 12 So.2d 804, 202 La. 
•765. 

Mich.—Ritter v. Terman, 280 N.W. 
136. 285 Mich. 128. 

Mo.—State ex rel. and to Use of 
Brancato v. Trimble, 18 S.W.2d 4, 
322 Mo. 318—Crupe v. Spicuzza, 
App., 86 S.W. 2d 347—Myers v. Nis- 
senbaum, App., 6 S.W.2d 993. 
Mont.—McCulloch v. Horton, 56 P.2d 
1344, 102 Mont. 135—Johnson v. 
Herring, 295 P. 1100, 89 Mont. 156 
N.Y.—>Sandy v. Wicks, 'll N.Y.S.2d 
110, 256 App.Div. 1007. 

Oh‘o.—Armour & Co. v. Yoter, 178 
N.E. 69*6, 40 Ohio App. 225. 

Or.—Peters v. Johnson, 264 P. 459, 
124 Or. 237. 

Fa.—Singley v. Glatfelter, 10 Pa.Dist. 
A Co. 225, 41 York Leg Rec. 29— 
Sharp v. Kariak, Com.PL, 14 North- 
umb.L.J. 385. 

Tenn.—Tennessee Coach Co. v. Reece, 
156 S.W.2d 404, 178 Tenn. 126- 
Smith v. Fisher, 11 Tenn.App. 273. 
Tex.—Hansen v. Houston Electric 
Co., Civ.App., 41 S.W.2d 77, error 
dismissed. 

42 C.J. p 1193 note 87 [a]. 

(2) To charge actionable negli¬ 
gence. 

Ill.—Elmer v. , Miller, 265 Ill.App. 
465. 

N.C.—Finer v. Richter, 163 S.E. 561, 

802 N.C. 673. 


Pa.—Alberts v. Miller, Com.Pl., 35 
Luz.L.Reg. 268. 

42 C.J. p 1193 note 87 [a] (1). 

(3) To charge failure to maintain 
proper speed and control. 

Ga.—Sanders v. Sisk, 23 S.E.2d 503, 
68 Ga.App. 572. 

Ind.—Swanson v. Slagal, 8 N E.2d 
993. 212 Ind. 394—Rea Riggin & 
Sons v. Scott, 50 N.E 2d 664, 114 
Ind.App 4—Flagg v. Russell, 166 
N.E. 672. 87 Ind App. 110. 

Ky.—Gretton v. Duncan, 38 S.W.2d 
448, 238 Ky. 654. 

N.C.—Anthony v. Knight, 191 S.E. 
323. 211 NC. 637—Piner v. Richter, 
163 SE 561, 202 N.C. 573. 

Or—Red Top Taxi Co. v. Cooper, 263 
P -64, 123 Or. 610 

Tex—Phoenix Refining Co. v. Walk¬ 
er. Civ.App., 108 S W 2d 323, error 
dismissed. 

Utah.—Industrial Commission of 
Utah v. Wasatch Grading Co., 14 P. 
2d 988, 80 Utah 223. 

(4) To charge failure to yield right 
of way. 

Ill.—Walters v. Ind, 48 N.E.2d 791. 
319 Ill.App. 162. 

La.—Long v. White, App., 146 So 
368, affirmed 149 So. 133. 

(5) To charge negligence in park¬ 
ing. 

Ga.—Williams v. Grier, 26 S.E.2d 698. 
196 Ga. 327, conformed to 27 S.E. 
2d 352, 70 Ga.App. 75—Spravbcrry 
v. Snow, 10 S.E.2d 170, 190 Ga. 
723, mandate conformed to 11 S. 
E.2d 431, 63 Ga.App. 489—Reliable 
Transfer Co. v. May, 29 &E.2d 3 87, 
70 Ga.App. 613. 

Tex.—Hommel v. Southwestern Grey¬ 
hound Lines, Civ.App., 195 S.W.2d 
803. 

(6) To charge negligence in park¬ 
ing or stopping on highway without 
lights or other warnings. 

Ga.—Mlnnick v. Jackson, 13 S.E.2d 
891, 64 Ga.App. 554. 

Ind.—Cushman Motor Delivery Co. 
v. McCabe, 36 N.E.2d 769, 219 Ind. 
166—Western & Southern Life Ins. 
Co. v. Davis, 8 N.E.2d 393, 104 
Ind.App. 397. 

Iowa.—Knaus Truck Lines v. Com¬ 
mercial Freight Lines, 29 N.W.2d 
204, 238 Iowa 1356. 

Utah.—Nielson v. Wat&nabe, 62 F.2d 
117, 90 Utah 401. 

65. Conn.—Bln ok v. Hunt, 115 A. 429, 
96 Conn. 663. 

42 C.J. p 1194 note 88. 

Allegations held insufficient 

(1) In general. 

Ala.—Gilliland v. Harris, 150 So. 
| 184, 25 Ala.App. 649. 
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Cal.—Buzby v. Lewis, 283 P. 958, 
103 Cal.App. 124. 

Del.—Starr v. Starr, 170 A. 924, 5 W. 
W.H&rr. 556. 

Ky.—Todd v. Hargis, 187 S.W.2d 739, 
299 Ky. 841. 

MasB.—Foley v. John H. Bates, Inc., 
4 N.E.2d 349, 295 Mass. 557. 

Mo.—Berry v. City of Springfield, 13 
S.W.Sd 552. 

Mont.—Dick as on v. Dickason, 274 P. 
145, 84 Mont. 62. 

Pa.—Flail v. Kauffman, Com.Pl., 41 
•Sch.Leg.Rec. 106. 

Utah.—Industrial Comm’ssion of 

Utah v. Wasatch Grading Co, 14 
P.2d 988, 80 Utah 223. 

(2) To charge actionable negli¬ 
gence. 

Ala—Capital Motor Lines v^ Loring. 

189 So 897, 238 Ala. 260. 

Del.—Cooper v. Ajax Distributors, 
192 A. 614, 8 W.W.Harr. 3G1 
Ga—Kcllett v. Templeton, 6 S.E.2d 
392, 61 Ga App. 230. 

Ind —Lee Bros. v. Jones, 64 N.E 2d 
108, 114 Ind.App 688 
La.—Lewis ▼. Jeffress, App., 8 So.2d 
477. 

N.Y— Smith v. Levison, 226 N.Y.S. 

811, 222 App.Div. 310. 

Pa.—Flitter v. Hershey. 11 PaDist. 

6 Co. 643, 41 Lanc.L.Rev. 219, 42 
York Leg.Rec. 192. 

S.C.—Jones v. American Fidelity & 
Cas. Co., 43 S.E.2d 355, 210 S.C. 
470. 

Tex.—Robert Oil Corporation v. Gar¬ 
rett, Civ.App., 22 S.W.2d 608. af¬ 
firmed, Com.App., 87 S.W.2d 135— 
Rosenthal Dry Goods Co. v. Hille- 
brandt, Civ.App., 299 S.W. 665, re¬ 
versed on other grounds, Com.App., 

7 S.W.2d 621. 

W.Va.—Cooper v. Teter, 16 S.E.2d 
152, 123 W.Va. 372. 

(3) To charge duty to warn.—Hill 
v. Day, 199 A. 920, 9 W.W.Harr., 
Del., 400. 

(4) To charge negligent parking. 
—Kimble v. Standard Oil Co., 30 S. 
W.2d 890, 235 Ky. 169. 

66. Mo.—McMath v. Holekamp Lum¬ 
ber Co.. App., 259 S.W. 843. 

42 C.J. P 1194 note 89. 

57. W.Va.—Jones v. Berry, 45 S.E 
2d 1. 

42 C.J. p 1194 note 90. 

Common-law negllgenoe and viola¬ 
tion of statute 

W.Va.—Jones v. Berry, supra. 

68. Mo.—Bongner v. Zeigenheln, 147 
S.W. 183, 165 Mo.App. 328. 

42 C.J. P 1194 note 91. 

69. Ill.—Greenberg v. Conrad, 220 
Ill.App. 608. 
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than of fact. 60 General negligence may be alleged 
against one defendant and specific negligence 
against another. 61 

(2) Violation of Statute or Ordinance 

The plaintiff may by hla pleading allege both common- 
law negligence and negligence constating In violation of a 
statute or ordinance, which may be expressly charged, 
or the facts showing such violation may be set out. 

In an action to recover damages occasioned by 
the negligent operation of a motor vehicle, the pe¬ 
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tition, complaint, or declaration may, 66 and some¬ 
times does, 68 charge both common-law negligence 
and negligence consisting of a failure to comply 
with a statute or ordinance regulating the operation 
of motor vehicles; and where a petition sufficiently 
alleges common-law negligence it is immaterial 
whether it charges a violation of a penal law. 64 
The violation of a statute or ordinance may be 
charged by an express allegation thereof, 66 by set¬ 
ting out the facts showing violation, 66 by alleging 


Lift. —Robinson v. Miller, App., 177 
So. 440—Richard v. Roque vert, 137 
So. 3>64, 17 La.App. 677. 

Bats of speed 

(1) Allegations as to speed have 
been held sufficient without alleg¬ 
ing the rate of speed. 

Del.—O’Brien v. Wilmington Provi¬ 
sion Co., 148 A. 294, 4 W.W.Harr. 
214. 

Pa —Kahler v. Landis Stone Meal 
Co. Com.Pl., 60 Lane Rev 90— 
Wayne v. Davis, Com.Pl., <50 Lane. 
Rev. 55. 

(2) However, where the statement 
alleged excessive speed, it was in¬ 
dicated that the actual rate operat¬ 
ed must be set forth —Orton v. Jor¬ 
dan, Pa.Com.Pl., 29 Erie Co. 80. 

(3) A criminal statute requiring 
complaints to state the speed of the 
vehicle at the time of collision did 
not require such allegation in a civil 
action. 

N.C— Piner v. Richter. 163 S.E 561. 
202 N.C. 573. 

ND—Hausken v. Coman, 268 N.W. 
430, 66 N.D. 633. 

60. Ohio —Harris v. Webb, 22 Ohio 
NP..N.S. 359. 

42 C.J. p 1194 note 93. 

61. Mo—Peters v. Mat Ihews-Thom- 
as Freight & Express Co., App., 61 
S.W.2d 139. 

62. Ga.—Reliable Transfer Co. v. 
May, 29 S.E.2d 187, 70 Ga.App. 613. 

Tenn.—Cumberland Tel., etc., Co. v. 
Burns, 1 Tenn Civ.A. 148. 
Immaterial allegations may bo 
stricken.—Pollard v. Harbin, 192 S. 
E. 234, 66 Ga.App. 172. 

63. Tenn.—American Trust & Bank¬ 
ing Co. v. Fairbanks, 6 Tenn.App. 
296. 

42 C.J. p 1194 note 98. 

Statnte violation held not alleged 
Where petition alleged that de¬ 
fendant was driving at a rate of 
speed less than the statutory limit 
and alleged that it was excessive 
at the time and place of the acci¬ 
dent considering the nature of the 
traffic, this is an allegation of com¬ 
mon-law negligence alone, and the 
declaration does not come within the 
rule that if by fair Intendment the 
declaration alleges a violation of the 
statutes and thus puts defendant on 

610. J.S.-12 
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notice it will be sufficient.—Blue Bird 
Coaches, Inc. v. McGregor, 14 Tenn. 
App. 23. 

64. Tex.—Peveto v. Smith, Civ.App., 

113 ,S.W.2d 216. modified on other 

grounds 133 S.W 2d 572, 134 Tex. 

308. 

Averments not prejudicial 

In action for death of passenger 
of automobile which collided with 
defendant’s gasoline tiuck. allega¬ 
tions of complaint charging that de¬ 
fendant’s servant was op ‘rating 
truck while he was in such an in¬ 
toxicated condition that he was un¬ 
able to control the truck and to op¬ 
erate it with due regard for the 
safety of others using the public 
highway were proper allegations of 
fact and were not prejudicial to de¬ 
fendant although such operation was 
a violation of law, where defendant 
admitted that without those alle¬ 
gations evidence of intoxication of 
the driver was competent.—Ruddon- 
berg v. Morgan, 38 N.E.2d 287, 110 
Ind.App. 609. 

65. Ala—Edwards v. Earnest, 89 So. 

729, 20-6 Ala. 1, 22 A.L R. 1387. 

42 C.J. p 1194 note 99. 

Allegation In language of statute 
not essential, although preferable — 
FoPter v. Flaugh, 271 N.W. 503, 223 
Iowa 40. 

Conspiracy to violate law 

In action for Injuries against an 
automobile dealer and a purchaser 
of automobile from dealer, wherein 
it was alleged that defendants con¬ 
spired to permit a newly-purchased 
automobile to be operated before ti¬ 
tle had been transferred to purchas¬ 
er and without legal licenses, charge 
of conspiracy was no part of state¬ 
ment of cause of action but was 
merely a convenient method of 
charging that defendants were joint¬ 
ly and severally liablo for acts of 
each of them.—Wheat v. Alderson, 
130 S.W.2d 650, 234 Mo.App. 346. 
Operation by one not defendant’s 
agsnt 

In action by administratrix against 
automobile dealer for death of guest 
who, without dealer’s consent or 
knowledge, was riding with prospec¬ 
tive purchaser of automobile, where 
there was no evidence that automo¬ 
bile was being operated by dealer, or 
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its agent, at time of accident, lia¬ 
bility of dealer growing out of vio¬ 
lation of statute as to brakes was 
required to be specially pleaded — 
Foley v. John H. Bates, Inc., 4 N.E. 
2d 349, 295 Mass. 557. 

Parking on highway 

(1) Where the injury resulted 
from collision with a vehicle parked 
without rear lights the complaint 
must allege it was parked on a pub¬ 
lic highway.—Littlejohn v Staggers, 
125 So. 61. 23 Ala.App. 322. 

(2) Allegations held sufficient — 
Newell Contracting Co. v. Berry, 134 
Ro. 870, 223 Ala. 109—Newell Con¬ 
tracting Co. v. Berry, 134 So. 868, 
223 Ala. 111. 

68. Ill.—Leideck v. City of Chicago, 
248 Ill.App. 545. 

42 CJ. p 1192 notes '54, 55, p 1194 
note 1. 

Violation of rales of commission 

In action by occupant of ambu¬ 
lance struck by gasoline truck at in¬ 
tersection, where view was obstruct¬ 
ed by transfer truck allegedly im¬ 
properly parked, the petition was 
sufficient to invoke rules of public 
service commission relative to park¬ 
ing and relative to lights.—Reliable 
Transfer Co. v. May, 29 S.E.2d 187, 
70 Ga.App. 613. 

Allegations held sufficient with re¬ 
spect to: 

(1) Keeping to right. 

Del.—Ierardi v. Farmers’ Trust Co. 
of Newark, 151 A. 822, 4 W.W. 
Harr. 246. 

Ga.—Macon Busses v. Dashiel, 35 
S.E.2d 666, 73 Ga.App. 108. 

Iowa.—Lange v. Bedell, 212 N.W. 
354, 203 Iowa 1194. 

(2) Making turns 

Ga.—Eidson v. Felder, 22 S E.2d 523, 
68 Ga.App. 188—Cochran v. Ken¬ 
drick, 158 S.E. 57, 43 Ga.App. 135 
—Idle Hour Club v. Robinson, 157 
S.E 125, 42 Ga.App. 650. 

Tex.—O K. Theater Corporation v. 
Rehmeyer, Civ.App., 116 S.W.2d 
985, error dismissed. 

(3) Parking. 

Ga—Williams v. Grier, 26 iS.E.2d 698, 
196 Ga. 327, conformed to 27 S.E. 
2d 352, 70 Ga.App. 75. 

Iowa.—Blessing v. Welding, 286 N.W. 
436, 226 Iowa 1178. 
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that the automobile was being operated unlawful¬ 
ly, 167 or by making allegations of negligence broad 
enough to include a violation of a statute or ordi¬ 
nance; 68 but an allegation that defendant, after 
crossing a bridge, failed to comply with statutory 
requirements governing a person approaching a 
bridge does not set forth a ground of negligence. 69 
The fact that ordinances alleged to have been vio¬ 
lated are invalid does not render the petition insuf¬ 
ficient where it alleges violations not only of ordi¬ 
nances but also of statutes ; 70 and, even though in¬ 
valid, the fact that an ordinance was adopted and 
published may be alleged, since publication may 
amount to a warning requiring one who sees it to 
exercise a greater degree of care. 71 Where the 
violation of the law is not alleged to be the cause 
of the injury, the petition is demurrable. 72 

Allegations that the driver of the vehicle did not 


possess a license to operate the vehicle are properly 
stricken as not being specifications of negligence of 
the driver or owner, 78 but, where a statute prohib¬ 
its and makes the lending, knowingly, of a vehicle 
to an unlicensed driver a misdemeanor, plaintiff may 
allege that the driver was unlicensed and the owner 
knew it. 74 

(3) Wanton or Willful Acts or Gross Negli¬ 
gence 

In an aetion to recover damages for a willful or 
wanton Injury, the complaint, petition, or declaration 
must allege that the injury was willfully or wantonly 
inflicted. 

In an action to recover damages for a willful or 
wanton injury, the complaint, petition, or declara¬ 
tion must allege that the injury was willfully or 
wantonly inflicted. 76 While general averments of 


(4) Parking 1 without lights. 

Ala.—Newell Contracting Co. v. 

Berry, 134 So. 868, 223 Ala. 111. 
Ga.—Tallman v. Green. 41 S.E. 2d 
339, 74 Ga.App. 731—Hudgins Con¬ 
tracting Co. ^v. Smith, 188 S.E. 732, 
64 Ga.App. 687. 

Ind.—Oerlot v. Swarts, 7 N.E.2d 960, 
212 Ind. 292. 

N.C.—Lee v. Caveness Produce Co., 
150 S.E. 363, 197 N.C 714. followed 
in Smithwick v. Colonial Pine Co., 
164 S.E. 917, 199 N C. 431. 

Ohio.—Kronenberg v. Whale, 163 N. 
E. 302, 21 Ohio App. 322. 

(5) Passing streetcar or -bps. 
Mont.—Hill v. Haller, 90 P.2d 977, 

108 Mont. 251. 

N.C.—Morgan v. Carolina Coach Co., 
36 S.E.2d 263, 225 N.C. 668. 

(6) Right of way. 

Del.—Kent County Motor Co. v. Pure 
Oil Co., 140 A. 646, 3 W.W.Harr. 
638. 

Ind.—Gagle v. Heath, 53 N.E.2d 547, 
114 Ind.App. 566. 

(7) Speeding. 

U.S.—City Ice & Fuel Co. v. Dank- 
mer, C.C.A.W.Va., 52 F.2d 929. 
Cal.—Buzby v. Lewis, 283 P. 058, 
103 Cal.App. 124. 

Del.—-Hill v. Day. 199 A. 920, 9 W. 
W.Harr. 400. 

Iowa.—Janes v. Roach, 290 N.W. 87, 
228 Iowa 129. 

Mo.—Hoffman v. People's Motorhus 
Co. of St. Louis, App., 288 S.W. 
948. 

N.C.—Etheridge v. Etheridge, 24 S.E. 

2d 477, 222 N.C. 616. 

Tenn.—Caldwell v. Hodges, 77 S.W. 

2d 817, 18 Tenn.App. 355. 

Wash.—Clason v. Velguth, 11 P.2d 
249, 168 Wash. 242—Halseth v. 
Rogers, 4 P.2d 862, 165 Wash. 40. 

42 C.J. P 1195 note 2 [a]. 

(8) Stopping At Intersections.— 


Salmon v. Rogers, 149 S.E. 52, 40 Ga. 
App. 73. 

(9) Traffic signals.—Moore v. 
ChristofCersen, La.App., 147 So. 914. 
Complaint held insufficient 
Cal.—Buzby v. Lewis, 283 P. 958, 
103 Cal App. 124. 

Del.—Zink v. Kessler Trucking Co., 
190 A 637, 8 W.W.Harr. 271. 

Ga.—Williams v. Grier. 26 S.E.2d 
698, 196 Ga. 327, conformed to 27 
S.E.2d 352, 70 Ga.App. 75—O’Don¬ 
nelly v. Stapler, 131 S.E. 91, 34 Ga. 
App. 637. 

Mo.—Lee v. Shryack-Wright Grocery 
Co.. App., 53 S.W.2d 406. 

Tex—White v. Akers, Civ.App., 125 
S.W.2d 388—Belzung v. Owl Taxi, 
Civ.App., 70 S.W.2d 28S. error dis¬ 
missed. 

Where statute not applicable 

A pedestrian, who claimed to have 
been struck by a motorist who sud¬ 
denly swerved into the left-hand 
traffic lane to pass a preceding mo¬ 
torist, could not properly allege that 
motorist was on the wrong side of 
the street, in violation of a general 
regulation where statute authorized 
motorist to pass on his left of the 
center line, provided he exercised 
reasonable care.—Ritter v. Terman, 
280 N.W. 136, 285 Mich. 128. 

87. Conn.—Butler v. Hyperion The¬ 
atre Co., 124 A. 220, 100 Conn. 551. 

88. Cal.—Opitz v. Schenck, 174 P. 
40. 178 Cal. 636. 

Mich.—Matla v. Rapid Motor Vehicle 
Co., 125 N.W. 708, 160 Mich. 639. 

89. Ga.—Laing v. Perryman, 120 S. 
E. 646, 31 Ga.App. 239. 

TO. Mo.—Carradlne v. Ford, 187 S. 

W. 285, 195 Mo.App. 684. 

71. N.T.—:Lockwood v. Hugo, 61 N. 

Y.S.2d 793, 187 Misc. 159. 

78. Ga.—Springer v. Adams, 140 S. 
E. 390. 37 Ga.App. 344—Holbrooks 
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v. Ford Rental System, 130 S.E. 
363, 34 Ga.App. 588. 

73. Ohio.—Sours v. Sours. 73 N.E 2d 
226. 

74. Tex.—Mundy v. Pirie-Slaughter 
Motor Co., 206 S.W.2d 587. 

75. Wash.—Price v. Gabel, 298 P. 
444, 162 Wash. 275. 

42 C.J. p 1195 note 7. 

Simple negligence 

Complaint alleging that plaintiff 
drove his automobile into defend¬ 
ants’ truck parked on side of high¬ 
way at night without statutory 
lights and that defendants willfully 
or wantonly permitted the truck to 
be so parked was a sufficient allega¬ 
tion of simple negligence, even 
though not good as a wanton or will¬ 
ful count in absence of allegations 
that defendants were conscious of 
the danger likely to result in so do¬ 
ing.—Claude Jones & Son v. Lair, 17 
So.2d 577, 245 Ala. 441. 

Causs of action for punitive damages 

(1) Pleading showing joint and 
concurrent negligence, willfulness, 
and wantonness of defendants per¬ 
mits recovery of punitive damages. 
—Bowers v. Carolina Public Service 
Co., 145 S.E. 790, 148 S.C. 161. 

(2) Petition, alleging that truck 
driver was grossly and wantonly 
negligent in driving truck into rear 
of wagon when the way for clear 
and free passage around the wagon 
was open to the truck driver, alleged 
sufficient acts to authorize recovery 
of punitive damages if substantiated 
by the evidence.—American Fidelity 
& Cas. Co. v. Farmer, Ga.App., 48 S. 
E.2d 122. 

Allegations held sufficient 

Ala.—Jack Cole, Inc., v. Walker, 200 
So. 768, 240 Ala. 683—Graham v. 
Werfel, 157 So. 201, 229 Ala. 885 
— Buffalo Rock Co. v. Davis, 154 
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willfulness *>r wanitonness may be sufficient, 76 
where the pleader goes further and attempts to aver 
the facts showing wanton or willful injury he must 
allege facts sufficient to support his conclusion. 77 
In the absence of appropriate and sufficient allega¬ 
tions, a petition or complaint will not be held to 
charge gross negligence; 76 but, after judgment, gen¬ 
eralizations of defendant’s gross negligence will be 
held sufficient to support it. 79 Where gross neg¬ 
ligence is not recognized as a separate basis for lia¬ 
bility, an allegation of gross negligence adds noth¬ 
ing to the allegation of negligence. 60 
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Under guest statutes. Where plaintiff was a 
guest, in order to recover under some guest stat¬ 
utes the petition, declaration, or complaint must al¬ 
lege facts which reveal on their face willfulness or 
wantonness 61 or gross negligence. 62 It is not suf¬ 
ficient to characterize mere negligence of defendant 
by the use of the word “wanton,” 63 but failure to 
allege specifically that the act was wanton does not 
render the pleading bad where it otherwise suffi¬ 
ciently alleges wantonness. 64 Gross negligence 
must be expressly pleaded 65 unless the allegations 
are sufficient to demand an inference of gross neg- 


So. 566. 228 Ala. 603—-Daniel v. 
Motes, 153 So. 727, 228 Ala. 464. 
Conn —Mooney v. Wabrek, 27 A.2d 
631, 129 Conn. 302. 

Ga—Crapps v. Mangham, 44 S.E.2d 
133, 75 Ga.App. 563—American Oil 
Co v. Arrington, 43 S.E 2d 732, 75 
Ga.App. 447. 

Ill.—Reell, for Use of Haskin, v. 
Central Illinois Electric & Gas Co., 
45 N.E.2d 600. 317 III App. 106— 
Robeson v. Greyhound Lines, 257 
Ill.App. 278—Williams v. Kaplan, 
242 Ill.App. 166. 

Ind —Rea Riggin & Sons v. Scott, 
50 N.E 2d 664, 114 Ind App 4. 
Tcnn.—Consolidated Coach Co. v. 
McCord, 102 S.W.2d 63. 171 Tenn. 
253. 

42 C.J. p 1195 note 7 [b] 

Allegations held insufficient 

Conn.—Brock v. Waldron, 14 A.2d 
713, 127 Conn. 79. 

Hawaii.—Darcy v Harmon, 30 Ha¬ 
waii 12—Ellis v. Mutual Tele¬ 
phone Co., 29 Hawaii 604. 

Ill—Harris v. Pig*J. Wiggly Stores, 
236 111.App. 392. 

Kan.—Elliott v. Peters. 185 P.2d 139. 

163 Kan. 631. 

42 C.J. p 1195 note 7 [c]. 

76. Ala.—Jackson v. Vaughn, 86 So. 
469, 204 Ala. 543. 

42 C.J. p 1195 note 8. 

77. Ala.—Harrison v. Formby, 142 
So. 672, 225 Ala. 260—Jones v. 
Keith, 134 So. 630, 223 Ala. 36— 
Jackson v. Vaughn, 86 So. 469, 204 
Ala. 643. 

78. Ga.—Peavy v. Peavy, 136 S.E. 
96, 36 Ga.App. 202. 

Wis.—Bentson v. Brown, 203 N.W. 

380. 186 Wis. 629, 38 A.L.R. 1417. 
Allegations held sufficient 
Ky.—Wilder v. Cadlc, 13 S.W.2d 497, 
227 Ky. 486. 

Allegations held insufficient 

Wis.—Good v. •Schiltz, 218 N.W. 727, 
195 Wis. 481. 

79. Conn.—Kearns v. Widman, 108 
A. 661, 94 Conn. 257. 

80. Conn.—Decker v. Roberts, 8 A. 
2d 855, 125 Conn. 150. 


81. Cal.—Bartlett v. Jackson, 56 P. 

2d 1298, 13 Cal.App.2d 435. 

Fla.—Jackson v. Edwards, 197 So. 
833, 144 Fla. 187. 

Ill.—Miller v. Illinois Cent. R. Co., 
65 N.E 2d 597, 328 Ill.App. 171— 
McGraw v. Oelig, 33 N.E.2d 768, 
309 Ill.App. 628. 

Ohio—Cunningham v. Bell, 77 N.E. 
2d 918, 149 Ohio St. 103—Vecchio 
v. Vecchio, 1 N.E.2d 624, 131 Ohio 
St. 59—Haackc v. Lease, App., 41 
N.E.2d 590—Henderson v. Daniels, 
App., 36 N E 2d 876—Delk v. 
Young, App, 35 N.E 2d 969— 
Thomas v. Foody, 7 N.E.2d 820, 
54 Ohio App. 423. 

Characterization of acts 

Allegation that fatal injury was 
wantonly inflicted by so heedlessly 
or recklessly operating automobile 
as to cause a collision was not de¬ 
murrable on ground that the words 
“heedlessly or recklessly’* were re¬ 
pugnant to “wantonly” and reduced 
charge to a mere negligence count 
insufficient under guest statute, 
since the words “heedlessly or reck¬ 
lessly” do not alwa>s mean “negli¬ 
gently,” and although, taken alone, 
they do not contain all elements of 
wantonness, because they do not 
nee« ssarily apply knowledge of dan¬ 
ger, they denote a status which is an 
element of wantonness, and without 
which wantonness could not exist — 
Brooks v. Liebert, 33 So.2d 321, 250 
Ala. 142. 

Knowledge of existing conditions 

(1) In an action under the auto¬ 
mobile guest statute, the guest must 
plead unequivocally that the motor¬ 
ist had knowledge of existing condi¬ 
tions, otherwise no liability is fixed. 
—Vecchio v. Vecchio, 1 N.E.2d 624, 
131 Ohio St. 59—Haacke v. Lease, 
Ohio App., 41 N.E.2d 590. 

(2) In action for injuries sus¬ 
tained by guest in automobile, peti¬ 
tion alleging that operator insecurely 
fastened door and drove automobile 
at excessive rate of speed around 
sharp turn to left, whereby guest 
was throw.n against door, causing it 
to open, and precipitating guest to 
ground, was demurrable for failure 
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to allege unequivocally that prior to 
accident operator had knowledge of 
fact that door was insecurely fas-* 
tened —Vecchio v. Vecchio, supra. 
Allegation of Intent 
When motorist’s intent to harm 
guest is alleged, by doing or refrain¬ 
ing from doing a specific act consti¬ 
tuting willful misconduct, complaint 
is sufficient against general demur¬ 
rer.—FTisvold v. Leahy, 60 P.2d 161. 
15 Cal.App.2d 762. 

88. Fla.—Erlichstein v. Roney, 20 
So.2d 254, 155 Fla. 333—Jackson v. 
Edwards, 197 So. 833, 144 Fla. 187. 
Mich.—Naudzius v. Lahr, 234 N.W. 

681. 263 Mich. 216, 74 A.L.R. 1189. 
Neb.—Belik v. Warsocki, 253 N.W. 
689, 126 Neb. 660. 

N.D.—Sehwager v. Anderson, 249 N. 

W. 305, 63 N.D. 579. 

Tex—Classman v. Feldman, Civ. 
App., 106 S.W.2d 721—Munres v. 
Buckley, Civ App., 70 SLW.2d 606* 
error dismissed. 

Relevant matters 

Allegation respecting guest's call¬ 
ing automobile driver’s attention to 
defective condition of windshield 
wiper on rainy night was germane 
to guest's cause of action for driv¬ 
er’s gross negligence.—West v. Ros¬ 
enberg, 160 S.E. 808, 44 Ga.App. 211. 

Prior to statute plaintiff suing for 
death of guest riding in automobile 
was not required to plead or prove 
driver's gross negligence.—Dermer v. 
Pistorcsi, 293 P. 78, 109 Cal App. 310. 

83. Ohio.—Haacke v. Lease, App., 
41 N.E.2d 590. 

84. Ala.—Dean v. Adams, 36 So.2d 
903, 249 Ala. 319. 

Ohio.—Marietta v. Nichol, 52 N.E.2d 
647, 72 Ohio App. 387. 

Pa.—Slother v. Jaffe, 61 A.2d 747, 
356 Pa. 238. 

85. Ga.—Wilder v. Steel Products 
Co., 195 S.E. 226, 57 Ga.App. 265- 
Capers v. Martin, 188 S.E. 465, 64 
Ga App. 655—Moore v. Bryan, 183 
S.E. 117, 52 Ga.App. 272—Town^ 
send v. Minge. X6X S.E. 66X, 44 Ga. 
App. 453. 
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licence. 81 Where the gravamen of the action is 
gross negligence, characterization of the act of neg¬ 
ligence as willful or wanton may be treated as sur¬ 
plusage. 87 Under a statute limiting a guest’s re¬ 
covery to intentional injury, a complaint alleging 
gross negligence will not be sufficient. 88 Where 
plaintiff is not a guest, willfulness need not be al¬ 
leged 88 and in an action for willful misconduct, neg¬ 
ligence need not be alleged. 90 

Where it appears from plaintiff’s pleading that a 
guest relationship probably existed, and where a 
guest is not enticled to recover for simple negli¬ 
gence, the relationship must be denied or negatived 
in order to state a cause of action based on simple 
negligence. 81 A mere allegation that the injured 
person and defendant were engaged in a mutual en¬ 


terprise is a conclusion and is not sufficient to take 
the case out of the operation of a guest statute, at 
least where subordinate facts do not support it. 82 
Allegations as to false representations of defendant 
as to his marital status have been held immaterial 
and not to take the case out of a guest statute deny¬ 
ing recovery except for gross and wanton negli¬ 
gence. 93 

Within the foregoing rules various declarations, 
petitions, and complaints have been held sufficient 
to permit recovery by a guest, 84 or insufficient to 
permit such recovery. 95 

Where recovery is sought in one state for inju¬ 
ries sustained in another state having a guest stat¬ 
ute, the pleading must state a cause of action under 
such statute. 96 It has been held that the pleading 


£ 8 . Cal.—Castro v. Singh, 21 P.2d 
169. 131 Cal.App. 106. 

43a.—Wilder v. Steel Products Co., 
196 S.E. 226, 67 Ga.App. 255- 
Capers v. Martin, 188 S.E. 465, 54 
Ga.App. 555 —Rowe v. Camp, 165 
S.E. 894, 45 Ga.App. 794 —Town¬ 
send v. Minge, 161 S.E. 661, 44 
Ga.App. 453. 

■67. Ga.—Frye v. Pyron, 1S1 S.E. 

142, 61 Ga.App. 613. 
petition held sufficient 

To show gross negligence, al¬ 
though characterizing host’s conduct 
as willful and wanton negligence 
and as constituting intention to in¬ 
jure guest.—Frye v. Pyron, supra. 
£ 8 . Wash.—Carufel v. Davis, 61 P. 

2d 1006, 188 Wash. 166. 

£9. Tex.—Hernandez v. Almendarez, 
Civ.App., 137 S.W.2d 1069. 

6a Cal.—Frisvold v. Leahy, 60 P. 

2d 161, 16 Cal.App.2d 7 52 . 

61. Mass.—Walker v. Lloyd, 4 N.E. 

2d 306, 296 Mass. 607. 

Mich.—Baker v. Costello, 2 N.W. 2d 
881. 300 Mich. 686. 

Tex.—Rowe v. Rowe, Civ.App., 119 
S.W.2d 194, error refused. 
Allegations hold sufficient 
Ind.—Liberty Mut. Ins. Co. v. Stitzle, 
41 N.E.2d 133, 220 Ind. 180. 
Allegations held Insufficient 
Ind.—Albert McGann Securities Co. 
▼. Coen, 48 N.E.2d 68, 114 Ind.App. 
60, dissenting opinion 48 N.E.2d 
1000, 114 Ind.App. 60. 

68. Conn.—Bradley v. Clarke, 174 
A. 72. 118 Conn. 641. 

93. Kan.—Bryan v. Enyart, 168 P. 

24 89, 161 Kan. 337. 

H Allegations held sufficient 
(1> To charge gross negligence. 
V.S.—Hollander v. Davis, C.C.A.F1&., 
120 F.2d 181. 

Cal.—Gibson v. Easley, 32 P.2d 983, 
138 Cal.App. 803—Malone v. Cle- 
mow, 296 P. 70, 111 Cal.App. 13. 
fla.—Erlichsteln v. Roney, *20 So. 2d 


264, 165 Fla. 333—Shams v. Sapor- 
tas 10 So 2d 715, 152 Fla. 48—Mc¬ 
Millan v. Nelson, 5 So.2d 867, 149 
Fla. 334—Cormier v. Williams, 4 
So.2d 525, 148 Fla. 201—Jarkson v. 
Edwards, 197 So. 833, 144 Fla. 187. 
Ga.—Slaton v. Hall, 158 S E. 747. 
172 Ga. 675, appeal dismissed 

Clemmons v. Hall, 62 S.Ot. 6, 284 
IT.S. 691. 76 LEd. 683—Jones v. 
Jones, 196 S.E. 311, 67 Ga.App. 349 
—Duncan ▼. Ross, 192 S E. 638, 
66 Ga.App. 394—Capers v. Martin, 
188 S.E. 465, 64 Ga.App. 555— 

Frank v. Horovitz, 183 S.E. 835. 
52 Ga.App. 651—Moore v. Bryan, 
183 S.E. 117, 52 GaApp. 272— 

Ragsdale v. Love, 178 S.E. 755, 50 
Ga.App. 900—McGinnis v. Shaw, 
167 S.E. 633. 46 Ga.App. 248— 

Rowe v. Camp, 165 S.E. 894, 45 Ga. 
App. 794—Smith v. Hodges, 161 S. 
E. 284, 44 Ga.App. 318—Pitcher 
v. Curtis, 159 S.E. 783, 43 Ga.App. 
622—McDuffie v. Childs, 157 S.E. 
900, 43 Ga.App. 37—Rosenhoff v. 
Schaul, 157 S E. 215, 42 Ga.App. 
776—Blanchard v. Ogletree, 152 S. 
E. 116, 41 Ga.App. 4. 

Mont.—Baatz v. Noble, 69 P.2d 679, 
105 Mont. 69. 

Neb.—Gilbert v. Bryant, 261 N.W. 
823, 125 Neb. 731. 

(2) To charge willfulness or wan¬ 
tonness. 

U.S.—Hollander v. Davis, C.C.A.F1&., 
120 F2d 131—Weaver v. Mark, C. 
C.A.Ohio, 112 F.2d 917. 

Cal.—Frisvold v. Leahy, 60 P.2d 161, 
16 Cal.App.2d 752—Browne v. Fer¬ 
nandez, 36 P.2d 122, 140 Cal.App. 
689—Gibson v. Easley, 32 P.2d 983, 
136 Cal.App. 303. 

Ill.—Winson v. Fischer, 77 N.B.2d 
48, 333 Ill.App. 222—Dyreson v. 
Hughes, 76 N.E.2d 809, 333 Ill. 
App. 198. 

Ohio.—Major v. Liggatt, 60 N.B.2d 
795, 72 Ohio App. 71. 

(3) To show reckless'disregard of 
guest's rights. 


Ind.—Armstrong v. Binzer. 199 N.E. 

863, 102 Ind.App. 497. 

SC—Ralls v Saleeby, 182 S.E. 750, 
178 S.C. 431. 

95. Allegations held insufficient 

(1) To charge gross negligence. 
Cal—Nichols v. Smith, 28 P.2d 693. 

136 Cal App. 272. 

Fla.—Koger v. Hollahan, 198 So. 685, 
144 Fla. 779. 131 A.L R. 886. 

Go.—Hopkins v. Sipe, 199 S.E. 246, 
68 Go.App. 511—Wilder v. Steel 
Products Co., 196 S.E. 226, 67 Ga. 
App. 266—Moore v. Bryan, 183 S. 
E. 117, 62 GaApp 272—Sheffield 
v. Studor, 178 S.E. 409, 60 Ga.App. 
429. 

Kan.—Leabo v. Willett, 175 P.2d 
109, 162 Kan. 236—Murrell v. Jan- 
ders. 44 P.2d 218, 141 Kan. 906. 
Mich.—Quinlan v. Wells, 289 N.W. 
135, 291 Mich. 214. 

Tex.—Raub v. Rowe, Civ.App., 119 S. 
W.2d 190, followed in 119 S.W.2d 
194, error refused—Classman v. 
Feldman, Civ.App„ 106 S.W.2d 721. 

(2) To charge willfulness or wan- 
tonness. 

Cal.—Bartlett v. Jackson, 66 P.2d 
1298, 13 Cal.App.2d 435. 

Fla.—Koger v. Hollahan, 198 So. 685, 
144 Fla. 779. 131 A.L.R. 886. 

Kan.—Kokenge v. Holthaus, 194 P. 

2d 482. 165 Kan. 300. 

Ohio.—Levine v. McFarlin, 4 N.E. 2d 
927, 63 Ohio App. 304. 

9a Allegations held sufficient 
Fla.—Gar vie v. Cloverleaf, Inc., 187 
So. 360, 136 Fla. 899. 

Ga.—Bozikis v. Kolgaklls, 184 S.E. 

764, 62 Ga.App. 804. 

Ill.—Harper v. Malandrone, 48 N.E. 
2d 789, 319 Ill.App. 247—Runyan v. 
Bland, 264 Ill.App. 265. 

La.—Polmer v. Polmer, App., 181 So. 

200 . 

Pa.—O'Hagan v. Byron, 88 Pittsb. 
Leg.J. 180, reversed on other 
grounds 88 A.2d 778, 168 Pa.Super. 
878. 
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is not defective where it does not contain a recital 
of the statute and decisions of the state where the 
injury occurred, 97 although it has also been held 
that the pleading is demurrable if it fails to set 
forth the law of such jurisdiction 98 or to aver that 
the facts alleged constituted gross negligence un¬ 
der such law. 99 If the jurisdiction in which the in¬ 
jury occurred has no guest statute, it is not neces¬ 
sary to allege a cause of action under the guest 
statute of the state in which suit is brought. 1 

c. Proximate Cause 

In an action to recover damages for Injuries caused 
by the negligent operation of a motor vehicle, the decla-. 
ration, complaint, or petition must allege that the injuries 
were the proximate consequence of the negligence or 
breach of duty alleged. 


In an action to rddovdf damages for injuries 
caused by the negligent operation of a motor vehi¬ 
cle, the declaration, complaint, or petition must al¬ 
lege that the injuries were the proximate conse¬ 
quence of the negligence or breach of duty alleged ; 2 
and a complaint merely alleging facts showing that 
defendant’s negligence was a remote cause is insuf¬ 
ficient; 3 but the exact manner of the injury need 
not be described. 4 Two or more specified acts of 
negligence may be, 8 and sometimes are, 6 alleged as 
the proximate cause of the injury, and a complaint 
may be sufficient which shows concurrent negli¬ 
gence of several defendants. 7 A complaint which 
shows that the proximate cause of the injury was 
the independent negligence of someone other than 
defendant is demurrable. 8 


AUegatious held Insufficient 

*Ga.—Dolton v. Bluestein, 191 S E. 
388. 56 Ga.App. 782—Lee v. Lott, 
177 S.E. 92. 50 Ga.App. 39. fol¬ 
lowed in Lee v. Moore, 177 S.E. 97, 
50 Ga.App. 49. 

La—Surgan v. Parker, App., 181 So. 

86 . 

97. Ill—Harper v. Malandrone, 48 
N.E.2d 789, 319 Ill.App. 247. 

98. Ala.—Gilliland v. Harris, 150 So. 
184, 25 Ala.App. 549. 

-89. Ala.—Gilliland v. Harris, supra. 

1. Del.—Skillman v. Conner. 193 A. 
563, 8 W.W.Harr. 402. 

2. Del.—Beaeom v. Fraim, 172 A. 
447, 6 W.W.Harr. 154—Ierardi v. 
Farmers’ Trust Co. of Newark, 151 
A. 822, 4 W.W.Harr 246. 

• Ga—Holbrooks v. Ford Rental Sys¬ 

tem, 130 S.E. 363, 34 Ga.App. 588 
Kan.—Kokenge v. Holthaus, 194 P.2d 
482, 165 Kan. 300. 

La.—Lewis v. Jeffress, App., 3 So 2d 
477—Davis v. Shaw, App., 142 So 
301. 

42 C.J. p 1195 note 12. 

Declaration, petition, or complaint 
held sufficient 

• U.S.—Department of Water and 

Power of City of Los Angeles v. 
Anderson. C.C.A.Nev., 95 F.2d 577, 
certiorari denied 59 S.Ct. 67, 305 
U.S. 607, 83 L.Ed. 386. 

Ala.—Moore v. Cruit, 191 So. 252, 238 
Ala. 414—Lceper Cleaning & Dye¬ 
ing Co. v. McKinney, 161 So. 529, 
230 Ala. 462—Graham v. Werfel, 
157 So. 201, 229 Ala. 385—Allison 
Coal & Transfer Co. v. Davis, 129 
So. 9, 221 Ala. 334—Conway v. 
Robinson, 113 So. 631, 216 Ala. 495 
—Great Atlantic A Pacific Tea Co. 
v. Donaldson, 166 So. 869, 26 Ala 
App. 179, certiorari denied 156 So. 
865, 229 Ala. 276. 

Cal.—Cook v. Maler, 92 P.2d 434, 33 
Cal.App.2d 581. 

Del.—Hill v. Day, 189 A. 920, 9 W.W. 
HAt. 499. 


Fla.—Florida Motor Lines Corp. v. 

Shontz, 32 So.2d 248. 

Ga.—Monroe Motor Exp. v. Jackson, 
38 S.E.2d 863, 74 Ga App. 148— 
Minnick v. Jackson, 13 S.E.2d 891, 
64 Ga App. 554—McDaniel v. 

Brown, 6 S E 2d 382, 61 Ga.App. 
243, followed in McDaniel v. Rich¬ 
ards, 6 S E 2d 383, 61 Ga App. 245, 
and 6 S.E.2d 384, 61 Ga.App 245. 
Ill —Denton v. Midwest. Dairy Prod¬ 
ucts Corporation, 1 NE2d 807, 284 
Ill.App. 279. 

Ind.—Inter State Motor Freight Sys¬ 
tem v. Henry, 38 N.E.2d 909, 111 
Ind.App. 179—Terre Haute Union 
Transfer & Storage Co v. Pickett, 
15 N.E.2d 765, 106 Ind.App. 82, re¬ 
hearing denied 16 N.E.2d 778, 106 
Ind.App. 82. 

Ky.—Saxton v. Tucker, 134 S.W.2d 
590, 280 Ky. 777. 

La—Reggie v. Karre, 139 So. 532, 
19 La App. 477, followed m Karre 
v. Karre, 139 So. 536. 19 La App. 
476, and Zwan v. Karre, 139 So. 
536, 19 La.App. 475—Vaccaro v. 
Favrot, 128 So. 284, 170 La. 483. 
Mo.—Wooldridge v. Scott County 
Milling Co., App., 102 S.W.2d 968— 
Weber v. Evans, App., 15 S W.2d 
370. 

Mont.—Johnson v. Herring, 295 P. 

1100, 89 Mont. 156. 

N.C.—Hobbs v. Queen City Coach 
Co., 34 S.E.2d 211, 225 N.C. 323— 
Ilinnant v. Atlantic Coast Line R. 
Co., 163 S.E. 555, 202 N.C. 489. 
Tex.—Peveto v. Smith, Civ.App., 113 
S.W.2d 216, modified on other 
grounds 133 S.W.2d 672, 134 Tex. 
308. 

42 C.J. p 1195 note 12 [a]. 

Declaration, petition, or complaint 
held insufficient 

Ala.—David v. Templeton, 188 So. 
239, 237 Ala. 649. 

Cal.—McAllister v. Brown, 299 P. 

753, 114 Cal.App. 239. 

Del.—Ierardi v. Farmers' Trust Co. 
of Newark, 151 A. 822, 4 W.W. 
Harr. 246. 


Ga.—Luxenburg v. Aycock, 154 S.E. 
460, 41 Ga App. 722. 

La.—Plcou v. J. B. Luke's Sons. 16 
So.2d 466, 204 La 881. 

Mo.—Andrews v. Parker, App., 259 
■SW. 807. 

N.Y.—Bugle v. McMahon. 37 N.Y.S.2d 
540, 265 App.Div. 830—Ap»*opo v. 
State, 291 N.Y.S. 271, 161 Misc 
142, affirmed 298 N.Y. 839, 252 
App.Div. 803. 

Tex.—Gouna v. O’Neill, Civ.App , 14D 
S.W.2d 138. 

W.Va.—Cooper v. Tctcr, IB S E 2d 
152, 123 W.Va. 372 

Particular allegations conntrued 

Del.—Zink v. Kessler Trucking Co., 
190 A. 637, 8 W.W Harr. 271. 

42 C.J. p 1195 note 12 TO. 

3. Ga.—Whitaker ▼. Jones, McDou- 
gaid, Smith, Pew Co, 2d S K 2J 
645, 69 Ga App, 711. 

4. Cal.—Kilbride v. Swafford, 278 P. 
448, 99 Cal App. 303. 

42 C.J. p 1196 note 13. 

5. Mo.—Walden v. Stone, App., 260 
S.W. 526. 

8. Mo.—Walden v. Stone, Bupra. 

42 C.J. p 1195 note 15. 

7. Ga.—Shepherd v. Amos, 42 S.E. 
2d 775, 75 Ga.App. 221. 

Declaration, petition, or complaint 
held sufficient 

Fla—Barnes v, Liebig, 1 So.2d 247, 
146 Fla. 219. 

Ga—Sprayberry v. Snow, 10 S.E.2d 
179, 190 Ga. 723, mandate conform- 
ed to 11 S.E.2d 431, 63 Ga.App. 489 
—Eidson v. Felder, 22 S.E.2d 523, 
68 Ga.App. 188—Biady v. Fruehauf 
Trailer Co., 10 S.E.2d 133, 63 Ga. 
App. 50—Bozeman v. Blue's Truck 
Line, 7 S.E.2d 412, 62 Ga.App. <7— 
Speed Oil Co. v. Jones, 1 S.E.2d 
760, 59 Ga.App. 625, 

N.C.—Cunningham v. Haynes, 199 S. 
E. 627, 214 N.C. 4S6. 

8. Cal.—De Vito v. Peterson, 25 P. 
2d 19, 134 Cal.App. 100. 

Ga.—Horton v. Sanchez, 19*5 S.E. 873, 
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d. Negativing Defenses 

In general, the plaintiff need not negative matters of 
defense. 

Matters of defense to be alleged by defendant 
need not be negatived by plaintiff in his declaration, 
petition, or complaint. 9 Since contributory negli¬ 
gence is usually a matter of defense to be pleaded 


by defendant, the fact of contributory negligence 
ordinarily need not be negatived by plaintiff in his 
original pleading, 10 especially where the statute so 
provides, 11 unless the facts stated in such pleading 
suggest the inference that he may have been guilty 
of contributory negligence, 12 although, in such case, 
the complaint is good if it is drawn on the theory 


67 Ga.App. 612—Scott v. Edwards, * 
178 S.E. 175, 60 Ga.App. 373. 
Deolaratiou, petition, or complaint 
bald not objectionable as showing 
Intervening negligence of independ¬ 
ent agency. 

Ga—Williams v. Grier, 26 S.E.2d 
608, 196 Ga. 327, conformed to 27 
S E 2d 352, 70 Ga.App. 75—Wilson 
v. Ray, 13 S.E.2d 848, <64 Ga.App. 
540—Fender v. Drost, 7 S.E.2d 800, 
62 Ga.App. 345. 

N.C.—Montgomery v. Blades. 12 S. 
E.2d 217, 218 NC. 680—Anthony v. 
Knight, 191 S.E. 323. 211 N.C. 637. 
9. Ala—McBride v. Baggett Transp. 
Co., 35 So.2d 101. 

Tex.—Checker Cab & Baggage Co. 
v. Crone, Clv.App., 117 S W.2d 503, 
affirmed Crone v. Checker Cab & 
Baggage Co., 135 ,S.W.2d 696, *34 
Tex. 412. 

42 C.J. p 1196 note 17. 

IOl Conn.—Robertson v. Viens, 149 
A. 140, 110 Conn. 685—Gen shevsky 
v. Fishbone. 145 A. 54, 109 Conn. 
68 . 

Del.—Hill v. Day, 199 A. 920, 9 W.W. 
Harr. 400—Le Gates v. Ennis, 180 
A. 326, 7 W.WJHarr. 31. 

Fla.—Muse V. Kaler Bros., 162 So. 
<507, 120 Fla. 221. 

Ga.—Jackson v. Crimer, 24 S.E.Sd 
603, 69 Ga.App. 18. 

Kan.—Leabo v. Willett, 175 P.2d 109, 
163 Kan. 236—Riner v. Collins, 296 
P. 713, 132 Kan 613. 

La.—Althans v. Toye Bros. Yellow 
Cab Co., 191 So. 717—Loprestie v 
Roy Motors, Inc., 185 So. 11, 191 
La. 239—Hardtner v. .Etna Casu¬ 
alty & Surety Co., App., 189 So 365 
—Cuneo v. Waddell, App, 189 So. 
619—Saks v. Eichcl, App., 167 So. 
464. 

M d.—Wintrobe v. Hart, 18 A.2d 365, 
178 Md. 289. 

42 C.J. p 1195 note 19. 

Compliance with law 

Petition for injuries sustained by 
defendant's negligence in failing to 
stop automobile need not Allege 
plaintiff’s compliance with laws.— 
Salmon v. Rogers, 149 S.E. 52, 40 
Ga.App. 73. 

Trader guest statutes 
Kan.—Leabo v. Willett, 175 P.2d 109, 
162 Kan. 236. 

11. Ind.—Lindley v. Sink, 30 N.E.2d 
456, 218 Ind. 1—Oliver v. Coffman, 
45 N.E.2d 851, 112 Ind App. 507 
—American Carloading Corporation 


v. Voight, 21 N.E.2d 453, 107 Ind. 
App. 267. 

19. Ind.—Lindley v. Sink, 30 N.E 2d 
456, 218 Ind. 1. 

La.—Arbo v. Schulze, App., 178 So. 
560. 

Pa.—Thomas v. Fisher, Com PL, 1 
Lebanon Co. 169. 

42 C.J. p 1196 note 20. 

Negativing contributory negligence 
Allegation that boy struck by 
truck was under seven years nega¬ 
tived idea that boy was contribu¬ 
tory negligent—Johnson v. Her¬ 
ring, 295 P. 1100, 89 Mont. 156. 
Pleading unusual olrcumstaaoes 
The requirement that unusual cir¬ 
cumstances which will excuse a driv¬ 
er from his failure to see obstruc¬ 
tion ahead must be pleaded does 
not mean that there must be an al¬ 
legation using the words “unusual 
circumstances’' or referring express¬ 
ly to every detail of facts which are 
said to constitute such unusual cir¬ 
cumstances, and all that is necessary 
is that facts be alleged which, if 
shown to be true, will constitute un¬ 
usual circumstances which will ex¬ 
plain failure of driver to see —Bo¬ 
land Mach. & Mfg Co. v. Highway 
Ins Underwriters, La.App.. 22 So. 
2d 307. 

Complaint held to show negligence of 
plaintiff 

Del.—Zink v. Kessler Trucking Co., 
190 A. 637, 8 W.W.Harr. 271. 

Ga—Reid v. Southern Ry. Co., 183 
S E. 849, 52 Ga App. 508. 

Ky.—Brock v. Bennett, 200 S.W.2d 
74*5, 304 Ky. 338. 

La.—Louisiana l’ower & Light Co. 
v. Saia, 177 So. 238, 188 La. 358- 
General Exchange Ins. Corporation 
v. M. Romano & Son, App., 190 So. 
168—Arbo v. Schulze, App., 173 So. 
660. 

N.Y.—Hilflker v. Adams, 9 N.Y.S.2d 
9, 256 App.Dlv. 889. 

Complaint held not to show negli¬ 
gence of plaintiff 

U.S.—Nehrbass v. Home Indemnity 
Co., D.C.L&., 37 F.Supp. 123. 

Ala.—Claude Jones & Son v. Lair, 17 
So 2d 577, .245 Ala. 441—Moore v. 
Cruit, 191 So. 252, 238 Alft. 414— 
Harrison v. Wright, 111 So. 642, 
215 Ala. 607—Jones v. Colvard, 
109 So. 877, 215 Ala. 216. 

Cal.—Sharick v. Galloway, 6*6 P.2d 
185, 19 Cal.App.2d 693. 

Fla.—Muse v. Kaler Bros., 162 So. 
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507, 120 Fla. 221—Snapp v. Polk 
Canning Co., 161 So. 269, 119 F.a. 
245. 

Ga.—Lanier v. Turner, 38 S.E 2d 55, 
73 Ga.App. 749—Jackson v. Crimer, 
24 S.E.2d 603. 69 Ga.App. 18— 
Eidson v. Felder, 22 S.E.2d 523, 68 
Ga App. 188—Georgia Stages v. 
Miller, 19 S.E.2d 337, 67 Ga.App. 
27—Minnick v. Jackson, 13 S E 2d 
891. 64 Ga.App. 554—State High¬ 
way Department v. Stephens, 3 67 
SE. 788, 46 Ga.App 359—Chap¬ 
man v. Independent Laundry Co., 

144 SE. 127, 38 Ga.App. 424. 

Ill.—Crawford v. Bauer-Johnson & 
Co., 269 Ill.App. 185. 

Ind.—Lindley v. Sink, 30 N.E 2d 456, 
218 Ind 1—Oliver v. Coffman, 45 
N.E 2d 351, 112 Ind App. 507—In¬ 
dianapolis Glove Co. v. Fenton, 
166 NE. 12, 89 Ind App. 173. 

Kan—Crawford v. Miller, 186 P.2d 
116, 3 63 Kan. 718—Bull v Miller, 
186 P.2d 115, 163 Kan. 724—Law¬ 
rence v. Travelers Mut. Casualty 
Co., 180 P.2d 622, 155 Kan. 884— 
Riner v. Collins, 296 P. 713, 132 
Kan. 613. 

La.—Lynch v. Fisher, App., 34 So.2d 
513—Trahan v. Lantier, App., 33 
So.2d 136, followed 33 So.2d 139 
and Comeaux v. Lantier, 33 So. 2d 
139—Cole v. Burgess, App., 31 So. 
2d 450—Golden v. Creole Delica¬ 
cies, App., 28 So.2d 99—Muse v. 
Chambley, App., 16 So.2d 276— 
Cuneo v. Waddell. App, 189 So. 
619—Hardtner v. -<*Etna Casualty & 
Surety Co., App., 189 So. 365— 
Broussard v. Krause & Managan. 
App., 186 So. 384—Gray v. Do 
Bretton, App., 184 So. 390, affirmed 
188 So. 722, 192 La. 628—Vas«ar 
v. Levy, App., 184 So. 255—Savoie 
v. Walker, App, 183 So. 630—Han- 
tcl v. Service Drayage Co., App., 
177 So. 426—Coats v. Buie's Es¬ 
tate, App., 167 So. *560—Smith v. 
Vellino, App., 156 So. 61—Crescent 
Cigar & Tobacco Co. v. Mire, App., 

145 So. 17—Rossvillo Commercial 
Alcohol Corporation v. Dennis 
Sheen Transfer Co., 138 So. 183, 
18 La.App. 725. 

Ohio.—Myers v. Norfolk & W. Ry. 
Co., 172 N.E. 66*6, 122 Ohio St. 
657. 

S.D.—McKeon v. Delbridge, 226 N.W. 

947. 6*5 S.D. 579, 67 A.L.R. 311. 
Tex.—Phoenix Refining Co. v. Walk¬ 
er, Clv.App., 108 S.W.2d 823, er¬ 
ror dismissed. 
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of the last clear chance or humanitarian doctrine. 1 * 
Where plaintiff need not negative contributory neg¬ 
ligence, the petition, in an action to recover dam¬ 
ages for injury or death caused by a motor vehicle, 
need not allege that plaintiff or deceased was oblivi¬ 
ous of his danger or peril, 14 not only where the case 
is not based on any last chance or humanitarian doc¬ 
trine or theory, 16 but also where plaintiff attempts 
to state a cause of action under the humanitarian 
rule. 16 On the other hand, in some jurisdictions 
plaintiff must negative contributory negligence, 17 
although it may not be necessary where the com¬ 
plaint alleges willful and wanton conduct causing 
the injury. 18 


Where plaintiff seeks to rely on the last clear 
chance doctrine, he must plead it. 1 * 

A petition, the allegations of which show assump¬ 
tion of risk by plaintiff, is demurrable. 2 * 

§ 506. Plea or Answer 

The rules of pleading In negligence cases generally, In¬ 
cluding the rules as to pleading affirmative defenses or 
contributory negligence, govern pleas or answers In ac¬ 
tions for Injuries from the operation of motor vehicles. 

The rules relating to pleas or answers in civil 
actions generally, particularly in actions for negli¬ 
gence, govern the plea or answer in an action for 
injuries caused by a motor vehicle. 21 The plea or 


Utah.—Nielsen v. Watanabe, 62 P.2d 
117. 90 Utah 401. 

13. Idaho.—Adkins v. Zalasky, 81 
P.2d 1090, 59 Idaho 292. 

Allegations held sufficient to show 

injury avoidable notwithstanding 

contributory negligence. 

Ala—Alabama Froduce Co. v. Smith, 
141 So. 674, 224 Ala. 688. 

Idaho—Adkins v. Zalasky, 81 P.2d 
1090, 59 Idaho 292. 

La.—Crescent Cigar & Tobacco Co. 
v. Mire, App, 145 So. 17. 

Mo—Iman v. Walter Freund Bread 
Co., 58 S.W.2d 477, 232 Mo. 461— 
Davis v. Howell, 27 S.W 2d 13, 324 
Mo. 1227—Edwards v Bell, App., 
103 S W 2d 315. rehearing denied 
123 'S.W.2d 83, 343 Mo. 824—Hud- 
low v. Langerhans, 91 S W 2d 629, 
230 Mo.App. 1160—Stevens v 

Westport Laundry Co., 25 S.W.2d 
491, 224 Mo.App. 955. 

"Tex—Houston Electric Co. v. Mont¬ 
gomery, Civ.App, 123 'S.W.2d 943. 
reversed on other grounds Mont¬ 
gomery v. Houston Electric Co., 
144 S.W. 2d 251, 135 Tex. 638— 
Byerley v. Bauer, Civ.App., 99 £}. 
W.2d 641, error dismissed. 

42 C.J. p 1190 note 2 [a] (24). 

Allegations held insufficient 

To bring case within humanitarian 

* rule.—Sanford v. Gideon-Anderson 

Co., Mo.App., 81 fl.W.2d 680—42 C.J. 

p 1190 note 2 [b] (5). 

14. Mo.—Arnold v. Manzella, App., 
186 S.W.2d 882. 

‘42 C.J. p 1196 note 23. 

15. Mo.—Vaughn v. Davis, App., 
221 S.W. 782. 

18. Mo.—Arnold v. Manzella, App., 
186 S.W.2d 882—Banks v. Empire 
Diet. Electric Co., App., 4 S.W. 2d 
875. 

42 C.J. p 1196 note 26. 

17. Ill.—Schilling v. Holding, 248 
IlLApp. 488. 

Iowa.—Schelldorf v. Cherry, 264 N. 
W. 64, 220 Iowa 1101. 

42 C.J. p 119*6 note 21. 

: Injury to property 

In Indiana, .where the action la 


one for damages to plaintiff’s vehi¬ 
cle, he must negative his own neg¬ 
ligence.—Clemens v. Lowe, 196 N.E. 
363, 100 Ind.App. 64-5. 

Equivalent allegation 

In New York, under the rule that 
the complaint must allege freedom 
from contributory negligence or its 
equivalent that defendant’s negli¬ 
gence was the cause of the injury, 
a claim against state for damages 
for injuries sustained when struck 
by automobile operated by state 
trooper failed to allege complete 
cause of action by not showing that 
claimant was free from contributory 
negligence.—Apropo v. State, 298 N. 
Y.S. 839, 262 Misc. 803 
IB. Ill.—Trust Co. of Chicago v. An- 
cateau, 46 N.E.2d 125, 317 Ill.App. 
186. 

19. Ind—Pflsterer v. Key, 33 NE 
2d 330, 218 Ind 521. 

Iowa.—Fait v. Krug, 32 N.W 2d 781. 
Kan.—Turner v George Rushton 
Baking Co., 'll P.2d 746, 135 Kan. 
484. 

Allegations held insufficient to 

state a cause of action on theory 
of last clear chance.—Gibson v. Bod- 
ley, 133 P 2d 112, 156 Kan. 338. 
ractual basis of claim 

In order to take advantage of 
the "last clear chance” doctrine, 
plaintiff must allege facts affording 
a basis for a finding of the negligent 
conduct on which he bases his claim 
for liability under the doctrine.— 
Correnti v. Catino, 160 A. 892, 115 
Conn. 213. 

20. Ga.—Economy Gas & Appliance 
Co. v. Kinslow, 39 S.E.2d 899, 74 
Ga.App. 418. 

Petition held not demurrable 

Petition, alleging that plaintiff mo¬ 
torist after seeing defendant’s truck 
approaching on highway three hun¬ 
dred feet to the left, made a left 
turn onto highway and proceeded at 
ten miles per hour, forty-six feet 
along highway before collision, al¬ 
most head-on, with defendant’s truck 
which had crossed onto left side of 
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highway, did not establish as a 
matter of law that plaintiff assumed 
the risk of being injured in going 
upon highway and failed to avoid 
consequences of defendant’s negli¬ 
gence.—Economy Gas & Appliance 
Co. v. Kinslow, supra. 

21. Fla—Florida Motor Transp. Co. 

v. Hillman, 101 So. 31, 87 Fla. 512. 
42 C J. p 1196 note 33. 

Porm of pleas approved as meet¬ 
ing all essential requirements of 
pleadings—Lynch v. Walker, 31 So. 
2d 268, 169 Fla. 188. 

Affidavit of defense 

Pa.—GazdJk v. Girhing, Com.PL, 87 

Pittsb Leg J. 68 
inconsistent defenses 

(1) In action by owner-occupant 
for injuries sustained while riding 
in automobile driven by plaintiff’s 
husband in another state, who, plain¬ 
tiff alleged, was engaged in defend¬ 
ant's business, defendant pleading 
common-law attribution of operator's 
negligence to owner-occupant was 
also entitled to plead guest statute 
of such other state, since, if plain¬ 
tiff could establish control in defend¬ 
ant, as by lease or agreement, de¬ 
fendant would be put to necessity 
of establishing protection under 
guest statute.—Willis v. Fitzgerald 
Bros. Brewing Co., 25 N.Y.S.2d 647, 
261 App.Div. 357. 

(2) In action for injuries sustain¬ 
ed by boy when run over by city’s 
truck, defenses alleging that hoy 
was ten years old and that ho was 
contributorily negligent in riding on 
rear bumper, in viola Mon of ordi¬ 
nance, were not inconsistent or did 
not impose unwarrantable degree of 
accountability on ten-year-old boy. 
—Bown v. City of Tacoma, 27 P.2d 
711. 175 Wash. 414. 

IiMt clear chanoe 

In automobile collision case, trial 
court properly Invoked the last clear 
chance doctrine In favor of defend¬ 
ant where facts warranted applica¬ 
tion of the principle, even though 
such doctrine was not invoked by 
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answer must not be ambiguous,** or too broad, 2 * 
and irrelevant and redundant matter may properly 
be stricken. 24 

Defendant should specially plead matters of jus¬ 
tification or excuse, 26 including assumption of 
risk, 26 or that defendant was not legally responsi¬ 
ble for the conduct of the driver of his vehicle, 27 
and infancy, if available as a defense. 28 Unavoid¬ 
able accident need not be speoially pleaded. 29 While 
it may be proper to plead that some act of a third 
person was the sole proximate cause of the acci¬ 
dent, 80 it is not necessary in such case to allege 
that the third person, not a party to the suit, was 
negligent in the act pleaded. 31 

Ordinarily, statutes and ordinances relating to 
speed and rules of the road are not matters of de¬ 


fense to be affirmatively pleaded,** although, in a 
proper case, an ordinance may be pleaded as a de¬ 
fense, 33 but an answer relying on an ordinance, but 
not setting out the ordinance and facts bringing de¬ 
fendant’s case within it, is demurrable as pleading 
a conclusion. 34 

Contributory negligence. The rules relating to 
pleas of contributory negligence in actions for neg¬ 
ligence in general ordinarily apply to such a plea 
in actions for injuries caused by negligence in the 
operation of a motor vehicle. 36 In most jurisdic¬ 
tions such negligence is not available as a defense 
unless it is specially pleaded 38 or appears from 
plaintiff’s evidence. 37 Also, according to the weight 
of authority, the facts constituting the contributory 
negligence must be set out, 38 and the facts stated 


defendant as a defense.—Daw v. Mat¬ 
thews, Texas Indem. Ins. Co, Inter- 
venor, La.App., 34 So.2d 666. 

Plea or answer held sufficient 
Ill.—Taylor v. City of Berwyn, 22 N. 

E 2d 930. 372 Ill. 124. 

Minn.—Bentley v. Krai, 26 N.W.2d 
•532, 223 Minn. 248. 

Mo.—Anderson v. Kraft, App., 129 
fl.W.2d 85, certiorari quashed State 
ex rel. Anderson v. Hostetler, 140 
S.W.2d 21, 346 Mo. 249. 

Tex.—Tarver v. Vallance, Civ.App., 
97 S.W.2d 748. 

Plea or answer held Insufficient 

Ky.—Bespire & Co. v. Day's Adm'x, 
103 S.W 2d 644, 268 Ky. 87. 

98. Fla.—Fain v. Cartwright, 182 
So. 302, 132 Fla. 855. 

93. Fla.—Town of Palm Beach v. 
Vlahos, 15 So.2d 848. 154 Fla. 159. 

94. N.C.—Brown v. Hall, 40 6.E 2d 
412, 226 N.C. 732. 

98. R.I.—McKcndall v. National 
Wholesale Confectionery Co., 148 
A. 315, 50 R.I. 424. 

96. Conn—Slobodnjak v. Coyne, 166 
A. 681, 116 Conn. 645. 

97. Mass.—Wilson v. Grace, 173 N. 
E. 524, 273 Mass. 146. 

98. Ind.—Jusczak v. Lewis, 41 N.E. 
2d 627, 112 Ind.App. 34. 

29. Tex.—Rosenthal Dry Goods Co. 
v. Hillebrandt, Com.App., 7 S.W.2d 
521. 

30. Tex.—Thweatt v. Ocean Acci¬ 
dent & Guamntee Corporation, Civ. 
App., 62 S.W.2d 250, error refused. 

Plea of general Issue 
A special plea that the accident 
was caused by a third person has 
been held to amount to a pica of 
the general issue.—Celia v. Roth, 174 
A. 703, 113 N.J.Law 458. 

31. Tex.—Thweatt v. Ocean Acci¬ 
dent & Guarantee Corporation, Civ. 
App., 62 S.W.2d 250, error refused 


33. NY.—Lofaro v. Bee Cab Corpo¬ 
ration, 43 N.Y.S.2d 737, 180 Misc. 
756. 

Motorist's compliance with War 
Emergency Act was not a matter of 
defense to be afllrmativcly pleaded 
in action against motorist for neg¬ 
ligence In operation of automobile, 
and allegation of such defenso was 
stricken from answer.—Lofaro v. 
Bee Cab Corporation, supra. 

33. Mont —Carey v. Guest, 258 P. 
236, 78 Mont. 415. 

34. Ky.—Mann v. Woodward, 290 S. 
W. 333, 217 Ky. 491 

35. Ala.—Terrill v. Walker, 59 So. 
775, 5 Ala App. 535. 

42 C.J. p 1197 note 35. 

36. U.S.—Ralston Purina Co. v. 
Bansau, CC.A.I11., 73 F 2d 430. 

Ariz —Lutfy v. Lockhart, 295 P. 975, 
37 Ariz. 488. 

Cal.—Gutknecht v. Johnson, 144 P. 
2d 854, 62 Cal App.2d 315—Enos v. 
Norton, 292 P. 276, 109 Cal.App. 
19. 

Kan.—Leabo v Willett, 175 P.2d 109, 
162 Kan. 236. 

La.—Golden v. Creole Delicacies, 
App., 28 So 2d 99—Bea v. Russo. 
App., 21 So 2d 530, followed in 
Douglas v. Russo, 21 So.2d 636— 
Meyer v. Rein, App., 18 So.2d 69 
—Althans v. Toye Bros. Yellow 
Cab Co., App., 191 So. 717—Cala- 
mia v. National Hosiery Mills, 
App., 164 So. 146. 

Me.—Stone v. Roger, 154 A. 73, 130 
Me. 512. 

Wash.—Boyle v. Lewis, 193 P.2d 332. 
42 C.J. p 1197 note 37. 

Evidence admissible under general 
denial or general issue see infra | 
508. 

Exception, of no oanso of action 

cannot take the place of a plea of 
contributory negligence.—Golden v. 
Creole Delicacies, La., 28 So.2d 99. 
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Duty of plaintiff 

A plea which seeks to place too 
high a duty on plaintiff is demurr¬ 
able.—Land ham v. Lloyd. 136 So. 
815, 223 Ala. 487. 

37. Ariz.—Bruno v. Grande, 251 P. 

550. 

42 C J. p 1197 note 38. 

38. Ala.—Townsend v. Adair, 134 
So. 637, 223 Ala 150—Ogburn v. 
Montague. 155 So. 633, 26 Ala.App. 
166, certiorari denied 155 So. 636, 
229 Ala. 78. 

42 C.J. p 1197 note 39. 

Violation of ordinance 

(1) In bicyclist’s action against 
motorist for injuries sustained in ln- 
tersectional collision, plea that plain¬ 
tiffs conduct in propelling bicycle 
into intersection in violation of traf¬ 
fic ordinance proximately contributed 
to his injuries states good defenso 
to count based on simple negligence. 
—Alabama Lumber & Building Mate¬ 
rial Ass’n v. Mason, 160 So. 232, 230 
Ala. 168. 

(2) Plea of excessive speed as 
contributory negligence need not al¬ 
lege ordinance or its violation.— 
Smith ▼. Baggett, 116 So. 283, 218 
Ala. 227. 

Plea or answer held sufficient 

Ala—Green v. City of Birmingham, 
4 So.2d 394, 241 Ala. 684—Francis 
v. Imperial Sanitary Laundry 6b 
Dry Cleaning Co., 2 So.2d 388, 241 
Ala. 327—Heffelflnger v. Lane. 196 
So. 720, 239 Ala. 659—Landham v. 
Lloyd, 136 So. 816, 223 Ala. 487— 
Alabama Power Co. v. Kendrick* 
123 So. 215, 219 Ala. 692. 

Cal.—Petersen v. Devine, 156 P.2d 
936, 68 Cal.App.2d 887. 

Or.—Weinstein v. Wheeler, 295 P. 
196, 135 Or. 518, rehearing denied 
296 P. 1079, 136 Or. 518. 

Flea or answer held Insufficient 
Ala.—Bradford v. Carson, 187 So. 
426, 223 Ala. 594—L. Hammel Dry 
Goods Co. v. Hinton, 112 So. 63 8, 
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must be such that the conclusion of negligence fol¬ 
lows as a matter of law, 89 but in some cases general 
allegations have been held sufficient in the absence 
of a motion to make the answer more definite and 
certain. 40 A plea of contributory negligence on the 
part of a child of such an age as to be prima facie 
incapable of contributory negligence is insuffi¬ 
cient, 41 unless it alleges facts necessary to fix the 
responsibility of the infant for his alleged careless 
or negligent acts. 42 While allegations that the col¬ 
lision or accident and the consequences thereof were 
due solely to the negligence of plaintiff and not to 
any fault or negligence on the part of defendant do 
not constitute a plea of contributory negligence 43 
in the sense that a plea of contributory negligence 
is one of confession and avoidance, 44 nevertheless 
such allegations are a sufficient plea to put in issue 
plaintiffs negligence as the sole cause of the acci¬ 
dent from which his injuries arose. 45 Contributory 
negligence may be sufficiently pleaded by an allega¬ 
tion in a cross complaint. 46 A special plea of con¬ 
tributory negligence is no answer to a count alleg¬ 
ing wanton injury. 47 

§ 507. Replication or Reply 

In accordance with the general rules of pleading, the 
plaintiff may and should file a replication or reply. 


Allegations of a replication that plaintiff was a 
passenger in the automobile, and had no interest in, 
or control over, the automobile or the driver there¬ 
of, are a sufficient reply to averments of pleas that 
the negligence of the operator of the automobile 
contributed to plaintiff's injury. 48 It is unneces¬ 
sary, 49 but not improper, 50 to set up, by way of a 
replication, matters which could have been proved 
under the original counts without any replication, 
such as the negligence of the driver of the automo¬ 
bile after he saw plaintiff or deceased in a position 
of peril from which he could not escape. 61 

§ 508. Issues, Proof, and Variance 

a. Issues 

b. Proof 

c. Variance 

a. Issues 

In an action to recover damages caused by the op¬ 
eration of a motor vehicle, the Issues are confined to 
those raised by the pleadings. 

As in civil actions generally, in an action to re¬ 
cover damages caused by the operation of a motor 
vehicle, the issues are confined to those raised by 
the pleadings of the parties ; 52 the only matters in 


216 Ala. 127—Ogburn v. Montague, 
155 So. 633, 26 Ala.App. 166, cer¬ 
tiorari denied 155 So. 636, 229 Ala. 
78. 

Fla.—C. W. Zaring & Co. v. Dennis, 
19 So.2d 701, 155 Fla. 150. 

La—Meyer v. Hein, App., 18 So.2d 
60—Althans v. Toye Bros. Yellow 
Cab Co.. App, 191 So 717. 

Mo.—Schlue v. Missouri Pacific 
Transp. Co., App., 62 S.W.2d 934. 
N.M.—Bell v. Carter Tobacco Co., 71 
P.2d 683, 41 N.M. 613. 

Tex.—Tarry Warehouse & Storage 
Co. v. Duvall, Clv.App., 94 S.W.2d 
1249, reversed on other grounds 
115 S.W.2d 401. 131 Tex. 466. 

39. Ala.—Townsend v. Adair, 134 

So. 637, 223 Ala. 150—Cook v. 
Standard Oil Co., 73 So. 763, 15 
Ala.App. 448. 

40. Kan.—Broman v. Kimball, 210 
P. 191, 112 Kan. 186. 

41. Ala.—McGough Bakeries Corp. 
v. Reynolds. 35 So.2d 332. 

42 C.J. p 1197 note 42. 

42. Ala.—Jones v. Strickland, 77 So. 
562, 201 Ala. 138. 

43. Cal.—Coffman v. Singh, 193 P. 
259, 49 Cal.App. 342. 

Ohio.—Augusta v. Paradis, 22 N.E.2d 
678, 61 Ohio App. 323—-Duncan v. 
Evans, 20 N.B.2d 729, 60 Ohio App. 
265, affirmed 17 N.B.2d 913, 134 
Ohio St. 486—Benning ▼. Schlem- 
mer, 14 N.E.24 941, 57 Ohio App. 
457. 


Exonerating defense 

Averment of answer in death ac¬ 
tion that deceased negligently ran 
into defendant's truck was not an 
allegation of contributory negli¬ 
gence, but affirmatively advanced ex¬ 
onerating defense.—Guillory v. Ho- 
recky, App., 162 So. 89, affirmed 165 
So. 159, annulled 168 So. 481. 185 La. 
21 . 

Allegation of sole negligence of 
plaintiff was improper and presented 
only an Immaterial issue.—Duncan 
v. Evans, 20 N.E.2d 729, 60 Ohio App. 
265, affirmed 17 N.E.2d 913, 134 Ohio 
St. 486. 

44. Cal.—Brkljaca v. Ross, 213 P. 
290, 60 Cal.App. 431. 

45. Cal.—Brkljaca v. Ross, supra. 

46. Cal.—Grover v. Morrison, 190 P. 
1078, 47 Cal.App. 621. 

Pa.—Hughes v. Ostroskie, Com.Pl., 
38 Luz.Leg.Reg. 93. 

Allegations held to oharge primary 
negligence 

La.—Folse v. Flynn, App., 200 So. 
160. 

47. Ala.—Brit ling Cafeteria Co. v. 
Irwin, 159 So. 228, 229 Ala. 687. 

43. Fla.—Porter v. Jacksonville 
Electric Co., 60 So. 188, 64 Fla. 409. 

49. Ala.—Gardiner v. Solomon, 75 
So. 421, 200 Ala. 115, L.R.A.1917F 
380. 

50. Ala.—Gardiner v. Solomon, su¬ 
pra. 
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51. Ala.—Gardiner v. Solomon, su¬ 
pra. 

52. Colo.—Bragdon v. Hexter, 282 P. 
568, 86 Colo. 435. 

La.—Oliphant v. Town of Lake 
Trovidence, App., 103 So. 516, con¬ 
forming to answers to certified 
questions 192 So. 96. 193 La. 675. 
Mo.—Anderson v. Kraft, App, 129 S. 
W.2d 85, certiorari quashed State 
ex rel. Anderson v. Hostetter, 140 
S.W.2d 21, 346 Mo. 249. 

Or.—Snyder v. Portland Traction 
Co., 185 P.2d 563. 

Tenn.—Harbor v. Wallace, App., 211 
SW.2d 172—Zamora v. Shappley, 
173 S.W.2d 721, 27 Tenn.App. 768. 
Wis.—Maurer v. Fesing, 290 N.W. 

191, 233 Wis. 565. 

42 C.J. p 1198 note 62. 

Pleadings held to raise issue 

(1) In general. 

Ark.—Ellis & Lewis v. Warner, 32 
S.W.2d 167, 182 Ark. 613. 

Iowa.—White v. McVicker, 259 N.W. 
. 465, 219 Iowa 834. 

Mo.—Allison v. Dittbrenner, App., 60 
S.W.2d 199. 

Or.—Heinrich v. Booth, 73 P.2d 696. 
158 Or. 16. 

Tex.—Morrison v. Ant wine, Clv.App., 
51 S.W.2d 820. 

(2) Of contributory negligence.— 
Hicks v. Cramer. 277 P. 299, 85 Colo. 
409. 

(3) Of doctrine of respondeat su¬ 
perior.—May ▼. Yellow Cab Co., 114 
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issue are those alleged by plaintiff 58 and sufficient¬ 
ly denied by defendant, 54 or new matter -alleged by 
defendant 55 and controverted, or deemed to be con¬ 
troverted, by plaintiff. 55 An unnecessary allegation 
by plaintiff that he was free from negligence has 
been held to bring the issue of his negligence be¬ 
fore the court regardless of defendant’s pleading, 67 
although it has also been held that such an allega¬ 
tion, being surplusage, does not put the defense of 
contributory negligence in issue. 58 No material is¬ 
sue is created by denial of immaterial allegations. 69 


b. Proof 

(1) Matters to be prov.ed 

(2) Evidence admissible under plead¬ 

ings 

(1) Matters to Be Proved 

All material allegations which are properly put In 
Issue and which are not admitted must be proved. 

Plaintiff must prove every material allegation in 
issue that is necessary to establish his cause of ac¬ 
tion ; 60 but he need not prove allegations in the pe¬ 


so. 836, 164 La, 920, conformed to 8 
La. App. 498. 

(4) Of last clear chance. 

Fla.—Dunn Bus Service v. McKinley, 
178 So. 865, 130 Fla. 778. 

Idaho.—McKinley v. Wagner, 170 P. 
2d 796, 67 Idaho 104—Evans v. 
Davidson, 77 P.2d 661, 68 Idaho 
600. 

N.D.—Hausken v. Coman, 268 N.W. 
430. 66 N.D. 633. 

S.D.—Nielsen v. Richman, 299 N.W. 
74, 68 S.D. 104. 

Tex.—M. System Stores v. Daven¬ 
port, Civ.App., 36 S.W.2d 243, er¬ 
ror dismissed. 

Wash.—Mosso v. S3. H. Stanton Co., 
134 P. 941, 75 Wash. 220, L.R.A. 
1916A 943. 

53. U.S.—Sugg v. Hendrix, C.C.A. 

Miss., 153 F.2d 240. 

Colo—Small v. Clark, 263 P. 933, 83 
Colo. 211. 

Mass.—Zarski v. Creamer, 59 N.E. 2d 
704, 317 Mass. 744—Foley v. John 
H. Bates. Inc., 4 N.E.2d 349, 295 
Mass. 657. 

Mo.—Krclltz v. Calcaterra. 33 S W.2d 
909—Galentine v. Borglum, 150 S. 
W.2d 1088, 235 Mo.App. 1141— 

Bills v. Wolfe-Shoemaker Motor 
Co., 65 S.W.2d 309. 227 Mo.App. 
508. 

Or.—Hamilton v. Finch, 111 P.2d 81, 
166 Or. 166. 

Tenn.—Nichols v. Smith. Ill S.W.2d 
911. 21 Tenn.App. 478. 

Vt.—Landry v. Hubert, 137 A. 97, 100 
Vt. 268. 

42 C.J. p 1198 note 63. 

Discovered peril 

(1) In action for Injuries sus¬ 
tained in collision between automo¬ 
bile and truck, pleading which omit¬ 
ted afllrmative statement that plain¬ 
tiff was in perilous position, that de¬ 
fendant discovered peril in time to 
have avoided collision by exercise of 
ordinary care, and that failure was 
proximate cause of collision, did not 
raise issue of discovered peril.— 
Cantu v. South Texas Transp. Co., 
Tex.Clv.App., 110 S.W.2d 995. 

(2) Other allegations see 42 C.J. 
p 1198 note 68 [d]. 

trader general allegation of negli¬ 
gence 

(1) Inadequacy of equipment of an 


automobile is in Issue under a gen¬ 
eral allegation of negligent opera¬ 
tion—Hernandez v. Murphy, 116 P. 
2d 665, 46 Cal.App.2d 201. 

(2) Whore ordinary negligence 
alone was alleged by occupant seek¬ 
ing to recover from driver’s employ¬ 
er for injuries sustained when auto¬ 
mobile crashed into wall, and there 
was complete lack of any allegation 
of facts constituting either willful 
or wanton misconduct as recognized 
by automobile guest statute, such is¬ 
sue could not be raised —Kilgore v. 
U-Drivo-It Co., Ohio App. f 79 NE.2d 
785, affirmed 79 N.E 2d 90S, 149 Ohio 
St. 505. 

54. Mo—McKissick v. Interstate 
Transit Lines, App., 201 S.W.2d 
189. 

Tex—Lincoln v. Stone, Civ.App., 42 
S W.2d 128, reversed on other 
grounds, Com App.1933, 59 S.W.2d 
100 . 

42 C.J. p 1198 note 64. 

Negligence of plaintiff a m proximate 
cause 

Fla—Fain v. Cartwright, 182 So. 302, 
132 Fla. 855. 

Relation of master and servant 

Ill—Connelly v. Schutte, 79 N.E.2d 
79, 334 Ill.App. 227—Dennehy v. 
W. A. Wood Co., 2 N.E.2d 686, 286 
Ill.App. 598. 

42 C.J. p 1198 note 64 [a]. 

Under general denial or general is¬ 
sue 

La.—Wright v. Texas & N. O. R. Co., 
App., 19 So 2d 894, rehearing de¬ 
nied 20 So.2d 558. 

Ohio.—Augusta v. Paradis, 22 N.E.2d 
578, 61 Ohio App. 323. 

Tex.—Heard & Heard v. Kuhnert, 
Civ.App., 155 S.W.2d 817—Neely 
v. Woolley, Civ.App., 154 S.W.2d 
973. 

Flea of not guilty 

Fla.—Dowling v. Nicholson, 135 So. 

288, 101 Fla. 672. 

42 C.J. p 1198 note 64 [c]. 

65. Conn.—Voltz v. Orange Volun¬ 
teer Fire Ass’n, 172 A. 220, 118 
Conn. 307. 

Mass.—Herman v. Sladofsky, 17 N.E. 

2d 879, 301 Mass. 534. 

42 C.J. P 1198 note 65. 
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Invocation of right of way statute 

raises fact issue whether man of 
reasonable prudence in position of 
person on left would reasonably have 
concluded that he could cross with¬ 
out danger.—Gendron v. Glidden, 148 
A. 461. 84 N.H. 162. 

Contributory negligence 
Cal.—O’Dea v. Leland, 52 P.2d 610, 
10 Cal.App.2d 651. 

Idaho.—Dillon v. Brooks, 6 P.2d 851, 
51 Idaho 510. 

Kan.—Brugh v. Albers, 40 P.2d 380, 
141 Kan 223. 

Tex.—Glazer v. Wheeler, Civ.App., 
130 S.W.2d 353, reversed on other 
grounds Wheeler v. Glazer, 163 S. 
W.2d 449, 137 Tex. 341. 140 A.L.R. 
1301. 

58. Cal.—Kelley v. Hodge Transp. 
System, 242 P. 76. 197 Cal. 598. 
Replication, alleging that printed 

instruction, averred in plea of con¬ 
tributory negligence to have ap¬ 
peared on truck causing minor plain¬ 
tiff’s injuries, was waived by de¬ 
fendant permitting others than driv¬ 
er to ride thereon, contrary to such 
instruction, presented no issuable 
fact.—Dupuis v. Holder, 152 So. 659, 
113 Fla. 679. 

57. U.S.—Levine v. Shell Eastern 
Petroleum Products, C.C.A.N.Y., 
73 F.2d 29 2, certiorari denied 55 S. 
Ct. 545. 294 U.S. 719, 79 L.Ed. 1251. 

68. La.—Althans v. Toye Bros. Yel¬ 
low Cab Co., App., 191 So. 717. 

59. Ohio.—Green v. Slipher. 34 N. 
E.2d 254, 66 Ohio App. 396. 

60. Ala.—Birmingham Icc & Cold 
Storage Co. v. Alley, 25 So.2d 37, 
247 Ala. 503. 

D.C.—Old Dominion Stages v. Con¬ 
nor, 90 F.2d 403, 67 App.D.C. 158. 
Fla.—Dowling v. Nicholson, 135 So. 
288, 101 Fla. 672. 

Ill.—Keehn v. Braubach, 30 N.E.2d 
156, 307 Ill.App. 339—Kovell v. 
North Roseland Motor Sales, 275 
Ill.App. *566. 

La.—Gondolfo v. O'Berry, App., 12 
So.2d 636—Fontenot v. Freuden- 
stein, App., 199 So. 677—Toole v. 
Morrls-Webb Motor Co., App., 195 
So. 863. 

Mich.—Hartley v. A. I. Rodd Lumber 
Co., 276 N.W. 712, 281 Mich. 662. 
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tition, declaration, or complaint which are immate¬ 
rial,® 1 or surplusage, 62 not essentially descriptive of 
a cause of action, 62 not the gravamen of the com¬ 
plaint, 66 or which are admitted by defendant either 
expressly or by a failure to deny. 65 

An allegation that a vehicle was being operated 
as a joint business or enterprise of the owner and 
the driver does not require proof of joint operation 
in order to establish the owner’s liability. 66 Where 
plaintiff has made two or more allegations of neg¬ 
ligence or alleged two or more acts of negligence, 
it is necessary 67 and sufficient 68 for him to prove 
one of them. A pedestrian, injured in connection 

Mont—McDonough v. Smith, 284 P 
642, 86 Mont. 645. 

Fa.—Drazenovjch v. Ernst, Com.FI, 

8 Sch.Reg 206. 

Tenn.—Central Produce Co. v. Gen¬ 
eral Cab Co. of Nashville, 129 'S 
W.2d 1117, 23 TcnnApp 209. 

Tex.—Wilhite v. Horton, Civ.App., 

116 S.W 2d 807—-Robert OH Cor¬ 
poration v. Garrett, Civ.App, 22 
S.W.2d 508, aillrmed, Com App, 

37 S W.2d 136. 

42 C.J. p 1198 note 69. 

Matters to he proved 

(1) In automobile accident case, 
where petition contained merely a 
general charge of negligence which 
was limited to nonohaervanee of du¬ 
ties relating to operation of defend¬ 
ants’ automobile at time of accident, 
and defendants denied the general 
charge, plaintiff must establish every 
provable act of negligence under 
charges in petition —Clifton v. Mo- 
Makin, 157 S.W..2d 85, 288 Ky. 806 

(2) Recovery cannot be had under 
automobile guest statute for death 
of guest passenger unless it is prov¬ 
ed that defendant's misconduct was 
proximate cause of death.—1 >enton v 
Midwest Dairy Products Corporation, 

1 N.E.2d 807, 284 IU.App. 279. 

(3) One seeking to hold owner of 
automobile, driven by another with 
owner’s consent, for damages on ac¬ 
count of negligence, must prove 
such ownership.—Putnam v. Bussing, 

266 N.W. 559, 221 Iowa 871. 

(4) Relationship of owner and op¬ 
erator, if duly alleged and denied by 
special plea, must be proved as re¬ 
quired by law.—McDougald v. Couey, 

200 So. 891, 145 Fla. 689. 

(6) Where action is brought on 
theory that defendant knowingly 
permitted habitually reckless driver 
to operate his automobile, plaintiff 
must prove that drivor was reck¬ 
less, and that such fact was known 
or should have been known to de¬ 
fendant.—Vanner v. Dalton, 169 So 
262, 172 Miss. 183. 

61. Ind.—Schlarb v. Henderson, 4 N. 

S3. 2d 206, 211 Ind. 1. 


with a collision of automobiles at a street intersec¬ 
tion, is not bound to point out the exact way in 
which the accident occurred, 66 or to exclude the 
possibility that it might have happened in some 
manner other than that which he claims. 70 Where 
plaintiff has not alleged a willful or wanton injury, 
he must, in some jurisdictions, prove that he was 
exercising ordinary care for his own safety. 71 

(2) Evidence Admissible under Pleadings 

(a) In general 

(b) Evidence of statute or ordinance and 
violation thereof or rights there¬ 
under 

General issue of husband and wife, 
improperly joined in action arising 
from wife’s operation of automobile, 
did not admit Joint operation of the 
automobile.—McHale v. McQuigg, 236 
III App. 295. 

Contributory negligence 

(1) Where plaintifTs In automobile 
accident case pleaded defendant’s 
negligence, and defendant pleaded a 
general denial and contributory neg¬ 
ligence, which was denied by plain- 
tirrs, defendant, by pleading contrib¬ 
utory negligence, did not admit his 
own negligence.—Seele v. Purcell, 
113 P.2d 320, 45 N.M. 176—42 C.J. 
p 1199 note 73 [e] (2). 

(2) However, there Is also au¬ 
thority holding that a plea of con¬ 
tributory negligence constitutes an 
admission of negligence on the part 
of defendant.—Young v. Campbell, 
177 P 19, 20 Ariz. 71. 

66. Ohio—Mavromates v. Huchin- 
son, 183 N.E. 291, 43 Ohio App 
3C5. 

67. Mo —Murphy v. Mack, App., 239 
S.W 595. 

68. Ill—Flckerle v Herman See- 
kamp, Inc, 274 311 App 310. 

Or—Pointer v. Osborne, 76 P.2d 1184, 
158 Or. 573. 

42 OJ. p 1199 note 75. 

Gross negligence and intoxication 
In action for injuries sustained 
by guest when host’s automobile left 
road and overturned, where com¬ 
plaint alleged that guest was In¬ 
jured due to host’s gross negligence 
and because of host’s intoxication, 
guest's recovery did not require 
proof of intoxication, but merely 
required proof of either intoxication 
or gross negligence.—Pointer v* Os¬ 
borne, supra. 

69. Mass.—Fraser v. Flanders, 142 
N.E. 836, 248 Mass. 62. 

70. Mass.—Fraser v. Flanders, su¬ 
pra. 

71. Ill.—Hanson v. Trust Co. of Chi¬ 
cago, 43 N.E.2d 931, 380 Ill. 194— 
O'Donnell v. Snyder, 231 Ill.App. 
681. 


Ohio—Green v. Slipher, 34 N.E.2d, 
254, 66 Ohio App. 396. 

Vt —Senecnl v. Dleau, 189 A. 139, 
108 Vt. 486. 

42 C.J. p 3199 note 70. 

Ownership of velilole 

In action for damages resulting 
from collision between automobile 
and bus, failure to prove ownership 
of bus was immaterial, where plain¬ 
tiff relied on fact that driver was 
employed by bus company who would 
be answerable for driver’s negligent 
operation within scope of his em¬ 
ployment.—Ackerman V. 'Somerset 
Bus Co., 174 A. 343, 12 N.J.Misc. 660. 
69. Cal.—Smith v McLaughlin, 184 
P.2d 177, 81 Cal.App.2d 460. 

63. Mass.—Royal Steam Heater Co. 
v. Hilchey, 154 N.E. 335, 257 Mass. 
512. 

64. Cal.—Townsend v. Butterfield, 
143 T 760, 168 Cal. 664. 

42 C.J p 1199 note '72 

65. Md.—Gutlioridge, on Behalf and 
to Use of Ring Engineering Co. v. 
Gorsuch, 8 A.2d 885, 177 Md 100. 

Ohio.—Cook v. Hunter, 3 N.E.2d 680, 
52 Ohio App. 354. 

Or.—Foster v. Farra, 243 P. 778, 117 
Or. 286. 

42 C.J. p 1199 note 73. 

Extent of admissions 

(1) In personal injury action 
against owner and operator of auto¬ 
mobile and against insurance com¬ 
pany employing him, failure of com¬ 
pany, which denied allegation that 
automobile was under its control at 
time of accident, to deny further 
allegation that the employee was an 
agent in the operation of the auto¬ 
mobile on behalf of the company 
would not preclude the company 
from contending that, in the oper¬ 
ation of his automobile, the employee 
was not the servant of the company, 
or that employee was not acting 
within the scope of his employment. 
—Dunne v. Contenti, 4 N.Y.S.2d 148, 
167 Misc. 925, affirmed 9 N.Y.S.2d 248, 
256 App.Dlv. 833. 

(2) Other admissions considered 
see 42 C.J. p 1199 note 73 [b]. 
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(a) In General 

At In civil actions generally, the evidence must be 
limited and confined to that admissible under the plead¬ 
ings and bearing on the lesues raised thereby. 


The evidence received must be limited and con¬ 
fined to that admissible under the pleadings, 7 * and 
bearing on the issues raised by the pleadings. 7 * An 


78. La.—Shell v. Nelson, App., 161 
So. 639—Folse v. Hannagr'ff & Ed¬ 
mondson, App., 127 So. 6*63, 14 Lai. 
App. 249. 

Md.—Nelson v. Seiler, 189 A. 564, 164 
Md. 63. 

N.D.—Hausken v. Coman, 268 N.W. 
430, 66 N.D. 683—Blackstead v. 
Kent, 247 N.W. 607, 63 N.D. 246. 
Tex.—Highway Motor Freight Lines 
v. Slaughter, Civ.App., 84 S.W.2d 
533. 

Utah.—Industrial Commission of 

Utah v. Wasatch Grading Co., 14 
P.2d 988. 80 Utah 223. 

42 C.J. p 1199 note 80. 

Averments held to admit proof 

(1) In general. 

U.'S.—Braman v. Wiley, C.C.Ind . 119 
F.2d 991—Department of Water 
and Power of City of Los Angelas 
v. Anderson, CC.A.Nev, 95 F2<1 
677, certiorari denied 59 S.Ct. 67, 
805 U.S. 607, 83 L.Ed. 386. 

Cal.—Robertson v. Brown, 90 P.2d 
288, 37 Cal.App 2d 189. 

Colo.—Boltz v. Bonner, 35 P.2d 3015, 
95 Colo. 350, followed in 35 I\2d 
1019, first case, 95 Colo. 358, and 
35 P.2d 1019, second case, 95 Colo. 
359. 

Ga.—Maner v. Dykes, 190 S.E. 189. 
56 Ga.App. 436. 

Jnd.—Jones v. Cory, 37 NE.2d 944. 
219 Ind. 268—Fflstcrer v. Key, 33 
N.E.2d 330, 218 Ind. 621—Torre 

Haute Union Transfer & Storage 
Co. v. Pickett, 15 N E 2d 765, 106 
Ind.App. 82, rehearing denied 1'6 N. 
E.2d 778, 106 Ind App. 82 
Kan.—Blosser v. Wagner, 59 P.2d 
37, 144 Kan. 318. 

La.—Boland Mach & Mfg Co. v. 
Highway Ins Underwriters. App,, 
22 So.2d 307—Savoie v. Walker, 
App., 183 So 530—Smith v. Silvio, 
App., 150 So. 38. 

Md.—Miller v. Hall, 155 A. 327, 161 
Md. 111. 

Miss.—McLean v. Culpepper, 155 So. 

344, 170 Miss. 239. 

Mo.—Nash v. People’s Mot or bus Co. 

of St. Louis, App, 20 S.W.2d 570 
N.J.—Hala v. Worthington, 31 A.2d 
844, 130 N.J.Law 162. 

Or.—Kitchel v. Gallagher, 270 P. 488, 
126 Or. 373. 

Pa.—Slother v. Jaffe, 61 A. 2d 747, 
856 Pa. 238. 

S.D.—Alendal v. Madsen, 275 N.W. 
862, 65 S.D. 502. 

Vt.—Landry v. Hubert, 137 A. 97, 100 
Vt. 268. 

(2) Of condition of brakes, and of 
speed. 

U.S.—Mid-Continent Pipe Line Co. v. 

Whlteley, C.C.A.Okl., 116 F.2d 871. 
Idaho.—Asumendi v. Ferguson, 65 P. 
2d 713, 57 Idaho 460. 


(3) Of negligence in parking with¬ 
out lights —Pfeiffer v. Schee, Mo. 
App., 107 S.W.2d 170—Ridenhour v. 
Oklahoma Contracting Co., Mo.App., 
45 S.W.2d 108. 

(4) Of relationship between driver 
and defendant. 

Kan.—Revell v. Bennett, 176 P.2d 
538, 1G2 Kan. 345. 

La.—Truxillo v. De Lemo, App., 146 
So. 71. 

(5) Of consumption of intoxicating 
liquor by driver. 

Tex.—Southwestern Bell Telephone 
Co. v. Ferris, Civ.App., 89 SW.2d 
229, error dismissed 
Wash.—Shephard v. Smith, 88 P.2d 
601, 198 Wash. 395. 

Evidence of joint defendant 

Where guests of motorist sued 
both motorist and truck driver with 
whom motorist collided, jointly, for 
injuries, evidence of truck driver 
placing the blame for accident on 
motorist is competent against mo¬ 
torist, whether such negligence was 
fully pleaded by the guests or not. 
—Jinks v. Currie, 188 A. 356, 324 Pa. 
532. 

Rebuttal evidence 

In action against owner of motor 
vehicle for injuries to pedestrian, 
evidence that possession of motor 
vehicle had been secured from ga¬ 
rage by discharged chauffeur by mis¬ 
representation, and was being driven 
by another at time of accident, was 
held not incompetent as proof of un¬ 
pleaded defense—Kimbles v. Kelly, 
43 P.2d 871, 6 Cal.App.2d 91. 

Under plea of plaintiff’s sols neg¬ 
ligence 

La.—Nezat v. General Outdoor Ad¬ 
vertising Co., App., 24 So.2d 482. 

Plea of general issue 

A plea of the general issue does 
not put in issue ownership and op¬ 
eration of defendant's car so as to 
permit evidence of ownership.—Tar- 
ka v. Pratt, 257 Ul.App. 403—Fat- 
teison v. Aitken, 244 Ul.App. 264— 
42 C.J. p 1199 note 80 [cj. 

Under general denial 

(1) In action for injuries to guest 
in truck which collided with parked 
truck on highway, under defendant’s 
general denial of all allegations 
which alleged that defendant’s neg¬ 
ligence was proximate cause of in¬ 
jury, defendant could show that in¬ 
jury was caused by anything else 
which Included complete defense 
that, if guest had not exercised ordi¬ 
nary care to avoid injury, guest 
could not recover.—Donahoo v. Gold¬ 
in, 7 S.E.2d 820, 61 Ga.App, 841. 
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(2) Fact that defendant motor ve¬ 
hicle driver had right of way of 
intersection may be shown under 
general denial.—Mann v. Woodward, 
290 S.W. 333, 217 Ky. 491. 

(3) The negligence of plaintiff** 
husband in driving motor vehicle in 
which plaintiff was riding, as sole 
cause of collision and injury, was 
not an ’’affirmative defense” and 
could be shown under general denial. 
—Easterly v. American Institute of 
Steel Construction, 1-62 S.W.2d 825, 
349 Mo. 604. 

(4) In action of guest in motor ve¬ 
hicle for Injuries sustained when mo¬ 
tor vehicle collided with defendant's 
bus which stopped on highway in 
front of motor vehicle, defendant 
under its general denial could show 
any facts tending to establish that 
it was not guilty of negligence 
charged.—Rishel v. Kansas City Pub¬ 
lic Service Co., Mo.App., 129 S.W.2d 
851. 

(5) Defendant could prove una¬ 
voidable accident under general de¬ 
nial —Schmoker v. French, Tex.Civ. 
App.. 7 S.W.2d 177. 

[Pleading in short by consent 

In action by passenger of motor 
vehicle against driver for injuries, 
where agreement to permit defendant 
to plead, in short, did not show that 
defendant would rely on defense of 
assumption of risk and evidence did 
not show defects In motor vehicle, 
or that plaintiff had knowledge of 
defects, such defense was not avail¬ 
able to defendant.—Dunklin v. Han¬ 
na, 156 iSo. 768, 229 Ala. 242. 

73. Ala—Berry v. Dannelly, 145 So. 
663, 226 Ala. 151. 

La.—James v. J. S. Williams & Son, 
150 So. 9, 177 La. 1033—Masarac- 
chia v. Inter-City Express Lines, 
App., 162 So. 221—Smith’s Tutor¬ 
ship v. Perrin, App., 145 So. 686. 
Mich.—Park v. Gaudio, 281 N.W. 665,. 
286 Mich. 133. 

Mo.—Nyberg v. Wells, App., 14 S.W. 
2d 529. 

N.Y.—Parker v. Helfert, 262 N.Y.S, 
35, 140 Misc. 905. 

Tenn.—Kemp v. Caruthers, 11 Tenn. 
App. 201. 

Wash.—Child v. Hill, 283 P. 1076, 166 
Wash. 133. 

Vt.—Milligan v. Clogston, 138 A. 739, 
100 Vt. 455. 

42 C.J. p 1199 note 81. 

Evidence not materiel to issues 

(1) Xn general. 

Ala.—Townsend v. Adair, 134 So, 
637, 223 Ala. 150. 

Conn.—Br&ngl v. Marshall, 1(8 A, 
' 21, 117 Conn. 675. 
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allegation of gross negligence does not preclude 
plaintiff from proving that he was not a guest. 74 
In jurisdictions where general allegations of negli¬ 
gence are sufficient, any evidence tending to prove 
a general allegation of negligence is admissible. 76 
On the other hand, the rule obtaining in negligence 
actions generally that, where specific acts consti¬ 
tuting negligence are alleged, evidence of other acts 
of negligence is not admissible, is applicable in an 
action to recover damages for injuries occasioned 
by negligence in operating a motor vehicle; 76 but 
the rule is to be reasonably construed. 77 According 
to some decisions, where the general averment of 
negligence is followed by an enumeration and aver¬ 
ment of specific acts of negligence, plaintiff’s evi¬ 
dence will be confined to the acts of negligence spe¬ 
cifically assigned. 78 Under a petition or complaint 
alleging negligence generally on the part of de¬ 
fendant, plaintiff may introduce evidence of negli¬ 
gence under the humanitarian rule, 79 even though 
he denies that he was guilty of contributory negli¬ 
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gence ; 80 but he cannot do so where he has charged 
only speoific acts of negligence. 81 

Evidence of lack of proper equipment on defend¬ 
ant’s motor vehicle is admissible under a general al¬ 
legation of negligence in driving a car upon a high¬ 
way, 82 as well as under allegations of negligence 
consisting of careless and reckless driving, 83 fail¬ 
ure to keep a proper lookout for persons upon the 
highway, 84 failure to give notice or warning to per¬ 
sons traveling upon the street that the motor vehi¬ 
cle was standing in the street, 86 or a violation of an 
ordinance requiring lights on both the front and 
rear of the motor vehicle. 86 

Even though lack of chains on defendant’s motor 
vehicle is not specially pleaded, evidence relative 
thereto may be admitted as tending to show the care 
required of him in operating the automobile under 
the existing conditions. 87 

Evidence of competency or incompetcncy of the 
driver or chauffeur of a motor vehicle is inadmissi- 
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Okl.—Yellow Taxicab & Baggage Co. 

v. Alsup, 52 P 2d 724, 175 Okl 332 
Or—Gano v. Zidell, 10 P I’d 365, 
140 Or. 11, rehearing denied 12 1*. 
2d 1118, 140 Or. 11. 

(2) Evidence purporting to show 
that driver was under the influence 
of intoxicating liquor. 

Del.—Daw v. Gallegher, 197 A. 479, 9 
W.W.Harr 189. 

Tex.—Surkey v. Smith, Civ.App , 13G 
S.W.2d 893. error refused. 

Wash—Lubliner v. Ruge, 153 P.2d 
694, 21 Wash.2d 881. 

(3) Evidence of custom. 

Mo.—Christman v. Reichholdt. App., 
1-50 S.W 2d 527. 

Tex—Huey & Philp Hardware Co. v. 
McNeil, Civ.App., Ill S.W.2d 1205. 
error dismissed. 

Wash.—Wright v. Zido, 276 P. 642, 
151 Wash. 486. 

74. Or.—Albrecht v. Safeway Stores, 
80 P.2d 62, 159 Or. 331. 

7B. Cal.—Fenstermacher v. Johnson, 
32 P.2d 1106, 138 Cal.App. 691. 
Colo.—Drumright v. Goldberg, 19 P. 

2d 764, 92 Colo. 271. 

Conn.—Doerr v. Woodland Transp. 

Co.. 136 A. 693, 105 Conn. 689. 
6a.—Batchelor v. Anglin, 13 S.E.2d 
110, 64 Ga.App. 842. 

Ill.—Schwarts v. Lindquist, 251 Ill. 
App. 320. 

Ky.—Clifton v. McMakin, 157 S.W.2d 
85. 288 Ky. 806—Diamond Taxicab 
Co. v. McDaniel. 80 S.W.2d 562. 
258 Ky. 478—Hart v. Roth, 217 S. 
W. 893, 186 Ky. 535. 

La.—Webb v. Dunn, App., 15 So.2d 
129. 

Md.— Parr v. Peters, 150 A. 34, 159 
Md. 106. 


Mo —Miller v. W. E. Callahan Const 
Co., App., 46 S W 2d 948. 

N.Y — Gil til lan v. Grimm, 278 N.Y.S 
569, 154 Misc. 675. 

Or—Fiebiger v. Itambo, 284 P. 6*65 
132 Or. 115 

Pa.—Nnakes v. Lattavo, 37 A.2d 711. 
349 Pa 4 63—Altsman v. Kelly, 9 
A 2d 423, 336 Pa. 481—McNulty v 
Joseph Horne Co., 148 A. 105, 298 
Pa. 244. 

S.D.—Barger v. Chelpon, 243 N.W. 

97, 60 S.D. 66. 

42 C J. p 1200 note 83. 

Simplo negligence 

In action for death of motorist 
who was thrown fiom his motor ve¬ 
hicle when it overturned and was 
struck by defendant’s motor vehicle, 
although count was in terms for 
simple negligence, it might be sus¬ 
tained by proving either primary or 
subsequent negligence.—II* ffellinger 
v Lane, 196 So. 720, 239 Ala 659. 
Intoxication 

SC—Milliouse v. Stroud, 131 S.E 
619, 134 S.C. 17. 

42 C.J. p 1200 note 83 [a]. 

76. Iowa.—Luther v. Jones, 261 N. 
W. 817, ,220 Iowa 95. 

Ky.—Malcolm v. Nunn, 10 S.W 2d 
817, 226 Ky. 276. 

Mont.—West v. Wilson, 4 P.2d 469, 
90 Mont. 522. 

R.I.—Pontes v. United Electric Rys. 

Co., 170 A. 674, 54 R.I. 139. 

42 C.J. p 1200 note 85. 

77. Conn.—Mczzl v, Taylor, 120 A. 
871, 99 Conn. 1. 

Allegations held not controlling as 
speoifle 

Minn.—Baufleld v. Warburton, 233 
N.W. 287, 181 Minn. 506. 

7& Ky.—Lang v. Cooper, 90 S.W.2d 
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382, 262 Ky. 407—American Sav. 
Life Ins. Co. v. Riplinger, 60 S. 
W.2d 115, 249 Ky 8. 

12 C.J. p 1200 note 87. 

Allegations held not general within 
rule 

Allegation that defendant’s driver 
negligently drove across center line 
of highway and into ditch on oppo¬ 
site side thereof wliere plaintiff was 
located, running down plaintiff and 
causing specified injuries, did not 
constitute a general allegation of 
negligence.—Cherry v. Dealers 
Transport Co., D.C.Mo, 64 F.Supp. 
682. 

79. Md.—Longonecker v. Zanghi, 2* 
A.2d 20, 175 Md. 307. 

42 C.J. p 1200 note 89. 

80. Mo—Wittenberg v. Hyatt’s Sup¬ 
ply Co.. App., 219 SW. 686, over¬ 
ruling Hough v. St. Louis Car Co., 
123 S.W. 83, 146 Mo.App. 68. 

81. Mo—Suillcy v. Rolwing, App., 
88 S.W.2d 894. 

82. Cal—Hernandez v. Murphy, 115 
P 2d 565, 46 Cal App.2d 201—Carna¬ 
han v. Motor Transit Co., 224 P. 
143, 65 Cal.App. 402. 

83. Conn.—Mezzi v. Taylor, 120 A. 
871, 99 Conn. 1. 

84. Conn.—Mezzi v. Taylor, supra. 

85. Ohio.—Kronenberg v. Whale, 163 
N.E. 302, 21 Ohio App. 322. 

86. Ohio.—Kronenberg v. Whale, 
supra. 

87. Mo.—Rettlia V; Salomon, 274 8* 
W. 366. 308 Mo. 673. 

Wash.—Carlson v. Herbert, 203 F 
30, 118 Wash. 82. 
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ble where there is no allegation 88 or issue 89 rela¬ 
tive thereto, or where, although there is an allega¬ 
tion of incompetency, it is immaterial. 90 

Contributory negligence. Defendant in proving 
contributory negligence has been held to be entitled 
to introduce evidence only of such acts or omissions 
as he has specially pleaded; 91 but it has also been 
held that, even where there is no plea of contribu¬ 
tory negligence, it is competent for defendant to 
prove, as absolving himself from any imputation of 
negligence, 92 that the accident was wholly due to 
plaintiff's fault and negligence 93 or was a mere ac¬ 
cident for which no one was to blame. 94 Evidence 
to prove contributory negligence has been held ad¬ 
missible under a plea of the general issue, 95 and 
such evidence may be admitted under a pleading al¬ 
leging in general terms that plaintiff's injuries were 
proximately caused solely by his own negligence. 96 
Plaintiff is entitled to introduce evidence to over¬ 
come a defense of contributory negligence ; 97 and 
it has been held not to be prejudicial error to allow 
plaintiff, on the question of contributory negligence, 
to testify to matters concerning which defendant 


could not offer evidence. 98 

(b) Evidence of Statute or Ordinance and 
Violation Thereof or Rights Thereun¬ 
der 

Evidence of negligence, consisting of violation of a 
statute or ordinance, is admissible under allegations of 
such a violation or, in a proper ease, under a general 
allegation of negligence. 

Negligence on the part of defendant may be 
proved by evidence of violation of a statute or or¬ 
dinance 99 under an allegation of such a violation, 1 
or even under a general allegation of negligence. 2 
Also, under the general issue, defendant may intro¬ 
duce evidence of facts showing that he had the right 
of way under a statute; 3 and in some jurisdictions 
evidence tending to show a violation of certain or¬ 
dinances by plaintiff's driver is admissible under a 
general denial as establishing contributory negli¬ 
gence, 4 or under an answer setting up contributory 
negligence. 5 Excuse for failure to comply with a 
statute has been held admissible under a general 
denial. 6 An ordinance is admissible on the issue of 
negligence 7 where a violation thereof has been 


88 . Ga.—Orange Crush Bottling Co. 
v. Smith, 132 S.K. 269, 35 GcuApp. 

92. 

89. Ala—Adler v, Martin, 69 So. 
697, 179 Ala. 97. 

42 C. J. p 1200 note 98.. 

90. Conn.—Black v. Hunt, 116 A 
429, 9G Conn. 663. 

42 C.J. p 1200 note 99. 

91. La—Quatray v. Wicker, 134 So. 
313, 16 LaApp. 615. 

Tex —Yanowski v. Fort Worth 

Transit Co., Civ.App., 204 S.W.2d 

1001. 

42 C.J. p 1200 note 1. 

Evidence held admissible 

Testimony that decedent had been 
drinking beer immediately before 
motor vehicle accident was admis¬ 
sible under answer alleging that de¬ 
cedent was contributorily negligent 
in failing to keep proper lookout and 
to exercise reasonable care for his 
own safety.—Lynn v. Stinnette, 31 P. 
2d 764, 147 Or. 106. 

90. Mo.—Dignum v. Weaver, App., 
204 S.W. 566. 

93 . Mo.—Gelsendorf v. Brashear 
Truck Co., App., 64 S.W.2d 72— 
Dignum v. Weaver, App., 204 S.W. 
6<66. 

94 . Mo.—Dignum ▼. Weaver, supra. 
98 . Ill.—Streeter v. Humrlchouse, 

191 N.E. 684, 867 Ill. 234. 

98 . Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. Daniel, Civ. 
App., 161 S.W.2d 877. 

97 . Cal.—Scott v. Gallot, 188 F.2d 
686, 69 Cal.App.2d 421. 


Iowa.—Haines v. Mahaska Bottling 
Works, 288 N.W. 70. 227 Iowa 228 

La.—Bouillon v. Bonin, App., 2 So 
2d 636, followed in Motty v. Bonin, 
2 So.2d 641 

Md.—Longenecker v. Zanghi, 2 A.2d 
20, 175 Md. 307. 

Or.—Koski v. Anderson, 71 P.2d 1009, 
157 Or. 349. 

42 C.J. p 1200 note 5. 

98. Mo.—Garvey v. Ladd, App., 2G6 
S.W. 727 

42 C.J. p 1200 note 6. 

99. Mo.—Lenz v. Seibert, 259 S W. 
829—Dortch v. Keichel Motor Co., 
App., 223 S.W. 675. 

42 C.J. p 1200 note 8. 

Common-law action 

The rule is applicable in a common- 

law action.—Hawley v. Rivolta, 41 A. 

2d 104, 131 Conn. 540—42 C.J. p 1200 

note 8 [a]. 

Violation of speed statute 

Mich.—Grad v. Warren, 298 N.W. 276, 
297 Mich. 646. 

1. Cal.—Henry v. Ltngsweller, 253 
P. 357, 81 Cal.App. 142. 

42 C.J. p 1200 note 9. 

8. Conn.—De Antonio v. New Haven 
Dairy Co., 136 A. 567, 105 Conn. 
663. 

Ga.—Hall v. Ponder, 179 S.E. 243, 60 
Ga.App. 627. 

Ill.—Scally v. Flannery, 11 N.E.2d 
123, 292 Ill.App. 349. 

Mo.—McPherson v. Premier Service 
Co., App., 88 S.W.2d 277. 

42 C.J. p 1200 note 10. 

3. Ky.—Mann v. Woodward, 280 8. 
W. 838, 217 Ky. 49*1. 
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4. Ind.—Horace F. Wood Transfer 
Co. v. Shelton, 101 N.E. 718, 180 
Ind 273. 

5. Mass.—Baggs v. Hlrschfleld, 199 
NE 136, 293 Mass. 1. 

Mo.—Collins v. Leahy, App., 102 S.W. 
2d 801. 

Ohio.—City of Cincinnati v. Bach- 
mann, 199 N E. 853, '51 Ohio App 
108. 

Vehicle not legally registered 

Answer alleging plaintiffs contrib¬ 
utory negligence opened defense of 
contributory negligence in permitting 
operation of plaintiffs motor vehicle 
without lawful registration, although 
answer did not set up want of legal 
registration.—Munson v. Pay State 
Dredging & Contracting Co., 50 N.E. 
2d 633, 314 Mass. 48'5—Burns v. Win- 
chell, 25 N.E.2d 76,2. 305 Mass. 276 
—Maclnnls v. Morrissey, 11 N.E. 2d 
472, 298 Mass. 505—MacDonald v. 
Boston Elevated Railway Co., 1*60 N. 
E. 327, 262 Mass. 475. 

8 . Iowa.—Townsend v. Armstrong, 
260 N.W. 17, 220 Iowa 396. 

7. Mo.—Dortsch v. Rcichel Motor 
Co., App., 223 S.W. 676. 

Ordinance held admissible 
Resolution of police jury respect¬ 
ing operation of motor vehicles on 
bridge was not inadmissible for ab¬ 
sence of allegation that It was in 
force and unrepealed, where allega¬ 
tion was not excepted to.—Lemolne 
v. Thomas, La.App., 157 So. 170. 
Common-law allegation. 

Where there was no contention 
made in trial oourt that streets on 
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pleaded; 8 but not where it is not relevant 9 or ap¬ 
plicable 18 to the facts of the case. It is not error 
to exclude evidence of a violation of law where it 
is not contended that such violation contributed to 
the accident. 11 Where excessive speed is one of 
the acts of negligence pleaded, proof of violation of 
a special ordinance is some evidence of excessive 
speed with respect to the admissibility of the ordi¬ 
nance. 12 A motor vehicle statute of another state 
is not admissible in evidence when it is not plead¬ 
ed. 13 Where plaintiff brings* his action under a stat¬ 
ute, it has been held that he must confine his proof 


to statutory negligence. 18 

c. Variance 

In accordance with the general rulee of pleading, 
there must be no material variance between the pleadings 
and the proof. 

The general rules governing the question of vari¬ 
ance between allegations and proof in similar ac¬ 
tions are applicable in an action to recover damages 
caused by the negligent operation of a motor vehi¬ 
cle ; 15 but an immaterial variance does not prevent 
recovery. 16 As in civil actions generally, the pe- 


which motor vehicles, Involved In ln- 
tersectional collision, were traveling 
were boulevards or through streets, 
and plaintiff offered evidence that 
defendant was traveling thirty-five 
to forty miles per hour as he went 
through Intersection, ordinance lim¬ 
iting speed through intersection to 
twenty miles per hour, except in 
case of through street or boulevard, 
was admissible as evidence that de¬ 
fendant was operating motor vehicle 
at negligent rate of speed, in support 
of common-law allegation of negli¬ 
gence contained in petition.—Hart v. 
Skeets, 145 S.W2d 143, 346 Mo. 1118. 

8 . La—Driefus v. Levy, App., 140 
So. 259—Wolfe v. Toye Bros. Auto 
& Taxicab Co., 138 So. 453, 18 La. 
App. 321. 

Mich.—Van Gooscn v. Barium, 183 N. 
W. 8, 214 Mich. 595. 

Pleading defective In form did not 

preclude admission of cvidenco as 
to violation of ordinance—Flynn v. 
Helena Cab & Bus Co , 21 F.2d 1105, 
94 Mont. 204. 

Existence of ordinance 

In intersectional collision case, ad¬ 
mission in evidence of traffic ordi¬ 
nance giving right of way to vehi¬ 
cle on right was not error, although 
certificate attached to ordinance was 
dated some eleven months before 
accident, In view of facts that state 
law was substantially identical with 
ordinance, and petition relied on 
state law as well as on ordinance.— 
Brooks v. Carver, 190 S.E. 889, 66 
Ga.App. 362. 

Number of ordinance 

Where city had one traffic ordi¬ 
nance, an allegation that driver op¬ 
erated motor vehicle in violation of 
city traffic laws, without giving num¬ 
ber of ordinance, was sufficient com¬ 
pliance with rules of pleading to ad¬ 
mit ordinance in evidence.—Jones v. 
American Mut. Liability Ins. Co., Leu 
App., 185 So. 509, annulled on otl\er 
grounds 189 So. 169. 

9. Or.—Hanna v. Boyce, 249 P. 173, 
119 Or. 4*50. 

42 C.J. p 1201 note 15. 


10. Ill.—Delohery v. Quinlan, 210 
Ill.App. 321. 

42 C.J. p 1201 note 16. 

11. Mass.—Belleveau v. S. C. Lowe 
Supply Co., 86 N.E. 301, 200 Mass. 
237. 

12. Mo.—Lach v. Buckner, 86 S.W. 
2d 954, 229 Mo.App. 1066. 

13. R.I.—Commonwealth v. Martin, 
125 A. '219. 

14. Mo.—Dortch v. Itclchel Motor 
Co., App., 223 ■S.W. 675. 

IB. Fla—Engleman v. Traeger, 136 
So. 527, 102 P'7 a 756. 

Mich.—Ritter v. Terman, 280 N.W. 

136, 285 Mich. 128. 

42 C.J. p 1201 note 22. 

Pleading and proof held not at vari¬ 
ance 

Cal.—Manica v. Smith, 33 P.2d 418, 
138 Cal.App. 695. 

Fla—Gittleman v. Dixon, 4 So,2d 
859, 148 Fla. 583. 

Ill.—Summers v Hendricks, 21 N.E. 
2d 635, 300 Ill App. 498—Rich v. 
Albrecht, 21 N.E.2d 633, 300 Ill. 
App. 493. 

Mass.—Pochl v. Brett, 65 N.E.2d 195, 
319 Mass. 197. 

Mo—Browne v. Creek, 209 SW.2d 
900—Kourik v. English, 100 S.W. 
2d 901, 340 Mo. 367. 

W.Va.—Utt v. Herold, 84 S.E.2d 357, 
127 W.Va. 719. 

Variance held material 
Fla.—Engleman v. Traeger, 136 So. 
527, 102 Fla. 756. 

Ga.—Eastern Carolina Service Cor¬ 
poration v. Roberds, 157 S.E. 916, 
43 Ga.App. 87. 

Ill.—Buckley v. Mandel Bros, 164 N. 
E. 657, 333 Ill. 868—Robbins v. Il¬ 
linois Power & Light Corporation, 
255 Ill.App. 106—Maly v. landola, 
249 Ill.App. 501. 

La.—Lemoine v. Thomas, App., 157 
So. 170. 

N.C.—Whichard v. Lipe, 19 S.E 2d 
14, 221 N.C. 63, 139 A.L.R. 1147. 
N.D.—Zimprich v. Coman, 234 N.W. 

69, 60 N.D, 297. 

42 C.J. p 1201 note 22 [a]. 

16. U.S.—Venuto v. Boblnson, C.C. 
A.N.J., 118 F.2d 679, certiorari de¬ 
nied C. O. Raso, Agent, Inc. v. 
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Venuto, 62 S.Ct. 58, 314 U.S. 627, 
8*6 L.Ed. 504. 

Conn.—Keheley v. Uhl, 26 A.2d 357, 
129 Conn. 30. 

Ill.—Raimondi v. Ziffrln Truck Lines, 
70 N.E 2d 221, 329 111 App. 650. 
Ind —Lindley v. Skidmore, 33 N.E. 

2d 797, 109 Ind App. 178. 

Ky.—Watson v. Bailey, 132 S.W.2d 
53, 279 Ky. 671. 

Pa.—Jinks v. Currie, 188 A. 356, 824 
Pa. 532. 

S.C.—Le Gette v. Carolina Butane 
Gas Co., 43 S.E 2d 472, 210 S.C. 
504. 

Vt.—Senecal v. Blcau, 189 A. 139, 
108 Vt. 486. 

Variance held not material 

Cal—Beck v. Sirota. 109 P.2d 419, 
42 Cal.App.2d 651—Lombera v. 
Union Paving Co., 38 P.2d 871, 3 
Cal.App.2d 268. 

Co/m —Tierney v. Correia, 180 A. 
282, 120 Conn. 140—Lionetti v. 

Coppola, 161 A. 797, 115 Conn. 499. 
Ga.—Trawick v. Chambliss, 156 SE. 

2G8, 42 Ga App. 333 
Idaho.—Fans v. Burroughs Adding 
Mach. Co., 282 P. 72, 48 Idaho 310. 
Ill.—Foale v. Linsky, 279 Ill.App. 
58—Layton v. Ogonoski, 256 Ill. 
App. 461. 

Ky.—Brady v. B. & B. Ice Co., 45 
S.W.2d 1051, 242 Ky. 138—Consol¬ 
idated Coach Corporation v. Phil¬ 
lips, 34 S.W.2d 722, 236 Ky. 823. 
La.—Parker v. Baker Gasoline Co., 
3 La.App. 711. 

Mass.—Grcenhurg v. Gorvine, 181 N. 

E. 128, 279 Mass. 339. 

Mich.—Barkman v. Montague, 298 N. 
W. 273, 297 Mich. 638—Ritter v. 
Terman, 280 N.W. 136, 285 Mich. 
128—Gaufln v. Vallnd, 256 NW. 
335, 268 Mich. 269. 

Miss.—Avent v. Tucker, 194 So. 596, 
188 Miss. 207—Gower v. Strain, 
145 So. 244, 169 Miss. 344. 

Mo—Counts v. Thomas, App., 63 S. 
W.2d 416—Trimble v. Yard, App., 
41 S.W.2d 907—Bowles v. Eisen- 
mayer, App., 22 S.W.2d 884—Pow¬ 
ell v. Schofield, 15 S.W.2d 876, 223 
Mo.App. 1041—Underwood v. Hall, 
App., 3 S.W.2d 1044. 

Mont.—Kelly v. Lowney & Williams, 
126 P.2d 486, 118 Mont. 385—Jones 
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tition and the answer are to be read together in de¬ 
termining whether there is a variance between the 
pleadings and proof. 1 * A variance may, in a prop¬ 


er case, be cured by amendment of the pleading. 18 
Ordinarily, an objection to a variance must be time¬ 
ly interposed. 18 


3. Evidence 


§ 509. Presumptions and Burden of Proof 

In an action to recover damages for Injurlee inflicted 
by a motor vehicle, the burden Is on the plaintiff to es¬ 
tablish each material fact which constitutes his cause of 
action. 

The general rules relating to presumptions and 
burden of proof, particularly those which apply in 


actions for negligence in general, ordinarily govern 
and control the presumptions and burden of proof 
in an action for injuries caused by a motor vehi¬ 
cle. 20 In accordance with such rules, the burden 
ordinarily is on plaintiff to establish each material 
fact which constitutes his alleged cause of action, 21 


v. Northwestern Auto Supply Co., 
18 P.2d 305, 93 Mont. 224—Durns 
▼. Eminger, 261 P. 613, 81 Mont. 
79. 

N.M.—Mayfield v. Crowdus, 36 P.2d 
291, 38 N.M. 471. 

N.C.—Harper v. Harper, 34 S.E.2d 
185. 22-5 N.C. 260. 

Ohio.—Buffo v. Randall, 62 N.E.2d 
750, 72 Ohio App. 396. 

Pa.—Obenauer v. Hunter, 89 Pa.Su- 
per.Ct. 204—Young v. Quaker City 
Cab Co., 87 Pa Super. 294— Rhoades 
v. Terminal Warehouse Co., 10 Pa. 
Dist. & Co. 622. 

R.I.—Maher v. Concannon, 185 A. 
907, 56 R.I. 395. 

Tenn.—Mason v. James, 89 S.W.2d 
910, 19 Tenn.App. 479. 

Tex.—Williams v. Creighton, Civ. 

App., 93 S.W.2d 195. 

Wash.—Child v. Hill, 283 P. 1076, 
165 Wash. 133. 

Va.—Lipscomb v. O’Brien, 25 S.E.2d 
261, 181 Va. 471. 

42 C.J. p 1201 note 22 [b]. 

17. Ga.—Mann v. Harmon, 8 S.E.2d 
649, 62 Ga.App. 231. 

18. Ind.—Llndley v. Skidmore, 33 N. 
E.2d 797, 109 Ind.App. 178. 

Me.—Hill v. Janson, 31 A.2d 236, 
139 Me. 344. 

19. Ala.—Hill v. Almon, 141 So. 626, 
224 Ala. 658. 

80. Ind —Lathrop v. Frank Bird 
Transfer Co.. 142 N.E. 868, 81 Ind. 
App. 649. 

Me.—Lyons v. Jordan, 102 A. 976, 
117 Me. 117. 

"Barden of proof”, in a case In¬ 
volving negligence and contributory 
negligence in automobile collision, 
means merely the obligation resting 
upon a party to prove an allegation. 
—Smith v. Pine, 12 N.W,2d 236, 234 
Iowa 256. 

Operation of statute 

Statute relating to presumptions 
and burden of proof amended after 
automobile accident but before trial 
was one of applicable rules of evi¬ 
dence.—Randall v. Evans, 41 P.2d 
661, 4 Cal.App.2d 676. 

Sole in oases involving dangerous 
instrumentalities 

The general rule in cases involv¬ 


ing dangerous instrumentalities that 
the duty devolves on defendant to 
Introduce proof to rebut any unfav¬ 
orable inferences which might be 
deduced from facts in evidence does 
not apply in cases involving automo¬ 
biles — Elmore v. Thompson, 14 
Tenn App. 78. 

Performance of official duty pre¬ 
sumed 

Cal.—Collard v. Love, 61 P.2d 458, 
17 Cal.App 2d 72. 

Motorist is presumed to have been 
conscious and aware of his con¬ 
duct 

Tenn.—Richards v. Parks, 93 S.W.2d 

639, 19 Tenn.App. 615. 

21. Ala—International Harvester 

Co. v. Williams, 133 So. 270, 222 
Ala. 589, followed in 133 So. 275, 
222 Ala. 595—Ray v. Terry, 28 So. 
2d 916, 32 Ala.App. 582, certiorari 
dismissed, 28 So.2d 918, 248 Ala. 

640. 

Cal—Isaacs v. City and County of 
San Francisco, 167 P.2d 221, 73 Cal. 
App.2d 621—Curry v Williams, 293 
P. 623, 109 Cal.App. 649. 

Fla.—De Salvo v. Curry, 33 So.2d 
215—Bassett v. Edwards, 30 So 2d 
374, 158 Fla. 848—Powell v. Wilson 
Lumber Co. of Florida, 155 So. 116, 
115 Fla. 13. j 

Ill.—Tennes v. Tennes, 50 N.E.2d 
132, 320 Ill.App. 19—Painter v. 

Keeshin Motor Express Co., 18 N. 
E.2d 65, 297 Ill.App. 557. 

Ind.—Bates Motor Transport Lines 
v. Mayer, 14 N.E.2d 91, 213 Ind. 
664. 

Ky.—Spencer’s Adm’r v. Fieel, 71 S. 

W.2d 955. 254 Ky. 603. 

La.—Kruta v. Gibbon, App., 21 So. 2d 
744—Anderson v. Struve, App., 152 
So. 814—Baden v. Globe Indemnity 
Co., App., 146 So. 784—Conners v. 
Houma Packing Co., 125 So. 294, 
12 La.App. 167—Wald v. Board of 
Com’rs of Port of New Orleans, 
124 So. 701, 14 La.App. 337—Plick 
v. Tusa, 124 So. 678, 14 La.App. 
330—Thomas v. Natural Gas Pro¬ 
ducing Co. of Louisiana, 121 So. 
649, 9 La.App. 680—Middleton v. 
Jordan, 120 So. 668, 10 La.App. 
189. 

Me.—Elliott v. Montgomery, 197 A. 

1SU 


322, 135 Me. 372—Chaisson v. Wil¬ 
liams, 156 A. 154, 130 Me. 341. 
Md.—Baltimore Transit Co. v. Young, 
56 A 2d 140. 

Mich.—Collar v. Maycroft, 264 NW. 
407, 274 Mich. 376. 

Mo.—Cook v. Day, 172 S.W.2d 648— 
Donet v. Prudential Ins. Co. of 
America, App., 23 SW.2d 1104. 
N.J.—CVlla v. Roth. 174 A. 703, 113 
NJ.Law 458. 

Oh.o—Tighe v. Diamond, 80 NE2d 
122, 149 Ohio St. 520—Hopkins v. 
Kissinger, 166 N.E. 916, 31 Ohio 
App. 229. 

Tex.—Comet Motor Freight Lines v. 
Holmes, Civ.App., 175 R W.2d 464, 
error refused—Ruggl' r. v. John 
Deere Plow Co., Civ App., 146 S. 
W.2d 456, error refused—Owl Taxi 
Service v. Saludis, Civ.App., 122 S. 
W.2d 225. error dismissed. 

Va.—Brown v. Parker, 189 S E. 339, 
167 Va 286. 

Wash.—Wappenstein v. Schrepel, 142 
P.2d 897. 19 Wash.2d 371. 

42 C.J. p 1202 note 48. 

Facts not material to plaintiff's 
cause of action need not be proved 
by him —Sheehan v. Goriansky, 66 
N.E.2d 883. 317 Mass. 10—Gartland 
v. Freeman, 178 N.E. 732, 277 Mass. 
520. 

Nongovernmental function 

In action against city for injuries 
received when relief worker was 
thrown from city's truck being used 
to haul wood for maintenance and 
operation of city's almshouse and 
farm, worker had burden to prove 
that operation and maintenance of 
institution constituted enterprise 
partly commercial in character and 
productive of profit or corporate 
benefit to city.—Orlando v. City of 
Brockton, 8 N.E.2d 794, 296 Mass. 
205. 

Venue 

Where owners who resided In Lam¬ 
pasas County were sued In Bastrop 
County for personal injuries to 
plaintiff because of defendant own¬ 
ers' negligent operation of truck In 
Bastrop County, plaintiff as requisite 
to action in Bastrop County had duty 
to prove by competent evidence af¬ 
firmative negligent act in Bastrop 
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such as to show the fact of the accident 22 and the 
details thereof, 28 that it resulted from the particu¬ 
lar cause contended for by him where it might have 
resulted from several causes, 24 that defendant or 
one for whose conduct he is responsible was guilty 
of negligence or other misconduct, as discussed in¬ 
fra § 511, that such negligence or misconduct was 
the proximate cause of the injury complained of, 
discussed infra § 510, that plaintiff suffered some 
injury or damage, 26 the extent of such injuries, 26 
and the amount of the damages. 27 

The burden of proof in respect of the material 
facts which constitute plaintiff’s alleged cause of ac¬ 
tion does not shift, 28 although the burden of evi¬ 
dence may, from time to time, shift. 29 Thus, where 
plaintiff makes out a prima facie case, the burden 
of going forward with the evidence shifts to de¬ 


fendant, 80 but no duty rests on defendant to explain 
his connection with an accident until plaintiff has 
proved a prima facie case against him. 31 

Affirmative defenses and counter claims . The 
burden is on defendant to establish matters of af¬ 
firmative defense 82 and the allegations of his cross 
complaint. 33 

§ 510. -Proximate Cause of Injury 

The burden Is generally on the plaintiff to show that 
the negligence or other misconduct of the defendant was 
the proximate cause of the injury. 

The burden of showing that the negligence or 
other misconduct of defendant was the proximate 
cause of the injury complained of is generally on 
plaintiff, 34 and ordinarily it will not be presumed 
that the misconduct of defendant was the cause of 


County.—Stokes Bros. v. Thornton, 
Tex Civ.App., 91 S \V.2d 756. 
Service on nonresident 

In action for injuries arising out 
of an automobile accident wherein 
defendants are served by leaving 
copies of summons and complaint 
with director of motor vehicles, on 
theory that defendants are nonresi¬ 
dents within statute, burden is on 
plaintiff, when such service is chal¬ 
lenged, but plaintiff need not neces¬ 
sarily offer evidence if the facts 
stated in defendants’ affidavits sup¬ 
port plaintiff’s contention.—Briggs 
v Superior Court of Alameda Coun¬ 
ty. 1S3 R2d 758, £1 Cal App.2d 240 

22. Ky —Willis v. Harbell Coach 
Co., 47 S.W.2d 1030, 243 Ky. 2G2. 

La —lJavis v. Texas Lumber Co., 
App, 146 So. 788. 

Pa.—Martin v. Marateck, 27 A.2d 42, 
345 Pa. 103—llulmes v. Keel, 6 A. 
2d 64, 335 Pa. 117. 

Va—Sanders v. Newsome, 19 S.E. 

2d 883, 179 Va. 582. 

42 C.J. p 1204 note 79. 

23. La.—Lee v. Coulon, App., 180 So. 
182. 

Mo.—Carlson v. Kansas City, etc., 
Auto Transit Co., 282 S.W. 1037, 
221 Mo.App. 537. 

N.V.—Carp v. Wilson, 9 N.Y.S.2d 90, 
256 App.Dlv. 165, affirmed 24 N.E. 
2d 992, 282 N.Y. 579. 

Pa.—Martin v. Marateck, 27 A.2d 42, 
345 Pa. 103—Llthgow v. Lithgow, 
6 A.2d 573, 334 Pa. 262. 

Place where accident occurred 
Vt.—Packard v. Quesnel, 22 A.2d 164, 
112 Vt 175. 

94. Va.—Kendricks v. Norfolk, 124 
S.E. 210, 139 Va. 702—Hicks v. Ro- 
maine, 82 S.E. 71. 116 Va. 401. 

Defendant’s negligence or wrong as 
proximate cause see infra | 610. 

95 . Ky.—Myers ▼. Salyer, 127 S.W. 
2d 158, 277 Ky. 696. 

42 C.J. p 1205 note 62. 

610. J.S.-13 


Both injury and damage must be 
proved 

Pa.—Rosenthal v. Carson, 27 A 2d 
499, 149 Pa Super. 428. 

26. Mo.—Young v. Bacon, App., 183 
S.W. 1079. 

27. Ariz.—Young v. Campbell, 177 
P. 19, 20 Ariz. 71. 

42 C.J. p 1203 note 56. 

Presumption as to damages 

Although damages, beyond nomi¬ 
nal damages, must be proved and 
cannot be presumed in action for 
negligence, proof of actual damages 
was not essential to maintenance of 
action for damage caused by auto¬ 
mobile collision which defendant ad¬ 
mitted was his fault, since proof of 
actual damage is not an element of 
a cause of action for negligence.— 
Edwards v. Ely, 47 N.E.2d 344, 317 
Ill.App. 599. 

28. Ky.—Galloway Motor Co. v. 
Huffman’s Adm’r, 137 S.W 2d 379. 

Mo.—Rath v. Knight, 55 S.W.2d 682. 
N.Y.—Barber v. Jewel Tea Co., 30ft 
N.Y.S. 302, 252 App Div. 362, af¬ 
firmed 16 N.E.2d 94, 278 N.Y. 640. 
Tenn.—Hansard v. Ferguson, 132 S. 

W.2d 221, 23 Tenn.App. 306. 

42 C.J. p 1203 note 57. 

29. Ky.—Calloway Motor Co. v. 
Huffman’s Adm’r, 137 S.W.2d 379, 
285 Ky. 841. 

42 C.J. p 1203 note 58. 

30. Ky.—R. L. Jeffries Truck Line 
v. Brown, 197 S.W.2d 904, 303 Ky. 
406. 

31. Tex.—Comet Motor Freight 
Lines v. Holmes, Civ.App,, 175 S. 
W.2d 464, error refused. 

32. Fla.—Union Bus Co. v. Mat¬ 
thews, 192 So. 811, 141 Fla. 99. 

S.C.—McCabe v. Sloan, 191 S.E. 905, 
184 S.C. 158. 

Tex.—Willis v. Smith, Civ.App., 120 
S.W.2d 899, error dismissed. 
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Wash —Skates v. Conniff, 280 P. 15, 
153 Wash. 538. 

42 C J. p 1203 note 59. 

Inevitable or unavoidable accident 

(1) Plea of unavoidable accident 
docs not put burden of proof on de¬ 
fendant. 

Ky.—Humphries v. Gray, 203 S.W.2d 
8. 305 Ky. 205. 

Tex—Sullins v. Pace, Civ.App., 208 
S.W.2d 583. 

(2) Defendant, asserting inevita¬ 
ble accident as affirmative defense, 
had burden of proving inevitable ac¬ 
cident—State Compensation Insur¬ 
ance Fund v. Lamb, 273 P. 1080, 96 
Cal.App. 236. 

Immunity from liability 

Officer of volunteer wartime or¬ 
ganization claiming statutory im¬ 
munity from liability for death of 
driver of another automobile with 
which he collided while proceeding 
to city hall in response to order of 
superior officer and air raid warnings 
had the burden of proving that he 
was in good faith attempting to 
comply with order at time of colli¬ 
sion.—Jankowski v. Welch, 52 ,A.2d 
771, 135 N.J.Law 437. 

33. Wash.—Skates v. Conniff, 180 P. 
15, 153 Wash 538. 

Wis.—Frankland v. De Broux, 28 N. 

W.2d 256, 251 Wis. 210. 

Demand In reconvention 
La—Heath v. Baudin, 122 So. 726, 
11 La.App. 40. 

34. U.S.—Railway Express Agency 
v. Finn, C.C.A.Mass., 124 F.2d 892 
—Doggett v. Peek, C.C.A.Tex, 116 
F.2d 273—McLean v. Donoghue 
Transp. Co., C.C.A.Me., 97 F.2d 356 
—Proel v. Nugent, C.C A.N.H., 97 
F.2d 353—Ryan-Richards, Inc., v. 
Whitesides. C.C.A.Okl., 96 F.2d 826 
—Wright v. Wilson, D.C.Pa., 64 
F.Supp. 694, affirmed, C.C.A., 164 
F.2d 616, 170 A.L.R. 1237, certio¬ 
rari denied Wright v. Lohr, 67 S. 
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Ot. CO. tit TJ.S. T48, 01 L.Ed 040 
—O'Hara v. Dodge Bros., D.CLNev., 
85 F.Supp. 792. 

Ala.—Britt v. Daniel. 169 So. 684, 
280 Ala. 79—Great Atlantic A Pa¬ 
cific Tea Co. v. Donaldson. 156 So. 
869. 26 AleuApp. 179, certiorari de¬ 
nied 166 So. 866, 229 Ala. 276. 

Cal.—Farmer v. Fairbanks, 162 P.2d 
26. 71 Cal.App.2d 70—Noble v. Key 
System, 51 P.2d 887. 10 Cal.App.2d 
132—Morris v. Morris. 258 P. 616, 
84 Cal.App. 599. 

Colo.—Denver-Los Angeles Trucking 
Co. v. Ward, 164 P.2d 730, 114 Colo. 

848. 

Conn.—Farquhar v. Larson, 186 A. 
498, 121 Conn. 709—Williams v. 
Smith, 181 A. 622. 120 Conn. 521— 
Montagna v. Jewell, 175 A. 570, 13 9 
Conn. 178—Anderson v. Coluccl, 
168 A. 610, 116 Conn. 67—Bryll ▼. 
Bryll, 159 A. 884, 114 Conn. 668 
—Genishevsky v. Fishbone, 145 A. 
54. 109 Conn. 58. 

Del.—Lynch v. Lynch, 195 A. 799, 9 
W.W.Harr. 1—Elliott v. Camper, 
194 A. 130. 8 W.W.Harr. 504. 

D.C.—Jackson v. Capital Transit Co., 
Mun.App., 38 A.2d 108, affirmed 149 
F.2d 839, 80 U.SAppDC. 162, 161 

A. L.R. 1110, certiorari denied 66 
S.Ct. 143, 326 U.S. 762. 90 L.Ed. 
459. 

Fla—Babcock v. Flowers, 198 So. 
826, 144 Fla. 479. 

Ga.—Gossett v. Kraft Phenlx Cheese 
Corporation, 198 S.E. 298, 68 Ga. 
App. 265. 

III.—Rlpke v. Bernstein. 76 N E.2d 
352, 332 Ill.App. 658—Wolfe v. 

Railway Exp. Agency, 62 N.E.2d 
564, 326 Ill.App 515—Szalacha v. 
Landsman, 60 NJ3 2d 643, 325 Ill. 
App. 691—Tennra v. Tonnes, 50 N. 

B. 2d 132, 320 Ill App. 19—Johnson 
v. Mueller. 41 N.E.2d 125. 314 111. 
App. 204—Engstrom v. Olson, 248 
Ill.App. 480. 

Ind.—Montgomery v. Polk Milk Co., 
App., 79 N.E.2d 108—Pontiac-Chi- 
cago Motor Exp. Co. v. George 
Cassons & Son. 34 N.E 2d 171, 109 
Ind.App. 248. 

Iowa.—Welch v. Greenberg, 14 N.W. 
2d 266, 235 Iowa 159—McDonald v. 
Dodge, 1 N.W.2d 280, 231 Iowa 325 
—Murchland v. Jones, 279 N.W. 
882, 225 Iowa 149—Rcimer v. Mu¬ 
se], 264 N.W. 47. 220 Iowa 1095— 
Westenburg v. Johnson, 264 N.W. 
18, 221 Iowa 134—Shannahan v. 
Borden Produce Co., 263 N.W. 39, 
220 Iowa 702—Harvey v. Knowles 
Storage & Moving Co., 244 N.W. 
660, 215 Iowa 85. 

Kan.—Waugh v. Kansas City Public 
Service Co., 143 P.2d 788, 157 Kan. 
690—Jacobs v. Hobson, 79 F.2d 
881, 148 Kan. 107—Crowe v. Moore, 
62 P.2d 846, 144 Kan. 794. 

Ky.—Myers v. Salyer, 127 S.W.2d 
158, 277 Ky. 696—Consolidated 

Coach Corporation v. Bryant, 66 S. 
W.2d 88, 260 Ky. 452. 


La.—Tucker v. Snyder, App., 80 So. 
2d 160—Perret v. Toye Bros. Yel¬ 
low Cab Co., App., 20 So.2d 877— 
Ellis v. Edwards, App.. 183 So. 116 
—Thibodeaux v. Star Checker Cab 
Co., App., 143 So. 101—Hennessy v. 
Daigle, 123 So. 900, 11 La.App. 474 
—Romano v. Davidson, 123 So. 411, 
11 La.App. 286. 

Me.—Barlow v. Lowery, 59 A.2d 702 
—Elliott v. Montgomery, 197 A. 
322, 135 Me. 372. 

Md.—Baltimore Transit Co. ▼. 
Young, 66 A.2d 140—Finney v. 
Frevel, 37 A.2d 923, 183 Md. 355— 
Gloyd v. Wills, *23 A.2d 666. 180 
Md. 161—Thompson v Sun Cab 
Co., 184 A. 576, 170 Md. 209—Slays- 
man v. Gerst, 150 A. 728, 159 Md 
i 292—Sudbrook v. State, 138 A. 12, 
153 Md. 194. 

Mass—Savin v. Block, 9 N.E 2d 536, 
297 Mass. 487—Caverno v. Hough¬ 
ton, 1 N.E 2d 4, 294 Mass 110— 
Clark v. C. E. Fay Co., 183 N.E. 
423, 281 Mass 240—Marlow v. 
Dike, 168 N.E. 154, 269 Mass. 38. 
Mich.—Alley v. Klotz, 31 N W.2d 
816, 320 Mich. 621—Mitchell v. 
Stroh Brewery Co., 15 N.W 2d 144, 
309 Mich. 231—Hazen v. Rocke¬ 
feller, 6 N.W. 2d 770, 303 Mich. 
536—Valenti v. Mayer, 4 NW2d 5, 
301 Mich. 551—Benedict v. Rinna, 
241 N.W. 200, 257 Mich. 340. 
Minn.—White v. Cochrane, 249 N.W. 

328. 189 Minn 300. 

Mo—Schroeder v. Rawlings, 155 S. 
W.2d 189, 348 Mo. 824—Gardner v. 
Turk, 123 S.W.2d 168, 343 Mo. 899 
—Vanausdall v. Schorr, App., 168 
S W.2d 110—Saunders v. True, 101 
S.W.2d 478, 235 Mo.App. 1246— 
Kneezle v. Scott County Milling 
Co., App., 313 S.W.2d 817—Miller 
v. Wilson. App., 288 S.W. 997. 
Mont.—Cowden v. Crippen, 53 P.2d 
98, 101 Mont. 187—Johnson v. Her¬ 
ring, 300 P. 535, 89 Mont. 420. 
Neb.—Tews v. Bamrick, 26 N.W.2d 
499, 148 Neb. G9—Miller v Abel 
Const. Co., 300 N.W, 405. 140 Neb. 
482—Bixby v. Ayers, 298 N W. 533, 
139 Neb 652—In re O’Byrno’s Es¬ 
tate, 277 N.W. 74, 133 Neb. 760. 
Nev.—Nyberg v. Kirby, 188 F.2d 
1006, rehearing denied 193 P.2d 
850. 

N.J.—Wisniewski v Weinstock, 50 A. 

2d 894, 135 N.J.Law 202. 

N.Y.—Allen v. Stokes, 23 N.Y.S.2d 
443, 260 App.Div. 600, reargument 
denied 24 N.Y.S.2d 994. 260 App. 
Div. 1007—Tryon v. Wlllbank, 255 
N.Y.S. 27, 234 App.Div. 335—Bush 
v. Goodno, 251 N.Y.S. 271, 233 App. 
Div. 162, affirmed 182 N.E. 171, 259 
N.Y. 538—Higgins v. Mason, 243 
N.Y.S. 630, 230 App.Div. 149, af¬ 
firmed 174 N.E. 77, 265 N.Y. 104— 
Burkes v. Lieberman, 218 N.Y.S. 
593, 218 App.Div. 600. affirmed 157 
N.E. 865, 245 N.Y. 579—Franklin 
v. Marsh, 218 N.Y.S. 155, 218 App. 
Div. 220. 


N.C.—Cols v. Asheville Funeral 
Home. 176 S.E. 658, 207 N.C. 271 
—Dempster v. Fite, 167 S.E. 33, 
203 N.C. 697—Rountree v. Foun¬ 
tain, 166 S.E. 329, 203 N.C. 381— 
Jeffrey v. Osage Mfg. Co., 150 S.E. 
603, 197 N.C. 724, followed In Lew¬ 
is v. Basketeria Stores, 161 S.E. 
924, 201 N.C. 849. 

N.D.—Anderson v. Anderson, 285 N. 
W. 294, 69 N.D. 229—Stockfeld v. 
Sayre, 283 N.W. 788, 69 N.D. 42. 
Ohio —Tighe v. Diamond, 80 N.E 2d 
122, 149 Ohio St. 520—Augusta v. 
Paradis. 22 N.E.2d 578, 61 Ohio 
App 323. 

Okl.—Connelly v. Loub, 38 P.2d 555, 

169 Okl 627. 

Or.—Maneff v. Lamer, 64 P.2d 287, 
152 Or. 619—Ross v. Willamette 
Valley Transfer Co., 248 P. 1088, 
119 Or. 395 

Pa.—Martin v. Maratock, 27 A.2d 42. 
345 Pa. 103—Wenhold v. O’Dea, 12 
A.2d 115, 338 Pa. 33—Cirqultclla v. 

C. C. Callaghan. Inc., 200 A. 688, 
331 Pa. 465—Pfendler v. Speer, 186 
A. 618, 323 Pa. 443—Stark v. Ful¬ 
lerton Trucking Co., 179 A. 84, 318 
Pa. 541—Johnson v. American Re¬ 
duction Co., 158 A. 153, 305 Pa, 537 
—Valley Motor Transit Co. v. Alli¬ 
son. 33 A.2d 485, 153 Pa,Super. 221 
—Rosenfeld v. Stauffer, 182 A. 714, 
121 Pa Super. 103—Goldenbcrg v. 
Philadelphia Rural Transit Co., 

170 A. 360, 112 Pa Super. 163— 
Ebey v. Schwartz, 158 A. 291, 104 
Pa.Super. 181. 

R. I.—Randall v. Holmes, 31 A 2d 17, 
69 RJ. 41. 

S. D.—Christensen v. Krueger, 278 N. 
W. 171, 66 S.D. 66—Staib v. Tar- 
bell, 273 N.W. 662, 65 S.D. 304. 

Tenn.—Richards v. Porks, 93 S.W.2d 
639, 19 Tenn.App. 615 
Tex.—Rosenthal Dry Goods Co. v 
Hillebrandt, Com. App., 7 S.W.2d 
521—Ruggles v. John Deere Plow 
Co, Civ.App., 146 S.W.2d 456, er¬ 
ror refused—Sproles Motor Freight 
Lines v. Juge, Civ.App.. 123 S.W.2d 
919, error dismissed, judgment 
correct—Burks v. Dallas Ry. & 
Terminal Co., Civ.App., 116 S W.2d 
884—Gersdorf-Sloan Ambulance 

Service v. Kenty, Civ.App., 46 S.W. 
2d 469. 

Vo.—Mauser v. Hebb, 48 S.E.2d 257, 
187 Va. 876—Dinges v. Hannah, 40 
S.E.2d 179, 185 Va. 744—Cooke v. 
Griggs, 33 S.E.2d 764. 183 Va. 851 
—Williams v. Greene, 26 S.E.2d 
89, 181 Va. 707—Sanders v. New- 
some, 19 S.E.2d 883, 179 Va. 582— 
Barry v. Tyler, 199 S.E. 496, 171 
Va. 381. 

Vt.—Johnson v. Burke, 183 A. 495, 
108 Vt. 164. 

Wash.—Paddock v. Tone, 172 P.2d 
481, 25 Wash.2d 940—Hauswirth v. 
Pom-Arleau, 119 P.2d 674, 11 

Wash.2d 854. 

Wis.—Jensen v. Jensen, 879 N.W. 
628, 228 Win. 77* 
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the injury.® 6 Where, however, defendant relies on 
the defense that the negligence of one other than 
himself was the proximate cause of the accident, it 
has been held that the burden of proof in that re¬ 
spect is on defendant, 36 but it has been held that 
setting up the negligence of another does not affect 
the burden of proof as to defendant’s negligence 
being the proximate cause. 37 Where there is a pre¬ 
sumption of negligence under the doctrine of res 
ipsa loquitur or by reason of the violation of a stat¬ 
ute or regulation or a rule of the road, it has been 
held that the burden is on defendant to establish 
that his fault was not the cause of the injury, 38 but 
there is also authority for the view that the burden 
is still on plaintiff to show that the wrong com¬ 
plained of was the proximate cause of the injury. 39 


8 511(1) 

§ 511(1). -Negligence or Other Wrong 

of Defendant in General 

In an action for Injuries arising from the operation of 
a motor vehicle, as a general rule negligence will not be 
presumed but must be proved, although negligence may 
be inferred from the facta and circumstances of the acci¬ 
dent. 

In an action for injuries arising from the opera¬ 
tion of a motor vehicle, negligence is a fact which, 
as a general rule, will not be presumed but which 
must be proved. 40 Negligence, however, may be 
established by circumstantial evidence, and the facts 
and circumstances of a particular accident may be 
such as to warrant an inference or presumption of 
negligence, 41 and it will be presumed as bearing on 
the negligence of the driver of a motor vehicle that 


Wyo.—O’Mally v. Eagan, 2 P.2d 1063, 
43 Wyo. 233, 77 A.L.R. 582, re¬ 
hearing denied O’Malley v. Eagan, 
5 P.2d 276, 43 Wyo. 350. 

42 C.J. p 1203 note 61. 

Existence of other causes 

Plaintiff need not disprove the 
existence of all other possible causes. 
—lire snail an v. Manchester Coal & 
Ice Co., 188 A. 10. 88 N.H. 273. 

Presumption of lack of contribu¬ 
tory negligence does not affect plain¬ 
tiff’s burden of proving that defend¬ 
ant’s conduct was the proximate 
cause of the injury.—LeBlanc v. 
Grillo, 28 A.2d 127, 129 Conn. 378. 

35. Mo.—Bibb v. Grady, App., 231 
S.W. 1020. 

42 C J. p 1203 note 62. 

Concurrent cause 

Where defendant's fault concurred 
with another cause to efTect the in¬ 
jury, the burden is on defendant to 
establish that his fault waS not the 
proximate cause.—Cummings v. Ken¬ 
dall, 107 P.2d 282, 41 Cal.App.2d 549. 

36. U.S.—Kemp v. Crcston Trans¬ 
fer Co., D.C.Iowa, 70 F.Supp. 521. 

Ill.—Johnson v. Turner, 49 N.E.2d 
297, 319 Ill.App. 265. 

Iowa.—Johnson v. McVlcker, 247 N. 

W. 488. 216 Iowa 654. 

Or.—Ross v. Willamette Valley 
Transfer Co., 248 P. 1088, 119 Or. 
395. 

Tex.—Dodd v. Burkett, Civ.App., 160 
S.W. 2d 1016, error refused. 

37. Ohio.—Montan&ri y. Haworth, 
140 N.E. 319, 108 Ohio St. 8. 

42 C.J. p 1203 notes 64, 73 [h]. 

38. Colo.—Seeing Denver Co. v. 
Morgan, 185 P. 339, 66 Colo. 565. 

Ky.—Moore v. Hart, 188 S.W. 861, 
171 Ky. 725. 

La.—Miller v. Hayes, App., 29 So.2d 
396—Watson v. Hightower, App., 
181 So. 612—Armour & Co. v. 
Hicks Co., 138 So. 676. 18 La.App. 
504—Ford, Bacon A Davis v. Shaw, 


8 La.App. 751—Frierson v. Shreve¬ 
port Grocery Co., 3 La.App. 44. 

42 C.J. p 924 note 64. 

Violation of statute presumed to 
cause Injury 

Me.—Coombs v. Markley, 143 A. 261, 
127 Me. 335. 

S.C.—Tinsley v. Parris, 178 S.E. 496, 
174 S.C. 412. 

Wash.—Zurfluh v. Lewis County, 91 
P.2d 1002, 199 Wash. 378—Olson v. 
Rose, 151 P.2d 454, 21 Wash.2d 
464. 

39. U.S.—Blaszyk v. Eastern Auto 
Forwarding Co., C.C.A N Y., 134 F. 
2d 600—Cram v. Eveloflf, C.C.A. 
Minn., 127 F.2d 486. 

Ala—Rochelle v. Lide, 180 So. 257, 
235 Ala. 596. 

Colo.—Hertz Driv-Ur-Self System of 
Colorado v. Hendrickson, 12f P.2d 
483, 109 Colo. 1. 

Me.—Elliott v. Montgomery, 197 A. 
322, 135 Me. 372. 

Md.—Askin v. Long, 6 A.2d 246, 176 
Md. 545. 

Miss.—Whatley v. Boolas, 177 So. 1, 
180 Miss. 372. 

Mo.—Huger v. Doerr, App., 170 S.W. 
2d 689—Svehla v. Taxi Owners 
Ass'n, App., 157 S.W.2d 225—Reyn¬ 
olds v. Grain Belt Mills Co., 78 S. 
W.2d 124, 229 Mo.App. 380. 
Mont.—Autlo v. Miller, 11 P.2d 1039, 
92 Mont. 150. 

N.C.—Conley v. Pearce-Young-Angel 
Co., 29 S.E.2d 740, 224 N.C. 211. 
Pa.—Green v. Gantz, Com.Pl., 31 Del. 
Co. 476. 

S.C.—Leek v. New South Express 
Lines. 7 S.H.2d 459, 192 S.C. 527. 
Tex.—Ruggles v. John Deere Plow 
Co., Civ.App., 146 S.W.2d 466, error 
refused. 

Va.—Hamilton v. Glemming, 46 S.E. 

2d 438, 187 Va. 309. 

42 C.J. P 1203 note 69. 

Zn California 

(1) The text rule has been fol¬ 
lowed.—Petersen v. Lewis, 42 P.2d 
311. 2 Cal.2d 569—Gaston v. Hisashi 
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Tsuruda, 48 P.2d 365. 5 Cal.App.2d 
639. 

(2) However, it has also been held 
that violation of a motor vehicle 
traffic ordinance casts the burden on 
the one guilty thereof to show that 
such violation did not proximately 
contribute to the accident.—Yates v. 
Morotti, 8 P.2d 519, 120 Cal.App. 770. 

40. U S.—GriflUh-Consumers Co. v. 
Rollings. C.C.A.Va., 79 F.2d 452. 

Del.—Elliot v. Camper, 194 A. 130, 8 
W.W.Harr. 504. 

Ky.—Cook v. Gillespie, 82 S.W.2d 347, 
259 Ky. 281—Stephenson’s Adm'x 
V. Sharp’s Ex’rs, 1 S W.2d 957, 222 
Ky. 496 

La.—Hamburger v. Katz, 120 So. 391, 
10 La App 215. 

Md.—Cumbi rland & Westernport 

Transit Co. v Metz, 149 A. 4, 158 
Md. 424, reargument denied 149 A. 
565, 158 Md. 424, and appeal dis¬ 
missed American Oil Co. v. Metz, 61 
S Ct 40, 282 U S. 801, 75 L.Ed. 720. 
Mich.—School Dist. of City of Ionia 
for Use and Benefit of Employers* 
Liability Assur. Corporation v. 
Dodd, 13 N.W.2d 268, 308 Mich. 
220 . 

42 C.J. p 1203 note 71. 

41. Ky.—Stark’s Adm’x v. Herndon’s 
Adm’r, 166 S.W.2d 828, 292 Ky. 
469. 

Mich.—Hazen v. Rockefeller, 6 N.W. 

2d 770, 303 Mich. 536. 

Mo.—Holmes v. McNeil, 204 S.W.2d 
303, 356 Mo. 846. 

S.C.—Lynch v. Pee Dee Express, 80 
S.E.2d 449, 204 S.O. 537. 

Willful mlsoondnot of automobile 
driver may be inferred, in action for 
injuries to guests from circumstanc¬ 
es surrounding accident.—Walker v. 
Bacon. 23 P.2d 520, 132 Cal.App. 625. 

Stalling of automobile, in attempt¬ 
ing to shift gears on steep, unknown 
road, gives rise to no inference that 
it was avoidable by exercise of or¬ 
dinary care.—Clune v. Mercereau, 1 
P.2d 101, 89 Colo. 227. 
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he saw whatever he should have seen if properly 
performing his duties. 42 A motorist ordinarily is 
presumed to be operating his vehicle with due 
care, 42 but this presumption is, of course, rebutta¬ 
ble. 44 Proof of lack of contributory negligence 45 
or the presumption that the injured person was act¬ 
ing with due care 46 does not warrant a presumption 
or inference that the person operating the vehicle 
which inflicted the injury was negligent. It has 
been held that there is no room for presumptions 
where the evidence discloses what actually hap¬ 
pened. 47 

Willfulness or wantonness may be presumed or 
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inferred from gross negligence or a lack of regard 
for the safety of others. 48 

§ 511(2). -Burden of Proof as to Negli¬ 

gence or Misconduct 

In an action to recover for Injuries resulting from the 
operation of a motor vehicle, the burden Is on the plaintiff 
to prove that the defendant or one for whose conduct he 
Is responsible was guilty of negligence or other miscon¬ 
duct as alleged. 

In an action to recover for injuries resulting 
from the operation of a motor vehicle, plaintiff has 
the burden of proving that defendant, or one for 
whose conduct he is responsible, was guilty of neg- 
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Btforeooe of negligence not warrant¬ 
ed 

Wis.—Ledvina v. Ebert, 296 N.W. 110, 
237 Wis. 368. 

Wyo.—O’Malley v. Eagan, 5 P.2d 276, 
43 Wyo. 350. 

Presumption of recklessness 

Fact that motorist did not know 
what happened immediately preced¬ 
ing accident and what caused It does 
not raise presumption he was reck¬ 
less In operation of automobile.— 
G Id dings v. Honan, 159 A. 271, 114 
Conn. 473, 79 A.L.R. 1215. 

Knowledge of danger 

(1) In action for Injuries to guests 
in automobile driven by defendant, 
plaintiffs’ testimony that defendant 
became angry when requested by 
plaintiffs to decelerate speed did not 
justify inference that she acted with 
knowledge that such speed would 
probably lead to injuries to plain¬ 
tiffs and herself under circumstances, 
the presumption being otherwise.— 
Katz v. Kuppin, 112 P.2d 681, 44 Cal. 
App.2d 406. 

(2) Defendant’s knowledge of 
probable injuries to plaintiffs cannot 
be implied from fact of right-hand 
curve in road, In absence of evidence 
that he was driving in erratic man¬ 
ner or knew that he was approaching 
dangerous curve.—-Katz v. Kuppin, 
supra. 

42. U.S.—Car & General Ins. Corp.. 
Limited. U. S. Branch, v. Thibaut, 
C.C.A.La., 161 F.2d 657, reversed 68 

S.Ct. 79, 332 U.S. 761, 92 L.Ed. -, 

vacated 68 S.Ct. 205, 332 U.S. 828, 
92 L.Ed. ——, certiorari denied 68 
8.Ct. 205. 832 U.S. 828, 92 L.Ed. 

Colo.—Brickey v. Herring, 41 P.2d 
298, 96 Colo. 181. 

Kan.—Gabel v. Hanby, 193 P.2d 239, 
165 K&n. 116. 

La.-—Gross v. Teche Lines, 21 So. 2d 
378, 207 La. 364—Rose-Neath Fu- 
ne^al Home v. Cudahy Packing Co. 
of Louisiana, App., 12 So.2d 717— 
Tassin v. Downs, App., 190 So. 232 
—Clark v. De Beer, App., 188 So. 
617—Mathews v. Hayne, App., 188 
So. 462—Austin v. B&ker-Lawhon & 


Ford, App., 188 So. 416, followed in 
Standard Gin & Manufacturing Co. 
v. Baker-Lawhon & Ford, 188 So. 
420 and Employers Casualty Co v. 
Baker-Lawhon & Ford, 188 So 421 
—Savoie v. Walker, App., 183 So. 
530—Igleslas v. Campbell, App., 
170 So. 265, reinstated 175 So. 145 
—Prudhomme v. Continental Cas¬ 
ualty Co, App., 169 So. 147—Mich- 
iols v. Oser, 139 So. 497, 19 La App. 
24—Sexton v. Stiles, 130 So. 821, 15 
La. App. 148. 

Miss.—Lee v. Reynolds, 1 So 2d 487, 
190 Miss. 692 

Mo.—Allen v. Kessler, 64 S W 2d 630 
—Kaley v. Huntley, 63 S.W\2d 21, 
333 Mo. 771. 

Pa.—Haas v. Wesley, 14 A.2d 179, 
140 Pa Super. 453 

Tex—Turner v Texas Co, 159 S W. 

2d 112, 138 Tex 3SO 
Vt.—Rich v. llall, 181 A 113, 107 
Vt. 455—Beattie v. Parkhurst, 163 
A. 589, 105 Vt. 91. 

Wash.—Stanley v. Allen, 180 P.2d 90, 
27 Wash.2d 770—West Coast 

Transport Co. v. Landin, 60 P.2d 
704, 187 Wash 556. 

42 C J. P 1203 note 72. 

Conclusive presumption 

Generally, a driver of an automo¬ 
bile is conclusively presumed to have 
seen such surrounding circumstances 
as he would have seen had he exer¬ 
cised his faculty of vision.—Dashiell 
V. Moore, 11 A2d 640, 177 Md. 657. 

Faet that motorist and guests were 
singing as they drove, up to moment 
of collision with oncoming car, did 
not sustain inference of negligent 
lookout.—Clark v. Bolton, 246 N.W. 
326, 210 Wis. 631. 

43. Cal.—Tarasco v. Moyers, 185 P. 
2d 86, 81 Cal.App.2d 804—Rode v. 
Roberts, 54 P.2d 498, 11 Cal.App.2d 
638. 

N.C.—Etheridge v. Etheridge, 24 S.E. 

2d 477, 222 N.C. 616. 

Ohio.—Bohnenkamp v. Hibberd. 41 N. 
E.2d 259, 70 Ohio App. 278—General 
Exchange Ins. Co. v. Eliser, App., 
31 N.E.2d 147. 

Vt.—McAndrews V. Leonard, 134 A. 
710, 99 Vt. 612. 
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Wis.—Bohren v. Lautenschlager, 1 N. 
W 2d 792, 239 Wis. 400—Ledvina v. 
Ebert, 296 N.W. 110, 237 Wis. 358. 
Proper lookout presumed 
Va.—Temple v. Ellington, 12 S.E.2d 
826, 177 Va. 134. 

Wis.—Ray v. Milwaukee Automobile 
Ins. Co., Limited. Mutual, 283 N.W. 
799, 230 Wis. 323. 

Presumption against risk of Injury 

A motorist driving with a friend 
would be presumed not to have been 
taking a chance of seriously injuring 
the friend or himself.—Sparrer v. 
Kersgard, Cal., 85 P 2d 449. 

44. Cal.—Tarasco v. Moyers, 185 P. 
2d 86, 81 Cal.App.2d 804—Edgar v. 
Citraro, 297 P. 645, 112 Cal App. 
163, followed in 297 P. 651, 112 Cal. 
App. 764, and 297 P. 652, 112 Cal. 
App. 762. 

N C.—Etheridge v. Etheridge, 24 S.E. 

2d 477. 222 N.C. 616. 

Wis.—Pekeyser v. Milwaukee Auto¬ 
mobile Ins. Co., 295 N.W. 755, 236 
Wis. 419. 

• 

45. S.D.—Christensen v. Krueger, 
278 N.W. 171, 66 S D. 66. 

Injured person’s negligence need 
not he established in order to exoner¬ 
ate driver from allegation of negli¬ 
gence.—Watson v. Home Mut. Ins. 
Ass’n of Iowa, 246 N.W. 655, 215 Iowa 
670. 

40. Pa.—Skrutski v. Cochran, 19 A. 
2d 106, 34ri Pa. 289—Wenhold v. 
O’Dea, 12 A.2d 115, 338 Pa, 33— 
H&dh&zi v. Zero Ice Corporation, 
194 A. 908, 327 Pa. 558—Pfendler 
v. Speer, 185 A. 618, 323 Pa. 443— 
Sajatovich v. Traction Bus Co., 172 
A. 148, 814 Pa. 589—Fox v. Shoe¬ 
maker, 193 A. 853, 127 Pa.Super. 
264. 

Presumption that Injured person was 
acting with duo care see infra 8 
512. 

47. Ill.—Rsessewski v. Barth, 68 N. 
E.2d 269, 824 Ill.App. 845. 

48. Ill.—:Dosse-tt v. Anderson, 41 N. 
E.2d 818, 814 Ill.App. 876—Reed v. 
Zellers, 278 ULApp. 1!> 
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ligence or other misconduct as alleged , 49 and the charge . 60 This rule applies where the injury re- 
burden is not on defendant to acquit himself of the suits from a collision between motor vehicles 61 at 


49. U.S.—Warlich v. Miller, C.C.A. I 
Pa., 141 F.2d 168—Demers v. Rail¬ 
way Express Agency, C.C.A.Mass., I 
108 F.2d 107—Grifflth-Consumers 
Co. v. Rollings, 79 F.2d 4S2. 

Cal.—City of Sacramento v. Hunger, 
249 P. 223, 79 Cal.App. 234. 

Conn.—Genishevsky v. Fishbone, 145 
A. 54. 109 Conn. 58. 

Del.—Elliot v. Camper, 194 A. 130, 8 
W.W.Harr. 504. 

Fla.—Babcock v. Flowers, 198 So. 
326, 144 Fla. 479. 

Ill.—Loeb v. Corrie, 65 N.E 2d 28, 327 
Ill.App. 660—Blachek v. City Ice & 
Fuel Co., 35 N.E.2d 416, 311 Ill.App. 

1—Keehn v. Braubach, 30 N.E 2d 
15G, 307 III App. 339. 

Iowa.—DeBuhr v. Taylor, 5 N.W. 2d 
697, 232 Iowa 792—Rich v. Herny, 
269 N.W. 489, 222 Iowa 46'5—Har¬ 
vey v. Knowles Storage & Moving 
Co., 244 N.W. 6C0. 216 Iowa 35. 
Ky.-Clifton v. McMakin, 157 S W 2d 
85, 288 Ky. 806—Bickel Coal Co. v. 
Louisville Tire Co. 14 S.W.2d 775, 
228 Ky. 239. 

La—Burns v. Evans Cooperage Co., 
23 So 2d 165, 208 La. 406—Morales 
v. Employers' Liability Assur Cor¬ 
poration, 3 2 So.2d 804, 202 La. 755 
—Buttitta v. Varino, App., 197 So. 
331—Siren v. Montague, App., 142 
So 196—Butler v. Baker, App., 141 

So. 780—Di Salvo v. Nicolosi, 4 La. 
App. 561—Reeves v. Pyle, 3 La. 
App. 73 8—Carlisle v. Louisiana Oil 
Refining Corporation, 3 La.App. 
671. 

Me—Elliott v. Montgomery, 197 A. 
322, 135 Me. 372—Cupp v. Taradis, 
157 A. 228. 130 Me. 464—Esponette 
v. Wiseman, 155 A. 650, 130 Me. 
297—Tomlinson v. Clement Bros., 
154 A. 355. 130 Me. 189. 

Md —Finney v. Frevcl, 37 A.2d 923, 
183 Md. 355—Gloyd v. Willis, 23 
A.2d 665, 180 Md. 161—Askin v. 
Long, 6 A.2d 246, 176 Md. 545. 

Mass.—Castano v. Leone, 180 N.E. 
312, 278 Mass. 429—Hicks v. H. B. 
Church Truck Service Co., 156 N. 
E. 254, 259 Mass. 272—Di Rienzo v. 
Goldfarb, 153 N.E. 784, 257 Mass. 
272. 

Mich.—Alley v. Klotz, 31 N.W.2d 816, 
320 Mich. 521—Faustman v. Hew¬ 
itt, 264 N.W. 863, 274 Mich. 458— 
Foote v. Huelster, 261 N.W. 296, 
272 Mich. 194—Jacoby v. Schafs- 
nitz, 259 N.W. 322, 270 Mich. 515. 
Miss.—Horn v. Guthrie, 21 So.2d 813 
—Allen v. Friedman, 126 So. 539, 
166 Miss. 77. 

Mo.—Gildehaus v. Jones, 200 S.W.2d 
523, 366 Mo. 8—Conley v. Crown 
Coach Co., 159 S.W.2d 281, 348 Mo. 
1243—Blunk v. 3nlder, 111 S.W.2d 
163, 342 Mo. 26—Bloch v. Kinder, 
98 S.W.2d 982. 338 Mo. 1099. 


N.J.—Celia v. Roth, 174 A. 703, 113 
N.J.Law 458. 

N.Y.—Demjanik v. Kultau, 274 N.T. 
S. 387, 242 App.Div. 255—Greens¬ 
pan v. Dillingham, 26 N.T S.2d 699. 
Ohio.—Collins v. Zimmerman, App., 
57 N.E 2d 245. 

Okl.—Gideon v. Jones, 70 P.2d 814, 
180 Okl. 621. 

Pa.—Sargeant v. Ayers, 57 A.2d 881, 
358 Pa. 393—Neff v. Firth. 47 A.2d 
193, 354 Pa. 308, 165 A.L.R. 1414- 
Valley Motor Transit Co. v. Alli¬ 
son, 33 A.2d 485, 153 Pa Super. 221. 
RT.—Kelly v. Davis, 135 A. 602, 48 
HI. 94. 

Tenn.—Tinin v. Slner, 9 Tenn.App. 
252. 

Tex —Markusfcld v. Zahn, Civ.App., 
99 S W 2d 438, error dismissed— 
Duff v. Rooser & Pendleton, Civ. 
App., 96 S.W 2d 682. 

Wash—Roletto v. Department Stores 
Garage Co., 191 P.2d 875—Peterson 
v. Mayham, 116 P.2d 259. 10 Wash. 
2d 111. 

Wis.—Goyer v. Milwaukee Electric 
Railway & Light Co, 284 N W. 1, 
230 Wis. 347—Seligman v. Orth, 
236 NW. 115, 205 Wis 199. 

42 C.J p 1203 note 73. 

Action by or on behalf of insurer 
Ind.—Pontiar-Chicago Motor Exp. Co. 
v. George Cassons & Son, 34 N.E.2d 
171, 109 Ind App. 248. 

Mich.—School Dist. of City of Ionia, 
for Use and Benefit of Employers’ 
Liability Assur. Corporation v. 
Dadd. 13 N.W.2d 268, 308 Mich 220. 
Wis —General Accident Fire & Life 
Assur. Corporation v. ITcnneman, 
240 N.W. 803, 207 Wis. 461. 

Assault and battery 
Ill.—Johnson v. Englehardt, 256 Ill. 
App. 557. 

Emergency justifying or excusing 
negligent act 

Plaintiff need not prove that no 
emergency justifying defendant’s 
otherwise negligent conduct existed, 
the duty resting on defendant to sup¬ 
port such a defense as well as to 
prove that such an emergency de¬ 
veloped as would constitute a legal 
excuse.—Luppes v. Harrison, Iowa, 
32 N.W.2d 809—Bletzer v. Wilson, 
276 N.W. 836, 224 Iowa 884. 

Injury to animal 

Colo.—Rivers v. Pierce, 103 P.2d 690, 
106 Colo. 236. 

Me.—Adams v. Richardson, 182 A. 11, 
134 Me. 109. 

Permitting operation of defeotive ve¬ 
hicle 

(1) Guest, suing lender for inju¬ 
ries sustained when automobile driv¬ 
en by borrower went into ditch, must 
show, not only that automobile was 
defective at time of accident, but 
I that it was defective at time of its 
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delivery to borrower.—Clanopulos v. 
Saunders System, Cedar Rapids Co., 
Iowa, 242 N.W. 53. 

(2) Automobile is not presumed to 
have been defective, where negligent 
operation is claimed.—Fetes v. 
Hensch, 162 N.E. 456, 28 Ohio App. 
42. 

Bosons 

A plaintiff, suing defendant for In¬ 
juries sustained in rescuing defend¬ 
ant from path of defendant's automo¬ 
bile moving down Incline from park¬ 
ing place, must establish negligence 
of defendant toward plaintiff induc¬ 
ing plaintiff to undertake the rescue. 
—Carney v Buyea, 65 N.Y.S.2d 902, 
271 App.Div. 338, appeal denied 68 N. 
Y.S.2d 446, 271 App.Div. 949. 
Trespass or case 

(1) In pedestrian's trespass for In¬ 
juries sustained when struck by au¬ 
tomobile, pedestrian had same burden 
of proving that motorist was negli¬ 
gent as he would have if action were 
on the case.—Salerno v. Sheern, 3 A. 
2d 657, 62 R.I. 121. 

(2) In action in trespass quare 
clausum fregit and on the case for 
damage to house struck by defend¬ 
ant's truck, where there was no claim 
or evidence of intentional invasion of 
or injury to plaintiff’s property in 
possession, it was necessary for 
plaintiff to show by evidence that 
truck was operated negligently.— 
Randall v. Holmes, 31 A.2d 17, 69 R. 
T 41. 

50. Mo.—Conley v. Crown Coach Co., 
159 S.W.2d 281, 348 Mo. 1243. 

Or—Holsan v. Johnson, 65 P.2d 661, 
155 Or. 583. 

51. U.S —De Bord v. Troctor & 
Gamble Distributing Co., C.C.A.Ga., 
146 F.2d 61. 

III.— Johnson v. Mueller, 41 N.E.2d 
126, 314 Ill App. 204 —Dowson v. 
Smith, 40 N.E.2d 653, 313 Ill.App. 
650. 

Iowa—Tlgue Sales Co. v. Reliance 
Motor Co., 221 N.W. 514, 207 Iowa 
667. 

Ky.— Tato v. Collins, 98 S.W.2d 938, 
266 Ky. 322. 

La.—Heath v. Baudln, 122 So. 726, 
11 La.App. 40. 

Mass.—Browne v. Moran, 14 N.E.2d 
119, 300 Mass. 107. 

Mich.—Guye v. Domas, 279 N.W. 902, 
284 Mich. 654—Block v. Peterson, 
278 N.W. 774, 284 Mich. 88. 

Mo.—Kneezle v. Scott County Milling 
Co., App., 113 S.W.2d 817. 

Pa.—Wertz v. Shade, 182 A. 789, 121 
Pa.Super. 4. 

Tex.—Rosenthal Dry Goods Co. v. 
Hillebrandt, Civ.App.. 299 S.W. 665. 
reversed on other grounds, Com. 
App., 7 S.W.2d 621. 
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an intersection, 8 * or where the person injured is a 
pedestrian , 88 motorcyclist , 84 bicyclist , 88 one law¬ 
fully working in the way , 88 or an occupant in an¬ 


other motor vehicle , 87 or where the person injured 
is a child . 58 The rule also applies where the in¬ 
jured person has died . 59 


Unavoidable accident 

In automobile collision case, plain¬ 
tiff had burden to establish that col¬ 
lision was not an unavoidable acci¬ 
dent—Sproles ▼. Rosen, 84 S.W.2d 
1001, 128 Tex. 51. 

88, Colo.—Aaron v. Wesebaum, 162 
P.2d 232. 114 Colo. 61. 

Ill.—Louis v. Checker Taxi Co., 47 
N.E.2d 351, 318 IU.App. 71. 

Md.—Askin v. Long, 6 A.2d 246, 176 
Md. 545. 

Mo.—Glldehaus v. Jones, 200 S.W. 2d 
623, 356 Mo. 8—Miller v. Wilson. 
App.. 288 S.W. 997. 

Pa.—Sargeant v. Ayers, 57 A.2d 881, 
358 Pa. 393. 

63. U.S.—-Proel v. Nugent, C.C.A.N. 
H.. 97 F.2d 353. 

Ark.—Hutson Motor Co. v. Lake, 98 
S.W.2d 947, 193 Ark. 208—Snow v. 
Riggs. 290 S.W. 591. 172 Ark. 835. 
Cal.—Lake v. Churchill, 67 P.2d 107, 
20 Cal.App.2d 411. 

Ill.—Swanson v. Progress Electric 
Co., 67 N.E.2d 426, 329 Ill.App. 188. 
La.—Storey v. Parker, App., 13 So. 
2d 83—Butler v. Oswald, App., 4 
So.2d 241—Jones v. American Mut. 
Liability Ins. Co., App., 189 So. 
169—Jordan v. Ortlieb, App., 148 
So. 95—Caston v. Connell, App., 144 
So. 633, rehearing denied 146 So. 
483. 

Me.—House v. Ryder, 150 A. 487, 129 
Me. 135. 

Md.—Barker v. Whitter, 170 A. 578. 
166 Md. 33. 

Mass.—Coltz v. Besarick, 46 N.E.2d 
9, 813 Mass. 14—Brown v. Hender¬ 
son, 189 N.E. 41, 285 Mass. 192. 
Mich.—Hazen v. Rockefeller, 6 N.W. 
2d 770, 303 Mich. 636— Manley v. 
Potts. 282 N.W. 862, 286 Mich. 671 
—Leary v. Fisher, 227 N.W. 767, 
248 Mich. 674. 

Neb.—Tews v. Bamrick, 26 N.W. 2d 
499. 148 Neb. 59. 

N.J,—Church v. Diff&ny, 11 A.2d 55. 
124 N.J.Law 100—Celia v. Roth, 
174 A. 703, 113 N.J.Law 458. 

N.T.—Carp v. Wilson, 9 N.Y.S.2d 90, 
256 App.Div. 165, affirmed 24 N.E.2d 
992, 282 N.Y. 579. 

Pa.—Pfendler v. Speer, 186 A. 618, 
323 Pa. *443—Sajatovich v. Traction 
Bus Co., 172 A. 148, 314 Pa. 569— 
Wiser v. Parkway Baking Co., 137 
A. 797, 289 Pa. 565. 

Va.—Sanders v. Newsome, 19 S.E.2d 
883, 179 Va. 582—Darden v. 

Murphy. 11 S.E.2d 579, 176 Va. 511. 
Wash.—Paddock v. Tone, 172 P.2d 
481, 25 Wash.2d 940. 

Wls.—Besser v. Hill, 271 N.W. 921, 
224 Wls. 211. 

54, Conn.—Zlnt v. Wheeler, 169 A. 
52, 117 Conn. 484. 

Md.—U. 8. Fidelity ft Guaranty Co. 


v. Continental Baking Co., 190 A. 

768, 172 Md. 24. 

5B. Fla.—McClain v. Swearingen, 10 
So.2d 564, 152 Fla. 11. 

Mass.—Wade v. Buchanan, 28 N.E.2d 
421, 306 Mass. 318. 

Minn.—Carlson v. F. A. Martoccio 
Co., 229 N.W. 341, 179 Minn. 332 
Va.—McGowan v. Tayman, 132 S.E 
316, 144 Va. 358. 

56. S.D.—Staib v. Tarbell, 273 N.W 
652, 65 S.D. 304. 

57. U.S.—Doggett v. Peek, C.C.A 
Tex., 116 F.2d 273—O’Hara v. 
Dodge Bros., D.C.Nev., 35 F.Supp. 
792. 

Ark.—Arkmo Lumber Co. v. Luckett, 
143 S.W.2d 1107, 201 Ark. 140. 
Cal.—Finley v. Steiner, 104 P.2d 819. 
40 Cal App 2d 331. 

Conn.—Anderson v. Colucci, 175 A. 
681, 119 Conn. 241. 

Iowa.—Welch v Greenberg, 14 N.W. 

2d 266, 235 Towa 159. 

La.—Portier v Picou, App., 3 So.2d 
295—Bijou V. Long, App., 199 So. 
670—Herr v. Thames, App , 1G5 So. 
530. 

Mich.—Valenti v. Mayer, 4 N.W 2d 5, 
301 Mich. 551—Fablano v Carey, 
271 N.W. 754, 279 Mich. 269—Halo 
v. Cooper, 261 NW. 54, 271 Mich. 
348, opinion adhered to 263 N.W. 

769, 271 Mich. 348. 

Mo.—Vanausdall v. Schorr, App., 168 
S.W.2d 110. 

Neb—Miller v. Abel Const. Co., 300 
N.W. 405. 140 Nub. 482. 

Ohio.—Augusta v. Fnradis, 22 N.E 2d 
678, 61 Ohio App. 323. 

Or.—Gwln v Crawford. 100 P.2d 1012, 
164 Or 215. 

Wash —Knight v. Trogdon Truck Co , 
71 P.2d 1003, 191 Wash. 646. 

Wis.—La Chance v. Stuart, 288 N. 
W. 262, 233 Wis. 246—Wobosel v. 
Lee, 243 N.W. 425, 209 Wis. 51. 
Streetcar passenger 
D.C.—Jackson v. Capital Transit Co., 
Mun.App., 38 A.2d 108, affirmed 149 
F.2d 839. 80 U.S.App.D.C. 162, 161 
A.L.R. 1110, certiorari denied 66 S. 
Ct. 143, 326 U.S. 762, 90 L.Ed. 459. 

58. Cal.—Wilcox v. Epstein, 151 P.2d 
156, 65 Cal.App.2d 581. 

Conn.—Farquhar v. Larson, 186 A. 
498, 121 Conn. 709. 

Fla.—McClain v. Swearingen, 10 So. 

2d 564, 152 Flo. 11. 

Iowa.—Westenburg v. Johnson, 264 
N.W. 18, 221 Iowa 134—Williams 
v. Cohn, 206 N.W. 823, 201 Iowa 
1121. 

Me.—Barlow v. Lowery, 69 A.2d 702. 
Mo.—Gardner v. Turk, 123 S.W. 2d 
158, 343 Mo. 899—Mundinger v. 
Sewell, App., 40 S.W.2d 530. 

Or.—Halsan v. Johnson, 65 P.2d 661, 
155 Or. 583. 


Pa.—Miller v. Gutherie, 191 A. 61, 
325 Pa. 495—Purdy v. Hazeltine, 
184 A. 660, 321 Pa. 459—De Fran¬ 
cisco v. La Face, 194 A. 511, 128 Pa. 
Super. 538—Bradley v. Rhodes, 
188 A. 664, 124 Pa.Super. 161— 
Kent v. McFadden, Com.PI., 29 Del. 
Co. 95—Reynolds v. McCartney, 
Com PI., 28 Del.Co. 485—Counihsn 
v. Burns, Com.Pl., 22 Wash.Co. 185. 
S.D—Larson v. Loucks, 6 N.W. 2d 
436. 69 S.D. 60. 

Wash.—Dunsmoor v. North Coast 
Transp Co., 281 P. 995, 154 Wash. 
229. followed in 281 P. 996, 154 
Wash. 700—Nouguicr v. Morgan. 
250 T. 954, 141 Wash. 144. 

59. U.S.—Mikolajczyk v. Allcutt, C. 

C.A.Pa., 102 F.2d 82—McLean v. 
Donoghue Transp. Co., C.C.A.Me., 
97 F.2d 356. 

Ala.—Watkins v. Reinhart, 9 So.2d 
113, 243 Ala. 243. 

Ark.—Hutson Motor Co. v. Lake, 98 
SW.2d 947, 193 Ark. 201—Roark 
Transp. v. Sneed, 68 S.W.2d 996, 
188 Ark. 928 

Fla —Union Bus Co. v. Matthews, 192 
So 811, 141 Fla. 99. 

111.—Ripkc v. Bernstein, 76 N.E.2d 
352. 332 III App. 658 
Iowa.—Hatfield v. White Line Mo¬ 
tor Freight Co., 272 N.W. 99, 223 
Iowa 7—Wimer v. M. & M. Star 
Bottling Co. 264 N.W. 262. 221 
Iowa 120—Westenburg v. Johnson, 
264 N.W. 18, 221 Iowa 134—Taylor 
v. Wistey. 254 N.W. 60, 218 Iowa 
785—Reimer v. Musel, 261 N.W. 
863, 217 Iowa 377—Williams v. 

Cohn, 206 N.W. 823, 20l Iowa 1121. 
Lu.—Caston v. Connell, App., 144 So. 
633, rehearing denied 146 So. 483— 
Barabin v. Tech© Transfer Co., 1 
Lo.App. 197. 

Mass.—Goltz v. Besarick, 46 N.E 2d 
9, 313 Mass. 14—Wade v. Buchan¬ 
an, 28 N.E 2d 421, 306 Mass. 318- 
Hicks v. H. B. Church Truck Serv¬ 
ice Co., 156 N.E. 254, 259 Mass. 272. 
Minn.—Carlson v. F. A. Martoccio 
Co., 229 N.W. 341, 179 Minn. 332. 

Mo.—Gardner v. Turk, 123 S.W.2d 
158, 343 Mo. 889. 

N.Y.—Allen v. Stokes, 23 N.Y.8.2d 
443, 260 App.Div. 600, reargument 
denied 24 N.Y.S.2d 994, 260 App. 
Div. 1007—Carp v. Wilson, 9 N.Y. 
S.2d 90, 256 App.Div. 166, affirmed 
24 N.E.2d 992, 282 N.Y. 579. 

Pa.—Martin v. Marateck, 27 A.2d 42, 
345 Pa 103—Wenhold v. O’Dea, 12 
A.2d 115, 338 Pa 33 — Brooks v. 
Morgan, 200 A. 81, 381 Pa 285— 
Fuller v. Palazzolo, 197 A. 225, 329 
Pa 93—Pfendler v. Speer, 185 A. 
618, 323 Pa. 443—Sajatovich v. 
Traction Bus Co., 172 A. 148, 314 
Pa 569—Fox v. Shoemaker, 198 A. 
853, 127 PaSuper. 264. 
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Plaintiff has the burden of proving that defend¬ 
ant had a duty to the injured person and that he 
breached his duty . 60 Thus, in an action for injury 
to one in or on a motor vehicle against the operator 
of the vehicle or one responsible for his conduct, 
the burden is on plaintiff to establish the status of 


the injured person 61 as guest, 6 * invitee , 68 one in¬ 
vited to ride for the benefit of defendant , 64 pas¬ 
senger for hire , 65 or as not a "guest" within a 
“guest statute ,” 66 and to establish such negligence 
or misconduct as is necessary to impose liability in 
view of the injured person’s status . 67 


S.D.—Larson v. Loucks, 6 N.W.2d 
436, 69 S.W. *60—Staib v. Tarbell, 
273 N.W. 662, 65 S.D. 304. 

Tex.—Wells v. Texas Pac. Coal & 
OH Co., 164 S.W.2d 660, 140 Tex. 2. 
Va.—Barry v. Tyler, 199 S.E. 496, 171 
Va. 381. 

Difficulty of meeting* burden 

(1) Fact that plaintiff suing for 
death was faced with great difficulty 
in proving case did not relieve her 
from burden of establishing a cause 
of action.—Church v. Dittany, 11 A. 
2d 66, 124 N.J.Law 100. 

(2) Courts will not permit motor¬ 
ist whose automobile concededly has 
Injured another to assume attitude 
that he need not explain, if he can, 
injury inflicted, merely because no 
witness was present at instant of 
collision and victim is dead, but in 
such circumstances only slight evi¬ 
dence is required to shift to motorist 
burden of explanation.—Herbert v. 
W. H. Smith Paper Corporation, 276 
N.Y.S. 820. 243 App Div. 260. 

OOl Mich.—Hale v. Cooper, 261 N.W. 
64, 271 Mich. 348, opinion adhered 
to 263 N.W. 769, 271 Mich. 348. 

Okl — Connelly v. Loub, 38 P.2d 666, 
169 Okl. 627. 

61. Iowa.—Cicndenning v. Simer- 
man, 263 N.W. 248, 220 Iowa 739. 

N.J.—Cowan v. Kami now, 26 A. 2d 
258, 128 N J Law 398. 

Ohio.—Siemers v. Vindicator Print¬ 
ing Co., 32 N.E.2d 766, 66 Ohio 
App. 249. 

Change In status 

In action for personal injuries re¬ 
sulting from automobile accident 
where it appeared that plaintiff had 
accepted an invitation to accompany 
husband and wife on a trip, burden 
was on plaintiff to show any change 
in relationship by virtue of subse¬ 
quent agreement.—Copp v. Van Hise, 
C.C.A.Mont., 119 F.2d 691. 

62. Mass.—Roiko v. Aijala, 199 N. 
E. 484, 293 Mass. 149. 

63. N.J.—Cowan v. Kaminow, 26 A. 
2d 258, 128 N.J.Law 398—Klubcr v. 
Pferdeort, 199 A. 26, 120 N.J.Law 
190—Myers v. Sauer, 187 A. 135, 
117 N.J.Law 144—Myers v. Sauer, 
182 A. 634, 116 N.J.Law 254. 

Pa.—Stefan v. New Process Laun¬ 
dry Co.. 185 A. 734, 323 Pa. 373. 
Invitee status not presumed 

There is no presumption that a 
passenger in an automobile driven by 
one other than the owner thereof is 
an invitee of the owner.—Cowan v. 


Kaminow, 26 A.2d 258, 128 N.J.Law 
398. 

64. Mass.—Welda v. MacDougall, 16 
N.E.2d 60, 300 Mass. 521—Roiko v. 
Aijala, 199 N.E. 484, 293 Mass. 149. 

65. Cal.—Kruzie v. Sanders, 143 P. 
2d 704, 23 Cal.2d 237—Jenkins v. 
National Paint & Varnish Co., 61 
P.2d 780, 17 Cal.App.2d 161. 

Fla.—McDougald v. Couey, 9 So.2d 
187, 150 Fla. 748. 

Ill.—Miller v. Miller, 69 N.E.2d 878, 
395 Ill. 273—Leonard v. Stone. 45 
N.E.2d 620, 381 Ill. 343—Burns v. 
Storchak, 73 NE.2d 168, 331 Ill. 
App 347. 

Kan.—Pilcher v. Erny, 124 P.2d 461, 
155 Kan. 257. 

Ohio.—Voelkl v. Latin, 16 N.E.2d 619, 
58 Ohio App. 245. 

Passenger, rather than guest, status 
not presumed 

Wash.—Kloppfenstein v. Eads, 254 
P.’ 854, 143 Wash 104, adhered to 
256 P. 333, 143 Wash. 104. 

66 . Mich.—Baker v. Costello, 2 N. 
W.2d 881, 300 Mich. 686. 

A defendant relying on an auto, 
mobile guest statute has the burden 
of establishing that plaintiff was a 
guest within meaning of the statute. 
—Dobbs v. Sugioka, 185 P.2d 784, 
117 Colo. 214. 

67. U S.—State Farm Mut. Automo¬ 
bile Ins. Co. v. Bonacci, C.C.A Neb., 
Ill F.2d 412—Huffman v. Bucking¬ 
ham Transp. Co. of Colorado, C.C. 
A.Wyo., 98 F.2d 916—Liggett & 
Myers Tobacco Co. v. De I'arcq, C. 
C A.Minn., 66 F.2d 678. 

Cal.—Caldwell v. Miller, 141 P.2d 745, 
61 Cal.App.2d 1—Finley v. Steiner, 
104 F.2d 819, 40 Cal.App.2d 331- 
Turner v. Standard Oil Co. of Cali¬ 
fornia, 25 P.2d 988, 134 Cal App. 
622—Taylor v. Cockrell, 3 P.2d 16, 
116 Cal.App. 596. 

Del.—Elliot v. Camper, 194 A. 130, 
8 W.W.Harr. 504. 

Ga.—Whitfield v. Wheeler, 47 S.E.2d 
658, 76 Ga.App. 857. 

Idaho.—Hughes v. Hudelson, 169 P.2d 
712, 67 Idaho 10. 

Ill.—Tennes v. Tonnes, 50 N.E.2d 132, 
320 Ill. 19. 

Iowa.—Tomasek v. Lynch, 10 N.W. 2d 
3, 233 Iowa 662—Wright v. What 
Cheer Clay Products Co., 267 N.W. 
92, 221 Iowa 129*2—Shenkle v. 

Mains, 247 N.W. 635, 216 Iowa 
1324—Wilde v. Griffel, 243 N.W. 
159, 214 Iowa 1177—Nessen v. 

Armstrong, 239 N.W. 56, 218 Iowa 
878. 


Kan.—Anderson v. Anderson, 60 P.2d 
995, 142 Kan. 463. 

La.—Lorance v. Smith, 138 So. 871, 
173 La. 883—Lipscomb v. News 
Star World Pub. Corporation, App., 
5 So.2d 41—Bennett v. Pugh, App., 
177 So. 112—David v. Joeseph, 
App., 164 So. 467—Levy v. Leopold, 
App., 142 So. 191. 

Mich.—Fablano v. Carey, 271 N.W. 
754, 279 Mich. 269. 

Mo.—Mundinger v. Sewell, App., 40 
S.W.2d 530. 

Neb.—James v. Krebek, 7 N.W.2d 637, 
142 Neb. 757—Belik v. Warsocki, 
253 NW. 689, 126 Neb. 560. 

N.H.—Conant v. Collins, 10 A.2d 
237. 90 NH. 434, 136 A.L R. 1266. 

N.Y.—Higgins v. Mason, 243 N.Y.S. 
630, 230 App.Div. 149, affirmed 174 
NE. 77, 255 N.Y. 104. 

N.C.—Clodfelter v. Wells, 195 S.E. 11, 
212 N.C. 823—Taylor v. Rierson, 
185 S.E 627, 210 N.C. 185. 

N D.—Stockfeld v. Sayre, 283 N.W. 
788, 69 N.D. 42—Schwager v. An¬ 
derson, 249 N.W. 305, 63 N.D. 579. 

Ohio.—Tighe v. Diamond, 80 N.E.2d 
122, 149 Ohio St. 520. 

Or—Smith v. Laflar, 2 P.2d 18, 187 
Or. 230. 

Pa—Riley v. Wooden, 166 A. 738, 
310 Pa. 449—De Francisco v. La 
Face, 194 A. 611, 128 Pa.Super. 638. 

Tex—Crosby v. Strain, Civ.App , 99 
S.W.2d 669, error dismissed—Ay- 
cock v. Green, Civ.App., 94 S.W.2d 
894, error dismissed—Munves v. 
Buckley, Civ.App., 70 S.W.2d 606. 

Va.—Keen v. Harman, 33 S.E.2d 197, 
183 Va. 670. 

Wis.—iStorlie v. Hartford Accident & 
Indemnity Co., 28 N.W.2d 920, 261 
Wis. 340—Kaiser v. Streich, 26 N. 
W.2d 160, 219 Wis. 615—Bohren v. 
Lautenschlager, 1 NW.2d 792, 239 
Wis. 400—Jensen v. Jensen, 279 N. 
W. 628, 328 Wis. 77. 

Care required as to persons in or on 
motor vehicle see supra $5 397-404. 

Quest must establish gross negli¬ 
gence 

Ga.—Moore v. Bryan, 183 S.E. 117, 
52 Ga.App. 272. 

Mass.—Harvey v. Murphy, 30 N.E. 2d 
854, 308 Mass. 16—Richards v. 

Donahue, 188 N.E. 389, 285 Mass. 
19—Bertcra v. Cumo, 173 N.E. 427, 
273 Mass. 181—Bertelll v. Tron- 
coni, 162 N.E. 807, 264 Mass. 235. 

Mont.—Westergard v. Peterson, 159 
P.2d 618, 117 Mont. 550—BUnn V. 
Hatton. 114 P.2d 518, 112 Mont. 219. 

N.D.—Jacobs v. Nelson, 268 N.W. 
873, 67 N.D. 27. 
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The burden of proof as to negligence or other 
misconduct does not shift 98 even though facts suf¬ 
ficient to raise a presumption of negligence or to 
establish a prima facie case are shown; 99 but in 
such case defendant may explain or rebut the pre¬ 
sumption of negligence or other wrong, 70 and the 
burden is on him to go forward with the evidence 
and to rebut or overthrow the presumption 7 * and 
to show that the motor vehicle was operated in com¬ 
pliance with the law and with all proper precau¬ 
tions required by the circumstances. 72 

Competency of driver . The burden is on the in¬ 
jured person to establish a contention made by him 
that the operator of the vehicle was incompetent to 
drive, 78 and, where it is sought to hold the owner 
for permitting the operation of his vehicle by an 
incompetent driver, the burden is on plaintiff to 
show that the owner knew or ought to have known 
of the driver’s incompetency 74 and that the own¬ 
er's negligence in intrusting the vehicle to an in¬ 
competent driver concurred with the driver’s neg¬ 
ligence to cause the injury. 79 One under the stat¬ 
utory age for driving a motor vehicle is presump¬ 


tively incompetent to drive, 79 but there is no pre¬ 
sumption one way or the other as to the skill or 
want of skill of the driver of a vehicle when all 
the facts and circumstances out of which a charge 
of negligence arose are before the jury, 77 and, 
where there is evidence to support the charge of 
negligence, the facts that the driver was reasonably 
careful and skillful, and exercised that degree of 
care and skill which an ordinarily careful and skill¬ 
ful driver would have exercised under the circum¬ 
stances, are matters of proof by defendant. 78 The 
presumption that the owner has not authorized the 
operation of his car by an unlicensed person 79 dis¬ 
appears from the case when evidence to the con¬ 
trary is presented. 80 

§ 511(3). - Happening of Accident or In¬ 

jury ; Res Ipsa Loauitur 

a. In general 

b. Res ipsa loquitur 

c. Application of rules 

a. In General 

As a general rule no presumption or Inference of neg- 


Or.—-Carlson v. Wagberg, 190 P 2d 
926. 

Vt.— Hastings v. Murray, 20 A.2d 107. 
112 Vt. 37—Kelley v. Anthony, 8 
A.2d 641, 110 Vt. 490—Ellison v. 
Colby. 8 A.2d 637. 110 Vt. 431— 
Senecal v. Bleau, 189 A. 139, 108 
Vt. 486. 

Va.— Masters v. Card!, 42 S.E.2d 203, 
186 Va. 261—Mount Joy v. Burton, 
40 S.E.2d 803. 186 Va. 936—Dinges 
v. Hannah, 40 S.E 2d 179, 185 Va. 
744— Woodrum v. Holland, 40 S.E. 
2d 169, 185 Va. 690—Watson v. 
Coles. 195 S.E. 606, 170 Va. 141— 
Kent v. Miller. 189 S.E. 332. 167 
Va, 422—GrInstead v. Mayhew, 187 
S.E. 516, 167 Va. 19. 

attest most establish willful sad 
wanton misconduct 

Ill.—Dyreson v. Hughes, 76 N.E.2d 
809, 333 lll.App. 198. 

Tex.—Linn v. Nored, Civ.App., 133 
8.W.2d 234, error dismissed. Judg¬ 
ment correct. 

Oosst must show premeditated la¬ 
tent to injure him 

Wash.—Taylor v. Taug, 186 P.2d 176, 
17 Wash.2d 533. 

00L La.—Bennett v. Pugh, App., 177 
8o. 112. 

Mich.—Fablano v. Carey, 271 N.W. 
714, 279 Mich. 269. 

Mo.—Dempsey v. Horton, 84 S.W.2d 
621, 337 Mo. 379. 

©IV— Owin v. Crawford, 100 P.2d 
1012, 164 Or. 215. 

Va.—Darden v. Murphy, 11 S.E. 2d 
679, 176 Va. 511—Anderson v. Sis¬ 
son. 196 S.E. 688, 170 Va. 178. 

42 C.J. P 1204 note 74. 


89. Iowa—Baker v. Zimmerman. 161 
N.W. 479, 179 Iowa 272. 

Mich.—Weaver v. Motor Transit 
Management Co. (Greyhound 
Lines), 233 N.W. 178, 262 Mich. 64 

70. Wls.—Meyer v. Niedhoefer & 
Co., 251 N.W. 237. 213 Wis. 389. 

71. Colo.—Seeing Denver Co. v. Mor¬ 
gan, 185 P. 339, 66 Colo. 565. 

Mich —Weaver v. Motor Transit 
Management Co. (Greyhound 
Lines), 233 N.W. 178, 252 Mich. 64. 
R.I.—Maher v. Concannon, 185 A. 
907, 56 R.I. 395. 

72. Cal.—Deveechlo v. Ricketts, 226 
P. 11, 66 Cal.App. 334. 

La.—Lawson v. Nossek, 130 So. 669, 
15 La App. 207. 

73. N.C.—Cook v. Stedman, 186 S. 
E. 317, 210 N.C. 345. 

42 C.J. p 1210 note 87. 

Tact that driver was in automobile 
accident, standing alone, does not 
raise an inference that driver is in¬ 
experienced and incompetent. 

Ky.—Wilhelmi v. Berns. 119 S.W.2d 
625. 274 Ky. 618. 

Me. — Copp v. Paradis, 157 A. 228, 130 
Me. 464. 

74. Ind.—North Side Chevrolet v. 
Clark, 25 N.E.2d 1011, 107 Ind.App. 
692. 

Mo.—Saunders v. Prue, 151 S.W.2d 
478, 235 Mo.App. 1245. 

N.C.—Cook v. Stedman, 186 S.E. 817, 
210 N.C. 345. 

Ohio.—Edwards v. Benedict, 70 N.E. 

2d 471, 79 Ohio App. 134. 

42 C.J. p 1210 note 88. 

Permission to nse 

Fact that father permitted his In¬ 
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competent unlicensed minor son to 
drive father's automobile on father's 
business, thereby committing a mis¬ 
demeanor, and that son did so on 
frequent occasions, tended to deprive 
father of any presumption that he 
did not willingly violate law in like 
manner on night of accident when 
son was using automobile for own 
pleasure.—Gossett v. Van Egmond, 
155 P.2d 304, 176 Or, 134. 

Failure to prevent use 

Where evidence sustained finding 
that defendant knew of his minor 
son's incompetency to drive automo¬ 
bile, it was not necessary for plain¬ 
tiff to show that defendant’s son's 
use of defendant's automobile was 
with defendant’s permission, but 
plaintiff was required to show de¬ 
fendant's negligence In falling to 
take affirmative measures to prevent 
use of his automobile by his incom¬ 
petent son.—Gossett v. Van Egmond, 
supra. 

75. Ala.—Laney v. Blackburn, 144 
So. 126, 25 Ala.App. 248. 

76. Wis.—Canzoneri v. Heckert, 269 
N.W. 716. 223 Wis. 25. 

77. Ill.—Devine v. Brunswick-Balke- 
Collender Co., 110 N.E. 780, 270 Ill. 
504, Ann.Cas.l917B 887. 

Wis.—Canzoneri v. Heckert, 269 N.W. 
716, 223 Wls. 25. 

78. Ill.—Devine v. Brunawlck-Balke- 
Collender Co., 110 N.E. 780, 270 N. 
E. 504, Ann.Caa.l917B 887. 

78. Mass.—Wilson v. Grace. 178 N. 

E. 524, 273 Mass. 146. 

80 . Mass.—Wilson v. Grace, supra. 



61 C.J.S. 


MOTOR VEHICLES 


§ 511(8) 


llgenee or mlaeonduet arises from tho mart happening of 
a motor vehicle accident. 

As a general rule no presumption or inference of 
negligence or misconduct arises from the mere 
happening of a motor vehicle accident, 81 and this 


rule applies where a motor vehicle strikes a pedes¬ 
trian, 82 a child, 88 or an animal, 84 where a guest or 
other occupant of the vehicle is injured, 86 or where 
a motor vehicle collides with a bicycle 86 or another 


81. U.S.—Pickering v. Corson, C.C. 
A. Ill., 108 F.2d 546—Liggett & My¬ 
ers Tobacco Co. v. De Parcq, C.C. 
A.Minn. ( 66 F.2d 678—Hallway Ex¬ 
press Agency v. Little, C.C.A.Pa., 
60 F.2d 59. 75 A.L.H. 963. 

Ariz.—Sawyer v. People's Freight 
Lines. 22 P.2d 1080. 42 Ariz. 145. 
Cal.—Hert v. Firestone Tire & Rub¬ 
ber Co. of California. 41 P.2d 369, 
4 Cal.App.2d 698. 

Colo.—Clune v. Mercereau, 1 P.2d 
101, 89 Colo. 227. 

Fla.—Ward v. Everett, 3 So.2d 879, 
148 Fla. 173—Babcock v. Flowers, 
198 So. 326, 144 Fla. 479. 

Oa —Minkovitz v. Fine. 19 S.E.2d 561, 
67 Ga.App. 176. 

Ill.—Coulson v. Discerns. 66 N.E.2d 
728, 329 Ill.App. 28. 

Me.—Chaisson v. Williams. 166 A. 
154, 130 Me. 341. 

Md.--Finney v. Frevcl, 37 A.2d 923, 
183 Md. 365—Gloyd v. Wills, 23 A. 
2d 665, 180 Md. 1G1. 

Mass.—Conley v. Town Taxi, 10 N.E. 

2d 74, 298 Mass. 130. 

Mich.—Bobich v. Rogers, 241 N.W. 

854. 258 Mich. 343. 

Mont.—Cowden v. Crippen, 63 I\2d 
98, 101 Mont 187. 

Neb—Bergendahl v. Rabeler, 276 N. 

W. 673, 133 Neb. 699. 

N.Y —Lahr v. Tirrill, 8 N.E 2d 298, 
274 N.Y. 112, reargument denied 10 
N.E.2d 675. 274 N.Y. 611—Green¬ 
span v. Dillingham, 26 N.Y.S 2d 
699. 

N C —Etheridge v. Etheridge, 24 S.E. 

2d 477, 222 N.C. 616. 

Ohio.—Wardwell v. Cincinnati St. 
Ry. Co., 67 N.E.2d 630, 77 Ohio App. 
397. 

Or.—Navarra v. Jones, 169 P.2d 684, 
178 Or. 684. 

Pa.—Martin v. Marateck, 27 A.2d 42, 
345 Pa. 103—Wenhold v. O’Dea, 12 
A 2d 115, 338 Pa. 33—Hutchinson 
v. Follmer Trucking Co, 5 A.2d 
182, 333 Pa. 424—Brooks v. Mor¬ 
gan, 200 A. 81, 331 Pa. 235—Ranck 
v. Sauder, 193 A. 269, 327 Pa. 177 
—Knox v. Simmerman, 151 A. 678, 
301 Pa. 1—Miller v. Siebert, 145 A. 
909, 296 Pa. 400—Bloom v. Bailey, 
141 A. 160, 292 Pa. 348, 67 A.L.lt. 
586—Fetterolf v. Yellow Cab Co. 
11 A.2d 616, 139 Pa.Supcr. 463— 
Cowen v. Kats, 197 A. 616, 130 Pa. 
, Super. 337—Fox v. Shoemaker, 193 
A. 858, 127 Pa.Super. 264—O'Brien 
v. Gray, 182 A. 746, 121 Pa.Super. 
27—Smith v. Gross, 173 A. 478, 113 
Pa.Super. 568—Green v. Gantz, 
Com.Pl„ 31 Del.Co. 476—Xenos v. 
White Star Lines, Com.Pl„ 19 
Waah.Co. 145. 


Tenn.—Nichols v. Smith, 111 S.W.2d 
911, 21 Tenn.App. 478. 

Tex.—Comet Motor Freight Lines v. 
Holmes, Civ.App., 175 S.W.2d 464, 
error refused. 

Utah.—Morrison v. Perry, 122 P.2d 
191, 104 Utah 139, reheard 140 P.2d 
772, 104 Utah 151. 

Wash.—Hardman v. Younkers, 131 P. 
2d 177, 15 Wash. 483, 151 A.L.R. 
868—Reitan v. Crooks, 279 P. 97, 
153 Wash. 75. 

42 CJ. p 1205 notes 84-87, p 1237 
note 38. 

Pail are of motor vehicle to operate 
properly does not warrant an infer¬ 
ence that a defect existed which 
could have been discovered by a rea¬ 
sonable inspection —Cosgrove v. 
Tracey, 64 P.2d 1321, 156 Or. 1. 
Statutory presumption in railroad 
cases 

Statutory presumption of negli¬ 
gence in case of injury inflicted by 
railroad Is inapplicable in action for 
death resulting from collision be¬ 
tween automobile and motorbus — 
Florida Motor Lines v. Ward, 137 So. 
163, 102 Fla. 1105. 

02. Cal.—Lake v. Churchill, 67 P.2d 
107, 20 Cal App 2d 411. 

Ga.—Gray v. Jackson, 187 S.E. 229, 
53 Ga App. 658. 

Iowa.—Barton v. Armstrong, 23 N.W. 

2d 912, 237 Iowa 734. 

Mass.—Baker v. Davis, 12 N.E.2d 
816, 299 Mass. 345—Rogers v. Dal¬ 
ton, 10 N.E.2d 68, 298 Mass. 146. 
Mich.—Watrous v. Conor, 254 N.W. 
143, 266 Mich. 397. 

Mont.—Johnson v. Herring, 300 P. 
535, 89 Mont. 420. 

N.C.—Pack v. Auman, 18 S.E 2d 247, 
220 N.C. 704. 

Pa.—Fidelity-Philadelphia Trust Co. 
v. Staats. 57 A.2d 830, 358 Pa. 344 
—Balducci v. Cutler, 47 A.2d 643, 
354 Pa. 436—Martin v. Marateck, 
27 A.2d 42, 345 Fa. 103—Zalec v. 
Ileckel, 16 A.2d 382, 340 Pa. 116— 
Hadhazi v. Zero Ice Corporation, 
194 A. 908, 327 Pa. 558—Koppen- 
haver v. Swab, 174 A. 393, 316 Pa. 
207—Beyrent v. Kaplan, 172 A. 651, 
315 Pa. 353, 92 A.L.R. 1615—Ma¬ 
guire v. Brogin, 171 A. 578, 314 Pa. 
306—Whalen v. Yellow Cab Co., 169 
A. 97, 313 Pa. 97—Justice v. Wey- 
mann, 158 A. 873, 306 Pa. 88— 
Rhoads v. Herbert, 148 A. 693, 298 
Pa. 622—Wiser v. Parkway Baking 
Co., 137 A. 797, 289 Pa. 565—Hoff¬ 
mann v. Herman, 163 A. 452, 107 
Pa.Super. 92—Gavin v. Bell Tele¬ 
phone Co. of Pa., 87 Pa.Super. 276— 
Schade v. Engel, Com.Pl., 19 Erie 
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Co. 510—Skrutski v. Rosar, Com. 
PI., 46 Lack.Jur. 130. 

Tenn.—Nichols v. Smith. Ill S.W.2d 
911, 21 Tenn.App. 478. 

42 C.J. p 1205 notes 84 [a], 85 [b], 
86 [a]. 

Injury to pedestrian at intersection 
or crossing 

Md.—Nicholson v. Kreczmer, 13 A.2d 
596, 178 Md. 680—Thompson v. Sun 
Cab Co, 184 A. 576, 170 Md. 299. 
Mass —Clark v. C E. Fay Co., 183 
NE. 423. 281 Mass. 240. 

Or.—Mam AT v. Lamer, 54 P.2d 287, 
152 Or. 619. 

83. U S.—Demers v. Railway Ex¬ 
press Agency, C.C.A.Mass., 108 F.2d 
107. 

Ill.—Roberts v. City of Rockford, 16 
N.E 2d 568, 296 Ill.App. 469. 

Mich.—Edgerton v. Lynch, 238 N.W. 
322, 255 Mich. 456. 

Mont.—Autio v. Miller. II P.2d 1039, 
92 Mont. 150. 

N.C—Rountree v. Fountain. 166 S.E. 
329. 203 N.C. 381. 

Pa.—Levchik v. Shaffer, 194 A. 923. 
327 Pa. 570—De Francisco v. La 
Face, 194 A. 511, 128 Pa Super. 638 
—Bradley v. Rhodes, 188 A. 664, 
124 Pa.Super. 161—Oland v. Kohler, 
169 A. 411, 111 Pa Super. 185— 
Reynolds v. McCartney, Com.Pl., 
28 Del.Co. 485. 

S.D—Larson v. Loueks. 6 N.W.2d 
436, 69 S.D. 60. 

84. SC—Turner v. Elrod. 148 S.E. 
701, 151 SC. 131. 

Animals frightened 

Mere occurrence of accident when 
horses were allegedly frightened by 
truck whose canvus cover was flap¬ 
ping in wind does not alone Justify 
finding of negligence—Buehanan v. 
Hurd Creamery Co., 246 N.W. 41, 215 
Iowa 415. 

85. Mo.—State ex rel. and to Use of 
Br&ncato v. Trimble, 18 S.W.2d 4, 
322 Mo. 318—Estes v. Estes, App., 
127 S.W.2d 78. 

Pa.—Peterson v. McCauslan, 170 A. 
276, 314 Pa. 176—Filer v. Filer, 
162 A. 667, 301 Pa. 461. 

86. Md.—Miles v. State, for Use of 
Wistling, 198 A. 724, 174 Md. 292. 

Mass.—Ellis v. Ellison, 175 N.E. 602, 
275 Mass. 272. 

N.C.—Swainey v. Great Atlantic & 
Pacific Tea Co., 162 S.E. 667. dO2 
N.C. 272. 

Pa.—Klein v. Philadelphia Rural 
Transit Co., 183 A. 43, 320 Pa. 548. 
Va.—McGowan v. Tayman, 132 S.E. 
316, 144 Va. 368. 

42 C.J. p 1205 note 84 [b] (1) (2), 

[ej. 
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motor vehicle 87 at an intersection 88 or while mak¬ 
ing a turn, 88 or where motor vehicles traveling in 
opposite directions collide. 88 

b. Res Ipsa Loquitur 

(a) In general 

(b) Operation and effect of doctrine 
(a) In General 

Where the accident or Injury le one which In the or¬ 
dinary courae of events does not occur if the person in 
charge of the motor vehicle uses proper care, proof of the 
happening of the accident warrants a presumption or In¬ 
ference of negligence under the doctrine of res Ipsa lo¬ 
quitur. 


Under the doctrine of res ipsa loquitur, discussed 
generally in the C.J.S. title Negligence § 220, also 
45 C.J. p 1193 note 51 et seq, where the accident or 
injury is one which in the ordinary course of events 
does not occur if the person in charge of the motor 
vehicle uses proper care, proof of the happening of 
the accident in the absence of evidence to the con¬ 
trary warrants an inference or presumption of neg¬ 
ligence or establishes a prima facie case of negli¬ 
gence or is presumptive evidence of negligence on 
the part of such driver or operator. 81 On the other 
hand, the doctrine does not apply unless the acci¬ 
dent or injury is one that does not normally occur 
without negligence on the part of the operator of 


W, U.S.—Van Wie v. U. 8., D.C. 

Iowa, 77 F.Supp. 22. 

Del.—Lynch v. Lynch, 195 A. 799, 9 
W.W.Harr. 1—Elliott v. Camper, 
194 A. 130, 8 W.W.Harr. 504. 

2nd.—Hoesel v. Cain, 53 N.Q.2d 165, 
222 Ind. 330, rehearing: denied 53 
N.B.2d 769, 222 Ind. 330. 

Iowa.—Armbruster v. Gray. 282 N.W. 
342, 225 Iowa 1226—Harvey v. 

Borgr. 257 N.W. 190, 218 Iowa 1228 
Md.—Finney v. Frevel, 37 A.2d 923, 
183 Md. 365. 

Mo.—Miller v. Wilson. App., 288 S.W. 
997. 

N.C.—Ray v. Post, 32 S.E 2d 168, 224 
N.C. 865. 

Pa.—Balducci v. Cutler, 47 A.2d 643, 
364 Pa. 436—Neff v. Firth. 47 A. 
2d 193, 354 Pa 308, 165 A L.R. 1414 
—Grimes v. Yellow Cab Co., 25 A. 
2d 294, 344 Pa. 298—Master v. 
Goldstein’s Fruit ft Produce. 23 A. 
2d 443. 344 Pa. 1—Pfendler v. 
Speer, 185 A. 618, 323 Pa. 443- 
Green v. Gantz, Com.Pl., 31 Del.Co. 
476—Sabatelli v. Scull, Com.Pl.. 
29 Del.Co. 456—Flowers v. Dolan. 
Com.Pl., 6 Fay.L.J. 217, affirmed 38 
A.2d 429. 155 Pa.Super. 378. 

Wls.—Tracy v. Malmstadt, 296 N.W. 

87. 236 Wis. 642. 

42 C.J. p 1206 note 99. 

Vebielas separately owned 

N.J. —O'Connor v. Adekman. 115 A. 

869, 96 N.J.Law 637. 639. 

42 C.J. p 1206 note 1. 

Collision may indicate, but does not 
locate, negligence 

Mo.<—State ex rel. and to Use of 
Brancato v. Trimble. 18 S.W.2d 4, 
822 Mo. 318. 

Collisions between particular vehicles 

(1) Automobile and truck. 

Cal.—Staples v. L. W. Blinn Co., 275 
P. 813, 97 Cal.App. 387. 

Iowa.—McIntyre v. O. B. West Co., 
281 N.W. 353. 225 Iowa 739. 

Ohio.—Pitt v. Nichols, 87 N.E.2d 879, 
188 Ohio St. 855. 

(2) Bus and automobile.—Burke v. 
Carolina Coach Co* 150 S.E. 636, 198 
N.C. 8 . 


(3) Bus and taxicab.—Brown v. 
Pennsylvania Greyhound Lines, 15 
Ohio Supp. 1. 

Collision with railroad train 

Collision at a railroad crossing 
constitutes prima facie evidence of 
negligence on part of a traveler 
struck on the crossing by an ap¬ 
proaching train, or running into side 
of a train standing upon, or moving 
across one.—Plante v. Canadian Nat. 
Kys., 23 A.2d 814, 138 Mo. 215. 

88 . Mass.—Fallovallita v. Johnsyn, 
57 N.E.2d 532, 317 Mass. 153. 
Ohio.—Pitt v. Nichols, 37 N.E.2d 379, 
138 Ohio St. 555. 

Pa.—Otis v. Kolsky, 94 Pa.Super. 548. 
Inference that at least one negligent 
Where a collision occurs in broad 
daylight at intersection of two 
streets between two automobiles 
coming to the intersection at right 
angles, collision gives rise to infer¬ 
ence that at least one of the drivers 
was negligent.—Jefferis v. Baumann, 
221 N.W. 680, 175 Minn. 623. 

09. Cal.—Spear v. Leuenberger, 112 
P.2d 43, 44 Cal.App.2d 236. 

Iowa—Jordan v. Schantz, 264 N. 
W. 259, 220 Iowa 1251. 

91. Ala.—Langley Bus Co. v. Mes¬ 
ser, 133 So. 287, 222 Ala. 533— Cor¬ 
pus Juris cited in Cooper v, Agee, 

| 132 So. 173, 175, 222 Ala. 334—Sin¬ 

clair v. Taylor, 173 So. 878, 27 Ala 
App. 418. 

Cal.—Bodholdt v. Garrett, 10 P.2d 
| 533, 122 Cal.App. 566. 

Fla.—Orr v. Avon Florida Citrus 
Corporation, 177 So. 612, 130 Fla. 
306. 

Ga.—Mlnkovltz v. Fine, 19 S.E.2d 561, 
67 Ga.App. 176. 

Ky.—Thompson v. Kost, 181 S.W.2d 
445, 298 Ky. 32—Stark’s Adm'x v. 
Herndon’s Adm’r, 166 S.W.2d 828, 
292 Ky. 469. 

La.—Morales v. Employers’ Liability 
Assur. Corporation, 12 So.2d 804, 
202 La. 755—Pearce v. U. S. Fidel¬ 
ity ft Guaranty Co., App., 8 So.2d 
743—Nuss v. MacKenzie, App., 4 
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So.2d 845—Harrelson v. McCook, 
App., 198 So. 532. 

Me—Chaisson v. Williams, 156 A. 
154, 130 Me. 341. 

Mo—Adams v. Le Bow, 160 S.W.2d 
826. 236 Mo.App. 899. 

N.Y.—Corpus Juris cited In Testero 
v. Kiskes, 32 N.Y.S 2d 38, 40, 263 
App.Div. 171, affirmed 42 N.E.2d 
739, 288 N.Y. 639. 

N.C.—Etheridge v. Etheridge, 24 S.E. 

2d 477. 222 N.C. 616. 

Tenn.—Chattanooga-Dayton Bus Line 
v. Lynch, 6 Tenn App. 470. 

Wash.—Corpus Juris cited in Hard¬ 
man v. Younkers, 131 P.2d 177, 180, 
15 Wash. 483, 161 A.L.R. 868. 

42 C.J. p 1205 note S9, p 1206 notes 
90. 91. 

Common experiences of ordinarily 
prudent men under the same or simi¬ 
lar circumstances are the proper 
measuring rod by which it can be de¬ 
termined whether an inferenre of 
negligence is permissible und<*r the 
rule of res ipsa loquitur.—Mlnkovltz 
v. Fine, 19 S.E 2d 661, 67 Ga.App. 176. 

Rule equally applicable to plaintiff 
and defendant 

Ohio.—Collins v. Zimmerman, App., 
57 N.E.2d 245. 

Notioe of defect 

(1) Where the injury results from 
a defect in the vehicle, but liability 
may not be imposed on defendant in 
the absence of actual or constructive 
notice, the doctrine of res ipsa loqui¬ 
tur is not applicable unless notice Is 
shown.—Bodholdt v. Garrett. 10 P.2d 
533, 122 CaLApp. 566. 

(2) Where the injury results from 
a defect In the vehicle and reason¬ 
ably frequent inspections were made 
and the defect was not one which 
could have been discovered by a rea¬ 
sonable inspection, the doctrine of 
res Ipsa loquitur does not apply.— 
Smith ▼. Fisher, 11 Tenn.App. 273. 

Xu Michigan the doctrine is not fol¬ 
lowed.—School Dlst. of City of Ionia, 
for Use and Benefit of Employers' 
Liability Assur. Corporation v. Dadd, 
18 N.W.2d 268. 808 Mich. 220. 
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the motor vehicle, and ordinarily the mere happen¬ 
ing of an accident or injury does not make the doc¬ 
trine of res ipsa loquitur applicable. 92 The acci¬ 
dent or injury must be established before the doc¬ 
trine may be invoked. 92 In determining the ap¬ 
plicability of the doctrine, the control of the instru¬ 
ment which inflicted the injury is a significant fac¬ 
tor, 94 and, as a general rule, the doctrine is inap¬ 
plicable unless the instrumentalities involved are 
exclusively in defendant's control; 95 but the doc¬ 
trine has been applied in the case of a collision be¬ 
tween moving vehicles. 96 

The doctrine of res ipsa loquitur does not apply 


where there is no want of evidence as to the cause 
of the accident and the manner in which it oc¬ 
curred, 97 where plaintiff apparently knows as much 
about the accident and its cause as defendant, 98 
where the evidence establishes the cause of the acci¬ 
dent, 99 where the proof leaves room for a different 
presumption or inference, 1 or where it is shown 
that the accident might have happened as the result 
of one of several causes, for some of which defend¬ 
ant is not responsible. 2 The mere fact that the ac¬ 
cident is unexplained docs not warrant the applica¬ 
tion of the doctrine where the negligence of the 
operator or owner is not a probable explanation. 3 


92. Cal.—McDonald v. Cantley, 3 P. 
2d 652. 214 Cal. 40. 

Minn—Klingman v Loew’s Inc., 296 
N.W. 628, 209 Minn. 449. 

S.D.—Larson v. Loucks, 6 N.W. 2d 
436, 69 S.D. 60. 

Doctrine held Inapplicable to a mo¬ 
tor vehicle striking: 

(1) Animal.—Adams v. Richard¬ 
son, 182 A. 11, 134 Me. 109 

(2) Another motor vehicle. 

Ariz.—-Hall v. Wallace, 130 P.2d 36, 

59 Ariz. 503, followed in 130 P.2d 
39, two cases, 59 Ariz. 510, 511. and 
Hall v. Schuyler, 130 P.2d 40, 59 
Ariz. 612. 

Ark.—Arkmo Lumber Co. v Luckett, 
143 S.W.2d 1107. 201 Ark. 140. 

Cal.—Staples v. L. W. Blinn Lumber 
Co, 275 P. 813, 97 Cai.App. 387. 

Ill —Louis v. Checker Taxi Co.. 47 
N 13 2d 351, 318 Ill.App. 71. 

Mass.—Morton v. Dobson, 30 N.E 2d 
231, 307 Mass. 394. 

Mo —Estes v. Estes, App., 127 S W 2d 
78 

NJ.—Bettes v. Scott, 192 A. 433, 15 
N.JMisc. 487. 

(3) Child. 

Cal—Zulim v. Van Ness, 38 r 2d 
820. 3 Cai.App.2d 82. 

Ill.—Coulson v. Discerns, 66 N.E.2d 
728, 329 Ill.App. 28. 

Or—Simpson v. Hillman, 97 P.2d 
627, 163 Or. 357. 

(4) Horseback rider.—Sawyer v. 
People's Freight Lines, 22 P.2d 1080, 
42 Ariz. 145. 

(5) Pedestrian. 

Pa.—Fidelity-Philadelphia Trust Co. 
V. Staats, 57 A.2d 830, 358 Pa. 344 
—Sajatovlch v. Traction Bus Co., 
172 A. 148, 314 Pa. 669. 

Tenn.—Nichols v. Smith, 111 S.W.2d 
911, 21 Tenn.App. 478. 

Injury to guest or other occupant of 
vehicle 

Cal.—Queirolo v. Pacific Gas & Elec¬ 
tric Co., 300 P. 487, 114 Cal.App. 
610—Curry v. Williams, 293 P. 623, 
109 Cai.App. 649. 

Colo.—Clune v. Mercereau, 1 P.2d 
101, 89 Colo. 227. 

Mass.—Ellis v. Ellison, 176 N.E. 602, 
276 Mass. 272. 


Mo.—State ex rel. and to Use of 
Brancato v. Trimble, 18 SW.2d 4, 
322 Mo. 318. 

93. La.—Wolfe v. Baumer Food 
Products Co., App., 171 So. 155. 

94. Kan.—Hohmann v. Jones, 72 P. 
2d 971, 146 Kan. 578. 

N.C.—Etheridge v. Etheridge, 24 S.E. 
2d 477, 222 N C. G16. 

95. Iowa—Welch v. Greenberg, 14 
N.W 2d 260, 235 Iowa 159 

Mass —Liberator** v. Town of Fram¬ 
ingham, 53 N.E.2d 561, 315 Mass. 
538 

Mo.—Adams v. Le Bow, 160 S.W.2d 
826, 236 Mo.App. 899. 

96. Iowa.—Harvey v. Borg, 257 N. 
W. 190, 218 Iowa 1228. 

97. Cal.—Gonzalez v. Nichols, 294 P. 
750, 110 Cai.App. 738. 

Ga—Minkovitz v Fine, 19 S.E 2d 
561. 67 Ga App 176. 

Ill.—Pasture v. Basso, 46 N.E.2d 857, 
317 111 App. 538. 

La —Scarborough v. St. Paul Mer¬ 
cury Indemnity Co., App , 11 So 2d 

| 52—Coft-y v. Ouachita River Lum¬ 

ber Co., App., 191 So. 561—Duna¬ 
way v. Maroun, App, 178 So. 710. 

Mich.—Noonan v. Volek, 224 N.W. 
657, 246 Mich. 377. 

Minn.—Marsh v. Hendricksen, 7 N. 
W.2d 387, 213 Minn. 500. 

Ohio.—Collins v. Zimmerman, App., 
57 N.E.2d 245—Allen v. Leavick, 
3 82 N.E. 139, 43 Ohio App. 3 00. 

Okl.— Corpus Juris quoted in South¬ 
ern Kansas Greyhound Lines v. 
Hicks, 89 P.2d 278, 280, 184 Okl 
581— Corpus Juris cited in Bewley 
v. Western Creameries, 57 P.2d 859, 
860, 177 Okl. 132. 

Va.—Darden v. Murphy, 11 S.E 2d 
579, 176 Va. 511—Boggs v. Plybon, 
160 S.E. 77, 167 Va. 30. 

42 C.J. p 1206 note 96. 

98. Cal.—Johnson v. Ostrom, 16 P.2d 
794, 128 Cai.App. 38. 

Pleading held not to show knowledge 

La.— B ft B Cut Stone Co. v. Uhler, 
App. i 1 So. 2d 149. 

99. Cal.—Pollard v. Foster, 129 P.2d 
448, 54 Cal.App.2d 502—Blnns v. 
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Standen, 5 P.2d 637, 118 Cal.App. 
625. 

Ga.—Minkovitz v. Fine, 19 S.E.2d 561, 
67 Ga App. 3 76. 

La.—Storey v. Parker, App., 13 So.2d 

88 . 

N.C.—Etheridge v. Etheridge, 24 S. 

E.2d 477, 222 N.C 616. 

Ta.—Ebey v Schwartz, 158 A. 291, 
104 Pa Super. 181. 

Tenn —Granert v. Bauer, 67 S.W.2d 
748, 17 Tenn.App. 370. 

1. Ga.—Minkovitz v. Fine, 19 S E.2d 
561, 67 Go,App. 176. 

La.—Morales v. Employers' Liability 
Assur. Corporation, 12 So.2d 804, 
202 La. 755. 

Mo.—EHtcs v. Estes, App., 127 S.W. 
2d 78. 

N.O—Etheridge v. Etheridge, 24 S. 

E 2d 477, 222 N C. 616. 

Va.—Arnold v. Wood, 3 S.E.2d 374, 
173 Va. 18. 

42 C J. p 1206 note 97. 

Negligence of injured person 

The doctrine does not apply where 
the accident might have resulted 
from the negligence of the injured 
person.—Hanson v. Weekcrle, 63 P.2d 
322, 18 Cai.App 2d 214. 

Ill.—Roberts v. City of Rockford, 16 
N.E 2d 568, 296 Ill.App. 469. 

2. Ariz.—Sawyer v. People’s Freight 
Lines, 22 P.2d 1080. 42 Ariz. 145. 

Colo.— Corpus Juris oited in Clunc v. 
Mercereau, 1 P.2d 101, 103, 89 Colo. 
227. 

Ga—Minkovitz v. Fine, 19 S.E.2d 561, 
67 Ga App. 176. 

N.C.—Etheridge v. Etheridge, 24 S.BL 
2d 477, 222 N.C. 616. 

Or.—Wilbur v. Home Lumber ft Coal 
Co., 282 P. 236, 131 Or. 180. 

Pa—Riley v. Wooden, 165 A. 738, 310 
I'a. 449. 

Va.—Vaughn v. Huff, 41 S.E.2d 482, 
186 Va. 144. 

42 C.J. p 1206 note 98. 

3. Cal.—La Porte v. Houston, App., 
189 P.2d 544. 

root that testimony left cause un¬ 
certain did not render doctrine ap¬ 
plicable.—Keller v. Cushman, 285 P. 
399, 104 Cai.App. 18'6. 
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It has been held that plaintiff may not rely on the 
doctrine of res ipsa loquitur where he has pleaded 
specific negligence 4 or sought to prove it, 6 but it 
has also been held that the doctrine is not rendered 
inapplicable by an unsuccessful attempt to prove 
specific acts of negligence.® 

The doctrine of res ipsa loquitur may apply in an 
action against the owners or operators of different 
vehicles as joint tort-feasors, 7 and it has been held 
that, where a collision occurs under such circum¬ 


stances that an inference or presumption arises that 
one or both of the drivers were negligent, it is the 
duty of both to exonerate themselves. 8 The doc¬ 
trine may also apply in an action by a passenger, 
guest, or other occupant of a motor vehicle against 
its operator or owner. 8 

The doctrine of res ipsa loquitur has been held 
not to be available to establish a presumption or in¬ 
ference of recklessness, 10 gross negligence, 11 will- 


4. Iowa.—Armbruster v. Gray, 282 
N.W. 842, 225 Iowa 1226—Luther 
v. Jonea, 2*1 N.W. 817, 220 Iowa 
95. 

La.—Weddle v. Phelan, 177 So. 407. 
Mo.—Jonea v. Central States Oil 
Co., 164 S.W.2d 914, 350 Mo. 91. 
N.Y.—Haddlx v. Tomich, 280 N.Y.S. 

66, 245 App.Dlv. 727. 

Ohio.—-Winslow v. Ohio Bus Line 
CO.. 78 N.E.2d 504, 148 Ohio St. 
101 . 

Tex.—National Union Fire Ins. Co. 
v. Wallace. Civ.App., 118 S.W.2d 
•609. 

Utah.—Nelson v. Lott, 17 P.2d 272, 81 
Utah 265. 

Pleading hold to permit application 
of res ipsa loquitur doctrine 
<1) In general. 

Cal.-^-Price v. McDonald. 45 P.2d 425. 

7 Cal.App.2d 77—Cookson v. Fitch, 

8 P.2d 27, 116 Cal.App. 544. 

Iowa.—flavery v. Kist, 11 N.W.2d 23, 

234 Iowa 98. 

La.—Levy v. Indemnity Ins. Co. of 
North America, App., 8 So 2d 774 
—B & B Cut Stone Co. v. Uhler, 
App., 1 So. 2d 149. 

Me.—Chalsson v. Williams, 166 A. 
164, 130 Me. 841. 

Mo.—Harke v. Haase, 75 S.W.2d 1001. 
835 Mo. 1104—Mulanix v. Reeves, 
112 S.W.2d 100, 233 Mo.App. 143, 
oertlorari quashed Stale ex rel. 
and to Use of Reeves v. Sham, 
122 S.W.2d 885. 343 Mo. 650. 

8.D.—Barger v. Chelpon, 243 N.W. 
97, 60 S.D. 66. 

(2) Complaint alleging specific in¬ 
stance of willful misconduct of au¬ 
tomobile owners in separate count 
was held not waiver of right to re¬ 
ly on doctrine of res Ipsa loquitur 
where negligence was alleged in gen¬ 
eral terms in another count —Ellis v. 
Jewett, 64 F.2d 432, 18 Cal.App.2d 
629. 

(3) Gratuitous passengers suing 
automobile driver did not, by alleg¬ 
ing in alternative a definite act of 
negligence, forfeit right to rely on 
res Ipsa loquitur doctrine.—Shea v. 
Hem, 171 A. 248, 182 Me. 361. 

5. La.—B & B Cut Stone Co. v. 
Uhler, App., 1 So.2d 149. 

6. Me.—Shea v. Hern, 171 A. 248, 
182 Me. 36L 


Mo—Harke v. Haase, 75 S W.2d 1001, 
335 Mo. 1104. 

7. Cal.—Armstrong v. Pacific Grey¬ 
hound Lines, 168 F.2d 457, 74 Cal. 
App 2d 367. 

8 . La.—Weddle v. Phelan, App., 177 
So. 407. 

9. Cal —Druzznich v. Criley, 122 P. 

2d 53, 19 Cal 2d 439—Godfrey v. 
Brown, 29 P.2d 16'5, 220 Cal 67, 
93 A.L.R, 1092—Fiske v. Wilkie, 
154 1* 2d 725, 67 Cal App.2d 440 
—Weddle v. Loges, 125 P.2d 914, 
62 Cal App 2d 115—Ellis v. Jewett, 
64 P.2d 432, 18 Cal.App.2d 629 

—Cookson v. Fitch, 3 P.2d 27, 116 
Cal.App. 544—Queirolo v. Pacific 
Gas & Electric Co., 300 P. 487, 114 
Cal.App. 610—Ireland v. Marsden, 
291 P. 912, 108 Cal.App. 632- 

Crooks v. White. 290 P. 497, 107 
Cal.App. 804—Finnegan v. Ciffen. 
265 T. 496, 89 Cal.App. 702—Morris 
v. Morris, 258 P. 616, 84 Cal App. 
699—Brown v. Davis, 267 P. 877, 
84 Cal.App. 180. 

Ky.—Relbert v. Thompson, 194 S.W. 
2d 974, 302 Ky. 688—Ralston v. 
Dossey, 157 S.W.2d 739, 289 Ky. 
40. 

La.—Galbraith v. Davis, App., 162 
So. 246—Livaudais v. Black, 127 
So. 129, 13 La.App. 345. 

Me.—Shea v. Hem, 171 A. 248, 132 
Me. 361—Chalsson v. Williams, 166 
A. 154, 130 Me. 341. 

Minn.—Nicol v. Geltler, 247 N.W. 8, 
188 Minn. 69. 

Mo.—Tabler v. Perry, 85 fl.W.2d 471, 
337 Mo, 154—Vesper v. Ashton, 118 
S.W.2d 84, 233 Mo.App. 204—Mack- 
ler v. Barnert, App., 49 S.W.2d 244. 
Nev.—Nyberg v. Kirby, 188 P.2d 
1005, rehearing denied 193 P.2d 850. 
N.J.—Spill v. Stoeckert, 15 A.2d 773, 
12*5 N.J.Law 382. 

N.Y.—Klnary v. Taylor, 276 N.Y.S. 
688, 243 App.Piv. 651—Bennett v. 
Edward, 267 N.Y.S. 417, 239, App. 
Div. 157. 

Ohio.—Morrow v. Hume, 3 N.E.2d 
39, 131 Ohio St. 319—Weller v. 
Worstall, 196 N.E. 637, 129 Ohio 
St. 596—Zurich v. Zurich. 163 N.E. 
917, 29 Ohio App. 522, petition dis¬ 
missed 166 N.E. 202, 119 Ohio St. 
644. 

42 C.J. p 1205 note 89 [bj, £dj. 
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Carriers without reward 

(1) Doctrine of res ipsa loquitur 
is applicable to carriers without To¬ 
ward as well as to carriers for hire. 
Cal.—Crooks v. White, 290 P. 497, 

>107 Cal.App, 304. 

Mo.—Estes v. Estes, App., 127 &W. 
2d 78. 

S.D—Barger v. Chelpon, 243 N.W. 
97, 60 S.D. 66. 

(2) Injury to passenger in common 
carrier as raising presumption or 
inference of negligence see Carriers 
S 764. 

Door opening 

(1) The doctrine has been held In¬ 
applicable to a guest who fell out 
through the side door of an ambu¬ 
lance.—Morales v. Employers’ Liabil¬ 
ity Assur. Corporation, 12 So 2d 804, 
202 La. 756—Rushing v. Mulheam 
Funeral Home. La.App., 200 So. 52. 

(2) Evidence that driver had ex¬ 
clusive control of automobile when 
guest fell from seat when door open¬ 
ed suddenly without any apparent 
reason, and that driver, although 
having no duty to keep automobile 
In repair, had knowledge of defective 
door latch, rendered doctrine of res 
ipsa loquitur applicable in guest's 
action against driver for injuries.— 
Adams v. Le Bow. 172 S.W.2d 874, 
237 Mo.App. 1191—Adams v. Le Bow, 
160 S.W.2d 826, 235 Mo.App. 899. 

10. U.S.—Russell v. Turner, D.C. 

Iowa, 56 F.Supp. 455, affirmed, C. 
C.A., 148 F.2d 562. 

Iowa.—Harvey v. Clark, 6 N.W.2d 
144, 232 Iowa 729, 143 A.L.R. 1141 
—Phillips v. Briggs, 245 N.W. 720. 
2*15 Iowa 461. 

Faulty operation 

In order to render res ipsa loqui¬ 
tur applicable in action based on 
reckless automobile operation, acci¬ 
dent must be one not ordinarily hap¬ 
pening, except through faulty opera¬ 
tion of car.—Giddlngs ▼. Honan, 159 
A. 271, 114 Conn. 478, 79 A.L.R. 1215. 

1L Cal.—Lincoln v. Quick, 84 P.2d 
245, 133 Cal.App. 483. 

Ga.—Minkovltz v. Fine, 19 S.E.2d 
561, 67 Ga.App. 176. 

Me.—Winslow ▼. Tibbetts, 162 A. 785, 
181 Me. 818. 

Mass.—Cook ▼. Cole, 174 NJDL 271, 
878 Mass. 557. 
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ful misconduct, 1 * or gross negligence or willful and 
wanton misconduct. 18 

(b) Operation and Effect of Doctrine 

The doctrine of ret Ipte loquitur, where applicable, op¬ 
erates to shift the burden of going forward with the evi¬ 
dence to the defendant, but It does not shift the burden of 
proof. 

The doctrine of res ipsa loquitur, where applica¬ 
ble, operates to shift the burden of going forward 
with the evidence to defendant 14 and relieves plain¬ 
tiff from showing any particular act of negligence, 15 
but it does not operate to shift the burden of 
proof, 18 nor does it transform the general issue in¬ 
to an affirmative defense. 17 It places on defendant 
the burden of explaining that the accident did not 
occur from want of care on his part, 18 but, if de¬ 
fendant shows that he exercised due care under the 
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circumstances, he does not have the burden of giv¬ 
ing a satisfactory explanation of the accident. 19 
The presumption of negligence arising from the ap¬ 
plication of the doctrine of res ipsa loquitur is not 
conclusive but may be rebutted, 20 as by proof of 
freedom from negligence 21 or by proof as to the 
cause of the accident. 22 

c. Application of Rules 

The doctrine of res Ipse loquitur ordinarily le held to 
apply, and a presumption of negligence arises, where 
without apparent reason a motor vehicle overturns or 
leaves the highway, where a motor vehicle strikes a 
clearly visible stationary object or person, or where injury 
is caused by the movement of an unattended vehicle; 
but not where a motor vehicle skids or a tire blows out. 

The particular facts and circumstances of a va¬ 
riety of motor vehicle accidents have been held to 
be 23 or not to be 24 such as to bring into operation 


N.H.—Connnt v. Collins, 10 A.2d 237, 

90 NH. 434, 132 A.L.R. 1266. 

12. Cal —Fiske v. Wilkio, 164 P.2d 
725, 67 Cal App.2d 440. 

13. Fla.—O'Reilly v. Sattler, 193 So 
817, 141 Fla. 770. 

14. Ala.—Langley Bus Co v. Mes¬ 
ser, 133 So. 287, 222 Ala. ■533--Sin¬ 
clair v. Taylor, 173 So. 878. 27 Ala 
App. 418 

Ky —Stark’s Adm’x v. Herndon’s 
Adm’r, 166 S.W.2d 828, 292 Ky. 
469. 

La.—Muhleisen v. Eberhardt, App., 
21 So.2d 236—Tymon v. Toye Bros. 
Yellow Cab Co., App., 10 So.2d 
699—Levy v. Indemnity Ins. Co 
of North America, App, 8 So.2d 
774—Pearce v. U. S. Fidelity & 
Guaranty Co., App., 8 So.2d 743— 
Wolfe v. Baumer Food Products 
Co.. App., 171 So. 155. 

H.I.—Douglas v. Silvia, 180 A. 859, 

65 R.I. 260. 

Vt.—Desmarchler v. Frost, 99 A. 782, 

91 Vt. 138. 

Va.—L. Bromm Baking Co. v. West, 
184 S.E. 289, 166 Va. 357. 

Wash.—Hardman v. Younkers, 131 
P.2d 177, 16 Wash.2d 483, 161 A. 
L.R. 868. 

IB. Mass.—Fone v. Elloian, 7 N.E. 

2d 737, 297 Mass. 139. 

42 C.J. p 1206 note 92. 

18. Cal.—-Crooks v. White, 290 P. 
497, 107 Cal.App. 304—Smith v. 
Hollander, 257 P. 677, reheard 259 
P. 958, 85 Cal.App. 535. 

N.J.—Spill v. Stoeckert, 15 A.2d 773, 
125 N.J.L&w 382. 

N.C.—Etheridge v. Etheridge, 24 8* 
E.2d 477, 222 N.C. 616. 

R.I.—Douglas v. Silvia, 180 A. 869, 

66 R.I. 260. 

Wash.—Hardman v. Younkers, 181 P. 
2d 177, 15 Wash.2d 483, 161 A.L.R. 
868 . 

42 C.J. p 1207 note fc 


17. Vt.—Desmarchler v. Frost, 99 
A. 782, 91 Vt. 138. 

18. Ala.—Langley Bus Co. v. Mes¬ 
ser, 133 So. 287, 222 Ala 633— 
Whiddon v. Malone, 124 So. 516. 
220 Ala. 220. 

Arlz.—Brownell v. Freedman, 6 P. 

2d 111*5, 39 Arlz 385. 

Cal.—Cooper v Kellogg, 42 P.2d 59, 
2 Cal 2d -504—Smith v. Hollander, 
257 P. 577, reheard 259 P. 958, 85 
Cal.App. 535. 

Ky—Starks Adm’r v. Herndon's 
Adm’r, 166 S.W.2d 828, 292 Ky. 
469. 

La.—Pearce v. U. S. Fidelity & Guar¬ 
anty Co., App., 8 So 2d 743. 

Pa.—Bernosky v. Greff, 38 A.2d 35. 
350 Pa. 59—Riley v. Wooden, 165 
A. 738, 310 Pa. 449—Ebey v. 

Schwartz, 158 A. 291, 104 Pa.Super. 
381. 

Tenn.—Richards v. Parks, 93 S.W.2d 
639, 19 Tenn.App. 615. 

Wash.—Hardman v. Younkers, 131 
P.2d 177, 15 Wash.2d 483, 151 A. 
L.R. 868. 

37 C.J. p 1206 note 93. 

19. Mass—McFarlane v. McCourt, 
2 N.E 2d 17, 295 Mass. 85. 

Pa.—Riley v. Wooden, 165 A. 738, 810 
Pa. 449. 

90. Ala—Sinclair v. Taylor, 173 So. 

878, 27 Ala.App. 418. 

Iowa—Harvey v. Borg, 2*57 N.W. 

190, 218 Iowa 1228. 

La.—Adam v. English, App., 21 So. 
2d 633. 

Mich.—Weaver v. Motor Transit 
Management Co. (Greyhound 
Lines), 233 N.W. 178, 252 Mich. 64. 
42 C.J. P 1208 note 24. 

Bes ipsa loquitur rule permits, hut 
does not oompel, an inference of neg¬ 
ligence. 

Minn.—Marsh v. Henriksen, 7 N.W.2d 
387, 213 Minn. 600. 

N.C.—Etheridge v. Etheridge, 24 8. 
E.2d 477, 222 N.C. 616. 
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Presumption becomes conclusive if 
not rebutted 

La—Nuss v. MacKenzle, App., 4 So. 
2d 845. 

21. Ala—Sinclair v. Taylor, 178 So. 
878, 27 Ala App. 418. 

La.—Deimel v. Etheridge, App., 198 
So. 537. 

Tenn.—Chattanooga-D ayton Bus 
Line v. Lynch, 6 Tenn.App. 470 
Va.—Jones v. Nugent, 180 S E. 161, 
164 Va. 378. 

42 C.J. p 1206 note 95. 

22. Ky.—Thompson v. Kost, 181 S. 
W.2d 445, 298 Ky. 32—Gilreath v. 
Blue & Gray Transp. Co., 108 S. 
W.2d 1002, 269 Ky. 787, followed 
in 108 S.W 2d 1004, 269 Ky. 791. 

La —Aden v. Allen, App., 3 So 2d 
905. 

23. Ala.—Langley Bus Co. v. Mes¬ 
ser. 133 So. 287, 222 Ala 533—Sin¬ 
clair v. Taylor, 173 So. 878, 27 Ala. 
App 418. 

Fla—Orr v. Avon Florida Citrus 
Corporation, 177 So. 612, 130 Fla. 
306. 

Ill —Turner v. Cummings, 48 N.E.2d 
961, 319 Ill.App. 225. 

Ky.—Thompson v. Kost, 181 SW.2d 
445, 298 Ky. 82. 

La.—Bonner v. Boudreaux, App, 8 
So.2d 309. 

N.Y.—Cunningham v. Exposition 
Greyhound, 22 N.Y.S.2d 79, 174 
Misc. 865. 

Unexplained dumping of dump truok 

Mass.—Liberatore v. Town of Fram¬ 
ingham, 53 N.E.2d 561, 315 Mass. 
638. 

24. Ark.—Arkmo Lumber Co. v. 
Luckett, 143 S.W.2d 1107, 201 Ark. 
140. 

Cal.—Hanson v. Weckerle, 63 P.2d 
322, 18 Cal.App.2d 214—Gonzalez 
v. Nichols, 294 P. 748, 110 Cal.App. 
788. 



5 511(3) MOTOR VEHICLES 61 C.J.S. 


the rule of res ipsa loquitur or to raise a presump¬ 
tion of negligence. 

Blowout . It has been held that the doctrine of 
res ipsa loquitur does not apply, and that an infer¬ 
ence or presumption of negligence may not be 
made, where injury results from the blowout of a 
tire, 26 but that plaintiff must establish that the tire 
was defective and that the defect was known or 
could have been discovered by the exercise of rea¬ 
sonable care. 26 

Falling asleep. Proof that the operator of a mo¬ 
tor vehicle fell asleep warrants an inference or pre¬ 
sumption of negligence, 27 but not of gross negli¬ 
gence. 28 This presumption of negligence is not con¬ 
clusive, but may be rebutted, 29 as by proof that the 
operator, as a careful and cautious person, could not 


have foreseen that he was about to fall asleep. 86 

Injury caused by something projecting from, at - 
tached to, or falling from, vehicle. The doctrine of 
res ipsa loquitur has been applied where the injury 
was caused by something projecting from, 81 at¬ 
tached to, 32 or falling off, 33 a motor vehicle. 

Left turn. It has been held that a collision in¬ 
volving a vehicle making a left turn at an inter¬ 
section is presumed to have been caused by the neg¬ 
ligence of the driver of that vehicle. 34 

Rear-end collision. The circumstances under 
which a rear-end collision occurs may warrant the 
application of the doctrine of res ipsa loquitur and 
the indulgence of a presumption or inference of 
negligence. 35 It has been held, however, that the 


Idaho.—Qulllin v. Colquhoun, 247 F. 
740. 42 Idaho 522. 

Iowa.—Glanopuloa v. Saunders Sys¬ 
tem. Cedar Rapids Co.. 242 N.W. 
53. 

La.— Nubs v. MacKenzie. App.. 4 So. 
2d 845—Monkhouse v. Johns, App., 
142 So. 347. 

Minn.—Marsh v. Henrlksen, 7 N.W. 

2d 387, 213 Minn. 500 
Mo.—Jones v. Central States Oil Co., 
164 S.W.2d 914, 350 Mo. 91. 

Oar struck on left side 

Fact that motorist’s car was struck 
on left side authorized no infer¬ 
ence that oncoming car was negli¬ 
gently on wrong side of road —Clark 
v. Bolton, 24-6 N.W. 826, 210 Wjs. 
631. 

Cause of damage 

Petition alleging that defendant 
through his employees was in sole 
control of operation of truck, thit 
wheat fire started at point on land 
over which truck passed, immediate¬ 
ly after truck had passed, and that 
no other persons or vehicles were 
near, was insufficient to allege a 
cause of action based on the doc¬ 
trine of res ipsa loquitur, since pe¬ 
tition raised only a presumption that 
truck caused damage.—Emlgh v. An¬ 
drews. 191 P.2d 901, 164 Kan. 732. 

Sot watsr 

Where plaintiff was Injured by hot 
water from automobile driven by 
owner’s wife, res lp c a ldquitur doc¬ 
trine was held inapplicable.—Ran- 
dazzo v. Wheaton, 180 N.E. 303, 278 
Mass. 536. 

Previous directions 

In action for Injuries sustained by 
subcontractor, when another subcon¬ 
tractor's truck crane backed into 
him without warning as he sat on a 
wall from which position he had di¬ 
rected crane operator In all previous 
movements of crane, the doctrine of 
res ipsa loquitur had no application. 


—Pollard v. Foster, 129 P.2d 448. 
54 Cal.App.2d 502. 

25. Conn—Glddlngs ▼. Honan, 159 
A. 271, 114 Conn. 473, 79 ALU 
1215. 

Me.—Dostie v. Lewiston Crushed 
Stone Co.. 8 A 2d 393. 136 Me 284 
Wis—Pawlowski v. Eskofskl, 2 44 N 
W. 611, 209 Wis 189—Seligman v 
Orth, 236 N.W. 115, 205 Wis 199— 
Klein v. Beeten, 172 N.W. 736, 169 
Wis. 385, 5 A.LR. 1237 

26. Me —Dostie v. Lewiston Crush¬ 
ed Stone Co., 8 A.2d 393, 136 Mp 
248—Glazer v. Grob, 3 A 2d 895, 
136 Me. 123. 

27. Ala—Whiddon v. Malone, 124 
So 616. 220 Ala. 220 

Ariz.—Brownell v. Freedman, 6 P.2d 
1115, 39 Ariz. 385. 

Cal.—Cooper v. Kellogg, 42 P.2d 69, 
2 Cal 2d 504. 

Del.—Diamond State Tel. Co v. 

Hunter. 21 A 2d 286, 2 Terry 336 
Pa.—Bernosky v. Greff, 38 A.2d 3*5, 
350 Pa. 59. 

Tenn—Richards v. Parks, 93 S.W 2d 
639, 19 Tenn App. 615. 

28. Cal.—Cooper v. Kellogg, 42 P. 
2d 59, 2 Cal 2d 504 

Tenn.—Richards v Parks, 93 SW2d 
'630, 19 Tenn.App. G15. 

29. Ala.—Whiddon v. Malone, 124 
So. 516, 220 Ala. 220. 

Del.—Diamond State Tel. Co. v. 
Hunter, 21 A.2d 286, 2 Terry 336. 

30. Del.—Diamond State Tel. Co. v. 
Hunter, supra. 

31. Pa.—Dorris v Bridgman & Co., 
145 A. 827, 296 Pa. 198. 

Pedestrian struck by open door 

(1) Where door suddenly opened, 
injuring pedestrian properly on side¬ 
walk, foot and half from curb, occur¬ 
rence of accident authorized infer¬ 
ence of negligence,—Young v. Yellow 
Cab Co., 180 A. 63, 118 Pa.Super. 
495. 

(2) It has also been held, however, 
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(hat mere fact that pedestrian was 
struck by open Tear door of auto¬ 
mobile and was Injured did not es¬ 
tablish motorist’s negligence—Haz- 
«>n v Rockefeller, 6 N.W.2d 770, 303 
Mich. 636. 

32. Wis—Dunham v. Wisconsin Gas 
& Electric Co., 280 N.W. 291, 228 
Wis. 260. 

Long pieoe of wire trailing from 
truck 

Wis —Dunham v. Wisconsin Gas & 
Electric Co, supra 

33. Cal —McCole v. Merchants Ex¬ 
press Corporation, 64 r 2d 1130, 19 
Cal.App.2d 149. 

Conn.—Gates v. Crane Co., 139 A. 
782, 107 Conn 201. 

Wheel detaching and injuring pe¬ 
destrian 

(1) Where motortruck wheel roll¬ 
ed off injuring pedestrian, owner had 
burden of showing reasonable care 
to prevent or discover and remedy 
defect. 

Conn—Gates v. Crane Co., supra. 

La —Ross v. Tynos, App., 14 So.2d 
80. 

(2) Truck owner was held not lia¬ 
ble for injury to pedestrian when 
crystallized axle broke while garage- 
man was testing truck, and wheel 
rolled ahead, striking pedestrian, 
where owner did not have any 
ground for believing truck was in 
dangerous condition.—iSennett v. 
Nonamtum Coal Co., 187 N.E. 758, 
284 Mass. 390. 

34. La.—Gaines v. Standard Acc. 
Ins. Co., App., 82 So.2d 633. 

35. U.S.—Mikolajozyk v. Alicutt, C. 
C.A.Pa., 102 F.2d 82. 

Iowa.—Harvey v. Borg, 257 N.W. 
190, 218 Iowa 1228. 

La.—Lop res tie v. Roy Motors, Inc., 
185 So. 11, 191 La. 193—-Muhleisen 
v. Eberhardt, App., 21 So.2d 235— 
Overstreet v. Ober, 130 So. 648, 
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happening of a rear-end collision does not of itself 
warrant an inference or presumption of negli¬ 
gence, 86 but other authorities hold, sometimes by 
reason of statute, that in such case it is presumed 
that the rear vehicle was at fault 37 or that a rear- 
end collision furnishes at least some evidence of 
negligence on the part of the operator of the rear 
vehicle. 38 

Skidding . As a general rule, the mere fact that 
a motor vehicle skids and inflicts an injury does not 


permit the application of the doctrine of res ipsa 
loquitur, nor does it warrant a presumption or in¬ 
ference of negligence, 38 particularly where the 
skidding occurs in bad weather or unusual- circum¬ 
stances. 40 

Striking clearly visible stationary object or Per - 
son. Where a motorist collides with a clearly visi¬ 
ble, stationary object, negligence may be inferred 
or presumed, 41 and this rule has been applied where 


14 La.App. 633—Flick v. New Or¬ 
leans Item-Tribune, 6 LaApp. 864 
Pa.—-Meek v. Allen. 58 A 2d 370. 162 
Pa.Super. 495. 

42 C.J. p 1206 note 93 Ta]. 

Slight evidence of the circumstanc¬ 
es may place the fault.—Lech v. Es¬ 
cobar, 63 N.E.2d 891, 318 Mass. 711 
—Buda v. Foley. 19 N.E 2d 637, 302 
Mass. 411. 

Front vehicle stopped for traffic light 

Ill.—Nielsen v. Pyles, 54 N E 2d 753, 
322 Ill.App. 574. 

Mo.—Jones v. Austin, App., 154 S.W. 
2d 378 

38. U S.—Mikolajozvk v. Allcutt, C. 

C.A.Pa, 102 F.2d 82. 

Mass.—Buda v. Foley, 19 N.E 2d 537, 
302 Mass. 411—Jennings v. Brag- 
don, 194 N.E. 697, 289 Mass 595— 
Hendler v. Coffey. 179 N.E. 801, 
278 Mass. 339. 

Pa.—Meek v. Allen, 58 A.2d 370, 162 
Pa.Super. 495—Cirquitella v. C C. 
Callaghan. Inc., 200 A. 588, 331 Pa. 
465—Hasserick v. Walker, Com. 
PI., 55 Montg.Co. 60. 

42 C.J. p 1205 note 85 [c]. 

Sudden stop 

Where plaintiff's automobile stop¬ 
ped because of sudden appearance of 
another automobile, and was hit 
from rear by automobile owned by 
defendant, res ipsa loquitur did not 
apply so as to raise presumption of 
defendant's negligence.—Rankin v. 
Nash-Texas Co., Tex.Civ.App., 73 S. 
W.2d 680, error granted. 

37. Mich.—Noonan v. Volek, 224 N. 
W. 657, 246 Mich. 377—Depue v. 
Schwarz, 192 N.W. 713, 222 Mich. 
308. 

R.I.—Douglas v. Silvia, 180 A. 359, 
6«5 R.I. 260—Riccio v. Ginsberg, 139 
A. 652, 49 R.I. 32—O'Donnell v. 
United Electric Rys. Co., 134 A. 
642, 48 R.I. 18. 

Presumption rebuttable 

Mich.—Depue v. Schwarz, 192 N.W. 

713, 222 Mich. 308. 

42 C.J. p 1208 note 24. 

Presumption drops out of case 
where evidence In rebuttal is pre¬ 
sented.—•Cothran v. Benjamin Cleene- 
werck & Son, 209 N.W. 132, 235 Mich. 
951. 

Sudden stop 

Bus driver who struck rear end of 


'car ahead traveling in same direc¬ 
tion, when emergency caused car 
ahead to stop suddenly, was pre¬ 
sumed negligent.—Weaver v. Motor 
Transit Management Co. (Greyhound 
Lines), 233 N.W. 178, 252 Mich. 64. 

38. Cal.—Cartmlll v. Arden Farms 

Co., 189 R2d 739, 83 Cal.App.2d 
787—Wright v. Ponitz, 112 P.2d 
25, 44 Cal.App 2d 215—Linde v 

Emmlck, 61 P.2d 338, 16 Cal.App. 
2d 676. 

Explanations by both 

Prima facie each ease involving a 
rear end collision imports negligence, 
and explanations by the motorists 
involved in the collision are in order. 
—Donahue v. Mazzoli, 80 P.2d 743, 
27 Cal.App.2d 102. 

39. Conn.—Martin v. Holway, 14 A. 
2d 38, 126 Conn. 700. 

Ky.—O’Neil & Hearne v. Bray's 
Adm’x, 90 S.W.2d 353, 262 Ky. 377. 
La.—Barret v. Caddo Transfer & 
Warehouse Co., 116 So. 563, 165 La. 
1075, 58 A.L.R. 261—Cosse v. Hen¬ 
ley, App, 193 So. 206—Siren v. 
Montague, App., 142 So. 196 
Me.—King v. Wolf Grocery Co., 137 
A. 62, 126 Me. 202. 

Mo.—Polokoff v. Sanell, App., 62 8. 
W.2d 443. 

N.H.—Wiggin v. Kingston, 20 A-2d 
625, 91 N.H. 397. 

N.Y.—Lahr v. Tirrill, 8 N E.2d 298, 
274 N.Y. 112, reargument denied 10 
N.E.2d <575, 274 NY. 611—Ham¬ 
mond v. Hammond, 237 N.Y.S. 557, 
227 App.Div. 336—Parsons v. Moss, 
13 N.Y.S.2d 86-5, 171 Misc. 828- 
Books v. Goldstein, 289 N.Y.S. 1087, 
>160 Misc. 488. 

N.C.—Mitchell v. Melts, 18 S.E.2d 
406, 220 N.C. 793—Williams v. 

Thomas, 14 S.E.2d 79'7, 219 N.C. 
727—Butner v. Whitlow, 161 S E. 
389, 201 N.C. 749—Springs v. Doll, 
148 S.E. 261, 197 N.C. 240. 

Or.—Wilbur v. Home Lumber & Coal 
Co., 282 P. 236. 131 Or. 180. 

Pa.—Eisenhower v. Hall’s Motor 
Transit Co., 40 A.2d 458. 351 Pa. 
200—Yalley Motor Transit Co. v. 
Allison, 33 A.2d 485, 163 PaSuper. 
221—Smith v. OfOM. 173 A. 478, 
113 Pa.Super. 6 itch v. Robin¬ 
son, 99 PaSuper. 141. 

Vt.—Johnson v. Burke, 183 A. 495, 
108 Vt. 164—L'ipcuyer v. Farns-1 
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worth, 170 A. <77, 106 Vt ISO— 
Williamson v. Clark, 153 A. 448, 
103 Vt. 288. 

Wash.—Wellons v. Wiley, 166 P.2d 
862, 24 Wash.2d 543—Wilson v 
Congdon. 37 P.2d 892, 179 Wash 
400. 

Wis—Zeinemann v. Gasser, 29 N.W. 
2d 49, 261 Wis. 238—Linden v. 
Miller, 177 N.W. 909, 172 Wis. 20, 
22 . 

42 C.J. p 1205 notes 84 [c], 85 [a]. 

49. Ill.—Bradley v. Thomas M. 
Madden Co., 76 N.E 2d 797, 333 Ill. 
App 153. 

Pa—Master v. Goldstein's Fruit & 
Produce, 23 A.2d 443, 344 Pa. 1. 

42 C J. p 1205 note 87 [a]. 

41. Cal.—Morris v. Morris, 258 P. 

616, 84 Cal.App. 599. 

Ill.—Pearlman v. W. O. King Lum¬ 
ber Co., 23 N.E.2d 826, 302 Ill.App. 
190. 

La.—Becker, for Use and Benefit of 
Becker, v. Mattel. App., 165 So. 
474. 

Mass.—Bryne v. Great Atlantic & 
raciflc Tea Co., 168 N.E. *540, 269 
Mass. 130. 

42 C.J. p 1206 note 93 [c]. 

Particular objects 

(1) Balustrade of bridge.—Gomer 
v. Anding, LaApp., 146 So. 704, re¬ 
hearing denied 147 So. 646. 

(2) Excavator parked near curb. 
—Bryne v. Great Atlantic & Pacific 
Tea Co.. 1G8 N.E. 540, 269 Mass. 130. 

(3) Pole. 

Cal —Morris v. Morris, 258 P. 616, 84 
Cal.App. 599. 

N.Y.—Kinary v. Taylor, 276 N.Y.S. 

688, 243 App.Div. <651. 

Ohio.—Zwick v. Zwick, 163 N.E. 917, 
29 Ohio App. 522, petition dlsmif-s- 
ed 166 N.E. 202, 119 Ohio St. 644. 

(4) Street car.—United Electric 
Rys. Co. v. Cawley, R.I., 159 A. 739. 
Unusual circumstances Justifying 

failure to see 

A motorist who runs into station¬ 
ary vehicle or into any object on 
road is presumed to be guilty t>f 
negligence unless there are unusual 
circumstances Justifying failure to 
see vehicle or object and such rule 
applies where a fog or dense smoke 
makes It difficult to see.—Giorlando 
v. Malt re Jean, La.App., 22 So.2d 664. 
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a motorist strikes a parked motor vehicle 42 or a pe¬ 
destrian standing in the highway or crossing it in 
a normal manner without change of pace or direc¬ 
tion where he is in plain view for a sufficient length 
of time to be seen and avoided. 48 

Unattended vehicle , Negligence has been pre¬ 
sumed and the doctrine of res ipsa loquitur applied 
where injury was inflicted by the movement of a 


motor vehicle which was unattended and unoccu¬ 
pied, 44 and an inference or presumption that it was 
negligently parked has been indulged. 42 

Vehicle overturning or leaving highway . As a 
general rule the doctrine of res ipsa loquitur ap¬ 
plies and a presumption or inference of negligence 
is warranted where a motor vehicle for no appar¬ 
ent reason overturns 46 or leaves the roadway 47 and 


42. Cal.—iSHppey v. Schiller, 2 F. 
‘ 2d 577, 116 Cal.App. 274. 

DC.—Bonbrest v. Lewis, Mun.App., 
54 A.2d 751—Schwartzbach v. 
Thompson, Mun App., 3S A 2d 624 
Ill.—Pearlman v. W. O. Kng Lum¬ 
ber Co., 23 N.E.2d 826, 302 Ill.App. 

190. 

Ma«s.—Hendler v. Coffey, T79 N.E 
801, 278 Mass. 339. 

Mo.—Hollensbe v. Fevely Dairy Co., 
App., 38 S.W.2d 273. 

R.T.—Byron v. Brown, 163 A. 881, 63 
R.I. 91. 

Wash.—Hardman v. Younkers, 131 P. 
2d 177, 15 Wash.2d 483, 151 A.L R. 
868 . 

Wyo.—Corson v. Wilson, 108 F.2d 
260. 56 Wyo. 218. 

43. Pa.—Smith v. Shatz, 200 A. 620, 
S31 Pa. 453—Glover v. Struble, 48 
A.2d 50, 159 Pa Super. 305—Pinto 
V. Hell Fruit Co., 24 A.2d 768, 148 
Pa Super. 132—O'Leary v. Willis, 
200 A. 125. 3 31 Ta Super. 578—M*t- 
zasoszkl v. Jacobson, 186 A. 227, 
122 Pa.Super. 180—Schade v. En¬ 
gel, Com.Pl., 19 Erie Co. 510. 

Child 

To run down a child In an unob¬ 
structed stn et in daylight Is evi¬ 
dence of negligence, unless child 
suddenly darts out Into pathway of 
vehicle.—Urbamck v. Croneweth Dai¬ 
ry Co., 85 A.2d 83, 154 Pa.Super. 44. 

44. Mass.—Pelland v. D’Allesandro, 
73 N.E.2d 590, 321 Mass. 387—Mc- 
Fkrlane v. McCourt, 2 N.E.2d 1017, 
295 M«\ss. 85—Glaser v. Schroe- 
der, 168 N.E. 809, 269 Mass. 837. 

Minn.—Borg & Powers Furniture Co. 
v. Clark, 260 N.W. 316, 194 Minn. 
305. 

N.J.—Barbanes v. Brown, 163 A. 148, 
110 N.J.Law 6—Sheridan v. Ar^ 
row Sanitary Laundry Co., 146 A. 

191, 105 N.J.Law 608. 

N.Y.—Hint el v. Dairymen’s League 
Co-op. Ass'n, 34 N.Y.S.2d 348, 178 
Mlsc. 348. 

Ohio.—Cleveland Ice Cream Co. v. 
Call, 162 N.E, 812, 28 Ohio App. 
521. 

Tenn.—Whitaker v. Bandy, 4 Tenn. 
App. 202. 

Tex.— Ketchum v. Gillespie, Civ.App., 
145 S.W.2d 215. 

Xa Louisiana 

(1) Where plaintiff standing at a 
bus stop was struck by an unat¬ 
tended automobile rolling from a 


[ lot in which defendants parked cus- 
[ tomers’ cars, one defendant admit¬ 
ted he was notified, had a customer 
take plaintiff to hospital and later 
refused to disclose ownership of ear 
Indicating that his service station 
was responsible, doctrine of res Ipsa 
loquitur was properly applied to im¬ 
pose liability.—Yates v. Williams, 
La.App., 32 So.2d 505. 

(2) In absence of proof of negli¬ 
gence of one leaving automobile, 
damages for its running into show 
window cannot be collected.—Globe 
Indemnity Co. v. Quesenberry, 1 La 
App. 364. 

45. Cal.—Price v. McDonald, 45 P. 
2d 42-5, 7 Cal.App.2d 77. 

Mass.—Pelland v. D’Allesmdro, 73 
N.E.2d 590, 321 Mass. 387. 

42 C.J. p 1206 note 93 [e]. 

Brakes not properly set 
Where testimony showed that 
brakes could hold automobile on in¬ 
cline, it was permissible inference 
that automobile rolled down, Injur¬ 
ing plaintiff, because brakes were 
not properly set.—Latky v. Wolfe, 
259 P. 470, 85 Cal.App. 332. 

46. Ala —Baker v. Baker, 124 So. 
740, 220 Ala. 201. 

Cal.—Fenstermocher v. Johnson, 32 
P.2d 1106, 3 38 Cal.App. 691—Cook- 
son v. Fitch. 3 P.2d 27, 316 Cal. 
App. 544—Crooks v. While, 290 P. 
497, 107 Cal.App. 304—Brown v. 
Davis, 257 P. 877, 84 Cal.App. 180. 
Nev.—Nyberg v. Kirby, 193 P.2d 850. 
N.Y.—Russo v. State, 2 N.Y.S.2d 
350, 166 Mlsc. 316. 

Absence of supervening cause 
In absence of obstructions, defect 
in road or automobile, or other su¬ 
pervening cause, overturning of au¬ 
tomobile on curve warrants infer¬ 
ence of negligence in operation.— 
Etheridge v. Etheridge, 24 S.E.2d 
477, 222 N.C. <616. 

47. Cal.—Druzanich v. Crlley, 122 
F,2d 53, 19 Cal 2d 439—Fiske v. 
Wilkie, 154 P.2d 725, 67 Cal App. 
2d 440—Doggett v. Lacey, 9 P.2d 
257, 121 Cal.App. 395. 

Ill.—Maslen v. Cousins, 216 Ill.App. 
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Ky.—Reibert v. Thompson, 194 S.W. 
2d 974, 302 Ky. 688—Ralston v. 
Dossey, 157 S.W.2d 739, <289 Ky. 
40. 


f La.—Levy v. Indemnity Ins. Co. of 
North America, App., 8 So.2d 774 
—Galbraith v. Dreyfus, App., 162 
So. 246—Livauda s v. Black, 127 
So. 129, 3 3 La.App. 345—Hambur¬ 
ger v. Katz, 120 So. 391, 10 La. 
App. 215. 

Me.—Shea v. Hern, 171 A. 248, 132 
Me. 361. 

Minn.—Nicol v. Qeitler, 247 N.W. 8, 
188 Minn. 69. 

Mo—Tabler v. Perry, 85 SW.2d 471, 
337 Mo. 154—Adams v Le Bow, 160 
■S W.2d 826, 236 Mo.App. 880—Ves¬ 
per v. Ashton, 118 SW.2d 84, 233 
Mo.App. 204—Macklcr v. Barnert, 
App, 49 S.W.2d 244. 

Nev—Nyberg v. Kirby, 188 P.2d 1006, 
rehearing denied 193 P.2d 850. 
N.J—Spill v. Stoeckert. 15 A 2d 773, 
125 N.J.Law 382—Smith v. Kirby. 
178 A. 739, 115 N.J.Law 225—Ian- 
nuzzi v. Bishop, 151 A. 477, 8 N.J. 
Misc. 609. 

N.Y.—Bennett v. Edward, 267 N.Y. 
S. 417, 239 App.Div. 157—Sprcen v. 
McCann, 263 N.Y.S. 46, 147 Misc. 
41, affirmed 264 N.Y.S. 1008, 240 
App.Div. 700, affirmed on other 
grounds 191 N.E. 558, 264 N.Y. 646. 
N C.—Etheridge v. Etheridge, 24 S. 

E.2d 477, 222 N.C. 616. 

Ohio.—Morrow v. Hume, 8 N.E.2d 
39, 131 Ohio St. 319—Weller v. 
Worstall, 196 N.E. 637, 120 Ohio 
St. 596—Sprenger v. Braker, 49 N. 
E.2d 968, 71 Ohio App. 349—Nassar 
v. Interstate Motor Freight Sys¬ 
tem, 16 N.E.2d 832, 58 Ohio App. 
443—Scovanner v. Toelke, 163 N. 
E. 493, 119 Ohio St. 256. 

Pa.—Knox v. Simmerman, 151 A. 678, 
301 Pa. 1—Cuntan v. Shirks Motor 
Exp. Corp., 28 WestCo.L.J. 126. 
Tenn.—Chattanooga-Dayton Bus Line 
v. Lynch, 6 Tenn.App. 470. 

Inference arises whether Injured 
person In vehicle or lte path 
Mo.—Tabler v. Perry, 85 S.W.2d 471, 
337 Mo. 154. 

Defeot in vehicle 

Where the accident warrants an In¬ 
ference of negligent operation, but 
it is equally probable that it was 
caused by a defect in the vehicle and 
the person injured is a guest as to 
whom there is no duty to Inspect, 
discover, and repair defects, the doc¬ 
trine of res ipsa loquitur does not 
apply.—Galbraith v. Busch, 196 N.H. 
86. 267 N.Y. 280. 
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strikes a pedestrian on the sidewalk. 46 

§ 511(4). -Violation of Statutes, Regula¬ 

tions, or Rules of Road 

A violation of a rule of the road, or of a statute or 
regulation governing the operation of motor vehicles, 
warrants a presumption or inference of negligence. 

A violation of a rule of the road, or of a statute 
or regulation governing the operation of motor ve¬ 
hicles, warrants a presumption or inference of neg¬ 
ligence. 49 Such presumption does not shift the 
burden of proof as to negligence, 50 but requires de¬ 
fendant to come forward with evidence justifying 
or excusing his violation or establishing that he 
was acting with due care. 51 The burden is on plain¬ 
tiff to establish the statute, regulation, or rule of 


S 611(4) 

the road, 62 and defendant’s violation thereof. 63 
The presumption is rebuttable, 64 and where the 
presumption is rebutted the bufden of going for¬ 
ward with the evidence is again on plaintiff. 66 The 
statutory presumption of negligence on the part of 
one shown to have violated the motor vehicle law 
has been held to disappear from the case when all 
of the facts and circumstances are in evidence, 66 
but it has also been held that the presumption of 
negligence arising from a violation remains as evi¬ 
dence in the case even though rebuttal evidence is 
presented, 57 except where the rebutting evidence is 
conclusive. 66 

Control and speed . A presumption or inference 
of negligence may be drawn from the fact that a 
motor vehicle was out of control, 69 and the burden 


MOTOR VEHICLE8 


48. U.S.—Andruss v. Nieto. C.C.A i 
Cal., 112 F.2d 260. 

Cal.—Brandos v. Rueker-Fullcr Desk 
Co., 282 P. 1009, 102 Cul.App. 221 
—Smith v. Hollander, 259 P. 968, 
85 Cal.App. 535—Smith v. Hollan¬ 
der. App, 267 P. 577, reheard 259 
P. 958, 85 Cal.App. 635. 

La.—Tymon v. Toye Bros. Yellow 
Cab Co , App , 10 So 2d 599—An¬ 
toine v. Louisiana Highway Com¬ 
mission, App., 188 So. 443—Tymon 
v. Toye Bros Yellow Cab Co, App . 
180 So. 839—Scott v. Checker Cab 
Co., 126 So. 241, 12 La App. 598— 
Bailey v. Fisher, 123 So. 3 66, 11 La 
App. 187. 

Mo.—Murray v. St. Louis Public 
Service Co., App, 201 S.W.2d 775. 
NY.—Locicero v. Messina, 267 N.Y. 

S. 901, 239 App.DIv. 635. 

Pa.—Griffith v. V. A. Simrell & Son 
Co, 155 A. 299, 304 Pa 165—Mntz- 
asoszki v. Jacobson, 186 A. 227, 

3 22 Pa.Super. 3 80—Bell Telephone 
Co of Pennsylvania, Com PI, 19 
Lehigh Co L.J. 145—Robbins v. 
King, Com.Pl., 24 West Co.L.J. 1. 
Va.—L. Bromm Baking Co. v. West, 
186 S.E. 289. 166 Va. 357. 

42 CJ. p 1205 note 89 [c], p 1206 
notes 90 [a], 93 CbJ, p 1039 notes 
73, 74. 

Lawful operation off roadway 

Doctrine of res ipsa loquitur was 
inapplicable to accident in which au¬ 
tomobile struck and injured manager 
of parking garage as patron was 
driving into the garage.—Deimel v. 
Etheridge, La.App., 198 So. 637. 

Blind fence 

Doctrine of res ipsa loquitur was 
held to apply where defendant drove 
truck against, and toppled over on 
plaintiff, a blind fence alongside path 
used by public.—Miller v. W. E. Cal¬ 
lahan Const. Co., Mo.App., 46 S.W.2d 
948. 

48. Me.—Rawson v. Stiman, 176 A 
870, 183 Me. 250. 

ei c.j.s.—14 


Okl.— Roadway Express v. Baty, 114' 
P.2d 935, 189 Okl. 180. 

Vt.—Palmer v. Marceille, 175 A. 31. 
106 Vt. 500. 

Prlma fade evidence of negligenoe 

Cal.—Lc Blanc v. Browne, 177 P.2d 
347, 78 Cal.App 2d 63—Samuelson 
v. Siefer, 144 P.2d 879, 62 Cal.App 
2d 320. 

Fla—Allen v. Hooper, 171 So. 513, 
126 Fla. 458. 

Me.— Gold v. Portland Lumber Cor¬ 
poration, 3 6 A 2d 131, 137 Me 143. 
Minn.—Flitton v. Daleki, 13 N.W.2d 
477. qp* Minn. 549. 

50. Iowa.—Baker v. Zimmerman, 161 
N.W. 479, 179 Iowa 272. 

5L Wash.—Brotherton v. Day & 
Night Fuel Co., 73 P.2d 788. 192 
Wash. 362. 

Violation by policeman 

Fa—Mashinsky v. City of Philadel¬ 
phia, 3 A.2d 790, 333 Pa. 97. 

52. Ala.—Rochelle v. Lide, 180 So 
257, 235 Ala. 596. 

53. Ala.—Rochelle v. Lide, supra. 

Pa.—Green v. Gantz, Com.Pl., 31 Del 

Co. 476. 

42 C.J. p 1208 note 26. 

Right of way 

La.—Universal Automobile Ins. Co. 

v. Manisalco, App., 148 So. 731. 
Miss.—Whatley v. Boolas, 177 So. 1. 
180 Miss. 372. 

Oversise vehicle 

riaintift is not required to estab¬ 
lish that defendant did not have spe¬ 
cial license to operate oversize vehi¬ 
cle.—Nevin Bus Line v. Paul R. Hos- 
tetter Co., 165 A. 872, 305 Pa. 72. 
Failure to look into rear-view mirror 
Ky.—Cook v. Gillespie, 82 S.W.2d 347, 
259 Ky. 281. 

Reason for failure to keep lookout 

need not be shown by plaintiff — 
Bodin v. Texas Co., La.App., 186 So 
390. 

Oomplianoe presumed 

i Where a statute provides a penal- 
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ty for a violation of the law of the 
road, a presumption arises that the 
driver of defendant's car complied 
with such law.—Thayer v. Glynn, 106 
A. 834, 93 Vt. 257. 

54. Ill.—Miller v. Burch, 254 Ill.App. 
387. 

Iowa.—McDougal v. Bormann, 234 N. 

W. 807, 211 Iowa 950. 

Mich.—Warwick v. Blaekney, 261 N. 

W. 310, 272 Mich. 231. 

S.C.—Bowers v. Carolina Public 
Service Co., 145 S.E. 790, 148 S.C. 
161. 

Vt.—Palmer v. Marceille, 175 A, 81. 
106 Vt 500. 

55. U S. —Brown v. Walter, C.C.A. 
Vt., 62 F 2d 798. 

56. Miss—White v. Weitz, 162 So. 
484, 169 Miss. 102. 

57. Cal.—Temple v. De Mlrjian, 125 
F.2d 644, 61 Cal.App.2d 659. 

58. Cal.—Temple v. Do Mirjian, su¬ 
pra. 

59. La.—Giglio v. Toups, App., 192 
So. 553. 

Pa.—Hasker v. Measo, Com.Pl., 59 
Montg.Co. 364. 

Loss of, or failure to regain, control 

Where the driver of a truck failed 
to notice a deep rut or depression on 
each side of the tongue of a street 
railroad switch and one of the front 
wheels entered the rut, wrenching 
the steering gear out of his hands or 
otherwise causing him to lose control 
of the truck, which ran wild for 
about a hundred feet and stopped on 
the sidewalk, it was held that these 
circumstances might well raise an in¬ 
ference of negligence either by rea¬ 
son of insufficient control before the 
rut was encountered or in falling to 
regain control promptly after it was 
encountered.—Geise v. Mercer Bot¬ 
tling Co., 94 A. 24, 87 N.J.Law 224. 

The term ‘‘control” as used in stat¬ 
ute providing that a speed in excels 
of twenty-five miles an hour through 
a thickly settled portion of a town 
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is on defendant to come forward with evidence that 
the loss of control was not due to fault on his 
part. 60 A failure* to stop quickly and easily has 
been held to permit a presumption or inference that 
the vehicle was traveling too fast or that a proper 
effort to control it was not made. 61 

Where plaintiff’s case is based on the violation by 


defendant of a statute or other regulation as to 
speed, he must prove such violation, 62 although an 
inference of excessive speed may arise from the 
facts proved. 62 The violation of a regulation as to 
speed may constitute prima facie evidence of neg¬ 
ligence 64 or raise a presumption of negligence. 66 
This presumption or inference may be rebutted, and 


where the buildings average less 
than one hundred feet apart is 
deemed prima facie evidence of un¬ 
reasonable speed by motorist, means 
not alone the ability <to guide the au¬ 
tomobile. but comprehends the ability 
to stop automobile easily and quick¬ 
ly, with the speed being the critical 
element in determining whether au¬ 
tomobile Is under control.—Hill v. 
Day, 199 A. 920, 9 W.W.Harr.,Del., 
400. 

00. La.—McNabb v. Dugas, App., 142 
So. 174. 

Va.—Driver v. Brooks, 10 S.E.2d 887, 
176 Va. 317. 

61. Vt.—Page v. McGovern, 3 A.2d 
643, 110 Vt. 166—Standard Oil Co. 
of New York v. Flint, 183 A. 336. 
108 Vt. 167—Williamson v. Clark, 
163 A. 448, 103 Vt. 288. 

Wis.—McGill v. Baumgart, 288 N. 
W. 799. 233 Wis. 86. 

02. Iowa.—Nlcolino v. E. O. Dahl- 
quist Const. Co., 236 N.W. 297, 211 
Iowa 1190. 

La.—Guinn v. Kemp, 136 So. 764, 18 
La.App. 3. 

Mo.—Boyce v. Donnellan, 168 S.W.2d 
120, 237 Mo.App. 63. 

N.C.—Smith v. Carolina Coach Co., 
199 S.E. 90, 214 N.C. 314. 

Tex.—Globe Laundry v. McLean, Civ. 

App., 19 S.W.2d 94. 

42 C.J. p 1208 note 42, p 1203 note 73 
[b]. 

Presumption is that motorist was 
not speeding.—Haley v. Black, La. 
App., 162 So. 805. 

Speed at Intersection 
N.C.—Rudd v. Holmes, 162 S.E. 894. 
198 N.C. 640. 

Or.—Cameron v. Goree, 189 P.2d 696. 
Speed limit applicable 

(1) In absence of evidence that 
street intersection is obstructed, lo¬ 
cated within business or residential 
district, or signposted, it is conclu¬ 
sively presumed to be outside busi¬ 
ness or residential district in deter¬ 
mining permissive speed limit there¬ 
at.—-Wheeler v. Buerkle, 68 P.2d 230, 
14 Oal.App.2d 368. 

(2) Where city had failed to com¬ 
ply with statutory requirements in 
designating an arterial street, nei¬ 
ther a motorist approaching an inter¬ 
section with, nor a driver on, such 
street was entitled to assume that 
the lawful rate of speed at such In¬ 
tersection was other than that per¬ 
mitted by general law.—Huber v. 


Hemrich Brewing Co., 62 P.2d 451, 
188 Wash. 235. 

63. Or.—Wilbur v. Home Lumber & 
Coal Co., 282 P. 236, 131 Or. 180. 

Collision does not warrant presump¬ 
tion of ezoessive speed 

Okl.—National Tank Co. v. Scott, 130 
P.2d 316, 191 Okl. 613. 

Poroe of Impact 

Va.—Temple v. Ellington, 12 S.E 2d 
826, 177 Va. 334. 

Speed after oollision 

From evidence of excessive speed 
immediately after a collision between 
automobiles, excessive speed immedi¬ 
ately before collision can be inferred 
—Cedergren v. Hadaway, 18 A.2d 380, 
91 N.H. 270. 

04. Ark.—Rogers v. Woods, 42 S.W. 

2d 390, 184 Ark 392. 

Cal.—Wynne v. Wright, 286 P. 1057, 
105 Cal.App. 17. 

Idaho.—Brixey v. Craig, 288 P. 152, 
49 Idaho 319. 

Ky—Kelly v. Marshall’s Adm'r, 120 
S.W.2d 142, 274 Ky. 666. 

Me.—Gold v. Portland Lumber Cor¬ 
poration, 16 A.2d 111, 137 Me. 143. 
Miss—Allen v. Friedman, 125 So. 539, 
156 Miss. 77. 

N.C.—Kolman v. Silbert, 12 S.E.2d 
915, 219 NC. 134—Morris v. John¬ 
son, 199 S.E. 390, 214 N.C. 402— 
Latham v. Elizabeth City Orange 
Crush Bottling Co., 196 S.E. 372, 
213 NC. 168. 

R.I.—McWright v. Providence Tele¬ 
phone Co., 131 A. 841, 47 R.I. 196. 
Vt.—Higgins v, Metzger, 143 A. 394, 
101 Vt. 285. 

Depends on circumstances 

Under statutes, whether speed of 
automobile is prima facie evidence of 
negligence dependB on surrounding 
circumstances.—Willi v. Schaefer 
Hitchcock Co., 26 P.2d 167, 63 Idaho 
387. 

Speed regulation as rule of evldenoe 

State law and ordinance regarding 
speed of automobiles present rule of 
evidence only, and excess speed is not 
presumptive negligence.—Allen v. 
Leavick, 182 N.E. 139, 43 Ohio App. 
100 . 

Statute held inapplicable 
Ill.—Wedig v. Kroger Grocery & Bak¬ 
ing Co., 282 Ill.App. 370. 

6& U.S.—Cram v. Eveloff, C.C.A. 
Minn., 127 F.2d 486—Bauhofer v. 
Crawford, 117 P, 931, 1$ Cal.App. 
676. 


Idaho.—Hughes v. Hudelson, 169 P.2d 
712, 67 Idaho 10—Dawson v. Salt 
Lake Hardware Co., 136 P.2d 733, 
64 Idaho 666. 

Md.—Longenecker v. Z&nghl, 2 A.2d 
20. 3 75 Md. 307. 

Minn —Lestico v. Kuehner, 283 N.W. 
122, 204 Minn. 125. 

Ohio.—Solomon v. Mote, App., 49 N. 
E.2d 703. 

Tex.—Leary v. Oates, Civ.App., 84 S. 
W.2d 486. 

Wis —Oik v. Marquardt, 234 N.W. 
723, 203 Wis. 479. 

42 C.J. p 923 note 64, p 968 note 12 
[d]. 

Evidence, but not prima facie evi¬ 
dence, of negligence 

Mass.—Gibbons v. Denoncourt, 9 N.E. 

2d 633, 297 Mass. 448. 

Burden on plaintiff 

(1) Under statute the burden is on 
plaintiff to show that the speed vio¬ 
lation was negligence.—Whelan v. 
Bigelow, 92 P.2d 952, 33 Cal.App.2d 
717—Gaston v. Hisashi Tsuruda, 43 
P.2d 355, 5 Cal.App.2d 639—Meads v. 
Deener, 17 P.2d 198, 128 Cal.App. 328. 

(2) Statute placing burden of 
proving motorist's negligence on ad¬ 
versary, even though definite speed 
limit specified in same section has 
been exceeded, was held valid —Pota- 
poff v. Mattes, 19 P.2d 1016, 130 Cal. 
App. 421. 

(3) Statute was rule of evidence on 
trial, commenced after effective date 
of act, in action for death of motor¬ 
ist in accident occurring before such 
date.—Lossman v. City of Stockton, 
44 P.2d 397, 6 Cal.App.2d 324. 

(4) Statute, however, was held in¬ 
applicable to a pending action.—Mor¬ 
ris v. Pacific Electric Ry. Co., 48 P. 
2d 276. 2 Cal.2d 764. 

Ho speed limit 

In action by guest for injuries sus¬ 
tained during automobile trip 
through another state which had no 
speed limit in miles per hour, it was 
not * necessary that guest Introduce 
evidence that seventy miles per hour, 
which was speed at time of accident, 
was in excess of speed at which pru¬ 
dent drivers in other state were ac¬ 
customed to drive.—Du Bois v. Owen, 
60 P.2d 1019, 16 Cal.App.2d 662. 

Whom speed violation has no oaus- 
ai relation to injury, the presumption 
does not arise.—Newton v. Wether- 
by’s Adm’x, 168 S.W.2d 847, 287 Ky. 
400« 
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is only prima facie evidence of negligence, 66 and 
does not shift the burden of proof as to negli¬ 
gence, 67 but the burden is on defendant to overcome 
such presumption by showing that the speed in ex¬ 
cess of the statutory limit was, under the circum¬ 
stances, reasonable, 68 and, where there is no proof 
to overcome the presumption, it becomes conclu¬ 
sive. 66 


Driving on wrong side . The operation of a mo¬ 
tor vehicle on the wrong side of the road ordina¬ 
rily gives rise to a presumption or inference of 
negligence 70 in case of a collision with another ve¬ 
hicle 71 or, although as to this there is also contrary 
authority, 72 with a pedestrian, 78 provided such 
wrong is shown to have a causal connection with 
the injury. 74 The burden is on plaintiff to prove 


66. Ala.—Whittaker ▼. Walker, 136 
So. 185, 223 Ala. 167. 

Ill.—Buttner v. Richardson, 8 N.E. 

2d 217, 290 Ill.App. 601. 

Ky.—Forgy v. Rutledge, 180 S.W. 90, 
167 Ky. 182. 

Minn.—Hustvet v. Kuuslnen, 238 N. 

W. 330, 184 Minn. 222. 

Miss.—Rhodes v. Fullilove, 134 So. 

840, 161 Miss. 41. 

42 C.J. p 923 note 64. 

Probative value after rebuttal 
Evidence being introduced rebut¬ 
ting prima facie case of unlawful 
conduct arising from violation of 
speed limit, such conduct loses pro¬ 
bative value.—Rogers v. Woods, 42 S. 
W.2d 390. 184 Ark. 392. 

67. Minn.—Lestico v. Kuehner, 283 
N.W. 122, 204 Minn. 126. 

68 . Ark.—Rogers v. Woods, 42 S W. 
2d 390, 184 Ark. 392—Herring v. 
Bollinger, 29 S.W.2d 676, 181 Ark. 
925. 

Ky.—Utilities Appliance Co. v Toon’s 
Adm’r, 45 SW.2d 478, 241 Ky. 823 
—Ilornek Bros. v. Strubel, 279 S. 
W. 1087, 212 Ky 631. 

La.—Burthe v. Lee, App., 152 So. 100, 
rehearing refused 152 So 589— 
Murphy v. Star Checker Cab, App., 
150 So. 79. 

Minn.—Lestico v. Kuehner, 283 N.W. 
122, 204 Minn. 125. 

Ohio—Glasco v. Mendelman, 56 N.E. 

2d 210, 143 Ohio St. 649. 

Or.—Mercer v. Risbcrg, 188 P.2d 632. 
Tex—Leary v. Oates, Civ.App., 84 S. 

W.2d 486, error dismissed. 

42 C.J. P 924 notes 63, 64. 

69. Cal—Lowery v. Hallett, 287 P. 
110, 105 Cal.App. 84. 

Ky—Knecht v. Buckshorn, 25 S.W 2d 
727, 233 Ky. 329—Ilornek v. Stru¬ 
bel, 279 S.W. 1087, 212 Ky. 631. 

TO. U.S.—Evansville Container Cor¬ 
poration v. McDonald, C.C.A.Tenn., 
132 F.2d 80—Brown v. Walter, C. 
C.A.Vt., 62 F.2d 798. 

Cal.—Roberts v. Salmon, 161 P.2d 
656, 66 Cal.App.2d 22—Temple v. 
De Mlrjlan, 125 F.2d 544. 51 Cal. 
App.2d 559—Jolley v. Clemens, 82 
P.2d 51, 28 Cal.App.2d 56. 

Colo.—Drake v. Hodges, 161 P.2d 338, 
114 Colo. 10. 

Ga.—Jackson v. Crimer, 24 S.E.2d 
603, 69 Ga.App. 18—English v. 

Georgia Power Co.. 17 S.E.2d 891, 
66 Ga.App. 863— Corpus Juris cited 
la Eubanks v. Mullis. 181' S.E. 604, 
606, 51 Ga.App. 728. 


Me.—Morin v. Carney, 165 A. 166, 132 | 
Me. 25—Callahan v. Amos D. 
Bridges Sons, 147 A. 423, 128 Me. 
346. 

N.T.—Betts v. Queens Farms Dairy 
Co., 295 N.Y.S. 78, 162 Misc. 583. 
S.C.—Bowers v. Carolina Public Serv¬ 
ice Co., 146 S.E. 790, 148 S.C 161. 
Tenn.—American Trust & Banking 
Co. v. Parsons, 108 S.W.2d 187, 21 
Tenn.App. 202. 

Wash—Purdie v. Brunswick, 146 P. 
2d 809, 20 Wash.2d 292—Bernard v. 
Portland Seattle Auto Freight, 118 
P.2d 167, 11 Wash.2d 17—Lauber 

V. Lyon, 63 P 2d 389, 188 Wash. 644 
—Haines v. Pinney, 18 P.2d 496, 171 
Wash. 568. 

42 C.J. p 1208 note 28, p 904 note 66 
Td], p 907 note 87 [a]. 

Prima faole cose of negligence 

Cal.—Roller v. Daleys, Inc., 28 P.2d 
345, 219 Cal 542. 

Ky.—Stark's Adm’x v. Herndon’s 
Adm’r, 166 S.W.2d 828, 292 Ky 469. 
La—Travelers Fire Ins Co. v. Mead¬ 
ows, App., 13 So 2d 537. 

Mich.—Warwick v. Blackney, 261 N. 

W. 310, 272 Mich 231. 

Pa.—Miles v. Myers, 45 A.2d 50, 353 
Pa. 316. 

Prima facie evidence of negligenoe 

U.S—Bnnegar v. Green, C C.A Iowa, 
117 F.2d 316. 

Cal.—Musgrove v. Zobrist, 187 F.2d 
782, 83 Cal.App.2d 101—Anderson v. 
Freis, 142 P.2d 330, 61 Cal.App.2d 
159—Jolley v. Clemens, 82 P 2d 51, 
28 Cal. App.2d 65—Trowbridge v. 
Briggs, 35 P 2d 426, 140 Cal.App. 
554. 

Ind.—Jones v. Cary, 37 N.E.2d 944, 
219 Ind. 268. 

Iowa.—Langner v. Caviness, 28 N.W. 
2d 421, 238 Iowa 774—Christenson 
v. Northwestern Bell Telephone 
Co., 270 N.W. 394, 222 Iowa 808— 
Wilson V. Long, 266 N.W. 482, 221 
Iowa 668—Hoover v. Haggard, 260 
N.W. 640, 219 Iowa 1232—Rainey v. 
Riose, 257 N.W. 346, 219 Iowa 164 
—Despain v. Ballard, 266 N.W. 426, 
218 Iowa 863—Babendure v. Baker, 
253 N.W. 834, 218 Iowa 31—Ryan v. 
Perry Rendering Works, 245 N.W. 
301. 215 Iowa 363—Kisling v. 

Thierman, 243 N.W. 552, 214 Iowa 
911. 

Mo.—Roy v. North Kansas City Dev. 

Co., App., 209 S.W. 990. 

Okl.—Whitworth v. Riley, 269 P. 350, 
132 Okl. 72, 59 A.L.R. 584. 

42 C.J. p 907 note 87. 
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Evidence of negligenoe 

Md.—Consolidated Gas, Electric 
Light & Power Co. of Baltimore v, 
O’Neill, 200 A. 859, 175 Md. 47. 
Inference of fact, not of law 
Or.—Haltom v. Fellows, 73 P.2d 680. 
157 Or. 514. 

Violation presumed not deliberate 

Iowa.—Pazen v. Des Moines Transp. 
Co., 272 N.W. 126, 223 Iowa 23. 

Skidding 

Wash.—Wellons v. Wiley, 166 P.2d 
852, 24 Wash.2d 543—Tutewiler v. 
Shannon, 111 P.2d 215, 8 Wash.2d 
23—Cook v. Rafferty, 93 P.2d 376, 
200 Wash. 234—Weaver v. Win- 
dust, 80 P.2d 766, 196 Wash. 240— 
Wilson v. Congdon, 37 P.2d 892, 
179 Wash 400—Haines v. Pinney, 
18 P.2d 496, 171 Wash. 668—Martin, 
v Bear, 9 P 2d 365, 167 Wash. 327. 
Wyo.—Wallis v. Nauman, 167 P.2d 
285, 61 Wyo. 231. 

71. Cal —Roller v. Daleys, Inc., 28 
P.2d 345. 219 Cal. 542—Anderson v. 
Freis, 142 P.L'd 330, 61 Cal.App 2d 
159—Trowbridge v. Briggs, 35 l\2d 
426, 140 Cal App 554 
La.—Travelers Fire Ins. Co. v. Mead¬ 
ows, App.. 13 So 2d 537. 

Md.—Consolidated Gas, Electric 
Light & Power Co of Baltimore v. 
O’Neill, 200 A. 359, 175 Md. 47. 
Mich—Warwick v. Blackney, 261 N. 

W. 310, 272 Mich 231. 

N.Y.—Betts v. Queens Farms Dairy 
Co., 295 N.Y.S. 78, 162 Misc. 583. 
Tenn.—American Trust & Banking 
Co. v. Parsons, 108 S.W 2d 187, 21 
Tenn App. 202. 

Wash —Furdie v. Brunswick, 146 P. 
2d 809, 20 Wash.2d 292—Bernard 
v. Portland Seattle Auto Freight. 
118 I’.2d 167, 11 Wash 2d 17—Lau¬ 
ber v. Lyon, 63 F.2d 389, 188 Wash. 
644 

42 C.J. P 1208 note 29. 

73. Conn.—Montagna v. Jewell, 175 
A. 570, 119 Conn. 178. 

73. Mich.—WinekowskI v. Dodge, 
149 N.W. 1061, 183 Mich. 303. 

74. Ariz.—Haner v. Wilson-Cofflp 
Trading Co., 67 P.2d 487, 49 Ariz. 
402. 

Wash.—Coerver v. Haab, 161 P.2d 
104, 23 Wash.2d 481, 161 A.L.R. 
909. 

Proximate cause generally see supra. 
I 510. 
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an assertion that defendant was on the wrong side 
of the road,™ and in the absence of such proof the 
presumption does not apply. 76 The presumption is 
not conclusive, but only prima facie evidence of 
negligence, and may be rebutted; 77 as by showing 
that the conditions existing at the time and place 
of the collision justified the driver’s being where he 
was at the time, 78 but it imposes on defendant the 
burden of going forward with the evidence and ex¬ 
cusing or justifying his violation. 76 When the pre¬ 
sumption is rebutted, the burden of going forward 
with the evidence is again on plaintiff. 80 It has 
been held that the presumption goes out of the case 
when rebuttal evidence is presented, but that the 
proof on which the presumption was based re¬ 
mains. 81 

Equipment . Although there is authority to the 


contrary, 82 it has been held that defendant's motor 
vehicle will be presumed to have been equipped 
with proper lights and brakes. 88 A failure to h*ave 
proper brakes warrants a presumption or inference 
of negligence, 84 and places the burden on defend¬ 
ant to justify or excuse his violation 86 and to show 
that he made as adequate an inspection of them as 
a reasonable man would recognize as necessary. 86 

Hit-and-run driver . Every legitimate inference 
will be drawn against a hit-and-run driver, 87 and 
an inference of an admission of negligence has been 
drawn against such a driver. 88 

Load of vehicle . The violation of a statute with 
respect to the loading of a motor vehicle has been 
held to raise a rebuttable presumption of negli¬ 
gence. 89 The overcrowding of thfc front seat of a 


7B. La.—Birdwell v. Gayle, 127 So. 

404, 13 La.App. 421. 

Tex.—Harrison-Wr I ght Co. v. Budd, 
Civ.App., 67 S.W.2d 670, error dis¬ 
missed. 

7®. Wash.—Marlch ▼. Moe. 103 P.2d 
362, 4 Wash.2d 343. 

77. Ark.—Union Securities Co. v. 
Taylor, 48 S.W.2d 1100, 186 Ark. 
737. 

Cal.—Jolley v. Clemens, 82 P.2d 61, 
28 Cal.App.2d 66. 

Colo.—Drake v. Hodges, 161 P.2d 338. 
114 Colo. 10. 

Ga.— Corpus Juris cited iu Jackson v. 
Crimer, 24 S.E.2d 603, 608, 69 Ga. 
App. 18. 

Ill.—Pope v. Illinois Terminal R. Co., 
67 N.E 2d 284. 329 Ill.App. 62. 

Ind.—Lorber v. People’s Motor Coach 
Co., 164 N.E. 859, 172 N.E. 526, 89 
Ind. App. 139. 

Iowa.—Vandell v. Roewe, 6 N.W.2d 
295, 232 Iowa 896—Christenson v. 
Northwestern Bell Telephone Co., 
270 N.W. 394, 222 Iowa 808—Kis- 
ling v, Thlerman. 243 N.W. 652, 214 
Iowa 911—Cooley v. Killings worth, 
228 N.W. 880, 209 Iowa 646—Dick- 
eson ▼. Lzicar, 225 N.W. 406, 208 
Iowa 276. 

Miss.—Ripley v. Wilson, 106 So. 476, 
140 Miss. 845. 

Mo.—Roy v. North Kansas City Dev. 

Co., App.. 209 S.W. 990. 

N.J.—Le Bavin v. Suburban Gas Co., 
46 A.2d 664, 134 N.J.Law 10. 

8.C.—Bowers v. Carolina Public Serv¬ 
ice Co., 145 S.E. 790, 148 S.C, 161. 

42 C.J. p 907 note 87, p 1208 note 35. 

7& Me.—Dansky v. Kotlmakl, 130 A. 
871, 125 Me. 72—Bragdon v. Kel¬ 
logg, 105 A. 433, 118 Me. 42, 6 A. 
L.R. 699. 

79. U.8.—Evansville Container Cor¬ 
poration v. McDonald, GC.A.Tenn., 
132 F.2d 80. 

Cal.—Roller v. Daleys, Inc., 28 P.2d 
246, 219 Cal. 642—Musgrove v. Zo- 


brist, 187 P.2d 782, 83 Cal App.2d 
101—Roberts v. Salmon, 151 P.2d 
556, 66 Cal.App.2d 22—Anderson v 
Preis, 142 P.2d 330, 61 Cal.App.2d 
159—Jolley v. Clemens, 82 P.2d 61, 
28 Cal.App.2d 55—Parker v. Ausch¬ 
witz, 47 P.2d 341, 7 Cal.App 2d 693, 
followed in Bernhard v. Auschwitz, 
47 P.2d 343, 7 Cal.App 2d 755— 
Trowbridge v. Briggs, 35 P 2d 426, 
140 Cal App. 554. 

Ind.—Jones v. Cary, 37 N.E.2d 944, 
219 Ind. 268. 

Iowa.—Babendure v. Baker, 253 N.W. 
834, 218 Iowa 31. 

Ky.—Stark’s Adm’x v. Herndon’s 
Adm’r, 166 S.W.2d 828, 292 Ky. 461) 
—Hunt v. Whitlock’s Adm’r, 82 S. 
W.2d 364, 259 Ky. 286. 

Me —Callahan v. Amos D. Bridges 
Sons, 147 A. 423, 128 Me. 346- 
Coombs v. Markley, 143 A. 261, 127 
Me. 335. 

Md.—Crunkilton v. Hook, 42 A.2d 517, 
185 Md. 1—Consolidated Gas, Elec¬ 
tric Light & Power Co. of Balti¬ 
more v. O’Neill, 200 A. 369, 175 Md. 
47. 

Mich.—Sanderson v. Barkman, 249 N. 
W. 492. 264 Mich. 152. 

Minn.—Dohm v. R. N. Cardozo & 
Bro., 206 N.W. 377, 165 Minn. 193. 

N.Y.—Betts v. Queens Farms Dairy 
Co., 295 N.Y.S. 78, 162 Misc. 583. 

Wash.—Wellons v. Wiley, 166 P.2d 
852, 24 Wash.2d 643—Coerver v. 
Haab, 161 P.2d 194, 23 Wash.2d 481, 
161 AL.R. 909—Purdie v. Bruns¬ 
wick, 146 P.2d 809, 20 Wash.2d 292 
—Bernard v. Portland Seattle Auto 
Freight, 118 P.2d 167, 11 Wash.2d 
17—Taylor v. Lubetich, 97 P.2d 
142, 2 Wash.2d 6—Lauber v. Lyon, 
63 P.2d 389, 188 Wash. 644—Smith 
v. Bratnober, 62 P.2d 455, 188 

Wash. 244—Thomas v. Adams, 24 
P.2d 432, 174 Wash. 118—Haines v 
Pinney, 18 P.2d 496, 171 Wash. 568 
—Crowe v. O'Rourke, 262 P. 136, 
146 Wash. 74. 

42 GJ. p 1208 note 82. 
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Compliance impossible 

Violator must prove his assertion 
that compliance with rule was im¬ 
possible because of circumstances 
beyond his control.—Bennett v. Sin¬ 
clair Refining Co., 57 N.E.2d 776, 144 
Ohio St. 139—Ruffo v. Randall, 62 N. 
E.2d 750, 72 Ohio App. 396. 

8a U.S.—Brown v. Walter, C.C.A. 
Vt., 62 F.2d 798. 

81. Utah.—Morrison v. Perry, 140 P. 
2d 772, 104 Utah 161. 

82. Conn.—Miles v. Sherman, 166 A. 
260, 116 Conn. 678. 

83. La—Giglio v. Toups, App., 192 
So. 553. 

Mo.—Allen v. Kessler, 64 S W.2d 630. 
Vt.—Ellison v. Colby. 8 A.2d 637, 110 
Vt. 490—Emerson v. Hickens, 164 
A. 381, 105 Vt. 197. 

Xnferenes not warranted 

Fact that driver of truck-trailer 
after jackknifing truck across high¬ 
way when it stalled on icy hill and 
started slipping backwards kept his 
foot on brake pedal to prevent truck 
from rolling backward, did not give 
rise to inference that brakes on truck 
were defective.—Denver-Los Angeles 
Trucking Co. v. Ward, 164 P.2d 730, 
114 Colo. 848. 

84. Md.—Sothoron v. West, 26 A.2d 
16, 180 Md. 539. 

Minn.—Lee v. Zaske, 6 N.W.2d 793, 
213 Minn. 244. 

Mo.—Lochmoeller v, Kiel, App., 137 
S.W.2d 625. 

85. Mo.—Lochmoeller v. Kiel, supra. 

8a Md.—Sothoron v. West, 26 A.2d 
.16.180 Md. 539. 

87. N.M.—Lopez v. Townsend, 82 P. 
2d 921, 42 N.M. 601. 

8a Conn.—Grzys v. Connecticut Co., 
198 A. 259, 128 Conn. 605. 

8a Le,—Dobrowolski ▼, Henderson, 
180 So. 287, 15 La.App. 76. 
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motor vehicle in violation of a statute has been held 
to be prima facie evidence of negligence. 90 

Lookout and lights . The failure to have and op¬ 
erate sufficient lights to maintain a proper lookout 
warrants a presumption or inference of negli¬ 
gence, 91 but the presumption may be rebutted, 92 as 
by a showing that the violation did not proximately 
cause the injury. 92 Where required by law, it is 
presumed that defendant was operating his lights. 94 

Overtaking and passing another vehicle. It has 
been held by reason of a statute that, where a col¬ 
lision occurs between motor vehicles while one of 
them is overtaking and passing another, there is a 
presumption that the operator of the overtaking ve¬ 
hicle was negligent, 95 but this presumption applies 
only where the attempt to pass is made when there 
is not sufficient distance ahead to permit the passing 
to be made with safety. 96 Where a vehicle moves 
to the left instead of the right to permit another ve~ 


hide to overtake and pass him and a collision re¬ 
sults, negligence on the part of the overtaken vehi¬ 
cle may be presumed. 97 Where the overtaking ve¬ 
hicle fails to give the statutory warning before 
passing, negligence is presumed. 98 Where a stat¬ 
ute forbids overtaking and passing another vehicle 
at an intersection, a violation of the statute raises 
a presumption of negligence, 99 but the burden is 
on plaintiff to prove the violation.^ 

Parking on highway . Ordinarily the parking of 
a motor vehicle on the highway docs not warrant a 
presumption or inference of negligence, 2 but under 
particular circumstances or by reason of statute 
such conduct may be in violation of law and may 
warrant a presumption or inference of negligence, 3 
placing the burden on defendant to show justifica¬ 
tion or excuse, 4 or that the case is within an ex¬ 
ception provided for by the statute, 5 but in order to 
invoke the presumption plaintiff must prove the 
parking and that it was a violation. 6 


•90. N.Y.— Senohack v. Sterling, 300 
N.Y.S. 297, 252 App.Div. 894, appeal 
denied. 

'91. Miss.—Walker v. Dickerson, 184 
So. 438. 183 Miss. G42. 

N.Y.—Lewis v. Howland, 232 N.Y.S. 

71, 225 App.Div. 25. 

One light Instead of two 
Miss—Walker v. Dickerson, 184 So. 
438. 183 Miss. 642. 

92. Miss.—Walker v. Dickerson, su¬ 
pra. 

93. Miss.—Walker v. Dickerson, su¬ 
pra. 

94. Pa.—Newman v. Reinish, 163 A. 
58, 106 Pa Super. 351. 

Wash.—Ebling v. Nielsen, 186 P. 887, 
109 Wash 355. 

No presumption that lights not burn¬ 
ing 

Wash.—Hauswirth v. Pom-Arleau, 
119 P.2d 674, 11 Wash.2d 354. 

95. La.—Guillory v. Bordelon Lines, 
App., 23 So.2d 669—Hardy v. Na¬ 
tional Mut. Casualty Co., App., 9 
So.2d 346—Russo v. Aucoin, App., 
7 So.2d 744—Williams v. Geo. A. 
Hormel & Co., App., 19G So. 634. 

Presumption is rebuttable 
La.—Coffey v. Baham, App., 29 So. 2d 
494. 

Presumption persists only until foots 
disclose person responsible 
La. — Martin v. Breaux, App., 165 So. 
743. 

Burden of establishing intersection 

In action by automobile owner 
arising out of collision between au¬ 
tomobile and truck which made left 
turn as automobile started to pass it, 
defendants had burden of establish¬ 
ing that Junction at that point con- { 


stituted intersection, Justifying truck i 
driver in presuming that motorist 
would not attempt to pass.—Monroe 
Hardware Co. v. Monroe Transfer & 
Warehouse Co., La App, 167 So. 498. 

96. La.—Guillory v. Bordelon Lines, 
App., 23 So.2d 669. 

97. Neb—Blxby v. Ayers, 298 N.W. 
533, 139 Neb. 652. 

98. Cal.—Chapman v. Tiekwick 
Stages System, 4 P.2d 283, 117 Cal. 
App. 560. 

99. La—Monroe Hardware Co. v. 
Monroe Transfer & Warehouse Co., 
App., 167 So. 498. 

1. La.—Vernon v. Gillham, App., 179 
So. 476. 

Mo—Hornsby v. Fisher, 85 S.W.2d 
589. 

2. Va.—Barry v. Tyler, 199 S.E. 496, 
171 Va. 381. 

3. Cal.—Thomson v. Bayless, 150 P. 
2d 413, 24 Cal 2d 543—Kline v. Bar- 
kell, 158 P.2d 51, 68 Cal.App 2d 765 
—Callison v. Dondero, 124 l\2d 852, 
61 Cal.App.2d 403—Scoville v. Kcg- 
lor, 80 P.2d 162, 27 CalApp.2d 17. 
motion denied 84 P.2d 212, 29 Cal. 
App.2d 66. 

Me.—Tibbetts v. Dunton, 174 A. 453, 
133 Me. 128. 

Minn.—Medved v. Doolittle, 19 N.W. 

2d 788, 220 Minn. 352. 

Mo.—Smith v. Producers Cold Stor¬ 
age Co., App., 128 S.W.2d 299. 

Neb.—Huston v. Robinson, 13 N.W.2d 
885, 144 Neb. 553. 

Okl.—Roadway Express v. Baty, 114 
P.2d 935, 189 Okl. 180. 

Or.—Watt v. Associated Oil Co., 260 
P. 1012, 123 Or. 60. 

Pa.—Bricker v. Gardner, Com.Pl., 56 
Dauph.Co. 384, affirmed 48 A 2d 
209, 355 Pa. 35. 

Vt.—Farren v. McMahon, 1 A.2d 726, 
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110 Vt. 55—Hall v. Royce. 192 A. 
193, 109 Vt. 99. 

Presumption, is rebuttable 
Vt.—Hall v. Royce, supra. 

4. Ala.—Cosby v. Flowers, 30 -So 2d 
694, 249 Ala. 227. 

Cal—Thomson v. Bnyless, 150 P.2d 
413, 24 Cal 2d 543—Kl:ne v. Burk¬ 
ett, 168 P 2d 51, 68 Cal.App.2d 765 
—Woods v. Walker. 124 P 2d 844, 
51 Cul App 2d 307—Breaux v. 

Soares, 64 P.2d 146, 18 Cal.App.2d 
489. 

Mo —Smith v. Producers Cold Stor¬ 
age Co., App., 128 S.W.2d 299 
Okl.—Roadwny Express v. Baty, 114 
P.2d 935, 189 Okl. 180. 

Or.—Watt v. Assoc ated Oil Co., 260 
P. 1012, 123 Or. 50. 

Pa—Bricker v. Gardner, Com.Pl., 
56 Dauph Co. 384. 

5. C.—Ayers v. Atlantic Greyhound 
Corp., 37 S.E.2d 737, 208 .SC. 267. 

Vt.—Hall v. Royce, 192 A. 193, 109 
Vt. 99. 

Practicality of parking off highway 

Under a statute forbidding park¬ 
ing on the highway when It is prac¬ 
tical to park off the highway, the 
burden is on defendant to prove that 
it was not practical to park off th* 
highway.—Scoville v. Keglor, 80 P. 
2d 162, 27 Cal.App 2d 17, motion de¬ 
nied 84 P.2d 212. 29 Cal.App 2d 66— 
Casey v. Gritsch, 36 P.2d >696, 1 
Cal.App 2d 206. • 

5. Neb—Huston v. Robinson, 18 N. 
W.2d 885, 144 Neb. 553. 

Pa.—Bricker v. Gardner, 48 A.2d 
209, 355 Pa. 35. 

6. Ill.—Jones v. Illinois Iowa Power 
Co.. 41 N.E.2d 115, 314 Ill. App. 204. 

Tex.—Galveston Truck Line Corpo¬ 
ration v. Moore, Civ.App., 107 S. 
W.2d 426, error dismissed. 
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Right of way. A violation of the right of way 
at an intersection may raise a rebuttable 7 presump¬ 
tion or inference of negligence 8 and place the bur¬ 
den of explaining the accident on the violator. 9 
There is authority for the view that, where a pedes¬ 
trian under an ordinance has the right of way at a 
street intersection, defendant has the burden of 
proving that he used reasonable care to avoid in¬ 
flicting an injury on a pedestrian at a street inter¬ 
section. 1 ® 

Signals . Under a statute requiring a horn or 
other signal device to be sounded when reasonably 
necessary, the burden of proof is on plaintiff to 
show not only that it was necessary to sound the 
horn or other device, 11 but also that it was not 
sounded. 18 A failure to give or sound a signal or 
warning of the approach of a motor vehicle when 
the circumstances are such as to require it has been 
considered as prima facie evidence of negligence. 13 


Proof that a motor vehicle stopped suddenly without 
warning may warrant an inference or presumption 
of negligence, 14 and plaintiff need not show the ab¬ 
sence of conditions absolving defendant from fault 
in doing so. 16 The failure to signal before making 
a turn may raise a presumption of negligence, 18 but 
the failure to signal must be established by plain¬ 
tiff. 17 

Turns. A failure to comply with the statutes or 
rules of the road in making a turn may warrant a 
presumption or inference of negligence. 18 

Violation of traffic signal or sign . The violation 
of a traffic signal or sign 19 or a violation of a traf¬ 
fic regulation requiring a vehicle to stop before en¬ 
tering or crossing a main highway 20 warrants a pre¬ 
sumption or inference of negligence. The burden 
has been held to be on plaintiff to prove the exist¬ 
ence of the sign and its visibility, 21 but it has also- 


Unless distriot Is duly signposted, 

it Is presumed to be outside business 
or residential district, within stat¬ 
ute forbidding parking on highway 
outside such districts.—-Kline v. 
Barkett, 158 P.2d 51, 68 Cal App.2d 
765. 

7. La.—Pender v. Bonfanti, App, 
13 So.2d 105. 

42 C.J. p 1208 note 35. 

8 . La.—Pender v. Bonfanti, supra. 
Me.—Gregwure v. Poliquin, 190 A. 

811, 135 Me. 139—Fitts v Marquis, 
140 A. 909, 127 Me. 75—Dansky v 
Kotimaki. 130 A. 871, 125 Me. 72. 
All presumptions are against viola, 
tor 

Under statute providing that vehi¬ 
cle entering public highway from pri¬ 
vate road or drive shall yield right 
of way to all vehicles approaching 
on such highway, all presumptions 
are against violator, who assumes 
risk of his acts and must use great¬ 
er care than if he had not violated 
statute.—Goff v. Sinclair Refining 
Co., La.App., 162 So. 452. 

Presumption of little value 
In an action arising out of an 
intersectional collision, the prt sump¬ 
tion arising from having the right of 
way is of little value except in case 
of entire absence of other ovidcnce. 
—Langenegger v. McNally, 171 P 2d 
316, 50 N.M. 96. 

9. Colo.—Brothers v. Chatflcld, 154 
P.2d 46, 113 Colo 7—Kracaw v. 
Michelettl, 276 P. 333, 85 Colo. 384 
—Boyd v. Close, 267 P. 1079, 82 
Colo. 150. 

42 C.J. P 1208 note 38. 

10. Wash.—Elmberg v. Plelow. 194 
P. 549, 118 Wash. 589. 


11. Mo—Huger v. Doerr, App, 170 
S.W.2d 689. 

42 C.J. p 1208 note 40. 

12. Conn—Paskewicz v. Hickey, 149 
A. 671, 111-Conn. 219. 

Mo.—Huger v. Doerr, App., 170 SW. 
2d 689. 

42 C.J. p 1208 note 41. 

Need not prove signal was heard 

Okl—Banta v Hestand, 75 P.2d 415, 
181 Okl. 551. 

13. Mich—Kinsler v. Simpson, 240 
N.W 98, 257 Mich. 7. 

42 C.J. p 919 note 24. 

14. Mmn.—Landcon v. De Jung, 17 
N W 2d 648, 219 Minn 287 

N.Y.—Oorsnck v. Eastern Parkway 
Brownsville Sr Esst New York 
Transit Relief Ass'n, 230 N.Y.S. 
470, 472, 224 App.Div. 760. 
Presumption rebuttable 

Violation of statute requiring mo¬ 
torist to give appropriate signal of* 
intention to stop is only prima facie 
evidence of negligence, but a prima 
facie case imports negligence and re¬ 
quires explanation.—Landeen v. De 
Jung, 17 N.W.2d 648, 219 Minn, 287. 

15. N.Y —Corsack v. Eastern Park¬ 
way Brownsville & East New York 
Transit Relief Ass’n, 230 N.Y.S. 
470. 472, 224 App.Div. '760. 

16. Va.—Scott v Cunningham, 171 
S.E, 104, 161 Va. 367. 

17. Conn —Seney v. Trowbridge, 16 
A.2d 573, 127 Conn. 284. 

Va.—.Scott v. Cunningham, 171 S.E? 
104, 161 Va. 367. 

18. Me.—Rouse v Scott, 164 A. 872, 
132 Me. 22—Bolduc v. Garcelon, 
144 A. 395, 127 Me 482. 

Wash.—Stack v L. J. Dowell, Inc., 
19 P.2d 125, 172 Wash. 8. 
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Prima facie evidence 

Violation of statute relative to 
manner of turning at intersection 
constitutes prima facie evidence of 
negligence.—Lein v. John Morrell & 
Co, 224 N.W. 576, 207 Iowa 1271. 

19. Conn.—Olson v. Musselman, 15- 
A 2d 879, 127 Conn. 228. 

Minn.—Litman v. Walso, 1 N.W. 2d 
391. 211 Minn. 398. 

Wash —Metzger v. Moran, 96 P.2d 
580, 1 Wash.2d 657. 

Violation by fire-lighting apparatus 
Cal —Isaacs v. City and County of 
San Francisco, 167 F.2d 221, 73 Cal. 
App 2d 621. 

Significance of lines 

Licensed operators of automobiles 
are presumed to understand s’gnifl- 
cance of painted lines In center of 
highway used to denote division of 
road into one-way lanes.—Himmel v. 
Finkelstein, 4 A 2d 657, 90 N.H. 78. 

90. Wash.—Metzger v. Moran, 96 P* 
2d 580, 1 Wash.2d 657. 

Subsequent ordinance 

In action for personal injuries 
arising out of collision between de¬ 
fendants' truck with rear end of 
plaintiff's truck after plaintiff's 
truck had stopped at stop sign erect¬ 
ed at intersection, wherein plaintiff 
abandoned all assignments of negli¬ 
gence except defendants’ failure to 
stop before crossing the intersecting 
road, as required by ordinances, and 
ordinance making the intersecting 
road a major street did not become 
law until after the date of the acci¬ 
dent, there was failure of proof of 
negligence.—Bach v. Dlekroeger, Mo. 
App., 167 S.W.2d 934. 

31. Conn.—Olson v. Musselman, 19 
A.2d 879, 127 Conn. 22 & 
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been held that a motorist may not be heard to say 
that he did not know of the sign or see it. 22 Traffic 
signals and signs have been presumed to be law¬ 
fully erected and maintained. 28 

Warning lights . The burden is on plaintiff to prove 
an assertion that defendant failed to display warn¬ 
ing lights at a time when required, 24 but such fact, 
when established, warrants an inference or presump¬ 
tion of negligence 25 which may be rebutted, 26 but it 
casts on defendant the burden of excusing or justify¬ 
ing his violation and showing that he was free from 
fault. 27 It has been held, where a statute requires 
the placing of warning lights or flares when a mo¬ 
tor vehicle is parked on the highway under certain 
circumstances, that proof of such parking places the 
burden on defendant to show compliance with the 
statute, 28 and that plaintiff makes out his case by 
showing a violation of such statute, 29 and that the 
burden is on defendant to show justification for the 
violation. 30 The burden has been held to be on 


plaintiff to prove facts establishing the duty to post 
warnings or flares. 81 

§ 511(5). -Responsibility or Liability for 

Negligence or Misconduct 

a. In general 

b. Ownership 

c. Possession and control 

a. In General 

The burden is on the plaintiff to establish the defend¬ 
ant's responsibility or liability for the negligence or mis¬ 
conduct which caused the injury. 

The burden is on plaintiff to prove defendant's 
responsibility or liability for the negligence or mis¬ 
conduct which caused the injury, 32 as, for example, 
that he was the driver 33 or is responsible for the 
driver's acts, as discussed infra § 511(6), and, where 
such facts arc material to a recovery, to establish 
the identity of the vehicle which caused the inju¬ 
ry, 34 and to show that defendant was the owner, as 


S3. Wash—Metzger v. Moran, 96 P | 
2d 680, 1 Wash 2d 657. 

S3. Ala—Harris v. Blythe, 130 So 
*548, 222 Ala. 48. 

N.Y.—Bailey v. Herrmann, 1 N.Y.S 
2d 404. 253 App Div. 125, followed 
in 1 NYS.2d 405, 2*53 App Div. 126 
—Meadows v. Lewis, 257 NY.S 
137, 235 App Div. 243. 

Vt.—-Stone v. Wood, 157 A. 829, 104 
Vt. 105. 

Xn absence of question as to va¬ 
lidity of stop sign, plaintiff was not 
required to prove official authoriza¬ 
tion for erection of sign.—Linden- 
haum v. Barbour, 2 P.2d 161, 213 
Cal. 277. 

Effect on right of way 

While stop signs may be pre. 
sumed to have been erected by prop¬ 
er authority, where it is claimed that 
a right of way rule is abrogated be¬ 
cause a stop sign was near the in¬ 
tersection of the two ways involved, 
it cannot be assumed without evi¬ 
dence that one of the ways was & 
through way and that the stop sign 
was erected under authority of the 
highway commission.—Hill v. Jan- 
son, 31 A.2d 236. 139 Me. 344. 

24. Ky.—Roederer’s Adm’x v. Gray, 
•69 S.W.2d 998, 253 Ky. 669. 

25. U.S.—Sheehan v. Nims, C.C.A. 
Vt., 75 F.2d 293. 

Me.—Baker v. McGary Transp. Co., 
36 A.2d 6, 140 Me. 190. 

N.Y.—Gibson V. State, 19 NY.S.2d 
405, 173 Misc. 893, affirmed 21 N. 
Y.S.2d 362, 259 App.Dlv. 1104. 

Vt.—Labrecque v. American News 
Co., 58 A.2d 878. 

_ Prim* fade evidence 

Failure to have statutory load 


lights and taillight on trailer with 
which vehicle collided was prirnn 
facie evidence of negligence —Taka- 
hashi v White Truck & Transfer 
Co.. 59 P 2d 161, 15 Cal App.2d 107. 
Tailllghts 

Presumption obtained that tail- 
lights met requirements of statute 
and burden was on plaintiff to show 
that they did not.—Sumner v. Thom¬ 
as. 33 S E.2d 825, 72 Ga.App. 351. 

26. U.S.—Sheehan v. Nims, C.C A. 
Vt., 75 F 2d 293. 

Tex.—Taber v. Smith, Civ.App., 26 
•S.W.2d 722. 

27. U.S.—Sheehan v. Nims, C.C.A. 
Vt., 75 F.2d 293. 

Ala.—Cosby v. Flowers, 30 So.2d 
694, 249 Ala. 227. 

Ill.—Piper v. Spcronl, 47 N.E.2d 120, 
317 111.App. 540. 

Minn.—Martin v. Tracy, 246 N.W. 
6, 187 Minn. *529. 

Vt.—Labrecque v. American News 
Co., 58 A.2d 873. 

Sufficiency of substitute light 

In action against state for death 
of occupant of automobile which 
ran into the rear of an unlighted 
army truck, burden was on state to 
show that flashlight employed by 
a guardsman to give warning was 
substantially as efficient as lights 
required by statute.—Gibson v. State, 
19 N.Y.S.2d 405, 173 Misc. 893, affirm¬ 
ed 21 N.YJ3.2d 362, 269 App.Div. 1104. 

28. Cal.—Barone v. Jones, 177 P.2d 
30, 77 Cal.App.2d 656. 

29. N.H.—MacDonald v. Appleyard, 
53 A.2d 434. 

30. N.H.— MacDonald v. Appleyard, 
supra. 


31. Ky.—Basham’s Adm’x v. Witt, 
159 S.W.2d 990, 289 Ky. *639. 

32. Ala.—Hawkins v. Barber, 163 So. 
608, 231 Ala. 53. 

Fla.—Dowling v Nicholson, 135 So. 
288, 101 Fla 672. 

Ind—Franklin v. Kirkpatrick, 33 N. 

E.2d 111, 218 Ind. 397. 

Fa.—Murphy v. Wolverine Expr« ss, 
38 A 2d 511, 155 Pa Super 125— 
Alfandre v. Bream, 7 A.2d 502, 135 
Pa Super. 538—Mitchell v. Ellmak- 
er, 4 A.2d 592, 134 Pa.Super. 583 

33. Ill.—Nelson v. Stutz Chicago 
Factory Branch, 173 N.E. 394, 341 
111 387. 

Mass—Hinds v. Brown, 167 N.E. 832, 
268 Mass. 55. 

Presence iu vehicle 

Defendant’s presence in th« vehi¬ 
cle does not warrant a presumption 
that he was driving at the time — 
McCanna v. Silke, 134 P. 1063, 75 
Wash. 383. 

Owner shown to have been driving 

is presumed to have continued dr.v 
ing during balance of trip.—Ohio 
Bell Telephone Co. v. Lung, 196 N.E. 
371, 129 Ohio St. 505. 

34. Fla.—Dowling v. Nicholson, 135 
So. 288, 101 Fla. 672. 

P&.—Bowling v. Roberts, 88 A. 600, 
235 Pa. 89. 

Tex.—Corpus Juris quoted in Long- 
4 horn Drilling Corporation v. Pa¬ 
dilla, Civ.App., 138 SW.2d 164, 
166. 

Admission of ownership does not 
relieve plaintiff of burden.—Florida 
Motor Lines v. Millian, 24 So.2d 710, 
15 7 Fla. 21. 
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discussed infra subdivision b of this section, or had 
possession and control of the vehicle as discussed 
infra subdivision c of this section, 

b. Ownership 

(a) In general 

(b) Ownership as raising presumption 

of liability 

(c) Registration as raising presumption 

of liability 

(a) In General 

The burden la on the plaintiff to establish the de¬ 


fendant’s ownership of the vehicle whloh Inflicted the In¬ 
jury, but ownership may be presumed from poaaeaalon 
or registration of the vehicle or, In the case of a business 
vehicle, from the fact that It bears the defendant's name. 

The burden is on plaintiff to establish defendant’s 
ownership of the motor vehicle which inflicted the 
injury where such fact is material to a recovery. 86 

A presumption that a particular person is the 
owner may be based on the fact that he had pos¬ 
session, 38 or, in the case of a commercial vehicle, 
that his name appeared on the motor vehicle, 87 or 
on any other facts or circumstances reasonably 


3S. Ala.—Mi-Lady Cleaners v. Mc¬ 
Daniel, 179 So 908, 235 Ala. 469. 
116 A.L.R. 639—Hawkins v. Bar¬ 
ber, 163 So. 608, 231 Ala. 53. 

Fla.—Fletcher Motor Sales v. Coon¬ 
ey, 27 So.2d 289, 158 Fla. 223. 
Iowa—Putnam v. Bussing-, 2-6C N.W. 
559, 221 Iowa 871—Tigue Sales Co. 
v. Reliance Motor Co., 221 N.W. 
514, 207 Iowa 667. 

N.Y.—Bennett v. Nazzaro, 258 N.Y. 
S. 828, 144 Misc. 450. affirmed Ben¬ 
nett v. Nazarro, 261 N.Y.S. 1018, 
287 App.Dlv. 866. 

N.C.—Cook v. Stedman, 186 S.E. 317, 
210 N.C. 345—Cole v. Asheville 
Funeral Home. 176 SE *553, 207 
N.C. 271—Jeffrey v. Osage Mfg 
Co.. 150 S.E. 603, 197 N.C. 724, fol¬ 
lowed in Lewis v. Basketcria 
Stores, 161 S E. 924. 201 N.C. 849. 
Okl.—Connelly v. Loub, 38 P 2d 555, 
169 Okl. 627. 

Pa.—Little v. Four Wheel Drive 
■Sales So., 179 A. 550, 319 Pa. 409— 
Chamberlain v. Riddle, 38 A 2d 521, 
155 Pa.Super. 607—Murphy v. Wol¬ 
verine Express, 38 A.2d 511. ^ 55 
Pa.Super. 125—Morris v. Ward, 24 
A.2d 775, 148 Pa Super. 28, reversed 
on other grounds 26 A.2d 926, 34 5 
Pa. 226—Alfandre v. Bream, 7 A 2d 
602, 13*5 Pa.Super. 638—Mitchell v. 
Ell maker, 4 A.2d 592, 134 Pa.Super. 
683—Axelrod v. Franklin, 167 A. 
239, 109 Pa.Super. 300—Preston v. 
•Schroeder, Com.Pl., 27 Dcl.Co. 350 
Tenn.—Forman v. Washington, 3 
Tenn.App. 567. 

Tex.— Corpus Juris quoted la Long¬ 
horn Drilling Corporation v. Pa¬ 
dilla, CivApp, 138 S.W 2d 164, 
166—Wilhite v. Harton, Civ.App, 
11*6 S.W.2d 807—-Waco Cotton 0,1 
Mill of Waco v. Walker, Civ.App.. 
103 S.W.2d 1071—Harper v. High¬ 
way Motor Freight Lines, Civ.App., 
89 S.W. 2d 448, error dismissed. 

42 C.J. P 1208 note 61. 

Community property ^ 

Property standing in the name of 
a husband or wife is presumed to 
be community property and a hus¬ 
band denying that a motor vehicle 
owned by his wife is community 
property has the burden of proving 


it—U. S. Fidelity & Guaranty Co. v 
Moore, 119 So 886, 9 LaApp. 429. 

36. Neb.—Fincgold v. Union Outfit¬ 
ting Co, 193 NW. 331, 110 Neb. 
202 . 

Tenn.—Forman v. Washington, 3 
Tenn.App 567. 

Possession by married woman 

The presumption is just as strong 
that the wife owns the automobile 
as it is that the husband owns it; 
the common-law rule presuming that 
the property in the possession of 
the wife is the property of the hus¬ 
band has been abrogated.—Forman 
v. Washington, supra. 

37. U S.—Constitution Pub. Co. v. 
Dale. C.C.A.Ala., 164 F.2d 210— 
Falstaff Brewing Corporation v. 
Thompson, C.C.A.Neb., 101 F.2d 
301. certiorari denied 59 S Ct. 834, j 
307 U.S. 631, 83 L Ed. 1514—Do- j 
marek v. Bates Motor Transport 
Lines, C C A.I11., 93 F.2d 522—Lib¬ 
erty Baking Co. v. Kellum, C.C A. 
Pa. 79 F.2d 931—Young v. Wilky 
Carrier Corpoiat:on, D.C Pa., 54 F. 
iSupp. 912. affirmed, C.C A., 160 F. 
2d 764, certiorari denied 66 S.Ct. 
470, 326 U.S. 786, 90 L Ed. 477. 

Cal—Nash v. Wright, 186 P.2d 686, 
78 Cal App.2d 63. 

Fla.—Florida Motor Lines V. MI1- 
lian, 24 So.2d 710, 157 Fla. 21. 

Ky —Webb v. Dixie-Ohio Express 
Co., 165 S.W.2d 539, 291 Ky. 692. 

Mo—Frohoff v. Adams, App., 108 S. 
W.2d 615. 

Mont.—Ashley v. -Safeway Stores, 47 
P.2d 53, 100 Mont. 312. 

Neb.—Myers v. McMaken, 27*6 N.W. 
167, 133 Neb. 524. 

Pa.—Sweeney v. City of Pittsburgh, 
34 A 2d 67, 348 Pa. 80—Softon v. 
Valley Dairy Co., 28 A.2d 313, 345 
Pa 324—Nalevanko v. Marie, 195 
A, 49, 328 Pa. 586—Talarico v. Ba¬ 
ker Office Furniture Co., 149 A. 
883, 298 Pa. 211—Henry v. Beck, 
36 A 2d 734, 154 Pa.Super. 585— 
Alfandre v. Bream, 7 A.2d 502, 135 
Pa.Super. 538—Reed v. Horn’s Mo¬ 
tor Express, 187 A. 275, 123 Pa. 
Super. 411—Rhoades v. Terminal 
Warehouse Co., 10 Pa.Dist. ft Co. 
622. 


Tex.—Farley v. Nix, Civ.App., 199 

5 W 2d 670—Gladewater Laundry 

6 Dry Cleaners v. Newman, Civ. 
App., 141 S.W.2d 951, error dis¬ 
missed, judgment correct—Lewis 
v. J. P. Word Transfer Co., Civ. 
App, 119 SW.2d 106, enor refused 
—Wilhite v. Horton, Civ.App, 116 
S.W. 2d 807—Klrklln v. Standard 
Coffee Co., Civ.App., 114 S W.2d 262 
—Freeman v. Texas Bread Co.* 
Civ.App., Ill S.W,2d 307. 

Trade-name or trade-mark 

D.C—Callas v. Independent Taxi 
Owners' Ass'n, 66 F.2d«^92, 62 App. 
DC. 212, certiorari denied Inde¬ 
pendent Taxi Owners' A^-s’n v. 
Callas. 54 S.Ct. 89, 290 U.S. 669, 
78 LEd. 578. 

Pa.—Nalevanko v. Marie, 195 A. 49. 
328 Pa 586—Talarico v. Baker Of¬ 
fice Furniture Co, 149 A. 883, 298 
Pa. 211—Hartig v. American Ice 
Co, 137 A. 867, 290 Pa 21—Alfan¬ 
dre v. Bream, 7 A.2d 502, 135 Pa. 
Super. 538. 

Tex.—J A. & E. D. Transport Co. 
v. Rusin, Civ.App., 202 SW2d 693, 
set aside on other giounds 206 S. 
W.2d 95. 

Exact correspondence of name and 
designation on vehicle 

(1) In order to raise presumption 
of ownership of automobile, it Is 
not necessary that there shculd be 
an exact correspondence between, 
designation on vehicle and actual 
name of alleged owner.—M dora v. 
Alflerl, 17 A 2d 873, 341 Ta. 27—Reed 
v. Horn's Motor Express, 187 A. 275, 
123 Pa.Super. 411—Vance v. Freedom 
Oil Works Co., *73 A. 49*6, 113 Pa. 
Super. 280. 

(2) The words "Farmers Dairy" on 
truck involved in accident did not 
create presumption that "Farmers 
Dairy Association" of another state 
owned the truck, since quoted words 
seem to be a generic term designat¬ 
ing a type of establishment rather 
than name of a particular concern, 
especially where legend on truck in¬ 
dicated that truck was owned and 
operated by an individual not con¬ 
nected with the asaoclatlon.—Midom 
v. Alflerl, supra* 
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warranting an inference of ownership. 38 His own¬ 
ership may also be presumed from the fact that he 
holds the license, 89 that the tag number on the car 
corresponds to the number of a car registered in 
his name, 40 that it bears license plates issued to, 


or owned by, him, 41 or that it is registered in his 
name, 42 even though he is a dealer in motor vehi¬ 
cles. 43 

This presumption of ownership of the motor ve¬ 
hicle is not conclusive 44 and may be rebutted, 48 but 


Corporate or individual ownership 
The rule that fact that name of de¬ 
fendant was painted or inscribed in 
some manner on motor vehicle rais¬ 
es a presumption or is prima facie 
evidence that defendant owned such 
vehicle applies to any business, re¬ 
gardless of whether it 1 b incorporat¬ 
ed. is a partnership, or is one own¬ 
ed by one or more individuals.—J. A. 
& E. D. Transport Co. v. Rusin, Tex. 
Clv.App, 202 S W 2d 603, set aside on 
other grounds 206 S.W.2d 95. 

Two names 

Where vehicle had the names of 
corporate defendant and of an in¬ 
dividual on it, there was a presump¬ 
tion of ownership ^nd agency as to 
both.—Young v. Wilky Carrier Cor¬ 
poration, D.C Pa., 54 F Supp. 912, af¬ 
firmed, C.C A., 150 F 2d 764, certio¬ 
rari denied 66 S Ct. 470, 326 U.S. 786, 
90 L.Ed. 477. 

Name on eontents of vehicle, but 

not on vehicle, Is not sufficient to 
raise presumption of ownership of 
vehicle—Henry v. Beck, 36 A.2d 734, 
154 Pa.Super 585—Henry v. B'*ck, 
PaCom.Pl, 56 York Leg.Rcc. 209 
Absenoe of other testimony 

Testimony merely showing that 
truck had defendant’s name painted 
on its side followed by words “Ice 
Cream” did not make out a prima fa¬ 
cie case of ownership sufficient to 
force defendant to go forward with 
his evidence, especially where there 
was no testimony that defendant was 
in ice cream business or used a truck 
similarly lettered.—Dufresne v. 
Cooper, 11 A.2d 3, 64 RI. 120. 

38. Mich.—O’Brien v. Loeb, 201 N. 
W. 488. 229 Mich. 405. 

Xisting as defendant’s property by 
tax official 

Tex.—Lewis v. J. P. Word Transfer 
Co.. Clv.App., 119 S.W.2d 106, error 
refused. 

Mere foot that person was In mo¬ 
tor vehicle at time of accident does 
not raise presumption that he was 
owner.—McCanna v. Silke, 134 P. 
1063, 75 Wash. 883. 

Presumption or infersnos of owner¬ 
ship not warranted 

Ala.—Mi-Lady Cleaners v. McDaniel, 
179 So. 908, 235 Ala. 469, 116 A.L.R. 
639. 

39. N.Y.—Bogorad v. Dix, 162 N.Y.S. 
992. 176 App.Div. 774. 

Or.—Henry v. Condit, 53 P.2d 722, 
152 Or. 848, 108 A.L.R. 131. 

Tsx.—Corpus Purls Quoted In Long¬ 


horn Drilling Corporation v. Padil¬ 
la, Clv.App., 138 S W.2d 1-64, 166 
Wis—Kruse v. Weigand, 235 N.W 
426, 204 Wis. 195, followed in 23-5 
N.W. 431, 204 Wis. 206, 235 N.W 
431, 204 Wis. 207, 235 N.W. 431. 
204 Wis. 208, two cases, and Wool 
ard v. Weigand, 23-5 N.W. 432, 204 
Wis. 209. 

40. Tex.—Corpus Juris Quoted in 

Longhorn Drilling Corporation v 
Padilla, Clv.App., 138 S.W.2d 164 
166. 

42 C.J. p 1209 note 54. 

41. Ala.—Shipp v. Davis, 141 So. 
366, 25 Ala App. 104. 

Pa.—Walker v. Hornbeck, Com.Fl, 
45 Lack.Jur. 257. 

S.C.—-Craig v. Clearwater Mfg. Co , 
200 S.E. 765, 189 S C. 176. 

Tex.—Empire Gas & Fuel Co. v 
Muegge, 143 S.W.2d 763, 135 Tux 
520. 

Sale of vehicle 

Under a statutory provision that 
on the sale of a motor vehicle the 
delivery thereof shall not be deem¬ 
ed to have been made until the seller 
has removed his license number 
plates, where the vendor has failed 
to remove his plates for the year 
in which he sold the car, it will be 
conclusively presumed, as far as 
the rights of the public are con¬ 
cerned, that he was the owner and 
operator of the car, at least for such 
year.—Peters v. Casualty Co. of 
America. 172 P 220, 101 Wa^h 208 
—42 C.J. p 1209 note 65. 

42. Ala.—Cox v. Roberts, 27 So.2d 

617, 248 Ala. 372. 

Fla.—Farrelly v. Heuacker, 159 So. 
24, 118 Fla. 340. 

Ky.—Vansant v. Holbrook’s Adm’r, 
146 S.W.2d 337, 285 Ky. 88. 

La.—Brunning v. Brock, App., 191 
So. 551. 

N.Y.—Gerald v. Simpson, 299 N.Y S. 
348, 252 App.Div. 340—Scholick v. 
Fifth Ave. Coach Co., 68 N.Y.S.2d 
208, 188 Misc. 476. 

S.C.—Hewitt v. Fleming, 173 S.E. 
808, 172 S.C. 266. 

Tenn.—English v. George Cole Mo¬ 
tor Co., Ill S.W.2d 386, 21 Tenn. 
App. 408—Phillips-Buttorff Mfg. 
Co. v. McAlexander, 15 Tenn.App. 

618. 

Tex.—Empire Gas & Fuel Co. v. 
Muegge, 143 S.W.2d 763, 13-5 Tex. 
520—Corpus Juris Quoted In Long¬ 
horn Drilling Corporation v. Pa¬ 
dilla, Clv.App., 138 S.W.2d 164, 
, 166. 

42 C.J. p 1209 notes 58, 66, 
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43. N.Y.—Buono v. Stewart Motor 
Trucks, 26 N.YJS.2d 986, 261 App. 
Div. 1095. 

Okl.—Norton v. Harmon, 133 P.2d 

206, 192 Okl. 36. 

Or.—Henry v. Condit, 53 P.2d 722, 
152 Or. 348, 103 A.L.R. 131. 

°a.—Frew v. Barto, 26 A.2d 905, 345 
Pa. 217—Frew v. Barto, Com PI.. 
52 Dauph.Co. 147, affirmed 26 A.2d 
905, 345 Pa. 217—Preston v 

Schroeder, Com.Pl., 27 Del .Co. 350 
—Seman v. Schwartz, Com.Pl., 4 
Sch.Reg. 394, 51 York 143. 

Wis—Borkenhagen v. Baertschi, 800 
N.W. 742, 239 Wis. 21. 

Sale of vehicle 

The fact that a tag. bearing the 
license number of the manufacturer, 
is left on a vehicle which has been 
sold and paid for does not raise an 
inference that the vehicle is not 
owned or controlled by the person 
to whom it has been sold —Janlk v. 
Ford Motor Co., 147 N.W. 510, 180 
Mich. 557. 52 L.R.A ,N.S., 294, Ann. 
Oas.l916A 669. 

44. N.Y.—Gerard v. Simpson, 299 N. 
Y.S. 348, 252 App.Div. 340. 

Or.—Henry v. Condit, 53 P.2d 722, 
162 Or. 348, 103 A.L.R. 131. 

46. Ala.—Shipp v. Davis, 141 So. 

3'66, 2-5 Ala App. 104 
Fla—Farrelly v. Heuacker, 169 So. 
21, 118 Fla. 340. 

La.—Brunning v. Brock, App., 191 So. 
551. 

Mont.—Ashley v. Safeway Stores, 47 
P.2d 53. 100 Mont. 312. 

NY.—Gerald v. Simpson, 299 N.Y S. 

348, 252 App.Div. 340. 

Pa—Sweeney v. City of Pittsburgh. 
34 A.2d 67, 348 Pa. 80—Sefton v. 
Valley Dairy Co., 28 A.2d 313, 345 
Pa. 324—Frew v. Barto, 26 A.2d 
905, 345 Pa. 217—Henry v. Beck, 
36 A.2d 734, 154 Pa Super. 585— 
Reed v. Horn’s Motor Express, 187 
A. 275, 123 Pa.Super. 411—Preston 
v. Schroeder, Com.Pl., 27 Del Co. 
350—Walker v. Hornbeck, Com.Pl., 
45 Lack.Jur. 257. 

Tenn.—Phillips-Buttorff Mfg. Co. v. 

Alexander, 15 Tenn App. 618. 
Wis.—Kruse v. Weigand, 235 N.W. 
426, 204 Wis. 195. followed in 233 
N.W. 431, 204 Wis. 206, Smith v. 
Weigand, 235 N.W. 421, 204 Wis. 

207, 235 N.W. 431, 204 Wis. 208. 
two cases, and Woodard v. Wei¬ 
gand, 235 N.W. 432, 204 Wis. -209. 

42 C.J. P 1209 note 57. 

Weight and sufficiency of evidence 
to rebut presumption of ownership 
see infra | 518. 



MOTOR VEHICLES 


61 C.J.S. 


| 511(5) 

it establishes a prima facie case of ownership 46 and 
puts the burden on defendant to come forward with 
evidence denying ownership. 47 It has been held 
that the presumption of ownership is not evidence, 48 
but merely an administrative assumption or rule of 
procedure 49 which drops out of the case when the 
facts are established by evidence. 60 

Continuance of ownership. Where it is shown 
that a vehicle once belonged to defendant, a pre¬ 
sumption arises that the ownership continues. 51 
While this presumption may be rebutted, 52 owner¬ 
ship is presumed to continue until a change is af¬ 
firmatively shown by defendant. 63 

(b) Ownership as Raising Presumption of 
Liability 

At a general rule, ownership of the motor vehicle 


which Inflicted the Injury may warrant a presumption that 
the owner Is liable therefor, that the owner had possession 
and control of the vehicle, and that Its operator was hi* 
agent or servant acting within the scope of his employ¬ 
ment and on the owner’s business and with the authority 
or consent of the owner. 

In a number of jurisdictions, sometimes by reason 
of statute, it has been held that ownership of a mo¬ 
tor vehicle may warrant a presumption that the 
owner is responsible for the manner in which it is 
driven and is liable for its negligent or wrongful 
use. 64 Proof of defendant's ownership has also 
been regarded as sufficient to raise the presumption 
that at the time of the injury the vehicle was in 
the possession, or under the control, of defendant, 
either in his own person or in that of one, such as 
his agent or employee, for whose conduct he is re¬ 
sponsible. 55 Likewise, particularly where a statute 


46. La—Brunnlng v. Brock, App., 
191 So. 551. 

47. Tex—Empire Gas & Fuel Co. v 
Muegge, 143 S.W.2d 763, 136 Tex 
520. 

48. U.S.—Constitution Pub. Co. v. 
Dale, C.C.A Ala., 164 F 2d 210. 

Ill.—Dean v. Hotter, 65 N.E 2d *572. 
828 Ill.App. 206. 

Tex.—Pioneer Mut. Compensation 

Co. v. Diaz, 177 SW.2d 202, 142 
Tex. 184—Empire Gas & Fuel Co. 
v. Muegge, 143 S W 2d 763, 135 
Tex. 520—Haden Co. v. Riggs, Civ. 
App.. 84 S.W.2d 789, affirmed Riggs 
v. Haden Co., 94 SW.2d 152, 127 
Tex. 314. 

Presumption of ownership as suffi¬ 
cient to raise a question of fact 
see infra § 52*6. 

49. Tex.—Pioneer Mut. Compensa¬ 
tion Co. V. Diaz, 177 fiW.2d 202, 
142 Tex. 184—Empire Gas & Fuel 
Co. v. Muegge, 143 S.W.2d 763, 135 
Tex. 520. 

BO. U.S.—Domarek v. Bates Motor 
Transport Lines, C.C.A.I1L, 93 F. 
2d 522. 

Ill.—Dean v. Hotter, $5 N.E.2d 572, 
328 Ill.App. 206. 

Neb.—Myers v. McMaken, 276 N.W. 
167, 133 Neb. 624. 

Tex.—Pioneer Mut. Compensation Co. 
v. Diaz, 177 S.W.2d 202, 142 Tex. 
184—Empire Gas & Fuel Co. v. 
Muegge. 143 SW.2d 763, 135 Tex. 
520—Haden Co. v. Riggs, Civ.App., 
84 S.W.2d 789. affirmed Riggs v. 
Haden Co., 94 S.W.2d 152, 127 Tex. 
814. 

Bl. Tex.—Corpus Juris quoted in 

Longhorn Drilling Corporation v. 
Padilla, Civ.App., 138 S.W.2d 164, 
166. 

42 C.J. P 1209 note 61. 

Failure to report sal# 

Presumption of continuing owner¬ 
ship by not notifying county olerk 
of automobile's sale was held not ap¬ 


plicable, where car had been recent¬ 
ly brought into state for sale, and 
had never been previously used or 
registered in state —Leonard v Fin¬ 
ney. 43 S.W 2d 213. 163 Tenn. 318 
Purchase after accident 

Where defendant in automobile 
collision case claimed to have pur¬ 
chased truck involved subsequent 
to accident, it must be presumed, in 
absence of contrary proof, that stat¬ 
ute relating to transfer of second¬ 
hand motor vehicles was strictly 
complied with and that bill of sale 
for truck was in defendant’s pos¬ 
session.—Harper v. Highway Motor 
Freight Lines, Tcx.Civ.App., 89 S.W. 
2d 448, error dismissed 

52. Tex.—Corpus Juris quoted in 

Longhorn Drilling Corporation v. 
Padilla, Civ.App., 138 SW.2d 164, 
166. 

42 C .T. p 1209 note 62. 

53. Neb —Finegold v. Union Outfit¬ 
ting Co, 193 N.W. 331, 110 Neb. 
202 . 

54. Cal —Hathaway v. Matthews, 
258 P. 712, 85 Cal App. 31 

La.—Coon v. Monroe Scrap Material 
Co., App., 191 So. 607. 

Mo.—Hampe v. Versen, 32 S.W.2d 
793, 224 Mo. 1144. 

N.Y.—Ermann v. Kahn, 242 N.Y.S. 
573, 229 App.Div. *693, affirmed 175 
N.E. 342, 255 N.Y. 627. 

Wis,—Hanson v* Engebretson, 294 
N.W. 817, 237 Wis. 126. 

The reason for the rule that proof 
of ownership of an automobile driv¬ 
en by another makes a prima facie 
case of owner's liability for Injuries 
caused in its operation is that wheth¬ 
er automobile was being operated in 
prosecution of owner's business is 
matter peculiarly within owner’s 
knowledge, so that when the reason 
for the rule falls, the rule does not 
apply.—Hanson v. Engebretson, su¬ 
pra. 


Doctrine held applicable to both 
pleasure and business vehicles 

Mo.—Hampe v. Versen, 32 SW.2d 
793. 224 Mo.App. 1144. 

The terms “owner** and “owner¬ 
ship'* which are not defined in stat¬ 
ute making a person driving an auto¬ 
mobile with owner's consent owner’s 
agent in case of accident, and mak¬ 
ing proof of ownership prima facie 
evidence that person operated au¬ 
tomobile with owner’s consent, must 
be defined by judicial determination, 
made in a manner giving effect to the 
objects and purposes of the statute. 
—Mason v. Automobile Finance Co, 
121 F.2d 32, 73 App.D.C. 284. 

55. D.C.—Walsh v. Rosenberg, 81 F. 
2d 559, 65 App.DC. 167, certiorari 
denied 56 SCt. 747, 298 U.S. 668, 
80 LEd. 1388—Curry v. Stevenson, 
26 F 2d 534, 68 App D.C. 162. 
Iowa.—Waldman v. Sanders Motor 
Co., 243 N.W. 656, 214 Iowa 1139. 
Mo.—Murphy v. Tumbrink, App., 25 
S.W. 2d 133. 

N.J.—Cowan v. Kaminow, 26 A.2d 
258, 128 N J.Law 398—Coopersmith 
v. Kolt, 196 A. 649, 119 N.J.Law 
474—Efstathopoulos v. Federal 
Tea Co., 196 A. 470, 119 N.J.Law 
408—Onufer v. Strout, 183 A. 215, 
116 N.J.Law 274—Shields v. Yellow 
Cab, 174 A. -567, 113 N.J Law 479— 
Kirrer v. Bromberg, 172 A. 498, 113 
N.J.Law 98—Fullmer v. Scott-Pow- 
ell Dairies, 166 A. 129, 111 N.J Law 
44—Conway v. Pickering, 1*66 A. 
76, 111 N.J.Law 16—Dooley v. 

Saunders-U-Drlve Co., 162 A. 656, 
109 N.J.Law 296—Lilly v. Duck¬ 
worth, 140 A. 397, 104 N.J.Law 
387—Okin v. Essex Sales Co., 135 
A. 821, 103 N.J.Law 217, affirmed 
138 A. 922, 104 N.J.Law 181— 
Katz v. Essex Sales Co.. 135 A. 
821, 108 N J.Law 217, affirmed 188 
A. 921, 104 N.J.Law 174—Ianuzxi 
v. Public Service Interstate 
Transp. Co., 163 A. 81, 10 N.J.Mizd. 


218 



61 C.J.S. 


MOTOR VEHICLES 


I 511(5) 


so provides, proof of ownership has been regarded tor of the vehicle was a servant or agent of the 
as sufficient to raise a presumption that the opera- owner 56 and was acting within the scope of his em- 


1205—Le Strange v. Krivit, 168 A. 
117, 10 N.J.Misc. 146—Owens v. 
Cerullo, 155 A. 759, 9 N.J.Misc. 776 
—Corsaro v. Ambrose, 153 A. 712, 
9 N.J.Misc. 323—Iannuzzi v. Bish¬ 
op, 161 A. 477, 8 N.J.Misc. 609— 
Sadofsky v. Frain, 147 A. 729, 7 
N.J.Misc. 1064—Winter v. North 
Jersey Bus Co., 135 A. 473, -5 N J. 
Misc. 42. 

Pa.—Haring v. Connell, 90 A. 910, 244 
Pa. 439. 

Wash.—Carlson v. Wolski, 147 P.2d 
291, 20 Wash. 2d 323—Davis v. 

Browne, 147 P.2d 263, 20 Wasli.2d 
'219—MoiTltt v. Kruegrr, 120 P.2d 
•512, 11 Wash.2d 658—Van Court v. 
Lodge Cab Co., 89 P.2d 206, 198 
Wash 630. 

Wis.—Kruse v. Weigand, 235 N.W. 
426, 204 Wis. 195, followed in 235 
N W 431, 204 Wis. 206, Smith v 
Weigand, 235 N.W. 431, 204 Wis 
207, 235 N.W. 431. 204 Wis. 208, 
two cases, and Woodard v. Wei¬ 
gand, 235 N.W. 432, 204 Wis 209. 
42 CJ. p 1209 note 70. p 1210 note 
94. 

Season for rule 

The presumption has been adopted 
by the courts as a reasonable rule 
because of inconvenience, difficulty, 
and in many casos impossibility of 
otherwise proving by affirmative evi¬ 
dence that driver of vehicle was act¬ 
ing under control and direction of 
owner—Kavanaugh v. Wheeling, 7 
S.E 2d 125, 175 Va 105. 

Vehicle left unattended 

When automobile is found unat¬ 
tended. in apparent violation of traf¬ 
fic regulations, it is presumed to 
have been so left by owner, or serv¬ 
ant acting within authority.—New¬ 
ell Contracting Co. v. Berry, 134 So. 
870, 223 Ala. 109. 

Ownership in third person 

Pedestrian, having conceded that 
defendant did not own truck caus¬ 
ing injuries, had burden of rebut¬ 
ting presumption that owner was in 
control, and of establishing that 
owner had surrendered control to 
defendant as hirer of truck and 
driver, mere division of control be¬ 
tween owner and defendant being 
insufficient.—Richter v. Merola Bros., 
277 N.Y.S. 288, 243 App.Div. 392. 

50. U.S.—Falstaff Brewing Corpora¬ 
tion v. Thompson, C.CA.Neb., 101 
F.2d 301, certiorari denied 59 S.Ct. 
834, 307 U.S. 631, 83 L.Ed. 1514- 
Department of Water and Power 
of City of Los Angeles v. Ander¬ 
son, C.C.A.Nev., 96 F.2d 577, cer¬ 
tiorari denied 59 S.Ct. 69, 305 U. 
S. 507, 83 L.Ed. 386. 

Ala.—Peoples v. Seamon, 31 So. 2d 88, 
249 Ala. 284—Cox v. Roberts, 27 


So.2d 617, 248 Ala 372—Craft v. 
Koonce, 187 So. 730, 237 Ala. 652— 
Alabama Power Co. v. McGehee, 
154 So. 105, 228 Ala. 505—Newell 
Contracting Co. v. Berry, 134 So. 
870, 223 Ala. 109—Jefferson Coun¬ 
ty Burial Soc. v. Cotton, 133 So. 
256, 222 Ala. 578—Walker v. Ste¬ 
phens. 127 So. 668, 221 Ala. 18— 
Cruse-Crawford Mfg. Co. v. Ruck¬ 
er, 123 So. 897, 220 Ala. 101—Tul- 
lis v. Blue, 114 So. 185, 216 Ala. 
577—Deaton Truck Line v. Tillman, 
30 So.2d 584, 33 AlaApp. 143— 
United. Wholesale Grocery Co v. 
Minge Floral Co., 142 So. 586, 
25 Ala.App. 153, certiorari denied 
142 So 587, 225 Ala. 160. 

Cal —Malmstrom v. Bridges, 47 P.2d 
336, 8 Cal App 2d 5—Hughes v 

Quackcnbush, 37 P.2d 99, 1 Cal 
App.2d 349—Kananannkoa v Bada- 
lamente, 6 P 2d 338. 119 Cal App 
231—Strasburger v Prescott, 295 
P. 357, 111 Cal App 104—Maberto 

V. Wolfe, 289 P 218, 106 Cal App. 
202 . 

Contra Wilson v. Drocge, 294 P. 
726, 110 Cal App. 578 
DC—Simon v. City Cab Co, 78 F. 
2d 506, 64 App DC. 364, certio¬ 

rari denied 56 S.Ct. 173, 296 U.S. 
640, 80 L.Ed. 455—Simmons v. 

Brooks, 72 F 2d 8-6. 63 App D.C. 
293—Casque v. Saidman, Mun App , 
44 A 2d 537. 

Idaho—Willi v. Schaefer, Hitchcock 
Co. 25 P 2d 167, 53 Idaho 367. 
Ill.—McCarty v. O. H Yates & Co.. 
14 NE.2d 254, 294 Ill App. 474— 
Paulsen v Cochfleld, 278 Ill App. 
596—Howard v. Amerson, 236 HI. 
App. 587 

La.—Norman v. Little, 129 So. 459, 14 
La.App. 298. 

Md.—Finney v. Frevel, 37 A 2d 923, 
183 Md. 355—Wagner v. Page. 20 
A 2d 164, 179 Md. 465—Gutheridge, 
on Behalf and to Use of Ring En¬ 
gineering Co. v. Gorsuch, 8 A.2d 
885, 177 Md. 109—Phipps v. Milli¬ 
gan, 199 A. 498, 174 Md 438— 
Pennsylvania. R. Co. v. Lord, 151 
A. 400, 159 Md. 518. 

Mo.—Benson v. Smith, App., 38 S. 

W. 2d 743. 

N.J.—Hoffman v. Lasseff, 164 A. 293, 
110 N.J.Law 122. 

N.Y.—St. Andrassy v. Mooney, 186 
N.E. 867, 262 N.Y. 368—Traub v. 
Blum, 31 N.Y.S 2d 735, 263 App 
Div. 92—Irolla v. City of New 
York, 280 N.Y.S. 873, 155 Misc 
908. 

Okl —Norton v. Harmon, 133 P.2d 
206, 192 Okl. 36. 

Or.—Bunnell v. Parelius, 111 P.2d 
88, 166 Or. 174—Ellenberger v. 
Fremont Land Co., 107 P.2d 837, 
165 Or. 375—Lehl v. Hull, 64 P.2d 
290, 152 Or. 470—Miller v. Semler, 
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2 P.2d 233, 137 Or. <10, rehearing: 
denied Millar v. Semler, 3 P.2d 987, 
137 Or. 610—Judson v. Bee Hive 
Auto Service Co., 297 P. 1050, 136 
Or. 1, 74 A.L.R. 944. 

Pa.—'Sweeney v. City of Pittsburgh, 
34 A.2d 67, 348 Pa. 80—Sefton v. 
Valley Dairy Co., 28 A.2d 313, 
345 Ta. 324—Frew v. Barto, 26 A 
2d 905, 345 Pa. 217—McFidden v. 
Pennzoil Co., 9 A.2d 412, 336 Pa. 
301—Henry v. Beck, 36 A.2d 734, 
154 Pa.Super. 585. 

Tex.—Farley v. Nix, Civ.App., 199 
S.W.2d 670—Boydston v. Jones, 
Civ.App., 177 S.W 2d 303—Alfano 
v. International Harvester Co. of 
America, Civ.App., 121 S.W 2d 466, 
error rismissed—Kirklin v. Stand¬ 
ard Coffee Co, Civ App., 114 S.W. 
2d 263—Freeman v. Texas Bread 
Co, Civ.App., Ill S.W 2d 307- 
Harper v Highway Motor Freight' 
Lines. Civ App, 89 S.W.2d 448. 
error dismissed. 

Va—Sydnor & Hundley v. Bonifant, 
164 SE 403, 158 Va. 703. 

Wash—Pickering v. Hanson, 183 P. 
2d 487, 28 Wath 2d 603—Bradley v. 
S. L. Savidge, Inc., 123 P.2d 780, 
13 Wash 2d 28—Handley v. Ana- 
cortes Ice Co., 105 P.2d 50*5, 5 
Wash 2d 38 4. 

WVa—Lacewell v. Lampkin, 13 S.E. 
2d 583, 123 W.Va. 138—Shahan v. 
Jones. 177 S E. 774, 115 WVa. 749 
—Ercole v. Daniel, 141 S E. 631, 
105 W.Va 118. 

Wis—Sevey v Jones, 292 NW 436, 
235 Wis. 109—Laurent v. Plain, 
281 N.W. 660, 229 Wis. *75—Hahn 
v. Smith, 254 N.W. 750, 215 Wis. 
277. 

42 C.J. p 1210 note 90. 

Inference, not presumption 

Cal —Pozzobon v. O’Donnell, 36 P. 

2d 23*6, 1 Cal.App 2d 151. 

Or.—Jasper v. Wells, 144 P.2d 505. 
173 Or. 114—Bunnell v. Parellvs. 
Ill P 2d 88, 166 Or. 174. 

In Connecticut 

(1) Statute providing that, in ac¬ 
tion to recover damages for negli¬ 
gent operation of defendant's auto¬ 
mobile by another, operator sh ‘111 be 
presumed to be defendant’s agent 
and that defendant shall have bur¬ 
den of rebutting such presumption, 
is not unconstitutional as arbitrary 
or unreasonable.—Koops v. Gregg, 32 
A.2d 653, 180 Conn. 185. 

(2) Prior to the statute, it was 
held that there was no presumption 
that the operator of a motor vehicle 
was the owner’s agent or servant.— 
Smith ▼. Firestone Tire & Rubber 
Co., 177 A. 524, 119 Conn. 483—Mid¬ 
dletown Trust Co. v. Bregman, 174 A. 
67, 118 Conn. 651—Matulis v, Cans, 
141 A. 870, 107 Conn. 562. 
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ployment, 67 and, at least In the case of commercial 
vehicles,® 8 on the owner’s business or for his pur¬ 
poses.® 8 It has also been presumed, sometimes by 


reason of statute, that one who operates a vehicle 
does so with the authority or consent of the own¬ 
er.™ 


57. TJ.S.—Falstaft Brewing Corpora- 
tion v. Thompson, C.C.A.Neb., 101 
F.2d 301, certiorari denied 59 S. 
Ct. 834, 807 U.S. 631, 83 L.Ed. 1314 
—Department of Water and Pow¬ 
er of City of Los Angeles v. An¬ 
derson, C.C.A.Nev., 95 F.2d 577, 
certiorari denied 59 S.Ct. *69, 306 

U. S. 607. 83 L.Ed. 386. 

Ala.—Peoples v. Seamon, 31 So.2d 
88, 249 Ala. 284—Cox v. Roberts, 27 
So.2d 617, 248 Ala 372—Alabama 
Power Co. v. McGehee, 164 So. 105, 
228 Ala. 605—Newell Contracting 
Co. v. Berry, 134 So. 870, 223 Ala. 
109—Jefferson County Burial Soc. 
v. Cotton, 133 So. 256, 222 Ala. 
678—Walker v. Stephens, 127 So 
668, 221 Ala. 18—Cruse-Crawford 
Mfg. Co. v. Rucker, 123 So. 897, 
220 Ala 101—Tullis v. Blue, 114 
So. 185, 216 Ala 677—Bruner v. 
Eubanks, 33 So.2d 374, 33 AlaApp. 
26*6, certiorari denied 33 So.2d 376, 
260 Ala. 100—Deaton Truck Line 
v. Tillman, 30 So.2d 584, 33 Ala 
App. 143—Southeastern Const. Co. 

V. Robbins, 27 So 2d 703, 32 Ala. 
App. 532, followed in 27 So.2d 708, 
and 27 So.2d 709, three cases, 248 
Ala. 371, 372, certiorari denied 27 
So. 2d 70*5, 248 Ala. 367—United 
Wholesale Grocery Co. v. Mingo 
Floral Co., 142 So. 686, 25 Ala. 
App. 153, cert.orari denied 142 So. 
687, 225 Ala. 160. 

Cal.—Malmstrom v. Bridges, 47 F.2d 
336, 8 Cal.App.2d 5. 

D.C.—Simon v. City Cab Co., 78 F 2d 
606, 64 App D C 364. certiorari de¬ 
nied 56 S.Ct. 173, 296 US. 64u, 80 
L.Ed. 455. 

Ill.—McCarty v. O. H. Yates & Co., 
14 N.E.2d 254, 294 Ill.App. 474— 
Paulsen v. Cochfleld, 278 Ill.App. 
696. 

La.—Norman v. Little, 129 So 469, 
14 La.App. 298. 

Md.—Finney v. Frevel, 37 A.2d 923, 
183 Md. 365—Gutheridge, On Be¬ 
half and to Use of Ring Engineer¬ 
ing Co. v. Gorsuch, 8 A.2d 885, 177 
Md. 109. 

Mo.—Benson v. Smith, App., 38 S.W. 
2d 743. 

N.J.—Dooley v. flaunders-U-Drive 
Co., 162 A. 5*56, 109 N.J.Law 29*5 
—Nichols v. Grunstein, 144 A. 593, 
105 N.J.Law 363. 

N.Y.—St. Andrassy v. Mooney, 386 
N.B. 867, 262 N.Y. 368—'Traub v. 
Blum. 81 N.Y.S.2d 735, 263 App. 
Div. 92. 

Okl.—Norton v. Harmon, 133 P.2d 
206, 192 Okl. 36. 

Or.—Judson v. Bee Hive Auto Serv¬ 
ice Co., 297 P. 1060, 136 Or. 1, 74 
A.L.R. 944. 

Pa.—Sweeney v. City of Pittsburgh, 


34 A.2d -67, 848 Pa. 80—Sefton v. 
Valley Dairy Co., 28 A.2d 313, 345 
Pa. 324—Frew v. Barto, 26 A.2d 
905, 345 Pa. 217—Henry v. Beck, 
36 A.2d 734, 154 Pa.Super. 585— 
Alfandre v. Bream, 7 A.2d 502, 136 
Pa.Super. 538. 

Tex.—Boydston v. Jones, Civ.App., 
177 S.W.2d 303—Gladewatcr Laun¬ 
dry & Dry Cleaners, Civ.App , 141 
S.W.2d 951—Alfano v. Internation¬ 
al Harvester Co of America, Civ. 
App., 121 S.W.2d 466. error dis¬ 
missed—Kirklin v. Standard Cof¬ 
fee Co, Civ.App., 114 S.W 2d 263 
—Freeman v. Texas Bread Co., Civ. 
App , 111 S.W.2d 307—Harper v. 
Highway Motor Freight Lines, Civ. 
App, 89 S.W. 2d 448, error dis¬ 
missed 

Wash.—Bradley v. S L Sandge, Inc., 
123 P.2d 780, 13 Wash. 2d 28— 

Handley v. Anacortcs Ice Co., 106 
P 2d 50-5. 6 Wash 2d 384. 

Wis—Sevey v. Jones, 292 NW. 436, 
235 Wis. 109—Laurent v. Plain, 
281 NW. 660, 229 Wis. 75. 

42 CJ. It 1212 note 22. 

58. Ky.—Union Transfer & Storage 
Co. v. Fryman’s Adm’r, 200 S W.2d 
953, 304 Ky. 422. 

Pa—Kunkel v. Vogt, 47 A.2d 195, 
354 Pa. 279—Blakey v. Capinna, 
36 A 2d 789. 349 Pa. 144—McFad- 
den v. Pennzoil Co., 9 A.2d 412, 336 I 
Pa. 301—Marach v. Kooistra, 198 
A. 66, 320 Pa. 324—Nalevanko v. 
Marie. 195 A. 49, 328 Pa. 586- 
Murphy v. Wolverine Express, 38 
A. 2d 511, 155 Pa.Super. 125—Al¬ 
fandre v. Bream, 7 A.2d 502, 135 
Pa Super. 538—Reed v. Horn's Mo¬ 
tor Express, 187 A. 275, 123 Pa 
Super. 411—Fritsch v. Eagle Const. 
Co, 93 Pittsb.Leg.J. 181. 

42 C.J. p 1212 note 23 [c], p 1216 
notes 69-61. 

Owner's name not on vehicle 

The presumption that a truck was 
being operated on its owners’ busi¬ 
ness at the time of accident since 
It was a business vehicle arose al¬ 
though truck did not display own¬ 
er’s name.—Marach v. Kooistra, 198 
A. 66, 329 Pa. 324. 

59. Ark.—Ball v. Hail, 118 S.W.2d 
668, 196 Ark. 491. 

Cal.—Cope v. Goble, 103 P.2d 698, 39 
Cal.App.2d 448—Phillips v. Cuccio, 
42 P 2d 1050, 5 Cal.App.2d 520. 
Md.—Finney v. Frevel, 37 A.2d 923, 
183 Md. 356. 

N.J.—Cowan v. Kamlnow, 26 A.2d 
258, 128 N.J.Law 398. 

N.Y.—Christie v. B. F. Vineburg, 
Inc., 19 N.Y.S.2d 252, 259 App.Div. 
342—Glasgow v. Weldt, 218 N.Y. 
8. 115, 218 App.Div. 749—Schwartz 
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v. Lawrence, 21* N.Y.S. 494, 214 
App.Div. 659—Schaedtler v. Shei- 
dow, 24 N.Y.S.2d 586. 

Okl.—Norton v. Harmon, 183 P.2d 
206, 192 Okl. 36. 

Or.—Ellenberger v. Fremont Land 
Co., 107 P.2d 837, 165 Or. 376— 
Kantola v. Lovell Auto Co., 72 P. 
2d 61. 157 Or. 634—Clark v. Shea, 
279 P. 639, 130 Or. 196. 

Tex.—Glade water Laundry A Dry 
Cleaners v. Newman, Civ.App., 141 
S.W.2d 951, error dismissed, judg¬ 
ment correct. 

Wash.—Hanford v. Goehry, 167 P.2d 
678, 24 Wash.2d 859—Bennett v. 
King County Cab Co., 27 P.2d 125, 
175 Wash. 216—'Steiner v. Royal 
Blue Cab Co., 20 P.2d 39, 172 Wash. 
396. 

W.Va.—Weismantle v. Petros, 19 S. 
E.2d 594, 124 W.Va. 180—Hollen v. 
Reynolds. 15 S E 2d 163, 123 W.Va. 
360—Jenkins v. Spitler, 199 S.E. 
368, 120 WVa. 514—Malcolm v. 
American Service -Co., 191 S.E. 627, 
13 8 W.Va. 637—Shahan v. Jones, 
177 S.E. 774, 116 W.Va. 749. 

Wis—Sevey v. Jones, 292 N.W. 436, 
235 Wis 109—Laurent v. Plain, 281 
NW. 660, 229 Wis. 75—Hahn v. 
Smith, 254 N.W. 750, 215 Wis. 277. 
42 C.J. p 1212 note 23. 

60. TT..S.—Martin v. Burgess, C.C. 

A.Ala, 82 F.2d 321. 

DC.—Rosenberg v. Murray, 116 F. 
2d 552, 73 App.D.C. 67—Gasque v. 
Saidman, MunApp, 44 A.2d 537. 
Fla—Dowling v. Nicholson, 135 So. 
288, 101 Fla. 672. 

Iowa.—Hunter v. Irwin, 263 N.W. 
34, 220 Iowa 693—Robinson v. 

Shell Petroleum Corporation, 251 
N.W. 613, 217 Iowa 1252—Heavilin 
v. Wendell, 241 N.W. 654, 214 Iowa 
844, 83 A.L.R. 872. 

Mich—Brkal v. Tletcher, 18 N.W.2d 
815, 311 Mich. 258—Rrtbaut v. Ven¬ 
able, 280 N.W. 129, 285 Mich. Ill 
—Pulford v. Mouw, 272 N.W. 713, 
279 Mich. 376—City of St. Joseph, 
for Use and Benefit of Fidelity 
Casualty Co., v. Grantham Motor 
Sales, 257 N.W. 701, 269 Mich. 
260. 

Minn.—Schultz v. Swift & Co., 299> 
N.W. 7, 210 Minn. 633—Ewer v. 
Coppe, 271 N.W. 101, 199 Minn. 78. 
Mo.—State ex rel. Vesper-Buick Au¬ 
tomobile Co. v. Daues, 19 S.W. 2d! 
700, 323 Mo. 388. 67 A.L.R. 157. 
N.Y.—St. Andrassy v. Mooney, 186 
N.B. 867, 262 N.Y. 368, reargument 
denied 262 N.Y.S. 907, 238 App.Div. 
793—Christie v. B. F. Vineburg, 
19 N.Y.S.2d 252, 259 App.Div. S4* 
—Glasgow v. Weldt, 218 N.Y.S. 
115, 218 App.Dlv. 749—Houlihan v. 

| flelengut, 25 N.Y-0.2d 371,175 Misa 
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On the other hand, ownership of a motor vehicle f 
has been held to raise no presumption of liability ; 61 
proof of ownership has been held to afford no pre¬ 
sumption that the vehicle was in the control of the 
owner or his agent, or engaged in the owner's busi¬ 
ness, at the time of the accident; 62 proof of own¬ 
ership has been held to be insufficient to raise a 
presumption that the operator of the vehicle was 
the agent or servant of the owner ; 63 and the mere 
fact of a driver's possession of a vehicle has been 


. held not to support an inference of the owner's con¬ 
sent to such use. 64 

In order to invoke these presumptions from own¬ 
ership, ownership must be proved 65 although a pre¬ 
sumption of ownership has been held sufficient for 
this purpose, 66 as where ownership is presumed 
from the fact that defendant's name appears on 
the vehicle 67 or that the vehicle is licensed or reg¬ 
istered in his name, or bears his license plates, 68 
but the contrary has also been held on the ground 


854, reversed on other grounds SI 
N.Y.S.2d 560, 263 App.Div. 811— 
Aarons v. Standard Varnish Works, 
296 N.Y.S 312. 163 Misc. 84, af¬ 
firmed 3 N Y.S.2d 910. 254 App Div. 
560—Witko v. Folito, 39 N.Y.S.2d 
843, reversed on other grounds 
Winnowoski v. Polito, 4*5 N.Y.S.2d 
747, 267 AppDiv. 849, reversed on 
other grounds 61 N.E 2d 425, 294 
NY 159, conformed to 65 NY.S 
2d 669, 2G9 App Div. 804. 

Or—Clark v. Shea, 279 P. 589, 130 
Or. 195 

42 C J. p 1211 note 1. 

Presumption of consent arising from 
use of vehicle by agent or servant 
see infra § 511 (6) b. 

Vehicle in army convoy 
The presumption is that driver of 
motor vehicle in a long army con¬ 
voy was driving with authority, 
which was not rebutted by mere 
showing of lack of express author¬ 
ity and of ambiguous printed regu¬ 
lations, in view o* the failure of 
government to disclose the rest of 
the relevant facts, and government 
was liable for negligent injury of 
another by such driver—Cox v. U. 
S., Ct.Cl , 73 F.Supp. 1022. 
tree by another 

With respect to presumption, aris¬ 
ing under statute from proof of own¬ 
ership, that automobile was being 
driven with permission of owner at 
time of accident, fact that automo¬ 
bile was being driven by some one 
other than person to whom owner 
had directly intrusted it was not con¬ 
trolling.—Aarons v. Standard Var¬ 
nish Works, 29-6 NY.S. 312, 163 Misc. 
84. affirmed 3 N.Y.S.2d 910, 254 App. 
Div. 560. 

61. Pa.—Martin v. Lipschltz, 149 A. 
168, 299 Pa. 211—Axelrod v. Frank¬ 
lin, 167 A. 239, 109 Pa.<Super. 300. 

62. Mass.—Canavan v. Qiblin, 122 
N.E. 171, 232 Mass. 297. 

68 . Oa.—Durden v. Maddox, 87 fl.E. 

2d 219, 73 Ga.App. 491. 

Ind.—Bojrab v. B & B Sand & Gravel 
Co., 156 N.E. 519, 86 Ind.App. 556. 
Ky.—-Webb v. Dixi e-Ohio Express 
Co.. 165 S.W.2d 589, 291 Ky. 692 
—Galloway Motor Co. v. Huffman's 
Adm'r, 187 S.W.2d 379, 281 Ky. 
841—Consolidated Coach Corpora¬ 


tion v. Bryant, 86 S.W.2d 88, 260 
Ky. 452—Spencer’s Adm’r v. Fisel, 
71 S.W.2d 955, 2-54 Ky. <503— 

Gainesboro Telephone Co. v. Thom¬ 
as. 28 S W.2d 34, 234 Ky. 373. 
Mass—Wilson v. Grace, 173 N.E. 

524, 273 Mass. 146. 

Miss.—Slaughter v. Holsomback, 147 
So. 318, 166 Miss. 643. 

Ohio—Goodyear Tire & Rubber Co. 
v Mnrhofer, 176 N.E. 120, 38 Ohio 
App. 143 

Utah—Saltas v. Affleck, 102 P.2d 
493, 99 Utah 65—Fox v. Lavender, 
56 l\2d 1049, 89 Utah 115, 109 A. 
Li U. 105. 

42 C.J. p 1210 note 89, p 1212 note 
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64. U.S.—Par iso v. Towse, C.C.A.N. 
Y., 45 F.2d 962. 

In California 

(1) Under statute imposing on au¬ 
tomobile owner liability for the neg¬ 
ligent operation of vehicle with the 
permission, express or implied, of 
owner, a permissive use may not be 
inferred from a showing of owner¬ 
ship alone so as to Impose liability 
on owner—Engstrom v. Auburn Au¬ 
tomobile Sales Corporation, 77 P.2d 
1059, 11 Cal 2d 64. 

(2) Presumptions under statute 
that person is innocent of crime and 
that law has been obeyed were held 
insufficient to sustain burden of 
proof on injured person to establish 
that automobile injuring him ^as 
operated with owner’s express or im¬ 
plied permission.—Bradford v Sar¬ 
gent, 27 P.2d 93, 135 Cal.App. 324. 

(3) There is, however, a presump¬ 
tion that one operating the automo¬ 
bile of another has necessary con¬ 
sent to make his act lawful.—Lan- 
fried v. Bosworth, 114 P.2d 406, 45 
Cal.App 2d 408—Hoffmann v. Lane. 
54 P 2d 477, 11 Cal.App.2d 665— 
Phillips v. Cucclo. 42 P 2d 1050, 5 
Cal.App.2d 620—Pozzobon v. O Don¬ 
nell, 36 P.2d 236, 1 Cal.App.2d 151. 

(4) Accordingly, in absence of evi¬ 
dence of relationship between driver 
and owner of automobile, presump¬ 
tion that driver was innocent of 
crime or wrong has been held to war¬ 
rant finding that driver operated au¬ 
tomobile with owner's consent so as 

I to make owner liable for damages oc¬ 
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casioned by negligence of driver.— 
Lanfried v. Bosworth, supra—Prick- 
ett v. Whapples, 52 P.2d 972, 10 Cal. 
App.2d 701. 

65. Ill —Ofsars v. Interstate Motor 
Freights System Co., 42 N.E.2d 
309, 314 Ill App. 673. 

NY—Aarons v Standard Varnish 
Works, 296 N.YS 312, 163 Misc. 
84, affirmed 3 N Y.S.2d 910, 254 
App.Div. 560. 

66. Pa—Sweeney v. City of Pitts¬ 
burgh, 34 A 2d 67, 348 Pa. 80— 
Sefton v. Valley Dairy Co, 28 A. 
2d 313, 345 Ta 324. 

67. U S.—FalstaiT Brewing Corpora¬ 
tion v. Thompson, C C A Neb , 101 
F.2d 301, certiorari denied 59 S Ct. 
834, 307 US. 631, 83 L Ed. 1614— 
Liberty Baking Co. v. Kell urn, C. 
CAPa. 79 F 2d 931. 

D.C—-Simon v. City Cab Co, 78 F. 
2d 506, 64 App.PC. 364. certiorari 
denied 56 S Ct. 173, 296 U.S. 640, 
80 LEd. 455. 

Pa—Sweeney v. City of Pittsburgh, 
34 A 2d 67. 348 Pa. 80—.Sefton V. 
Valley Dairy Co. 28 A.2d 313, 845 
Pa. 324—Nalevanko v. Marie, 195 
A. 49. 328 Pa. 586—Henry v. Beck, 
36 A.2d 734, 1-54 Pa.Super. *585. 

Tex—Gladewater Laundry & Dr y 
Cleaners v. Newman, Civ.App, 141 
SW.2d 951—Kirklin v. Standard 
Coffee Co., Civ.App, 114 SW.2d 
263—Freeman v. Texas Bn ad Co., 
Civ.App , 111 SW.2d 307. 

Vehicle owned by another 

A finding of agency arising out 
of fact that name of carrier from 
which recovery for damages was 
sought appeared on trailer truck de¬ 
pended on inference that truck was 
owned by carrier, but concession of 
ownership In another removed any 
evidential value from fact that car¬ 
rier’s name thus appeared.—Venuto 
v. Robinson, C.C.A.N.J., 118 F.2d 679, 
certiorari denied C. A. Ross, Agent, 
Inc. v. Venuto, 62 S.Ct. 68, 814 U.S. 
627, 86 L.Ed. 504. 

68 . Mo.—State ex rel. Vesper-Buick 
Automobile Co. v. Daues, 19 S.W. 
2d 700. 323 Mo. 388, 67 A.L.R. 167. 

N.Y.—Bogorad v. Dix, 162 N.Y.S. 992, 
176 App.Div. 774. 

Okl.—Norton v. Harmon, 188 P.2<t 
206, 192 Okl. 86. 
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that one presumption may not be based on anoth¬ 
er . 69 

These presumptions of liability, control, agency, 
and consent based on proof of defendant's owner¬ 
ship of the motor vehicle which inflicted the injury 


have been held to make a prima facie case as to 
the owner’s liability and responsibility 76 and to be 
sufficient to support a verdict against the owner . 71 
Ordinarily such presumptions are only prima fa¬ 
cie , 72 are not conclusive , 78 and may be rebutted . 74 


Pa.—Coates v. Commercial Credit 
Co., 165 A. 377, 310 Pa. 330—Har¬ 
ing v. Connell, 90 A. 910, 244 Pa. 
439. 

Wls.—Buchholz v. Kastner, 213 N. 
W. 329, 193 Wis. 224, followed in 
Buchholz v. Breitbach, 218 N.W. 
444, 193 Wis. 231. 

OoneluiTi presumption 

Under a statutory provision that 
on the sale of a motor vehicle the 
delivery thereof shall not be deemed 
to have been made until the vendor 
has removed his license number 
plates, where the vendor has failed 
to remove his plates for the year 
when he sold the car it will be con¬ 
clusively presumed, as far as the 
rights of the public are concerned, 
that the person who is operating the 
car is the agent of the vendor.—Pe¬ 
ters v. Casualty Co. of America, 172 
P. 220, 101 Wash. 208. 
inert vehicle 

Where an inert automobile or 
trailer is being towed by an automo¬ 
tive vehicle, a license tag on the 
inert vehicle merely announces its 
registration as a piece of freight, 
and raises no presumption that driv¬ 
er of towing vehicle is servant of 
owner of inert vehicle.—Puller v. 
Palazzolo, 197 A. 225, 329 Pa. 93. 

69. S.C.—Craig v. Clearwater Mfg. 

Co., 200 S.E. 765, 189 S.C. 176. 
Tex.—Empire Gas & Fuel Co v. 
Muegge, 143 S.W.2d 763, 135 Tex. 
620. 

76. Ala.—Craft v. Koonce, 187 So. 
730, 237 Ala. 652—Deaton Truck 
Line v. Tillman, 30 So.2d 584, 83 
Ala.App. 143. 

Cal.—Strasburger v. Prescott, 295 P. 
357, 111 Cal.App. 104—Hathaway 
v. Mathews, 258 P. 712, 85 Cal.App. 
31. 

D.C.—Senator Cab Co. v. Rothberg, 
Mun.App., 42 A.2d 24*5. 

Idaho.—Willi v. Schaefer Hitchcock 
Co.. 25 P.2d 167, 53 Idaho 367. 
Ill.—McCarty v. O. H. Yates & Co., 
14 N.E.2d 254, 294 IU.App. 474— 
Paulsen v. Cochfleld, 278 IU.App. 
696. 

Iowa.—Bridges v. Welzien, 300 NW. 
659, 231 Iowa 6—Mitchell v. Auto¬ 
mobile Underwriters of Des 
Moines, 281 N.W. 832, 225 Iowa 
906. 

Md.—Finney v. Frevel, 37 A.2d 928, 
183 Md. 355—Wagner v. Page, 20 
A.2d 164, 179 Md. 465. 

Mo.—Benson v. Smith, App., 38 S. 
W.2d 743—Hampe v. Versen, 82 8 . 
W.2d 798, 224 Mo.App. 1144. 


N.Y.—St. Andrassy v. Mooney, 186 
N.E. 867, 262 N.Y. 368—Deyo v. 
Belotte, 27 N.Y.S.2d 1, 261 App. 
Div. 1119, reargument denied 29 
N.Y.S.2d 910, 262 App Div. 921. 

appeal denied. 

Tox.—Merryman v. Zeleny, Civ.App., 
143 SW.2d 410—Harper v. High¬ 
way Motor Freight Dines, Civ App., 
89 S.W.2d 448, error dismissed. 

Va—Kavanaugh v. Wheeling, 7 S.E. 
2d 125, 175 Va. 105. 

Wash.—Carlson v. Wolski, 147 P.2d 
291, 20 Wash. 2d 323—Davis v. 

Browne, 147 P.2d 263, 20 Wash.2d 
219. 

Wis —Hanson v. Engelbretson, 294 
N.W. 817, 237 Wis. 126—Sevey v. 
Jones, 292 N.W 436, 235 Wis. 109 
—Laurent v. Plain, 281 N.W. 660, 
229 Wis. 76—Burger v. McKeith, 
224 N.W. 102, 198 Wis. 315. 
Strength of presumption. 

The strength of rule that plaintiff 
makes prima facie case by showing 
that defendant owned automobile in¬ 
juring plaintiff necessarily depends 
on circumstances and evidence In 
particular case, and rule disappears 
when surrounding circumstances are 
such that its recognition is unrea¬ 
sonable.—Arthurs v. Citizens' Coal 
Co., Ohio App., 47 N.E.2d 654. 

71. U.S.—Liberty Baking Co. v. Kel- 
lum, C.C.A.ra., 79 F.2d 931. 

Cal.—Heglin v. F. C. B. A Market, 
161 P.2d 97-6, 70 Cal App 2d 803. 
Ga.—Lee v. Queen, 46 S.E.2d 509, 
76 Ga.App. *513. 

Md.—Phipps v. Milligan, 199 A. 498, 
174 Md. 438—Pennsylvania R. Co. 
v. Lord, 151 A. 400, 159 Md. 518. 
N.Y.—St. Andrassy v. Mooney, 186 
N.E. 867, 262 N.Y. 368, reargument 
denied 262 N.Y.S. 907, 238 App. 
Div. 793. 

72. Iowa.—Mitchell v. Automobile 
Underwriters of Des Moines, 281 
N.W. 832, 225 Iowa 906. 

Md.—Taylor v. Wesley Freeman, 
Inc., 47 A.2d 500, 186 Md. 474. 

73. Md.—Taylor v. Wesley Freeman, 
Inc., supra. 

42 C.J. p 1209 note 74. 

Xu the absence of other evidence, 
however, the presumptions are con¬ 
clusive. 

U.S.—Department of Water and Pow¬ 
er of City of Los Angeles v. An¬ 
derson, C.C.A.Nev., 95 F.2d 577, 
certiorari denied 59 S.Ct. 64, 305 U. 
S. *607, 83 L.Ed. 386. 

Or.—Allum v. Ball, 124 P.2d 533, 
168 Or. 577. 


Wis.—Laurent v. Plain, 281 N.W. 
660, 229 Wis. 75. 

74. Ala.—Cox v Roberts, 27 So.2d 
617, 248 Ala. 372—Bruner v. Eu¬ 
banks, 33 So.2d 374, 33 Ala.App. 
2-66, certiorari denied 33 So 2d 376, 
250 Ala. 100—Diaton Truck Line 
v. Tillman, 30 So.2d 584, 33 Ala. 
App. 143. 

Arlz.—Lulfy v. Lockhart, 295 P. 975, 
37 Ariz. 488. 

Cal.—Hathaway v. Mathews, 258 P. 

712, 85 Cal.App. 31. 

D.C.—Rice v. Simmons, Mun.App, 
'53 A.2d 587—Senator Cab Co. v. 
Rothberg, Mun.App, 42 A.2d 245. 
Fla.—Dowling v. Nicholson, 135 So. 
288, 101 Fla. 672. 

Idaho.—Willi v. Schaefer Hitchcock 
Co.. 25 P.2d 167, 53 Idaho 367. 

Iowa—Robinson v. Shell Petroleum 
Corporation, 251 NW. 613, 217 

Iowa 1252—Heavilm V. Wendell, 
241 N.W. 654, 214 Iowa 844, 83 
AL.R 872. 

Md.—Maryland Cas. Co. v. Sause, 
57 A 2d 801—Taylor v % Wesley 
Freeman, Inc, 47 A 2d 600, 186 
Md. 474—National Trucking & 
Storage v Durkin. 39 A 2d 687, 
183 Md 584—Wagner v. Page, 20 
A.2d 16 I, 179 Md 465—Cuther.dgc. 
On Behalf and to Use of Ring En¬ 
gineering Co. v. Gorsuch, 8 A.2d 
885, 177 Md. 109. 

Mo—Benson v. Smith, App., 38 S.W. 
2d 743. 

N.J —Coopersmith v. Kalt, 196 A. 
649, 119 N.J.Law 474—Onufer v. 
■Strout, 183 A. 215, 116 N J Law 274 
—Dooley v. Saunders-U-Drive Co., 
162 A. 556, 109 N.J.Law 295. 

N.Y.—St. Andrassy v. Mooney, 186 
N.E. 867, 2-62 N.Y. 368—Schwartz 
v. Lawrence, 212 N.Y.S. 494, 214 
App.Dlv. 5*59. 

Pa.—Sweeney v. City of Pittsburgh, 
34 A 2d 67, 348 Pa. 80—Sefton v. 
Valley Dairy Co., 28 A.2d 313, 346 
Pa. 324—McF&dden v. Pennzoil Co., 

’ 9 A.2d 412, 336 Pa. 301. 

Tex.—Merryman v. Zeleny, Civ.App., 
143 S.W.2d 410—Alfano v. Inter¬ 
national Harvester Co. of America, 
Civ.App., 121 S.W.2d 466, error dis¬ 
missed. 

Va.—Kavanaugh v. Wheeling, 7 S.E. 
2d 125, 175 Va. 106—Sydnor & 
Hundley ▼. Bonifant, 164 S.E. 408, 
156 Va. 703. 

Wash.—Pickering v. Hanson, 183 P. 
2d 487, 28 Waah.2d 603—Carlson v. 
Wolski, 147 P.2d 291, 20 Wash.2d 
823—Davis v. Browne, 147 P.2d 263, 
20 Wash.2d 219—McMullen v. War- 
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While the presumptions from the fact of own¬ 
ership do not shift the burden of proof , 76 they 
put the burden on defendant to come forward with 
evidence that he is not liable or responsible for the 
operation of his motor vehicle . 76 It has been held 
that these presumptions are presumptions of law 77 
or administrative presumptions or rules of proce¬ 


dure , 76 but it has also been held that they are pre¬ 
sumptions of fact . 76 In any event, although there 
are some statements apparently to the contrary , 60 
it has been held that these presumptions are not 
evidence , 81 and go out of the case on proof of the 
facts , 82 whether such evidence is presented by plain¬ 
tiff or defendant . 83 Likewise, such presumptions 


ren Motor Co.. 25 P.2d 99. 174 
Wash. 454. 

W.Va.—Welsmantle v. Petros, 19 S. 

E. 2d 594, 124 W.Va. 180—Hollen v. 
Reynolds, 15 S.E.2d 163. 123 W.Va. 
360—Jenkins v. Spitler, 199 S.E. 
868. 120 W.Va. 614—Malcolm v. 
American Service Co., 191 S.E. 527, 
118 W.Va. 637. 

Wis.—Kowalsky v. Whyskey, 2 N.W. 
2d 704, 240 WW. 69—Hanson v. 
Engebretson, 294 N.W. 817, 237 
Wis. 126—Sevey v. Jones, 292 N. 
W. 436, 235 Wis. 109—Kruse v. 
Weigand, 235 N.W. 426, 204 Wis. 
195, followed in 235 N.W. 431, 204 
Wis. 206, Smith v. Weigand, 235 
N.W. 431, 204 Wis. 207, 235 N.W 

431, 204 Wis. 208 (two cases), and 
Woodard v. Weigand, 235 N.W. 

432, 204 Wis. 209—Buchholz v. 
Kastner, 213 N.W. 329, 193 Wis. 
224, followed in Buchholz v. Breit- 
bach, 218 N.W. 444. 193 Wis. 231. 

42 C.J. p 1209 note 75, p 1211 note 9 
Weight and sufficiency of evidence 
required for rebuttal see infra § 
518. 

75. Conn—Koops v. Gregg, 32 A.2d 
653, 130 Conn 185. 

Idaho.—Magee v. Hargrove Motor 
Co., 296 P. 774, 50 Idaho 44 2. 

Iowa—Bridges v. Welzien, 300 N.W. 
659, 231 Iowa 6—Allbaugh v. Ash¬ 
by, 284 N.W. 816, 226 Iowa 574- 
Hunter v. Irwin, 263 N.W. 34, 220 
Iowa 693 

Ohio—Arthurs v. Citizens' Coal Co., 
App., 47 N.E.2d 654. 

Tex.—Merryman v. Zeleny, Civ.App., 
143 S.W.2d 410. 

Wash.—Bradley v. S. L. Savidge, Inc., 
123 P.2d 780, 13 Wash 2d 28. 

Wis.—Hanson v. Engebretson, 294 N. 
W. 817. 237 Wis. 126—Burant v. 
Studzinskl, 291 N.W. 390, 234 Wis. 
385. 

70. U.S.—Falstaff Brewing Corpora¬ 
tion v. Thompson, C.C.A.Neb., 101 

F. 2d 30*1, certiorari denied 59 S.Ct. 
834, 307 U.S. 631, 83 L.Ed. 1514. 

Ala. —Cox ▼. Roberts, 27 So.2d 617, 
248 Ala. 372—William E. Harden, 
Inc. v. Harden, 197 So. 94, 29 Ala. 
App. 411. 

Conn.—Lockwood v. Helfant, 13 A.2d 
136, 126 Conn. 584—Leitzes v. F. L. 
Caulkins Auto Co., 196 A. 145, 123 
Conn. 469. 

D.C.—Rosenberg v. Murray, 116 F.2d 
552, 73 App.D.C. 67—Rio© v. Sim¬ 
mons, Mun.App,, 53 A.2d 687—Sen¬ 
ator Cab Co. ▼. Rothberg, Mun. 


App., 42 A.2d 245—Schwartzbach v. 
Thompson, Mun.App., 33 A.2d 624. 
Ill.—McCarty v. O. H. Yates & Co., 
14 NE.2d 254, 294 Ill.App. 474. 
Iowa.—McCann v. Downey, 290 N.W. 
690, 227 Iowa 1277—Hunter v. 

Irwin, 263 N.W. 34, 220 Iowa 693— 
Wolfson v. Jewett Lumber Co., 227 
N.W. 608, 210 Iowa 244, modified on 
other grounds 230 N.W. 336, 210 
Iowa 244. 

Mo —Hampe v. Versen, 32 S.W.2d 
793, 224 Mo. 1144. 

Or.—Judson v. Bee Hive Auto Serv¬ 
ice Co, 297 P. 1050, 136 Or. 1, 74 
A.L.Ii. 944. 

Pa.—Kunkel v. Vogt, 47 A.2d 195, 354 
Pa. 279—Blakey v. Capanna, 36 A. 
2d 789, 349 Pa. 144. 

Tex.—Merryman v. Zeleny, Civ.App., 
143 S W.2d 410. 

Va—Kavanaugh v. Wheeling, 7 S. 

E.2d 125, 175 Va. 105. 

Wash.—Bradley v. S. L. Savidge, 
Inc., 123 P.2d 780, 13 Wash.2d 28— 
Steiner v. Ruyal Blue Cab Co., 20 
P.2d 39, 172 Wash 396. 

W.Va.—Lacewcll v. Lampkin, 13 S.E. 

2d 583, 123 W.Va. 138. 

42 C.J. p 1209 note 77. 

77. Ala—Deaton Truck Line v. Till¬ 
man, 30 So.2d 584, 33 Ala.App. 143. 

78. U.S.—Martin v. Burgess, C C.A. 
Ala., 82 F.2d 321. 

Ala—Craft v. Koonce, 187 So. 730, 
237 Ala 552—Western Union Tele¬ 
graph Co. v. Gorman, 185 So 743, 
237 Ala. 146—Perfection Mattress 
& Spring Co v. Windham, 182 So. 
6, 236 Ala. 239—Grimes v. Fulmer, 
180 So 321, 235 Ala 645, followed 
in 180 So. 323, 235 Ala. 664, and 183 
So. 924, 28 AlaApp. 630—Mobile 
Pure Milk Co. v. Coleman, 161 So. 
829, 230 Ala. 432—Alabama Power 
Co. v. McGehee, 154 So. 105, 228 
Ala. 505—Newell Contracting Co. v. 
Berry, 134 So. 870, 223 Ala. 109- 
William E. Harden, Inc., v. Har¬ 
den, 197 So. 94, 29 AlaApp. 411. 
Anz.—Silva v. Traver, 162 P.2d 615, 
63 Ariz. 364. 

Tex.—Boydston v. Jones, Clv.App., 
177 S.W.2d 303. 

70. Ariz.—Lufty v. Lockhart, 295 P. 
975, 37 Ariz. 488. 

N.J.—Onufer v. Strout, 183 A. 216, 
116 N.J.L&w 274. 

Pa.—Kunkel v. Vogt, 47 A2d 195, 
354 Pa 279. 

Wash.—Bradley v. S. L. Savidge, 
Inc., 123 P.2d 780, 13 Wash.2d 28. 
Wis.—Hanson v. Engebretson, 294 N. 
W. 817, 237 Wis. 126—Burant V. 
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Studzinskl, 291 N.W. 390. 234 Wis. 
385. 

42 C.J. p 1212 note 23 [a] (1). 
Presumptions as sufficient to raise 
fact question see infra 8 526. 

00. Or.—Clark v. Shea 279 P. 539, 
130 Or. 195. 

81. Ala.—Western Union Telegraph 
Co. v. Gorman, 185 So. 743, 237 Ala. 
146—Perfection Mattress St Spring 
Co. v. Windham, 182 So. 6, 236 Ala. 
239—William E. Harden, Inc., v. 
Harden, 197 So. 94, 29 AlaApp. 
411. 

Ariz—Silva v. Traver, 162 P.2d 615, 
63 Ariz. 364. 

Conn.—Amento v. Mortensen, 37 A. 

2d 231. 130 Conn. 682. 

Iowa.—Hunter v. Irwin, 263 N.W. 34, 
220 Iowa 693. 

Ta.—Kunkel v. Vogt, 47 A.2d 195, 354 
Pa 279. 

Tex.—Boydston v. Jones, Civ.App., 
177 S.W.2d 303. 

Wash—Van Court v. Lodge Cab Co., 
89 P.2d 206. 198 Wash. 630—McMul¬ 
len v. Warren Motor Co., 25 P.2d 
99, 174 Wash. 464. 

42 C.J. p 1212 note 23 [a] (2). 

82. Ala—Peoples v. Seamon, 31 So. 
2d 88, 249 Ala. 284—Western Union 
Telegraph Co. v. Gorman, 185 So. 
743, 237 Ala 743. 

Ariz.—Silva v. Traver, 162 F.2d 615, 
63 Anz. 364. 

Conn.—Amento v. Mortensen, 37 A.2d 
231, 130 Conn. 682—Koops v. Gregg, 
32 A.2d 653, 130 Conn. 185—Leitzes 
v. F. L. Caulkins Auto Co., 196 A. 
145, 123 Conn 459 

Tenn—PhilUps-Buttorff Mfg. Co. v. 

McAlekander, 15 Tenn. App. 618. 
Wis.—Ilahn v. Smith, 254 N.W. 760, 
215 Wis. 277—Philip v. Schlager, 
253 N.W. 394, 214 Wis. 370. 

Facts 

Although the presumption goes out 
of the case, the facts on which the 
presumption is based remain.—Weis- 
mantle v. Petros, 19 S.E.2d 594, 124 
W.Va. 180—Hollen v. Reynolds, 15 S. 
E.2d 163, 123 W.Va. 360—Jenkins v. 
Spitler, 199 S.E. 368, 120 W.Va. 514. 

83. Idaho.—Magee v. Hargrove Mo¬ 
tor Co., 296 P. 774, 50 Idaho 442. 

Mich.—Brkal v. rietcher, 18 N.W % 2d 
815, 311 Mich. 258. 

Pa.—Kunkel v. Vogt, 47 A.2d 195, 854 
Pa 279. 

Tex.—Crabb v. Zanes Freight Agen¬ 
cy, Civ.App., 123 S.W.2d 752, error 
dismissed. Judgment correct. 

42 C.J. p 1211 note 11. 
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arc inapplicable where plaintiff prevents proof of 
the facts . 84 Where the presumptions are sufficient¬ 
ly rebutted, the burden of going forward with the 
evidence is again on plaintiff . 86 

(c) Registration as Raising Presumption of 
Liability 

Under tome statutes the registration of the motor ve¬ 
hicle which Inflicted the Injury In the defendant’s name 
as owner Is prime facie evidence of, or raises a presump¬ 
tion that, he Is liable and responsible for Its operation. 


Under some statutes proof of the registration of 
the motor vehicle in defendant's name as owner is 
prima facie evidence of, or creates a presumption 
that, the registrant was liable or responsible for the 
operation of the vehicle , 88 or that the person op¬ 
erating the vehicle was doing so as servant or 
agent of the registrant within the scope of his em¬ 
ployment , 87 and with the owner's consent and au¬ 
thority . 88 In order to invoke the presumption, reg¬ 
istration must be proved , 89 and it has been held that 
the presumption may not be based on ownership , 90 


Pleading 1 facts does not waive right 
to rely on presumption.—Leltzes v. 
F. L. Caulklns Auto Co., 196 A. 145 
123 Conn. 459. 

Attempt to prove consent does not 
preclude reliance on presumption.— 
Aarons v. Standard Varnish Works. 
296 N.Y.S. 312, 163 Misc. 84, affirmed 
8 N.Y.S.2d 910, 254 App.Div. 560. 

94 . Wis.—Hanson v. Engebretson, 
294 N.W. 817, 237 Wis. 126. 
Objsotion to evidence 

Where plaintiff prevented the proof 
of the facts by objecting to the intro¬ 
duction of such evidence, the rule 
that proof of ownership of an auto¬ 
mobile driven by another makes a 
prima facie case of owner’s liability 
for injuries caused In its operation 
was inapplicable.—Hanson v. Enge- 
bretson, supra. 

85. Conn—Amento v. Mortenscn, 37 
A.2d 231, 130 Conn. 682—Leitzes v. 
F. L. Caulklns Auto Co., 196 A. 145, 
123 Conn. 459. 

N.Y.—Milano v. Stuyvesant Auto 
Trading Co., 164 N.Y.S. 26. 

Tex.—Boydston v. Jones, Clv.App., 
177 S.W.2d 303. 

Wis.—rhillp v. Schlager, 253 N.W. 
394, 214 Wis. 370. 

9A Moss.—Bagin v. Craven, 67 N.E. 
2d 663, 316 Mass. 758—Le Blanc v. 
Pierce Motor Co.. 30 N E.2d 684, 
307 Mass. 535—Dineasoff v. Casey, 
29 N.E.2d 25, 306 Mass. 556—Boy- 
as v. Raymond, 20 N.E.2d 411, 302 
Mass. 519—Fallon v. Darney, 16 N. 
E.2d 462, 300 Mass. 365—Karpowicz 
v. Manasas, 176 N.E. 497, 275 Mass. 
418—Haun v. Le Grand, 168 N.E. 
180, 268 Mass. 582. 

R.I.—-Hill v. Cabral, 18 A.2d 145, 66 
R.I. 145—Gemma v. Rotondo, 5 A. 
2d 297, 62 H.I. 293. 122 A.L.R. 223. 
Tenn.—Racy Cream Co. v. Walden, 1 
Tenn.App. 653. 

Purpose of statute 

(1) The object of the statute 1 b to 
protect an innocent victim against 
financial loss following an accident in 
case the automobile is operated by a 
person other than the owner.—Hill v. 
Cabral, 2 A.2d 482, 62 R.I. 11, 121 A. 
L.R.-1072. 

(2) Such statutes manifest Intent 
to do away with the difficulty en¬ 


countered by Injured persons in try¬ 
ing to make formal proof that driver 
was operating in owner’s behalf at 
time of accident.—Legarry v. Finn 
Motor Sales, 23 N.E.2d 1011, 304 
Mass. 446. 

Statute held valid 

Mass.—Thoines v. Meyer Store, 168 
N.E. 178, 268 Mass. 587. 

Retroactive operation 

In action for injuries by automo¬ 
bile, statute making registration in 
defendant’s name prima facie evi- ! 
dence of operation under his re¬ 
sponsibility was held applicable, even 
though enacted after cause arose. 
Mass.—Greenburg v. Gorvine, 181 N. 
E. 128, 279 Mass 339—Wilson v 
Grace, 173 N.E. 524, 273 Mass. 146 
—Haun v. Le Grand, 168 N.E 180, 
268 Mass. 582—Thornes v. Meyer 
Store, 168 N.E. 178, 268 Mass 587- 
Smith v. Freedman, 167 N.E. 335, 
268 Mass. 38. 

RI.—Hartley v. Johnson, 175 A. 653, 
64 R.I. 477. 

£ease transferring exclusive control 
to leesee 

Ruling of bureau of motor carriers 
of Interstate Commerce Commission 
that a carrier hiring motor vehicle 
should do so by lease providing lor 
transfer to lessee of exclusive con¬ 
trol over vehicle and operator did not 
supersede statute making registra¬ 
tion of motor vehicle in name of 
owner prima facie evidence that ve¬ 
hicle is being operated under control 
of a person for whose conduct regis¬ 
tered owner is legally responsible.— 
Garfield v. Smith, 59 N.E. 2d 287, 317 
Mass. 674, certiorari denied 65 S.Ct. 
1568, 325 U.S. 879, 89 L.Ed. 1995, and 
D. W. Lines v. Ward, 65 S.Ct. 1569, 
325 U.S. 879, 89 L.Ed. 1995. 

Owner as plaintiff 

The statute is inapplicable to an 
action in which the owner is plaintiff. 
—Thompson v. Sides, 176 N.E. 623, 
275 Mass. 568. 

Consequential damages 

Statutory presumption that regis¬ 
tered owner of automobile was re¬ 
sponsible for driver’s conduct was 
held inapplicable to action for conse¬ 
quential damages.—Karpowicz v 
Manasas, 176 N.E. 497, 275 Mass. 413 
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87. Mass.—Little v. Levi son, 65 N. 
E.2d 17, 316 Mass. 159—Morton v. 
Dobson, 30 N.E.2d 231, 307 MasB. 
394—Bruce v. Hanks, 178 N.E. 728, 
277 Mass. 268. 

Tenn.—Green v. ‘Powell, 124 S.W.2d 
269, 22 Tenn.App. 481—English v. 
George Cole Motor Co., Ill S.W.2d 
386, 21 Tenn App. 408. 

Strlot construction 

The statute establishing prima fa¬ 
cie agency in registered owner of au¬ 
tomobile is in derogation of the com¬ 
mon law and must be strictly con¬ 
strued.—English v. George Cole Mo¬ 
tor Co., supra. 

88. Tenn.—Green v. Powell, 124 S. 
W.2d 269, 22 Tenn.App. 481—Racy 
Cream Co. v. Walden, 1 Tenn.App. 
653. 

89. Maas.—Karpowicz v. Manasas, 
176 NE 497, 275 Mass. 413. 

Tenn.—English v. George Cole Mo¬ 
tor Co, ill S.W.2d 386, 21 Tenn. 
App. 408—May say v. Hickman, 97 
SW.2d 662, 20 Tenn.App. 262. 
Where automobile dealer has a 
statutory dealer's certificate and 
places dealer's license plates upon 
automobile owned in fact by such 
dealer, the automobile becomes reg¬ 
istered in his name as owner within 
terms of statute.—Legarry v. Finn 
Motor Sales, 23 N.E.2d 1011, 304 
Mass. 446. 

90. Mass.—Bagin v. Graven, 57 N.E. 
2d 563, 316 Mass. 758. 

Tenn.—East Tennessee A Western 
North Carolina Motor Transp. Go. 
v. Brooks, 121 S.W.2d 569, 173 
Tenn. 542—English v. George Cole 
Motor Co., Ill S.W.2d 386, 21 Tenn. 
App. 408—May say v. Hickman, 97 
S W.2d 662, 20 Tenn.App. 262—Jet¬ 
ton v. Polk, 68 S.W.2d 127, 17 Tenn. 
App. 395—Woodfln v. Insel, 13 
Tenn.App. 493. 

Failure to comply with statute 
Defendant's failure to have license 
number transferred when it bought 
automobile Involved in accident as re¬ 
quired by statute did not entitle 
plaintiffs to presumption of agency 
to which they would have been enti¬ 
tled, under statute, from proof of 
registration of automobile In defend¬ 
ant's name, in Absence of showing 
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at least where the motor vehicle is registered in 
another’s name , 91 but it has also been held that the 
presumption may be invoked where registration is 
presumed from proof of ownership . 92 Such stat¬ 
utes are procedural 92 and do not change the sub¬ 
stantive law . 94 The presumption raised by the stat¬ 
ute is rebuttable 96 and does not preclude defendant 
from showing that he is not liable or responsible for 
the operation of the vehicle , 96 but it has been held 
that in the absence of rebuttal the verdict or finding 
must be in accordance with the presumption . 97 Un¬ 
der some statutes the presumption does not shift the 
burden of proof , 98 but merely puts on defendant 
the burden of going forward with the evidence , 99 
and disappears from the case when the facts are 
proved ; 1 but other statutes have been held to cre¬ 
ate more than a mere presumption 2 and to make the 


owner’s lack of responsibility and liability an af¬ 
firmative defense 9 as to which defendant has the 
burden of proof . 4 

c. Possession and Control 

The burden it on the plaintiff to establish the defend¬ 
ant’s possession and control of the vehicle which Inflicted 
the injury, and the facts of possession and control may 
warrant a presumption of the defendant’s liability and 
responsibility for the operation of the vehicle. 

The burden is on plaintiff to establish defendant’s 
possession and control of the motor vehicle, where 
such fact is material to a recovery . 6 

Defendant may be presumed to be responsible and 
liable for the operation of the motor vehicle by an¬ 
other where he had possession and control of the 
vehicle , 6 and, according to the decisions on the 


causal connection between failure to 
comply with statute and injury.— 
English v. George Cole Motor Co., 
Ill S.W.2d 386, 21 Tenn.App. 408. 
Prior law 

(1) Under a prior statute the oper¬ 
ator of the vehicle was presumed to 
be the servant or agent of the owner 
acting within the scope of his em¬ 
ployment.—Emert v. Wilkerson, 7 
Tenn.App. 269—Racy Cream Compa¬ 
ny v. Walden, 1 Tenn.App. 663. 

(2) At common law there was no 
presumption that the owner was lia¬ 
ble for the operation of the vehicle 
or that its driver was the owner's 
servant or agent —Davis v. Newsome 
Auto Tire, etc., Co., 213 S.W. 914, 141 
Tenn. 627. 

91. Tenn.—Maysay v. Hickman, 97 
S.W.2d 662, 20 Tenn.App. 262. 

92. Mass.—Karpowicz v. Manasas, 
176 NE. 497, 276 Mass. 413. 

93. Mass —Fltiles v. Umlah, 77 N- 
E 2d 212—Dincasoff v. Casey, 29 N. 
E.2d 25. 306 Mass. 556—Wilson v. 
Grace, 173 N.E. 624, 273 Mass. 146. 

94. Mass.—Fltiles v. Umlah, 77 N.E. 
2d 212—Dineasoff v. Casey, 29 N.E. 
2d 25, 306 Mass. 655—-Wilson v. 
Grace, 173 N.E. 624, 273 Mass. 146. 

R.I. —Hill v. Cabral, 2 A.2d 482, 62 
R.I. 11, 121 A.L.R. 1072. 

9& Tenn.—Southern Motors v. Mor¬ 
ton, 154 S.W.2d 801, 26 Tenn.App. 
204—Long v. Tomlin, 125 S.W.2d 
171, 22 Tenn.App. 607—Hodges v. 
West, 8 Tenn.App. 307. 

R.I.—Hartley v. Johnson, 175 A, 653, 
64 R.I. 477. 

98 . R.I.—Conant for Use and Bene¬ 
fit of Indemnity Ins. Co. of Amer¬ 
ica v. Giddings, 13 A.2d 617. 66 R.I. 
79. 

97. Mass.—Thornes v, Meyer Store, 
168 N.E. 178, 268 Mass. 587. 

R.I.—Gemma v. Rotondo, 6 A.2d 297, 
62 R.I. 298. 122 A.L.R. 228. 
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98. Tenn.—Pratt v. Duck, 191 S.W. 
2d 662. 28 Tenn.App. 502. 

99. Tenn—Pratt v. Duck, supra— 
Southern Motors v. Morton, 154 S. 
W.2d 801, 25 Tenn.App. 204. 

1. Tenn.—Biggert v. Memphis Pow¬ 
er & Light Co., 80 S.W.2d 90, 168 
Tenn. 638—Pratt v. Duck. 191 S. 
W.2d 562, 28 Tenn.App. 502—South¬ 
ern Motors v. Morton, 154 S.W.2d 
801, 25 Tenn.App. 204—English v. 
George Cole Motor Co., Ill S.W.2d 
386, 21 Tenn.App. 408. 

Purely for consideration of court 
The statutory presumption that au- 
tomobile, registered in name of de¬ 
fendant in action for injuries caused 
thereby, was being operated by his 
servant in course and scope of em¬ 
ployment, operates primarily on trial 
judge’s power and cannot properly be 
considered by Jury.—Southern Motors 
v. Morton, 154 S.W.2d 801, 25 Tenn. 
App. 204. 

Xobuttal by discredited witnesses 

The fact that evidence rebutting 
statutory presumption comes from 
impeached or discredited witnesses 
does not leave such presumption in 
case, but merely prevents destruction 
of presumption and permits it to op¬ 
erate in sense that trial judge, by 
reason thereof, cannot take question 
from jury, which must pass on cred¬ 
ibility of such witnesses without con¬ 
sidering or being influenced by pre¬ 
sumption.—Southern Motors v. Mor¬ 
ton, supra. 

Presumption Is not evidence 

Tenn.—Southern Motors v. Morton, 
supra. 

8. Mass.—Thornes v. Meyer Store, 
168 N.E. 178, 268 Mass. 587. 

R.I.—Gemma v. Rotondo, 5 A.2d 297, 
62 R.I. 293, 122 A.L.R. 223—Hill v. 
Cabral, 2 A.2d 482, 62 R.I. 11, 121 
A.L.R. 1072. 

3. Mass.—Karpowicz v. Manasas, 

| 176 N.E. 497, 275 Mass. 418. 
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R.I.—Hill v. Cabral, 2 A.2d 482, 62 

R. I. 11, 121 A.L.R. 1072. 

4 . Mass—Fltiles v. Umlah. 77 N.E. 
2d 212—Le Blanc v. Pierce Motor 
Co., 30 N.E.2d 684. 307 Mass. 535— 
Ferreira v. Franco, 173 N.E. 629, 
273 Mass. 272. 

R.I.—Conant, for Use and Benefit of 
Indemnity Ins. Co. of North Amer¬ 
ica. v. Giddings, 13 A 2d 517, 65 R. 

I. 79—Gemma v. Rotondo, 5 A.2d 
297, 62 RI. 293, 122 A.L R. 223— 
Hill v. Cabral, 2 A.2d 482, 62 R.I. 

II, 121 A.L.R. 1072. 

5. Cal —Day v. Western Loan & 
Bldg. Co., 108 P.2d 702, 42 Cal.App. 
2d 226. 

Mo.—Rubinelli v. Union Elec. Light 
& Power Co., App., 187 S.W.2d 762 
—Reiling v. Missouri Ins. Co., 168 

S. W.2d 79, 236 Mo.App. 164. 

Pa.—Gozdonovic v. Pleasant Hills 
Realty Co., 63 A.2d 73. 357 Pa. 23. 
Presumptions 

(1) It must be presumed that per¬ 
sons riding in automobile as driver’s 
invited guests at time of collision be¬ 
tween it and truck had no right to 
control automobile or manner of Its 
operation.—Russo v. Aucoin, La.App., 
7 So.2d 744. 

(2) Where owner of newspaper 
route orally agreed to deliver bundles 
of newspapers to carriers in his ter¬ 
ritory for a specified weekly sum, 
and nothing was said as to the man¬ 
ner in which the route owner phould 
perform his work, it could not be 
presumed that right of control was 
retained by publisher.—Bass v. Kan¬ 
sas City Journal Post Co., 148 S.W. 
2d 548, 847 Mo. 681. 

6L U.S.—Carroll v. Harrison, D.C. 
Va., 49 F.Supp. 283, affirmed, C.CJ. 
A., 139 F.2d 427. 

Admission of ownership and con¬ 
trol made prima facie case of lia¬ 
bility for injuries through driver's 
negligence.—Bowerman v. Columbia 
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question, although he was not the owner . 7 

Presumption of control . Defendant's control of 
the motor vehicle which inflicted the injury may 
be presumed where he was its owner, as discussed 
supra subdivision b of this section, where he was 
operating the vehicle , 8 where he was its owner and 
was present in the vehicle at the time of the acci¬ 
dent , 9 or where the driver was the one regularly 
employed by the owner to drive . 10 Such presump¬ 
tions as to control may be rebutted , 11 but the bur¬ 
den of coming forward with such evidence is on 
defendant . 12 

§ 511(6). -Acts of Persons Other than 

Defendant 

a. In general 

b. Presumption of consent, permission, 

or authority to use vehicle 
C. Presumption of agency 

d. Presumption of operation within scope 
of employment and on defendant's 
business 


61 C.J.& 

e. Authority of operator to invite per¬ 
sons to ride 

f. Acts of members of family 
a. In General 

Where the plaintiff seeks to charge the defendant 
with liability for the negligence or misconduct of another 
In the operation of a motor vehicle, the burden le on the 
plaintiff to prove that the operator was the servant or 
agent of the defendant acting within the scope of hie em¬ 
ployment on the defendant’s business or that for seme 
other reason the defendant le responsible for his conduct. 

Where plaintiff seeks to charge defendant with 
liability for the negligence or misconduct of anoth¬ 
er person who was operating a motor vehicle, the 
burden is on plaintiff to establish all the facts which 
are necessary to fix defendant with such liability . 13 
Thus, plaintiff has the burden of proving that de¬ 
fendant is responsible for the acts of the driver or 
operator , 14 as, for example, that the defendant au¬ 
thorized, permitted, or consented to the use of the 
motor vehicle by its operator at the time the injury 
was inflicted , 16 that the operation of the vehicle was 
pursuant to a partnership or joint enterprise on the 
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Gorge Motor Coach System, 284 F. 
579, 132 Or. 106. 

7. U.S.—Carroll v. Harrison, D.C. 
Va., 49 F.Supp. 283, affirmed, C.C 
A., 139 F.2d 427. 

Ill.—Kinney v. O'Flaherty. 66 N.E 2d 
473, 323 Ill.App. 679. 

& Utah.—Fox v. Lavender, 56 P.2d 
1049, 89 Utah 116, 109 A.L.R. 105. 

9L Md.—Powers v. State, for Use 
and Benefit of Reynolds, 11 A.2d 
909, 178 Md. 23. 

Pa.—Feagles v. Sullivan, 32 Pa.DIst. 
A Co. 47. 

Tenn.—Thompson v. Malone & Hyde, 
65 S.W.2d 1079, 16 Tenn App. 152. 
Utah.—Fox v. Lavender, 66 P.2d 1049, 
89 Utah 116, 109 A.L.R. 105. 

42 C.J. p 1209 note 70 T&]. 

Strong 1 presumption 

There Is strong presumption that 
owner riding in automobile controls 
operation thereof, even though an¬ 
other person is driving it.—Thomp¬ 
son v. Malone & Hyde, 65 S.W.2d 
1079, 16 Tenn.App. 152. 

Joint owners 

Where two or more joint owners 
are in automobile, they will be pre¬ 
sumed to have joint right of control, 
and therefore driver will be pre¬ 
sumed to be driving for himself and 
as agent of other present joint own¬ 
ers.—Nielsen v. Watanabe, 62 P.2d 
117, 90 Utah 401—Fox v. Lavender, 
56 P.2d 1049, 89 Utah 115. 109 A.L. 
R. 105. 

UK. Cal.—BilUg v. Southern Pac. 

Co., 209 P. 241, 189 Cal. 477. 

37 C.J. p 1211 note 95. 

11. Tenn.—Thompson v. Malone A 


Hyde, 65 S.W.2d 1079, 16 Tenn.App 
152. 

Utah—Fox v. Lavender, 66 P.2d 1049, 
89 Utah 115, 109 A.L.R. 105. 

42 C.J p 1211 note 13. 

Presumption, that person behind; 
steering wheel of automobile is con¬ 
trolling automobile is not conclusive. 
—Reels v. Mansfield, 178 A. 63, 119 
Conn 563. 

12. ArJz.—Baker v. Maseeh, 179 P. 
53. 20 Arlz. 201. 

Neb.—Finegold v. Union Outfitting 
Co., 193 N.W. 331, 110 Neb. 202. 

13. Cal.—Hathaway v. Siskiyou Un¬ 
ion High School Dlst., 151 P.2d 861, 
66 Cal App.2d 103. 

N.Y.—Johnson v. R. T. K. Petroleum 
Co, 33 N.Y.S.2d 18, 263 App.Dlv. 
338, reversed on other grounds 44 
N.E.2d 6, 289 N.Y. 101, reargument 
denied 44 N.E.2d 619, 289 N.Y. 646 
—Harter v. Richardson Corpora¬ 
tion, 12 N.Y.S.2d 180, 257 App.Dlv. 
907. 

Pa.—Chamberlain v. Riddle, 38 A.2d 
521, 155 Fa Super. 607—Murphy v. 
Wolverine Express, 38 A.2d 511, 
155 Pa.Super, 125—Alfandre v. 
Bream, 7 A.2d 502, 135 Pa.Super. 
538—Mitchell v Ellmaker, 4 A.2d 
592, 134 Pa.Super. 683. 

42 C.J. p 1210 note 81. 

Id. Fla.—Fletcher Motor Sales v. 

Cooney, 27 So.2d 289, 158 Fla. 223. 
Ill.—Nelson v. Stutz Chicago Factory 
Branch, 173 N.E. 394, 341 Ill. 387. 
Ind.—Jones v. Kasper, 33 N.E.2d 816, 
109 Ind.App. 466. 

Mass.—Hinds v. Bowen, 167 N.E. 332, 
268 Mass. 65. 

42 C.J. p 1210 note 82. 
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15. Cal.—Henrietta v. Evans, 75 P. 
2d 1061, 10 Cal 2d 526—HHmuth v. 
Frame, 115 P.2d 852, 46 Cal.App 2d 
381—Bradford v Sargent, 27 P.2d 
93, 135 Cal App. 324. 

Fla.—Fletcher Motor Sales v. Cooney, 
27 So,2d 289, 158 Fla. 223. 

Iowa.—Heavilin v. Wendell, 241 N. 
W. 654, 214 Iowa 844, 83 A.L.R. 872 
—Tigue Sales Co. v. Reliance Mo¬ 
tor Co , 221 N.W. 514, 207 Iowa 567 
Minn.—Ballman v. Brinker, 1 N.W.2d 
365, 211 Minn. 322. 

N.Y.—Harter v. Richardson Corpora¬ 
tion, 12 N.Y.S.2d 180, 267 App.Div. 
907—Barber v. Jewel Tea Co., 300 
N.Y S 302, 262 App.Div. 362, af¬ 
firmed 16 N E 2d 94, 278 NY. 640. 
Or.—Jasper v. Wells, 144 P.2d 605, 
173 Or. 114. 

Tenn.—Life A Casualty Ins. Co. v. 
Bradley, 160 S.W.2d 410, 178 Tenn. 
626—Tucker v. Home Stores, 91 S. 
W.2d 296, 170 Tenn. 23. 

Tex.—Kennedy v. American Nat. Ins. 
Co., 107 S.W.2d 364, 130 Tex. 165, 
112 A.L.R. 916—Thomas v. South¬ 
ern Lumber Co., Civ.App., 181 S.W. 
2d 111—Way v. Guest, Civ.App., 
272 S.W. 217. 

42 C.J. P 1210 notes 85, 86. 

Vn beyond scops of consent 
In action against corporate owner 
of automobile for injuries sustained 
while owner's manager was driving 
automobile, burden of proving the 
cause of action remained at all times 
on plaintiffs, but, when it was shown 
that owner gave automobile to man¬ 
ager to use, presumption arose that 
manager had right to use automobile 
and duty shifted to owner of show¬ 
ing that manager's actual use was 
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part of defendant and the operator of the vehicle , 16 agent of defendant , 17 acting within the scope of 
or that the driver or operator was a servant or his employment or agency , 18 and that the vehicle 


not permitted.—Barber v. Jtowel Tea 

Co., 300 N.Y.S. 302, 252 App.Div. 362, 

affirmed 16 N.E.2d 94, 278 N.Y. 640. 

16. Mo.—-King v. Rieth, 108 S.W.2d 
1, 341 Mo. 467. 

Pa.—Baugh v. McCallum, 14 A.2d 
364,140 Pa.Super. 276. 

Wash.—Iron v. Sauve, 179 P.2d 327, 
27 Wash.2d 562. 

17. U.S.—Constitution Pub. Co. v. 
D&lo, C C.A.Ala., 164 F.2d 210—De 
Bord v. Proctor & Gamble Distrib¬ 
uting Co, D.C.Ga., 68 F.Supp. 167, 
affirmed, C.C.A., 146 F.2d 64. 

Ala.—Koonce v. Craft, 174 So. 478, 
234 Ala. 278—Heed v. McCracken, 
170 So. 766, 233 Ala. 175—llawkins 
v. Barber, 163 So. 608, 231 Ala. 63 
—Tullis v. Blue, 114 So. 185, 216 
Ala. 577. 

Ark.—Pollock Stores Co. v. Chatwell, 
90 S W.2d 213, 192 Ark. 83. 

Cal.- - Tarasco v. Moyers, App., 185 P. 
2d 86, 81 Cal.App.2d 804—Huddy v. 
Chronicle Pub Co., 103 P.2d 421, 15 
Oal.2d 554—Hathaway v. Siskiyou 
Union School Dist., 151 P.2d 861, 66 
Cal.App 2d 103—Brooks v Johnson, 
72 P.2d 104, 22 Cal App 2d 618— 
Wilson v. Droege, 294 P. 726. 110 
Cal.App. 578—Preo v. Roed, 278 P. 
928, 99 Cal.App 372. 

Colo. —Irvin v. Blair, 68 P.2d 28, 100 
Colo 349. 

Conn—Dunn v. Santamauro. 175 A. 
913, 119 Conn. 307—Matulis v. 

Cans, 141 A. 870, 107 Conn 562. 

Del—Preston v. Schrooder, 27 Del. 
350. 

Fla—McAllister v. Miami Daily 
News, 17 So 2d 613, 154 Fla. 370- 
Do wling v. Nicholson, 135 So. 288, 
101 Fla. 672. 

Ga.—Minter v. Kent, 8 S.E 2d 109, 62 
Ga.App. 266. 

Idaho.—Magee v. Hargrove Motor 
Co., 296 P. 774, 60 Idaho 442. 

Ill.—La Prise v. Carr-Leasing, Inc., 
62 N.E.2d 26, 326 Ill.App. 514— 
Swam v. Hoberg, 281 Ill.App. 203 
—Paulsen v. Cochfleld, 278 Ill.App. 
696—Howard v. Amerson, 236 Ill. 
App. 687. 

Ky.—Consolidated Coach Corporation 
v. Bryant, 86 S.W.2d 88, 260 Ky. 
452—Spencer's Adm’r v. Fisel, 71 
S.W.2d 955, 254 Ky. 603—Broadway 
Motors v. Bass, 67 S.W.2d 955, 262 
Ky. 628. 

La.—Bolton v. Eznack, App., 190 So. 
862. 

Me.—Stevens v. Frost, 32 A.2d 164, 
140 Me. 1. 

Mass.—Wilson v. Grace, 173 N.E. 524, 
273 Maas. 146—Kwlndlas v. Knoel, 
158 N.E. 335, 261 Mass. 91. 

Mich.—Holloway v. Nassar, 267 N.W. 
619, 276 Mich. 212. 

Mont.—Ashley v. Safeway Stores, 47 
P.2d 53, 100 Mont. 312. 

Neb.— Snyder ▼. Russell, 1 N.W.2d 


125, 140 Neb. 616—Bainter v. Ap¬ 
pel, 245 N.W. 16, 124 Neb. 40. 

N.J.—Johnson v. American Oil Co., 
.166 A. 135, 110 N.J.Law 456. 

N.C.—Cole v. Asheville Funeral 
Home, 176 S.E. 653, 207 N.C. 271— 
Jeffrey v. Osage Mfg. Co., 150 S.E. 
603, 197 N.C. 724, followed in Lewis 
v. Basketeria Stores, 161 S.E. 924, 
201 N.C. 849. 

N.D.—Carlson v. Hoff, 230 N.W. 294, 

59 N.D. 393—Clark v. Feldman, 224 
N.W. 167, 67 N.D. 741. 

Okl.—Marion Machine, Foundry & 
Supply Co. v. Duncan, 101 P.2d 813, 
187 Okl. ICO—Connelly v. Loub, 38 
P.2d 555, 169 Okl. 627. 

Or.—Jasper v. Wells, 144 P.2d 505, 
173 Or. 114. 

Pa.—Conley v. Mcrvis, 188 A. 350, 324 
Pa. 577, 108 A L.R. 160—Double v. 
Myers, 157 A. 610, 305 Ta. 266- 
Chamberlain v. Riddle, 38 A 2d 521, 
155 Pa.Super. 507—Murphy v Wol¬ 
verine Express, 38 A.2d 511, 155 Pa. 
Super. 125—Morris v. Ward, 24 A. 
2d 775, 148 Pa.Super. 28, reversed 
on other grounds 26 A.2d 926, 345 
Pa. 226—Alfandre v. Bream, 7 A. 
2d 502, 135 Pa.Super. 538—Mitchell 
v. Ellmaker, 4 A.2d 592, 134 Pa Su¬ 
per. 583—Hoch v. Martin, 188 A. 
602, 124 Pa Super 445—Axelrod v. 
Franklin, 167 A. 239, 109 Pa.Super. 
300—Podejko v. Berrettinl, Com. 
PI, 37 Luz.Leg Reg. 96, 11 Som. 
Leg J. 336. 

R.I.—Melver v. Schwartz, 145 A. 101, 

60 R 1. 68—Callahan v. Weybosset 
Pure Food Market, 133 A. 442, 47 
RI. 361. 

Tex.—Tinney v. Williams, Clv.App., 
144 S W.2d 344—Renfro v. Elam. 
Civ.App., 117 S.W.2d 133, error re¬ 
fused—Harper v. Highway Motor 
Freight Lines, Civ.App., 89 S W.2d 
448—Commercial Credit Co. v. 
Groseclosc, Civ.App., 66 S.W.2d 709, 
error dismissed—Edington v. 
Southern Old Lino Life Ins. Co., 
Civ.App, 55 S.W.2d 579—Morgan 
v. Maunders, Civ.App., 37 S.W.2d 
791, error dismissed—Wright v. 
Maddox, Civ.App., 288 S.W. 5G0. 
Wash.—Roletto v. Department Stores 
Garage Co., 191 F.2d 875—Bradley 
v. S. L. Savidge, Inc., 123 P.2d 780, 
13 Wash.2d 28. 

42 C.J. p 1210 note 83. 

Bmergenoy servant 

Pa.—Corbin v. George, 162 A. 459, 
308 Pa. 201. 

18. U.S.—Constitution Pub. Co. v. 
Dale, C.C.A.Ala., 164 F.2d 210— 
Mid-Continent Pipe Line Co. v. 
Whiteley, C.C.A.Okl., 116 F.2d 871 
—Rutherford v. U. S., D.C.Tenn., 73 
F.Supp. 867, affirmed, C.C.A., 168 
F.2d 70. 

Ala,—Smith v. Brown-Service Ins. 
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Co., 35 So.2d 490—Mi-Lady Clean¬ 
ers v. McDaniel. 179 So. 908. 235 
Ala. 469, 116 A.L.R. 639—Koonce v. 
Craft. 174 So. 478, 234 Ala. 278- 
Heed v. McCracken, 170 So. 765, 
233 Ala. 175—Hawkins v. Barber, 
163 So. 608, 231 Ala. 53—Gulf Re¬ 
fining Co. v. McNeel, 153 So. 231, 
228 Ala. 302. 

Cal.—Megowan v. City of Los An¬ 
geles, 69 P.2d 1012, 7 Cal.2d 80— 
Tarasco v. Moyers, 185 P.2d 86, 81 
Cal.App.2d 804—Hathaway v. Siski¬ 
you Union High School Dist., 151 
P.2d 861, 66 Cal.App.2d 103. 

Conn.—Dunn v. Santamauro, 175 A. 
913, 119 Conn. 307. 

Ga.—Minter v. Kent, 8 S.E.2d 109, 62 
Ca.App. 265. 

Ky.—Williams v. Coleman's Adm’x, 
115 S.W.2d 684, 273 Ky. 122—Con¬ 
solidated Coach Corporation v. Bry¬ 
ant, 86 S.W.2d 88, 260 Ky. 452— 
Saunders’ Ex’rs v. Armour & Co., 
295 S.W. 1014, 220 Ky. 719. 

Me.—Stovens v. Frost, 32 A.2d 164, 
140 Me 1. 

Mass.—Wilson v. Grace, 173 N.E. 624, 
273 Mass. 146—Welch v. Checker 
Taxi Co., 159 N.E. 622, 262 Mass. 
310. 

Neb.—Sutton v. Inland Const. Co., 14 
N.W 2d 387, 144 Neb. 721— Riesland 
v. Dawson County Irr. Co., 279 N. 
W. 726, 134 Neb. 773. 

N.M.—Stambaugh v. Hayes, 103 P.2d 
640, 44 NM. 443. 

N.C —Cole v. Asheville Funeral 
Home, 176 S.E. 553, 207 N.C. 271— 
Jeffrey v. Osage Mfg. Co., 150 S E. 
503, 197 N.C. 724, followed in Lew¬ 
is v. Basketeria Stores, 161 S.E. 
924, 201 NC. 849. 

N.D.—Carlson v. Iloff, 230 N.W. 294, 
59 N.D 393—Clark v. Feldman, 224 
N.W. 167, 57 N.D 741. 

Ohio.—Arthurs v. Citizens’ Coal Co., 
47 N.E.2d 654. 

Okl.—Connelly v. Loub, 38 P.2d 555, 
169 Okl. 627. 

Pa.—Gozdonovic v. Pleasant Hills 
Realty Co, 53 A.2d 73, 357 re. 23 
—Koscelek v. Lucas, 43 A.2d 550, 
157 Pa.Super. 648—Chamberlain v. 
Riddle. 38 A.2d 521, 155 Pa.Super. 
507—Murphy v. Wolverine Ex¬ 
press, 38 A.2d 511, 15*5 Pa.Super. 
125—Axelrod v. Franklin, 167 A. 
239, 109 Pa.Super. 30Q. 

Tex.—Poe Motor Co. v. Martin, Civ. 
App., 201 S.W.2d 102—Thomas v. 
Southern Lumber Co. ( Civ.App., 181 
S.W.2d 111—Harper v. Highway 
Motor Freight Lines, Civ.App., 89 
SW.2d 448, error dismissed—Ford 
Motor Co. v. Whitt, Civ.App., 81 S. 
W.2d 1032, error refused—Houck 
v. McDonald, Civ.App., *59 S.W.2d 
333—Edington v. Southern Old 
Line Life Ins. Co., Civ.App., 5l> 
S.W.2d 579 f 
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was at the time of the injury being operated in the 
business, or for the use or benefit, of defendant . 19 
The burden is on plaintiff to establish that the driv¬ 
er of the vehicle was a servant of defendant and 
not an independent contractor , 20 but, where it is 
shown that the driver was an employee of defend¬ 
ant, it has been held that the burden is on defend¬ 
ant to show that he was an independent contractor 
and not a servant . 21 Where a relation of master 
and servant is proved, the relationship is presumed 


to continue and the burden is on the master to show 
its termination before the accident . 22 

b. Presumption of Oofasent, Permission, or Au¬ 
thority to Use Vehicle 

Where It appeare that the defendant's motor vehlele 
was being operated by his agent or servant or on hie 
business, it has been presumed that the defendant au¬ 
thorized or consented to such use of the vehlele. 

Where it appears that defendant's motor vehicle 
was being operated by his agent or servant , 23 or 


Vt.—Ronan v. J. G. Turnbull Co., 131 
A. 788. 99 Vt. 280. 

42 C.J. p 1212 note 19. 

19. U.S.—Constitution Pub. Co. v. 
Dale. C.CA.Ala., 164 F.2d 210— 
Mid-Continent Pipe L’ne Co v. 
Whiteley, C.C.A.Okl., 116 F.2d 871 
—Young v. Wllky Carrier Corpo¬ 
ration, D.C.Pa., 64 F.Supp. 912, af¬ 
firmed. CCA., 160 F.2d 764. cer¬ 
tiorari denied 66 S.Ct. 470, 826 U 
S. 786, 90 L.Ed. 477. 

Ark.—Pollack Stores v. Chatwell, 90 
fi.W.2d 213, 192 Ark. 83 
Cal.—Hathaway v. Siskiyou Union 
High School Diet., 151 P.2d 861, €6 
Cal.App.2d 103. 

Ga.—Minter v. Kent, 8 S.E 2d 109, 
62 Ga.App. 265. 

Ill.—Stix, Baer & Fuller Co. v. 
Woesthaus Motor Co.. 1 N E.2d 
'796, 284 Ill.App. 201—Howard v. 
Amerson, 236 Ill App 587. 

Ky.—Williams v. Coleman's Adm’x, 
115 S.W 2d 584. 273 Ky. 122—Con¬ 
solidated Coach Corporat’on v. Bry¬ 
ant, 86 S.W.2d 88, 260 Ky. 452. 
Mass.—Arnold v. Br ere ton, 158 N. 
E. 671, 261 Mass. 238—Kwindias 
▼/ Knoel, 158 N.E. 336, 261 Mass. 
91. 

Neb.—Snyder v. Russell, 1 N.W.2d 
125, 140 Neb. 616—Bainter v. Ap¬ 
pel. 245 N.W. 16. 124 Neb. 40. 
N.J.—Cinque v. Crown Oil Corp., 48 
A.2d 777, 135 N.J.Law 38. 

Okl.—Connelly v. Loub, 38 P2d 555. 
169 Okl. 627. 

Or.—Jasper v. Wells, 144 P.2d 505, 
173 Or. 114. 

Pa.—Conley v. Meryls. 188 A. 350, 
824 Pa. 677, 108 A.L.R. 160—Little 
v. Four Wheel Drive Sales Co., 179 
A. 650, 319 Pa. 409—Heads haw v. 
Montgomery, 169 A. 135, 313 Pa. 
206—Double y. Myers, 167 A. 610, 
805 Pa. 266—Martin v. Llpschitz, 
149 A. 168, 299 Pa. 211—Chamber- 
lain v. Riddle, 38 A.2d 621, 165 Pa. 
Super. 507—Morris v. Ward, 24 A. 
2d 77*5, 148 Pa Super. 28. reversed 
on other grounds 26 A.2d 926, 345 
Pa. 226—Alfandre v. Bream, 7 A. 
3d 602, 135 Pa.Super. 638—Mitchell 
v. Ellmaker, 4 A.2d 592, 134 Pa. 
Super. 588—Hoch v. Martin, 188 A. 
602, 124 Pa.Super. 445—Brown v. 
George B. Newton Coal Co., Com. 
PI., 28 Del.Co. 23—Preston v. 
Schroeder, Com.Pl., 27 Del.Co. 260. 


Tex.—Placencia v. Western Union 
Telegraph Co., 172 *SW.2d 86. 141 
Tex. 247—Renfro v. Elam, Civ. 
App., 117 SW.2d 133, error re¬ 
fused—Langford v. El Paso Bak¬ 
ing Co, Civ.App., 1 S.W.2d 476, 
error dismissed. 

Wash.—Feldtman v. Russak, 251 P. 

572, 141 Wash. 287. 

42 C.J. p 1211 note 18. 

Concurrent cause of journey 

In order to show that motorist 
was on his employer’s business at 
time of accident, plaintiff must prove 
that service to the employer was 
a concurrent cause of the Journey. 
—Cinque v. Crown Oil Corp., 48 A. 
2d 777, 135 NJ.Law 38. 

20. U.S—Ryan-Richards, Inc., v. 
Whitesides, C.C.A Okl, 96 F 2d 826. 

Mo.—Pfeifer v. United Bakers Sup¬ 
ply Co., App., 160 SW.2d 795. 
Tenn.—American Nat. Ins. Co. v. 
Poole, 148 SW.2d 14, 24 Tenn.App. 
596. 

21. Cal.—Robinson v. George, 105 P. 
2d 914, 16 Cal.2d 238—Phillips v. 
Larrabee, 90 P.2d 820, 32 Cal.App. 
2d 720. 

Ky.—Donnes v. Jefferson Meat Mar¬ 
ket, 14 S.W 2d 408, 228 Ky. 164— 
Bowen v. Gradison Const. Co., *6 S. 
W.2d 481, 224 Ky. 427. 

La.—Coon v. Monroe Scrap Mate¬ 
rial Co., App., 191 So. 607—Rogers 
v. Silver Fleet System of Mem¬ 
phis, App., 180 So. 445—Taylor v. 
Victoria Nav. Co., App., 176 So. 
519. 

Miss.—Mississippi Public Service 
Co. v. Scott, 174 So. 673, 178 Miss. 
859. 

Mo—Mattocks v. Emerson Drug Co., 
App., 33 S.W. 2d 142—Andres v. 
Cox, 23 S.W.2d 1066, 223 Mo.App. 
1139. 

N.C.—Lassiter v. Cline, 22 S.E.2d 
658, 222 N.C. 271. 

N.D.—La Bree v. Dakota Tractor & 
Equipment Co., 288 N.W. 476, 69 
N.D. 661. 

Okl.—Ellis & Lewis v. Trimble, 78 
P.2d 312, 182 Okl. 414. 

S.D.—Pemberton v. Fritts, 228 N. 

W. 409, 56 S.D. 374. 

Tex.—Winerlch Motor Skies Co. v. 
Ochoa, Civ.App., 58 S.W.2d 193, 
reversed on other grounds Ochoa 
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▼. Winerlch Motor Sales Co. f 94 
S.W.2d 416, 127 Tex. 542. 

Equally reasonable 
Where, under given state of facts, 
theory of agency is as reasonable 
as that of Independent contractor, 
party asserting relationship of inde¬ 
pendent contractor has burden to 
show real relationship of parties — 
Mitchell v. Maytag-Paclfle-Inter- 
mountain Co, 51 P.2d 393, 184 Wash. 
342. 

Express authority 

Evidence in action for injuries to 
automobile passenger that driver 
was performing service expressly 
authorized by defendant corporation 
created presumption that he was 
defendant’s employee, not Independ¬ 
ent contractor, and cast burden on 
defendant to show otherwise.—Com¬ 
mercial Credit Co v. Groseclose, Tex. 
Civ.App., 66 S.W.2d 709, error dis¬ 
missed. 

Contraot sham 

Burden was on plaintiff to estab¬ 
lish his contention that contract 
engaging truck owner to haul mate¬ 
rial for lumber company as inde¬ 
pendent contractor rather than em¬ 
ployee was not bona fide, but was 
mere sham.—Linden Lumber Co. v. 
Johnston, Tex.Civ.App., 128 S.W.2d 
121, error dismissed. 

Surrandar of control 

One delivering automobile to an¬ 
other to drive it to distant point and 
deliver it to designated person can¬ 
not be presumed to have surrender¬ 
ed control thereof so as to render 
driver independent contractor.—Com¬ 
mercial Credit Co. v. Groseclose, Tex. 
Civ.App., 66 6.W.2d 709, error dis¬ 
missed. 

83. Va.—Barnes v. Hampton, 141 S. 
E. 836, 149 Va. 740. 

83. Cal.—-Hicks v. Reis, 134 P.2d 
788, 21 Cal.2d 654—Blank v. Cof¬ 
fin, 126 P.2d 868, 20 Cal.2d 457— 
Nash v. Wright, App.. 18-6 F.2d 686, 
82 Cal.App.2d 467—Shields v. Ox¬ 
nard Harbor Dist., 116 F.2d 121* 
46 Cal.App.2d 477. 

Minn.—Truman v. United Products 
Corporation, 14 N.W.2d 120, 217 
Minn. 155—Lausche v. Denison- 
Hardlng Chevrolet Co., 243 N.W. 
52, 185 Minn. 635. 
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was being used on his business , 14 it has been pre¬ 
sumed that such operation was with defendant’s con¬ 
sent or permission. Likewise, an inference that the 
vehicle was being used with defendant’s consent 
may be established by other facts reasonably war¬ 
ranting such inference . 26 This presumption of au¬ 
thority, permission, or consent does not shift the 
burden of proof , 26 and may be rebutted , 27 but where 
it is not rebutted it is sufficient to support a verdict 
or finding . 26 


c. Presumption of Agency 

The operator of a motor vehicle may be presumed to 
be the owner's agent or servant where the owner au¬ 
thorized or consented to its use or It Is being used on the 
owner's business. 

The operator or driver of the motor vehicle may 
be presumed to be the agent or servant of defend¬ 
ant where defendant was present in the vehicle at 
the time of the accident , 29 or authorized, permitted, 
or consented to its use , 30 or where it was being 
used on his business or for his purposes , 31 or where 
any other facts and circumstances reasonably war¬ 
ranting an inference of agency are established ; 32 


Presumption of consent to use of 
vehicle arising from fact of own¬ 
ership see supra 8 511 (5) b. 

Use for other than defendant’s pur¬ 
poses- 

(1) Court cannot presume that 
driver was authorized to use truck 
for purposes unconnected with em¬ 
ployers* business.—Monnet v. Ull- 
man, 276 P. 244. 129 Or. 44. 

(2) Open and public use of em¬ 
ployer's automobile by employee for 
personal purposes without any ob¬ 
jection by employer, however, has 
been held to permit inference tl at 
employer consented thereto.—Schultz 
v. Swift & Co.. 299 N.W. 7. 210 Minn. 
533. 

24. Mich.—Morrow v. Trathen, 284 
N.W. 687, 288 Mich. 172—Chris¬ 
tiansen v. Hi’ber, 276 N.W. 495, 
282 Mich. 403. 

25. Minn—Koski v. Muccilll, 277 
N W. 229, 201 Minn. 549. 

Prior use 

(1) Consent could be implied from 
past conduct—Bridges v. Welzien, 
300 N.W. 659, 231 Iowa 6. 

(2) In order to establish such an 
inference, plaintiff must prove de¬ 
fendant’s knowledge of the past con¬ 
duct.—McGowin v. Howard, 21 So 2d 
683, 246 Ala. -553. 

(3) A statute governing driving 
without owner’s consent, and pro¬ 
viding that consent shall not be pre¬ 
sumed or implied because of previ¬ 
ous consent, should be construed as 
a whole as defining a misdemeanor, 
and as not applicable in civil action 
for damages suffered in automobile 
collision.—Abbs v. Redmond, 132 P. 
2d 1044, 64 Idaho 369. 

(4) The mere fact that a vehicle is 
kept where an employee has access 
to it will not authorize the presump¬ 
tion that he was accustomed to take 
or use the vehicle with the consent 
or knowledge of the owner, or had 
ever done so.—Stewart v. Lafoe, 240 
S.W. 57, 194 Ky. 656. 

(5) If an employee, with knowl¬ 
edge and assent of employer, re¬ 
peatedly uses aa automobile, not 


owned by employer, in employer’s 
business, employer will be held to 
have impliedly authorized its use, 
and to be Lable for negligence in 
connection therewith, but mere fact 
that automobile was used on one oc¬ 
casion, unaccompanied by any evi¬ 
dence of other similar acts, does not 
Justify any inference that employee 
was later authorized to use automo¬ 
bile on employer’s business. 

Tenn.—National Life & Accident Ins. 
Co. v. Morrison, 162 S W.2d 501, 
179 Tenn. 29. 

Va —Barber v. Textile Mach ne 
Works, 17 SE.2d 369, 178 Va. 435. 

Knowledge 

The fact that a truck owner on 
passing truck being driven by serv¬ 
ant discovered presence of guest in 
truck was held not to create infer¬ 
ence that owner consented to guest’s 
driving truck.—Copp v. Paradis, 157 
A. 228, 130 Me. 464. 

General control of car 

Taxicab driver, having general 
control of car without instructions, 
is presumed to have authority to do 
things he considers essential.—Katz 
v. Wolff & Reinheimer, 221 N Y.S. 
476, 129 Misc. 384. 

80. Minn.—Truman v. United Prod¬ 
ucts -Corporation, 14 N.W.2d 120, 
217 Minn. 155. 

87. Iowa.—Curry v. Bickley, 195 N. 
W. 617, 196 Iowa 827. 

Intention 

The fact that a servant intended 
to act in service of master in driving 
truck does not warrant inference of 
authority in face of contrary evi¬ 
dence.—Hainlng v. Turner Centre 
System, 149 A. 376, 60 R.I. 481. 

38. Cal.—Shields v. Oxnard Harbor 
Dist., 116 P.2d 121, 46 Cal.App 2d 
477. 

89. Cal.—Hammond v. Hazard, 180 
P. 46, 40 Cal.App. 45. 

Ohio.—Brooks v. Sentle, 58 N.E.2d 
234, 74 Ohio App. 231—Riley ▼. 
Speraw, 181 N.E. 915, 42 Ohio App. 
207. 

Mo.—Brucker v. Gambaro, 9 S.W.2d 
918. 

Presumption of consent to use of ve¬ 


hicle arising from fact of owner¬ 
ship see supra 8 511 (5) b. 
Prospective purchaser 

The presence in an automobile of 
an automobile dealer while the au¬ 
tomobile was driven by a prospec¬ 
tive buyer of the automobile at the 
dealer’s Invitation created a rebut¬ 
table presumption that the prospec¬ 
tive buyer was the dealer’s agent.— 
Dahnke v. Meggitt, 26 N.E.2d 223, 

63 Ohio App. 252. 

30. Cal.—Ceranski v. Muensch, 141 
P.2d 750. 60 Cal App 2d 761—Mon- 
tanya v. Brown, 88 P.2d 745, 31 
Cal App 2d 642. 

Wash —Moore v. Roddie, 174 P. 648, 
103 Wash. 386. 180 P. 879, 106 
Wash. 548. 

12 C.J. p 1210 note 91. 

Employes of another 

Where the only evidence showed 
that automobile was being driven 
by automobile dealer’s employee at 
time it struck plantiff’s decedent, 
it could not be inferred that d’ivor 
was an employee of finance compa¬ 
ny which became owner of the au¬ 
tomobile on its repossession by deal¬ 
er on behalf of finance company.— 
Stewart v. Norsigian, 149 P.2d 46, 

64 Cal.App.2d 540. rehearing denied 
15 P 2d 554, 64 Cal App 2d 540. 
Additional facts required 

In addition to permissive use of 
automobile, either employment of 
operator by automobile owner or that 
operator was member of family 
group of owner or was operating au¬ 
tomobile under control of or for a 
member of family group of owner 
must be established in order to jus¬ 
tify Inference of agency.—Stewart 
v. Norsigian, 160 P.2d 554, 64 Cal. 
App.2d 540. 

31- Cal.—Robinson v. George, 105 P. 

2d 914, Id Cal.2d 238. 

Ky.—Webb v. Dixlc-Ohio Express 
Co., 165 S.W.2d 539, 291 Ky. 692. 
S.C.—Watson v. Kennedy, 186 S.E. 
049, 180 S.C. 543—Keen v. Army 
Cycle Mfg. Co., 117 S.E. 531, 124 
S.C. 342. 

38. U.S.—Hawthorne v. Eckerson 
Co., C.C.A.Vt„ 77 F.2d 844. 
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but it has also been held that the fact that the driv- d. Presumption of Operation within Scope of 
er was in charge of the vehicle with the owner’s Employment and on Defendants Business 

consent raises no presumption that the driver was a general rule, operation within the mop* of am- 

r * ployment and on the defendant’s business may bs pre- 

the owners agent. 33 While technically the burden sumed where a motor vehicle owned or controlled by the 

of proof does not shift,*4 where a presumption or de,enda " t " b8l "° operated by h,, Mrvant ° r aB#nt - 

inference has arisen that the driver of the vehicle While there is some authority to the contrary,** 

4 ,,, ., , ,. t , ordinarily the facts that at the time of the accident 

at the time of the accident was the servant or agent ^ wag owncd by defcndant and that it was 

of defendant, he has the burden of going forward driven by his agent or servant raise a presumption 

with evidence showing that the driver was not his that such employee was acting within the scope of 


agent. 36 


Bailment 

The inference of automobile driv¬ 
er's agency for another, as affecting 
liability for negligent driving, may 
be drawn from proof of such other's 
bailment of automobile, as well as 
from proof of the other’s ownership, 
and control and custody, rather than 
title, is material.—Bunnell v. Pare- 
lius, 87 P.2d 230, 160 Or. 673. 

Prior conduct 

Where automobile involved in col¬ 
lision is shown to belong to defend¬ 
ant and driver to be person accus¬ 
tomed to drive automobile on de¬ 
fendant’s business, defendant is re¬ 
quired to meet inference that at time 
of accident driver was acting as de¬ 
fendant's agent.—Hawthorne v. Eck- 
erson Co., C.CAVt, 77 F.2d 844. 
Corporation having same officers and 
stockholders 

Where automobile owned by cor¬ 
poration and driven by its president 
collided with another automobile 
causing injuries to an occupant and 
at time of accident corporation’s 
president was returning to work for 
another corporation after completing 
a purely personal mission, fact that 
corporation to which president was 
returning to * work had practically 
same officers and shareholders as 
corporation which owned automobile 
did not give rise to an inference that 
president was acting as agent of 
owner corporation at time of acci¬ 
dent so as to impose liability on it 
for automobile occupant’s Injuries.— 
Hillman v. Service Packing Co., 36 
N.E.2d 433, 67 Ohio App. 254. 

33. Okl.—Randolph v. Schuth, 90 P. 

2d 880, 185 Okl. 204. 

84. Cal.—Fahey v. Madden, 206 P. 

128, 56 Cal.App. 593. 

Utah.—Fox v. Lavender, 56 P.2d 

1049, 89 Utah 115, 109 A.L.R. 105. 
35. Utah.—Fox v. Lavender, supra. 
42 C.J. p 1211 note 7. 

98. Oonn.—Lane v. Ajax Rubber 

Co.. 120 A. 724, 99 Conn. 16. 
Mass.—Arnold ▼. Brereton, 158 N.E. 

671, 261 Mass. 238—Kwindias v. 

Knoel, 168 N.E. 335, 261 Mass. 91. 
Vt.—Ronan v. J. G. Turnbull Co., 181 
'A. 788, 99 Vt. 280. 


his employment, 1 


37. US.—Terminal Transport Co., 
Inc. v. Foster, C C A Ala, 164 F.2d 
24 8—It. J. Reynolds Tobacco Co v 
Newby, C.C.A Tdaho, 145 F.2d 768 
—Standard Coffee Co. v. Trippet, 
C C .A Tex , 108 F 2d 161 

Ala—Scott v. Birmingham Elec. Co, 
33 So.2d 344, 230 Ala 61—Chandler 
v. Owens, 179 So. 256, 235 Ala. 356 
—Luquire Funeral Homes Tns. Co. 
v. Turner. 178 So 536. 235 Ala 
305—Blackmon v. Starling, 130 So. 
782, 222 Ala. 87—Toranto v. Hatta- 
way, 122 So. 816, 219 Ala ‘320—Mc¬ 
Cormack Bros Motor Car Co v. 
Holland, 118 So. 387, 218 Ala. 200 
—Jackson v. Do Bardelaben, 118 
So. 504, 22 Ala App. 615. 

Arlz.—Feters v. Pima Mercantile Co., 
27 P.2d 143, 42 Ariz 454. 

Ark—Adkins v. L. L. Cole & Son, 211 
S.W.2d 885—Ford & Son Sanitary 
Co. v. Ransom, 210 S.W.Sd 508- 
Brooks v Bale Chevrolet Co, 127 
SAV2d 135. 198 Ark. 17—Casteel 
v. Yantis-Harper Tiro Co, 39 S. 
W 2d 306. 183 Ark. 912—Rex Oil 
Corporation v. Crank, 38 S.\V.2d 
1093. 183 Ark 819—Mullins v. 

Iiltchle Grocer Co., 35 S.W.2d 1010, 
183 Ark. 218. 

Cal.—West berg v Willde, 94 P.2d 
590, 14 Cal 2d 360—Megowan v. 

City of Los Angeles, G9 J\2d 1012, 
7 Cal.2d 80—Nash v. Wright, 186 
P.2d 686, 82 Cal App 2d 467— 

Shields v Oxnard Harbor List., 
116 P.2d 121, 46 Cal App.2d 477- 
Bay v. General Petroleum Corpo¬ 
ration, 89 P.2d 718, 32 Cal App.2d 
220—Bourne v. Northern Counties 
Title Ins. Co., 40 P 2d 583, 4 Cal 
App 2d 69—Hutson v. Gerson, 23 
P.2d 816, 132 Cal.App <665—Vitelli 
v. Mlnutoli, 4 P 2d 818, 118 Cal 
App. 120—Market St. Ry. Co. v. 
George, 3 P.2d 41, 116 Cal.App. 
572—Mathe v. White Auto Co., 291 
P. 699, 108 Cal.App. 286—Barton 
v. McDermott, 291 P. *591, 108 Cal. 
App. 372—Wagnitz v. Scharetg. 265 
P. 318, 89 Cal.App. fill. 

Go.—Atlanta Laundries v. Goldberg, 
30 S.E.2d 349, 71 Ga App. 130- 
Perry v. Lott, 145 S.E. 479, 38 Ga. 
App. 729—Yellow Cab Co. v. Nel¬ 
son, 134 S.E. 822, 35 Ga.App. 694. 
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and that he was operating the 


Idaho —Manion v. Waybright, 86 P. 
2d 181, '59 Idaho 643. 

Ind.—Frick v. Bickel, 54 N.E 2d 436, 
115 Ind App. 114, motion denied 
57 NE.2d 62, 222 Ind. 610. 

Ky.—Hickman v. Strunk, 197 S.W. 
2d 442, 303 Ky. 3<>7—Sharp v. 

Faulkner, 166 S.W.2d -62, 292 Ky 
179—Webb v. Pixie-Ohlo Express 
Co. 165 S W 2d .539, 291 Ky. 692 
—Galloway Motor Co. v. Huffman’s 
Adm’r, 137 S.W.2d 379, 281 Ky. 
841—Davis v. Bennett’s Adm’r, 
132 S W2d 334, 279 Ky. 799—Home 
Laundry Co. v Cook, 125 S.W.2d 
763, 277 Ky. 8—Hinternisoh v. 

Brewsaugh, 87 S W.2d 934, 261 

Ky. 432—Gaincsboro Telephone Co 
v. Thomas, 28 S.W.2d 34, '234 Ky. 
373. 

La—May v. Yellow Cab Co., 114 So. 
83*6, 164 La. 920, conformed to 8 
La.App. 498—Futch v. W. Horace 
Williams Co., App., 26 So.2d 776, 
rehearing refused—Culver v Toye 
Bros Yellow Cab Co., App , 26 So 
2d 296—Murphy v. Henderson, 
App., 23 So.2d 369—Morales v. 
Burns, App., 21 So 2d 893—G’Sell 
v. Cassagne, App, 12 So.2d 51— 
Townley v. Pomes, App, 191 So 
702, annulled on other grounds 
194 So. 763, 194 La. 730—Antoine 
v. Louisiana Highway Commis¬ 
sion, App., 188 So. 443—Hunt v. 
Chisholm, App., 183 So. 132—Man- 
cuso v. Hurwitz-Mintz Furniture 
Co., App., 181 So. 814. rehearing 
denied 183 So. 461—Brown v. In¬ 
demnity Ins. Co., App., 178 So. 768 
—Banks v. Commercial Ins. Co., 
App., 177 So. 488—Middleton v. 
Humble. App., 172 So. 642—U- 
Drive-It-Car Co. v. Texas Pipe 
Line Co., 129 So. 565, 14 La.App 
524—Griffin v. Motor Transit Co, 
127 So. 438, 13 La.App. 151—John¬ 
son v. Jim Brownlee, Inc., 127 So. 
127, 18 La.App. 86. 

Md.—McDowell, Pyle & Co. ▼. Maga¬ 
zine Service, 164 A. 148, 164 Md. 
170—Wells v. Hecht Bros & Co.. 
142 A. 258, 155 Md. 618—Nattana 
v. Cotton, 133 A. 270, 150 Md. 466. 

Miss.—Merchants Co. v. Tracy, 166 
So. 340, 175 Miss. 49—Bourgeois 
v. Mississippi School Supply Co., 
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vehicle in the business, or for the use or benefit, of 
the owner. 88 A like presumption applies where de¬ 
fendant, although not the owner of the vehicle, has 
possession and control of it and it is being operated 
by his servant. 89 It has been held that it must be 
established that the employee was hired to drive the 
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vehicle in order to invoke the presumption, and that 
a mere showing of employment is insufficient, 40 but 
the presumption applies where the general authority 
of the employee includes the authority to drive,* 1 
although ordinarily it may not be his duty to do 


155 So. 209, 170 Miss. 310—Slaugh¬ 
ter v. Holsomback, 147 So. 318, 1*66 
Miss. 643. 

Mo.—Berry v. Emery, Bird, Thayer 
Dry Goods Co., 211 S.W.2d 35— 
Collins v. Leahy, 146 S.W.2d 609, 
347 Mo. 133—Byrnes v. Poplar 
Bluff Printing Co., 74 S.W.2d 20— 
Dennis v. Creek, App., 211 S.W.2d 
59—Mauzy v. J. D. Carson Co., 
App., 189 S.W 2d 829—Madison v. 
Taxi Owners Ass’n, App, 148 S.W. 
2d 106—Humphrey v. Hogan, App, 
104 S.W.2d 767—Nagle v. Alberter, 
App, 63 S.W.2d 289. 

NJ.—Wallace v. A. R. Perine Co., 
172 A. 499, 113 N.J.Law 20. 

N.D.—Carlson v. Hoff, 230 NW. 294, 
59 ND. 393—Clark v. Feldman, 224 
N.W. 167, 67 ND. 741. 

Ohio.—Fach v. Canton Yellow Cab 
Co., 173 NE. 246, 36 Ohio App 
247—Reichard v. Red Cab Co., 16 
Ohio Supp. 3. 

Okl.—Claxton v. rage, 124 F 2d 977, 
190 Okl. 977—De Camp v. Comer- 
ford, 272 P. 475, 134 Okl. 145. 

R.I.—ITaining v. Turner Centre Sys¬ 
tem, 149 A. 376, 50 R.I 481—Calla¬ 
han v. Wogbosset Pure Food Mar¬ 
ket, 133 A. 44?, 47 R.I. 361. 

Tex—Broaddus v. Long, 138 SW.2d 
1057, 135 Tex. 353—Eilar v. Theo- 
bold. Civ. App. 201 SW.2d 237— 
Pylo v. Phillips, Civ.App., 164 S. 
W.2d *569—Carle Oil Co. v. Owens, 
Civ.App., 134 S.W.2d 411—Broad¬ 
dus v. Long, Civ.App, 125 S W.2d 
340, afllrmed 138 S.W 2d 1067, 135 
Tex. 353—Hudson v. Ernest Allen 
Motor Co., Civ.App., 115 S.W.2d 
1167, error dismissed—Sledman 
Fruit Co. v. Smith, Civ App., 28 
S.W.2d 622, error dismissed—Rob¬ 
ert Oil Corporation v. Garrett, Civ. 
App., 22 S.W.2d 508, affirmed, Com. 
App., 37 S.W.2d 135—Robertson v. 
Holden, Civ.App., 297 S W. 327, re¬ 
versed on other grounds Robertson 
& Mueller v. Holden, Com.App., 1 
S.W.2d 570. 

Va.—Crowell v. Duncan, 134 S E. 676, 
145 Ya. 489, 60 A.LR. 1425 

Wash.—Murray v. Kauffman Buick 
Co., 85 P.2d 1061, 197 Wash. 469 
—Templin v. Doan, 59 P.2d 1110, 
187 Wash. *68. 

42 C.J. p 1213 note 28. 

Presumption arising from fact of 
ownership see supra S 511 (5) b. 

inference, not presumption 

Cal.—Westberg v. Willde, 94 P.2d 
590, 14 Cal.2d 860—Day v. Gen¬ 
eral Petroleum Corporation, 89 P. 
2d 718. 82 Cal.App.2d 220. 


raots permit, but do not require, 

inference of operation within scope 
of employment.—Montgomery v. 

Hutchins, C.C.A.Cal., 118 F.2d 661. 
Comparison with presumption aris¬ 
ing from mere ownership 
The presumption, arising from 
showing that driver of automobile 
causing injury was employee of own¬ 
er, that he was acting within scope 
of his employment at time of ac¬ 
cident is stronger than that arising 
from mere proof of ownership of au¬ 
tomobile.—Chandler v. Owens, 179 
•So. 256, 235 Ala. 356—Toranto v. 
Hattaway, 122 So. 816, 219 Ala. 620. 
Presumptive ownership 

The presumption has been held to 
apply even though ownership is 
proved by a presumption.—Empire 
Gas & Fuel Co. v. Muegge, 143 S.W. 
2d 763, 135 Tex. 620. 

Dissolved corporation 

Presumption that a truck owned 
by corporation and involved m a col¬ 
lision and operated by an agent was 
being operated in the line and scope 
of agent’s authority is extended to 
the further presumption that truck 
owned by corporation, dissolved 
within five years prior to the col¬ 
lision, was being operated for some 
purpose not in violation of the stat¬ 
ute which continues the existence of 
corporation for five years which was 
dissolved for any cause, except by 
judicial decree.—'Southeastern Const. 
Co. v. Robbins, 27 So.2d 705, 248 Ala. 
367. 

38. Ark.—Brooks v. Bale Chevrolet 
Co., 127 S.W.2d 135, 198 Ark 17 
—Rex Oil Corporation v. Crank, 
38 S.W.2d 1093, 183 Ark. 819— 
Mullins v. Ritchie Grocer Co., 85 
S.W.2d 1010, 183 Ark. 218 
Cal.—Nash v. Wright, 186 P.2d 686, 
82 Cal.App.2d 467. 

Ga.—Perry v. Lott, 145 S E. 479, 38 
CaApp. 729—Yellow Cab Co v. 
Nelson, 134 S.E. 822, 35 Ga.App. 
694. 

Ind.—Frick v. Biekel, 64 N E.2d 436, 
115 lnd App. 114, motion denied 57 
N.E 2d 62, 222 Ind. 610. 

Ky.—Rawlings v. Clay Motor Co., 
164 S.W.2d 711, 287 Ky. 604—Keel¬ 
ing v. Nall, 87 S.W.2d 370, 261 Ky. 
232—Ashland Coca Cola Bottling 
Co. v. Ellison, 66 S.W 2d 52, 252 
Ky. 172. 

La.—Brown v. Indemnity Ins. Co. of 
North America, App., 178 So. 768— 
Middleton v. Humble, App,, 172 
So. 542. 


Md.—Baltimore Transit Co. v. State, 
to Use of Schriefer, 40 A.2d 678, 
184 Md. 250. 

Mich.—Ribaut v. Venable, 280 N.W. 
129, 285 Mich. 111. 

Minn.—Ewer v. Coppe, 271 N.W. 101, 
199 Minn. 78—Lausche v. Denison- 
Hardlng Chevrolet Co., 243 N.W. 
52, 18*5 Minn. 635. 

Miss.—Merchants Co. v. Tracy, 166 
So. 340, 175 Miss. 49—Bourgois v. 
Mississippi School Supply Co., 1'55 
So. 209, 170 Miss. 310—-Southern 
Bell Telephone & Telegraph Co. v. 
Quick, 149 So. 107, 167 Miss. 438 
—Slaughter v. Holsomback, 147 So. 
318, 166 Miss. 643. 

Mo.—Collins v. Leahy, 146 S.W.2d 
609, 347 Mo. 133—Yerger v. Smith, 
89 S.W.2d 66, 338 Mo. 140—O’Hare 
v. Justin T. Flint Laundry & Dry 
Cleaning Co, App., 170 S.W.2d 95 
—Halsey v. Metz, App., 93 SW.2d 
41. 

Neb—Ebers v. Whitmore, 241 N.W. 
126, 122 Neb. 653. 

N.J.—Trojan v. Brennan, 187 A. 138, 
117 N J Law 110. 

R.I.—Mclver v. Schwartz, 145 A. 
101, 60 R I. 68. 

Tenn.—Auburn Nashville Co. v. Gra¬ 
ham, 13 Tenn.App. 444 
Tex —Eilar v. Theobold, Civ.App., 
201 S.W.2d 237—Younger Bros v. 
Moore, Civ.App., 135 S.W 2d 780, 
error dismissed, judgment correct 
—Houston News Co. v. Shavers, 
Civ.App, 64 -S.W.2d 384, error re¬ 
fused. 

Wash—Sullivan v. Associated Deal¬ 
ers, 103 P.2d 489, 4 Wn.sh.2d 352 
—Feldtmnn v. Russak, 261 P. 672, 
141 Wash. 287. 

42 C.J. p 1213 note 29. 

39. Ala.—Mobile Pure Milk Co. v. 
Coleman, 161 So. 826, 26 Ala.App. 
402, certiorari denied 161 So. 829, 
230 Ala. 432. 

Mich—Rabaut v. Venable, 280 N.W. 
129, 285 Mich. 111. 

40. Ohio.—White Oak Coal Co. v. 
Rivoux, 102 N.E. 302, 88 Ohio St. 
18, 46 L.R.A.,N.S., 1091, Ann.Cas. 
1914C 1082. 

42 C.J. p 1212 note 21. 

41. Cal.—Grantham v. Ordway, 182 
P. 73, 40 Cal.App. 758. 

Seasonably necessary powers 

Employer Is presumed to intend 
employee to have powers reasona¬ 
bly necessary to carry on work for 
employer.—Ackerson v. Erwin M. 
Jennings Co., 140 A. 760, 107 Conn. 
893, 56 A.L.R. 1127. 
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so. 4 * The presumption that the person employed to 
drive is acting within the scope of his employment 
or authority is indulged where the circumstances 
surrounding the use of the vehicle are those under 
which it is usually used, 44 and this condition as to 
usual use is stated as a qualification of the rule by 
some authorities. 44 In some jurisdictions this pre¬ 
sumption is applicable only in the case of a business 
vehicle, 46 and does not apply as to a pleasure car. 46 

Operation within the scope of employment and on 
defendant’s business may also be presumed where 
defendant is the owner and is present in the vehicle 
at the time of the accident 47 or from any other facts 
and circumstances reasonably warranting such in¬ 
ference. 48 Where an injury is caused by an auto¬ 
mobile bearing a dealer’s license tag, the presump¬ 


tion arises that it was being used for the purpose 
for which the license was issued. 48 A commercial 
vehicle owned or controlled by defendant traveling 
its usual route has been presumed to be engaged in 
defendant’s business. 60 The mere fact that the ve¬ 
hicle which inflicted the injury was being operated 
by an employee of defendant does not raise a pre¬ 
sumption that he was acting within the scope of his 
employment or on defendant’s business where it is 
not shown that defendant owned or controlled the 
vehicle. 61 

These presumptions establish a prima facie case 
as to operation within the scope of employment and 
on defendant’s business 62 and are sufficient to sup¬ 
port a verdict or finding to that effect, 68 but the pre¬ 
sumptions may be rebutted. 64 While in a technical 


40. Ky.—Wood v. Ind'&napolls Abat¬ 
toir Co., 198 S.W. 732, 178 Ky. 188 

48. U.S.— Corpus Jutls cited In 

Woody v. Utah Power A L*ght Co.. 
C.C.A.Utah, 64 F.2d 220. 223. 
Mo.—Steele v. Thomas, 101 S.W.2d 
499, 231 Mo App. 866. 

Mont.—Monaghan v. Standard Motor 
Co., 29 P.2d 378, 96 Mont. 165 
Tenn.—D. fi. Etheridge Co. v. Pe¬ 
terson. 90 S.W.2d 9*57, 19 Tenn. 
App. 630. 

42 C.J. p 1213 note 32. 

44. Tenn.—Maysay v. Hickman, 97 
S.W.2d 662, 20 Tenn.App. 262. 

42 C.J. p 1213 note 33. 

45. Pa.—Double v. Myers, 167 A. 

810, 306 Pa. 2-66—Preston v. 

Schroeder, Com.Pl., 27 Del.Co. 350. 

48 C.J. p 1213 note 29 [b]. 

40 . Pa.—Deater v. Penn Mach, Co., 
166 A. 846, 311 Pa. 291—Martin v. 
Lipschitz, 149 A. 168, 299 Pa. 211. 
42 C.J. p 1213 note 29 [b], p 1215 
notes 60, <61. 

47. Ala.—Grimes v. Fulmer, 180 So. 
821. 235 Ala. 645. followed in 180 
•So. 323, 235 Ala. 664, and 183 So. 
924, 28 Ala App 630. 

Mo.—Brucker v. Gambaro, 9 S.W. 2d 
918. 

48. Tex. —Empire Gas A Fuel Co. v. 
Muegge, 143 S.W.2d 763, 135 Tex. 
620. 

Operation on Sunday 

Where accident occurred on Sun¬ 
day while salesman was demonstrat¬ 
ing car, salesman was presumably 
not at work for his employer, but 
WUs acting for himself. —O’ Haller on 
V. Miller, 176 N.E. 94, 274 Mass. 508. 
JMlvesy of goods to defsndaat 
Fact that truck striking motor¬ 
cycle was having milk delivered to 
defendant did not create presump¬ 
tion that truck owner or driver was 
defendant’s employee.—Preo v. Rood, 
278 P. 928, 99 C&l.App. 872. 


49. D.C.—Simmons v. Brooks, 72 F. 
2d 86, 63 App DC. 293 

Ohio—Fredericks v. Birkett L. Wil¬ 
liams Co., 40 N.E.2d 162, 68 Ohio 
App. 217. 

Or.—Miller v. Service and Sales, 3R 
P.2d 996, 149 Or. 11, 96 A.LR. 628 
Fa.—Coates v. Commercial Credit 
Co., 165 A. 377, 310 Pa 330. 

Wis —Buchholz v. Kastner, 213 N.W. 
329, 193 Wis. 224. followed in 

Buchholz v. Breitbach, 218 N.W. 
444, 193 Wis. 231. 

42 C J. p 1212 note 25. 

50. Ky.—Webb v. Dixl e-Ohio Ex¬ 
press Co.. 16-5 S.W.2d 539, 291 Ky. 
692. 

51. N.J.—Malfatto v. Goldflics, 42 A. 
2d 681, 133 N.J Daw 199 

Okl.—Nellan Co v. Miller, 52 P.2d 
783. 175 Okl. 104. 

Or.—Larkins v. Utah Copper Co., 127 
P.2d 354, 169 Or. 499. 

52. Ala —McCormack Bros. Motor 
Car Co. v. Holland, 118 So. 387, 
218 Ala. 200. 

Cab—Mathe v. White Auto Co, 291 
P. 599, 108 Cal App. 286—Barton 
v. McDermott, 291 P. 591, 108 Cal. 
App. 372. 

Ind.—Frick v. Bickel, 54 N.E.2d 436, 
115 Ind.App. 114, motion denied 
67 N.E 2d 62, 222 Ind. 610. 

Ky.—Galloway Motor Co. v. Huff¬ 
man’s Adm’r, 137 S.W.2d 379, 281 
Ky. 841. 

La.—Antoine v. Louisiana Highway 
Commission, App., 188 So. 443— 
Hunt v. Chisholm, App., 183 So. 
132. 

Mich.—Rabaut v. Venable, 280 N.W. 
129, 285 Mich. Ill, 

Okl.—Claxton v. Page, 124 P.2d 977, 
190 Okl. 422, 

Tex.—Broaddus v. Long, 188 S.W.2d 
1057, 135 Tex. 353—Carle Oil Co. 
v. Owens, Civ.App., 134 S.W/2d 411. 
Wash.—Feldtman v. Russak, 261 P. 
572, 141 Wash. 287. 

53. Cal.—Shields ▼. Oxnard Harbor 
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Dlst., lit P.2d 121. 4t Col.App.2d 
477. 

54. U.S.—R. J. Reynolds Tobacco 
Co. v. Newby, C.C.A.Idaho, 145 F 2d 
768. 

Ala.—Scott v. Birmingham Elec. Co.,, 
33 So.2d 344, 250 Ala. 61—Chand-' 
ler v. Owens, 179 So. 256, 235 Ala. 
35(1—Blackmon v. Sterling, 130 So 
782, 222 Ala 87—McCormack Bros 
Motor Car Co. v. Holland, 118 So. 
387, 218 Ala. 200. 

Ariz.—Peters v. Pima Mercantile 
Co., 27 P 2d 143, 42 Ariz. 454 

Ark.—Brooks v. Bale Chevrolet Co, 
127 SW.2d 136, 198 Aik 17—Cas¬ 
teel v. Yantis-Harper Tire Co., 39 
S.W.2d 306, 183 Ark. 912—Mullins 
v. Ritchie Grocer Co., 35 S.W.L’d 
1010, 183 Ark. 218. 

Ga—Royal Undertaking Co. v. Duf- 
ftn. 196 S.E. 208. 57 Ga App. 760. 

Idaho.—Manion v. Waybright, 86 P. 
2d 181, 59 Idaho 643. 

Ind—Frick v. Bickel, 54 N.E.2d 436, 
115 Ind. 114, motion denied 67 N. 
E.2d 62, 222 Ind. 810. 

Ky.—Galloway Motor Co. v. Huff¬ 
man’s Adm’r, 13*7 S.W.2d 879, 281 
Ky. 841. 

La.—Brown v. Indemnity Ins. Co. of 
North America, App., 178 So. 768 
—Banks v. Commercial Standard 
Ins. Co., App., 177 So. 488—Ken¬ 
dricks v. Lewis, App., 17-5 So. 484. 

Md.—Baltimore Transit Co. v. State, 
to Use of Schriefer, 40 A.2d 678, 
184 Md. 260—McDowell, Pyle A Co. 
v. Magazine Service, 164 A. 148, 164 
Md. 170—Wells v. Hecht Bros. A 
Co., 142 A. 268, 155 Md. 618—Nat- 
tans v. Cotton, 138 A. 270, 1«0 Md. 
466. 

Minn.—Ewer v. Coppe, 271 N.W. 101, 
199 Minn. 78. 

Miss.—Merchants Co. v. Tracy, 166 
So. 840, 176 Miss. 49. 

Mo.—Byrnes v. Poplar Bluff Print¬ 
ing Co., 74 S.W.2d 20—O’Hare v. 
Justin T. Flint Laundry A Dry 

i Cleaning Co., App., 170 S.W.2A 85 
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sense the burden of proving that the vehicle was 
operated in the business of defendant or that the 
driver was acting within the scope of his employ¬ 
ment does not shift from plaintiff, 55 where a pre¬ 
sumption has arisen that at the time of the accident 
a vehicle was being operated in the business of de¬ 
fendant, or that the servant or agent was acting 
within the scope of his employment, defendant has 
the burden of overthrowing such presumption. 56 It 
has been held that these presumptions arc presump¬ 
tions of law 67 or administrative presumptions, 68 but 
it has also been held that they are presumptions of 
fact. 6 * It has been held that these presumptions 
are not evidence 60 and go out of the case on proof 
of the facts, 61 whether such evidence is presented 
by plaintiff or defendant, 62 but, although the pre¬ 
sumptions may go out of the case, the facts on 


which they are based remain. 6 * Where the pre¬ 
sumptions are sufficiently rebutted, the burden of 
going forward with the evidence is again on plain¬ 
tiff. 66 

e. Authority of Operator to Invite Persons to 
Bide 

The burden la on the plaintiff to prove the operator’s 
authority to Invite peraone to ride in the vehicle, and 
such authority may not be presumed from the fact that 
the operator is the defendant’s agent or la authorised to 
operate the vehicle. 

Where it is sought to charge defendant with lia¬ 
bility for the negligence or misconduct of the op¬ 
erator of a motor vehicle toward an occupant of the 
car, the burden is on plaintiff to establish the oper¬ 
ator’s authority to invite the occupant to ride. 66 
Such authority may not be presumed from the fact 


—Halsey v. Metz, App., 93 S.W.2d 
41. 

Mont.—Monaghan v. Standard Motor 
Co.. 29 P 2d 378. 96 Mont. 165. 

N. J.—Wallace v. A. R. Perlne Co, 
172 A. 409, 113 N J Law 20. 

N.D.—Carlson v. Hoff. 230 N.W. 294, 
€9 ND. 393. 

Okl.—Claxton v. Page, 124 P.2d 977, 
190 Okl. 422. 

Tex.—Poe Motor Co. v. Martin, Civ. 
App, 201 SW.2d 102—Houston 
News Co. v. Shivers, Civ.App, 64 
•S.W.2d 384. 

Wash.—Mu- ray v. Kauffman Bulck 
Co., 85 P 2d 1061. 197 Wash. 469. 

42 C.J. p 1214 note 36. 

55. Colo.—American Ins. Co. v. Nay¬ 
lor, 70 P.2d 349, 101 Colo. 34. 

N.H.—Caswell v. Maplewood Garage, 
149 A. 746. 84 N.H. 241, 73 A.L It. 
433. 

42 C.J. p 1213 note 34. 

56. Cal. — Bushnell v. Yoshlka Ta- 
shlro, 2 P.2d 550. 115 Cal.App. 663. 

Colo.—American Ins. Co. v. Naylor, 
70 P.2d 349, 101 Colo. 34. 

Ga—Atlanta Laundries v. Goldberg, 
30 S.E 2d 349, 71 Ga.App. 130- 
Perry v. Lott. 145 S.E. 479, 38 Ga. 
App. 729. 

Ky—Rawlings v. Clay Motor Co., 
154 S.W.2d 711, 287 Ky. 604—Gallo¬ 
way Motor Co. v. Huffman’s Adm’r, 
137 S.W.2d 379, 281 Ky. 841—Da¬ 
vis v. Bennett’s AdmY, 132 S.W.2d 
334, 279 Ky. 709—Home Laundry 
Co. v. Cook, 125 S.W.2d 763, 277 
Ky. 8—Harrison County Motor Car 
Co. v. Clarke, 24 S.W.2d 595, 232 
Ky. 820. 

La.—Futch v. W. Horace Williams 
Co., App., 26 So.2d 776, rehearing 
refused—Culver v. Toye Bros. Yel¬ 
low Cab Co., App., 26 So.2d 296— 
Murphy v. Henderson, App., 23 So. 
2d 369—GVSell v. Cassagne, App., 
12 6o.2d 51—Antoine v. Louis ana 
Highway Commission, App., 188 
So. 443—Lovoi v. R. 7. Me stayer 


Lumber Co, App., 186 So. 473, re¬ 
hearing denied 18-6 So. 101—Fan- 
cuso v. Hurwitz-Mintz Furniture 
Co, App, 181 So. 814, rehear ng 
denied 183 So. 461—U-Drive-It-Car 
Co. v. Texas Pipe Line Co., App., 
129 So. 565, 14 La.App. 524. 

Md.—Erdman v. Ilenry S. Horkhei- 
mer & Co., to Use of World Fire & 
Marine Ins. Co., 181 A. 221, 169 
Md. 204. 

Miss —Bourgeois v. Mississippi 
School Supply Co, 155 So 209, 

170 Miss. 310—Southern Bell Tel¬ 
ephone & Telegraph Co. v. Quick, 
149 So. 107, 167 Miss. 438. 

Tenn —Auburn Nashville Co. v. Gra¬ 
ham, 13 Tenn.App. 444. 

Tex—Broaddus v. Long, 138 SW.2d 
1057, 135 Tex. 353—Carle Oil Co. 
v. Owens, Civ.App., 134 S.W 2d 411 
—Hudson v. Ernest Allen Motor 
Co., Civ.App., 115 S W 2d 1167. 
error dismissed—Rosenthal Dry 
Goods Co. v. Hillebrandt, Civ.App , 
299 S.W. 665, reversed on other 
grounds, Com.App., 7 S.W.2d 621 
—Wright v. Maddox, Civ.App., 288 
S.W. 660. 

Va.—Crowell v. Duncan, 134 S.E. 576, 
145 Va. 489, 50 A.L.R. 1425. 

Wash.—Templin v. Doan, 59 P.2d 
1110, 187 Wash. 68. 

42 C.J. p 1213 note 3*5. 

57. Okl.—Claxton v. Page, 124 P.2d 
9T7, 190 Okl. 422. 

58. Ala.—Scott v. Birmingham Elec. 
Co., 33 So.2d 344, 250 Ala. 61- 
Chandler v. Owens, 179 So. 256, 
235 Ala. 356. 

59. Ark.—Casteel v. Yantls-Harper 
Tire Co., 39 S.W.2d 306, 183 Ark. 
912. 

42 C.J. p 1213 note 28 [bj. 

80. U.S.—Standard Accident Ins. Co. 
v. Rivet, C.C.A.La., 89 F.2d 74. 

Ind.—Frick v. Bickel, 54 N.E.2d 436, 
115 Ind.App. 114, motion denied 
57 N.E.2d 62, 222 Ind. 610. 
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Mich.—Rabaut v. Venable, 280 N. 

W. 129, 285 Mich. 111. 

Neb —Witthauer v. Employers Mut. 
Cas. Co., 32 N.W.2d 413, 149 Neb. 
728. 

Wash.—Sullivan v. Associated Deal¬ 
ers, 103 P.2d 489, 4 Wash 2d 352. 
61. Mo.—Sowers v. Howard. 139 S. 
W.2d 897, 346 Mo. 10—Humphrey 
v. Hogan, App., 104 S.W 21 767 
R.I—Smith v. Tompkins, 161 A. 221, 
52 R I. 434—Callahan v. Weybosset 
Pure Food Market, 133 A. 442, 47 
R.I. 361. 

Utah.—Saltas v. Affleck, 102 P.2d 
493, 99 Utah 65. 

Wash.—Feldtman v. Russak, 251 P. 

672, 141 Wash 287. 

42 C.J. p 1213 note 26. 

82. Md.—Butt v. Smith. 129 A. 362, 
148 Md. 340. 

42 C J. p 1214 note 42. 

63. Mo.—Sowers v. Howard, 139 S. 
W.2d 897, 346 Mo. 10—Stnte ex 
rel. Waters v. Hostetter, 126 S W. 
2d 1164, 344 Mo. 443, mandate or 
Supreme Court conformed to, App., 
130 S.W.2d 220. 

64. La—Williamson v. De Soto 
Wholesale Grocery Co., App., 16 
So 2d 739 

Neb—Witthaver v. Employers Mut. 
Cas. Co., 32 N.W.2d 413, 149 Neb. 
728. 

Tex.—Alf&no v. International Har¬ 
vester Co. of America Civ.App., 
121 S.W.2d 466, error dismissed— 
Hudson v. Ernest Allen Motor Co., 
Civ.App., 115 S.W.2d 1167, error 
dismissed—Houston News Co. v. 
Shavers, Civ App., 64 S.W.2d 384, 
error refused. 

42 C.J. p 121*5 note 43. 

Smployee shown to have embarked 
on personal errand is presumed to 
have continued on it.—Mancuso v. 
Hurwitz-Mintz Furniture Co., La. 
App., 183 So. 461. 

65. Mass.—Dineasoff v. Casey, 19 N. 
E.2d 25, 306 Mass. 656. 
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that the operator was defendant’s servant or 
agent, 66 that defendant authorized the driver to op¬ 
erate the vehicle, 67 or that the vehicle was regis¬ 
tered in defendant’s name, even though a statute 
makes such registration prima facie evidence of de¬ 
fendant's liability or proof that the operator is his 
agent. 6 ® 

f. Acts of Members of Family 

Where the plaintiff seeks to charge the defendant 
With liability for the negligence or misconduct of a mem¬ 
ber of his family in the operation of a motor vehicle, 
the burden Is on the plaintiff to establish facts necessary 
to Impose such liability. 

Where plaintiff seeks to charge defendant with 
liability for the negligence or misconduct of a mem¬ 
ber of his family in the operation of a motor ve¬ 


hicle, the burden is on plaintiff to establish facts 
necessary to impose such liability on defendant, 66 
as, for example, that such member was operating 
the car as an agent or servant of defendant, 76 or 
as part of a joint enterprise with him, 71 or that such 
operation was with the authority, permission, or 
consent of defendant, 72 or under his control, 76 or 
on his business. 74 

It has been held that proof that the vehicle was 
owned by defendant and was operated at the time 
of the accident by some member of defendant’s 
family raises a presumption that such member was 
defendant’s agent or servant 76 and was operating 
the vehicle for defendant, 76 with defendant’s con¬ 
sent, 77 and within the scope of the authority con¬ 
ferred. 78 The presumption has been held to apply 


Md.—East Coast Freight Lines v. 
Mayor and City Council of Balti¬ 
more, $8 A.2d 290. 

N.Y.—Harter v. Richardson Corpora¬ 
tion, 12 N.Y.S.2d 180, 257 App.DJv. 
907. 

Va.—Morris v. Dame’s Ex’r, 171 S.E. 

662, 161 Va. 545. 

STeoessary assistance 

(1) Where plaintiff Bought to re¬ 
cover from employer for Injuries 
sustained In automobile accident 
While riding with employee forbid¬ 
den to carry passengers, on ground 
that plaintiff was rendering neces¬ 
sary assistance to employee who 
was acting within the course and 
scope of his employment, burden was 
on plaintiff to prove such facts — 
Siemens v. Vindicator Printing Co., 
22 N.E.2d 766. 66 Ohio App. 249. 

(2) There is no presumption, 
where a driver Is forbidden to pick 
up hitchhikers but does have au¬ 
thority to pick up an extra driver 
or helper at his own expense, that 
one on vehicle at time of accident 
is extra driver or helper.—East 
Coast Freight Lines v. Mayor and 
City Council of Baltimore, Md., 58 
A.2d 260. 

66. U.S.—Liggett & Myers Tobacco 
Co. v. De Parcq, C.C.A.Minn., 66 
F.2d 678. 

driver’s custom 

Knowledge and consent of defend¬ 
ant as to driver's habit of carrying 
passengers could not be implied so 
as to support an inference that driv¬ 
er was acting within his ostensible 
authority in carrying Invitee.—Rus¬ 
sell v. Cutshall, 26 S.E..2d 866, 223 
N.C. 868. 

67 . N.J.—Cowan v. Kaminow, 26 A. 
2d 258 ( 128 N.J.Law 868. 

48. Mass.—Little v. Levlson, 65 N. 
3L2d 17. 816 Mass. 169—Dineasoff 
v. Casey, 29 N.B.2d 25, 206 Mass. 


555—Foley v. John H. Bates, Inc., 
4 N.E.2d 349, 295 Mass. 657—Welch 
v. O’Leary, 191 N.E. 377, 287 Mass 

69. 

Registration as raising presumption 
of liability see supra $ 511 (5) c. 

69. NY.—-Duffy v. Ascher, 181 N.Y. 
S. 934, 191 AppDiv. 918. 

42 C J. p 1215 note 45. 

70. Ala.—'Cox v Roberts, 27 So 2d 
617, 248 Ala 372 

Ark.—Adams v. Browning, 115 S.W. 

2d 868. 195 Ark. 1040. 

Mass.—Dennis v. Glynn, 159 NE. 
516, 262 Mass 233. 

Tex.—Zwernemann v. Smith, Civ. 
App, 175 S W 2d 260—Jacohe v. 
Goings, Civ App, 3 S.W 2d 535, er¬ 
ror dismissed. 

42 C.J. p 1215 note 46. 1 

71. Tex.—Jacobc v. Goings, supra 

72. Colo.—Kirkpatrick v. McCarty, 
152 P.2d 994, 112 Colo. '588. 

La—Durel v. Flach, 1 La App 758. 
N.Y.—Atwater v Lober, 233 N.Y.S. 

309. 133 Misc. 652. 

42 C J. p 1215 note 47. 

Continued and customary use of 
automobile by nephew prior to acci¬ 
dent gave rise to permissible infer¬ 
ence that such use was with consent 
of owner.—Christiansen v. Schenken- 
berg, 236 N.W. 109, 204 Wis. 323. 

73. N.Y.—Legenbauer v. Esposito, 
17*6 N.Y.S. 42, 187 App.Div. 811. 

74. Pa.—Warman v, Craig, 184 A. 
757, 321 Ta. 481—Mitchell v. EU- 
maker, 4 A.2d 692, 134 Fa.Super. 
583. 

76. N.Y.—Traub v. Blum, 81 N.Y.S. 

2d 735, 263 App.Div. 92. 

Wis.—Hansberry v. Dunn, 284 N.W. 

•556, 230 Wis. 626. 

42 C.J. p 1215 note 49. 

Defendant head of family 
N.Y.— Traub v. Blum, 31 N.Y.fl.2d 
735, 263 App.Div. 92. 
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Family ear 

N J.—Willett ▼. Heyer. 140 A 411, 
104 N.J.Law 391. 

N.Y.-—Traub v. Blum, 31 N.Y.S.2d 
735, 263 App.Div. 92. 

Zn Oklahoma 

(1) Presumption has been held to 
exist that minor son driving family 
automobile was acting as servant 
and agent of owner, but presumption 
may be overcome by uncontroverted 
testimony.—Gallagher v Holcomb, 44 
R2d 44, 172 Okl. 1—Carter v. Martin, 
250 P. 906, 120 Okl. 179—42 C.J. p 
1216 note 49 [f] (1). 

(2) Proof that father owned au¬ 
tomobile driven by child at time of 
accident, with his consent, however, 
has also been, held insufficient to 
raise presumption that child was 
acting as father’s agent and within 
scope of authority.—Jamar v. Bright- 
well, 19 P.2d 366, 162 Okl. 124—42 
C.J. p 1215 note 49 [f] (2). 

76. Cal.—Phillips v. Cuccio, 42 P. 
2d 1050, 6 Cal.App.2d 520. 

Wash.—Schnebly v. Bryson, 290 P. 

849, 158 Wash. 250. 

42 C.J p 1215 note 50 

Family oar 

Ga.—Ficklen v. Helchelheim, 176 S.E. 
540, 49 Ga.App. 777. 

77. Cftl.—Phillips v. Cuccio, 42 P. 
2d 1050, 5 Cal.App.2d 520. 

Iowa.—Lange v. Bedell, 212 N.W. 

354, 203 Iowa 1194. 

42 C.J. p 121*5 note 51. 

Use presumed rightful 
The use of A vehicle by the son 
of the owner is presumed to have 
been rightful until the contrary is 
shown.—Ploetz v. Holt, 144 N.W. 745, 
124 Minn. 169. 

78. Minn.—Johnson v. Evans, 170 N. 
W. 220, 141 Minn. 856, 8 A.L.R. 
891. 

42 C.J. p 1215 note 58. 
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only in the case of a family purpose car, 79 but un¬ 
der some statutes proof that the vehicle is owned 
by a specified member of the driver’s family raises a 
presumption that the car is a family car and was be¬ 
ing operated with the owner’s general authority. 80 
On the other hand, it has also been held that no 
presumption arises that the member of the family 
who was operating the car was the agent or servant 
of defendant, 81 or that such member was acting for 
defendant, 82 even though such operation was with 
defendant’s consent. 83 

Where defendant rides with his wife or minor 
child, who is driving, according to some cases, he 
is presumed to exercise some control over the driv¬ 
er. 84 If at the time he was using the vehicle the 
husband of defendant was conveying home house¬ 
hold supplies, a presumption arises that he, as head 
of the family, was acting for himself. 85 The oper¬ 
ation of a community car by the wife warrants a 
presumption that her use was for the community. 86 

A presumption that a member of the family was 
operating the vehicle as the agent of defendant, 87 
with the consent of defendant, 88 or within the scope 
of the authority conferred 89 is rebuttable. While 
such presumptions or inferences do not change the 
ordinary rules as to burden of proof," defendant 


has the burden of meeting the presumption that the 
operator was his agent, 91 that the operator was act¬ 
ing with defendant’s consent, 92 or that such opera¬ 
tor was acting for defendant. 98 A presumption that 
the husband, as head of the family, was acting for 
himself, is rebuttable. 94 

Indorsement of license. It may be presumed that 
a parent indorsed a son’s application for a license 
as required by statute, where he is the proper per¬ 
son to have done so. 95 

§ 512. -Negligence of Person Injured 

a. In general 

b. Contributory negligence as affirmative 

defense 

C. Freedom from contributory negli¬ 
gence as part of plaintiff’s case 

a. In General 

Various presumptions, such as that contributory neg¬ 
ligence is not ordinarily to be presumed from the mere 
happening of the accident, and that the Injured person Is 
presumed to have seen what he should have seen, have 
been indulged on the issue of contributory negligence In 
actions for injuries inflicted by motor vehicles. 

In actions for injuries inflicted by motor vehi* 
cles, appropriate presumptions have been indulged 
on the issue of contributory negligence. 96 As a 


79. Qa.—Durden v. Maddox, 37 SE 
2d 219, 73 Ga.App. 491. 

Family car statue not presumed 
Ga.—-Durden v. Maddox, supra 

80. Conn.—O’Dca v. Amodeo, 170 A. 
486, 118 Conn. '58. 

Retroactive operation 

Statute applies to trials of actions 
accruing or brought before act be¬ 
came effective—Baker v Paradiso, 
169 A. 272, 117 Conn. 639. 

81. Del.—Cerchlo v. Mullins, 138 A. 
277, 3 W.W.Harr. 245. 

Mo.—Bolman v. Bullene, 200 S.W. 
1068. 

42 C.J. p 1216 notes 64. 68. 

Adult son 

Relationship of father and son, 
where son was an adult and not a 
member of father’s household, did 
not so establish son’s ag-ency for 
father as to require father to intro¬ 
duce testimony of express refusal 
to enter into such relationship in 
order to prevent father being liable 
for son’s negligence while driving 
father’s automobile.—Lehl v. Hull, 64 
P.2d 290, 162 Or. 470. 

83. Kan.—Watkins v. Clark, 176 P. 

131, 103 Kan. 629. 

42 C.J. p 1215 notes 65, 61. 

83. Mo.—Mulanix v. Reeves, 112 S. 
W.2d 100, 233 Mo.App. 143, cer¬ 
tiorari quashed State ex rel. and 
to Use of Reeves v. Shain, 122 S. 
W.2d 885, 848 Mo. 650. 


84. Ark—Minor v. Mapes, 144 -S.W. 
219, 102 Ark. 351. 39 L.R.A.,N.S., 
214. 

Ohio —General Exchange Ins. Co. v- 
Elizer, App., 31 N E 2d 147. 

Pa.—Spcgele v. Blumfleld, 182 A. 149, 
120 Ta Super. 231. 

Husband driving wife’s car with 
wife present is presumably in con¬ 
trol of car, and, in absence of evi¬ 
dence to contrary, solely responsible 
for its operation.—Rodgers v. Sax¬ 
ton, 158 A. 166, 305 Pa. 479, 80 A.L R. 
280. 

85. Cal.—Ransford" v. Ainsworth, 
237 P. 747, 3 96 Cal. 279. 

42 C.J. p 1215 note 57. 

86. La.—Vinson v. Picolo, App, 16 
So.2d 778. 

87. N.J.—Venghis v. Nathnnson, 127 
A. 17*5. 101 N.J.Law 110. 

42 C.J. p 1215 note 63. 

88. Iowa.—Lange v. Bedell, 212 N 
W. 354, 203 Iowa 1194—Rowland 
v. Spalti, 194 N.W. 90, 196 Iowa 
208. 

Mich.—Cebulak v. Lewis, 82 NW.2d 
21, 320 Mich. 710. 

89. N.J.—Venghis v. Nathanson, 
127 A. 175, 101 NJ.Law 110. 

90. Wis.—Hansberry v. Dunn, 284 
N.W. 566, 230 Wis. 626. 

42 C.J. p 1215 note 66. 

91. N.C.—Wilson v. Polk, 95 S.E. 
849, 175 N.C. 490. 
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Wis.—Hansberry v. Dunn, 284 N.W. 
556, 230 Wis. 626. 

92. Mich.—Cebulak v. Lewds, 32 N. 
W.2d 21. 320 Mich 710. 

42 C.J. p 1215 note 68. 

93. Ga—Ficklen v. Ileichelheim. 
176 S.E. *540, 49 Ga App 777. 

La—Paderas v. Stauffer, 120 So. 886, 
10 La App. 50. 

Wash.—Sehnebly v. Bryson, 290 P. 

849, 158 Wash. 250. 

42 C J. p 1216 note 69. 

94. Cal.—Hansford v. Ainsworth, 
237 1\ 747, 196 Cal. 279. 

95. Cal.—Whit worth v. Jones, 209 
T. 60, 58 Cal.App. 492. 

96. Pa.—Stewart v. McGarvey, 84 
A.2d 901, 348 Pa. 221. 

Knowledge of traffic rules 

Where traffic ordinance of city per¬ 
mitted left turn at intersection, a 
motorist approaching intersection 
must bo presumed to know that a 
left turn might be made by truck 
driver approaching intersection.— 
Owen v. O. K. Storage & Transfer 
Co., La.App., 10 iSo.2d 849. 

Visibility 

With respect to contributory neg¬ 
ligence of pedestrian who was struck 
by automobile while crossing busy 
street on a rainy evening, pedestrian 
would be presumed to have known 
that, in the rain, condition of visi¬ 
bility was such that pedestrian 
might not readily be seen by one 
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general rule, the mere happening of the accident 
does not make out a case of contributory negligence 
on the part of the injured person. 97 The injured 
person will be presumed to have seen what, in the 
exercise of due care, he should have seen. 98 

Violation of regulation or rule of road. Where 
defendant claims that the injured person violated a 
statute, regulation, or rule of the road, in those ju¬ 
risdictions where, as discussed infra subdivision b 
of this section, contributory negligence is regarded 
as an affirmative defense, he has the burden of 
proving the applicability of the regulation or rule, 99 


that the injured person violated it, 1 and that, al¬ 
though as to this there is also authority to the con¬ 
trary, 2 such violation was the proximate cause of 
the injury; 8 but it has also been held that the bur¬ 
den is on plaintiff to show that he complied with 
such statutes and rules. 4 

The violation of such a statute, regulation, or 
rule of the road has been held to raise a presump¬ 
tion of contributory negligence® casting on plaintiff 
the burden of coming forward with evidence to 
rebut the presumption. 6 According to some cases 
there is no presumption of negligence from the fail- 


operating an automobile.—L’Heureux 
v. Desmarais, 197 A. 827, 89 N.H. 
237. 

Knowledge 

Knowledge may be Inferred from 
circumstances. 

N.Y.—Doherty v. Stewart, 8 N.YJ3. 
2d 423, 256 App.Dlv. 1004. 

Pedestrian lane as position of duu 

tfer 

It cannot be assumed that defi¬ 
nitely marked pedestrian lane con¬ 
trolled by traffic signal is per se a 
position of dinger.—Long v. Bar- 
bieri, 7 P.2d 1082, 120 Cal.App. 207. 

97. Mass.— Lucier v. Norc-ross, 27 N. 
13.2d 498. 310 Mass. 213, 137 AL.R 
749. 

Mich.—Hinchey v. J. P. Burroughs & 
Son, 215 N.W. 346, 240 Mich. 273 
—Petersen v. Lund In, 211 N.W. 86, 
236 Mich. 590. 

Mont.—Autlo v. Miller, 11 P.2d 1039, 
92 Mont. 160. 

42 C.J. p 1218 note 15. 

Happening of accident as raising 
presumption of negligence general¬ 
ly see supra fi 511 (3). 

98 . Colo,—Aaron v. Wesebaum, 162 
P.2d 232, 114 Colo. 61. 

La.—Firemen’s Ins. Co. v. Boggs. 
App., 23 So.2d 630—Hilderbrand v. 
Peterson, App., 7 So.2d 378—Mur¬ 
phy v. City of Alexandria, App., 2 
So.2d 103—Butler v. Mississippi 
Foundation Co., App., 175 So. 887. 
Mich.—Ruby v. Buxton, 8 N.W. 2d 
913, 305 Mich. 64—Ackerman v. Ad¬ 
vance Petroleum Transport, 7 N.W. 
8d 286, 304 Mich. 96—Savas v. 
Beals, 7 N.W.2d 231, 304 Mich. 84 
—Heckler v. Lalng, 1 N.W.2d 484, 
800 Mich. 139—Gallagher v. Wal¬ 
ter, 299 N.W. 811, 299 Mich. 69. 
Tenm.—Harbor v. Wallace, App., 211 
S.W.2d 172. 

Vt.—Eagan v. Douglas, 175 A. 222, 
107 Vt. 10, followed in 175 A. 225, 
107 Vt. 18. 

Wash.—Davis v. Pinkerton, 92 P.2d 
706, 199 Wash. 579. 

Wls.—Pettera v. Collins, 233 N.W. 
645, 203 Wls. 81. 

not that several talking with de¬ 
ceased saw oncoming mr did not 
raioo presumption that deceased oaw 


or should have seen car.—Kern v. 
Knight, 127 So. 133, 13 LaApp 194. 

99. Cal.—Tieman v. Red Top Cab 
Co., 3 P.2d 381, 117 Cal App. 40 
1. Cal.—Armstrong v. Sengo, 61 P 2d 
1188, 17 Cal.App.2d 300—Brunctto 
v. Spcdiacci, 12 P.2d 151, 124 Cal. 
App 252. 

Mass.—Neu v. McCarthy, 38 N13 2d 
570, 309 Mass. 17, 133 A.L.R 1291. 
N.M.—Clay v. Texas-Arizona Motor 
Freight. 169 P.2d 317, 49 N.M 157. 
Tex.—Harrison-Wright Co. v. Budd, 
Civ App., 67 S.W.2d 670, error dis¬ 
missed. 

Compliance presumed 

Ind.—Northwestern Transit v. Wag¬ 
ner, 61 N.E.2d 591, 223 lnd. 447. 
Violation not presumed 
Cal.—Corcoran v. Taclflc Auto Stag¬ 
es, 2 P.2d 225, 116 Cal App 35. 
Signal for left turn 

It has been held, however, that a 
motorist suing owner and driver of 
following truck which collided with 
motorist making left turn had stat¬ 
utory duty to extend his hand and 
arm and to keep them extended dur¬ 
ing the last one hundred feet trav¬ 
eled by his automobile before turn¬ 
ing left, and had burden of proving 
that he complied with such law.— 
Britt Trucking Co. v. Ringgold, 192 
S.W.2d 532, 209*Ark. 769. 

a. U.S.—H. W. Bass Drilling Co. v. 

Ray, CC.A.NM, 101 F.2d 316. 

42 C.J. p 1217 note 95. 

Overcrowding front seat 
Where a guest who consented to 
ride as one of four persons in the 
front seat of a coup* was guilty of 
contributory negligence as a matter 
of law, it was held that it was not 
necessary to show that overcrowd¬ 
ing was the proximate cause of the 
injury.—McIntyre v. Pope, 191 A. 
>607, 326 Pa. 172. 

13. Cal.—Skaggs v. Wiley, 292 P. 

132, 108 Cal.App. 429. 

Idaho.—Kelly v. Troy Laundry Co., 
267 P. 222, 46 Idaho 214. 

N.H.—Judd v. Perkins, 138 A. 812, 
83 N.H. 39. 

N.M.—Clay v. Texas-Arizona Motor 
Freight, 159 P.2d 317, 49 N.M. 157. 
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4. Mich.—Guye v. Domas, 879 N.W. 
902, 284 Mich. 654. 

5. U.S.—H. W. Bass Drilling Co. v. 
Ray. C.C.A.N.M., 101 F.2d 316. 

Me.—Atherton v. Crandlemire, S3 A. 
2d 303, 140 Me. 28—-Collins v. Kel¬ 
ley, 179 A. 65, 133 Me. 410—Raw- 
son v. Stiman, 176 A. 870, 133 Me. 
250. 

42 C.J. p 1217 note 92. 

Jay walking 

(1) The fact that pedestrian was 
in street attempting to cross busy 
street near middle of block and not 
at crosswalk wh°n struck by back¬ 
ing automobile has been held to be 
prima facie evidence of negligence 
to be considered with other facts and 
circumstances in evidence—Ilart v. 
City of Chicago, 42 N.E.2d 887, 815 
Ill.App. 214. 

(2) Although ft pedestrian may 
have the right of way at street 
crossings only, the fact that he is 
injured between street crossings, 
however, has also been held not of it¬ 
self to constitute prima facie evi¬ 
dence of contributory negligence — 
Crunkilton v. Hook, 42 A.2d 517, 186 
Md. 1. 

Bight of way at intersection 
Fact that motor vehicle at street 
intersection approached from right 
of vehicle injured was held not of 
itself sufficient to raise presumption 
of contributory negligence.—Taxicab 
Co. v. Ottenritter, 135 A. 587, 151 
Md. 626. 

Biding in speeding car 

Riding with person who Is driving 
automobile at unlawful speed is not 
of itself prima fade evidence of con¬ 
tributory negligence of guest.— 
Waitrovich v. Black, 254 Ill.App. 49. 

61 Cal.—Satterlee v. Orange Glenn 
School Diet, of San Diego County, 
177 P.2d 279, 29 Cal.2d 581. 

Colo.—Aaron v. Wesebaum, 162 P. 

2d 232, 114 Colo. 61. 

Iowa.—Anderson v. Holsteen, 26 N. 

W.2d 855, 288 Iowa $30. 

Md— Askfcn v. Long, 6 A.2d 246. 176 
Md. 546. 

Pa.—Oakley v. Allegheny County. 
128 A. 814, 128 PLfiuper. 8. 
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ure of a pedestrian to look before crossing a street ; 7 
nor is there a conclusive presumption of negligence 
if a pedestrian did not continuously look or listen 
while crossing. 8 Where both plaintiff and defend¬ 
ant were equally guilty of a violation of law, the 
presumption, if any, is that the accident was the 
result of the combined fault. 9 

Infants . The rule as to the burden of proof on 
the issue of contributory negligence, as discussed 
infra subdivisions b and c of this section, is gener¬ 
ally the same where the injured person is an infant 
as where he is an adult, and in those jurisdictions 
in which contributory negligence is regarded as an 
affirmative defense, the burden is on defendant to 
prove that the injured infant was contributorily 
negligent, 10 and the injured infant is presumed to 
have used due care; 11 but, in other jurisdictions in 
an action by an infant, plaintiff must prove his free¬ 
dom from contributory negligence. 12 In accordance 
with the rules discussed in the C.J.S. title Negli¬ 
gence § 218, also 45 C.J. p 1186 note 69 ct seq, a 
child under a specified age, usually fourteen, is 
presumed to be incapable of negligence 13 and de¬ 


fendant has the burden of going forward with evi¬ 
dence to rebut the presumption, 14 but an infant 
above such age is presumed to possess sufficient un¬ 
derstanding and capacity to be chargeable with con¬ 
tributory negligence. 15 The presence of a child on 
a street has been held not, of itself, to raise a pre¬ 
sumption of negligence against the parents, 16 but, 
where there is no evidence on which the court can 
determine whether the infant was sui juris, it hafc 
been held that plaintiff does not make out a case 
where there is no proof of the exercise of any care 
either by the parents or by the infant. 17 

Last clear chance doctrine. Where plaintiff seeks 
recovery despite his negligence under the last clear 
chance or humanitarian rule, he has the burden of 
proving the facts entitling him to recover under 
such rule. 18 

b. Contributory Negligence as Affirmative De¬ 
fense 

In most Jurisdictions the burden Is on the defendant 
to establish contributory negligence, and the Injured per¬ 
son is presumed to have acted with due care. 


Vt.—Steele v. Puller, 168 A. 666, 104 
Vt. 803. 

Wash.—Gerl v. Bender. 168 P.2d 144, 
25 Wash.2d 60. 

42 <C.J. p 1217 notes 93, 94. 

7. Ark.—Minor v Mapes, 144 S W. 
219, 102 Ark. 351, 39 L.R.A..N.S., 
214. 

8 . U.S.—Taxi Serv. Co. v. Phillips, 
Mass., 187 P. 734, 109 C.C A. 482. 

Ga.—Claxton v. Hooks, 23 S.E.2d 101. 
68 Ga.App. 383. 

9. Wash.—Twedt v. Seattle Taxicab 
Co, 210 P. 20, 121 Wash. 562. 

10. Mass.—Birch v. Strout, 20 N.E. 
2d 429, 308 Mass. 28—Stacy v. 
Dorchester Awning Co., 195 N.E. 
3*50, 290 Mass. 356—Jean v. Nester, 
158 N.E. 893, 261 Mass. 442—Di 
Rienzo v. Goldfarb, 153 N.E. 784. 
257 Mass. 272. 

N.J.—Eastmond v. Wachstein, 135 
A. 67, 4 N.J.Misc. 966. 

Pa.—Bowman v. Stouman, 141 A. 41, 
292 Pa. 293. 

11. Utah.—Barker v. Savas, 172 P. 
672, 52 Utah 262. 

Gave reasonably to bs expeoted of 
infant of that age 

Mass.—De Furia v. Mooney, 182 N. 

E. 828, 280 Mass. 447. 

Tetnn.—Cheek v. Pox, 7 Tenn.Civ.A. 
160. 

Defendant has ths burden of re¬ 
butting such presumption.—Barker 
v. Savas, 172 P. 672, 52 Utah 262. 

Where ohild is inoapable of oars, 
presumption is inapplicable.—Shear 
v. Rogoff, 131 N.E. 33, 288 Mass. 357 


—Minsk v. Pltaro, 187 N.E. 224, 284 
Mass. 109. 

12. N.Y.—Smith v. Listman, 160 N. 
Y.S 129, 96 Misc. 285, affirmed 1-61 
N.Y.S. 1146, 175 App.Div. 960. 

13. Iowa—Hampton v. Burrell, 17 
N.W.2d 110, 236 Iowa 79. 

Va—American Tobacco Co. v. Har¬ 
rison, 27 S.E.2d 181, 181 Va. 800. 
42 C J. p 1217 note 1. 

Maturity beyond years 

In action for injuries sustained by 
thirteen-year-old girl when her bi¬ 
cycle collided with defendant's au¬ 
tomobile, presumption was that girl 
had not reached a maturity and dis¬ 
cretion beyond her years which 
would lead her to exercise care of a 
child who has.—Reaves v. Hoffman, 
180 So. 600, 28 Ala.App. 188. 

14. Iowa—Brekke v. Rothermal. 196 
N.W. 84, 196 Iowa 1288. 

N.Y.—Shulman v. Roseth Corpora¬ 
tion, 238 N.Y.S* 675, 227 App.Div. 
577. 

Frosumption 

Va.—P. L. Parmer, Inc., v. Cimino, 
41 <S.E.2d 1, 185 Va. 965. 

15. Ga.—Jordan v. Wiggins, 18 S E. 
2d 512, 66 Ga.App. 534—Greeson v. 
Davis, 9 S.E.2d 690, <62 Ga.App. 
667. 

18. Pa.—Dattola v. Burt, 135 A. 736, 
288 Pa. 134. 

17. N.Y.—Popick v. B. B. Neal 
Hardware Co., 164 N.Y.S. 418. 

42 C.J. p 1217 note 5. 

18. U.S.—McElwee v. Curtiss- 
Wright Corp., D.C.Mo., 70 F.Supp. 
87. 


Cal.—Henslee v. Fox, 61 P.2d 117-6, 
10 Cal App 2d 202. 

Iowa.—Nagel v. Bretthauer, 298 N. 
W. 852, 230 Iowa 707—Rutherford 
v. Gilchrist, 255 N.W. 516, 218 
Iowa 1169—Hogan v. Nesbit, 246 
N.W. 270, 216 Iowa 75. 

La —Gatlin v. Spangler, 6 La.App. 
332 

Mo.—B-ites v. Brown Shoe Co., 116 
SW.2d 31, 242 Mo 411—Doty v. 
Pisher, App., 200 S.W 2d 634— 
Bauer v. Wood. 154 S.W 2d 356, 236 
Mo.App. 266—Swain v. Anders, 140 
S.W. 2d 730, 236 Mo.App. 126— 

Schmitt v. American Press, App., 
42 S.W.2d 969. 

N.H.—Legere v. New England Furni¬ 
ture Co, 1 A 2d 924, 89 N.H 423 — 
La Coss v. National Casket Co., 
190 A 286, 88 N.H. 403. 

N.J.—Nolan v. Davis, 112 A. 188, 
95 N.J.Law 227. 

Tex.—Parks v. Airline Motor Coach¬ 
es, 193 S.W.2d 967, 145 Tex. 44— 
Schumacher v. Missouri Pac. 
Transp. Co., Clv.App., 116 S.W.2d 
1136, error dismissed—Duff v. 
Roeser & Pendleton, Clv.App., 96 
•S W.2d 682—Gersdorf-Sloan Am¬ 
bulance Service v. Kenty, Clv.App., 
46 'S.W.2d 469. 

Va.—Jenkins v. Johnson, 42 S E.2d 
319, 186 Va. 191—Temple v. Moses, 
8 S.E.2d 262, 175 Va. 320—South 
Hill Motor Co. v. Gordon, 200 S.E. 
637, 172 Va. 193—Saunders v. Tem¬ 
ple, 153 S.E. 691, 154 Va. 714. 

Doctrine of last clear chance gen¬ 
erally ses supra || 493 (l)-493 
( 5 ). 
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In the majority of jurisdictions, sometimes by person or plaintiff as a defense to an action for in¬ 
reason of statute, the burden is on defendant to juries inflicted by a motor vehicle, 1 * unless it is 
establish the contributory negligence of the injured 


19. UJ9. —Warlich v. Miller, C.C.A. 
Pa., 141 F.2d 168—Walkup v. 
Bardsley, C.C.A.Minn„ 111 F.2d 
789—Gray v. Dieckmann, C.C.A.N. 
H., 109 F.2d 382—White v. State 
of Maryland, C.C.A.Md., to Use of 
Anderson, 106 F.2d 392—Bass v. 
Dehner, C.C.A.N.M., 103 F.2d 28, 
certiorari denied 60 S Ct. 100, 308 

U. S. 580, 84 L.Ed. 486, rehearing 
denied 60 S.Ct. 136, 308 U.S. 63*5, 
84 L.Ed. 628—H. W Bass Drilling: 
Co. v. Hay, C.C.A.N.M., 101 F.2d 
316—Ralston Purina Co. v. Ban- 
sau, C.C.A.IU., 78 F.2d 430—Levine 
v. Shell Eastern Petroleum Prod¬ 
ucts, C.C.A.N.Y., 73 F 2d 292, cer¬ 
tiorari denied 55 S.Ct. *546, 294 U. 
8 . 719, 79 LEd. 12G1—Gaillard v. 
Boynton, C.C.A.N.H., 70 F.2d 552 
—Roberts v. White Star Bus Line, 

C.C.A.Fuerto Rico, 38 F.2d 1, cer¬ 
tiorari denied White Star Bus Line 

V. Roberts, 60 S.Ct. 463. 281 U.S. 

764, 74 L.Ed. 1172—Warlish v. 

Miller, D.C.Pa., 73 F.Supp. 593. 

Ala.—Faulkner v. Gilchrist, 143 So 
803, 225 Ala. 391. 

Ark.—Snow v. Riggs, 290 S.W. 691, 
172 Ark. 835 

Cal.—Lindemann v. San Joaquin Cot¬ 
ton Oil Co., 55 P.2d 870, 5 Cal 2 d 
480—Ferrula v. Santa Fe Bus 
Lines, 189 T.2d 294, 83 Cal App 2d 
41*6-—Foerster v. Dire it o, 170 P.2d 
986, 75 Cal.App.2d 3'23—Samucl- 

son v. Siefer, 144 P 2d 879, 62 Cal. 
App.2d 320—Satariano v. Sleight, 
129 P.2d 35, '54 Cal App.2d 278— 
Scaletta v. Silva, 126 P.2d 898, 52 
Cal.App.2d 730—Casselmnn v. Hart¬ 
ford Accident & Indemnity Co., 98 
P.2d 539, 36 Cal.App.2d 700—Page 
v. Cudahy Packing Co., 87 P.2d 
913. 31 Cal.App 2d 282—Kennedy v. 
Berg, 62 P.2d 1374, 18 Cal App.2d 
63—Adams v. Warren, 53 P.2d 780, 
11 Cal.App.2d 344—Grant v. Ryon, 
53 P.2d 170, 11 Cal.App.2d 101— 
Randall v. Evans, 41 P.2d 561, 4 
Cal.App.2d 575—Killough v. Lee, 
40 P.2d 897, 4 Cal.App.2d 309— 
Smyth v. Harris & Devine, 38 P.2d 
862, 3 Cal.App.2d 194—Schroeder v. 
McCargar, 30 P.2d 643, 137 Cal.App. 
320—Fischer v. Davis Standard 
Bread Co., 24 P.'2d 538, 134 Cal.App. 
1 —Cuadr&do v. Tarver, 15 P.2d 
898, 127 Cal.App. 434—Hubor v. 
Scott, 10 P.2d 150, 122 Cal.App. 
334 —Corcoran v. Pacific Auto Stag¬ 
es, 2 P.2d 225, 116 Cal.App, 35— 
Munoz v. Kennedy, 293 P. 173, 109 
Cal.App. 463—Broedlow v. Le Gros, 
263 P. 1027, 88 Cal.App. 671—Gas- 
ter v. Hinkley, 268 P. 988, 85 Cal. 
.App. 56—Kinnear v, Martinelli, 
258 P. 686, 84 Cal.App. 721—Byrne 
v. Western Pipe & Steel Co. of 


California, 253 P. T76, 81 Cal.App. 
-270. 

Conn.—Kupehupos v. Connecticut 
Co., 26 A.2d 775, 129 Conn. 160- 
Stabile v. D. & N. Transp Co., 26 
A.2d 12, 129 Conn. 11—Rosen v. 
Goldstein, 24 A.2d 840, 128 Conn. 
605—Gardiner v. Hayes, 22 A.2d 
627, 128 Conn. 332—Marini v. 

Wynn, 20 A.2d 400, 128 Conn. 53— 
Zint v. Wheeler, 169 A. 62, 117 

| Conn 484. 

D.C.—White v. Corbett, Mun.App., 51 
A.2d 676. 

Fla.—Brandt v. Dodd, 8 So 2d 471, 
150 Fla. 635—Greiper v. Cobum, 
190 So. 902, 139 Fla. 293—Bugna 
v. Taylor, 154 So. 831, 114 Fla. 723. 

Hawaii—Anduha v. Maui County, 
Territory of Hawaii, 30 Hawaii 44. 

Idaho.—Willi v. Schaefer Hitchcock 
Co., 25 P.2d 167, 63 Idaho 367. 

Kan.—Long v. Shafer, 188 P.2d 646, 
164 Kan. 211. 

La —Burns v. Evans Cooperage Co., 
23 So 2d 165, 208 La 406—Barro v. 
Tilbury, App, 24 So 2d 838—Hero 
v. Toye Bros. Yellow Cab Co., 
App., 19 So.2d 887—Harrelson v. 
McCook, App, 198 So. 532—Dono¬ 
van v. Standard Oil Co. of Louisi¬ 
ana, App., 197 So. 320—Allen v. 
Metropolitan Casualty Ins. Co of 
New York, App., 190 So. 163— 
Boykin v. Plauche. App, 168 So. 
741, rehearing denied and amended 
169 So. 131—Rhodes v. Jordan, 
App, 157 So. 811—Kimbro v. Hol- 
laday, App., 154 So. 369—Leiser v. 
Thomas, App., 150 So. 81, rehear¬ 
ing refused 150 So. 670—McNabb 
v. Dugas, App, 142 So. 174—Drie- 
fus v. Levy, App., 140 So. 259 — 
Neuman v. Eddy, 130 So. 247, 15 
La.App. 45—Kern v. Knight, 127 
So. 133, 13 La.App. 194—Scars v. 
Interurban Transp. Co., 125 So 748, 
14 La.App. 343—Brunson v. Barn¬ 
well, 124 So. 564, 11 La.App. 663— 
Flelschman Co. v. Seeling, 119 So. 
287, 9 La.App. 391. 

Md —Greer Tra'nsp. Co. v. Knight, 
146 A, 851, 157 Md 628 

Mass.—Boutillier v. Wesinger, 78 N. 

E. 2 d 195, 322 Mass 495—Clouatre 
v. Lees, 7-5 N.E.2d 242, 321 Mass. 
679—Pelland v. D’AHopandro, 73 
N.E. 2 d 590, 321 Mass. 387—Ed¬ 
wards v. Warwick, 59 N.E.2d 194, 
317 Mass. 573—ltussoll v. Berger, 
50 N.E.2d 642, 314 Mass 500— 
Shoobridge v. Callahan, 39 N.E.2d 
429, 310 Mass. 632—Herlihy v. 

Kane, 38 N.E.2d 620, 310 Mass. 457 
—Shockett v. Akeson, 37 N.E.2d 
1015, 310 Mass. 289—Lucler v. Nor- 
cross, 37 N.E.2d 498, 310 Mass. 213, 
137 A.L.R. 749—Tagerman v. Rail¬ 
way Express Agency, 33 N.E.2d 

238 


569, 308 Mass. 617—Morton v. Dob¬ 
son. 30 N.E.2d 231, 307 Mass. 394— 
Runnells v. Cassidy, 29 N.E.2d 732. 
307 Mass. 128—Wade v. Buchanan, 
28 NE.2d 421, 306 Mass. 318— 
Nicholson v. Babb, 23 N.E.2d 103, 
304 Mass. 216—Friedman v. Ber- 
thiaume, 21 N.E 2d 261, 303 Mass. 
169—Pond v. Somes, 20 N.E.2d 449, 
302 Mass. 587—Campbell v. Cairns. 
20 N.E. 2d 427, 302 Mass. 584— 
Schneider v. De Christopher, 16 
N.E.2d 857, 301 Mass. 241—Leveil- 
lee v. Wright, 16 N.E 2d 247, 800 
Mass. 382—Texeira v. Sundquist, 
192 NE. 611, 288 Mass. 93—Home- 
man v. Brown, 190 N.E. 735, 286 
Mass. 66 —Pease v. Lenssen, 190 
N.E. 18, 286 Mass. '207—Brown v. 
Henderson, 189 N.E. 41, 285 Mass. 
192—Rosclli v. Riseman, 182 NE. 
667. 280 Mass. 338—McGuiggan v. 
Atkinson. 179 N.E. 627, 278 Mass. 
264—Palombclla v Foss, 178 N. 
E 232, 277 Mass. 143—Martin v. 
Florin, 172 N.E. 895, 273 Mass. 13 
—Jones v. Plotkin, 172 N.E. 891. 
273 Mass. 24—O'Connell v. Mc- 
Keown, 170 N.E. 402, 270 Mass. 432 
—Hicks v. H. B. Church Truck 
Service Co., 156 NE. 254, 259 Mass. 
272. 

Minn.—Jasinuk v. Lombard, 250 N. 

W. 568, 189 Minn 594—Franklin v. 
Minneapolis, St r & S. S. M. R. 
Co., 229 N.W. 797, 179 Minn. 480— 
Carlson v. F. A. Martoccio Co., 229 
N.W. 341. 179 Mmn 332. 

Mo.—Dennis v. Wood, 211 SW. 2 d 470 
—Scott v. Kansas City Public 
Service Co., App., 115 S W 2d 518 
—Everhardt v. Garner, App, 100 
S.W.2d 71—Allen v. Wilkerson, 
App, 87 S.W 2d 1056—Robertson 
v. Scoggins, App., 73 S.W. 2 d 430. 
Neb.—Fanders v. Davison, 7 N.W. 

2d 652, 142 Neb. 745. 

Nev.—Burlington Transp. Co. v. Wil¬ 
son, 114 P.2d 1094, 61 Nev. 22. 
N.H.—Labreque v. Childs, 55 A.2d 
473, 94 N.H. 451—Holt v. Grim- 
ard, 51 A.2d 149, 94 NH. 255— 
Adams v. .Severance, 41 A.2d 233, 
93 N.H. 289—Manor v. Gagnon. 32 
A.2d 688 . 92 N.H. 435—Brooks v. 
Nason, 24 A.2d 493, 92 N.H. 66 — 
Lafl&mme v. Lewis, 192 A. 851, 89 
N.H. 69—Eastman v. Herrick, 173 
A. 807, 87 N.H. 58—Gendron v. 
Glidden, 148 A. 461, 84 N.H. 162. 
N.J.—Van Solver v. Abbott's Alder¬ 
ney Dairies, 143 A. 153, 6 N.J. 
Misc. 949—Zanzonico v. Yellow Cab 
Co., 133 A. 84, 4 N.J.Miec. 458. 
N.M.—Lopez v. Townsend, 82 P.2d 
921, 42 N.M. 601. 

N.D.—Fagerlund v. Jensen, 34 N.W. 

2d 816, 74 N.D. 766. 

Ohio.—Collins v. Zimmerman, App., 
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shown by plaintiff’s own pleadings 20 or evidence, 21 
or may fairly be inferred from all the circumstanc¬ 
es ; 22 and the burden of proving freedom from such 


negligence is not on plaintiff. 22 The burden is also 
on defendant to establish that the contributory neg¬ 
ligence was a proximate cause of the injury, 24 but 


57 N.E 2d 245—Thompson v. Kerr. 
App.. 61 N.E.2d 742—May v. Szwed. 
39 N.E.2d 630. <68 Ohio App. 459— 
Close v. Ball. 22 N.E.2d 141. 60 
Ohio App. 513—Smith v. Cushman 
Motor Delivery Co., 6 N.E 2d 594, 
54 Ohio App. 99—McCombs v. 
Landes, 171 N.E. 862, 35 Ohio App. 
164. 

Or.—Lynch v. Clark, 194 P.2d 416— 
Waller v. Hill, 190 T.2d 147—Watt 
v. Associated Oil Co., 260 P. 1012, 
123 Or. 50. 

Pa.—Mellott v. Tuckey, 38 A.2d 40, 
350 Pa. 74—Kerr v. Ho for, 32 A. 
2d 402, 347 Pa. 356—Reiter v An¬ 
drews. 38 A.2d 508, 155 Pa Super. 
449—Lonlck v. Davis, Com.PI, 37 
Luz.Leg Reg:. 192. 

SD.—Alendal v. Madsen, 275 N.W. 
352, 65 S.D. 502—Stalb v. Tarbell, 
2*73 N.W. 652, 66 S D. 304. 

Tenn.—Central Produce Co. v. Gen¬ 
eral Cab Co. of Nashville, 129 S. 
W.2d 1117, 23 Tenn.App. 209. 

Tex—Horton v. Benson, Com.App., 
277 S.W. 1050—Pope v Jackson, 
Civ.App., 211 S.W.2d 958—Clowe 
& Cowan v. Morgan, Civ App., 153 
S.W.2d 863, error refused—Mar¬ 
tinez v. Pena, Civ.App, 139 S W.2d 
337, error dismissed, judgment 
correct—Owl Taxi Service v. Sft- 
ludis, Civ.App., 122 S.W. 2d 225, 
error dismissed—J. S. Abercrom¬ 
bie Co. v. Delcomyn, Civ.App., 116 
S.W 2d 1105, reversed on other 
grounds 135 S.W.2d 978, 134 Tex. 
490—Dr. Pepper Bottling Co. v. 
Rainboldt, Civ.App., 66 S W 2d 496. 
reversed on other grounds Schroe- 
der v. Rainboldt, 97 SW2d 679, 
128 Tex. 269—Trice v. Bridgewa¬ 
ter, Civ.App., 61 S.W.2d 797, mod¬ 
ified on other grounds 81 S.W.2d 
63, 125 Tex. 7‘5, 100 A L.R. 1014— 
Texas Landscape Co. v. Longoria, 
Civ.App., 30 S.W.2d 423, error dis¬ 
missed—D. & H. Truck Line v. La- 
vallee, Civ.App., 7 S.W.2d 661, er¬ 
ror refused. 

Va.—Masters v. Cardi, 42 S.E 2d 203, 
186 Va. 261—Cooke v. Griggs, 33 S. 
E.2d 764, 183 Va. 851—Beard v. 
Bryant, 26 S.E.2d 61, 181 Va. 739 
—McQuown v. Phaup, 2 S.E. 2d 
330, 172 Va. 419—Chick Transit 
Corporation v, Edenton, 196 S.E. 
648, 170 Va. 361—Twyman v. Ad¬ 
kins, 191 S.E. 616, 168 Va. 456- 
West v. L. Bromm Baking Co., 186 
S.E. 291, 166 Va. 630—Angell v. 
McDaniel, 181 S.E. 370, 1*65 Va. 1 
—Waynick v. Walrond, 164 S.E. 
522, 155 Va. 400, 70 A.L.R. 10J.4— 
Shiflett’s Adm’x v. Virginia Ry. & 
Power Co., 116 S.E. 600, 136 Va. 
72. 

Wash.—Boyle v. Lewis, 193 P.2d 832 
—McCoy v. Courtney, 172 P.2d 696, 


I 25 Wash.2d 956—McLean ▼. Con¬ 
tinental Baking Co.. 114 P.2d 159. 
9 Wash.2d 176—Davidson v. Huer- 
by, 100 P.2d 1035, 3 Wash.2d 460— 
Perren v. Press, 81 P.2d 867, 196 
Wash. 14—O’Neil v. Wilshire, 67 
P.2d 1254, 186 Wash. 276—GaskJll 
v. Amadon, 38 P.2d 229, 179 Wash. 
375. 

W.Va.—Lee v. Standard Oil Co., 144 
S.E. 292, 105 W.Va 579. 

Wis.—Fjelstad v. Walsh, 12 N.W 2d 
51, 244 Wis. 295—Eberdt v. Muller, 
2 N.W.2d 367, 240 Wis. 341, rehear¬ 
ing denied 3 N.W.2d 763, 240 Wis. 
341—Potter v. Potter, 272 N.W. 
34, 224 Wis. 251—Rodaks v. Herr, 
251 N.W. 453, 213 Wis. 310—Feller 
v Leonard, 239 N.W. 498, 207 Wis. 
43—Stewart v. Olson, 206 N.W. 
909, 188 Wis. 487. 44 A.L.R. 1292. 
42 C.J. p 1216 notes 74, 80. p 1218 
note 10. 

Zn actions for personal injuries 

U.S.—Thompson v. Bell. C.C.A.Mich., 
129 F.2d 211, applying Indiana law. 
Ind—Snider v. Truex, 51 N E 2d 477, 
222 lnd. 18—Cushman Motor Deliv¬ 
ery Co. v. McCabe, 36 N.E.2d 769, 
219 lnd. 156—Lindley v. Sink. 30 
NE.2d 456, 218 Ind. 1—American 
Carload in g Corporation v. Gary 
Trust & Savings Bank, 25 N.E.2d 
777, 216 Ind. 649—Kelley v. Dick¬ 
erson, 13 N.E.2d 535, 213 Ind. 624 
—Wickerham v. Woehlecke, 195 
N.E. 291, 100 Ind App. 270. 

42 C J. p 1217 note 81. 

Prior to the statute plaintiff had 
the burden of proving freedom from 
contributory negligence—Peluso v. 
De Pasquale, 182 A. 405, 120 Conn. 
701—Sigel v. Gordon, 167 A. 719, 117 
Conn. 271—Kotler v. Lalley, 151 A. 
433. 112 Conn. 86—42 C.J. p 1216 note 
80 [a]. 

Fact that plaintiff failed to utilize 
the last clear chance is an affirma¬ 
tive defense which defendant has 
the burden of proving.—Sanders v. 
Taber, 15*5 P. 1194, 79 Or. 522. 
Assumption of risk 
Burden was on defendant to prove 
the affirmative defense of assump¬ 
tion of risk.—Kakluskas v. Somers 
Motor Lines, 54 A.2d 692, 134 Conn. 
35. 

Wanton and willful misooaduot 

Burden of proving contributory 
wanton and willful misconduct on 
part of plaintiffs was on defendant. 
—Ridgway v. Tenny, 57 S.E.2d 681, 
228 Ind. 16. 

Exonerating defense 

Averment of answer in death ac¬ 
tion that deceased negligently ran 
into defendant's truck was not alle¬ 
gation of contributory negligence* 
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but affirmatively advanced exonerat¬ 
ing defense, as to which burden of 
proof was on defendant.—Guillory 
v. Horecky, La.App., 162 flo. 89, af¬ 
firmed 166 So. 159, annulled 168 So. 
481, 185 La. 21. 

80. Tex.—Horton v. Benson, Civ. 
App., 266 S.W. 213, affirmed. Com. 
App., 277 S.W. 1050. 

42 C.J. p 1216 note 76. 

Where plaintiff pleads freedom 
from contributory negligenoe, the 
burden is on him to prove it.— 
Squires v. Wolcott, 52 A.2d 305, 122 
Conn. 449. 

811. Cal.—Schurman v. Los Angeles 
Creamery Co., 254 P. 681, 81 Cal. 
App. 758. 

Fla.—Brandt v. Dodd, 8 So. 2d 471, 
150 Fla. 635—Greiper v. Cobum, 
190 So. 902, 139 Fla. 293. 

Md —Greer Transp. Co. v. Knight, 
146 A. 851, 157 Md. 528. 

Mo.—Everhardt v. Garner, App., 100 
S.W. 2d 71. 

Tex.—Gillette Motor Transport v. 
Fine, Civ.App., 131 SW2d 817, er¬ 
ror dismissed, Judgment correct. 
W.Va.—Browning v. Tolley, 163 S.E. 

10, 111 W.Va. 648. 

42 C J. p 1216 note 76. 

Plaintiff mnst make oat oaee free 
from contributory negligence 
Pa.—Sargeant v. Ayers, 67 A.2d 881, 
358 Pa. 393—Christ v. Hill Metal & 
Roofing Co., 171 A. 607, 314 Pa. 375 
—Brown v. Bohl, 170 A. 346, 111 
Pa.Super. 598—Vunak v. Walters, 
43 A.2d 536, 167 Pa Super. 660— 
Andrukat v. Packard Lackawanna 
Auto Co., 27 A.2d 453, 149 Pa.Su¬ 
per. 560—Morris v. White, Com.Pl., 
33 Luz.L.Reg. 437. 

28. Va.—Core v. Wilhelm. 98 S.E. 27, 
124 Va. 160. 

S3. Fla.—Schwartz v. Priest, 14 So. 

&d 845, 153 Fla. 458. 

Mo.—Bloch v. Kinder, 93 S.W.2d 932, 
338 Mo. 1099. 

Pa.—Bowman v. Stouman, 141 A. 41, 
292 Pa. 293—Knies v. Kraftsow, 40 
A.2d 122, 156 Pa.Super. 296—Gas- 
kill v. Melella, 18 A.2d 455, 144 Pa. 
Super. 78—McCandless v. Krut, 14 
A.2d 181, 140 Pa.Super. 183—Shaw 
v. Malone, Com.Pl., 55 Tork Leg. 
Rec. 150. 

Wash.—Jurisch v. Puget Transp. Co., 
258 P. 39, 144 Wash. 409. 

W.Va.—Lee v. Standard Oil Co., 144 
S.E. 292, 105 W.Va. 679—Dye v. 
Rathbone, 185 S.E. 274, 102 W.Va. 
386. 

42 C.J. p 1216 note 78. 

2ft. Conn.—La Femina v. Interna¬ 
tional Broth, of Teamsters, Chauf¬ 
feurs, Warehousemen and Helpers 
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there is also some authority apparently to the con¬ 
trary. 25 

In these jurisdictions, although there is some au¬ 
thority to the contrary, 25 it is generally held, some¬ 


times by reason of statute, that the injured person 
is presumed to have used due care 27 where he was 
a pedestrian, 28 where he is dead, 28 or is incapaci¬ 
tated from testifying, as by loss of memory. 85 This 
presumption is rebuttable. 81 It has been held that 


of America, 45 A,2d 158, 132 Conn. 
420. 

l<a.—Pender ▼. Bonfantl, App., 18 So. 
2d 105. 

Mtnn.—White v. Cochrane, 249 N.W. 
828, 189 Minn. 300. 

N.J.—Kelly v. Johnson, 137 A. 849, 6 
K.J.Mlsc. 665. 

Ohio—Collins v. Zimmerman, App., 
57 N.E 2d 245. 

Or.—Landis v. Wick, 57 P 2d 759, 154 
Or. 199, rehearing 1 denied 59 P.2d 
403. 164 Or. 199. 

Pa.—Rankin v. Carroll, 27 A.2d 487, 
149 Pa,8uper. 168. 

Tex.—Thurman v. Chandler, Civ.App., 
62 S.W.2d 315, reversed on other 
grounds 81 SW.2d 489, 125 Tex. 34. 
Va—Kinsey v. Brugh, 161 S E. 41, 
167 Va. 407. 

42 C.J. p 1217 note 86. 

85. Wash.—Twedt v. Seattle Taxi¬ 
cab Co., 210 P. 20, 121 Wash. 562. 
42 C.J. P 1217 note 85. 

88. Ind.—Atkinson v. Davis, 13 N.E. 

2d 355. 105 Ind.App. 375. 

87. Cal.—Jones v. Hedges, 12 l\2d 
111, 123 Cal.App. 742—Hausltlns v. 
Buck Co., 298 P. 137, 113 Cal.App. 
176. 

La. —Hamilton v. Lee, App., 144 So 
249—Willis v. Standard Oil Co. of 
Louisiana. 135 So. 777, 17 La.App. 
217—Brunson v. Barnwell, 124 So 
564. 11 La./*pp. 663. 

M& 38 .—Herllhy v. Kane, 38 N.E.2d 
620. 310 Mass. 457. 

Ohio.—General Exchange Ins. Co. v. 

Elizer. App., 31 N.E.2d 147. 

Or.—Waller v. Hill. 190 P 2d 147. 
Tex.—Aranda v. Texas & N O. R. 
Co., Civ.App., 140 S.W.2d 236, error 
dismissed, judgment correct. 

Wash.—Hirst v. Standard Oil Co. of 
California, 261 P. 405. 145 Wash. 
697. 

Wls.—Seligman v. Orth, 236 N.W. 
115, 205 Wls. 199. 

88 * U.S.—White v. State of Mary¬ 
land, to Use of Anderson, C.C.A. 
Md., 106 F.2d 392—Abood v. Tur¬ 
ner. CC.A.Pa.. 72 F.2d 880—Rail¬ 
way Express Agency v. Little, C.C. 
A. Pa., 50 F.2d 69, 75 A.L.R. 963. 
Cal. —Lowell v. Harris, 74 P.2d 551, 
24 Cal.App. 2d 70—Eastman v. Rab- 
beth, 17 P.2d 1009, 128 Cal.App. 634 
—Broedlow v. Le Gros, 263 P. 1027, 
88 Cal.App. 671. 

Ky.—Downing v. Baucom’s Adm'x, 
287 S.W. 362, 216 Ky. 108. 

Mass.—Regan v. Rosenmark, 172 N.E. 

90. 272 Mass. 256. 

Md.—Sheriff Motor Co. v. State, for 
TTso of Parker, 179 A. 608, 169 Md. 

91 . 


Mo.—Arnold v. Manzella, App., 186 S. 
W. 2 d 882. 

Neb.—Cotten v. Stolley, 248 N.W. 384, 
124 Neb. 855. 

Wash.—Durham v. Crist, 38 P.2d 
1054, 180 Wash. 213. 

42 C.J. p 1217 note 89. 

AArmative evidence of pedestrian’s 
doe care not required 
Mass—Regan v. Rosenmark, 172 N. 

E 90, 272 Mass. 256. 

42 C J. p 1217 note 88 . 

29. U.S —Dubrock v. Interstate Mo¬ 
tor Freight System, CC.A.Pa., 143 
F.2d 304, certiorari denied 65 S.Ct. 
119, 323 US. 765, 89 L Ed. 613— 
Krlcsak v. Crowe, C.C.A.Po., 131 F. 
2d 1023—Bell v. Shoff, C.C.A.ra., 
89 F.2d 339—Abood v. Turner, C.C. 
A.Pa , 72 F.2d 880. 

Cal —Anthony v. Hobble, 155 P.2d 
826. 25 Cal 2d 814—Wright v. Snlf- 
fin, 181 P.2d 676, 80 Cal.App 2d 358 
—Paulsen v. Spencer, 177 P.2d 597, 
78 Cal.App.2d 268—Barry v. Mad- 
dalena, 146 P.2d 974, 63 Cal App.2d 
302—Wiswell v. Shinners, 117 P.2d 
677, 47 Cal.App.2d 156—Duehren v. 
Stewart. 102 P.2d 784, 39 Cal App 
2d 201—Cannon v. Kemper, 73 P. 
2d 268, 23 Cal.App 2d 239—Geislor 
v. Rugh, 66 P.2d 671, 19 Cal App.2d 
738—Scalf v. Eicher, 53 P.2d 368, 
11 Cal App.2d 44—Lubenko v. San 
Joaquin Baking Co, 31 P.2d 1053, 
138 Cal.App. 127—Coughman v. 
Harman, 26 P.2d 851. 135 Cal.App. 
49—McLollan v. Cocola, 24 P.2d 
200, 133 Cal.App. 9—Tieman v. Red 
Top Cab Co., 3 P 2d 381, 117 Cal. 
App. 40—Patania v. Yellow-Check¬ 
er Cab Co., 283 P. 295, 102 Cal.App. 
600. 

Del.—Odgers v. Clark, 19 A.2d 724, 2 
Terry 232. 

Ky.—Downing v. Baucorn's Adm’x, 
287 S.W. 362, 216 Ky. 108. 

Md —Sheriff Motor Co. v. State, for 
Use of Parker, 179 A. 508, 169 Md. 
79. 

Mass —Lucier v. Norcross, 37 N.E.2d 
498, 310 Mass. 213, 137 A.L.R. 749 
—Holland v. Pitocchelli, 13 N.E.2d 
390, 299 Mass. 554—Capano v. 

Melchionno, 7 N.E.2d 593, 297 Mass., 
1 —Wanamaker v. Shaw, 2 N.E.2d 
209, 294 Mass. 41C. 

Mo.—Ruby v. Clark, 208 S.W.2d 251 
—State ex rel. Alton R. Co. v. 
Shain, 143 S.W.2d 233, 346 Mo. 681 
—Althage v. People’s Motorbus Co. 
of St. Louis, 8 S.W.2d 924, 320 Mo. 
698—Sanford v. Gideon-Andorson 
Co., App., 31 S,W.2d 580. 

N.J.—McConachy v. Skalerew, 171 A. 
817, 113 N.J.Law 17—Joyco v. En- 
glehart, 153 A. 96, 9 N.J.Mlsc. 168 
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—Klein v. Offen, 136 A. 419, 5 N.J. 
Misc. 357. 

Ohio.—Bush v. Harvey Transfer Co., 
67 N.E.2d 851, 146 Ohio St. 657— 
Bohnenkamp ▼. Hibberd. 41 N.E.2d 
259, 70 Ohio App. 278—Meier v. 
Joseph R. Peebles Sons Co., 11 N. 
E.2d 707, 57 Ohio App. 80. 

Or.—Greenslitt v. Three Bros. Bak¬ 
ing Co.. 133 P.2d 697, 170 Or. 345. 
Pa.—Sllfles v. American Stores Co., 
53 A.2d 610, 367 Pa. 176—Atkinson 
v. Coskey, 47 A.2d 156, 354 Pa. 297 
—De Santis v. Maddalon, 35 A. 2d 
72, 348 Pa. 296—Kelly v. Vencziale. 
35 A.2d 67, 342 Pa 325—Borits v. 
Tarapchak, 12 A.2d 910, 338 Pa. 
289—Wenhold v. O’Dea, 12 A 2d 
116, 338 Pa. 33—Perry v. Ryback, 
153 A. 770, 302 Pa. 559—Johnson v. 
Hetrick, 3 60 A. 477, 300 Pa 225— 
Giles v. Bennett, 148 A. 90, 298 Pa. 
158—Watson v. Lit Bros., 135 A. 
631, 288 Pa. 175. 

Tenn.—Walters v. Staton, 111 S.W.2d 
381, 21 Tenn.App. 401. 

Tex —Boaz v. White’s Auto Stores, 
172 SW.2d 481. 141 Tex. 366—Jen- 
ntson v. Parnlelle, Civ.App., 146 S. 
W.2d 788, error dismissed—Merritt 
v. Phoenix Refining Co., Civ.App, 
103 S.W.2d 415. 

Va—Stratton v. Bergman, 192 S.E. 
813, 169 Va. 249. 

Wis.—Stoll v. Andro, 26 NW2d 162. 
250 Wls. 26—Straub v Schadeberg, 
10 N.W 2d 146. 243 Wis. 257, 147 
A.L.R. 476—Guderyon v. Wisconsin 
Tel. Co., 2 N W.2d 242, 240 Wls. 215 
—Potter v. Potter, 272 N.W. 34, 224 
Wis. 2 51. 

42 C.J. p 1218 note 6. 

No presumption that he was negli¬ 
gent 

Neb—Nichols v. Havlat, 1 N.W.2d 
829, 140 Neb. 723, opinion set aside 
on other grounds 7 N.W.2d 84, 142 
Neb. 534. 

42 C.J. p 1218 note 8. 

Failure to hear warning 
Wis.—Straub v. Schadeberg, 10 N.W. 
2d 146, 248 Wis. 257, 147 A.L.R. 
476. 

Violation of oxdinanoo 
Wash.—Knutson v. McMahan, 58 P. 
2d 1083, 186 Wash. 618. 

30. Cal.—Douglas v. Hoff, 185 P.2d 
607, 82 Cal.App.2d 82—McNear v. 
Pacific Greyhound Lines, 146 P.2d 

34, 63 Cal.App.2d 11—Fiets v. Hub¬ 
bard, 138 P.2d 815. 69 Cal.App.2d 
124—Satariano v. Sleight, 129 P.2d 

35, 54 Cal.App.2d 278—Hoppe v. 
Bradshaw, 108 P.2d 947, 42 Cal.App. 
2d 884. 

31* Cal.—Barry ▼, Maddalena, 146 P. 



81 C.J.S. 

this presumption is not evidence,** and is said to 
go out of the case on proof of the facts,** but it 
has also been held that the presumption is evi¬ 
dence, 84 and is sufficient to support a verdict or find¬ 
ing in accord with it, 35 and that, where the injured 
person is dead or is unable to testify as .from loss 
of memory, the presumption remains in the case, 
even though there is proof as to the facts and cir¬ 
cumstances of the accident by other witnesses. 3 * 
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c. Freedom from Contributory Negligence as 
Fart of Plaintiff's Case 

In a minority of Jurisdictions, the plaintiff hat the 
harden of proof on the Issue of contributory negllgenrfe, 
but It Is generally held, where the accident results In 
death, that the defendant has the burden of proof or that 
the deceased Is presumed to have acted with due care. 

In a minority of jurisdictions the burden is on 
plaintiff to show that he or the injured person was 
free from contributory negligence, or was in the 
exercise of due care, 37 and that such negligence, if 
it existed, was not a proximate cause of the in- 
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2d 974. S3 Cal.App.2d 302—Piet* v. 
Hubbard, 138 P.2d 315, 59 Cal.App. 
2d 124—Hoppe v. Bradshaw, 108 
P.2d 947, 42 Cal.App.2d 334—Can¬ 
non v Kemper, 73 P.2d 268, 23 CaJ. 
App 2d 239. 

Del.—Odgcrs v. Clark, 19 A.2d 724, 2 
Terry 232. 

Ta—Grutski v. Kline, 43 A 2d 142, 
352 Pa 401—Perry v. Ryback, 163 
A. 770, 302 Pa. 559. 

42 C.J. p 1218 note 9. 

32. Tenn.—Walters v. Staton, 111 S. 
W 2d 381, 21 Tenn.App. 401. 

Wash.—Sweazey v. Valley Transport, 
107 P.2d 567. 6 Wash 2d 324, opin¬ 
ion adhered to 111 P 2d 1010, 6 
Wash.2d 324. 140 A L.R. 20. 

33. Mass—Hughes v. Torregrossa, 
180 NE. 304, 278 Mass. 630 

Mo—State ex rel. Alton R. Co v. 

Shain. 143 S.W.2d 233. 34C Mo. 681. 
Tenn.—Walters v Staton, 111 S.W.2d 
381, 21 Tenn.App. 401. 

Wash —Sweazey v. Valley Transport, 
107 P.?d 567. 6 Wash 2d 324, opin¬ 
ion adhered to 111 P 2d 1010. 6 
Wash.2d 324, 140 A.L.R. 20—Chad¬ 
wick v. Ek, 05 P.2d 398, 1 Washed 
117. 

34. Cal.—Smcllie v. Southern Pac. 
Co, 299 P. 529. 212 Cal. 640—Doug¬ 
las v. Hoff, 185 P 2d 607, 82 Cal 
App 2d 82—raulsen v. Spencer, 177 
P.2d 597, 78 Cal.App 2d 268—Schul- 
man v. Los Angeles Ry. Corpora¬ 
tion, 111 P.2d 924, 44 Cal App.2d 
122—Duehren v. Stewart, 102 P.2d 
784, 39 Cal.App.2d 201—Cannon v. 
Kemper, 73 P.2d 268, 23 Cal.App.2d 
239. 

35. Cal —Paulsen v. Spencer, 177 P. 
2d 597, 78 Cal.App 2d 268—Schul- 
man v. Los Angeles Ry. Corpora¬ 
tion, 111 P.2d 924, 44 Cal.App.2d 
122 . 

38. Cal.—Douglas v. Hoff, 185 P.2d 
607, 82 Cal.App.2d 82—Wright v. 
Sniffln, 181 P.2d 675, 80 Cal.App.2d 
358—Wiswell v. Shinners, 117 P.2d 
677. 47 Cal.App.2d 156. 

37. U.S.—Peterson v. Sheridan, C.C. 
A.Iowa, 115 F.2d 121 —Schopp v. 
Muller, Dairies, D.C.N.T., 25 F. 
Supp. 60. 
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Ill—Swanson v. Progress Eloc. Co., 
67 N.E.2d 426. 329 Ill App. 188— 
Anderson v. Krancic, 06 N E 2d 316, 
328 Ill.App. 364—Sehneiderman v. 
Interstate Transit Lines, 60 N.E.2d 
908, 326 Ill.App. 1, reversed on oth¬ 
er grounds 69 NE.2d 293, 394 Ill. 
669—Jirkovsky v. Elf man, 55 N E 
2d 288, 323 Ill.App. 282—Walker V. 
Illinois Commercial Tel. Co, 43 N. 
E.2d 412, 316 Ill.App. 553—Sole v. 
Richardson, 42 NE.2d 884, 315 Ill. 
App. 213—Painter v Keoshin Mo¬ 
tor Express Co. 18 N E 2d 65, 297 
Ill App 557—Smith v. Courtney. 
281 Ill App. 630—Seiffe v. Sciffe, 
267 Ill App. 23—Crawford v Cahal- 
an, 259 Ill.App. 14—Hanusik v. 
Hanlon, 258 Ill.App. 114. 

Iowa.—Anderson v. Holsteen, 26 N. 
W 2d 855. 238 Iowa 630—Richards 
v. Begenstos, 21 NW.2d 23. 237 
Iowa 398—PoBuhr v. Taylor, 5 N. 
W.2d 597, 232 Iowa 792—Murchland 
v. Jones, 279 N W. 382. 225 Iowa 
149—Williams v. Kearney, 278 N. 
W. 1R0, 224 Iowa 1006—Kortright 
v. Strater, 269 N.W. 745, 222 Iowa 
603—Schelldorf v. Cherry, 264 N. 
W. 54, 220 Iowa 1101—Stawskv v 
Wheaton. 263 N.W. 313, 220 Iowa 
981—Stingley v. Crawford, 258 N. 
W. 316, 210 Iowa 609—Harvey v. 
Knowles Storage & Moving Co, 
244 N.W. 660, 215 Iowa 35—Wald- 
man v. Sanders Motor Co., 243 N. 
W. 555, 214 Iowa 1139—In re Hill’s 
Estate. 208 N.W. 334, 202 Iowa 
1038, modified on other grounds 210 
N.W. 241, 202 Iowa 1038. 

Me.—Banks v. Adams, 195 A. 206. 135 
Me. 270—Rouse v. Scott, 164 A. 
872, 132 Me. 22—Keller v. Banks, 
156 A. 817, 130 Me. 397—Esponettc 
v. Wiseman, 155 A. 650, 130 Me. 297 
—Tomlinson v. Clement Bros., 154 
A. 355, 130 Me. 189—Callahan v. 
Amos D. Bridges Sons, 147 A. 423, 
128 Me. 346—Cole v. Wilson, 143 
A. 178, 127 Me. 316. 

Mich.—Alley v. Klotz, 31 N.W.2d 816. 
320 Mich. 521—Moore v. Rety, 22 N. 
W.2d 68, 314 Mich. 52—Malone v. 
Vining, 21 N.W.2d 144, 313 Mich. 
315—Mitchell v. Stroh Brewery Co., 
15 N.W.2d 144, 309 Mich. 231— 
Koehler v. Thom, 281 N.W. 336, 285 
Mich, 593—Guye v. Domas, 279 N. 

| W. 902, 284 Mich. 654—Block V. 
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Peterson, 27* NW. 774, 284 Mich. 
88—Faustman v. Hewitt, 264 N.W. 
863, 274 Mich. 458—Jacoby v. 

Schafsnitz, 259 N W. 322, 270 Mich. 
515—Leary v. Fisher, 227 N.W. 767, 
248 Mich. 574—Latsch v. Hilliard, 
227 N.W. 647. 248 Mich. 416. 

N.Y —Meyers v. Meyers, 38 N.Y.S.2d 
461, 265 App.DIv. 939—Nilson v. 
Oppenheimer, 23 N Y.S 2d 621, 260 
AppDiv. 670, affirmed 35 N.E.2d 
498, 285 N.Y. 824. 

R.I—Lane v. Beedc, 171 A. 371, 54 
HI. 168—Pacheco v. Weybosset 
Pure Food Market, 171 A. 235— 
Sarc’one v. Outlet Co., 163 A. 741, 
53 R I 76. 

Vt —Labrecque v. American News 
Co., 58 A.2d 873—Lorn? v. Leonard. 
32 A.2d 679. 113 Vt 258—McKirry- 
her v. Yager. 24 A.2d 331. 112 Vt. 
336—Colburn v. Frost, 9 A.2d 104, 
111 Vt. 17—Farrell v. Greene, 2 A. 
2d 194, 110 Vt. 87—Taylor v. May- 
hew. 195 A. 249, 109 Vt 251—Parro 
v. Meagher, 184 A. 885, 108 Vt. 
182—Palmer v. Marceille, 176 A. 31. 
106 Vt. 500—Steele v. Fuller, 158 
A. 666, 104 Vt. 303. 

42 C.J. P 1217 note 82. 

Claim for injury to property 

Ind —Chicago, I. & L Ry. Co v. 
Downey, 6 N.E 2d 656, 103 Ind App. 
672—Clemens v. Lowe, 196 N E. 
363, 100 Ind.App. 645—Capitol 

Lumber Co. v. Van Hook, 168 N.E. 
471, 90 Ind App. 135—Heldt v. 

Thompson, 157 N.E. 60, 86 Ind. 
App. 270. 

42 C.J. p 1217 note 83. 

Form of action 

In pedestrian’s trespass for inju¬ 
ries sustained when struck by auto¬ 
mobile, pedestrian had same burden 
of proving that he was free from con¬ 
tributory negligence and that motor¬ 
ist was negligent as he would have 
if action were on the case.—Salerno 
V. Sheem. 3 A.2d 657, 62 R.I. 121. 

Burden on plaintiff to show no as¬ 
sumption of risk 

Vt.—Bouchard v. Sicard, 35 A.2d 439 
113 Vt. 429. 

Willful misconduct 

Ill.—Pillow v. Long, 20 N.E.2d 
299 Ill.App. 542. 
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jury.* 8 Where this view is adhered to, it usually 
applies, although the injury resulted in death, 89 but 
in some of these jurisdictions, by reason of statute, 
the burden is on defendant to prove the contribu¬ 
tory negligence of deceased. 40 However, even in 
jurisdictions where the burden is on plaintiff to es¬ 
tablish a lack of contributory negligence on the part 
of deceased, it is generally presumed, sometimes by 
reason of statute, that deceased was exercising due 
care, 41 at least where there were no eyewitnesses, 42 
and a like presumption has been applied where the 
injured person lost his memory as a result of the 
accident. 48 The presumption that deceased exer¬ 
cised due care is rebuttable, 44 and has been held 
to go out of the case on proof of the facts. 45 


61 C. J. S. 

§ 513 . _Failure to Register Vehicle or to 

Obtain License 

Aa a general rule the burden ef proving that a motor 
vehicle was not properly registered rests on the party 
making the assertion. 

Where plaintiff seeks to recover for injuries in¬ 
flicted by a motor vehicle on the ground that such 
vehicle was not properly licensed or registered, the 
burden is on plaintiff to prove lack of proper reg¬ 
istration, 46 and, where defendant seeks to avoid lia¬ 
bility on the ground that plaintiffs vehicle or the 
vehicle in which he was riding was not properly 
registered, the burden of proving such fact rests on 
defendant, 47 but it has also been held that the own¬ 
er must prove registration of the vehicle and that 


38. Iowa.—Williams v. Kearney, 278 
N.W. 180, 224 Iowa 1006—Bobst v. 
Hoxle Truck Line, 267 N.W. 673, 
221 Iowa 823. 

Me.—-Banks v. Adams, 195 A. 206, 135 
Me. 270—Rouse v. Scott, 164 A. 872, 
132 Me. 22—Tomlinson v. Clement 
Bros., 154 A. 355, 130 Me. 189. 

Vt.—Steele v. Fuller, 158 A. 666, 104 
Vt. 303. 

38* Ill.—Rlpke v. Bernstein. 76 N. 
E,2d 352, 332 Ill.App. 668—-Loeb v. 
Corrie, 65 N.E.Sd 28, 327 Ill.App. 
660—La Prise v. Carr-Leasing, Inc , 
62 N.E.2d 26. 326 Ill.App. 614—Szal- 
acha v. Landsman, 60 N.E.2d 643, 
325 Ill App. 691—Johnson v. Muel¬ 
ler, 41 N.E.2d 125, 314 Ill.App. 204 
—Johnson v. McKnight, 39 N.E.2d 
700, SIS Ill.App. 260—Blachek v. 
City Ice & Fuel Co., 35 N.E.2d 416, 
311 Ill.App. 1—Hand v. Greathouse, 
13 N.E.2d 1010, 294 Ill.App. 383. 
Iowa.—Wimor v. M. & M. Star Bot¬ 
tling Co., 264 N.W. 262, 221 Iowa 
120—Fortman v. McBride, 263 N. 
W. 345. 220 Iowa 1003—Shannahan 

V. Borden Produce Co., 263 N W. 39, 
220 Iowa 702—Taylor v. Wlstley, 
264 NW. 60, 218 Iowa 786—Lind- 
loff v. Duecker, 261 N.W. 698, 217 
Iowa 326—Spaulding v. Miller, 249 
N.W. 642, 216 Iowa 948. 

Mich.—Sllngerland v. Snell, 278 N. 

W. 672, 283 Mich. 624—Fabiano v. 
Carey, 271 N.W. 764, 279 Mich. 269. 

Vt.—Huestis v. Lapham’s Estate, 32 
A.2d 116, 113 Vt. 191. 

42 C.J. P 1218 note 12. 

40l Me.—Stone v. Roger, 154 A. 73, 
130 Me. 612—Sturlevant v. Ouel¬ 
lette, 140 A. 368, 126 Me. 558. 

N.Y. —Lee v. City Brewing Corpora¬ 
tion, 18 N.E 2d 628. 279 N.Y. 380— 
Lowy v. Green, 70 N.Y.S.2d 647, 272 
App.Dlv. 238—Nilson v. Oppenhei- 
mer, 23 N.Y.S.2d 621, 260 App.Dlv. 
670, affirmed 36 N.E.2d 498. 285 N. 
Y. 824—Allen v. Stokes, 23 N.Y.S. 
2d 443, 260 App.Dlv. 600, reargu- 
ment denied 24 N.Y.S.2d 994, 260 
App.Dlv, 1007—Z&menlck v. E&s- 
xnan A Co., 290 N.Y.S. 766, 248 App. 


Div. 920—Mosher v. Lamora, 282 
N.Y.S 879, 245 App Div. 903- 

Smith v. State, 278 N.Y S. 330. 154 
Misc. 849, 861, affirmed 277 N.Y S. 
936. 243 App Div. 682, affirmed 198 
NE. 400. 268 NY. 551—Roistacher 
v. Hurley, 34 NY.S/2d 7-52, affirmed 
41 N Y S 2d 220, 266 App.Dlv. 688, 
motion denied 41 N.Y.iS.2d 955, 266 
App Div. 787. 

42 C J p 1218 note 11. 

Violation of statute or rule of road 
not presumed 

N.Y.—Tyne v. B. F. Goodrich Co., 297 
N.Y.S. 425, 252 App Div. 24. 

41 . U.S—Peterson v. Sheridan, C.C. 
A Iowa. 115 F 2d 121. 

Iowa—Graby v. Danner, 18 N.W.2d 
595, 236 Iowa 700—Lindloff v. 

Duecker, 251 N.W. 698, 217 Iowa 
326—Hittle v. Jones, 250 N.W. 689, 
217 Iowa 598. 

Me.—Field v. Webber, 169 A. 732, 
132 Me. 236—Stone v. Roger, 154 
A. 73, 130 Me 512—Sturtevant v. 
Ouellette, 140 A. 368, 126 Me. 558. 
Mich.—Billingsley v. Gulick, 233 N. 
W. 225, 252 Mich, 235—Hinchey v. 
J. P. Burroughs & Son, 216 N.W. 
346, 240 Mich. 273—Petersen v. 

Lundin, 211 N.W. 86, 236 Mich 590. 

42 . Iowa.—rrewitt v. Rutherford, 
30 N.W.2d 141, 238 Iowa 1321. 

Mich —Swartz v. Dahlquist, 30 N.W. 
2d 809, 320 Mich. 135—Molitor v. 
Bums, 28 N.W.2d 106, 318 Mich. 
261—Faustman v. Hewitt, 264 N. 
W. 863, 274 Mich. 458—Petersen 
v. Lundin, 211 NW. 86, 236 Mich. 
590. 

42 C J p 1218 note 7. 

43. Iowa—Prewitt v. Rutherford, 
30 N.W.2d 141, 238 Iowa 1321. 

Mich—Breker v. Rosema, 4 N.W.2d 
57, 301 Mich. 686, 141 A.L.R. 867. 
Loss of memory not result of injury 
One injured in automobile collision 
was not presumed to have exercised 
due care merely because of absence 
of eyewitnesses and of her loss of 
memory, not resulting from injury.— 
Thompson y. Southern Michigan 
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Transp. Co.. 246 NW. 174, 261 Mich. 
440. 

44. Iowa.—Tn re Hill, 208 N.W. 334, 
202 Iowa 1038. 

45. U.S.—Peterson v. Sheridan, C.C. 
A.Iowa, 115 F.2d 121. 

Iowa.—Lindloff v. Duecker, 261 NW. 
698, 217 Iowa 326. 

R.I.—Rawding v. Lonsdale Bakery 
Co.. 42 A.2d 276, 71 R.I 50. 

Not excuse for proved negligence 
Rule as to Instinct of self-pres¬ 
ervation merely supplies Inference 
for otherwise deficient record in 
death action that decedent used due 
care and does not furnish evidence 
of affirmative excuses offered for his 
negligence.—Hittle v. Jones, 260 N. 
W. 689, 217 Iowa 698. 

46. Mass.—Matherson v. Dickson, 36 
N.E.2d 382, 310 Mass. 18—Faria v. 
Veras, 10 N.E.2d 267, 298 Mass. 
117—Balian v. Ogassian, 179 N E. 
232, 277 Mass. 625. 78 A.L.R. 1021 
—Ducharme v. Coe Motors, 175 N. 
E. 168, 275 Mass. 69. 

Mistake 

Mass—Matherson v. Dickson, 36 N. 

E.2d 382, 310 Mass. 18. 

Vehicle registered In other state 
In action against wife, who lived 
in a hotel within the state, for neg¬ 
ligent operation of her automobile, 
allegedly registered illegally in an¬ 
other state where her husband re¬ 
sided, burden of proof as to wife’s 
domicile was on plaintiff.—Rolfe v. 
Walsh, 64 N.E.2d 16, 318 Mass. 733. 

47. Me.—Lyons v. Jordan, 102 A. 
976, 117 Me. 117. 

Mass.—Hummel v. Peters, VI N.E.2d 
57, S14 Mass. 604—Munson v. Bay 
State Dredging & Contracting Co., 
50 N.E.2d 633, 314 Mass. 486—Rus¬ 
sell v. Holland. 84 N.E.2d 668, $09 
Mass. 187—Dunn v. Merrill, 84 N. 
E.2d 498, 309 Mass. 174—Bums v. 
Winchell, 25 N.E.2d 752, 305 Mass. 
276—Le Blanc ▼. Cutler Co., 25 N. 
E.2d 715, 805 Mass. 283—Bridges 
v. Hart, 18 N.E.2d 1020, 302 Mass. 
239 — Maclnnls v. Morrissey, 11 N. 
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it was operated by a licensed person in an action by 
him to recover for damages. 4 s The presumption is 
that the owner or person in control of an automo¬ 
bile has complied with a statute requiring its regis¬ 
tration by such owner or person; 49 and a certifi¬ 
cate of registration creates a presumption that the 
holder thereof is lawfully entitled to it in an action 
against such owner or person, 50 but such presump¬ 
tion is not conclusive. 61 It has been held, in the 
absence of evidence to the contrary, that registra¬ 
tion of the vehicle in other than the owner’s legal 
name is presumed to be in good faith, 52 and he is 
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likewise presumed to have acted in good faith in 
designating his place of residence. 59 

§ 514. Admissibility 

Evidence which Is Irrelevant or Immaterial le Inad¬ 
missible In an action to recover damages for death or In¬ 
juries caused by the operation of a motor vehicle. 

The general rules governing the admissibility of 
the evidence in civil actions in general apply in an 
action to recover damages for death or injuries 
caused by the operation of a motor vehicle ; 54 and 
hence, in accordance with these general rules, evi- 
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E.2d 472, 298 Mass. 605—Grover v. 
Smead, 2 N.E.2d 1012, 295 Mass. 
11—Kzcowski v. Johnowicz, 192 N. 
E. 6, 287 Mass. 441—Brewer v. 
Hayes. 188 N.E. 600, 285 Mass. 
144—Potter v. Gilmore, 184 N.E 
373. 282 Mass. 49, 87 A.L.R. 1462 
—Bali an v. Ogassian, 179 N.E. 232, 
277 Mass. 525, 78 ALR, 1021— 
Walsh v. Alfred Sears Co., 169 N. 
E. 805, 270 Mass 296. 

Mistake In registration 

Burden of negativing a mistake, 
in application for registration of ve¬ 
hicle, within curative statute, was on 
defendant as part of its burden of 
proving that vehicle was not leg-ally 
registered.—Munson v. Bay State 
Dredging & Contracting Co., '50 N E. 
2d 633, 314 Mass 485—Le Blanc v. 
Cutler Co. f 25 N.E.2d 715, 305 Mass. 
283. 

48. Conn.—Dewl^rst v. Connecticut 
Co., 114 A. 100, 96 Conn. 389. 

49. Mass.—Trombley v. Stcvens- 
Duryca Co., 92 NE. 764, 20*6 Mass. 
516. 

42 C.J. p 1209 note 66. 

50. Mass—Pierce v. Hutchinson, 136 
N.E. 261, 241 Mass. 557. 

51. Mass.—Pierce v Hutchinson, su¬ 
pra. 

42 C.J. p 1209 note 68. 

52. Mass.—Bridges v. Hart, 18 N.E. 
2d 1020, 302 Mass. 239. 

53. Mass—Doyle v. Goldberg, 1 N. 
E.2d 1, 294 Mass 106. 

54. U.S.—Petroleum Carrier Corp. v. 
Snyder, C.C.A.Ga.. 161 F.2d 323. 

Ala.—Ex parte Bahakel, 21 So.2d 619, 
246 Ala. 627—Crotwell v. Cowan, 
184 So. 195,• 236 Ala. 678—Bir¬ 
mingham Stove & Range Co. v. 
Vanderford, 116 So. 334, 217 Ala. 
342. 

Cal.—Cope v. Davison, 180 P.2d 878, 
30 Cal.2d 193, 171 A.L.R. 667—Muir 
v. Cheney Bros., 148 P.2d 138, 64 
Cal.App.2d 5*5—Rhoads v. Studley, 
•59 P.2d 1082. 15 Cal.App.2d 726. 
Colo.—Campbell v. Trate, 149 P,2d 
380, 112 Colo. 266. 

Ill.—Sullivan v. Heyer, 21 N.E. 2d 
77*6, 800 IlLApp. 699—Keehn V. 


Braubaeh, 30 N E 2d 166, 307 Ill., 
App. 339—Bouslough v. Schumach- I 
er, 270 Ill App. 79. 

Iowa.—Jarvis v. Stone, 247 N.W. 393, 
216 Iowa 27. 

Mass.—Dzura v. Phillips, 175 N.E. 
629, 275 Mass. 283—Lekarezyk v. 
Dupre, 163 N.E. 642. 265 Mass. 33. 
Mo.—Shields v. Keller, 153 S.W.2d 
60, 348 Mo. 326—Chiles v. Metro¬ 
politan Life Ins. Co., 91 S.W.2d 
164, 230 Mo.App. 350. 

N.Y.—Fitzgerald v. Ladabouch, 299 
N.Y.S. 880, 252 App.Div. 912, af¬ 
firmed 14 N.E.2d 212, 277 N.Y. 669. 
N.C.—Carter v. Thurston Motor 
Lines, 41 S E.2d 586, 227 N C. 193. 
Pa.—Ziehler v. Luckens, Com.Fl., 31 
Del.Co. 492. 

R.I.—Bucci v. Butler, 63 A.2d 705. 
Wash.—Nelson v. Bjelland, 95 T 2d 
784. 1 Wash 2d 268, 125 A.L.R. 641. 
42 C.J. p 1218 note 20. 

Admissibility for limited purpose 
Protest of automobile guest is not 
evidence of negligence, wantonness, 
or willfulness of driver, but may 
have bearing on state of mind of 
driver.—Lucas v. Lindner, 269 N.W. 
611, 276 Mich. 704. 

Evidence held admissible 

U.S.—Petroleum Carrier Corp. v. 

Snyder, C C.A.Ga., 161 F.2d 323. 
Ariz—Phoenix Baking Co. v. Vaught, 
156 P.2d 725, 62 Ariz. 222. 

Cal.—Head v. Wilson, 97 r.2d 509. 
36 Cal App.2d 244—OhlBon v. Fra¬ 
zier, 39 P.2d 429, 2 Cal.App.2d 708 
—Musante v. Guerrlnl, 13 P.2d 965. 
12*5 Cal.App. 656. 

Conn.—Smith v. Firestone Tire & 
Rubber Co., 177 A. 524, 119 Conn. 
483. 

D.C.—Callaa v. Independent Taxi 
Owners’ Ass’n, 66 F.2d 192, 62 App. 
D.C. 212, certiorari denied Inde¬ 
pendent Taxi Owners' Ass'n v. Cal* 
las, 54 S.Ct. 89, 290 UJ3. 669, 78 
L.Ed. 578. 

Ga.—Campbell v. Dysard Const. Co., 
149 S.E. 713, 40 Ga.App. 328. 

Ill.—Dclach v. Schuberth, 45 N.E.2d 
198, 316 Ill.App. 452—Bouslough v. 
Schumacher, 270 Ill.App. 79—Rob¬ 
bins v. Illinois Power & Light Cor¬ 
poration, 255 Ill.App. 106—'Scott v. 
Greene, 242 IlLApp. 405. 
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Iowa.—Judd v. Rudolph, 222 N.W. 

416. 207 Iowa 113, 62 A.L.R. 1174. 
Ky.—Kentucky Virginia Stages v. 
Tackett’s Adm’r, 171 S.WSd 4, 294 
Ky. 189—McDowell v. Bryden, 162 
S.W.2d 2, 290 Ky. 549. 

Md.—Feinglos v. Weiner, 28 A.2d 
577, 181 Md. 38—Stafford v. Zake, 
20 A.2d 144, 179 Md. 460—Zulver V. 
Roberts, 161 A. 9, 1*62 Md. 636. 
Mass.—Campbell v. Ashler, 70 N.E. 
2d 302, 320 Mass. 475—Dunn v. 
Merrill, 34 N.E 2d 498, 309 Mass. 
374—Burns v. Winehell, 26 N E.2d 
752, 305 Mass. 276—Ouillctte v. 
Sheeriai, 9 N.E 2d 713, 297 Mass. 
536—Bellenger v. Nally, 185 N. 
E. 346, 282 Mass. 623—Lekarezyk 
v. Dupre, 163 N.E. 642, 265 Mass. 
33. 

Mich.—Schneider v. Draper, 267 N.W. 
831, 276 Mich. 259. 

Minn.—Nicol v. Geitler, 247 N.W. 8, 
188 Minn. 69—Bergman v. Wil¬ 
liams, 217 N.W. 127, 173 Minn. 
250—Weckworth v. Troudfoot, 214 
N.W. 52, 171 Minn. 321. 

Mo.—Jackson v. City of Malden. 
App., 72 S.W.2d 850—Cox v. Reyn¬ 
olds, App., 18 S.W.2d 575. 

N.H.—Abbott v. Hayes, 26 A.2d 842, 
92 N.H. 126—Putnam v. Bowman, 
195 A. 865, 89 N.H. 200—Reed v. 
Nashua Buick Co., 147 A. 898, 84 
N.II. 156. 

N.J.—Bradley v. Shreve, 142 A. 642, 
•6 N.J.Misc. 729. 

N.Y.—Cutter v. Maxweld Corpora¬ 
tion, 24 N.E.2d 129, 281 N.Y. 467 
—Rost v. Kessler, 49 N.Y.,S.2d 97, 
2*67 App.Div. 686—Nagel v. Paige, 
10 N.Y.S.2d 470, 256 App.Div. 487 
—Kovitz v. Klein, 237 N.Y.S. 90, 
227 App.Div. 31. 

N.D.—Olson v. Wetzsteln, 225 N.W. 
459, 58 N.D. 263. 

Ohio.—Mcuer v. Doerfleiin, 5 N.E.2d 
948, 53 Ohio App. 536 — Szabo v. 
Tabor Ice Cream Co., 174 N.E. 18, 
37 Ohio App. 42. 

Or.—Snyder v. Portland Traction Co., 
185 P.2d 563—Albrecht v. Safeway 
Stores, 80 P.2d 62, 159 Or. 331- 
Miller v. Service and Sales, 38 P. 
2d 99'5, 149 Or. 11, 96 A.L.R. 628 
—Goebel v. Vaught, 269 P. 491,. 
126 Or. 332. 
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dence which is irrelevant 66 or immaterial 56 may and 1 should be excluded. 
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Pa.—Gerbrick v. Henry, Com.PI., SO 
Tork Leg.Rec. 149. 

Tenn.—Smith v. Fiahar, 11 TenouApp. 
273. 

Tex.—Manning v. Sunshine Bus 
Lines. Civ.App., 205 S.W.2d 686- 
Brown v. Klrksey, Civ.App., 145 S. 
W.2d 217—Globe Laundry v. Mc¬ 
Lean. Civ.App., 19 S.W.2d 94. 
Utah.—Nelson v. Lott, 17 P.2d 272, 
81 Utah 265. 

Va.—Butler v. Greenwood, 23 S.E. 
2d 217. 180 Va. 456. 

Wash.—Clarke v. Bohemian Brew¬ 
eries, 110 P.2d 197, 74 Wash.2d 
487. 

Wis.—Eich v. Brennan. 270 N.W. 
47, 223 Wis. 174—Olson v. Herman- 
sen, 220 NW. 203. 196 Wis 614, 
61 A.L.R. 1243. 

Evidence held inadmissible 
TT^S.—Jackson v. Blue, C.C.AVa., 152 
F.2d 67. 

Ala.—Watkins v. Reinhart, 9 So,2d 
113, 243 Ala. 243—Crotwell v Co¬ 
wan. 184 So. 195, 236 Ala. 578— 
Brown v. Standard Casket Mfg. 
Co., 176 So. 358, 234 Ala. 512- 
Jewel Tea Co. v. -Sklivis, 165 So. 
824, 231 Ala. 590—Crawford John¬ 
son & Co. v. Pryor Motor Co.. 121 
So. 388, 219 Ala. 108—Laney v. 
Blackburn. 144 So. 126, 26 Ala. 
App. 248. 

Cal.—Hastings v. Serleto, 143 P.2d 
956, 61 Cal.App.2d 672—Jones v. 
Hedges, 12 P.2d 111, 123 Cal.App. 
742—Shaver v. United Parcel Serv¬ 
ice, 266 P. 606, 90 Cal.App. 764. 
Conn.—Fitzpatrick v. Cinitis, 139 A. 
639. 107 Conn. 91. 

Ga.—United Motor Freight Terminal 
Co. v. Hixon, 47 S E 2d 171, 76 
G&App. 653—Eldson v. Felder, 25 
S.E.2d 41, 69 Ga.App. 225. 

Ill.—Bouslough v. Schumacher, 270 
ULApp. 79. 

Ind.—Buddenberg v. Morgan, 38 N. 

E.2d 287, 110 Ind.App. 609. 

Ky.—Basham's Adm’x v. Witt, 169 
S.W.2d 990, 289 Ky. 639—Lehr v. 
Fenton Dry Cleaning & Dyeing 
Co., 80 S.W.2d 831, 268 Ky. 663— 
Bradley v. Schmidt, 4 S.W.2d 703, 
223 Ky. 784. 57 A.L.R. 1100. 

Md.—Bode v. Carroll-Independetnt 
Coal Co., 191 A. 685, 172 Md. 406. 
Mass.—Sullivan v. anffln, 61 N.E.2d 
330, 818 Mass. 359—Liberators v. 
Town of Framingham, 63 N.E.2d 
581, 815 Mass. 638—Faria v. Veras, 
10 N.E/2d 267, 298 Mass. 117— 
Gibson v. McGulness, 192 N.E. 494, 
288 Mass. 153. 

Minn.—Campbell v. Sargent, 243 N. 

W. 142, 186 Minn. 293. 

N.H.—Sullivan v. Sullivan, 18 A.2d 
828. 91 N.H. 341. 

N.C.—Woods v. Roadway Express, 25 
S.E.2d 866, 223 N.C. 269. 

N.D.—Olson v. Wetzstein, 225 N.W. 
459, 58 N.D. 268, 


Ohio.—Booksbaum v. Cousins, 1 N. 
E.2d 150, 51 Ohio App. 385, error 
dismissed 199 N.E. 217, 130 Ohio 
St. 336. 

Okl.—Greenlease-Ledterman, Tnc., v. 
Hawkins, 186 P.2d 318, 199 Okl. 
331. 

Or.—Brigham v. Munden, 19 P.2d 
1096, 142 Or. 471. 

Pa.—West v. Morgan, 27 A 2d 46, 
345 Fa. 61—Armstrong v McGraw, 
175 A. 279, 115 Pa Super. 156- 
Young v. Atlantic States Motor 
Lines, Com.PI, 54 Dauph Co. 36— 
Ziehler v. Luckens, Com.Pl., 31 Del. 
Co. 492. 

R.I.—Segee v. Cowan, 20 A.2d 270, 66 
R.I. 445. 

Tex.—William Cameron Co. v. Down¬ 
ing, Civ.App, 147 S W 2d 963— 
Richardson v. Impey, Civ.App, 94 
3 W.2d 490, erior dismissed— 
Kasch v. Anton, Civ.App., 81 S.W. 
2d 1097 

Utah —Morrison v. Perry, 140 P.2d 
772, 104 Utah 151. 

Vt.—Hutchinson v. Knowles, 184 A. 
705, 108 Vt. 195, followed in 184 
A. 711, 108 Vt. 208. 

Va—Crowell v. Duncan, 134 S E. 
576, 145 Vo. 489, 50 A.L R. 1425. 

55. Cal.—O’Brien v. Schellberg, 140 
P 2d 159, *59 Cal App 2d 764—Fos¬ 
ter v. Hudson, 92 P.2d 959, 33 Cal. 
App.2d 705—Jones v. Hedges, 12 P. 
2d 111, 123 Cal App. 742. 

Conn.—Prosser v. Richman, 50 A.2d 
85, 133 Conn, 2 ,j3. 

Iowa.—Jarvis v. Stone, 247 N.W. 393, 
216 Iowa 27. 

Ky.—Grant v. Adams, 291 S.W. 785, 
218 Ky. 535. 

Md.—Marine v. Stewart, 168 A. 891, 
165 Md 698. 

Mich.—Haynes v. Clark, 238 N.W. 
321, 252 Mich. 295. 

N.J.—Hoffman v. Goldfield, 29 A.2d 
876, 129 N.J.Law 359—Decker v. 
Everson, 187 A. 783, 14 N.J.Misc. 
860. 

N.C.—Riddle v. Whisnant, 16 S.E.2d 
698, 220 N.C. 131. 

Or.—Albrecht v. Safeway Stores, 80 
P.2d 62, 159 Or. 331—Smith v. Laf- 
lar, 20 P.2d 391, 143 Or. -65. 

Pa.—Pota'nce v. Cipriano, Com.Pl., 39 
Luz.LegReg. 63, 13 Som.Leg.J. 73 
—French v. Benischeck, Com.Pl., 
63 Montg.Co. 194—Smith v. Rail¬ 
way Express Agency, Com.Pl., 54 
York Leg Rec. DO. 

42 C.J. p 1219 note 24. 

Evidence only remotely relevant Is' 

properly excluded.—Moran v, Dumas, 
18 A,2d 763, 91 N.H. 336. 

50. Ark.—Missouri P&c. Transp. Co. 
v. Brown, 99 S.W.2d 245, 193 Ark. 
804. 

Cal.—Bramble v. McEwan, 104 P.2d 
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1054, 40 Cal.App.8d 400— Head v. 
Wilson, 97 P.2d 509, 96 Cal.App. 
2d 244—Hilbert v. Olney, 61 P.2d 
941, 17 Cal.App.2d 135. 

Conn.—Voltz v. Orange Volunteer 
Fire Ass'n, 172 A. 220, 118 Cor.to. 
307. 

Ga.—Daniel v. Richards, 13 S.E 2d 
710, 64 Ga.App. 612. 

Ind.—Chicago, I. & L. Ry. Co. v. 
Downey, 5 N.E.2d 656, 103 Ind.App. 
672. 

La.—Thibodaux v. Culotta, App., 192 
,So. 712—VYazier v. F. Strauss A 
Son, App., 173 So. 843—Gcddes & 
Moss Undertaking & Embalming 
Co. v. Dunne, App., 16'5 So. 8'79— 
Provosty v. Christy, App., 152 So. 
784. 

Md.—Greer Transp. Co. v. Knight, 
146 A. 851, 157 Md 528. 

Mass.—Garfield v. Smith. 59 N.E.2d 
287, 317 Mass. 674, certiorari de¬ 
nied 65 S.Ct. 1568, 325 U.S. 879. 
89 L.Ed. 1095, and D. W. Lines v. 
Ward, 65 S Ct. 1569, 325 U.S. 879, 
89 L.Ed. 1996—F&ria v. Veras, 10 
N.E.2d 267. 298 Mass. 117. 

Mich—Mul laney v. Woodruff, 273 N. 

W. 39*5, 280 Mich 66. 

Mo—Kaley v. Huntley, App., 88 S. 
W.2d 200. 

Mont.—Koppang v. Sevier, 75 P.2d 
790, 106 Mont. 79. 

N.J.—Hoffman v. Goldfield. 29 A.2d 
876, 129 N.J.Law 359—Gluck v. 

Castles Ice Cream Co., 140 A 419, 
104 N.J.Law 397—Decker v. Ever¬ 
son. 187 A. 783, 14 N.J.Misc. 860. 
N.C.—Powers v. S. Sternberg & Co., 
195 S E. 88, 213 N.C. 41. 

Ohio.—Watt v. Feuerlicht, App., 41 
N.E 2d 719. 

Pa.—V&lente v. Lindner, 17 A.2d 371, 
340 Pa. 508—Tyler v. MacFadden 
Newspapers Corporation, 163 A. 
79, 107 Pa.Super. 166. 

Tenn.—Lee A Gridley Const. Co. v. 
Maryland Casualty Co., 1*5 Tenn. 
App. 229—Redding v. Hatcher, 14 
Tenn.App. 561. 

Tex.—Duff v. Roeser & Pendleton, 
Civ.App., 96 S.W.2d 682. 

Wash.—Mathias v. Eichelberger, 45 
P.2d 619, 182 Wash. 185. 

Wis.—Nordahl v. Farmers Mut. Auto. 
Ins. Co., 27 N.W.2d 707, 250 Wis. 
609—Waters v. Markham, 235 N.W. 
797, 204 Wis. 332. 

42 C.J. P 1219 note 25. 

IKateriallty dependent on other evi¬ 
dence 

Violation of act providing for 
punishment of any one who should 
drive over highway which had been 
closed by proper authority was ma¬ 
terial only If unlawful act of trav¬ 
ersing closed highway was proxi¬ 
mate cause of the collision.—Miller 
v. Gutherle. 191 A. 61, 825 Fa. 495. 
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§ 515. —— To Prove Due Care, Negligence, 
or Contributory Negligence Gener¬ 
ally 

Any competent evidence having a logical and material 
’tendency to prove negligence or the lack thereof on the 
part of the defendant or the driver of hie vehicle, or to 
prove contributory negligence or the lack thereof on the 
part of the plaintiff or decedent, at the time and place in 
question It admissible; but ordinarily evidence of a mo¬ 
tor vehicle driver's negligence on other occasions, or of 
his habitual or customary manner of driving or operating 
the vehicle, Is Inadmissible. 

In an action to recover damages for death or 
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injuries occasioned by the operation of a motor ve¬ 
hicle, any competent evidence having a logical and 
material tendency to prove negligence or the lack 
thereof on the part of defendant or the operator of 
his vehicle, 57 or to prove contributory negligence or 
the lack thereof on the part of plaintiff or dece¬ 
dent, 58 at the time and place in question is admis¬ 
sible. On the other hand, evidence that the driver 
of a motor vehicle is a competent or incompetent, 58 
Qareful or reckless, 60 driver generally, as well as 
evidence of his negligence on other occasions, 61 his 


57. Ala.—Laney v. Blackburn, 144 
So. 126. 25 Ala App. 248. 

Cal.—Martin, Continental Casualty 
Co., Intervener, v. Clinton Const. 
Co., 105 P 2d 1029, 41 Cal App.2d 
35, rehearing denied 106 P.2d 629, 
41 Cal App.2d 35—Flood v. Miura, 
8 P.2d 652. 120 Cal.App. 467. 

Ga.—Eidson v. Felder, 25 S.E.2d 41, 
69 Ga App. 225. 

Iowa.—Robertson v. Carlgren, 234 N. 

W. 824, 211 Iowa 9-63. 

La.—Falgout v. Younger, App., 192 
So 706. 

Mich.—Marcinlak v. Sundeen, 270 
N.W. 729, 278 Mich. 407. 

Mo—Holmes v. McNeil, 204 S.W.2d 
303, 356 Mo. 846. 

Mont.—Koppang v. Sevier, 75 P.2d 
790. 106 Mont 79. 

NH—Golej v. Varjabedian, 166 A. 
287. 86 N.H 244—Lnpolice v Aus¬ 
tin, 157 A 73, 85 NH 244. 

N Y —Iloffort v Tisdale Lumber Co , 
39 N Y S 2d 516, 265 AppDiv. 1012. 
Ohio—Metzger v Yellow Taxicab 
Co. 193 NE. 75, 48 Ohio App 275. 
Pa—Joannides v. Norris, 23 A.2d 
53, 146 Pa Super. 488—Fitzpatrick 
v. Pralon Cleaners & Dyers, 195 A. 
644, 129 Pa.Super. 437—Keeler v. 
Hazlett, Com PI., 20 Lehigh Co.L.J. 
194. 

R. I.—McAllister v. Chase, 13 A 2d 
690, 65 R.I. 122—Andrews v. Penna 
Charcoal Co., 179 A. 696, 55 R.I. 
215. 

42 C.J. p 1220 note 51. 

Pure accident 

Truck owner may prove, as ab¬ 
solving Itself from imputation of 
negligence, that accident was pure 
accident.—Schuetter v. Enterprise 
Commission Corporation, Mo App., 34 

S. W.2d 976. 

Particular elements of conduct 

The particular elements of auto¬ 
mobile driver's conduct are proper 
matters for consideration in deter¬ 
mining whether his conduct as a 
whole was grossly negligent.—He¬ 
bert v. Hicks, 13 N.E.2d 428, 299 
Mass. 538. 

Pallnrs of motorist to obey stop 
sign at intersection of public high¬ 
ways is element for consideration in 
-determining question of negligence. 


—Hartley v. McKee, Mo.App., 86 S 
W.2d 359. 

68. U.S.—Foresman v. Pepin, D.C. 
Pa., 71 F.Supp. 772, affirmed, C.C.A., 
161 F.2d 872 

Ark.—Powell Bros. Truck Lines v. 
Barnett. 121 S.W 2d 116, 196 Ark 
1082. 

Cal—Flood v Miura, 8 P.2d 552, 120 
Cal.App. 4 67. 

Fla.—Pillet v. Ershick, 126 So. 784, 
99 Fla. 483. 

Ill—-Howard v. Ind, 60 N.E.2d 769. 
320 Ill App. 338—Seiffe v. Seifte, 
267 Ill.App. 23. 

Ind.—Mattes v. Brugner, 159 N.E. 

156, 88 Ind.App. 36. 

Iowa.—Carpenter v. Wolfe, 273 N.W. 
169, 223 Iowa 417. 

Mass.—Anzoni v. Gosse, 175 N E. 57, 
274 Mass 522—l'ayson v. Checker 
Taxi Co., 159 N.E. 44 9, 262 Mass. 22 
—Di Rienzo v. Goldfarb, 153 N.E. 
784, 257 Mass. 272. 

Mich—Marcinlak v. Sundeen, 270 N. 

W. 729, 278 Mich. 407. 

Mo.—Schuetter v. Enterprise Com¬ 
mission Corporation, App., 34 S. 
W.2d 976. 

Neb.—Thomison v. Buehler, 25 N.W. 

2d 391, 147 Neb. 811. 

\H—Stowe v. Hartford, 18 A.2d 
382, 91 N.H. 261—Mitrich v. Tuttle, 
11 A 2d 818, 90 N.H. 512. 

Ohio.—Sprung v. E. I. Dupont De 
Nemours & Co, 34 N.E.2d 41, ap¬ 
peal dismissed 23 N.E.2d 947, 136 
Ohio St. 94. 

R.I.—McAllister v. Chase, 13 A.2d 
690, 65 R.I. 122. 

Wis.—McDonald v. Wickstrand, 238 
N.W. 820, 206 Wis. 58. 

42 C.J. p 1220 note 52. 

Character of evidence 

In action for wrongful death in au¬ 
tomobile accident, due care of de¬ 
ceased may be proved in the same 
manner as negligence and by circum¬ 
stantial as well as by direct evidence. 
—Hann v. Brooks, 73 N.E.2d 624, 331 
Ill.App, 535. 

58, Conn.—Marks v. Dorkln, 136 A. 

83, 105 Conn. 621, 61 A.L.R. 1224. 
N.C.—Hoke v. Atlantic Greyhound 
Corp., 42 S.E.2d 593, 227 N.C. 412. 
42 C.J. p 1220 note 54. 
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60. Conn.—Marks v. Dorkln, 136 A. 
83. 105 Conn. 521. 

Iowa.—Hamilton v. Boyd, 256 N.W. 
290, 218 Iowa 885. 

Ky.—Ice Delivery Co. v. Thomas, 160 
SW.2d 605, 290 Ky. 230—Siler v. 
Renfro Supply Co., 26 S.W.2d 12, 
233 Ky 487. 

Miss.—Murphy v. Burney, 27 So.2d 
773. 

Neb—Holberg v. McDonald, 289 N. 

W. 542, 137 Neb. 405. 

42 C.J. p 1220 note 55. 

Reasons, for rule 

The reputation of a driver and his 
conduct at other times and places 
are not safe or reliable criteria by 
which to determine what his conduct 
was at a particular time and place. 
Most automobile drivers operate 
their vehicles many thousands of 
miles without accident and in the 
presence of the ever-present hazard 
of other traffic; but, nevertheless, 
there are many thousands of serious 
accidents, and this situation Justifies 
the conclusion that most motor vehi¬ 
cle accidents chargeable to man-fail¬ 
ure are due to lapses from the cus¬ 
tomary skill and care of the drivers 
involved. A very poor or careless 
driver may be wholly free from fault 
in the particular instance involved, 
and, likewise, the most skillful driv¬ 
er, accustomed to exercising the ut¬ 
most care, may be grossly negligent 
on one particular occasion —Holberg 
v. McDonald, supra. 

Testimony as to whether decedent 
was generally fast driver 

Tex.—Orchin v. Fort Worth Poultry 
& Egg Co., Civ App , 43 S.W.2d 308, 
reformed on other grounds 53 S 
W.2d 103. 

Where driver had folly described 
his aotual operation of automobile, 
his testimony that his knowledge of 
dangerous traffic conditions usually 
present at scene of accident would 
make him more cautious, and tes¬ 
timony of driver’s witnesses that 
driver was careful driver, was inad¬ 
missible.—Linde v. Emmick, 61 P.2d 
338, 16 Cal.App.2d 676. 

61. Ark—Pugsley v. Tyler, 197 S.W. 
1177, 130 Ark. 491. 

42 C.J. p 1220 note 56. 
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involvement or lack of involvement in other acci¬ 
dents or collisions, 62 his habitual carelessness, 63 
negligence, 64 or caution, 68 or his customary man¬ 
ner of driving, operating, 66 or parking 67 the vehi¬ 
cle is ordinarily not admissible. 

This is also true of evidence respecting an in¬ 
jured or deceased pedestrian’s habits while on or 
approaching a highway or intersection ; 6S but some¬ 
times such evidence is held admissible, 69 or at least 
its admission is held not prejudicial, 70 as where it is 
elicited on cross-examination and prior testimony 
of the witness on the same subject matter has been 
brought out without objection, 71 or there is an is¬ 


sue or contention in the case to which the evidence 
is relevant, 72 or the eyewitnesses had no time to 
view the situation clearly and opposite inferences 
may reasonably be drawn from their testimony. 7 * 
In a death action, evidence of decedent's careful 74 
habits as a driver, pedestrian, or bicyclist, as the 
case may be, is admissible, in some jurisdictions, as 
bearing on his due care, where there is no eyewit¬ 
ness to the accident, 76 except defendant who is in¬ 
competent to testify; 76 but in at least one other 
jurisdiction evidence of the habits of decedent is 
not admissible notwithstanding the absence of eye¬ 
witnesses to the accident. 77 


Details of oonduot on other occa¬ 
sions 

The details of motorist’s conduct, 
when he was stopped on other occa¬ 
sions by officer for speeding, have no 
bearing on the way he was driving 
on the occasion in question.—Hud¬ 
dleston v. Pound. 68 P.2d 376, 21 Cal. 
App.2d 128. 

60. Ala.—Alaga Coach Line v. Mc- 
Carroll, ftl So. 834, 227 Ala. 686, 
92 A L.R. 470. 

Ga.—United Motor Freight Terminal 
Co. v. Hixon, 47 S.E 2d 171. 76 Ga. 
App. 603. 

Mass.—Warren v. Hanson, 195 NE 
121, 290 Mass. 286. 

Minn.—Ryan v. International Har¬ 
vester Co. of America, 283 N W. 
129, 204 Minn. 177. 

Ohio.—Bachman v. Ambos, App., 79 
N.E.2d 177. 

Tex.—Houston Electric Co. v. Mc¬ 
Leroy, Civ.App.. 153 S.W.2d 617, 
reversed on other grounds 163 S.W. 
2d 1062, 139 Tex 170—William 

Cameron Co. v. Downing, Civ.App, 
147 SW.2d 963. 

W.Va.—Fleming v. McMillan, 26 S. 
E 2d 8, 125 W.Va. 356. 

63. Ala.—Stoudemiro v. Davis, 94 So 
498, 208 Ala 495. 

Iowa.—In re Hill, 208 N.W. 334, 202 
Iowa 1038, modified on other 
grounds 210 N.W. 241, 202 Iowa 
1038. 

64. Tex.—Cobb Brick Co. v. Lind¬ 
say, Civ.App., 277 S.W. 1107. 

66 . Cal.—White v. Shepardson, 3 P. 

2d 346, 116 Cal.App. 716. 

Va.—Jackson v. Chesapeake & O. Ry. 
Co., 20 S.E 2d 489, 179 Va. 642. 

66. Iowa.—Stilson v. Ellis, 225 N.W. 

346, 208 Iowa 1157. 

42 C.J. p 1220 note 59. 

Evidence of customs generally see in-. 
fra fi 516 f. 

Holding out hand before stopping 

Defendant’s testimony, after stat¬ 
ing that he had no recollection of 
holding his hand out as warning, 
that it was second nature for him 
to stick his hand out when he was 
going to 8top, was improper.—Collins 


v. Hodgson, 42 P.2d 700, 5 Cal.App.2d 
366. 

Stopping at particular intersection 

Testimony that witness had seen 
deceased drive truck on particular 
street five or six times, and that, on 
such prior occasions, deceased 
stopped at intersection on which col¬ 
lision occurred, was not admissible 
to show probability that deceased 
stopped before the fatal collision.— 
Zimmer v. Hill, 20 N.E 2d 811, 300 
Ill.App. 613. 

67. Neb—Koehn v. Hastings, 200 N. 

W. 19, 114 Neb. 106 
66. Iowa—Nyswander v. Oonser, 
253 NW. 829. 218 Iowa 136. 

S.C—Holcombe v. W. N. Watson 
Supply Co, 171 SE. 604, 171 S.C. 
110 . 

Habit of parent of injured child 

In action for injuries sustained by 
four-ycar-old child when struck by 
automobile, cross-examination of 
child’s mother, as to whether she was 
in habit of letting child play around 
sidewalk unattended, was immaterial. 
—Dean v. Feld, 176 P.2d 278, 77 Cal. 
App 2d 327. 

69. N.H.—Abbott v. Hayes, 26 A.2d 
842, 92 NH 126 

Wash.—Tobin v. Goodwin, 290 P. 215, 
157 Wash. 658 

Wis—Olson v. Hermansen, 220 N.W. 

203, 196 Wis. 614, 61 A.L.R. 1243. 

12 C J. p 1220 note 61. 

70. Mich—Werney v. Reid, 189 N. 
W. 30, 219 Mich. 257. 

42 C.J. p 1220 notd 62. 

71. Pa.—Diehl v. Reiss, 76 Pa.Super. 
189. 

42 CJ, p 1220 note 63. 

72. Ala.—Laney v. Blackburn, 144 
So. 126, 26 Aia.App. 248. 

Conn—Fitzpatrick v. Cinitis, 139 A. 
639, 107 Conn. 91. 

Tex—Austin v. Do George, Civ.App., 
55 S W.2d 585, error dismissed. 

42 C.J. p 1220 note 64. 

Theory that owner Intrusted auto¬ 
mobile to driver known to bo in¬ 
competent 

Ala.—Laney v. Blackburn, 144 So. 
126, 25 Ala.App. 248. 
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Mich.—Tania v. Eding, 264 N.W. 375,. 
274 Mich. 288. 

Mo.—Ross v. Wilson, 163 S.W.2d 342, 
236 Mo App. 1178. 

Ohio—Williamson v. Eclipse Motor 
Lines, 62 N.E.2d 339, 145 Ohio St. 
467, 168 A.LR. 1356—Clark v. 

Stewart, 185 N.E. 71, 126 Ohio St. 
263. 

Or.—Guedon v. Rooney, 87 P.2d 209, 
160 Or. 621, 120 A.L.R 1298. 

73. N.II.—Judd v. Perkins, 138 A. 
312, 83 N.H. 3?» 

74. Ill.—Szalacha v. Landsman, 60 
NE.2d 643, 326 Ill.App 691—Wal¬ 
ters v. Ind, 48 N.E 2d 791, 319 111. 
App 162—Wilson v. Decatur Cart¬ 
age Co., 39 N.E.2d 379, 313 Ill.App. 
148. 

75. 111.—Sturgeon v. Quart on, 44 N. 
E.2d 766, 316 Ill.App. 308. 

76. Ill—Johnson v. McKnight, 39 N. 
E 2d 700. 313 Ill App. 260. 

Wash.—Sweazey v. Valley Transport. 
107 P.2d 567, 6 Wash 2d 324, 140 A. 
L R 1, opinion adhered to 111 P 2d 
1010, 6 Wash.2d 324, 140 A.L.R. 20. 
Defendant os eyewitness 

(1) Where defendant motorist was 
called by plaintiff as an eyewitness, 
testimony as to careful habits of de¬ 
ceased was inadmissible.—Scally v. 
Flannery, 11 N.E.2d 123, 292 Ill.App. 
349. 

(2) In a subsequent case, however, 
where, after the admission of evi¬ 
dence of the careful habits of dece¬ 
dent, an objection that defendant was 
an incompetent witness was over¬ 
ruled and he testified in his own be¬ 
half as to how the accident occurred, 
it was held that evidence of the care¬ 
ful habits of decedent, being proper 
when it was admitted, remained so, 
no motion to strike it having been 
made and the trial judge, in his writ¬ 
ten opinion overruling a motion for 
a new trial, having stated that he 
was still in doubt as to whether there 
was an eyewitness to the accident.— 
Walters v. Ind, 48 N.E.2d 791, 319 
Ill.App. 162. 

77. Ohio.—Ashdown v. Tresise, 160 
N.E. 502, 26 Ohio App. 575, affirmed 
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Other accidents at same place . Evidence of oth¬ 
er accidents or near accidents on other occasions at 
the same crossing or place , 78 or in the same vicini¬ 
ty , 79 may and should be excluded, at least where 
there are numerous eyewitnesses to the accident in 
question 80 or it is not shown that the conditions at 
the time of another accident or near accident, are 
similar to those existing at the time of the acci¬ 
dent in question . 81 

Violation of a traffic law, either state or munici¬ 
pal, may be shown as evidence of negligence ; 82 but, 
on the question whether the violation of a statute 
or ordinance constitutes actionable negligence, it is 
immaterial whether the driver could anticipate or 
foresee injury 83 and no inquiry in respect thereof 
will be permitted . 84 A motorist may offer proof 
excusing his failure to observe a statutory require¬ 
ment notwithstanding his violation of the require¬ 
ment is considered negligence per se . 85 

Failure of driver to » sound horn. Evidence of the 
failure of the driver to sound the horn on his mo¬ 
tor vehicle may be admissible ; 86 but it is otherwise 
in respect of a failure to sound the horn while 
rounding a curve, where the curve did not obstruct 
the driver’s view . 87 All the circumstances influenc¬ 
ing the driver’s conduct may be considered in de¬ 
termining whether his failure to sound the horn of 
his vehicle was negligence . 88 

Status or relation of parties as affecting evidence 
of negligence . Evidence of one defendant that an¬ 
other defendant or his driver had the last clear 
■ chance to avoid the accident is inadmissible ; 89 
where plaintiff, as a passenger in an automobile, is 
not chargeable with the negligence of the driver, 
such negligence is material in an action against the 
driver of another automobile only if the driver of 
the latter automobile was without contributing 
fault ; 90 and, in an action to recover for the wrong¬ 
ful death of a person riding on defendant’s truck, 


§ 516 

proof of ordinary negligence is immaterial unless 
there is further evidence that the relation of de¬ 
ceased to defendant rose higher than that of a bare 
license, volunteer, or trespasser. 91 

§ 516. -Evidence of, or Bearing on, Par¬ 

ticular Matters 

a. Acts or conduct before or after acci¬ 

dent or collision 

b. Age, experience, intelligence, or phys¬ 

ical condition 

c. Characteristics, habits, and traits of 

horses 

d. Conditions, dimensions, equipment, or 

damage to motor vehicles 

c. Control and ability to stop 

f. Custom or common practice 

g. Death or personal injury 

h. Identification 

i. Insurance 

j. Lack of license, permit, or registra¬ 

tion 

k. Lights 

l. Manner and circumstances of acci¬ 

dent or collision 

m. Other judicial proceedings 

n. Physical conditions at scene of acci¬ 

dent or collision 

o. Relation between plaintiff and driver 

p. Report of, or failure to report, acci¬ 

dent 

q. Responsibility of defendant for oper¬ 

ation of motor vehicle 

r. Speed 

s. Statutes, ordinances, rules, or regula¬ 

tions 

a. Acts or Conduct before or after Accident or 
Collision 

When not too remote, evidence of acte or conduct of 


TreBlse v. Ashdown, 160 N.E. 898, 
118 Ohio St. 307, 58 A.L.R. 1476. 

■ 78. U.S.—Interstate Motor Lines v. 

Great Western Ky. Co., C.C.A.C 0 I 0 ., 
161 F.2d 968. 

79. Wis.—Poneitowcki v. Harres, 
228 N.W. 126,'200 Wis. 604. 

80 . Cal.—Dunham v. Cant lay & Tan- 
zola, 49 P.2d 332, 9 Cal.App.2d 274. 

■ 81 . Conn.—Petrlllo v. Kolbay, 165 A. 

846, 116 Conn. 389. 

88 . Ark.—Shipp v. Missouri Pac. 
Transp. Co., 122 S.W.2d 693, 197 
Ark. 104. 

Fla.—Fillet ▼. Ershick, 126 So. 784, 
99 Fla. 488. 

- Me.—Field v. Webber, 169 A. 782, 182 
Me. 286. 


Mass.—Stiles v. Wright, 32 N E.2d 
220, 308 Mass. 326. 

Neb.—Mann v. Standard Oil Co., 261 
N.W. 168, 129 Neb. 226. 

R.I.—Brey v. Rosenfeld, 48 A.2d 177, 
72 R.I. 28, adhered to 50 A.2d 911, 
72 R.I. 316. 

Tex.—Schuhmacher Co. v. Bahn, Civ. 

App., 78 S.W.2d 205, error dis- 
“ missed. 

Admissibility of statutes, ordinanc¬ 
es, or regulations see infra fi 516 s. 
83. Wis.—Edwards v. Kohn, 241 N. 

W. 331, 207 Wis. 381. 

8fc Wis.—Bittner v. Miller, 270 N. 

W. 55, 223 Wis. 162. 

86. Iowa.—Kadlec v. Al. Johnson 
Const. Co., 252 N.W. 103, 217 Iowa 
299. 


86. Ill.—Williams v. Stearns, 256 Ill. 
App. 425. 

87 . Ky.—Consolidated Coach Corpo¬ 
ration v. Hopkins' Adm'r, 37 S.W.2d 
1, 238 Ky. 136. 

88L Wis.—Hanes v. Hermsen, 236 N. 
W. 646, 205 Wis. 16. 

89 . La.—Abrego v. Tri-State Transit 
Co., App., 22 So.2d 681. 

90. La.—Marsiglia v. Toye, App., 
158 So. 589. 

91 . Pa.—Jacamino v. Harrison Mo¬ 
tor Freight Co., 5 A.2d 393, 136 Pa. 
Super. 356. 

Evidence showing status of occupant 
of vehicle see infra | 516 o. 
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a parson Involved In a motor vehlole accident or collision 
before or after the accident or collision Is admissible. 

Evidence of acts or conduct of a person involved 
in a motor vehicle accident or collision prior to the 
accident or collision may be admissible , 92 as where 
the acts or conduct took place immediately prior to 
the accident or collision , 93 or there is other evi¬ 
dence showing that the conduct continued to the 
time of the accident or collision , 94 or the evidence 
is not so palpably remote as to render its reception 
an abuse of discretion . 95 On the other hand, evi¬ 
dence of conduct before the accident or collision 
may be inadmissible , 96 as in the case of evidence 
of conduct a considerable time before , 97 or a con¬ 
siderable distance from the place of , 98 the accident 


or collision. 

Evidence of acts or conduct after the accident or 
collision may be admissible, as in the case of acts 
or conduct immediately after the accident or colli¬ 
sion , 99 or where the evidence is offered for a pur¬ 
pose other than that of proving negligence . 1 How¬ 
ever, its subject matter may be such that evidence 
of acts or conduct after the accident or collision is 
inadmissible . 2 Evidence held admissible includes: 
Evidence that defendant’s truck went “out of sight" 
after the accident ; 3 evidence that a motorist, after 
leaving his automobile and looking at a bicyclist 
whom his vehicle had struck, ran back to his auto¬ 
mobile and started the motor ; 4 evidence that de- 


90 . U.S.—Melville v. State of Md. to 
Use of Morris, C.C.A.Md. t 155 F.2d 
440. 

Ark.—Kittrell v. Wilkerson, 9 S.W. 

2d 788, 177 Ark. 1174. 

Cal.—Hughes v. Hartman, 273 P. 560, 
206 Cal. 199. 

Ill.—Howard v. Ind, 60 N.E.2d 769. 
320 Ill.App. 338—Walters v. Ind, 
48 N.E.2d 791, 319 Ill.App. 162— 
Popadowski v. Bergaman, 26 N.E. 
2d 722. 304 Ill.App. 422. 

Iowa.—Waldman v Sanders Motor 
Co., 243 N.W. 555. 214 Iowa 1139. 
Mass.—Reardon v. Mars ton, 38 N.E. 

2d 644. 310 Mass. 461. 

Mich.—Buchel v. Williams, 262 N.W. 
759. 273 Mich. 132. 

Minn.—Johnson v Sunshine Cream¬ 
ery Co., 274 N.W. 404. 200 Minn. 
428—Niool v. Geitler, 247 N.W. 8, 
188 Minn. 69. 

N.H.—Belanger v. Berube, 186 A. 898, 
88 NH. 191. 

N.C.—Teasley v. Burwell, 153 S.E. 
607, 199 N.C. 18. 

Ohio.—Glass v. Miller, App., 61 N.E 
2d 299. 

p a —Gerhart v. East Coast Coach 
Co, 166 A. 564, 310 Pa. 636—Shell- 
enberger v. Reading Transp. Co., 
154 A 297. 303 Pa. 122. 

Tenn.—Faulk v. McPherson, .182 S.W. 

2d 130. 27 Tenn.App. 606. 

Yiris.—Hefele v. Rotter, 222 N.W. 220, 
197 Wis. 300. 

IvldiBoe of course of eonduot pur¬ 
sued by a truck driver for a consid¬ 
erable distance up to a very short 
distance and a very brief space of 
time before the collision is properly 
admitted, any question as to its re¬ 
moteness being within the sound dis¬ 
cretion of the trial judge as to the ad¬ 
mission or rejectio* of evidence.— 
Mathews v. Dudley, 297 P. 544, 212 
Cal. 58, corrected on other grounds 
298 P. 819. 

•3- Mass.—Reardon v, Marston, 38 
N.E.2d 644, 310 Mass. 461. 

S.C.—Hallaman v. Cushman, 18 S.E. 

2d 498. 196 S.C. 402. 

42 C.J. p 1227 note 26. 


94, Conn.—Sosnowski v. Lenox, 63 
A.2d 388, 133 Conn. 624. 

Mass.—Reardon v. Marston, 88 N.E. 

2d 644, 310 Mass. 461. 

Admissibility to show mental state 
Where conduct of defendant im¬ 
mediately before collision was iden¬ 
tical in character with what it had 
been throughout the entire trip, evi¬ 
dence of defendant’s conduct before 
collision occurred was properly ad¬ 
mitted to show his mental state.— 
Kennard v. Palmer, App., 53 N.E.2d 
652, reversed on other grounds 63 N. 
E.2d 908, 143 Ohio St. 1. 

96. Cal.—Jennings v. A rata, 188 P. 
2d 298, 83 Cal.App.2d 143. 

93. Conn—Shinville v. Hanscom, 
166 A. 398. 116 Conn. 672. 

Idaho.—Franklin v. Wooters, 46 P.2d 
804, 55 Idaho G19. 

Mass.—Hoxie v. Hall. 7 N.E.2d 422, 
297 Mass. 80. 

Ohio.—Rector v. Hyer, App., 41 N.E. 
2d 886. 

I Or.—Frangos v. Edmunds, 173 P.2d 
596, 179 Or. 577. 

Va—Butler v. Greenwood, 23 S.E.2d 
, 217, 180 Va. 456. 

97. Ky.—Goins v. SI usher, 140 S. 
W.2d 363, 282 Ky. 710. 

Pa.—Becker v. Saylor, 177 A. 804, 317 
Pa. 573. 

Driver’s negligence on other occa¬ 
sions see supra § 515. 

98. Md.—Cumberland & Western- 
port Transit Co. v Metz, 149 A. 4, 
158 Md 424, reargument denied 
149 A. 565, 158 Md. 424, and appeal 
dismissed American Oil Co. v. 
Metz. 51 SCt. 40, 282 U.S. 801, 75 
L.Ed 720. 

Pa.—Sanders v. S totes bury, 100 Pa. 
Super. 523. 

Conduct too remote to bear on con¬ 
duct at scene of acoldent 
Conn.—Buonanno v. Cameron, 41 A. 

2d 107, 131 Conn. 513. 

Unsteady driving one-half to one 
mile from place of accident 
N.Y.—Shaw v. Skopp, 190 N.Y.S. 859, 
198 App.Div. 618. 
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99. Ky.—Fremd v. Glviden, 24 S.W. 
2d 915, 233 Ky. 38. 

Mass—Reardon v. Marston, 38 N.E 
2d 644, 310 Mass. 461. 

Ohio —Keeshm Motor Express Co. v. 

Wagenbach, 13 Ohio Supp. 17. 

S.C.—Hallaman v. Cushman, 13 S.E. 

2d 498, 196 S.C. 402. 

Restriction to res geetse 
The conduct of defendant's chauf¬ 
feur, subsequent to the accident, has 
been said not to be relevant or ma¬ 
terial, except in so far as it is a part 
of the res gestoe and might tend to 
throw light on the act which is 
charged to be negligent.—Minor v. 
Stevens. 118 P. 313, 65 Wash. 423, 42 
L.R.A.,N.S., 1178. 

1. N.J.—Apgar v. Hoffman Const. 
Co., 11 A.2d 25, 124 N.J.Law 86. 

2 . Evidence that defendant drove 
carefully after accident 

Vt.—Desmarchier v. Frost, 99 A. 782 
91 Vt. 138. 

Evidence of negligent driving after 
aocldent 

Vt.—Ronan v. J. G. Turnbull Co., 131 
A. 788, 99 Vt. 280. 

Bvidenoe of driver's nervousness aft¬ 
er accident 

N.H.—Christie v. New England Tele¬ 
phone & Telegraph Co., 177 A. 300, 
87 N.H. 236. 

Bvidenoe of driver's discharge by ****- 
ployer after acoldent 
Ala.—Coleman v. Hamilton Storage 
Co., 180 So. 553, 236 Ala. 553. 

42 C.J. p 1227 note 35. 

Evidence of failure of offioer to ar¬ 
rest driver after aoeident 

Ky.—Allender Co. v. Browning’s 
Adm’x, 46 S.W.2d 116, 242 Ky, 273. 
Ohio.—Wolfe v. Baskin, 28 N.E.2d 
629, 137 Ohio St. 284. 

3. Ala.—Ruffin Coal, etc., Co. v. 
Rich, 108 So. 596, 214 Ala. 633. 

4. Mass.—Reardon v. Marston, 38 N. 
E.2d 644, 310 Mass. 461. 
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fendant refused to assist plaintiff in going to a hos¬ 
pital for treatment and induced others to refuse as¬ 
sistance; 6 and evidence of a violation of a “stop 
and render assistance" statute. 6 On the other hand, 
it has been held that evidence that after plaintiff 
was struck the chauffeur started to run away, was 
followed, caught, and brought back by one of the 
witnesses for plaintiff is not admissible as evidence 
of negligence. 7 At any rate, where defendant re¬ 
mained at the scene of the accident, evidence that 
subsequently a police officer made unsuccessful ef¬ 
forts to find him is inadmissible ; 8 where the re¬ 
moval of plaintiff's automobile has been accounted 
for, evidence concerning a police official's efforts to 
locate it is immaterial; 9 and evidence that, some 
time after the persons involved had left the scene 
of the accident, one of them did not visit another 
who was injured, 19 or did not inquire about the 
injury or offer any assistance, 11 should not be ad¬ 
mitted. 

Where there is evidence that defendant's physi¬ 
cal condition has not materially changed, the man¬ 
ner in which he operated his automobile within a 
reasonable time before and after the accident may 
be shown to rebut the inference that at the time 
of the accident he was unfit to stop, regulate, or 
control an automobile because of alleged disabili¬ 
ties, 12 but not for the purpose of showing that he 
was operating the automobile carefully at the time 
of the accident. 13 It has been held that evidence 
that other drivers on the same day did not see the 
sunken place in the road into which defendant drove 
his vehicle is not admissible ; 14 but it has also been 
held that evidence that during the same night other 
automobiles collided, or nearly collided, with the 
parked unlighted truck involved is admissible as 


corroborative of testimony that the truck was not 
clearly discernible to travelers. 16 

b. Age, Experience, Intelligence, or Physical 
Condition 

(1) In general 

(2) Intoxication or use of intoxicants 
(1) In General 

Evidence of the physical condition of a person In¬ 
volved In the accident or collision and of such facts as that 
he was asleep or fatigued, or had defective vision or only 
one arm or leg, may be admissible. Where a minor is In¬ 
volved, his age and intelligence, and, If he was a driver, 
his experience or lack thereof in driving, may be con¬ 
sidered. 

It is proper to show plaintiff's or intestate’s physi¬ 
cal condition as bearing on the question of contrib¬ 
utory negligence 16 or on defendant's claim that 
plaintiff fell while attempting to climb up on a trail¬ 
er. 17 An operator's application for a license, in 
which he failed to disclose any physical incapacity 
or infirmity, is incompetent against him. 18 

Sleep or fatigue . Competent evidence that the 
operator of a motor vehicle involved in the accident 
or collision was asleep at the time is admissible, 19 
as is also evidence of preceding events showing his 
condition as to fatigue and alertness of mind. 20 

Vision. The condition of the eyes of a driver of 
a motor vehicle may be considered in determining 
whether his vehicle was on the wrong side of the 
highway. 21 Also, evidence that the driver wore 
no glasses and that an expired operator's license 
required him to wear adequate glasses is admissi¬ 
ble. 22 However, where, in an action for a negli¬ 
gent collision, plaintiff admits that his eyes were 
bad, testimony as to the details or nature of the eye 


6* Mo.—Pogue v. Rosegrant, 98 S. 
W.2d 528. 

6. Ott—Battle v. Kllcrease, 189 S.E. 
573, 54 (la App. 808. 

S.C.—Hallman v. Cushman, 13 S.E. 

2d 498, 196 SC. 402. 

Failure to report accident see infra 
subdivision p of this section. 
Circumstance showing oonaelons n —s 
of responsibility 

Failure of the driver of a motor 
vehicle to stop, as required by law. at 
the scene of an accident in which he 
is Involved is admissible in evidence 
as a circumstance tending to show a 
consciousness on his part of his re¬ 
sponsibility for the accident.—Shad- 
dy v. Daley. 7$ P.2d *79, 68 Jdaho 
636. 

7. N.Y.—Molino v. New York, 186 N. 
Y.S. 742, 196 App.Div. 496. 

& Conn.—Tomasko v. R&uccl, 166 
A. 64, 118 Conn. 274. 


9. Md —Marine v. Stewart, 168 A. i 

691. 165 Md. 698. ! 

10. Cal.—Hastings v. Serleto, 143 P. 
2d 956. 6l Cal App.2d 672 

Ky.—Field v. Collins, 92 S.W.2d 793, 
263 Ky. 474. 

11. Ky.—Field v. Collins, supra. 

18. Mass.—O’Hare v. Gloag, 108 N. 
E. 566, 221 Mass. 24. 

13. Mass.—O’Hare v. Gloag, supra. 

14. Tenn.—Wilkins v. Malone, 13 
Tenn.App. 648. 

15. Me.—Nadeau v. Perkins 193 A. 
877, 135 Me. 215. 

Evidence of other accidents or near 
accidents on other occasions at 
same place generally see supra S 
515. 

16. Mich.—Madallnski v. Hill, 269 N. 

, W. 147, 277 Mich. 219. 
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17. Mich.—Deyo v. Detroit Cream¬ 
ery Co., 241 N.W. 244, 257 Mich. 77. 

Evidence of personal injury see in¬ 
fra subdivision g of this section. 

18. Mass.—O’Hare ▼. Gloag, 108 N. 
E. 566, 221 Mass. 24. 

19. Ala.—Whiddon v. Malone, 124 
So. 516. 220 Ala. 220. 

N.C.—-Hobbs v. Queen City Coach 
Co., 34 SE.2d 211, 225 N.C. 323. 
Vt.—Steele v. Lackey, 177 A. 309, 107 
Vt. 192. 

20 . Vt.—Steele v. Lackey, supra. 
Wash.—Edwards v. Washkuhn, 119 

P.2d 906, 11 Wash.2d 425. 

81. Colo.—Campbell v. Trate, 149 *F. 

2d 380, 112 Colo. 266. 

88 . Cal.—Shifflette v. Walkup Dray- 
age & Warehouse Co., 169 P.2d 996, 
74 Cal.App.2d 903. 

Evidence of lack of license sec Infra 
subdivision j of this section. 
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a parson involved In a motor vehicle aeeldent or collision 
before or after the aeeldent or eoliision Is admissible. 

Evidence of acts or conduct of a person involved 
in a motor vehicle accident or collision prior to the 
accident or collision may be admissible, 92 as where 
the acts or conduct took place immediately prior to 
the accident or collision, 92 or there is other evi¬ 
dence showing that the conduct continued to the 
time of the accident or collision, 94 or the evidence 
is not so palpably remote as to render its reception 
an abuse of discretion. 95 On the other hand, evi¬ 
dence of conduct before the accident or collision 
may be inadmissible, 95 as in the case of evidence 
of conduct a considerable time before, 97 or a con¬ 
siderable distance from the place of, 98 the accident 


or collision. 

Evidence of acts or conduct after the accident or 
collision may be admissible, as in the case of acts 
or conduct immediately after the accident or colli¬ 
sion, 99 or where the evidence is offered for a pur¬ 
pose other than that of proving negligence. 1 How¬ 
ever, its subject matter may be such that evidence 
of acts or conduct after the accident or collision is 
inadmissible. 2 Evidence held admissible includes: 
Evidence that defendant's truck went “out of sight" 
after the accident; 3 evidence that a motorist, after 
leaving his automobile and looking at a bicyclist 
whom his vehicle had struck, ran back to his auto¬ 
mobile and started the motor; 4 evidence that de- 


92 . U.S.—Melville v. State of Md. to 
Use of Morris. C.C.A.Md., 155 F.2d 
440. 

Ark.—Kittrell v. Wilkerson. 9 S.W. 

2d 788, 177 Ark. 1174. 

Cal.—Hughes v. Hartman, 273 P. 560, 
206 Cal. 199. 

Ill.—Howard v. Ind, 50 N.E.2d 769. 
320 Ill.App. 338—Walters v. Ind, 
48 N.E.2d 791, 319 Ill.App. 162— 
Popadowski v. Bergaman, 26 N.E. 
2d 722, 304 Ill.App. 422. 

Iowa.—Waldman v. Sanders Motor 
Co., 243 N.W. 555, 214 Iowa 1139. 
Mass.—Reardon v. Marston, 38 N.E. 

2d 644, 310 Mass. 461. 

Mich.—Buchel v. Williams. 262 N.W. 
759, 273 Mich. 132. 

Minn.—Johnson v. Sunshine Cream¬ 
ery Co.. 274 N.W. 404, 200 Minn. 
428—Nlool v. Geitler, 247 N.W. 8, 
188 Minn. 69. 

N.II.—Belanger v. Berube, 185 A. 898, 
88 N.H. 191. 

N.C.—Teasley v. Burwell, 153 S.E. 
607, 199 N.C. 18. 

Ohio.—Glass v. Miller, App., 51 NE. 
2d 299. 

Pa—Gerhart v. EaBt Coast Coach 
Co., 166 A. 664, 310 Pa. 635—Shell- 
enberger v. Reading Transp. Co., 
154 A. 297. 303 Pa. 122. 

Tenn.—Faulk v. McPherson, 182 S.W. 

2d 130, 27 Tenn.App. 506. 

Wis.—Hefele v. Rotter, 222 N.W. 220, 
197 Wis. 300. 

Bvldsnos of course of oonduot pur¬ 
sued by a truck driver for a consid¬ 
erable distance up to a very short 
distance and a very brief space of 
time before the collision is properly 
admitted, any question as to its re¬ 
moteness being within the sound dis¬ 
cretion of the trial judge sb to the ad¬ 
mission or rejectio* of evidence.— 
Mathews v. Dudley, 297 P. 644, 212 
Cal. 58, corrected on other grounds 
298 P. 819. 

93. Mass.—Reardon ▼. Marston, 38 
N.E.2d 644, 310 Mass. 461. 

S.C.—Hallaman v. Cushman, IS S.E. 

2d 498, 196 S.C. 402. 

42 C.J. p 1227 note 25. 


94. Conn.—Sosnowski v. Lenox, 53 
A 2d 388. 133 Conn. 624. 

MasB.—Reardon v. Marston, 38 N.E. 

2d 644, 310 Mass. 461. 

Admissibility to show mental state 
Where conduct of defendant im¬ 
mediately before collision was iden¬ 
tical in character with what it had 
been throughout the entire trip, evi¬ 
dence of defendant’s conduct before 
collision occurred was properly ad¬ 
mitted to show his mental state.— 
Kennard v. Palmer, App., 53 N.E.2d 
652, reversed on other grounds 53 N. 
E.2d 908, 143 Ohio St. 1. 

95. Cal.—Jennings v. Arata, 188 P. 
2d 298, 83 Cal.App.2d 143. 

98. Conn—Shinville v. Hanscom, 
166 A. 398, 116 Conn. 672. 

Idaho.—Franklin v. Wooters, 45 P.2d 
804. 55 Idaho 619. 

Mass.—Hoxie v. Hall, 7 N.E.2d 422, 
297 Mass. 80. 

Ohio.—Rector v. Hyer, App., 41 N.E. 
2d 886. 

Or.—Frangos v. Edmunds, 173 P.2d 
596, 179 Or. 577. 

Vu.— Butler v. Greenwood, 23 S.E.2d 
217. 180 Va. 456. I 

97. Ky.—Goins v. Slusher, 140 S. 
W.2d 363, 282 Ky. 710. 

Pa.—Becker v. Saylor, 177 A. 804, 317 
Pa. 573. 

Driver’s negligence on other occa¬ 
sions see supra 8 515. 

98. Md.—Cumberland A Western- 
port Transit Co. v. Metz, 149 A. 4, 
158 Md. 424, reargument denied 
149 A. 565, 158 Md 424, and appeal 
dismissed American Oil Co. v. 
Metz, 51 S.Ct. 40, 282 U.S. 801, 75 
L.Ed. 720. 

Pa.—Sanders v. Stotcsbury, 100 Pa. 
Super. 523. 

Conduct too remote to bear on con¬ 
duct at soene of aooident 
Conn.—Buonanno v. Cameron, 41 A. 

2d 107, 131 Conn. 513. 

Unsteady driving onathalf to one 
mile from place of aooident 
N.Y.—Shaw v. Skopp, 190 N.Y.S. 859, 
198 App.Div. 618. 
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99. Ky.—Fremd v. Givlden, 24 S.W. 
2d 915, 233 Ky. 38. 

Mass—Reardon v. Marston, 38 N.E 
2d 644, 310 Mass. 461. 

Ohio—Keeshin Motor Express Co. v. 

Wagenbach, 13 Ohio Supp. 17. 

S'C-—Hallaman v. Cushman, 13 S.E. 

2d 498, 196 S.C. 402. 

Restriction to res gests 
The conduct of defendant’s chauf¬ 
feur, subsequent to the accident, has 
been said not to be relevant or ma¬ 
terial, except in so far as it is a part 
of the res gestse and might tend to 
throw light on the act which is 
charged to be negligent.—Minor v. 
Stevens, 118 P. 3 i 3 f 65 Wash. 423 42 
L.R.A. f N.S., 1178. 

1. N.J.—Apgar v. Hoffman Const. 
Co., 11 A.2d 25, 124 N.J.Law 86. 

2. Evidence that defendant drove 
carefully after aooident 

Vt.—Desmarchier v. Frost, 99 A. 782 
91 Vt. 138. 

Evidence of negligent driving after 
aooident 

vt -—R°nan v. J. G. Turnbull Co., 131 
A. 788, 99 Vt. 280. 

Bvldenoe of driver's nervousness aft¬ 
er aooident 

N.H.—Christie v. New England Tele¬ 
phone A Telegraph Co., 177 A. 300, 
87 N.H. 236. 

Evidence of driver's discharge by em¬ 
ployer after aooident 
Ala.—Coleman v. Hamilton Storage 
Co., 180 So. 553, 236 Ala. 553. 

42 C.J. p 1227 note 35. 

Bvldenoe of failure of officer to ar¬ 
rest driver after aooident 

Ky.—Allender Co. v. Browning's 
Adm’x, 46 S.W.2d 116, 242 Ky. 273. 
Ohio.—Wolfe v. Baskin, 28 N.E.2d 
629, 137 Ohio St. 284. 

3. Ala.—Ruffin Coal, etc., Co. v. 
Rich, 108 So. 696, 214 Ala. 633. 

4. Mass.—Reardon v. Marston, 38 N. 
E.2d 644, 310 Mass. 461. 
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fendant refused to assist plaintiff in going to a hos¬ 
pital for treatment and induced others to refuse as¬ 
sistance; 5 6 and evidence of a violation of a “stop 
and render assistance’* statute. 6 On the other hand, 
it has been held that evidence that after plaintiff 
was struck the chauffeur started to run away, was 
followed, caught, and brought back by one of the 
witnesses for plaintiff is not admissible as evidence 
of negligence. 7 At any rate, where defendant re¬ 
mained at the scene of the accident, evidence that 
subsequently a police officer made unsuccessful ef¬ 
forts to find him is inadmissible; 8 where the re¬ 
moval of plaintiff's automobile has been accounted 
for, evidence concerning a police official’s efforts to 
locate it is immaterial; 9 * and evidence that, some 
time after the persons involved had left the scene 
of the accident, one of them did not visit another 
who was injured, 19 or did not inquire about the 
injury or offer any assistance, 11 should not be ad¬ 
mitted. 

Where there is evidence that defendant’s physi¬ 
cal condition has not materially changed, the man¬ 
ner in which he operated his automobile within a 
reasonable time before and after the accident may 
be shown to rebut the inference that at the time 
of the accident he was unfit to stop, regulate, or 
control an automobile because of alleged disabili¬ 
ties, 12 but not for the purpose of showing that he 
was operating the automobile carefully at the time 
of the accident. 13 It has been held that evidence 
that other drivers on the same day did not see the 
sunken place in the road into which defendant drove 
his vehicle is not admissible; 14 but it has also been 
held that evidence that during the same night other 
automobiles collided, or nearly collided, with the 
parked unlightcd truck involved is admissible as 


corroborative of testimony that the truck was not 
clearly discernible to travelers. 16 

b. Age, Experience, Intelligence, or Physical 
Condition 

(1) In general 

(2) Intoxication or use of intoxicants 
(1) In General 

Evidence of the physical condition of a person In¬ 
volved in the accident or collision and of such facts as that 
he was asleep or fatigued, or had defective vision or only 
one arm or leg, may be admissible. Where a minor is In¬ 
volved, his age and intelligence, and, if he was a driver, 
his experience or lack thereof In driving, may be con¬ 
sidered. 

It is proper to show plaintiff’s or intestate’s physi¬ 
cal condition as bearing on the question of contrib¬ 
utory negligence 16 or on defendant’s claim that 
plaintiff fell while attempting to climb up on a trail¬ 
er. 17 An operator’s application for a license, in 
which he failed to disclose any physical incapacity 
or infirmity, is incompetent against him. 18 

Sleep or fatigue . Competent evidence that the 
operator of a motor vehicle involved in the accident 
or collision was asleep at the time is admissible, 19 
as is also evidence of preceding events showing his 
condition as to fatigue and alertness of mind. 20 

Visioti. The condition of the eyes of a driver of 
a motor vehicle may be considered in determining 
whether his vehicle was on the wrong side of the 
highway. 21 Also, evidence that the driver wore 
no glasses and that an expired operator’s license 
required him to wear adequate glasses is admissi¬ 
ble. 22 However, where, in an action for a negli¬ 
gent collision, plaintiff admits that his eyes were 
bad, testimony as to the details or nature of the eye 


5. Mo—Pogue v. Rosegrant, 98 S. 
W.2d 528. 

6. Ga—Battle v. Kilcrease, 189 S.E. 
673, 54 Ga App. 808. 

S.C.—Hallman v. Cushman, 13 S.E. 

2d 498, 19C S C. 402. 

Failure to report accident see infra 
subdivision p of this section. 
Circumstance showing consciousness 
of responsibility 

Failure of the driver of a motor 
vehicle to stop, as required by law. at 
the scene of an accident in which he 
Is Involved is admissible in evidence 
as a circumstance tending to show a 
consciousness on his part of his re¬ 
sponsibility for the accident.—Shad- 
dy v. Daley, 76 P.2d 279, 58 Idaho 
636. 

7. N.Y.-—Mollno v. New York, 186 N. 

Y.S. 742, 195 App.Div. 496. 

& Conn.—Tomasko v. Raucci, 166 

A. 64, 118 Conn. 274. 


9. Md.—Marine v. Stewart, 168 A. 
891, 1G5 Md. 698. 

10. Cal.—Hastings v. Serleto, 143 P. 
2d 956. 61 Cnl App.2d 672 

Ky.—Field v. Collins, 92 S.W.2d 793, 
263 Ky. 474. 

11. Ky.—Field v. Collins, supra. 

12. Mass.—O’Hare v. Gloag, 108 N. 
E. 566, 221 Mass. 24. 

13. Mass.—O’Hare v. Gloag, supra. 

14L Tenn.—Wilkins v. Malone, 13 
Tenn.App. 648. 

16. Me.—Nadeau v. Perkins 193 A. 
877, 135 Me. 215. 

Evidence of other accidents or near 
accidents on other occasions at 
same place generally see supra I 
515. 

10 . Mich.—Madallnski v. Hill, 260 N. 
W. 147, 277 Mich. 219. 
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17. Mich.—Deyo v. Detroit Cream¬ 
ery Co., 241 N.W. 244, 257 Mich. 77. 

Evidence of personal Injury see in¬ 
fra subdivision g of this section. 

18. Mass.—O’Hare v. Gloag, 108 N. 
E. 566, 221 Mass. 24. 

19. Ala—Whiddon v. Malone, 124 
So 516, 220 Ala. 220. 

N.C.—Hobbs v. Queen City Coach 
Co., 34 SE.2d 211, 225 N.C. 323. 

Vt.—Steele v. Lackey, 177 A. 309, 107 
Vt. 192. 

2a Vt.—Steele v. Lackey, supra. 

Wash.—Edwards v. Washkuhn, 119 
P.2d 905, 11 Wash.2d 425. 

21. Colo.—Campbell v. Trate, 149 P. 
2d 380, 112 Colo. 265. 

22. Cal.—Shifflette v. Walkup Dray- 
age A Warehouse Co., 169 P.2d 996, 
74 Cal.App.2d 903. 

Evidence of lack of license see infra 
subdivision i of this section. 
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trouble is properly excluded as not throwing any 
light on his ability to drive a car ; 28 and the fact 
that a driver has only one eye is immaterial where 
he has a license to drive and it does not appear that 
he cannot operate an automobile properly or that his 
having only one eye contributed to the happening 
of the accident. 24 

Arms, legs, or feet. It is proper to show that the 
driver of defendant’s automobile had artificial 
legs, 25 as well as any act or omission to act aris¬ 
ing from this condition which contributed to the 
happening of the accident; 26 but it is not proper 
to permit a witness, not knowing all the facts, to 
state his opinion that a driver so maimed could not 
act as efficiently in an emergency as a normal per¬ 
son; 27 and a claimed fact that defendant driver 
had a sore foot is immaterial where he had a li¬ 
cense to drive and it does not appear that he could 
not operate an automobile properly or that the sore 
foot contributed to the happening of the accident. 28 
Where defendant claims that the fact that plaintiff 
motorist had only one arm was an impediment con¬ 
tributing to the collision, the testimony of qualified 
witnesses is admissible to show plaintiff’s competen¬ 
cy to drive an automobile. 29 


Where person involved in accident or collision is 
a minor, it has been held, notwithstanding some au¬ 
thority to the contrary, 80 that his age, 81 intelli¬ 
gence, 82 and experience 88 may be considered. 

(2) Intoxication or Use of Intoxicants 

In connection with other evidence, evidence of the In¬ 
toxication at or near the time of a motor vehicle accident 
or collision of a driver or other person involved In the 
accident or collision Is admissible as bearing on the ques¬ 
tion of negligence or contributory negligence. 

Evidence of the intoxication of defendant, 84 or of 
the driver of his motor vehicle, 35 at or shortly after 
the time of the accident is admissible as evidence of 
a circumstance to be considered with other facts in 
evidence in determining the question of negligence, 
at least where other evidence as to negligence is con¬ 
flicting or subject to different inferences. 36 Like¬ 
wise evidence of the intoxication of plaintiff or de¬ 
cedent, 37 or of the driver of the motor vehicle in 
which plaintiff or decedent was riding as a passen¬ 
ger, 38 at or near the time of the accident is admis¬ 
sible as bearing on the question of contributory neg¬ 
ligence. Also, evidence of drinking of intoxicating 
liquor by the driver of a vehicle involved in the 
accident, 39 or by occupants of the vehicle he was 


23. Mont.— Knott v. Pepper, 239 P. 
1037, 74 Mont. 236. 

94. N.Y.—Shepard v. Peck, 5 N.Y.S. 
2d 865, 254 App Dlv. 421. 

95 . Wash.—Devoto v. United Auto 
Transp. Co., 223 P. 1050, 128 Wash. 
604. 

96. Wash.—Devoto v. United Auto 
Transp. Co., supra. 

97. Wash —Devoto v. United Auto 
Transp. Co., supra. 

98. N.Y.—Shepard v. Peck, 5 N.Y.S. 
2d 865, 254 App.Div. 421. 

99. Wash.—O’Neil v. Wilshire. 57 P. 
2d 1254, 186 Wash. 276. 

30. Conn.—Kurtz v. Morse Oil Co., 
158 A. 906. 114 Conn. 336. 

31. Mich —Breger v. Felgenson 
% Bros. Co., 249 N.W. 493, 264 Mich. 

37. 

Ohio.—Danner v. Avery, 168 N.B. 52, 
32 Ohio App. 301. 

39. Mich.—Breger v. Feigenson 
Bros. Co., 249 N.W. 493. 264 Mich. 

37. 

Capacity to exercise car* 

In action for death of child when 
struck by truck while crossing street, 
evidence that child had often been 
Instructed to look for automobiles 
both ways before crossing a street, to 
cross only on a crosswalk, and never 
to run, was admissible solely on 
question of child's capacity to exer¬ 
cise care.—Ferris v. Turner, 70 N.E. 
2d 716, 820 Mass. 555. 


33. Mich.—Breger v. Feigenson 1 

Bros Co., 249 N.W. 493, 261 Mich. 
37. 

Experience or lack thereof la driving 

Ohio.—Danner v. Avery, 168 N.E. 52, 
32 Ohio App. 301. 

W.Va.—Yuncke v. Welker, 36 S.E.2d 
410, 128 W.Va. 299. 

34. Ala.—Landham v. Lloyd, 136 So. 
815, 223 Ala. 487. 

Cal.—Strauss v. Buckley, 65 P.2 d 

1352, 20 Cal. App. 2d 7—Tracy v. 
Brecht, 39 P.2d 498, 3 Cal.App.2d 
105 

Ky.—Webb v. Adams, 194 S.W.2d 515, 
302 Ky. 335. 

42 C.J. p 1226 note 13. 

35. Cal.—Ketchum v. Massa, 266 P. 
352, 90 Cal App. 762 

Ky.—Bray-Robinson Clothing Co. v. 

Higgins, 276 S W. 129, 210 Ky. 432. 
Tex.—Hicks v. Frost, Civ App., 195 
S.W.2d 606, refused no reversible 
error—Southwestern Bell Tele¬ 
phone Co. v. Ferris, Civ.App., 89 S. 
W.2d 229, error dlsm. 

36. Wash.—Bates v. Tirk, 31 P.2d 
526. 177 Wash. 286. 

37. Ark—Sylvester v. U-Drive-Em 
System, 90 S.W.2d 232, 192 Ark. 76. 

Cal.—Coakley v. Ajuria, 290 P. 33, 
209 Cal. 745. 

Iowa.—Smith v. Pine, 12 N.W.2d 236, 
234 Iowa 256. 

Or.—Lynn v. Stinnette, 81 P.2d 764, 
147 Or. 105. 

42 C.J. p 1227 note 15. 
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Time of intoxloation held not too re¬ 
mote 

(1) Three hours.—Stuart v. Mc- 
Vey, 87 P.2d 446, 69 Idaho 740. 

(2) Three and one-half or four 
hours—Eads’ Adm’r v. purciful, 158 
S.W.2d 645, 289 Ky. 350. 

(3) Twelve hours.—Drury v. Hag- 
erstrom, .167 F.2d 878, 68 Cal.App.2d 
742. 

38. Ky.—Whitney v. Penick, 136 S. 
W.2d 570, 281 Ky. 474. 

Me.—Richard v. Neault, 136 A. 624, 
126 Me. 17. 

39. Iowa.—Pierce v. Hensinkveld, 14 
N.W.2d 275, 234 Iowa 1348—Smith 
v. Pine, 12 N.W.2d 236, 234 Iowa 
256. 

Neb.—Callahan v. Prewitt, 13 N.W. 
2d 660. 143 Neb. 787. 

Zf shown to have been known to 
guest, driver’s drinking may bear on 
the question of contributory negli¬ 
gence in an action by the guest.— 
Metrinko v. Witherell, 188 A. 213, 134 
Me. 483. 

Extent of drinking 

(1) Although there was no claim 
that defendant motorist was heavily 
intoxicated, nevertheless, in connec¬ 
tion with other circumstances, such 
as weariness due to lack of sleep, the 
extent to which he had been drinking 
was circumstance that jury had right 
to consider in deciding whether prop¬ 
er lookout had been kept.—Jolley v. 
Clemens, 82 P.2d 51. 28 Cal.App. 2d 
1 55 . 
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driving, 40 prior to the accident and on the same day | driver’s conduct, a witness may state his opinion 


is admissible, in connection with other circumstanc¬ 
es, as bearing on the care exercised by the driver 
and the issue of negligence or contributory negli¬ 
gence; and testimony of officers who arrived on 
the scene shortly after the accident as to drinking 
by the driver of defendant’s taxicab and the fact 
that the driver’s employer took charge of him after 
the accident has been held admissible. 41 

A witness may be permitted to state that a driv¬ 
er’s breath smelled of liquor, 42 as well as to testify 
to acts and conduct from which an inference that 
he was under the influence of liquor 43 to such an 
extent as to affect his driving 44 might be drawn; 
and, where he had an opportunity to observe a 


that the driver was intoxicated. 46 However, other 
evidence, 40 or the absence of other evidence, 47 in 
a particular case may render inadmissible evidence 
offered to show intoxication or drinking. 

Competent emdence in explanation or rebuttal of 
other evidence previously introduced by the adverse 
party to show drinking 48 or lack of drinking 49 by 
a person involved in the accident or collision is ad¬ 
missible. 

Drinking habitually or on other occasions . Or¬ 
dinarily evidence that the driver of an automobile 
involved in an accident or collision was in the hab¬ 
it of drinking intoxicating liquor, 50 or was intoxi¬ 
cated 51 or used intoxicants 52 on one or more oc- 


(2) Testimony as to number of 
drinks of Intoxicating liquor taken 
by automobile driver is admissible — 
Tracy v. Brecht, 39 P.2d 498, 3 Cal. 
App.2d 105. 

40. U.S —Melville v. State of Md. to 
Use of Morris, C.C.A Md, 156 F.2d 
440. 

Iowa.—Pierce v. Heusinkveld, 14 N. 
W.2d 275, 234 Iowa 1348—Maland 
v. Tesdall, 5 N.W.2d 327, 232 Iowa 
959. 

41. Ky.—Handle v. Mitchell, 142 S. 
W.2d 124, 283 Ky. 601. 

42. Cal.—Barrett v. Harman, 1 P.2d 
458, 315 Cal.App 283. 

Kan.—Cox v. Kellogg's Sales Co., 95 
P.2d 531, 150 Kan. 561. 

Mass—Learned v. Hawthorne, 169 
N.E. 657, 269 Mass. 554. 

N.Y.—Clyde v. Grill, 172 NYS 136 
Wash.—Garcia v. Moran, 77 P.2d 988, 
194 Wash. 328. 

Odor of liquor as bearing on ques¬ 
tion of reasonable speed see infra 
subdivision r of this section. 

One to two and ofee-half hours after 
accident 

Idaho.—Maier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Idaho 
642. 

Za connection with, or absence of, 
other evidence 

(1) Testimony of qualified wit¬ 
nesses that automobile driver had 
the odor of liquor on his breath at 
the time of a collision was compe¬ 
tent when coupled with evidence that 
automobile was zigzagging as it ap¬ 
proached point of collision and driver 
had his head drooped over steering 
wheel.—Cheatham v. Chartrau, 176 
S.W.2d 865, 237 Mo.App. 793. 

(2) On the other hand, testimony 
that witness smelled alcohol on 
breath of driver of truck striking pe¬ 
destrian is Inadmissible where there 
is no evidence of Intoxication and no 
evidence of conduct or appearance, 
other than the evidence In question, 
from which a reasonable inference 


of intoxication could be drawn.— 
Cntzer v. Donovan, 137 A. 665, 289 
Pa. 381. 

(3) Where primary negligence is 
not established, it is not error to re¬ 
ject evidence of the odor of liquor 
on the breath of defendant driver.— 
Fleming v. McMillan, 26 S.E.2d 8. 125 
W.Va. 356 

43. Cal.—Tracy v. Brecht, 39 P.2d 
498, 3 Cal App 2d 105. 

N.Y.—Clyde v. Grill, 172 N.Y.S. 136. 

44. Wash—Garcia v. Moran, 77 P.2d 
988, 194 Wash. 328. 

Particular evidence 

Evidence that host, after taking 
several drinks, drove between forty 
and fifty miles per hour through city, 
nearly hil school bus, refused to slow 
down, and swerved out and back in 
passing cars, was admissible.—Tracy 
v. Brecht, 39 P 2d 498, 3 Cal.App.2d 
105. 

45. Ind.—Buddenberg v. Morgan, 38 
N.E 2d 287, 110 Ind App. 609. 

Tex—Hicks v. Frost, Civ.App., 195 
S.W.2d 606, refused no reversible 
error. 

46. La.—Frazier v. F. Strauss & Son, 
App., 173 So. 343. 

Where defendant testified he drank 
liquor after colllsloni excluding tes¬ 
timony of nurses at hospital regard¬ 
ing his drunkenness subsequent to 
collision was not error.—Goodman v. 
Lang, 130 So. 60, 158 Miss. 204, sug¬ 
gestion of error overruled 130 So. 311. 

47. Or.—Lynch v. Clark, 194 P.2d 
416. 

Subsequent intoxication 

Where the accident occurred before 
noon, testimony that driver of auto¬ 
mobile was under influence of liquor 
late in afternoon or evening of day 
of accident was incompetent in ab¬ 
sence of evidence that driver had 
been drinking during the forenoon of 
that day and before the accident, or 
that he was to any extent intoxicat¬ 
ed, or under the influence of liquor 
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at the time of, or prior to, -the acci¬ 
dent.—Tipton v. Estill Ice Co., 132 S. 
W.2d 347, 279 Ky. 793. 

Conduct consistent with sobriety 
In the absence of any other evi¬ 
dence of drinking or intoxication dur¬ 
ing the trip, evidence of conduct of a 
driver after the collision is inadmis¬ 
sible to prove intoxication where 
such conduct, although claimed to be 
peculiar, may be regarded as a nat¬ 
ural and probable result of shock and 
a severe head injury and is as con¬ 
sistent with sobriety as with intoxi¬ 
cation—Law v. Gallogher, 197 A. 
479, 9 W.W.Ilarr.,Del., 189. 

Opinions 

(1) Where there is no sufficient 
evidence of facts showing the like¬ 
lihood that the driver of an automo¬ 
bile was intoxicated, the opinions of 
witnesses as to whether or not he 
was intoxicated are not admissible — 
Laubach v. Colley, 129 A. 88, 283 Ta. 
366. 

(2) A witness should not be per¬ 
mitted to state that in his opinion 
plaintiff driver “had been drinking,” 
particularly where the evidence as a 
whole shows that he does not mean 
that plaintiff was intoxicated.—Clyde 
v. Grill, 172 N.Y.S. 136. 

4& Cal.—Linde v. Emmick, 61 P.2d 
338, 16 Cal.App.2d 676. 

N.H.—Dane v. MacGregor, 52 A.2d 
290, 9i N.II. 294. 

49. Cal.—Edwards v. McCormick, 
181 P.2d 58, 70 Cal.App.2d 800. 

50. Ky.—-Dawson v. Shannon, 9 S. 
W.2d 998, 225 Ky. 635. 

51. Mich.—Madalinski v. Hill, 269 
N.W. 147, 277 Mich. 219. 

Tex.—Gordon v. Texas, etc., Mercan¬ 
tile, etc., Co., Civ.App., 190 S.W. 
748. 

52. D.C.—Radio Cab v. Houser, 128 
F.2d 604, 76 U.S.App.D.C. 35. 

Minn.—Knutson v. Farmers’ Co-op. 
Creamery of Jenkins, 230 N.W. 279, 
180 Minn. 116. 



8 518 


MOTOR VEHICLES 


61 C.J.3. 


casions remote from the date of the accident or col¬ 
lision, is inadmissible. However, where there is 
an issue in the case as to defendant’s having been 
negligent in that he intrusted his motor vehicle to 
a person known by him to be unfit and incompetent 
to drive the vehicle, evidence of the driver’s in¬ 
toxication at other times, 63 or of his habits for 
many years with respect to the use of liquor, 64 is 
admissible. 

Intoxication of witness. Evidence as to the in¬ 
toxication of a witness at the time of the accident 
which does not show that he was too drunk to 
know what happened is properly excluded. 55 

Presence of liquor or liquor bottles. Evidence of 
the presence of liquor in a motor vehicle involved 
in an accident or collision is admissible 55 except 
where there is no evidence that the driver h.irl been 
drinking prior to the accident or was intoxicated at 
the time thereof. 67 A whisky bottle found near 
the scene of the accident, or evidence of the find¬ 
ing thereof, is inadmissible where there is no evi¬ 
dence identifying the bottle as belonging to the 
party against whom the evidence is sought to be 
introduced 58 or as belonging to any occupant of his 
vehicle, 69 or there is no evidence that such party 
had been drinking on the day of the accident. 60 


c. Characteristics, Habits, and Traits of Horses 

Evidence of the heblte end trait* of m horee le ad¬ 
missible where there Is sn Issue In the case to which It 
Is relevant. 

In an action involving the frightening of a horse, 
evidence of the characteristics, habits, and traits of 
horses generally, 61 or of the horse in question, 62 is 
ordinarily admissible; but, where there is no issue 
of contributory negligence, evidence of reputation 
of the horse is properly excluded, 63 and, in an ac¬ 
tion to recover damages for injuries to the occu¬ 
pants of a buggy, evidence of the disposition of the 
horse is irrelevant where there was no showing that 
the horse was frightened or was unmanageable be¬ 
fore the collision. 64 The fact that there were hand¬ 
holds on the reins is not admissible as evidence of 
the wildness of a horse. 66 

d. Conditions, Dimensions, Equipment, or Dam¬ 

age to Motor Vehicles 

Evidence of the damaged condition of a motor ve¬ 
hicle after the accident or collision and before the con¬ 
dition has changed is generally admissible. 

Evidence of the condition 66 or equipment 67 of, or 
damage to, 68 a motor vehicle or parts thereof may 
be material, relevant, and admissible; but in some 


63. U.S.—Department of Water and 
Power of City of Los Angeles v. 
Anderson, C C.A.Nev., 95 F 2d 577. 
certiorari denied 69 S.Ct. 67, 305 
U.S. 607, 83 L.Ed. 386. 

Ark.—Chaney v. Duncan, 110 S.W.2d 
21, 194 Ark. 1076. 

64u Ariz—Powell v Langford, 119 
P.2d 230, 58 Arlz. 281 

66. Ky.—Taylor v. Harding, 206 S. 
W. 285. 182 Ky. 236. 

63. Minn—Kouri v. Olson-Kcogh 
Produce Co., 253 N.W. 98, 191 Minn. 
101 . 

Wls.—Kull v. Advance-RumHy 
Thresher Co., 245 N.W. 589, 209 
WiB. 565. 

67. Ky.—McCulloch's Adm’r v 
Abell's Adm'r, 116 S.W.2d 386, 272 
Ky. 756. 

Wash.—Gir&rdi v. Union High Sch ml 
Dist. No. 1. Skagit County, 93 P. 
2d 298, 200 Wash. 21. 

68. Ky.—Whitney v. Penick, 13-6 S. 
W.2d 370, 281 Ky. 474. 

N.Y.—Wurtzman v. Kalinowski, 251 
N.Y.S. 328, 233 App.Div. 187. 

63. Ky.—Whitney v. Penick, 136 S. 
W.2d 670, 281 Ky. 474. 

0a Iowa.—Smith v. Pine, 12 N.W. 
Id 236, 234 Iowa 266—Johnston 
v. Calvin, 6 N.W.2d 840, 232 Iowa 
681. 

01. Iowa.—Delfs v. Dunshee, 122 N. 
W. 236, 142 Iowa 881. 


62. Md —Fletcher v. Dixon, 68 A. 
875, 107 Md. 420. 

42 C.J. p 1229 note 72. 

63. Mo.—Cain v. Wintersteen, 128 S. 
W. 274, 144 Mo.App. 1. 

64. Cal —Oberholzer v. Hubbell, 171 
P. 436, 86 Cal. App 16. 

65. Md —Fletcher v. Dixon, 77 A. 
326, 113 Md. 101. 

66. Conn.—Bryll v. Bryll, 159 A. 
884. 114 Conn 668. 

La.—Lee v. Perrin, App., 192 So. 387. 
42 C J. p 1228 note 64. 

Condition of brakes 

(1) In general. 

U.S.—Mid-Continent Pipe Line Co. 
v. Whiteley, C.C.A.Okl., 116 F.2d 
871. 

Ky.—McDowell v. Bryden, 162 S.W. 
2d 2, 290 Ky 549. 

Me.—Keller v. Banks, 156 A. 817, 130 
Me. 397. 

Mich—Kucheinski v. Curtis, 231 N. 

W. 569, 251 Mich. 210. 

Pa.—Johnston v. Cheyney, 146 A. 
551, 297 Pa. 199. 

Wis.—Georgeson v. Nielsen, 252 N. 
W. 676, '214 Wis. 191. 

(2) Evidence that brakes of auto¬ 
mobile were in same condition week 
or two before collision as they were 
found to be in after collision.—New¬ 
ton v. Wilder, 142 So. 831, 220 Ala. 
389. 


Condition of tire 

Mo.—-Crupe v. Spicuzza, App., 86 6* 
W 2d 347. 

Condition of door 

Mo.—Adams v. Le Bow, 172 S W 2d 
874, 237 Mo.App. 1191. 

Ohio.—Lacey v. Heisey, 5 N.E 2d 699, 
63 Ohio App. 451. 

Noisy character of vehlole 

Md.—Fletcher v. Dixon, 77 A. 326, 
113 Md. 101. 

R.I.—Town of Barrington v. De Ste- 
fano, 142 A. 164. 

67. Mo.—Andrews v. Parker, App., 
259 3.W. 807. 

Lighting equipment see infra sub¬ 
division k of this section. 

Lack of rear vision mirror on right 
side of track 

N.H—M&rcoux v. Collins, 63 A.2d 
322, 94 N.H. 345. 

Ab3tnoe of chains 

Pa.—Fitzpatrick v. Pralon Cleaners 
& Dyers, 195 A. 644, 129 r&.Super. 
437—Lute v. Ross, 190 A. 391, 125 
Pa.Super. 584. 

00. U.S.—Boyle v. Ward. D.C.Pa., 
89 F.Supp. 546, affirmed, CC.A., 125 
F.2d 672. 

N.Y.— Holder v. Wiesel 296 N.Y.fl. 
65, 251 App.Div. 747. 

Pa.—Hain v. Ebersole, Com.Pl., 40 
Dauph.Co. 122. 

42 C.J. p 1228 note <4. 

I Injury to vehicle as bearing on quel- 
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cases it is otherwise, 60 as where the defects or 
missing equipment had nothing to do with the acci¬ 
dent or collision 70 or plaintiff rests his right to re¬ 
cover on*the humanitarian doctrine. 71 

Evidence of the condition of the vehicle, or of 
parts or equipment thereof, after the accident or 
collision is generally admissible 72 where there is 
sufficient evidence of identification 73 and the con¬ 
dition has not changed substantially since the acci¬ 
dent or collision. 74 Where defendant owns more 
than one truck, it is error to admit evidence of re¬ 
pairs to all of his trucks, 76 or to one of such trucks, 
without further evidence identifying such truck as 
the one involved in the accident. 76 

Trailer . Evidence of the width, 77 length, and 
weight 78 of a trailer involved in the accident or col¬ 
lision is admissible; and evidence that two and onc- 
half miles from the place of the accident the trailer 
was not tracking the truck, but extended too far in 
one direction, is not objectionable as being too re¬ 


mote where the driver did not stop, readjust the 
load, or make any effort to remedy the position of 
the trailer. 73 

Knowledge of defects. Where defects in defend¬ 
ant's vehicle were connected with the accident or 
collision, evidence showing or tending to show de¬ 
fendant's knowledge of such defects is admissible, 80 
as is also the testimony of the owner of the vehicle 
or his agents as to inspections and examinations 
made before the occurrence of the accident or col¬ 
lision. 81 

e. Control and Ability to Stop 

When relevant, competent evidence bearing on the 
driver's control of, and ability to stop, a motor vehicle is 
admissible. 

When relevant, competent evidence bearing on 
the question whether the driver of a motor vehicle 
had the vehicle under control, 82 or bearing on his 
ability to stop the vehicle in a situation necessitat¬ 
ing a stop, 83 is admissible; but such evidence is 


tlon of speed see Infra subdivision 
r of this section. 

Estimated cost of repairs 
Md.—Great Eastern Stages v. W. T 
Cowan, Inc., 176 A. 613, 167 Md 
690. 

69. Cal —Burch v. Levy Bros. Box 
Co., 117 P2d 435, 47 Cal.App 2d 
104. 

Or—Prangos v. Edmunds, 173 F 2d 
596, 179 Or 577. 

42 CJ. p 1228 notes 62, 65 [a]. 

Further evidence 

Where defendant was permitted to 
prove that certain parts of his au¬ 
tomobile were broken, preventing 
defendant, on objection be ng made, 
from showing what parts h^d to be 
replaced with new parts, was not 
error.—Shellabarger v. Nattier, 7 N. 
K2d 365, 289 Ill.App. 473. 

70. Ky.—Consolidated Coach Corpo¬ 
ration v. Hopkins* Adm’r, 37 S.W. 
2d 1, 238 Ky. 136. 

Wis.—Nordahl v. Farmers Mut. Au¬ 
to. Ins. Co.. 27 N.W.2d 707, 250 
"Wis. 609. 

42 C.J. p 1228 note 65 [a] (2), (3). 

71. Ky.—Braden's Adm’r v. Liston, 
79 S.W.2d 241. 258 Ky. 44. 

72. U.S.—Evansville Container Cor¬ 
poration v. McDonald, C.C.A.Tenn., 
132 F.2d 80—Boyle v. Ward, D.C. 
Pa., 30 F.Supp. <545, affirmed, C.C. 
A., 125 F.2d 672. 

Cal.—Inouye v. Gilboy Co., 800 P. 

835, 115 Cal.App. 25. 

Ill.—Papers v. Holmes, 10 N.E.2d 
707, 292 Ill.App. 116. 

Mass.—Curtin v. Benjamin, 26 N.E.2d 
354, 305 Mass. 489, 129 A.L.R. 433 
N.T.—Scanna v. National Transp. 
Co., 38 N.T.S.2d 70, 262 App.Dlv. 


853, reargument denied 29 N.T.S. 
2d 723, 262 App Div. 891. 

Ohio—Bailey v. Parker, 170 N E. 607, 
34 Ohio App. 207. 

Or.—Holman v. Uglow, 3 P 2d 120, 
137 Or 358, followed in Hayes v. 
Uglow, 3 P 2d 126, 137 Or. 373. 

Markings made on automobiles by 
collision 

Minn.—Romann v. Bender, 252 N.W. 

80, 190 Minn. 419. 

Condition same evening 

Mich.—Delfosse v. Bresnahan, 9 N. 

W.2d 866, 305 Mich. 621. 
Photographs may be received 
US —Boyle v. Ward, I) C Pa , 39 F. 
Supp. 545, affirmed, C.C.A., 125 F.2d 
672. 

Ill—Hann v. Brooks, 73 N.E 2d 624, 
331 Ill.App 535. 

42 C J. p 1228 note 64 [b]. 

73. Ky. —Mattingly v. Mcutcr, 121 S. 
W.2d 676, 275 Ky. 294. 

Evidence held properly admitted, al¬ 
though identification not positive 

S.C.—Neese v. Toms, 12 S E 2d 859. 
196 S.C. 67. 

74. Mass.—Curtin v. Benjamin, 26 

N.E 2d 354, 805 Mass. 489, 129 

A.L.R. 433. 

N.H.—Rix v. Rix, 161 A. 38, 85 N. 
H. 529. 

Or.—Ragan v. MacGill, 292 P. 1094, 
134 Or. 408, 72 A.L.R. 860. 
Vehicle not moved 
N.C.—Mitchell v. Atkins, 135 S.E. 28, 
192 N.C. 376. 

75. Ga.—Riggs v. Watson, App., 47 
S.E.2d 900. 

76. Ky.—Golubic v. Rasnich, 60 S 
W.2d 616, 249 Ky. 266—Golubic v 
Rasnick, 39 S.W.2d 513, 239 Ky 
355. 


77. Pa.—Nevin Bus Line v. Paul R. 
Hostetter Co., 165 A. 872, 305 Fa. 
72. 

Wash—Swcasey v. Valley Trans¬ 
port, 107 I’.2d 567, 6 Wash 2d 324, 
140 ALR. 1, op nion adhered to 
111 P 2d 1010, 6 Wash 2d 324, 140 
A L.R. 20. 

78. Wash.—Sweazey v. Valley 
Transport, supra. 

79. Tex—Richardson v Impey, Civ. 
App., 94 S.W.2d 490, error dis¬ 
missed. 

80. Cal.—Silvey v. Harm, 8 P.2d 570, 
120 Cal App. 561. 

Conn.—Bryll v. Bryll, 159 A. 884, 
114 Conn. 668. 

N.Y— Parker v. ITelfert, 252 N.Y.S. 
35, 140 Misc. 905. 

Pa.—Smith v. Snowden Tp., 34 A. 
2d 515, 348 Pa. 187. 

81. Wash.—Brother ton v. Day & 
Night Fuel Co., 78 P.2d '788, 192 
Wash. 362. 

82. Wls— Abraham v. Clark, 232 N. 
W. 865, 202 Wls. 451. 

42 C.J. p 1226 note 5. 

Opinion evidence as to control of, 
or time or manner of stopping, ve¬ 
hicle see Evidence 95 448, 533 b. 
High wind 

Evidence that high wind was blow¬ 
ing across highway, so as to render 
it difficult to retain control of auto¬ 
mobile traveling at high rate of 
speed, was properly admitted.—Kel¬ 
logg Sales Co. v. Holroyd, 73 P.2d 
139, 181 Okl. 82. 

33. Wis.—Georgeson v. Nielsen, 252 
N.W. 576, 214 Wis. 191. 

Evidence of distance in whloh de¬ 
fendant actually stopped his vehicle 
,s admissible where the distance In. 
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properly excluded where it is not relevant or mate¬ 
rial to any question in the case. 84 Where the over¬ 
crowded condition of the front seat of an automo¬ 
bile necessarily restricts and hampers the driver’s 
freedom of action to exercise the necessary control 
in the event of an emergency, the fact that up to 
the time of the collision he did not have any diffi¬ 
culty in operating the car is immaterial. 85 

f. Custom or Common Practice 

A custom or common practice at the place of the ac¬ 
cident may be admissible on the question of contributory 
negligence, but It Is not admissible to justify negligence, 
or where It Is contrary to a statute or ordinance, or it 
would not be of sufficient aid to warrant Its admission. 

A custom or common practice at the place of the 
accident may be admissible on the question of con¬ 
tributory negligence ; 86 but it is not admissible on 
the question of defendant motorist’s negligence in 
the absence of a showing that he had knowledge, 


or was chargeable with knowledge, thereof ; 87 and, 
furthermore, it is not admissible to justify negli¬ 
gence, 88 or to convert negligent conduct into due 
care, 89 or where, under the circumstances, it is not 
evidence of either negligence or due care, 80 or 
where, in view of the collateral issue it would raise 
and the danger of its misuse, it would not be of 
sufficient aid to justify its admission. 91 According 
to the weight of authority, evidence of a custom 
which is contrary to a statute or ordinance is not 
admissible; 92 but it has been held admissible on 
the question of contributory negligence, 92 as where 
violation of the statute was only evidence of neg¬ 
ligence, and not negligence per se, the custom was 
not unreasonable as a matter of law, and defend¬ 
ant’s driver was familiar therewith. 94 In applying 
the foregoing rules, various customs or common 
practices have been held admissible, 95 while oth¬ 
ers have been held inadmissible. 96 


which he was able to stop the ve¬ 
hicle is material in the light of the 
petition which, in addition to allega¬ 
tions of primary negligence, seeks 
recovery on the humanitarian doc¬ 
trine.—Cox v. Reynolds, Mo.App, 18 
S.W.2d 575. 

aft. Ala—Berry v. Dannelly, 146 So 
•663, 226 Ala. 151. 

Mo—Taylor v. Silver King Oil & 
Gas Co., App, 203 S.W 2d 147. 
Ohio.—Hansen v. Goetz, App., 46 N. 
E.2d 293. 

Pa.—Kummcrlen v. Fustilnik, 45 A. 
2d 27, 353 Pa. 327. 

85. Pa.—McIntyre v. Pope, 191 A. 
607, 326 Pa. 172. 

86 . Ark.—Pollock v. Hamm, <6 S W. 
2d '541, 177 Ark. 348. 

Cal.—Scott v. Gallot, 138 P.2d 685. 
69 Cal.App.2d 421. 

Ga.—Co-op. Cab Co. v. Treston, 21 
S.E.2d 251, 67 Ga.App. 580. 
Iowa.—Langer v. Caviness, 28 N.W. 

2d 421, 238 Iowa 774. 

Tex.—City of Pampa v. Todd, Civ. 
App., 39 S.W 2d 636, reversed on 
other grounds, Com.App., <59 S.W. 
2d 114. 

42 C.J. p 1220 note 69. 

87. Conn.—Eamiello v. Plscilelli, 51 
A.2d 912, 133 Conn. 360. 

Where defendant was bound to 
take notloe that pedestrians might 
be expected to cross the street at the 
place where a pedestrian was struck, 
as where an avenue ends, it is prop¬ 
er to exclude evidence that defend¬ 
ant was unaware that people were 
accustomed to cross the street at 
that point.—Johnston v. Chcyney, 
146 A. 551, 297 Pa. 199. 

88 . Neb.—Koehn ▼. City of Hast¬ 
ings, 206 N.W. 19, 114 Neb. 106. 

88. Cal.—Milton v. Los Angeles 


Motor Conch Co., 128 P.2d 178, 53 
Cal App 2d 566. 

90. Cal —Heath v. Kcyser, App , 169 
T.2d -6G8, 74 Cal.App.2d 877. 

Inapplicable custom 
Va—Judy v. Doyle, 108 S.E. 6, 130 
Va 392. 

42 C.J. p 1220 note 65. 

91. Conn.—Eamiello v. Piscitelli, 51 
A 2d 912, 133 Conn 3-60. 

92. Cal.—Hurtel v Albert Cohn, Inc., 
52 P 2d 922, 5 Cal 2d 145. 

Or—Frame v. Arrow Towing Serv¬ 
ice, 04 P 2d 1312, 155 Or. 622. 

Pa.—Allen v. Mark, 28 A 2d 783, 34'5 
Pa. 407. 

Tex.—Huey & Philp Hardware Co. 
v. McNeil, Civ. App., Ill S.W.2d 
1205, error dismissed 
W.Va—Elswick v Charleston Trans¬ 
it Co., 36 S E.2d 419, 128 W Va 241. 
42 C.J. p 1220 note 66. 

93. Towa—Languor v. Caviness, 28 
N.W.2d 421, 238 Iowa 774 

94. Ark—Pollock v. Hamm, 6 S.W. 
2d 541, 177 Ark. 348. 

95. Evidence held admissible 

(1) Bus passengers’ custom of 
standing in aisle to reach for gar¬ 
ments on upper rack.—Co-op. Cab 
Co. v. Preston, 21 S.E.2d 251, 67 Ga. 
App. 680. 

(2) Custom of alighting passen¬ 
gers walking in front of street car. 
—Pollock v. Hamm, 6 S.W.2d 541, 
177 Ark. 348. 

(3) Custom of automobile drivers 
to extend left hand before turning 
comer to left.—Elvidge v. Stronge, 
etc., Co., 181 N.W. 346, 148 Minn. 
186. 

(4) Custom of giving warning be¬ 
fore moving trucks.—Scott v. Gal- 
lot, 138 P.2d 685, 59 C&l.App.2d 421. 

(6) Custom of people to cross the 
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street in question at the point where 
the accident occurred. 

Ohio.—Decker v. Mitchell, 10 Ohio 
App. 438, 29 Ohio C. A. 558. 

Wash —Wickman v. Lundy, 206 P. 
842, 120 Wash. 69. 

(6) Custom to use left traffic lane 
of street when access to right side 
was blocked by railroad cars—Du¬ 
gan v. Fry, O.C.ANJ., 34 F 2d 723 

(7) Evidence that automobiles 
traveling in the direction in which 
defendant’s automobile was travel¬ 
ing did not ordinarily travel on the 
highway on which the accident oc- 
eurred—Di Ricnzo v. Goldfarb, 153 
N.E. *784, 257 Mass. 272—42 C.J. p 
1220 note 69. 

(8) Evidence that it was custom¬ 
ary for four people to ride in coupd 
—City of I’ampa v. Todd, Tex Civ. 
App., 39 SW.2d C36. reversed on oth¬ 
er grounds, Oom.App., 59 S.W 2d 114. 

(9) Evidence that street cars cus¬ 
tomarily stopped to take on passen¬ 
gers where pedestrian was struck by 
bus.—Morgan v. Bingham Slate 
Lines Co., 283 P. 160, 75 Utah 87. 

(10) Other customs or practices. 
Ala.—Brown v. Bush, 124 So. 300, 

220 Ala. 130. 

Cal.—Burke v. John E. Marshall, 
Inc., 108 P.2d 738, 42 Cal.App.2d 
195—Mace v. Watanabe, 87 P.2d 
893. 31 Cal.App.2d 321. 

Iowa.—Scott v. McKelvey, 290 N.W. 
729, 228 Iowa 264. 

Md.—Holler v. Miller, 9 A.2d 250, 177 
Md. 204. 

90. Evidence held inadmissible 

(1) Customs as to parking. 

Cal.—Heath v. Keyser, 169 P.2d 668, 
74 Cal.App.2d 877. 

Neb.—Koehn v. City of Hastings, 206 
N.W. 19, 114 Neb. 106. 

( 2 ) Evidence that it was common 
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Habits or customs of individuals with respect to 
negligence are discussed supra § 515. 

Yielding right of way to loaded truck . A custom 
for an unloaded truck to yield the right of way to 
a loaded truck on a narrow road or at a narrow or 
defective place in a highway may, under certain 
conditions, be admissible on the issue of contribu¬ 
tory negligence ; 97 but it is not material where the 
evidence shows that both loaded and unloaded trucks 
passed without difficulty at the place of the colli¬ 
sion. 98 

Children playing on street . Testimony as to the 
customary playing of children at or near the scene 
of the accident has been held relevant in an action 
for the death of, or injuries to, a child, 99 but has 
also been held immaterial where, on the occasion in 
question, only two children were on the street and 
they were in plain sight. 1 

g. Death or Personal Injury 

In an action for death or personal injuries, evidence 
as to the clothing worn by the decedent or plaintiff, as 
well as testimony of a physician who attended mm, may 
be admissible. 

In an action to recover damages for personal in¬ 
juries occasioned by the operation of a motor vehi¬ 
cle, the evidence admissible to prove the existence, 
nature, and extent of plaintiff’s injuries Includes the 
clothing worn by him at the time of the accident and 
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showing cuts and blood stains, 2 the testimony of a 
physician or surgeon who examined, attended, treat¬ 
ed, or operated on, plaintiff, 8 and, within proper 
limitations, the testimony of a medical expert 4 or 
the testimony or deposition of a nonexpert witness 
who observed plaintiff before and after the acci¬ 
dent. 5 Also, it is proper to ask plaintiff whether he 
told defendant's driver after the collision that he, 
plaintiff, had not been injured as a result of the 
collision. 6 On the other hand, the fact that plain¬ 
tiff has received workmen's compensation is incom¬ 
petent to establish the fact of injury. 7 

In a death action, clothing worn by decedent at 
the time of the accident may be admissible, 8 but is 
properly excluded where it would not furnish proof 
of the fact which it is claimed it would show. 9 The 
admissibility of evidence of the appearance and con¬ 
dition of the body of deceased is discussed in Death 
§85. 

According to the weight of authority, evidence of 
the death of or injury to another person in the same 
accident or collision is admissible; 10 but there is 
also authority tending to the contrary. 11 

h. Identification 

Competent evidence tending to Identify a motor ve¬ 
hicle, involved In the accident or collision, or the operator 
thereof, or a person killed In the accident, Is admissible. 


practice for automobiles to make 
left turns at intersection where Bign 
contained words “no left turn."— 
Klas v. Yellow Cab Co., C.C.A.IU., 
106 F.2d 935. 

(3) Local custom of pedestrians of 
starting across street intersection 
after ringing of first traffic signal 
bell and before ringing of second.— 
Hurtel v. Albert Cohn, Inc., 52 P. 
2d 922, <5 Cal.2d 145. 

(4) Testimony of an experienced 
chauffeur as to what people do when 
suddenly confronted with an automo¬ 
bile.—Ilolroyd v. Gray Taxi Co., 179 
P. 709, 39 Cal.App. 693. 

(5) Testimony that U-turns were 
generally made at place of automobile 
collision, in absence of allegation or 
proof of ordinance designating speci¬ 
fied places where drivers may make 
U-turnS.—Basil v. Pope, 6 P.2d 329, 
165 Wash. 212. 

(6) Custom among automobile 

dealers to permit the use of their 

cars by customers as a matter of 

courtesy is not relevant to, or admis¬ 

sible on, the question of what the 

automobile in question was being 
used for at the time of the accident. 
—Wright v. Intermountain Motor 
Car Co., 177 P. 237, 53 Utah 176. 


(7) Other customs or practices. 
Cal.—Milton v. Los Angeles Motor 
Coach Co.. 128 P.2d 178, 53 Cal.App. 
2d 566—Falusco v. Hulen, 44 P.2d 
469, 6 Cal.App.2d 224. 

Mass.—Libera tore v. Town of Fram¬ 
ingham, 53 N.E.2d 561, 315 Mass. 
538. 

Pa.—Allen v. Mack, 28 A.2d 783, 345 
Pa. 407. 

97. Iowa.—Langcr v. Caviness, 28 N. 
W.2d 421, 238 Iowa 774. 

98. Wash—Marich v. Moe, 103 P.2d 
362, 4 Wash.2d 343. 

99. Md.—Stafford v. Zake, 20 A.2d 
144, 179 Md. 460. 

1. Mass.—Simon v. Berkshire Street 
Ky. Co.. 11 N.E.2d 485, 298 Mass. 
454. 

8. Cal.—Rannard v. Harris, 297 P. 

623, 113 Cal.App. 15. 

Mass.—Barrett v. Checker Taxi Co., 
160 N.E. 792, 263 Mass. 252. 

Mo.—Carlson v. Kansas City, etc., 
Auto Transit Co., 282 S.W. 1037, 221 
Mo.App. 537. 

Tenn.—Roddy Mfg. Co. v. Dixon, 105 
43.W.2d 513, 21 Tenn.App. 81. 

3. Mo.—Carlson v. Kansas City, etc., 
Auto Transit Co., 282 S.W. 1037, 
221 Mo.App. 537. 

42 C.J. p 1230 note 7. 
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4. Ala—Feore v. Trammel, 102 So. 
629, 212 Ala. 325. 

42 C.J. p 1230 note 8. 

5. Wash.—Truva v. Goodyear Tire, 
etc., Co., 214 P. 818, 124 Wash. 445. 

42 C.J. p 1230 note 9. 

6. NY.—Gulotta v. Fifth Avenue 
Coach Co., 300 N.Y S. 648, 165 Misc. 
101 . 

7. Iowa.—Jarvis v. Stone. 247 N.W. 
393, 216 Iowa 27. 

8. Ky.—Glasgow Ice Cream Co. v. 
Fruits’ Adm’r, 105 S.W.2d 135, 268 
Ky. 447. 

9. Ill.—Bouslough v. Schumacher, 
270 Ill.App. 79. 

10. Ala.—Townley v. Thornton, 118 
So. 230, 22 Ala.App. 598. 

Cal.—Miller v. Cranston, 106 P.2d 
963, 41 Cal.App.2d 470. 

Mo.—Day v. Banks, App., 143 S.W.2d 

68 . 

Pa.—Cunningham v. Spangler, 186 A. 

173, 123 Pa.Super. 161. 

42 C.J. p 1231 note 11. 

Effect of collision on occupants of ve¬ 
hicle as tending to show violence 
of collision and rate of speed see 
infra subdivision r of this section. 

11. S.D.—Kriens v. McMillan. 178 N. 
W. 731, 42 S.D. 285. 

42 C.J. p 1231 note 12. 
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Competent evidence tending to identify a motor 
vehicle involved in the accident or collision, 12 or 
the operator thereof, 1 ® or a person killed in the ac¬ 
cident, 14 is admissible. Testimony offered to con¬ 
trovert other testimony of identification is properly 
excluded where it is too general and indefinite to 
have any probative force ; 1B and, where there is no 
suggestion that defendant’s truck bore his name, it 
is proper to exclude a question to a witness, who 
was not present at the time and place of the acci¬ 
dent, as to whether he has ever seen trucks bearing 
defendant’s name. 16 

i Insurance 

Evidence that a party la protected by insurance la 
Inadmissible unless It Is relevant and material to an Issue 
In the case; but evidence admissible for a legitimate pur¬ 
pose Is not to be excluded because it discloses the fact 
that the defendant Is carrying insurance. 

Evidence that either plaintiff 17 or defendant 18 is 
protected by insurance is inadmissible except where 
it is relevant and material to an issue in the case; 19 
but evidence admissible for a legitimate purpose is 
not to be excluded because it discloses the fact that 
defendant is carrying insurance; 20 and evidence 
that plaintiff carries accident insurance may be re¬ 
ceived, in the discretion of the court, when offered 


in connection with proof that he is feigning his in¬ 
juries, and for the purpose of showing a motive for 
feigning and his interest in doing so. 21 Defendant 
is not entitled to introduce evidence as to the 
amount of insurance carried by it by reason of the 
fact that plaintiff’s counsel, on examination of ju¬ 
rors, has inquired into their connection with in¬ 
surance companies. 22 

J. Lack of License, Permit, or Registration 

Ordinarily, evidence that a motor vehicle Involved in 
an accident or collision was not reglstere:!, or that the 
operator thereof was not licensed, at the time of the ac¬ 
cident or collision Is not admissible. 

Ordinarily, evidence that the motor vehicle in 
question was not registered or licensed in the 
state , 23 or that the operator thereof was not li¬ 
censed , 24 at the time of the accident or collision is 
inadmissible, as is also evidence that the operator's 
license was suspended after the accident 25 and tes¬ 
timony of defendant that he has not lost his state 
license . 26 However, evidence of the lack of an op¬ 
erator’s license has been held admissible as bearing 
on some issues or questions , 27 such as the question 
of the owner’s negligence in permitting the opera¬ 
tion of his motor vehicle by a driver known to be 
incompetent or inexperienced , 28 an issue as to 


10. U.S.—Melville v. State of Md to 
Use of Morris. C.C.A.Md., 155 F.2d 

440. 

Ark—Duckworth v. Stephens, 30 S. 

W.2d 840, 182 Ark. 161. 

■Cal.—Lundgren v. Converse, 93 P.2d 
819, 34 Cal.App.2d 445. 

Ill.—Shennan v. Chrispens Truck 
Lines, 44 N.E.2d 339. 316 Ill App. 
160—Walsh v. Murray. 43 N.E.2d 
562. 315 Ill.App. 664. 

Mich.—Zolton v. Rotter, 32 N.W.2d 
30. 321 Mich. 1. 

42 C.J. p 1221 note 77. 

13. Ark.—Duckworth v. Stephens, 30 
S.W.2d 840, 182 Ark. 161. 

Iowa.—Harvey v. Borg, 267 N.W. 190, 
218 Iowa 1228. 

Md.—Epstein v. Ruppert, 99 A. 685, 
129 Md. 432. 

14. Cal.—House v. Pacific Grey¬ 
hound Lines, 95 P.2d 465, 35 Cal. 
App,2d 336. 

15. Tex.—Richardson v. Impey, Civ. 
App., 94 S.W.2d 490, error dis¬ 
missed. 

16. Mass.—Perrott v. Leahy, 19 N.E. 
2d 10, 302 Mass. 318. 

17. Ind.—Elliott v. Tioen, 134 N.E. 
778, 78 Ind.App. 14. 

42 C.J. P 1228 note 20. 

15. N.H.—Hutchins v. John Hancock 
Mut. Life Ins. Co., 192 A. 498, 89 
N.H. 79. 

N.J.—Decker v. Everson, 187 A. 783, 
14 N.J.Mlsc. 860. 

41OJ. p 1223 note 2L 


Insurance Is not evidence of negli¬ 
gence 

Or.—Fletcher v. Saunders, 284 P. 276, 
132 Or. 67 

19. Ala —Moore-Handley Hardware 
Co. v. Williams, 189 So. 757, 238 
Ala. 189. 

90. Cal.—Handley v. Lombardi, 9 P. 

2d 867, 122 Cal.App 22. 

42 C.J p 1223 note 23. 

Admissibility to show defendant's re¬ 
sponsibility for operation of motor 
vehicle see infra subdivision q of 
this section. 

51- Minn.—Wentworth v. Butler, 159 
N.W. 828, 134 Minn. 382. 

59. Mo.—Ternetz v. St. Louis Lime, 
etc., Co., 252 S.W. 65. 

93. Ga.—Georgia Power Co. v. 

Jones, 188 S.E. 566, 64 Ga.App. 578. 

Ky.—Prichard v. Collins, 15 SW.2d 
497. 228 Ky. 635. 

42 C.J. p 1229 note 82. 

94 . Ky.—Prichard v. Collins, 15 S. 
W.2d 497, 228 Ky. 635. 

Minn.—Mahowald v. Beckrich, 2 N.W. 

2d 569, 212 Minn. 78. 

42 C.J. p 1229 note 83. 

Xn absence of evidence of proxi¬ 
mate causal connection between de¬ 
fendant's violation of law, consisting 
of operating a motor vehicle without 
a proper driver's license, and the in¬ 
juries complained of, it is not error 
to exclude evidence of such violation. 
—Wade v. Drinkard. 45 S.E.24 231, 
76 Go.App. 159. 


Employee other than driver 

In action for injuries caused by 
negligence of minor who drove truck 
with consent of truck owner’s em¬ 
ployee, who was not present at time 
of accident, cross-examination on 
whether such employee was a li¬ 
censed driver was properly excluded. 
—Kalinowski v. Odlewany, 287 N.W. 
344, 289 Mich. 684. 

95. Mass —Peskin v. Buckley, 168 N. 

E. 791, 260 Mass. 177. 

N.Y.—Tryon v. Willbank, 255 N.Y.S. 
27, 234 App.Div. 335. 

26. N.J.—Carey v. Deems, 129 A. 
191, 101 N.J.Law 419. 

27. Cal.—Shifflette v. Walkup Dray- 
age & Warehouse Co., 169 P.2d 996, 
74 Cal.App.2d 903—Moore v. Re, 22 
P.2d 45, 131 Cal.App. 657. 

Season license not renewed 
In action for damages arising out 
of automobile collision, where It was 
shown that driver of. defendant's 
truck did not have license to operate 
motor vehicles as required by stat¬ 
ute, permitting defendant to show 
reason that driver of his truck did 
not renew his license was error.— 
Watson v. Forbes, 80 N.E.2d 228, 807 
Mass. 383. 

98. Ohio.—Sours ▼. Sours, Com.Pl. ( 
73 N.E.2d 226. 

Tex.—Mundy v. Plrie-Slaughter Mo¬ 
tor Co., 206 S.W.2d 587. 
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whether the vehicle was a family car, 29 and the 
question of a minor driver’s negligence in operat¬ 
ing a motor vehicle when he was inexperienced 
and without training; 30 and there is some authori¬ 
ty for the view that it may properly be considered 
on the general question of negligence. 31 

Where, at the time of the accident, the operator 
had a license which had never been revoked, even 
though ground for revocation existed, it is proper 
to exclude evidence that, when he applied for the 
license, he falsely stated that his license or right to 
operate had never been suspended or revoked. 32 

Evidence of the lack of a permit for the hauling 
of a load exceeding the weight permitted by statute 
has been held admissible in view of a defense that 
the loaded truck was too heavy for parking on a 
dirt shoulder. 33 

k. Lights 

Evidence respecting lights and flares at the time of, or 
Immediately before or after, the accident or collision, or 
at a prior time not too remote, Is admissible. 

Evidence bearing on the question whether a mo¬ 
tor vehicle involved in an accident or collision was 
lighted at the time of the accident or collision, 34 
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and, if so, to what extent, 36 is admissible; and, pro¬ 
vided it is not too remote, 39 evidence as to whether 
the vehicle was lighted, and, if so, to what extent, 
before 37 or after, 38 the accident or collision is ad¬ 
missible. It has been held that evidence of inspec¬ 
tion 39 or lack of inspection 40 of the regular light¬ 
ing system of a truck is admissible; but it has also 
been held that evidence of whether or not defend¬ 
ant has had the lights of his automobile tested is 
inadmissible. 41 

On an issue as to whether the time of an acci¬ 
dent was such that defendant should have had lights 
on his automobile, evidence that before the accident 
other automobiles had their lights burning, 42 and 
that lights in a near-by village were lit shortly after 
the accident, 43 is admissible. Also, evidence of the 
lights burning on another motor vehicle which was 
at or near the scene of the collision at the time 
thereof is admissible to show the surrounding facts 
and circumstances 44 or, where plaintiff was blinded 
by such lights, on the question of his contributory 
negligence. 45 On the other hand, evidence that 
other trucks do not carry clearance lights as re¬ 
quired by statute is inadmissible. 46 


29. Conn—Nichols v. Nichols, 13 A. 
2d 691. 126 Conn. 614. 

30. Ohio.—Sours v. Sours, Com.PL, 
73 N.E.2d 226. 

31. Cal—Moore v. Re. 22 P.2d 45, 
131 Cal App. 657. 

32. Mass—Simon v. Berkshire 
Street Ry. Co.. 11 N.E.2d 485, 298 
Mass. 454. 

33. Cal—Silvey v. Harm, 8 P.2d 570, 
120 Cal.App. 661. 

34. Ala—White Swan Laundry Co. 
v Wchrhan, 79 So. 479, 202 Ala. 
87. 

35. Mo —Dennis v. Creek, App., 211 
S W.2d 59. 

N.H.—Everett v. Littleton Const. Co., 
46 A.2d 317, 94 N.H. 43. 

42 C.J. p 1229 note 67. 

Evidence held Inadmissible 

(1) Evidence as to whether the 
lights on a truck and trailer were 
dim or bright when turned on is im¬ 
material, where the controverted fact 
In the case is whether they were 
turned off entirely.—Silvey v. Harm, 
8 P.2d 670. 120 Cal.App. 561. 

(2) Testimony as to the distance 
the headlights of defendant's vehi¬ 
cle, struck in the rear by plaintiff's 
vehicle, would reveal objects at the 
point of collision is inadmissible in 
the absence of other testimony show¬ 
ing substantial similarity In the kind, 
character, or position on the respec¬ 
tive vehicles of plaintiff and defend¬ 
ant, of the lights, or the condition 
of the weather, or the degree of dark- 

01 17 


ness when the witness made his ob¬ 
servations—Fenton v. Missouri Mo¬ 
tor Distributing Corporation, Mo. 
A pp., 52 SW.2d 213. 

36. Ala.—Chambers v. Cox, 130 So. 
416, 222 Ala. 1. 

Wash.—Cleasby v. Taylor, 28 P.2d 
795, 176 Wash. 261. 

Remoteness of evidence of speed dis¬ 
tinguished 

Evidence as to speed and evidence 
as to lights are to be regarded dif¬ 
ferently in respect of remoteness, 
since the speed of a motor vehicle is 
peculiarly under the control of the 
driver and is Intrinsically variable, 
while the lights of the vehicle are 
more constant and mechanical, the 
driver is not likely to extinguish the 
lights and continue in the dark, and, 
if one light is out because of some 
defect, it is not likely to go on again 
in a short space of time.—Kennedy 
Transfer Co. v. Greenfield’s Adm’x, 
59 S.W.2d 978, 248 Ky. 708. 

37. U.S.—Melville v. State of Mary¬ 
land to Use of Morris, C.C.A.Md., 
155 F.2d 440. 

Ill.—Howard v. Ind, 60 N.E.2d 769, 
320 Ill.App. 338—Walters v. Ind, 
48 N.E.2d 791, 819 IlLApp 162. 
Ky.—Kennedy Transfer Co. v. Green¬ 
field's Adm’x, 59 S.W.2d 978, 248 
Ky. 708, distinguishing Robinson 
Transfer Co. v. Turner, 60 S.W.2d 
646. 244 Ky. 181. 

Immediately before collision 
Wyo.—Merback v. Blanchard, 109 P. 
2d 49, 56 Wyo. 286. 
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Three hundred yards from scene of 
accident 

U.S—Melville v. State of Maryland, 
to Use of Morris. C.C.A.Md., 155 F. 
2d 440. 

Condition of lamps two days before 
collision 

Testimony that intestate's automo¬ 
bile was in accident and its lamps 
stoved m two days before collision 
was admissible on Question whether 
such automobile was being driven 
without lights on introduction of 
testimony that lamps had not been 
repaired.—Boyce v. Shtukas, 11 N.W. 
2d 206, 306 Mich. 467. 

38. Cal.—Williams v. Layne, 127 P. 
2d 582, 53 Cal.App.2d 81. 

D.C. —Spund v. Myers. 90 F.2d 380, 
67 App.D.C. 135. 

39. On morning of day of collision 

Ill.—Piper v. Speroni, 47 N.E.2d 120, 
317 Ill.App. 540. 

40. U.S.—Clark v. Remington, C.C.A. 
N.H., 55 F.2d 48. 

41. Cal.—Thompson v. Held, 183 P. 
2d 711, 81 Cal.App.2d 275. 

42. Mich.—Schock v. Cooling, 141 N. 
W. 675, 176 Mich. 313. 

43. Mich.—Schock v. Cooling, supra. 

44. Va.—Reid v. Boward, 26 S.E.2d 
27. 181 Va. 718. 

45. Mo.—Mitchell v. Dyer, 57 S.W.2d 
1082. 

46. U.S.—Sheehan v. Nims, C.C.A. 
Vt.. 75 F.2d 298. 
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In an intersectional accident or collision case, 
evidence that the intersection was well lighted is 
admissible, 47 as is also evidence respecting a traf¬ 
fic light. 48 

Where one of the vehicles was standing upon the 
highway at night, evidence that there was or was 
not in the vehicle a flashlight for use in case of 
trouble is admissible, 49 as is evidence of the set¬ 
ting out of warning flares after the collision 50 and 
evidence of the lack of flares required by statute 
under the circumstances; 61 but it has also been 
held proper to exclude evidence of a failure to use 
flares where they are not required by statute. 62 
Evidence that certain kinds of fuses, required by 
statute to be set out when a truck is parked at night 
on the pavement, are impractical is not admissi¬ 
ble. 68 

Evidence showing that plaintiff, injured while 
riding his bicycle, was violating an ordinance re¬ 
quiring lights on bicycles at the time in question, is 
admissible as bearing on his contributory negli¬ 
gence; 64 but the absence of a headlight on a bi¬ 
cycle is immaterial where it did not proximately 
contribute to the accident, as where the bicycle was 
struck in the rear and there was a red reflector, vis¬ 
ible for two hundred feet, on the rear of the bi¬ 
cycle. 66 

Stop light. Where a moving motor vehicle col¬ 


lided with the rear of another motor vehicle short¬ 
ly after the latter had stopped, it is proper to re¬ 
ceive evidence respecting the stop light of the lat¬ 
ter vehicle. 66 

1 . Maimer and Circumstances of Accident or 
Collision 

Competent evidence of the manner In, and clrcum- 
atances under, which the accident or collision occurred Is 
admissible. 

It is competent to prove all the circumstances un¬ 
der which the accident or collision occurred . 67 A 
witness who observed the accident or collision may 
testify as to how it happened or occurred ; 58 and 
he is not confined to what he saw or heard , 69 but 
may also testify that he did not sec or hear cer¬ 
tain things . 60 However, an extrajudicial statement 
of plaintiff guest that he cannot accurately describe 
what occurred is without probative force, and is 
inadmissible, as original testimony tending to es¬ 
tablish what occurred . 61 A witness who did not 
see the collision, but who observed the conditions 
at the scene thereof shortly thereafter, should not 
be permitted to state his conclusions as to how it 
occurred 62 or as to whether an animal was struck 
by a motor vehicle from behind or otherwise . 63 An 
eyewitness may detail the position of colliding ve¬ 
hicles with relation to each other 64 and to the 
street , 65 and may even be permitted to state wheth¬ 
er there was room for one to pass the other on the 


47. Tex.—Globe Laundry v. McLean, 
Civ.App., 19 S.W.2d 94. 

48. Vt.—Stone v. Wood. 157 A. 829. 
104 Vt. 105. 

3Bvidsa.ee of position of “stop and go*' 
lights at time of collision 
Ill.—Schwartz v. Lindquist, 251 Ill. 
App. 820. 

48. U.S.—Clark v. Remington, C.C.A. 
N.H., 55 F.2d 48. 

N.H.—Adams v. Severance, 41 A. 2d 
238, 93 N.H. 289. 

58 Wash.—Wheeler v. Portland-Ta- 
coma Auto Freight Co., 9 P.2d 101, 
167 Wash. 218. 

61 . N.H.—Everett v. Littleton Const. 
Co., 46 A.2d 317, 94 N.H. 43. 

08. Va.—Tonker v. Williams, 192 S. 
23. 763, 169 Va. 294. 

53. Minn.—Johnson v. Sunshine 

Creamery Co., 274 N.W. 404, 200 
Minn. 428. 

64. Mich.—Stinson v. Payne, 203 N. 
W. 831, 231 Mich. 168. 

66. Cal.—Flynn v. Kumamoto, 72 P. 
2d 248, 22 Cal.App.2d 607. 

68/* N.J.—Wilson v. G. R. Wood, Inc., 
1 A. 2d 416, 121 N.J.Law 41. 


Working condition two or three days 
previously 

Conn.—Hawley v. Rivolta, 41 A. 2d 
104, 131 Conn. 540. 

57. Cal.—Purcel v. Goldberg. 93 P. 
2d 578, 34 Cal.App.2d 344—Busch 
v. Oswald, 21 P.2d 1003, 131 Cal. 
App. 594. 

Ohio.—Danner v. Avery, 168 N.E. 52, 
32 Ohio App 301. 

Enlightening circumstances 

Any evidence of conditions and cir¬ 
cumstances surrounding accident 
which will throw light on conduct of 
parties and care or lack of care is 
admissible.—Reid v. Boward, 26 S.E. 
2d 27, 181 Va. 718. 

Jury is entitled to picture of situa¬ 
tion as it existed at the time of the 
accident.—Judd v. Rudolph, 222 N.W. 
416, 207 Iowa 113, 62 A.L.R. 1174. 

Circumstantial evidence of negli¬ 
gence and impact is admissible where 
no direct proof, consisting of the tes¬ 
timony of eyewitnesses showing the 
actual manner in which the injury 
occurred, Is available.—Pfendler v. 
Speer, 186 A. 618, 323 Pa* 443. 
Skidding of vehicle 
Ind.—Capitol Lumber Co. v. Van 
Hook, 168 N.E. 471, 90 InAApp. 135. 
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58. Ariz.—Cox v. Enloe, 70 T.2d 331, 
50 Ariz. 201. 

42 C.J. p 1223 note 26. 

59. Wash.—Webber v. Park Auto 
Transp. Co.. 244 P. 718, 138 Wash 
325, 47 A.L.R. 590. 

60. Wash —Webber v. Park Auto. 
Transp. Co., supra. 

61. Mo—Kaley v. Huntley, App., 88 
S.W.2d 200. 

62. Mo.—Clear v. Van Blarcum, 
App., 241 SW. 81. 

Opinion as to whether accident or 
collision could have been avoided 
see Evidence S9 448, 533 b. 

63. Mo.—Clear v. Van Blarcum, su¬ 
pra. 

64. Or.—West v. JalofT, 232 P. 642, 
113 Or. 184, 36 A.L.R. 1391. 

65. Iowa.—Harness v. Tehel, 263 N. 
W. 843, 221 Iowa 403. 

Or.—West v. Jaloff, supra. 

Bicyole 

In action for injuries sustained by 
boy bicyclist struck by motor vehi¬ 
cle at intersection. Jury could consid¬ 
er fact, if it was fact, that at mo¬ 
ment of collision boy had passed out 
of one way street upon which he had 
been traveling in wrong direction.— 
Scranton v. Crosby, 9 N.E.2d 891, 298 
Mass. 15. 
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right in the roadway, 6 ® but not whether an automo¬ 
bile had room to pass in safety. 67 

In an action to recover damages for the death of, 
or injuries to, a pedestrian alleged to have been 
struck by a motor vehicle, evidence that the pedes¬ 
trian was standing within a safety zone when struck 
is admissible , 68 as is also evidence of the direction 
in which he was thrown by impact with the vehi¬ 
cle ; 69 and it is not improper to allow a witness to 
describe the pedestrian’s position by illustration ; 70 
but evidence as to the part of a highway upon which 
a pedestrian was walking one thousand feet from 
the place of the accident is without probative value 
on the question of where he was at the time of the 
accident, and is properly excluded . 71 It is proper 
to exclude evidence as to whether the vehicle could 
have passed the pedestrian without striking him 
where it does not appear material to any claim of 
cither party ; 72 but, where there is some evidence 
that the accident would not have occurred if de¬ 
fendant driver had kept to the right of a safety 
zone, further evidence that there was nothing to 
prevent him from keeping to the right should not 
be excluded . 73 

m. Other Judicial Proceedings 

Ordinarily, and except in so far as It embraces an 
admission by defendant, evidence relating to civil suits be- 

66. Wash '-Shelley v. Norman, 195 
P. 243, 114 Wash. 381. 

67. Mo.—Marshall v. Taylor, 153 S. 

W. 527, 168 Mo.App. 240. 

68. N.J.—Rigg v. Lewis, 145 A. 223, 

7 NJ.Mise. 290. 

69. Idaho.—Asumendi v. Ferguson, 

65 P.2d 713, 57 Idaho 450. 

Evidence beam on Question wheth¬ 
er the pedestrian ran into the side 
of the car or was struck by the front 
of the car.—Asumendi v. Ferguson, 
supra. 

70. N.H.—Bullard v. McCarthy, 195 
A. 355, 89 N.H. 168. 

7L Mich.—Janse v. Haywood, 259 
N.W. 347, 270 Mich. 632. 

78. Conn.—Miller v. Stamford 
Transit Co., 32 A.2d 68, 130 Conn. 

63. 

73. N.Y.—Holder v. Abramson, 67 N. 

Y.S.2d 224, 271 App.Dlv. 649. 

74. Cal.—Burbank v. McIntyre, 27 
P.2d 400, 135 Cal.App. 482. 

Ga.—Pollard v. Harbin, 192 S.E. 234, 

66 Ga.App. 172. 

N.H.—Kelly v. Simoutls, 4 A 2d 868, 

90 N.H. 87. 

N.Y.—Roach v. Yonkers R. Co., 271 
N.Y.S. 289, 242 App.Dlv. 196. 

42 C.J. P 1230 note 94. 


tween different parties, or to criminal proceedings against 
the driver of a motor vehicle Involved In the accident or 
collision, Is inadmissible. 

Evidence relative to the arrest and conviction or 
acquittal of the driver of a motor vehicle on a 
criminal charge arising out of the accident or col¬ 
lision in question, 7 * or on a charge of the commis¬ 
sion of a crime on another occasion, 75 is ordinarily 
inadmissible; but sometimes evidence of this na¬ 
ture is held admissible on cross-examination of the 
driver, 76 or where it consists of evidence that de¬ 
fendant pleaded guilty to a charge of violating a 
criminal statute in connection with the accident 77 
or that the driver, on the advice of counsel, dis¬ 
missed his appeal from a conviction. 78 On the 
question whether the driver was an agent or em¬ 
ployee of defendant, evidence that defendant or 
his representative put up bond for the driver’s ap¬ 
pearance in court 79 or paid the driver’s fine 80 
is admissible; but evidence that defendant paid the 
driver’s fine should not, in the absence of other evi¬ 
dence, be received to show that the driver was act¬ 
ing within the course of his employment. 81 

Before coroner . The testimony of defendant be¬ 
fore a coroner, as to what he was doing, where he 
had come from, and where he was going at the 
time of the collision is admissible against him as 
an admission on his part; 82 and, furthermore, the 

Tobacco Co. v. Newby, C.C.A.Idaho. 
145 F.2d 768. 

76. Mass—Monaghan v. Keith Oil 

Corporation, 183 N.E. 252, 281 

Mass. 129. 

42 C J. p 1230 note 96. 

77. Mass —Pzura v. Phillips, 175 N. 
E. 629, 275 Mass. 283. 

N.Y.—Barnum v. Morresey, 280 N.Y. 

S. 899, 245 App.Dlv. 798. 

78- Md—Cumberland & Westernport 
Transit Co. v. Metz, 149 A. 4, 158 
Md 424, reargument denied 149 A. 
565, 158 Md. 424, and appeal dis¬ 
missed American Oil Co. v. Metz. 
51 S.Ct. 40, 282 U.S. 801, 76 L.Ed. 
720. 

79. S.C.—Lowie v. Dixie Stores, 174 
S.E 394, 172 SC. 468. 

80. Arlz.—Maynard v. Hall, 143 P.2d 
884, 61 Arlz. 32, 160 A.L.R. 618. 

81. Mass.—Stone v. Commonwealth 
Coal Co., 166 N.E. 737, 259 Mass. 
360. 

83. Conn.—-Walsh v. Studwell, 136 
A. 654, 105 Conn. 453. 

Verdict 

(1) Formerly, In Illinois, the ver¬ 
dict of a coroner's jury was admissi¬ 
ble in evidence, provided the jury did 
not exceed their authority.—Devine 
v. Brunswick-Balke-Collender Co., 
110 N.E. 780, 270 Ill. 604, Ann.Cas. 
1917B 887—42 C.J. p 1230 notes 2, 8. 


Arrest, where arresting officer not 
eyewitness of collision 

Vt—Fitch v. Demis, 177 A. 193, 107 
Vt. 165. 

Arrest and pending prosecution 

Vt.—Paul y. Drown, 189 A. 144, 108 
Vt 458, 109 A LR. 1085. 

Payment of fine by driver 

Tex.—McElwrath v. Dixon, Civ.App., 
49 S.W.2d 995. 

75. Md.—Nelson v. Seiler, 139 A. 
564, 154 Md. 63. 

Or.—Dermody v. Fanning, 56 P.2d 
1150, 153 Or. 392. 

42 C.J. p 1230 note 95. 

Charges of offenses unrelated to com¬ 
petency as driver 

La.—Joynes v. Toye Bros. Auto & 
Taxicab Co., 119 So. 446, 11 La.App. 
124. 

I Other evidence or lack thereof 

I Admitting a judgment record 
showing driver’s conviction for reck¬ 
less driving three years previously, 
In support of plaintiffs’ theory that 
defendant employer had knowledge 
of driver’s recklessness and incompe¬ 
tence, was error where It was not 
shown that employer had any knowl¬ 
edge thereof and the name appearing 
on record was not the same as name 
of driver, there being a difference 
in respect of Initials.—R. J. Reynolds 
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testimony of defendant’s driver at the inquest has 
been held admissible. 8 ® 

Civil suits . Evidence that other similar suits have 
been brought 84 or are pending 86 against defend¬ 
ant is inadmissible, as is also the record of a suit 
by defendant against his driver for money owing in 
which defendant did not seek to recover damages 
for injury to his vehicle ; 86 but the declaration filed 
by defendant in a previous case in which he sued 
plaintiff for damages from the same accident, de¬ 
fendant having sanctioned its allegations that his 
car was driven by his agent and servant by testi¬ 
fying in support of them, is properly received as 
an admission. 87 

A statement made by the driver of a motor truck 
several months after the accident at the trial of 
an action in a municipal court and tending to show 
that he was working in the line of his duty for his 
employer at the time of the accident is not rendered 
admissible against the employer by the facts that 
the latter was present in court and remained si¬ 
lent. 88 


xl Physical Conditions at Scene of Accident or 
Collision 

(1) In general 

(2) At subsequent time 

(1) In General 

Ordinarily, evidence of the condition of the road or 
street, the presence and location of directional or warn¬ 
ing signs, signals, markings, or devices, and other phys¬ 
ical conditions existing at the scene of the accident or 
collision is admissible. 

Evidence of the physical conditions existing at 
the scene of the accident or collision is ordinarily 
admissible; 89 and this is true of evidence of such 
matters as the character 90 and condition 91 of the 
road, the nature of an intersection, 92 the presence 
of smoke over the highway," and the presence and 
location of stop signs or other directional or warn¬ 
ing signs, signals, markings, or devices. 94 Partic¬ 
ular evidence of this nature may, however, be im¬ 
material and inadmissible in certain cases, 95 as 
where it concerns the condition of, 96 or visibility 
on, 97 the street or highway at another point or 
place, turning markers at other intersections on the 
same street, 98 a sign directed to the drivers of 


(2) Change of rule as to admissi¬ 
bility of coroners’ verdicts in civil 
actions generally see Coroners § 27 b- 

83. Ill.—Fickerle v. Herman See- 
kamp, Inc.. 274 Ill.App. 310. 

84. Tex.—Mumme v. Sutherland, 
Civ.App., 198 S.W 305. 

85. Tex.—Reid Auto Co. v. Gorsczya, 
Civ.App., 144 S.W. 688. 

88 . Ky.—Home Laundry Co. v. Cook, 
126 S.W.2d 763. 277 Ky. 8. 

87. Mich.—Cady v. Doxtator, 159 N. 
W. 151,193 Mich 170. 

88 . Ind.—Buchanan v. Morris, 151 N. 
E. 285, 198 Ind. 79. 

88 . Ill.—Becherer v, Belleville-St. 
Louis Coach Co., 63 N.E.2d 731, 322 
Ill.App. 37. 

N.C.— Corpus Juris quoted in Goss v. 
Williams. 145 S.E. 169, 172, 196 N. 
C. 213. 

Ohio.—Schuller v. Chapman, App., 66 
N.E.2d 266. 

42 C.J. P 1223 note 40. 

Oongestioa of area immediately ad¬ 
jacent to point of collision. 

Va—Nelson v. Dayton, 36 S.E.2d 535, 
184 Va. T54. 

80, Ky.—Daily v. Cochran, 21 S.W. 2d 
272, 281 Ky. 211. 

Hip on one aide of road two hundred 
foot from place of collision. 

Colo.—Leonard v. Bauer, 149 P.2d 876, 
112 Colo. 247. 

Character of street as stats highway 
Ind.—Wagoner v. Rose, 193 N.E. 108, 
109 Ind.App. 192. 


Publio oharaoter of driveway in 
sohool grounds 

Ill.—Teece v. Biober, 56 N.E.2d 666, 
323 Ill.App. 647. 

Amount of trafflo on road or street 

Wash.—Reamer v. Walter H. C. Grif¬ 
fiths, Inc., 291 P. 714, 158 Wash. 
665 

Wis.—Georgeson v. Nielsen, 252 N. 
W. 5'76, 214 Wis. 193. 

91. N.C—Kepley v. Kirk, 132 S.E. 
788, 191 N.C 690. 

Ta—Fitzpatrick v. Pralon Cleaners 
& Dyers, 195 A. 644, 129 FaSuper. 
437—Goldcnberg v. Philadelphia 
Rural Transit Co., 170 A. 360, 112 
Pa. Super. 163. j 

Wis.—Georgeson v. Nielsen, 252 N.' 
W. 576, 214 Wis. 191. | 

Rough condition 

Cal.—Perry v. McLaughlin, 297 P. 
554. 212 Cal. 1. 

Dusty condition 

N.C.—Eaves v. Coxe, 165 S.E. 345, 
203 N.C. 173. 

Condition and width of shoulder of 
highway 

Ill.—Becherer v. Belleville-St. Louis 
Coach Co., 53 N.E.2d 731, 322 Ill. 
App. 37. 

92. Pa.—Fitzpatrick v. Pralon 

Cleaners & Dyers, 195 A. 644, 129 
Pa.Super. 437. 

Width of intersecting' highways 
Md.— ■Paolini v. Western Mill & Lum¬ 
ber Corporation, 1£6 A. 609, 165 Md. 
45. 


Obstruction of view by building 

Wash —Rosenstrom v. North Bend 
Stage Line, 280 P. 932, 154 Wash. 
57. 

93. Nob—Anderson v. Byrd, 275 N. 
W. 825, 133 Neb. 483. 

94. Ala—Harris v. Blythe, 130 So. 
648, 222 Ala. 48. 

Ill.—Hamann v. Lawrence, 188 N.E. 
333, 354 Ill. 197. 

Ind.—Wagoner v. Rose, 193 N.E. 3 08, 
100 Ind.App, 192. 

Iowa—Rogers v. Jefferson, 272 N.W. 
532, 223 Iowa 718. 

Mass.—Burgess v. Giovannucci, 49 N. 

E.2d 907, 314 Mass. 252 
Mo.—Pfeiffer v. Schee, App., 107 S. 
W.2d 170. 

Ohio.—Willam&n v. Oraber, 11 N.E. 

2d 710, 57 Ohio App. 39. 

Wash.—Nelson v. Bjelland, 95 P.2d 
784, 1 Wash.2d 268, 125 ALR 641 
—Reamer v. Walter H. C. Griffiths, 
Inc., 291 P. 714, 1G8 Wash. 665. 
Lights see supra subdivision k of 
this section. 

95. Pa.—Kellner v. Parker, 163 A. 
353, 106 Pa.Super. 522—Henry v. 
Butler, 161 A. 556, 106 PaSuper. 
200 . 

96* Iowa—Strand v. Grinnell Auto. 
Garage Co., 113 N.W. 488, 136 Iowa 
68 . 

42 C.J. p 1223 note 42 [a], [b]. 

97* Mo.—Fenton v. Missouri Motor 
Distributing Corporation, App., 52 
S.W 2d 213. 

98. Cal.— Formosa v. Vellow Cab 
Co., 87 P.2d 716, 81 Cal.App.2d 77. 
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horses only," or a sign warning of the presence of 
children, where the accident occurred on Saturday 
night several hundred feet from a schoolhouse. 1 
Proof that similar cars had skidded at the same 
place is of no probative value on the question of the 
dangerous character of the roadway at the time 
of the accident or collision, unless the evidence also 
shows that the conditions and management were the 
same. 2 

Knowledge of conditions . It is held that evi¬ 
dence of defendant driver's knowledge of danger¬ 
ous conditions at an intersection is admissible, 3 but 
that evidence that he did not know that a street 
was an arterial one and did not see a stop sign be¬ 
cause of an obstruction is inadmissible, 4 and that 
a driver should not be questioned as to his knowl¬ 
edge of the proximity of a schoolhouse where nei¬ 
ther the school building nor the school grounds 
abut upon the highway upon which he was driv¬ 
ing. 6 


8 616 

(2) At Subsequent Time 
The testimony of a witness describing the position of 
the motor vehicles Involved, gouges In the highway, the 
presence and location upon the highway of spots, tire 
tracks, skid marks, or other marks, or glass or other 
parts of a motor vehicle, or other conditions existing at 
the scene of the accident or collision after Its occurrence 
Is admissible where the witness observed such conditio** 
before they were changed. 

Witnesses may be permitted to describe the con¬ 
ditions at the scene of the accident or collision after 
its occurrence, 6 such as the position of the motor 
vehicles involved, 7 the existence and location of 
marks, 8 spots, 9 on, or scars, gashes, gouges, or in¬ 
dentations in, 10 the highway, the presence of parts 
of a motor vehicle, 11 or the place where an article, 
which a pedestrian was wearing or carrying when 
struck, was found. 12 This is true where such con¬ 
ditions were observed by the witnesses soon after 
the accident or collision 13 and before the conditions 
existing at the time of the accident or collision had 
changed. 14 Indeed, some authorities have held 
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99. N.Y.—Falcone v. National Cask¬ 
et Co., 180 N.Y.S. 465, 190 App.Div. 
651. 

1. N.H.—Manor v. Gagnon, 82 A.2d 
688, 92 N.H. 435. 

2. Ky.—O'Neil & Heame v. Bray’s 
Adm'x, 90 S.W.2d 353, 262 Ky. 377. 

Mass.—Williams v. Holbrook, 103 N. 
S3. 633, 216 Mass. 239. 

3. Cal.—Bramble v. McEwan, 104 P. 
2d 1054, 40 Cal.App.2d 400. 

4. Wash —Metzger v. Moran, 96 P. 
2d 580, 1 Wash.2d 657. 

5. Wash.—Rosenstrom v. North 
Bend Stage Line, 280 P. 932, 154 
Wash. 57. 

6. Ill.—Hann v. Brooks, 73 N.E.2d 
624, 331 Ill.App. 535. 

7. Ky.—Handle v. Mitchell, 142 S.W. 
2d 124, 283 Ky. 501. 

La.—Travelers Fire Ins. Co. v. Mead¬ 
ows, App., 13 So.2d 537. 

Minn.—Romann v. Bender, 252 N.W. 
80. 190 Minn. 419. 

N.Y.—Lazar v. Westchester Street 
Transp. Co., 51 N.Y.S.2d 633, 268 
App.Div. 387. 

Ohio.—Bailey v. Parker, 170 N.E. 607, 
34 Ohio App. 207. 

Pa.—Nicholson v. Feagley, 14 A.2d 
122, 239 Pa. 313—Goldenberg v. 
Philadelphia Rural Transit Co., 170 
A. 360, 112 Pa.Super. 163. 

R.l.—McAllister v. Chase, 18 A.2d 
690, 65 R.L 122. 

Tex.—Lone Star Gas Co. y. Halre, 
Civ.App., 41 S.W.2d 424. 

42 C.J. p 1223 note 45 [a]. 

State evftdenoo 

The position of colliding vehicles, 
after the accident, offers mute evi¬ 
dence which, on occasions, may be 
resorted to, in action for injuries sus¬ 
tained in the collision, in determining 


the cause of the collision.—Nuss v. 

MacKenzie, La.App , 4 So.2d 845. 

Condition of motor vehicle sec supra 
subdivision d of this section. 

8. Ala.—McPherson v. Martin, 174 
So. 791, 234 Ala. 244. 

Conn—Tomasko v. Raucci, 155 A, 64, 
113 Conn. 274. 

Marks shown to have been made by 
one of automobiles involved 

Md.—Gloyd v. Wills, 23 A 2d 6G5, 180 
Md. 161. 

Sorape mark 

Ky.—Kentucky Virginia Stages v. 
Tackett’s Adm’r, 171 S.W.2d 4, 294 
Ky. 189. 

Or—Davis v. Lavenik, 165 T.2d 277, 
178 Or. 90. 

Marks in snow 

Me.—Masse v. Wing, 149 A. 885, 129 
Me. 33. 

9. N.C.—Goss v. Williams, 145 S.E. 
169, 19C N.C. 213. 

Grease spots 

Miss —Wallace v. Billups, 33 So.2d 
819. 

Wet spot, allegedly caused by water 
and oil from wrecked vehicle 

Tex.—Dixie Motor Coach Corpora¬ 
tion v. Ball, Civ.App., 69 S.W.2d 
581, error dismissed. 

Bed spots, evidently blood 

Mich.—Delfosse v. Breshnahan, 9 N. 
W.2d 866, 305 Mich. 621. 

10. Cal.—'Whitfield v. Debrincat, 123 
P.2d 591, 50 Cal.App.2d 389. 

Ill.—Sherman v. Chrlspens Truck 
Lines, 44 N.E.2d 339, 316 Ill.App. 
160. 

Ky.—Southern Oxygen Co. v. Martin, 
163 S.W.2d 459, 291 Ky. 238. 

Or.—Peters v. Consolidated Freight 
Lines, 73 P.2d 713, 157 Or. 605. 
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11. Ky.—Crampton v. Daime, 6 S.W. 
2d 686, 224 Ky. 607. 

Minn—Nolan v. Newfert, 229 N.W. 
97, 170 Minn. 293. 

Glass 

N.C.—Goss v. Williams, 145 S.E. 169, 
196 N.C. 213. 

Wis.—Anderson v. Eggert, 291 N.W. 

365, 234 Wis. 348. 

Emblem attached to automobile 
Vt.—Healy v. Moore, 187 A. 679, 108 
Vt. 324, followed in 187 A. 692, 108 
Vt. 351. 

12. Iowa.—Ilayes v. Stunkard, 10 N. 
W.2d 19, 233 Iowa 582. 

Connecting evidence or lack thereof 
Where, in an action to recover 
damages for the death of a person 
struck by an automobile, there is 
other evidence showing that the 
clothing of deceased caught on the 
automobile and that she was dragged, 
it is not error to admit the testimony 
of a witness that he saw a button, 
comb, piece of cloth, and some blood 
along skid marks, although there is 
no showing that the articles belonged 
to deceased, or at what time the wit¬ 
ness arrived on the scene of the acci¬ 
dent.—Remington v. Machamer, 186 
N.W. 32, 192 Iowa 1098. 

13. Ky.—Randle v. Mitchell, 142 S. 
W.2d 124, 283 Ky. 501. 

N.H.—Bennett v. Bennett, 81 A.2d 
374, 92 N.H. 379. 

N.Y.—Lazar v. Westchester Street 
Transp. Co., 51 N.Y.S.2d 533, 268 
App.Div. 387. 

Or.—Davis v. Layenik, 165 P.2d 277, 
178 Or. 90. 

42 C.J. p 1223 note 44. 

14. Ala.—McPherson v. Martin, 174 
So. 791, 234 Ala. 244. 

N.J.—Girdwood v. Balder, 140 A. 894, 
6 N.J.Misc. 302. 
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admissible testinnny descriptive of the scene of the 
accident or collision, and conditions thereat, as 
viewed the day following the collision, 15 or two 16 
or several 17 days thereafter; and, in the case of 
conditions of some permanency, such as a stop 
sign, 18 a hedge four feet high, 19 or a gouge or in¬ 
dentation in a hard-surfaced pavement, 20 evidence 
of their existence a considerable time after the col¬ 
lision may be admissible. 

On the other hand, it has been held that, in the 
absence of affirmative evidence that conditions re¬ 
mained the same as at the time of the accident, tes¬ 
timony concerning marks on the highway, or other 
temporary conditions at the scene, observed the 
day following the accident, 21 or only four hours 
after the accident, 22 is inadmissible, as is also evi¬ 
dence of what investigators found at the place of 
the accident at a later, but unknown, date, 23 and 
evidence of the reasons why the city, after the col¬ 
lision, placed a stop sign at the intersection in ques¬ 
tion. 24 

Tire tracks and skid marks. Testimony concern¬ 
ing tire tracks and skid marks observed by the wit¬ 
ness at the scene of the accident or collision after 


its occurrence is admissible, 25 at least where the ob¬ 
servation was made before any change had taken 
place, 28 and, it is held, even though the vehicles 
had been removed before he arrived at the scene. 27 
It is proper to permit witnesses who visited and ex¬ 
amined the scene of the accident or collision a com¬ 
paratively short time after it occurred to describe 
the automobile tracks, skid marks, or other marks 
or imprints of a wheel or tire, which they ob¬ 
served, 28 and, where at the time of their visit they 
saw one or more of the automobiles involved in the 
accident or collision, they may be permitted to iden¬ 
tify the tracks as those which were made by one 
or more of the automobiles. 29 

According to some authorities, the testimony of 
a witness concerning tire tracks or skid marks which 
he observed at the scene of, and within a reason¬ 
able time after, the accident or collision is ordi¬ 
narily admissible , 30 the length of time intervening 
between the accident and the observation, 31 and the 
physical conditions surrounding the place of the 
accident which would affect the marks, such as the 
amount of travel on the highway and the wetness or 
dryness of the surface, 32 are elements which ordi- 


- Before either automobile had been 
moved 

Pa.—Nicholson v. Feagley, 14 A.2d 
122, 339 Pa. 313. 

42 C.J. P 1223 note 45. 

15 . Minn.—Quinn v. Zimmer, 239 N. 
W. 902, 184 Minn. 589. 

Miss.—Wallace v. Billups, 33 So.2d 
819. 

16 . W.Va—Montgomery v. Chesa¬ 
peake & Potomac Telephone Cc. of 
West Virginia, 3 S K.2d 58, 121 W. 
Va. 163. 

17 . Where testimony le merely la 
corroboration of other testimony 

Tex.—Langham v. Talbott, Civ.App.. 
211 S.W.2d 987. 

18L Ill.—Thomas v. Buchanan, 277 
Ill.App. 293. 

19 . N.C.—Gaffney v. Phelps, 178 S.E. 
231, 207 N.C. 663. 

90 . Ill.—Shennan v. Chrispens 
Truck Lines, 44 N.E.2d 339, 316 111. 
App. 160. 

Ky.—Southern Oxygen Co. v. Martin, 
163 S.W.2d 459, 291 Ky. 238. 

Or.—Peters v. Consolidated Freight 
Lines, 73 P.2d 713, 157 Or. 605. 

91 . Ky.—Girtman’s Adm’r v. Akins, 
120 S.W.2d 660, 275 Ky. 2. 

Mich.—Billingsley v. Gulick, 233 N. 
W. 226, 262 Mich. 235. 

98. Ky.—Powell v. Commercial 

Standard Ins. Co., 170 S.W.2d 8 57, 
294 Ky. 7. 

93 . Ohio.—In re Heile, 29 N.E.2d 
176, 66 Ohio App. 46. 

2i Tex.—Dallas Ry. ft Terminal Co. 


v Orr, Civ App, 210 S W 2d 863, 
affirmed, Sup, 215 S.W 2d 862. 

25. U.S —Evansville Container Cor¬ 
poration v McDonald, C.C.A.Tenn., 
132 F 2d 80. 

Cal—Bowker v. Illinois Electric Co., 
297 P. 615, 112 Cal App. 740. 

Ill.—Hnnn v. Brooks, 73 N E 2d 624, 
331 Ill.App 515—Mondin v. Deca¬ 
tur Cartage Co, 60 N E 2d 38, 325 
Ill.App 332—Johnson v MoKnight, 
39 NE 2d 700, 313 Ill App. 260 

Minn—Romann v Bender, 252 NW. 
80, 190 Minn 419. 

N.C.—Lambert v Caronna, 175 SB. 
303, 206 NC 616—Goss v. Wil¬ 

liams, 145 SK 169. l'»6 NC. 213. 

Ohio.—Bailey v. Parker, 170 N E. 607, 
34 Ohio App 207 

Admissibility of evidence of skid 
marks to show speed see Infra sub¬ 
division r of this section. 

96. Ala—McPherson v. Martin, 174 
So. 791, 234 Ala. 244. 

Ky.—Bohn v Sams, 193 S.W.2d 459. 
302 Ky. 63. 

87. W.Va.—Bragg v. C. I. Whitten 
Transfer Co, 26 S.E 2d 217, 125 W. 
Va. 722. 

98. Ala.—McWhorter Transfer Co. 
v. Peek, 167 So 291, 232 Ala, 143. 

Cal.—Hughes v. Hartman, 273 P. 660, 
206 Cal. 199. 

Kan.—Thomas v. Meyer, 95 F.2d 267, 
160 Kan. 587. 

Ky.—Bohn v. Sams, 193 S.W.2d 459, 
302 Ky. 63—Bybee Bros. v. Imes, 
155 S.W.2d 492, 288 Ky. 1—White- 
head v. Stith, 131 S.W.2d 456, 279 
Ky. 556. 


Md —Cumberland & Westernport 

Transit Co. v. Metz, 149 A. 4, 158 
Md. 424. reargument denied 149 A. 
565, 158 Md. 424, and appeal dis¬ 
missed American Oil Co. v. Metz. 
51 S.Ct. 40, 282 U.S. 801. 75 L.Ed 
720. 

Mass —Mernagh v. Lillie. 46 N E 2d 
473, 312 Mass. 697. 

Mo. — Corpus Juris cited in Clark v. 
Retsing, 107 S.W 2d 33, 35, 341 Mo. 
282. 

N.Y.—Lazar v. Westchester Street 
Transp. Co., fcl N.Y.S.2d 633, 268 
App Div. 387. 

N.D.—Olson v. Wetzstein, 225 N.W. 
459, 58 N.D. 263. 

Wash.—Collins v. Barmon, 260 P. 

245. 145 Wash. 383. 

42 C.J. p 1224 note 46. 

99, Ark.—Cahill v. Bradford, 287 S. 

W. 595, 172 Ark. 69. 

42 C.J. p 1224 note 47. 

General expressions of witness as 
to dlAoulty of identification do not 
Impair the admissibility of the tes¬ 
timony.—Sheer v. Rathje, 197 A. 613, 
174 Md. 79. 

30. Mo.—Clark v. Reising, 107 S.W. 
2d 33, 341 Mo. 282. 

31. Cal.—Flach v. Flkes, 267 P. 1079, 
204 Cal. 329. 

Miss.—Wallace v. Billups, 33 So.2d 
819. 

Mo.—Clark v. Raising. 107 S.W.2d 38, 
841 Mo. 282. 

38. Miss.—Wallace v. Billups, S3 So. 
2d 819. 
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narily affect the weight, rather than the admissi¬ 
bility, of the testimony; and testimony as to tire 
tracks or skid marks observed five 88 or twelve 84 
hours, or the first morning, 88 or even the second 
morning, 86 after the accident or collision is admis¬ 
sible. According to other authorities, however, 
testimony concerning tire tracks or skid marks ob¬ 
served twelve hours, 87 or the next day, 88 or three 
days, 89 after the accident or collision is inadmissi¬ 
ble in the absence of further evidence identifying 
the tracks or marks or showing that conditions had 
not changed. 

Measurements . In connection with other evi¬ 
dence, and where it will aid the jury, evidence of 
measurements made at the scene, after the occur¬ 
rence, of the accident may be received. 40 Where 
plaintiff testified that after the accident he made 
certain measurements, without stating whether de¬ 
fendant was then present or not, evidence by de¬ 
fendant that no measurements were made while he 
was present is admissible, not to contradict plain¬ 
tiff’s testimony 41 but to show that defendant was 
not a party to the measurements. 42 A witness who 
has testified that he saw evidence of a collision a 
certain number of feet from the end of a bridge 
may properly be interrogated as to whether he bas¬ 
es his testimony on an actual measurement or a 
mere guess or approximation. 43 

A map, plat, or photograph of the scene of the 
accident or collision, made or taken after the ac¬ 


cident or collision occurred, is admissible in evi¬ 
dence for the purpose of illustrating and explain¬ 
ing the testimony of witnesses, 44 where it is shown 
that the map, plat, or photograph is approximately 
correct and accurate 46 and that the conditions ex¬ 
isting when it was made or taken were substantial¬ 
ly the same as when the accident or collision oc¬ 
curred; 46 but a photograph should not be admit¬ 
ted in evidence where it is obscure and indefinite 
in some of its details 47 and it appears from the tes¬ 
timony that the conditions of the foliage, shrubbery, 
and lighting were different at the time of the acci¬ 
dent than when the photograph was taken; 48 nor 
should several photographs offered collectively be 
admitted in evidence where they differ in details 
and thereby conclusively show on their face that 
it is impossible to prove that all the conditions dis¬ 
closed by them existed at the time of the accident. 49 

o. Relation between Plaintiff and Driver 

Where plaintiff was injured while riding In a motor 
vehicle driven by another person, it Is permissible to show 
the relation between plaintiff and the driver during the 
trip. 

In an action to recover for injuries to a person 
riding in a motor vehicle driven by another person, 
evidence as to the relation between plaintiff and the 
driver during the trip, 50 such as whether they were 
engaged in a joint enterprise, 51 whether the driver 
was an agent or employee of plaintiff, 52 or whether 


Mo—Clark v. Rcislng, 107 S.W.2d 33, 
341 Mo. 282. 

33. Iowa.—Stutsman v. Younker- 
man, 216 N.W. 627, 204 Iowa 1162. 

Pour or five hours 

Oal.—Finch v. Fikes, 267 P. 1079, 204 
Cal. 329. 

34. Ark.—Jewel Tea Co. v. McCrary, 
122 S.W.2d 634, 197 Ark. 294. 

Iowa.—Stutzman v. Younkerman, 216 
N.W. 627, 204 Iowa 1162. 

36. Cal.—Bowker v. Illinois Electric 
Co., 297 P. 615, 112 Cal.App. 740. 
Ill.—Johnson v. McKnight, 39 N.E. 

2d 700, 313 Ill.App. 260. 

Mich.—Pearce v. Rodell, 276 N.W. 
883, 283 Mich. 19. 

Minn.—Raths v. Sherwood, 262 N.W. 
663, 195 Minn. 225. 

Miss.—Wallace v. Billups, 33 So.2d 
819. 

Wash.—Still v. Swanson, 27 P.2d 704, 
175 Wash. 553. 

Admissibility in rebuttal of testi¬ 
mony a m to movements 
It has been held that the testimony 
of a witness who Is familiar with 
automobiles and their operation, and 
who examined the scene of collision 
the morning after Its occurrence, 
when conditions were the same, as 


to what the wheel marks on the 
pavement indicated relative to the 
movement of defendant’s automobile, 
is admissible in rebuttal to contra¬ 
dict the testimony of defendant's 
driver as to the movements of his 
ear.—Carson v. Turrish, 168 NW. 
349, 140 Minn. 445, L.R.A.1918F 154. 

36. Wash.—Still v .Sw r anson, 27 P. 
2d 704, 175 Wash. 553. 

37. Ta.—Hoover v. Reichard, 63 Pa. 
Super. 517. 

33. Ky.—Appalachian Stave Co. v. 
Pickard, 8-6 S.W.2d 685, 260 Ky. 
720. 

39. Md.—Marine v. Stewart, 168 A. 
891, 165 Md. 698. 

40. U.S.—Gaillard v. Boynton, C.C. 
A.N.H., 70 F 2d '552. 

Mich.—Delfosse v. Breshnah&n, 9 N. 
W.2d 866, 305 Mich. 621. 

Xn connection with evidence that 
ooaditioa of road wae same at the 
time the measurements were taken 
as at the time of the accident, evi¬ 
dence of measurements of road made 
about eight months after accident 
is admissible —Floyd v. Johnston, 
100 S.W.2d 975, 193 Ark. <518. 
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41. Vt.—Du prat v. Chesmore, 110 A. 
305, 94 Vt. 218. 

43. Vt.—Duprat v. Chesmore, supra. 

43. Cal.—Grover v. Morrison, 190 P. 
1078, 47 Cal.App 521. 

44. Wash—Ingersoll v Olwell, 220 
P. 775. 127 Wash. 276. 

42 C.J. p 1224 note 68. 

45. N.C—Kcpley v. Kirk, 132 S.E. 
788, 191 NC 690. 

42 C.J. p 1224 note 59 

46. Ark—Jewel Tea Co. v. McCra¬ 
ry, 122 S W 2d 534, 197 Ark. 294. 

42 C.J. p 1224 note 60. 

47. Md.—Snibbe v. Robinson, 135 
A. 838, 151 Md. 658. 

48. Md.—Snibbe v. Robinson, supra. 

49. U.S.—Porter v. Buckley, N.J., 
147 F. 140, 78 C.C.A. 138. 

42 C.J. p 1224 note 63. 

50. Ill.—Schachtrup v. Hensel, 14 
N.E.2d 897, 295 Ill.App. 303. 

N.J.—Egan v. Levay, 7 A.2d 813, 123 
N.J.Law 14. affirmed 11 A.2d 22, 
124 N.J.Law 125. 

51. Ala.—Strickland v. Davis, 128 
.So. 233, 221 Ala. 247. 

52. Ill.—Stouts v. Nicoson, 270 Ill. 
App. 28. 

42 C.J. p 1222 note 19. 
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plaintiff was a guest of the driver, 88 is admissible; 
and, in this connection, evidence of a conversation 
in which arrangements for the trip were made is 
admissible. 64 

p. Report of, or Failure to Report, Accident 

Unltts It It provided otherwise by statute, a driver’s 
statutory report of a motor vehicle accident may be ad¬ 
missible for some purposes. 

According to some authorities, the fact that the 
driver of a motor vehicle did 68 or did not 66 make 
a report of the accident, as required by statute, is 
inadmissible otherwise than for the purpose of 
affecting the credibility of the driver as a witness; 
and, under the express terms of a particular statute, 
no accident report, or any part thereof, or statement 
contained therein, is admissible in evidence for any 
purpose in the trial of any case arising out of the 
accident. 57 According to other authorities, howev¬ 
er, failure to make the report is admissible in evi¬ 
dence as a circumstance tending to show conscious¬ 
ness on the driver's part of his responsibility for 
the accident, 68 and an omission in the report of a 
material fact known to him is evidence against 
him. 69 The report is not admissible to prove the 
agency of the driver for defendant; 60 but, where 
agency otherwise appears, it may be admissible as 
a declaration made in the course of the agency. 61 

q. Responsibility of Defendant for Operation 

of Motor Vehicle 

(1) In general 


(2) Ownership of vehicle 

(3) Agency and authority of operator 

(1) In General 

Evidence tending to show that at the time and place 
of the accident or colllaion defendant did or did not have 
such control over the motor vehicle in question as to 
render him responsible for Its operation is admissible. 

Evidence of matters tending to show that at the 
time and place of the accident or collision defend¬ 
ant did or did not have such control over the mo¬ 
tor vehicle in question as to render him responsible 
for its operation is admissible. 62 Evidence that de¬ 
fendant's son or nephew, who drove defendant's 
motor vehicle on the occasion in question, frequent¬ 
ly drove it is held admissible 68 to establish defend¬ 
ant's general consent to such use; 64 and testimony 
as to the driving of the automobile by different 
members of defendant's family is held competent to 
indicate the use made of the car; 65 but evidence 
that defendant’s son, who drove defendant's car 
on the occasion in question, had previously driven 
other cars owned by defendant is inadmissible to 
show that the car in question was a family car. 66 

Although defendant owner was riding in the ve¬ 
hicle at the time and place of the accident, he may 
show the circumstances under which another per¬ 
son was driving it as tending to prove that he had 
loaned the vehicle to the driver; 67 but, where de¬ 
fendant joint owner of the vehicle was present 
therein, it is immaterial that it was agreed with 
j another joint owner that the latter should drive. 68 


Whether plaintiff had authority to 
control or direct driver 

Ga.—Wilkinson v. Bray, 108 S E 
133, 27 Gi.App. 277. 

Pa —Quaintance v. Evans, Com.Fl., 
38 Berks Co. 101. 

53. Cal.—Rapolla v. Goulart, 287 P. 
562, 105 Cal.App. 417. 

Xnvltation or lack of invitation 

Ala.—Hodges v. Wells, 147 So. 672, 
226 Ala. 558. 

III.—Schachtrup v. Hersel, 14 N.E.2d 
897, 295 Ill.App. 303. 

N.J.—Doryk v. Perth Amboy Bot¬ 
tling Co., 139 A. 419, 104 N.J.Law 
*7. 

6i Ala.—Strickland ▼. Davis, 128 
So. 233, 221 Ala. 247. 

Cal.—Rapolla v. Goulart, 287 P. 662, 
106 Cal.App. 417. 

Wash.—Kelsel v. Bredlck, 74 P.2d 
4'73, 192 Wash. <666. 

85 . Md.— ‘ York Ice Machinery Cor¬ 
poration v. Sachs, 173 A. 240, 167 
Md. 113. 

56. Md.—-York Ice Machinery Cor¬ 
poration v. Sachs, supra. 

Va.—Diamond Cab Co. v. Jones, 174 
S.E. 676, 162 Va. 412. 


57. Or.—Henry v. Condit, 53 P.2d 
722. 152 Or 348, 103 A.L.R. 131. 

58. Idaho.—Shaddy v. Daley, 76 P. 
2d 279, 58 Idaho ’536, distinguish¬ 
ing Qulllin v. Colquhoun, 247 P. 
740, 42 Idaho '522. 

59. N.H.—L'Esporance v. Sher¬ 
burne, 155 A. 203, 85 N.H. 103. 

60 . Conn.—Voegeli v. Waterbury 
Yellow Cab Co., 150 A. 303, 111 
Conn. 407, 69 A.L.R. 002. 

61 . Conn.—Ezzo v. Geremich, 142 A. 
461, 107 Conn. 670. 

69 . Ohio —Leonard v. Kreider, 1 N. 

E.2d 956, 51 Ohio App. 474. 

Pa.—Middle Atlantic Transp Co. v. 

Keiser, Com.Pl., 57 Dauph.Co. 172. 
42 C.J. p 1221 note 79. 

Defendant’s carrying of insurance on 
vehicle 

Ill.—Rhoden v. Peoria Creamery Co., 
278 Ill.App. 452. 

Mass.—Marsh v. Beraldi, 157 N.E. 

347, 260 Mass. 225. 

Ohio.—Cushman Motor Delivery Co. 
v. Smith, 1 N.E.2d 628, 51 Ohio 
App. 421. 


Exercise of control on different oc¬ 
casions 

Disallowing defendant to answer 
question whether, when her husband 
was driving her motor vehicle on 
previous occasions, defendant in¬ 
structed him what to do, and permit¬ 
ting defendant to say that she did 
not exercise control over her hus¬ 
band on evening when accident hap¬ 
pened while he was driving automo¬ 
bile, was not error.—Kelly v. Han- 
wick, 163 So. 269. 228 Ala. 33>6. 

63. Corrn.—McCaughey v. Smiddy, 
146 A. 822, 109 Conn. 417. 

64. Wis.—Christiansen v. Schenken- 
berg, 236 N.W. 108, 204 Wis. 323. 

65. Or.—McCall is ter 1 ▼. Parra, 243 
P. 785, 117 Or. 278. 

Family purpose doctrine see supra 
fi 433. 

66. N.C.—Eaves v. Core, 166 S.E. 
345, 203 N.C. 173. 

67. Cal.—Hathaway v. Mathews. 
258 P. 712, 85 Cal.App. 31. 

68. Utah.—Fox v. Lavender, 66 P.2d 
1049, 89 Utah 115, 109 A.L.R. 106. 
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Statutory liability. An application of a minor for 
an operator’s license is admissible in an action to 
enforce the statutory liability of a parent who 
joined in the application by signing it. 69 

(2) Ownership of Vehicle 

Competent evidence tending to ehow that defendant 
did or did not own the motor vehicle In question at the 
time of the accident or collision Is admissible. 

In an action to recover damages for injuries 
caused by the operation of a motor vehicle, compe¬ 
tent evidence tending to show that defendant did or 
did not own the motor vehicle in question at the 
time of the accident or collision is admissible. 70 
Under some statutes, the only way to prove own¬ 
ership is by the production of a certificate of ti¬ 
tle; 71 but, in the absence of tstatute, the evidence 
admissible includes extrajudicial statements rela¬ 
tive to ownership made by defendant 72 prior to, 73 
or at the time of, 74 the accident or collision, as well 
as statements made by him thereafter and consti¬ 
tuting admissions on his part. 75 Evidence that de¬ 
fendant company, through an attorney, settled a 
former claim for injury inflicted by the truck in 
question is admissible on the question of the owner¬ 
ship and control of the truck; 76 but a letter from 
the president of defendant company guaranteeing 
the payment of hospital charges is not admissible as 
an acknowledgment of defendant’s ownership of the 
vehicle in question. 77 

Evidence of a transfer, or lack of transfer, of 
ownership after the accident is immaterial on the 
question of ownership at the time of the accident; 78 
and it is proper to refuse introduction of evidence 
of the circumstances surrounding defendant's pur¬ 
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chase of automobiles other than the one in ques¬ 
tion. 79 Declarations as to ownership made by the 
driver of the automobile at such a time after the 
accident as not to constitute a part of the res gestae 
are not admissible ; 80 but, in connection with other 
evidence, declarations made by the driver at the 
place of the accident and immediately after its oc¬ 
currence may be admissible. 81 

Statements of third persons. Where defendant 
claims that another person owned the automobile in 
question, evidence of statements made by such other 
person prior to the accident and at a time when he 
was not in possession of the automobile is not ad¬ 
missible, 82 and, while statements made by such third 
person after the accident to the effect that defend¬ 
ant owned the car may be received in evidence for 
the purpose of contradicting the testimony of such 
person that he owned the car, 83 they are not ad¬ 
missible as assertions having substantive or inde¬ 
pendent evidentiary value. 84 Evidence that several 
days prior to the accident it was announced at a 
racing meet that defendant had entered the car in 
question in a race is inadmissible in the absence of 
other evidence showing that the announcement was 
made in the presence of defendant and that he ac¬ 
quiesced therein by remaining silent. 85 

The opinion or conclusion of a witness as to the 
title or ownership of the motor vehicle is inadmis¬ 
sible. 86 

Insurance. Evidence that defendant is carrying 
insurance covering the vehicle in question or lia¬ 
bility for damages from its operation is admissible 
to show his ownership of, or interest in, the vehi¬ 
cle; 87 and evidence tending to show ownership of 


09. Cal.—Bosse v. Marye, 250 P. 

693. 80 Cal App. 109. 

70. Cal —Ferroni v Pacific Finance 
Corporation of California, 135 P. 
2d 569. 21 Cal.2d 773, prior opin¬ 
ion 124 P.2d 615. 

D.C—Mason v. Automobile Finance 
Co., 121 F.2d 32, 73 App D.C. 284. 
Fla.—Farrelly v. Heuacker, 169 So. 
24. 118 Fla 340 

Idaho—Frnnklin v. Wooters, 45 P. 

2d 804, 55 Idaho 619. 

Md.—Maryland Casualty Co. v, 
Sause. 57 A.2d 801. 

Mass—Roselll v. Riseman, 182 NE 
567, 280 Mass. 338. 

Minn.—Holmes v. Lilygren Motor 
Co., 275 N.W. 416. 201 Minn. 44. 
Mo.—Pacpkc v. Stadelman, 300 S.W. 

815, 222 Mo.App. 346. 

N\J.—Yohannan v. Benisch, 135 A. 

876, 103 N.J.Law 462. 

NY.—Callahan v. Berirman, 258 N. 
Y.S. 296, 236 App.Dfv. 115. af¬ 
firmed 185 N.E. 722, 261 N.Y. 523. 
42 C.J. p 1221 note 82. 


71. Ohio —Fredericks v. Birkett L. 
Williams Co.. 40 N.E 2d 162. 68 
Ohio App. 217. 

72. Tex.—Olds Motor Works v. 
Churchill, Civ.App., 175 S W. 785. 

73. Ala.—Feore v. Trammel, 104 So 
808, 213 Ala. 293. 

N.Y.—Ferris v. Sterling, 108 N.E 
406, 214 N.Y. 249, Ann.Cas.l9l6D 
1161. 

74. Cal.—Hammond v. Hazard, 180 
P. 46, 40 Cal.App. 45. 

75. U.S.—Ross v. Salminen, Mass, 
191 F. 504, 112 C.C.A. 148. 

76. Mo.—Vaughn v. Davis, App, 
221 S.W. 782, record quishfd State 
ex rel. Dick & Bros. Quincy Brew¬ 
ery Co. v. Ellison, 229 S.W. 1059, 
287 Mo. 139. 

77. Pa—Burns v. Joseph Flaherty 
Co., 123 A. 496, 278 Pa. 679. 

78. Or.—Henry v. Condit, 53 F.2d 
722, 162 Or. 348, 103 A.L.R. 131. 
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79. Cal—Walker v. Nelson, 53 P. 
2d 977, 11 Cal .App 2d 297. 

80. Ala—Feore v. Trammel, 104 -So 
80S, 213 Ala. 293 

N.Y.—Page v. Hirsch, 202 N.Y.S. 
787, 207 App.Div. 733. 

81. Ala—Levine v. Ferlisi, <68 So. 
269, 192 Ala 362. 

88. Ala—Barfield v. Evans, 65 So. 
928, 187 Ala. 579. 

83. Ala.—Barfield v. Evans, supra. 

84. Ala.—Barfield v. Evans, JBUpia 

85. Cal.—Henderson v Northam, 
168 P. 1044, 176 Cal. 493. 

86. Moss.—Chase v. New York 

Cent., etc., R. Co., 94 N.E. 377, 208 
Mass. 137. 

N.J.—Reilly v. Lpbdell, 134 A. 834. 
103 N.J.Law 200. 

87. Ark.—Pollock Stores Co. v. 
Chat well, 90 S.W.2d 213, 192 Ark 
83. 

Cal. —Perry v. A. Pal ad Ini, Inc., 264 
P. 580, 89 Cal.App. 276. 



1516 

the vehicle is not to be excluded because it also dis¬ 
closes the fact of insurance. 88 

License or application therefor . In connection 
with other evidence, the fact that defendant has 
been granted a license or certificate of registra¬ 
tion, 88 or has applied for one, 80 covering the vehi¬ 
cle, may be shown in evidence on the question of 
ownership; but evidence of a dealer’s application 
for a license plate is not competent to prove his 
ownership of a particular car, where no particular 
car is described in the application, and the plates 
are attached indiscriminately to any car the dealer 
owns when he is demonstrating it for the purpose 
of sale; 81 and a letter from the department of li¬ 
censes, addressed to plaintiff’s attorney, stating that 
defendant was the owner of the license correspond¬ 
ing to the number of the vehicle, is incompetent to 
show ownership, 82 as is also a certificate of a state 
official that the license number is in the name of 
defendant, according to the records of the depart¬ 
ment, where the certificate does not purport to be 
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a transcript compared with the original record. 88 

(3) Agency and Authority of Operator 

In a case of death or Injury resulting from the opera¬ 
tion of a motor vehicle by a person other than the de¬ 
fendant, competent evidence bearing on the questions 
whether or not such person was the agent, servant, or 
employee of, the defendant, and was or was not acting 
within the scope of his authority. Is admissible, and la 
not rendered Inadmissible by the fact that It disclose* 
that the defendant Is protected by insurance. 

In an action to recover damages for death or in¬ 
juries occasioned by the operation of a motor ve¬ 
hicle by a person other than defendant, competent 
evidence bearing on the questions whether or not 
the driver or operator was an agent, servant, or 
employee of defendant, 84 and was or was not act¬ 
ing within the scope of his authority at the time, 85 
is admissible. The evidence admissible on these 
questions includes, within proper limitations, 86 the 
testimony of the driver or operator. 87 Under the 
rules of evidence, however, particular evidence may 
be inadmissible on these questions, 88 or may be in- 
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111.—Watson v. Trinz, 274 Ill.App. 
879. 

Mass.—Lekarczyk v. Dupre, 163 N.E 
■642, 266 Mass. 33. 

Mo.—Paepke v. Stadelman, 300 S. 

W. 846, 222 Mo.App 346. 

Tex.—Harper v. Highway Motor 
Freight Lines, Clv.App., 89 S W. 
2d 448, error dismissed 
42 C.J. p 1222 note 1. 

Evidence of insurance generally sec 
supra subdivision i of this section 

88 . Ohio.—Goz v. Tenney, 136 NE. 
216, 104 Ohio St. >500. 

42 C.J. p 1222 note 1. 

89 . Mass.—Trombley v. Stevens- 
Duryea Co., 92 N.E. 7-64, 206 Mass. 
616. 

42 C.J. p 1221 note 95. 

90 . N.Y.—Bennett v. Nazzaro, 258 
N.Y.S. 828, 144 Mlsc. 450, afHrmed 
Bennett v. Nazarro, 261 N.Y.S. 
1018, 237 App.Div. 8-66. 

42 C.J. p 1221 note 96. 

91 . Or.—Ramp v. Osborne, 239 P. 
112, 115 Or. 672. 

98 . N.Y.—Turteltaub v. Lauria, 172 
N.Y.S. 148. 

SSL Mich.—McAvon v. Brlghtmoor 
Transit Co.. 222 N.W. 126, 245 
Mich. 44. 

94. U.S.—Eldridge v. McGeorge, C. 

C.A.Ark., 99 F.2d 836. 

Cal.—Blank v. Coffin, 126 P.2d 868, 
20 Cal.2d 467—Taylor v. Oakland 
Scavenger Co., 110 P.2d 1044, 17 
Gal.2d 594. 

Conn.—Muraszki v. William L. Clif¬ 
ford, Inc., 26 A.2d 578, 129 Conn. 
128. 

D.C.—Rhone v. Try Me Cab Co., 65 
7.2d 684, 68 App.D.C. 201. 


Ill—Hartley v. Red Ball Transit Co., 
176 N.E 751, 344 Ill. 534. 

Iowa —Sanford v. Goodndge, 13 N. 

W 2d 40, 234 Iowa 1036 
Ky.—American Sav. Life Ins Co 
v. Riphnger, 60 S W 2d 115, 249 
Ky. *. 

MU —Maryland Casualty Co. v. 

Sauso, 57 A 2d 801. 

Mich —Ogland v. Detroit Edison Co., 
246 NW 503, 261 Mich. 583. 

Mo.—McAboy v. Hulett, App., 112 

5 W 2d 86 

NY.—I,ocasto v. Manning, Bowman 

6 Co, 295 N.Y S. 317, 251 App.Div. 

21 . 

Tex.—Wells v. Henderson, Civ App., 
78 SAV 2d 683, error refused— 
Lightsey Black & White Cab Cor¬ 
poration v. Littleileld, Civ.App., 
48 S W 2d 766, error refused. 

42 C.J. p 1222 note 3. 

96. U.S—Garford Trucking Corp 
v. Mann, C.C.A Mass., 1G3 F.2d 71, 
certiorari denied 68 S Ct. 112, 332 

U.S. 810, 92 L.Ed. -. 

Ark.—Mullins v. Ritchie Grocer Co., 
35 SW.2d 1010, 183 Ark. 218. 

Cal.—Gardner v. Marshall, 132 P.2d 
833, 66 Cal.App.2d 62—-Tsirlis v. 
Standard Oil Co. of California, 90 
P.2d 128, 32 Cal.App.2d 469. 

Conn.—Smith v. Firestone Tire & 
Rubber Co., 177 A. 524, 119 Conn. 
483. 

Ga.-—American Fidelity & Casualty 
Co. v. McWilliams, 191 S.E. 191, 
55 Ga.App. 658. 

Ill.—Tarka v. Pratt, 257 Ill.App. 403. 
Ky.—Wilson v. Deega-n’s Adm'r, 139 
S.W.2d 58, 282 Ky. 547—Ashland 
Coca Cola Bottling Co. v. Ellison, 
66 S.W.2d 62, 252 Ky. 172-Pack- 
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ard-Louisville Motor Co. v. O’Neal, 
58 S W 2d 630, 248 Ky. 438. 

La.—Mancuso v. Hurwitz-Mintz Fur¬ 
niture Co., App., 183 So. 461. 

Mo—Mftttan v. Hoover Co., 166 S.W. 

2d 557, 350 Mo. 506. 

N.Y —Psota v. Long Island R Co . 
159 N.E 180, 246 N.Y. 388. 62 A. 
L R. 11-63. 

Ohio.—Fredericks v Birkett L Wil¬ 
liams Co., 40 N.E.2d 162, 68 Oh o 
App. 217. 

Okl.—Norton v. Harmon, 133 P.2d 
206, 192 Okl. 36. 

S.C.—Stevens v. Moore, 46 6.E.2d 
73, 211 SC. 498. 

Tex.—Lightsey Black & White Cab 
Corporation v. Littlefield, Civ.App., 
48 S.W 2d 766, error refused. 

42 C J. p 1222 note 4. 

Admissibility of: 

Ordinance see subdivision s of this 
section. 

Report of accident see supra sub¬ 
division p of this section. 

96. Mass.—Hartnett v. Gryzmish, 
105 N.E. 988, 218 Mass. 258. 

Tex.—Routledge v. Rambler Auto. 
Co., Civ.App., 95 S.W. 749. 

97. Cal.—Blank v. Coffin, 126 P.2d 
868, 20 Cal.2d 457—Shields v. Ox¬ 
nard Harbor Dlst. f 116 P.2d 121, 46 
Cal.App.2d 477. 

Ind.—Zoludow v. Keeshln Motor Ex¬ 
press, 34 N.E. 2d 980, 109 Ind.App. 
575. 

Mo.—Smith v. Fine, 175 S.W.2d 761, 
351 Mo. 1179. 

N.H.—Ramsdell v. John B. Varick 
Co., 170 A. 12, 86 N.H. 457. 

42 C.J. p 1222 note 7. 

98. Del.—Cerchio v. Mullins, 138 A. 
277, 3 W.W.Harr. 245. 

Ga.—Brown ▼, Georgia Kaolin Co., 
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admissible in the absence of other evidence," or 
inadmissible as positive, affirmative, and substantive 
evidence, as distinguished from evidence impeach¬ 
ing the credibility of a witness. 1 A statute provid¬ 
ing that registration of the vehicle in defendant’s 
name is evidence of his responsibility for the con¬ 
duct of the driver is not applicable where the ve¬ 
hicle in question is not registered in the name of de¬ 
fendant as owner. 2 

Consent to, or instructions prohibiting or limit¬ 
ing, use . Ordinarily, evidence of instructions giv¬ 
en to the driver by defendant or his supervisory 
representative is admissible on the question whether 
the driver was acting within the scope of his em¬ 
ployment ; 8 but under some circumstances it is 
otherwise. 4 So, also, evidence is held admissible in 
support of plaintiff’s contention that defendant had 
no rule prohibiting the taking of an automobile by 
an employee; 5 but evidence that the driver had not 
been expressly warned not to drive members of 
other employee’s families to their homes is immate¬ 
rial in the absence of evidence that defendant had 
knowledge that the driver had previously engaged 
in such practice. 6 

Under a statute making, in case of an accident, 
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a person operating another person’s motor vehicle, 
with the express or implied consent of the owner, 
the owner’s agent in the operation of the vehicle, it 
has been held, on the one hand, that defendant own¬ 
er is not entitled to show the limited extent of his 
initial consent to his servant’s operation of a mo¬ 
tor vehicle, 7 and, on the other hand, that, where de¬ 
fendant claims that he instructed his employee to 
limit the use of the vehicle to the employer’s busi¬ 
ness, testimony concerning correspondence between 
defendant and the employee relating to the accident 
is admissible to show defendant’s reaction on dis¬ 
covery of the employee’s personal use of the car and 
as bearing on the question whether the employee 
was operating the vehicle with defendant’s consent 
at the time of the accident. 8 

Insurance . Evidence which is otherwise compe¬ 
tent to show the relationship existing between de¬ 
fendant and an alleged agent or servant is not in¬ 
admissible because it incidentally discloses that de¬ 
fendant possesses protective insurance; 9 and in a 
number of cases the fact that defendant is protect¬ 
ed by liability or other insurance in respect of the 
vehicle in question is held admissible as bearing on 
the issue of whether the driver of the vehicle is an 


4 SE.2d 100, 60 GaApp 347—Ak- 
ridge v. Atlanta Journal Co, 194 
SE. 590, 56 GaApp. 812, followed 
in Robinson v. Atlanta Journal 
Co., 194 S.E. 594, 5-6 Ga.App 820 

Nob —Myers v. McMaken, 276 N.W. 
167, 133 Neb. 524 

N J —Van Genderen v. Paterson 
Wimsett Thrift Co. 24 A.2d 223, 
128 NJ.Law 41. 

Tex—Linden Lumber Co v. John¬ 
ston, ClvApp, 128 S.W 2d 121, er¬ 
ror dismissed—Ochoa v. Winerich 
JMotor Sales Co., 94 S.W 2d 416, 
127 Tex. 542, on remand, Civ.App, 
98 S.W.2d 235—Edington v. South¬ 
ern Old Line Life Ins. Co., Civ. 
App., 55 S.W.2d 579. 

Conclusion of defendant as witness 
see Evidence 5 471 n. 

Extrajudicial declarations of alleged 
agent see Agency S5 322 c (1), 
324 c. 

immaterial evidence 

U.S.—Dudley v. Preston Motor Co., 
C.C.A.Temn., 61 F.2d 8. 

Iowa.—Heintz v. Iowa Packing Co.. 
268 N.W. 607, 222 Iowa 517. 

Pa.—Tyler v. MacFadden Newspa¬ 
pers Corporation, 168 A. 79, 107 
Pa. Super. 166. 

99. N.C.—Carter v. Thurston Motor 
Lines, 41 S.E.2d 586. 22'7 N.C. 193. 

Tex.—Wells v. Henderson, Civ.App.. 
78 S.W.2d 683, error refused. 

Wash.—Sullivan v. Associated Deal¬ 
ers, 108 P.2d 489, 4 Wash.2d 352. 


Wis.—Kowalsky v. Whipkey, 2 N.W. 
2d 704, 240 Wis 59. 

1. Ariz—Otero v. Soto, 267 P. 947, 
34 Ariz 87. 

Ind.—Frick v. BIckel, 54 NE 2d 436, 
115 Ind App. 114, motion denied 
57 N.E.2d 62, 222 Ind. 610. 

Wash —.Sullivan v Associate Deal¬ 
ers, 103 P 2d 489, 4 Wash 2d 352 

2. Mass.—Ouellette v. Bethlehem- 
Htngham Shipyard, 73 N.E.2d 592. 
321 Mass. 390. 

3. Ky.—Model Laundry v Collins. 
43 S W.2d 693, 241 Ky. 191—Saun¬ 
ders* Ex'rs v. Armour & Co., 295 
S.W. 1014, 220 Ky 719. 

Minn.—Patterson-Stocking v. Dunn 
Bros. Storage Warehouses, 2'76 N. 
W. 737, 201 Minn. 308. 

N.Y.—Oonca v. Cushman’s Sons, 55 
N.Y.S 2d 481, 2'69 App.Div. 814. 

42 C J. p 1222 note 4 [b]. 

Evidence that chauffeur acted con¬ 
trary to owner’s instructions 
N.Y.—Psota v. Long Island R. Co., 
159 N.E. 180, 246 N.Y. 388, 62 A 
L.R. 1163. 

4. Original negllgenos in Intrusting 
vehicle to minors 

In action against owner of motor 
vehicle who had intrusted it to mi¬ 
nors who were too young to have 
driver's licenses, he was not entitled 
to introduce evidence as to where 
and by what minor the vehicle was 
to be driven, since owner could not 
be exonerated from his original neg¬ 
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ligence of intrusting the vehicle to 
minors because of alleged fact that 
his instructions to minors were not 
followed in operation of vehicle.— 
Atkins v. Churchill, Wash., 194 P.2d 
364. 

Lack of notice to plaintiff 

In action agamst owner of used 
car lot for injuries to prospective 
customer when struck on lot by mo¬ 
tor vehicle set in motion by another 
prospective customer, evidence that 
defendant had forbidden salesmen 
to allow' customers to start any ve¬ 
hicle unless salesmen were present, 
and that no vehicle was to be driven 
on the lot, was properly excluded as 
not binding on plaintiff in the ab¬ 
sence of notice thereof.—Sicbcl v. 
Shapiro, 137 P.2d 5$, 58 Cal.App 2d 
509. 

B. Cal.—Hicks v. Reis, 134 P.2d 788, 
21 Cal 2d 654. 

0. Cal—Gordoy v. Flaherty, 72 P. 
2d 638, 9 Cal.2d 716. 

7. R I.—Baker v. Rhode Island Ice 
Co, 50 A.2d 618, 72 R T. 262. 

8. Minn—Schultz v. Swift & Co., 
299 N.W. 7, 210 Minn. 533. 

9. Cal.—Taylor v. Oakland Scaven¬ 
ger Co., 110 P.2d 1044, 17 Cal.2d 
504. 

Ohio.—Cushman Motor Delivery Co. 
v. Bernick, 8 N.E.2d 446. 55 Ohio 
App. 31. 

Evidence of insurance generally see 
supra subdivision 1 of this section. 
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independent contractor or an employee of defend¬ 
ant or of some other person. 10 On the other hand, 
a liability insurance policy or rider is inadmissible 
where it does not in any way show or afford proof 
that, at the time of the accident, the vehicle in ques¬ 
tion was being operated by an agent of insured. 11 

A "nonownership” policy insuring against lia¬ 
bility for death or injury resulting from the use of 
motor vehicles in the business of insured is admissi¬ 
ble where the name of the driver in question ap¬ 
pears in the schedule; 12 but it is not admissible 
where it does not name any particular employees 
and the agent or employee in question was, at the 
time of the accident, driving his own motor vehicle 
on his way to work, 13 or the evidence shows that 
he at no time drove his vehicle under such circum¬ 
stances as to give the right of control over its op¬ 
eration to insured. 14 

r. Speed 

Competent evidence of the rate of speed at which 
a motor vehicle was traveling at the Instant of, or im¬ 
mediately before or after, an accident or collision In 


which It was Involved Is Admissible. Physical facts, In* 
eluding the force of the Impact or collision as shown by 
its effect on the vehicle and Its occupants, may be con¬ 
sidered In determining speed. 

Ordinarily, in an action to recover damages for 
death, or for injury to person or property, caused 
by the operation of a motor vehicle, competent evi¬ 
dence of the rate of speed at which such motor 
vehicle, or another motor vehicle involved in the 
accident or collision, was traveling 15 at the instant 
of, 16 or immediately before 17 or after, 18 the acci¬ 
dent or collision is admissible; and this is true, 
even though defendant admits liability and the case 
is tried on the question of damages only; 10 but in 
some cases it is immaterial and properly excluded, 
as where a cause of action for the death of a pedes¬ 
trian is rested on the last clear chance rule 20 or, 
in a collision case, the evidence relates to the speed 
of a vehicle on the wrong side of the road and a 
collision was inevitable if such vehicle was mov¬ 
ing. 21 

While evidence of the speed of the motor vehicle 
at a remote time or place is not admissible, 22 except 


1C. UJS.—McCoy v. Universal Car- 
loading & Distributing Co., C.C.A. 
Ohio, 82 F.2d 342. 

Ark.—Delamar & Allison v. Ward, 
41 S.W.2d 760, 184 Ark. 82. 

Ind.—McDonald v. Swanson, 1 N.E. 

2d 684, 103 Ind.App. 171. 
N.Y.-*-Ras»hali v. Morra, 294 N.Y.S. 

630, 250 App.DIv. 474 
Ohio.—Leonard v. Kreider, 1 N.E.2d 
956, 61 Ohio App. 474. 
fl.D.—-Biggins v. Wagner, 245 N.W. 

885. 60 S.D. 581, 85 A.L R. 776. 
Wash.—Carlson v. P. F. Collier & 
Son. Corporation, 67 P.2d 842, 130 
Wash. 301. 

Workman's compensation, hut not 
liability, ftnsnzanos policy held ad¬ 
missible 

Tex.—Gladewater Laundry & Dry 
Cleaners v. Newman, Civ.App., 141 
S.W.2d 961, error dismissed, judg¬ 
ment correct. 

11. Mo.—McAboy v. Hulett, App, 
112 S.W.2d 86. 

18 , Ind.—Van Drake v. Thomas, 88 
N.E.2d 878, 110 Ind.App. 586 v 
Policy limited to occasional oper¬ 
ation 

Conn.—Mur&szki v. William L. Clif¬ 
ford, Inc.. 26 A.2d 578, 129 Conn. 
128. 

13. Or.—Hantke v. Harris Ice Mach. 
Works. 54 P.2d 293, 152 Or. 664. 

14. Mo.—Reiling v. Missouri Ins. 
Co., 163 S.W.2d 79. 236 Mo.App. 
164. 

15 . U.S.—Brlnegar v. Green, C.C.A. 
Iowa. 117 F.2d 316. 

Cal.—Musante v. Guerrlnl, 13 P.2d 
965, 125 Cal.App. 656. 


Kan.—Gabel v. Hanby, 193 P.2d 239, 
165 Kan. 116. 

Ky.—Hogle's Guardian v. Wolfzom, 
58 S.W.2d 577, 248 Ky 396. 

Mass.—Simon v. Berkshire Street 
Ry. Co., 11 N.E.2d 485, 298 Mass. 
454. 

Mich.—Marcimiak v. Sundeen, 270 N. 

W. 729, 278 Mich. 407. 

Minn.—Hayden v. Lundgren, 221 N. 

W. 715, 175 Minn. 449. 

N.C —Potter v. Dixie Transit Co., 
146 S.E. 709, 196 N.C. 824. 

Pa.—Goldenberg v. Philadelphia 
Rural Transit Co., 170 A. 360, 112 
Pa.Super. 163. 

Tenn.—Rice-Stix Dry Goods Co. v. 
Self. 101 S.W.2d 132, 20 Tenn.App. 
498. 

Wash.—Stubbs v. Allen, 10 P.2d 983, 
168 Wash. 166. 

Wis.—Georgeson v. Nielsen, 252 N. 

W. '576, 214 Wis. 191. 

42 C.J. p 1224 note 65. 

High speed while approaching inter¬ 
section 

Cal.—Shelton v. Ackerman, 4 P.2d 
598, 117 Cal.App. 679. 

Acceleration of speed 

Ill.—Sullivan v. Heyer, 21 N.E.2d 
776, 300 Ill.App. 699. 

Decrease of speed while crossing in¬ 
tersection 

Tex.—Polasek v. Gaines Bros., Civ. 
App., 185 S.W.2d 609, erTor re¬ 
fused. 

VndimiBished speed 

Mass.—Payson v. Checker Taxi Co., 
159 N.E. 449. 262 Mass. 22. 

Wis.—Abraham v. Clark, 282 N.E. 
865, 202 Wis. 451. 
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16. Iowa—Thomas v. Charter, 278 
N.W. 920, 224 Iowa 1278. 

Wash.—Stubbs v. Allen, 10 P.2d 
983, 168 Wash. 166. 

17. Iowa.—Thomas ▼. Charter, 278 
N.W. 920, 224 Iowa 1278. 

Mich.—Gibbons v. Delta Contracting 
Co., 4 N.W.2d 39, 301 Mich. 638. 
N.C.—Queen City Coach Co v. Lee, 
11 S.E.2d 341, 218 NC. 320. 

Tenn.—Corpus Juris quoted in Ma¬ 
son v. James, 89 S.W.2d 910, 912, 
19 Tenn.App. 479. 

42 C.J. p 1224 note 67. 

18. D.C.—Standard Oil Co. of N. J 
v. Sheppard, 148 F.2d 363, 80 U.S. 
App.DC. 71. 

Tenn.—Corpus Juris quoted in Ma¬ 
son v. James, 89 S.W.2d 910, 912, 
19 Tenn.App. 479, 

42 C.J. p 1224 note 67. 

19. Mass.—Wilder v. General Mo¬ 
torcycle Sales Co., 122 N E. 319, 
232 Mass. 305. 

80. Ky.—Braden's Adm’x v?. Liston, 
79 S.W.2d 241, 258 Ky. 44. 

21. Ky.—Thronton v. Phillips, 90 S. 
W.2d 347, 262 Ky. 346. 

22. Ark.—Schwam v. Reece, 210 S. 
W.2d 903. 

Cal.—Blackford v. Beckwith, 265 P. 

614, 90 Cal.App. 37. 

Conn.—Buonanno v. Cameron, 41 A. 

2d 107, 131 Conn. 513. 

Ga.—Hollomon v. Hopson, 166 S.E. 

45, 45 Ga.App. 762. 

Iowa.—Neyens v. Gehl, 15 N.W.2d 
888, 235 Iowa 115. 

Mass.—Simon v. Berkshire Street 
Ry. Co., 11 N.E.2d 485, 298 Mass. 
, 454. 
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for the limited purpose of affecting the credibility 
and accuracy of testimony as to speed at the time 
of the collision 28 or as to the limited speed of which 
the vehicle is capable, 24 or unless it is connected 
with other evidence showing that the same rate of 
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speed was maintained up to the time and place of 
the accident, 26 the question of remoteness is depend¬ 
ent on the facts of each case 26 and rests largely in 
the sound discretion of the trial court. 27 Evidence 
of the speed of a vehicle between the starting point 


Tenn.—Corpus Juris quoted in Ma¬ 
son v. James, 89 S.W.2d 910, 912, 
19 Tenn.App. 479—Whitfleld v. 
Loveless, 1 Tenn.App. 377. 

Vt.—Loomis v. Abelson, 144 A. 378, 
101 Vt. 469. 

Wash.—Hutteball v. Montgomery, 60 
r.2d 679, 187 Wash. <516. 

Wyo.—Ries v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 53 Wyo. 
104. 

42 C.J. p 1225 note 68. 

Tull stop, or possibility thereof be¬ 
fore collision 

(1) Admission of testimony con¬ 
cerning rate of speed of truck six 
miles from accident was error, 
where truck thereafter, and prior 
to collision, stopped for appreciable 
period of time and again resumed 
its course —Denton v. Midwest Dai¬ 
ry Products Corporation, 1 N E 2d 
807, 284 Ill.App. 270 

(2) A question as to speed over 
a course intervening between the 
point of a motor vehicle collision 
and a point so remote that the spe« d 
might be reduced even to the ex¬ 
tent of coming to a full stop is sub¬ 
ject to objection for indefiniteness 
—Thomas v. Charter, 278 N W. 920, 
224 Iowa 1278. 

Evidence held inadmissible or prop¬ 
erly excluded 

Ala.—Hodges v. Wells. 147 So 672, 
226 Ala. 558—Whittaker v. Walk¬ 
er, 136 So. 185, 223 Ala. 167. 
Mass —Hagcrty v. Tyler, 4 N.E 2d 
463, 295 Mass. 681. 

Miss —Gough v. Harrington, 141 So. 
280. 1*63 Miss 393. 

Mo.—Wood v. Clausscn, App., 207 
S W 2d 802. 

Ohio —Booksbaum v. Cousins, 1 N.E 
2d 150, 51 Ohio App 385, error dis¬ 
missed 199 N.E. 217, 130 Ohio St. 
336. 

Pa—McCaulif v. Grimth, 168 A. 536, 
110 Pa.Super. 522—Mader v. At¬ 
kins, Com.Pl., 49 Dauph Co. 314. 

23. Wash.—Olson v. Rose. 151 P.2d 
454, 21 Wash.2d 464. 

24. Ky.—Paducah Coca-Cola Bot¬ 
tling Co. v. Reeves, 88 S.W.2d 39, 
261 Ky. 539. 

23. U.S.—Dromey v. Inter State 
Motor Freight Service, C.C.A.I11., 
121 F.2d 361. 

Ariz.—Brooks v. Neer, 47 P.2d 4«52, 
46 Ariz. 144. 

Ark.—Missouri Pac. Transp. Co. v. 
Mitchell. 137 S.W.2d 242, 199 Ark. 
1045. 

Cal.—Ritchey v. Watson, 268 P. 245. 
204 Cal. 387. 


Conn.—Sosnowskl v. Lenox, 53 A.2d 
388, 133 Conn. 624. 

Ill.—Carr v. Blackstock, 49 N.E.2d 
279, 319 Ill.App. 369. 

Ky.—Home Laundry Co. v. Cook, 125 
S.W.2d 763, 277 Ky. 8. 

Mo.—Long v. Mild, 149 S.W.2d 853, 
347 Mo. 1002. 

Or.—Martin v. Oregon Stages, 277 P. 
291, 129 Or. 435. 

Tenn.— Corpus Juris quoted in Mason 
v. James, 89 S.W.2d 910, 912, 19 
Tenn App. 479. 

Wyo.—Ries v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 63 Wyo 
104. 

42 C.J. P 1225 note 69. 

26. Ala.—Utility Trailer Works v 
Phillips, 29 So.2d 289, 249 Ala. 61 
—Townsend v. Adair, 134 So. 637, 
223 Ala. 1G0—Davies v. Barnes, 77 
So. 612, 201 Ala. 120. 

Tenn —Corpus Juris quoted iu Mason 
v. James, 89 S W.2d 910, 912, 19 
Tenn.App. 479. 

Wyo—llies v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 63 Wyo. 
104. 

It is difficult to draw any exact 

Hue and say at what distance from 
the place of an accident the speed of 
an automobile becomes too remote to 
render proof thereof proper.—Wald- 
raan v. Sanders Motor Co., 243 N.W. 
555, 214 Iowa 1139. 

Determinative matters 

Competency of testimony of speed 
of motorist prior to collision is not 
determined by specific distance or 
time, but by causal connection or 
contact with the accident.—Bryant v. 
Brown, 271 N.W. 666, 278 Mich. 686. 
Bvidenoe held not too remote 
Md.—Acme Poultry Corp. v. Melville. 
53 A.2d 1. 

Ohio.—Van Agthoven v. Zumstein 
Taxicab Co., 18 Ohio App. 395. 
Bvidenoe held admissible 
U.S.—Melville v. State of Md. to Use 
of Morris, C.C.A.Md., 155 F.2d 440. 
Ark.—Jelks v. Rogers, 165 S.W.2d 
258, 204 Ark. 877. 

Ill.—Walsh v. Murray, 43 N.E.2d 562, 
315 Ill.App. 664. 

Iowa.—Waldman v. Sanders Motor 
Co., 243 N.W. 555, 214 Iowa 1189. 
Minn.—Quinn v. Zimmer, 289 N.W. 
902, 184 Minn. 589. 

Mont.—Jones v. Northwestern Auto 
Supply Co., 18 P.2d 305, 93 Mont. 
224. 

N.Y.—Clay v. Monington, 40 N.Y.S.2d 
108, 266 App.Div. 695. 

Ohio.—Solomon v. Mote, App., 49 N. 
E.2d 703. 

Pa.—Rooney v. Maczko, 172 A. 151, 
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315 Pa. 113—Yourkavltch v. Dal- 
lessandro, Com.PL, 34 Berks Co. 
285. 

Tenn—Hamilton v. Moyers, 140 S.W. 

2d 799, 24 Tenn.App. 86. 

Wash.—Husby v. Fiorata Bros., 297 
P. 1075, 162 Wash. 135. 

Wis.—Fox v. Kaminsky. 2 N.W.2d 
199, 239 Wis. 659. 

27. Ala.—Utility Trailer Works v. 
Phillips, 29 So. 2d 289, 249 Ala. 61— 
Corpus Juris oited in Townsend v. 
Adair, 134 So. 637, 639. 223 Ala. 150 
Cal.—Ritchey v. Watson, 268 P. 345. 
204 Cal. 387—Lundgren v. Con¬ 
verse, 93 P.2d 819, 34 Cal.App.2d 
445—Pruitt v. Krovitz, 139 P.2d 
992, 59 Cal.App 2d 666. 

Iowa.—Roushar v. Dixon, 2 N.W.2d 
660, 231 Iowa 993—Thomas v. 

Charter, 278 N.W. 920, 224 Iowa 
1278—Glass v. Hutchinson Ice 
Cream Co., 243 N.W. 352, 214 Iowa 
825. 

Minn.—Johnson v. Farrell, 298 N.W. 
256, 210 Minn. 351—Spencer v. 

Johnson, 281 N.W. 879, 203 Minn. 
402. 

Neb.—Prince v. Petersen, 12 N.W.2d 
704, 144 Neb. 134—Showers v. A. H. 
Jones Co., 263 N.W. 902, 126 Neb. 
604—Schwarting v. Ogram, 242 N 
W. 273, 123 Neb. 76, 81 A.L.R. 769. 
N.H.—Dimock v. Lussier, 163 A. 600, 
86 N.H. 54. 

Or.—Hanson v. Schrick, 85 P.2d 365, 
160 Or. 397. 

Tenn.— Corpus Juris quoted in Mason 
v. James, 89 S.W.2d 910, 912, 19 
Tenn App. 479. 

Va—Slate v. Saul, 40 S.E.2d 171, 186 
Va. 700—Butler v. Greenwood, 23 
S.E 2d 217, 180 Va. 456. 

Wyo —Ries v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468. 53 Wyo. 
104. 

42 C.J. p 1226 note 71. 

Bvideuo# of racing 

Court may properly say in its dis¬ 
cretion that remote evidence of rac¬ 
ing will not be first received, or re¬ 
ceived at all, unless evidence shows 
racing immediately preceding acci¬ 
dent.—Glass v. Hutchinson Ice Cream 
Co., 243 N.W. 352, 214 Iowa 825. 
Limits of discretion 
The discretion contemplated does 
not permit admission of evidence of 
speed at other points unless they are 
of such close proximity that reason¬ 
able inference could be drawn that it 
was continued to point of accident, or 
if more remote, there is evidence of 
fact or circumstance from which a 
reasonable inference could be drawn 
that speed was continued at approx- 
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of the crip and the place of the accident has been 
held admissible 28 as tending to show the time of 
the accident or collision . 22 

In addition to the testimony of witnesses , 20 physi¬ 
cal facts may be considered in determining the speed 
of a motor vehicle involved in an accident or col¬ 
lision . 81 Particular matters of which evidence may 
be received and considered on the question of speed 
include the distance which the motor vehicle trav¬ 
eled after the brakes were applied , 82 the skid marks 
which it made , 38 and the force or violence of the 
impact or collision , 34 as shown by its effect on the 


vehicle , 85 its occupants , 28 and personal property be¬ 
ing carried therein . 87 Also, evidence of the speed 
of a street car, alongside which the vehicle in ques¬ 
tion was being driven, is admissible , 38 as is also 
evidence of the rate of speed at which another ve¬ 
hicle was traveling where it was leading a proces¬ 
sion of vehicles closely following each other and 
defendant’s vehicle was a part of the procession . 32 
While incompetent testimony relating to, or offered 
for the purpose of proving, speed is inadmissible , 40 
the fact that a witness testifying to speed had only 
a brief time to observe it affects merely the weight, 
and not the competency, of his testimony . 41 


im&tely the same rate over interven¬ 
ing distance.—Prince v. Petersen, 12 
N.W.2d 704, 144 Neb. 134. 

Discretion held abused 

(1) In admitting testimony as to 
speed at distance of two miles and 
five miles from place of accident 
where there was no evidence of any 
fact or circumstance from which a 
reasonable inference could be drawn 
that such speed was maintained over 
intervening distance.—Prince v. Pe¬ 
tersen, supra. 

(2) In excluding as too remote ev¬ 
idence of speed one-half mile from 
Intersection where collision occurred, 
where evidence as to speed at which 
motorist approached intersection was 
conflicting and the record failed to 
show the speed at which motorist 
was traveling at distance of more 
than one hundred feet from the Inter¬ 
section.—-Hanson v. Schrick, 85 P.2d 
355, 160 Or. 397. 

Discretion held not abused 

(1) In admitting evidence. 

Cal.—Pruitt v. Krovitz, 139 P 2d 992. 

69 Cal.App.2d 666—Lundgren v. 
Converse, 93 P.2d 819, 34 Col.App. 
2d 445. 

Iowa.—Roushar v. Dixon, 2 N.W. 2d 
660, 231 Iowa 993. 

Minn.—Spencer v. Johnson, 281 N.W. 
879, 203 Minn. 402. 

Neb—Schwarting v. Ogram, 242 N. 

W. 273, 123 Neb. 76, 81 A.L.R. 769. 
Va.—Slate v. Saul, 40 S.E.2d 171, 186 
* Va. 700. 

(2) In excluding evidence. 

Ala.—Utility Trailer Works v. Phil¬ 
lips, 29 So.2d 289, 249 Ala. 61. 

Cal.—Ackel v. American Creamery 
Co., 56 P.2d 1195, 12 Cal.App.2d 672. 
Ill.—Rzeszewski v. Barth, 58 N.E.2d 
269. 324 Ill.App. 345. 

28. Ohio.—Bailey v. Parker, 170 N.E. 
607, 34 Ohio App. 207. 

88 . Wash.—Still v. Swanson, 27 P.2d 
704, 176 Wash. 553. 

3a Ohio.—Peltier v. Smith, 66 N.E. 

2d 117, 78 Ohio App. 171. 

Wash.—Hauswirth v. Pom-Arleau. 
119 P.2d 674, 11 Wash.2d 354. 


Opinion or estimate: 

Of observer see Evidence § 499. 

Of person specially qualified by 
skill or experience see Evidence 
9 533 b. 

Testimony of driver 

(1) As to actual speed.—Mid-Con¬ 
tinent Pipe Line Co. v. Whitely, C.C 
A.Okl., 116 F.2d 871. 

(2) As to the highest speed which 
that particular vehicle could attain 
—Goldhlatt v. Brock]ebank, 166 Ill 
App. 315. 

31. Ohio.—Peltier v. Smith, 66 N E 
2d 117, 78 Ohio App. 171. 

Wash.—Paddock v. Tone, 172 P 2d 
481, 25 Wash 2d 940. 

Beapeotlve distances between the 
place of collision and the two points 
where the vehicles were shortly be¬ 
fore the collision were held material 
on the question of relative speed — 
rage v. McGovern, 3 A.2d 543, 110 Vt. 
166. 

32. Cal.—Vedder v. Blreley, 267 P. 
724, 92 Cal.App. 52. 

42 C.J. p 1225 note 72. 

33. Wash.—Stubbs v. Allen, 10 F.2d 
983, 168 Wash. 156. 

Evidence of skid marks generally see 
supra subdivision n (2) of this sec¬ 
tion. 

Dength of skid marks 

Cal—Vedder v. Blreley, 267 P. 724, 
92 Cal.App. 52. 

Kan.—Briley v. Nussbaum, 252 P. 
223, 122 Kan. 438, modified on oth¬ 
er grounds 254 P. 351, 123 Kan. 58. 
N.J.—Tischler v. Steinholtz, 122 A. 
880, 99 N.J.Law 149. 

34. Conn.—Bruce v. Bltgood, 156 A. 
859, 113 Conn. 783. 

Ky.—Thronton v. Phillips, 90 S.W.2d 
347, 262 Ky. 346. 

Tex.—Universal Transport & Distrib¬ 
uting Co. v. Cantu, Civ.App., 84 S. 
W.2d 327, error refusod. 

Wash.—Paddock v. Tone, 172 P.2d 
481, 25 Washed 940—Hauswirth v. 
Pom-Arleau, 119 P.2d 674, 11 Wash. 
2d 354—Johnson v. Ohman, 117 P. 
2d 217, 10 Wash.2d 466—Engel v. 
Interstate Transit Co., 115 P.2d 
681, 9 Wash.2d 590—Oyster v. Dye, 
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110 P.2d 863, 7 Wash.2d 674, 133 
A.L.R. 720—Comstock v. Smith, 48 
P.2d 255, 183 Wash. 94—Gasklll v. 
Amadon, 38 P.2d 229. 179 Wash. 
375—Copeland v. North Coast 
Transp. Co., 13 P.2d 65, 169 Wash. 
84. 

35. Or.—Goodale v. Hathaway, 39 P. 
2d 678, 149 Or 237—Schairer v. 
Johnson. 272 P. 1027, 128 Or. 409. 

Tex—Universal Transport & Distrib¬ 
uting Co v Cantu, Civ App, 84 S 
W.2d 327. error refused. 

Wash.—Paddock v. Tone, 172 P.2d 
481, 25 Wash.2d 940. 

Injury to vehicle generally see supra 
subdivision d of this section. 

36. Cal—Linde v. Emmtck, 61 P.2d 
338, 16 Cal.App 2d 676. 

N.C—Hobbs v. Queen City Coach 
Co., 34 S E 2d 211, 225 N.C 323. 
Wash.—Paddock v. Tone, 172 P.2d 
481, 25 Wash.2d 940. 

Evidence of injury to, or death of, 
other persons in same accident or 
collision generally see supra sub¬ 
division g of this section. 

Evidence of 

(1) Throwing of occupant toward 
windshield, but not out of vehicle — 
Du prat v. Chesmore, 110 A. 305, 94 
Vt. 218. 

(2) Driving of occupant’s head and 
arm through window of vehicle — 
Paul v. Drown, 189 A. 144, 108 Vt. 
458. 109 A.L.R. 1085. 

(3) Place where occupants, thrown 
from vehicle by collision, were found. 
—Judd v. Rudolph, 222 N.W. 416, 207 
Iowa 113, 62 A.L.R. 1174. 

37. Dvldenoe that milk cans foil for¬ 
ward 

Ky.—Parris' Adm’x v. Mol ter, 65 S. 
W.2d 52, 261 Ky. 432. 

38. Ky.—Park v. Schell, 295 S.W. 
161, 220 Ky. 317. 

39. Mo.—Tucker v. Carter, App., 211 
S.W. 138. 

49. Or.—Schairer v. Johnson, 272 P. 
1027, 128 Or. 409. 

Pa.—Fitzgerald v. Penn Transit Co., 
44 A.2d 288, 353 Pa. 43. 

41. N.H. — Cedergren v. Hadaway, 18 
, A.2d 380, 91 N.H. 270. 
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Evidence of speed derived from the fixed position 
of the hand or needle of a speedometer after the 
collision is admissible , 42 except where the mechan¬ 
ism of the particular speedometer is such that it 
registered only the highest speed attained since the 
prior release of the hand to return to zero, and not 
necessarily the speed at or immediately preceding 
the collision . 42 

Reasonable or improper speed . Evidence of con¬ 
ditions and circumstances is to be considered in de¬ 
termining whether the speed at which a vehicle was 
being driven at the time of the accident or collision 
was reasonable or dangerous ; 44 and it is held that 
the testimony of a witness as to the speed of a par¬ 
ticular vehicle is properly excluded where, under 
the physical facts, the speed of such vehicle imme¬ 
diately before, or at the time of, the accident could 
not have been excessive . 45 Evidence that a district 
ahead is thickly populated is properly excluded on 
the question of proper speed ; 46 where there is no 
contention or evidence of excessive speed at the 
scene of the accident, evidence of speed in excess 
of the legal limit in another block is irrelevant and 
inadmissible ; 47 and, where there is no evidence of 
speed in excess of the permissible rate before the 
collision, evidence of speed higher than the permis¬ 
sible rate while the vehicle, which was at first 
parked at the point of collision, was being driven 
away after the collision is inadmissible . 48 

Customary or average speed. It is proper to ex¬ 
clude evidence of the average speed of motor vehi¬ 
cles at the place of the accident , 49 as well as evi¬ 
dence as to whether the bus driver in question was 
making the usual speed through traffic ; 56 but, 
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where one party has been permitted to prove a cus¬ 
tomary rate of speed, the other party should be al¬ 
lowed to prove that it was exceeded on the occa¬ 
sion in question . 51 

Occupant's knowledge of, and protest against, 
speed. Evidence of a complaint or protest by an 
occupant of a vehicle to the driver about the speed 
at which the vehicle was being driven is admissible 
where the speed of that vehicle is involved ; 62 but 
evidence of the occupant's knowledge that the driv¬ 
er customarily drove at a high rate of speed is prop¬ 
erly excluded in the absence of proof that the occu¬ 
pant had reason to suspect that the driver would 
drive at such speed under hazardous conditions ; 53 
and the knowledge of the occupants of one vehicle 
that another vehicle approaching an intersection 
was exceeding the statutory speed limit is immate¬ 
rial on the question of whether the driver of the 
other vehicle was negligent . 54 

s. Statutes, Ordinances, Buies, or Regulations 

In order to be admissible, a municipal traffic ordi¬ 
nance, or a highway rule or safety regulation adopted 
and promulgated by a state or municipal commission or 
department, must be valid and relevant. 

In view of the evidence before the court , 55 or 
concessions made by both parties , 56 it may be prop¬ 
er to exclude traffic regulations offered by one 
party. 

Statutes. A statute of another state where the 
accident occurred is admissible where it is rele¬ 
vant ; 67 but not otherwise . 58 A particular statute of 
the state where the accident occurred and the action 
is tried may be irrelevant ; 59 but, where the case in- 


42* Ohio,—Carl v. Shaffer, 50 N.E.2d 
182, 71 Ohio App 330. 

Or.—Albrecht v. Safeway Stores, 80 
P.2d 62, 169 Or. 331. 

43. Wis.—Geason v. Schaefer, 281 N. 
W. 681, 229 Wia. 8. 

44. Iowa.—Carpenter v. Wolfe, 273 
N.W. 169, 223 Iowa 417. 

Tex.—McClelland v. Mounger, Civ. 
App., 107 S.W.2d 901, error dia- 
mlaaed by agreement. 

Odor of liquor 

(1) Teatlmony that odor of liquor 
was on defendant at time of accident 
could be considered by jury in deter¬ 
mining what was reasonable speed 
for him to be driving automobile un¬ 
der circumstances, although there 
was no evidence that he was under 
Influence of intoxicating liquor.— 
Paddock v. Tone, 172 P.2d 481, 25 
Wash.2d 940. 

(2) Evidence of Intoxication or use 
of intoxicants generally see supra 
subdivision b (2) of this section. 


Bvldenoe as to distance within 
which motor vehicle oan be stopped 

is admissible to aid in determining 
whether speed of vehicle at time of 
accident in which it was involved 
was negligent.—Bozman v. State, to 
Use of Cronhordt, 9 A.2d 60, 177 Md. 
151. 

46. Iowa.—Klaaren v. Shadley, 247 
N.W. 301, 215 Iowa 1043. 

46. Mass.—Simon v. Berkshire 
Street Ry. Co., 11 N.E.2d 485, 298 
Mass. 454. 

47. S.C.—Wright v. South Carolina 
Power Co., 31 S.E.2d 904, 206 S.C. 
327. 

48. Ky.—Layne v. Cottle, 160 S.W.2d 
684, 286 Ky. 221. 

49. N.Y.—Sanford v. Moreau, 292 N. 
T.S. 695, 249 App.Div. 915. 

50. Ark.—Missouri Pac. Transp. Co. 
v. Brown, 99 S.W.2d 245, 193 Ark. 

804. 


51. Tex.—Hubb Diggs Co. v. Bell, 
Com.App., 1 S.W 2d 575. 

53. Ill—Harper v. Malandrone, 48 
N.E.2d 789, 319 Ill App 247. 

Mass.—Hiller v. De Sautels, 169 N.E. 
494, 269 Mass. 437. 

53. Ill.—Burke v. Molloy, 14 N.E.2d 
279, 294 Ill.App. 442. 

54. Me.—Keller v. Banks, 156 A. 817. 
130 Me. 397. 

55. D.C.—Adams v. Capital Transit 
Co., 154 F.2d 859, 81 U.S.App.D.C. 
78. 

56. D.C.—Coleman v. Chudnow, Mun. 
App., 35 A.2d 925. 

57. Mo.—Woisman v. Arrow Truck¬ 
ing Co., App., 176 S.W.2d 37. 

58. Minn.—Brandsoy v. Bromeland, 
225 N.W. 162, 177 Minn. 298. 

59. R.I.—Cunningham v. Walsh, 163 
A. 223, 53 R.I. 33. 
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volves a collision at an intersection, a statute per¬ 
taining to the right of way at an intersection 
should be considered . 60 

Ordinances. A valid traffic ordinance, in effect 
at the time of the accident or collision, is admissi¬ 
ble in evidence where it is applicable to the facts of 
the case as shown by other evidence , 61 but not 
where it is inapplicable , 62 or it is immaterial to 
any theory advanced in the case , 63 or the only ques¬ 
tion to which it could be material is eliminated from 
the case , 64 or where failure, or alleged failure, to 
comply with the ordinance does not appear to have 
been the proximate cause of the accident . 65 A traf¬ 
fic ordinance is inadmissible where’it is void for un¬ 
reasonableness , 66 or it is in conflict with , 67 or has 
been superseded by , 68 a statute, or it did not be¬ 
come effective until after the accident in question . 69 

An ordinance prohibiting the operation of a mo¬ 


tor vehicle by a person under a certain age is ad¬ 
missible where the driver of an automobile in¬ 
volved in the accident is under that age . 70 Ordi¬ 
nances requiring a license for the operation of a 
taxicab, and the filing of a public liability insurance 
policy, have been held admissible for the purpose of 
paving the way to the introduction of evidence of 
an employer and employee relationship between the 
owner and the driver of a taxicab involved in the 
collision . 71 

Rules or regulations of commission or depart - 
ment. Highway rules or safety regulations adopted 
and promulgated by a state department or commis¬ 
sion under statutory authority arc, when applica¬ 
ble, admissible ; 72 and the same is true of safety 
regulations promulgated by the Interstate Com¬ 
merce Commission ; 73 but it is otherwise as to a 
rule or regulation which is not applicable , 74 or, in 


60 . N.J.—Durgett v. Public Service 
Co-ordinated Transport, 160 A. 657. 
8 N.J.Misc. 457. 

61 . Cal.—Coursault v. Schwebel, 5 
P.2d 77, 118 Cal.App. 259. 

Fla.—Blue & Gray Cab Co. v. Lowe. 

196 So. 425, 143 Fla. 129. 

Ga.—Sweet v. Awtrey, 28 S.E.2d 154. 
70 Ga.App. 334. 

Ill.—Patterson v. Aitken, 244 Ill.App. 
264—Bcnison v. Dembinsky, 241 
Ill.App. 530. 

Mo.—Kenney v. J. A. Folder & Co., 
App., 192 S.W.2d 73—White v. Has- 
burgh, App., 124 S.W.2d 660. 

Ohio.—Welch v. Canton City Lines. 

60 N.E.2d 343. 142 Ohio St. 166. 
OkL—Burton v. Ham, 166 P.2d 618, 
196 Okl. 232. 

Tex.—Stedman Fruit Co. v. Smith, 
Civ.App., 28 S.W.2d 622, error dis¬ 
missed. 

42 C.J. P 1229 note 76. 

Ordinance relating to right of way 

U.S.—Long Transp. Co. v. Do mu rat. 

C.C.A.I11., 93 F.2d 23. 

Colo.—-Bauserman v. White, 114 P.2d 
667, 108 Colo. 101—Johnsen v. 

Baugher, 22 P.2d 855, 92 Colo. 688. 
Ga.—Griffin v. Browning, 181 S.E. 

801. 51 Ga.App. 743. 

Ill.—Tuttle v. Checker Taxi Co., 279 
Ill.App. 455. 

Mo.—White v. Hasburgh, App., 124 S 
W.2d 660. 

Ordinance limiting speed 

Ga,—Hall v. Ponder, 179 S.E. 243, 50 
GaApp. 627. 

Mont.—M&rlnkovlch v. Tierney, 17 P 
2d 93, 93 Mont. 72. 

S.C.—Smith v. Carolina Milling Co.. 

167 S.E. 563, 168 S.C. 355. 

Vt.—Purington v. Newton, 49 A.2d 
98 , 114 Vt. 490. 

42 C.J. p 1229 note 76 £a] (1). 


Ordinance requiring signal before 
turning corner 

Ill—Pettit v. Well-McLain Co., 25? 
Ill.App. 423. 

Ordinance requiring vehicle to be 
stopped at certain place 

Mo.—Kenney v. J. A. Folgor & Co.. 
App, 192 S.W.2d 73—Hartley v 
McKee, App., 86 S.W.2d 359 
Ordinance regulating parking 
Mass.—Mair v. Whittemore Co., 194 
N.E. 92. 289 Mass. 261. 

N.J.—Perry v. Public Service Coordi¬ 
nated Transport, 66 A.2d C17, 136 
N.J. Law 398. 

02. Ark.—Coca Cola Bottling Co. v. 

Shipp, 297 S.W. 856. 174 Ark. 130. 
Cal.—Formosa v. Yellow Cal> Co., 87 
P.2d 716, 31 Cal.App.2d 77. 

Ill.—Sheely v. Sail, 3 N.E.2d 943, 286 
Ill.App. 466—-Rutowicz v. United 
Motor Coach Co., 261 Ill App. 377. 
Mass.—Nickerson v. Boston Elevated 
By., 66 N.E 2d 193, 319 Mass. 220. 
Ohio.—Mougey v. Becker, 197 N.E. 
388, 49 Ohio App. 621—Dreihs v. 
Taxicabs of Cincinnati, 186 N.E. 
832, 46 Ohio App. 129. 

Vt.—Porter v. Fleming, 166 A. 903, 
104 Vt. 76. 

42 C.J. p 1229 note 77. 

Ordinance not shown to be applicable 

Ga.—Stewart v. Avery, 144 S.E. 218, 
38 Ga.App. 431. 

Mass.—Foschia v. First Nat. Stores, 
194 N.E. 834, 290 Mass. 90. 
Ordinances held Irrelevant 
Ohio.—Giglio v. Lasita, 55 N.E.2d 
666, 73 Ohio App. 207. 

Or.—Hanna v. Royce, 249 P. 173, 119 
Or. 460. 

S.C.—Wright v. South Carolina Pow¬ 
er Co., 31 S.E.2d 904, 205 S.C. 327. 

Whole ordinance containing many 
irrelevant sections is not admissible. 
—Stewart v. Avery, 144 S.E. 218, 38 
Ga.App. 431. 


63. Mich.—Harnau v. Haight, 165 N. 
W. 663, 189 Mich. 600. 

64. Cal —Irwin v. Golden State Auto 
Tour Corp., 171 P. 1059, 178 Cal. 
10 . 

Mo—Gurwell v. Jefferson City Lines, 
App., 192 S.W.2d 683. 

42 C J. p 1229 note 80. 

65. Kan —Allen v. Pearce Denial 
Supply Co. 88 P.?d 1057, 149 Kan. 
549 

N.Y—Curatolo v. Rochester Ice & 
Cold Storage Utilities, 8 N.Y.S.2d 
803, 255 App.DiV. 934. 

66. Ill—Hilderbrand v. Baldwin, 233 
Ill.App. 278. 

42 C.J. p 1229 note 78. 

07. Ohio—Ottgen v. Garey, 181 N.E. 
485, 41 Ohio App. 499. 

Where one section of ordinance is 
consonant with statute, it may be ad¬ 
missible, although other sections arc 
in conflict with the statute.—Ottgen 
v. Garey, supra. 

68. Tex.—Magouirk v. Klas, Civ. 
App., 23 S.W.2d 488. 

60. Ill.—Dina v. Passaglia, 23 N.E. 
2d 773, 302 Ill.App. 169. 

70. Miss.—Somerville v. Keeler, 146 
So. 721, 165 Miss. 244. 

Ohio.—Danner v. Avery, 168 N.E. 62, 
32 Ohio App. 301. 

7L Ind.—McDonald v. Swanson, 1 N. 
E.2d 684, 103 Ind.App. 171. 

72. Neb.—Trussell v. Ferguson, 239 
N.W. 461, 122 Neb. 82. 

Ohio.—Matz v. J. L. Curtis Cartage 
Co., 7 N.E.2d 220, 132 Ohio St. 271. 

73. U.S.—Interstate Motor Lines v. 
Great Western Ry. Co., C.C.A.C 0 I 0 ., 
161 F.2d 968. 

7* Okl.—Sheppard v. Scrivner-Ste- 
vens Co., 127 P.2d 159, 191 Okl. 112. 
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so far as applicable, has not been violated, 76 or 
which is not law, not having been promulgated by 
anyone authorized by law to make such a regula¬ 
tion. 76 A regulation adopted by a municipal de¬ 
partment is not admissible where it is irrelevant 77 
or it is offered for the purpose of showing the 
meaning of certain words as employed in a stat¬ 
ute. 78 

Private rules of employer. The private rules of 
a company governing the conduct of its employees 
are not admissible in an action between the compa¬ 
ny, 79 or its employee, 80 and a third person. 

§ 517. Weight and Sufficiency 

a. In general 

b. Place where injury occurred 

c. Status of injured person 

d. Identity, ownership, and status of ve¬ 

hicle 


S 517 

e. Identity of driver or person in con¬ 
trol in general 

f. Agency 

g. Knowledge and permission of owner 

h. Family purpose doctrine 

i. Joint enterprise or joint adventure 

j. Damages 

a. In General 

In actions to recover damages sustained as the result 
of the operation of motor vehicles, every fact essential 
to the cause of action or defense must be established by 
a preponderance of the evidence. 

In accord with the general rules relating to the 
weight and sufficiency of evidence in civil actions, 
particularly those applicable in actions based on 
negligence, each and every fact essential to the 
cause of action or defense in actions brought to re¬ 
cover damages for injuries sustained as the result 
of the operation of motor vehicles must be estab¬ 
lished by a preponderance of the evidence. 81 Each 
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75. Conn—Vaughn v Healy, 182 A 
166. 120 Conn 680 

76. Tonn —Long v. Tomlin. 126 S. 
W.2d 171, 22 TennApp. 607. 

77. Pol.—De Pace v. O’Neal. Super., 
54 A.2d 855. 

78. Wis —Schumacher v. City of 
Milwaukee, 243 N.W. 756, 209 Wis. 
43 

79. B C, —Eudy v. Atlantic Grey¬ 
hound I.«Incs, 191 S.E. 85, 183 S.C. 
306 

80. Ill —Streeter v Humnchouse. 
191 N E. 684, 357 Ill. 234. 

81. La—Wald v Board of Com’rs 
of Port of New Orleans, 124 So. 
701, 14 La.App. 337—I*lick v. Tusa. 
124 So. 678. 14 La. App 330—Mid¬ 
dleton v. Jordan, 120 So. 668, 10 La. 
App. 189. 

N M —Lopez v. Townsend, 82 P.2d 
921, 42 N.M. 601. 

Pa—Rymer v. Devon, Com.ri., 32 
Del.Co 271. 

4 2 C.J. p 1231 note 15 

Proof beyond reasonable doubt not 
required 

La.—James H. Demourelle & Sons v. 
Hortman Salmen Co., App., 123 So. 
352, 11 La.App. 71. 

Bvldenoe held eufloient 

(1) In general. 

La.—Lyle v. Gulllot, App., 143 So 
511. 

N.Y.—Meadows v. Lewis, 257 N.Y.S 
137, 235 App.Div. 243. 

Tex.—Sturdevant v. Hooper, Civ.App . 
101 S.W.2d 379, error dismissed. 

(2) To make prlma facie case. 

La.—Lawson v. Nossek, 130 So. 669. 

15 La.App. 207. 

N.Y.—Bara v. Ansh, 24 N.Y.S.2d 427, 
260 App.Div. 1039. 

(U. O.J.S.—18 


(3) To authorize recovery by 
plaintiff. 

IJ.S.—Cherry-Burrell Co. v Thatcher, 
CCA.Mont., 107 F.2d 65—Liberty 
Baking Co. v. Kellum, C.C.A.Pa., 79 
F.2d 931. 

Fla—Sellers v. Flat, 21 So 2d 789, 155 
Fla. 821—Postal Telegraph & Cable 
Co. v. Doyle, 167 So. 358, 123 Fla. 
695. affirmed 175 So. 515, 128 Fla. 
707—Smith v. Hickson, 157 So. 416, 
317 Fla. 122. 

Ga.—United Motor Freight Termi¬ 
nals v. Driver. 44 S E 2d 156, 75 Ga. 
App. 671—Adams v. Evans, 23 S 
K 2d 507, 68 Ga.App 544. 

Ill.—Lawson v. Beaudry, 9 N.E 2d 
260, 290 III.App. 612—Straus Nat. 
Bank & Trust Co. v. Marcus, 274 
Ill App. 597—Watson v. Trmz, 274 
111 App. 379. 

Kan.—Bohannon v. Peoples Taxicab 
Co., 64 P 2d 1, 145 Kan. 86. 

La—Whipple v. Lirette, 124 So. 160, 
II La.App. 4 85. 

Mass.—Liddell v. Middlesex Motor 
Co, 175 NR 737, 275 Mass. 346. 
Neb—Sutton v Inland Const. Co., 14 
N W.2d 387, 144 Neb 721. 

N.J.—Iaeonio v. D’Angelo, 146 A. 62, 
7 N.J.Misc 491. 

N.Y.—Kramer v. Lantry, 41 N.Y.S.2d 
118, 266 App.Div. 762, rcargument 
denied 44 N Y S 2d 172, 266 App. 
Div, 925—Trifogiio v. M. & M 
Transp. Co., 30 N.Y.S.2d 666, 263 
App.Div. 723—Hartman v. S. & M. 
Forwarding Co., 9 NYS.2d 3 74, 256 
App.Div. 889—Snyder v Jerge, 9 N. 
Y.S.2d 46, 256 App.Div. 888—Fend 
v. Nelson Bros. Coal Co., 292 N.Y.S. 
761, 249 App Div. 857, motion de¬ 
nied 295 N.Y.S. 743, 250 App.Div. 
765, affirmed 12 N.E.2d 465, 2-76 N. 
Y. 516. 


Ohio.—ATmour & Co. v. Yoter, 178 N. 

E. 596, 40 Ohio App. 225. 

Okl— Adair v. Moore. 83 P.2d 813, 
183 Okl. 563. 

Tenn.—Tennessee Coach Co. v. Hene- 
ley, 15 Tenn.App. 183. 

W.Va —Ercole v. Daniel, 141 S.E. 631. 
105 W.Va. 118. 

(4) To support verdict for defend¬ 
ant. 

U.S.—Jackson v. Missouri, Kan. & 
Okl. Coach Lines, D.C.Mo., 63 F. 
Supp 828 

Cal —Bovelte v. Los Angeles Trans¬ 
it Lines, 179 P.2d SO, 78 Cal.App. 
2d 860 

Ga—Hayden v. Lindsay & Morgan 
Co, 160 SE. 688. 43 Ga.App. 8-56. 
Ky.—Ortwein v. Droste. 228 S.W. 
3028, 191 Ky 37. 

Mass.—Orlando v. City of Brockton, 
3 N.E 2d 794, 295 Mass. 205. 

Mich.—Mulvena v. Alexander, 2’70 N. 

W. 291, 278 Mich. 265 
Minn.—Ham re v. Hamre-Hogenson 
Holding Co., 242 N.W. 377, 186 
Minn. 77. 

N.J.—Heuser v. Rothenberg, 1 A.2d 
328, 3 21 N.J.Law 14, affirmed 8 A. 
2d 391, 123 N.J.Law 319. 

N.Y —Onorato v. P Mouyios. Inc., 
41 N.Y.S.2d 285, 26-6 App Div. 750 
—Friedman v. Kyle, 40 N.YJ8.2d 
422, 266 App.Div. 710, mot on de¬ 
nied 50 N E 2d 307. 290 NY. 924, 
appeal denied 64 N.E. 658, 295 N. 
Y. 636, affirmed 65 N.E.2d 565, 296 
N.Y. 740. 

Wash.—Thornton v. Eneroth, 30 F.2d 
951, 177 Wash. 1. 

(•5) To support verdict or judg¬ 
ment in favor of certain defend- 
ants and in favor of plaintiff against 
other defendants. 
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case must be decided on its own peculiar facts and 
the inferences that the trier of the fact is reason¬ 
ably entitled to draw from the whole situation pre¬ 
sented. 82 Theories as to what actually happened 
cannot take the place of evidence. 88 

b. Place Where Injury Occurred 

QeneraJ rules are applicable to determine weight and 


61 C.J.S. 

sufficiency of evidence ae to place where accident occur¬ 
red or etatue thereof. 

General rules of evidence have been applied in 
determining the weight and sufficiency of the evi¬ 
dence as to the place where the accident occurred, 84 
or the status of the place as whether or not it is a 
public highway, 85 or the status of the place as 
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Fla.—Ford Motor Co. v. Floyd, 188 
So. 601, 137 Fla. 301. 

N.Y.—Burke v. Speziale, 26 N.Y.S. 
2d 299, 261 App.Div. 912—Agnello 
v. Weissglass Gold Seal Dairies 
Corp., 23 N.Y.S.2d 122, 260 App.Div. 
925, *1039—Genovese v. Buffalo 
Plate & Window Glass Corpora¬ 
tion, 8 N.Y.S.2d 742, 255 App.Div. 
1031. 

(•6) To sustain recovery from driv¬ 
er and from owner of motor vehi¬ 
cle. 

U.S.—L. A. Wood & Co. v. Taylor, C. 

C.A.Ga., 154 F.2d 548. 

Ind.—Marshall v. Temperley, 192 N. 
E. 106, 100 Ind.App. 131. 

(7) To sustain verdict against par¬ 
ents for injuries by minor Cr ver 
of motor vehicle.—Paschall v. Sharp, 
110 So. 387, 215 Ala. 304. 

(8) To justify verdict against hus¬ 
band for Injuries by wife—Perry v. 
McLaughlin, '297 P. 554, 212 Cal 1— 
Nuttall v. Walton, Cal., 283 P. 66. 

(9) To support findings. 

U.S.—Cherry-Buirell Co v. Thatch¬ 
er, C.C.A.Mont., 107 F.2d 65. 

Cal.—Pontius v. McL-iin, 298 P. 541. 
113 Cal.App. 452—Briggs v. Jess 
Mead, Inc., 270 P. 263. 93 Cal.App. 
666 . 

Ga.—Eidson v. Felder, 26 S E.2d 41, 
69 Ga.App. 225. 

La.—White v. Tinsley, App. f 154 So. 
762. 

N.Y.—Jones v. Gray. 45 N.Y,S.2d 519. 
267 App.Div. 242. stay granted 47 
N.Y.S.2d 281, 267 App.Div. 853, ap¬ 
peal denied 47 N.Y.S.2d 606, 267 
App.Div. 926. 

Evidence held insufficient 

(1) In general. 

Ind.—Frymier v. Butler, 39 N.E.2d 
809, 110 Ind.App. 531. 

Pa.—Miller v. Gutherle, 191 A. 61, 
325 Pa. 495. 

(2) To support verdict for plain¬ 
tiff. 

Ala.—Watkins v. Reinhart, 9 So.2d 
113, 243 Ala. 243. 

Anz.—Johnston v. Hare, 246 P. 546, 
30 Ariz. 253. 

Conn.—Koops v. Gregg, 32 A.2d 653, 
130 Conn. 185. 

Ill.—Palmer v. Miller, 43 N.E 2d 973, 
380 Ill. 256. 

Ky.—Sanders v. Lakes, 109 S.W.2d 
86, 270 Ky. 98. 

La.— Nubs v. MacKenzle, App., 4 So. 
2d 845—McCalmont V. Sterkx, 5 
La.App. 730. 


Me.—Copp v. Paradis, 157 A. 228, 130 
Me. 464. 

Mass.—Kindell v. Ayles, 160 N.E 
818, 263 Mass. 244 

N.J.—Bucossi v. Marrocco, 186 A. 

456, 14 N.JMIsc. '562. 

N.Y.—Passcunante v. Rothenberg 
Cruller Bakery, 30 N.Y S.2d 705. 
263 App.Div. 727, reargument de¬ 
nied 32 N.Y.S.2d 143. 263 App. 
Div. 843, affirmed 43 N E 2d 715, 
289 N.Y. 5'70. 

Wash.—Robinson v. Ebert, 39 P.2d 
992, 180 Wash. 387. 

(3) To support verdict for defend¬ 
ant.—Sorensen v. Hunter, 52 N.Y.S. 
2d 872, 268 App Div 1078. reargu¬ 
ment denied 56 N.Y S 2d 404, 269 
App Div. 808—Lembach v. Lester, 28 
NYS2d 108, 262 App Div. 817—De- 
Lava] Sales & Service v Va’k, 16 
N.Y.S 2d 889, 258 App.Div 968—Don¬ 
ahue v. Meaglcy, 221 N.Y.S. 707, 220 
App Div. 469. 

Weight of testimony 

(1) The testimony of witness who 
witnessed actual impact between mo¬ 
tor vehicle and truck or saw it a 
split second after collision, so as 
to obtain a mental picture thereof, 
must be given considerable weight. 
—Montifue v. American Mut. Lia¬ 
bility Ins. Co.. La App., 26 So 2d 407. 

(2) Testimony that witness ob¬ 
served collision on dark and foggy 
night from point some fifty yards 
from the scene of the collision was 
properly disregarded, where testi¬ 
mony was contradictory and to be¬ 
lieve witness’ testimony court would 
have to disbelieve all of plaintiffs’ 
and defendants’ witnesses.—Middle- 
ton v. Scaife, La.App., 190 So. 829, 
followed in Midyett v. Scaife, 190 
So. 832. 

(3) Testimony of witness who 
made an examination at scene of 
collision on heavily traveled road 
more than thirty hours thereafter 
had no probative value.—Lee Way 
Motor Freight v. True, C.C.A.Okl., 
165 F.2d 38. 

(4) Fact that one witness in mo¬ 
tor vehicle accident case Is positive 
and opposing witness uncertain may 
be reason to give greater weight to 
testimony of one than the other.— 
Lelser v. Thomas, La.App„ 150 So. 
81, rehearing refused 150 So. 670. 
Estimates of witness** 

Witness’ testimony as to scene, 
location, and distance are estimates 
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which jury must consider with all 
other evidence and circumstances 
disclosed—Glover v. Vernon, 285 N. 
W. 652, 226 Iowa 1089. 

Fhysloal foots held not to prevent 
recovery by plaintiff 
Pa —Steinbacher v. Achey, Com.Pl, 
45 Lanc.L.Rev. 471. 

Tenn.—American Tobacco Co. v. Zol- 
ler, 6 Tenn App 390. 

82. Wash.—Davis v. Browne, 147 P. 
2d 263, 20 Wash.2d 219. 

83. Pa.—Lithgow v. Llthgow, 5 A. 
2d 573. 334 Pa 262—Rymer v. Dev¬ 
on. Com.Pl., 32 Del Co. 271. 

84. Colo—Campbell v. Trate, 149 P. 
2d 380. 112 Colo. 265. 

Conn.—Muse v. Page, 4 A.2d 329, 125 
Conn. 219. 

Mo —Blackburn v. Ready-Mixed Con¬ 
crete Co, App., 188 S.W 2d 526. 
Evidence held sufficient 

(1) To show that accident occur¬ 
red In municipality.—Wilhelm v. 
Hersh, Mo.App., *50 S.W 2d 735. 

(2) To sustain inference that col¬ 
lision occurred on south, rather than 
north, side of intersection —Poole v. 
Perretz, 127 So. 439, 13 La App 110. 
Evidence held insufficient 

(1) In general.—Finney v. Frevel, 
37 A.2d 923, 183 Md 355—Gloyd v. 
Wills, 23 A.2d 665, 180 Md 161 

(2) To prove place of collision. 
Ill.—Sturgeon v. Quarton, 44 N.E. 2d 

766, 316 111.App. 308. 

Va—Hagaman v. Vanacore, 28 S.E. 
2d 633, 182 Va. 312. 

(3) To show that accident hap¬ 
pened In residential district.—Dona- 
ho v. Large, 158 <S.W.2d 417, 25 Tenn. 
App. 433. 

Circumstantial evidence held sugges¬ 
tive of point of collision 

(1) Location of oil spots, proven 
to have been caused by drainage 
from one of the colliding vehicles. 
—Nuss v. MacKenzle, La.App., 4 So. 
2d 84*5. 

(2) Skid marks.—Evans v. Cru- 
sott, 97 S.W.2d 569, 265 Ky. 693. 

86. Evidence held suttoient 

(1) To establish that accident oc¬ 
curred on public highway.—Villegas 
v. Strohm, 297 P. 588, 112 Cal.App. 
633—Laubscher v. Blake, 46 P.2d 
836, 7 Cal.App.2d 876—42 C.J. p 1231 
note 18. 

(2) To warrant finding that street 
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whether or not it is a street intersection. 8 * 
c. Status of Injured Person 

Where the fact It In Ittue, the party having the bur. 
den of proof mutt establish by a preponderance of the 
evidence the status of the Injured person; circumstan¬ 
tial evidence may be sufficient for the purpose. 


Where such fact is in issue, the party having the 
burden of proof must establish by a preponderance 
of the evidence the status of the injured person, 87 
whether he is a traveler, or a trespasser, 88 invitee, 89 
licensee, 90 or guest; 91 and circumstantial evidence 


was highway.—Phillips v. Henson, 
30 S.W.2d 1065, 326 Mo. 282. 

(3) To show that road on which 
collision occurred was not public 
street or highway, but private road. 
—Sills v. Forbes, 91 P.2d 246, 33 Cal. 
App 2d 219. 

Proof of how street became highway 
unnecessary 

Ind.—Wagoner v. Hose, 193 N.E. 108, 
100 Ind.App. 192. 

88. Evidence sufficient to establish 
that accident occurred at street 
intersection 

Wash.—Yanase v. Seattle Taxicab, 
etc., Co., 157 P. 1076, 91 Wash. 415. 

87. N.Y.—Bogart v. New York, 93 
N.E. 937, 200 NY. 379, 21 Ann. 
Cas. 466. 

Evidence held sufficient 

(1) To establish that injured par¬ 
ty was not a mere volunteer. 

Ind —Daugherty v. Hunt, 38 N.E 
2d 250, 110 Ind App 264 
Mo —Nolan v. Joplin Transfer & 
Storage Co, Mo App., 203 S.W.2d 
740. 

(2) To support finding that one 
riding In motor vehicle was not em¬ 
ployee of driver or of company — 
Sumner v. Edmunds, 21 P 2d 159, 130 
Cal.App 770 

(3) To establish that relationship 
of master and servant existed be¬ 
tween injured party and one of the 
defendants at the time of the acci¬ 
dent— Mai kow.sk l v. Diasparra, 65 N. 
Y S 2d 449, 271 App Div. 827, affirm¬ 
ed 74 N E 2d 550, 297 N.Y. '568, re- 
argument denied 75 N E 2d 269, 297 
NY SOS. 

(4) To show that plaintiff was rid¬ 
ing with driver’s express consent.— 
liaise v. Hollifleld, 164 S.E. 657, 158 
Va. 498. 

Evidence held insufficient 

Mass.—Ballan v. Ogasslan, 179 N.E. 

232, 277 Mass. 52*5, 78 A.L.R. 1021. 
Pa.—Stefan v. New Process Laundry 
Co.. 185 A. 734, 323 Pa. 378. 

83. N.Y.—Bogart v. New York, 93 
N.E. 937, 200 N.Y. 3'79, 21 Ann.Cas. 
466. 

Evidence held sufficient 

To establish that injured party 
was not a mere trespasser. 

Mo.—Nolan v. Joplin Transfer & 
Storage Co., App., 203 &.W.2d 740. 
Tex—Morris v. Sanders, Civ.App.. 
55 S.W.2d 594. 

Va.—Morris v. Peyton, 139 S.E. 500, 
148 Va. 812. 


Evidence held insufficient 

To establish any relation of plain¬ 
tiff to defendant other than as tres¬ 
passer.—Clark v. Harnischfeger 
Sales Corporation, 2>64 N.Y.S. 873, 
238 App.Div. 493. 

89. Evidence held sufficient 

(1) To establish that injured par¬ 
ty was invitee. 

Ind.—Daugherty v. Hunt, 38 N.E 2d 
250, 110 Tnd.App. 264. 

La—Johnson v. National Casualty 
Co., App . 176 So. 235. 

Mass.—Cook v. Cole, 174 N.E. 271. 
273 Mass. 657. 

Mo —Nolan v. Joplin Transfer & 
Storage Co., App, 203 -S W.2d 740. 
N.J—Wright v. Beith, 157 A. 840. 
9 N J.Misc. 1183—l’ugley v. Toter, 
155 A. 133, 9 N.J.Misc. 567. 

Va—Virginia Stage Lines v. Spen¬ 
cer, 36 S.E. 522, 184 Va. 870. 

(2) To sustain finding that de¬ 
fendant invited injured party to ride 
and permitted him to stand on fen¬ 
der of truck—Morris v. Peyton, 139 
S.E 500, 148 Va. 812. 

(3) To show that employee in 
charge of truck had apparent au¬ 
thority to invite injured employee 
to ride—Rice v. City of Portland, 17 
P.2d '562, 141 Or 205. 

(4) To sustain verdict against 
truck driver’s employer for inju¬ 
ries sustained by boy, mounting 
truck while assisting in making de¬ 
liveries.—Dyer v. McCorkle, 280 P. 
965, 208 Cal. 216. 

Evidence held insufficient 

(1) To support finding of invita¬ 
tion of defendant. 

Ky —Wigginton Studio v. Reuter’s 
Adm’r, 71 S.\V.2d 14, 254 Ky. 128. 
Mass.—Welch v. O’Leary, 191 N.E. 
377, 287 Mass. 69. 

N.J—Morlock v. Kohn, 145 A. 627, 
7 N.J.Misc. 381. 

(2) To establish that truck driv¬ 
er had apparent authority to invite 
strangers to ride i>n truck with him. 
—Lipscomb v. News Star World 
Pub. Corporation, La.App., 5 So.2d 
41. 

(3) To support finding that plain¬ 
tiff was not invited to ride with de¬ 
fendant.—Left v. Lafer, 150 A. 59, 8 
N.J.Misc. 319. 

90. Evidence held sufficient 

(1) To establish that injured per¬ 
son was licensee.—Babcock & Wil¬ 
cox Co. v. Nolton, 71 P.2d 1061, 58 
Nev. 138. 

(2) To establish that injured par¬ 
ty was not a mere licensee.—Nolan 
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v. Joplin Transfer & Storage Co., 
Mo.App., 203 S.W.2d 740. 

91. Ill.—Barnett v. Levy, 213 Ill. 
App. 129 

Weight and sufficiency of evidence 
of negligence in action by guest 
against owner or operator of ve¬ 
hicle see infra 8 518 q. 

Clear proof required 

Party relying on guest statute 
must clearly establish that plaintiff 
was guest within statute.—Dobbs v. 
Suginktt. 185 P.2d 784, 117 Colo. 218. 
Evidence held sufficient 

(1) In general. 

Mass—Nichols v. Rougeau, 187 N.E. 
710, 284 Mass 371—Haines v. 

Chereskie, 16 N.E 2d 680, 301 Mass. 

112 . 

N.Y.—Lamlca v. Vollmer, 63 N.Y.S, 
2d 31, 270 App.Div. 1063. 

(2) To establish that injured par¬ 
ty was guest. 

Ark—Ward v George, 112 S.W.2d 
30, 195 Ark 216. 

Ill.—Bum v. Bain, 12 N.E.2d 686, 
293 Ill App. 638. 

Iowa.—Claussen v Johnson's Estate, 
278 NW. 297, 224 Iowa 990. 

La—Grantham v. Smith, 132 So 805, 
18 La App. -SIO. rehearing denied 
134 So. 263, and reversed on other 
grounds Lornnce v. Smith, 138 So. 
871, 173 La. 8'83. 

Mass—Jacobson v. Stone, 1‘78 N.E. 

636, 277 Mass 323. 

Mo—Treadway v. United Rys. Co. 
of St. Louis, 253 S.W. 1037, 300 
Mo. 156. 

N.H —Lee v. Chamberlain, 148 A. 
466. 84 NIL 1S2 

Or.—Rauch v. Stecklcin, 20 P2d 387, 
142 Or. 286. 

Vt.—Huestis v. Lapham's Estate, 32 
A.2d 115, 113 Vt. 191. 

Wash.—Adair v. Newkirk, 268 P. 163, 
148 Wash. 165. 

Wis.—Itenich v. Klein, 283 N.W. 288, 
230 Wis. 123. 

(3) To show that Injured person 
was not passenger for compensation. 
Cal.—Phillips v. Harper, 140 P.2d 

686, 60 Cal.App.2d 298—Humph¬ 
reys v. San Francisco Area Coun¬ 
cil, Boy Scouts of America, 139 P. 
2d 941, 22 Cal.2d 436—Christ v. 
O’Neil, 83 P.2d 96, 28 Cal.App.2d 
651—McCann v. Hoffman, 70 P.2d 
909, 9 Cal.2d 279. 

Nev.—Mitrovlch v. Pavlovich, 114 P. 

2d 1084, 61 Nev. 62. 

Or—Smith v. Williams, 178 P.2d 710, 
180 Or. 626, 173 AL.R. 1220. 

(4) To warrant conclusion that 
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evidence may suffice. 

d. Identity, Ownership, and Status of Vehicle In order that plaintiff may recover against de- 

. . A . . . A ,_ , . fendant, there must be sufficient proof as to the 

In order to support a recovery for plaintiff, sufficient ... \ , ... ..... j . . A 

proof as to the Identity and ownership of the vehicle identity of the vehicle which injured plaintiff,*' 51 and 


transaction between guest and host 
did not constitute a “payment for 
transportation" within guest statute. 
—Srajer v. Schwartzman, 188 P.2d 
971, 164 Kan. 241—Pilcher v. Erny, 
124 P.2d 461. 156 Kan. 257. 

(5) To warrant finding or conclu¬ 
sion that Injured party was not mere 
guest. 

Cal.—-Weddle v. Loges, 125 P.2d 914, 
52 Oal.App.2d 115—Sullivan v. 
Richardson, 6 P.2d 667, 119 Cal. 
App. 867. 

Ill.—:Foale v. Linsky, 279 Ill.App. 68. 
Mass.—Weida v. MauDougall, 16 N. 
E.2d 60, 300 Mass. 521. 

(6) To Justify finding that occu¬ 
pant was riding for owner’s benefit 
and protection. 

Mass.—Marshall v. Carter, 1*7 N.E.2d 
206. 801 Mass. 372—Walker v. 

Lloyd, 4 N.E.2d 306. 295 Mass. *507. 
Ohio.—Edeistein v. Kidwell, App., 38 
N.E.2d 436, reversed on other 
grounds 41 N.E.2d 564, 139 Ohio 
St. 595. 

Va.—White v. Gregory, 170 S.E. 739, 
161 Va. 414. 

(7) To show that plaintiff was 
passenger. 

Cal.—Sumner v. Edmunds, 21 P.2d 
159, 130 CaLApp. 770. 

N.Y.—Malkowski v. Dlasparra, 59 N. 
Y.S.2d 417. 270 App.Div. 768. 

(8) To show that injured party 
was passenger for’hire. 

Cal.—Whitechat v. Guyotte. 122 P.2d 
47. 19 Cal. 2d 428—Sullivan v. 

Richardson, 6 P.2d 667, 119 Cal. 
App. 867. 

Mass.—Haines v. Chereskle, 16 N.E. 
2d 680, 301 Mass. 112—Nichols v. 
Rougeau, 187 N.E. 710, 284 Mass. 
371. 

(9) To warrant finding that guest 
relationship which earlier existed 
had terminated.—Fone v. Elloian, 7 
N.E.2d 737, 297 Mass. 129. 

(10) To support finding that vio¬ 
lation of rule forbidding defendant's 
drivers from carrying passengers 
was so common and notorious as to 
have been abrogated.—Manion v. 
Waybrlght, 86 P.2d 181. 59 Idaho 
443. 

(11) To establish that employer 
gave no actual or implied consent 
that decedent might ride on em¬ 
ployer's truck.—Electrio Bakeries v. 
Stacy's Adm'r, 66 S.W.2d 70. 252 Ky. 
20 . 

Evidence held insufficient 
(1) In general. 

Mass.—Dineasoff v. Casey, 29 N.E.2d 
25, 806 Mass. 656—Perkins v. 


Gardner. 191 N.E. 350, 287 Mass. 
114. 

N.D—Bentley v. Oldetyme Distillers, 
289 N.W. 92, 69 N.D. 587. 

(2) To show that injured party 
was guest.—Stefan v. New Process 
Laundry Co., 185 A. 734, 323 Ta. 373. 

(3) To show that injured person 
was a paying passenger. 

Ark.—Froman v. J. R. Kelley Stave 
& Heading Co., 120 S.W.2d 164, 196 
Ark. 808. 

Cal.—Whitechat v. Guyette, 122 P.2d 
47. 19 Oal.2d 428—Jemkms v. Na¬ 
tional Taint & Varnish Co., 61 P. 
2d 780, 17 Cal App 2d 161. 

Fla.—McDougald v. Couey, 9 So.2d 
187, 150 Fla. 748. 

(4) To show that injured party 
was not guest.—Sullivan v. Harris, 
276 N.W. 88, 224 Iowa 345. 

(5) To establish that plaintiff was 
riding in the automobile without 
giving compensation within the 
guest statute.—Kruzie v. Sanders, 
143 P.2d 704, 23 Cal.2d 237. 

(6) To show an implied waiver by 
defendant company of its rule pro¬ 
hibiting any one other than its em¬ 
ployee to ride upon its trucks, so 
as to authorize holding defendant 
company liable for death of guest 
riding at driver’s invitation.—Mon¬ 
roe Motor Exp. v. Jackson, 45 S E. 
2d 445, 7G Ga App. 280—Monroe Mo¬ 
tor Exp. v. Jackson, 38 S.E 2d 863, 
74 Ca.App. 148. 

92. Nev.—Babcock & Wilcox Co. v. 
Nolton, 71 P.2d 1051, 68 Nev. 133. 

Employer's consent to truck driv¬ 
er’s engaging boy to assist in deliv¬ 
eries could be implied from custom, 
usage, or conduct, without direct 
evidence, in boy’s action for injuries, 
r- Dyer v. McCorkle, 280 P. 9-65, 208 
Cal. 216. 

93. Ky.—Race v. Chappell, 202 S.W. 
2d 626, 304 Ky. 788. 

Evldenoe as to identity held suffi- 
oient 

Cal.—Hughes v. Hartman, 273 P. 660, 
206 Cal. 199—Lake v. Churchill, 67 
P.2d 107, 20 Cal.App.2d 411. 

Ga.—Davies v. Hearn, 164 S.E. 278, 
46 Ga.App. 276. 

La.—Garbarino v. B. & R. Transfer 
Co., App., 20 So.2d 425—Cooper v. 
Kenhard, App., 192 So. 534—Bul¬ 
lock v. Fidelity & Casualty Co. of 
New York, App., 187 So. 93—Lovoi 
v. R. F. Mestayer Lumber Co., 
App., 185 So. 473, rehearing denied 
186 So. 101—Pegg v. Toye Bros. 
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Yellow* Cab Co., App., 167 So. 896 
—Miley v. Marx, App., 147 So. 
550—James v. J. S. Williams & 
Son, App., 143 So. 84, reinstated 
146 So. 335, affirmed 150 So. 9, 
177 La. 1033—Rossi v. Cust, 136 
So. 103, 17 La.App. 349—Herrin v. 
Laundry & Dry Clraning Service, 
128 So. 199, 14 La.App. 97. 

Mich.—Zolton v. Rotter, 32 N.W.2d 
30, 321 Mich. 1. 

Mo.—Vanausdall v. Schorr, App., 168 
S W.2d 110. 

Pa.—Reed v. Horn’s Motor Express, 
187 A. 275, 123 Pa Super. 411. 

Va—Beasley v. Whitehurst, 147 S.E. 
194, 152 Va. 305. 

Wash.—Phelan v. Jones, 4 P.2d 516, 
164 Wash. *640. 

Evidence as to Identity held insuffi¬ 
cient 

Ark—Southwestern Transp. Co. v. 
Chambliss, 12’5 S.W 2d 123, 197 
Ark. 865. 

Conn.—Clark v. Connecticut Co., 44 
A 2d 706, 132 Conn. 400. 

La—Schepp v. Coca-Cola Bottling 
Co., App., 160 So. 413—Davis v 
Texas Lumber Co., App., 146 So. 
788. 

Md.—Morris v. Twigg, 58 A.2d 719. 
Mass —Atlas v. Silsbury-Gamble 
Motors Co., 180 N.E. 127, 278 Mass. 
279. 

Mich.—Davis v. Belmont Creamery 
Co., 274 N.W. 749, 281 Mich. 165. 
Neb.—Hahn v. Doyle, 286 N.W. 389, 
136 Neb. 469. 

Pa.—Epler v. Travis, 19 A. 2d 146, 
341 Pa. 299. 

Weight of evidence 

Testimony of motorist, identifying 
a truck encountered after he was 
forced off road as the one responsi¬ 
ble for his accident, based on mo¬ 
mentary glimpse of the offending 
vehicle, had no evidential value apart 
from the observations on which the 
conclusion as to identity was based, 
and mere fact that defendant's truck 
was intercepted at a point twenty 
mileB from scene of accident, pro¬ 
ceeding in direction in which offend¬ 
ing vehicle had been moving, was of 
slight probative value in establish¬ 
ing identity of vehicle responsible 
for the accident.—Morris v. Twigg, 
Md., <68 A.2d 719. 

Failure to identify vehlole at aoene 
Pedestrian's failure at scene of 
accident to state that he was struck 
by defendant's vehicle was entitled 
to little, if any, consideration, where 
pedestrian was suffering from shock. 
—Sanders v. Newsome, 19 S.E.2d 
888, 179 Va. 682. 
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general rules have been applied in determining the 
weight and sufficiency of evidence as to the status 
of a vehicle involved in an accident, 94 or the own¬ 
ership of a damaged vehicle. 96 There must be evi¬ 
dence from which the jury can reasonably infer 
that the vehicle causing the injury is owned by de¬ 


fendant, 99 or under his control, 97 and there can be 
no recovery when it is merely a matter of conjec¬ 
ture, surmise, speculation, or suspicion. 98 Plaintiff 
is required to prove defendant's ownership by a 
preponderance of the evidence; 99 but slight evi¬ 
dence of a substantial nature is sufficient to estab- 


84. Evidence held sufficient 

(1) On question whether nonreg- 
lstered vehicle was trespasser, to 
warrant finding that owner had reg¬ 
ular place of abode in state for more 
than thirty days.—Avila v. Du Pont, 
180 N.E. 124, 278 Mass. 83 

(2) To warrant finding that plain¬ 
tiff’s erroneous statement in regis¬ 
tration application constituted heed¬ 
less or reckless conduct in view of 
known facts, and hence was not a 
4< mlstake” within statute —Munson 
v. Pay State Dredging & Contracting 
*Co . 50 N E 2d 633, 314 Mass 485. 

(3) To show that status of vehicle 
was that of “business vehicle,” kept 
by dealer for sale and for use in 
dealer’s business —Waters v. Hays, 
Mo.App., 130 S W 2d 220 

Evidence held insufficient 
Mass.—Crcan v. Boston Elevated Ry 
Co., 198 N.E 172, 292 Mass. 226 

95. Mass—Dunn v Merrill, 34 NE 
2d 498, 309 Mass 174 

Evidence held sufficient 

(1) To establish plaintiff's owner¬ 
ship 

La—\clam v English, App . 21 So 
2d 633 

Mass—McTigue v Ryan, 190 NE 
<33, 286 Mass 515 , 

Da—Draude A: Donnelly v Alfred 
Wolslcnholmc A Son, SO I\i Super 
428. 

(2) To establish that truck was 
registered in name of female plain¬ 
tiff—-Burns v Winchell, 25 N.E 2d 
752, 305 Mass. 276. 

Evidence held insufficient 

(1) To show ownership by plain¬ 
tiff.—Lively v. State, La.App , 15 So 
2d 617. 

(2) To show that pole ownership 
of truck was not in female plaintiff 
—Bums v. Winchell, 25 N.E 2d 752, 
305 Mass. 276. 

96. Ky.—Oldfield v. Owens, 165 S. 
W.2d 952, 292 Ky. 183. 

Evidence held sufficient 
D.C.—Mason v. Automobile Finance 
Co., 121 F.2d 32, 73 App.D C. 284. 
Tex.—Globe Laundry v. McLean. 

Civ.App., 19 S.W.2d 94. 

Evidence held insufficient 
U.S.—Constitution Pub. Co. v. Dale, 
C.C.A.A1&., 164 F 2d 210. 

97. N.H.—Hutchins v. John Hancock 
Mut. Life Ins. Co., 192 A. 498, 89 N. 
H. 79. 

Evidence held insufficient 

(1) In general.—McKissick v. In¬ 


terstate Transit Linen, Mo.App., 201 
S.W 2d 189. 

(2) To support finding that bus 
company was not operating bus col¬ 
liding with vehicle of plaintiff—Ingle 
v. Bay Cities Transit Co., 164 P.2d 
508, 72 Cal App.2d 283. 

93. Ky.—Oldfield v Owens, 165 S. 

W.2d 952, 292 Ky. 183. 

99. Fa.—Bowling v. Roberts, 83 A. 
600, 235 Fa. 89. 

S.C.—Craig v. Clearwater Mfg. Co., 
200 SE. 765, 189 S.C. 176. 

Evidence held sufficient 

(1) In general—Association of In¬ 
dependent Taxi Operators v Kern, 13 
A.2d 374, 178 Md 252, 131 A.L.R. 792. 

(2) To show ownership. 

Ala.—Shipp v Davis, 141 So. 366, 25 
Ala. App 101. 

Ariz—Powell v Langford, 119 P.2d 
230, 58 Ariz 281 

Ark.—Arkansas Baking Co. v. Wy¬ 
man, 47 S W 2d 45. 185 Ark 310 
Cal—Pearson v Whitworth, 171 P.2d 
745, 75 Cal.App.2d 751— Hill v. 

Fowble, 149 T\2d 862. 65 Cal.App.2d 
25—Helmuth v. Frame, 116 P.2d 
846. 46 Cal App 2d 372. 

Conn—Denos v. Giovanelii, 200 A. 
573, 124 Conn. 4 64—Larsen v. 

Thomas, 176 A. 400, 119 Conn. 335 
Ga—Lunsford v. Carden, 13 S K 2d 
192, 64 <5a.App 319- Holland v. 

Bullock, 190 SE 877, 55 (3a App 
605 — Warren v. Brown, 189 SE 67.' 
51 Ga \pp. 769—Davies v. Hearn, 
164 SE. 273, 45 Ga App. 276. 

Ill —Watson v Trinz. 274 Ill App 379 
—Whipkey v. Ashbaugh, 2G7 Ill. 
App 452 

Iowa—Lange v Bedell, 212 N.W. 354, 
203 Iowa 1194. 

Ky —Union Transfer & Storagp Co. 
v Fryman’s Adm’r, 200 S.W.2d 953, 
304 Ky. 422. 

La—Baquie v. Meraux, 123 So. 338, 
11 La App 368—Giangrosso v. 

Schweitzer, 3 23 So 127, 10 La.App. 
777—yEtna Casualty & Surety Co 
v. Crescent Forwarding & Trans¬ 
portation Co., 120 So. 798, 10 La 
App. 31—Vuillemot v. August J. 
Claverie & Co., 125 So. 168, 12 La. 
App. 236 

Mass.—Kzcowskl v. Johnowicz, 192 
N.E. 6, 287 Mass. 441—Nash v. 
Lang, 167 N E. 762, 268 Mass. 407— 
Lokarozyk v. Dupre, 163 N.E. 642, 
265 Mass. 33. 

Mich.—Sutzer v. Allen, 209 N.W. 918, 
236 Mich. 1. 

Minn—Krinke v. Timm, 1 N.W.2d 
866, 211 Minn. 510—Flaugh v. Egan 
| Chevrolet, 279 N.W. 582, 202 Minn. 
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615—Jasinuk v. Lombard, 250 N. 
W. 568, 189 Minn. 594. 

Miss.—Atwood v. Garcia, 147 So. 813, 
167 Miss. 144. 

Mo.—Day v. Banks. App., 143 S.W.2d 
68—Wells v. Wells, App., 48 S.W.2d 
109. 

NH—Carroll v. Dane, 196 A. 626, 89 
NH. 233. 

N.J —Ceslak v. Krause, 156 A. 461, 
108 NJ.Law 350. 

N.Y—Rathfelder v. Flag, 12 N.Y.S.2d 
136, 257 AppDiv. 71, affirmed 24 N. 
E.2d 984, 282 N.Y 563—Mitchell v. 
Gilmour, 9 N Y.S.2d 45, 256 App. 
Div. 893, appeal denied—Gerard v. 
Simpson, 299 N.Y.S. 348. 252 App. 
Div 340—Hotop v English & 
Greenfader. 289 N Y S. 155, 248 

App Div. 774—Callahan v. Berg¬ 
man, 258 N.Y.S. 296. 236 App.Div. 
116, affirmed 185 N E. 722, 261 N.Y. 
523. 

Ohio.—Holmes v. Yellow Taxicab Co., 
162 N.E 710. 28 Ohio App. 382. 

Pa.—Reed v. Horn’s Motor Express, 
187 A 275, 123 Pa Super. 411. 

Tenn.—Emert v. Wilkerson, 7 Tenn. 
App. 269—Kelley-Powell Co. v. 
Landen, 7 Tenn.App. 92. 

Tex—Reilly v. Buster, Civ App , 52 
S W.2d 621. reversed on other 
grounds 82 S.W.2d 931, 125 Tex. 323 
—Connor v Crain, Civ App , 289 S. 
W. 712. 

Va—Piccolo v. Woodford, 35 S.E.2d 
393, 184 Va 432. 

Wash—Forsherg v. Tevis, 71 P.2d 
358, 191 Wash. 355 

Wis.—Reynolds v. Wargus, 2 N.W.2d 
842, 240 Wis. 94. 

42 C.J. p 1231 note 20 [a]. 

(3) To establish prima facie case. 
—Voegeli v. Waterbury Yellow Cab 
Co., 150 A. 303, 111 Conn. 407, 69 A. 
L.R. 902. 

Evidence held insufficient 

(1) To show ownership. 

US—Constitution Pub. Co. v. Dale, 
CCA Ala, 161 F 2d 210. 

Ala—Mi-Lady Cleaners v. McDaniel, 
179 So. 908, 235 Ala. 469, 116 A L.R. 
639. 

D.C.—Page v. D. M. D. Taxi Corpora¬ 
tion, 92 F.2d 218, 67 App.D.C. 294. 
Ga.—Hayden v. Lindsay & Morgan 
Co., 160 S.E. 688, 43 Ga.App. 855. 
Ky.—Davis v. Bennett’s Adm’r, 132 
S.W.2d 334, 279 Ky. 799—Towles v. 
Perkins, 98 S.W.2d 27, 266 Ky. 26. 
La.—Gondolfo v. O'Berry, App., 12 
So.2d 636—Taylor v. Victoria Nav. 
Co., App., 176 So. 519—Hardin v. 
Lyles Laundry, App., 140 So. 161. 
Mass.—Petruzziello v. Borselli, 72 N. 
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lish defendant’s ownership, 1 and defendant’s own¬ 
ership may be shown by circumstantial evidence. 2 

Defendant's name on vehicle . Proof that defend¬ 
ant’s name was printed on the vehicle is not con¬ 
clusive evidence of his ownership of the vehicle, 3 
but it is at least a circumstance tending that way in 
the absence of any contravening proof, 4 and such 
evidence has frequently been held sufficient to estab¬ 
lish ownership. 5 Where another whose name was 
also on the vehicle admitted ownership, however, 
proof that defendant's name was placed on the ve¬ 
hicle for advertising purposes will warrant denial of 
recovery against defendant. 6 

License or registration in defendant's name . Al¬ 


though it has been said that the taking out of a li¬ 
cense in one’s own name does not of itself consti¬ 
tute proof of ownership, 7 it is a circumstance tend¬ 
ing to prove ownership, 3 and evidence of license or 
registration in defendant’s name, in connection with 
other evidence in the case, has frequently been held 
sufficient to establish ownership. 9 The fact that a 
person who made application for the registration of 
a motor vehicle is found using a motor vehicle 
which bears the number issued therefor constitutes 
substantial evidence that the person who made the 
application is the owner thereof. 19 

Rebuttal . Positive, unequivocal testimony that 
defendant was not the owner will rebut a contrary 
presumption arising from the evidence, 11 but a pre- 


E.2d 430, 321 Mann. 749—Atlas v. 
Silsbury-Gamble Motors Co.. 180 N. 
E. 127, 278 Mass. 279. 

Mich—La Hay v. Nelson, 263 N.W. 
419, 273 Mich. 435. 

Okl.—Star v. Brumloy, 263 P. 1086, 
129 Okl. 134. 

Pa.—Little v. Four Wheel Drive 
Sales Co.. 179 A. 650, 319 Pa. 409. 

S.C.—Craig 1 v. Clearwater Mfg. Co., 
200 S.E. 765, 189 S.C. 176. 

Tex.—Linden Lumber Co. v. Johns¬ 
ton, Civ App , 128 S.W 2d 121. Er¬ 
ror dismissed. 

Wis.—Philip v. Schlager, 253 N.W. 
394, 214 Wis 370—De Forest Dairy 
Co. v. Friedrich, 232 N.W. 343, 202 
Wis. 251—Bode v. Jensen, 222 N.W. 
235, 197 Wis. 356 
42 C J. p 1231 note 20 [b] 

(2) To show conclusively that de¬ 
fendant was not interested in keep 
and operation of vehicle.—Pollock 
Stores Co. v. Chatwell, 90 S.W.2d 213, 
192 Ark. 83. 

(3) To establish violation of stat¬ 
ute requiring dealers to notify county 
clerk within prescribed period after 
sale.—Leonard v. Finney, 43 S.W.2d 
213, 163 Tenn. 318. 

(4) To make out prima facie case 
of ownership—Putnam v. Bussing, 
266 N.W. 559, 221 Iowa 871. 

1. Ill.—Robeson v. Greyhound 
Lines, 257 Ill.App. 278. 

2. Fla.—Sellers v. Flat, 21 So. 2d 
789. 155 Fla. 821. 

3. Tex.—J. II. Robinson Truck Lines 
v. Jones, Civ.App., 139 S.W.2d 127 
—Freeman v. Texas Bread Co., Civ. 
App., Ill S.W.2d 307. 

4. Tex.—J. H. Robinson Truck Lines 
v. Jones, Civ.App., 139 S.W.2d 127 
—Peveto v. Smith, Civ App., 113 S. 
W.2d 216 modified on other grounds 
133 S.W.2d 572, 134 Tex. 308—Free¬ 
man v. Texas Bread Co., Civ.App., 
Ill S.W.2d 307. 

8, Ark. — Lion Oil Refining Co. v. 
Smith. 133 S.W.2d 895, 199 Ark. 397 
—Plunkett-Jarrell Grocer Co. v. 


Freeman, 92 S.W.2d 849, 192 Ark. 
380. 

Cal.—Tieman v. Red Top Cab Co., 3 
P.2d 381. 117 Cal App. 40. 

Tenn—Good v. Tennessee Coach Co., 
App, 209 S.W. 2d 41—Bry-Block 
Mercantile Co. v. Byrd, 4 Tenn.App. 
178. 

Tex—J. II. Robinson Truck Lines v. 
Jones. Civ.App., 139 S.W.2d 127. 

Evidence held to establish prima fa¬ 
de ease 

Conn.—De Marey v. Brugas, 131 A. 
392, 103 Conn. 667 

Ill.—Robeson v. Greyhound Lines, 
257 Ill App. 278. 

Pa—Wallin v. Katz, 86 Pa. Super 
581. 

Tex.—Austin Bros. v. Sill, Civ.App, 
83 S.W.2d 716. 

Wash.—Forsberg 1 v. Tevis, 71 P.2d 
358, 191 Wash. 355. 

6. Ky.—Lyons v. Great Atlantic & 
Pacific Tea Co., 193 SW.2d 450, 30 
Ky. 827. 

7. La—Easley v. Roberts, App., 25 
So.2d 245. 

8. La.—Easley v. Roberts, supra. 

Ik Cal.—Johnson v Griffith, 120 P.2d 
6, 19 Cal.2d 17G—Collard v. Love, 
61 P.2d 458, 17 Cal.App 2d 72— 
Sayles v Peters, 54 P.2d 94, 11 Cal. 
App 2d 401—Walker v. Nelson, 53 
P.2d 977, 11 Cal.App 2d 297. 

Conn.—Lockwood v. Helfant, 13 A.2d 
136, 126 Conn. 584—Jenkins v. 

Reichert, 5 A.2d 6, 125 Conn. 258 
—Dunn v. Santamauro, 176 A. 913, 
119 Conn. 307. 

Fla.—Saunders v. Crawford, 164 So. 
526, 122 Fla. 13. 

La.—Brunning v. Brock, App., 191 So. 
551. 

Mass.—Fallon v. Darnoy, 15 N.E.2d 
462, 300 Mass. 365. 

Mo.—Schmitt v. Shuplak, App., 42 S. 
W.2d 959. 

N.Y.—Allen v. Ennis, 300 N.Y.S. 1323, 
253 App.Div. 769, affirmed 17 N.E. 
2d 447, 279 N.Y, 578. 

Prima faeie oue 

Idaho.—Maier v. Minidoka County 
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Motor Co., 105 P.2d 1076. 61 Idaho 
642. 

Ky.—Wright v. Clausen, 92 S.W.2d 
93, 263 Ky. 298. 

N.Y.—Rathfelder v. Flag, 12 N.Y.S.2d 
136, 257 App.Div 71, affirmed 24 N. 
E 2d 984, 282 N.Y. 563—Staunton v. 
Robbins, 239 N.Y S. 565, 136 Misc. 
197. 

Pa.—Morgan v. Heinel Motors, 197 A. 
920, 329 Pa. 360. 

R I.—Staples v. Spelman, 165 A. 783, 
53 RI. 244. 

Not conclusive 

Minn—Fla ugh v. Egan Chevrolet, 
279 NW. 582, 202 Minn 615. 

Effect of statutory provisions 

A statute making registration of 
motor vehicle prima facie evidence of 
ownership t^lated entirely to matters 
of evidence.—Curtis v. Kyte, 106 S. 
W.2d 234, 21 Tenn.App. 116. 

10. Utah.—Ferguson v. Reynolds, 
176 P. 267, 52 Utah 683. 

11. Mo.—Frohoff v. Adams, App., 
108 S.W.2d 615. 

N.Y.—Buono v. Stewart Motor 

Trucks, 33 N.Y.S.2d 209, 263 App. 
Div. 969, reversed on other grounds 
55 N.E.2d 508, 292 N.Y. 637. 

Tex.—Empire Gas & Fuel Co. v. 
Muegge, 143 S.W.2d 763, 135 Tex. 
520. 

Evidence held sufficient 

(1) To overcome prima facie evi¬ 
dence of defendant's ownership and 
control based on ownership of license 
plates.—Le Roy v. Tremper, 46 N.Y. 
S 2d 30, 267 App.Div. 387, motion de¬ 
nied 55 N.E.2d 514, 292 N.Y. 646— 
Rathfelder v. Flag, 12 N.Y.S.2d 136. 
257 App.Div. 71, affirmed 24 N.E.2d 
984, 282 N.Y. 563. 

(2) To overcome Inference of own¬ 
ership in seller arising from fact that 
motor vehicle was registered at time 
of the collision in seller's name. 

Iowa.—Craddock v. Bickelhaupt, 288 

N.W. 109, 227 Iowa 202, 135 A.L.R. 
474. 

Tex.—Empire Gas & Fuel Co. v. 
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sumption of control and operation by defendant is 
not overcome by proof of gratuitous loan for a 
charitable purpose. 12 

e. Identity of Driver or Person in Control in 
General 

General rules apply In determining the weight and 
sufficiency of the evidence as to the identity of the driver 
or peraon In control of the vehicle, or to overcome a pre¬ 
sumption or Inference of control or responsibility. 

General rules have been applied in determining 
the weight and sufficiency of the evidence as to the 
identity of the driver or person in control of the 
motor vehicle causing the injury. 16 In order to 
overcome a presumption or inference of control or 
responsibility of the owner, it has been held that 
the evidence must be clear, convincing, and uncon¬ 
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tradicted, 14 although, according to some cases, such 
a presumption disappears where there is substan¬ 
tial evidence to the contrary. 16 So it has been held 
that the presumption disappears where on all the 
evidence it appears that the owner gave no permis¬ 
sion for the use of the vehicle, 16 but the presump¬ 
tion is not as a matter of law overcome by a mere 
denial of authorized control by the owner, when all 
circumstances are as consistent with such control as 
with lack of it. 17 Clear proof is required before an 
owner who has hired out his vehicle with a driver 
of his own choice will be presumed to have sur¬ 
rendered full control to the hirer. 16 

f. Agency 

(1) In general 


Muegge, 143 S.W.2d 763, 136 Tex. 
520. 

(3) To authorize inference that 
■dealers’ plates were duly furnished 
to owner by the registrar-—Legarry 
v. Finn Motor Sales, 23 N.E 2d 1011, 
304 Mass. 446. 

Evidence hold insufficient 

(1) To disprove pnma facie evi¬ 
dence of ownership of vehicle marked 
with defendant’s name —Robeson v. 
Greyhound Lines, 257 Ill.App. 278 

(2) To destroy presumption of 
ownership of person in whose name 
vehicle is registered.—Ramos v. Na- 
dal, 29 Tuerto Rico 546—42 C.J. P 
1209 note 53 La]. 

12. Ill—Warput v. Reading Coal 
Co. 250 Ill.App. 450. 

13. Evidence held sufficient 

(1) To establish prima facie case 
of control and operation.—Warput v. 
Reading Coal Co., 250 Ill.App. 450. 

(2) To establish prima facie case 
.of responsibility.—I>u Bols v. Owen, 
,60 I*.2d 1019, 16 Cal App.2d 652. 

(3) To support finding that defend¬ 
ant’s driver was not in charge of ve¬ 
hicle at time it crashed into plain- 
UfC’s vehicle.—Castay v. Katz & Best- 
hoff, La.App., 148 So. 76. 

Evidence held ineoffioient 

(1) In general.—Johnson v. Het¬ 
rick, 150 A. 477, 300 Pa. 225. 

(2) To require jury to believe 
statement of defendant that guest 
was driving motor vehicle at time of 
accident.—Collette v. Mosqus, 4 N.E. 
2d 336, 295 Mass. 576. 

Identity shown. 

Ark.—Kurry v. Frost, 162 S.W.2d 48, 
204 Ark. 386—Arkansas Baking Co. 
v. Wyman, 47 S.W.2d 45. 186 Ark. 
810. 

w Cal.—Card v. Boms, 291 P. 190, 210 
Cal. 200—Owens v. Carmichael’s 
U-Drive Autos, 2 F.2d 580, 116 Cal. 
App. 348—Hlner v. Olson, 73 P.2d 
* 946, 22 cC4l-App.2d 227—Chalmers 


v. Hawkins, 248 P. 727, 78 Cal.App 
733. 

Colo.—Dwinelle v. Union Pac. R. Co., 
92 P.2d 741, 104 Colo. 545. 

Conn—Smith v. Firestone Tire & 
Rubber Co, 177 A. 524, 119 Conn. 
483—Shaughnessy v. Morrison, 165 
A. 553, 116 Conn 661. 

Ga—Davies v. Hearn, 164 S.E. 273, 45 
Ga.App. 276. 

Iowa—Claussen v. Johnson’s Estate, 
278 NW. 297, 224 Iowa 990. 

La—Vuillemot v. August J. Claverie 
& Co. 125 So. 3 68, 12 La.App. 236 
Mass.—Ryan v. DiPaolo. 4 7 N.E.2d 
941, 313 Mass. 492—Doonan v. Gra- 
vlna, 195 N.E 895, 291 Mass. 103— 
Wheeler v. Darmochwat, 183 N.E. 
55, 280 Mass. 553. 

Minn.—Leifson v. Henning, 298 NW. 
41, 210 Minn. 311—Nicol v. Geitler, 
247 N.W. 8, 188 Minn. 69—Turner v. 
Cackle, 209 N.W. 626, 168 Minn. 
514. 

Mo.—Schmitt v. Shuplak, App., 42 S. 
W.2d 959. 

N.J.—Sadofsky v. Frain, 147 A. 729, 7 
N.J.Mtsc. 1064. 

N.Y.—Allen v. Ennis, 300 N.Y.S. 1323, 
253 App.Div. 769, affirmed 17 N.E 
2d 447, 279 N.Y. 578. 

Ohio.—Ottgen v. Garey, 181 N.E. 485, 
41 Ohio App. 499. 

Pa.—Morgan v. Peters, 24 A.2d 644, 
148 Pa.Super. 88. 

R.I—Marsello v. Norton Taxi Motor 
Co., 133 A. 809. 

Tex.—Trice v. Bridgewater, 81 S.W. 
2d 63, 125 Tex. 75, 100 A.L.R. 1014 
—Reilly v. Buster, Civ.App., 52 S. 
W.2d 521, reversed on other 
grounds 82 S.W.2d 931, 125 Tex. 
323. 

Vt.—Huestis v. Lapham's Estate, 32 
A.2d 115, 113 Vt. 191. 

42 C.J. p 1231 note 21 [a]. 

Identity not shown 
Cal.—Wilson v. Droege, 294 P. 726, 
110 Cal.App. 678. 

Ind.—Ward Bros. Co. v. Zimmerman, 
180 N.E. 25, 94 Ind.App. 180. 
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La—Dauenbauer v. Siren, 127 So. 

473, 13 La App. 132. 

Mass-—Crowley v. Swanson, 186 N.E. 
46, 283 Mass 82—Atlas v. Silsbury- 
Gamble Motors Co., 180 N.E. 127, 
278 Mass 279. 

Wash.—Stidell v Davidson, 253 P. 

458, 142 Wash. 348. 

42 C.J. p 1231 note 21 [b]. 

14. La —Coon v. Monroe Scrap Ma¬ 
terial Co., App., 191 So 607. 

N.I.—Conway v. Pickering, 166 A. 

76, 111 N J.Law 15. 

Evidence held to rebut presumption 
N J.—Le Strange v. Krlvit, 158 A. 

117, 10 N J MIsc 146. 

Tex.—Alfano v. International Har¬ 
vester Co. of America, Civ.App, 
121 SW.2d 466, error dismissed 
Wash.—Mitchell v Nalley’s, Inc , 300 
P. 526, 163 Wash. 183, followed in 
Cypert v. Nalley’s. Inc , 300 P '528, 
163 Wash 703, and Parker v. Nal¬ 
ley’s Inc., 300 P. 529, 163 Wash. 
703. 

Evidence held Insufficient to rebut 
presumption 

Ga.—Trawick v. Chambliss, 156 S. 

E. 268, 42 Oa App. 333. 

N.Y.—II art stein v. U S. Trucking 
Corporation, 23 N.Y.S.2d 251, 260 
App Div. 643, reargumont den'ed 
25 N.Y.S.2d 398, 260 App.Div. 1006. 
and 25 N.Y.S 2d 400, 2-60 App.Div. 
1006. 

15. N.Y.—Orlando v. Pioneer Barber 
Towel Supply Co., 146 N.E. 621, 
239 N.Y. 342—Deutsch v. Luther, 
172 N.Y.S. 404. 

16. N.Y.—St. Andrassy v. Mooney, 
186 N.E. 867, 262 N.Y. 368, rear¬ 
gument denied 262 N.Y.S. 907. 238 
App.Div. 793. 

17. N.Y.—Orlando v. Pioneer Barber 
Towel Supply Co., 146 N.E. 621. 
239 N.Y. 342. 

18. Cal.—Lowell v. Harris, 74 P.2d 
•551, 24 Cal.App.2d 70. 
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(2) Scope of employment and business or 

purpose of defendant 

(3) Servant driving own vehicle 

(1) In General 

(a) Establishment of relation generally 

(b) Prima facie case 

(c) Rebuttal 

(a) Establishment of Relation Generally 

The existence of the relation of master and servant 


or principal and agent between the driver of the vehlele 
and the party sought to be charged with his conduct must 
be established by a preponderance of the evidence. Agon* 
cy may be established by circumstantial evidence. 

The existence of the relation of master and serv¬ 
ant or principal and agent between the driver of the 
vehicle and the party sought to be charged with 
his conduct must be established by a preponderance 
of the evidence; 19 and this rule has been applied 


19. Ill.—Stix, Baer & Fuller Co. v. 
Woesthaus Motor Co., 1 N.E.2d 
796, 284 Ill.App. 301. 

Ind.—'Cates v. Long*, 72 NE.2d 233, 
117 Ind.App. 444. 

Iowa.—McDonald v. Dodge, 1 N.W.2d 
280, 231 Iowa 325. 

Neb.—Mackechnle v. Lydcrs, 279 N. 

W. 328. 134 Neb. 682. 

Or.—Judson v. Bee Hive Auto Serv¬ 
ice Co., 297 P. 1060, 136 Or. 1, 74 
A.L.R. 944. 

Tenm.—Welch v. Young, 11 Tenn. 
App. 431. 

Wash.—Bradley v S. Ij. Ravidge, 
Inc., 123 P.2d 780, 13 Wash.2d 28. 
42 C.J. p 1231 note 22. 

Testimony of agent 

Agency of driver for defendant 
may be proved by testimony of such 
driver.—Barrilo v. Frank, 177 A. 58, 
116 Po.Super. 461. 

Evidence hold sufficient 

(1) In general. 

Ind.—Jones v. Cary, 37 N.E 2d 944, 
219 Ind. 268—Great American Tea 
Co. v. Van Buren, 33 N.E.2d 580, 
218 Ind. 4*62. 

Tex.—Commercial Credit Co. v. 

Groseclose, Civ.App., 66 S.W.2d 
709, error dismissed. 

(2) To establish existence of re¬ 
lation. 

U.S.—Young v. Wilky Carrier Corp., 
C.C.A.Pa., 150 F.2d 764, certiorari 
denied 66 SCt. 470, 326 U.S. 786. 
90 L.Ed. 477—Western Express Co. 

V. Smeltzer, C.C.A.Ohio, 88 F.2d 94, 
112 A.L.R. 74, certioi&ri denied 
68 S.Ct. 17, 302 U.S. 698. 82 L.Ed. 
539—Westorn Express Co. v. Lech- 
lghtner, C.CA Ohio, 88 F.2d 94, cer¬ 
tiorari denied 58 S.Ct. 17, 302 U. 
fl. 698, 82 L.Ed. 639—Western Ex¬ 
press Co. v. Bukey, C.C.A.Ohio, 88 
F.2d 94. 112 A.L.R. 74, certiorari 
denied 58 S.Ct. 17, 302 U.S. 698, 82 
L.Ed. 639—Yelloway, Inc., v. Haw¬ 
kins, C.C.A.MO., 38 F.2d 731. 

Ark.—Plunkett-Jarrell Grocer Co. v. 
Freeman, 92 S.W.2d 849, 192 Ark. 
880—Monk v. Jones, 83 S W.2d 
626, 190 Ark. 1117—Waddington v. 
Marshall, 56 S.W.2d 416, 186 Ark 
870—Union Securities Co. v. Tay¬ 
lor. 48 S.W.2d 1100, 185 Ark. 737. 
Cal—Robinson v. George, 105 P.2d 
914, 16 Cal.2d 288—Hiner v. Olson, 


72 P.2d 890, 23 Cal.App.2d 227, 
rehearing denied 73 P.2d 945, 23 
Cal App 2d 227—Fechtner v Costa. 
61 P.2d 473, 16 Cal Aj>P 2d 691— 
Malmstrom v. Bridges, 47 P.2d 336, 
8 Cal App 2d 5—Fischer v. Have¬ 
lock, 25 P 2d 864, 134 Cal.App. 584 
—Tiemun v lied Top Cab Co., 3 
r.2d 381, 117 Cal App. 40—Maberto 
v. Wolfe, 289 P. 218, 106 Cal App 
202—Rapolla v. Goulart, 287 P. 
562, 105 Cal App. 417—May v. Far¬ 
rell, 271 P 789, 94 Cal.App 703— 
Rosander v. Market St Ry. Co., 
266 P. 541, 89 Cal App. 721. 

Conm—Tolettl v. Bidizckl, 173 A. 
223. 118 Conn. 531—Perrelli v. Sav- 
as, 160 A 311. 115 Conn. 42—Hall 
v. Sera, 152 A 148, 112 Conn. 291. 

Fla—Ryder v. Plumloy, 189 So. 422. 
138 Fla 378—Orr v. Avon Florida 
Citrus Corporation, 177 So 612, 
130 Fla. 306—Rice v. Phillips, 166 
So. 723, 115 Fla 409. 

Ga.—Davies v Hearn, 164 S E. 273, 
46 Ga App 276 

Idaho.—Gorton v. Doty, 69 P.2d 136, 
57 Idaho 792. 

Ill.—Sollars v. Review Pub. Co., 264 
Ill.App. 207—Van Meter v. Gurney, 
240 Ill App 165. 

Ind.—Cates v. Dong, 72 N.E 2d 233, 
117 Ind App. 444—Pennsylvania 

Ice & Coal Co v Elischer, 21 N.E. 
2d 436, 106 Ind.App. 613—Jay v. 
Holman, 20 N E 2d 666, 106 Ind. 
App 413—Coca Cola Bottling Co. 
v. Wheeler, 193 N.E. 385, 99 Ind. 
App. GO2—Red Star Yeast Co. v. 
Shackleford, 171 N.E. 302, 91 Ind. 
App. 370. 

Kan.—Wait v. Morrison, 281 P. 906, 
129 Kan. 53. 

Ky.—Square Deal Cartage Co. v. 
Smith’s Adm’r, 210 S.W.2d 840, 307 
Ky. 135. 

La.—Mancuso v. Hurwitz-Mlntz Fur¬ 
niture Co., App., 181 So. ’814, re¬ 
hearing denied 183 So. 461—Wil¬ 
liams v. Brown, App., 181 So. 679 
—Taylor v. Victoria Nav. Co., 
App., 176 So. 519—McCain v. Pan- 
American Petroleum Corporation, 
App., 142 So. 376, reinstated on re¬ 
hearing 146 So. 331—Bollnger v. 
Williams Bros., App., 134 So. 356 
—Norman v. Little, 129 So, 459, 
14 La.App. 298—Johnson v. Jim 
Brownlee, Inc., 127 So. 127, 18 La. 
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App. 86—Glangrosso v. Schweitzer, 
123 So. 127, 10 La.App. 777. 

Me—Anthony v. Arpin, 41 A.2d 4, 

141 Me. 165. 

Md.—Dorman v. Koontz, 16*5 A. 461, 
164 Md 535. 

Mich.—Laughlin v. Michigan Motor 
Freight Lines, 268 N.W. 887, 276 
Mich. 546—Hazard v. Great Cen¬ 
tral Transport Corporation, 258 N. 

W. 210, 270 Mich. 60. 

Minn.—Peterson v. Maloney, 232 N. 

W. 790, 181 Minn. 437. 

Miss.—Merchants Co. v. Tracy, 166 
So. 340, 175 Miss. 49—Life & Cas¬ 
ualty Tns. Co. of Tennessee v. Cur¬ 
tis. 1-6-5 So. 435, 174 Miss. 768. 
Mo —Cotton v. Ship-By-Truck Co.. 86 
S.W.2d 80, 337 Mo. 270—Hanser v 
Lerner, App., 153 SW.2d 806. 

Nev.—Wells, Itnc., v. Shoemake, 177 
P.2d 451, 64 Nev. 67. 

N.Y.—Sewilo v. Lazarus, 286 N.Y.S. 

906, 247 App.Div. 856. 

Ohio.—Mavromates v. Huchinson, 
183 N.E. 291, 43 Ohio App. 365- 
Alloy Cast Steel Co. v. Arthur, 179 
N.E. 743, 40 Ohio App. 603. 

Okl.—Deep Rock Oil Corporation v. 

Fox. G3 F.2d 24, 178 Okl. 516. 

Pa.—Siidekum v. Animal Rescue 
League of Pittsburgh, 45 A 2d 69, 
353 Pa. 408—Morgan v. Helnel Mo¬ 
tors, 197 A. 920, 829 Pa. 360—Bar¬ 
rilo v. Frank, 177 A. 68, 116 Pa 
Super. 461—Kent v. McFadden, 
Com PL, 29 DeLCo 95. 

R. I.—Massart v. Narragansett Elec¬ 
tric Co., 171 A. 238, 54 R.I. 154. 

S. C.—Brown v. Tweed Lumber Co*., 
166 S E. 401, 167 S.C. 383. 

S.D.—Pemberton v. Fritts, 228 N.W. 
409, 66 S.D, 374. 

Tenn.—Good v. Tennessee Coach Co., 
App., 209 S.W.2d 41—Bennett v. 
Duffle, App., 198 S.W.2d 287. 

Tex.—Mullins v. McDowell, Civ.App., 

142 S.W.2d 699—Younger Bros. v. 
Moore, Civ.App., 185 £.W.2d 780. 
error dismissed, judgment correct 
—Owl Taxi Service v. Saludls, Civ. 
App., 122 S.W.2d 226, error dis¬ 
missed—Sturdevant v. Hooper, Civ. 
App., 101 S.W.2d 879, error dis¬ 
missed—Wells v. Henderson, Civ. 
App., 78 S.W.2d 683, error refused 
—McElwrath v, Dixon, Civ.App., 
49 S.W.2d 995. 

Wash.—Melosevieh v. Clchy, 108 P» 
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where the relation was claimed to exist between husband and wife, 20 and where relation was claimed 


2d S42—Meacham v. Gjarde, 78 P. 
2d 60S, 194 Wash. 526—Wilson v. 
Washington Concrete Pipe Co., 36 
P.2d 71, 178 Wash. 545. 

Wis.— Sevey v. Jones, 292 N.W. 488, 
235 Wls. 109—Czarnetzky v. Booth, 
246 N.W. 574, 210 Wis. 536. 

42 C.J. p 1231 note 22 [a]. 

(3) To authorize finding that rail¬ 
road operating motor vehicle which 
had been leased from defendant rail¬ 
road was defendant's subsidiary, 
thereby making defendant liable on 
theory of agency—Pennsylvania R. 
Co. v Lord, 151 A. 400, 159 Md. 518. 

(4) To authorize Inference that 
driver was defendant’s agent.— 
House v. Stark Iron & Metal Co., 
Ohio App., 34 N.E.2d 592, rehearing 
denied 46 N E 2d 419. 

Evidence held insufficient 

(1) In general 

IT S —Constitution Pub. Co. v. Dale, 
C.C.A Ala, 164 P 2d 210. 

Ill.—Bartlett v. Sullivan, 241 Ill. 
App 410. 

Ind—Indianapolis Rys v. Horwitz, 8 
N E 2d 1015, 103 Ind App 478. 
Tex—Commercial Credit Co v. 
Groseelose, Civ App, 66 S.W.2d 

709. error dismissed. 

(2) To establish existence of rela¬ 
tion 

US—Constitution Pub Co. v Dal^. 
C C.A.Ala , 164 F.2d 210— De Bord 
v. Proctor & Gamble Distributing 
Co. CCA.Ga. 146 F 2d 54—Car- 
roll v Harrison. D C Va., 49 P. 
Supp 283, affirmed, CCA., 139 F. 
2d 427 

Ariz—Johnston v Hare, 246 1*. 54 6. 
30 Ariz 253 

Ark.—Pollock Stores Co v. Chatwell, 
90 S W 2d 213, 192 Ark 83—Kicks 
v. Sanderson, 49 S.\V.2d 604, 183 
Ark. 828. 

Cal.—-Clarke v. Hernandez, 179 P.2d 
831, 79 Cal App.2d 414—Counihan 
v. Lufstulka Bros. & Co. 5 P 2d 
694, 118 Cal App 602—Jones v. 

Bullard, 256 P. 555, 83 Cal.App. 
179. 

Conn. —Olekslnski v. Filip, 30 A 2d 
912, 129 Conn. 701—Muraszki v. 

William L Clifford, Inc., 26 A 2d 
578, 129 Conn. 123. 

Del.—Cerchlo v. Mullins, 138 A. 277, 
3 W W Harr. 245. 

D.C.—Rosenberg v. Murray, 116 P. 

2d 552, 73 App.D.C. 67. 

Ga.—Greble v. Morgan, 26 S E 2d 
494, 69 Ga.App. 641—Townsend v. 
Brinson, 1 S.E.2d 612, 59 Ga.App. 
518. 

Ill.—Dean, v. Ketter. 65 N.E.2d 572, 
328 IU.App. 206—Haynes v. Hol¬ 
man, 49 N.E.2d 824, 819 IU.App. 
896—Swain v. Hoberg, 46 N.E.2d 
856, 317 IU.App. 535—Union Bank 
of Chicago v. Kalkhurst, 265 Ill. 
App. 254. 


Ind.—Glenn v. Johnson, 171 N.E. 18, 
91 Ind.App. 263. 

Iowa.—McDonald v. Dodge, 1 N.W. 2d 
280, 231 Iowa 32-5. 

Kan.—Leathers v, Dillon, 131 P.2d 
668, 156 Kan. 132. 

Ky.—Davis v. Bennett’s Adm’r, 159 
S W 2d 39, 289 Ky. 616—Deegan v. 
Wilson, 157 S.W.2d 68, 288 Ky. 801 
—Davis v. Bennett’s Adrn’r, 132 S. 
W.2d 334, 279 Ky. 799—Towles v. 
rerkins, 98 S W 2d 27, 266 Ky 25 
—Bickel Coal Co. v. Louisville 
Tire Co., 14 S.W.2d 775, 228 Ky. 
239. 

La—Cali v. Cloverland Dairy Prod¬ 
ucts Co., App., 21 So 2d 166—St. 
Paul v. Britain, App., 19 So 2d 596 
—Gondolfo v. O’Borry, App., 12 So. 
2d G3S—Ilrewerton v. La Borde, 
App , 197 So. 172. 

Me—Berthiaume v. Usen, 160 A. 19, 
131 Me 195 

Md.—Phipps v. Milligan, 199 A. 498, 
174 Md. 438 

Mass—Tommassen v. Feeley, 55 N. 
K 2d 791, 316 Mass. 547—Haller v 
American Tool fr Machine Co, 192 
NE 315, 288 Mass 66—Kindell v. 
Ayles, 160 N.k SIS, 263 Mass 244 
—Rosenberg v Karns, 156 N E. 
711. 259 Mass 5(18. 

Mo—Lechner v Peters, 46 S.W 2d 
527, 329 Mo 8 91—De Vail v Mrs 
Stover’s Bungalow Candies Co, 
App, 172 S W 2d 956—Dorsett v 
IVvely Dairy Co, App., 124 S.W 2d 
624—Harpole v. Wunderlich, 93 S. 
W 2d 1104, 230 Mo App 578—Kurz 
v Greenlease Motor Car Co . App , 
52 S.W.2d 498, certiorari quashed 
State ex re] Kurz v. Bland, 64 S 
W.2d 638, 333 Mo 941 

Neb—Werner v Johnson, 239 N.W 
207, 122 Neb 870 

N.T—Marx v Cornish, 167 A 739, 11 
N J.Misc. 637—Vonella v. Shul.ert, 
151 A. 548, 8 N JMisc, 777. 

N.Y.—Brown v. Steamship Terminal 
Operating Corporation, 195 N.E. 
692, 267 NY. 83, motion demied 
196 NE. 595, 267 N.Y. 591—Mills 
v. Gabriel, 18 N.Y.S 2d 78, 259 App 
Div. 60. affirmed 31 N E.2d 512, 284 
N Y. 755—Richter v. Merola Bros., 
277 N.Y.S. 288, 243 App Div. 392— 
Darrohn v. Russell, 277 N.Y.S. 783, 
154 Misc. 753. 

N C —Gibbs v Russ, 26 S E 2d 909, 
223 N.C. 349—Walked v. Manson, 
23 S.E.2d 839, 222 N C. 527—Trib¬ 
ble v. Swinson, 196 S.E 820, 213 
N.C. 550—Llverman v. Cline, 192 
S.E. 849, 212 N.C. 43—Dees v Bal¬ 
lard, 188 S.E. 630, 210 N.C 841— 
Shoemake v. Sinclair Refining Co., 
179 S.E. 334, 208 N.C. 124. 

Ohio.—Reid v. Yaggi, App., 37 NE 
2d 645—Hillman v. Service Pack¬ 
ing Co., 36 N.E.2d 433, 67 Oh.o 
App. 254—Hudson v. Ohio Bun 
Line Co., 11 N.E.2d 113, 66 Ohio 
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App. 483—Alloy Cast Steel Co. v. 
Arthur, 179 N.E. 743, 40 Ohio App. 

<503. 

Okl —Randolph v. Schuth, 90 P.2d 
880, 185 Okl. 204. 

Or.—Allum v. Ball, 124 P.2d 538, 168 
Or. 577. 

Pa.—Axelrod v. Franklin, 167 A. 239, 
109 Pa.Super. 300—Podejko v. Ber- 
rettlni, Com.Pl., 37 Luz.Leg.Reg. 96, 
11 Som.Leg.J. 336. 

R I —Bucci v. Butler, 53 A.2d 705— 
Gilmore v. Washington Park Wet 
Wash, 153 A. 796. 

Tenn —Southern Motors v. Morton. 

154 S.W 2d 801, 25 Tenn.App. 204. 
Tex —Empire Gas & Fuel Co. v. 
Muegge, 143 S W.2d 7-63, 135 Tex 
•520—Seinsheimer v. Burkhart, 122 
S W.2d 1063, 132 Tex. 336—Peyton 
racking Co. v. Collis, Civ.App., 110 
S.W 2d 625. 

Ya.—Moncier v. Green, 27 S E.2d 921, 
182 Va. 127—Barnes v Hampton, 
141 S E 836, 149 Ya. 740. 

Win.—Borkenhagen v. Baertachi, 300 
N.W. 742, 239 Wis. 2D—Philip v. 
Schlager, 253 N.W. 394, 214 Wis. 
370. 

42 C J. p 1231 note 22 [b]. 

(3) To show liability based on os¬ 
tensible agency—Counihan v. Luf- 
stufka Bros. & Co., 6 P.2d 694, 118 
Cal.App. 602. 

(4) To rebut defense established 
by owner’s proof that driver had left 
his employ preceding accident and 
that use of truck was not known or 
authorized by owner but was on a 
personal mission of the driver.—Al- 
fano v. International Harvester Co. 
of America, Tex Civ.App., 121 S W.2d 
466. 

(5) To support finding that mem¬ 
ber of owiner’s household was not in 
owner’s employ while on errand for 
self and owner’s wife.—Ruh v. Hyle, 
138 A. 104, 5 N J.Misc 680 

20. Evidence held sufficient 

(1) To establish existence of re¬ 
lationship of master and servant or 
principal and agent. 

Ala.—Kelly v Ilanwick, 153 So. 269, 
228 Ala 336 

Cal —Hansford v. Ainsworth, 237 P. 
-747, 196 Ci 1 279—McWlnrter v. 

Fuller, 35 Cal App. 288, 170 P. 417. 
Ind—Willis v. Crays, 151 N.E. 13, 84 
Ind.App 253. 

La.—Meibaum v. Campisl, App., 16 
So 2d 257. 

(2) To create prima facie case au¬ 
thorizing inference that wife was 
using motor vehicle as husband’s 
agent.—Perry v. McLaughlin, 297 P. 
554, 212 Cal. 1. 

Evidence held insufficient 
Cal —F.anfllippo v. Lesser, 210 P. 44, 
59 Cal.App. 86. 

Ind.—Bryan v. Pommert, 87 N.E.2d 
720, 110 Ind.App. 61. 
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to exist between parent and child, 21 or other 
persons related by blood or marriage, 22 or between 
the party sought to be charged and a servant 
claimed to be employed by or under control of a 


third person, 22 or as against the contention that the 
driver was an independent contractor or servant of 
an independent contractor. 2 * In order to prevent 
recovery on the theory that the driver was the agent 


Mo.—Drake v. Rowan, App., 272 S. 
W. 101. 

81* Or.—Gossett v. Van Egmond, 
155 P.2d 304, 176 Or. 134. 

Family purpose doctrine see infra 
subdivision h of this section. 

Evidence held sufficient 

(1) To establish existence of re¬ 
lationship of master and servant or 
principal and agent. 

Ark.—Richards v. McCall, 58 SW.2d 
432, 187 Ark. 61—Waddlngton v. 
Marshall. 50 S.W.2d 416, 186 Ark. 
870. 

Cal.—Van Home v. Lim. 64 P.2d 448, 
18 Cal.App 2d 624. 

Conn.—Denos v. Glovanelli, 200 A. 
573, 124 Conn. 464. 

Fla.—Myrick v. Lloyd, ‘27 So 2d 616. 
Ill.—Kovell v. North Roseland Mo¬ 
tor Sales, 275 IU.App. 566. 

Ind.—Marshall v. Temperley, 192 N. 

E. 106, 100 Ind App. 131. 

Mass.—Hartley v. Almeida, 76 N.E 
2d 22, 322 Mass. 104. 

Ohio.—Pierce v. Bisesi, App., 38 N. 
E.2d 208—Riley v. Speraw, 181 N. 
E. 916, 42 Ohio App. 20‘7. 

Or.—Gossett v. Van Esmond, 155 P. 
2d 304. 176 Or. 134. 

Va.—Piccolo v. Woodford, 35 S E.2d 
893, 184 Va. 432—Crowell v. Dun¬ 
can. 134 SE. 576, 14'5 Va. 489, 50 
AL.R. 1425. 

Wash.—Hanford v. Goehry, 167 P. 
2d 678, 24 Washed 859. 

(2) As respects statutory liability 
of father for damages occasioned by 
fault of unemaaicipated child living 
with him.—Whipple v. Lirette, 124 
So. 160, 11 La.App. 485. 

Evidence held Insufficient 

(1) In general. 

U.S.—Carroll v. -Harrison, D.C.Va., 
49 F.Supp. 283, affirmed 139 F.2d 
427. 

Cal.—Medberry v. Olcovich, 59 P.2d 
551, 15 Cal.App.2d 263, hearing de¬ 
nied 60 P.2d 281, 15 Cal.App.2d 263. 
Idaho.—Colwell v. Bothwell, 89 P. 

2d 193, 60 Idaho 107. 

Ill.—DeMay v. Brew, 46 N.E.2d 138. 
817 Ill.App. 183—Kinsman v. Pe¬ 
terson, 8 N.E.2d 957, 291 Ill App. 
1—Bentsen v. Panzer, 2 N.E.2d 
677, 285 IU.App. 582. 

La.—Millet v. Rizzo, App., 2 So.2d 
244. 

Miss.—Murphy v. Willingham, 133 
So. 213, 160 Miss. 94. 

Mo.—Mulanlx v. Reeves, 112 S.W.2d 
100, 233 Mo. App. 143, certiorari 
quashed State ex rel. and to Use 
of Reeves v. Shain, 122 S.W.2d 
886, 348 Mo. 560—Kibble v. Lamar, 
54 S.W.2d 427, 227 Mo.App. 620. 


Ohio.—Kemple v. Ferine, 18 Ohio 
App. 160. 

R.I.—Fosdick v. Brunelle, 170 A. 921. 

(2) As respects implied permis¬ 
sion of parents who had signed li¬ 
cense of minor son.—Sommers v. 
Van Der Linden, 75 P.2d 83, 24 Cal. 
App.2d 3'76. 

28. Miss.—Woods v. Franklin, 118 
So. 450, 151 Miss. 635 
Evidence held not to establish exist¬ 
ence of relationship 

(1) Between defendant and broth¬ 
er.—Smith v. Kirby, 168 A. 219, 11 
NJ.Mise. 809. 

(2) Between defendant and sister. 
—Woods v. Franklin, 118 So. 450, 151 
Miss. 635. 

(3) Between defendant and his 
wife's cousin, who was driving the 
car to take his wife to a party.— 
Swain v. Hoberg, 281 Ill App. 203 

(4) Between defendant and daugh- 
tcr-in-law—Anderson v. Carrick, La 
App., 198 So. 385. 

23. Evidence held to eetablish exist¬ 
ence of relationship 

(1) In general. 

Cal—Hilliard v. Fabricius, 51 P.2d 
1134, 10 Cal.App 2d 348. 

Ill.—McCarthy v. Rorrison, 283 Ill 
App. 129—Warput v. Reading Coal 
Co . 250 Ill.App. 450. 

Mo.—Gorman v. A. It. Jackson Kan¬ 
sas City Showcase Works Co., App., 
19 S.W.2d 559. 

Ohio.—Pasku v. Friedman Transfer 
& Const Co., App , 78 N E 2d 182 
Pa—Siidekum v. Animal Rescue 
League of Pittsburgh, 45 A.2d 69, 
353 Pa. 408. 

Tex.—Long v. Metcalf, Civ.App , 134 
S.W.2d 485, error dismissed, judg¬ 
ment correct 

Wis.—Laurent v. Plain, 281 N.W. 660, 
229 Wis. 75. 

(2) Between customer of garage 
and garage employee driving custom¬ 
er’s car. 

Ill.—Watson v. Trinz, 274 Ill.App. 
379. 

Pa—Rosen v. Diesinger, 158 A. 561, 
306 Pa. 13. 

Bvidenoc held not to establish exist¬ 
ence of relationship 

(1) In general. 

Conn.—Tierney v. Correia, 193 A. 201, 
123 Conn 146—Woolfenden v. Shea, 

| 161 A. 846, 115 Conn. 504. 

I Kan.—Iiedfleld v, Chelsea Coal Co., 

I 16 P.2d 475, 136 Kan. 588. 

Mo.—Lechner v. Peters, 46 S.W.2d 
527, 329 Mo. 891. 

I Okl.—Gideon v. Jones, 70 P.2d 814, 
180 Okl. 621—Crowe v. Peters, 43 
| P.2d 93, 171 Okl. 433. 
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Tex.—Peyton Packing Co. ▼. Collis, 
Civ.App., 110 S.W,2d 625. 

(2) Between customer of garage 
and garage employee driving custom¬ 
er’s car. 

Kan.—Gamer v. Martin, 122 P.2d 735, 
155 Kan. 12. 

Or.—Bunnell v. Parellus, 111 F.2d 88, 
166 Or. 174. 

24. Idaho —Joslin v. Idaho Times 
Pub. Co., 63 P.2d 323. 56 Idaho 242. 
Mo.—Galentine v. Borglum, 160 S.W. 
2d 1088, 235 Mo.App. 1141. 

Evidence held without probative val¬ 
ue 

Proof that alleged employer re¬ 
served right to refuse to give truck 
man further work if truckman dis¬ 
obeyed traffic rules had no substan¬ 
tial evidentiary value in determining 
whether employer-employee relation¬ 
ship existed, as regards employer’s 
liability for truckman’s negligence.— 
Dave Lehr, Inc., v. Brown, 91 S.W.2d 
693, 127 Tex. 236. 

Evidence held sufficient 

(1) To establish existence of rela¬ 
tionship of master and servant or 
principal and agent. 

Ark —S. & C. Transport Co. v. 
Barnes, 85 S.W.2d 721, 191 Ark. 
205—Delamar & Allison v. Ward, 
41 S.W.2d 760, 184 Ark. 82. 

Cal.—Graetch v. Dix, 156 P.2d 79, 68 
Cal.App.2d 115—Maaskant v. Mat- 
sui, 123 r.2d 853, 50 Cal App 2d 819 
—Bcrkowitz v. Pelton, 48 1* 2d 756, 
9 Cal.App. 2d 80—Cook v. Sanger, 
293 P. 794, 110 Cal.App. 90—Willis 
v. San Bernardino Lumber & Box 
Co., 256 P. 224, 82 Cal App. 751. 

Ga.—Gulf Life Ins. Co. v. McDaniel, 
43 S.E 2d 784, 75 Ga.App. 64 9, cer¬ 
tiorari dismissed, Sup., 45 S E 2d 64 
—Hampton v. Macon News Print¬ 
ing Co., 12 S.E 2d 425, 64 Ga.App. 
150, certiorari denied Macon News 
Printing Co. v. Hampton, 16 S E 2d 
793, 192 Ga. 623—Simmons v. 

Jones, 191 S.E. 490, 55 Ga.App. 831. 
Idaho.—Baldwin v. Singer Sewing 
Mach. Co., 287 P. 944, 49 Idaho 231. 
Ill.—Hartley v. Red Ball Transit Co., 
176 N.E. 761, 344 Ill. 534. 

Ky.—Vansant v. Holbrook’s Adm’r, 
146 S.W.2d 337, 285 Ky. 88—Irvin 
v. Madden, 134 S.W.2d 942, 281 Ky. 
7—Wilhelmi v. Bems, 119 S.W.2d 
625. 274 Ky. 618. 

La.—Olano v. Leathers, App., 2 So.2d 
486—Coon v. Monroe Scrap Mate¬ 
rial Co., App., 191 So. 607. 

Mich.—Brlnker v. Koenig Coal A Sup¬ 
ply Co., 20 N.W.2d 301, 312 Mich. 
534. 

Miss.—Mississippi Public Service Co. 
v. Scott, 174 So. 673, 178 Miss. 859. 
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■of the injured party as well as the agent of defend¬ 
ant, the evidence must show that such party had the 
right to participate, with authority, in the selection, 
control, and discharge of the driver. 25 

The existence and scope of the agency of the 
driver need not be established by direct and posi¬ 
tive evidence. 26 So, employment by defendant of 
the driver at the time of the accident may be es¬ 
tablished by circumstantial evidence, 27 and slight 
evidence of circumstances indicating employment 
has been held sufficient to show such relation in the 
absence of proof to the contrary. 28 The relation¬ 
ship cannot be made out by conjecture or specula¬ 
tion, 29 but must be proved by evidence 30 which 
need not, however, rise to that degree of certain¬ 


ty which will exclude every other reasonable con¬ 
clusion. 81 The circumstances relied on to show 
agency must be such as to render the fact or con¬ 
clusion of agency more probable than one or more 
other conclusions which would be inconsistent with 
liability. 32 

(b) Prima Facie Case 

General rules have been applied In determining the 
weight and sufficiency of the evidence to establish a 
prima facie case of agency, as where the evidence shows 
ownership by defendant, ownership and permissive use, 
or defendant’s name on the vehicle. 

General rules have been applied in determining 
the weight and sufficiency of the evidence to estab¬ 
lish a prima facie case of agency. 33 Where the 


Mo.—Fuqua v. Lumbermen's Supply 
Co . 76 S.W 2d 715, 229 Mo.App. 210. 
Neb.—Peterson v. Brinn & Jensen 
Co., 280 N.W. 171, 131 Neb. 909. 
N.Y.—Cooke v. Drigant, 45 NE.2d 
815, 289 N.Y. 313. leave to appeal 
denied 34 N.Y.S 2d 401, 263 App. 
DIv. 989—Johnson v. It. T. K. Pe¬ 
troleum Co., 44 N.E.2d 6. 289 N.Y. 
101, reargument denied 44 NE2d 
619, 289 NY. 64C— Horowitz v. 

Daily Mirror, 258 N.Y S. 39, 141 
Misc 99, affirmed 261 N Y.S. 988, 
237 App.Div. 876. reargument de¬ 
nied 262 N.Y.S. 919, 238 App.Div 
776. 

Okl—Modern Motors v. Elkins, 113 
P.2d 969. 189 Okl. 134—Getman- 

MacDonell-Summers Drug Co. v. 
Acosta, 19 P.2d 149, 162 Okl. 77. 
Ta—Kimble v. Wilson, 42 A.2d 526, 
352 Pa. 275. 

Tex—Le Sage v. Pryor, Civ.App, 154 

5 W.2d 446, 137 Tex. 455. afliiming 
Pryor v. Le Sage, 133 S.W 2d 308— 
Ochoa v. Winerich Motor Sales Co., 
94 S.W.2d 416, 127 Tex. 542—Clowe 

6 Cowan v. Morgan, Civ.App., 153 
S.W 2d 863, error refused—Glazier 
v. Roberts, Civ.App., 108 S.W.2d 
829—Scheuing v. Challiss, Civ. 
App., 104 S.W.2d 1113, error re¬ 
fused—Commercial Credit Co. v. 
Groseclose, Civ.App., 66 S.W.2d 709, 
error dismissed. 

Wis.—Mann v. Reliable Transit Co., 
259 N.W. 415, 217 Wis. 465. 

(2) To sustain Inference that au¬ 
tomobile salesman was employee and 
not independent contractor.—Curran 
v. Earle C. Anthony, Inc., 247 P. 236, 
77 Cal.App. 462. 

Evidence held Insufficient 
Ark.—Moore v. Phillips, 120 S.W.2d 
722, 197 Ark. 131. 

Cal.—Lee v. Nanny, 100 P.2d 832, 38 
Cal.App.2d 90—Chlnnis v. Pomona 
Pump Co., 98 P.2d 660, 36 Cal.App. 
2d 633—Rathbun v. Payne, 68 P.2d 
291, 21 Cal.App. 2d 49—Washko v. 
Stewart, 67 P.2d 144, 20 Cal.App.2d 
847. 

Idaho.—Joslin v. Idaho Times Pub. 


Co., 53 P.2d 323, 56 Idaho 242— 
Magee v. Hargrove Motor Co, 296 
P. 774, 50 Idaho 442. 

Ill.—Dean v. Ketter, 65 N.E.2d 672, 
328 Ill.App 206—Johnson v. 
Squires, 256 Ill.App. 170—Mans¬ 
field v. Shapiro, 23i Ill.App. 596. 
Ky—Atlas Coal Co v. Bryant, 93 S. 
W.2d 5, 263 Ky. 626—Hatfield 

Const. Co v City of Paintsville, 20 
S.W 2d 713, 230 Ky 750. 

Mo.—Skidmore v. Haggard, 110 S.W. 

2d 726, 341 Mo. 837. 

Mont—Ashley v. Safeway Stores, 47 
P 2d 53, 100 Mont 312. 

Okl.—Marion Marhine, Foundry & 
Supply Co. v. Duncan, 101 P.2d 813, 
187 Okl. 160. 

Tex.—Hilgonberg v. Elam, Civ App , 
192 S.W.2d 799—Fowler v. Maytag 
Southwestern Co., Civ.App., 82 S. 
W.2d 699, error dismissed—Dave 
Lehr, Inc., v. Wackerbarth, Civ. 
App, 38 S.W 2d 879—Texas Elec¬ 
tric Service Co. v. Kinkead, Civ. 
App, 36 S.W.2d 1052, error refused 
—Evans v. Bryant, Civ.App., 29 S. 
W.2d 481, error refused 
WiH —Employers Mut. Liability Ins. 
Co. v. Brower, 272 N.W. 359, 224 
Wis. 485. 

85. Md.—Vacek v. State, 142 A. 491, 
155 Md. 400. 

36. U.S.—Hubbard ▼. Lock Joint 
Pipe Co., D.C Mo., 70 F.Supp. 689. 

27. Tex.—Weber v. Reagan, Civ. 
App., 91 S.W.2d 409, error dis¬ 
missed. 

Buie held not affected by statute# 

making proof of ownership of motor 
vehicle prima facie evidence that it 
was being operated with the owner’s 
consent and making proof of its reg¬ 
istration prima fade evidence that it 
was being operated by the owner or 
his servant in his business.—Good v. 
Tennessee Coach Co., Tenn.App., 209 
S.W.2d 41. 

88. Tex.—Weber v. Reagan, Civ. 
App., 91 S.W. 2d 409, error dis¬ 
missed. 


Reason for rule 

Real relationship between owner 
and driver of motor vehicle at time 
of accident is ordinarily peculiarly 
within knowledge of such parties.— 
Weber v. Reagan, supra. 

Driver of passenger bus 

Where circumstantial evidence is 
relied on to prove the master-serv¬ 
ant relationship between owner and 
driver of vehicle, it would ordinarily 
require stronger evidence in the case 
of an automobile or truck to negative 
the relation of bailor and bailee and 
prove that of master and servant be¬ 
tween owner and operator than would 
be required in the case of a large pas¬ 
senger bus —Good v. Tennessee 
Coach Co, Tenn.App., 209 S.W.2d 41. 

89. Tenn.—Good v. Tennessee Coach 
Co., supra. 

Wis—Employers Mut. Liability Ins. 
Co. v. Brower, 272 N.W 359, 224 
Wis. 485. 

Evidence held insufficient 

Okl —Tulsa County Truck & Fruit 
Growers Ass’n v. McMurphey, 90 
P.2d 927, 185 Okl. 132. 

Mere suspicion is no proof of agen¬ 
cy.—Gilmore v. Washington Park 
Wet Wash, R.I., 153 A. 796. 

30. Tenn.—Good v. Tennessee Coach 
Co., App., 209 S.W.2d 41. 

31. Tenn.—Good v. Tennessee Coach 
Co., supra. 

32. Okl.— Tulsa County Truck & 
Fruit Growers Ass'n v. McMurph¬ 
ey, 90 P.2d 927, 185 Okl. 132. 

Tenn—Good v. Tennessee Coach Co., 
App., 209 S.W.2d 41. 

33. Bvideuoe held to establish prima 
facie oase of agency 

Cal.—Gammon v. Wales, 300 P. 988, 
115 Cal.App. 133. 

Conn.—Voegeli v. Waterbury Yellow 
Cab Co., 150 A. 803, 111 Conn. 407. 
69 A.L.R. 902. 

La.—Taylor v. Victoria Nav. Co., 
App., 176 So. '519—Gilbert v. Trot¬ 
ter, App., 160 So. 855. 
i Miss.—Mississippi Public Service Co. 
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facts pertaining to the agency of the driver lie pe¬ 
culiarly within the knowledge of defendant, full and 
clear disclosure of such facts by defendant should 
be required to establish an affirmative defense. 84 

Ownership . According to one view, a prima fa¬ 
cie case of agency is established by proof that de¬ 
fendant owned the vehicle 85 or that it bore his li¬ 
cense plates, 85 and it is held that such prima facie 
case is based on an inference, not on a presump¬ 
tion ; 87 but there is authority holding that proof of 
ownership is not sufficient to establish a prima facie 
case. 88 


Ownership and permissive use . Under some stat¬ 
utes, a prima facie case of agency is made out from 
proof of ownership and permissive use, 39 but such 
a prima facie case is based on an inference, and 
not a presumption. 40 

Name on vehicle . Fact that defendant's name 
was printed on the vehicle is not conclusive evi¬ 
dence of the driver's agency for defendant, 41 but it 
is at least a circumstance tending that way in the 
absence of any contravening proof, 42 and there is 
authority holding that proof of such fact shows 
prima facie that the vehicle was being operated by 
defendant's servants at the time of the accident. 43 


▼. Seott. 174 So. 573. 178 Miss. 859 
—Atwood v. Garcia, 147 So. 813, 167 
Miss. 144. 

Mo.—Hedrick v. Hurst, App., 104 5. 
W.2d 392. 

N.C.—Harper v. Harper, 34 S.E.2d 
185, 226 N.C. 260. 

Tenn.—Auburn Nashville Company v. 
Graham. 13 Tenn.App. 444—Racy 
Cream Co. v. Walden, 1 Tenn.App. 
653. 

Bvldenee held not to establish prima 
fade case of agency 

Tex.—Morgan v. Olmsted-Kirk Co., 
Civ.App., 97 S.W.2d 260, error dis¬ 
missed. 

3ft. Ill.—Paulsen ▼. Cochfleld. 278 
Ill.App. 696. 

35. Ala.—Walker v. Stephens, 127 
So. 668, 221 Ala. 18. 

Ariz.—Silva v. Traver, 162 r.2d* 615, 
63 Ariz. 364—Consolidated Motors 
v. Ketcham. 66 P 2d 246, 49 Ariz. 
295—Lutfy v. Lockhart, 295 P. 975, 
37 Ariz. 488. 

Fla.—Dowling v. Nicholson, 135 So. 
288, 101 Fla. 672. 

Idaho.—Maier v. Minidoka County 
Motor Co.. 106 P.2d 1076. 61 Idaho 
642—Gorton v. Doty, 69 F.2d 136, 
67 Idaho 792. 

Zowa.—Olinger v. Tiefenthaler, 285 
N.W. 137, 226 Iowa 847— HuntoT v. 
Irwin, 263 N.W. 34, 220 Iowa 693. 
Mass.—Dincasoflf v. Casey, 29 N.E. 2d 
25, 306 Mass. 655—Solomon v. Dab- 
rowski, 3 N.E.2d 744, 296 Mass. 
358, 106 A.L.R. 464. 

Mo.—Mattocks v. Emerson Drug Co., 
App., 33 S.W.2d 142. 

H.Y.—Bennrona Corporation v. Mul- 
roney, 8 N.Y.S.2d 87. 254 App.Dlv. 
630. 

Or.—Summerville v. Gillespie, 179 P. 
2d 719, 181 Or. 144—Jasper v. 
Wells, 144 P.2d 505, 173 Or. 114— 
Steele v. Hemmers, 40 P.2d 1022, 
149 Or. 381—Purdln v. Richardson, 
84 P.2d 926, 148 Or. 68—Millar v. 
Semler, 8 P.2d 987, 137 Or. 610— 
Judson v. Bee Hive Auto Service 
Co., 297 P. 1060, 136 Or. 1. 74 A.L. 
R. 944. 

Wash.—McMullen v. Warren Motor 
Co., 25 P.2d 99, 174 Wash. 454. 


Wis.—Sevey v. Jones, 292 N.W. 436, 
235 Wis. 109—Philip v Schlager, 
253 NW. 394, 214 Wis. 370— 

Schmidt v Leary. 252 NW 151. 
213 Wis. 587—Edwards v. Kohn, 
241 N.W. 331, 207 Wis. 381—Gehlotf 
v. DeMarce, 234 N.W. 717, 204 Wis. 
464. 

42 C.J. p 1231 note 22 [c]. 
Presumptions see supra 5 511. 
Owning and riding in vehicle 

Evidence that defendant owned and 
was riding in vehicle but not driving 
authorized inference that driver was 
defendant’s agent and that defendant 
was in control of automobile—Tra- 
wick v. Chambliss, 156 S E. 268, 42 
Ga.App. 333. 

Evidence held sufficient 

To support reasonable inference of 
the existence of employer-employee 
relationship.—Superior Meat Prod¬ 
ucts v. Holloway, 48 N.E 2d 83, 113 
Ind.App. 320—Midland Trail Bus 
Lines v. Martin, 194 N.E. 862, 100 
Ind.App. 206. 

3S. Wis.—Verheyen v. Trettin, 227 
N.W. 861, 200 Wis. 205. 

Dealer's registration 

Under some statutes evidence that 
vehicle bore dealer's registration 
plates at time of injuries was prima 
facie proof in action against dealer 
for damages that it was owned or in 
possession of defendant and operated 
by latter or its employee in its busi¬ 
ness or was being tested.—Morgan v. 

. Heinel Motors, 197 A. 920, 329 Pa. 
360. 

37. Or.—Jasper ▼. Wells, 144 F.2d 
505, 173 Or. 114—Judson v. Bee 
Hive Auto Service Co., 297 P. 1050, 
136 Or. 1. 74 A.L.R. 944. 

38. Fla.—Engleman v. Traeger, 136 
So. 627, 102 Fla. 756. 

La.—Gridin v. Motor Transit Co., 
127 So. 438, 13 La.App. 151. 

Miss.—Merchants Co. v. Tracy, 166 
So. 340, 175 Miss. 49—Atwood v. 
Garcia, 147 So. 813, 167 Miss. 144 
—Woods v, Franklin, 118 So. 450, 
151 Miss. 635. 

Mo.—Con&gh&n ▼. Dean, App., 96 S. 
W.2d 924. 
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N.C.—Carter v. Thurston Motor 
Lines, 41 S.E.2d 586, 227 NC. 193. 
Ohio.—House v. Stark Iron & Metal 
Co., App., 34 N.E.2d 592, rehearing 
denied 46 N.E.2d 419. 

Tex.—Moreland v. Hawley Independ¬ 
ent School Hist., Civ.App, 1G3 S. 
W.2d 892, supplemented on other 
grounds 169 S.W. 227. 

Utah.—Saltas v. Affleck, 102 P.2d 493, 
99 Utah 65. 

42 C.J. p 1231 note 22 [dj. 

Xn California 

(1) There Is authority supporting 
the rule of the text.—Wilson v. 
Drop go, 294 P. 726, 110 Cal. App. 678. 

(2) Rut it has also been said that 
plain tiff makes out a prima facie case 
against defendant when he shows 
that the vehicle causing the injury 
by the negligent manner of Its opera¬ 
tion belonged to defendant.—Frierson 
v. Pacific Gas & Electric Co., 203 P. 
788. 66 Cal.App. 397—Dierks v. New¬ 
som, 194 P. 618, 49 Cal.App. 789. 

39. Cal.—Ransford v. Ainsworth. 237 
P. 747, 196 Cal. 279—Montanya v. 
Browp, 88 P.2d 745, 31 Cal.App.2d 
642—Sanfilippo v. Lesser, 210 P. 
44, 59 Cal App. 86—Brown v. Chev¬ 
rolet Motor Co., 179 P. 697, 39 Cal. 
App. 738—McWhirter v. Fuller, 170 
P. 417, 35 Cal.App. 288. 

40. Cal.—Montanya v. Brown, 88 P. 
2d 745, 81 Cal.App.2d 642—Pozzo- 
bon v. O’Donnell, 36 P.2d 236, 1 
Cal.App.2d 151. 

Evtdesioe held sufficient 
To give rise to inference that driv¬ 
er was owner’s agent.—Squires v. 
Riffe, 295 P. 517, 211 Cal. 370. 

41. Tex.—J. H. Robinson Truck 
Lines v. Jones, Civ.App., 189 S.W. 
2d 127—Freeman v. Texas Bread 
Co.. Civ.App., ill S.W.2d 307. 

42. Tex.—J. H. Robinson Truck 
Lines v. Jones, Civ.App., 189 S.W. 
2d 127—Freeman v. Texas Bread 
Co., Civ.App., Ill S.W.24 307. 

43. Conn.—De Marey v. Brugas, 131 
A. 392, 103 Conn. 667. 

111.—Robeson v. Greyhound Lines, 257 
Ill.App. 278. 
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(c) Rebuttal 

Plaintiffs prlma faole cast fall*, and tha Inference of 
agency at the time and place of the accident Is dispelled, 
when It Is rebutted by clear, positive, and uncontradictsd 
evidence, or, according to some cases, by substantial evl- 
dsnce. 

A prima facie case of the drivers agency for 
the owner will stand in the absence of substantial 
proof to the contrary. 44 In order to dispel the in¬ 
ference of employment at the time and place of the 
accident established by plaintiff's prima facie case, 
defendant's evidence must be clear, positive, uncon- 
tradictcd, and not open to doubt, according to one 
view, 45 and the prima facie case falls, and the in¬ 
ference of agency is dispelled, when it is rebutted 
by clear, positive, and uncontradicted evidence 
which is not open to doubt, 46 even though such evi¬ 
dence is produced by the opposite side, 47 and, ac¬ 
cording to some cases, where there is substantial 
evidence to the contrary. 48 


(2) Scope of Employment and Business or 
Purpose of Defendant 

(a) In general 

(b) Prima facie case 

(c) Rebuttal 

(a) In General 

The fact that the driver of a motor vehicle Involved In 
an accident was at the time of the accident engaged In 
the performance of an act within the scope of his em¬ 
ployment and while engaged In the defendant's business 
or for his purpose must be proved by a preponderance of 
the evidence, but circumstantial evidence may suffice. 

There can be no recovery against a master or 
principal for injuries from the operation of a mo¬ 
tor vehicle in the absence of proof that the agent 
was engaged in his master's business at the time of 
the accident, 49 and there must be direct proof or 
proof of facts from which that fact may reason- 


Bvideaoe held sufficient 

(1) To support reasonable infer¬ 
ence of existence of employer-em¬ 
ployee relationship. 

Ind.—Superior Meat Products v. Hol¬ 
loway, 48 N.E.2d 83, 113 Ind App. 
320. 

Tex.—Globe Laundry v. McLean, Civ. 
App., 19 S W.2d 94. 

(2) To raise inference that defend¬ 
ant’s sign was fastened to truck.— 
De Vail v. Mrs. Stover’s Bungalow 
Candies Co, Mo.App , l't2 S.W.2d 956 

44. N.Y.—Christie v. B. F. Vineburg, 
Inc., 19 N.Y.S.2d 252, 259 App.Div. 
342. 

Substantial proof within rule of 
text includes credible and trust¬ 
worthy proof—Perry v. A. Paladini, 
Inc, 264 P. 580, 89 Cal.App. 275. 

45. U.S.—Silent Automatic Sales 
Corporation v. Stayton, C.C.A.Mo., 
45 F.2d 471. 

Cal.—Buddy v. Chronicle Pub. Co., 
103 P.2d 421, 15 Cal.2d 554. 

Or — Jasper v. Wells, 144 P.2d 605. 
173 Or. 114. 

Wash.—Carlson v. Wolski, 147 P.2d 
201, 20 Wash. 2d 323—Davis v. 

Browne, 147 P.2d 263, 20 Wash.2d 
219—Bradley v. S. L. Savidge, Inc., 
123 P.2d 780, 13 Wash.2d 28. 

Bvidenos held sufficient 

(1) To destroy or overcome prima 
facie showing of agency. 

Cal.—Montanya v. Brown, 88 F.2d 
745, 31 Cal.App.2d 642. 

Mo.—Harpole v. Wunderlich, 93 S. 

W.2d 1104, 230 Mo.App. 578. 

Or.—Summerville v. Gillespie, 179 P. 
2d 719, 181 Or. 144. 

(2) To overcome or destroy Infer¬ 
ence or presumption that driver was 
owner's agent. 

Ala.—Jefferson County Burial Soc. v. 


Cotton, 133 So. 256, 222 Ala. 678— 
Toranlo v. Hattaway, 122 So 816. 
219 Ala. G20—Tullis v. Blue. 114 So. 
185, 216 Ala. 577. 

Cal.—Ceranski v. Muensch, 141 P.2d 
750, 60 Cal.App 2d 751—Montanya 
v. Brown. 88 P 2d 745, 31 Cal App 
2d 642. 

Conn.—Koops v. Gregg, 32 A.2d 653, 
130 Conn. 185. 

Ind.—Frick v. Rickel, 54 NE.2d 436, 
115 Tnd.App. 114. motion denied 57 
N.K.2d 62. 222 Ind 610. 

Ky.—Hickman v. Strunk, 197 S.W.2d 
442, 303 Ky 397. 

Md.—State, for Use of Mitchell, v. 
Jones, 46 A.2d 623, 186 Md. 270, re¬ 
argument denied 47 A 2d 71, 186 
Md. 270. 

N.J.—Paul v. Flannery, 26 A 2d 553, 
128 N.J.Law 438—Onufer v. Strout, 
183 A. 215, 116 N J Law 274—Hoff¬ 
man v. Lasseff, 164 A 293, 110 N.J. 
Law 122—Puglie.se v. McCarthy, 
160 A. 81, 10 N.J.Misc. 601 

N.Y—Wilson v. Harrington, 56 N.Y. 
S.2d 157, 269 App Div. 891, aillrmcd 
65 N.E.2d 101, 295 N.Y. 667. 

Or.—Jasper v. Wells, 144 P.2d 505, 
173 Or. 114—Judson v Bee Hive 
Auto Service Co, 297 P. 1050, 136 
Or. 1, 74 A.L.R. 944. 

S.O—Watson v. Kennedy, 186 SE 
549, 180 S.C. 543. 

Wash.—Bradley v. S. L. Savidge, Inc., 
123 P.2d 780. 13 Wash.2d 28—Sulli¬ 
van v. Associated Dealers, 103 P 2d 
489, 4 Wash.2d 352. 

W.Va—Lacowell v. Lampkin, 13 S.E. 
2d 583. 123 W.Va. 138. 

Wis.—Hahn v. Smith, 254 N.W. 750, 
215 Wis. 277, 

Evidence held insufficient to over¬ 
come presumption 

Mo.—Staley v. Lawler, 27 S.W.2d 
1039, 224 Mo.App. 884. 

Tenn.—Welch v. Young, 11 Tenn.App. 
431. 


Wis.—Edwards v. Kohn, 241 N.W. 

331, 207 Wis. 381. 

12 C J. P 1211 note 16. 

46. Cal —Oranski v. Muensch. 141 
P 2d 750, 60 Cal.App 2d 751—Mon¬ 
tanya v. Brown, 88 l\2d 745, 31 
Cal.App.2d 642. 

Md.—Hendler Creamery Co. v. Mil¬ 
ler, 138 A. 1, 153 Md 264. 

Mich.—W^hling v. Linder, 226 N.W. 
880, 248 Mich. 241. 

Okl.—Gallagher v. Holcomb, 44 P. 
2d 44, 172 Okl. 1. 

Or—Jasper v. Wells, 144 P.2d 505, 
173 Or. 114. 

Tex.—Lewis v. J. P. Word Transfer 
Co., Civ.App., 119 S W 2d 106, error 
refused. 

Wash.—Bradlpy v. S L Savidge, Inc., 
123 P 2d 780, 13 Wash 2d 28. 

Wis.—Kowalsky v. Whipkey, 2 N.W. 
2d 704. 240 Wis. 69—Zurn v. What¬ 
ley, 251 N.W. 435, 213 Wis. 366. 

42 C.J. p 1211 note 10. 

47. Cal—Ceranski v. Muensch, 141 
P.2d 750, 60 Cal.App.2d 751—Mon¬ 
tanya v. Brown, 88 P.2d 745, 31 Cal. 
App 2d 642. 

48. D C —Walsh v. Rosenberg, 81 F. 
2d 559, 65 App.D.C. 167, certiorari 
domed 56 S Ct. 747, 298 U.S. 663, 80 
L.Ed 1388. 

Mo.—State ex rel. Steinhruegge v. 
Hostetter, 115 S.W.2d 802, 342 Mo. 
341, conformed to, App, 118 S.W. 
2d 39, record quashed State ex rel. 
Waters v. Hostetter, 126 6.W.2d 
1164, 344 Mo. 433, mandate con¬ 
formed to Waters v. Hays, ^Lpp., 
130 S.W.2d 220. 

42 C.J. p 1211 note 12. 

4i9. Ohio.—Brazls v. National Tele¬ 
phone Supply Co.. App., 48 N.E.2d 
873. 

Pa.—Henry v. Beck, 36 A.2d 734, 154 
Pa. Super. 685—Grossman v. 

Kniess, 198 A. 369, 127 Pa.Super. 
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ably be inferred. 6 ® The fact that the driver of the to be charged and while using the vehicle in the 
vehicle causing the injury was at the time of the latter’s business or for his purpose must be proved 
accident engaged in the performance of an act with- by a preponderance of the evidence, 61 and this rule 
in the scope of his employment by the person sought has frequently been applied in cases where it was 


810—Hoch v. Martin, 188 A. 602, 
124 Pa.Supcr. 445. 

Tenn.—Trimble v. Bridges, 180 S.W. 
2d 690, 27 Tenn.App. 320—Welch v. 
Young, 11 Tenn.App. 431. 

Tex.—Houston News Co. v. Shavers, 
Civ.App. f 64 S.W.2d 884, error re¬ 
fused. 

80 . U.S.—Young v. Wllky Carrier 
Corporation. D.C.Pa., 54 F.Supp 
912. affirmed. C.C.A.. 150 F.2d 764, 
certiorari denied 66 S.Ct. 470, 326 
U.S. 786, 90 L.Ed, 477. 

Ind.—Sears v. Moran, 59 N.E.2d 566, 
223 Ind. 179. 

N.M.—Stambaugh v. Hayes, 103 P.2d 
640. 44 N.M. 443. 

Pa.—Hoch v. Martin, 188 A. 602, 124 
Pa.Super. 445. 

Wldenoe held sufficient 

(1) To afford reasonable grounds 
for inference that at time of colli¬ 
sion agent was on a mission for de¬ 
fendant.—National Life & Accident 
Ins. Co. v. Morrison, 162 S.W.2d 501, 
179 Tenn. 29. 

(2) To authorize inference that 
driver was acting within scope of his 
employment. 

Cal.—Tsirlis v. Standard Oil Co. of 
California, 90 P.2d 128, 32 Cal.App. 
2d 469—Gammon v. Wales, 300 P. 
988, 115 Cal.App. 133. 

Iowa.—Orris v. Tolerton & Warfield 
Co., 207 N.W. 365. 201 Iowa 1344. 
Mich.—Phillips v. Fotheringham, 269 
N.W. 600, 277 Mich. 566. 

Ohio.—House v. Stark Iron & Metal 
Co., App., 34 N E 2d 592, rehear¬ 
ing denied 46 N.E.2d 419—Holmes 
v. Yellow Taxicab Co , 162 N E 710, 
28 Ohio App. 382. 

Tex.—Globe Laundry v. McLean, 
Civ.App., 19 S.W.2d 94. 

(3) To give rise to presumption 
that salesman driving automobile 
was on employer's business at time 
he ran into pedestrian.—Staley v. 
Lawler, 27 S.W.2d 1039, 224 Mo.App. 
884. 

XvldMM held insufficient 

(1) To authorize inference that at 
time of accident employee was acting 
within the scope of employment as 
company's servant.—Railway Ex¬ 
press Agency v. Bonnell, 84 N E 2d 
927, 218 Ind. 607. 

(2) To support Inference that a 
purpose of the agent's trip at time of 
the accident was collection, made two 
hours thereafter.—Snowwhlte v. 
Metropolitan Life Ins. Co., 127 8.W. 
2d 718. 844 Mo. 705. 

5L Mo.—Snowwhlte ▼. Metropolitan 
Life Ins. Co., 127 S.W.2d 718, 844 
Mo. 706. 


Neb.—Mackechnie v. Lyders, 279 N. 

W. 328, 134 Neb. 682. 

Or.—Judson v. Bee Hive Auto Service 
Co., 297 P. 1050, 136 Or. 1, 74 A.L. 

R. 944. 

Tenn.—Welch v. Young, 11 Tenn.App. 
431. 

Wash.—Bradley v. S. L. Savldgc, Inc, 
123 P.2d 780, 13 Wash.2d 28 
42 C.J. p 1232 note 23. 

Presumptions see supra $ 511. 

Testimony held without probative 
value to establish that automobile, 
which belonged to employer, was be¬ 
ing operated in business of emplo>er 
—Kavanaugh v. Wheeling, 7 S.E.2d 
126, 175 Va, 105. 

Statement of driver not conclusive 

In action for injuries to boy run 
over by defendant’s truck, driven by 
one accompanied by another regular 
driver for defendant, jury was not 
bound by testimony of such other 
driver that he and person driving 
truck were not working for defend¬ 
ant at time of accident—Mays v. 
Welsh, 32 N.E.2d 701, 218 Ind. 366. 

■vldence held sufficient 

(1) To establish that driver was 
acting within the scope of his em¬ 
ployment or while using vehicle in 
employer’s business or for his pur¬ 
pose. 

U.S.—R. J. Reynolds Tobacco Co. v. 
Newby, C.C.A Idaho, 145 F 2d 768— 
Pillsbury Flour Mills Co. v. Miller, 
C.CA.Mo., 121 F.2d 297—-Crockett 
v. U. S., C.C A.W.Va., 116 F.2d 646, 
certiorari denied 62 S CL 57, 314 U. 

S. 619, 86 L Ed. 498—Crockett v. 
McElroy, C.C.A.W.Vo., 116 F.2d 646, 
certiorari denied 62 S Ct. 67, 314 U. 
S. 619, 86 L.Ed. 498—Woody v. 
Utah Power & Light Co.. C C.A. 
Utah, 54 F.2d 220—Young v. Wilky 
Carrier Corporation, D.C.Pa., 54 F. 
Supp. 912, affirmed, C.C.A., 150 F. 
2d 764, certiorari denied 66 S.Ct. 
470, 326 U.S. 786, 90 L.Ed 477. 

Ala.—Koonce v. Craft, 3 So.2d 66, 241 
Ala. 407—Bruner v. Eubanks, 33 
So.2d 374, 33 Ala.App. 266, certio¬ 
rari denied 33 So.2d 376, 250 Ala. 
100 . 

Ariz—Brooks v. Neer, 47 P.2d 452, 46 
Ariz. 144. 

Ark.—Lion Oil Refining Co. v. Smith, 
133 S.W. 2d 895. 199 Ark. 397— 
Vaughan Hardware Co. v. McAdoo, 
118 S.W.2d 280, 196 Ark. 471—Mar¬ 
shall Ice & Electric Co. v. Fitz- 
hugh, 112 S.W.2d 420, 195 Ark. 395 
—Southwestern Bell Telephone Co. 
v. Roberts, 31 S.W.2d 302, 182 Ark. 
211 . 

Cal.—Loper v. Morrison, 145 P.2d 1, 
23 Cal.2d 600—Llndemann v. San 
Joaquin Cotton Oil Co., 65 P.2d 870, 

286 


5 Cal 2d 480—Mirablto v. San Fran¬ 
cisco Dairy Co., 35 P.2d 513, 1 Cal. 
2d 400—Reed v. Parra, 264 P. 757, 
203 Cal. 430—Nash v. Wright, 186 
P.2d 686, 82 Cal.App.2d 467—Ingle 
v. Bay Cities Transit Co., 164 P. 
2d 508, 72 Cal.App.2d 283—Graetch 
v. Dix, 156 P.2d 79, 68 Cal.App.2d 
115—Sullivan v. Thompson, 87 P. 
2d 62, 30 Cal.App.2d 675—Sullivan 
v. Barra. 70 P 2d 495, 22 Cal App 2d 
20—Hiner v Olson, 72 P 2d 890, 
23 Cal.App.2d 227, rehearing denied 
73 P.2d 945. 23 Cal.App.2d 227— 
Christopher v. City of Los Angeles. 
56 P. 2d 539, 13 Cal.App.2d 118— 
Guberman v. Weiner, 51 P.2d 1141, 
10 Cal.App.2d 401—Malmstrom v. 
Bridges, 47 P 2d 336. 8 Cal.App.2d 
5—Mender v. Miller, 46 P.2d 229, 7 
Cal.App 2d 611—Hill V. Fresno 
County. 35 P.2d 5»3, 140 Cal \pp. 
272—Weinberg v. Clark, 8 P.2d 164. 
120 Cal App 362—Cook v Ranger, 
293 P. 794, 110 Cal.App. 9ft—Barton 
v. McDermott. 291 P. 591, 308 Cal. 
App. 372—Wagnitz v. Scharetg, 265 
P. 318, 89 Cal.App. 511—Curran v. 
Earle C. Anthony, Inc, 247 I\ 236. 
77 Cal App 462—Dillon v. Pruden¬ 
tial Ins. Co of America, 242 P. 736, 
75 Cal App. 266 

Conn.—Denos v. Ciovanelli, 200 A. 
573, 124 Conn 46f -Smith v. Fire¬ 
stone Tire & Rubber Co, 177 A. 
524, 119 Conn. 483—Larsen v. 

Thomas, 176 A. 400, 119 Conn 335. 
Fla.—Jacksonville Paper Co v. Car- 
lile, 15 So 2d 443, 153 Fla. 661. 

Ga—Lunsford v. Carden. 13 S E.2d 
192, 64 Ga.App. 349—Adair v. Car¬ 
michael, 191 SE. 177, 55 Ga.App. 
696—Holland v. Bullock, 190 S.E. 
877, 55 Ga.App. 605—Mitchem v. 
Shearman Concrete Pipe Co, 165 S. 
H. 889, 45 Ga.App. 809, followed in 
Teichmiller v. Steele, 167 S E 911, 
46 Ga.App. 468—Davies v. Hearn, 
164 S.E. 273, 45 Ga.App. 276. 

Ill.—Reilly v. Peterson Furniture 
Co.. 40 N.E.2d 780, 314 Ill.App. 46 
—Susemiehl v. Red River Lumber 
Co, 28 N E 2d 743, 306 Ill App. 430 
—Raduenz v. Kelley, 14 N.E.2d 509, 
295 Ill.App. 622—Slaughter v. Ex¬ 
position Gateway Parking Corpo¬ 
ration, 4 N.E.2d 804, 287 Ill.App. 
621—Tarka v. Pratt, 267 Ill.App. 
403—Kavale v. Morton Salt Co., 242 
Ill.App. 205, affirmed 160 N.E. 762, 
329 Ill. 445. 

Ind.—Albert McG&nn Securities Co. v. 
Coen, 48 N.E.2d 68. 114 Ind.App. 
60, dissenting opinion 48 N.E.2d 
1000, 114 Ind.App. 60—King v. 

R&nsburg, 39 N.E.2d 822, 111 Ind. 
App. 523, rehearing denied 40 N.H. 
2d 999, 111 Ind.App. 528—Kepp’s 
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contended that the servant was acting in behalf of | himself or a third person at the time of the acci- 


Express & Van Co. v. Boyd, 163 N. 
E. 515, 90 Ind.App. 351. 

Ky.—Union Transfer & Storage Co. 
v. Fryman’s Adm'r, 200 S.W.2d 953. 
304 Ky. 422—Vansant v. Holbrook’s 
Adm’r, 146 S.W.2d 337, 285 Ky. 88 
—Home Laundry Co. v. Cook, 126 
S.W 2d 763, 277 Ky. 8. 

La.—Guillory v. Horecky, 168 So. 481, 
185 La. 21—Automobile Ins. Co. of 
Hartford. Conn., v. Barnard, App., 
30 So.2d 142—Gilbert v. Trotter, 
App., 160 So. 855—U-Drive-I t-Car 
Co. v. Texas Pipe Line Co., 129 So. 
565, 14 La.App. 524. 

Maas.—Arnold v. Brereton, 158 N.E. 
671, 261 Mass. 238—Surrette v. 

Hamel, 149 N.E. 710, 254 Mass. 171. 
Mich.—Vitaioli v. Berklund, 295 N. 

W. 557. 296 Mich. 56. 

Minn—Wagstrom v. Joseph, 255 N. 
W. 822. 192 Minn. 220—Paulson v. 
Cave. 241 NW. 678, 185 Minn. 419 
—Beckman v. Wilkins, 232 N W. 38, 
181 Minn. 245. 

Mo—Hein v. Peabody Coal Co. 85 S. 
W.2d 604, 337 Mo. 626—Day v. 
Banks, App.. 143 S W.2d 68—Gillis 
v. Singer, App., 86 S W.2d 352— 
Schmitt V. American Press, App., 
42 S.W 2d ’969. 

Neb.—Sutton v. Inland Const. Co , 14 
N.W 2d 387. 144 Nob 721—Kielley 
V. McCauley, 296 NW. 437. 139 

Neb 60—Vandcrlippe v. Midwest 
Studios. 289 N W. 341. 137 Nob 
289—Keebler v. Harris, 235 N.W. 
328, 120 Neb. 739. 

N.J.—Spence v. Maicr, 59 A.2d 609, 
137 N.J.Law 284, affirmed 61 A.2d 
590—Katzman v. Budden, 16 A 2d 
471, 125 NJ.Law 519—Arnold v. 
Ollcndorf, 157 A. 127. 9 N.J Misc. 
1198—Lohinan v. Lindeman, 153 A. 
101, 9 N.J.Misc. 225—Bunevich v 
Public Service Ky. Co., 147 A. 375, 
7 N.J.Misc. 823. 

N.Y.—Cooke v. Drigant, 45 N.E.2d 
815, 289 N.Y. 313—Dunseath v. 

Starrett Bros. & Eken, 42 N.E.2d 
474, 288 NY. 174, reargument de¬ 
nied 43 N.E.2d 355, 288 NY. 734— 
Zeiger v. Riley. 69 N.Y S.2rt 421, 
270 App Div. 771, appeal denied 60 
N.Y.S.2d 295, 270 App.Dlv. 819. 

N.D.—Bentley v. Oldetyme Distillers, 
298 N.W. 417, 71 N.D. 62—Motley 
v. Standard Oil Co., 240 N.W. 206, 
61 N.D. 660—Conklin v. Sampson, 
213 N.W. 847, 55 N.D 8V5 
Okl.—Kelly v. Cann, 186 P.2d 896, 
192 Okl. 446—Oklahoma City v. 
Head. 90 P.2d 395, 185 Okl. 33. 

Or.—Knapp v. Standard Oil Co. of 
California, 68 P.2d 1052, 166 Or. 
664. 

Pa.—Davis v. Tredwell, 82 A.2d 411, 
347 Pa. 341—Sefton v. Valley Dairy 
Co., 28 A.2d 313. 345 Pa. 824—Kad- 
leclk v. L. N. Renault & Sons, 40 
A.2d 866, 166 Pa.Super. 586. 

R.I.—Goff v. Craft's, Inc., 21 A.2d tfO, 


67 R.1.11—Landi v. Klrwin A Flet¬ 
cher, 157 A. 301, 52 R.I. 57. 

S.C.—Stevens v. Moore, 46 S.E.2d 73, 
211 S C 498 

Tenn.—Wolfe v. Vaughn, 162 S.W.2d 
631, 177 Tenn. 678—Good v. Ten¬ 
nessee Coach Co., App., 209 S.W.2d 
41—Pratt v. Duck. 191 S.W.2d 562, 
28 Tenn.App. 502—Hall Grocery Co. 
v. Wall, 13 Tenn.App. 203. 

Tex.—Texas Power & Light Co. v. 
Denson, 81 S.W.2d 36, 125 Tex, 883 
—Hranicky v. Trojanowsky, Civ. 
App., 153 S.W.2d 649, error refused 
—Wilhoit v. Iverson Tool Co., Civ. 
App., 119 S.W.2d 709, error dis¬ 
missed by agreement—Pc veto v. 
Smith, Civ.App., 113 S W.2d 216, 
modified on other grounds 133 S.W. 
2d 572, 134 Tex 308—Beck v. Wahl- 
gren, Civ.App, 87 S.W.2d 890— 
Kituri v. Lira, Civ.App., 73 SW.2d 
891—Colgate-Palmolive-rect Co. v. 
Perkins, Civ.App., 48 S.W.2d 1007, 
error refused—Lightsey Black & 
White Cab Corporation v. Little¬ 
field, Civ.App, 48 S.W.2d 766, error 
refused—Ineoda Laundry v. New¬ 
ton, Civ.App, 33 S.W.2d 208, error 
dismissed—American Indemnity 

Co. v. Venegas, Civ.App., 17 S.W.2d 
858, error dismissed. 

Va.—White v. Gregory, 170 S.E. 739, 
3 61 Va. 43 4—Crowell v. Duncan. 134 
SE. 576, 145 Va. 489, 50 A L.R. 
1425. 

Wash—Melosevich v. Cichy, 193 P.2d 
342—Rice v. Garl, 98 P.2d 301, 2 
Wash.2d 403—Ennis v. Smith, 18 P. 
2d 1, 171 Wash 126. 

42 C.J. p 1232 note 23 [a]. 

(2) To establish that driver was 
not acting within scope of his em¬ 
ployment.—McAllister v. Miami 
Daily News, 17 So.2d 613. 154 Fla. 
370. 

(3) To rebut presumption that 
truck driver was continuing on per¬ 
sonal independent mission at the 
lime of the accident.—Mancuso v. 
Hurwitz-MJntz Furniture Co. f La. 
App., 183 So. 461. 

(4) To warrant conclusion that 
president of company was acting 
within scope of employment in di¬ 
recting operation of its rented auto¬ 
mobile when it struck pedestrian.— 
U-Run-It Co. v. Merry man, 153 S.E. 
664, 154 Va. 467. 

Evidence held Insufficient 

(1) To establish that employee 
was acting within scope of his em¬ 
ployment or while using vehicle in 
I employer’s business or for his pur¬ 
pose. 

U.S.—Metropolitan Life Ins. Co. v. 
Gosney, C.C.A.Mo„ 101 F.2d 167— 
Dudley v. Preston Motor Co., C.C. 
A.Tenn., 61 F.2d 8. 

Ala—Koonce v. Craft, 174 So. 478, 234 
Ala. 278—Hill v. Decatur Ice & 
Coal Co., 122 So. 338, 219 Ala. 880 
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—Alabama Power Co. v. Watts, 117 
So. 426. 218 Ala. 78. 

Ark.—Brooks v. Bale Chevrolet Co., 
127 S.W.2d 135, 198 Ark. 17. 

Cal.—Bourne v. Northern Counties 
Title Ins. Co., 40 P.2d 583, 4 Cal. 
App. 2d 69. 

Colo.—Kirkpatrick v. McCarty, 152 P. 

2d 994, 112 Colo. 588. 

Conn.—Matulis v. Gans, 141 A. 870, 
107 Conn. 562. 

Ga.—Lamb v. Landers, 21 S E.2d 821. 
67 Ga.App. 588—Akridge v. Atlan¬ 
ta Journal Co., 194 S.E. 590, 56 Ga. 
App. 812, followed in Robinson v. 
Atlanta Journal Co., 194 S.E. 594, 
56 Ga.App. 820. 

Ind.—Railway Express Agency v. 
Bonnell, 33 N E 2d 980, rehearing 
denied 34 N.E 2d 927, 218 Ind. 607. 
Kan —Redfleld v. Chelsea Coal Co., 64 
r.2d 975. 143 Kan. 480. 

La.—Roy v. Houlihan, App, 182 So. 
333—Banks v. Commercial Stand¬ 
ard Ins. Co., App., 177 So. 488— 
Bordelon v. T. L James & Co., 
App., 148 So. 484—Bennett v. 
Thompson, App , 145 So 783—Jeter 
v. Archer, 138 So. 890, 18 La.App. 
527—Schaumburg v Nash-Missis- 
siopi Valley Motor Co., 129 So. 390, 
14 La.App. 77. 

Mass.—Karpowicz v. Manasas, 176 N. 
E. 497, 275 Mass. 413—Kindell v. 
Ayles, 160 NE. 818, 263 Mass. 244— 
Welch v. Checker Taxi Co, 159 N.E. 
622, 262 Mass 310—Mai ley v. Hart, 
149 N.E. 664, 254 Mass. 168. 

Minn —Messenbring v. Blackwood, 
213 N.W. 541, 171 Minn. 105—Stauf¬ 
fer v. Schilpin. 208 N.W. 1004, 167 
Minn. 301. 

Mo.—Riggs v. Higgins, 106 S.W.2d 1, 
341 Mo. 1—Kubinelli v. Union Elec. 
Light & Power Co., App., 187 S.W. 
2d 762. 

Neb—Hildebrand v. McCauley, 296 
N.W. 434, 139 Neb 65—Ricsland v. 
Dawson County Irr. Co., 279 N.W. 
726, 134 Neb. 773. 

N.J.—Cinque v. Crown Oil Corp., 48 
A.2d 777, 135 N.J.Law 38. 

N.Y.—Cullen v. Woodie, 58 NY.S.2d 
361, 269 App.Div. 992—Cohen v. 
Ncustadter, 222 N.Y.S. 602, 221 

App Div. 102, reversed on other 
grounds 160 N.E. 12, 247 N.Y. 207. 
N.C.—Salmon v. Pearce, 27 S.E.2d 
647, 223 N.C. 687—Russell v. Out- 
shall, 26 S.E.2d 866, 223 N.C. 353— 
Van Landingham v. Singer Sewing 
Mach. Co., 177 S.E. 126. 207 N.C. 
355. 

N.D.—Parker Motor Co. v. Northern 
Packing Co., 227 N.W. 226, 68 N.D. 
685. 

Ohio.—Harten-Brooks Co. v. Gayer, 
155 N.E. 252, 23 Ohio App. 458. 

Okl.—Russell Products Co. v. Bailey, 
19 P.2d 601, 162 Okl. 212. 

Pa.—Davis v. Pitt Pub. Co., 188 A. 
291, 324 Pa. 449—Warman v. Craig, 
184 A. 757. 321 Pa. 481—Little r. 
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dent. 58 While the fact that the driver is acting for 
the owner may be shown by the circumstances, 68 
proof of the relationship of master and servant on 
other occasions when the employee drove the em¬ 
ployer's vehicle does not establish agency in driv¬ 
ing the vehicle at a time when the employee was 
acting for himself without the employer's permis¬ 
sion. 64 The fact that defendant's name was print¬ 
ed on the vehicle is not conclusive evidence that 
the driver was acting at the time of the accident 
within the scope of his employment, 66 but it is at 


least a circumstance tending that way in the ab¬ 
sence of any contravening proof. 66 

(b) Prima Facie Case 

Circumstances which form a reasonable basis for 
finding that the vehicle at the time of the accident was 
being used in the defendant's business will suffice to make 
out a prima facie case. 

Circumstances which form a reasonable basis for 
finding that the vehicle at the time of the accident 
was being used in defendant's business will suffice 
to make out a prima facie case. 67 Proof of owner- 


Four Wheel Drive Sales Co., 179 A. 
560, 319 Pa. 409—Martin v. Lip- 
schitz, 149 A. 168. 299 Pa. 211— 
Orluske v. Nash Pittsburgh Motors 
Co., 133 A. 148, 286 Fa. 170—Ros- 
celck v. Lucas. 43 A.2d 550. 157 Pa. 
Super. 648—Myers v. Strousse. 94 
Pa.Super. 440. 

Tenn.—Goff v. St. Bernard Coal Co., 
129 S.W.2d 2*05, 174 Tenn. 558— 
English v. George Cole Motor Co., 
Ill S.W.2d 386. 21 Tenn.App. 408. 
Tex.—Pahl v. X. It. Gill, Inc. t Civ 
App., 97 S.W.2d 252—Houck v. Mc¬ 
Donald, Clv.App., 59 S.W.2d 333. 
Wash.—Roletto v. Department Stores 
Garage Co., 191 P.2d 875. 

Wla. —Fawcett v. Gallery, 265 N.W. 
667, 221 Wis. 196—Price v. Shore- 
wood Motors, 261 N.W. 244, 214 
Wls. 64. 

42 C.J. p 1232 note 23 [b], 

(2) To show that employee was 
not acting within the scope of his 
employment at the time of the acci¬ 
dent.—Murphy v. Henderson, La. 
App., 23 So.2d 369—Lovol v. It. F. 
Mestayer Lumber Co., La.App., 185 
So. 476, rehearing denied 186 So. 101. 

<3) To show that defendants au¬ 
thorized their driver to employ as¬ 
sistants so as to be liable to one so 
employed for driver's ordinary negli¬ 
gence.—Murphy v. Barry, 163 N.E. 
159, 264 Mass. 657. 

(4) To justify finding that vehicle 
bearing number plates issued to part¬ 
ners was being operated in partner¬ 
ship business.—Caswell ▼. Maplewood 
Garage, 149 A. 746, 84 N.H. 241, 73 
A.L.R. 433. 

52. Evidence held sufficient 

(1) To establish that employee 
was acting within scope of his em¬ 
ployment or while using vehicle in 
employer's business or for his pur¬ 
pose. 

Cal.—Megowan v. City of Los An¬ 
geles, 69 P.2d 1012, 7 Cal.2d 80. 
La.—Culver v. Toye Bros. Tellow Cab 
Co., App., 26 So.2d 296. 

N.H.—Boston v. B. St M. Super Serv¬ 
ice, 20 A.2d 633, 91 N.H. 392. 

(8) To establish that employee 
was acting within scope of his em¬ 
ployment while taking vehicle to his 
home.—C. J. Horner Co. v. Holland, 
180 S.W.8d 684, 807 Ark. 345—Helena 


Wholesale Grocery Co. v. Bell, 112 S. 
W.2d 416, 195 Ark. 435. 

(3) To support verdict that serv¬ 
ant was not using master’s truck 
solely for private purpose.—Hex Oil 
Corporation v. Crank, 38 S.W.2d 1093, 
183 Ark. 819. 

Evidence held insufficient 

(1) To establish that employee was 
acting within scope of his employ¬ 
ment or while using vehicle in em¬ 
ployer’s business or for his purpose. 
U.S.—Department of Water and 
Power of City of Los Angeles v. 
Anderson, C.C.A.Nev., 95 F.2d 577, 
certiorari denied 59 S Ct. 67, 305 
U.S. 607, 83 L.Ed. 386—White v. 
Firestone Tire & Rubber Co., C. 
C.A.S.C , 90 F.2d 637. 

Ala.—Bell v. Martin. 1 So 2d 906. 241 
Ala. 182—Alabama Power Co. v. 
Watts, 117 So. 426, 218 Ala. 78. 
Cal.—Cragun v. Krossoff, 114 P.2d 
431, 45 Cal.App 2d 480—’Vaden v. 
Holmes, 103 P.2d 1002, 39 Cal.App. 
2d 580—Newman v. Sunde, 73 P.2d 
260, 23 Cal.App.2d 332—Hanchett v. 
Wiseley. 290 P. 311, 107 Cal App. 
230—Adams v. Tuxedo Land Co., 
267 P. 926, 92 Cal.App. 266. 

Conn.—Leitzcs v. F. L. Caulkins Au¬ 
to Co., 196 A. 145, 123 Conn. 459— 
Slattery v. O’Meara, 181 A. 610, 
120 Conn. 465—Hickson v. W. W. 
Walker Co., 149 A. 400, 110 Conn. 
604, 68 A.L.R. 1044. 

Idaho.—Baldwin v. Singer Sewing 
Mach Co., 287 P. 944, 49 Idaho 231. 
Iowa.—Alcock v. Kearney, 288 N.W. 
786, 227 Iowa 650. 

La.—Caldwell v. Unity Industrial 
Life Ins. Co., App., 17 So.2d 757— 
Williamson v. De Soto Wholesale 
Grocery Co., App., 16 So.2d 739— 
Lacobee v. De Soto Wholesale Gro¬ 
cery Co., 16 So.2d 743—Mancuso v. 
Hurwitz-Mintz Furniture Co., App., 
181 So. 814, rehearing denied 183 
So. 461—Great American Indem¬ 
nity Co. v. Landry Stores, App., 177 
So. 405—Vulllemot v. August J. 
Claverie St Co., 125 So. 168, 12 La. 
App. 236. 

Me.—Stevens v. Frost, 32 A.2d 164, 

I 140 Me. 1. 

Minn.—Wenell v. Shapiro, 260 N.W. 

503, 194 Minn. 368. 

N.J.—Katz v. Newark Newsdealers 
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Supply Co., 197 A. 259. 119 N J 
Law 498. 

N.C.—Miller v. Moore, 21 S E 2d 876, 
222 N.C. 749—Smith v. Moore, 16 
S E 2d 701, 220 N.C. 165—Creech v. 
National Linen Service Corpora¬ 
tion, 14 S.E 2d 408, 219 N.C. 457. 
Okl.—Wall v. Winn, 63 r.2d 28, 178 
Okl. 472. 

Ta.—Grossman v. Kniess, 193 A. 369, 
127 Pa Super. 310. 

Tex—Mitchell v. Gibson, Civ App., 
160 S W 2d 79, error refused— Al- 
fano v. International Harvester Co 
of America, Civ App , J21 S.W 2d 
466, error dismissed—McCoy v. 
Beaeh-Wittman Co., Civ App., 22 S. 
W.2d 714, error dismissed—Wood¬ 
ward-Wanger Co. v. Nelson, Civ. 
App , 11 S.W.2d 371. 

(2) To corroborate defendant’s 
testimony on issue whether servant 
was engaged in scope of his emploj - 
ment or on mission of his own at 
lime of accident.—Gammill v Mul¬ 
lins. Tex Civ.App., 188 S.W.2d 986, 
error dismissed. 

53. Vt.—Luce v. Chandler, 195 A. 
246, 109 Vt. 275—Ronan v. J. G. 
Turnbull Co., 131 A. 788, 99 Vt. 
280. 

Wash.—Smith v. Eldridge Motors. 90 
P.2d 257, 199 Wash. 10, opinion 
adhered to 93 P.2d 1120, 199 Wash. 
10 . 

Bale held not affected by statutes 

making proof of ownership of motor 
vehicle prima facie evidence that it 
was being operated with the owner's 
consent and making proof of its 
registration prima facie evidence 
that it was being operated by the 
owner or his servant in his business. 
—Good v. Tennessee Coach Co., Tenn. 
App., 209 S.W.2d 41. 

54. Or.—Summerville v. Gillespie, 
179 F,2d 719, 181 Or. 144. 

55. Tex.—J. H. Robinson Truck 
Lines v. Jones, Clv.App., 139 S.W. 
2d 127—Freeman v. Texas Bread 
Co., Civ.App., Ill S.W.2d 307. 

56. Tex.—J. H. Robinson Truck 
Lines v. Jones, Clv^App., 139 S.W. 
2d 127—Freeman v. Texas Bread 
Co., Clv.App., Ill S.W.2d 307. 

57. Conn.—Smith v. Firestone Tire 
fc Rubber Co., 177 A. 624, 119 Conn. 
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ship of the vehicle by defendant is held in some 
jurisdictions to make out a prima facie case on the 
issue of whether the driver was operating the vehi¬ 
cle at the time of the accident pursuant to the own¬ 
er’s business, and within the scope of his employ¬ 
ment, 68 but there is also authority denying this 
view. 69 It has been held that proof of ownership 
by defendant, together with added proof that the 
negligent driver was in the general employment of 


defendant, establishes a prima facie case, 60 although 
there is also authority to the contrary. 61 A prima 
facie case of respondeat superior may be made by 
evidence that defendant was owner of the offending 
vehicle, that it was being operated by a person gen¬ 
erally employed by the owner as his servant, and 
that at the time of the accident the vehicle was be¬ 
ing operated under conditions resembling those 
which normally attended its operation in the mas- 


483— De Marey v. Bruges, 131 A. 
392, 103 Conn. 667. 

■vldenco held to establish prima 
facia caaa 

TJ.S.—National Battery Co. v. Levy, 
C.C.A Minn.. 126 F 2d 33. certiorari 
denied Levy v. National Battery 
Co. 62 S.Ct. 1294, 316 U.S. 697. 86 
L.Ed 1767—Hawthorne v. Ecker- 
son Co., C.C.A.Vt., 77 F 2d 844. 

Ala—Slaughter v. Murphy, 194 So. 
649, 239 Ala 260 

Ark.—Arkansas Baking Co. v. Wy¬ 
man, 47. S.W.2d 45, 185 Ark. 310— 
Boehmer v Short, 43 S.W.2fl 511, 
184 Ark 672—Mullins v. Kitchic 
Grocer Co.. 35 S.W 2d 1010. 183 
Ark. 218. 

Cal —Huddy v. Chronicle Tub Co., 
103 P 2d 421, 15 Cal.2d 554—Barton 
v. McDermott, 291 P 591. 108 Cal. 
App. 372 

Conn.—I)t* Marey v. Brugas, 131 A. 
292, 103 Conn 667. 

Ky.--K. L Jeffries Truck Line v 
Brown. 197 S.W.2d 904. 303 Ky. 
405—Galloway Motor Co. v. Huff¬ 
man’s Adm’r, 137 S.W.2d 379, 281 
Ky. 841 

La—Houlton v, Nichols Truck Line, 
App., 23 So 2d 368—Antoine v. Lou¬ 
isiana Highway Commission, App., 
188 So. 443—Griffin v. Motor Trans¬ 
it Co, 127 So. 438, 13 La.App. 151 
—Swcdman v. Standard Oil Co. of 
Louisiana, 125 So. 481, 12 La.App 
359. 

Miss. — Stovall v. Jepsen, 13 So.2d 
229, 195 Miss. 115. 

N.Y.—Hemmingway v. Town of Dan- 
nernora, Clinton County, 55 N.Y.S. 
2d 828, 269 App.Div. 221. 

N.C.—Lazarus v. Blue Ridge Grocery 
Co., 161 S.E. 553, 201 N.C. 817. 

Okl —Burt Corporation v. Crutchfield, 
6 P.2d 1055, 153 Okl. 2. 

Tenn.—Racy Cream Co. v. Walden, 1 
Tenn.App. 653. 

■vldenco held not to establish, prima 
facie oaee 

N.C.—Cole v. Asheville Funeral 
Home, 176 S.E. 653, 207 N.C. 271. 

66. Ala.—Walker v. Stephens, 127 
So. 668, 221 Ala. 18. 

Arlz.—Hatchlmonji v. Homes, 3 P.2d 
271, 38 Ariz. 536—Lutfy v. Lock¬ 
hart, 295 P. 975, 37 Arlz. 488. 

N.Y.—Rathfelder v. Flag, 12 N.Y.S. 
2d 186, 267 App.Div. 71, affirmed 
24 N.E.2d 984, 282 N.Y. 563. 

Or.—Summerville v. Gillespie, 179 P. 
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2d 719, 181 Or. 144—Jasper v. 

Wells. 144 P.2d 605, 173 Or. 114. 
Wis.—Sevey v. Jones, 292 N W. 436, 
235 Wls. 109—Philip v. Schlager, 
253 N.W. 394, 214 Wls 370—Geh- 
loff v. De Marce, 234 N.W. 717, 204 
Wis. 464. 

42 C.J. p 1232 note 23 [c]. 

59. Cal.—Wilson v. Droege, 294 P. 

726, 110 Cal App. 578 
Conn —Dunn v. Santamauro, 175 A. 
913, 119 Conn. 307—Middletown 

Trust Co. v. Bregman, 174 A. 67, 
118 Conn. 651. 

Ky—Ashland Coca Cola Bottling Co. 
v. Ellison, 66 S.W.2d 52. 252 Ky. 
172. 

Miss.—Merchants Co. v. Tracy, 166 
So. 340, 175 Miss 49. 

Ohio—House v. Stark Iron & Metal 
Co., App., 34 NE.2d 592, rehearing 
denied 46 N.E 2d 419. 

Pa.—Henry v Beck, 36 A.2d 734, 154 
Fa Super. 585—Grossman v. Kniess, 
193 A. 369, 127 Pa Super. 310— 
Hoch v. Martin, 188 A. 602, 124 
Pa Super. 445. 

Tenn.—Trimble v. Bridges, 180 S.W. 

2d 590. 27 Tenn App. 320. 

Tex.—Moreland v. Hawley Independ¬ 
ent School Dist., Civ.App., 163 S. 
W 2d 892, supplemented on other 
grounds 169 H.W.2d 227. 

42 C.J. p 1232 note 23 [d]. 

Reason for rule 

Such a rule ignores the principle 
that one presumption may not be 
supported by another presumption; 
for, if it should be granted that on 
such facts a presumption that the 
driver was a servant of the owner 
would arise, the further presumption 
that such servant was in the course 
of his employment would have noth¬ 
ing to support it except the first- 
mentioned presumption.—Moreland v. 
Hawley Independent School Diet., su¬ 
pra. 

Xn Missouri 

(1) It has been held that mere 
admitted ownership of car is not 
sufficient to supply necessary proof 
of agency of driver or that alleged 
agent was engaged in work of his 
supposed master.—Kurz v. Green- 
lease Motor Car Co., App.. 52 S.W.2d 
498, certiorari Quashed State ex rel. 
Kurz v. Bland, 64 S.W.2d 638, 333 
Mo. 941. 

(2) However, proof of defendant’s 
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ownership when considered with oth¬ 
er circumstances in the evidence has 
been held sufficient to make a prima 
facie case for plaintiff.—Rockwell v. 
Standard Stamping Co., 241 SW. 979, 
210 Mo.App. 168—42 C.J. p 1232 note 
23 [c]. 

60. Cal.—Bushnell v. Yoshika Ta- 
shiro. 2 I\2d 550, 115 Cal.App. 563. 
Ind —Frick v. Bickel, 54 N.E.2d 436. 
115 Ind App. 114, motion denied 57 
N.E 2d 62, 222 Ind. 610. 

Ky.—W. T. Liter Co. v. Graham, 136 
S.W 2d 1059, 281 Ky. 634. 

La.—Banks v. Commercial Standard 
Ins. Co. App., 177 So 488—Middle- 
ton v. Humble, App., 172 So. 642. 
Minn —Schultz v. Swift & Co., 299 
N.W. 7, 210 Minn. 533. 

Tex—Broaddus v. Long. 138 S.W.2d 
1057, 135 Tex. 353—Carle Oil Co. 
v. Owens, Civ App., 134 SW.2d 411 
—Weber v. Reagan, Civ.App., 91 
S W.2d 409, error dismissed— 
Texas News Co. v. Lake, Civ.App., 
58 S W.2d 1044, error dismissed— 
Homan v. Borman, Civ.App., 19 S. 
W.2d 438—Moreland v. Hawley In¬ 
dependent School Dist., Civ.App, 
163 S.W.2d 892, supplemented on 
other grounds 169 S.W. 227— 
Trachtenberg v. Castillo, Civ.App., 
257 S.W. 657—Browne v. Hana- 
griff, Civ.App., 270 S W. 890— 
Shrader v. Roberts, Civ.App., 255 
S.W. 469—Lang Floral, etc., Co. v. 
Sheridan, Civ.App., 245 S.W. 467— 
Gordon v. Texas, etc., Mercantile, 
etc., Co., Civ.App., 190 S.W. 748— 
Christensen v. Christiansen, Civ. 
App, 155 S.W. 995—Studebaker 

Bros. Co. v. Kitts, Civ.App., 152 S. 
W. 464. 

Facts creating presumption that 
driver was acting within scope of 
employment generally see supra 8 
511 (6) d. 

Use withla general scope of employ¬ 
ment 

Fact that employee is Intrusted 
with possession and operation of au¬ 
tomobile, with discretion to use it in 
employer’s business, imposes liability 
for negligent operation, on showing 
of use within general, not necessari¬ 
ly particular, employment.—Vitelli v. 
Minutoli, 4 P.2d 818, 118 Cal.App. 120. 

6X. Conn.—Middletown Trust Co. v. 
Bregman, 174 A. 67, 118 Conn. 661. 
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tier’s business. 02 

Registration. By virtue of some statutes the fact 
that the vehicle was at the time of the accident op¬ 
erated by the driver for the use and benefit of the 
owner and within the scope of his employment may 
be proved by showing registration in defendant's 
name. 02 

(c) Rebuttal 

A prlma facie cate eetabllshed by the plaintiff, or an 
Inference or presumption that the driver was acting with¬ 
in the scope of hit employment or was engaged In the 
defendant's business at the time of the accident, may be 
rebutted by testimony sufficient In weight to overcome It. 

A prima facie case established by plaintiff is re¬ 
buttable by testimony sufficient in weight to over¬ 
come it. 04 According to one view, defendant must 


bring forth clear and convincing proof to overcome- 
the inference or presumption that the driver was 
acting within the scope of his employment or was 
engaged in defendant's business at the time of the 
accident; 66 and the presumption is rebutted by 
clear, convincing, and uncontradicted evidence 
showing that the driver was not acting within the 
scope of his authority or employment 66 or was not 
engaged in the business, or for the use or on be¬ 
half, of defendant. 67 On the other hand, there is 
authority holding that clear, strong, convincing, 
and undisputed proof is not required to rebut a pre¬ 
sumption that the driver was at the time and place 
of the accident operating the vehicle on the mas¬ 
ter’s business, but it is necessary only to produce 
evidence that will reasonably satisfy the jury that 
the driver was not on the master’s business; 66 and 


60. Tenn.—Good v. Tennessee Coach 
Co.. App., 209 S.W 2d 41. 

68 . Tenn —Phillips-Buttorff Mfg 

Co. v. Me Alexander, 15 Tenn. App. 
618—Elmore v. Thompson, 14 Tenn. 
App. 78—Welch v. Young, 11 Tenn. 
App. 431. 

Statute M relating' to evidence- 

A statute making registration of 
automobile prlma facie proof that 
operation was for owner's benefit and 
within the course of the employment 
related entirely to matters of evi¬ 
dence.—Curtis v. Kyte, 106 S.W.2d 
284, 21 Tenn.App. 115. 

64. Cal.—Bourne v. Northern Coun¬ 
ties Title Ins. Co.. 40 P.2d 583. 4 
Cal.App.2d 60. 

La.—Banks v. Commercial Standard 
Ins. Co., App., 177 So. 488. 

Minn.—Schultz v. Swift & Co., 209 
N.W. 7, 210 Minn. 533. 
ffivtAencs hold insufficient to over¬ 
come prlma faois case 
Ky.—Donnes v. Jefferson Meat Mar¬ 
ket, 14 S.W.2d 408, 228 Ky. 164. 
N.Y.—Hemmlngway v. Town of Dan- 
nemora, Clinton County, 55 N.Y.S. 
2d 828, 269 App.Div. 221. 

OS. Cal.—Tsirlis v. Standard Oil Co. 
of California. 90 P.2d 128, 32 Cal. 
App.2d 469. 

Ky.—Sharp v. Faulkner, 166 S.W.2d 
62. 292 Ky. 179—Rawlings v. Clay 
Motor Co., 164 S.W.2d 711, 287 Ky. 
604—W. T. Liter Co. v. Graham, 
136 S.W.2d 1059, 281 Ky. 634. 

Mo.—Staley v. Lawler, 27 S.W.2d 
1039, 224 Mo.App. 884. 

N.J.—Efstathopoulos v. Federal Tea 
Co., 196 A. 470. 119 N.J.Law 408. 
Tex.—Boydston v. Jones, Civ.App., 
177 S.W.2d 303. 

Wash.—Carlson v. Wolskl, 147 P.2d 
291. 20 Wash.2d 323—Davis v. 

Browne, 147 P.2d 263, 20 Wash.2d 
210—Bradley v. S. L. S&vidge, Inc., 
123 P.2d 780, 13 Wash.2d 28. 


Evidence held sufficient to overcome 
presumption or Inference 

Cal.—McCammon v. Edmunds, 299 P. 
551, 114 Cal App. 36—Hanchett v. 
Wiseley, 290 P. 311, 107 Cal.App. 
230. 

Ky.—Rawlings v. Clay Motor Co., 154 
S.W.2d 711, 287 Ky. 604—Galloway 
Motor Co. v. Huffman's Adm’r, 137 
S.W.2d 379, 281 Ky 841—Home 

Laundry Co. v. Cook, 125 S.W.2d 
763, 277 Ky. 8—Broadway Motors 
v. Bass, 67 S W.2d 955, 252 Ky. 
628. 

La.—Hunt v. Chisholm, App , 183 So. 
132—Kendricks v. Lewis, App., 175 
So. 484. 

Mont.—Monaghan v. Standard Motor 
Co., 29 T.2d 378, 96 Mont 165. 
N.J—Harris v. Kline. 151 A. 109, 8 
NJ.Mise. 575. 

N.Y.—Fisher v. New York Good Hu¬ 
mor, 39 N.Y.S 2d 28, 265 App Div. 
967, appeal dismissed 50 N E 2d 
305, 290 NY. 921—Berry v. Em¬ 
ployers’ Liability Assur. Corpora¬ 
tion, 5 N.Y.S.2d 887, 254 App.Div. 
424. 

Pa—Grossman v. Kniess, 193 A. 369, 
127 Pa.Super. 310. 

Tenn.—Southern Motors v. Morton, 
154 S.W.2d 801, 25 Tenn.App. 204. 
Tex.—Boydston v, Jones, Civ.App., 
177 SW.2d 303—Pyle v. Phillips, 
Civ.App , 164 S.W.2d 5G9. 

Evidence held Insufficient 

(1) To defeat prlma facie case 
against master for injuries by serv¬ 
ant driving master’s automobile.— 
Mullins v. Ritchie Grocer Co.. 35 S.W. 
2d 1010, 183 Ark. 218. 

(2) To rebut presumption or In¬ 
ference. 

U.S.—Young v. Wilky Carrier Corpo¬ 
ration, D.C.Pa., 54 F.Supp. 912, af¬ 
firmed, C.C.A., 150 F.2d 764, certio¬ 
rari denied 66 S.Ct. 470, 826 U.S. 
786, 90 L.Ed. 477. 

Cal.—Lemka v. Nauman, 284 P. 1062, 
103 Cal.App. 757. 
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Ky.—Dixie-Ohio Exp. Co. v. Webb, 
184 S.W 2d 361, 299 Ky. 201. 

La.—Antoine v. Louisiana Highway 
Commission, App, 188 So. 443. 
Mich.—Rabaut v. Venable, 280 N.W. 
129, 285 Mich. 111. 

Mo.—Mauzy v J. D. Carson Co, 
App., 189 S.W.2d 829. 

N.J —Wallace v. A. R Ferine Co., 172 
A. 499, 113 N.J.Law 20. 

Tenn.—Welch v. Young, 11 Tenn.App 
431. 

Tex.—Eilar v. Theobold, Civ.App., 201 
S.W.2d 237. 

60. U.S.—Standard Coffee Co. v. 

Trippet, C.C.A Tex, 108 F 2d 161. 
Md. — Hendler Creamery Co. v. Miller, 
138 A. 1, 153 Md 264. 

Mo.—Ross v. St Louis Dairy Co., 98 
S.W.2d 717, 339 Mo. 982. 

Mont.—Monaghan v. Standard Motor 
Co., 29 P.2d 378. 96 Mont. 165. 
Neb—Ebers v. Whitmore, 241 N.W. 
126, 122 Neb. 653. 

Ohio.—Reichard v. Red Cab Co., 16 
Ohio Supp. 3. 

Tex.—Alfano v. International Harv¬ 
ester Co. of America, Civ.App., 121 
S.W. 2d 466, error dismissed. 

Wash—Bradley v. S. L. Savidge, 
Inc., 123 P.2d 780, 13 Wash.2d 28 
42 C.J. p 1214 note 37. 

67- N.Y.—St. Andrassy v. Mooney, 
186 N.E. 867, 262 N.Y. 368. 

Or.—Bunnell v. Parelius, 111 P.2d 88, 
166 Or. 174. 

42 C.J. p 1214 note 38. 

66. U.S.—Terminal Transport Co., 
Inc., v. Foster, C.C.A.Ala., 164 F.2d 
248, 250. 

"A requirement that the defend¬ 
ant’s evidence in rebuttal of the pre¬ 
sumption be undisputed is necessary 
to justify the giving of a directed 
verdict for a defendant, but is not 
necessary to rebut the presumption 
before the Jury.”—Terminal Trans¬ 
port Co., Inc. v. Foster, supra. 
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so it has been held that the presumption disappears 
where there is substantial evidence to the contrary 69 
or where the surrounding circumstances are such 
that its recognition is unreasonable. 70 The pre¬ 
sumption may be overcome by positive proof that 
the driver was not at the time on a mission of his 
master 71 or by proof that the employee was engaged 
in his personal affairs; 72 but according to some 
cases the fact that there is uncontradicted evidence 
that the driver was not driving the vehicle for the 
purposes of the owner does not of itself remove the 
presumption. 73 The jury cannot arbitrarily or ca¬ 
priciously disregard the testimony of credible wit¬ 
nesses introduced to obviate the effect of the pre¬ 
sumption, arising from proof of ownership, that the 
driver of the vehicle was acting within the scope of 
his employment. 74 

(3) Servant Driving Own Vehicle 

Proof that the vehicle driven by the alleged em¬ 
ployee or agent was owned by him is not necessarily con¬ 
trolling on the question of the employer's ultimate liabil¬ 
ity; and evidence of the master’s right or power to con¬ 
trol the servant and the vehicle at the time of the acci¬ 
dent may be sufficient to establish the master’s liability. 

Proof that the vehicle driven by the alleged em¬ 


ployee or agent was owned by him is not neces¬ 
sarily controlling on the question of the alleged em¬ 
ployer's ultimate liability 75 and does not of itself 
establish that the relation of master and servant did 
not exist. 76 No inference of agency arises from 
proof of ownership of the vehicle by the em¬ 
ployee ; 77 but evidence of the master’s right or pow¬ 
er to control the servant and the vehicle at the time 
of the accident is sufficient to establish the master’s 
liability for injury resulting from the servant’s neg¬ 
ligence while in performance of duties owed the 
master, 78 even though the latter did not have actual 
control of the servant and the vehicle. 79 The em¬ 
ployer’s right of control of his employee’s vehicle 
should, however, be implied only from reasonably 
clear evidence showing it. 80 

The fact that the vehicle was owned by the driv¬ 
er, and not the employer, has evidentiary value, 81 
but is not conclusive, 82 as to whether the vehicle 
was used in the scope of the driver’s employment, 
and the fact that the accident occurred, and the 
errand was being performed, outside usual business 
hours has slight weight in determining the ques¬ 
tion. 83 


Evidence held to rebut presumption 

Ala.—Toronto v. Hattaway, 122 So. 
816, 219 Ala. 620. 

09. Mo.—Sowers v. Howard, 139 S 
W.2d 897, 346 Mo. 10—Mauzy v. J. 
D. Carson Co., App., 189 S.W.2d 
829. 

42 C J. p 1214 note 39. 

70. N.Y.—Flooco v. Carver, 3 37 NE 
309. 234 N.Y. 219—Clark v. llar- 
nischfeger Sales Corporation, 264 
N.Y S. 873, 238 App.Div. 493. 

42 C.J. P 1214 note 40. 

71. La—Middleton v. Humble, App., 
172 So. 642. 

Or.—Summerville v. Gillespie, 179 P. 

2d 719, 181 Or. 144. 

TTse for own purpose* 

Presumption that driver’s opera¬ 
tion of automobile was in scope of 
employment may be rebutted by 
proof of use of car for his own pur¬ 
poses.—Jackson v. De Bardelaben, 
118 So. 604, 22 Ala.App. 615. 

72. Neb.—Witthauer v. Paxton-Mit- 
chell Co., 19 N.W.2d 866. 146 Neb. 
436—Philleo v. Hefnider, 2 N.W.2d 
31, 140 Neb. 808—Harrell v. Peo¬ 
ple's City Mission Home, 267 N.W. 
344, 131 Neb. 138. 

73. Cal.—Randolph v. Hunt. 183 P. 
368, 41 Cal.App. 739. 

N.Y.—Ferris v. Sterling, 108 N.E. 406, 
214 N.Y. 249, Ann.Cas.l916D 1161. 
42 C.J. p 1214 note 41. 

74. Ind.—Frick v. Bickel, 64 N.E.2d 
486, 116 Ind.App. 114, motion de¬ 
nied 67 N.E.2d 62, 2 22 Ind. 610. 


Tcnn.—Green v. Powell, 124 S.W.2d 
269, 22 Tenn.App. 481. 

75. Or.—Larkins v. Utah Copper Co , 
327 P.2d 354, I6D Or 499. 

78. Or—Knapp v Standard Oil Co. 
of California, 68 P.2d 1052, 156 Or. 
564. 

Wash—Rice v. Garl. 98 P.2d 301, 2 
Washed 403. 

77. Or.—Larkins v. Utah Copper Co., 
127 P.2d 354, 169 Or. 499. 

78. Or—Knapp v. Standard Oil Co 
Of California, 68 P.2d 1052, 3 56 
Or. 564. 

Evidence held sufficient 

(1) To justify imposing liability 
on employer—Larkins v Utah Cop¬ 
per Co., 127 P.2d 354, 169 Or. 499. 

(2) To justify finding that one of 
two persons in charge of office had 
directed employee to use defendant’s 
truck and the other had directed 
him to use his father’s automobile 
and that employee chose automobile 
with knowledge of such persons, and 
not solely for his own convenience.— 
Radoccia v. Goodrich Oil Co., 6 A.2d 
746, 63 R.I. 58. 

<3) To warrant inference that 
salesmen were expected to employ 
methods taught by employer in dem¬ 
onstrating merchandise to prospec¬ 
tive customers as tending to estab¬ 
lish that salesman was a servant.— 
Mattan v. Hoover Co., 166 S.W.2d 
557, 350 Mo. 606. 
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Evidence held insufficient 

To warrant verdict or judgment for 
plaintiff. 

U.S.—Gosncy v. Metropolitan Life 
Ins. Co., C C.A.Mo., 114 F.24 649. 
Fla—McAllister v. Miami Daily 
News, 17 So.2d 613, 154 Fla. 370. 
Tenn.—Tucker v. Home Stores, 91 S. 

W.2d 296. 3 70 Tenn. 23. 

Tex—Kennedy v. American Nat. Ins. 
Co, 107 S.W.2d 364, 130 Tex. 155, 
312 A.L.R. 916—American Nat. Ins. 
Co. v. Shepherd, 95 S \V. 370, 128 
Tex. 229, 107 A.L.R. 409. 

79. Or.—Knapp v. Standard Oil Co. 
of California, 68 P.2d 1052, 156 Or. 
564. 

80. Wyo.—Stockwell v. Morris, 22 
P.2d 189, 46 Wyo. 1. 

81. Colo.—United Brotherhood of 
Carpenters and Joiners of America, 
Local Union No. 55, v. Salter, 167 
P.2d 954, 114 Colo. 513. 

82. Colo.—United* Brotherhood of 
Carpenters and Joiners of America, 
Local Union No. 55, v. Salter, su¬ 
pra. 

Evidence held suffideiit 

To establish that driver was oper¬ 
ating his own automobile and was 
engaged in a mission of his own.— 
McAllister v. Miami Daily News, 17 
So.2d 613, 164 Fla. 370. 

83. Colo.—United Brotherhood of 
Carpenters and Joiners of America, 
Local Union No. 65, v. Salter, 167 
P.2d 954, 114 Colo. 613. 
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(. Knowledge end Permission of Owner 

Knowledge end permission of the owner must be af¬ 
firmatively proved, and cannot be left to speculation or 
conjecture; but proof of ownership or of ownership and 
employment may be sufficient. 


Where that fact is an issue in the case, whether 
the vehicle was being used at the time of the acci¬ 
dent with the knowledge and permission of the own¬ 
er must be affirmatively proved, 84 and the proof 


M. Cal.—Casey v. Fortune. 179 P.2d 
99. 78 Cal.App.2d 922—Howland v. 
Doyle, 44 P.2d 453, 6 Cal.App.2d 
311 . 

Burden of proving that vehicle was 
or waa not operated with knowl¬ 
edge and permission of owner see 
supra | 511 (6). 

Previous use of automobile with 
express consent of owner cannot be 
construed as evidence of Implied 
consent at a subsequent time.—Kay- 
ser v. Jungbauer, 14 N.W.2d 337, 217 
Minn. 140—Krahmer v. Voss, 276 N. 
W. 218, 201 Minn. 272. 

Difficulty of proving permission 
snd legal use of another's automobile 
doeB not change law of evidence or 
liability. —Atwater v. Lober, 233 N.Y. 
S. 309. 133 MIsc. 652. 

Use by unlicensed operator 

Fact that driver of automobile at 
time of accident was unlicensed op¬ 
erator was insufficient to establish 
absence of owner’s consent to opera¬ 
tion of automobile by such person 
under statute providing that owner 
shall be responsible for injuries re¬ 
sulting from negligence in operation 
of automobile in business of owner 
or otherwise by person legally using 
or operating automobile with per¬ 
mission of owner—Aarons v. Stand¬ 
ard Varnish Works, 296 N.Y.S. 312, 
163 Misc. 84, affirmed 3 N.Y.S.2d 910, 
264 App.Dlv. 560. 

Evidence held sufficient 

(1) In general. 

Cal.—Hobbs v. Transport Motor Co., 
141 P.2d 738, 22 Cal 2d 773. 

La.—Serpas v. Coll&rd Motors, App., 
178 So. 261. 

N. J.—Albrecht v. Raab, 22 A.2d 339, 
127 N.J.Law 292. 

N.Y.—Crawford v. Nllan. 35 N.Y.S.2d 
33, 264 App.Div. 46, reversed on 
other grounds 46 N.E.2d 512, 289 N. 
Y. 444. 

(2) To establish that vehicle was 
being used by driver with owner’s 
permission at time o{ accident. 

Ala.—Walker v. Stephens, 127 So. 

668, 221 Ala. 18. 

Cal.—Hobbs v. Transport Motor Co., 
141 P.2d 738, 22 Cal.2d 773—Blank 
v. Coffin, 126 P.2d 868, 20 Cal.2d 457 
—Brown v. Aldrich, 176 P.2d 89, 
77 Cal.App.2d 693—Pearson v. 
Whitworth, 171 P.2d 746, 75 Cal. 
App. 2d 761—Flemmer v. Monckton, 
166 P.2d 880, 73 Cal.App.2d 271— 
Broadfoot v. Leather Supply Co., 
160 P.2d 69, 69 Cal.App.2d, 729— 
Davidson v. Ealey, 158 F.2d 1000, 
69 Cal.App.2d 254—Hoffmann v. 
Lane. 64 P.2d 477, 11 Cal.App.2d 
655—Frickett v. Whapples, 52 P. 


2d 972, 10 Cal.App.2d 701—Badin 
v. Gaugh, 42 P.2d 394, 5 Cal.App.2d 
185. 

Fla.—Hastings v. Taylor, 177 So. 621, 
130 Fla. 249—Boggs v. Butler, 176 
So. 174, 129 Fla. 324—Dowling v. 
Nicholson, 135 So. 288, 101 Fla. 672. 
Ill.—Kovell v. North Roseland Motor 
Sales. 275 Ill.App. 666. 

Iowa.—Mooney v. Canier, 197 N.W. 
625, 198 Iowa 251. 

Mass.—Boyer v. Massachusetts 

Bonding & Insurance Co., 178 N.E. 
523, 277 Mass. 359. 

Minn.—Marty v. Nordby, 276 N.W. 
739, 201 Minn. 469—Steinle v. Beck¬ 
with, 270 N.W. 139, 198 Minn. 424. 
N.Y.—Munson v. Model Taxi Corp, 
78 N.Y.S.2d 629, 273 App.Div. 1039 
—Hukcy v. Pillsbury Mills, 60 N.Y. 
S.2d 307, 270 App Div. 866—Devo v. 
Belotte, 27 N.Y.S.Sd 1, 261 App.Div. 
1119, reargument denied 29 N.Y.S. 
2d 910, 262 App.Div. 921, appeal de¬ 
nied 36 N.E 2d 917, 286 N.Y. 731— 
Mattera v. Green Bus Lines, 15 N. 
Y.S.2d 458, 258 App.Div. 800—Bar¬ 
ber v. Jewel Tea Co., 300 N.Y.S. 
302. 252 App.Div. 362, affirmed 16 
N.E.2d 94, 278 N.Y. 540—Aarons v. 
Standard Varnish Works, 296 N.Y. 
S. 312, 163 Misc 84, affirmed 3 N. 
Y.S.2d 910, 254 App Div. 560—Dar- 
rohn v. Russell. 277 N Y.S 783. 154 
Misc. 753—Brooks v. McNutt Auto 
Delivery Co., 214 N.Y.S. 562, 126 
Misc. 730—Goschar v. Bauer, 13 N. 
Y.S.2d 328. 

R.I.—Kernan v. Wcbh, 148 A. 186, 
50 R.I. 394. 

Tenn,—National Life & Accident Ins. 
Co. v. Morrison, 162 S W.2d 501, 179 
Tenn. 29. 

(3) To establish that vehicle was 
not being used with owner’s permis¬ 
sion at time of accident. 

Ala.—United Wholesale Grocery Co. 
V. Mlnge Floral Co., 142 So. 586, 
25 Ala.App. 153, certiorari denied 
142 So. 587, 225 Ala. 160. 

Cal.—Henrietta v. Evans, 75 P.2d 
1051, 10 Cal.2d 626. 

Conn.—Sosnowskl v. Lenox, 53 A.2d 
388, 133 Conn. $24. 

Iowa.—Heavilin v. Wendell, 241 N.W. 

654, 214 Iowa 844, 83 A.L.R. 872. 
Mo.—Rath v. Knight, 55 S.W.2d 682. 
N.Y.—St. Andrassy v. Mooney, 186 N. 
E. 867, 262 N.Y. 366—Ermann v. 
Kahn, 242 N.Y.S. 573, 229 App.Div. 
693. affirmed, 175 N.E. 342, 255 N. 
Y. 627—<Commarata v. Nassau Ap¬ 
pliance Co., 8 N.Y.S.2d 584, 255 
App.Div. 1014, reversed on other 
grounds 27 N.E.2d 205, 282 N.Y. 
795, reargument denied 28 N.E.2d 
I 38, 283 N.Y. 640. 
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(4) To establish that child was 
driving with parent’s consent. 

Cal.—Casey v. Fortune, 179 P.2d 99, 
78 Cal.App.2d 922—Donato v. Lopo- 
polo, 66 P.2d 1256, 20 Cal.App.2d 
409—Lufkin v. Patten-Blinn Lum¬ 
ber Co., 59 P.2d 414, 15 Cal.App.2d 
259—Walker v. Nelson, 53 P.2d 977, 
11 Cal. App. 2d 297—Garrison v. 
Booth, 52 P.2d 535, 10 Cal.App.2d 
738. 

Ind.—Bolly v. Cisco, 171 N.E. 388, 92 
Ind.App. 70. 

Ky.—Wells v. Lockhart, 81 S.W.2d 
5, 258 Ky. 698. 

Or.—Steele v Hemmers, 40 P.2d 1022. 
149 Or. 381. 

Tex.—Sturtevant v. Pagel. 130 S.W. 
2d 1017, 134 Tex. 46. 

(5) To establish that child was 
driving without parent’s consent. 
Ill.—Halmel, for Use of Soukup, v. 

Motor Vehicle Casualty Co., 272 Ill. 
App. 336, affirmed Soukup v. Hal¬ 
mel, 192 NE. 557, 357 Ill. 576 
Tenn.—Long v. Tomlin, 125 S.W.2d 
171, 22 Tenn App. 607. 

Evidence held Insufficient 

(1) In general. 

Ala.—McGowin v. Howard, 21 So. 2d 
683, 246 Ala. 553. 

Cal.—Nash v. Wright, 186 P.2d 686, 
82 Cal. App. 2d 467—Helmulh v. 
Frame, 115 T.2d 862, 46 Cal App 2d 
381—Hoffmann v. Lane. 54 P.2d 
477, 11 Cal App.2d 655—Di Rrbaylio 
v. Herndon, 44 P.2d 681, 6 Cal.App. 
2d 567. 

Conn.—Hickson v. W, W. Walker Co, 
149 A. 400, 110 Conn. 604, 68 A.L.R. 
1044. 

Mass.—Tommassen v. Fceley, 55 N E. 

2d 791. 316 Mass. 547. 

Mich.—Merritt v. Huron Motor Sales, 
276 N.W. 464, 282 Mich. 322. 

Minn.—Kayser v. Jungbauer, 14 N.W. 

2d 337, 217 Minn. 140. 

N.Y.—Fink v. Brzezinski, 37 N.Y.S. 
2d 347, 264 App.Div. 988—Smith v. 
American Steel & Wire Co., 18 N. 
Y.S.2d 5, 259 App.Div. 726—Fox v. 
City of Syracuse, 247 N.Y.S. 429, 
231 App.Div. 273. affirmed 180 N.E. 
328, 258 N.Y. 550—Owen v. Gruntz, 
214 N.Y.S. 543, 216 App.Div. 19. 
R.I.—Hartley v. Johnson, 175 A. 653, 
54 R.I. 477—Ford v. Dorcus, 162 A. 
898. 

Tenn.—Life St Casualty Ins. Co. v. 
Bradley, 160 S.W.2d 410, 178 Tenn. 
526. 

Tex.—Worsham-Buick Co. v. Isaacs, 
87 S.W.2d 252, 126 Tex. 546. 

(2) To establish that driver did 
not have permission to drive vehicle. 
—Blank v. Coffin. 126 P.2d 868. 20 
Cal.2d 457. 
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must consist of facts and circumstances from which 
can follow the inference that the owner either ex¬ 
pressly gave permission or that his acts and conduct 
were such that permission might be implied; 85 it 
cannot be left to speculation or conjecture. 86 There 
is authority to the effect that proof that the vehicle 
was owned by defendant and was negligently oper¬ 
ated by an employee does not make a prima facie 
case of negligence against the owner unless it ap¬ 
pears that the employee was driving with authority, 
express or implied, of the owner. 87 It has been 
held, however, that a prima facie case that the 
owner consented to the operation of the vehicle is 
made by proof of ownership 88 or by proof of de¬ 
fendant’s ownership and that the operator is an em¬ 
ployee of the owner. 86 

A prima facie case must be opposed by what the 
evidence shows and not by what it fails to show. 90 
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In order to overcome a statutory presumption that 
a motor vehicle was being driven with the. owner's 
knowledge and consent, the evidence must be di¬ 
rect, positive, and credible. 91 A prima facie case 
is not overcome by the uncontradicted but incon¬ 
clusive testimony of interested witnesses, 92 but a 
statutory presumption that the vehicle was driven 
with the owner’s consent ceases when there is un¬ 
contradicted proof that the vehicle was not at the 
time being used with the owner’s permission," or 
where the inference is rebutted by clear, positive, 
and uncontradicted evidence not subject to doubt 
in reasonable men’s minds, 94 or, according to one 
view, where there is substantial evidence to the con¬ 
trary. 95 

h. Family Purpose Doctrine 

General rules are applicable In determining the weight 
and sufficiency of the evidence to bring the family pur- 


(3) To establish that vehicle was 
operated with consent of driver’s 
parent. 

N.Y —Atwater v. Lober, 233 N.Y.S. 

309. 133 Misc. 652. 

Wis — McGee v. Ilahn, 212 N.W. 66, 

192 Wis. 121. 

85. Cal.—Howland v. Doyle, 44 P.2d 

453, 6 Cal App.2d 311. 

Direct or circumstantial evidence 

Consent of owner to use of auto¬ 
mobile by third person, making: own¬ 
er liable for third person’s negli¬ 
gence, mav be proved by direct evi¬ 
dence, by inferences, and by facts 
and circumstances--Greene v. Lager- 
quist, 252 N W. 94, 217 Iowa 718— 
Wolfson v. Jewett Lumber Co, 227 
N.W. 608, 230 NW. 336, 210 Iowa 244. 
Evidence held sufficient 

(1) To authorize inference that 
authority granted to employee to use 
vehicle included permission to have 
employee’s wife assist employee and 
to permit her to accompany him on 
trip.—Dlerks Lumber & Coal Co. v. 
Mabry, C.C.A.Ark., 128 F.2d 1005. 

(2) To authorize inference that 
bell hoy had actual authority to drive 
guest’s automobile—Piedmont Oper¬ 
ating Co. v. Cummings, 149 S.E. 814, 
40 Ga.App. 397. 

(3) To justify inference that em¬ 
ployee was using automobile with de¬ 
fendant’s permission.—Hicks v. Reis, 
134 P.2d 788, 21 Cal.2d 654. 

(4) To justify inference that own¬ 
er had knowledge of repeated use of 
vehicle by son and tolerated Buch 
use, and that she took no positive 
steps to prevent such use.—Casey v. 
Fortune, 179 P.2d 99, 78 Cal.App.2d 
922. 

Evidence held Insufficient 

To authorize Inference that owner 
of cab Involved In accident had im¬ 
pliedly consented for regular driver 


to employ any one else to operate 
cab—Cowart v. Jordan. 44 S.E.2d 804, 
75 Ga.App 855. 

86. Cal.—Casey v Fortune, 179 P.2d 
99, 78 Cal App 2d 922 

87. Ohio.—House v. Stark Iron & 
Metal Co , App., 34 N E.2d 592, re¬ 
hearing denied 4G N.E 2d 419. 

Fermi Brio a or custom 
Tex.—Thannisch Chevrolet Co. v 
Kline, Civ. App., 134 S W 2d 433, 
error refused. 

88. Fla —Hastings v. Taylor, 177 So 
621, 130 Fla. 249. 

89. Minn —Ballman v Brinker, 1 N. 
W.2d 365, 211 Minn 322—Schultz v. 
Swift & Co., 299 NW 7, 210 Minn. 
533. 

90. D C.—Senator Cab Co v. Roth- 
berg, Mun.App., 42 A.2d 245. 

91. Mich.—Transcontinental Ins Co. 
v. Berens, 236 N W. 887, 254 Mich. 
613. 

Bvldenoe held sufficient 

(1) To rebut inference of permis¬ 
sive use resulting from the owner¬ 
ship of vehicle.—Engstrom v. Au¬ 
burn Automobile Sales Corporation, 
77 P.2d 1059, 11 Cal.2d 64. 

(2) To rebut Inference of employ¬ 
er’s permission of use of truck raised 
by driver's possession of truck at 
time of accident.—Truman v. United 
Products Corporation, 14 N.W.2d 120, 
217 Minn. 155. 

(3) To rebut statutory presump¬ 
tion that vehicle was being driven 
with defendant’s consent. 

Mich.—Christiansen v. Hilber, 276 N. 

W. 495, 282 Mich. 403. 

N.Y.—Nickens v. City of New York, 
71 N.Y.S 2d 877. 

Evidence held insufficient 

(1) To overcome prima facie case. 
Cal.—Herbert v. Casslnelli, 166 P.2d 
377, 73 Cal.App.2d 277. 
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Minn.—Schultz v. Swift & Co., 299 N. 
W. 7. 210 Minn. 533. 

(2) To overcome statutory pre¬ 
sumption of implied permission.— 
Winnowski v. Polito, 61 N.E.2d 425, 
294 NY 159. 

(3) To rebut presumption that ve¬ 
hicle was being us**d with permis¬ 
sion, or with knowledge and permis¬ 
sion, of owner. 

D.C —Sehwartzbach v. Thompson, 
Mun App, 33 A 2d 624. 

Mich —Transcontinental Ins. Co. v. 
Berens. 236 N.W. 887, 254 Mich. 
613. 

N.Y—Glasgow v. Weldt, 218 N.YS. 
115, 218 AppDiv. 7-19—Aarons v. 
Standard Varnish Works, 296 N.Y. 
S. 312, 163 Mise 84. affirmed 3 N.Y. 
S.2d 910, 254 App.DIv. 560. 

93. Minn—Schultz v Swift & Co., 
299 NW. 7, 210 Minn. 533. 

93. D C —Hiscox v Jackson, 127 F. 

2d 160, 75 TJ S App D.C. 293—Rosen¬ 
berg v. Murray, 116 F.2d 552, 73 
App.D C. 67—Rice v. Simmons, 
Mun App , 53 A 2d 587—Senator 

Cab Co. v Bothhcrg, Mun.App , 42 
A.2d 245— Sehwartzbach v. Thomp¬ 
son, Mun.App., 33 A.2d 624. 

94. Cal.—Hicks v. Reis, 134 P.2d 788, 
21 Cal.2d 654. 

Owner’s positive and unequivocal 
testimony that driver had taken au¬ 
tomobile without his knowledge, au¬ 
thority, or consent overcame statu¬ 
tory presumption that driver oper¬ 
ated automobile with owner’s consent 
and hence was owner’s agent under 
statute.—Rosenberg v. Murray, 116 
F.2d 552, 73 App.D.C. 67. 

96. N.Y.—Crawford v. Nilan, 85 N. 
Y.S.2d 38. 264 App.DIv. 46. reversed 
on other grounds 46 N.E.2d 512, 289 
N.Y. 444. 
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poee doctrine Into operation, end dreiimetentlal evldenee 
may be sufficient. 

General rules have been applied in determining 
the weight and sufficiency of the evidence to show 
that the motor vehicle was kept for family purposes 
and was being used at the time of the accident by 
a member of the family with the owner’s sanc¬ 
tion.®® Circumstantial evidence may be sufficient 
to bring the doctrine into operation, 97 and may be 
adequate to overcome direct testimony to the con¬ 
trary. 98 A presumption that the husband, as head 
of the family, was acting for himself may be over- 

00. Evidence bold sufficient 


thrown by evidence that the wife was the furnisher 
of the home and the substantial, if not the sole, sup¬ 
plier of household needs. 99 

i, Joint Enterprise or Joint Adventure 

In an action for Injuries arising from the operation of 
a motor vehicle, a preponderance of the evidence Is neces¬ 
sary to show a joint enterprise or Joint adventure. 

In an action for injuries arising from the opera¬ 
tion of a motor vehicle, a preponderance of the evi¬ 
dence is necessary to show a joint enterprise 1 or 
joint adventure. 2 


(1) To show status of car and 
sanction. 

Conn. —Maher v. Pahy, 151 A. 318, 
112 Conn. 76—McCaughey v. 

Smiddy, 146 A. 822, 109 Conn. 417. 
Ill.—Beesley v. Goldstein. 239 Ill. 
App. 221. 

Minn.—Nicol v. Geitler, 247 N.W. 8, 
188 Minn. 69. 

Neb.—Jennings v. Campbell. 6 N.W. 

2d 376, 142 Neb. 354. 

N.C.—McNabb v. Murphy, 175 S.E. 
718, 207 N.C. 853. 

Or.—Gossett v. Van Esmond, 155 P. 
2d 304, 176 Or. 134—McDowell v. 
Hurner, 20 P.2d 395, 142 Or. 611, 
88 A.LIt. 578. 

Va.—Baptist v. Slate, 173 S.E. 512. 
162 Va. 1—Litz v. Harman, 144 S E 
477, 161 Va. 363. 

Wash.—Hanford v. Goehry. 167 P.2d 
678. 24 Wash 2d 859—Davis v. 

Browne, 147 P.2d 263, 20 Wash.2d 
219—Forman v. Shields, 48 T.2d 
699, 183 Wash 333—Hart v. Ho¬ 
gan. 24 P.2d 99. 173 Wash. 608. 

42 C.J. p 1233 note 24 [a]. 

(2) To Bhow that vehicle was not 
being used at time of accident lor 
family purpose.—Scott v. Greene, 242 
IU.App. 405. 

(3) To warrant judgment for de¬ 
fendant.—Scott v. Greene, supra. 

(4) To warrant recovery under 
statutory presumption.—O'Dea v. 
Amodeo, 170 A. 486, 118 Conn. 58. 
Bvidence held insufficient 

(1) To show status of car and 
sanction. 

Conn.—Haugh v. Kirsch, 135 A. 668. 
105 Conn. 429. 

Ga.—Durden v. Maddox, 37 S.E.2d 
219, 73 Ga.App. 491—Grahl v. Mc- 
Math, 200 S.E. 342. 59 Ga.App. 247. 
N.C.— Hawes v. Haynes, 14 S.E.2d 
508, 219 N.C. 535—Byers v. Braw- 
ley, 176 S.E. 255, 207 N.C. 151. 

Va.—Green v. Smith, 151 S.E. 282, 153 
Va. 676. 

42 C.J. p 1233 note 24 [b], 

(2) To furnish basis for inference 
that son was, at the time, using auto¬ 
mobile for his own pleasure.—Gos¬ 
sett v. Van Egmond, 155 P.2d 304, 
176 Or. 134. 

(3) To sustain defendant’s conten¬ 


tion that he had denied son the use 
of defendant’s automobile.—Gossett 
v. Van Egmond, supra. 

Agency of family member 

When it is first established, at 
least prima facie, that an automobile 
is a family purpose car, then the 
agency of the family member driv¬ 
ing is prima facie established, but 
the major premise may not be shown 
by assuming that proof of ownership 
plus a family member's driving is a 
family purpose—Durden v. Maddox, 
37 SE.2d 219, 73 Ga App. 491. 

Weight and sufficiency of evidence as 
to agency between persons related 
by blond or marriage generally see 
supra subdivision f (1) (a) of this 
section. 

97. Conn.—Baker v. Paradiso, 169 A. 
272. 117 Conn 539 —McCaughey v 
Smiddy, 146 A. 822, 109 Conn. 417. 

98. Conn —Baker v. Paradiso, 169 A. 
272, 117 Conn. 539. 

99. Cal —Ransfnrd v. Ainsworth, 
'237 P. 747, 196 Cal. 279. 

1. Evidence held ■nfficlent 

(1) To show joint enterprise be¬ 
tween defendant and driver. 

Ill.—Brooks v. Snyder, 24 N.E.2d 65. 
302 Ill App 432. 

Kan —Cunningham v. Stucky, 68 P. 

2d 42, 144 Kan 118. 

Neb.—Ahlstedt v. Smith, 264 N.W. 
889,’ 130 N»b. 372. 

Ohio.—Dietz v. Chandler, App., 56 N. 
E 2d 937 

42 C J. p 1233 note 25 [a]. 

(2) To establish that plaintiff and 
defendant were engaged in a Joint 
venture or joint enterprise—Johnson 
v. Fischer, 200 N.W. 334, 292 Mich. 
78. 

(3) To sustain finding that guest 
or occupant and host or driver were 
not engaged in a joint enterprise. 
Ill.—Bain v. Bain, 12 N.E.2d 686, 

293 IU.App. 638. 

La.—Lorance v. Smith, 138 So. 871, 
1*73 La. 883. 

R.I.—Najjar v. Horovitz, 172 A. 255, 
54 R.I. 224. 

Tex.—Ford Motor Co. v. Maddln, 76 
S.W.2d 474, 124 Tex. 131. 

(4) To sustain finding that driver 
was lawfully in possession of ve- 
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hide in a way mutually beneficial 
to himself and corporation at time 
of collision.—Jarvis-Tull & Co. v. 
Williams, Tex.Civ.App., 114 S.W.2d 
1218. 

Bvidence held insufficient 

(1) To show joint enterprise be¬ 
tween owner and driver. 

Cal—Hathaway v. Mathews, 258 P. 

712. 85 Cal.App. 31. 

Or.—Brigham v. Munden, 19 P.2d 
1096, 142 Or. 471. 

Pa.—Baugh v. McCall urn, 14 A.2d 
364, 140 Pa.Super. 276. 

Wls —Kuhle v. Ladwig. 295 N.W. 41, 
237 Wis. 147. 

(2) To show joint enterprise be¬ 
tween guest and host.—Schachtrup v 
Ilensel, 14 N.E.2d 897, 295 III App. 
303. 

(3) To raise inference of joint 
enterprise between deceased and 
salesman demonstrating vehicle to 
prospective purchaser.—Curran v. 
Earle C. Anthony, Inc., 247 P. 236, 
77 Cal App. 462. 

Bx parte statement ns to whether 
motorist and his injured passenger 
were engaged in Joint adventure 
should not be given weight and ef¬ 
fect of sworn testimony, contrary 
thereto, in court of justice, particu¬ 
larly where such testimony is other¬ 
wise corroborated in whole or in 
part—Prudhomme v. Continental 
Casualty Co., La.App., 169 So. 147. 

Joint control 

In determining whether persons 
wrongfully occupying automobile had 
joint control so as to be liable for 
driver's negligence, jury could con¬ 
sider occupants’ testimony concern¬ 
ing directions and suggestions given 
to driver—Jones v. Kasper, 33 N.E.2d 
816, 109 Ind.App. 4**5. 

8. Bvidence held sufficient 

(1) To support finding that there 
was not a joint venture which would 
make guest statute inapplicable.— 
Srajer v. Schwartzman, 188 P.2d 971, 
164 Kan, 241. 

(2) To support finding that sales¬ 
man who was Injured while riding 
with fellow salesman was not en¬ 
gaged in joint adventure with fellow 
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j. Damage! 

The fact of damage and the amount thereof muat'be 
established by a preponderance of the evidence. 

The fact of damage, and the amount thereof 
must be established by a preponderance of the evi¬ 
dence. 8 

§ 518. —— Negligence of Defendant 

a. In general 

b. Injuries to persons or property not 

on highway 

c. Injuries to persons on foot 

d. Injuries to children 

e. Injuries to persons working on or 

near highway 

f. Injuries to persons moving to or from 

streetcars 

g. Vehicles traveling in opposite direc¬ 

tions 

h. Vehicles crossing 

i. Vehicles traveling in same direction 

j. Vehicles at rest or unattended 

k. Vehicles towdng or being towed 

l. Vehicles used in saving life or prop¬ 

erty or enforcing the law 

m. Railroad cars or streetcars or occu¬ 

pants 

n. Bicycles or motorcycles 
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o . Articles projecting, falling, or thrown 
from vehicles 

p. Injuring or frightening animals 

q. Operator injuring occupant of his ve¬ 
hicle 

a. In General 

(1) General rules 

(2) Willful, wanton, or reckless acts 

(3) Acts in emergencies 

(4) Violation of statute or ordinance in 

general 

(5) Competency of operator 

(6) Equipment and lights * 

(7) Signals and lookout 

(8) Speed and control 

(1) General Rules 

The defendant's negligence must be established by a 
preponderance of the evidence or by substantial or prima 
facie proof; but circumstantial evidence may be sufficient. 
Substantial and convincing evidence is required to over¬ 
come presumptions as to negligence. 

In an action brought to recover damages for in¬ 
juries sustained as the result of the operation of a 
motor vehicle, negligence of the person sought to 
be charged must be established by a preponderance 
of the evidence, 4 or by substantial evidence 5 or 
prima facie proof; 6 and, in determining whether 
the evidence is sufficient to establish negligence, all 
the facts and circumstances surrounding the acci¬ 
dent must be weighed and considered. 7 Plaintiff 


salesman.—rrudhomme v. Continent¬ 
al Casually Co.. LaApp, 169 So 147. 
Evidence held insufficient 

To show Joint adventure—Eu¬ 
banks v. Kielsmeier, IS 1* 2d 48, 171 
Wash. 484. 

3. La.—Phillips v. Cason, 95 So. 400, 
153 La. 66. 

Evidence hold sufficient 

(1) In general.—Talley v. Dalton, 
10 Tenn App. 697—42 C.J. P 1233 note 
26 [a]. 

(2) To establish prima facie case 
for recovery of treble damages.— 
Town of Waterford v. L. B. Brock- 
ett Lumber Co., 237 N.Y.S. 436, 227 
App.Dlv. 422. 

(3) To warrant both compensatory 
and punitive damages.—Pratt v. 
Duck, 191 S.W.2d 662, 28 Tenn.App. 
602. 

Evidence hold insufficient 

N.Y.—Rango v. Fennell, 168 N.Y.S. 
646. 

4. U.S.—Van Wie v. U. S., D.C.Iowa, 
77 F.Supp. 22. 

Cal.—Zulim v. Van Ness. 38 P.2d 820, 
3 Cal.App.2d. 82. 

Ill.—Dowson v. Smith, 40 N.E.2d 653, 
813 lll.App. 650. 


Iowa —Smith v. Pine, 12 NW.2d 236, 
231 low'a 256—Luther v. Jones, 261 
N.W. 817, 220 Iowa 95. 

Mass.—Ashapa v. Reed, 182 N.E. 859, 
280 Mass 514. 

Mo.—Tltworlh v. Kuehn, App , 18 S. 
W.2d 127. 

Mont.—Lesage v. Largey Lumber Co., 
43 P 2d 896, 99 Mont. 372. 

Pa.—Xenos v. White Star Lines, Com. 

PL, 19 Wash Co. 146. 

42 C.J. p 1233 note 27. 

Xn Louisiana 

(1) There is authority supporting 
the rule of the text—Burns v. Evans 
Cooperage Co., 23 So.2d 165, 208 La. 
406—Dowell, Inc. v. Bayou State Oil 
Oorp., App. 33 So.2d 709—Conners v. 
Houma Packing Co., 125 So. 294, 12 
La App. 167. 

(2) But it has been said that 
plaintiffs had the burden of making 
out their case beyond a reasonable 
doubt.—Jefferson v. Caddo Transfer 
& Warehouse Co., 4 La.App. 377. 

5. Wash.—Peterson v. Mayham, 116 
P.2d 259, 10 Wash 2d 111. 

6. Me.—Copp v. Paradis, 157 A. 228, 
130 Me. 464. 


7. Idaho.—Gorton v. Doty, 69 P.2d 
136, 57 Idaho 792. 

Evidence held to establish negligence 

(1) In general. 

U S.—Rich v. Warren, C.C.A.Ky.. 123 
F.2d 198. 

Cal.—Johnson v. Griffith, 120 P.2d 6, 
19 Cal. 2d 176—Foster v. Pestana, 
177 F.2d 54. 77 Cal.App.2d 886— 
Jolley v Clemens, 82 P.2d 61, 28 
Cal App 2d 55—Betzold v. Rossi 
Floral Co. 23 P.2d 839, 133 Cal. 
App 236—Manning v. O’Rourke, 8 
P.2d 181, 120 CaLApp. 432—Crabbe 
v. Rhoades, 282 P. 10, 101 Cal.App. 
603. 

Fla.—White v. Hughes, 190 So. 446, 
139 Fla. 54. 

Ga.—Ilornbrook v. Reed, 133 S.E. 

264, 35 Ga.App. 425. 

Ill.—Hann v. Brooks, 73 N.E.2d 624, 
331 lll.App. 535. 

La.—Burgess v. Blackwell, 120 So. 

231, 9 La.App. 729. 

Mass.—Perricotti v. Andelman, 11 N. 
E.2d 580, 298 Mass. 461—Butler v. 
Graves. 187 N.E. 115, 284 Mass. 84. 
Minn.—Cheadle v. James, 231 N.W- 
242, 181 Minn. 41—Lee v. Wilson, 
208 N.W. 803, 167 Minn. 248. 


295 



MOTOR VEHICLES 


61 O.J.S, 


?518 

must stand or fall on the case as made unless de¬ 
fendant establishes his own negligence. 8 

Negligence may be sufficiently proved notwith¬ 


standing the absence of testimony of eyewitnesses 
to* the accident.* Thus it may be established by 
circumstantial evidence, 10 as by proof of physical 


Mo.—Williamson v. National Garage 
Co.. App., 203 S.W.2d 126. 

N.Y.—Hyman v. Lent & Lerner, 42 N. 
Y.S.2d 46. 266 App.Div. 263—Lur- 
ken v. Rothleder. 16 N.Y.S.2d 783. 
268 App.Div. 1008—Thies v. Reich 
Bros.. 286 N.Y.S. 943. 247 App.Div. 
900, affirmed Thies v. Reich Bros. 
Long Island Motor Freight. 7 N.E. 
2d 688, 273 N.Y. 662—Holland v. 
Peterkin, 216 N.Y.S. 464, 217 App. 
Div. 57—Spence v. State, 288 N.Y. 
S. 1009, 159 Misc. 797. 

Pa.—Parznik v. Central Abattoir Co., 
131 A. 372, 284 Pa. 393. 

Tenn.—Silver Fleet Motor Express v. 
Bilbrey, 120 S.W.2d 997, 22 Tenn. 
App. 244—Fly v. Swink, 69 S.W.2d 
902, 17 Tenn App. 627—Hot Blnst 
Coal Co. v. Williax, 10 Tenn.App. 
226. 

Va.—Birtcherds Dairy v. Randall, 23 
S.E 2d 229, 180 Va. 311. 

Wash.—Grapp v. Peterson, 168 P.2d 
400, 25 Wash.2d 44. 

42 C.J. p 1233 note 27 [a], p 1236 note 
37 [aj. 

(2) As to passenger in vehicle 
struck by defendant's vehicle. 

U.S.—Constitution Pub. Co. v. Dale, 
C.C.A.Ala., 164 F.2d 210. 

Ala.—Ruffin Coal & Transfer Co. v. 

Rich. 108 So. 600, 214 Ala 622. 

Ga.—Goldstein v. Gee, 46 S.E 2d 763, 
76 Ga.App. 637. 

Mo.—Brooks v. McCray, App.. 145 
S.W.2d 985. 

N.J.—Sharkey v. Kapusa, 135 A. 872, 
6 N.J.Miso. 203. 

N.Y.—Hemmingway v. Town of Dan- 
nemora, 55 N.Y S.2d 830, 2G9 App 
Div. 798—Foster v. Fish, 33 N.Y. 
S.2d 761, 263 App Div 1044—Ma¬ 
loney v. Burlingame Motors Cor¬ 
poration, 4 N.Y.S 2d 242, 254 App. 
Div. 803, reargument denied 6 N.Y. 
S.2d 357, 254 App.Div. 917, anpeal 
denied 17 N,E.2d 112, 278 N.Y. 737 
—Holland v. Newcomb, 295 NY.S 
435, 251 App.Div. 755. 

(3) Collision of motor vehicles 
generally. 

Ill.—Cipperly v. Carmack, 258 Ill. 
App. 593—Killilay v. Hawk, 250 
Ill.App. 222. 

I a .—Terese v. Houma Mercantile 
Co., 4 La.App. 564. 

Minn.—Eichhorn v. Lundin, 216 N.W. 
637, 172 Minn. 591—Hackett v. 

Palon, 210 N.W. 996, 169 Minn. 
218. 

N.J.—Kline v. Camden Forge Co., 
145 A. 472, 7 N.J.Miso. 328. 
N.Y.— Mills v. Gabriel, 18 N.Y.S.2d 
78, 259 App.Div. 60, affirmed 31 
N.E.2d 512, 284 N.Y. 755. 

Big.—Sutton v. Quaker City Cab Co., 
87 Pa.Super. 291. 


Tenn.—Price-Bass Co. v. Owen, 146 
S.W.2d 149, 24 Tenn.App. 474. 

42 C.J. p 1233 note 27 [a] (7). 

(4) Collision with wagon or bug¬ 
gy.—Dealer’s Transport Co. v. Reese, 
C.C.A.Ala., 138 F.2d 538, certiorari 
denied 64 S.Ct. 939. 321 U.S. 798, 
88 L.Ed. 1086—42 C.J. p 1233 note 27 
[a] (8), (11). 

(5) Driving out of driveway 
La.—Willis v. Standard OH Co of 

Louisiana, 135 So. 777, 17 La.App. 
217. 

Minn.—Nelson v. Consumers* Store 
Co, 216 N\V. 803, 173 Minn. 163. 

(6) Of defendant’s servant. 

Cal—Manning v. O'Rourke, 8 P.2d 
181, 120 Cal App 432 
Fla—Potts v. Mulligan. 193 So 767, 
141 Fla. 685. 

N.J.—La Rosa v. Livezey, 155 A 123, 
9 N.J Mi sc. 551. afllrmcd 160 A. 
503, 109 N J Law 162 

(7) Of both parties—ITark<*y v. 
Luckehe, 65 P 2d 77, 19 Cal.App.2d 
130 

Evidence held not to establish neg¬ 
ligence 

(1) In general. 

Colo—Webster v. Nelson, 38 P.2d 
908, 96 Colo. 6. 

Ill.—Sturgeon v. Quart on, 44 N.E.2d 
766. 316 Ill.App 308. 

Me —Field v Webber, 169 A 732, 
132 Me 236—Loblcy v Penobscot 
Valley Motors, 149 A. 383, 129 Me. 
21 . 

Mo—Bauer v. Wood, 154 S W 2d 356, 
,,0 6 **o App 266 

N.Y —Greenstein v. Kahan, 78 N.Y. 
S 2d 236, 273 App Div. 974—Verni 
v Johnson. 58 N.Y S 2d 382, 269 
App.Div. 997, appeal denied 59 N. 
Y,S2d 281, 269 App.Div. 1050, re¬ 
versed on other grounds 68 N.E 2d 
431, 295 N.Y. 43G—Hull v. Sohake, 
9 N.Y S.2d 55, 256 App Div. 888, 
followed in Skiblnski v. Sohake, 
9 N.Y S.2d 56, 256 App Div 888— 
Keber v. Central Brewing Co., 150 
N.Y.S. 986. 

Pa.—Galvin v. Kreider, 143 A. 110, 
293 Pa. 395. 

Wash—Long v. Hicks, 21 F.2d 281, 
173 Wash. 17. 

42 C.J. p 1233 note 27 [b], p 1236 
note 37 [b], 

(2) Closing automobile door on 
plaintiff’s finger.—Cast&no v. Leone, 
180 N.E. 312, 278 Mass. 429. 

(3) Collision between motor vehi¬ 
cles generally. 

Cal.—Sharkey v. Sheets, 261 P. 1049, 
87 Cal App. 99. 

Kan.—Harsh aw v. Kansas City Pub¬ 
lic Service Co., 119 P.2d 459, 154 
Kan. 481. 


La.—Foti v. Myers, App., 8 So. 2d 
349—Gaubert v. Ed. E. Hebert Co., 
App,, 174 So. 716. 

N.J.—Calandro v. Mashey, 137 A. 

425, <5 N.J.Misc. 509. 

N.Y.—Kenmison v. Dodge, 55 N.Y.S. 
2d 58, 269 App.Div. 795—Poesohel 
v. Gee. 288 N.Y.S. 869, 248 App. 
Div. 7*62. 

Tex—Sturtevant v. Pagel. Civ App, 
109 S.W.2d 556. affirmed 130 S.W. 
2d 1017, 134 Tex. 46. 

42 C.J. p 1233 note 27 [b] (3). 

(4) Entering highway and causing 
two automobiles proceeding on high¬ 
way in opposite directions to collide, 
whero defendant's vehicle did not 
come in contact with either automo¬ 
bile —General Exchange Ins Corp. 
v. Kweskin, 52 N.Y.S.2d 220, 268 
App Div. 1012. 

Evidence held sufficient 

(1) To show that defendant's car 
did not strike plaintiff’s—Fisher v. 
Elam, La.App., 138 So. 201. 

(2) To support finding that vehi¬ 
cle did not strike deceased—Wolfe 
v. Baumer Food Products Co., La. 
App, 171 So. 155. 

& Pa.—Young v. Gill. 157 A. 348. 
103 Ta.Super. 467. 

9. Cal.—National Automobile Ins. 
Co. v. Cunningham, 107 P.2d 643, 
41 Cal.App.2d 828 

Kan—Sawhill v. Casualty Recipro¬ 
cal Exchange, 107 P.2d 770, 152 
Kan. 735. 

Pa—Reardon v. Smith, 138 A. 860, 
298 Pa. 554—Vunak v. Walters, 43 
A.2d 636, 157 Pa Super. 660. 

10. Ala.—Peoples v. Seamon, 31 So. 
2d 88, 249 Ala. 284. 

Ark.—Arkmo Lumber Co. v. Luckett, 
143 S.W.2d 1107, 201 Ark 140. 
Iowa.—Luther v. Jones, 261 N.W 
817, 220 Iowa 95. 

Mich.—Brown v. Arnold, 6 N.W.2d 
014, 303 Mich. 616. 

Neb.—Vanderlippe v. Midwest Stu¬ 
dios, 289 N.W. 341, 137 Neb. 289. 
NY.—Allen v. Stokes, 23 NYS24 
443, 260 App.Div. 600, reargument 
denied 24 N.Y.S.2d 994, 260 App. 
Div. 1007. 

N.C.—Etheridge v. Etheridge, 24 S.B. 

2d 477, 222 N.C. 61-6. 

Okl.—Star v. Brumley, 263 P. 1086, 
129 Okl. 134. 

Pa.—Neff v. Firth, 47 A.2d 193, 354 
Pa. 308, 165 A.L.R. 1414—Grimes v. 
Yellow Cab Co., 25 A.2d 294, 344 
Pa. 298—Reardon v. Smith, 148 A. 
860, 298 Pa, 554—Frank v. Cohen, 
135 A. 624, 288 Pa. 221—Vunak v. 
Walters, 43 A.2d 586, 167 F*.Su- 
per. 660—Flowers v. Dolan, 38 A. 
2d 429, 155 Pa.Super. 878—Hoff- 
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facts. 11 There must, however, be positive proof of 
circumstances from which the inference of negli¬ 
gence may be drawn. 12 Furthermore, in order to 
warrant a verdict for plaintiff based on circumstan¬ 
tial evidence alone, the circumstances relied on must 
be of such a nature and so related to each other 
that the only conclusion that can be fairly or rea¬ 
sonably drawn therefrom is the conclusion indi¬ 
cated by the verdict ; 18 it is not sufficient that the 
circumstances be consistent merely with plaintiff’s 
theory, 14 but it must be established that there was 
such negligence as makes plaintiff’s theory reason¬ 
able and more probable than any other theory. 15 
Negligence must be reasonably shown; 16 proof of 
defendant's negligence cannot rest in mere specula¬ 
tion, conjecture, or surmise. 17 In order to hold de¬ 
fendant liable for driving in a careless and impru¬ 
dent manner, there must be some evidence tending 


§ 51S 

to show wherein the driving was careless and im¬ 
prudent. 18 

A prima facie case is established by proof of 
facts showing that a collision resulted from defend¬ 
ant’s act or omission and that defendant should 
have foreseen that the collision would result. 19 In 
view of the rule stated supra § 511 (3) that negli¬ 
gence on the part of the operator cannot be inferred 
from the mere happening of an accident, mere proof 
that an accident happened is not sufficient to prove 
negligence on the part of the operator. 20 The fact 
that a motorist violates the rule of the road by 
driving on the wrong side of the street or highway 
is strong evidence of negligence. 21 

As against the owner who was not present when 
the accident occurred, the driver’s negligence must 
be established by the usual rules which prevail in 
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main v. Herman, 163 A. 452, 107 Pa. 
Super 92. 

42 C.J. p 1237 note 39. 

11. Ariz.—Seiler v. Whiting, 84 P.2d 
452, 52 Ariz. 542. 

Kan.—Sawhill v. Casualty Recipro¬ 
cal Exchange, 107 P 2d 770, 152 
Kan. 735. 

La—Hebert v. Meihatim, 19 So 2d 
629. affirmed 24 So.2d 297, 209 La. 
156. 

Mich.—Brown v. Arnold, 6 N.W.2d 
914, 303 Mich. 616—Essmeister v. 
Roadway Transit Co, 266 N.W. 

391, 275 Mich. 337—Faustman v. 
Hewitt, 2-64 N.W. 863, 274 Mich. 
458. 

IS. Ala—Peoples v. Seamon, 31 So. 

2d 88, 249 Ala 284. 

Okl—Star v. Brumley, 263 P. 1086. 
129 Okl. 134. 

Pa.—Vunak v. Walters, 43 A.2d <536, 
157 Pa Super. 660. 

42 C.J. P 1237 note 40. 

Evidence held sufficient 

(1) To warrant Inference that the 
accident arose from a want of due 
care.—Swalina v. Pisalski, 194 A. 
749, 129 Pa.Super. 51. 

(2) To Warrant inference that 
driver reasonably believed he could 
safely make left turn.—Caines v. 
Wofsey, 167 A. 733, 11'7 Conn. 671. 
Evidence held insufficient 

To require inference that wind¬ 
shield on driver’s side was dirty.— 
West v. Wilson, 4 P.2d 469, 90 Mont. 
522. 

13. Iowa.—Luther v. Jones, 261 N. 
W. 817, 220 Iowa 95. 

14. Iowa.—Luther v. Jones, supra. 

15. Ariz.—Seller v. Whiting, 84 P. 
2d 452, >52 Ariz. 542. 

Iowa.—Welch v. Greenberg, 14 N. 
W.2d 266, 235 Iowa 159. 

16. Ala.—Watkins v. Reinhart, 9 So. 
3d 118, 243 Ala. 243. 


Pa—Reardon v. Smith, 138 A. 860, 
298 Ta. 554—Flowers v. Dolan, 38 
A.2d 429, 155 Ta Super. 378—Low- 
der v Bausman, Com.FI., 65 
Dauph Co. 119. 

Description of what actually hap¬ 
pened 

In a negligence action involving 
an automobile, the evidence must 
so describe, piclure, or visualize 
what actually happened us to en¬ 
able one fixed with responsibility 
for ascertaining the facts to deter¬ 
mine who was the culpable p*trty— 
Halduoci v. Cutler, 47 A 2d 613, 354 
Pa. 436—Skrutski v. Coehran, 19 A. 
2d 106, 341 Pa. 289—Ilartsock v. 

Winslow, 11 Pa.Dist. & Co. 243. 

17. Ala.—Watkins v. Reinhart, 9 
So.2d 113, 243 Ala. 243. 

Ariz.—Seller v. Whiting, 84 P.2d 4G2, 
52 Ariz. 54 2. 

Mich.—Loucks v. Fox, 246 N.W. 141, 
2-61 Mieh. 338. 

Mo.—Bauer v. Wood, 154 S.W.2d 356, 
236 Mo.App. 266. 

Pa.—Fctterolf v. Yellow Cab Co., 
11 A 2d 516, 139 Fa.Super. 463— 
Hoffman v. Herman, 163 A. 452, 
107 Pa^Supcr. 92. 

42 C.J. p 1237 note 41. 

Marks on rood 

(1) Reliance on testimony alone 
of marks on road, even though clear¬ 
ly shown to be made by defendant's 
automobile, to establish negligence, 
is not favored.—Finney v. Frevel, 
37 A.2d 923, 183 Md. 356. 

(2) Evidence of negligence con¬ 
sisting entirely of testimony of 
marks on road after automobile ac¬ 
cident would be legally sufficient or 
insufficient according as it might or 
might not arise above speculation 
and conjecture and afford rational 
basis for adjudication that negli- 
genco existed which produced acci¬ 
dent.—Gloyd v. Wills, 23 A.2d 665, 
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180 Md. 161—Shafer v. Stste, for 
Use of -Sundergill, 189 A. 273, 171 
Md. 506. 

Position of vehicles after collision 

is not always indicative of the man¬ 
ner in which the collision occurred. 
—Pembor v. Marcus, 11 NW.2d 889, 
307 Mich. 279—Rates v. Franson, 267 
N.W. 595, 276 M:ch. 79—Harding V. 
Blankenship, 264 N.W. 312, 274 Mich. 
118. 

Physical damage to vehioles in¬ 
volved in collision was Insufficient to 
show how the accident happened, 
where it was not shown whether the 
damage was caused at time of col¬ 
lision or by movement of the automo¬ 
biles after collision.—Finney v. Fre¬ 
vel, 37 A.2d 923, 183 Md 355. 

18. Iowa.—Crutchley v. Bruce, 240 
N.W. 238, 214 Iowa 731. 

19. Cal.—Dewees v. Kuntz, 20 P.2d 
733, 130 Cal.App. 620. 

Evidence held to moke prima facie 
case 

Cal.—Goss v. Taciflc Motor Co., 259 
P. 455, 85 Cal App. 455. 

N.Y.—Hoffert v Tisdale Lumber Co, 
39 N Y.S 2d 516, 265 App.Piv. 1012 
—Cortelyou v. Jacobson, 288 N.Y. 
S 595, 248 App.Piv. 735. 

P’a—Mallz v. Carter, 1*66 A. 852, 311 
Pa. 550. 

90. U.S.—Van Wie v. U. &, D.C. 

Iowa, 77 F.Supp. 22. 

Kan —Sawhill v. Casualty Recipro¬ 
cal Exchange, 107 P.2d 770, 152 
Kan. '735. 

Mass.—Mitchell v. Silvcrstem, 70 N. 

E.2d 306, 320 Mass 524. 

Pa—McHale v. Casierlino, Com.Pl., 
32 Luz.Lcg.Reg. 218. 

21. Md.—Crunkilton v. Hook, 42 A. 
2d 517, 185 Md. 1—ThurBby v. 
O’Rourke, 23 A.2d *656, 180 Md. 
223. 
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establishing the master’s liability for the servant’s 
negligence, 22 and the negligence of the driver must 
be proved by evidence which is competent as against 
the owner. 23 

Rebuttal . In order to overcome a presumption of 
negligence on the part of defendant, the evidence 
must be of a real and tangible nature. 24 It should 
not be vague or fanciful, 26 but must be substantial 26 
and convincing. 27 In order to balance the presump¬ 
tion that his conduct was negligence per se, defend¬ 
ant is not required to establish his justification by 
a preponderance of the evidence. 28 Similar rules 


apply with respect to the sufficiency of evidence to 
overcome a presumption that the driver of defend¬ 
ant’s vehicle was exercising due care and was not 
negligent. 29 

(2) Willful, Wanton, or Reckless Acts 

The requirement of a preponderance of the evidence 
applies to proof of wanton or willful negligence, gross neg¬ 
ligence, and reckless acts constituting negligence. 

The requirement of a preponderance of the evi¬ 
dence applies to proof of wanton or willful negli¬ 
gence, 30 and to proof of gross negligence, 81 as well 


AS. Iowa.—Hart v. Hmkley, 247 N. 
W. 258. 215 Iowa 915—Wilkinson 
v. Queal Lumber Co., 226 N.W. 43, 
208 Iowa 933. 

83. Iowa.—Broderick v. Barry, 237 
N.W. 481, 212 Iowa 672, 76 ALR. 
1530—Ege v. Bom. 236 N.W. 75. 
212 Iowa 1138—Cooley v. Klllings- 
worth, 228 N.W. 880, 209 Iowa 646. 
N.Y.—Linde v. Bracken, 68 N.Y.S. 

2d 871, 182 Misc. 476. 

8ft. Del.—Diamond State Tel. Co v. 

Hunter, 21 A.2d 286, 2 Terry 336. 

86. Del.—Diamond State Tel. Co. v. 
Hunter, supra. 

86. Del.—Diamond State Tel. Co. v. 
Hunter, supra. 

Evidence held sufficient 

(1) To meet defendant’s burden 
of showing that accident did not 
arise from want of care.—National 
Union Plre Ins. Co. v. Wallace, Tex. 
Civ.App., 118 .S.W.2d 609. 

(2) To rebut presumptions as to 
driver’s negligence—Seller v. Whit¬ 
ing. 84 P.2d 452, 52 Ariz. *542. 
Evidence held Insufficient 

(1) To overcome presumption of 
negligence by automobllist In mak¬ 
ing left turn to left of intersection. 
—Bolduc v. Garcelon, 144 A. 395, 127 
Me. 482. 

(2) To overcome prlma facie case 
which guest passenger In vehicle 
made out against owners of both ve¬ 
hicles Involved to collision.—Wed¬ 
dle v. Phelan, La. App., 177 So. 407. 

87. Del.—Diamond State Tel. Co. v. 
Hunter, 21 A.2d 286, 2 Terry 336. 

AeMonablc explanation 

To rebut presumption of negli¬ 
gence arising from fact that auto¬ 
mobile went off road, explanation 
must be reasonable.—Shea v. Hern, 
171 A. 248, 132 Me. 361. 

88 . Cal.—Roberts v. Salmon, 151 P. 
2d 656, 66 Cal.App.2d 22—Jolley 
V. Clemens, 82 P.2d 51, 28 Cal.App. 
2d 55. 

88. Mich.—Essmelster v. Roadway 
Transit Co., 266 N.W. 391, 275 
Mich. 387. 

80. 111.—Qavumlk v. Miller, 288 HI. 
App. 472. 


Weight and sufficiency of evidence 
of willful, wanton, or reckless act 
as affecting liability of owner or 
driver for injury to occupant of 
his car see infra subdivision q 
(2) of this section. 

Evidence held to establish wanton 
or willful negligence 

(1) In general. 

Ala.—Graham v Werfel, 157 So. 
■201, 229 Ala 385 

Conn.—Ziman v. Whitley, 147 A. 370, 
110 Conn. 108—Menzie v. Kalmono- 
witz, 139 A. 698, 107 Conn. 197. 

Ill —La Cerra v. Woodrlch, 52 N.E. 
2d 461, 321 Til App 107—Fickerle 
v. Herman Seekamp, Inc., 274 Ill 
App. 310—Wargo v. Buske, 273 Ill 
App 28—Ames v. Armour & Co., 
257 111 App 449. 

Mass—Bellenger v. Nellya 186 N.E. 

346, 282 Muss. 523. 

42 C J. p 1235 note 29 [a], 

(2) Driving on wrong side of high¬ 
way—Hamilton v. Stocke, 32 N.E 2d 
985, 309 111.App 439—rowel] v My¬ 
ers Sherman Co., 32 N.E.2d 663, 309 
Ill.App. 12. 

(3) Speeding. 

Ill.—Palmer v. De Filippis, 63 NE. 
2d 34, 321 Ill.App. 186—Heinichen 
v Evans, 23 N.E.2d 40ft, 302 Ill. 
App 70—Peterson v. Clark, 20 N. 
E 2d 817, 300 Ill.App. 606—raloz- 
zola v. Fee, 9 N.E.2d 433, 291 Ill. 
App. 613. 

Tenn.—Consolidated Coach Co. v. Me- ' 
Cord, 102 S.W.2d 53, 171 Tenn. 2'53. 

(4) Speeding on wrong side of 
highway.—Wtnson v. Fischer, 77 N. 
E 2d 48, 333 Ill. 222. 

Evidence held not to establish wan¬ 
ton or willful negligence 
U.S.—M. & M. Transp. Co. v. Coch¬ 
ran, C.C.A.R.I., 100 F.2d 207. 

Conn.—Brock v. Waldron, 14 A.2d 
713, 127 Conn. 79. 

Ill.—Maechtle v. Checker Taxi Co., 
34 N.E.2d 883, 310 Ill.App. 539- 
Kelly v. Burtner, 33 N.E.2d 754, 
310 Ill.App. 251—Zielinski v. Plea- 
son, 20 N.E.2d 620, 299 Ill App. 594 
—Greene v. Citro, 18 N.E.2d 237, 
298 Ill.App. 25, reversed on other 
grounds Greene v. Noonan, 23 N.E. 
2d 720, 272 Ill. 286—Brosseit T. 

298 


Nimtz, 15 NE.2d 16, 295 Ill.App. 
612—Cox v. Dreher, 12 N.E.2d 684, 
293 Ill.App. 323—Croppe v. Central 
Illinois Produce Co., 12 N E 2d 46. 
293 Ill.App. 623—Graham v. Carl¬ 
son, 10 N.E.2d 365, 291 Ill App. 621 
—Becker v. Parks, 3 N E.2d 93, 
284 Ill App. 658—Kunes v. Garcia, 
1 N.E.2d 262, 284 Ill.App. 16—Mc¬ 
Guire v. McGannon, 283 Ill.App. 
293—Broadbent v. Kagey, 275 Ill. 
App. 623—.Streeter v. Humrich- 
ouse, 261 Ill App. 556—Nosko v. 
O’Donnell, 260 Ill App. 544—Har¬ 
ris v. Piggly Wiggly Stores, 236 
Ill.App 392. 

Kan—TTlosser v. Wagner, 59 P.2d 37, 
144 Kan. 318. 

Mass.—Malloy v. Newman, 37 N.E. 
2d 1001, 310 Mass. 269—Query v. 
Howe, 172 N.E. 887, 273 Mass 92. 
Mich.—Le Groh v. Bennett, 261 NW. 
81, 271 Mich. 526. 

Miss.—Southern United lee Co. v. 

Fowler. 187 So. 218, 186 Miss 300. 
Ohio —Slicker v. Seccombe, 182 N E. 

131, 43 Ohio App. 357. 

Okl.—Clanton v. Chnsman, 61 P. 

2d 748, 174 Okl. 425. 

Or.-Monnet v. Ullman, 276 P. 244, 
129 Or 44. 

S D.—Endorf v. Johnson, 241 N.W. 

619, 59 S.D. 549. 

42 C.J. p 1235 note 29 [b]. 

31. Mass.—Marcienowski v. San¬ 
ders, 147 N.E. >275, 252 Mass. 65. 

Evidence held sufficient to show 
gross negligence 

(1) In general. 

U.S.—M. & M. Transp. Co. v. Coch¬ 
ran, C.C.A.R.I., 100 F.2d 207. 

Ill.—Jepscn v. Sprout & Davis, 71 N. 

E.2d 642, 330 Ill.App. 448. 

La.—Broughton v. T. S. C. Motor 
Freight Lines, 8 So.2d 76, 200 La. 
421—Hester v. Davidson, App., 29 
So.2d 527—Cox v. Louisiana Dept, 
of Highways, App., 25 So.2d 824 
—Thiavllle v. Toups, App., 26 So. 
2d 361—Bolton v. Glowaskl, App., 
15 So.2d 686—Dudley v. Surles, 
App., 11 So.2d 70—Scruggs ▼. V. 
Frank Lynn Co., App., 6 So.2d 86 
—Stevens v. Streun, App., 200 So. 

, 182—Armour & Co. v. Hicks Co., 

I 138 So. 676, 18 La.App. 504—Wa- 
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as to proof of reckless acts constituting negli- of the evidence have been applied In caeee fnvoivina 
■a * - . - ,, j . . the sudden emergency rule. 

gence. 32 A prima facie case of reckless driving 

may be overcome by competent evidence. 33 General principles relating to the weight and suf¬ 

ficiency of the evidence have been applied with rs- 
(3) Acts in Emergencies spect to the issue that defendant’s act was excused 

General principle! relating to the weight and eufflclen- under the sudden emergency rule. 34 


tens v. Meriwether Transfer Co., 
137 So 578/ 18 La.App. 18. 

Mass.—Dean v. Bolduc, 4 N.E 2d 441, 
296 Mass. 15. 

Wls.—Wedel v. Klein, 282 N.W. 606, 
229 Wis. 419—Tomasik v. Lanfer- 
man, 238 N.W. 857, 206 Wia 94. 

(2) Driving: on wrong side of 
street.—Easley v. Roberts, La.App., 
2*5 So.2d 246. 

(3) Interfering with operation of 
automobile by driver.—Brainerd v. 
Stearns, 284 P. 348, 155 Wash 364. 

(4) Not having vehicle under 
proper control.—Maggio v. M. F. 
Bradford Motor Express, App, 171 
So. 859, rehearing refused and modi¬ 
fied on other grounds 172 So. 438. 

(5) Speeding. 

Cal.—Azzaro v. O’Connell, 9 P.2d 
345, 121 Cal.App 617. 

La.—Easley v. Roberts, App., 25 So 
2d 245—White v. Neff. App, 11 So 
2d 289—Phillips v. New Amster¬ 
dam Casualty Co, App , 6 So 2d 96 
—Holland v. Gross, App., 195 So. 
828—Anderson v. George A. Hor- 
mel & Co., 136 So. 90-6, 18 La.App 
398. 

Evidence held insufficient to show 
gross negligence 

US—Mayer v. Puryear, C.C.A.Va., 
115 F2d 675. 

Mass—Hebert v. Hicks, 13 N.E.2d 
428. 299 Mass. 638. 

42 O.J. p 1235 note 30 [a]. 

Drunkenness 

Some act of negligence must be 
shown in addition to drunkenness to 
make out rase of gross negligence 
of automobile driver.—Bertera v. 
Cumeo, 173 N.E. 427, 273 Mass. 181. 

Violation of statute requiring 
truck to be equipped with a rear¬ 
view mirror was some evidence to be 
considered on the issue of gross neg¬ 
ligence.—Dobson v. Henrietta Mills, 
197 S.E. 313, 187 S.q. '281. 

32. Evidence held to make prima 
facie case of reckless driving 

U.S.—D'AlleBsandro v. Bechtol, CC. 
A.Fla., 104 F 2d 845, certiorari de¬ 
nied 60 S.Ct. 295, 308 U.S. 619, 
84 L.Ed. 517. 

Evldenee held sufficient to show 
reckless acts constituting negli¬ 
gence 

Cal.—Yates v. Morotti, 8 P.2d 519, 
120 Cal.App. 710. 

Ill. — Johnson v. Sandberg, 283 Ill. 
App. 509. 

Iowa.—Hartman v. Red Ball Transp. 
Co., 238 N.W. 23, 211 Iowa 64. 


La.—Olano v. Leathers, App., 2 So. 
2d 486—Leblanc v. O’Donovan, 125 
So. 316, 12 La.App 456. 

Pa.—Cherry v. Nusbaum, 149 A. 110, 
299 Pa. 91. 

Evidence held insufficient to show 
reckless acts constituting negli¬ 
gence 

Ill —KeTly v. Burtner, 33 N.E.2d 754, 
310 Ill.App. 251 

Ind—Lautif v. Blades, 180 N.E. 609, 
94 Ind App. 266. 

33. Fla—Florida Motor Lines v. 
Ward, 137 So. 1C3, 102 Fla 1105. 

34. Neb.—Fanders v. Davison, 7 N. 
W 2d 652, 142 Neb. 745. 

Sudden emergency doctrine generally 
see supra 9 257. 

Evidence held sufficient 

(1) To establish defense of sud¬ 
den emergency. 

Ala—Conner v. Foreggcr, 7 So 2d 
856, 242 Ala. 275. 

Ky—Berry v. Jorrls, 199 SW.2d 616, 
303 Ky 799. 

Nev.—Botts v. Rushton, 172 P.2d 
14 7, 63 Nev. 42>6. 

N M.—Seele v. Purcell, 113 P.2d 320, 
45 NM. 176. 

N.Y —Bceston v. Mmybury, 298 N.Y. 
S. 831, 252 App.Piv 812—Lichten¬ 
stein v. City of New York. 5S N. 
Y S 2d 243. affirmed 62 N.Y.S.2d 
841, 270 App.Div. 925. 

R.I —Walsh v. Carroll, 175 A. 832, 
54 R T. 497, reargument denied 176 
A. 927. 

Va.—Temple v. Moses, 8 S E.2d 262, 
175 Va. 320. 

Wis.—Butts v. Ward, 279 N.W. 6, 
227 Wls. 387, 116 A.L.R 1441. 

Wyo—Corson v. Wilson, 108 P 2d 
260, 250 Wyo. 218. 

(2) To justify inference of negli¬ 
gence—Plum v. Taylor, 155 A. 801, 
9 N.J.Misc 860. 

(3) To show emergency of driv¬ 
er’s own creation. 

Iowa—Luppes v. Harrison, 32 N.W. 
2d 809. 

La.—Butler v, Humphries, App., 34 
So.2d 637. 

Mass.—Isaacson v. Boston, W. & N. 
Y. St. Ry. Co., 180 N.E. 118, 278 
Mass. 378. 

N.Y.—Crippin v. Sunshine Transp. 
Corporation, 20 N.Y.S.2d 750, 260 
App.Div. 62, reversed on other 
grounds 31 N.E.2d 509, 284 N.Y. 
743. 

Pa.—Volz v. Dresser, 28 A.2d 403, 150 
Pa.Super. 371. 

Tenn—Nohsey & Schwab v. Slover, 
14 Tenn.App. 42. 
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Vt.—Luce v. Chandler, 196 A. 246, 169 
Vt. 275. 

Va.—Stallard v. Atlantic Greyhound 
Lines, 192 S.E. 800, 169 Va. 223. 
Wis.—Zeise v. Deprey, 31 N.W.2d 523, 
252 Wis. 316. 

(4) To show negligence when con¬ 
fronted with emergency. 

Cal.—Miller v. Southern California 
Telephone Co.. 14 P.2d 619, 216 Cal. 
391. 

Ill—Harrison v. Bingheim, 182 N.E. 
750, 350 Ill. 269—Goldberg v. Capi¬ 
tol Freight Lines, 41 N.E.2d 302, 
314 Ill.App. 347, affirmed 47 N.E.2d 
67, 382 Ill. 283. 

N.J.—Plum v. Taylor, 156 A. 891, 9 
N.J.Misc. 860. 

(5) To show sudden emergency. 

La —Rosen v. Lloveras, App., 148 So. 

734—Kennedy v. Opdenweyer, 121 
So. 636, 11 La.App. 532, rehearing 
denied 123 So. 906, 11 La.App 632. 
Tenn —Tevis v. Proctor & Gamble 
Distributing Co, 113 S.W.2d 64, 21 
Tenn.App. 494. 

(6) To show that emergency was 
not created by defendant. 

Nev.—Bolts v. Rushton, 172 P.2d 147, 
63 Nev. 426 

Va.—Jones v. Hanbury, 164 S.E. 645, 
158 Va. 842. 

(7) To warrant finding that de¬ 
fendant’s act was not excused under 
emergency rule 

Me—Gravel v. Roberge, 134 A. 375, 
125 Me. 399. 

Mich.—Ulvund v. Sogge, 254 N.W. 
202, 266 Mich. 518. 

Evidence held lnenfficient 

(1) To establish defense of sudden 
emergency 

Conn.—Kalanuan v. Kalamian, 139 A. 
635, 107 Conn. 86. 

La—IVwlola v. State, App., 4 So 2d 
28, followed in Lococo v. State, 4 
So.2d 32. 

Va—Gaines v. Campbell, 166 S.E. 
701, 159 Va 604. 

Wash.—Rieger v. Kirkland, 111 P.2d 
241, 7 Wush.2d 326. 

(2) To show negligence when con¬ 
fronted with emergency. 

Cal—Staples v. L. W. Blinn Lumber 
Co., 275 P. 813, 97 Cal.App. 387. 
Ill.—Rzeszewski v. Barth, 58 N.E.2d 
269, 324 Ill.App. 345. 

La.—Giglio v. Toups, App., 192 So. 
553. 

Nev.—Botts v. Rushton, 172 P.2d 147, 
63 Nev. 426. 

Wash.—Wei Ions v. Wiley, 166 P.2d 
852, 24 Wash.2d 543—Winston v. 
Bacon, 111 P.2d 764, 8 Washed 216. 
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(4) Violation of Statute or Ordinance in 
General 

Negligence in falling to comply with a atatute or or¬ 
dinance must be proved by a preponderance of the evi¬ 
dence; and prima facie proof of negligence therein may 
be overcome by sufficient evidence. 

Negligence in failing to comply with a statute or 
ordinance must be proved by a preponderance of 
the evidence. 35 Prima facie proof of negligence in 
the violation of a traffic law may be overcome by 
proof of surrounding circumstances and conditions 
which will eliminate the character of negligence 
from the transaction. 35 Defendant's failure to fur¬ 
nish proof of legal excuse for not observing the 
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standard of care fixed by ordinance or statute es¬ 
tablishes his negligence. 37 

(S) Competency of Operator 

General rules apply In determining the weight and 
sufficiency of evidence of the competency of a person to 
drive a motor vehlcle f and of the owner’s knowledge of 
the driver’s Incompetence. 

General rules have been applied in determining 
the weight and sufficiency of the evidence on the 
issue of the competency of the driver of a motor 
vehicle, 38 as where it was contended that the driver 
was intoxicated, 39 that he fell asleep, 40 or that he 
suddenly became ill. 41 A presumption that a child 
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W.Va.—Schade v. Smith. 188 S.E. 114, 
117 W.Va. 703. 

36b Cal.—City of Sacramento v. 
Hunger, 249 P. 223, 79 Cal App. 
234. 

Violation of statute or ordinance as 
prima facie but not conclusive ev¬ 
idence of negligence see supra S 
511 (4). 

Bvldenoe held sufficient 

(1) To make prima facie case.— 
Wells v. Steinok, 176 S.E. 42, 49 Ga. 
App. 482. 

(2) To support finding either way 
on question whether driver violated 
ordinance.—Schear v. Ludwig, 343 F. 
2d 20, 79 U.S.App.D.C. 95, certiorari 
denied 65 S.Ct. 72. 323 U.S. 734, 89 L. 
Ed. 589. 

(3) To support verdict for plain¬ 
tiff.—Mantia v. Fearlman, 91 Pa.Su¬ 
per. 478. 

Bvldenoe held to establish violation 
of statute or ordinance 

Cal.—Hill v. Peres, 28 P.2d 946, 136 
Cal.App. 132. 

La.—Cohn v. Brown, 128 So. 64, 13 
La.App. 604, amended 130 So. 50, 
13 La.App. 604. 

30. Fla.—Allen v. Hooper, 171 So. 
613, 126 Fla. 458. 

37. Iowa.—Klsling v. Thierman, 243 
N.W. 552, 214 Iowa 911. 

38L Probability of testimony 

(1) Although negligence cannot be 
predicated on driver's inexperience or 
type of license in absence of causal 
connection between such facts and 
happening of accident, court was en¬ 
titled to consider such facts in deter¬ 
mining probability of testimony that 
driver traveling on through highway 
attempted to beat automobile ap¬ 
proaching from the right through in¬ 
tersection.—Poe v. Lawrence, 140 P. 
2d 136, 60 Cal.App.2d 125. 

(2) Court was entitled to draw 
from proof of driver's Inexperience 
and limited type of license such de¬ 
ductions as were warranted by a con¬ 
sideration of the usual propensities 
of people, as well as the course of 
nature and to ground thereon such 


Inferences as reason would direct.— 
Poe v. Lawrence, supra. 

Evidence held sufficient 

(1) To establish that driver was 
incapable of operating an automobile 
with safety —Serpas v. Collard Mo¬ 
tors, La.App., 178 So. 261. 

(2) To sustain finding of negli¬ 
gence of licensed driver who failed 
to take control when unlicensed driv¬ 
er whom he accompanied turned 
across walk and struck pedestriun.— 
La Rosa v. Livezey, 160 A. 503, 109 N. 
J.Law 162. 

Evidence held insufficient 

(1) To Bhow that defendant was 
negligent in attempting to drive 
when one of his legs had been ampu- 
tated.—Madison v. Berry, La.App., I 
145 So. 694. 

(2) To support inference of negli¬ 
gence, with respect to wearing or 
not wearing glasses at time of acci¬ 
dent as required by driver's license. 
—Church v. Diffany, 11 A 2d 55, 124 
N J.Law 100. 

39. Excitement of driver after acci¬ 
dent is not evidence of intoxication 
but is consistent with sobriety.—Van 
Zandt v. Schell, Tex.Civ.App., 200 S. 
W.2d 725. 

Evidence held enflloient 

(1) To establish negligence in op¬ 
erating vehicle while under the in¬ 
fluence of intoxicating liquor.—Roper 
v. Scott, Ga.App., 48 S E.2d 118. 

(2) To establish that driver was 
operating vehicle while under the in¬ 
fluence of Intoxicating liquor.— 
Orphey v. Sutton, La.App., 8 So.2d 
766, followed in Mitchell v. Sutton, 
8 So.2d 769 and Andrus v. Sutton, 8 
So.2d 770—Allen v. Metropolitan Cas¬ 
ualty Ins. Co. of New York, La.App„ 
190 So. 163. 

(3) To justify finding that driver 
was not intoxicated.—Tsirlis v. 
Standard Oil Co. of California, 90 P. 
2d 128, 32 Cal.App.2d 469—Johns v. 
Mecchl, 2 P.2d 462, 116 Cal.App. 31. 

(4) To Justify Judgment on ground 
that intoxication of driver with con- 

[ sequent lack of control of automo¬ 
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bile and excessive speed was gross 
negligence on part of driver.—Allen 
v. Metropolitan Casualty Ins. Co. of 
New York, supra. 

(5) To support finding that intoxi¬ 
cated defendant was negligent. 
U.S—Heald v. Milbura. CC.A.I11., 325 

F.2d 8, certioTari denied Milburn v 
Heald, 62 S.Ct. 1267, 316 US. 681, 
86 L.Ed. 1754, and 62 S.Ct. 1268, 316 
U.S. 681, 86 L.Ed. 1754. 

Mich.—Covert v. Randall, 298 N.W. 
396, 298 Mich. 38. 

(6) To warrant recovery.—Lavlgne 
v. American Auto Ins. Co., La.App, 
32 So.2d 88. 

Bvldenoe held Insufficient 

To establish that driver was under 
influence of intoxicating liquor. 

Cal.—Linde v. Emmick, 61 p.2d 338, 
16 Cal.App.2d 676—Tomlinson v. 
Kiramidjian, 24 P.2d 659, 133 Cal. 
App. 418. 

La.—Lee v. Perrin, App. f 192 So. 387 
—Foti v. Myers, App., 8 So.2d 349 
—Woods v. Moffett, App., 162 So. 
426. 

40. Prima faele ease 

The mere fact of defendant’s act in 
going to sleep while driving his au¬ 
tomobile is a proper basis for an in¬ 
ference of negligence sufficient to 
make a prima facie case, and suffi¬ 
cient for recovery if not successfully 
rebutted to satisfaction of Jury.— 
Diamond State Tel. Co. v. Hunter, 21 
A.2d 286, 2 Terry, Del., 336. 

41. Bvidsmos hold sufficient 

(1) To support judgment for de¬ 
fendant.—Weldon Tool Co. v. Kelley, 
76 N.E.2d 629, 81 Ohio App. 427. 

(2) To sustain verdict rejecting 
defense that driver suffered a heart 
attack.—Barber v. Howard Sober, 
Inc., 68 N.Y.S.2d 466, 269 App.Div. 
1008. 

Bvldenoe held Insufficient 

To establish lack of negligence on 
part of driver.—Waters v. Pacific 
Coast Dairy, Limited Mut. Compen¬ 
sation Ins. Co., Intervener, 181 P.2d 
588, 55 Cal.App.2d 788. 
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is incompetent to operate a motor vehicle is rebut¬ 
ted by evidence showing competency. 42 

In order to hold the owner of a motor vehicle lia¬ 
ble on the theory of negligence in permitting an in¬ 
competent driver to drive, the latter's incompetence 
should be shown by specific acts of carelessness and 
recklessness committed by him. 43 Proof of the 
driver’s negligence is necessary to hold the owner 
liable, 44 and so is evidence that the owner had 
knowledge of the driver’s incompetence, inexperi¬ 
ence, or reckless tendency as an operator or should 
have known thereof from the circumstances with 
which he was acquainted. 46 Evidence of the driv¬ 


er’s reputation of incompetency is not conclusive. 46 

(6) Equipment and Lights 

Failure to comply with legal requirements as to equip¬ 
ment and lights, when relied on to establish negligence, 
must be proved by a preponderance of the evidence, but 
evidence of the defective condition thereof is not conclu¬ 
sive and may be rebutted. 

Where such facts are relied on to establish neg¬ 
ligence on the part of the owner or operator of the 
vehicle, plaintiff must establish by a preponderance 
of the evidence that the owner or driver failed to 
comply with the requirements of the law with ref¬ 
erence to equipment 47 and the requirements of the 


& Miss.—Murphy v. Willingham, 
133 So. 213. 160 Miss. 94. 

43. Or.—Cuedon v. Rooney, 87 P.2d 
209, 160 Or. 621, 120 A.L.R. 1298. 

Insurance 

Fact that owner carried liability 
insurance to protect against the con¬ 
sequences of negligence of son in 
driving automobile was not evidence 
of negligent propensities of the son. 
—Reid v. Owens, 93 P.2d 680, 98 Utah 
60. 126 A L.R. 56. 

Evidence held sufficient 

To establish fact that operator did 
not have driver’s license.—Owens v 
Carmichael’s U-Drive Autos, 2 P.2d 
680, 116 Cal.App. 348 
Evidence held insufficient 

To show that driver was incompe¬ 
tent driver. 

Ill.—Union Bank of Chicago v. Kalk- 
hurst, 265 Ill App 254. 

Miss—Vanner v. Dalton, 169 So. 658, 
172 Miss 183. 

Tenn.—Gemmell Bros. Co. v. Durham, 
11 Tenn.App. 97. 

Tex.—Mayer v. Johnson, Civ.App, 
148 SW.2d 454, error dismissed, 
judgment correct. 

44. Okl.—Anthony v. Covington, 100 
P.2d 461, 187 Okl. 27. 

45. Ohio —Williamson v. Eclipse 
Motor Lines. <62 N.E.2d 339, 146 
Ohio St. 467, 168 A.L.R. 1366. 

Evidence held sufficient 

(1) In general. 

La.—Serpas v. Collard Motors, App., 
178 So. 261. 

N.H.—Greenie v. Nashua Buick Co., 
168 A. 817, 86 N.H. 316. 

Or.—Gossett v. Van Egmond, 165 P. 
2d 304, 176 Or. 134. 

Va—Crowell v. Duncan, 134 S.E. 576, 
145 Va. 489, 50 A.L.R. 1426. 

(2) To establish prima facie case. 
—Owens v. Carmichael's U-Drive 
Autos, 2 P.2d 580, 116 Cal.App. 348. 

(3) To show that dealer had no 
reasonable ground for believing that 
prospective purchaser was incompe¬ 
tent to drive.—Brown v. Fields, 83 
P.2d 144, 160 Or. 28. 


(4) To support verdict allowing re¬ 
covery. 

U.S.—Department of Water and Pow¬ 
er of City of Los Angeles v. An¬ 
derson, C.C A Nev., 95 F.2d 577, cer¬ 
tiorari denied 69 S.Ct. 67, 305 U.S. 
607, 83 LEd. 386. 

Anz.—Powell v. Langford, 119 P.2d 
230, 58 Ariz. 281. 

42 O J. p 1236 note 37 [a] (16). 
Evidence held insufficient 

(1) To permit recovery. 

Ind.—North Side Chevrolet v. Clark, 
25 N E 2d 1011. 107 Ind.App. 692. 
La—Toole v. Morris-Webb Motor 
Co., App.. 195 So. 863. 

42 C.J. p 1236 note 37 [b] (4). 

(2) To show that owner knew, or 
should have known, driver to be in¬ 
competent or reckless driver. 

Ill —Union Bank of Chicago v. Kalk- 
hurst, 265 Ill.App. 2G4. 

La—Stough v. Young. App., 186 So. 
476. 

Miss.—Maley v. Herman, 146 So. 309, 

160 Miss. 811. 

Mo—Saunders v. Prue, 151 S.W.2d 
478, 235 Mo App. 1245. 

Tenn.—Gemmell Bros. Co. v. Dur¬ 
ham, 11 Tenn.App. 97. 

48. Miss.—Vanner v. Dalton, 159 So. 
558, 172 Miss. 183. 

47. Evidence held sufficient 

To warrant finding that condition 
of tires when examined by expert 
witness several months after the ac¬ 
cident was the same as it was at the 
scene of the collision.—Curtin v. 
Benjamin, 26 N.E.2d 354, 306 Mass. 
489, 129 A.L.R. 433. 

Evidence held insufficient 
To justify finding of driver's negli¬ 
gence in not anticipating Injury to 
plaintiff from hot water from radia¬ 
tor.—Randazzo v. Wheaton, 180 N.E. 
303, 278 Mass. 636. 

Failure to oomply with requirements 
shown 

(1) Brakes. 

U.S.—Ubi v. Dalton, D.C.Nev., 66 F. 
Supp. 656, appeal dismissed, C.C.A, 

161 F.2d 602. 

Cal.—Rocha v. Garcia, 263 P. 238, 203 
Cal. 167. 


Colo.—Stahl v. Cooper, 190 P.2d 891, 
117 Colo. 468. 

La.—Hassell v. Colletti, App., 12 So. 
2d 31—Bertuccinl v. Toye Bros. 
Yellow Cab Co., App., 11 So.2d 247. 
Minn.—Lee v. Zaske, 6 N.W.2d 793, 
213 Minn 244. 

Miss.—Wheat v. Wheat, 139 So. 849, 
162 Miss. 595. 

Mo.—Steele v. Thomas, 101 S.W.2d 
499, 231 Mo.App. 865. 

N.J.—Hinseh v. Amirkanian, 145 A. 

232, 7 N.J.Misc. 274. 

N.Y.—Passzehl v. Metropolitan Dis¬ 
tributors, 21 N.Y.S.2d 386, 269 App. 
Div 1050. 

Ohio.—Schwab v. Keeler, 79 N.E.2d 
176, 81 Ohio App. 291. 

Pa.—Smith v. Snowden Tp. P 34 A.2d 
515. 348 Pa 187. 

Tex.—Sturtevant v. Fagel, 130 S.W. 
2d 1017, 134 Tex. 46—Ramirez v. 
Salinas, Civ App, 90 S.W 2d 891, 
error dismissed 117 S.W.2d 66, 131 
Tex. 637. 

Va.—Hatfield v. Thomas, 41 S.E.2d 
460, 186 Va. 7. 

Wash.—McCoy v. Courtney, 172 P.2d 
596, 25 Wash.2d 956. 

42 C.J. p 1236 note 35 [a] (2). 

(2) Chains. 

Cal.—Gross v. Burnside, 199 P. 780, 
186 Cal. 467. 

Conn.—C. A Johnson, Inc., v. Bruce. 
44 A.2d 917, 132 Conn. 429. 

(3) Horn or other signal device. 
Ohio—Schwab v. Keeler, 79 N.E.2d 

176, 81 Ohio App. 291. 

Tex—Staten v. Monroe, Civ.App., 150 
S.W. 222. 

(4) Steering gear.—Shrigley v. 
Pierson, 85 S.W.2d 727, 191 Ark. 224— 
42 C.J. p 1236 note 37 [a] (10). 

(5) Tire. 

Kan.—-Nelson v. Healey, 99 P.2d 796, 
151 Kan. 512. 

Pa.—Delair v. McAdoo, 188 A. 181. 
324 Pa 392. 

(6) Wheel.—Levandowski v. Stu- 
dey, 25 N.W.2d 69. 249 Wis. 421. 

(7) Windshield wiper. 

U.S.—Uhl v. Dalton, D.CNev., 56 F. 
Supp. 666, appeal dismissed, C.C. 
A., 151 F.2d 502. 
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law with reference to display of lights. 48 In 
order to show violation of a glaring headlamp stat¬ 
ute, it must appear that the glare was more than 
that of a headlight properly equipped and adjust¬ 
ed. 49 Evidence of the defective condition of equip¬ 
ment does not conclusively establish violation of a 
statute in the absence of proof that the driver 
knew, or should have known, of the defective con¬ 
dition 6 ® and a prima facie case made by evidence 
of failure of equipment to operate may be rebutted 
by a showing of proper inspection and a sudden 
failure without warning. 51 Where defendant re¬ 
lies on the defense of latent defects, the proof sub¬ 
mitted must be such as to exclude any other rea¬ 


sonable hypothesis in respect of the cause of the 
accident except that it resulted solely from the al* 
leged defect. 62 

(7) Signals and Lookout 

A preponderance of the evidence le required to estabi 
lish that the driver of a motor vehicle failed to keep a 
proper lookout or failed to give proper signals <?r warn¬ 
ings. 

Where such facts are relied on to establish neg-- 
ligencc on the part of the operator of the vehicle, 
plaintiff must establish by a preponderance of the 
evidence that the driver failed to keep a proper 
lookout 53 or failed to give proper signals or warn- 


La. —Loret v. Armour & Co., App., 32 
So.2d 56. 

Valins* to comply with requirements 
not shown 

(1) Brakes. 

Ariz.—Butane Corp. v. Kirby, 187 P. 

2d 326. 66 Ariz. 272. 

Ind.—Hoesel v. Cain, 53 N.E.2d 165, 
222 Ind. 330, rehearing denied 63 N. 
B.2d 769, 222 Ind. 330. 

La. —Holmes v. Lindsey, App., 15 So. 
2d 89—Allen v. Allbritton, App., 172 

So. 198. 

Mo.—Williamson v. National Oarage 
Co., App., 203 S.W 2d 126. 

Neb.-—Eaton v. Merritt, 281 N.W. 620, 
135 Neb. 363. 

S.C.—Greer v. State Highway Depart¬ 
ment, 159 S.E. 35. 160 S.C. 510. 

42 C.J. p 1236 note 35 [b]. 

(2) Reflector.—Bnckell v. Boston 
& M. Transp. Co.. 36 A.2d 622, 93 N.H. 
140. 

Evidentiary fact 

In action for Injuries sustained by 
child when she was struck by auto¬ 
mobile after she had alighted from 
school bus and walked around rear of 
bus, signs carried by bus which did 
not conform with statute were an ev¬ 
identiary fact only.—Toomcy v. Jur- 
acka, 297 N.Y.S. 665, 251 App.Div. 
917. 

Weight and sufllciency of evidence as 
to equipment and lights in ac¬ 
tions for injuries resulting to or 
from: 

Children see infra subdivision d of 
this section. 

Occupant of defendant's vehicle see 
infra subdivision q (4) of this 
section. 

Persons on foot see infra subdivi¬ 
sion c (2) of this section. 
Vehicles: 

At rest or unattended see infra 
subdivision J (1) of this sec¬ 
tion. 

Crossing see infra subdivision h 
(4) of this section. 

Traveling in: 

Opposite directions see infra 
subdivision g (2) of this 
section. 


Same direction see infra sub¬ 
divisions i (2), (3) of this 
section. 

48. Evidence held sufficient 

(1) To show negligent failure to 
display lights. 

U.S.—Ubi v. Dalton, D.C.Nov . 56 F. 
Supp. 656, appeal dismissed, C C. 
A , 151 F 2d 502. 

Cal—Bays v. Clugston, 161 P 2d 953. 
71 Cal.App 2d 55—Chalmers v 

Hawkins, 248 P. 727, 78 Cal.App 
733. 

Conn.—Warren v. City of Bridgeport, 
28 A.2d 1, 129 Conn. 355 
Ill.—Spiers v. Anderson Motor Serv¬ 
ice Co., 271 Ill.App 178—Herberger 
v. Anderson Motor Service Co , 268 
Ill.App. 403. 

Ind—American Carloading Corpora¬ 
tion v, Voight, 21 N E 2d 453, 107 
Tnd.App. 267. 

Me.—Perry v. Butler, 48 A.2d 631. 
Mass.—McGaffee v. P B Mu trie Mo¬ 
tor Transp., 42 N.E.2d 841, 311 
Mass. 730. 

Miss —Walker v. Dickerson, 184 So. 
438, 183 Miss 642. 

N.Y.—Myers v Jensen, 9 N.Y S 2d 
83, 256 App.Div. 871. 

Ohio.—Schwab v. Keeler, 79 NE.2d 
176, 81 Ohio App. 291. 

Pa.—Murray v. Lavinc, 92 ra.Super. 
372. 

Tex.—Ramirez v. Salinas, Civ.App., 
99 S.W 2d 891, error dismissed 117 
S.W.2d 56, 131 Tex. 537. 

42 C.J. p 1236 note 36 [a]. 

(2) To sustain finding that vehicle 
was equipped with requisite lights 
and that they were illuminated at 
time of accident. 

Cal.—Donato v. Lopopolo, 66 P.2d 
1256, 20 Cal.App.2d 409. 

Neb.—Miller V. Abel Const. Co., 300 
N.W. 405, 140 Neb. 482. 

Wash.—Hauswirlh v. Pom-Arleau, 
119 P.2d 674, 11 Wash.2d 354. 
Bvidenoe held not to establish negli¬ 
gence 

(1) Failure to display lights. 

Ill.— Rhoden v. TeorJa Creamery Co., 
278 Ill.App. 452—Price v. Bailey, 
2*65 Ill.App. 358.' 
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Iowa.—Grover v. Neibauer, 247 N.W* 
298, 216 Iowa 631. 

Da.—Portier v. Picou, 3 So 2d 295—> 
Beard v. Morris, 101 So. 147, 166 
La 798 

Pa.—Shoffncr v. Schmerin, 175 A- 
516, 316 Pa. 323. 

Wash-- Hauswirth v. Pom-Arleau, 
119 P 2d 674. 11 Wash 2d 854. 

(2) Failure to dim lights.—Refu¬ 
gio Refinery v. Speed, Tex Civ App , 

139 S W 2d 621, error dismissed, 

judgment correct. 

49. Wis.—Canriveau v. Vatapek, 235 
N.W. 445. 204 Wis 139. 

50. N.H—MacDonald v. Appleyard. 
53 A 2d 431. 

51. Md—Sothoron v. West, 26 A.2d 
16. 180 Md 539. 

52. La—Hassell v. Colletti, App., 12 
So.2d 31. 

53. Failure to keep proper lookout 
shown 

Cal—Truitner v. Knight, 257 P. 447* 
83 Cal App. 655—Truitner v. 

Knight, 257 P. 451 (first case). 83 
Cal App. 797. 

Ill—Stemkowski v. J. H. Patterson 
Co, 58 NE.2d 463, 324 Ill App. 818 

Ky.—Ilorton Transfer & Storage Co* 
v. Donaldson, 95 S.W.2d 1086, 265 
Ky. 47. 

La.—Laborde v. Scfiwartzonburg, 
App., 188 Sq. 668. 

Mass.—Pinto v. Brennan, 150 N.E. 86, 
254 Muss. 298. 

Mo—Bush v. Kansas City Puhlio 
Service Co., 169 S,W,2d 331, 350 
Mo. 876. 

N.C.—Luther v. Mountain Transp. 
Co., 13 S E.2d 416, 219 N.E. 862. 

Ohio.—Kohnle v. Carey, 47 N.E.2d 
98, 800 Ohio App. 23. 

Pa.—Atkinson v. Coskey, 47 A.2d 160, 
354 Pa. 297—Lane v. Samuels, 39 
A.2d 626, 350 Pa. 446. 

Tex.—Lockley v. Pago, 180 S.W. 2d 
616, 142 Tex. 594—Barron v. James, 
Civ.App., 198 S.W 2d 245, reversed 
on other grounds 198 S.W.2d 256— 
Gillette M[otor Transport v. Lucas, 
Civ.App., 138 S.W.2d 887, error die* 
missed, judgment correct. 
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ings. 54 

(8) Speed and Control 

(a) In general 

(b) Skidding 

(a) In General 

Where speed Is relied on to establish negligence, the 
plaintiff must establish by a preponderance of the evidence 


that the driver operated the vehicle at an excessive or 
prohibited speed, but circumstantial evidence may be suffi¬ 
cient. 

Where such facts are relied on to establish neg¬ 
ligence on the part of the operator of the vehicle, 
plaintiff must establish by a preponderance of the 
evidence that the driver operated the vehicle at 
an excessive rate of speed 55 or that the driver op- 


Va.—Highway Exp. Lines v. Flem¬ 
ing, 40 S.E.2d 294. 185 Va. 666 . 
W.Va.—Sigmon v. Mundy, 25 S.E.2d 
636, 125 W.Va. 691. 

Wis—Haase v. Employers Mut. Lia¬ 
bility Ins. Co, 27 N.W.2d 468, 250 
Wis. 422—Kleiner v. Johnson, 23 
N.W.2d 467. 249 Wis. 148—Derleder 
v. Piper, 1 N.W.2d 146, 239 Wis. 
269—Gumm v. Koepke, 278 N.W. 
447, 227 WJs 635. 

42 C.J. p 1236 note 33 [a]. 

Failure to koop proper lookout not 
shown 

Conn—Doolan v. Werner, 34 A.2d 731, 
130 Conn. 394. 

La.—Stringer v. Crawley, App., 16 
So 2d 658. 

WJs—Maltby v. Thiel, 272 N.W. 848, 
224 Wis '648. 

42 C.J. p 3 236 note 33 Tb]. 

Weight and sufficiency of evidence as 
to signals and lookout in actions 
for injuries resulting to or from* 
Children see infra subdivision d of 
this section. 

Persons on foot see infra subdivi¬ 
sion c ( 2 ) of th^s section. 
Vehicles: 

At rest or unattended sec infra 
subdivision k ( 1 ) of this sec¬ 
tion 

Crossing see infra subdivision h 
(4) of this section. 

Traveling in: 

Opposite directions see infra 
subdivision g (2) of this sec¬ 
tion. 

Same direction see infra sub¬ 
divisions 1 (2), (3) of this 
section. 

54. Evidence held sufficient 

(1) To establish that it was the 
rule and custom that a signal of 
some kind be given the driver before 
he was warranted in driving forward 
after vehicle was loaded.—Richey v. 
Swink, La-App., 4 So.2d 749. 

(2) To establish that no signal to 
start vehicle was given the driver 
and that he gave no signal of his in¬ 
tention to start.—Richey v. Swink, 
supra. 

(3) To sustain finding that driver 
of defendant's automobile failed to 
give arm signal.—Gialdini v. Russell, 
25 P.2d 845, 134 Cal.App. 624. 

Evidence held to show negligent fail¬ 
ure to give signal or warning 

(1) In general. 

Mass.—Huff am v. P&quln, 15 $ N.E. 6 , 
269 Mass. 191. 


Tex.—Barron v. James, Civ.App., 198 
S.W.2d 245, reversed on other 
grounds 198 S.W.2d 256. 

42 C.J. p 1236 note 34 [a]. 

(2) At intersection—Lane v. Sam¬ 
uels, 39 A.2d 626, 350 Pa. 446—42 C. 
J. p 1236 note 34 [a] (4). 

(3) Backing up without giving 
warning signal. 

Ill.—Hart v. City of Chicago. 42 N.E. 

2d 887, 315 Ill.App 214. 

Wis.—Patterson v. Edgerton Sand & 
Gravel Co., 277 N.W. 636, 227 Wis. 
11 . 

42 C.J. p 1236 note 34 [a] (5). 

(4) To indicate or warn of turn 
from course.—Barthelman v. Braun, 
278 III App. 384—42 C.J. p 1236 note 
34 [a] ( 8 ). 

Evidence held not to show negligent 
failure to give signal or warning 

Conn.—Seney v. Trowbridge, 16 A.2d 
573, 127 Conn 284. 

Ill —Rhoden v. Feoria Creamery Co , 
278 Til App. 452. 

N Y —Becker v. Fargo, 144 N.Y.S 
297, 158 App.Div. 810. 

42 C J. p 1236 note 34 \b]. 

Evidenoe held to make It impossible 
for Jury to decide that left-tum sig¬ 
nal was not given.—Heimer v. Salis¬ 
bury, 142 A. 749, 108 Conn. 180. 

55. N.C.—Fleeman v. Citizens 

Transfer & Coal Co., 198 S.E. 596, 
214 N.C. 117—Woods v. Freeman, 
195 S.E. 812, 213 N.C. 314. 

Care required as to speed and control 
generally see supra S9 290-299. 
Weight and sufficiency of evidence as 
to: 

Speed and control in actions for in¬ 
juries resulting to or from: 
Children see Infra subdivision d 
of this section. 

Collision with bicycle or motor¬ 
cycle see infra subdivision n of 
this section. 

Occupant of speeding vehicle see 
infra subdivision q ( 6 ) of this 
section. 

Persons on foot see infra sub¬ 
division c ( 3 ) of this section. 
Vehicles: 

Crossing see infra subdivision 
h ( 6 ) of this section. 
Traveling in opposite direc¬ 
tions see Infra subdivision g 
(3) of this section. 

Willful, wanton, or reckless acts 
generally see supra subdivision 
a ( 2 ) of this section. 
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Matters affecting credibility 

Where witness testified as to speed 
of an automobile, mutter of the wit¬ 
ness* distance from automobile, the 
angle of its approach, Intervening 
obstructions and limited time and 
space for observation of its speed 
went only to the credibility of the 
witness and weight of his testimony. 
—Ramseur v. Hudson, Tex.Clv.App., 
190 S.W.2d 676. 

Evidence as to governor 

Where defendant’s vehicle was 
equipped with a governor which lim¬ 
ited the speed to a stated rate, and 
his driver testified that he was not 
driving in excess thereof and that it 
could not be done, and there was no 
evidence that the governor failed in 
its fund ion, the driver’s testimony 
must be accepted as final, notwith¬ 
standing testimony of other witness¬ 
es that the vehicle was driven at a 
higher speed.—Collins v. Zimpierman, 
Ohio App., 57 NE2d 245. 

Evidence held sufficient 

( 1 ) In general. 

Iowa.—Schroeder v. Kindschuh, 294 
N.W. 784, 229 Iowa 590. 

La—Roper v. Brooks, 9 So.2d 485, 
201 La. 135, vacating 9 So.2d 497 
—Fontenot v. La Fleur, App., 2 So. 
2d 479. 

Mo.—Egan v. Palmer, 293 S.W, 460, 
221 Mo App. 823 

( 2 ) To establish negligence in 
driving at excessive rate of speed. 

U.S—National Mut Casualty Co. of 

Tulsa, Okl, v. Eisenhower, C C.A. 
Kan., 116 F.2d 891—Blckley v. U. 
S., D C.S.C., 77 F.Supp 454—Peach 
v. U. S., I>.C.Pa., 75 F.Supp. 218. 

Ala—International Harvester Co. v. 
Williams, 133 So. 270, 222 Ala. 589, 
followed in 133 So. 275, 222 Ala. 
595. 

Ark.—Missouri Pac. Transp. Co. v 
Mitchell, 137 S.W.2d 242, 199 Ark. 
1045—Union Securities Co. v. Tay¬ 
lor, 48 S.W.2d 1100, 185 Ark. 737. 
Cal.—Tumipseed v. Hoffman, 144 P. 
2d 797. 23 Cal.2d 532—Kapltan v. 
Smith, 1*61 P.2d 270, 70 Cal.App.2d 
454—Harkey v. Luckehe, 65 P.2d 
77, 19 Cal.App.2d 130—Adrian v. 
Guyette, 58 P.2d 988, 14 Cal.App.2d 
493—Armstrong v. Studer, 37 P.2d 
475, 2 Cal.App. 2d 166—Me chain v. 
Crump, 30 P.2d 568, 137 Cal.App. 
200—Yates v. Morotti, 8 P.2d 519, 
120 Cal.App. 710— Williams v. Pick¬ 
wick Stages System, 297 P. 98, 112 
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C&l.App. 597—MacCorkell v. Wil¬ 
liams. 295 P. 879. Ill CaLApp. 572 
—Brooks v. City and County of Ban 
Francisco, 295 P. 344, 111 CaLApp. 
254. 

Colo.—Jaeckel ▼. Funk, 188 P.2d 989, 
111 Colo. 179. 

Conn.—Goodsell v. Brlghenti, 24 A.2d 
884, 128 Conn. 681. 

Ill.—Philpott v. Parham, 44 N.E.2d 
984, 316 Ill.App. 278—Orossmann v. 
Diesel. 42 N.E.2d 957, 315 IlLApp. 
806—Koch v. Barker. 41 N.E.2d 329, 
314 IlLApp. 378—Granlie v. Valha, 
87 N.E.2d 931, 812 Ill.App. 181- 
Mulligan v. Andel, 245 IlLApp. 132. 
Kan.—Gabel v. Hanby, 193 P.2d 239, 
165 Kan. 116. 

La.—Roper v. Brooks, 9 So 2d 485, 
201 La. 135, vacating 9 So.2d 497— 
Pacific Fire Ins. Co. v. Employers' 
Liability Assur. Co., App., 34 So 2d 
796—Rachal v. Balthazar, App., 32 
So.2d 483—Ford v. Leonard Truck 
Lines, App., 26 So.2d 309—James v. 
White, App., 19 So 2d 383—Redden 
v. Blythe, App., 12 So.2d 728—Cam¬ 
den Fire Ins. Ass’n v. Fontenot, 
App., 11 So.2d 99—Stevens v. Stre- 
un, App., 200 So. 182—Bourgeois v. 
Longman, App., 199 So. 142— 
Goynes v. St. Charles Dairy, App., 
197 So. 819—McDanell v. Hargrove, 
App., 197 So. 292—Bates v. Hayden 
National Casualty Co., Intervenor, 
App., 188 So. 751—Schmidt & Zeig- 
ler, Limited, v. Carroll, App., 161 
So. 785—General Exchange Ins. 
Corporation v. Caraccio, App., 144 
So. 630—Blevins v. Drake-Lindsay 
Co., App., 144 So. 257—Grlffen v. 
Teche Transfer Co., 140 So. 113, 19 
LclApp. 167—Genovese v. Krebs, 
188 So. 470, 18 La.App. 639—Quat- 
ray v. Wicker, 134 So. 313, 16 La. 
App. 515—Muttl v. McCall, 130 So. 
229, 14 La.App. 504—Mutti v. Mc¬ 
Call, 130 So, 233, 14 La.App. 611— 
Chenevert v. Kimball, 129 So. 233, 
14 La.App. 83—Usannaz v. Brugier, 
129 So. 227, 14 La.App. 577—Richey 
v. Brasher, 7 La.App. 506. 

Me.—Campbell v. Langdo, 28 A.2d 
311, 139 Me. 188. 

Mass.—Fayard v. Morrissey, 183 N.E. 
154, 281 Mass. 166. 

Mich.—Boyce v. Shtukas, 11 N.W. 2d 
206, 306 Mich. 467—Haszczyn v. 
Detroit Creamery Co., 276 N.W. 211, 
281 Mich. 467. 

Minn.—Johnston v. Selfe, 251 N.W. 
525, 190 Minn. 269. 

N.H.—McCourt v, Travers, 175 A. 865, 
87 N.H. 186. 

N.T.—Tryon v. Willbank. 255 N.Y.S. 
27, 234 App.Dlv. 335—Becker v. 
Fargo, 144 N.Y.S. 297, 158 App.Dlv. 
810. 

N.C.—Hobbs v. Queen City Coach Co., 
84 S.E.2d 211, 225 N.C. 823—Yoke- 
ley V. Kearns, 25 S.E.2d 602, 223 N. 
C. 196. 

N.D.—Logan v. Schjeldahl, 262 NW. 
463, 66 N.D. 152. 

Ohio.—Carle v. Courtrlght, 40 N.E.2d 
481, 69 Ohio App, 69, rehearing de¬ 
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nied 42 N.E.2d 296, 69 Ohio App. 
69. 

Pa.—Commonwealth v. Pennzoil Co., 
56 A.2d 93—Rocco v. Tallia, 162 A. 
495, 106 Pa.Super. 597. 

R.I.—Little v. Rubin, 6 A.2d 683, 62 

R. I. 438. 

Tenn.—Hoover Lines v. Whitaker, 
120 S.W.2d 983. 22 Tenn.App. 223. 
Tex.—Dunig&n Tool & Supply Co. v. 
Whipple, Civ.App., 136 S.W.2d 947, 
error dismissed, judgment correct 
—Stroud v. Smith, Civ.App.. 119 S. 
W.2d 894—Thurman v. Chandler, 
Civ.App., 62 S.W.2d 315, reversed 81 
, S.W.2d 489, 125 Tex. 34. 

Wash.—Hardman v. Younkers, 131 P. 
2d 177, 15 Wash.2d 483, 151 A.L R. 
868—Barnes v. Cole, 244 P. 728, 138 
Wash. 481. 

W.Va.—Sigmon v. Mundy, 25 S E 2d 
636, 125 W.Va 591. 

Wis—Kasper v. Kocher, 4 NW.2d 
168, 240 Wis. 629—Derlcder v. 

Piper, 1 N.W.2d 146, 239 Wis. 269 
—Liebenstoin v. Eisele, 284 N.W. 
525, 230 Wis. 521 

Wyo—Oviatt v. Hohnholtz. 299 P. 

1037, 43 Wyo. 174. 

42 C.J. p 1235 note 31 [a]. 

(3) To establish that speed was 
not excessive. 

La—Kemp v. Donnes, App, 32 So.2d 
383. 

Tex.—Safeway Stores of Texas v. 
Webb, Civ.App., 164 SW.2d 868. er¬ 
ror refused. 

(4) To show negligence in failing 
to have vehicle under control. 

Fla.—Union Bus Co. v. Bowen, 184 

So. 17, 134 Fla. 254. 

Ohio.—Misrach v. Epperson, 168 N. 

E. 230, 32 Ohio App. 451. 

Tex.—Barron v. James, Civ.App., 198 

S. W.2d 245, reversed on other 
grounds 198 S.W.2d 256—Houston 
Electric Co. v. McLeroy, Civ.App., 
153 S W.2d 617, reversed on other 
grounds 163 S.W.2d 1062, 139 Tex. 
170—Western States Grocery Co. 
v. Smith, Civ.App., 114 S.W.2d 419, 
error dismissed. 

Wis.—Derleder v. Piper. 1 N.W.2d 
146, 239 Wis. 269. 

42 C.J. p 1236 note 37 [a] (4). 

(5) To sustain determination that 
driver was not negligent—Stringer 
v. Crawley, La.App., 16 So.2d 658— 
Hudgins v. Gage, La.App., 194 So. 
105, followed in Dance v. Gage. 194 
So. 108—Walker v. Louisiana Stores, 
La.App„ 151 So. 656. 

(6) To sustain finding that driver 
failed to reduce speed of vehicle.— 
Barron v. James, Tex.Civ.App., 198 S. 
W.2d 245, reversed on other grounds 
198 S.W.2d 256, 145 Tex. 283—42 C. 
J. p 1236 note 37 [a] (6). 

(7) To sustain verdict or judgment 
for plaintiff. 

Cal.—McDougall v. Morrison, 130 P. 
2d 149, 55 Cal.App.2d 92—Temple v. 
De Mirjian, 125 P.2d 544, 61 Cal. 
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App.2d 559—Armer ▼. Dorton, 128 
F.2d 94, 60 CaLApp.2d 418—Mc¬ 
Bride v. Southern California Tele¬ 
phone Co., 28 P.2d 931, 136 CaLApp. 
382—Smith v. Fall River Joint 
Union High School Dist., 6 P.2d 
930, 118 CaLApp. 673. 

Ga.—American Fidelity & Cas. Co. v. 
Farmer, App., 48 S.E.2d 122—Ad¬ 
ams v. Evans, 23 S.E.2d 507, 68 
Ga.App. 544. 

Ky.—Clark's Ex’x v. Weir. 67 S.W.2d 
962, 252 Ky. 560. 

La.—Allen v. Metropolitan Casualty 
Ins. Co. of New York, App., 190 So. 
163—Maddox v. P&ttison, App.. 186 
So. 894—Masar&cchla v. Inter-City 
Express Lines, App., 162 So. 221. 
N.C.—Luther v. Mountain Transp. 

Co., 13 S.E.2d 416, 219 N.C. 862. 
Okl.—Miller v. Dobbs. 71 P.2d 737, 

180 Okl 576. 

S.D—Schumacher v. Storbcrg, 7 N. 

W.2d 141. 69 S.D. 103. 

Tenn —McFadden v. Gray, 8 Tenn. 
App. 514. 

Tex.—MoJter v. Madden, Civ.App. 
207 S.W.2d 984—American Indem¬ 
nity Co. v. Venegas, Civ.App., 17 
S.W.2d 858, error dismissed. 

Va.—Neal v. Spencer, 26 S E 2d 70. 

181 Va. 668—Walton v. Light, 26 S. 
E.2d 29, 181 Va. 609. 

(8) To warrant finding as to rate 
of speed. 

Cal—Kastel v. Stiebcr, 8 P.2d 474, 
215 Cal. 37—Packer v. Wagner, 292 
P. 523, 109 Cal.App. 26. 

Kan —Mulich v. Graham Ship By 
Truck Co.. 174 P 2d 98, 162 Kan. 61 
—Claggett v. Phillips Petroleum 
Co.. 92 P.2d 52. 150 Kan. 191. 

La.—Ferris v. Cooley, App., 171 So. 
142—Jordan v. Ortlieb, App., 148 
So. 95. 

Mo.—Proffitt v. Farmers* Produce 
Exchange Co-op. Ass*n, No. 277, 
App., 64 S.W.2d 746. 

S D.—Pooley v. Leith. 255 N.W. 153, 
62 S.D. 664. 

Vt.—McAndrews v. Leonard, 134 A. 
710, 99 Vt. 512. 

(9) To warrant verdict or judg¬ 
ment denying recovery. 

Ill.—McGoorty v. Benhart, 27 N.E.2d 
289, 305 Ill.App 458. 

La.—Gibbs v. Whittlessey, App., 31 
So.2d 241—Geter v. DeSoto Lum¬ 
ber Co., Commercial Standard Ins. 
Co., Intervenor, App., 26 So.2d 314 
—Mesmer v. Wagner, App., 168 So. 
378. 

R.I.—Antociccio v. Stanley, 191 A. 
498, 68 R.I. 118. 

Svidenoe held lunfiolent 

(1) In general. 

Mo.—Clark v. Prue, App., 151 S.W.2d 
487—La Pierre v. Kinney, 19 S.W. 
2d 306, 225 Mo.App. 199. 

Nev.—Rose v. Rushton, 172 P.2d 157. 
Tex.—Renner v. National Biscuit Co., 
Civ.App., 173 S.W.2d 332, error re¬ 
fused. 

(2) To authorize recovery by plain* 
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erated the vehicle at a rate of speed prohibited by 
statute or ordinance. 6 * In order to make out a 
prima facie case of negligence based on violation 
of a statute regulating speed, it is necessary to show 
a speed in excess of the maximum lawful speed 
fixed by the statute as applicable at the time, the 
place, and under the circumstances of the acci¬ 
dent. 57 Proof of speed in excess of statutory lim¬ 
its is not, however, conclusive proof of the driver’s 
negligence. 58 When it is sought to fasten negli¬ 
gence on one because of improper or unreasonable 
driving on a steep grade, neither the witnesses nor 
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the jury should be left to conjecture; there should 
be proof that the grade in question was within the 
statutory definition thereof. 69 Evidence of speed is 
of little or no probative value where it does not re¬ 
late to the speed at the time of the accident.* 0 

A description of the speed which in its very na* 
ture is largely conjectural and which lacks the cer¬ 
tainty and precision necessary to impart a knowl¬ 
edge of any definite rate of speed is of little or no 
probative value, 61 as where the witness testifies 
that the speed was “like lightning,” 62 “fast,” 63 


tiff.—Holmes V. Lindsey. La. App., 16 
So.2d 89. 

(3) To establish negligence in 
driving at excessive rate of speed. 

U S.—Texas Co. v. Hood, C C A.Tex., 
161 F.2d 618, certiorari denied 68 
S.Ct. 206 

Cal.—Hosking v. Danforth, 36 P.2d 
427, 1 Cal App.2d 178—Staples v. L. 
W. Blinn Lumber Co.. 275 P. 813, 
97 Cal App. 387. 

Ill.—Schuster v. Jefferson Ice Co, 65 
N.E.2d 239, 328 Ill App 124—Litlle 
v. Gogotz. 68 N.E.2d 336. 324 Ill. 
App 616. 

Ky.—Tate v. Collins. 98 S W.2d 938, 
266 Ky. 322. 

La.—Portier v. Picou, 3 So.2d 295— 
Campbell v. F. Hollier & Sons. 
App., 4 So 2d 576—Slocum v. Hawn, 
App. 155 So 24. 

Md.—Finney v. Frevel, 37 A.2d 923, 
183 Md. 355. 

Mass.—Reynolds v. Jacobucci, 58 N. 

E 2d 838, 317 Mass. 500. 

Mo - Schaff v. Nelson, App., 285 S.W. 
1036. 

N V.—Smith v. Levison, 226 N.Y.S. 
311, 222 App.Div. 310—Mayo v. 

Sherwood. 23 N.Y.S 2d 899. 

Or--Cameron v. Gorce, 189 P.2d 696 
—Whiting v. Andrus, 144 P.2d 601, 
173 Or. 133. 

Pa.—Matys v. Consumers Ice & Coal 
Co, 36 A.2d 821. 154 Pa.Super. 568 
—Hoffman v. Herman, 163 A. 452, 
107 Pa.Super. 92. 

Va.—Shoemaker v. Andrews, 152 S.E. 
370, 154 Va. 170. 

Wash.—Murray v. Banning. 134 P.2d 
715, 17 Wash.2d 1—Jamieson v. 
Taylor, 95 P.2d 791, 1 Wash.2d 
217—Hay don v. Bay City Fuel Co., 
9 P.2d 98. 167 Wash. 212. 

Wis.—Uren v. Purity Dairy Co., 32 
N.W.2d 615, 252 Wis. 446, rehearing 
denied 33 N.W.2d 213, 252 Wis. 
446—Dekeyser v. Milwaukee Auto¬ 
mobile InB. Co., 295 N.W. 755, 236 
Wis. 419—Ray v. Milwaukee Auto¬ 
mobile Ins. Co., Limited. Mutual, 
283 N.W. 799, 230 Wis. 323. 

42 C.J. p 1235 note 31 [b]. 

(4) To support verdict for defend¬ 
ant. 

Zll.—Werlik v. Murray, 46 N.E.2d 138. 

ei C.J.S .—20 


317 Ill. App. 378 —Leoni v. McMil¬ 
lan, 5 N.E.2d 742, 287 Ill.App. 579. 
Pa—Biehl v. Rafferty, 37 A 2d 729, 
349 Pa. 493. 

(6) To sustain finding that driver 
was negligent with respect to con¬ 
trol and management of vehicle — 
Martin v. Barry Transfer & Stor¬ 
age Co., 27 N.W.2d 719, 250 Wis. 574 
—42 C.J. p 1236 note 37 [b] (1), (2). 

58. WVa—Boyce v. Black. 15 S E 
2d 588, i 23 W.Va 234. 

Evidence held sufficient 

To show negligence in exceeding 
speed limit. 

Cal —Soda v. Marriott, 5 T.2d 676, 
118 Cal.App. 635—Traylen v. Citra- 
ro. 297 P. 649, 112 Cal App. 172, 
followed in 297 P. 652, 312 Cal. 
App. 763—Truitner v. Knight, 257 
P. 447, 83 Cal App. C55—Truitner 
v. Knight, 257 P. 451 (first case), 
83 Cal App. 797—Truitner v. 
Knight, 257 P. 447, 451, second 
case, 83 Cal.App. 664. 

Ga—Roper v. Scott, App., 48 S.E.2d 
118. 

Iowa —Richards v. Begenstos, 21 N. 
W.2d 23, 237 Iowa 398—Harvey v. 
Knowles Storage & Moving Co., 
244 N.W. 6C0, 215 Iowa 35 
L a —Ford v. Brewer, App, 186 So. 
905—Stclly v. Prather, App., 182 
So. 171. 

Mass.—Hall v. Shain, 197 N.E. 437, 
291 Mass. 506—Isaacson v. Boston, 
W. & N Y. St Ry. Co., 180 NE 
118, 278 Mass. 378. 

Mich.—Haley v. Grosse De Rapid 
Transit Co., 287 N.W. 536, 290 
Mich. 373. 

Mo.—Hopkins v. Highland Dairy 
Farms Co., 159 S.W.2d 254, 348 Mo. 
1158. 

Tenn.—Tri-State Transit Co. of Lou¬ 
isiana v. Duffey, 173 S.W.2d 706, 
27 Tenn.App. 731. 

Tex.—Sherwin-Williams Co. of Tex¬ 
as v. Delahoussaye, Civ.App., 124 
S.W.2d 870, error dismissed— 
Stroud v. Smith, Civ.App., 119 S.W. 
2d 894—L. E. Whitharn & Co. v. 
Allen, Civ.App., 64 S.W.2d 1024, er¬ 
ror dismissed—Wright v. Maddox, 
Civ.App., 288 S.W. 560. 

Va.—Yellow Cab Corporation of 
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Abingdon v. Henderson, 16 S.E.2d 
389, 178 Va. 207. 

Wash.—Pyle v. Wilbert, 98 P.2d 664, 
2 Wash.2d 429. 

42 C.J. p 1235 note 32 Ta]. 

Evidence held insufficient 

To show negligence in exceeding 
speed limit. 

La.—Folse v. Hannagrlff & Edmond¬ 
son, 127 So. 663, 14 La.App. 249. 

42 C.J. p 1235 note 32 [b]. 

Expert testimony held not required 
Mo —Benson v. Smith, App., 38 S.W. 
2d 743 

N H —Wiggin v. Kingston, 20 A.2d 
625, 91 N.H 397. 

57. Minn —Cooper v. Hoeglund. 22- 
N W.2d 450, 221 Minn. 446. 

Evidence held to make prima facia 
case 

Ala—Brown Hauling Co. v. New- 
some, 2 So 2d 782, 241 Ala. 300. 
Ind.—D. Graff & Sons v. Williams, 
61 N.E.2d 72. 115 Ind.App. 597. 

58. Me.—Sturtevant v. Ouellette, 140. 
A 368, 126 Me 558. 

59. Ky.—National Linen Supply Co. 
v. Snowden, 156 S.W.2d 186. 288 Ky. 
374. 

GO. U.S — Winn v. Consolidated’ 

Coach Corporation, CC.A.Tenn., 65 
F.2d 256, certiorari denied 54 S. 
Ct. 453, 291 U.S. 668, 78 L.Ed. 1069, 
rehearing denied 54 S.Ct. 557, 291 
U.S. 651, 78 L Ed. 1059. 

Ky —Atlantic Greyhound Qorp. v. 
Franklin, 192 S.W.2d 753, 301 Ky. 
867. 

Md.—Acme Poultry Corp. v. Melville, 
53 A 2d 1. 

Ohio.—Solomon v. Mote, App., 49 N.E. 
2d 703. 

61. Wash—Jamieson v. Taylor, 95 
P.2d 791, 1 Wash.2d 217. 

68. Conn.—Sarver v. Morrow, 183 A. 
739, 121 Conn 627. 

63. Conn.—Brock v. Waldron, 14 A. 
2d 713, 127 Conn. 79—Nichols v. 
Nichols, 13 A.2d 591, 126 Conn. 614. 
Mass.—Burke v. Cook, 141 N.E. 585* 
246 Mass. 518. 

W.Va.—Fleming v. McMillan, 26 S.& 
2d 8» 125 W.Va. 3M 
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"pretty fast,” 64 "very fast,” 48 or "terrific,” 44 or that 
the vehicle was moving “at a good rate of speed” 67 
or at a “pretty rapid gait,” 48 or that it came “of a 
sudden.” 44 However, it has been held that a find- 
ing of negligence may be warranted on the basis of 
testimony that the vehicle traveled "quite fast,” 
"quickly,” and “rapidly.” 70 

Evidence as to speed is to be considered with oth¬ 
er evidence in the case in determining whether rea¬ 


sonable care was exercised by the driver; 71 and 
this rule has been applied where there was evidence 
of fog 72 or other obstructions of view, 73 rain, snow, 
and ice, 74 or where there was evidence that de¬ 
fendant’s vehicle was swerving or zigzagging. 78 

Circumstantial evidence may be sufficient to es¬ 
tablish the speed at which a vehicle is being operat¬ 
ed, 76 or to establish that the vehicle was negligently 
operated at an excessive speed, 77 and such evidence 


04 1 Pa.—Steinbrecker v. Monaghan, 
100 Pa.Super. 106. 

( 66 . Conn.—Nichols v. Nichols. 13 A. 

2d 691. 126 Conn. 614. 

Pa.—Wertz v. Shade. 182 A. 789, 121 
Pa.Super. 4. 

£ 6 . Wash.—Jamieson v. Taylor, 96 
P.2d 791, 1 Wash.2d 217. 

<67. Pa.—Otis v. Kolsky, 94 Pa. 
Super. 648. 

£61 Tex.—Aycock v. Green. Civ.App., 
94 S.W.2d 894, error dismissed. 

£9. Pa.—Pittsburgh Corrugated Pa¬ 
per Box Co. v. Luterman, 156 A. 
631, 102 Pa.Super. 297. 

■70. N.H.—Labreque v. Childs, 55 A. 
2d 473. 

*1. Ky.—Utilities Appliance Co. v. 
Toon’s Adm’r, 45 S.W.2d 478. 241 
Ky. 823. 

■70. U.S.—Nash v. Raun, C.C.A Ta.. 

149 F.2d 885, certiorari denied 66 
S.Ct. 99, 326 U.S. 758, 90 L.Ed. 455. 
Ind.—Gumz v. Campbell, 73 N.E 2d 
345, 117 IndApp. 494. 

Mass.—Texelra v. Sundquist, 192 N. 

E. 611, 288 Mass. 93. 

Minn.—Sahra v. Schroeder, 237 N.W. 
180, 183 Minn. 478. 

•73. Evidence held to establish neg¬ 
ligence 

Cal. —Continental Ins Co of New 
York v. Pacific Greyhound Lines. 
Ill P. 2 d 37, 43 C&l.App.2d Supp. 
877. 

-Wis.—Leonard v. Bottom ley, 245 N. 
W. 849, 210 Wis. 411, followed in 
245 N.W. 852, 210 Wis 420, and 245 
N.W. 863, 210 Wis. 421. 

Evidence held to warrant finding of 
obstructed view 

U.S.—Clark v. Remington. C.C.A.N. 
H., 65 F.2d 48. 

•74. Evidence held to establish neg¬ 
ligence 

U.S.—Parmiter v. U. S., D.C.Mass., 
76 F.Supp. 823. 

Ill.—Baker v. Dowling, 33 N.E.2d 608, 
309 Ill.App. 672. 

Iowa.—Richards v. Begenstos, 21 N. 
W.2d 23, 237 Iowa 398—Schalk v. 
Smith, 277 N.W. 303, 224 Iowa 904. 
IVa.—Hagaman v. Vanacore, 28 S.E.2d 
633, 182 Va. 812. 


Evidence held not to establish negli¬ 
gence 

Conn—Baum,v. Atkinson, 3 A.2d 305, 
125 Conn. 72. 

Mass—Reynolds v. Jacobuccl, 68 N. 
E.2d 838. 317 Mass. 500—Sadak v. 
Tucker, 37 N.E 2d 495. 310 Mass. 
153. 

75. Evidence held to estabUsh neg¬ 
ligence 

Cal.—Bushcy v. Rigby, 92 P.2d 1032, 
34 Cal App.2d 41. 

Fla—Florida Motor Lines v. Casad, 
124 So. 180. 98 Fla. 720. followed 
in 124 So. 181, 98 Fla. 726. 

Ill.—Philpott v. Parham, 44 N.E.2d 
934, 316 Ill.App. 278. 

Kan —Harshaw v. Kansas City Pub¬ 
lic Service Co., 139 P.2d 141, 157 
Kun 95. 

Ky-—Humphries v. Gray, 203 S.W.2d 
8 . 305 Ky. 205. 

La.—Redden v. Blythe, App., 12 So. 2d 
728. 

Mass.—Wolfe v. Checker Taxi Co.. 

12 N E 2d 849. 299 Mass. 225. 

42 CJ. p 1236 note 37 [a] (18). 

76. Ga.—Hall v. Slaton. 144 SE 
827, 38 Ga App 619, reversed on 
other grounds Slaton v. Hall. 148 
SE. 741, 168 Ga. 710, 73 ALR 
891, opinion conformed to Hall v. 
Slaton. 149 S E 306, 40 Ga.App. 288. 

Iowa—Davidson v. Vast, 10 N W 2d 
12, 233 Iowa 534. 

77. Iowa.—Hawkins v. Burton, 281 
N W. 342, 225 Iowa 707. 

Or.- -Whiting v Andrus, 144 P.2d 501, 
173 Or. 133—Greenslitt v Three 
Bros. Baking Co., 133 P.2d 597, 170 
Or. 345. 

Pa.— Fitzpatrick v. Pralon Cleaners 
& Dyers, 195 A 644, 129 Pa Super. 
437—Green v. Gantz, Com PI., 31 
Del.Co. 476. 

Wash—Gasklll v. Amadon, 38 P.2d 
229, 179 Wash. 375 

Circumstances held significant 

(1) In general. 

Ohio.—Solomon v. Mote, App., 49 N. 
E.2d 703. 

Wash.—Vercruysse v. Cascade Laun¬ 
dry Co., 74 P.2d 920, 193 Wash. 184. 

( 2 ) Character of injuries sustained 
by occupants of vehicles Involved in 
collision. 

Or.—McVay v. Byars, 188 P.2d 210, 
171 Or. 449. 

Fa.—Kins v. Deere, 68 A.2d 385, 859 
Pa. 106. 
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(3) Damage to plaintiffs vehicle 
and its contents.—Vercruysse v. Cas¬ 
cade Laundry Co., 74 P.2d 920, 193 
Wash. 184. 

(4) Distance which automobile 
causing an injury overshot point of 
accident before being brought to 
standstill 

Iowa.—Hawkins v. Burton, 281 N.W. 
342, 225 Iowa 707. 

Pa.—Kins v. Deere. 58 A.2d 335, 369 
Pa. 106. 

Tenn—Phillips-Buttorff Mfg. Co. v. 
McAlexander, 15 Tenn.App. 618— 
Elmore v. Thompson, 14 Tenn.App 

78. 

(5) Distance which object struck 
was moved by collision 

Pa—Kins v. Deere, 68 A.2d 335, 359 
Pa. 106 

Wash.—Vercruysse v. Cascade Laun¬ 
dry Co., 74 P.2d 920, 193 Wash 
184. 

( 6 ) Force of impact. 

Iowa.—Hawkins v. Burton, 281 N.W. 
342, 225 Iowa 707. 

Pa—Kins v Deere, 58 A.2d 335, 359 
Pa. 106—Jenkins v. Polcy, 60 A.2d 
32. 160 Pa.Super. 6 . 

Tenn.—Phillips-Buttorff Mfg Co. v. 
McAhxander, 15 Tenn.App. 618— 
Elmore v. Thompson, 14 Tenn.App. 
78. 

Evidence held sufficient 

(1) To warrant inference of exces¬ 
sive speed. 

Md.—Bozman v. State, to Use of 
Cronhardt, 9 A.2d 60. 177 Md. 151. 
Wash —Hunter v. Lincoln Stages, 297 
P. 179, 161 Wash. 634. 

(2) To warrant inference of exces¬ 
sive speed and lack of control. 

Pa.—Lonasco v. Veill, 45 A.2d 417, 

158 Pa.Super. 456. 

Wis —McGill v. Baumgart, 288 N.W. 
799, 233 Wis. 86 . 

(8) To warrant Inference that 
driver was negligent in failing to 
stop, or in driving too fast or too 
near to vehicles ahead of him.—Bres- 
nahan v. Manchester Cool & Ice Co., 
188 A. 10. 88 N.H. 278. 

(4) To warrant Inference that de¬ 
fendant was proceeding in excess of 
speed limit.—Swartz v. Dahlquist, 30 
N.W.2d 809, 320 Mich. 135. 

Evidence held lasnfiLoiant 

La.—Lee v. Perrin, App., 192 So. 887. 
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may be sufficient to overcome direct evidence as to 
speed. 78 Circumstances may be so persuasive of 
excessive speed as to require strong proof to estab¬ 
lish the contrary. 78 

(b) Skidding 

The mere skidding of a motor vehicle Is not In Itself 
conclusive proof of negligence, although skidding may be 
considered with other circumstances In determining the 
question. 

The mere skidding of a motor vehicle is not in 


itself conclusive evidence of negligence, 80 but skid¬ 
ding may be considered with other circumstances in 
determining the question. 81 A prima facie showing 
of negligence from proof that the vehicle skidded is 
overcome by evidence balancing, although not pre¬ 
ponderating against, it. 82 

b. Injuries to Persons or Property Not on High¬ 
way 

Negligence resulting In Injury to persons or property 


78. Iowa — Davidson v. Vast, 10 N. 
W.2d 12, 233 Iowa 634—Hawkins 
v. Burton. 281 N.W. 342, 226 Iowa 
707. 

Mo.—Bear v. Devore, App., 176 S.W. 
2 d 862. 

79. La.—Bethancourt v. Bayhi, App., 
141 So. Ill—Giardma v. Massaro & 
Patorno, 3 La.App. 221. 

80. Conn—Nircnstein v Sachs, 167 

A. 822, 117 Conn. 343—James v. 
Von Schuckman, 162 A. 3, 115 

Conn 490. 

La.—Dupuy v. Godchaux Sugars, 
App, 184 So 730—Deichmann v. 
Gerard, App, 145 So. 30. 

Me.—Marr v. Hicks, 1 A 2d 271, 136 
Me. 33—Morin v. Carney, 166 A. 
166, 132 Me. 25. 

Md—Stafford v. Zake, 20 A.2d 144. 
179 Md. 460. 

N.Y —Gil Allan v Grimm. 278 N.Y.S. 
569. 154 Misc. 575. 

p a —Miller v. Measmer, 44 A 2d 284, 
353 Pa 18— Eisenhower v. Hall’s 
Motor Transit Co. 40 A.2d 458, 
351 Pa. 200— Master v. Goldstein’s 
Fruit & Produce, 23 A.2d 443, 344 
Pa 1—Lilhgow v Lithgow, 5 A 2d 
573. 334 Pa 262—Cirquitella v C. 
C. Callaghan, Inc., 200 A. 588, 331 
l*a. 465—Dahlman v. Petrovich. 161 
A. 550, 307 Pa. 298—Knoble v. Hit¬ 
ter, 20 A.2d 848, 146 Pa.Super. 149 
—Wertz v. Shade, 182 A. 789, 121 
Pa Super. 4—Goldenberg v. Phila¬ 
delphia Rural Transit Co., 170 A. 
360, 112 Pa.Super. 163—Healey v. 
Robertson, 101 ra.Super. 342— 
lint eh v. Robinson, 99 Pa.Super. 
Ill—Commonwealth v. Shrivel*, 35 
Pa.Dist & Co. 1—Krammes v. Try- 
on, Com.Fl., 48 Lanc.L.Rev. 493— 
Miller v. Rishul, Com.Pl., 5 Sch. 
Reg. 84. 

Skidding as: 

Negligence generally see supra 6 
298. 

Not raising presumption or infer¬ 
ence of negligence see supra S 
611 (3) c. 

81. Ind.—Acton v. Lowery, 34 N.E. 
2d 972. 109 Ind.App. 681. 

La.—Leitz v. Rosenthal, App., 166 
So. 651. 

Mass.—Goyctte v. Amor, 2 N.E. 2d 
219, 294 Mass. 365. 

Mo.—Bear v. Devore, App., 177 S.W. 
2d 674—Bear v. Devore, App., 176 
S.W.2d 862. 


Pa—Fitzpatrick v. Pralon Cleaners 
& Dyers, 196 A. 644, 129 Pa.Super. 
437—Glover v Stoeltzlen, Com PI., 
26 Erie Co. 178—Weaver v. Scran¬ 
ton Bus Co., Com.Pl., 44 LackJur. 
233. 

RI.—Luiz v. Ingram, 19ft A. 439, 57 
R.I. 428—Peters v. United Electric 
Itys. Co., 189 A. 901, 57 R.I 311. 
Tenn.—Stanford v. Hollowny, 157 S. 

W.2d 864. 25 Tenn App 379 
Tox.—Akers v. Epperson, Civ. App., 
172 S.W. 2 d 512, certified question 
answered 171 S.W.2d 483, 141 Tex. 
189, 156 A.L.R. 1028. 

Wash —Hughes v. Wallace, 107 P.2d 
910, 6 Wash 2d 396—Cook v. Raf¬ 
ferty. 93 P 2d 376, 200 Wash. 234 
—Eggert v. Schumacher, 22 P. 2 d 
52, 173 Wash. 119. 

W.Va.—Sigmon v. Mundy, 25 S.E.2d 
636. 125 W.Va. 691. 

Conduct prior to skidding 

The inquiry in determining wheth¬ 
er motorist was negligent in case 
of skidding of his automobile should 
be directed to motorist’s conduct im¬ 
mediately preceding such skidding, 
including the speed of the automobile 
prior to the skidding and care in 
handling the automobile 
Ohio—Hainan v. Goodman, 17 Ohio 
Supp 30. 

S.D.—ZeiRler v. Ryan, 271 N.W. 767, 
65 SD. 110. 

Evidence held to establish negligence 

(1) In general. 

U.S.—Andruss v. Nieto, C.C.A.Cal., 
112 F.2d 250. 

Tex—Texas Steel Co. v. Rockholt, 
Civ.App., 142 S.W.2d 842, error re¬ 
fused. 

( 2 ) In operating vehicle that skid¬ 
ded into another held supported by 
evidence. 

Cal.—Musante v. Guerrini, 18 P.2d 
965, 125 Cal App. 556. 

Conn.—C. A. Johnson, Inc., v. Bruce, 
44 A.2d 917, 132 Conn. 429—Fogarty 
v. E. J. Kelley Co., 7 A.2d 851, 125 
Conn. 605—De Antonio v. New Ha¬ 
ven Dairy Co., 136 A. 567, 105 Conn. 
663. 

Ind.—Acton v. Lowery, 34 N.E.2d 
972, 109 Ind.App. 587. 

Iowa.—Luppes v. Harrison, 82 N.W. 
2d 809. 

Mass.—Arnold v. Brereton, 158 N.E. 
671, 261 Mass. 238. 
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N.H.—Carroll v. Dane, 196 A. 626, 89 
N.H. 233. 

N.J.—First Nat. Acceptance Corpo¬ 
ration v. Annett. 2 A.2d 650, 121 
N.J.Law 356, affirmed 11 A.2d 106, 
124 N J Law 78. 

Ohio.—Bauman v. Sincavich, 27 N.EJ. 

2d 772, 137 Ohio St. 21. 

Okl —Purity Ice Cream Co. v. Mor¬ 
gan, 71 P 2d 727, 180 Okl. 484. 
Pa—Kotlikoff v. Master, 27 A.2d 35. 
345 Pa. 258—Fitzpatrick v. Pralon 
Cleaners & Dyers, 196 A, 644, 129. 
Pa.Super. 437. 

Tenn.—Stanford v. Holloway, 1ST S. 

W.2d 864, 25 Tenn.App. 379. 

Vt.—Nicholson v. Twin State Fruit 
Corporation, 29 A.2d 819, 113 Yt. 
59. 

Wash—Tutewiler v. Shannon. Ill P. 
2 d 215, 8 Wash 2d 23—Cook v. Raf¬ 
ferty, 93 P 2d 376, 200 Wash. 234. 
Wis —Zememann v. Gasser, 29 N.W. 

2 d 49, 251 Wis. 238. 

Evidence held not to establish neg¬ 
ligence 

Ill.—Fisher v. Allen, App., 7 ft N.E.2d 
529. 

Pa.—Master v. Goldstein’s Fruit & 
Produce, 23 A 2d 443, 344 Pa. X. 

Evidence held sufficient 

(1) To authorize finding that skid¬ 
ding of defendant’s automobile re¬ 
sulted from her own negligence in 
descending hill at excessive speed so 
as to lose control of automobile on 
icy pavement—Knoble v. Ritter, 20 
A.2d 848, 145 Pa.Super. 149. 

(2) To support finding that skid¬ 
ding was occasioned by the careless 
operation of tho vehicle, either 
through excessive speed, inattention 
to the road, or improper use of 
brakes.—SiRinon v. Mundy, 25 S.E. 
2d 636, 125 W.Va. 591. 

Evidence held insufficient 

(1) To justify finding that driver 
of skidding automobile, which struck 
one putting chains op another auto¬ 
mobile, was negligent in applying 
brakes.—Byron v. O’Connor, 153 A. 
809, 130 Me. 90. 

(2) To warrant recovery.—Wertz 
v. Shade, 182 A. 789, 121 Pa.Super. 4 
—Cantagalli v. King, Pa.Com.Pl., 27 
Del.Co. 304. 

88 . Cal.—Smith v. Hollander, 259 P* 
958, 85 Cal.App. 535, 
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not on tho highway must bo oatabliahod by a preponder¬ 
ance of tho evidence, but It la not noeoaaary to ahow tha 
precise manner In which the accident occurred. 

Negligence of defendant resulting in injury to 
persons or property not on the highway must be 
established by a preponderance of the evidence, 83 
and, while a finding of negligence cannot be based 
on speculation and conjecture, 84 it is not necessary 
to show the precise manner in which the accident 
occurred. 86 Where defendant has the burden of 
establishing freedom from fault, a preponderance of 


the evidence is required to meet the burden. 88 

c. Injuries to Persons on Foot 

(1) In general 

(2) Lights, signals, and lookout 

(3) Speed and control; right of way 

(1) In General 

General principles relating to the weight and suffi¬ 
ciency of evidence have been applied with respect to proof 
of negligence In actions against the owner or operator of 
motor vehicles for Injuries to persons on foot. 


83. Cal.—Morales v. L. W. Blinn 
Lumber Co., 49 P.2d 621, 9 Cal. 
App.2d 292. 

Iowa.—Hatfield v. White Line Motor 
Freight Co., 272 N.W. 99, 223 Iowa 
7. 

Pa.—Bickel v. Horst, 36 Berks Co. 
243. 

Evidence held to establish negligenoe 

(1) In general. 

Cal.—Turnlpseed v. Hoffman, 144 P. 
2d 797, 23 Cal.2d 532—Taylor v. 
Oakland Scavenger Co., 110 P.2d 
1044, 17 Cal.2d 694—Beck v. Sirota. 
109 P.2d 419. 42 Cal.App.2d 551— 
Martin, Continental Casualty Co., 
Intervener, v. Clinton Const. Co., 
105 P.2d 1029, 41 Cal.App 2d 35, re¬ 
hearing denied 106 P.2d 629, 41 Cal. 
App.2d 35. 

La.—Blackburn v. Ainsworth. App, 
23 So.2d 696—Carroll v. Louisiana 
Iron & Supply Co., App., 17 So.2d 
650—Roos v. Metropolitan Casualty 
Ins. Co. of Newark, N. J.. App., 195 
So. 657—-Dunn v. Baker-Lawhon & 
Ford, App., 188 So. 415. 

Me.—Wood v. Balzano, 15 A.2d 188, 
137 Me. 87. 

Md.—State, to Use of State Accident 
Fund v. Carroll-Howard Supply 
Co., 37 A.2d 330, 183 Md. 293. 
Minn.—Murphy v. Dyson, 25 N.W. 2d 
291, 223 Minn. 19. 

Miss.—Thomas v. Feibelman, 146 So. 
607, 164 Miss. 699. 

N.Y.—Donnelly v. Kilby Bros., 36 N. 
Y.S.2d 38, 264 App Dlv. 931. appeal 
denied 37 N.Y.S.2d 284, 264 App. 
Div. 960—Weeks v. Byrnes, 33 N.Y. 
S.2d 66. 

Pa.—Itskovich v. Royal Electrotype 
Co., 100 Pa.Super. 310—Obenauer 
v. Hunter, 89 Pa Super. 204. 

Tenn.—Lee A. Gridley Const. Co. v. 
Maryland Casualty Co., 15 Tenn. 
App. 229. 

Va.—P. L. Farmer, Inc. v. Cimino, 41 
S.E.2d 1, 185 Va. 965—Virginia 
Stage Lines v. Spencer, 36 S.E. 522, 
184 Va. 870. 

(2) At gasoline service station. 
Conn.—Rosa v. American Oil Co., 30 

A.2d 385, 129 Conn. 685. 

N.Y.—Stockham v. Teska, 40 N.Y.S. 
2d 460. 

Or.—McMillan v. -Kik, 181 P.2d 128. 
Tex —Gillette Motor Transport v. 
Lucas, Civ.App., 188 S.W.2d 887, 
error dismissed, judgment correct. 


(3) Collision with building adjoin¬ 
ing highway 

Conn.—Block v. Pascucci, 149 A. 210, 
111 Conn. <58. 

Ill—Keogh v. MJllspaugh, 2 N.E 2d 
584, 285 Ill.App. 588. 

La—Barret v. Caddo Transfer & 
Warehouse Co., 116 So. 563. 165 
La. 1075, 58 A L.R. 261—Saenger- 
Ehrllch Enterprises v. Stephens, 
120 So. 778, 10 La App. 188. 

N.C.—Carter v. Thurstom Motor 
Lines, 41 S E 2d 586, 227 N.C. 193. 
Ohio.—Scovanner v. Toelke, 163 N E 
493, 119 Ohio St. 256. 

Pa—Mitchell v. Marlnelli, 52 A.2d 
203. 

(4) Damage to building resulting 
from collision of motor vehicles. 
Cal.—Cooper v. San Diego Elec. Ry. 

Co., 194 F.2d 559—Wood v. Moore, 
148 P 2d 91, 64 Cal App.2d 144. 
Kan.—Thcno v. Cuthbertson, 36 P. 

2d 79, 140 Kan. 233. 

La.—Security Ins. Co. v. Couvillion, 
App., 16 So 2d 262. 

Minn.—Waldron v. Page, 253 N.W. 

894, 191 Minn 302. 

Pa.—Kissell v. Motor Age Transit 
Lines, 53 A.2d 593, 357 Ta. 204. 
W«sh.—Newkirk v. Workman, 270 
P. 125, 149 Wash. 84. 

(5) Damage to building resulting 
from negligence of defendant in fail¬ 
ing to keep proper lookout and yield 
right of way to vehicle colliding 
with building in avoiding collision 
with defendant.—Gumm v. Koepke, 
278 N.W. 44'7, 227 Wis. 63'5. 

(6) On private way. 

Cal—Yoshiko Yamauchi v. O’Neill, 
102 P.2d 365, 38 Cal.App.2d 703- 
Gay v. Cadwallader-Gibson Co., 93 
P.2d 10*51, 34 Cal.App.2d 566—Cam- 
bou v. Marty, 277 P. 365, 98 Cal. 
App. 598. 

Conn.—Kosinski v. Koslnski, 172 A. 
924, 118 Conn. 701. 

Ill.—Johnson v. Balmes, 27 N.E.2d 
*570, 305 Ill.App. 623. 

La.—Jackson v. State Farm Mut. 
Auto .Ins. Co., App., 32 So.2d 52 
—Blackburn v. Ainsworth, App., 
23 So.2d 696. 

Mass.—D’Ambrosia v. Brest, 19 N.E. 

2d 53, 302 Mass. 316. 

Mich.—Reedy v. Goodin, 281 N.W. 
377, 285 Mich. 614. 
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N.Y.—Brown v. Babcock, 40 N.Y.S. 
2d 428, 265 App.Div. 596. 

(7) Striking stone with sufficient 
force to hurl it through window.— 
Burruano v. Public Service Transp. 
Co., 144 A. 685, 7 N.J.Misc. 169. 

(8) Unloading truck.—Foster v. 
Pestana. 177 P.2d 64, 77 Cal.App.2d 
885. 

Evidence held not to establish neg¬ 
ligence 

La—Deimel v. Etheridge, App, 198 
So. 537—Rogers v. F. Straubs & 
.Son, App, 194 So 13*6—Lcmoine 
v. Thomas, App., 157 So 170 
Mass—Theatres Co of Boston v. 
American Ry. Express Co., 166 N. 
E <557. 267 Mass. 178. 

Mich.—Wortman v. R. L. Coolsaet 
Const Co., 9 N.W.2d 50, 305 Mich 
176. 

Minn —Norton v. Connolly, 16 N.W. 

2d 170, 218 Minn. 366. 

Mo —Thompson v. A. Morgan Haul¬ 
ing & Express Co., App., 26 S.W. 
2d 807. 

Neb.—Eaton v. Merritt, 281 N.W. 
620, 135 Neb. 363. 

N.Y.—Gloshinsky v. Bergen Milk 
Transp. Co., 17 N.E.2d 766. 279 N. 
Y. 64—M&ndalios v. Sheffield 
Farms Co., 291 N.Y.S. 201, 249 App. 
Dlv. 647-—Bush v. Goodno, 251 N. 
Y.S. 271, 233 App.Div. 152, affirmed 
182 N.E. 171, 259 N.Y. 638. 

S.D.—Larson v. Loucks, 6 N.W.2d 
436, 69 S.D. 60. 

Evidence held to show plaintiff did 
not assume risk 

Cal.—Martin, Continental Casualty 
Co., Intervener, v. Clinton Const. 
Co., 105 P.2d 1029, 41 Cal.App.2d 
35, rehearing denied 106 P.2d 629, 
41 Cal.App.2d 35. 

Or.—Motejl v. Greenwood, 138 P.2d 
216, 171 Or. 469. 

84. S.D.—Larson v. Loucks, 6 N.W. 
2d 436, 69. S.D. 60. 

85. Mass.—D*Ambrosia v. Brest, 19 
N.E. 2d 53, 302 Mass. 316. 

86. La.—Tymon v. Toye Bros. Yel¬ 
low Cab Co., App., 180 So. 889. 

Evidence held Insufficient 
To overcome prima facie case of 
negligence. —B & B Cut Stone Co. ▼. 
Uhler, L&vApp., 1 So.2d 149. 
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The general rule requiring proof by a preponder- of negligence in actions for injuries to persons on 
ance of the evidence applies with respect to proof foot, 87 and, in accordance with this rule, it has been 


87. Ill.—Blachek v. City Ice ft Fuel 
Co., 35 N.E. 2d 416, 311 Ill.App. 1. 
N.M.—Lopez v. Townsend, 82 P.2d 
921, 42 N.M. 601. 

Va.—Darden v. Murphy, 11 S.E.2d 
579, 176 Va. 511. 

Evldeaoe held sufficient 

(1) In general. 

Cal.—Mltrovitch v. Graves, 78 P.2d 
227, 25 Cal.App.2d 649. 

Maas.—Hall v. Shain, 197 N.E. 437, 
291 Mass. 506. 

N.Y —Wood v. Woodlawn Improve¬ 
ment Ass'n Transp. Corporation, 
214 N.Y.S. 398, 215 App Div. 628. 
afllrmed 161 N.E. 197, 247 N.Y. 
598. 

Tenn.—Nichols v. Smith, 111 S.W.2d 
911, 21 Te.nn.App. 478. 

(2) To establish prima facie case 
of negligence —Emert v. Wilkerson, 
7 Tenn App. 269. 

(3) To Justify finding that opera¬ 
tor of motor vehicle was free from 
negligence. 

Cal.—Thompson v. Held, 183 P.2d 
711, 81 Cal App 2d 275—Fletcher 

v. Lloyd, 242 P. 746, 75 Cal App. 
205. 

Ill.—Kos v. Linden, 45 NE.2d 105, 
316 Ill App. 450—Bezouskas V. 
Kruger, 19 N.E 2d 116, 298 III App 
462—Coleman v. Geo. Wienhoebor, 
Inc., 9 N.E.2d 265, 291 III App 603 
Ky.—Eads’ Adm’r v PurcifuJ, 158 
S.W.2d 645, 289 Ky. 350—Smith v. 
Dunning, 122 S.W.2d 781, 275 Ky. 
733. 

,La.—Matassa v. Economy Cab Co., 
App., 158 So. 239—Owens v. Tis¬ 
dale, App., 153 So 564—Johnson v. 
Zeringue, App, 151 So. 105. 

(4) To support finding or verdict 
that driver was negligent 

'Cal —Nut tall v. Walton, 283 P. 66— 
Oarrisosa v. Southern Service Co. 
16 P.2d 1032, 128 Cal.App. 160— 
Stealoy v. Chessum, 11 P.2d 428, 
123 Cal.App. 446—Corcoran v. Pa¬ 
cific Auto Stages, 2 P.2d 22*5, 116 
Cal.App. 35—Gibbons v. Naritoka, 
283 P. 845, 102 Cal App. 669—Pe¬ 
ters v. United Studios, 277 P. 166, 
98 Cal.App. 378—Lang v. McKin¬ 
ney Blueprint Paper Co., 266 P. 
<616, 91 Cal.App. 84—Davis v. Tan¬ 
ner, 262 P. 1106, 88 Cal.App 67— 
Wright v. Foreman, 261 P. 481, 
86 Cal.App. 595—Phillips v. Pick¬ 
wick Stages, Northern Division, 
259 P. 968, 85 Cal.App. 571— 

Fletcher v. Lloyd, 242 P. 746^75 
Cal.App. 205—Whitmore v. Smith, 
241 P. 919, 7« Cal.App. 125. 

"Idaho.—Wyland v. Twin Falls Ca¬ 
nal Co., 285 P. 676, 48 Idaho 789. 
:Kan.—Moore v. Wichita Yellow Cab 
Co., 12 P.2d 736, 136 Kan. 99— 
Briley ▼. Nusahaum, 252 P. 228, 


122 Kan. 438, modified on other 
grounds 254 P. 351; 123 Kan. 58. 
Ky.—Norfolk & W. Ry. Co. v. Hens- I 
ley’s Adm’r, 67 S.W.2d 510, 2*52 j 
Ky. 347. 

La.—Neyrey v. Maillet, App., 21 So. 
2d 158—Vuillemot v. August J. 
Claveric & Co., 125 So. 168, 12 La. 
App. 236—Stone v. Balon Rouge 
Yellow Cab Co, 124 So. 778, 12 La. 
App 520—Hanson v. Texas Co., 3 
La.App. 46. 

Me—Cole v. Wilson, 143 A. 178, 127 I 
Me. 316. j 

Mass.—Tagerman v. Railway Ex¬ 
press Agency, 33 NE.2d 669, 308 
Mass. 517—Tookmanian v. Fan¬ 
ning. 31 N E 2d 536, 308 Mass 162 
—Hennessey v. Moynihan, 172 N.E. 
93, 272 Mass 165 

Miron.—Flanagan v Twin City Motor 
Bus Co, 238 N.W. 326, 184 Minn. 
219. 

N.J —Ceslak v. Krause, 156 A. 4 61. 
108 N.J Law 350—Bedell v. Man- 
del, 155 A. 383, 108 N J Law 22— 
Ryerson v Leiscl. 157 A 132. 9 N. 
JMisc. 1151—Redfield v. Hurff, 152 
A. 451, 9 N J Misc 15. 

N.Y —McCabe v. Smith. 59 N Y S 2d 
674, 270 AppDiv. 773, affirmed 

68 N.E.2d 48. 295 NY 959. 

Okl—Gideon v. Jones. 70 T.2d 814, 
180 Okl. 621. 

Ta.—Neidlinger v. Haines, Com.PI., 

5 Soli.Reg. 51. 

R.I.—Clifford v. Rose. 158 A. 876. 
Tenn.—Cochran v. Gaither, 9 Tenn. 
App. 247—Taylor v. Arnold, 2 
Tenn.App. 246 

Vt—Healy v. Moore, 187 A. 679, 108 
Vt. 324, followed i<n 187 A. 692, 108 
Vt. 351. 

Va—Samples v Trimble, 182 S E. 
247, 165 Va. 306—Virginia Electric 

6 Power Co. V. Evich, 146 S E. 265, 
152 Va 236 

Wis—Feller v. Leonard. 239 N W. 
498, 207 Wis 43—Knutson v. 

Stangl, 220 N.W. 375, 196 Wis. 
334—Benedict v. Berg, 281 NW. 
650, 229 Wis. 1—Felix v Srder- 
berg, 240 N.W. 83*6, 207 Wis. 76. 

42 C.J. p 1233 note 27 [a] (2). 

(•5) To support verdict against 
both owners of colliding automobiles. 
—McDonald v. Robinson, 224 N W. 
820, 207 Iowa 1293, 62 A.L.R. ID 9, 
followed in McDonald v. Padzensky, 
224 N.W. 824. 

(6) To support verdict either for 
or against automobile driver.—Wil- 
ktas v. Hopkins, 128 S.W.2d 772, 278 
Ky. 280. 

(7) To support verdict or judg¬ 
ment for defendant. 

Ky.—Cline v. Cook, 287 S.W. 927, 
216 Ky. 366—Finnegan v. Floyd 
Garage ft Auto Livery Co., 283 S. 
W. 402, 214 Ky. 416. 
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La.—Pierre v. Templeman Bros., 
App., 164 So. '259. 

Ohio.—Woodward v. Gray, 188 N.E. 
304, 46 Ohio App. 177. 

(8) To support verdict or judg¬ 
ment for plaintiff. 

Cal—Umemoto v. McDonald, 58 P. 
2d 1274, 6 Cal.2d 687—Bowles v. 
Stanley, 278 P. 441, 207 Cal. 362— 
Rinker v. Carl, 283 P. 317, 102 Cal. 
App. 436. 

Conn —Smart v. Bissonette, 138 A. 

365, 106 Conn. 447. 

Kan —O’Connell v. Lusk, 250 P. 1959 
122 Kan. 186. 

La.—Vicaro v. Now Amsterdam Cas¬ 
ualty Co., App, 160 So. 177—Cal¬ 
loway v. Service Cab Co., App., 168 
So. 848—Vuillemot v. August J. 
Claverie & Co, 125 So. 168, 12 La. 
App. 236. 

Mich.—Greenwold v. Faber, 207 N. 

W. 911. 234 Mich. 217. 

Minn.—Yorek v. Potter, 207 N.W. 

188, 1*66 Minn. 131. 

N.J.—Hargrave v. Stockloss, 21 A. 
2d 820, 127 N.J.Law 262—Sigrisi 
v. Noon, 147 A. 640, 7 N.J.Misc. 
1004—Morberg v. Morns ft Co., 147 
A. 469, 7 N J.Misc. 861. 

N Y —Beare v. Everett, 280 N.Y.S 
962. 245 App.Div. 783, affirmed 199 
N.E 697, 269 N Y. 612. 

N.C—Mangum v. Rogers, 24 S.E.2d 
256, 222 N.C. 761. 

Okl—Emerson v. Pasker, 267 P. 480, 
131 Okl 13. 

Pa.—Partridge v. Scott Bros., 158 A. 
790. 306 Pa. 60. 

R.I—Smith v Di Maio, 163 A. 230. 
Tex.—Peden Iron & .Steel Co. v. Cla- 
flin, Civ.App., 146 S.W. 2d 1062. 
Error dismissed, Judgment correct 
Va.—Yellow Cab Corporation of Ab¬ 
ingdon v. Henderson, 16 S E 2d 389. 
178 Va 207—Paytes v Davis, 157 
S.E 557, 15*6 Va. 229. 

Wash,—Settles v. Johnson, 298 P. 
690, 162 Wash. 466. 

Evidence held '^suffloient 

(1) In general. 

Iowa—Ward v. Zorzanek, 289 N.W. 
443, 227 Iowa 918. 

La.—Matassa v. Economy Cab Co., 
App., 158 So. 239—Caston v. Con¬ 
nell, App., 144 So. 633, rehearing 
denied 146 So 483—Neville v. Pos¬ 
tal Telegraph Cable Co., 126 So. 
720, 13 La App. 76. 

Mass —Engel v. Checker Taxi Co., 
176 NE. 179. 275 Mass. 471. 

Vt —McKirryher v. Yager, 24 A.2d 
331, 112 Vt. 336. 

(2) To show negligence. 

Mass.—Sylvester v. Shea, 182 N.E. 
916. 280 Mass. 508—Engel v. 

Checker Taxi Co., 176 N.E. 179, 276 
Mass. 471. 

Mich.—Gordon v. Sears, Roebuck ft 
Co., 270 N.W. 769, 278 Mich. 618. 
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held that proof beyond a reasonable doubt is not 
required. 88 Vague testimony which is at variance 
with any opportunity for observation by the witness 
is entitled to no weight with the jury against posi¬ 
tive testimony to the contrary. 8 ® Negligence may 
be established by circumstantial evidence, 90 but the 
circumstances must be proved, and not themselves 
presumed, 91 and the circumstantial evidence relied 
on must be so strong as to preclude the possibility 
of injury in any other way. 92 The jury may not 


resort to surmise or conjecture on the question of 
whose fault caused the collision; 98 there must be 
some proof as to how the accident occurred. 94 The 
mere fact that the driver did not know he had struck 
a pedestrian is not sufficient to prove negligence. 95 

The rule requiring that negligence must be 
proved by a preponderance of the evidence has been 
applied where injury occurred while the pedestrian 
was attempting to cross a street or way 96 and the 
rule has frequently been applied where the injury 


Neb.—Neal v Union Transfer Co. f 
255 N.W. 544, 127 Neb 443 
N.Y.—Skoller v. Short, 35 N.Y S.2d 
68 . 

Pa.—iSajatovich v. Traction Bus Co.. 
172 A. 148, 314 Pa. 569—Watson 
v. Lit Bros., 135 A 631, 288 Pa. 
176—Todd v. Simpers, Com PI, 29 
Pel.Co. 503. 

Wis—Besser v. Hill, 271 N.W. 921, 
224 Wis. 211. 

(3) To support verdict for plain¬ 
tiff. 

Ill.—Duckett v. Chicago & W T. 
Rys., 30 N.E.2d 937, 307 Ill.App. 
671. 

Kan—Hendren v. Snyder, 53 P.2d 
472, 143 Kan. 34. 

La.—Ellis v. Edwards, App.. 183 So 
11*6—Lacara v. West Monroe Cin 
Co., App., 181 So. 68(J—Tartt v. 
Spizer, App , T74 So 677. 

N.Y.—Waters v Brooklyn Bus Cor¬ 
poration, 15 N Y S 2d 299. 258 App. 
Div. 755—Tanner v. Schoenbeck, 
246 N.Y S. 617, 231 App.Div 852. 
Pa.—Skrutski v. Cochran, 19 A. 2d 
106, 341 Pa. 289 - Sajatovich v. 

Traction Bus Co., 172 A. 148. 314 
Pa. 569. 

88 . 111.—War go v. Buske, 273 Ill. 
App 28. 

N Y.—Lopez v. Townsend, 82 P 2d 
921, 42 N.M 601. 

89. US —Proel v. Nugent, C.C.A.N. 
H„ 97 F.2d 333. 

90. Ala —Harbin v. Moore, 175 So. 
264, 234 Ala. 266. 

N.M.—Lopes v. Townsend, 82 P.2d 
921, 42 N M. 601. 

Pa—Miller v. Siebert, 145 A. 909. 
296 Pa. 400—Hoffman v. Herman, 
163 A. 452, 107 Pa Super. 92. 
Evidence held BUfflcient 
Cal.—Tucker v. City and County of 
San Francisco, 296 P. 101, 111 Cal. 
App. 720. 

Mass.—Hall v. Shai*n, 197 N.E. 437, 
291 Mass. 506. 

N.Y.—Ockerman v. Johnson, 70 N.Y. 

S.2d 98, 272 App.Div. 846. 

Pa.—Ludwig v. Troutman, Com.PL, 
60 Montg Co. 65 

91. Ala. — Harbin v. Moore, 176 So. 
•264, 234 Ala. 266. 

98. Pa.—Skrutski v. Cochran, 19 A. 
2d 106, 341 Pa. 289—Pfendler v. 
Speer, 195 A. 618, 323 Pa. 443. 


Circumstantial evidence held influffi- 
clent 

To show that driver of automobile 
failed to use ordinary care—Vaughn 
v. Huff. 41 S E.2d 482, 186 Va 144. 

93. Mass.—Clark v. C. E Fav Co., 
183 N.E 423. 281 Mass 210 

94. Pa—Whalen v. Yellow Cab Co.. 
169 A. 97, 313 Pa. 9'7. 

95. Pa—Whalen v. Yellow Cab Co. 
supra. 

96. Ill —Wargo v. Buske, 273 Ill 
App. 28. 

Tex—Owl Taxi Service v Saludis, 
Civ App, 122 S W.2d 225, error 
dismissed. 

Reasonable certainty 

Pedestr an struck by motor ve¬ 
hicle while crossing street must 
make out case with reasonable eer- 
tainty—Thomas v Natural Has Pro¬ 
ducing Co. of Louisiana, 121 So. 649, 
9 La App 6S0 
Place of Impact 

(1) There is no rule establishing 
place of impact between automo¬ 
bile and pedestrian from position of 
pedestrians body and location of 
blood stains when circumstances 
show that pedestrian was rtruck 
with tremendous force—Delfosso v. 
Brcsnahan, 9 N.W.2d 866, 305 Mich. 
621. 

(2) Evidence was held to establish 
that pedestrian was in street when 
strut k by automobile, not between 
curb and sidewalk—Thomas v Nat¬ 
ural Gas Producing Co. of Louisiana, 
121 So. 649, 9 La App. 680. 

Evidence held sufficient 

(1) To support finding or verdict 
that operator of motor vehicle was 
negligent. 

Cal.—Filson v. Balkins, 273 P. 578, 
206 Cal. 209—Sartori v. Grnnucci, 
26'6 P. 280, 204 Cal. 28—Lang v. 
Barry, 161 P.2d 949, 71 Cal App 2d 
121—Guillot v. Hagman, 86 P.2d 
865, 30 Cal.App.2d 582—Grant v. 
Ryon, 53 P.2d 170, 11 Cal.App.2d 
101—Jones v. liurion, 283 P. 885, 
103 Cal.App. 59. 

Conn.—Chase v. Fitzgerald, 45 A.2d 
789, 132 Conn. 461, 163 A.L.R. 247 
—Squires v. Reynolds, 5 A.2d 877, 
125 Conn. 366—Alston v. Consoli¬ 
dated Motor Lines, 173 A. 899, 118 
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Conn. 707—>Spagnola v. New Meth¬ 
od Laundry Co., 152 A. 403, 112 
Conn. 399 

Ky.—Davidson v. RatLffe, 126 S.W. 

2d 827, 277 Ky. 371. 

La.—Law v. Osterland, 3 So 2d 680, 
198 La. 421—Davidson v American 
Drug Stores, App, 175 So. 157— 
Wall v. vEtna Casualty & Sure¬ 
ty Co, App. 167 So. 903—Taylor 
v Shreveport Yellow Cabs. App.. 
163 So. 737—Lundry v. Checker 
Cab Co, 122 So. 912, 10 La.App. 
723. 

Mirh—Eagan v Edwards, 293 N.W. 
641, 294 Mich 260—Posprck v. El- 
lingson, 241 N.W. 261. 257 Mich. 
212 . 

Min<n—Saunders v. Yellow Cab Cor¬ 
poration of Minnesota. 23.1 N.W. 
599, 182 Minn 62 

NJ—Coari v. Lolll, 158 A. 820, 10 
N ,7 Mist* 285. 

NY.—Bernegger v Brooklyn Bus 
Corporation, 300 NYS 149. 252 
App.Div. 880. 

Oh‘o— Meier v. Joseph R Peebles 
Sons Co., 11 N.E 2d 707, 67 Ohio 
App. 80 

Pa.—Adams v. Armour & Co, 16 A. 
2d 142, 142 Pa Super 280—Lowers 
v. Zuker, 157 A. 339, 102 Pa.Super. 
581 

Wash—Shea v. Yellow Cab Co. of 
Spokane, 49 P.2d 925, 184 Wash. 
109 

Wis —Langworthy v. Reisinger, 23 
N.W.2d 482. 249 Wis. 24, followed 
in 23 N.W.2d 485, 249 Wis. 29— 
Risch v. Lawhead, 248 N.W. 127, 
211 Wis 2*70. 

42 C.J. p 1233 note 27 \blJ (17). 

(2) To support finding that opera¬ 
tor of motor vehicle was not negli¬ 
gent. 

Cal.—Garcia v. Conrad, 104 P.2d 527, 
40 Cal.App.2d 167—Shedd v. Dow- 
nic, 87 P.2d 395, 31 Cal.App.2d 104 
—Botti v. Savill, 275 P. 1029, 97 
Cal.App. 524. 

Ill.—Schmidt v. Anderson, ‘21 N.E. 
2d 825, 301 Ill.App. 28—Young v. 
United Cab & Dnvurself, 6 N.E. 
2d 283, 288 Ill.App. 634. 

La.—Hebert v. Meibaum, 24 So.2d 
297, 209 La. 156. 

Mass.—Keefe v. McCarthy, 2 N.E. 

2d 1013, 294 Mass. 567. 

Va.—Yellow Cab Corporation of Ab- 
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occurred at an intersection or crosswalk, 97 as well | as where the pedestrian was injured while attempt- 


ingdon v. Henderson, 16 S.E. 2d 
389, 178 Va. 207. 

(8) To support verdict or Judg¬ 
ment for defendant. 

Cal.—Stewart v. Langer, 48 P.2d 768, 
9 Cal.App.2d 60. 

Ill.—Smith v. Raup, 15 N.E.2d 936, 
296 lll.App. 171. 

Mich.—Fenn v. Mills, 220 N.W. 770, 
243 Mich. 634. 

W.Va.—WJUhide v. Biggs, 188 S.E. 
876, 118 W.Va. 160. 

Evidence held Insufficient 

(1) To support verdict for de¬ 
fendant.—Smith v. State, 269 NT. 
S. 989, 241 AppDlv. 656, affirmed 277 
N.Y.S 93'6, 243 App.Div. 682—Sohloss 
v. Kochman, 56 N.Y.S 2d 327. 

(2) To warrant conclusion that de¬ 
fendant was negligent in operating 
automobile. 

Mash. —Tamagno v. Conley, 76 N.E. 
2d 637—Rogers v. Dalton, 10 N. 
E 2d 68. 298 Mass 146 
Mich.—Manley v Potts, 282 N.W. 
862, 286 Mich. 671. 

NY—Jameson v Payne, 284 NTS 
34, 246 App.Div. 678. 

N.C—Mason v. Brawley, 9 S.E 2d 
392, 217 NC. 797. 

W Va—Burgess v Gilchrist, 17 SE 
2d 804, 123 W Va. 727. 138 A.L.R. 
676. 

42 C.J. p 1233 note 27 [b] (8). 

97. Seasonable certainty 

In pedestrians' action ior injuries 
sustained in crossing a street on a 
crosswalk near a streetcar trnck 
safety island when struck by ve¬ 
hicle approaching from their left, 
pedestrians had burden to show with 
reasonable certainty where they 
were when injured—New v. Abell 
Howe Co., 64 N.E.2d 19-5, 327 lll.App. 
336. 

Evidence held sufficient 

(1) In gemeral 

U S.—Railway Express Agency v. 
Little, CC.A.Pa., 50 F.2d 59, 75 
A.L.R. 963. 

Iowa.—Robertson v. Carlgren, 234 N. 
W. 824, 211 Iowa 963. 

(2) To establish prima facie mo¬ 
torist's liability.—Clark v. Bowers, 
2 P,2d 486, 11>6 Cal.App. 88. 

(3) To establish that vehicle en¬ 
tered intersection without heeding 
traffic signal —Tyler v Feldman, La 
App., 161 So. 763—Charlie Yee v. 
Charley Cabs, La.App., 158 So. 261. 

(4) To justify finding that vehi¬ 
cle, in making left turn, did not pass 
to right of center of intersection as 
required by statute. 

Cal.—Emery v. Los Angeles R. Cor¬ 
poration, 143 P.2d 118, 61 Cal.App. 
2d 455. 

Mo .—Felber v. Union Electric Light 
ft Power Co.. 100 S.W.2d 494, 840 


Mo. 201—Robinson v. Mayer, App., 
94 S.W.2d 1067. 

R.I.—Dawson v. Bertollnl, 88 A.2d 
765, 70 R.I. 325. 

42 C.J. p 1236 note 37 [a] (1). 

(5) To make out prima facie case 
of negligence of defendant.—Rabin 
v. Murphy, 295 N.Y.S. 75, 162 Misc. 
562. 

(6) To show that defendant was 

not negligent.—Bass v. Means, 124 
So. 553, 12 LaApp. 260. I 

(7) To support finding or verdict! 
that operator of motor vehicle was 
negligent. 

Cal.—Kidroski v. Anderson, 103 P.2d 
1000, 39 Cal App 2d 602—Hall v. 
Kaufman, 99 P.2d 339, 37 Cal App. 
2d 264—Naudnck v. Cant-ni, 85 P.2d 
510, 29 Cal App 2d 687—Welch v i 
Sink, 74 P 2d 832, 24 Cal App 2d ) 

231— Washko v. Stewart, *67 P 2d 
151, 20 Cal.App 2d 34'5—Hammer 
v. Boring, 62 F 2d 378, 17 Cal App 
2d 598—Eastman v Rabbeth, 17 T. : 
2d 1000, 128 Cal App. 534—Long] 
v. Barbierl, 7 I* 2d 1082, 120 Cal 
App 207—Cleveland v. Petrusich, 

3 P 2d 384, 117 Cal.App 71—Mac- 
Corkell v. Williams, 295 P 879, 
111 Cal.App. 572—Potter v. Driv¬ 
er, 275 P 526, 97 Cal App 311 

Colo —Stahl v. Cooper, 190 T 2d 891, 
117 Colo 468. 

Conn.—Figlar v. Gordon, 53 A 2d 645, 
133 Conn. 577—Oilman v. Pott, 5 
A.2d 851, 125 Conn. 729—Leonard 
v. C.ambardella, 181 A. 542, 120 
Conn 445 

D.C.—Guts'hall v. Wood, 123 F 2d 
174, 74 App.D.C. 379. 

Fla—Baston v. Shelton, 13 So 2d 453, 
152 Fla. 879. 

Ill.—Petersen v. General Rug & Car¬ 
pet Cleaners, 77 N E 2d 58. 333 Til 
App. 47—Szalacha v. Landsman. 60 
N.E 2d 643, 325 lll.App 691—Risch 
v. Consumers Petroleum Co., 53 
N.E 2d 286, 321 Ill App. 438— Fick- 
erle v. Herman Seekamp, Inc., 274 
Ill App. 310. 

Ind.—King v. Ransburg, 39 NE2d 
822, 111 Ind App '523, rehearing 
denied 40 N.E 2d 999, 111 Ind App 
523. 

Kan.—Claggett v. Phillips Petroleum 
Co., 92 P.2d 52, 150 Kan. 191- 
Brown v. Meyer, 21 P.2d 368, 137 
Kan. 553. 

La.—Tassin v. Downs, App, 190 So. 

232— Gares v. Abate, App., 189 So 
165—Gallaher v Ricketts, App , 187 
So. 361, annulled on other grounds 
191 So. 713—Harrison v. Shreveport 
Yellow Cab Co., App., 142 So. 724— 
Hayne v. Jaffa, 125 So. 773, 12 La. 
App. 642. 

Md.—McClenny v. Przyborowski, 32 
A.2d 865, 182 Md. 95—Matthews v 
Pohlmyer, 176 A. 479, 167 Md. 689. 
Mass.—Pochi v. Brett. 65 N.E.2d 195, 
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319 Mass. 197—Derby v. Railway 
Express Agency, 4 N.E.2d 447, 295 
Mass. 438—Wilson v. Freeman, 171 
N.E. 469. 271 Mass. 438. 

Mich.—Donahue v. Gordon. 291 NW. 
14, 292 Mich. 582—Orme v Farmer, 
256 N.W. 470, 268 Mich. 425—Wat- 
rous v. Conor, 254 NW. 143, 266 
Mich. 397. 

Minn—Reler v. Hart, 277 N.W. 405, 
202 Minn. 154. 

N.H.—Bourque v. Strusa. 25 A.2d 
127, 92 N.H. 94—Gosselin v. Le- 
may. 153 A. 716, 85 NH. 13. 

N.J.—Meeker v. Johnson. 145 A. 224, 
7 N.J.MIsc. 266—Klein v Often. 
136 A. 419. 5 N.J.MIsc. 357. 

N.Y.—Becker v. Underwood, 65 N Y.S. 
2d 916. 

Pa.—Atkinson v. Coskey, 47 A.2d 156, 
354 Pa. 297—Lane v. Samuels, 39 A. 
2d 626, 350 Pa. 446—Altsman v. 
Kellv. 9 A 2d 423, 336 Ta 481— 
Smith v. Wistar, 194 A. 486, 327 
Pa 419—Michener v. Lewis, 170 A. 
272, 314 Pa 156—Prlco v. Di Fabio, 
2 A 2d 576, 133 Pa Super 299— 
Jacobson v. Palma, 175 A. 731. 115 
Pa Super. 401—Schulte v. Yellow 
Cab Co. of Philadelphia, 158 A. 184, 
104 Pa Super. 130—Sacco v. Roll, 
Com.Pl, 86 PJttsb Leg.J. 61. 

R.I.—Kelly v. W. A. Healey Co., 167 
A 107, 53 RI 468. 

Tcnn—Hunter v. Stacey, 141 S.W.2d 
921, 24 Tenn.App. 158. 

Va—Nelson v. Dayton, 36 S.E.2d 
535, 184 Va. 754—Sanders v. New- 
some, 19 S.E 2d 883, 179 Va. 682. 
Wush—Miller v. Edwards, 171 P.2d 
821, 25 Wash.2d 635—Beck v. Dye, 
92 P 2d 1113, 200 Wash. 1, 127 A.L. 
R. 1022—Wappler v. Pacific Door 
& Manufacturing Co., 53 P.2d 738, 
185 Wash. 241. 

Wis—Raabe v. Brzoskowski, 236 N. 
W. 133, 204 WIs. 319, followed in 
Raabe v. Brzoskowski, 236 NW. 
134, 204 Wis 322. 

(8) To support verdict for defend¬ 
ant. 

Cal.—Burnsed v. Murray, 161 P.2d 
413, 70 Cal.App.2d 589—Drury v. 
Hagerstrom, 157 P.2d 878, 68 Cal. 
App 2d 742. 

N .T —Mick v. Deltz Motors, 57 A.2d 
482. 

Wash —Williams v. Brockman, 193 P. 
2d 863. 

(9) To warrant verdict or judg¬ 
ment for plaintiff against defendant. 
Cal —Lafrenz v. Stoddard, 122 P.2d 

374, 50 Cal.App 2d 1. 

Ill.—Graf v. Kearns, 8 N.E.2d 51, 
290 lll.App, 614—Barger v. Nation¬ 
al Paint ft Wall Paper Co., 3 N.E. 
2d 329, 286 lll.App. 606—Mastln v. 
National Tea Co., 278 lll.App, 60— 
Leideck v. City of Chicago, 248 Ill 
App. 545. 

Ind.—Wickerham v. Woehlecke, 195 
N.E. 291, 100 Ind.App. 270—Coca 
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in g to cross the street or highway at a place be¬ 
tween intersections. 98 Furthermore, the rule has 
been applied in actions involving injuries to per¬ 
sons who were injured while pushing or cranking a 


vehicle, 99 or while entering or leaving a vehicle, 1 
or while leading or driving animals, 2 or while stand¬ 
ing or lying on or near a street or way, 8 or while 
the injured person was standing or lying on a side- 


Cola Bottling- Co. ▼. Wheeler, 193 
N.E. 385. 99 Ind.App. 602. 

Minn.—Plante v. Pulaski, 243 N.W. 
64, 186 Minn. 280. 

Ohio.—Schwab v. Keeler, 79 N.E.2d 
176, 81 Ohio App. 291—Reed v. 
Hensel, 159 N.E. 843. 26 Ohio App. 
79. 

Okl.—Lamerton v. McGill, 17 P.2d 
374, 161 Okl. 97—Newell v. Mus- 
grove, 264 P. 156, 129 Okl. 207. 
Pa.—Clark v. Horowitz, 143 A. 131, 
293 Pa. 441—Catarious v. Benja¬ 
min. 100 Pa.Super. 184. 

Va.—Lucas v. Craft. 170 S.E. 836. 161 
Va. 228. 

Wash.—Toung v. Smith, 7 P.2d 1, 
166 Wash. 411. 

Evidence held Insufficient 

(1) In general. 

Cal—Le Blanc v. Browne, 177 P.2d 
347, 78 Cal App.2d 63. 

Kan.—Coffman v. Shearer, 34 P.2d 97, 
140 Kan. 176. 

N.Y.—Carp v. Wilson. 9 N.Y.S.2d 90, 
256 App Div. 165, affirmed 24 N.E. 
2d 992, 282 N.Y. 679. 

Pa.—Balducci v. Cutler. 47 A.2d 643, 
354 Pa. 436. 

Va.—Bailey v. Fore, 177 S.E. 100, 163 
Va. 611. 

(2) To establish negligence. 

La.—Webb v. Baton Rouge Bus Co, 
App., 15 So.2d 646—Roberts v. Pu- 
racher, App., 196 So. 576—Harrison 
v. Carlisle, 121 So. 216, 9 La.App 
617. 

Md.—Nicholson v. Kreczmer, 13 A.2d 
696. 178 Md. 680. 

Mass.—Kneizys v. Stone, 7 N.E.2d 
425, 297 Mass. 31. 

Pa.—Stanalonis v. Branch Motor 
Exp. Co.. 67 A.2d 866, 358 Pa. 426. 

90. Kan.—Goodloe v. Jo-Mar Dairies 
Co., 185 P.2d 158, 163 Kan. 611. 
Ky.—Whitehead's Adm’r v. Peter 
Knopf's Sons, 90 S.W.2d 709, 262 
Ky. 493. 

La.—Jones v. American Mut. Liabil¬ 
ity Ins. Co., App., 189 So. 169—Jor¬ 
dan v. Ortlieb, App.. 148 So. 95. 
Me.—Page v. Moulton, 141 A. 183, 127 
Me. 80. 

Evidence held to establish negligence 

Cal.—Broedlow v. Le Gros, 263 P. 

1027, 88 Cal.App. 671. 

Ga.—Jackson v. Crimer, 24 S.E.2d 
603, 69 Ga.App. 18. 

Minn.—Hollander v. Dietrich, 232 N. 
W. 630, 181 Minn. 376—Brazney v. 
Barnard, 211 N.W. 949, 169 Minn. 
501. 

Tex.—Selnshelmer v. Burkhart, Civ. 
App., 93 S.W.2d 1231, modified on 
other grounds 122 S.W.2d 1063, 132 
Tex. 336. 

Wis—Post v. Thomas, 3 N.W.2d 344, 
240 Wis. 519. 


Evidence held not to establish negli¬ 
gence 

Cal.—Fox v. Sherwood, 45 P.2d 1026, 
7 Cal.App.2d 265—Carlson v. Stan- 
bitz, 45 P.2d 820, 7 Cal.App.2d 455 
—Underhill v. Peterson, 293 P. 861, 
110 Cal.App. 221. 

Colo.—Fabling v. Jones, 114 P.2d 
1100, 108 Colo. 144. 

Ill.—Koll v. Mitchell, 69 N.E.2d 703, 
330 Ill.App. 132. 

Kan.—Goodloe v. .To-Mar Dairies Co., 
185 P.2d 158, 163 Kan. 611. 

La.—Thompson v. Dyer, App, 1 So. 
2d 433—Walker v. Mire, App.. 197 
So. 798—Miorlana v. Star Checker 
Cab Co., 135 So. 724, 18 La.App. 
333. 

Md.—Barker v. Whitter, 170 A. 678, 
166 Md 33. 

Pa.—Maguire v. Brogin, 171 A. 578, 
314 I’a 306—Cuneo v. Fayette 
County, Com PI, 5 Fay L J. 138. 
Wis.—Weber v. Barrett, 298 N.W. 53, 
238 Wis. 50. 

99. Ill —Blachek v. City Ice & Fuel 
Co., 35 N E 2d 416, 311 Ill.App. 1. 
Evidence held sufficient 

(1) To support verdict for plain¬ 
tiff—Blachek v. City Ice & Fuel Co., 
35 N.E 2d 416, 311 Ill App. 1. 

(2) To sustain finding of negli¬ 
gence.—Bell v. Weiner, 129 A. 339. 
46 R.I. 478—42 C.J. p 1233 note 27 
[a] (18), (19). 

(3) To warrant verdict denying re¬ 
covery.—McGoorty v. Benhart, 27 N. 
E 2d 289, 305 Ill.App. 458. 

1. Ky.—Clifton v. McMakin, 157 S. 

W.2d 85, 288 Ky. 806. 

N.Y.—Ilamm v. Queens-Nassau 

Transit Lines, 20 N.Y.S.2d 849, 260 
App.Div. 106. 

Evidence held sufficient 

(1) To establish negligence. 

U.S.—Valanda v. Baum & Reissman, 
D C.Pa., 31 F.Supp. 71, reversed on 
other grounds, C.C.A., 113 F.2d 188. 
Ill—McNally v. Chauncy Body Cor¬ 
poration, 42 N E 2d 853, 316 Ill.App. 
190—A. L. Strachan & Son v. Illi¬ 
nois Brick Teaming Co., 263 Ill. 
App. 481. 

Me.—Blanchette v. Miles, 27 A.2d 
396, 139 Me. 70. 

Mass—Smithell v. Murphy, 41 N.E. 
2d 283, 311 Mass. 745—Campbell v. 
Cairns, 20 N.E 2d 427, 302 Mass. 
584. 

N.J.—Heinsmann v. Kumpf, 153 A. 

370, 9 N.J.Misc. 265. 

Ohio.—Meier v. Joseph R. Peebles 
Sons Co., 11 N.E.2d 707, 57 Ohio 
App. 80. 

Wis.—Bump v. Voights, 249 N.W. 
508, 212 Wis. 25$. 

(2) To establish gross negligence. 

312 


—Racy Cream Co. v. Walden, 1 Tenn. 
App. 653. 

Evidence held insufficient 

Ill.—Kutrzeba v. Solowski. 37 N.E.2d 
370, 311 Ill.App. 603. 

Mass.—Abrahams v. Rice, 27 N.E. 2d 
193, 306 Mass. 24. 

2. N.M.—Lopez v. Townsend, 82 P. 
2d 921, 42 N.M. 601. 

Evidence held to establish negli¬ 
gence 

Mass.—Powers v. Loring, 121 N.E 
425. 231 Mass. 458. 

N.M—Lopez v. Townsend, 82 P.2d 
921, 42 N.M. 601. 

Va.—Clay v. Bishop. 30 S.E.2d 685, 
182 Va. 746. 

3. Ill.—Loeb v. Corrie, 65 N.E 2d 28, 
327 Ill.App. 660. 

Circumstances considered 

Driver’s speed and fact that he 
was driving close behind automobile 
along rough, narrow road, at time of 
striking pedestrian standing beside 
road at night, were circumstances to 
be considered by jury on question of 
driver’s care in action for injuries to 
pedestrian.—Dorrien v. Sirois, 175 A. 
236, 87 N.II. 144. 

Evidence held sufficient 

(1) In general. 

La—Laguens v. Masera, 3 La.App. 
762. 

Tenn.—Stone v. O’Neal, 90 S.W.2d 
548, 19 Tenn.App. 612. 

(2) To support verdict or finding 
that defendant was not negligent. 
Conn.—Buonanno v. Cameron, 41 A. 

2d 107, 131 Conn. 613. 

Ill.—Taylor v. City of Berwyn, 17 N. 
E.2d 1007, 297 Ill.App. 417, affirmed 
22 N.E.2d 930, 372 Ill. 124. 

(3) To sustain finding that defend¬ 
ant driver was negligent. 

Cal.—Bright v. Zabler, 111 P.2d 387, 
43 Cal.App.2d 706. 

Conn.—Atkins v. Varrone, 14 A.2d 
731, 127 Conn. 156. 

Ill.—Kornacke v. Blomseth, 4 N.E. 2d 
792, 287 Ill App. 615. 

Kan.—Waltmire v. Ford, 78 P.2d 893, 
147 Kan. 732. 

Md.—Fotterall v. Hilleary, 13 A. 2d 
358, 178 Md. 335. 

Neb.—Tullis v. Blixt, 285 NW. 307, 
136 Neb. 142. 

N.J.—Schoenfelder v. Pope, 158 A. 
828, 10 N.J.Misc. 247—McCormack 
v. Haines, 164 A. 738, 9 N.J.Misc. 
647—Hall v. Fanclera, 136 A. 332, 
5 N.J.Misc. 281. 

Okl.—Martin v. McLain, 87 F.2d 1075, 
184 Okl. 418. 

Pa.—McNeal v. Spencer, 25 A.2d 147, 
344 Pa. 417. 

Tenn.—Henry v. Sharp, 9 Tenn.App. 
350. 
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walk 4 or while he was walking along a street or (2) Lights, Signals, and Lookout 

way. 6 In actions against the owner or operator of a motor 


Va.—Thornton v. Downes, 14 S.E. 2d 
845, 177 Va. 4B1. 

W.Va.—Utt v. Herold, 34 S.B.2d 357, 
127 W.Va. 719. 

Wis.—Liebenstein v. Eisele, 284 N.W. 

626. 230 Wis. 621. 

42 C.J. p 1233 note 27 [a] (20). 

(4) To sustain judgment for death 
or injury of pedestrian. 

Cal.—Christopher v. City of Los An¬ 
geles. 66 P.2d 639. 13 Cal.App.2d 
118—Straflotis v. Daniels, 265 P. 
558, 90 Cal.App. 144. 

Pa.—Derricotte v. Ulitsky, 45 A.2d 5, 
353 Pa. 309. 

(5) To warrant finding that great¬ 
er care is required of driver proceed¬ 
ing in wrong direction in one-way 
street than when he is proceeding in 
same direction as others go.—Bianco 
v. Scott Bros., 176 A. 721, 116 Pa. 
Super. 482. 

Evidence held Insufficient 

(1) In general.— Ruh v. Hyle, 138 
A. 104, 5 N.J Misc GKO 

(2) To show negligence. 

Cal.—Lake v. Churchill, G7 P.2d 107, 
20 Cal App 2d 411. 

Ill.—Swanson v. Progress Elec. Co, 
67 N.E.2d 426, 329 IU.App 184. 

La.—Buttltta v. Varino, App., 197 So. 
331. 

Pa—McNeal v. Spencer. 25 A.2d 147, 
314 Pa. 417—Pox v Shoemaker, 193 
A. 353. 127 l*n Super 2G4 
Tex.—Comet Motor Fi eight Lines v 
Holmes, Clv.App, 176 S.W.2d 464, 
error refused. 

Va—Willard Stores v. Cornnell, 23 
S.E 2d 761, 181 Va. 113. 

Wis.—Wedecky v. Grimes, 282 N.W. 
693, 229 Wis. 448. 

(3) To exonerate driver from neg¬ 
ligence.—Whipple v. Lireltc, 124 So. 
160, 11 La.App. 486. 

4. Ill.—Zister v. Pollack, 13 N.E.2d 
517, 294 Ill App 602. 

Va.—Virginia Electric & Power Co. v. 
Mercer, 171 S E. 495, 161 Va. 666. 

Precis* manner of Injury 

In action for death of pedestrian 
who was struck by bus which was 
being backed over sidewalk on which 
pedestrian was walking, it was not 
necessary for plaintiff to show pre¬ 
cise manner in which bus came into 
contact with pedestrian.—Thomas v. 
Spinney, 39 N.E.2d 763, 310 Mass. 
749. 

Bvldsnos held to establish negligence 

(1) In falling to keep vehicle 
which struck pedestrian in safe con¬ 
dition.—Brandes v. Rucker-Fuller 
Desk Co.. 282 P. 1009, 102 Cal.App. 
221 . 

(2) In operation of motor vehicle. 
Cal.—Llnberg v. Stango, 297 P. 9, 211 

CaL 771, 75 A.L.R. 655—Lewin v. 


Margolis, 59 P.2d 153, 14 Cal.App. 
2d 746—Cook v. Sanger, 293 P. 794, 
110 Cal.App. 90—Brandes v Ruck¬ 
er-Fuller Desk Co , 282 P. 1009, 102 
Cal.App. 221. 

La.—Navarrette v. Joseph Lnqghlln, 
Inc., App., 20 So 2d 313, reversed on 
other grounds 24 So.2d 672, 209 La. 
417—Franklin v. Cotion Baking 
Co., App., 16 So 2d 70—Thomas v. 
Shippers' Compress & Warehouse 
Co., App., 158 So 859- Scott v. 
Checker Cab Oo, 126 So. 241, 12 
La.App 598. 

Minn.—Mullin v Minkol, 224 N.W. 
265, 177 Minn 42 

N.J—Domzaiski v. Cohen, 144 A. 307, 

7 N J Misc. 127. 

N.Y.—Stone v Great Eastern Stages, 

8 N Y.S 2d 673. 256 App Div. 822, 
affirmed 21 N.E 2d 624, 280 N.Y. 
762. 

Pa.—Griffith v V A Simrell & Son 
Co., 155 A. 299. 304 Pa. 165—Miller 
v. Siebert, 115 A. 909. 296 Pa. 400 
42 CJ. p 1233 note 27 La] (21). 

Evidence held not to establish negli¬ 
gence 

La—Franklin v. Cotton Baking Co., 
App, 16 So 2d 70—Pittman v 
Hunter, App, 6 So 2d 786. amended 
on other grounds 8 So 2d 554 
Mass —Itandazzo v. Wheaton, 180 N. 

E. 303, 278 Mass. 536 
N.Y.—Demjanik v Kultau, 274 N.Y. 

S. 387, 242 App.Div. 255 
Pa—Lvntkowski v. Gallo, 164 A. 792, 
310 Pa. 32. 

Tex —Tarbutton v. Ambriz, Civ.App., 
259 S.W. 259. 

Evidence held sufficient 

(1) To sustain verdict or judgment 
for pedestrian. 

La.—Simon v Toye Bros. Yellow Cab 
Co., App., 152 So. 606. 

Mass—Thomas v Spinney, 39 N.E. 

2d 753, 310 Mass 749. 

N.J.—Ricbel v. Liddle, 159 A. 407, 10 
N J Misc. 437—Eggens v. Yellow 
Cab, 155 A. 746, 9 N J Misc 720. 
N.Y.—Demjanik v. Kultau, 274 N.Y. 

S. 387, 242 App.Div. 255. 

Pa.—Portner v. Wible Bros., 91 Pa. 
Super. 522. 

R.I.—Peters v. United Electric Rys. 
Co., 189 A. 901, 57 R.I. 311. 

(2) To sustain verdict or judg¬ 
ment for defendant.—Tymon v. Toye 
Bros. Yellow Cab Co., La.App., 10 So. 
2d 699. 

(3) To show that defendant’s 
automobile struck deceased when his 
automobile plunged upon sidewalk. 
—Reardon v. Smith, 148 A. 860, 298 
Pa. 654. 

5. Conn.—Kapilonuz v. Sundman, 
193 A. 749, 123 Conn. 214. 

La.—Butler v. Oswald, App., 4 So. 2d 
241. 


Evidence held sufficient 

(1) To authorize finding for de¬ 
fendant. 

Conn.—Kapilonuz v. Sundman, 193 A. 
749, 123 Conn. 214. 

Ohio—Jones v. Butler, 52 N E.2d 347, 
72 Ohio App. 335 

(2) To authorize finding that oper¬ 
ator of motor vehicle was not negli¬ 
gent. 

U.S —Napier v. Bossard, C.C.A.N.Y., 
102 F.2d 467. 

Conn.—Priday v. Bacon, 5 A.2d 709, 
125 Conn. 354. 

Ill—Graham v Carlson, 10 N.E.2d 
365, 291 111 App 621. 

Ky.—Girt man’s Adm’r v. Akins, 120 
S.W 2d 660, 275 Ky. 2. 

(3) To authorize finding that pe¬ 
destrian was walking on shoulder of 
road when struck by automobile.— 
Miller v. Adkisson, 163 A. 774, 112 
Conn. 658. 

(4) To support finding or verdict 
that operator of motor vehicle was 
negligent. 

Cal —Ruchignoni v. De Haven, 72 P. 

2d 159, 23 Cal App.2d 76. 

Conn —Kupchunos v. Connecticut Co., 
26 A 2d 775, 129 Conn. 160—Peter¬ 
son v. Meehan, 163 A. 757, 11C 
Conn. 150. 

Ga.—Claxton v. Hooks, 23 S.E.2d 101, 
68 Ga.App. 383. 

Idaho-—Hooker v. Schuler, 260 P. 
1027, 45 Idaho 83. 

Ill.—Roussin v. Kirkbrlde, 31 N.E.2d 
833, 308 Ill.App. 366—Del Boccio v. 
Marmger, 3 N.E.2d 176, 286 lll.App. 
603. 

La—Antoine v. Louisiana Highway 
Commission, App, 188 So. 443. 
Mass.—Lucicr v. Norcross, 37 N.E.2d 
498, 310 Mass. 213. 137 A.L.U. 749- 
Smith v. Hogan, 185 N.E. 23, 282 
Mass 673. 

Mich.—Fors v. La Freniere, 278 N.W 
743, 284 Mich. 6. 

N.J—Cordts v. Vanderbilt, 147 A. 

464, 7 NJMisc. 856. 

NY—Mullin v Riddell, 1 N.Y.S.2d 
435, 253 App Div, 777, affirmed 21 
N.E.2d 621, 280 N.Y. 753. 

Tenn.—Knight v. Hawkins, 173 S.W. 

2d 163, 26 Tenn.App. 448. 

Va—Stuart v. Coates, 42 S.E.2d 311, 
186 Va. 316. 

42 CJ. p 1233 note 27 [a] (22). 

Evideno* held Insufficient 

(1) To establish negligence. 

N.H.—Monroe v. Sterling, 26 A.2d 21, 

92 N.H. 11. 

Pa.—Justice v. Weymann, 158 A. 873, 
306 Pa. 88. 

S.D.—Haines v. Waite, 248 N.W. 207, 
61 S.D. 260. 

(2) To sustain judgment for plain¬ 
tiff.—Ross v. Crank, 24 N.E.2d 403, 
303 Ill.App. 26, 
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vehicle for Injuries to a person on foot, general rules ap¬ 
ply In determining the weight and sufficiency of evidence 
of negligence as to lights, signals, and lookout. 

In actions against the owner or operator of a 
motor vehicle for injuries to a person on foot, gen¬ 
eral rules apply in determining the weight and suf¬ 
ficiency of evidence of defendant's alleged negli¬ 
gence with respect to lights, 6 signals, 7 and lookout. 8 


(3) Speed and Control; Right of Way 

The speed and control, or absence of control, of a mo¬ 
tor vehicle must be proved by a preponderance of the evi¬ 
dence In an action for Injuries sustained by a person on 
foot. 

The speed and control, or absence of control, of 
a motor vehicle must be proved by a preponderance 
of the evidence in an action for injuries sustained 


6» Pa.—Sajatovich v. Traction Bus 
Go.. 127 A. 148. 314 Pa. 569. 

Weight and sufficiency of evidence of 
negligence as to equipment and 
lights generally see supra subdi¬ 
vision a (6) of this section. 

Evidence held sufficient 

(1) In general. 

Iowa.—Sparks v. Long, 11 N.W.2d 
716, 234 Iowa 21. 

Ky.—Marsee v Hunt's Adm’x, 55 S. 
W.2d 376, 246 Ky. 503. 

(2) To establish negligence. 

Cal.—Katz v. T. I. Butler Co. f 254 P. 

679, 81 Cal. App. 747. 

Kan—Claggett v. Phillips Petroleum 
Co., 92 P 2d 52, 150 Kan 191. 

(3) To show that vehicle was im¬ 
properly lighted in violation of stat¬ 
ute.—Nilson v. Oppenheimer. 23 N.Y. 
S.2d 621, 260 App.Div. 670, appeal 
granted 26 N.Y S.2d 997, 261 App.Div. 
828, affirmed 35 N.E 2d 498, 285 NY. 
824. 

(4) To show that vehicle was op¬ 
erated on left side of street without 
lights.—Hernandez v. Lyons, 126 So. 
538. 12 La.App. 547. 

Evidence held insufficient 

(1) To prove that defendant driv¬ 
er was driving without lights prior 
to, and at time of, accident —Thomp¬ 
son v. Dyer, La.App., 1 So.2d 433 

(2) To establish negligence.—Sa¬ 
jatovich v. Traction Bus Co., 172 A. 
148, 314 Pa. 569. 

7. N.J.—Graff v. Louis Stern Sons. 

135 A 335, 103 N.J.Law 13. 
Weight and sufficiency of evidence of 
negligence as to signals and look¬ 
outs generally see supra subdivi¬ 
sion a (7) of this section. 

Evidence held sufficient 

(1) To warrant finding that oper¬ 
ator of motor vehicle failed to give 
warning. 

Iowa.—Robertson v. Carlgren, 234 N. 

W. 824, 211 Iowa 963. 

Mo.—Hicks v. De Luxe Cab Co., App , 
189 S.W 2d 152—Loughlin v. Marr- 
Bridger Grocer Co., App., 10 S.W. 
2d 76. 

N.H.—Gosselin v. Lemay. 153 A. 716, 
85 N.H. 13. 

Tex.—Gillette Motor Transport v. 
Lucas, Civ.App., ' 138 S.W.2d 887, 
error dismissed, judgment correct. 
Va.—Stuart v. Coates, 42 S.E.'2d 811, 
186 Va. 227—Crawford v. Hite, 10 
S.E.2d 561, 176 Va. 69. 


(2) To establish that driver was 
negligent. 

La.—Bougon v. Volunteers of Amer¬ 
ica, App., 151 So. 797. 

Ohio.—Meier v. Joseph R. Peebles 
Sons Co., 11 N.E.2d 707, 57 Ohio 
App. 80. 

Evidence held insufficient 

To establish that truck driver 
failed to sound his horn.—Goodloe 
v. Jo-Mar Dairies Co, 185 P.2d 158, 
163 Kan 611. 

8 . NH—Green v. Bond, 36 A.2d 
633, 93 N.H. 144. 

Evidence held sufficient 

(1) To establish negligence. 

Cal—Bedell v. Puniven, 174 P 2d 
6 '66, 77 Cal App 2d 145—Toimy v. 
Dyson, 172 P 2d 739. 76 Cal App 
2d 212—Gustufson v. Blunk, 41 P 
2d 953, 4 Cal.App 2d 630—Nichols 
v. Nelso-n, 252 P. 739, 80 Cal.App. 
590 

Conn—Chase v. Fitzgerald, 45 A.2d 
789, 132 Conn. 461, 163 A.LR 247 
—Kupchunos v. Connecticut Co, 
26 A 2d 775, 129 Conn 160—Dom- 
orhel v Becce, 175 A. 569, 13 9 
Conn IT'S 

Ill —SzaKoha v. Landsman, 60 N.E 
2d 643, 325 Ill App 691 
Ind —Dill In v. Long. 54 N.E 2d 652, 
116 Ind App. 94 

Kan.—Goodloe v Jo-Mnr Dailies Co, 
185 V 2 d 158, 163 Kan. 611. 

Ky.—Gilbert’s Adm’r v. Allen, 94 S. 

\V.2d 341, 264 Ky. 202. 

La—Neyrey v Maillet, App, 21 So 
2d 158—Le Blanc v. Jordy, App., 
10 So 2d 64—Law v Osterland, 
App, 3 So.2d 674, affirmed 3 So 
2d '680, 198 La 421—Tassin v. 

Downs, App., 190 So 232—Wall v. 
^Etna Casualty & Surety Co., App. 
167 So. 903—Pegg v. Toye Bros 
Yellow Cab Co., App., 167 So. 896 
—Schaumburg v. Nash-MJsf- Iswppi 
Valley Motor Co., 129 So. 390. 14 
La.App. 77—Hayne v. Jaffa, 125 So. 
773, 12 La.App. 642. 

Mass.—Lucier v. Norcross, 37 N.E. 
2d 498, 310 Mass. 213, 137 A.L R. 
749—McGuiggan v. Atkinson, 179 
N.E. 627. 278 Mass* 264. 

Mich—Orme v. Farmer, 256 N.W. 
470, 268 Mich. 425—Watrous v. 
Conor, -254 N.W. 143, 266 Mich. 
397. 

Mo.—Hicks v. De Luxe Cab Co., 
App., 189 S.W.2d 152. 

N.H.—Monroe v. Sterling, 36 A.2d 
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21, 92 N.H. 11—Gosselin v. Le¬ 
may, 153 A. 716, 85 N.H. 13. 

N.J—Melia v. Malicke Bus Co, 147 
A. 467. 7 N.J.Misc. 859—Klein v. 
Offon. 136 A. 419, 5 N J.Misc. 357. 
Ohio —Misrach v. Epperson, 168 N. 

E. 230, 32 Ohio App. 451. 

Tenn.—Hunter v. Stacey, 141 S.W.2d 
921, 24 Tenn App 158. 

Va—Stuart v. Coates, 42 S E.2d 311, 
186 Va. 227—Nelson v. Dayton. 36 
•S.W.2d 535, 184 Va. 754—Yellow 
Cab Corporation of Abingdon v. 
Henderson, 16 S.E.2d 389, 178 Va. 
207. 

Wis—Langworthy v. Reisinger, 23 
N W 2d 482. 249 Wis 24, followed 
in 23 N.W.2d 485, 249 Wis. 29- 
Post v. Thomas, 3 N W 2d 344, 240 
Wis 519—Lichens!e.n v E srle, 
284 NW. 525, 230 Wis. 521—Beme- 
dict v. Berg. 281 N W. 650, 229 
Wis 1—Doepke v. Reimer, 258 N. 
W. 345. 217 Wis. 49. 

Wyo —Chapman v. Ewing, 24 P.2d 
687, 46 Wyo. 130, rehearing denied 
26 P.2d 1019, 46 Wyo 130. 

(2) To warrant finding that mo¬ 
torist fulled to keep proper lookout. 
Iowa—Robertson v Carlgren, 234 N. 

W 824. 211 Towa 963 
Tex —Comet Motor Freight Lines v. 
Homes, Civ App., 203 S.W.2d 233. 

(3) To sustain finding that driv¬ 
er did not negligently fall to keep 
lookout.—Thompson v. Dyer, La. 
App . I So 2d 433—Walker v Louisi¬ 
ana Stores, La App, 151 So. 656. 

(4) To warrant finding that there 
were no diverting circumstanees, 
causing motorist to refrain from 
making observations straight for¬ 
ward and seeing pedestrian —Rob¬ 
ertson v. Carlgren, supra. 

(5) To warrant verdict denying 
recovery for pedestrian’s injury.— 
Grimes v. Thompson, 289 S.W. 290, 
217 Ky. 389. 

Evidence held insufficient 

(1) To warrant finding that driv¬ 
er could have seen person in time 
to avoid striking him —Hayes v. 
Gunter Bros. Lumber Co., 129 So. 
401, 14 La.App. 402 

(2) To show that driver was not 
keeping proper lookout. 

Va.—Bailey v. Fore, 177 S.E. 100, 
163 Va. 611. 

Wis.—Weber v. Barrett, 298 N.W. 63, 
238 Wis. 50—Wedecky v. Grimes, 
282 N.W. 698, 229 Wis. 448. 
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by a person on foot. 9 Circumstantial evidence may | be sufficient to establish the speed at which the ve- 


9. Evidence held euffloieat 

(1) In general. 

Ill.—Fickerle v. Herman Seekamp, 
Inc., 274 Ill.App. 310. 

Iowa—Minks v. Stenberg, 250 N.W. 
883. 217 Iowa 119. 

Kan.—Claggett v. Phillips Petroleum 
Co. 92 P.2d 52, 150 Kan. 191. 

La.—Simpson v. Hyde, App., 144 So. 

793, annulled 147 So. 759. 

Mass.—Tookmanlan v. Fanning, 31 
N.E. 2d *536, 308 Mass. 162. 

(2) To warrant verdict or Judg¬ 
ment for plaintiff. 

U.S.—Cromley v. Spoich, D.C.Pa., 19 
F.Supp. 867, alTlrmed, C.C.A., 
Spelch v. Cromley, 94 F 2d 643. 

Cal—Jacoby v. Johnson, 190 P.2d 
243, 84 Cal App.2d 271—Broadfoot 
v. Leather Supply Co., 160 r.2d 
59, 69 Cal App 2d 729—Welch v 
Sink, 74 P.2d 832, 24 Cal.App 2d 
231—Richmond v. Moore, 284 P. 
681, 103 Cal.App. 173 
Ind—King v. Ransburg, 39 N.E 2d 
822, 111 Ind App 523, rehearing de¬ 
nied 40 N E 2d 999, 111 Ind App. 
523. 

La.—-Sergas v. Collard Motors. App., 
178 So. 261. 

ra —Herchelroth v. Jaffe, 35 A 2d 
594. 154 Pa Super. 54 

R. I.—Walling v. Jenks, 194 A. 600, 

59 R I 129. 

S. D—Bock v. Sellers, 285 N W. 437. 
66 S.D 450 

(3) To authorize denial of recov¬ 
ery 

Ill—Smith v. Raup, 15 N.E 2d 93G. 
296 Ill.App 171. 

Ky—Eads’ Adm’r v Purciful, 158 S. 

W.2d 64'6, 289 Ky. 350 
W Va.—Willhide v. Biggs, 188 S.E. 
876. 118 W.Va. 160 

(4) To show that car was negli¬ 
gently driven at excessive speed 
Cal —Flach v. Fikes, 267 P. 1079. 

204 Cal. 329—Cannon v Kemper, 
73 P 2d 268, 23 Cal App 2d 239— 
Buchlgnoni v. De Haven, 72 P.2d 
159, 2.1 Pal.App.2d 76—^kulte v. 
Ahern, 71 P.2d 340, 22 Cal App.2d 
460—Grant v. Ryon, 63 P.2d 170, 
11 Cal App.2d 101—Chase v. Thom¬ 
as, 46 P 2d 200, 7 Cal App 2d 440— 
Brandea v. Rucker-Fuller Desk 
Co., 282 P. 1009, 102 Cal.App. 221. 
Colo.—Stahl v. Cooper, 190 P.2d 891, 
117 Colo. 468. 

Conn.—Chase v. Fitzgerald, 4'5 A 2d 
789, 132 Conn. 461. 163 A.L.R. 247 
—Kupchunos v. Connecticut Co., 
26 A.2d 775, 129 Conn. 160—Leon¬ 
ard v. Gambardella, 181 A. 542, 
120 Conn. 445. 

Ga.—Jackson v. Crimer, 24 S.E.2d 
603, *69 Ga.App. 18—Claxton v. 
Hooks, 23 S.E.2d 101, 68 Ga.App. 
383. 

Ind.—Conner v. Jones, 59 N.E.2d 577, 
115 Ind.App. 660, rehearing denied 

60 H.E.2d 634, 115 Ind.App. 660 


—Dulln v. Long, 54 N.E.2d 652, 
116 Ind.App. 94—Vogel v. Ridens, 
44 N.E.2d 288, 112 Ind.App. 493. 

La.—Lervick v. White Top Cabs, 
App., 10 So.2d 67—Bonner v. Bou¬ 
dreaux, App. 8 So 2d 309—Law v. 
Osterland, App, 3 So.2d 674, af¬ 
firmed 3 So.2d C80, 198 La. 421— 
Tassin v. Downs, App, 190 So. 
232—McNeil v. Boagni, App., 153 
So. 352—Bougon v. Volunteers of 
America, App, 151 So 797—Jchn- 
son v Zenmgue, App, 151 So. 105 
—Madison v Berry, App, 145 So 
694—Harrison v. Shreveport Yel¬ 
low Cab Co., App., 142 So. 724— 
Delcourt v. Bernard, 136 So 909, 
18 La App 616—Tarleton-Gaspard 
v. Maloehce, 133 So. 409, 16 La 
App. 527—Schaumburg v. Nash- 
MississJppi Vnlley Motor Co., 3 29 
So 390, 14 La App. 77 

Md—McClenny v. rrzyborowskl, 32 
A.2d 36*5, 182 Md 95—Fotterall 

v. Hilleary, 13 A 2d 358, 178 Md. 
335. 

Mass—Sadak v Tucker, 37 N E 2d 
495, 310 Mass. 153—Campbell v 

Cairns, 20 N E 2d 427. 302 MasH 
584—Hall v. Sham, 197 N E. 437, 
291 Mass 506. 

Mich —Covert v. Randall. 298 N.W. 
396, 298 Mich. 38—Haley v. Crosse 
lie Rapid Transit Co, 287 N.W. 
536, 290 Mich. 373—Sahms v. Mar¬ 
cus, 214 NW 969, 239 Mich 682. 

NH—Monroe v. Sterling, 26 A 2d 
21, 92 N.II. 11—Bnuroue v. Stru- 
sa, 25 A.2d 127. 92 N.H. 94— Feu- 
erstein v. Grady, 169 A. 622, 86 
N H. 406—(iosselin v. Lemay, 153 
A. 716, 85 N.H. 13. 

N.J.—Gunnion v. Fern, 139 A. 893, 
6 N.J.Misc. 26. 

N.M —Lopez v. Townsend, 82 P.2d 
921, 42 N.M. 601. 

N.Y.—Di Salvo v. City of New York. 
5 NYS.2d 264, 254 4pp Div. 886— 
Becker v. Underwood, 65 N.Y.S.2d 
916. 

Ohio.—Meier v. Joseph R. Peebles 
Sons Co, 11 N.E.2d 707, 57 Ohio 
App 80. 

Pa—Atkinson v. Coskey, 47 A. 2d 156, 
354 Ta. 297—DeSantis v Madda- 
lon, 35 A 2d 72, 348 Pa. 296—Alts- 
man v. Kelly, 9 A.2d 423, 336 Pa. 
481—.Smith v. Shatz, 200 A. 620, 
331 Pa. 453—Smith v. Wistar, 194 
A. 486, 327 Pa. 419 

Tenn.—Tn-State Transit Co. of Lou¬ 
isiana v. DuffCey, 173 S.W.2d 706, 
27 Tenn.App. 731—Hunter v. Sta¬ 
cey, 141 S.W.2d 921, 24 Tenn.App. 
1'58. 

Va.—Yellow Cab Corporation of Ab¬ 
ingdon v. Henderson, 16 S.E.2d 389, 
178 Va. 207—Locker v. Carter, 16 
S.E.2d 39, 177 Va. 610. 

Wash—Wappler v. Pacific Door & 
Manufacturing Co., 58 P.2d 738, 
185 Wash. 241. 
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Wis.—Post v, Thomas, 8 N.W.2d 344, 
240 Wis. 519. 

(5) To warrant finding that de¬ 
fendant was negligent as to man¬ 
agement and control of vehicle.— 
Grohusky v. Ferry, 30 N.W 2d 205, 
251 Wis. 569—Kleiner v. Johnson, 23 
N.W.2d 467, 249 Wis. 148—Doepke v. 
Relmer, 258 N.W. 345, 217 Wis. 49. 

(6) To show that motorist was 
grossly negligent in driving at ex¬ 
cessive rate of speed.—Law v. Os¬ 
terland, 3 So.2d 680, 198 La. 421. 

(7) To sustain finding that motor¬ 
ist was not negligent 

Conn —Doolan v. Werner, 34 A.2d 
731, 130 Conn. 394—Friday v. Ba¬ 
con, 5 A.2d 709, 125 Conn 354. 
N.Y.—Brew v. Behrtnhoff, 41 N.Y. 
S 2d 84, 266 App Div 744, affirmed 
63 N E 2d 213, 291 NY. 778. 

Wis—Weber v. Barrett, 298 N.W. 
53, 238 Wis. 50—Benedict v. Berg, 
281 N.W. 650, 229 Wis. 1. 

(8) To show that vehicle was not 
operated at an excessive rate of 
speed 

Ky—Malcolm v. Nunn, 10 S.W.2d 
817, 226 Ky. 275. 

La.—Thompson v. Dyer, App., 1 So. 
2d 433—Caston v. Connell, App, 
146 So. 483, denying rehearing 
144 So 633 

Tex.—Gillette Motor Transport v. 
Lucas. Civ.App., 138 S.W.2d 887. 
error dismissed, Judgment correct. 

Evidenoe held insufficient 

(1) In general. 

Colo.—Fabling v. Jones, 114 P.2d 
1100. 108 Colo. 144 

Kan —Coffman v. Shearer, 34 F.2d 
97. 140 Kan. 176. 

La—Rogers v. F. Strauss & Soin, 
App, 191 So. 136. 

Md —Nicholson v. Kreczmer, 13 A. 

2d -596, 178 Md 680. 

N.Y.—Fro ire v. Knupman, 272 N.Y.S. 

316, 241 App Div. 541. 

Tex.—Globe Laundry v. McLean, Civ. 
App., 19 S W 2d 94 

(2) To show that driver was trav¬ 
eling at excessive speed 

Iowa.—Lawlor v. Gaylord, 10 NW. 

2d 531, 233 Iowa 834. 

La—Bonner v. Boudreaux, App., 8 
So 2d 309—ijlarper v. Shreveport 
Ice Cream Factory, App., 162 So 
471—Hernandez v. Lyons, 126 So. 
538, 12 La.App. 547. 

Md.—Barker v. Whitter, 170 A. 578. 
166 Md. 33. 

Mass.—Abrahams v. Rice, 27 N.E. 

2d 193. 306 Mass. 24. 

N.C.—Ray v. Post, 32 S.E.2d 168, 
224 N.C. 665. 

(3) To establish that speed was 
negligent. 

Cal.—Gaston v. His&shi Teuruda, 43 
P.2d 355, 5 Cal.App.2d 639. 

Ind.—Indianapolis Rys. v. Horwits, 
1 8 N.E.2d 1015, 103 Ind.App. 478. 
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hide injuring the pedestrian was being operated. 10 
The rule as to the weight and sufficiency of the evi¬ 
dence has also been applied with respect to evidence 
relating to the right of way and duty to stop. 11 The 
fact that a statute grants the operator of a motor 
vehicle the right of way over a pedestrian at the 
time and place of the accident is an element which 
the jury are bound to consider in determining the 
question of liability. 12 


Mass.—T&m&gno v. Conley. 76 N.E. 
2d 637. 322 Mass. 218—Stafford v. 
Jones, 198 N.E. 745, 292 Mass. 489. 
(4) To sustain finding- that driver 
was negligent with respect to con¬ 
trol.—Langworthy v. Reismger, 23 
N.W 2d 482. 249 Wis. 24. followed in 
23 N.W.2d 485, 249 Wis 29—We- 
decky v. Grimes. 282 N.W. 593. 229 
Wis. 448. 

10. Pa.—Jenkins v. Poley, '50 A.2d 
32, 160 Pa.Super. 6. 

Weight and sufficiency of evidence 
of negligence as to speed fund con¬ 
trol generally see supra subdivi¬ 
sion a (8) of this section. 
Evidence held sufficient 

(1) To authorize inference of ex¬ 
cessive speed of vehicle. 

U.S —Sprinkle v. Davis, C C.A.Va, 
111 F.2d 925, 128 A.L R. 1101. 

N.T.—Carolan v. Venechanos, 260 N. 
T.S. 165, 236 AppDiv. 812. rear¬ 
gument denied 260 N.Y.S. 967. 236 
App.Div. 852. 

Pa.—Di Gregorio v. Skinner, 41 A.2d 
649, 351 Pa. 441. 

(2) To justify impressiom that 
driver applied brakes as hard and 
as soon as could reasonably be ex¬ 
pected under circumstances—Caplun 
v. Arndt, 196 A. 631. 123 Conn. *585. 
119 A.L.R. 1037. 

Evidence held Insufficient 
To warrant inference that vehi¬ 
cle was driven at an unreasonable 
rate of speed —Hamilton v. Pinch, 
109 P.2d 852, 166 Or. 156, rehearing 
denied 111 P.2d 81. 166 Or. 156 

11. Testimony that “light showed 
green” and pedestrian went on was 
held testimony that light was in pe¬ 
destrian’s favor.—Ferguson v. Char¬ 
ts, 170 A. 131, 314 Pa. 164. 

Svldenoe held sufficient 

(1) In general. 

Iowa.—Robertson v. Carlgren, 234 N. 

W. 824, 211 Iowa 963 
La.—Wall v. AStna Casualty & Sure¬ 
ty Co., App., 167 So. 903. 

Va.—Nelson v. Dayton, 86 S.E.2d 
635, 184 Va. 754. 

(2) To establish that pedestrian 
had right of way at intersection. 
Conn.—Hoff berg v. Epstein, 36 A. 

2d 888, 130 Conn. 613—Foote v. 
E. P. Broderick Haulage Co., 195 
A. 191, 123 Conn. 296. 

D.C.—Gutshall v. Wood, 123 F.2d 
174, 74 App-D.C. 379. 


Fla—Baston v. Shelton, 13 
453, 152 Fla. 879. 

La.—Mahne v. Steele, App., 32 So.2d 
761. 

Va.—Nelson v. Dayton, 36 S E 2d 
535. 184 Va. 754—Sawyer v Blank¬ 
enship, 169 SE. 551, 160 Va. 651. 1 

(3) To warrant denial of recovery. 
Ill.—Warner v. Burke, 23 N.E.2d 393. 

302 Ill App. 85. 

Ohio.—Scott v. CIsmadi, 74 N E 2d 
563. SO Ohio App. 39—Moody v. 
Vickers, 72 N.E 2d 280, 79 Ohio 
App 212. 

Wis.—Weber v. Barrett, 298 N.W. 
53, 238 Wis. *50. 

(4) To sustain finding that pedes¬ 
trian lind started across street with 
green light in pedestrian’s favor so 
that motorist approaching on inter¬ 
secting street was negligent in fail¬ 
ing to give pedestrian the right of 
way notwithstanding light had turn¬ 
ed green in motorist’s favor before 
he reached the intersection.—Kerr v. 
Floyd, 169 P.2d 349, 25 Wash.2d 135. 

(5) To support finding that driv¬ 
er was negligent In failing to give 
right of way to pedestrian—Wap- 
pler v. Pacific Door & Manufactur¬ 
ing Co, 53 P 2d 738, 185 Wash. 241. 
Evidence held lnsuffloient 

To show that place of accident 
was within business or residence dis¬ 
trict within statute requiring driv¬ 
er to yield right of wiy to pedes¬ 
trian at reguja'* pedestrian crossing. 
—Nichols v. Smith, 111 S W.2d 911, 
21 TennApp. 478. 

12. Or.—Keys v. Griffith, 55 P.2d 
15, 153 Or. 190. 

13. Ind.—Elliott v. Kraus, 172 N.E. 
783, 92 Ind.App. 494. 

Ability to avoid accident 

In order to sustain verdict for mi¬ 
nor, plaintiff must point out evidence 
justifying men of ordinary reason 
and fairness in saying that driver 
could have avoided accident in ex¬ 
ercise of ordinary care.—Oland v. 
Kohler, 169 A. 411, 111 PaSuper. 
185—Gavin v. Bell Telephone Co., 
87 Pa.Super. 276. 

Evidence held sufficient 
(1) In general. 

Iowa.—Schlotterbeck v. Anderson, 26 
N.W.2d 340, 238 Iowa 208. 

La.—Tabary v. New Orleans Public 
Service, App., 142 So. 800, followed 
I in Boudreaux v. New Orleans Pub- 

316 


lie Service, 142 So. 802—Sarpy v. 
Mesman, 135 So. 915, 17 La.App. 
346. 

Minn.— ; Peterson v. Miller, 235 N.W. 
15, 182 Minn. 532. 

Mo.—Murphy v. Quick Tire Service, 
App., 47 S.W.2d 202 
Mont.—Burns v. Eminger, 2*61 P. 
613, 81 Mont 79. 

N.H —Marcoux v. Collins, 53 A.2d 
322. 

(2) To support verdict for plain¬ 
tiff. 

Conn.—Sherman v. William M. Ryan 
& Sons, 21 A 2d 378, 128 Conn 182 
—Gent she vsky v. Fishbone, 145 A. 
*54, 109 Conn 58. 

Hawaii.—Tsuruoka v. Lukens, 32 
Hawaii 263. 

Ky.—Goins v. Slushcr, 140 S.W.2d 
363, 282 Ky. 710. 

Mich—Guscinski v. Kenzie, 275 N. 

W. 820, 282 Mich. 204. 

N J.—Hinsch v. Amirkanian, 145 A. 

232, 7 N.J.Misc 274. 

N Y.—Hall v. Socony-Vacuum OH 
Co., 77 N.Y.S 2d 670, 273 App.Div. 
926—Cross v. Stibbs Transp. Lines, 
56 N.Y S 2d 253, 260 AppDiv. 893, 
affirmed 67 N E 2d 262, 295 NY. 
863—Toomey v. Juracka, 29'7 N.Y. 
S. 665, 251 App Div. 917. 

Pa —Crane v. Sadler, 96 Pa Super. 
217. 

S.D—Alendal v. Madsen, 275 N.W. 
352, 65 S.D. 502. 

(3) To establish negligence. 

U.S—Lewis v. McGill Interstate 
Exp, C.C.A.N.Y., 156 F 2d 230. 
Cal—Graf v. Harvey, 379 P 2d 348, 
79 Cal.App.2d 64—Ross v. Story, 
63 P.2d 760, 11 Cal.App.2d 307— 
McManus v. Arnold Taxi Corpo¬ 
ration, 255 P. 755, 82 Cal.App. 215. 
La.—Guillory v. Horecky, 1*68 So. 
481, 18*5 La. 21—Smith v. City of 
Alexandria, App., 178 So. 737— 
Giangrosso v. Schweitzer, 123 So. 
127, 10 La.App. 77*7. 

Mass.—Jette v. Longpre, 8 N.E. 2d 
601. 297 Mass. 264—Lyttle v. Mon- 
to, 142 N.E. 795, 248 Mass. 340. 
Mich.—Col varuso v. Stroh Brewery 
Co.. 8 N.W.2d 2G5, 301 Mich. 255. 
Minn.—Rye v. King, 246 N.W. 956, 
187 Minn. 587. 

N.J.—Dwyer v. New York Telephone 
Co., 135 A. 76, 4 N.J.Misc. 986— 
Balog v. F. M. Mitohell Motor Co.# 
130 A. 441, 8 N.J.Misc. 1000. 
N.Y.—Tonry v. De Paolo, 46 N.TA 


d. Injuries to Children 

Negligence In the operation of a motor vehicle re¬ 
sulting in injury to, or death of, a child mutt be proved 
by a preponderance of the evidence, but circumstantial 
evidence may be sufficient. 

In an action for injury to or death of, a child, 
as in other cases of negligent injury by motor ve¬ 
hicles, defendant’s negligence must be proved by 
a preponderance of the evidence, 13 and the ques- 

So.2d 
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tion cannot be left to surmise, conjecture, or imag¬ 
ination. 14 Circumstantial evidence may be suffi¬ 
cient; 16 and, where there are no eyewitnesses, the 
law requires only the highest proof of which the 
case is susceptible or that can reasonably be made. 16 


The rule requiring that negligence be proved by 
a preponderance of the evidence has been applied 
where the injury occurred while the child was 
crossing a street or way, 17 or where the injury oc¬ 
curred when the child suddenly ran into the path- 


2d 457, 267 App.Div. 877, appeal 
denied 47 N.Y.S.2d 485, 267 App. 
Div. 906. 

Pa.—Vogel v. Stupl, 53 A.2d 542, 
357 Pa. 253—Spring 1 v. Herrlman, 
191 A. 224, 126 Pa.Super. 241. 

R.I.—Bucci v. Butler, 53 A.2d 705. 
Va.—Virginia Stage Lines v. Spen¬ 
cer, 36 S.E.2d 622, 184 Va. 870— 
Thress v. Hackler, 154 S.E. 502, 
1*55 Va. 389. 

Wis.—Madison Trust Co. v. Helleck- 
son, 257 N.W. 691, 216 Wis. 443, 96 
A.L.R. 992. 

42 C.J. p 1233 note 27 [a] (6), (6) 

(4) To establish prima facie ease 
of negligence —Burnett v. Kansas 
City Public Service Co, 72 P.2d 72, 
146 Kan. 474. 

(6) To warrant inference of negli¬ 
gence. 

Mo—Sawyer v. Winterholder, 195 
■S.W.2d 659. 

N.Y.—Allen v. Stokes. 23 N.Y.S 2d 
443, 260 App.Div. 600, reargument 
denied 24 N Y S 2d 994, 260 App 
Div. 1007—Fury v. De Robertis, 40 
N.Y.S 2d 197. 

(6) To support verdict for defend¬ 
ant. 

Ky—Arthur v. Rose, 168 S.W.2d 652, 
289 Ky. 402. 

N.J.—De Lucia v. Bleha, 137 A. 428. 
5 NJMisc. 501. 

N.Y.—Aubrey v. Knight, 289 N.Y.S. 

28. 248 App Div. 801. 

Pa—Meagher v. Nolto, Com PI, 29 
Del Co. 497. 

R T —Bourre v. Texas Co., 154 A. 82, 
51 R.I. 254. 

(7) To sustain finding that driver 
was not negligent. 

Conn.—S&chonchik v. Bartlett, 158 
A. 895, 114 Conn. 727—Cantalint v. 
Felder, 153 A. 779. 112 Conn 692. 
D.C—Harris v. Roberson, 139 F.2d 
529. 78 U.S.App.D.C. 216. 

La.—Helo v. Lyons, App., 142 So. 805 
—Carter v. Carraway, 138 So. 143, 
18 La.App. 249. 

Evidence held lneuflolent 

(1) In general. 

Mass.—Christiansen v. John Han¬ 
cock Mut. Life Ins. Co., 59 N.E.2d 
89, 317 Mass. 771. 

Pa.—Rapczynskl v. W. T. Cowan, 
Inc., 10 A.2d 810, 188 Pa.Super. 
392. 

(2) To warrant recovery. 

Cal.—Moss v. Stubbs, 295 P. 572, 111 

C&LApp. 859, rehearing denied 296 
P. 86, 111 CaLApp. 359. 

La.—Payne v. Slebert, 4 La.App. 

•It 


Mass.—Franca v. Rubin, 168 N.E. 
99, 268 Mass. 590. 

N.Y.—Jones v. Good Roads Engineer¬ 
ing & Construction Co, 24 N.Y.S. 
2d 868, 260 App.Div. 1044—Martuc- 
ci v. Eskay Coal & Fuel Corpora¬ 
tion, 13 N.Y.S.2d 723, 257 App.Div. 
998, affirmed 25 N E.2d 984, 282 
N.Y. 642—Smith v. New York Du¬ 
gan Bros., 3 N.Y.S.2d 978, 254 App. 
Div. 743. 

Ohio.—City Ice & Fuel Co. v. Center, 
6 N E 2d 580, 64 Ohio App. 116. 
Pa—Stauffer v. Railway Exp. Agen¬ 
cy, 47 A 2d 817, 355 Pa. 24—Purdy 
v. Hazeltine, 184 A. 660, 321 Pa. 
459—De Fmncisco v. La Face, 194 
A. 511, 128 Pa Super. 538—Gavin 
v. Bell Telephone Co. of Pa., 87 
Pa.Suppr 276. 

R.I.—Willett v. Slocum, 131 A. '54 5, 
47 HI. 136—Smith v. Hopkins, 131 
A. 542. 

(3) To establish negligence. 

Ill.—Wall v. Greene, 62 N.E.2d 303, 
321 111 App. 161. 

Ind—Elliott v Kraus, 172 N.E. 783, 
92 Ind App 494 

Ky.—Coomor’s Adm'r v. Kentucky 
Transport Corp., 201 S W.2d 901, 
304 Ky. 6*30. 

Md.—Maas v. Sevick, 20 A.2d 169, 
179 Md. 491. 

(4) To sustain finding of driver’s 
negligence 

Iowa—Williams v. Cohn, 206 N.W. 

823, 201 Iowa 1121. 

NH.—Praded v. Magown, 190 A. 287, 
88 Nil. 405. 

Or—Simpson v. Hillman, 97 P 2d 
527, 163 Or. 357. 

Pa— Hulmes v Keel, 6 A 2d 64, 335 
Pa. 117—Kaschenbach v. Fergu¬ 
son, Com PI , 37 Luz Leg. Reg 29. 
Wis—Schmidt v. Ileim, 229 N.W. 33, 
200 Wis. 608. 

42 C.J. p 1233 note 27 [b] (2). 

(5) To support verdict or judg¬ 
ment for defendant.—Faucett v. 
Hensley, 171 NE. 352, 35 Ohio App. 
16—Fightmaster v. Mode, 167 N.E. 
407, 31 Ohio App. 273. 

14. Mass.—Rocha v. Alber, 18 N.E. 
2d 1018, 302 Mass. 155. 

Pa.—Martin v. Rotunnio, 167 A. 33, 
311 Pa. 487. 

15. N.H.—Summerfleld v. Wetherell, 
135 A. 147, 82 N.H. 513. 

N.Y.—Fury v. De Robertis, 40 N.Y. 
S.2d 197. 

16. Ill.—Schwanz v. <Sangamo Elec¬ 
tric Co., 13 N.E.2d 1007, 294 Ill. 
App. 395. 


17. Evidence held sufficient 

(1) In general.—Bullard v. Mc¬ 
Carthy, 195 A. 355, 89 N.H. 158. 

(2) To sustain judgment for plain¬ 
tiff 

Cal.—Hoy v. Tornich, 2'50 P. 566, 199 
Cal. 645—McCutcheon v. Thomp¬ 
son, 133 P.2d 422. 56 Cal.App.2d 
689. 

111.—Ogden v. Keck, 253 Ill.App. 444. 
N.J.—Rizio v. Public Service Elec¬ 
tric & Gas Co., 23 A.2d 585, 128 
N.J.Law 60. 

N.Y.— Fury v. De Robertis, 40 N.Y. 
S 2d 197. 

WVa.—Rogers v. Goforth, 2 S.E.2d 
903, 121 W Va. 239. 

(3) To sustain finding of negli¬ 
gence. 

Ark — Pattersom v Bell, 164 S W.2d 
902, 204 Ark 777. 

Cal—Harrison v. Gamatero, 125 P. 
2d 904, 52 Cal.App 2d 178—Fortier 
v. Hogan. 1 P 2d 23. 115 Cal App. 
60—Wilson v. Mardakls, 280 P. 
989, 100 Cal App 678— Wong Kit 
v. Crescent Creamery Co., 262 P. 
481, 87 Cal App 563 
Ill.—Crisler v. Zahart, 47 N K.2d 542, 
318 Ill.App. 220—McManus v Su¬ 
preme P»cverage Co , 5 N E 2d 590, 
287 Ill App. f>33—Ehrenhe m v. 
Yellow Cab Co, 239 Ill.App 403. 
Ind. —Gerking v. Johnson. 44 N.E. 

2d 90, 220 Ind. '301. 

La.—Seither v. Toter, App, 194 So. 
467—Bodm v. Texas Co. App, 186 
So 390—Igiesias v Campbell, App., 
170 So. 265. reinstated 175 So. 145. 
Md.—Ilenkolmann v. Metropolitan 
Life Ins. Co, 26 A.2d 418, 180 Md. 
*591. 

Mass—Fnyard v. Morrissey, 183 N. 

E. 154, 281 Mass. 1C6. 

Mich—Oakes v Van Zomeren, 238 
N.W. 177, 255 Mich. 372. 

Minn —Peterson v. Miller, 235 N.W. 
15, 182 Minn. 532. 

N.J.—Alisauskas v. Itro, 156 A. 336, 
9 N.J.Misc. 1057. 

N.Y.—Conrow v. Snyder, 214 NY.S. 
410, 215 App.Div. 603—Ramos v. 
Dixie Cab Corporation, 39 N.Y.S.2d 
591, 170 Misc. 287. 

Okl.—O. C. Cab Service Co. v. Az- 
kew, 79 P.2d 811, 183 Okl. <6. 

Pa—Reader v. May-Stern & Co., 7 
A.2d 379, 136 Pa.Super. 359—Arndt 
v. Brockhausen, 191 A. 362, 126 
Pa.Super. 269—Michael v. Kirch- 
ner, 11 Pa.Dist. & Co. 771, 41 Lane. 
L.Rev. 265. 

Tex.—Ramirez v. Salinas, Ci v .App., 
90 S.W.2d 891, error dismissed 117 
S.W.2d 56, 131 Tex. 637. 
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way of the vehicle, 18 as where the child ran into plied with respect to injuries to children playing, 
the street from in front of or ‘from behind a parked skating, or coasting in or near the street or way, 20 
or standing vehicle. 18 The rule has also been ap- 


Utah.—Van Cleave v. Lynch, 166 P. 

2d 244, 109 Utah 149. 

Va.—Sheckler v. Anderson. 29 S E. 
2d 86-7, 182 Va. 701—American To¬ 
bacco Co. v. Harrison, 27 S E.2d 
181, 181 Va, 800—R. F. Trant, Tnc. t 
▼. Upton, 165 S.E. 404, 159 Va. 
866. 

Wash.—Barlow v. Dereiko, 63 P.2d 
871, 188 Wash. 496. 

(4) To support verdict for defend¬ 
ant. 

Ala.—Conner v. Foregger, 7 So 2d 
856, 242 Ala 275. 

Cal.—Benson v. Burk. 97 P.2d 858, 
36 Cal App 2d 448—Walsh v. Van 
Tuyle, 69 F.2d 189, 21 Cal.App 2d 
302. 

D.C.—Steger v. Cameroh, 109 F.2d 
347, 71 App.DC. 202. 

Ill.—Edmiston v. Hampton, 42 N.E 
2d 963, 315 Ill.App 305. 

La.—Jamison v. State, App., 7 So.2d 
373. 

(5) To support conclusion that 
driver was not negligent 

Cal.—Do Nardi v. Palanca, 8 P.2d 
220, 120 Cal.App 371. 

La.—.Sanders v. Cascio, App., 24 So 
2d 884. 

N.C—Kedwine v. Bass, 2 S.E.2d 362, 
215 N.C. 4*67. 

Evidence held insufficient 

(1) To sustain verdict for plain¬ 
tiff. 

N.Y.—Constantinides v Manhattan 
Transit Co., 34 N.Y S.2d 600, 261 
App.Dlv. 147. 

N.C.—Threatt v. Railway Express 
Agency, 19 S E.2d 873, 221 N.C. 
211 . 

(2) To establish negligence of 
driver. 

La.—Fourmeaux v. Clark-Roscher 
Hardware & Supply Co., App, 17 
So.2d 731—Guillory v. United Gas 
Public Service Co., App., 148 So. 
274. 

N.Y.—Scanlon v. Temple, 74 N.E.2d 
463, 297 N.Y. 616. 

Wis.—Wachsmuth v. Wachsmuth, 
247 N.W. 327, 210 Wis. 683. 

18. ‘ Evidence held sufficient 

(1) To support verdict for plain¬ 
tiff.—Cimo v. KarstendJek, La.App., 
173 So. 548. 

(2) To establish negligence. 

La.—Edminston v. Terrill Bros. Gro¬ 
cery Co., 125 So. 495, 12 LAApp. 
373. 

Mass.—Bartley v. Almeida, 76 N.E. 
2d 22, 322 Mass. 104—Faircloth v. 
Framingham Waste Material Co., 
190 N.E. 609, 286 Mass. 320. 

(3) To support verdict for defend¬ 
ant. 

Fla.—Turner v. Seegar, 10 So. 2d 320, 
151 Fla. 643. 


La—Brooks v. Labruyere, App., 173 
So. 466. 

(4) To sustain flnding that driv¬ 
er was not negligent. 

Cal.—Bennett v Stein, 108 P.2d 694, 
42 Cal App 2d 237. 

Ill —Roberts v. City of Rockford, 
16 N.E 2d 668, 296 Ill App 46:*— 
Zink v. Brcese Grain Co., 260 111 
App. 281. 

La.—Vallery v. Teche Lines, App., 
166 So. 646. 

Mich —Braxton v. Gazdecki, 238 N 
W. 194, 255 Mich. 518. 

Evidence held insufficient 

(1) To establish negligence. 

Ky.—Hall’s Adm’x v. City of Greens- 
burg, 43 S.W.2d 660, 241 Ky 279 
Md.—Stafford v. Zake, 20 A 2d 141, 
179 Md. 460. 

Mass—Lynch v. Krancer, 21 N E 2d 
376, 302 Mass. 593—Baker v Da¬ 
vis. 12 N E 2d 816, 299 Mass 345 
Mieh—Colvaruso v Stroh Brewery 
Co, 3 N W 2d 261, 301 Mich 245 
Pa—I'upa v I-Ielvenstori, 25 A 2d 
702, 344 Pa. 453—Buffington v. 

Snyder, Com PI., 48 Pauph Co. 30. 
AVash —Haydon v. Bay City Fuel Co., 
9 1* 2d 98. 167 Wash. 212 

(2) To justify conclusion that 
driver should have anticipated that 
child would suddenly run out in 
front of vehicle.—Woods v. De Mont, 
77 N E 2d 220, 322 Mass. 233 

19. Evidence held sufficient 

(1) To establish negligence. 

La—Davies v. Consolidated Under¬ 
writers, App. 14 So 2d 404 
N.Y—Day v. Johnson. 39 N Y.S 2d 
203, 265 App Div 383. 

Pa.—Haas v. Wesley, 14 A.2d 179. 
140 Pa.Super. 453. 

Va—Carlton v. Martin, 1C8 S E. 348, 
ICO Va. 149. 

(2) To support verdict for defend¬ 
ant. 

Ky.—Burton v. Spurlock’s Adm’r, 171 
S W.2d 1012, 294 Ky. 336 
Ohio—Hattie v Shaheen, 174 N.E. 
20, 37 Ohio App. 50. 

(3) To sustain finding that driv¬ 
er was not negligent. 

Cal.—McKay v. Hedger, 34 P.2d 221, 
139 Cal.App. 266. 

La.—Jamison v. State, App., 7 So.2d 
373—Rodriguez v. Abadie, App., 
168 So. 515. 

Mo.—La Brie v. Lord, 45 A.2d 441. 
Wash.—Rettlg v. Coca-Cola Bottling 
Co., 156 P.9d 914, 22 Wash.2d 572. 

(4) To sustain flnding that de¬ 
fendant’s vehicle was not on wrong 
side of highway.—Jacobs v. Wil¬ 
liams, La.App., 160 So. 861. 

Evidence held not to establish neg¬ 
ligence 

I La. — Lopreore v. New Orleans Pub- 
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lie Service, App., 27 So.2d 787— 
Gauthier v. Foote, App., 12 So 2d 9. 
Mass.—Rose v. Sllveira, 63 N E.2d 
895, 318 Mass. 709—Foley v. Os¬ 
good, 199 N.E. 742, 293 Mass. 280 
N.Y—Wallach v. R Gray's Sons. 280 
NYS. 79, 244 App.Div. 873. 

Va—Clark v Hodges, 39 S.E.2d 252, 
185 Va. 431—Messick v. Mason, 157 
S.E 575, 156 Va. 193. 

20. Ind.—Elliott v. Kraus, 172 N.E. 

783, 92 Ind App. 494. 

Evidence held sufficient 

(1) To sustain verdict for plain¬ 
tiff. 

Ky—Rrysorn v Raum’s Adm’r, 47 S. 

W 2d 927, 243 Ky. 121 
Pa.—Kovacs v. Ajhar, 196 A. 876, 
130 Pa.Super. 149. 

Va—Fagg v. Carney, 165 S.E. 419, 
159 Va. 118. 

(2) To establish negligence. 

Ill —Stemkowski v. J H Patterson 
Co. 58 N.E 2d 463, 324 Ill App 318 
Iowa—Kallansrud v Libbey, 13 N. 

W 2d 684, 234 Iowa 700 
La —Guillory v. Horecky, 168 So 
481, 185 La 21. 

Mass—Towle v. Morin, 4 N E 2d 
34 8. 295 Mass. 583. 

Mont —Lesage v Largey Lumber 
Co, 43 P 2d 896, 99 Mont 372. 

N J —.Scott-Huntington v. Pearson, 
168 A 259, 11 N.JMise 642 
NY.—Scott v. New Yoik Dugan 
Bros. 66 N.Y.S 2d 387, 271 App. 
Div. 1015. 

Va—Harris v. Wright, 200 S.E. 697. 
172 Va. 67. 

42 CJ. p 1233 note 27 Ta] (3). 

(3) To sustain findings that driver 
was not negligent 

Cal—Burton v. Los Angeles Ry 
Corp, 180 P.2d 367, 79 Cal.App 2d 
605 

La—McMorris, for Use of MeMorris, 
v. Graham, App., 176 So. 630 
Mass—Rocha v. Alber, 18 N E 2d 
1018, 302 Massu 155 

(4) To show that alley in which 
boy was toasting was not place 
where drivers of vehicles along 
street might reasonably anticipate 
presence of children on sleds.—Ko- 
valchik v. Demo, 94 Pa.Super. 1-67. 
Evidence held insufficient 

(1) To establish negligence. 

•Iowa. —McBride v. Stewart, 290 N. 

W. 700, 227 Iowa 1273, 

Mass.—Luvera v. De Caro, 57 N.E. 

2d 548, 317 Mass. 222. 

Mich.—Door v. Valley Lumber Co., 
236 N.W. 910, 264 Mich. 694. 

N.H.—Praded v. Magown, 190 A. 
287, 88 N.H. 405. 

Pa.—Oland v. Kohler, 169 A. 411, 
111 Pa.Super. 185—Stickler v. 
Cat&nzaro, 86 Pa.Super. 68—Sal- 
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or walking along the street or way. 21 Further¬ 
more, the rule has been applied in the case of in¬ 
juries to children on the sidewalk, 22 and to bicyc¬ 
lists and tricyclists. 28 


The rule has also been frequently applied where 
the operator of the motor vehicle was allegedly neg¬ 
ligent in parking or starting up, 24 or with respect to 
lights, 26 with respect to signals, 26 or with respect 


lnger v. Peshlna, Com.Pl., 46 
Dauph.Co. 183. 

42 C.J. p 1233 note 27 [bl (2). 

(2) To require cons deration of ap¬ 
plicability of coasting statute in 
coaster’s action for injuries sustain¬ 
ed in collision with automobile, evi¬ 
dence being insufficient to establish 
motorist’s negligence.—Praded v. 
Magown. supra. 

21. Mo.—Gardner v. Turk, 123 S.W. 
2d 158, 343 Mo. 899. 

Evidence held sufficient 

(1) To support recovery. 

Cal.—Metcalf v. Homano, 257 P. 114, 
83 Cal App. 608. 

Ohio—Wilkeson v. Erskine & Sons, 
App , 70 N.E 2d *787. 

Va.—Myers v. Bush, 17 S.E.2d 382, 
178 Vo. 375. 

(2) To support finding or verdict 
that operator of motor vehicle was 
negligent—fiidak v. Tucker, 37 N. 
E 2d 495, 310 Mass. 163. 

(3) To warrant finding that Injury 
resulted from coincident acts of 
drivers of two vehicles.—Housley 
v. Noblett, 234 Ill.App. 69. 

22. Evidence held sufficient 

(1) To support finding of negli¬ 
gence. 

Ill.—Schwanz v. Sangamo Electric 
Co. 13 N E 2d 1007, 294 Ill App. 
395—Onysehuk v A. Vincent Sons 
Co. 277 Ill App. 414. 

Mo—Rosenkootter v. Fleer, 165 S.W. 
2d 157 

NJ—Botbyl v. Ott, 143 A. 646. 6 N. 
J.Misc. 1011. 

Pa.—Mansfield v. City of Philadel¬ 
phia, 42 A.2d 649, 362 Ta. 199. 

Va—Edgerton v. Norfolk Southern 
Bus Corp., 47 S.E.2d 409, 187 Va. 
642. 

Wis—De Groot v. Van Akkeren, 273 
N.W. 725, 225 Wls. 105. 

42 C.J. p 1233 note 27 [a] (4). 

(2) To support finding that de¬ 
fendant was not negligent—Wilcox 
v. Epstein, 161 P.2d 156, 65 Cal.App. 
2d 581. 

(3) To warrant inference of neg¬ 
ligence.—Biddle v. Ha Idas Bros., 190 
A. 688, 8 W.W.Harr., Del., 210. 

23. Neb.—Blxby v. Ayers, 298 N.W. 
533, 139 Neb. 652. 

Weight and sufficiency of evidence of 
negligence In collision with bicycle 
or motorcycle generally see infra 
subdivision n of this section. 
Evidence held sufficient 
(1) To establish negligence. 
Cal.— Wright v. Sniffln, 181 P.2d 676. 
80 Cal.App.2d 358 —Drake v. Rus- 
coni, 122 P.2d 606, 60 Cal.App.2d 


89—Long v. Bevers, 58 P.2d 1296, 
15 Cal.App.2d 47. 

Conn.—Johnson v. Shattuck, 8 A.2d 
229, 125 Conn. 60. 

Ga—Asphalt Products Co. v. 
Wright, 2 S.E.2d 818, 60 Ga.App. 
110 . 

Ill.—Johnson v. McKnight, 39 N.E. 
2d 700, 313 Ill.App. 260—Kava- 

naugh v. Tarret, 34 N E 2d 868, 310 
Ill.App. 429, reversed on other 
grounds 40 N E 2d 500, 379 Ill. 273. 
La—Walsdorf v. Perrett, App, 23 
So 2d 782. 

Mass—Minsk v. Pltaro, 187 NE. 

224, 284 Mass. 109. 

N.J.—Simnler v. Woolman, 15'5 A. 

768, 9 N.J Mlsc. 718. 

N Y —Hompyn v Penfleld Petroleum 
Products. 38 N.Y S.2d 661, 265 App. 
Dlv. 982. 

N C —Hood v. Orange Crush Bot¬ 
tling Co., 135 SE. 609, 192 N.C. 
827. 

Ohio—Sherburn v. Armstrong, App., 
42 N.E.2d 716 

Va.—Dickens v. Goode, 42 S E 2d 863, 
186 Va. 388—Piccolo v Woodford. 
35 S.E.2d 303, 184 Va. 432. 

Wash.—Everest v Riecken, 174 P.2d 
762, 26 Wash.2d 542—Rieger v. 

Kirkland, 111 P.2d 241, 7 Wash. 
2d 326. 

Wis.—De Groot v. Van Akkeren, 273 
N.W. 725, 225 Wls. 105 
C2) To warrant denial of recovery. 
Ill—Sullivan v. Union Transfer Co. 
of Omaha, 69 N.E.2d 738, 330 Ill. 
App. 133. 

Ky.—Lyons v. Great Atlantic & Pa¬ 
cific Tea Co, 193 S.W.2d 450, 301 
Ky. 827—Deegan v. Wilson, 157 S. 
W 2d 68. 288 Ky. 801. 

La—Williams v. Werner, App., 189 
So. 300 

N.C—Toney v. Henderson, 45 S.E 2d 
41, 228 N.C. 253. 

Utah.—Redd v. Airway Motor Coach 
Lines, 137 P.2d 374, 104 Utah 9. 

(3) To warrant conclusion that 
front of truck had passed children, 
and, as back wheel was passing, bi¬ 
cycle fell against truck.—Cantrell v. 
H. G. Hill Stores, La.App., 193 So. 
389. 

Evidenoe held insufficient 

(1) To show actionable negligence. 
Fla.—McClain v. Swearingen, 10 So. 

2d 564, 152 Fla 11. 

Pa.—Davis v. Moylan, 47 A.2d 641, 
354 Pa. 508—Klein v. Philadelphia 
Rural Transit Co., 188 A. 43, 320 
Pa. 548. 

Wis.—Batura v. Schwersinske, 295 
N.W. 698, 237 Wis. 208. 

(2) To establish that driver was 
not negligent.—Oran v. Kraft-Phe- 
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nix Cheese Corp., 58 N.E.2d 781, 814 
Ill.App. 463. 

31, EvttUnot held to eitoUlih negli¬ 
gence 

Ill.—Stine v. Union Electric Co. of 
Illinois. 2*6 N.E.2d 433, 305 IU.App. 
37. 

Mass — Fone v. Ellol&n, 7 N.E. 2d 737, 
297 Mass. 139. 

Minn.—McCarthy v. City of fit. Paul, 
276 N.W. 1, 201 Minn. 2-7*6. 

N.H —Marcoux v. Collins, 63 A-ld 
322. 

Evidence held not to establish neg¬ 
ligence 

U.S.—Demers v. Railway Express 
Agency, C.C.A.Mass, 108 F.2d 107. 
Ill —Conn v. Cooperative Trading 
Co., 22 N.E.2d 404. 301 Ill.App. 621. 
Mass.—O’Reilly v. Sherman, 11 N.B. 
2d 446, 298 Mass. 571. 

35. Evidence held sufficient 

To justify finding of negligence In 
operating automobile without proper 
lights.—Wilcox v. Wunderlich, 272 
P 207, 73 Utah 1. 

Weight and sufficiency of evidence 
of negligence as to equipment and 
lights generally see supra subdi¬ 
vision a (6) of this section. 

26. Evidence held sufficient 

(1) To establish negligence. 

Ala—In ter national Harvester Co. v. 
Williams, 133 So. 270, 222 Ala. 

589, followed in 133 So. 275, 222 
Ala. 59;>—Watson v. Ingalls, 119 
So. 667, 218 Ala 537. 

Conn.—Johnson v. Shattuck, 3 A.2d 
229, 125 Conn 60. 

Ca.—City Ice Delivery Co. v. Tur* 
ley. 360 SE. 517, 44 Ga App. 32. 

Ill —Stemkowski v. J. H. Patterson 
Co, 58 N.E 2d 463, 324 Ill.App. 318. 
Mich—Kinsler v. Simpson, 240 N.W. 
98, 257 Mich. 7. 

N.J.—Hinsch v. Amirkanlan, 145 A. 

232, 7 N.J.Misc. 2*74. 

N.Y.—Toomey v. Juracka, 297 NY. 
S. 665, 251 App.Div. 917—Ham¬ 
mer v. Bloomingdale Bros., 233 N. 
Y.S. 743, 215 App.Div. 308. 

Pa.—Haas v. Wesley, 14 A.2d 179, 
140 ra.Super. 453. 

Tenn.—East End Tire & Oil Co. V.- 
Mallory, 2 Tenn. App. 101. 

Utah.—Wilcox v. Wunderlich, 272 P. 
207, 73 Utah 1. 

Va—Edgerton v. Norfolk .Southern 
Bus Corp., 47 S.E.2d 409, 187 Va. 
642. 

42 C.J. p 3236 note 34 [a] (2). 

(2) To show that driver did not 
give signal.—Embry v. Reserve Nat¬ 
ural Gas Co. of Louisiana, 124 So. 
572, 12 La.App. 97. 
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to maintaining lookout,* 7 or where the alleged neg- i in relation to speed and control.** 
ligence of the operator of the motor vehicle was | 


(3) To support finding that de¬ 
fendant was not negligent in failing 
to give signal. 

Cal.—Wilcox v. Epstein, 151 P.2d 
158, <65 Cal.App.2d 581. 

Wis.—Hanes v. Hermsen, 286 NW. 
646, 205 Wis. 16. 

Evidence held insufficient 

(1) In general. 

Cal.—Keller v. Markley, 122 P.2d 
614, 60 Cal.App.2d 155. 

Tex.—Short v. Nehl Bottling Co., 
Civ.App., 145 S.W.2d 684. 

(2) To establish negligence. 

Ill.—Wall v. Greene, 62 N.E.2d 303. 

321 Ill.App. 161. 

Iowa.—McBride v. Stewart, 290 N. 

W. 700, 227 Iowa 1273. 

La.—Fourmeaux v. Clark-Boscher 
Hardware & Supply Co., App, 17 
So.2d 731. 

fl7. End.—-Elliott v. Kraus, 172 N.E. 

783, 92 Ind.App. 494. 

Weight and sufficiency of evidence 
of negligence as to signals and 
lookout generally see supra sub¬ 
division a (7) of this section. 
Evidence held to establish negligence 

(1) In falling to maintain proper 
lookout. 

Ark.—Patterson v. Bell, 164 S.W.2d 
902, 204 Ark. 777. 

Cal.—Gates v. McKinnon, 114 P 2d 
676, 18 Cal.2d 179—Rocha v. Gar¬ 
cia, 263 P. 238, 203 Cal 167—Drake 
v. Rusconi, 122 P.2d 605, 50 Cal 
App. 2d 89—Benson v. Burk, 9’7 P. 
2d 858, 36 Cal.App.2d 448. 

Iowa.—Hampton v. Burrell, 17 N.W. 

2d 110, 236 Iowa 79. 

Ky.—Kentucky-Virglnia Stages v. 
Tackett, 182 S.W.2d 226, 298 Ky 
78—Nickell v. Stewart, 163 SW. 
2d 39, 291 Ky. 4. 

La.—Seither v. Poter, App., 194 So. 
467—Ford v. Brewer, App, 186 
So. 905—Bodin v. Texas Co., App., 
186 So. 390—Iglesias v. Campbell, 
App., 170 So. 265, reinstated 175 
So. 145—Wyble v. Putfork, App., 
141 So. 77 G—Embry v. Reserve 
Natural Gas Co. of Louisiana, 124 
So. 572, 12 L&.App. 97. 

Mich.—Kinsler v. Simpson, 240 N. 

W. 98, 267 Mich. 7. 

Minn.—Peterson v. Miller, 235 N.W. 
15, 182 Minn. 632. 

Mont.—Burns v. Eminger, 276 P. 437, 
84 Mont. 39*7. 

N.H.—Robbins v. Green, 42 A. 2d 
690, 93 N.H. 384—Summerfleld v. 
Wetherell, 135 A. 147, 82 N.H. 613 
N.Y.—Ramos v. Dixie Cab Corpora¬ 
tion, 39 N.Y.S.2d 691, 179 Misc. 
287. 

Ohio.—Sears v. Lairson, 18 Ohio 
Supp. 82. 

Okl—O. C. Cab Service Co. v. Askew, 
79 P.2d 811, 183 Okl. 6. 


Pa.—Kovacs v. Ajhar, 196 A. 876, 
130 Pa.5uper. 149. 

Tex.—Temple Lumber Co. v. Living, 
Civ.App., 289 S.W. 746. 

Va.—Edgerton v. Norfolk Southern 
Bus Corp., 47 S.E.2d 409, 187 Va 
642—American Tobacco Co. v. Har¬ 
rison, 27 S.E.2d 181, 181 Va. 800. 
Wash.—Cleveland v. Grays Harbor 
Dairy Products, 74 F 2d 909, 193 
Wash. 122—Barlow v. Derciko, 63 
P.2d 371, 188 Wash. 405. 

Wis.—De Groot v. Van Akkcren, 273 
N.W. 725, 225 Wis. 105. 

(2) Failing to see plaintiff. 

Cal.—Harrison v. Gn matero, 125 P.2d 
904. 52 Cal.App.2d 178. 

Fla.—Vinlng v. American Bakeries 
Co., 159 So. 670, 118 Fla. 672. 

Ill.—Stemkowski v. J. H. Patterson 
Co, 58 NE.2d 463, 324 Ill App. 318 
—Schwanz v. Sangamo Electric 
Co., 13 NE.2d 1007, 294 Ill.App. 
395. 

Me.—Farrell v. HIdish, 165 A. 903, 
132 Me. 57. 

N Y.—Day v Johnson, 39 N.Y S 2d 
203. 265 App.Div. 383. 

Pa.—Derr v. Rich, 200 A. 599. 321 Ta 
502—Reader v. May-Stern & Co , 7 
A.2d 379, 136 Pa.Super. 3G9. 

Tenn.—East End Tire & Oil Co. v. 

Mallory, 2 Tenn App 101. 

Va.—riccolo v. Woodford, 35 S E.2d 
393, 1S4 Va. 432. 

Evidence held not to establish negli¬ 
gence 

Iowa.—McBride v. Stewart, 290 N.W. 

700, 227 Iowa 1273. 

Mass.—Rose v Silveira, 63 N E 2d 
895, 318 Mass. 709. 

Wis.—Batura v. Sch\ver3inske. 295 
N.W. 698. 237 Wis. 208. 

Evidence held sufficient 

(1) In general. 

Mo.—Murphy v. Quick Tire Service, 
App, 47 S.W.2d 202. 

N.H.—Robbins v. Green, 42 A.2d 690, 
93 N.H. 381. 

N Y —Conti v. Luchs, 73 N.Y.S.2d 
763, 272 App.Div. 1025. 

Ta.—Glover v. Struble, 48 A.2d 50, 
159 Pa.Super. 306. 

(2) To show that motorist was 
keeping proper lookout. 

La.—Carter v. Carraway, 138 So. 143, 
18 La.App. 249. 

Wis—Hanes v. Hermsen, 236 N.W. 
646, 205 Wis. 16. 

(3) To support inference that de¬ 
fendant failed to maintain proper 
lookout for bicyclist.—Sawyer v. 
Winterholder, Mo., 195 S.W.2d 659. 

Evidence held insufficient 

(1) In general.—Coulson v. Dis¬ 
cerns, 66 N.E.2d 728, 329 Ill.App. 28. 

(2) To show that driver kept neg¬ 
ligent lookout. 


Tex.—Short v. Nehl Bottling Co.. 

Civ.App., 145 S.W.2d 684. 

Wash —Haydon v. Bay City Fuel Co., 
9 P.2d 98, 167 Wash. 212. 

Wis.—Wachsmuth v. Wachsmuth, 
247 N.W. 327, 210 Wis. 683. 

28. N.Y.—Allen v. Stokes. 23 N.Y. 
S.2d 443, 260 App.Div. 600, reargu- 
ment denied 24 N.Y.S.2d 994, 260 
App.Div. 1007. 

Weight and sufficiency of evidence 
as to speed and control generally 
see supra subdivision a (8) of this 
section. 

Evidence held sufficient 

(1) In general. 

Wis.—Stoffle v. Hilker, 207 N.W. 685, 
189 Wis. 414, followed in 207 N.W. 
687, 189 Wis. 419. 

(2) To’ warrant verdict or judg¬ 
ment for plaintiff. 

Ga.—Jackson v. Ely, 194 S E. 40, 56 
GaApp. 763. 

La.—Cimo v. Karstendiek, App., 173 
So. 548. 

N.J.—Hinsch v. Amlrkanian, 145 A. 

232, 7 NJ.Misc. 274. 

N.Y.—Toomey v. Juraoka, 297 N.Y S. 

666, 251 App.Div. 917. 

Pa—Shiall v. Morgan, 195 A. 153, 129 
Pa.Super. 41. 

(3) To support verdict for defend¬ 
ant. 

Ala—Conner v. Foregger, 7 So.2d 
856, 242 Ala. 275. 

Fla—Turner v. Seegar, 10 So.2d 320, 
151 Fla. 643. 

Ill.—Edmiston v. Hampton. 42 N.E. 

2d 963. 315 Ill.App 305. 

La.—McMorris, for Use of McMorris, 
v. Graham, App.. 176 So 630. 

(4) To sustain finding that defend¬ 
ant was negligent in driving at dan¬ 
gerous speed. 

Ark.—Patterson v. Bell, 164 S.W.2d 
902, 204 Ark. 777. 

Ga—City Ice Delivery Co. v. Turley, 
160 SE. 517, 44 GaApp. 32. 

Ill.—Crisler v. Zahart, 47 N.E.2d 542. 
318 Ill.App. 220—McManus v. Su¬ 
preme Beverage Co., 5 N.E.2d 590, 
287 Ill.App. 633. 

Iowa.—Schlotterbeck v. Anderson, 26 
N.W.2d 340, 238 Iowa 208. 

La.—Seither v. Poter, App., 194 So. 
467—Ford v. Brewer, App., 186 So. 
905—Smith v. City of Alexandria, 
App., 178 So. 737—O’Fry v. Berdon, 
App., 149 So. 287—Wyble v. Put- 
fork, App., 141 So. 776. 

Mass.—Bonl v. Goldstein. 177 N.E. 

581, 276 Mass. 372. 

Neb.—Campbell v. Slater, 254 N.W. 
897, 127 Neb. 231. 

N.Y.—Day v. Johnson, 39 N.Y.S.2d 
203, 265 App.Div. 383. 

Ohio.—Sears v. Lairson, 18 Ohio 
Supp. 82. 

Okl.—O. C. Cab Service Co. v. Askew, 
79 P.2d 811, 183 OkL 6. 
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e. Injuries to Persona Working on or near 
Highway 

General rules as to the weight and sufficiency of 
evidence of negligence have been applied In actions for 
Injuries by motor vehicles to persons working on or near 
the highway. 

The general rule requiring that defendant's neg¬ 
ligence in the operation of a motor vehicle be 
proved by a preponderance of the evidence has been 
applied in actions for injuries by motor vehicles to 
persons working on or near the highway. 29 It is 
not essential that there be direct proof of defend¬ 
ant’s negligence before recovery may be had; proof 
may be furnished by the circumstances them¬ 
selves. 30 
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f. Injuries to Persons Moving to or from 

Streetcars 

Gsnsral rules as to weight and sufficiency of evidence 
of negligence have been applied In actions against the 
owner or operator of a motor vehicle for Injuring per¬ 
sons moving to or from streetcars. 

General rules as to the weight and sufficiency of 
evidence to establish negligence have been applied 
in actions against the owner or operator of a mo¬ 
tor vehicle for injuring persons moving to or from 
streetcars. 31 

g. Vehicles Traveling in Opposite Directions 

(1) In general 
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Pa—Fabel v. Hazlctt, 43 A.2d 373, 
157 Fa.Supcr. 416. 

Va.—Shecklor v. Anderson. 29 S E.2d 
867. 182 Vtt. 701. 

Wash.—Barlow v. Derelko, 03 P.2d 
371, 1S8 Wash 495. 

(6) To sustain finding that defend¬ 
ant was not n«'glig<‘nt. 

Cal—Binnott v. Stein, 108 T.2d 694. 
4 2 Cal.App 2d 237. 

La—Sanders v Cascio, App , 24 So.2d 
884—Jamison v. State, App. 7 So. 
2d 373 

ra.—Davldonis v. Philadelphia Gas 
Works Co.. 32 A.2d 301. 347 Ta. 
314 

Wls—Hanes v. Hermsen, 236 N.W. 
646, 205 Wls 16 

(6) To warrant finding that driver 
did not have vehicle under control. 
Pa—Kovars v. AJhar, 196 A. 876. 
130 Pa Super. 14 9 

Wash—Barlow v. Derelko, 63 P 2d 
371, 188 Wush. 495. 

Wis—Zoise v. Deprey, 31 N.AV.2d 
523, 252 Wis. 316 

Evidence held insufficient 

(1) In general. 

Ill —Coulson v. Discerns, 66 N.E.2d 
728, 329 111.App. 28. 

Iowa.—McBride v Stewart, 290 N.W. 

700, 227 Iowa 1273. 

Md.—Maas v. Sevlck, 20 A.2d 159, 
179 Md. 491—Stafford v. Zake, 20 
A.2d 144, 179 Md 460. 

(2) To establish negligence in 
driving at an excessive speed. 
U.S.—Madden v. U. S.. D.C.Fla., 76 

F.Supp. 41. 

Mass.—Rose v. Silveira, 63 N.E. 2d 
895, 318 Mass. 709—Franca v. Ru¬ 
bin, 168 N.E. 99. 268 Mass. 590. 
Neb.—De Griselles v. Gans, 219 N.W. 
285. 116 Neb. 835. 

89. Ill. — Johnson v. Englehardt, 256 
Ill.App. 657. 

Evidence hold to establish negligence 

Cal.—Amore v. Di Resta, 13 P.2d 986. 
125 Cal.App. 410—White v. Davis, 
284 P. 1086, 108 Cal.App. 531. 

Conn.—Farrell v. L. G. De Felice & 
Son, 42 A.2d 697, 182 Conn. 81— 
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Goodsell v. Brighenti, 24 A.2d 834, 
128 Conn 581. 

Ill.—Serio v. Bowman Dairy Co., 73 
N.E 2d 160, 331 Ill.App 372—Koch 
v. Barker, 41 N E 2d 329, 314 Ill. 
App 378—Dinwiddle v. Siefkin, 20 
N.E 2d 130, 299 Ill App. 316—Leoni 
v. McMillan, 6 N E 2d 742, 287 Ill. 
App. 579. 

Iowa.—Rcbmann v. Heesch, 288 N.W. 
695, 227 Iowa 566. 

Ky—Tate v. Hall, 57 S.W.2d 986, 
247 Ky. 843. 

La—Hare v. New Amsterdam Cas¬ 
ualty Co. App, 1 So 2d 439—Ellis 
v. Whltmeyer, App, 183 So 77. 

Me.—Tibbetts v. Dunton, 174 A. 453, 
133 Me. 128. 

Mass —Nicholas v. Lewis Furniture 
Co, 198 N.E. 753. 292 Mass. 500. 
Neb.—Sutton v. Inland Const. Co., 14 
■ N.W.2d 3S7. 144 Neb 721 
N.J.—Hughes v. English, 152 A. 4 73, 
9 N.J.MIsc. 28—De Witt v. Brown, 
145 A. 321, 7 N.J.Misc. 316. 
NY.—Tcdla v. Ellman, 300 N.Y.S. 
1061, 253 App.Div. 764, affirmed 19 
N E 2d 987. 280 N.Y. 24. 

Or—Ellenberger v. Fremont Land 
Co., 107 P.2d 837, 165 Or. 375. 

It I.—Segoe v. Cowan, 20 A.2d 270, 
66 RI. 445. 

Wis.—Walker v. Pomush, 238 N.W. 
859, 206 Wis. 46. 

42 C.J. p 1233 note 27 [a] (24), (25). 

Evidence held not to establish negli¬ 
gence 

Ill.—Huebner v. Goldblatt Bros., 5 
N.E 2d 614, 287 Ill.App. 630. 

La.—Bailey v. Reggie, App., 22 So.2d 
698—Jackson v. Crassons. App., 165 
So. 332. 

Pa.—Dahlman v. Petrovich, 156 A. 
897, 102 Pa.Super. 454, affirmed 161 
A. 550, 307 Pa. 298. 

30. Pa.—Vunak v. Walters, 43 A.2d 
536, 157 Pa.Super. 660. 

Test of whether circumstances of 
collision constitute the necessary af¬ 
firmative • proof of motorist’s negli¬ 
gence. is whether circumstances are 
such as to satisfy reasonable and 
well-balanced minds that accident re¬ 
sulted from motorist’s negligence.— 
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Vunak v. Walters, 43 A.2d 536, 157 

Pa Super. 660. 

31. Ga.—Hexter v. Burgess, 184 S. 
E. 769, 52 Ga App. 819. 

Weight and sufficiency of evidence of 
negligence as to street car passen¬ 
gers see infra subdivision m of 
this section. 

Evidence held to establish negligenoe 

Cal —Broad foot v. Leather Supply 
Co . 160 r.2d 59, 69 Cal.App.2d 729 
—Kingston v Hardt, 62 P.2d 1376, 
18 Cal App 2d 61—Richmond v. 
Moore. 284 P. 681, 103 Cal.App. 173 
—Wagnitz v. Scharetg, 265 P. 318, 
89 Cal App 611. 

Ky— Shatz v. Raiser, 158 S.W.2d 627, 
289 Ky. 297. 

La.—Murphy v. Gladney’s Inc., 124 
So. 780. 12 La App. 442. 

Me.—House v. Ryder, 150 A. 487, 129 
Me. 135—Day v. Cunningham, 133 
A. 855, 125 Me. 328. 47 A.L.R. 1229. 

Mass.—Spain v. Olkemus, 180 N.E. 
314, 278 Mass. 544. 

Minn—Russell v. Winters, 241 N.W. 
5S9, 185 Minn. 472. 

N.J.—Ryrie v. Lowe, 157 A. 245, 9 N. 
JMisc. 1059. 

N.Y.—Cohen v. City of New York, 
213 NY.S. 710, 215 App.Div. 382, 
affirmed 154 N.E 605, 243 N.Y. 561 

Pa.—Smith v. Shatz, 200 A. 620, 331 
Pa. 453—Maguire v. Doughty, 191 
A. 348, 326 Pa. 122. 

R.I.—Gannin v. Otis, 165 A. 440. 

Wash.—Atkeson v. Puget Transp. Co., 
247 P. 956, 139 W&gh. 552. 

42 C.J. p 1233 note 27 [a] (16), (16). 

Evidence held not to establish neg¬ 
ligence 

Cal.—Balasco v. Chick, 192 P.2d 76, 
84 Cal.App. 2d 802—Alexander v. 
Willis, 37 P.2d 620, 2 Cal.App.2d 
73. 

Fla.—Rubio v. Armour & Co., 116 So. 
40. 94 Fla. 761. 

Ill.—Fray v. Hale, 10 N.E.2d 870, 292 
Ill.App. 638. 

La.—Kemp v. Donnes, App., 82 So. 
2d 383. 

Pa.—Brooks v. Morgan, 200 A. 81 
331 Pa. 235. 
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(2) Lights, signals, and lookout 

(3) Speed and control 

(1) In General 

In actions for Injuries resulting from the collision of 
motor vehicles traveling In opposite directions, the de¬ 
fendant's negligence must be proved by a preponderance 
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of the evldenoe, but circumstantial evidence may be ef¬ 
ficient. 

As in other actions based on negligence, in an 
action for injuries resulting from the collision of 
motor vehicles traveling in opposite directions, de¬ 
fendants negligence must be proved by a prepon¬ 
derance of the evidence. 32 While circumstantial 


88 . Ark.—Arkmo Lumber Co. v. 
Luckett, 143 S.W.2d 1107, 201 Ark. 
140. 

111.—Gordon v. Current. 263 IU.App. 
435. 

Iowa.—Rich v. Herny. 269 N.W. 489. 
222 Iowa 465—Reimer v. Musel, 
251 N.W. 863, 217 Iowa 377. 

La. —Baden v. Globe Indemnity Co., 
App., 146 So. 784. 

Tex.—Markusfeld v. Zahn, Civ.App., 
99 S.W.2d 438, error dismissed. 

Substantial svidenca 

Plaintiff suing for Injuries In col¬ 
lision must show by substantial evi¬ 
dence that driver was negligent — 
Dunsmoor v. North Coast Transp. 
Co.. 281 P. 996. 154 Wash. 229, fol¬ 
lowed In 281 P. 996. 154 Wash. 700. 

Evidence held to establish negligence 

TJ.S.—Heald v. Milburn. C.C.A Ill. 
125 F.2d 8, certiorari denied Mil- 
burn v. Heald. 62 S.Ct. 1267, 316 
U.S. 681, 86 L.Ed. 1754, and G2 S Ct 
1268, 316 U.S. 681, 86 L Ed. 1754— 
Carroll v. Harrison, D O.Va., 49 F. 
Supp. 283, affirmed. C.C.A., 139 F.2d 
427. 

Cal.—Jackson v. Lactein Co., 288 P. 
781, 209 Cal. 620—Gardlni v. Arak¬ 
elian. 64 P.2d 181, 18 Cal.App.2d 
424—Bixby v. Pickwick Stage Co., 
21 P.2d 972, 131 Cal App. 739— 
MacPherson v. West Coast Transit 
Co.. 271 P. 609. 94 Cal.App. 403— 
Marston v. Pickwick Stages, 248 P. 
930, 78 Cal.App. 626. 

Ill.—Philpott v. Pftrhan, 44 NE.2d 
934, 316 Ill App. 278—Butler v. 

Illinois Highway Transp. Co., 266 
Ill.App. 486. 

La.—Griessen v. Cook, App., 164 So. 
260—Elliott v. Corell, App., 168 So. 
698—Porter v. Melancon, App., 146 
So. 513—Selby v. Manning, App.. 
145 So. 655—Marquez v. Le Blanc, 
App., 143 So. 108—Allen v. Camp¬ 
bell, App., 141 So. 827—Viator v. 
Talbot, 137 So. 84, 18 La.App. 124 
—Krousol v. Thieme, 128 So. 670, 
13 La.App. 680—Irwin v. Sibley, 
120 So. 65, 10 La.App. 210—Robin¬ 
son v. Landry, 1 La App. 617. 

He,—Atherton v. Crandlemire, 38 A. 
2d 303, 140 Me. 28. 

Mass.— Fitzgerald v. Packard, 58 N.E. 
2d ?u5, 317 Mass. 431—Nash v. 
Heald, 29 N.E.2d 7, 306 Mass. 518 
—Wall v. King, 182 N.E. 855, 280 
Mass. 577. 

Mich.—Ulvund v. Sogge, 264 N.W. 

202, 266 Mich. 648. 

Minn.—Oxborough v. Murphy Trans¬ 
fer ft Storage Co., 260 N.W. 305, 


194 Minn. 335—Honkomp v Martin, 
234 N.W. 638, 182 Minn. 404—Seitz 
v. Ciaybourne, 231 NW. 714, 181 
Minn. 4. 

N J.—Sharkey v. Kapusa, 135 A. 872, 
5 N J Misc. 203. 

N.Y.—Low v. Reinig, 5 N Y S.2d 548, 
254 App Div 920, reargument de¬ 
nied 7 N Y.S 2d 224, 255 App Piv. 
748, appeal denied--Tykwinskl v 
Buff & Buff. 258 N Y.S 823, 144 
Misc 438, affirmed 261 N.Y.S. 970, 
237 AppPiv 865 

Pa.-—Lookateh v. Robinson, 179 A 
66, 318 Pa. 546—Cherry v. Nus- 
baum, 149 A. 110. 299 Pa. 91. 

Tex—Kimbriel Produce Co v. Mayo, 
Civ.App., 180 S W 2d 504, error re¬ 
fused—Chance v Warlick. Civ 
App, 145 S.W 2d 283, error dis¬ 
missed, judgment correct—Duni- 
gan Tool & Supply Co. v. Whipple, 
Civ.App., 136 S W.2d 947, error 
dismissed. Judgment correct. 

Va—Carroll v. Hutchinson, 200 SE 
644. 172 Va 43—Chick Transit Cor¬ 
poration v. Edenton, 196 S E. 648, 
170 Va. 361. 

Wis.—Reardon v. Terrien, 252 N W. 
691, 214 Wis 267—Maderv Boehm, 
250 NW. 854, 213 Wis. 55, fol¬ 
lowed in 250 NW. 856, 213 Wis. 
62—Cot trill v Pinkerton, 248 N.W. 
124, 211 Wis. 310. 

Evidence held not to establish negli¬ 
gence 

U.S.—Price v. U. S., DCKy., 60 F. 
Rupp. C76. 

Cal.—Sinclair v. Harp, 63 F.2d 876, 
18 Cal App 2d 167—Sanford v 
Grady, 36 l\2d 652, 1 Cal.App.2d 
3G5, modified on other grounds and 
rehearing denied 37 P.2d 475, 1 
Cal App 2d 365. 

La.—Stout v. Nehi Bottling Co., 
App , 146 So. 720. 

N.H.—Bolduc v. Stein, 47 A.2d 107, 
94 N.H. 89. 

Wis.—Royer v. Saecker, 234 N.W. 
742, 204 Wis. 265. 

Evldenoe held sufficient 

(1) In general 

Ky.—Wolflnbarger v. Stanton, 295 S. 

W. 467, 220 Ky. 451. 

Md.—State, to Use of B&lderston, v. 

.Hopkins, 196 A. 91, 173 Md. 321. 
Mich.—Bielawski v. Nicks. 287 N.W. 
560, 290 Mich. 401—Osmalowski v. 
Dcyman, 229 N.W. 499, 249 Mich. 
586. 

# 

(2) To support verdict or judg¬ 
ment for plaintiffs. 

U.S.— Elzig v. Gudwongen, C.C.A. 
Minn., 91 F.2d 434. 
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Ark.—Bryant Truck Lines v. Silver 
Fleet of Memphis, Tenn., 91 S.W.2d 
287. 192 Ark. 286. 

Cal—Poe v. Lawrence, 140 P.2d 136, 
60 Cal.App 2d 125—Smith v. Brown, 
283 P. 132, 102 Cal.App. 477. 
Colo.—Knaus v. Yoder, 52 P.2d 1152, 
98 Colo. 1. 

Idaho.—Mintun v. Moorman, 259 P. 
1. 44 Idaho 658. 

Ill —Gunn v. Meyer, 267 Ill.App. 692. 
Ind —Dunbar v. Demaree, 2 N.E. 2d 
1003, 102 Ind.App. 585. 

Iowa—Pazen v. Des Moines Transp. 

Co, 272 N.W. 126, 223 Iowa 23. 
Kan —Cox v. Kellogg’s Sales Co., 95 
P 2d 531. 150 Kan. 561 
Ky.—Humphries v Gray, 203 S.W 2d 
8, 305 Ky 205—E. L. Martin & Co 
v. Hurt’s Adm’r, 62 S.W 2d 465, 250 
Ky. 235—Fromd v. Gividen, 24 S.W. 
2d 915. 233 Ky. 38. 

La—Lnvtgne v. American Auto Ins. 
Co, App, 32 So 2d 88—Mcaux v. 
Gulf Ins Co , App., 182 So. 158, fol¬ 
lowed in 182 So 164, two cases— 
Smith v. Ricks, App, 150 So 674— 
Hoggatt v Lampion, 123 So. 399, 
11 La App 47. 

Mich—Pembor v Marcus. 11 N W 2d 
889, 307 Mich 279—McDuffie v. 
Root, 1 NW.2d 544. 300 Mich 286 
—Barkman v Montague. 298 N.W. 
273, 297 Mich. 638—Miller v. Beas. 
ley, 237 N W. 47, 255 Mich 15— 
Prove v. Interstate Stages, 231 N. 
W. 41, 250 Mich. 478. 

Neb—Major v. Harrison, 272 N.W. 
201, 132 Neb. 363 

N.J.—Hebert v. Public Service Co¬ 
ordinated Transport, 156 A 921, 
9 N.J.Misc. 1138—Le Vay v. Bing- 
aman Motor Express Co, 151 A. 
418, 9 N.J Misc. 418—Apgar v. 

Campbell, 151 A. 77, 8 N.J.Mihc. 
517—McClave v. Barnaba, 144 A. 
190, 7 N.J.Misc. 112. 

N.Y.—Englberger v. Hulse, 25 N.Y.S. 
2d 510, 261 App.Div. 921, affirmed 
36 N.E.2d 693, 286 NY. 653—Bra- 
niss v. Passage, 300 N.Y.S. 755, 253 
App.Div. 739. 

Ohio.—Neal v. Schmidt, App., 39 N.E. 
2d 859. 

S.D.—Schumacher v. Storberg, 7 N. 

W.2d 141, 69 S.D. 103. 

Tex.—Chance v. Warlick, Civ.App., 
145 S.W.2d 283, error dismissed 
judgment correct. 

Vt.—Loomis v. Abelson, 144 A. 378, 
101 Vt. 469. 

Wash.—Shanahan v. International 
Stage Co., 3 P.2d 1092, 164 Wash. 
609—Archer v. Beverly, 272 P. 518, 
150 Wash. 174. 
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evidence which is as consistent with the theory that 
defendant was not negligent as with the theory that 
he was negligent will not support a verdict for 
plaintiff, 33 negligence may ordinarily be proved by 
circumstantial evidence. 34 The mere use of a pub¬ 
lic road for the purpose of its dedication is not evi¬ 
dence of negligence on the part of either driver of 


two colliding motor vehicles. 35 

The rule requiring that negligence be proved by 
a preponderance of the evidence has been applied 
where the collision occurred as a result of the al¬ 
leged negligence of defendant in failing to keep to 
the right. 36 So, general rules as to the weight and 
sufficiency of the evidence have been applied where 


WJs.—Hansberry v. Dunn, 284 N.W. 
556, 230 Wis. 626—Loelir v. Crock¬ 
er, 211 N.W. 299, 191 WIs. 422, fol¬ 
lowed in 211 N.W. 302, 191 Wis. 
429. 

Wyo—Kinney v Barnhlsel, 77 P.2d 
807. 53 Wyo. G8. 

(3) To sustain verdict or Judg¬ 
ment for defendant. 

Cal—Bowers v. Putman, 284 P. 470, 
103 Cal App. 289. 

Ill—Bcntkowski v. Bryan. 19 N E 2d 
841. 299 Ill.App. 217. 

Ky.—Hall’s Adm’r v Burton Produce 
Co. 88 S W 2d 938. 262 Ky. 36 
La—St Paul Fire & Marine Tns. Co. 
v. Lagatutta. App. 17 So.2d 741— 
Daniels v. Louisiana Power & 
Light Co., App, 171 So. 612. 
Mich—Zells v. Mara, 287 N.W. 418, 
290 Mich. 161. 

Ohio —Bachman v. Ambos, 79 N E 2d 
177, 83 Ohio App 141. 

(4) To support finding that de¬ 
fendant was not guilty of negligence. 
Ark.—Fields v. Freeman, 8 S.W 2d 

436, 177 Ark. 807. 

Cal.—Heslop v. KInjoun, 136 P.2d 
•621, 58 Cal App.2d 287 
La.—Bolin v. Cu>ler. 136 So. 779, 18 
La.App. 138. followed in 136 So 
781, 18 La App. 129. 

Evidence held insufficient 

(1) To support verdict or judg¬ 
ment for plaintiff. 

Cal.—Hamm v. San Joaquin & Kings 
River Canal Co, 111 P.2d 940, 44 
Cal.App 2d 47. 

Fla.—Stanley v. Powers, 169 So. 861, 
125 Fla. 322. 

Iil.—Yelmland v. Kaiser, 19 N.E 2d 

395, 298 Ill.App. 627. 

La.—Lanoix v. Home Indemnity Co. 

of New York, App. 13 So.2d 501 
Neb.—Bowers v. Kuglcr, 1 N.W.2d 
299. 140 Nob. 684. 

N.J—Chandler v. New York & Phil¬ 
adelphia Bus Line, 146 A. 684, 7 
N.J.Misc. 601—Boreth v. Kissel- 
man, 146 A. 683, 7 N.J.Misc. 922. 

(2) To support verdict or judg¬ 
ment for defendant. 

Cal.—Hamm v. San Joaquin & Kings 
River Canal Co., Ill P.2d 940, 44 
Cal.App.2d 47. 

Ill.—Kaiser v. Kielsaas, 19 N.E.2d 

396, 298 Ill.App. 627. 

(3) To support finding that driver 
of approaching vehicle was negligent. 
Conn.—Nichols v. Nichols, 13 A.2d 

591. 126 Conn. 614. 

La.—Lorance v. Smith, 188 So. 871, 
173 La. 883. 


(4) To warrant inference of neg¬ 
ligence —Borrinl v. Pevely Dairy Co., 
Mo.App., 183 S.W.2d 839. 

(5) To overcome presumption of 

defendants’ negligence.—Betts v. 

Queens Farms Dairy Co., 295 N.Y.S. 
78, 162 Misc. 583. 

33. Pa.—Burger v. Fischer Baking 
Co, 12 A 2d 14, 338 Ta. 110. 

34. Ark —Phillips Motor Co. v. 

Price, 165 SW 2d 251, 204 Ark. 827. 

Position that vehicles occupy after 

a collision is not conclusive as to the 
manner in which the collision oc¬ 
curred.—Lanoix v. Home Indemnity 
Co. of New York, La App., 13 So.2d 
501. 

35. Tex—Phoenix Refining Co. v. 
Walker, CIv.App., 108 S W.2d 323, 
error dismissed. 

36. Ark.—Phillips Motor Co v. 

Trice, 165 S.W.2d 251, 204 Ark. 
827. 

Iowa—Rich v. Horny, 269 N.W. 489, 
222 Iowa 465. 

La—Seriber v. Chaffin, App, 191 So. 
'566—Anderson v. Stiuve, App., 
152 So. 814. 

Pa.—Burger v. Fischer Baking Co , 
12 A.2d 14, 338 Pa. 110. 

Wash—S eh alow v. Oakley, 139 P. 
2d 296. 18 Wash.2d 347. 

Evidence held to establish negli¬ 
gence 

U.S —Keal Driveway Co. v. Car & 
General Ins. Corp., CCA.Fla, 145 
F 2d 345—Heald v. Milburn, C C.A. 
Til, 125 F 2d 8, certiorari denied 
Mil burn v. Heald, 62 S.Ct. 1267, 
31C U.S. 681, 86 LEd. 1754, and 62 
SCt. 1268, 316 IJ.S. 681, 86 LEd. 
1754—Trucking, Inc., v. Krotzer, 
C.C.A.Ohlo, 106 F.2d 447—Parmiter 

V. U. S., D.C Mass., 75 F Supp 823 
—Peach v. U. S., D.C.Pa., 7'5 F. 
Supp. 218—Sitton v. Lindley, D.C. 
Mo , 39 F Supp. 853. 

Ark—Missouri Pac. Transp. Co, v. 
Mitchell, 13-7 S.W 2d 242, 199 Ark. 
1045. 

Cal.—Temple v. De Mirj Ian, 125 P.2d 
544, 51 Cal.App.2d 559—Jansen v. 
Sugiyama, 85 P.2d 476, 29 Cal.App. 
2d 717—Moniz v. Bettencourt, 76 
P.2d 635, 24 Cal App.2d 718—White 
V. Kretz Bros., 10 P.2d 3 98, 122 
C&l.App. 197—Robinson v. Thorne- 
will, 297 P. 28, 112 Cal.App. 498— 
Monroe v. Switzer, 267 P. 125, 
91 Cal.App. 364. 

Conn.—Malon v. Adley Express Co., 
173 A. 159, 118 Conn. 665—Bolin- 
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sky v. Shobnnsky, 3 72 A/ 922, 118 
Conn. 703—Flynn v. Peracchio, 
170 A. 926, 118 Conn. 124. 

Fla.—Union Bus Co. v. Bowen, 184 
So. 17, 134 Fla 254. 

Ga.—Spalding Lumber Co. v. Hemp¬ 
hill. App., 47 S K 2d 514. 

Ill.—Phllpott v. Parham, 44 N.E.2d 
934, 316 Ill.App 278—Susemiehl v. 
Red River Lumber Co., 28 N.E.2d 
743, 306 Ill App. 430. 

Kan—Meneley by Myers v. Mont¬ 
gomery 64 P 2d 550, 14'5 Kan. 109 
—-Caldwell v. Schlatter, 37 P.2d 
13, 140 Kajn. 396—Baxter v. Caw- 
ker Tp. Mitchell County, 257 P. 
229, 123 Kan. 672. 

Ky—Hollis v. Bourne, 167 S.W.2d 
50, 292 Ky 578—Rnbold V. Gon- 
yer. 148 £ \V 2d 728, 285 Ky. 618 
La—Roper v Brooks, 9 So.2d 486. 
201 La. 135--Bituminous Fire & 
Marine Ins Co. v. Travelers In- 
dem Co , App., 33 So.2d 104—Au¬ 
tomobile Ins Co. of Hartford, 
Conn, v. Barnard. App.. 30 So.2d 
142—Clemens v Southern Advance 
Bag & Paper Co, App., 20 So 2d 
749—Aguillard v. State, App., 7 
So 2d 645—Prevost v Smith, App. 
197 So 905—Watson v. Hightow¬ 
er, App, 181 So. 612—Crysel v. 
Gifford-Hill & Co., App, 158 So. 
264—Miller v. Hortman-Salme-n 
Co, App, 145 So. 786—McCullough 
v. Billcaud, 140 So. 63, 19 La App. 
193—Culpepper v. Jordan, 3 24 -So. 
531, 11 La App. 620—Edwards v. 
Cappel Motor Co., 8 La.App. 344 
—Ellis v. Collet a, 1 La App. 369 
Me—Chenery v. Russell, 167 A. 867, 
132 Me 3 30. 

Mass.—Kerr v. Peveau, 40 N.E.2d 
872, 311 Mass. 210 

Mich.—In re Olney’s Estate, 14 N. 

W 2d 5'74, 309 Mich. 65. 

Minn—Ranum v. Swenson, 19 N.W. 

2d 327, 220 Minn. 170. 

N.J.—Rafferty v. Public Service In¬ 
terstate Transp. Co., 186 A. 575, 
14 N J.Misc. -643. 

Okl.—Chambers v. Cunningham, '5 P. 

2d 378, 153 Okl. 129, 78 A.L.R. *905. 
Pa.—Butler v. Del Favero, 176 A. 

765, 116 Pa.Super. 534. 

R.I.—Urquhart v. Marty, 200 A. 456, 
61 R.I. 102. 

Tex.—Killern v. Stanford, Civ.App., 
170 S.W.2d 792, error refused— 
Collins v. Smith, Civ.App., 170 S.W. 
2d 562, affirmed 175 S.W.2d 407, 
142 Tex. 36—Dunigan Tool & Sup¬ 
ply Co. v. Whipple, Civ.App., 136 S. 

W.2d 947, error dismissed, Judg- 
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the action is based on the alleged negligence of de- | fendant in the operation of his motor vehicle on 


ment correct—Western States Gro¬ 
cery Co. v. Smith, Clv.App. f 114 S. 
W.2d 419, error dismissed. 

Wash.—Bernard v. Portland Seattle 
Auto Freigrht, 118 P.2d 167, 11 
Wash. 2d 1*7—Tutewiler y. Shannon, 
111 P.2d 216, 8 Wash.2d 23. 

Wls.—Qulnnell v. Bowen, 16 N.W.2d 
415, 246 Wls. 6—Piesik v. Deuster, 
11 N.W*. 2d 858, 248 Wls. 698- 
Booth v. Frankenstein, 245 N.W. 
191, * 209 Wis. 862—Zastrow v. 
Schaumburgrer, 245 N.W. 202, 210 
Wis. 116—Zillmer v. Delsmann, 
212 N.W. 268, 192 Wis. 147. 

42 C.J. p 1236 note 37 r«] (3). 
Evidence held not to establish neg¬ 
ligence 

(1) In general. 

111.—-Beery v. Breed, 36 N.E 2d '591, 
811 Ill.App. 469. 

Ky.—Hollis v. Bourne, 167 S.W.2d 
60, 292 Ky. 578. 

La.—Barton v. Phelan Co, App., 200 
So. 608, certiorari den ed 62 SCt 
. 109, 814 U.-S. 613, 86 LEd 493— 

Thibodauz v. Pittman Bros Const 
Co., App., 199 So. 159—Middleton 
V. Scalfe, App, 190 So 829. fol¬ 
lowed In Midyett v. Scaife, 190 So. 
832. 

N.Y—Farrell v. Kory, 282 N.Y R 
355, 245 AppDiv. 901. 

N.C.—Brown v L. H. Bottoms Truck 
Lines, 47 S.E 2d 711, 229 N C. 122. 
Ohio.—Collins v. Zimmciman, App, 
67 N.E 2d 245. 

Tenn—Webster v. Trice, 133 S.W.2d 
621, 23 Tcnn.App. 365 

(2) In failing: to stop when dis¬ 
covering: that automobile was ap¬ 
proaching: on wrong side of highway 
—O’Mally v Eagan. 2 P.2d 1063, 43 
Wyo. 233, 77 A L H 582. rehearing 
denied 5 P.2d 276, 43 Wyo. 350. 

(3) In not discovering: sooner that 
approaching automobile on wrong 
side of highway would not turn to 
rigrht.—O’Mally v. Eagan, supia 

(4) In turning to left to avoid 
approaching automobile on wrong 
side of highway.—O'Mally v. Eagan, 
supra—42 C J. p 1236 note 37 [bj 
( 6 ). 

Evidence held sufficient 

(1) In general. 

Cal.—Hethertngton v. Crossloy 
Transp. Co., 191 P.2d 463, 84 Cal. 
App.2d 722. 

Xja.-*-Travelers Fire Ins, Co. v. Mea¬ 
dows, App., 13 So.2d 637—Nare- 
more v. Beene Motor Co., App., 159 
So. 426. 

Md.—Wolfe v. State, for Use of 
Brown, 194 A. 832, 173 Md. 193. 
Wls.—-Hamilton v, Relnemann, 290 
N.W. 194, 233 Wls. 572—Hansber- 
ry v. Dunn, 284 N.W. 556, 230 Wis. 
626. 

(2) To establish a prlma facie 
ease for plaintiff. 


Mich.—Anderson v. Kearly, 20 N.W. 

2d 728, 312 Mich. 566. 
i Pa.—Davin v. Levin, 55 A.’2d 364, 
367 Pa, 554. 

Wis.—Zelnemann v. Gasser, 29 N.W. 
2d 49, 251 Wjs. 238—Hamilton v. 
Relnemann, 290 N.W. 194, 233 Wis. 
572. 

(3) To support verdict or Judg¬ 
ment for plaintiff. 

Conn—Warren v. City of Bridge¬ 
port, 28 A.2d 1, 129 Conn 355- 
Willows v. Snyder, 164 A. 385, 116 
Con*n. 213. 

Ill—Ambuehl v Steiner, 32 NE 2d 
994, 309 Ill.App. 437—Rutowlcz v. 
United Motor Coach Co, 261 Ill. 
App. 377. 

Ind —Lee Bros. v. Jones, 34 N E 2d 
308, 114 Ind.App. 688—Smith v. 

Keyes, 9 N E 2d 119, 103 Ind.App. 
487. 

Iowa.—Pazen v. Des Moines Transp. 

Co. 272 N.W. 126, 223 Iowa 23 
Kan—Thomas v. Meyer, 95 P 2d 267, 
150 Kan 587 

Kv— Bohn v. Sams, 193 S.W 2d 459. 
302 Ky 63—Jones v. Sharp's 

Adm’r. 139 SW.2d 731, 262 Ky. 

638, followed in Jones y. Vance, 
139 S W 2d 735. 282 Ky. 646 
La—llrown v. Dickson, App, 3 So. 
2d 562—Berard v. Rullmrd, App., 
3 99 So. 674—American Employ¬ 
ers’ Ins Co v. Oiardina, App, 189 
So 145—Travis v. Lavigne, App., 
161 So 912 

Mass —Mazmanian v. Kuken, 189 N. 

E. 815, 285 Mass. 516. 

Mich—Anderson v. Kearly, 20 N.W. 

2d 728. 312 Mich. 666. 

Mont —Coolidgc v. Meagher, 46 P. 

2d 6R4, 100 Mont. 172. 

Neb—Jones v. Mo-Cully, 285 NW. 
651, 136 Neb. 206—bederman v. 
Summers, 282 N.W. 261, 135 Neb 
453—Eehternach v. Widick, 276 N. 
W. 162, 133 Neb 643. 

N.Y.—Clifford v. Sadlowski, 50 N.Y. 
S.2d 642. 268 App l)iv. 941—Heath 
v. Adirondack Transit Lines, 32 N. 
Y S 2d 409, 263 App.Div. 920— 

Hess v. Magee-Iioss Motor Corpo¬ 
ration, 298 N.Y.S. 834, 252 App. 
Div. 807—Fitzgerald v. Middle- 
brook, 291 N.Y.S. 193, 249 App.Div. 
701. 

N.D.—Pearce v. Hanlon, 233 N.W. 
840, 60 N D. 231. 

S.D—Kerr v. Basham, 264 N.W. 187, 
64 S.D. 27. 

Wis—Hamilton v. Relnemann. 290 
N.W. 194. 233 Wis. 572—Phillips v. 
Saecker, 234 N.W. 745, 204 Wis. 
273. 

(4) To support verdict for defend¬ 
ant. 

Ill.—Mondin v. Decatur Cartage Co., 
60 N.E 2d 38, 325 Ill.App. 332. 
Kan.—Nichols v. Derry, 118 P.2d 
537, 154 Kan. 305. 
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La.—Henderson v. Marmande, App., 
177 So. 827. 

Neb.—Harrell v. People's City Mis¬ 
sion Home, 267 N.W. 344, 131 Neb. 
138. 

Okl.—Walker v. Oklahoma Natural 
Gas Co., 107 P.2d 997, 188 01:1 
241. 

R.I.—Antociccio v. Stanley, 191 A. 
498. 58 R.I. 118. 

Wash —Schalow v. Oakley, 139 P 
2d 296, 18 Wash.2d 347—B^tes v. 
Olsen. 292 P. 1106. 159 Wash. 315. 
Wis—Martin v. Barry Transfer & 
Storage Co., 27 N.W.2d 719, 250 
Wis. 574 

(5) To sustain finding that defend¬ 
ant's vehicle was being driven on 
left side of road at or immediately 
before time of accident. 

U.S —Blaszyk v. Eastern Auto For¬ 
warding Co., C.C.A.N.Y., 134 F.2d 
600. 

Cal.—Scaletta v. Silva, 126 P.2d 898. 
52 Cal App 2d 730—Jones v. O’Neal, 
122 P.2d 589, 60 Cal.App.2d 76. 
Colo.—Campbell v. Trate, 149 P.2d 
380, 112 Colo. 265. 

Conn.—Friedrich v. Marino, 172 A. 
782. 118 Conn. 385. 

Ill—Ohicago-Rockford Motor Exp. 
v. CagnonI, 79 N.E.2d 839, 334 HI. 
App 623—Shennan v. Chrispens 
Truck Lines, 44 N E.2d 339, 316 
Ill.App. 160. 

Ky.—Combs v. Stewart, 190 S.W.2d 
861. 301 Ky. 50. 

La.—Masaracchia v. Inter-City Ex¬ 
press Lines, App, 162 So -22l— 
Dunnington v. Sable, App, 148 So. 
724—Lacy v. Lucky, 140 So 857, 
19 La.App. 743—Glover v. Southern 
Transp. Co., 133 So. 474, 16 La 
App. 63. 

Mich—Bachand v. Rosemurgy, 246 
N.W. 212, 261 Mich. 619. 

Minn.—Leifson v. Henning, 298 N.W. 
41, 210 Minn. 311—Harrsch v. Bre- 
ilien, 232 N.W. 710, 181 Minn 400. 
Neb—Moore v. Krejci, 297 NW. 913, 
139 Neb. 562—Hill v. Interstate 
Transit Lines, 288 N.W. 608, 137 
Neb. 110. 

Tex—Newlin v. Smith, Civ.App., 142 
SW.2d 610, reversed on other 
grounds 150 SW.2d 233, 136 Tex. 
260—Miller v. Wyrick, Civ.App., 96 
S.W.2d 253, error dismissed. 

Wis.—Hansberry v. Dunn, 284 N.W. 

556, 230 Wis. 626. 

Bvldenoe held i&inflolnt 
(1) In general. 

Cal.—Sills v. Forbes, 91 P.2d 246, 
33 Cal.App 2d 219—Held v. Jirdon, 
42 P.2d 1046. 5 Cal.App.2d 631. 
La.—Lee v. Perrin, App., 192 So. 
387. 

Me.—Morin v. Carney, 165 A. 166, 
132 Me. 25. 

Mich.—Loucks v. Fox, 246 N.W. 141, 
261 Mich. 338. 

Wis.—Uren v. Purity Dairy <^0. # 32 
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three-lane 87 or four-lane 88 highways, around cor- in the operation of the motor vehicle over bridges 
ners or curves , 88 or where it is based on negligence and culverts . 40 


N.w.2d 615, 252 Wis. 446, rehear¬ 
ing denied 33 N.W.2d 213, 2*52 Wis. 
446. 

(2) To sustain verdict or judg¬ 
ment for plain tiff. 

Ky.—Union Underwear Co. v. Bar¬ 
nett, 148 S.W.2d 339, 285 Ky. 488. 
Md.—Shafer v. State, for Use of 
Sundergill. 189 A. 273, 171 Md. 506. 
Mich.—Patterson v. Thatcher, 263 N. 

W. 882, 273 Mich. 597. 

N.Y.—Klep v. McMackin, 288 NY.fi, 
619, 248 App.DJv 741. 

Tex.—Wells v. Texas Pac. Coal & 
Oil Co., 164 S.W.2d 660, 140 Tex. 
2 . 

(3) To sustain verdict or judg¬ 
ment for defendant—Sal era v. 
Schroedcr, 237 N.W. 180, 183 Minn. 
478 

(4) To establish that vehicle was 
traveling on wrong side of high¬ 
way. 

U.S.—Wolkin v. Cadegan, D.C.Me., 39 
FSupp 610—O’Hara v. Dodge 

Bros. DC.Nev., 35 F.Supp. 792. 
Tex—Markusfeld v. Zahn, Civ.App., 
99 S W.2d 438, error dismissed. 
Wis.—Ernst v. Karlman, 8 N.W.2d 
280, 242 Wis. 516. 

Conclnslveness of proof 

(1) Proof of violation of statute 
requiring driver to keep on right 
side of highway when meeting an¬ 
other vehicle does not conclusively 
establish negligence 

U S.—Brinegar v. Green, C.C.A Iowa, 
117 F.2d 316. 

Ind.—Jones v. Cary, 37 N.E 2d 944. 
219 Ind 268. 

Iowa.—Christenson v. Northwestern 
Bell Telephone Co. 270 N.W. 394, 
222 Iowa SOS—Wilson v. Long. 266 
NW 482, 221 Iowa 668—Hoover v. 
Haggard, 260 NW. 540, 219 Iowa 
1232—Ryan v. Perry Rendering 
Works, 245 N.W. 301, 215 Iowa 363 
—Cooley v. Killingsworth, 228 N. 
W. 880. 209 Iowa 646. 

Mass.—Coates v. Bates, 164 N.E. 448, 
265 Mass. 444. 

(2) But unexplained fact that mo¬ 
torist is on wrong side of road at 
time of collision has been held con¬ 
clusive evidence of carelessness.— 
Brown v. Sanborn, 158 A. 855, 131 
Me. 53. 

(3) Prima facie evidence of neg¬ 
ligence see supra 5 511 (4). 

87. U.S.—Peach v. U. S., D.C.Fa., 75 
F.Supp. 218. 

Svldenoe held to establish negli¬ 
gence 

(1) In driving in middle traffic 
lane where lane to right was free of 
trafllc.—'Robbiano v. Bo vet, 24 P.2d 
466, 218 Cal. 589. 

(2) In falling to return from cen¬ 
ter to proper lane after passing an¬ 


other vehicle.—Salgado v. Matsul, 
119 P.2d 777, 48 Cal.App.2d 230. 

(3) Of drivers of both vehicles 
when one vehicle turned into center 
strip to pass another and collided 
with automobile which had first oc¬ 
cupied the center strip—Lozier v. 
Preston, 12 N.Y.S.2J 388, 257 App. 
Div. 900. 

Evidence held not to establish negli¬ 
gence 

Cal.—Warwick v. Maneely, 3 04 P.2d 
831, 40 Cal App 2d 235, followed in 
104 P.2d 838, two cases, 40 Cal. 
App.2d 812 and 104 P.2d 838, 40 
Ca1.App.2d 813. 

Evldenoe held sufficient 

(1) In general. 

Cal —-Salgado v. Matsui, 119 P.2d 
777, 48 Cal App.2d 230. 

Ohio.—Hubbard v Cleveland, Colum¬ 
bus & Cincinnati Highway, 76 N E. 
2d 721, 81 Ohio App. 445. 

(2) To warrant verdict for plain¬ 
tiff. 

Ind —Wahl Co. v. Compton, 36 N.E. 

2d 94 2, 109 Ind App. 631. 

Pa.—Clark v. Kumsey, Com.PI., 28 
Del.Co. 181. 

(3) To support verdict denying 
recovery.—Williams v. Crcenc, 2-6 S. 
E 2d 89, 181 Va. 707. 

Evidence held insufficient 

To prove conclusively that colli¬ 
sion occurred in center lane rather 
than outside lane —Keck v. Hink- 
ley, 6 A 2d 165, 90 N H. 181. 

38. Evidence held sufficient 

(1) To authorize recovery for in¬ 
juries and damages arising from col¬ 
lision in four-lane highway on 
ground that defendant's vehicle left 
Its side of highway and crossed cen¬ 
ter line. 

Ark—Schwam v. Reece, 210 S.W.2d 
903. 

La—Stelly v. Prather, App, 182 So. 
171. 

Utah.—Thomas v. Sadlcir, 162 P.'2d 
112, 108 Utah 552. 

(2) To authorize verdict for de¬ 
fendant.—Cochran v. Koller, 33 N. 
E.2d 930, 310 Ill.App. 91. 

39. Evidence held to establieh neg¬ 
ligence 

(1) In general. 

Cal.—Corcoran v. Ward, 1 P.2d 455, 
115 Cal.App. 180—Ivie v. Enter¬ 
prise Poultry Farm, 275 P. 614, 97 
Cal.App. 242. 

La.—Smythe v. Great Am. Indem. 
Co., App., 35 So.2d 267—Waller v. 
Hutchinson, 126 So. 565, 12 La.App. 
■537. 

Mo.—Stone v. Garrett Const. Co., 
App., 92 S.W.2d 951. 

(2) In falling to remain on own 
side of the road. 


U.S.—Parmiter v. U. S., D.C.Mass., 
75 F.Supp. 823. 

La.—Miller v. Hayes, App., 29 So. 
2d 396—Cutrer v. Jones, App., 9 
So.2d 859—Keowen v. Amite Sand 
& Gravel Co., App., 4 So.2d 79. 
Wash.—Taylor v. Lubetich, 97 P.2d 
142, 2 Wash.2d 6. 

■Wyo—Oviatt v. Hohnholtz, 299 P. 
1037, 43 Wyo. 174. 

(3) In driving around curve at ex¬ 
cessive speed. 

La.—Tillman v. Centineo, App., 158 
So. 603, amended 159 So. 137. 

Wis.—Hansberry v. Dunn, 284 N.W. 
556, 230 Wis. 626. 

Evidenee held snffloient 

(1) In general. 

Conn.—Wilson v. Bliss, 54 A.2d 493. 
Ill.—Schuster v. Jefferson Ice Co., 
65 N.E 2d 239, 328 Ill.App. 124. 

(2) To sustain verdict for plain¬ 
tiff. 

Mich—Bates v. Franson, 267 N.W. 
595, 276 Mich. 79 

N.Y.-Lee v. Terns, 11 N.Y.S.2d 
885, 257 AppDiv. 872. 

Tex.—.Schroedcr v. Whisenant, Civ. 

App.. 93 S.W.2d 573. error granted. 
Va—Texas Co. v. Zeigler, 14 S.E.2d 
704, 177 Va. 557. 

(3) To sustain verdict for defend¬ 
ant.—Ramage v. Trepanier, 283 N.W. 
471, 69 N.D. 19. 

(4) To sustain judgment against 
defendant whose vehicle rounded 
curve on wrong side of highway. 

Ga.—La Hatte v. Walton, 184 S.E. 

742, 53 Ga.App. 6. 

Ill—Castle v. Searles, 28 N.E 2d 619, 
306 Ill.App 304. 

Ky.—Gay hen rt v. Caudill, 111 S.W.2d 
394. 271 Kv. 1. 

La—Thibodaux v. Culotta, App., 192 
So 712 

Neb.—Ross v. Carroll, 291 N.W. 726, 
138 Neb. 3. 

Evidence held insufficient 

(1) Tn general. 

Ky.—Silver Fleet Motor Express v. 
Turnmiro, 178 S.W.2d 597, 296 Ky. 
768. 

La,—Holden v. Fred Brenner Lum¬ 
ber Co., 134 So. 301, 17 La.App. 84. 

(2) To sustain judgment for de¬ 
fendant. 

111.—'Werlik v. Murray, 46 N.E.2d 
138, 317 Ill.App. 378. 

N.Y.—Amann v. Thurston, 231 N.Y.S. 
657, 133 Misc. 293. affirmed 230 N. 
Y.S. 794, 224 App.Div. 782. 

40. La.—Kruta v. Gibbon, App., 21 
So.2d 744. 

Evldenoe held sufficient 

(1) In general. 

La.—Kruta v. Gibbon, App., 21 So 2d 
744—Pitcher v. Erwin, 120 So. 229, 
10 La.App. 534. 
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(2) Lights, Signals, and Lookout 

General rules are applicable In determining the 
weight and sufficiency of the evidence of negligence as 
to lights, signals, and lookout. 

In actions for injuries resulting from the colli¬ 
sion of motor vehicles traveling in opposite direc¬ 
tions, general rules have been applied in determin¬ 
ing the weight and sufficiency of evidence of neg¬ 
ligence with respect to lights, 41 signals, 42 and look¬ 
out. 43 


(3) Speed and Control 

General rules apply, In actions for injuries resulting 
from the collision of vehicles traveling In opposite direc¬ 
tions, In determining the weight and sufficiency of evi¬ 
dence of negligence as to speed and control. 

The general rules as to the weight and sufficiency 
of evidence as to speed and control, discussed su¬ 
pra subdivision a (8) of this section, have been ap¬ 
plied in actions for injuries resulting from the col¬ 
lision of motor vehicles traveling in opposite di¬ 
rections, 44 as where the alleged negligence consist- 


Tenn.—Texas Co. v. Ingram, 64 S.W. 
2d 208. 16 Tcnn.App. 267. 

(2) To sustain verdict or judgment 
for plaintiff for injuries sustained 
as result of collision on or near 
bridge. 

Ky.—Kennedy Transfer Co. v. Green¬ 
field's Adm'x, 59 S.W.2d 978, 248 
Ky. 708. 

La.—Maddox v. Pattison, App, 186 
So. 894—Briley v. Natchitoches 
Motor Co., App, 174 So. 394—llau- 
dine y. Teche Transfer Co., 130 So. 
■60, 15 La.App. 90. 

Miss.—Universal Truck Loading Co. 
v. Taylor, 172 So. 766, 178 Miss 
143. 

Okl.—Wray v. Ferris, 103 P.2d 912. 

187 Okl. 428. 128 ALR 1079 
Tenn.—Mason v. James, 89 S.W.2d 
910, 19 Tenn App 479 
Va.—Wilkins v. Davis, 164 SB 649, 
158 Va. 763. 

Evidence held insufficient 

La.—Theriot v. Fontenot, App., 147 
So. 725. 

Miss.—Universal Truck Loading Co 
V. Taylor, 164 So. 3, 174 Miss 353. 
Tex.—Wright v. McCoy, Civ.App., 131 
S.W.2d 62. 

Circumstantial evidenoe held suffi¬ 
cient 

Ga.—Wray v. Garrett, 113 P.2d 367. 
189 Ga. 28. 

41. N.H. — Lavigne v. Nelson, 18 A. 

2d 832, 91 N.H. f 304. 

Tex.—Markusfeld v Zihn, Civ.App., 
99 S.W.2d 438, error d.smlssed. 
Weight and sufficiency of evidence 
of negligence as to equipment nnd 
lights generally see supra sub¬ 
division a (>6) of this section. 

£ vide nee held sufficient 

<1) In general. 

Ala.—Clift v. Donegan, 186 So. 476, 
237 Ala. 304. 

Conn.—Warren v. City of Bridgeport, 
28 A.2d 1, 129 Conn. 355. 

Tenn.—American Trust & Banking 
Co. v. Parsons, 108 S.W.2d 187, 21 
Tenn.App. 202. 

(2) To establish negligence in 
driving without lights. 

Cal.—Robbiano v. Bovet, 24 P.2d 466, 
218 Cal. 589. 

La.—Keith v. Borron, App., 152 So. 
843—Baden v. Globe Indemnity 


Co, 145 So. 53, reheard 140 So. 
784. 

(3) To establish negligence in 
failing to dim lights—Bell v. Lew¬ 
is, 38 SB 2d 686, 74 Ga App 26— 
Whatley v. Henry, 16 S.B 2d 214, 65 
Ga App. 668. 

42. Evidenoe held sufficient 

(1) To establish NPtflifienco in fail¬ 
ing to wound horn—Whatley v Hen¬ 
ry, 16 S E 2d 214, 63 Ga App 668 

(2) To sustain finding that s gnal 
complied with statute—Salmon v. 
Maloney, 16 P 2d 1050, 128 Cal App. 
183. 

Weight and sufficiency of evidence 
of negligence aw to signRls and 
lookout generally see supra sub¬ 
division a (7) of this section. 

43. Evidence held sufficient 

(1) In general 

Mo—La Pierre v. Kinney, 19 S.W.2d 
306, 225 Mo App 199 
Wis—Ilohensee v. Acheson, 251 N. 
W. 234, 213 Wis. 316. 

(2) To authorize finding that driv¬ 
er was not negligent as to lookout — 
Butts v. Ward, 279 N.W. 6, 227 Wis 
387, 116 A.LR 1441. 

(3) To establish negligence in fail¬ 
ing to keep proper lookout. 

Cal—Connor v Owen, 82 P.2d 1114, 
28 Cal App 2d 591 

Ill —Philpott v Parham, 44 N.E.2d 
934, 316 Til App 278. 

Iowa.—Pazen v. Des Moines Transp. 

Co, 272 NW. 126, 223 Iowa 23. 
Tex—Newlin v. Smith, Civ.App., 142 
S.W 2d 610, reversed on other 
grounds 150 SW.2d 233, 136 Tex. 
260—Dunigan Tool & Supply Co 
v. Whipple, Civ.App., 136 S.W.2d 
94*7, error dismissed, judgment cor¬ 
rect. 

Wash.—Tutewiler v. Shannon, 111 P. 

•2d 215, 8 Wash.2d 23. 

Wis.—Quinnell v. Bowen. 16 NW.2d 
415, 246 Wis. 6—Cottrill v. Pinker¬ 
ton, 248 N.W. 124, 211 Wis. 310— 
Stewart v. Rudis, 246 N.W. 552, 
210 Wis. 523. 

Evidenoe held insufficient 

(1) To destroy testimony tending 
to show that driver was keeping a 
proper lookout.—Stotts v. Love, Tex. 
Civ.App., 184 SW.2d 308, error re¬ 
fused. 


(2) To support finding that de¬ 
fendant 'was negligent In failing to 
keep proper lookout—Uren v. Puri¬ 
ty Dairy Co., 32 N.W.2d 615, 252 
Wis. 446, rehearing denied 33 N.W. 
2d 213, 252 Wis. 446—Dekeyser v. 
Milwaukee Automobile Ins. Co., 295 
N.W. 755. 236 Wis. 419. 

44. Evidenoe held sufficient 

(1) In general. 

U S —Day v. Newton, C C.A.Kan., 
142 F 2d 582—Dromey v. Inter 
State Motor Freight Service, C.C.A. 
Ill . 121 F.2d 361— Cope v. Heath, 
CCA Ark, 108 F.2d 854. 

Cal.—Doyle v. Loyd, 114 P.2d 398, 
45 Cal App 2d 493 

Mich—Bielawski v. Nicks, 287 NW 
560, 290 Mich. 401. 

Neb—Ross v. Carroll, 291 N.W, 726. 

138 Neb. 1. 

(2) To show negligence In man¬ 
agement and control of vehicle. 

U S —Peach v. U S , D C Pa , 75 F. 
Supp 218. 

Wis.—Hansberry v. Dunn, 284 N.W. 
556, 230 Wis. 626 

(3) To show operation of defend¬ 
ant’s vehicle at excessive speed. 

US—Blaszyk v Eastern Auto For¬ 
warding Co., C.C A.N.Y., 134 F.2d 
600 

Cal —Rodriguez v. Savage Transp 
Co., 175 T.2d 37, 77 Cal.App.2d 162 
—Connor v. Owen, 82 P.2d 1114, 
28 Cal.App.2d 591—Petersen v Pe¬ 
tersen, 67 P.2d 759, 20 CalApp.2d 
680. 

Iowa.—Richards v. Begcnstos, 21 N. 
W.2d 23, 237 Iowa 398—Fazen v. 
Des Moines Transp. Co, 272 N.W. 
126, 223 Iowa 23—Rogers v. Lago- 
marcino-Grupe Co., 248 N.W. 1, 215 
Iowa 1270. 

Ky.—Mullen v. Coleman, 179 S.W.2d 
600, 297 Ky. 361. 

La.-—Muse v. Chambley, App., 16 So. 
2d 276. 

Me.—Atherton v. Crandlemire, 33 A. 
2d 303, 140 Me. 28. 

Mass.—Wall v. King, 182 N.E. 855, 
280 Mass. 677. 

Mich.—Derby v. Culver, 258 N.W. 

244, 270 Mich. 197. 

Minn.—Turnmire v. Jefferson Transp. 

Co., 278 N.W. 159, 202 Minn. 307. 
Neb.—Moore v. Krejci. 297 N.W. 913, 

139 Neb. 662. 

Tenn.—American Trust St Banking 
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ed in failure to exercise due care in view of the 
nature and condition of the highway 46 and weather 
conditions. 46 An estimate of speed based on a mo¬ 
mentary glimpse of a car approaching head on is 
of obviously little value. 47 

h. Vehicles Crossing 

(1) In general 

(2) Right of way and duty to stop 

(3) Left or U-turns 


(4) Lights, signals, and lookout 

(5) Speed and control 

(1) In General 

In an action for damages sustained In a collision 
between crossing motor vehicles, the defendant’s negli¬ 
gence must be proved by a preponderance of the evi¬ 
dence. 

In an action for damages sustained in a colli¬ 
sion between crossing motor vehicles, defendant's 
negligence must be proved by a preponderance of 
the evidence 48 and general rules as to the weight 


Co. v. Parsons, 108 S.W.2d 187, 21 
Tenn.App. 202. 

Tex.—Newlin v. Smith, Civ.App., 142 
S.W.2d 610, reversed on other 
grounds 160 S.W.2d 233, 136 Tex. 
260—Bantuelle v. Evans, Civ.App., 
130 SW.2d 283. 

Va.—Baptist v. Slate, 173 S.E. 612, 
162 Va 1. 

Wis.—Dinger v. McCoy Transp. Co., 
29 N.W.2d 60, 251 Wls. 265—Hans- 
berry v. Dunn, 284 N.W. 656, 230 
Wls. 626. 

(4) To warrant verdict for plain¬ 
tiff. 

Mich.—Mil liman v. Sprat t, 200 N.W. 
667, 235 Mich. 621. 

Neb—Kchternach v. Widick, 276 N. 

W. 162, 133 Neb. 543. 
n.I.—TJrquhart v. Marty, 200 A. 456, 
61 R.I. 102. 

Tonn.—American Trust & Banking 
Co. v. Parsons, 108 S W 2d 187, 21 
Tonn App. 202. 

Evidence held Insufficient 
Cal.—Bingham v. Grenamyer, 77 P 2d 
867, 25 Cal.App 2d 467. 

Ind.—Lee Bros. v. Jones, 64 N.E 2d 
108, 114 Ind.App. 688. 

N H.—Bolduc v. Stein, 47 A.2d 107, 
94 N.H. 89 

Pa.—Anderson v. Perta, 10 A 2d 898, 
138 I’u.Super. 321. 

Wis.—Stoll v. Andro, 26 N.W.2d 162, 
250 Wis. 26. 

45. Vt.—Brooks v. Holmes, 35 A.2d 
374, 113 Vt 456. 

Wis.—Uren v. Purity Dairy Co., 32 N. 
W.2d 615, 252 Wis. 446, rehearing 
denied 33 NW.2d 213, 252 Wis. 446. 

Evidence held to establish negligence 

(1) In general.—Wude v. IT. S., D. 
C.Mass.. 75 F.Supp. 729, affirmed, C.C. 
A., 170 F.2d 298. 

(2) In skidding Into plain tiff's ve¬ 
hicle. 

Ill.—Gordori v. Current, 263 Ill.App. 
435. 

N.H.—Carroll v. Dane, 196 A. 626, 
89 N.H. 233. 

Ohio.—Bauman v. Sincavich, 27 N.E. 

2d 772, 137 Ohio St. 21. 

Wash.—Tutewiler v. Shannon, 111 
P.2d 215, 8 Wash.2d 23. 

Wis.—Chevlnskas v. Wilcox, 250 N. 
W. 381, 212 Wis. 654. 

(8) In traveling at too high a 


speed in view of slippery condition 
of road. 

U S.—Parmiter v. U. S., D.C.Mass., 
75 F.Supp. 823. 

Mass—Tutewiler v. Shannon, 111 P. 
2d 215, 8 Wash 2d 23. 

46. Evidence held to establish neg¬ 
ligence 

U.S.—Parmiter v. U. S., D.C.Mass , 75 
F.Supp 823. 

Wash —Tutewiler v. Shannon, 111 P. 
2d 215, 8 Wash 2d 23. 

47. Ta—Mulheirn v. Brown, 185 A. 
304, 322 Pa. 171—Commonwealth v. 
Hatc h, 27 A.2d 742, 149 Pa Super. 
289—Anderson v. Perta, 10 A 2d 
898, 138 Pa Super 321—Parsons v. 
Motor Freight Express, Com.Pl , 35 
Berks Co. 24 5. 

48. Ill.—Louis v. Checker Tnxi Co., 
47 N.E 2d 351, 318 111 App 71. 

La— Perret v. Toye Bros. Yellow 
Cab Co, App., 20 So 2d 377—Herr 
v. Thames, App, 165 So. 530. 

Ohio.—Hopkins v. Kissinger, 166 N. 

E 916, 31 Ohio App. 229. 
Description of what occurred 

Plaintiff must so describe facts 
showing defendant’s liability for au¬ 
tomobile collision at intersection as 
to enable jury to visualize occurrence 
and form independent judgment 
thereon —Koshgerian v. Yellow Cab 
Co., 100 Pa Super. 376. 

Evidence held sufficient 
(1) In general. 

Ala.—Johnston v. Weissinger, 143 So. 
464, 225 Ala. 425. 

Cal.—Malone v. Red Top Cab Co. of 
Los Angeles, 60 P 2d 543, 16 Cal. 
App 2d 268. 

Kun —Tilden v. Ash, 67 P.2d 614, 145 
Kan. 909. 

La.—Sibllle v. Highway Ins. Under¬ 
writers, App., 12 So.2d 625, fol¬ 
lowed in 12 So 2d 631—Asbury v. 
Allan, App., 12 So.2d 615—-Etna 
Casualty & Surety Co. v. Lee, 123 
So. 137, 10 La.App. 763. 

Minn.—Free Press Co. v. Bellig, 236 
N.W. 306, 183 Minn. 286. 

Mo.—Myers v. Nissenbaum, App., 6 
S.W.2d 993. 

N.J.—Schaack v. J. A. Holmes Const. 
Co., 158 A. 494, 10 N.J.Mlsc. 226, 
affirmed 163 A. 663, 110 N.J.Law 
16. 

Pa.—Pittsburgh Corrugated Paper 
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Box Co. v. Luterman, 156 A. 631, 
102 Pa.Super. 297. 

(2) To authorize recovery. 

U S.—Gaughan v. Michigan Inter¬ 
state Motor Freight, C.C.A.Ill., 94 
F 2d 266. 

Cal.—Kirschbaum v. McCarthy, 64 P. 
2d 8, 5 Cal.2d 191—Bennett v. 

Chanslor & Lyon Co., 266 P. 803, 
204 Cal. 101—Nagamatsu v. Roher, 
53 R2d 174. 10 Cal.App.2d 752- 
Ash ury v. Goldberg, 47 P.2d 311, 8 
CaI.App.2d 70—Walter v. Ayvazian, 
25 P 2d 526. 134 Cal App. 360— 
Saw>er v Nelson, 1 P.2d 1068, 116 
Cal App. 4 90—Mella v. Hooper. 264 
P. 256, 200 Cal. 628. 

Conn—Aldrich v. Duggan, 139 A. 
270, 107 Conn. 17. 

Fla.—Rose v Pickard, 11 So.2d 474, 
152 Fla. 293—Porter v. Smith. 164 
So. 280. 121 Fla. 511. 

Ga —A. G. Boone Co. v. Owens, 187 
SK. 899. 54 Ga.App 379—Simpson 
Grocery Co. v. Holley, 180 S.E. 501, 
51 Ga.App. 355. 

Idaho—Hamilton v. Carpenter, 290 
P. 724. 49 Idaho 629. 

Ill —Schneiderman v. Interstate 

Transit Lines, 69 N E 2d 293, 394 
Ill 569—Stitzel v. Johnson, 73 N. 
E.2d 653, 331 Ill.App. 609—Wheel¬ 
er v. Rudek, 65 N.E 2d 611, 328 Ill. 
App. 283, reversed on other 

grounds 74 N.E 2d 601, 397 Ill. 
438—Walters v. Ind, 48 NE.2d 791. 
319 Ill.App. 162—Clmaroli v. City 
of Chicago, 20 N E.2d 175, 299 Ill. 
App. 620—McCarty v. O. H. Yates 
& Co, 14 N.E.2d 254, 294 Ill.App. 
474—Johnson v. Duke, 247 Ill.App. 
372. 

Ind—Superior Meat Products v. Hol¬ 
loway, 48 N.E.2d 83. 113 Ind.App. 
320. 

Iowa.—Connelly v. Nolte, 21 N.W.2d 
311, 237 Iowa 114—Schenk v. 

Moore, 286 N.W. 445, 226 Iowa 
1313. 

Kan.—Leinbach v. Pickwick Grey¬ 
hound Lines, 23 P.2d 449. 138 Kan. 
50, 92 A.L.R. 1. 

Ky.—Randle v. Mitchell, 142 S.W.2d 
124, 283 Ky. 501—Hinternlsch v. 
Brewsaugh, 87 S.W.2d 934, 261 Ky. 
432. 

La.—Isaac v. Frederick, App, 6 So. 
2d 176—Wagner v. Susslin, App., 
4 So.2d 624—Althans v. Toye Bros. 
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Yellow Cab Co, App., 191 So. 717 
—-Battalora v. Carnahan Creamery, 
App., 157 So. 612—Dartez v. Castle, 
App., 146 So. 408—Sonlat v. Rus¬ 
sell, App., 142 So. 864—Flake v. 
Le Blanc, App., 141 So. 800—’Wolfe 
v. Toye Bros. Auto & Taxicab Co., 
138 So. 463, 18 La.App. 321—Mon- 
ticello v. Spano. 137 So. 357, 17 La. 
App. 697—Rumpf v. Callo, 132 So. 
763, 16 La.App. 12—Pope v. Locas- 
clo, 126 So. 727, 13 La.App. 304, 
followed in 126 So. 729, 13 La.App. 
304. 

Me.— Libby v. Hcikkinen. 32 A.2d 604. 
140 Me. 23—Hill v. Janson, 31 A.2d 
236, 139 Me. 344. 

Mass.—Brightman v. Blanchette, SO 
N.E.2d 864, 307 Mass. 584. 

Mich.—Michaels v. Smith, 216 N.W. 
413, 240 Mich. 671. 

Minn.—Meyer v. Agren, 287 N.W. 680, 
206 Minn. 72—Boyle v. Boileau, 219 
N.W. 866, 174 Minn. 615—Meeker 
v. Fineberg, 209 N.W. 895, 168 
Minn. 111. 

N.J.—Rich v. Central Electrotype 
Foundry Corporation, 3 A.2d 584, 
121 N.J.Law 483—Hommell v Er- 
rington, 167 A. 673, 10 N.J Misc. 
93 —Loccisano v. Feltus, 156 A. 
332, 9 N.J.Misc. 1045—Carraher v. 
Brown A White Cab. 154 A. 736, 9 
N.J.Misc. 549—Comar v. Kelly A 
McAlinden Co., 152 A. 471, 9 N J. 
Misc. 8—Brouzell v. Reeves, 152 A. 
387, 8 N.J.Misc. 856—MacDonald v. 
Weart, 150 A. 578, 8 N.J.Misc. 445 
—Rubel v. Weiss, 149 A. 756. 8 
N.J.Misc. 269. 

N.M.—Crocker v. JohnBton, 95 P.2d 
214, 43 N.M. 469. 

N..Y.—Carozza v. Carpenter, 56 N.Y.S. 
2d 156, 269 AppDiv. 893—Eaton v. 
Paige, 24 N.Y.S 2d 622. 261 App. 
Div. 850—Walrath v. Jennings, 1 
N.Y.S.2d 549, 253 App.Div. 865. 
N.C.—Winstead v. Thorp, 165 S.E. 
831, 203 N.C. 843—De Laney v. 
Hcnderson-Giimer Co., 135 S.E. 791, 
192 N.C. 647. 

Ohio.—Watt v. Feuerlicht, App., 41 
N.E.2d 719—Interstate Motor 
Freight Corporation v. Girard, 163 
N.E. 206, 29 Ohio App. 101. 

Okl. —Meier v. Edsall, 137 P.2d 926, 
192 Okl. 529—Walker v. Lahman, 
14 P.2d 416, 159 Okl. 97—Walker v. 
Sanders, 14 F.2d 417, 159 Okl. 97 
—Oklahoma Natural Gas Corpora¬ 
tion v. Schwartz, 293 P. 1087, 146 
Okl. 250—De Camp v. Comer ford, 
272 P. 475, 134 Okl. 145. 

Pa.—Fitzgerald v. Penn Transit Co., 
44 A.2d 288, 353 Pa. 43—McNulty 
▼. Joseph Horne Co., 148 A. 105. 
298 Pa. 244—Graham v. E. F, 
Houghton & Co*, 175 A, 178, 116 Pa. 
Super. 155—Scull v. Morose, 170 A. 
386, 111 Pa.Super. 681—Plauschi- 
nat v. Snellenburg, 100 Pa.Super. 
417—Meyer v. American Stores Co., 
100 Pa.Super. 303—Born v. Bulle¬ 


tin Co., 100 Pa.Super. 800—Liber¬ 
man y. Northern Trust Co., 100 Pa. 
Super. 223—Steinbrecker v. Monag¬ 
han, 100 Pa.Super. 196—Fry v. De- 
rito, 97 Pa.Super. 131—Smith v. 
Blafkin, 95 Pa,Super. 520 —Concan- 
non v. Little, 95 Pa.Super. 230— 
Barrett v. Bass, 95 Pa Super. 123— 
Williamson v. De Frain Sand Co., 
94 Pa.Super. 437—Keystone Lead 
Co. v. Frechie, 94 Pa.Super. 395— 
Hood v. Urban, 93 Pa.Super 4— 
Fox y. Cohen, 89 Pa.Super. 186— 
Wiebe v. Powers, 86 Tu.Super. 389. 

Tenn —Central Produce Co. v. Gen¬ 
eral Cab Co. of Nashville, 129 S.W. 
2d 1117, 23 Tenn.App. 209—Atch- 
ley v. Sims. 128 S W.2d 975, 23 
Tenn App. 167. 

Utah.—Moss v. Taylor, 273 P. 516, 73 
Utah 277. 

Va —Hatfield v. Thomas. 41 S E 2d 
460, 186 Va. 7—Temple v. Moses, 8 
S E 2d 2G2, 175 Va. 320—Hamrick 
v. Fahrney, 161 S.E. 43, 157 Va. 
396. 

Wash—Colvin v. Simonson. 16 P.2d 
839, 170 Wash. 341—Nelson v. 

Owens, 8 P.2d 301, 166 Wash. 647. 

Wis.—Schemm v. Bruch, 29 N.W.2d 
66. 251 Wis. 229—Ready v. Hafe- 
man, 300 N.W. 480, 239 Wis. 1— 
Cranston v. Railway Express 
Agency, 297 N.W. 418, 237 Wis. 
479. 

Wyo.—Wallis v. Nauman, 157 P.2d 
285, 61 Wyo. 231. 

(3) To establish negligence. 

U.S.—Kansas City Public Service Co. 
v. McMullin, C.C.A.Kan„ 142 F.2d 
116. 

Ark.—Baker v. Boone, 177 S.W.2d 
756, 206 Ark. 823. 

Cal.—Bechtold v. Bishop & Co., 105 
P.2d 984, 16 Cal.2d 285—Root v. 
Pacific Greyhound Lines, 190 P.2d 
48, 84 Cal.App.2d 135—Ades v. 

Brush, 152 P.2d 519, 66 Cal.App.2d 
436—Hughes v. Quackenbush, 37 P. 
2d 99, 1 Cal.App.2d 349—De Arman 
v. Connelly, 25 P.2d 24, 134 Cal. 
App. 173—Harlow v. Motor Coach 
Co., 16 P.2d 779, 127 Cal.App. 728, 
followed in Miller v. Motor Coach 
Co., 16 F.2d 781, 127 Cal.App. 781, 
and 16 P.2d 781, 127 Cal.App. 782— 
De Martini v. Wheatley, 14 P.2d 
869, 126 Cal.App. 230—Brower v. 
Arnsteln, 14 P.2d 863, 126 Cal.App. 
291—Van Derhoof v. Chambon, 8 
P.2d 925, 121 Cal.App. 118—Kroijer 
y. Jenkins, 6 P.2d 96, 119 Cal.App. 
175—Hepner v. Libby, McNeill A 
Libby, 300 P. 830, 114 Cal.App. 747 
—Enz v. Johns, 296 P. 115, 112 Cal. 
App, 1—Olds & Stoller v. Seifert, 
254 P. 289, 81 Cal.App. 423—Dillon 
v. Prudential Ins. Co. of America, 
242 P. 736, 75 Cal.App. 266. 

Colo.—Lorenzini v. Rucker, 35 P.2d 
865, 95 Colo. 246. 

Conn. — Hazen v. Vogel, 150 A. 507, 
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111 Conn. 728—Camarotta v. Kling, 
143 A. 881, 108 Conn. 602. 

D.C.—Shu v. Basinger, Mun.App., 57 
A.2d 295. 

Ill.—Bentley y. Olson, 58 N.E.2d 316, 
324 Ill App. 281 —Barber v. North - 
cutt, 39 N.E.2d 411, 313 Ill.App. 147 
—Partridge v. Enterprise Transfer 
Co.. 30 NE.2d 947, 307 Ill.App. 386 
—rartridge v. Enterprise Trans¬ 
fer Co.. 25 NE.2d 839. 303 Ill.App. 
650—Leahy v. Morris, 6 NE 2d 914, 
289 Ill.App. 99—Skala v. Lehon, 
258 111 App. 252, affirmed 175 N.E. 
832. 343 Ill. 602—Darling & Co. v. 
Yellow Cab Co., 238 Ill.App. 326. 
Ind.—Helton v. Mann, 40 N.E.2d 395. 
Ill Ind App. 487. 

Kan —Sawhill v. Casualty Reciprocal 
Exchange, 107 P.2d 770, 152 Kan 
7.15—Kerstlng v. Reese, 255 P. 74. 
123 Kan 277—Beeson v. Perry, 2 53 
P 1097, 123 Kan 164. 

La.—Sheehan v. Hanson-Flotte Co . 
App., 34 So.2d 657—Prescott v 
Rowland. App, 32 So 2d 72—Abr« j - 
go v. Tri-State Transit Co, App. 
22 So.2d 681—Perrot v. Toye Bros 
Yellow Cab Co., App., 20 So.2d 377 
—Meyer v Rein, App , 18 So 2d 69 
■—World Fire & Marine Ins. Co. v. 
Henderson, App., 10 So.2d 535— 
Folse v. Flynn, App., 200 So. 160— 
Stock v. Davis, App., 187 So. 679— 
Vincent v. Simon, App., 186 So. 362 
—Di Chiara v. Hackett, App., 186 
So. 113—Rohleder ▼. Toye Bros. 
Yellow Cab Co., App., 185 So. 640 
—Vassar v. Levy, App , 184 So. 255 
—Anderson v. Louisiana Power & 
Light Co., App., 180 So. 243—Cole¬ 
man v. New Orleans Public Serv¬ 
ice, App., 177 So. 103—Alcantara v 
llaik, App, 153 So. 357—Cucchiara 
v. Siple. App., 153 So. 338—Page v. 
It. P. Hyams Coal Co., App., 144 So. 
515—Di Marco v. Viking Packing 
Co., 140 So. 881, 19 La App. 673— 
McClary y. Endom’s Transfer & 
Storage Garage, 139 So. 702, 19 La. 
App. 515—Fuller v. Moore, 139 So. 
679, 19 La.App. 93—Bordlee v. Di 
Carlo, 135 So. 725, 17 La.App. 200 
—Springer v. Carter, 134 So. 764, 
17 La.App. 165—Jordan v. Katz & 
Besthoff, 132 So. 880, 15 La.App. 
500—Reeves v. Heymann, 128 So. 
47, 13 La.App. 876—Brunson v. 
Barnwell, 124 So. 564, 11 La.App. 
663—Brevard v. New Orleans 
Transfer Co., 123 So. 187, 10 La. 
App. 772—Maryland Casualty Co. 
v. Muller, 119 So. 764, 9 La.App. 
700. 

Me—Atherton v. Crandlemirc, 83 A. 
2d 303, 140 Me. 28—Campbell v. 
Lang do, 28 A.2d 811, 139 Me. 188— 
Keller v. Banks, 166 A. 817, 180 
Me. 397. 

Md.—Jones v. Dickerson, 41 A. 2d 492, 
184 Md. 499. 

Mass.—Gaines v. Ratnowsky, 41 N.E. 
2d 25, 311 Mans. 284—Gibbs ▼. 
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of defendant's negligence in entering a highway | when another vehicle was approaching so closely as 


Swiman, 38 N.E.2d 930, 310 Mass. 
830—Morton v. Dobson, 80 N.E. 2d 
231, 307 Mass. 394—Scott v. Lieb- 
errnnn, 187 N.E. 629. 284 Mass. 325. 
Mich.—Wright v. Barron, 28 N.W.2d 
278, 318 Mich. 409—Nicewander v. 
Diamond, 4 N.W.2d 633, 302 Mich. 
239. 

Minn.—Behr v. Schmidt. 288 N.W. 
722. 206 Minn 378—Duncanson v. 
Jeffries, 263 N.W. 92. 196 Minn. 
347—Lund v. Olson, 234 N.W. 310, 
182 Minn. 204. 75 A.L.R. 371— 
Chandler v. Buchanan, 216 N.W. 
254, 173 Minn. 31. 

Miss—McCollum v. Thrift, 125 So. 
544, 166 Miss 236. 

N.H.—Leavitt v. Bacon, 200 A. 399, 
89 NH. 383. 

N.J —Bowen v Healy's Inc , 197 A. 
655, 16 NJMisc. 113, appeal dis¬ 
missed Fisher v. Healy’s Special 
Tours, 1 A 2d 848, 121 N.J Law 198 
—Henderson v. Abbotts Alderney 
Dairies. 156 A. 20, 9 NJMisc. 802 
—Napolitano v Moore, 152 A. 705, 
9 N.J Misc. 49 

N.Y —Faron v Herman Elpert, Inc.. 
8 N.Y S 2d 741. 255 App.Dlv 933— 
Swartliout v Van Auken. 235 NY. 
S. 732, 227 App Div. 644—Devuono 
v. Muller. 214 NY.S. 557. 126 Misc. 
669. reversed in part on other 
grounds 219 NY S 83, 128 Mi«e 
501—Areson v. Malek. 65 N.Y S 2d 
474—Goschar v. Bauer, 13 NYS 
2d 328—Ilealy v. Warwick. 174 N. 
YS 632 

N.D—Wilson v. Oscar II Kjorlie Co, 
12 N W 2d 526. 73 N D. 134 
Okl—Oklahoma City v. Head. 90 P.2d 
395. 185 Okl 33 

Pa —Luckenbaugh v. Haughawout, 
46 A 2d 163. 353 Pa. 528—Maio v. 
Fahs, 14 A.2d 105, 339 Pa. 180— 
Jones v. Bell Tel Co. of Pa. 49 
A 2d 272, 159 Pa Super. 556—Car- 
roll v. Kirk, 19 A.2d 584, 144 Pa. 
Super. 211—Gaskill v. Melella, 18 
A.2d 455, 144 Pa Super 78—Cun¬ 
ningham v Spangler, 186 A 173, 
123 Pa.Super. 161—Myers v. Funk, 
169 A. 400, 111 Pa.Super. 17 

R. I.—National Sugar Refining Co v. 
Knight. 11 A 2d 918. 64 It T 279. 

S. D.—Loffer v. Witte, 28 N.W.2d 698. 
Tex—O. K. Theater Corporation v. 

Rehmeyer, Oiv.App., 115 S W.2d 
985, error dismissed—South Texas 
Coaches v. Eastland, Civ App., 101 
S.W.2d 878, error dismissed—Tink¬ 
er v. Yellow Cab Co., Civ.App, 74 
S.W.2d 621, error dismissed—Sus- 
taita v. Valle, Civ.App, 38 S.W.2d 
638—Sanchez v. McKittrick, Civ. 
App., 25 S.W.2d 936, error dis¬ 
missed. 

Vt.—Gregoire v. Willett. 8 A.2d 660, 
110 Vt. 459. 

Va.—Hatfield v. Thomas, 41 S.E.2d 
460, 186 Va. 7—Brown v, Parker, 
189 S.E. 339, 167 Va. 286. 

Wash.—Koboskl v. Cobb, 297 P. 771, 


161 Wash. 674—Rowell v. Johnson, 
266 P. 733, 147 Wash. 607—Keller 
v. Waddington, 253 P. 646, 142 
Wash. 474. 

Wis —Dinger v. McCoy Transp. Co., 
29 N.W.2d 60, 261 Wis. 266—Hanse 
v. Employers Mut. Liability Ins. 
Co., 27 N.W.2d 468, 260 Wis. 422— 
Ziglcr v. Kinney, 27 N.W.2d 433, 
260 Wis 338—Tietz v. Blaier, 26 
N.W.2d 651, 250 Wis. 214—Klas v. 
Fenske, 22 N.W.2d 696, 248 Wis. 
634—Jacobson v. Bryan, 12 N.W 2d 
789, 244 Wis. 369—Kasoer v. Kooh- 
er, 4 N.W.2d 158, 240 Wis. 629— 
Eberdt v. Muller, 2 N.W.2d 367, 
240 Wis. 341, rehearing denied 3 N. 
W.2d 763, 240 Wis. 341—Asmus v. 
Gams, 244 N.W. 581, 209 Wis. 201 
—Tofte v. Crolius, 220 N.W. 225, 
196 Wis. 608. 

(4) To support finding as to de¬ 
fendant’s lack of negligence. 

Cal—Sinsbaugh v. Clark, 294 P. 462. 
110 Cal App. 340—Lipp V. Moon, 
280 P 710, 100 Cal.App. 618. 

Conn—Graveline v. Livingston, 34 
A.2d 732, 130 Conn 397—Kildav v. 
Voltz, 166 A. 754, 117 Conn 170. 
Ky—Thomas v. Smith, 195 S W.2d 
271, 302 Ky. 636—Hilscnrad v. 

Bowling. 166 SW.2d 847. 292 Ky. 
368. 

La—Montlfue v. American Mut Lia¬ 
bility Ins. Co. App.. 26 So 2d 407 
—Firemen’s Ins. Co. v. Boggs, 
App., 23 So 2d 630—Daly v. Em¬ 
ployers Liability Assur. Corpora¬ 
tion, Limited, of London. England, 
App.. 15 So 2d 396—World Fire & 
Marine Ins. Co. v. Henderson. App , 
10 So 2d 535—Hochenedcl v. Heard, 
App., 188 So. 413—Herr v. Thames, 
App. 165 So. 530—Stewart v. Bark¬ 
er Delivery Service, App, 158 So. 
258—Downey v. Dittmcr, App., 151 
I So. 653—Smith'B Tutorship v. Per¬ 
rin, App., 145 So. 685—Perry v. 
Carter, 129 So. 388, 14 La App. 102. 
Me—Richard v. Neault, 135 A. 524, 
126 Me. 17. 

Tenn.—Walton v. Duke, App., 207 S. 
W.2d 595. 

Tex—Tinker v Yellow Cab Co., Civ. 
App., 74 S.W.2d 521. error dis¬ 
missed 

Wash.—Winston v. Bacon, 111 P.2d 
764, 8 Wash.2d 216—Stidell v. Dav¬ 
idson, 253 P. 458, 142 Wash. 348. 

(5) To sustain verdict or judgment 
1 denying recovery. 

U.S.—Kuper v. Betzer, C.C.A.S.D., 127 
F.2d 84. 

Cal.—Thompson v. Pioneer Laundry 
Co., 128 P.2d 915, 54 Cal.App.2d 360 
—Shannon v. Mt. Edc n Nursery 
Co., 25 P.2d 849, 134 Cal App. 591 
—Mosesian v. Crown Cleaners & 
Dyers, 10 P.2d 193, 122 Cal.App. 
248. 

Conn.—Sutton v. Hauk, 142 A. 385, 
108 Conn. 9. 


G&.—Eddleman v. Askew, 179 S.B. 

247, 60 Ga.App. 540. 

Ill.—Benestad v. Vander Molen, 76 
N.E.2d 351. 332 Ill.App. 660—Drum¬ 
mond v. Gleim, 33 N.E.2d 751, 309 
Ill.App. 649. 

Xnd.—Baker v. Pritchard, 194 N.E. 

781, 100 Ind.App. 509. 

Kan.—Miller v. Hartman, 86 P.2d 
965, 140 Kan. 298. 

Ky.—Buschmeyer v. Kentucky Car¬ 
riers. 43 S.W.2d 999, 241 Ky. 373. 
La.—Franz v. Shushan. 131 So. 591, 
14 La.App. 465—Fabregas v. Haus- 
mann, 125 So 882, 12 La.App. 231. 
Mich.—Rhoades v. Finn, 284 N.W. 
720, 288 Mich. 262. 

Minn.—Kane v. Locke, 12 N.W.2d 495, 
216 Minn 170. 

Miss —McLean v. Mississippi Power 
Co., 186 So 314. 

Mo.—Donet v. Prudential Ins. Co. of 
America, App., 23 S W.2d 1104. 
Neb—Torres v. Bollman, 32 N.W.2d 
642, 149 Neb. 762—Carter v. Par¬ 
sons. 286 NW. 696. 136 Neb. 516 
—Storm v. Christenson, 263 N.W. 
896. 130 Neb. 86. 

N.Y.—Jensen v. Livernois, 23 N.Y.S. 
2d 322, 260 App Div. 977, reargu¬ 
ment denied 25 N Y.S.2d 1009, 261 
App Div 848—Shepard v. Peck, 5 
N.Y S 2d 865, 254 App.Div. 421. 

Okl.—Pate v. Specht, 53 P.2d 239, 
175 Okl. 318. 

Wash.—Oecehi v. Bosa, 67 P.2d 1064, 
186 Wash 205. 

Evidence held Insufficient 

(1) In general 

Arlz—Hall v. Wallace. 130 P.2d 36, 
59 Ariz 503, followed in 130 P.2d 
39, two cases, 69 Arlz. 510, 511, and 
Hall v. Schuyler, 130 P.2d 40, 69 
Ariz. 512. 

La —Rochefort v. Teche Lines. App., 
186 So. 751—Burlhe v. Lee, App., 
152 So 100, rehearing refused 162 
So. 589. 

Mass.—Shockott v. Akcson, 37 N.E.2d 
1015, 310 Mass. 289. 

Miss —Coca Cola Bottling Works of 
Green wood v. Hand, 191 So. 674, 
186 Miss 893—Flowers v. Stringer, 
120 So 198, 152 Miss. 897. 

R I.— Little v. Rubin, 6 A.2d 683, *62 
RI. 438. 

(2) To show that defendant was 
negligent. 

Cal—Waizman v. Black, 281 P. 1087, 
101 Cal.App. 610. 

La.—Klhneman v. Nejim, App., 29 So. 
2d 618—Phares v. Courtney, App., 
27 So 2d 925—Solomon v. Davis Bus 
Line, App., 1 So.2d 816—Laborde v. 
Schwartzenburg, App., 188 So. 668 
—Gardescu v. Taylor, App., 187 So. 
135—Raggio v. Natchitoches Motor 
Co., App., 174 So. 397. 

N.H.—Peterson v. Pappacostantls, 26 
A.2d 677, 92 N.H. 146. 

N.J.—Dole! v. Public Service Co-ordi- 
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to constitute a hazard. 49 Evidence of the posi¬ 
tions of the vehicles and their skid marks after a 
collision between them has been held to have little 
probative value on the issue of defendant's negli¬ 
gence, 50 although it has also been said that such 
evidence may be important. 51 

(2) Right of Way and Duty to Stop 

General rules have been applied with respect to the 


weight and sufficiency of evidence of the defendant’s 
alleged negligence In falling to yield the right of way 
or in falling to stop before entering a through or favored 
street or highway, or with respect to his alleged negli¬ 
gent operation of his vehicle on a through or favored 
street or highway. 

General rules of evidence have been applied with 
respect to the weight and sufficiency of the evi¬ 
dence of defendant's alleged negligence in failing 
to yield the right of way, 52 for example, in failing 


nated Transport, 155 A. 781, 9 N.J. 
Misc. 822. 

N.M.—Crocker v. Johnston, 96 P.2d 
214, 43 N.M. 469. 

N.Y.—Winegar v. Chalupeit, 10 N.Y.S. 

2d 887. 256 App.Div. 1054. 

Pa,.—Koshgerian v. Yellow Cab Co., 
100 Pa Super. 376—Bochlnsky v. 
Lenzuk, Com.PL, 32 Luz.Leg.Reg. 
173. 

(3) To support verdict or judg¬ 
ment for defendant. 

Ill.—Whittaker v. Chicago Motor 
Coach Co., 80 N.E.2d 81, 334 111. 
App. 629. 

N.J.—Grossberg v. Shapiro, 147 A. 

729, 7 N.J.Misc. 1062 
N.Y.—Martin v. Ingram, 5 N.Y.S.2d 
277, 264 App.Div. 890, reargument 
denied 7 N.Y.S.2d 491, 266 App.Div. 
789 and Gilchrist v. Ingram, 7 N. 
Y.S.2d 492, 266 App Div. 788. ap¬ 
peal dismissed Martin v. Ingram. 
20 N.E.2d 1022, 280 N.Y. 671—Wil¬ 
son v. Griffin, 278 N.Y.S 469, 243 
App.Div. 831, appeal dismissed 196 
N.E. 696, 267 N.Y. 691. 

(4) To support verdict or judg¬ 
ment for plaintiff. 

Ala.—Great Atlantic & raeifle Tea 
Co. v. Donaldson, 156 So. 859, 26 
Ala.App. 179, certiorari denied 156 

So. 865, 229 Ala. 276. 

Cal.—Johnson v. City of Santa Moni¬ 
ca, 66 P.2d 433, 8 Cal.2d 473. 

Da.—Passera v. U, S. Guarantee Co., 
App., 187 So. 345—Poole v. Per- 
retz, 127 So. 439, 18 La.App. 110. 
Miss.—Jones v. Carter, 7 So.2d 619, 
192 Miss. 603. 

Neb.—Klaus v. Soloman Valley Stage 
Lines Co., 264 N.W. 747, 130 Neb. 
325. 

Ohio.—Stuchel v. Cleveland Ry. Co., 
App, 58 N.E.2d 430'—McCombs v. 
Landes, 171 N.E. 862, 35 Ohio App. 

164. 

49* Evidence held to establish negli¬ 
gence 

(1) In general. 

U.S.—Van Wie v. U. S., D.C.Iowa, 77 
F.Supp. 22. 

Cal.—Malinson v. Black, 188 P.2d 788, 
83 Cal.App.2d 375. 

La.—Tatar v. Munson, App., 161 So. 
861. 

Ohio.—Connors v. Dobbs, 66 N.E. 2d 
546, 77 Ohio App. 247. 

Tex.—Klmbriel Produce Co. v. Web¬ 
ster. Civ.App., 185 S.W.2d 198, er¬ 
ror refused. 


(2) Backing onto highway in front 
of oncoming vehicle. 

La.—Anderson v. Brock Bros. & Col¬ 
lins, 124 So. 716, 11 La.App 700. 
Neb.—Burry v. Interstate Transit 
Lines, 287 N.W. 66, 136 Neb. 695— 
Vandervert v. Robey, 225 N W. 3'6, 
118 Neb. 395. 

(3) Entering highway from drive¬ 
way. 

Ark—Jamison v. Spivey, 125 S W.2d 
453, 197 Ark. 698 

Ill.—Miller v. Odell, 28 N.E.2d 581. 
306 Ill.App. 295. 

Leu —Richie v. Natchitoches Oil Mill, 
App., 178 So 752 

Ohio.—Boyd V. Hadley, App, 69 N.E 
2d 676—Wallace v. Bartlett, App , 
58 N E.2d 495. 

Ta—Shoemaker v. Williams, 200 A. 

255, 131 Pa.Super. 546. 

Va—Temple v. Moses, 8 S E 2d 262. 
175 Va. 320. 

Bvldenoe held not to establish negli¬ 
gence 

Cal—Conley v. Marvin, 291 I* 830. 
210 Cal. 330. 

5a U.S.—Nash v. Raun, CCA Pa. 
149 F.2d 885, certiorari denied 66 
S.Ct. 99, 326 U.S. 758, 90 L.Ed. 
455. 

Cal —Roselle v Beach, 125 P.2d 77, 51 
Cal.App.2d 579. 

Pa.—McNulty v. Joseph Horne Co., 
148 A. 105, 298 Pa 244 
Evidence held insufficient 

To authorize inferences as to how 
damage was done.—Kanck v. Sauder, 
193 A. 269, 327 Pa. 177. 

51. La.—Trowbridge v. Rackle & 
Schmid, 3 La.App. 368. 

52. Pa.—Homsher v. Lynn, Com.Pl., 
34 Del.Co. 84. 

Bvldenoe held sufficient 

(1) In general. 

La.—Holmes v. Hanna, App., 25 So 2d 
106—Lindsey v. Schlieder, App , 21 
So.2d 98—Arline v. Alexander, App , 
2 So.2d 710. 

Minn.—Krueger v. Sanford, 227 N.W. 
50, 178 Minn. 619. 

Ohio.—Peltier v. Smith, 66 N.E.2d 
117, 78 Ohio App. 171. 

Wash.—Mercilllott v. Hart. 22 P.2d 
658, 173 Wash. 224. 

Wis.—Anderson v. Potts, 27 N.W.2d 
495, 250 Wis. 510. 

(2) To show negligence generally. 
La.—Perkins v. Rusciana, App., 29 ( 
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So. 2d 532—Pender v. Bonfantl, 
App., 13 So.2d 105—Poulon v. Gal¬ 
lagher, App., 147 So. 723, rehearing 
denied 148 So. 511. 

N.Y.—Camden Fire Ins. Ass’n of 
Camden, N. J., v. Bleem, 227 N.Y.S. 
746. 132 Misc. 22. 

Vt.—Senecal v. Bleau, 189 A. 139, 108 
Vt. 486. 

Wash.—Rhodes v. Johnson, 299 P. 
976, 1-63 Wash. 54, followed in 299 
P. 978. 163 Wash 701. 

(3) To show negligence in failing 
to yield right of way in general. 
Wash.—Boyle v. Lewis, 193 P.2d 332 

—Mahoney v. Oanafax, 162 F.2d 
903, 23 Wash 2d 869—O’Neil v. Wil- 
shiro, 67 P.2d 1254, 186 Wash 276 
Wis—Schemm v. Bruch, 29 N.W.2d 
66, 251 Win. 229—Landskron v. 

Hartford Accident & Indemnity 
Co., 6 N.W 2d 178, 241 Wis. 445. 

42 C.J. p 1236 note 37 [a] (8). 

(4) To show that defendant had 
right of way.—Brandao v. Bisso, La. 
App , 142 So. 916. 

(5) To show that vehicle In which 
plaintiff was riding had right of way. 
Cal.—KirHclibaum v. McCarthy, 54 P. 

2d 8, 5 Cal 2d 191. 

Conn.—Decker v. Roberts, 32 A.2d 
651, 130 Conn. 174—De Marey v. 
Brugas, 131 A. 392, 103 Conn 667. 
La.—Ilinton v. Tri-State Transit Co. 
of Louisiana, App., 151 So. 116. 

(6) To support judgment for plain¬ 
tiff 

Colo.—Brothers v. Chatfleld, 154 P.2d 
46, 113 Colo. 7. 

Ill—Roadruck v. Schultz, 77 NE.2d 
874, 333 Ill.App. 476—Goad v. 

Phipps, 57 N.E.2d 528, 324 Ill.App. 
160. 

La.—H. Weil Baking Co. v. Barton, 
App., 5 So.2d 591—Hartford Fire 
Ins. Co. v. Romero, App., 5 So. 2d 
208—Marsiglia v. Toye, App., 158 
So. 589. 

Mich.—Haynes v. Clark, 233 N.W. 
321, 252 Mich 295. 

Minn.—Olson v. Thake, 300 N.W. 602, 
211 Minn. 231. 

N.Y.—Russell v. Stieglltz, 8 N.Y.S.2d 
234, 254 App.Div. *681. 

Pa.—Shives v. White-Lyons Motor 
Co., 9 Pa.Dist. & Co. 709. 

(7) To justify finding that, al¬ 
though driver failed to yield right of 
way, such act was not negligence.— 
Dedear v. James, Tex.Civ.App., 184 S. 
W.2d 819, error refused. 
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to yield the right of way to a vehicle approaching i intersection, 54 or in failing to stop before enter- 
from his right 68 or to the vehicle first to enter the ing a through or favored street or highway, 56 or 


Evidence held insufficient 

(1) In general.—Welamantle v. 

Petros, 19 S.E.2d 694, 124 W.Va. 180. 

(2) To entitle plaintiff to recover. 
Ill.—Spangler v. Blackburn, 22 N.E. 

24 405, 301 Ill.App. 625. 

La.—Terrebonne v. Toye Bros. Yel¬ 
low Cab Co., App., 8 So.2d 224— 
Brown v. Sardinia, App., 176 So. 
662, followed in Drivon v. Sardinga, 
176 So. 663 and Perrin v. Sardinga, 
176 So. 664. 

(3) To make out prima facie case 
of negligence—Hill v. Lopez, 45 S. 
E.2d 539. 228 N.C. 433. 

(4) To show negligence.—Meyer v. 
Hartford Bros. Gravel Co., 14 N.W. 
2d 660, 144 Neb. 808. 

53. Evidence held sufficient 

(1) In general. 

Ill.—Gantar v. Nastruz, 72 N.E.2d 
565, 331 Ill.App. 113—Walker v. 
Brandon, 19 N.E 2d 219, 298 Ill.App. 
630—Govekar v. Kweder, 16 N.E 2d 
249, 296 Ill App. 402 
La.—Gulf Ins. Co. v. Robins, App., 
15 So 2d 552. 

N.Y.—Southcombe v. Coyle, 8 N.Y.S. 
2d 557. 

Pa.—Close v. Philadelphia Electric 
Co., 90 Pa Super 260. 

Wis—La Chance v. Stuart, 288 N YV 
262, 233 Wis. 246—Kilcoyne v. | 

Trausch, 269 N.W. 27*6, 222 Wis 
528. 

(2) To support verdict in favor of 
plaintiff who approached intersection 
from defendant’s right 

N.Y—Colgan v. Battista, 18 N.Y.S. 

2d 254, 259 App.Div. 776. 

Ohio.—Neal v. Schmidt, App., 39 N.E. 
2d 859. 

Pa.—American Ry. Express Co. v. 

Crane, 90 Pa.Super. 422. 

Wash—-Horsfall v. Naher, 257 P. 
1118, 144 Wash. 205. 

(3) To support verdict or judgment 
in favor of party approaching from 
left. 

Colo.—Bauserman v. White. 114 r.2d 
557, 108 Colo. 101. 

Me.—Fitts v. Marquis, 140 A. 909, 
127 Me. 75. 

Mass.—Fallovallita v. Johnsyn, 67 N. 

E.2d 532, 317 Mass. 153. 

Neb.—Showers v. A. H. Jones Co., 
253 N.W. 902, 126 Neb. 604. 

Nev.—Hilton v. Hymers, 65 P.2d 679, 
57 Nev. 391. 

N.J.—Moran v. Booghcr, 148 A. 181, 

8 N.J.Misc. 50. 

Pa.—Redmond v. Koons, 97 Pa.Super. 
229. 

Tenn.—Atchley v. Sims, 128 S.W.2d 
975, 23 Tenn.App. 167. 

(4) To support ^finding of negli¬ 
gence in respect of collision at inter¬ 
section with vehicle approaching 
from right. 

Cal.—Shamllan v. Minardi, 11 P.2d 


402, 123 Cal.App. 495—Klemko v. 
Ryer, 4 P 2d 998, 118 Cal.App. 238. 
Colo.—Markley v. Hilkey Bros., 160 
P.2d 394, 113 Colo 562. 

Conn.—Hansen v. Costello, 5 A.2d 
880, 125 Conn. 386. 

La.—Wagner v. Susslin, App, 4 So. 
2d 624—Simon v. Harrison, App., 
200 So. 476, followed in 200 So. 
481. 

N.J.—Becker v. Waring, 63 A.2d 311, 
135 N.J.Law 635—Taylor v. Ad¬ 
kins, 158 A. 924, 10 N.J.Misc. 289- 
Brunt v. Schenck, 155 A. 618, 9 N. 
J Ml sc. 805. 

N.Y—Reynolds v. State, 28 N.Y.S 2d 
861, 262 App.Div. 927, appeal dis¬ 
missed 40 N.E 2d 34, 287 N.Y. 745 
Pa—Gasperonl v. Datt, 19 A.2d 376, 
341 Pa 448—Christensen v. Jules 
Junker, Inc., 181 A. 326, 119 Pa Su¬ 
per 335—Dougherty v. Glose, Com. 
T1, 22 Leh Co.L J. 395 
Evidence held Insufficient 

(1) To support judgment for de¬ 
fendant, who approached intersection 
from plaintiff’s left—Coshun v. Mau- 
Bf'uu, 23 NE 2d 656, 62 Ohio App. 249 

(2) To support judgment for plain¬ 
tiff against defendant coming from 
plaintiff’s right —Bray man v. Do 
Wolf. 97 Pa Super. 225. 

54. Evidence held sufficient 

(1) In general. 

La—Butler v. O’Neal, App, 26 So.2d 
753—Frank De Latour, Inc, v. 
Tove Bros. Yellow Cab Co., App., 
145 So 310. 

SD—Smith V. Aspaas, 21 N.W 2d 
X78. 

Wash—Anderson v. Kurrell, 182 P. 

2d 1. 28 Wash.2d 227 
Wis—Eberdt v. Muller, 2 N W.2d 
3*67, 240 Wis. 841, rehearing denied 
3 N.W.2d 763, 240 Wis 341. 

(2) To establish that both vehicles 
entered the intersection approximate¬ 
ly at the same time. 

La—Chaney v. Hutches, App., 192 
So. 556—Universal Automobile Ins. 
Co. v. Manlsalco, App., 148 So 731. 
Mo.—Banks v. Empire Dist. Electric 
Co., App , 4 S.W.2d 875. 

(3) To show that defendant’s vehi¬ 
cle entered intersection first.—Tho- 
man v. Deliberto, 13C So. 904, 17 La. 
App. 674. 

(4) To support conclusion that 
plaintiff’s automobile was first to en¬ 
ter Intersection. 

Cal—Ebert v. Tide Water Associated 
Oil Co., 129 P.2d 135, 54 Cal App.2d 
497—Lundgren v. Converse, 93 P. 
2d 819, 34 Cal.App.2d 445—Demers 
v. Sutherland, 4 P.2d 187, 117 Cal. 
App. 489. 

Iowa.—Stein v. Sharpe, 295 N.W. 155, 
229 Iowa 812. 

La.—Glazner v. Wilson, App., 23 So. 
2d 330—Meredith v. Arkansas Lou- 
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islana Gas Co., App., 185 So. 498— 
Smith v Silvio. App, 157 So. 757 
—Wittenberg v. Massey, 131 So. 
708, 14 La.App. 488—Laughltn v. 
Sullivan, 131 So. 687, 14 La.App. 
491. 

Wyo.—Christensen v. McCann, 282 P. 
1061, 41 Wyo. 101. 

Evidence held insufficient 

La.—Hartford Fire Ins. Co. v. Rom¬ 
ero, App., 6 So.2d 208. 

55. Evidence held unworthy of be¬ 
lief 

A motorist will not be permitted 
to say that he stopped at a through 
street but did not see another vehi¬ 
cle with which he collided as he pro¬ 
ceeded into intersection, when it is 
obvious that if he had stopped and 
looked he could have seen the vehi¬ 
cle—Ritter v. Nieman, 67 N.E.2d 417, 
329 Ill.App. 163 -Smith v. A. Sala- 
vitch & Son, 27 N.E.2d 851, 305 Ill. 
App. 495. 

Evidence held sufficient 

(1) In general. 

La.—Butler v. O’Neal, App., 26 So 2d 
753—Dow v. Brown, App., 193 So. 
239. 

Mich—Valenti v. Mayer, 4 N.W.2d 
5. 301 Mich 551. 

N.Y.—Eggelton v. Thompson, 78 N. 

Y.S 2d 7. 273 App Div. 987. 

Ohio.—Neal v. Schmidt, App, 39 N. 
E 2d 859. 

Or—Ervast v. Sterling, 68 P.2d 137, 
156 Or 432. 

Tenn- Whitehurst v. Howell, 98 S. 

W 2d 1071, 20 Tenn.App. 314. 

Wash—Bennett v. Karnowsky, 166 P. 
2d 192, 21 Wash.2d 487. 

(2) To establish negligence. 

U.S —U. S v Goldman, D.C.Pa., 61 F. 
Supp 315. 

Cal —Cox v. Tyrone Power Enterpris¬ 
es, 121 1* 2d 829, 49 Cal.App 2d 383 
—Hodges v. MeCullom, 117 l\2d i4, 
47 Cal App.2d 41—Huffnes v. 
Standard Brands of California, 90 
P.2d 599, 32 Cal App.2d 631—Hiatt 
v. Brockman, 45 P.2d 411, 7 Cal. 
App 2d 88. 

Ill—Goad v. Phipps, 57 N.E.2d 628. 
324 Ill.App. 160—Roberts v. Cipfl. 
40 N E 2d 629, 313 Ill App. 373— 
Smith v. A. Salavitch & Son, 27 N. 
E 2d 851, 305 Ill.App 495—Graham 
v. Dresson, 10 N.E.2d 843, 292 Ill. 
App. 15. 

La.—Waller v. Rapides Grocery Co.. 
App., 22 So.2d 407—Aulhement v. 
Hays, App., 18 So.2d 182—Cole v. 
Sherrill, App., 7 So.2d 205—Smith 
v. Jackson, App., 198 So. 174—An¬ 
derson v. Louisiana Power & Light 
Co., App., 180 So. 243—Bertucci v. 
Arjonilla, App., 172 So. 445—United 
Theatres v. Rochefort, App., 171 So. 
205—Joseph Chalona Co. v. Smith, 
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with respect to defendant’s alleged negligent opera¬ 
tion of his vehicle on a through or favored street 
or highway, 66 or at an intersection controlled by 
traffic signals or lights 67 On the question of who 
entered the intersection first, circumstantial evi¬ 
dence may be considered, 68 although it docs not es¬ 
tablish conclusively who was at fault. 69 


(3) Left or U-Turns 

General rules have been applied In determining the 
weight and sufficiency of evidence of negligence In mak¬ 
ing a left turn, or In striking a vehicle making a left 
turn, or with respect to a vehicle making ■ U-turn. 

General rules have been applied in determining 
the weight and sufficiency of evidence of negligent 
operation of a motor vehicle while making a left 
turn 60 or negligent operation based on striking 


App., 158 So. 237—Wlrth v. Pokert, 
140 So. 234, 19 La.App. 690. 
Mich.—Pulford v. Mouw, 272 N.W. 
718, 279 Mich. 370—Leader v. 

St raver, 270 N.W. 280. 278 Mich. 
234—Tobin v. Smiley, 248 N.W. 603, 
263 Mich. 22*6—Hoban v. Ryder, 241 
N.W. 241, 257 Mich. 188. 

N.M.—Bunton v. Hull. 177 P 2d 168, 
61 N.M. 6—Mayfield v. Crowdus, 
36 P.2d 291, 38 N M. 471. 

N.Y.—Paron v. Herman El pert, Inc., 
8 N.Y.S.2d 741, 255 App.Div 933. 
Pa.—Fitzgerald v. renn Transit Co., 
44 A.2d 288, 353 Fa. 43. 

R.I.—Fournier v. Goulet, 26 A.2d 480, 
68 R.I. 63. 

Tenn.—Central Produce Co. v. Gener¬ 
al Cab Co. of Nashville, 129 S W.2d 
1117, 23 Tenn.App. 209—Atchley v. 
Sims, 128 S.W.2d 976, 23 Tenn.App. 
167. 

Wts.—Klas v. Fenske, 22 N.W.2d 696, 
248 Wis. 634. 

56L Evidence held sufficient 

(1) In general.—Angelo v. Esau, 93 
r.2d 205, 34 Cal.App.2d 130. 

(2) To support finding of negli¬ 
gence. 

Mich.—Llndzy v. Swaab, 248 N.W. 
617, 263 Mich. 264. 

Neb.—Clausen v. Johnson, 246 N.W. 
458, 124 Neb. 280. 

R.I.—De Arruda v. Newport Cream¬ 
ery, 197 A. 474, 60 R.I. 153. 

(3) To sustain finding that defend¬ 
ant was not guilty of negligence. 

Cal.—Ambra v. Woolscy, 130 P.2d 

152, 65 Cal App.2d 104. 

La. —Ernst v. General Baking Co., 
App., 16 So.2d 259. 

N.M.—Bunton v. Hull, 177 P.2d 168, 
61 N.M. 5. 

57. Evidence held sufficient 

(1) In general. 

Ill.—-Janilch v. Coca Cola Bottling 
Co. of Chicago, 53 N.E.2d 286, 321 
Ill.App. 629. 

La.— Seiner v. Toye Bros. Yellow Cab 
Co., App., 18 So.2d 189—Lopez v. 
Bertel, App., 198 So. 185—Chandler 
V. F. Strauss & Son, App., 194 So. 
133—Bruscatlo v. Stewart, App, 
177 So. 121—Manuel v. Bradford, 
App., 166 So. 667. 

Fa.— McCartney v. B&reford, 169 A 
88, 104 Pa.Super. 694. 

(2) To support finding of negli¬ 
gence. 

Md.—Allen ▼. State, for Use of 
Taetle, 197 A 144, 173 Md. 649. 


Va.—Hatfield v. Thomas, 41 SE.2d 
460, 186 Va. 7—Brown v. Wallace, 
36 S.E.2d 793, 184 Va. 670. 

Wash—Church v. Shaffer, 297 P. 

1097, 162 Wash 126. 

Evidence held insufficient 
Ill.—Boston v. Western United Gas 
& Electric Co., 20 N.E.2d 365, 299 
Ill.App. 615. 

58. Cal.—Hill v. Fresno County, 35 
P.2d 593, 140 Cal App. 272—Goyettc 
v. Heilman, 8 P.2d 911, 121 Cal. 
App. 144. 

59. Cal —Goyette v. Heilman, supra. 
La.—Frank Pelalour, Inc. v Marullo, 

135 So. 63, 17 La App. 181. 

Effect of proof that one vehicle 
■truck the other 

(1) Fact that one automobile 
struck the other and not vice versa is 
not conclusive on whether motorist 
whose automobile was struck had 
preempted the crossing.—Di Chiara 
v. Hackett, La.App., 186 So. 113. 

(2) The fact that it was defend¬ 
ant’s automobile which ran into the 
automobile in which plaintiffs were 
riding was not in Itself a controlling 
consideration on the question wheth¬ 
er defendant, who was the favored 
driver in approaching obstructed in¬ 
tersection, was negligent.—Winston 
v. Bacon, 111 P.2d 764, 8 Wash 2d 216. 
Probative value 

Although some of the details of in¬ 
tersectional automobile collision giv¬ 
en by defendant motorist in his tes¬ 
timony were not in accord with the 
trial court's ultimate findings, it did 
not follow that defendant's testimo¬ 
ny was entirely unreliable and that 
injured plaintiffs’ version of the ac¬ 
cident was entirely correct.—Winston 
v. Bacon, supra. 

60. Evidence held sufficient 

(1) In general. 

Cal.—McDevitt v. Rogers, 136 P.2d 
323, 58 Cal.App,2d 307—Doyle v. 
Loyd, 114 P.2d 398, 45 Cal.App.2d 
493. 

La.—Hero v. Toye Bros. Yellow Cab 
Co., App., 19 So.2d 887—Gumbel v. 
Jackson Brewing Co., App., 15 So. 
2d 391—Seaife v. Clifton, App., 160 
So 142. 

Ohio.—Eversole v. Seelbach, App„ 73 
N.E.2d 223. 

Wash. — Grimes v, Fraser, 36 P.2d 88, 
178 Wash. 511. 
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(2) To sustain verdict for defend¬ 
ant making left-hand turn. 

Cal—Cosby v. Rimmel, 186 P.2d 215, 
82 Gal.App.2d 415. 

Ky.—Hilsenrad v. Bowling. 166 S W. 

2d 847. 292 Ky. 368. 

La.—Buras v. Lctollier Transfer Co., 
App., 166 So. 328—Thorgrimson v 
Shreveport Yellow Cabs, App., 161 
So 49. 

Mich—Baroum v. Berk, 239 N.W. 329, 
256 Mich 363. 

Okl.—Equels v. Tulsa City Lines, 117 
P.2d 460, 194 Okl. 79. 

R.I.—McAllister v. Chase, 18 A.2d 
690, 65 RI. 122. 

(3) To warrant recovery. 

Ind.—Kelley v. Dickerson, 13 NE.2d 
535, 213 Ind. 624. 

La.—Dunigan v. Haynes, App., 26 So. 
2d 710—McGee v. Interstate Motor 
Express, 135 So. 713, 17 La App. 
214. 

Mo.—Bennett v. Cauble, App., 167 S. 
W.2d 959. 

N.J.—Wilson v. Brown, 145 A 614, 
7 N J Misc. 389. 

R.I—Haas v. Slmeone, 21 A.2d 13, 67 
R.I. 108. 

Bvldenoe field Insufficient 

Ill.—Jordan y. Railway Express 
Agency, 27 N.E.2d 309, 305 Ill.App 
491—Robbins v. Illinois Power & 
Light Corporation, 255 Ill.App. 106. 
La.—Fulmer v. U. S. Fidelity & Guar¬ 
anty Co., Great American Indem¬ 
nity Co., Intervener, App., 5 So 2d 
923, followed in Bacon v. U. S. Fi¬ 
delity & Guaranty Co., 5 So.2d 927 
and Hartford Fire Ins. Co. v. U. S. 
Fidelity & Guaranty Co., 5 So 2d 
927. 

Wis.—Manchuk v. Milwaukee Elec¬ 
tric Ry. & Light Co., 294 N.W. 42. 
235 Wis. 579. 

Bvldenoe field to establish negliffenoe 

(1) In making left turn generally. 
Ark.—Lewis v. Prescott, 99 S.W.2d 
590, 193 Ark. 379. 

Cal.—Mason v. San Diego Electric 
By. Co., 133 P.2d 841, 57 Cal.App. 
2d 17. 

III.—Gragg v. Pasqualini, 17 N.E.2d 
76, 297 I11.APP. 631. 

La.—Gomez v. Broussard, App., 34 
So. 2d 643, rehearing denied 35 So. 
2d 477—Loret v. Armour & Co., 
App., 32 So.2d 55—Seale v. Ste¬ 
phens, Employers Cas. Co., Inter¬ 
veners, App., 24 So.2d 651, affirmed 
29 So.2d 65. 210 La. 1068. 
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a vehicle making a left turn, 61 or in determining 
the weight and sufficiency of evidence of alleged 
negligence with respect to a vehicle making a U- 
turn. 62 

(4) Lights, Signals, and Lookout 

In an action for damages sustained In a collision 


S 51S 

between crossing vehicles, there must be a preponder¬ 
ance of the evidence to prove negligence with respect 
to lights, signals, and lookout. 

In an action for damages sustained in a collision 
between crossing vehicles, there must be a prepon¬ 
derance of the evidence to prove negligence with 
respect to lights, 63 signals, 64 and lookout. 65 


Tex.—Dillingham v. Currie. Civ.App.. 
92 S.W.2d 1122, error dismissed. 

(2) In making left turn directly in 
front of plaintiff's vehicle. 

Da.—Home Ins. Co. v. Warren, App., 
29 So.2d 651—Crasser v. Cunning¬ 
ham, App., 200 So. 658. 

N.J.—Oliver v. Leonardo, 61 A.2d 129, 
135 N.J Law 210—Jaffe v. Spata, 
157 A. 135, 9 N.JMisc. 1067. 

R. I.—Dietz v. United Electric Rys. 
Co.. 21 A.2d 277, 67 R.I. 161. 

Wis.—Zigler v. Kinney. 27 N.W.2d 
433, 250 Wis. 338—Zutter v. O’¬ 
Connell, 229 N.W. 74, 200 Wis. 601. 

(3) In turning to left without sig¬ 
nal. 

Ala—Griffith Freight Lines v. Ben¬ 
son. 176 So 370, 234 Ala. 613. 
Cal.—Hall v. Williams, 11 P.2d 19, 
123 Cal.App. 148. 

Ind.—Drewrys Limited, U. S. A., v. 
Crippen, 44 N.E.2d 1006, 113 Ind. 
App. 120. 

Ky.—Louisville Taxicab & Transfer 
Co. v. Boughter, 36 S.W.2d 12, 237 
Ky. 611. 

Tcnn—Atchley v. Sims, 128 S.W.2d 
975, 23 Tenn App 167. 

(4) In turning left and striking 
approaching vehicle 

La —Wise v. Villere Coal Co., App., 
11 So 2d 419, rehearing refused 11 
So.2d 657. 

Pa—Silflos v. American Stores Co., 
53 A.2d 610, 357 I‘a. 176. 

(5) In cutting corner in making 
left turn at intersection. 

Cal —Backus v Sessions, 110 F 2d 
51, 17 Cal.2d 380—Anderson v. San 
Francisco Examiner. 112 P.2d 297, 
44 Cal App 2d 349—McGlothin v. 
City and County of San Francisco, 
10 P.2d 116, 122 Cal.App. 324— 
Hoffman v. McNamara, 282 P. 990, 
102 Cal.App. 280. 

Conn.—Mlgnone v. Murphy, 33 A.2d 
130, 130 Conn 196. 

La—Dietrich & Wilts v. H. T. Cot- 
lam & Co., 120 So. 262, 9 La.App. 
740. 

S. D.—Federal Land Bank of Omaha 
v. Kinsman, 30 N.W.2d 8. 

Tex.—Adams v. SicfCerman, Civ.App., 
197 S.W.2d 506. 

Va.—Hannabass v. Ryan, 180 S.E. 
416, 164 Va. 519. 

42 C.J. p 1236 note 37 [a] (1). 

61. Evidence held sufficient 

(1) In general. 

Cal.—Atchley v. Finley, 133 P.2d 823, 
57 Cal.App.2d 21. 

Conn.—Est&brook v. Main, 147 A. 
822, 110 Conn. 271. 


Kan.—Bergman v. Kansas City Pub¬ 
lic Service Co., 58 P.2d 110, 144 
Kan. 27. 

Me.—Reid v. Walton, 168 A. 876. 132 
Me. 209. 

Wis—Dinger v. McCoy Transp. Co., 
29 N.W.2d 60. 250 Wis. 265—Jacob¬ 
son v. Bryan, 12 N.W.2d 789. 244 
Wis. 359—Stylow v. Milwaukee 
Electric Railway & Transport Co., 
5 N.W.2d 760, 241 Wis. 211—McGill 
v. Baumgart, 288 N.W. 799, 233 
Wis. 86. 

(2) To establish negligence. 

Cal —Kennedy v. Berg, 62 P.2d 1374, 
18 Cal.App.2d 53—Hollenbough v. 
Wickersheim, 299 P. 90, 114 Cal. 
App. 1. 

Conn—Caines v. Wofsey, 167 A. 733, 
117 Conn. 671. 

La—Messina v. Bomicino, App., 27 
So.2d 397—Charping v. Cunning¬ 
ham, App. 187 So 809—Bayer v. 
Whitley, 138 So. 702, 18 La.App. 
443. 

Me—Tibbetts v. Harbach, 198 A. 610, 
135 Me. 397. 

NJ—Samuel v. Christiansen, 158 A. 

479. 10 N JMisc 223. 

N.Y.—Bustard v. Lunt, 284 N.Y.S. 56, 
246 App.Div. 431. 

Okl.—Stroud v. Tompkins, 145 P.2d 
396, 193 Okl. 483. 

R.I.—Dietz v. United Electric Rys. 
Co., 21 A.2d 277, 67 R.I. 3 61. 

(3) To sustain verdict for defend¬ 
ant.—Stalnaker v. Baird, 189 S.E. 86, 
54 Ga.App. 734. 

Evidence held insufficient 

(1) To make prima facie case.— 
Rutger v. Walken. 143 P.2d 866, 19 
Wash.2d 681. 

(2) To warrant recovery. 

N.Y.—Raufcisen v. Rochester Trans¬ 
it Corporation, 15 N Y S 2d 670, 
258 App.Div. 846. 

R.I.—Joseph v. Craig, 13 A.2d 515, 65 
R.I. 74. 

Va.—Garrison v. Burns, 16 S.E 2d 
306, 178 Va. 1. 

62. Cal.—De La Motte v. Ruoker, 
130 P.2d 444, 55 Cal.App.2d 226. 

Minn.—Smith v. Twin City Motor 
Bus Co., 233 N.W. 316, 181 Minn. 
554. 

63. Evidence held sufficient 

Ill.—Howard v. Ind, 50 N.E.2d 769, 
320 Ill.App. 338. 

La.—Brodtman v. Lawrence, 132 So. 

256, 15 La.App. 407. 

Mich.—Boyce v. Shtukas, 11 N.W.2d 
206, 306 Mich. 467. 

Or.—Lovett v. Gill, 20 P.2d 1070, 142 
Or. 534. 


Wis.—Tietz v. Blaier, 26 N.W.2d 551, 
250 Wis. 214. 

Weight and sufficiency of evidence 
of negligence as to equipment and 
lights generally see supra subdivi¬ 
sion a (6) of this section. 

64. Svidenoe held to establish negli¬ 
gence 

Conn.—Rosenberg v. Matulis, 166 A. 
397, 116 Conn. 675. 

N.Y.—Areson v. Majek, 65 N.Y.S.2d 
474 

Weight and sufficiency of evidence of 
negligence as to signals and look¬ 
out generally see supra subdivision 
a (7) of this section. 

65. Evidence held sufficient 

(1) In general. 

Ariz—Casey v. Marshall, 168 P.2d 
240, 64 Ariz 232, rehearing denied 
169 P 2d 84, 64 Ariz 260. 

Cal.—Angelo v. Esau, 93 P.2d 205, 
34 Cal App.2d 130. 

Del —Odgers v. Clark. 19 A.2d 724, 2 
Terry 232. 

Ill.—Crowe Name Plate & Mfg. Co. v. 

Dammerich, 279 111 App. 103. 

La—Bruscatto v. Stewart. App., 177 
So. 121—Blevins v. Drake-Lindsay 
Co., 144 So. 257—Hamilton v. Lee, 
App, 144 So 249—Thibodeaux v. 
Star Checker Cab Co., App., 143 So. 
101 . 

Mass.—Morion v. Dobson, 30 N.E 2d 
231, 307 Mass. 394. 

Tex—Dedear v. James, Civ.App, 184 
S.W.2d 319, error refused—Houston 
Electric Co. v. Potter, Civ App., 51 
S.W.2d 764, error dismissed. 

Wis.—Ray v Milwaukee Automobile 
Ins. Co., Limited, Mutual, 283 N.W. 
799, 230 Wis. 323—Kilcoyne v. 

Trausch, 269 N.W. 276. 222 Wis. 
628—Hotz v. Ingels, 253 N.W. 177, 
214 Wis 356. 

(2) To establish negligence In fall¬ 
ing to keep proper lookout. 

U.S.—Van Wie v. U. S., D.C.Iowa. 77 
F.Supp. 22. 

Cal—McNett v. Volfl, 269 P. 932, 205 
Cal. 89. 

Conn.—Hansen v. Costello, 5 A. 2d 
880, 125 Conn. 386. 

Kan.—McGinley v. City of Cherry- 
vale, 40 F.2d 377, 141 Kan. 155. 
La.—Prescott v. Rowland, App.. 32 
So.2d 72—Nezat v. General Out* 
door Advertising Co., App., 24 So. 
2d 482—Saucier v. Kellett, App., 23 
So.2d 772—McBride v. Gill, App., 
15 So.2d 643—Wise v. Villere Coal 
Co., App., 11 So.2d 419, rehearing 
refused 11 So.2d 657—Cole v. Sher¬ 
rill, App., 7 So. 2d 205— Xsaao v» 
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(5) Speed and Control 

In crossing collision cases, general rules apply with 
respect to weight and sufficiency of evidence relating 
to speed and control; and negligence may be sufficient¬ 
ly established by circumstantial evidence. 


General rules are applicable in determining the 
weight and sufficiency of the evidence of defend¬ 
ant’s alleged negligence with respect to speed and 
control in an action for damages sustained in a col¬ 
lision between crossing vehicles,®® and, in accord- 


Frederick, App. 5 So.2d 176—Alth- 
ans v. Toye Bros. Yellow Cab Co., 
App., 191 So. 717—Finkelstein v. 
U. S. Fidelity & Guaranty Co., 
App., 184 So. 219—Becker v U B. 
Rubber Products, App., 183 So. 596, 
amended and reinstated 186 So. 99 
—Antoine v. Werner, App., 172 So. 
800—Schmidt & Zeigler, Limited, v. 
Carroll, App., 161 So. 785—Long v. 
White, App.. 146 So. 368, opinion 
adhered to 149 So. 133. 

Me.—Tibbetts v Harbach, 198 A. 610, 
135 Me. 397—Davis v. Tobin, 163 A. 
780, 131 Me. 426. 

N.H—Leavitt v. Bacon, 200 A. 399, 
89 N.H. 383. 

Pa.—Fitzgerald v. Penn Transit Co., 
44 A.2d 288, 353 Pa. 43—Carroll v. 
Kirk. 19 A.2d 584, 144 Ta Super 
211 . 

Tex.—Kimbriel Produce Co v. Web¬ 
ster, Civ App, 185 S.W.2d 198, er¬ 
ror refused—Sherwin-Williams Co 
of Texas v. Delahoussaye, Civ App , 
124 S.W.2d 870, error dismissed. 
Vt.—Gregoire v. Willett, 8 A 2d 660, 
110 Vt. 459—Senecal v. Bleau, 189 
A. 139, 108 Vt. 486. 

Wis.—Haase v. Employers Mut. Lia¬ 
bility Ins. Co.. 27 N.W 2d 468, 250 
Wis. 422—Zigler v. Kinney, 27 N.W. 
2d 433, 250 Wis 338--Klas v. Fen- 
ske, 22 N.W.2d 596, 248 Wis. 634— 
Jacobson v. Bryan, 12 NW.2d 789, 
244 Wis. 359—Landskron v. Hart¬ 
ford Accident & Indemnity Cp., 6 N. 
W.2d 178, 241 Wis. 445—Stylow v. 
Milwaukee Electric Railway & 
Transport Oo. f 5 N.W.2d 750, 241 
Wis. 231—Kusper v. Kocher. 4 N W. 
2d 158, 240 Wis '629—Ready v. 
Hafeman, 300 N.W. 480, 239 Wis. 1 
—McGill v. Baumgart, 288 N.W. 
799, 233 Wis. 86. 

(3) To establish negligence in fail¬ 
ing to observe oncoming traffic as 
driver entered intersection. 

Cal —Huffines v Standard Brands of 
California, 90 F.2d 599, 32 Cal.App. 
2d 634. 

Conn.—-Lcete v Griswold Tost No. 
79, American Legion. 158 A. 919, 
114 Conn 400—Rosenberg v. Ma- 
tulis, 166 A. 397, 116 Conn 075. 
Fla.—De Salvo v. Curry, 33 So 2d 215. 
La.—Bertucci v. Arjonilla, App., 172 
So. 445. 

N.J.—Becker v. Waring, 53 A.2d 311, 
135 N J Law 535. 

S.D.—Loffer v. Witte, 28 N.W. 2d 698. 
Va.—Brown v. Wallace, 35 S E.2d 
793, 184 Va. 570. 

(4) To establish negligence in fail¬ 
ing to see approaching vehicle. 

Cal.—Stevenson v. Fleming, 117 P. 
2d 717, 47 Cal.App.2d 225. 


La—Wagner v. Susslin, App., 4 So. 
2d 624. 

Mich.—Heckler v. Laing, 1 N.W.2d 
484, 300 Mich. 139. 

N.Y.—Areson v. Majek, 65 N.Y S.2d 
474. 

Wash —Bleiler v. Wolff, 161 T.2d 
145, 23 Wash 2d 368—Justice v. La¬ 
vage! to, 113 P.2d 1025, 9 Wash 2d 
77. 

Evidence held insufficient 

To show that defendant was guilty 
of negligence in failing to keep prop¬ 
er lookout 

Neb—Rergendahl v. Rabeler, 27C N. 

W. 673. 133 Neb. 699 
Wash—Winston v Bacon, 111 P.2d 
764, 8 Wash 2d 216. 

Wis—Wilson v Koch. 6 N W 2d 659, 
241 Wis 594—Munchuk v Milwau¬ 
kee Electric Ry. & Light Co, 294 N. 
W. 42. 235 Wis 579—La Choree v 
Stuart. 288 N.W. 262, 233 Wis. 24 6 
—Ray v. Milwaukee Automobile 
Ins Co. Limited, Mutual, 283 N W. 
799. 230 Wis 323—Zienike v Faber. 
266 N.W. 217, 221 Wis 512. 

66. Evidence held sufficient 

(1) In general. 

La.—Bruscatto v Stewart, App, 177 
So. 121 —Martin v. Cazcdcssus, 130 

50. 129, 15 La.App. 100. 

NY—Shea v Jud.son, 28 N E.2d 885, 
283 N Y. 393. 

Pa.—Mlchener v. Lewis, 170 A. 272, 
314 Pa 156. 

HI.—Little v. Rubin, 6 A.2d 683, 62 
R I 438 

Wash—Ellestad v. Leonard, 138 P.2d 
200, 18 Wash 2d 118—Rhodes v. 

Johnson, 299 I\ 976, 163 Wash 54, 
followed m 299 P. 978, 163 Wash. 
701. 

(2) To establish negligence. 

U.S.—Atlantic Greyhound Corpora¬ 
tion v. Loudermilk, C.C.AGa, 110 
F.2d 596 

Cal.—Backus v. Sessions, 110 P.2d 

51. 17 Cal.2d 380—roe v. Lawrence, 
140 P 2d 136, 60 Cal App 2d 125— 
Pruitt v Krovitz, 139 P 2d 992, 59 
Cal.App.2d 666—Breland v. Traylor 
Engineering & Manufacturing Co., 
126 P.2d 455. 62 Cal.App 2d 415— 
Finley v. Steiner, 104 P.2d 819, 40 
Cal.App.2d 331—Cope v. Goble, 103 
P.2d 698, 39 Cal.App 2d 448—Smith 
v. Schwartz, 67 P.2d 1386, 14 Cal, 
App 2d 160—Parrett v. Carothers, 
53 P.2d 1023, 11 Cal.App.2d 222— 
Florman v. Patzer, 24 P.2d 228, 
133 Cal.App 358—Demers v. Suth¬ 
erland, 4 P.2d 187, 117 Cal.App. 
489—Shurtleff v. Wynns, 300 P. 
890, 114 Cal.App. 653, followed in 
300 P. 892, 114 Cal.App. 768—Qua- 
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tucker y Hutton, 292 P. 140, 108 
Cal App. 606. 

Conn —Hansen v. Costello, 5 A.2d 
880, 125 Conn 386—Carlin v. Haas, 
199 A 430, 124 Conn. 259. 

DC—Smith v. Doyle, 98 F.2d 341. 
69 App.D.C. 60. 

Ill—Leahy v. Morris. 6 N.E.2d 914. 
289 Ill.App. 99—Wallace v. Yellow 
Cab Co. 238 Ill.App. 283. 

Ind —H. E McGonlgal. Inc. v. Ether- 
ington, App, 79 N E 2d 777—Hel¬ 
ton v Mann, 40 N.E.2d 395, 111 Ind. 
App 487—Earle v. Porter, 40 N.E, 
2d 381. 112 Ind App 71—Lautif v. 
Blades, 180 N.E. 609, 94 Ind.App. 
266. 

Iowa.—Fait v. Krug, 32 N.W.2d 781 
—Simanek v. Behel, 7 N.W.2d 792, 
232 Iowa 1150 

Kan—Taggart v. Yellow Cab Co. of 
Wichita, 131 P.2d 921. 156 Kan. 88. 

La.—Capps v. American Auto Ins. 
Co., App, 35 So 2d 263—Prescott v. 
Rowland, App, 32 So 2d 72—Culver 
v. Toye Bros Yellow Cab Co. App., 
26 So 2d 296—Acosla v. Smith, 
App. 23 So 2d 712. followed in 23 
So 2d 745 and Butler v. Smith, 23 
So 2d 745—Broca to v T S C Mo¬ 
tor Freight Lines. App. 22 So 2d 
480 - Davilla v New Orleans Pub¬ 
lic Service, App. 18 So 2d 357— 
Kelly v. Neff. App. 14 So 2d 6.57— 
Pender v Bonfanti. App , 13 So 2d 
105—Bertucclni v Toye Bros Yel¬ 
low Cab Co, App, 11 So 2d 247— 
H. Well Baking Co v. Barton. App , 
5 So.2d 591—Isaac v. Frederick. 
App. 5 So.2d 176—Collins v Unit¬ 
ed Electric Service, App., 3 So 2d 
820—Schexnaildre v. Bledsoe, App , 
194 So. 45—Chaney v. Hutches, 
App, 192 So. 556—Althans v. Toye 
Bros. Yellow Cab Co., App., 191 So, 
717—Rochefort v. Techo Lines, 
App., 186 So. 751—Becker v. U. S. 
Rubber Products, App., 183 So. 
596, amended and reinstated 186 
So. 99—Mcsc v. Summers, App., 170 
So. 510—Pannoll v. Consolidated 
Parcels, App., 164 So. 167—Tatar v. 
Munson, App., 161 So. 361—Fnrace 
v. United Creamery, App., 159 So, 
627—Webb v. Key, App., 144 So. 
650—Watson v. Mundlnger, App., 
144 So. 620—Hamilton v. Lee, App.. 
144 So. 249—Brown v. Dalton, App., 
143 So. 672—Arceneaux v. Teche 
Lines, App., 143 So. 533—Bailey v, 
Domourelle, 135 So. 623, 17 &a, 
App. 116, followed in Eastman v. 
Demourelle, 135 So. <625, 17 La.App. 
119—Brodtman v. Lawrence, 132 
So. 256, 15 La.App. 407—Russell v. 
Louisiana Oil Refining Corpora¬ 
tion, 127 So. 27, 13 La.App. 74— 
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ance with the general rule discussed supra subdi¬ 
vision a (8) (a) of this section, circumstantial evi¬ 
dence of such negligence may be sufficient. 67 

i Vehicles Traveling in Same Direction 

(1) In general 

(2) Duties of forward vehicle 

(3) Duties of following vehicle 

(4) Collision with, or endangering, ap¬ 

proaching vehicle 


(1) In General 

In an action for damages resulting from alleged neg¬ 
ligence of the driver of one of several vehicles traveling 
In the same direction, such negligence must be estab¬ 
lished by a preponderance of the evidence. 

In an action for damages resulting from the al¬ 
leged negligence of the driver of one of several 
vehicles traveling in the same direction, such neg¬ 
ligence must be established by a preponderance of 
the evidence. 68 


Middleton v. Jordan, 120 So. 668, 
10 La.App. 189. 

Mass.—Gaines v. Ratnowsky, 41 N.E. 

2d 25. 311 Mass. 254. 

Mich.—Nicewander v. Diamond, 4 N. 
W.2d 633, 302 Mich. 239—Huber v. 
Paquette, 292 N.W. 334, 293 Mich. 
370—Leader v. Straver, 270 N.W. 
280, 278 Mich. 234. 

Mo.—Murphy v. Quick Tire Service, 
App, 47 S.W.2d 202—Agree v. Hcr- 
ringr, 298 S.W. 250, 221 Mo.App 
1022 

N.H—Leavitt ▼. Bacon, 200 A. 399, 
89 NH 383. 

N J.—Bowen v. Healy’s Inc., 197 A. 
655. 16 N.JMIsc. 113, appeal dis¬ 
missed Fisher v. Healy’s Speeial 
Tours. 1 A 2d 848, 121 N J Law 198 
N.Y.—Cross v. Cohen. 9 N Y.S 2d 43. 
256 App.Div 891, reargrument de¬ 
nied 11 N.Y.S 2d 549. 256 App Div 
1056. appeal denied 23 N E 2d 219. 
280 N.Y 849— Faron v Herman Hi- 
pert, Inc., 8 NYS.2d 741. 255 App 
Div 933—Merrill v. Hinckley, 56 N. 
Y.S 2d 63 

N.C —Etheridge v. Etheridge, 24 S E 
2d 477, *222 N.C. 616. 

N.D.—Wilson v. Oscar H. Kjorlie Co., 
12 N.W.2d 626, 73 N D 134 
Okl.—Wilson & Co. v. Campbell, 157 
P.2d 465, 195 Okl 323—Poston v. 
Alexander, 132 l\2d 343, 191 Okl. 
653. 

Pa.—Nathan v. McGlnley, 19 A.2d 
917, 342 Pa. 12—Maio V. Fahs, 14 
A.2d 105. 339 Pa 180. 

R. I.—Perry v. New England Transp 
Co., 45 A.2d 481, 71 HI. 352. 

S. C.—Lynch v. Pee Dee Express, 30 
S E 2d 449, 204 SC 537. 

S.D.—LoffTer v. Witte, 28 N.W.2d 698. 
Vt.—Senecal v. Bleau, 189 A. 139. 
108 Vt. 486. 

Va.—Moore v. Vick, 24 S.E.2d 429, 
181 Va. 157. 

Wash.—Thorstenson v. Degler, 129 P. 
2d 996, 15 Wash. 2d 211—Hauswirth 
v. Pom-Arleau, 119 P.2d 674, 11 
Wash.2d 364—Pyle v. Wilbert, 98 
P.2d 664, 2 Wash.2d 429—O’Neil v. 
Wilshire, 57 P.2d 1254. 186 Wash. 
276. 

Wis.—Haase v. Employers Mut. Lia¬ 
bility Ins. Co., 27 N.W.2d 468, 260 
Wis. 422—Klas v. Fenske, 22 N.W. 
2d 596, 248 Wis. 534—Jacobson v. 
Bryan, 12 N.W.2d 789, 244 Wis. 359 
—Stylow v. Milwaukee Electric 
Railway 4k Transport Co., 5 N.W. 2d 


750, 241 Wis. 211—Eberdt v. Mul¬ 
ler, 2 N.W.2d 367, 240 Wis. 341, re¬ 
hearing denied 3 N.W.2d 763, 240 
Wis 341—Heady v. Hafeman, 300 
N.W. 480, 239 Wis. 1—Lurie v. 
Nickel. 289 NW. 686, 233 Wis. 420 
—McGill v. Baumgart, 288 N.W. 
799, 233 Wis. 86— Mnder v. Boehm, 
250 N.W 854, 213 Wis 55, followed 
in 250 N.W. 856, 213 Wis. 62. 

(3) To establish gross negligence. 
—White v. Neff, La App, 11 So.2d 
289—Boykin v. Plauche, La App., 168 
So. 741. rehearing denied and amend¬ 
ed 169 So. 131. 

(4) To support finding that driver 
entered intersection at speed exceed¬ 
ing statutory rate 

Cal—Merrill v Finigan, 24 P.2d 188. 
133 Cal App 301. 

La —Finkelstein v. U. S. Fidelity & 
Guaranty Co.. App, 3S4 So 219— 
Luughlin v. Sullivan, 131 So. 687, 
14 La.App. 491. 

(5) To support finding that de¬ 
fendant was not negligent. 

Conn —Graveline v. Livingston, 34 A. 

2d 732, 130 Conn 397. 

Mich —Wilson v. Corwin, 300 N.W. 
857, 299 Mich. 494. 

N.Y.—Beeston v. Maybury, 298 N.Y.S. 

831, 252 AppDiv. 812. 

Wash.—Winston v. Bacon, 111 P.2d 
764, 8 Wash 2d 216. 

Wis.—La Chance v. Stuart, 288 N.W. 
262, 233 Wis. 246. 

(6) To sustain verdict or judg¬ 
ment for plaintiff. 

Cal —Hiatt v. Brockman, 45 P.2d 411, 
7 Cal.App.2d 88. 

La.—Terrebonne v. Toye Bros. Yel¬ 
low Cab Co., App., 3 So.2d 224. 
Me.—Libby v. Heikkinen, 32 A.2d 604, 
140 Me. 23. 

N.J.—Tinnirello v. Lodwick, 156 A. 
784, 9 N.J.Misc. 1031—Hubei v. 

Weiss, 149 A. 756, 8 N.J.Misc. 269. 
N.Y.—Eaton v. Paige, 24 N.Y.S.2d 
622, 261 App.Div. 850. 

Tenn.—Central Produco Co. v. Gen¬ 
eral Cab Co. of Nashville, 129 S. 
W.2d 1117, 23 Tenn.App. 209— 

Atchley v. Sims, 128 S.W.2d 975, 
23 Tenn.App. 167. 

Va.—Hatfield y. Thomas, 41 S.E.2d 
460, 186 Va. 7. 

Wis.—Ready v. Hafeman, 300 N.W. 
480, 239 Wis. 1—Oik v. Marquardt, 
234 N.W. 723, 203 Wis. 479. 

335 


Evldenoe held insufficient 

(1) In general. 

La.—Bridwell v. Butler, 139 So. 61. 
3 8 La App. 675—Guinn v. Kemp, 
3 36 So. 764, 18 La.App. 3. 

Wis.—Ziemke v. Faber, 266 N.W. 217, 
221 Wis. 512. 

(2) To warrant recovery.—Brown 
v. Sardinga, La.App., 176 So. 662, fol¬ 
lowed in Drivon v. Sardinga, 176 So. 
663 and Perrin v. Sardinga, 176 So. 
664. 

(3) To warrant judgment for de¬ 
fendant. 

N.Y.—Wilson v. Griffin, 278 N.Y.S. 
469, 243 App Div. 831, appeal dis¬ 
missed 196 N.E. 595, 267 N.Y. 591. 
Ohio--Coshun v. Mauscau, 23 N.E. 
2d 656. 62 Ohio App 249. 

(4) To show excessive speed of ei¬ 
ther vehicle —Droddy v. Southern 
Bus Lines, La App., 26 So.2d 761— 
Butler v. O’Neal, La.App., 26 So.2d 
753. 

(5) To show that vehicle was ap¬ 
proaching intersection at excessive 
speed 

La —Lyons v. Magee Truck Lines, 
App, 200 So. 841. 

Miss. —Coco Cola Bottling Works of 
Greenwood v. Hand, 191 So. 674, 
186 Miss. 893. 

Neb.—Bcrgendahl v. Rabeler, 276 N. 

W. 673, 133 Neb. 699. 

Or— Hefting v. Heints, 72 P.2d 44, 
157 Or. 542. 

Wis—Goyer v. Milwaukee Electric 
Railway & Light Co., 284 N.W. 1, 
230 Wis. 347. 

Evidence held too inconclusive, 
contradictory, and uncertain to be ac¬ 
cepted as basis of a legal conclusion. 
—Askin v. Long, 6 A.2d 246, 176 Md. 
545. 

67. Wis.—Haase v. Employers Mut. 
Liability Ins. Co., 27 N.W.2d 468, 
250 Wis. 422—Klas v. Fenske, 22 
N.W.2d 596, 248 Wis. 534. 

Evidence held sufficient 
Mass.—Morton v. Dobson, 30 N.E. 2d 
231, 307 Mass. 394. 

Evidence held insufficient 
Ill.—Little v. Gogotz, 58 N.E.2d 336, 
324 Ill.App. 516. 

Ohio.—Willard v. Fast, 61 N.E.2d 807, 
75 Ohio App. 225. 

68. La.—Lasselgne v. Calvaruso, 
App., 15 So.2d 540. 
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(2) Duties of Forward Vehicle 

Negligence on the part of the driver of the forward 
vehicle, for example, In stopping, backing, or turning, 
or with respect to lights, signals, and lookout, must be 
established by a preponderance of.the evidence. 

In an action for damages resulting from an al¬ 


leged breach of duty on the part of the driver of 
the forward vehicle, his negligence must be estab¬ 
lished by a preponderance of the evidence;®® and 
general rules have been applied in determining the 
weight and sufficiency of evidence of such driver’s 
negligence in stopping,™ backing, 7 * or turning, 72 as 


Bvldence hold sufficient 

(1) In general. 

Cal.—Wohlenberg v. Malcewicz, 133 
P.2d 12, 56 Cal.App.2d 508. 

Conn.—Viggiana v. Connecticut Co., 
191 A. 95. 122 Conn. 614. 

Wia.—Reichert v. Rox Accessories 
Co., 279 N.W. 645. 228 Wis. 425. 

(2) To support finding that driv¬ 
er was negligent.—Continental Ins. 
Co. Of New York v. Pacific Grey¬ 
hound Lines. Ill P.2d 37, 43 Cal.App. 
2d Supp. 877. 

(3) To support finding that fire 
truck did not have its siren sounding 
—Calhoun v. Grant, Tex.Civ.App.. 129 
S.W.2d 762. 

Bvldence held Insufficient 

N.C.—Guthrie v. Cocking, 8 S.E.2d 
607, 217 N.C. 476. 

00. La.—Lasseigne v. Calvaruso, 
App.. 15 So.2d 640. 

Bvldence held sufficient 

(1) In general. 

Cal.—Burch v. Valley Motor Lines, 
179 P.2d 47. 78 Cal App.2d 834 
Ind.—Lee Bros v. Jones, 54 N.E 2d 
108, 114 Ind.App. 688 
La.—Dupuy v. Godohaux Sugars, 
App.. 184 So. 730. 

(2) To sustain verdict for driver 
of passing vehicle. 

U.S.—Warlich v. Miller, D.C.Pa., 73 
F.Supp. 593. 

Minn.—Dickinson v. Lee, 246 N.W. 
669, 188 Minn. 130. 

(3) To sustain verdict for defend¬ 
ant. 

Ky.—Siler v. Renfro Supply Co., 26 
S.W.2d 12, 233 Ky. 487. 

Mich.—Bryant v. Brown, 271 NW. 
666. 278 Mich. 686—Fclsenteld v. 
Chattaway, 263 N.W. 280. 266 Mich. 
234. 

(4) To sustain finding that driver 
of forward vehicle was negligent. 
U.S.—Stafford v Roadway Transit 

Co.. C.C.A.Pa., 165 F.2d 920. 

Cal.—Ohlson v. Frazier, 39 P 2d 420, 
2 Cal.App.2d 708. 

Colo.—Jaeckel v. Funk, 138 P.2d 939, 
111 Colo. 179. 

Conn.—Rivkin v. Couvcia, 34 A.2d 
634, 130 Conn. 378. 

N.Y.—Dicicco v. State, 273 N.Y.S. 
937, 152 Misc. 541. 

(5) To sustain finding that driver 
of forward vehicle was not negligent. 
Cal.—Raddant v. Watson, 264 p. 588, 

89 Cal.App. 101. 

Conn.—Plucherino v. Shey, 143 A. 
886. 108 Conn. 544. 

La.—Burns v. Evans Cooperage Co., 
23 So.2d 165, 208 La. 406. 


Mich.—Fugere v. Aronson, 281 N.W. 
39-6, 285 Mich. 661. 

Neb.—Miller v. Abel Const. Co., 300 
NW. 405, 140 Neb. 482. 

Bvldence held insufficient 

Or.—Kiddle v. Sehnitzer, 117 P.2d 
983, 167 Or. 316. 

Pa.—Hutchinson v Fullmer Trucking 
Co.. 5 A 2d 182. 333 Ta 424 
Wash.—Brotlierton v Day & Night 
Fuel Co.. 73 P.2d 7S8, 192 Wash 
362. 

70. Wash—CayJor v. B. C. Motor 
Transp, 71 P.2d 162, 191 Wash. 
365 

Wright and sufficiency of evidence as 
to speed and control generally see 
supra subdivision a (8) of this sec¬ 
tion. 

Evidence held sufficient 

(1) In general—Cannon v. Bas¬ 
sett, 162 NE 772. 264 Mass 383. 

(2) To warrant recovery. 

U.S—Skinner v. Pennsylvania Grey¬ 
hound Lines, C.C.A.Ind., 123 F.2d 
497. 

N Y.—Muth v. Fitzgerald Bros. 

Brewing Co, 12 N.Y S.2d 489, 257 
App.Div. 897. 

(3) To sustain finding that driver 
was negligent in stopping in middle 
of highway. 

Colo.—Jaeckel v. Funk, 138 P.2d 939, | 
111 Colo 179 

Ill —Wedig v. Kroger Grocery & Bak- 
I ing Co, 282 lll.App. 370. 

! Minn —Fryklind v. Jackson, 252 N. 

W. 232, 190 Minn. 356. 

N.J.—Barnes v. Browell Bus Co., 32 
A.2d 286, 130 N.J.Law 193. 

Wis—Georgeson v. Nielsen, 252 N.W. 
576, 214 Wis. 191. 

(4) To show that driver was not 
j negligent in stopping. 

I La—Hudson v. Brown, App., 190 So. 

| 800—Fuld v. Maryland Casualty 

Co., App., 178 So. 201, followed in 
178 So. 205 and 178 So. 206. 

| Tenn.—Russell v. Furniture Renew¬ 
al, 151 S.W.2d 1066, 177 Tenn. 525. 

Evidence held insufficient 

(1) To establish negligence. 

Ky.—Short Way Lines v. Wallace, 
175 S.W.2d 123, 295 Ky. 658. 

La.—Lasseigne v. Calvaruso, App., 15 
So.2d 540. 

(2) To sustain finding that defend¬ 
ant negligently brought his vehicle 
to sudden stop, so as to endanger 
plaintiffs, in violation of statute.— 
Cole v. Phephles, 5 N.W.2d 755, 241 
Wis. 155. 


71. Evidence held sufficient 

(1) To support judgment for 
plaintiff. 

La.—Bilich v. Templeman Bros. 
App. 164 So. 261. 

Ta.—McDade v. Lohrey Co., Com.PI, 
27 Wash.Co. 235. 

(2) To authorize verdict for de¬ 
fendant.—Vale v. Illinois Pipe Line 
Co.. 134 SW2d 940, 281 Ky. 1. 

72. Bvidenoe held enffiolent 

(1) In general. 

U R —Zentz v. Buchman, C.C A Pa , 

* 103 F 2d 850. 

N.Y— Massar v. Bell, 16 NYS.2d 
727, 258 App.Div. 924, reargument 
denied 17 N.Y.S.2d 1000, 258 App 
Div. 966. 

(2) To support finding of negli¬ 
gence. 

Cal —Williams v. Kawanami, 127 P. 
2d 58, 53 CalApp.2d 14. rehearing 
denied 127 I\2d 996, 53 Cal App 2d 
14—Farmer v. Matsutani, 119 P.2d 
740, 48 Cal.App 2d 332. 

Tex.—Wells v. Ford, Civ.App., 118 
S W.2d 420. error refused. 

Va.—Dey v. Virginia Transit Co., 47 
S.E.2d 552, 187 Va. 635. 

(3) To support verdict finding neg¬ 
ligence in swinging to left as ve¬ 
hicle attempted to pass from rear. 
Ark.—Southwestern Bell Telephone 

Co. v. Balesh. 76 S.W.2d 291, 189 
Ark. 1085—Greenlee v. Rolfe, 60 
S.W.2d 568, 187 Ark. 1162. 

Cal.—Cadwoll v. Anschutz, 52 P.2d 
916, 4 Cal.2d 709—Webster v. Har¬ 
ris, 6 P.2d 88, 119 Cal.App. 46. 

(4) To establish negligence In 
making left turn into path of over¬ 
taking vehicle. 

Ill.—Durrn v. Bertram, 78 N.E 2d 126, 
333 lll.App. 656—Gantz v. Young. 
78 N.E.2d 110, 333 lll.App. 655— 
Bobalek v. Atlass, 43 N.E.2d 584, 
815 lll.App. 614—Board v. Zindars, 
2-5 N.E.2d 136, 303 lll.App. 337— 
Barthelman v. Braun, 278 lll.App. 
384. 

La.—Tornabene v. Rau, App., 34 So. 
2d 655—Harris v. B.gby, App., 29 
So.2d 806—Coffey v. Baham, App., 
29 So 2d 494—Employers Fire Ins. 
Co. v. Langley, App., 197 So. 178— 
White v. Halliburton Oil Well Ce¬ 
menting Co., App., 183 So. 537, re¬ 
hearing denied 185 So. 68—Martin 
v. Breaux, App., 165 So. 743—Von 
Baast v. Thlbaut Feed Mills, App., 
151 So. 226—Saoidoz v. Beridon, 
App., 150 So. 25, costs taxed 154 
So. 677—McCain ▼. Pan-American 
Petroleum Corporation, App., 142 
So. 376, reinstated on rehearing 
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well as in determining, the weight and sufficiency of 
negligence with respect to lights, 78 signals, 74 and 
lookout. 78 

(3) Duties of Following Vehicle 

Negligence of the operator of a vehicle approach¬ 
ing, paaaing, or attempting to pate another vehicle from 


the rear must be established by a preponderance of the 
evidence. 

In an action for injuries or damages sustained by 
the owner or occupant of a vehicle as a result of 
the negligence of the operator of a vehicle ap¬ 
proaching from the rear, such negligence must be 
proved by a preponderance of the evidence. 78 This 


146 So. 381—S&laun v. Ducassc, 
App., 141 So. 473. followed in Du- 
casse v. Salaun, 146 So. 172. 
Md.—Wallace v. Fowler, 36 A.2d 691, 
183 Md. 97. 

Mass.—Beach v. Minkley, 19 N.&2d 
20, 302 Mass. 228—-Wood v. Sabins. 
194 N.E. 94, 289 Mass. 299. 

N.Y.—Mangan v. Terminal Transp. 
System, 284 N.Y.S 183. 157 Misc. 
627, affirmed 286 N.Y.S. *666, 247 
App.Dlv. 853. 

N.C.—Exum v. Poole, 176 S.E. 556, 
207 N.C. 244. 

Ohio—Schenck v. Co-Op. Cab Co., 
App., 60 N.E.2d 796 
Okl.—Y. & Y. Operating Co. v. Pugh, 
65 P.2d 186, 179 Okl. 198. 

Pa—Church v. American Stores Co., 
167 A. 633, 103 Pa Super 427. 

RI —Tillinghast v. Rhode Island 
Motor Sales Co., 150 A 753 
Tex—Holland v. De Leon, Civ App., 
118 SW2d 489, error refused — 
Wells v. Ford, Civ App., 118 SW 
2d 420, error refused 
WJs—Stenson v Schumacher, 290 
NW. 28*5, 234 Wis. 19. 

(8) To support conclusion that 
driver was negligent in turning 
without giving proper signal, and 
in failing to keep reasonable look¬ 
out for vehicles approaching from 
rear.—England v. Watkins Bros, 186 
A. 484, 122 Conn. 1. 

(6) To warrant verdict or judg¬ 
ment for defendant. 

Ill—Stevens v. Moore, 47 N.E.2d 498, 
318 Ill App 228—Dowson v. Smith, 
40 N.E.2d 653, 313 Ill App. 650. 
La.—Burns v. Evans Cooperage Co , 
23 So 2d 165, 208 La. 406—Thomas 
v. Kelly, App., 6 So 2d 760. 

Minn—Arvidson v. Slater, 237 N.W. 
12, 183 Minn. 446. 

(7) To sustain finding that defend¬ 
ant was not negligent in fa<llng 
properly to signal for turn.—Ander¬ 
son v. Lum Show, 12 P.2d 1045, 124 
Cal.App. 490. 

(8) To support finding that driver 
of forward vehicle was not negligent 
in making left turn. 

Cal.—Trowbridge v. Briggs, 35 P.'2d 
426, 140 Cal.App. 554. 

La.—Union Indemnity Co. v. Crow, 
129 So. 409, 14 La.App. 197. 

Wis—Trastek v. Bahlem, 262 N.W. 
<609, 219 Wis. 249. 

Evidence held insufficient 

(1) In general. 

Wash.—Byrne v. Stanford, 292 P. 
1014, 159 Wash. 271. 
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Wis.—Ramsay v. Biemert, 258 N.W. 
355, 216 Wis. 631. 

(2) To justify recovery for plain¬ 
tiff. 

La—Item Co v. Angelo Centineo, 
Inc., App., 199 So. 157. 

Mioh.—Baumgartner v. St. Armour, 
268 N.W. 768, 276 Mich. 650. 

Tex.—Airline Motor Coaches v. 
Cleveland, Civ.App, 199 SW.2d 

847, refused no reversible error. 

(3) To show that defendant 
swerved to left directly in front of 
path of plaintiff's vehicle —Boudra v. 
Williams, La.App., 17 So 2d 502. 

73. Ill —Sugru v. Highland Park 
Yellow Cab Co, 251 111.App. 99. 

Weight and sufficiency of evidence of 
negligence as to equipment and 
lights generally see supra subdi¬ 
vision a (6) of this section. 
Evidence held sufficient 

(1) In general—Mortvedt v. West¬ 
ern Austin Co, 50 N E 2d 764, 320 
111.App. 337. 

(2) To sustain verdict for occu¬ 
pant of vehicle drivi n into unlight- 
ed rear end of defendant’s veh.cle. 
Cal.—Ellison v. Lang Transp. Co., 

84 P 2d '510, 12 Cal 2d 355 
Ill.—Mortvedt v. Western Austin 
Co., GO N.E 2d 764, 320 Ill App. 
337. 

N.Y —Weyrauch v. Linkletler, 6 N. 

Y S.2d 874, 255 App Div. 746 
Ohio—'Smith v. Cushmun Motor De¬ 
livery Co., 6 N.E 2d 594, 64 Ohio 
App. 99. 

(3) To authorize finding that de¬ 
fendants were negligent in operat¬ 
ing their vehicle at night without 
rear lights 

N C —McKinnon v. Howard Motor 
Lines, 44 S.E 2d 735, 228 N.C. 132. 
Okl—Fairmont Creamery Co. v. Rog¬ 
ers, 116 P.2d 983, 189 Okl. 3-20. 
Evidence held Insufficient 
Wash—Brotberton v. Day & Night 
Fuel Co., 73 P.2d 788, 192 Wash. 
362. 

74. Cal.—Wohlenberg v. Malcewicz, 
133 P.2d 12, 56 Cal.App 2d 508. 

Weight and sufficiency of evidence of 
negligence as to signals and look¬ 
out generally see supra subdivi¬ 
sion a (7) of this section. 
Evldenoe held sufficient 
(1) In general. 

Cal.—Pewitt v. Riley, 1-63 P 2d 873, 
27 Cal. 2d 310—Trowbridge v. 

Briggs, 35 P.2d 426, 140 Cal.App. 
•554. 


La.—Slocum v. Hawn, App., 155 So. 
24. 

Wis.—Stenson v. Schumacher, 290 
N.W. 285, 234 Wis. 19. 

(2) To support finding that driv¬ 
er was negligent in failing to signal 
that he was going to stop. 

U.S.—Cook Paint & Varnish Co. v. 

Hickling, CCA.Neb.. 7-6 F.2d 718. 
Colo—Alden v. Watson, 102 P.2d 479, 
106 Colo. 103. 

N.Y.—Sills v. Meyers, 11 N.Y.S.2d 
106, 171 Misc. 63 

Okl.—Smith v. Rohl, 126 P 2d 61, 
190 Okl. 603—Union Tnnsp Co. v. 
Lamb, 123 r 2d 660, 190 Okl 327. 
Tex.—Le Master v. Fort Worth 
Transit Co, 160 S W 2d 224, 138 
Tex >512. 

75. Evidence held sufficient 

La.—iSandoz v Beridon, App., 150 
So 25, costs taxed 1-54 So. 677. 
Tex—Wells v. Ford, Civ.App., 118 
S W 2d 420. error refused. 
Evldenoe held inenffleient 
Wis—Cole v l’hephles. 5 NW.2d 
755, 241 Wis. 155—Young v. Nunn, 
Bush & Weldon Shoe Co. '249 N.W. 
278, 212 Wis. 403 

76. Mo—Sisk v. Industrial Track 
Const. Co, 295 S.W. 751, 816 Mo. 
1143. 

Evidence held sufficient 

(1) In general. 

US—Klcil'or v Colon'al Stores. C. 
CANO, 159 F.2d 894—B-nnett v. 
Gillette Motor Transport Co, D. 
CMo, 59 F.Supp 475. 

Kan.—Gabel v. Hanby, 193 P.2d 239, 
165 Kan 116 

La—J. J. Clarke Co. v. Toye Bros. 
Yellow Cab Co., App., 22 So 2d 298 
—Giles v. Post, 135 So. 775, 17 La. 
App. 225 

Tex—SoulliJand-Greyhound Lines v. 
Gotten, Civ.App, 55 S W.2d 1066, 
reversed on other grounds, Com. 
App, 91 S W 2d 326. 

Va.—Richmond Coca-Cola Bottling 
Works v Andrews, 3 S.E.2d 419, 
173 Va. 240. 

Wash.—Rust v. Sohlaitzer, 27 P.2d 
571, 17-5 Wash. 331. 

(2) To sustain verdict or judg¬ 
ment for plaintiff whose vehicle was 
struck from behind. 

Cal—Rogers v. Interstate Trans’t 
Co, 297 P. 884, 212 Cal. 36. cer¬ 
tiorari denied Interstate Transit 
Co. v. Rogers, 52 S.Ct. 22, 2X4 U. 
S. 640, 76 LEd. 545. 

Ga.—American Fidelity & Cas. Co. v. 
Farmer, App, 48 S.E.2d 137— 


337 



1 518 


MOTOR VEHICLES 


61 C.J.S. 


rule has been frequently applied with respect to al- vehicle traveling in the same direction ; 77 and such 
leged negligence in passing or attempting to pass a negligence may be established without proof that 


American Fidelity & Cas. Co. v. 
Farmer. App. t 48 S E.2d 122—Yel¬ 
low Cab Co. v. Adams, 31 S.E.gd 
195, 71 Ga.App. 404. 

Ky.—Consolidated Coach Corporation 
v. Saunders, 17 S.W.2d 233, 229 Ky. 
284. 

La.—Houlton v. Nichols Truck Line, 
App., 23 So.2d 368—Muhleisen v. 
Eberhardt, App.. 21 So.2d 235. 
Mich—Noonan v. Volek, 224 N.W. 

667, 246 Mich. 377. 

Neb.—Daly v. Publlx Cars, 259 N 
W. 163, 128 Neb 403. 

N.Y.—Neary v. Middlesex Transp 
Co., 61 N.Y.S.2d 565, 270 App Div. 
912, reversed on other grounds 72 
N.E 2d 12, 296 N.Y. 818. 

Ohio.—Carle v. Courtrlght, 40 N.E 
2d 431, 69 Ohio App. 69, rehear¬ 
ing denied 43 N.E.2d 296, 69 Ohio 
App. 69. 

Okl.—Greenback v. Wood, 280 P. 
464, 138 Okl. 53. 

Pa.—Meek v. Allen, 58 A.2d 370. 162 
Pa Super. 495—Farmer v Nevin 
Bus Lines, 1-63 A. 41. 107 Pa.Super. 
153—Kaplan v. Greenb rg, 95 Pa 
Super. 637—Pelosi v. Hoffman, 94 
Pa .Super 398—Ro.sengarton v 
Budd, 44 PaDist A Co. 139. 

SD—Hill v. Bradshaw, 231 NW 
540. 57 S.D. 178 

Tenn —Lasater Lumber Co. v Hard¬ 
ing, 189 S.W.2d -583, 28 Tenn.App 
296. 

Tex—Moltor v. Madden, CIv.App, 
207 S.W.2d 984. 

Va—Neal v. Spencer, 26 S E 2d 70, 
181 Va. 668. 

(3) To authorize verdict for de¬ 
fendant.—Vitale v. Burton, 192 A 
264, 122 Conn. 667. 

(4) To support verdict or judg¬ 
ment for defendant 

Ill—Dowson v Smith, 40 N E 2d 
553, 313 Ill.App 650. 

N.J.—Wagner v. Sossner, 143 A. 555, 
6 N.J Misc. 1013. 

R.I.—-Larsh v. Manian, 9 A.2d 5, 
63 R.I. 358. 

(5) To sustain flnding that driver 
of overtaking vehicle was mghgent 
Ark.—Layes v. Harris, 63 S W.2d 971, 

187 Ark. 1107. 

Cal.—Linde v. Emmick, 61 P 2d 338, 
16 Cal.App.2d 676—Leonard v. 
Hume. 41 P.2d 965, 5 Cal App 2d 
41—Chapman v. Pickwick Stages 
System, 4 P.2d 283, 117 Cal App. 
660—Inouye v. Gilboy Co., 300 1*. 
835, 115 Cal.App. 26—Hanson v 
Cordoza, 290 P. >62, 106 Cal App 
500. 

Conn.—Hedberg v. Cooley. 161 A. 

665, 115 Conn. 3-52. 

Kan.—Gabel v. Hanby, 193 p.2d 239, 
165 Kan. 116—McCoy v. Fleming. 
113 F.2d 1074, 153 Kan. 780- 


Weaver v Snyder, 29 P.2d 1096, 
139 Kan. 144. 

La.—Call v. Cloverland Dairy Prod¬ 
ucts Co., App., 21 So 2d 166—Bar¬ 
ber v. El Dorado Lumber Co., Api>.. 
139 So. 29, affirmed 142 So 718— 
MoGehee v. Hines, 124 So. 846. 12 
La App. 13. 

Mass.—Leach v. Escobar, 63 N E 2d 
891, 318 Mass. 711. 

Minn.—Fryklind v. Jackson, 252 N.W. 
232, 190 Minn 356 

Mo—Hanser v. Lerner, App, 153 S 
W2d 806 

Mont.—McDonough v. Smith, 284 P. 
542, 86 Mont. 545 

N.J—Smith v Montclair Brown A 
White Cab Co, 139 A 904, 6 N 
J Misc 57. 

NY—Sills v. Meyers, 11 N Y.S 2d 
106, 171 Misc 63 

Or —Hornby v. Wiper, 63 P.2d 20 4, 
155 Or 203 

Wash —Clausen v Jones, 71 P.2d 
362, 191 Wash 334 

Wis.— Schneider v. Nedry, 228 NW 
509, 201 Wis. Ill, 

(6) To warrant inference that 
driver was negligent. 

N H —Bresnahan v. Manchester Coal 
& Ice Co , 188 A 10, 88 N H 273. 
S.C—Eickholf v Beard-Laney, Inc., 
20 SE.2d 153, 199 SC 500, 141 

A L.It 1010 

(7) To show that defendant was 
not negligent 

Ala—Byars v. Hollimon, 153 So. 748, 
228 Ala 494. 

La—Hudgins v. Gage, App, 194 So. 
105, followed in Dance v Gage, 194 
So 108—McCain v. Pan-American 
Petroleum Corporation, App., 142 
So. 376, reinstated on rehearing 
146 So. 331—Hoppe v. Stewart 
Stage Lines, 132 So. 664, 1*5 La. 
App 613. 

(8) To make out prlma facie case 
of negligence. 

Iowa—Harvey v. Borg, 257 N.W. 

190, 218 Iowa 1228. 

Tex—Rankin v Nash-Texas Co, Civ 
App, 73 S W 2d 680, error granted. 
Evlde&oe held insufficient 

(1) In general—Jensen v. Atwill, 
Iowa. 241 N.W. 787. 

(2) To authorize recovery.—Long 
v. Shreveport Yellow Cabs, I.a.App., 
180 So. 651. 

(3) To support verdict or judg¬ 
ment against defendants. 

Ill —Schampon v. Speis, 1 N.E.2d 
499, 285 Ill.App. 23 

N.J.—Super v. Garfleld-Passaic 

Transit Co., 165 A, 619, 9 N.J. 
Misc. 812. 

77. Mo.—Sisk v. Industrial Track 
Const. Co., 295 S.W. 751, 316 Mo. 
1143. 

Negligence in passing, resulting In 

338 


collision with or endangering ap¬ 
proaching vehicle see infra subdi¬ 
vision i (4) of this section. 
Evidence held sufficient 

(1) In general. 

Ark —Hodges v. Smith, 298 S.W. 
1023, 175 Ark. 101. 

Cal.—Toriyama v. Putnam, 25 P.2d 
34, 134 Cal.App. 201 
Conn.—Viggiana v. Connecticut Co., 
191 A. 95. 122 Conn. 514. 

Kan.—Stilwell v. Faith, 52 P 2d 635. 
142 Kan. 730—Wheeler v. Jackson, 
297 P. 427, 132 Kan 742. 

Tex—Abbott v Andrews. Civ App., 
29 SW.2d 885, reversed on other 
grounds, Com App, 45 SW.2d 568. 
Wash—Joskl v. Short, 96 P.2d 483. 
1 Wash 2d 454. 

Wis—Byerly v Thorpe, 265 NW. 
76, 221 Wis 28. 

(2) To support verdict or Judg¬ 
ment for plaintiff. 

La—Wilkerson v. Faggard, 127 So. 
•5. 13 La App. 439 

N.H —Martin v. Sinnett, 12 A.2d 513, 
91 N H 525. 

N D —Engen v. Skeels, 236 N.W. 
240, 60 ND. 652. 

(3) To sustain Judgment denying 
recovery. 

La—Gibbs v. Whittlessey, App., 31 
So.2d 241—Waters v. Clinton, App, 
187 So 100 

Mo—Williams v. Davis, App., 168 
S W 2d 483. 

(4) To warrant finding that driv¬ 
er was negligent in passing or at¬ 
tempting to pass. 

Cal —Williams v. Pickwick Stages 
System, 297 P. 98, 112 Cal App. 
597. 

Idaho.—Garrett Freightlines v Sell, 
125 P.2d 1020, 63 Idaho 738 
Ky—Wells v. Lockhart, 81 SW.2d 
5, 258 Ky. 698. 

La—Fogleman v Interurban Transp 
Co, 187 So. 73, 192 La. 115—Jones 
v. Mlscar, App., 34 So.2d 810— 
Ford v. Leonard Truck Lines, App, 
26 So.2d 309—Weitkam v. John¬ 
ston, App., 5 So.2d 582, rehearing 
denied 6 So.2d 54—Goynes v. St. 
Charles Dairy, App., 197 So. 819 
—Breaux v. Rousseil, App., 151 So. 
267—Martinez v. Rein, App., 146 
So 787—Donaldson v. Riddling’s 
Succession, App., 145 So. 804— 
Goins v. Moore, App., 143 So. 622 
—Griffen v. Teche Transfer Co., 
140 So. 113, 19 La.App. 1-57—Her¬ 
rin v. Laundry A Dry Cleaning 
Service, 128 So. 199, 14 La.App. 
97. 

N.Y.—Dicicco v. State, 278 N.Y.S. 
937, 152 Misc. 541. 

Or.—Hornby v. Wiper, 68 P.2d 204, 
155 Or. 208. 

Tenn.—C. D. Kenny Co. ▼. Williams, 
1 Tenn.App. 184. 
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the vehicles had physical contact with one anoth¬ 
er. 78 So general rules have been applied in de¬ 
termining the weight and sufficiency of defendant's 
alleged negligence with respect to lights, signals, 
and lookout. 79 Slight evidence of the circumstanc¬ 
es may place the fault in an action for injuries re¬ 
sulting from a rear-end collision. 80 Where the bur¬ 
den is on defendant, he must show his freedom from 
fault by a clear preponderance of the evidence. 81 

(4) Collision with, or Endangering, Ap¬ 
proaching Vehicle 

General rules have been applied In determining the 


weight and suffleleney of evidence of the defendant’s 
negligence when vehicles traveling In the same direc¬ 
tion and a vehicle approaching from the opposite di¬ 
rection were so operated as to cause damage or Injury 
to the plaintiff. 

General rules have been applied in determining 
the weight and sufficiency of the evidence of neg¬ 
ligence when motor vehicles traveling in the same 
direction and a vehicle approaching from the oppo¬ 
site direction were operated in such a manner as to 
cause damage or injury. 82 


Tex.—Rhone v. Pox, Clv.App., 142 S., 
W.2d 542, error dismissed—Mueller 
v. Bobbitt, CivApp.. 41 S W 2d 
466—Donham v. Rugel, Civ App., 
39 S W 2d 627—Yturrla v. Lank¬ 
ford, Civ App, 4 S.W.2d 210, er¬ 
ror dismissed—Yturna v. Ever- 
ton, Civ App, 4 S.W.2d 211, er¬ 
ror dismissed. 

Va.—Jones v. Hanbury, 1‘64 S.E. 645, 
158 Va. 842. 

(5) To establish driver’s freedom 
from negligence 

Pla—Florida Motor Lines v. Ward, 
137 So 163, 102 Fla. 1105. 

La—McCain v Fan-American Pe¬ 
troleum Corporation, App, 142 So. 
376, reinstated on rehearing 14 6 
So. 331—Probst v Smith Hardware 
Co, App, 141 So 508. followed 
in Maitre v. Smith Hardware Co, 
141 So. 512, and Probst v Smith 
Hardware Co, 141 So 512. 

Mich—Fugere v. Aronson, 281 N.W. 
396, 285 Mich. <661. 

Evidence held Insufficient 

(1) In general 

Ill—Adkins v. Strathmore Co., 278 
Ill App 183. 

La.—Sal linger v. Scontrlno, App., 
170 So 54. 

N.J.—Weisman v. Burns, 145 A. 227, 
7 N.J Misc. 268. 

N.Y.—Malcolm v. Vcdder, 46 N.Y.S. 
2d 239, 267 App Div. 804, motion 
denied 61 N.E 2d 458, 294 N Y. 735. 
afllrmed 62 NE.2d 487, 294 N.V. 
856. 

(2) To show negligence. 

La.—Hamburger v. Katz, 120 So. 391, 
10 La.App 215. 

Md —-Wallace v. Fowler, 36 A.2d 691, 
183 Md. 97. 

N.Y.—Mayo v. Sherwood, 13 N.Y.S.2d 
899. 

Ohio.—Wardwell v. Cincinnati St. 
Ry. Co., 67 N.E.2d 630, 77 Ohio 
App. 397. 

78. Wash.—Zurfluh v. Lewis Coun¬ 
ty, 91 P.2d 1002, 199 Wash. 378. 

79. Kan.—Lechleitner v. Cummings, 
168 P.2d 423, 160 Kan. 453. 


Weight and sufficiency of evidence 
of negligence as to: 

Equipment and lights generally 
see supra subdivision a (6) of 
this section. 

Signals and lookout generally see 
supra subdivision a (7) of this 
sect mn 

Evidence held sufficient 

(1) In general. 

US—Bennett v. Gillette Motor 
Transport Co., DC Mo, 59 F.Supp 
47-5. 

Va—Kinsey v. Brugh, 161 SE 41, 
157 Va 407—Lawson v. Darter, 160 
S E 74, 157 Va 284 

Wash.—Joslci v. Short, 96 P 2d 483, 
1 Wash 2d 454 

(2) To sustain finding that follow¬ 
ing driver was negligent in respect 
to lookout 

Kan—Gabel v Hanby, 193 P 2d 239, 
165 Kan. 116—Weaver v Snyder. 
29 P.2d 1096, 139 Kan. 144 
La.—Hudson v Brown, App, 190 So 
860—Barber v El Dorado Lumber 
Co., App., 139 So. 29, affirmed 142 
So. 718. 

Tex.—Molter v. Madden, Civ.App., 
207 S.W.2d 984. 

Evidence held insufficient 

Ky.—Roederer’s Adm’x v. Gray, 69 
S.W.2d 998, 253 Ky. 669. 

80. Mass—Jennings v Bragdon, 194 
N.E. 697, 289 Maes 695—Hendler 
v. Coffey, 179 N E. 801, 278 Mass. 
339—Wushburn v. R F Owens Co., 
147 N.E. 564, 252 Mass. 47. 

81. La.—Adam v. English, App., 21 
So.2d 633. 

Burden of proof as to negligence 
generally see supra § 511 (2). 
Evidence held insufficient 

(1) To disprove prima facie case 
of negligence.—Harvey v. Borg, *257 
N.W. 190, 218 Iowa 1228. 

(2) To sustain defendant’s burden 
of establishing that his driver was 
free from fault.—Adam v. English, 
La.App., 21 *So.2d 633. 

88. Evldenoe held to establish neg¬ 
ligence 

(1) On part of driver of passing 
I vehicle. 


U.S.—Peach v. U. S., D.C.Pa., 75 F. 
Supp 218. 

Conn.—White v. Herler, 159 A. 654, 
114 Conn. 734. 

Ill.—Griffin v. Chicago-Rockford Mo¬ 
tor Exp, 7*6 NE 2d 528, 332 Ill. 
App. 663—Kellenberger v. Mitchell, 
44 N.E 2d 73, 316 Ill App 112. 
Ind—Heinrich v. Ellis, 48 N.E.2d 96> 
113 Tnd.App. 478. 

La.—Drewes v. Miller, App, 25 So. 
2d 820—Crow v. State Farm Mut. 
Automobile Ins. Co., App, 10 So. 
'2d 105—Muse v. Gulf Refining Co., 
App., 8 So 2d 330—Williams v. 
Geo. A. Hormel & Co., App., 195 
So. G34—Relf v. Tufts, 141 So. 90. 
19 La App. 600. 

Minn—Cooper v Hoeglund, 22 N. 

W 2d 4'30, 221 Minn. 44*6 
N.Y.—Pierce v Gray line Motor 

Tours, 37 N.Y S 2d 852, 265 App. 
Div. 894, affirmed 49 N E.2d 1003, 
290 N.Y. 728. 

Ohio—Cheney v. Garrett, App., 78 
N.E 2d 96 

Pa—TToulihan v. Turkheimer, 23 A. 

2d 352. 146 Pa Super. 496 
Tex.—Rhone v. Fox, Civ.App., 142 S. 

W.2d 542, error dismissed. 

Vt—Cote v. Boise, 16 A.2d 175, 111 
Vt. 343. 

Wash —Miller v. Stevens, 128 P.2d 
494, 14 Wash 2d 489—American 

Products Co v. Villwock, 109 P.2d 
570, 7 Wash 2d 246, 132 A.L R. 1010 
—Kardong v. Allen, 264 P. 716, 
147 Wash 50. 

(2) On part of driver of overtaken 
vehicle 

Minn—Cooper v. Hoeglund, 22 N.W. 

2d 450. 221 Minn. 446. 

Mo—Heitz v. Voss Truck Lines, 175 
S W 2d 583. 

N.Y.—Muth v. Fitzgerald Bros. 
Brewing Co., 12 N.Y..S.2d 489, -257 
App.Div 897. 

(3) On part of driver of approach¬ 
ing vehicle. 

Cal.—Trowbridge v. Briggs, 85 P.2d 
426. 140 Cal.App. 554. 

Colo.—Aldcn v. Watson, 102 P.2d 
479, 106 Colo. 103. 

Me.—Kimball v. Bauckman, 158 A- 
694, 131 Me. 14. 
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j. Vehicles at Best or Unattended 

(1) In general 

(2) Colliding with parked or standing 
vehicle 

(1) In General 

Thera must be a preponderance of evidence to prove 


negligence of the owner or operator of a motor vehicle 
at rest or unattended, and the facts may be established 
by circumstantial evidence. 

There must be a preponderance of evidence to 
prove negligence of the owner or operator of a mo¬ 
tor vehicle at rest or unattended, 83 as where the 
vehicle was parked on the main traveled portion of 
a street or highway, 84 or where the damage alleged- 


N.J.—Takacs v. Woodcock, 164 A, 
189. 9 N.J.Misc. 395. 

Tenn.—American Trust & Banking 
Co. v. Parsons, 108 S.W.2d 187, 
21 Tenn.App. 202. 

Evidenos bold sufficient 

(1) In general. 

Colo—Small v. Clark, 263 P. 933, 
83 Colo. 211. 

Ill.—Gregory v. Merriam, 14 NE.2d 
268, 294 Ill.App. 483. 

Ky.—Berry v. Jorris, 199 S W 2d 616, 
303 Ky. 799—Pedigo v. Osborne, 
129 SW.2d 996, 279 Ky. 85. 
Minn.—Dux v. Ringdnhl, 23'5 N.W 
383, 182 Minn. 611. 

Wash.—Kardong v. Allen, 264 P. 
716. 147 Wash. 60. 

(2) To show that operator did 
not violate traffic laws by Attempt¬ 
ing to pass another vehicle ft om 
rear when too near crest of hill — 
Smith v. Tri-State Transit Co. or 
Louisiana. La.App., 171 So. 119, af¬ 
firmed 175 So. 83. 

(3) To justify inference that driv¬ 
ers were guilty of negligence—Rod¬ 
riguez v. Savage Transp Co., 175 P. 
2d 37, 77 Cal App 2d 162. 

(4) To support verdict allowing 
recovery from oncoming motorist.— 
McCulloch's Adm'r v. Abell’s Adm’r, 
116 S.W.2d 386, 272 Ky. 756. 

(6) To sustain finding that colli¬ 
sion between oncoming vehicle and 
vehicle following defendant’s was 
due to defendant’s driver’s negli¬ 
gence In running to left of center 
of highway.—Nelson v. California 
Const. Co., 22 P 2d 282, 131 Cal. 

App. 757, followed in 22 P 2d 283, 
131 Cal.App. 787, 22 P.2d 284, two 
cases, 131 Cal.App. 788. 

Evidence held insufficient 

(1) In general. 

Conn.—Nichols v. Nichols, 18 A.2d 
691, 126 Conn. 614. 

La.—Hardy v. National Mut. Casu¬ 
alty Co., App., 9 So.2d 346. 

(2) To support verdict for defend¬ 
ant who in passing collided with on¬ 
coming vehicle.—Kelly v. Collins, 
299 N.Y.S. 152, 252 App.Div. 794. 

(3) To establish that defendant's 
negligence, when attempting to pass 
automobile and then driving on ex¬ 
treme left side of road, caused col¬ 
lision with plaintiffs 1 oncoming auto¬ 
mobile.—Anderson v. Struve, La. 
App., 152 So. 814. 


83. Evidence to be considered by 
Jury 

In passing on negligence of owner 
of vehicle stopped on highway, Jury 
could consider testimony as to con¬ 
dition and width of shoulder of high¬ 
way, whether there was a sufficient 
hill near scene of collisions to have 
affected visibility, and as to weath¬ 
er conditions —Becherer v. Belle- 
ville-St. Louis Coach Co., 53 N.E.Hd 
731, 322 Ill.App. 37. 

Evidence held sufficient 

(1) To show negligence. 

Cal—Stoltz v. Converse, 172 P.2d 
78, 75 Cal.App 2d 909—Skaggs v 
Will hour, 292 P. 649, 210 Cal 524 
Conn—Keheley v. Uhl, 26 A 2d 357, 
129 Conn 30 

D C—Bullock v. Dahlstrom, Mun. 
App. 46 A 2d 370. 

La—St. Pierre v. National Casual¬ 
ty Co , App., 2 So 2d 93 
N.M.—Lucero v. Harshey, 165 P.2d 
587. 50 N.M. 1. 

Pa—Lute v. Ross, 190 A. 391, 125 
I’u.Super. 584. 

Wis—Knauf v. Diamond Cartage] 
Co., 275 N.W. 903, 226 Wis. Ill— 
Walker v. Kroger Grocery & Bak¬ 
ing Co , '252 N W. 721, 214 Wis 519, 
92 A.L.R. 680. 

42 C.J. p 1236 note 37 [a] (7). 

(2) To show that driver was not 
negligent—Fuld v. Maryland Casu¬ 
alty Co, La App., 178 So 201, fol¬ 
lowed in 178 So. 205 and 178 So. 206. 

(3) To warrant finding that driver 
stopped truck on highway —Jones v 
Missouri Freight Transit Corpora¬ 
tion, 40 S W.2d 465, 225 Mo.App. 
1076. 

(4) To warrant finding that trac¬ 
tor and trailer were stopped at time 
of collision.—Kline v. Barkett, 158 
P.2d 51, 68 Cal App.2d 765. 

(5) To establish that at time of 
accident vehicle had come to stop 
and blocked its traffic lane.—Fa 1 gout 
v. Younger, La.App., 192 So. 706. 

(6) To Justify Jury in disbelieving 
driver’s uncontradicted explanation 
of stopping.—Jewell v. Bell, 8 P.2d 
223, 120 Cal.App. 682. 

(7) To establish that plaintiff's 
automobile collided with rear of un- 
llghted parked truck, not merely 
with poles extending from back of 
truck—Sexton v. Stiles, 130 So. 821, 
15 La.App. 148. 

(8) To support findings that de¬ 
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fend&nt's driver was present at scene 
of accident.—Rath v. Bankston, 281 
P. 1081, 101 Cal.App. 274. 

(9) To sustain verdict or judg¬ 
ment for plaintiff. 

Colo.—Grunsfeld v. Yenter, 69 P.2d 
309, 100 Colo. 570. 

Ill.—Johnson v. Sandberg, 283 Ill. 
App. 509—Du Comb v. Schwartz- 
man, 213 Ill.App. 518. 

Kan.—Cooper v. Kansas City Pub¬ 
lic Service Co., 73 P.2d 1092, 146 
Kan. 961. 

Okl—Bunch v. Perkins, 180 P.2d 
664, 198 Okl. 517. 

Evidence held not to establish neg¬ 
ligence 

R I.—Brey v. Rosen feld, 48 A 2d 177. 
72 R.I. 28, adhered to 50 A.2d 911. 
7*2 R.I. 316. 

42 C.J. p 1236 note 37 [b] (3). 

84. Evidence held sufficient 

(1) In general. 

Cal.—Barone v. Jones. 176 P.2d 392, 
177 Cal.App.2d 656, rehearing de¬ 
nied and opinion modified on other 
grounds 177 P.2d 30, 77 Cal.App 2d 
656—Kline v Barkett, 158 P.2d 
61, 68 Cal App 2d 765—C&llison v. 
Dondero, 124 P.2d 852, 51 Cal.App. 
■2d 403. 

La.—Finger v. M. Romano & Son, 
App., 4 So.2d 588. 

Minn—Geisen v. Luce, 242 N.W. 8, 
185 Minn. 479. 

Tex.—Ford Motor Co. v. Madden, 
Civ.App., 42 S.W.2d 165, affirmed 
Ford Motor Co. v. Maddin, 76 S. 
W.2d 474, 124 Tex. 131. 

(2) To support verdict or Judg¬ 
ment for plaintiff 

U.S.—Jaggers v. Southeastern Grey¬ 
hound Lines, C.C.A.Tenn, 126 F 
2d 762—Clark v. Remington, C.C. 
A.N.H., 55 F.2d 48. 

Ariz.—'Salt River Valley Water Us¬ 
ers' Ass'n v. Green, 104 P.2d 162, 
66 Ariz. 22. 

Ill.—Mapes v. Hulcher, 2 N.E 2d 63, 
362 Ill. 227. 

Ky.—Bradley v. Clarke, 293 S.W. 
1082. <219 Ky. 438. 

Va.—Twyman v. Adkins, 191 S.E 
'615, 168 Va. 456. 

Wash.—Brauns v. Housden, 56 P. 
2d 1313, 186 Wash. 149. 

(3) To sustain verdict or judg¬ 
ment for defendant. 

Me.—Dube v. Sherman, 190 A. 809, 
135 Me. 144. 

Minn.—Ward v. Bandel, 231 N.W. 
244, 181 Minn. 83. 
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]y resulted when an unattended vehicle started down been applied where the alleged negligence was with 
a hill or incline, 86 or when the driver of a standing respect to lights, 87 and where the alleged neg- 
vchicle started it in motion. 86 Such rules have also 


•Okl.—Madden v. Tilly, 54 P.2d 161. 

175 Okl. 589. 

Vt.—Macauley v. Hyde, 42 A.2d 482, 
114 Vt. 198. 

(4) To warrant conclusion that 
defendants were negligent. 

Colo.—Calnon v. Sorel, 119 P 2d 616, 
108 Colo. 467. 

Ill.—Belcher v. Citizens Coach Co., 
64 N.E 2d 747, 327 Ill.App. 618 
La —Millet v. Rizzo, App, 2 So.2d 
244. 

Md.—Marshall v. Sellers, 53 A.2d 5. 
Minn.—Bartley v. Fritz, 285 N W. 
484, 205 Minn. 192—Ball v. Gess- 
ner, 240 N.W. 100, 185 Minn. 105— 
Forster v. Consumers’ Wholesale 
Supply Co, 218 N.W. 249, 174 Minn 
105. 

'Tex —Safeway Stores of Texas v. 
Webb, Civ App., 164 S.W 2d 868, 
error refused. 

"Vt.—Packard v. Quesnel, 22 A.2d 164, 
112 Vt 175. 

Va—Armstrong v. Bose, 196 S.E 
613, 170 Va. 190. 

W.Va.—Divita v. Atlantic Trucking 
Co., 40 S.E.2d 324. 

Wls.—Butts v. Ward. 279 N.W. 6. 227 
Wis. 387, 116 ALB. 1441. 

(5) To warrant conclusion that no 
negligence was attributable to de¬ 
fendant. 

La—Duet v Tramontana, App., 26 
So 2d 324—Jeter v. Archer, 138 So. 
890, 18 La App. 527. 

Va—Webb v. Smith, 10 S E 2d 503, 

176 Va. 235, 131 AM. 558. 

Wis —Scrkowskl v. Wolf, 30 N.W 2d 
223, 251 Wis. 595—Beck v. Fond Du 
Lac Highway Committee, 286 N W. 
64. 231 Wis 593. 

(6) To warrant finding that vehi¬ 
cle was unlawfully parked. 

Cal—Kline v. Barkett, 158 F.2d 61, 
68 Cal.App 2d 765. 

Wis—Schultz v. Brogan, 29 N.W.2d 
719, 261 Wis. 390. 

Bvidenoe held insufficient 

(1) In general. 

Cal —Thomson v. Bayless, 150 P.2d 
413, 24 Cal.2d 543. 

Ill —Wilson v. Nichols, 35 N.E 2d 396, 
311 Ill.App. 73. 

La.—Iiutchinsop v. T. L. James & 
Co., App., 160 So. 447. 

Ohio.—Wills v. Anchor Cartage & 
Storage Co., 159 N.E. 124, 26 Ohio 
App. 66. 

(2) To authorize verdict or Judg¬ 
ment for plaintiff. 

Mont.—Boepplo v. Mohalt, 54 P.2d 
867, 101 Mont. 417—Morton v. 

Mooney, 33 P.2d 262, 97 Mont. 1. 
Neb.—McGaffey v. Blosser, 261 N.W. 
565, 129 Neb. 371. 

N.Y.—Slusavz v. Marshall, 26 N.E.2d 
817, 282 N.T. 694. 

Tex.—Universal Transport & Distrib¬ 


uting Co. v. Cantu, Civ.App., 84 S. 
W.2d 327, error refused. 

(3) To sustain finding of negli¬ 
gence. 

Ill.—Lamesch v. Schmidt, 24 N.E 2d 
579, 303 Ill.App. 58. 

Mass.—Carney v. Casey, 18 N.E.2d 
338, 302 Mass. 73. 

Mont —Boepple v. Mohalt, 54 P 2d 
857. 101 Mont. 417. 

Neb.—Johnson v. Mallory, 243 N.W. 
872, 123 Neb. 706. 

85. Evidence held sufficient 

(1) In general. 

Cal—Peavey v. Mutual Realty Cor¬ 
poration, 265 F. 858, 82 Cal.App. 
542. 

Mass.—McFarlane v. MeCourt, 2 N. 

E 2d 1017, 295 Mass 85 
N.J.—Barbancs v. Brown, 163 A. 148, 
110 N J.Law 6 

Pa.—Don v. J. S. Ivins Sons, 90 Pa- 
Super. 105. 

(2) To justify finding that driver 
was negligent in parking vehicle.— 
Miller v. Universal News Delivery 
Corporation, 188 A 880, 122 Conn. 
662—42 CJ. p 1236 note 37 \ix] (7) 

(3) To support finding that defend¬ 
ant was not negligent —Gorfain v. 
Gorfain, 172 A 924, 1 18 Conn. 484. 
Bvidenoe held insufficient 

Cal.—Price v. McDonald, 45 P 2d 425, 
7 Cal App 2d 77. 

N.Y.—Bintel v. Dairymen’s League 
Co-op. Ass’n, 34 N Y.S 2d 318, 178 
Misc. 348. 

86. Evidence held snffleient 

(1) To sustain verdict or judg¬ 
ment for plaintiff. 

Ill.—Strawn v. Perbix, 40 N.E.2d 93, 
313 Ill.App. 351. 

Pa —Rudnitzky v. American Stores 
Co., 96 Pa-Super. 21. 

(2) To sustain verdict against 
plaintiff—Gibson v. Johnson, 14 N 
E 2d 337, 106 Ind.App. 103. 

87. Cal.—Pattee v. King, 24 P.2d 
564, 133 Cal.App. 601. 

Weight and sufficiency of evidence of 
negligence as to equipment and 
lights generally see supra subdivi¬ 
sion a (6) of this section. 

Bvidenoe held sufficient 

(1) In general. 

Ark.—Rose v. Greb, 112 S.W.2d 961, 
195 Ark. 532. 

Tex.—Hulsey v. Patterson, Civ.App., 
121 S.W.2d 609. 

Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459. 

(2) To support verdict for dam¬ 
ages resulting from collision with 
unlighted parked vehicle. 

Ark.—Liberty Cash Grocers v. Clem¬ 
ents, 102 S.W.2d 836, 193 Ark. 808. 
Ill.—Luhrsen v. Marcus, 7 N.E.2d 
608, 289 Ill App. 620. 
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N.J.—Melsterman v. Lozowlck, 157 
A. 123, 9 N.J.Misc. 1224—Treftz v. 
Kirby, 146 A. 688, 7 N.J.Misc. 555— 
Ellis v. Robinson, 145 A. 870, 7 N. 
J.Misc. 470. 

N.Y.—Goebler v. Selma Mercantile 
Corporation, 33 N.Y S.2d 965, 263 
App.Div. 1012, appeal denied 35 N. 
Y.S.2d 166, 264 App Div. 729. 

Ohio.—Kronenberg v. Whale, 153 N.E. 

302, 21 Ohio App. 322. 

Pa.—Kline v. Moyer, Com.Pl., 82 
Berks Co.L.J. 100. 

Tex.—Leyendecker v. Harlow, Civ. 
App., 189 S.W.2d 706, refused for 
want of merit. 

W Va.—Divita v. Atlantic Trucking 
Co., 40 S.E.2d 324. 

(3) To authorize denial of recov¬ 
ery—Kelly v. Locke, 194 S.E. 595, 

57 Ga.App. 78, reversed on other 
grounds 198 S.E. 754. 186 Ga. 620, 
mandate conformed to 199 S.E 544, 

58 Ga.App. 558, vacated on other 
grounds 199 S.E. 544, 58 Ga.App. 558. 

(4) To warrant conclusion that 
there were no lights on rear of vehi¬ 
cle at time of collision. 

U.S.—Miller v. Advance Transp. Co.. 
CCA Ill. 126 F 2d 442, certiorari 
denied Advance Transp. Co. v. Mil¬ 
ler, 63 S.Ct. 32. 317 U.S. 641, 87 L. 
Ed 516. 

La—Barber v. El Dorado Lumber 
Co., App., 139 So. 29, affirmed 142 
So. 718—Hanno v. Motor Freight 
Lines, 134 So, 317, 17 La.App. 62. 
Minn—Martin v. Tracy, 216 N.W. 6, 
187 Minn 529. 

Mo.—Smith v. Producers Cold Stor¬ 
age Co., App., 128 S.W.2d 299. 

Tex—Herrin v. Falcon, Civ.App., 198 
S W.2d 117. 

; 

(5) To sustain finding that parked 
vehicle was equipped with a taillight. 
which was burning at time of acci¬ 
dent. 

Cal.—Ruth v Bankston, 281 P. 1081, 
101 Cal App. 271. 

Ill.—James v. Motor Transit Man¬ 
agement Co , 260 Ill.App. 246. 

La—Finger v. M. Romano & Son, 
App., 4 So.2d 588. 

N.J.—Byer v. Cladd & Sons, 159 A 
317, 10 N.J.Misc. 381. 

N.D.—Gausvik v. Larsen Richter Co., 
212 N.W. 846, 56 N.D. 218. 

(6) To support finding of negli¬ 
gence in parking vehicle without 
lights. 

Ark —Coca Cola Bottling Co. v. 

Shipp, 297 S.W. 866, 174 Ark. 130. 
Cal.—Woods v. Walker, 124 P.2d 844, 
51 Cal.App.2d 307. 

Conn.—Anderson v. R. E. Cunniif & 
Co., 164 A. 600, 116 Conn. 712— 
Falleo v. Byrolly Transp. Co., 147 
A. 16, 109 Conn. 500. 
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licence was with respect to signals, 88 or warn¬ 
ings. 89 The facts arc not required to be proved 
by direct evidence of persons who saw the oc¬ 
currence, 90 but may be established by proof of 
circumstances giving rise to a reasonable infer¬ 
ence of the truth of the facts alleged. 91 

(2) Colliding with Parked or Standing Ve¬ 
hicle 

General rules apply In determining the weight and 


sufficiency of evidence as to negligence of the owner 
or operator of a motor vehicle which collided with a 
parked or standing vehicle. 

General rules have been applied in determining 
the weight and sufficiency of evidence as to negli¬ 
gence of the owner or operator of a motor vehicle 
which collided with a parked or standing vehicle. 92 


Ga.—Eveready Cab Co. v. Wilhite, 19 
S.E.2d 342. 66 GaApp. 81 (i 
Ind.—Cushman Motor Delivery Co. v. 
McCabe. 36 N.E.2d 769, 219 Ind. 156 
—Fossmeyer v. Self, 60 N.E.2d 610, 
116 Tnd.App. 553. 

Iowa.—Schwind v Gibson, 260 N.W. 
853, 220 Iowa 377. 

Kan—Watson v Travelers Mut Cas¬ 
ualty Co., 73 P.2d 64. 146 Kan 623 
Mass.—Renaud v New England 
Transp. Co., 189 N.E 789. 286 Mass 
39. 

Mich—Meyer v. Weimaster, 270 N. 

W. 715, 278 Mich. 370 
Minn —Jacobs v. Belland, 214 N.W. 
55, 171 Minn 338. 

N.J.—Sussex Print Works v. Noohcn- 
son, 142 A. 437, 6 N J Misc 625. 
Pa.—Corrniean v. Monk**, 159 A. 36, 
306 Pa 156—Farley v. Ventreseo, 
157 A. 1, 103 Pa Super. 98, reversed 
on other grounds 161 A. 534, 307 
Pa. 441. 

Va.—Armstrong v. Rose, 196 S.E. 613, 
170 Va. 190. 

Wis —Butts v. Ward, 279 N.W. 6, 227 
Wis. 387. 116 A L.K 1441. 

Bvldence held insufficient 

(1) In general. 

Conn—Cheskus v. Christiano, 182 A. 
131, 120 Conn. 696. 

Iowa.—Harvey v. Knowles Storage & 
Moving Co., 244 N.W. '660, 215 Iowa 
35. 

(2) To support verdict for plain¬ 
tiff. 

N.Y.—;Meily v. Kauffman, 296 NTS. 

971, 251 App Dlv. 792. 

Wis.—Beck v. Fond Du Lac Highway 
Committee, 286 N W. 64, 231 Wis 
593. 

(3) To establish that rear light 
was not burning.—Jeter v. Archer, 
138 So. 890, 18 La App. 627. 

(4) To show negligence. 

Cal —Lockie v. Pence, 42 P.2d 340, 
5 Cal.App 2d 172. 

Ga—Sumner v. Thomas, 33 S.E.2d 
825, 72 Ga App. 351. 

N.J.—Baeharde v. Homusiok, 165 A. 

477, 9 N J Misc. 747. 

Vt.—Mncauley v. Hyde, 42 A.2d 482, 
114 Vt. 198. 

(5) To sustain finding that lights 
on defendant’s parked vehicle had 
dangerous glare.—Carrlveau v. Vata- 
pek, 235 N.W. 445, 204 Wis. 139. 

88. Me.—Nickerson v. Barber, 191 
A. 901, 135 Me. 508. 


Weight and sufficiency of evidence of 
negligence as to signals and look¬ 
out generally see supra subdivision 
a (7) of this section. 

89. Bvldence held sufficient 

(1) In general. 

Ill—Wise v. Kuehne Mfg Co., 53 N. 

E 2d 711, 322 Ill.App. 26. 

Tnd—Swanson v. Siagal, 8 N.E 2d 
993, 212 Ind 394 

Iowa—Weede v. Briar, 5 N.W 2d 157, 
232 Iowa 972. 

La—Beach v. Union Brewing Corpo¬ 
ration, App. r 187 So 332 
N.H —MacDonald v. Appleyard, 53 
A.2d 434. 

N.Y.—Sommers v. Bergen Milk 
Transp. Co., 14 NY.S.2d 772, 258 
App.Div. 759, reargument denied 15 
N Y S.2d 815. 258 App Div 820, ap¬ 
peal denied. 

Tex —Leyendeckcr v Harlow, Civ. 
App., 189 S.W.2d 706, refused for 
want of merit. 

(2) To support finding that driver 
had ample time and opportunity to 
put out flares before the collision — 
Bailey v. Walker, Tex.Civ App, 163 S. 
W.2d 864, error refused. 

(3) To establish that there was 
not sufficient time to warn plaintiff 
of danger—Held v. Jirdon, 42 I\2d 
1046, 5 Cal.App.2d 531. 

Bvldenoe held to establish negligence 

(1) In general—Uoodmun v Kee- 
shin Motor Express Co., 278 Ill.App. 
227. 

(2) In failing to exercise reason¬ 
able care to warn approaching trav¬ 
elers of vehicle’s presence by setting 
out flares, lanterns, etc. 

Ark.—II. L. Wilson Lumber Co v. 

Koen, 151 S.W.2d 681, 202 Ark. 570. 
Cal.—Anderson v. Pacific Tank Lines, 
126 P.2d 153, 52 Cal.App 2d 244. 

Ill.—Cushman Motor Delivery Co. v. 
Monark Motor Freight System, 48 
N.E.2d 540, 318 Ill.App, 638—Ny- 
strom v. Chicngo-St. Louis Trans¬ 
fer Co., 17 N.E.2d 364, 297 Ill.App. 
649. 

Ind—Northwestern Transit v. Wag¬ 
ner, 61 N E.2d 591, 223 Ind. 447. 

La.—Coffey v. Lalanne, App., 20 So. 
2d 614, opinion adhered to 24 So.2d 
658—Millet v. Rizzo, App., 2 So.2d 
244. 

Md.—Marshall v. Sellers, 63 A.2d 5. 
Mass.—Prout v. Mystlo Motor 
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Transp. Co., 68 N.E.2d 121, SIT 
Mass 349. 

Minn.—Duff v. Bemidji Motor Service 
Co., 299 N.W. 196, 210 Minn 456. 
Va.—Armstrong v. Rose, 196 S E. 613, 
170 Va. 190. 

W.Va—Divita v. Atlantic Trucking 
Co., 40 SE 2d 324. 

Wis —Butts v. Ward, 279 N.W. 6, 227 
Wis. 387, 116 A L.R. 1441. 

(3) In failing to place flares at 
place where warning would have been 
effective 

Cal —Callison v. Dondero, 124 P.2d 
852, 51 Cal.App 2d 403. 

S.C—Montgomery v. National Con¬ 
voy & Trucking Co., 195 S.E. 247, 
186 S.C. 167. 

Bvldenoe held Insufficient 

Cal—Held v. Jirdon. 42 P.2d 1046, 5 
Cal.App 2d 531. 

Ga.—Sumner v. Thomas, 33 S.E.2d 
825. 72 GaApp. 351 
Vt—Macau ley v. Hyde, 42 A.2d 482, 
114 Vt. 198. 

Wyo.—Merbaok v. Blanchard, 105 P. 
2d 272, 56 Wyo. 152, rehearing de¬ 
nied 109 P.2d 49, 56 Wyo. 286. 

90. Ky.—Owen Motor Freight Lines 
v. Russell’s Adm’r, 86 S.W.2d 708. 
260 Kv. 795. 

91. Ky.—Owen Motor Freight Lines 
v. Russell’s Adm'r, supra. 

92. Evidence held sufficient 

(1) In general. 

N.J.—Sadofsky v. Frain, 147 A. 729* 
7 N.J Misc. 1064. 

Tex—Pevcto v. Smith, 133 S.W.2d 
572, 134 Tex. 308—Peveto v. Smith, 
Civ.App., 113 S.W.2d 216, modified 
on other grounds 133 &.W.2d 672, 
134 Tex. 308. 

Wash—Chapin v. Stickel, 22 P.2d 
290, 173 Wash. 174. 

(2) To authorize recovery by own¬ 
er, driver, or occupant of parked or 
standing vehicle 

Ark—Schwam v. Reece, 210 S.W.2d 
903. 

Ga.—Sherrill v. Pace, 80 S.E.2d 793, 
71 Ga.App. 300. 

Ill.—Meng v. Lucash, 69 N.E.2d 867, 
329 Ill.App. 512. 

La.—Ropollo v. -State, App., 23 So.2d 
374. 

Ohio.—Gates v. Wise, App., 77 N.E.2d 
716. 

Pa.—Thomas F. Leonard Co. v. 
Scranton Coca-Cola Bottling Co., 99 
Pa.Super. 360. 
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k. Vehicles Towing or Being Towed 

General rulee apply In determining the weight and 
sufficiency of evidence of negligence on the part of 
the driver of a motor vehicle towing a trailer or other 
vehicle, or of the operator of the towed vehicle, or of 
one colliding with a towed vehicle. 

General rules have been applied in determining 


the weight and sufficiency of the evidence to show 
negligence of the driver of a motor vehicle towing 
a trailer 93 or other vehicle, 94 or of the operator of 
the towed vehicle, 95 or negligence of defendant run¬ 
ning into, or colliding with, a towed vehicle. 9 ® 
Failure of the operator of a tow car working at the 


t3) To Justify recovery for dam¬ 
ages to parked automobile against 
one motorist and a denial of recovery 
by him against owner of automobile 
approaching from the left—Baba v. 
Russell. 60 N.E.2d 652, 325 Ill App. 
696. 

(4) To support verdict for person¬ 
al injuries sustained by plaintiff 
when defendant's bus backed into 
parked automobile which plaintiff 
was attempting to enter—Missouri 
FttC Transp. Co. v. Allen, 184 S.W 2d 
961, 208 Ark. 122. 

(6) To support findings and judg¬ 
ment for defendants.—Jessen v. An- 
gelus Furniture & Mfg. Co, 42 F 2d 
1063, 5 Cal.App.2d 477. 

(6) To sustain judgment denying 
recovery for damages 

Ill.—Vanderwall v Beard, 25 N.E 2d 
08. 303 Ill App. 339 

Mass.—Zarrillo v. Stone, 58 N.E 2d 
848, 317 Mass. 510. 

N.Y.—Bonded Freiglitways v. Coding- 
ton, 22 NYS2d 365, 260 App.Div 
832—Remillard v. Homer Bros., 279 
NY.S. 843. 244 App Div 868— 

Fear 1 man v. Misner, 36 N.Y.S.2d 
646. 

Ohio—Kessler v. B»*own, App., 32 N. 
E.2d 68. 

Tenn—Whitehurst v. Howell, 98 S.W. 
2d 1071, 20 Tenn.App. 314. 

(7) To show that defendant was 
negligent. 

Ark.—East Arkansas Lumber Co. v. 

Moss, 62 S.W.2d 49, 186 Ark. 30. 
Cal.—Sanford v. McCook, 44 l».2d 
631, 6 Cal.App.2d 482—Pate v. 

Pickwick Stages System, 14 P.2d 
174, 125 Cal.App. 670—Sawdey v. R. 
W. Rasmussen Co • 290 P. 684, 107 
Cal.App. 467—Giorgetti v. Wollas¬ 
ton, 257 P. 109, 83 Cal.App. 358. 

. Conn.—Fogarty v. E. J. Kelley Co., 
7 A.2d 851, 125 Conn. 605. 

Ill.—Granlie v. Valho, 37 N.E.2d 931, 
312 Ill.App. 181. 

Ind.—Gumz v. Campbell, 73 N.E.2d 
345, 117 Ind.App. 494. 

Iowa.—Luppes v. Harrison, 32 N.W. 

2d 809. 

Ky.—Alford v. Beaird, 192 S.W.2d 
180, 301 Ky. 512. 

. La.—Brocato v. T. S. C. Motor 
Freight LineB, App., 22 So.2d 480— 
Rector v. Allied Van Lines, App, 
198 So. 616—Clover land Dairy 

Products Co. v. Leach, 134 So. 433, 
16 La.App. >659—Globe Indemnity 
Co. v. Toye Bros. Auto & Taxicab 
Co., 129 So. 234, 14 L&.App. 142— 
Borg v. Jahncke Service, 124 So. 
. 690, 11 La.App. 694. 


Mass.—Hendler v. Coifey, 179 N.E. 
801, 278 Mass. 339. 

Mi eh—Cothran v. Benjamin Cleene- 
werek & Son, 209 N.W. 132, 235 
Mich. 351. 

Minn—Lund v Spnngsteel, 246 N.W. 
116, 187 Minn 577. 

N.T-—Rubin v. Senna, 165 A. 282, 11 
N.J.Misc. 256. 

Pa.—Cerdes v. Booth & Flinn, 150 A. 
483, 300 Pa, 586—Weinberg v. 

Broomall, 169 A 393, 111 Pa,Super. 
115. 

S D.—Orlobel v. Ruden, 249 N.W. 810, 

61 SD. 507, affirmed 253 N.W. 447, 

62 S.D. 469. 

Tex.—Peveto v. Smith, 133 S.W 2d 
572, 134 Tex. 308—Houston Elec¬ 
tric Co. v. McLeroy, Civ.App, 153 
S.W 2d 617, reversed on other 
grounds 163 S W 2d 1062, 139 Tex 
170—Wright v. Maddox, Civ.App., 
288 SW. 560. 

(8) To show that defendant wus 
not negligent.—Siren v Montague, 
La.App, 142 So. 196—Browning v. 
Maestri, 125 So. 74, 12 La App. 6. 

(9) To make prima facie ease of 
negligence against defendant 

Mo—Ilowlett v Randol, App., 39 S. 
W 2d 463—Waitp v. Boutross, 39 
SW.2d 454, 225 Mo.App 724— 

Christie v. Randol, 38 S.W.2d 538, 
225 Mo App. 744. 

Pa—Petrosky v. Danovitz, 86 Pa.Su- 
per. 22. 

Bvldenoe held insufficient 

(1) In general. 

Cal—Staples v. L. W. Blinn Lumber 
Co., 275 P. 813, 97 Cal.App. 387. 
Ky.—Higgins v. Forkner, 277 S.W. 
983, 211 Ky. 588. 

Mont—West v. Wilson, 4 P.2d 4-69, 
90 Mont. 522. 

N.Y.—Kiev v. S. & E Motor Hire 
Corporation, 30 N.Y.S.2d 651, 263 
App Div. 720. 

(2) To establish negligence of de¬ 
fendant. 

La.—Romano v. Davidson, 123 So. 

411, 11 La.App. 286. 

Mass.—Zarrillo v Stone, 58 N.E.2d 
848. 317 Mass. 510. 

93. Bvldenoe held sufficient 

(1) Tn general. 

U.S.—Kroger Grocery & Baking Co. 

v. Reddin, C.C A.Mo., 128 F.2d 787. 
La.—Caston v. Connell, App., 146 So. 
483—Butler v. Baker, App., 141 So. 
780. 

N.Y.—Kosnick v. Kecshin Motor Exp. 

Co., 7*7 N.Y.S.2d 402. 

Tex.—Pool v. Gilbert, Civ.App., 199 
S.W.2d 798, error refused, no re¬ 
versible erfor—National Union 
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Fire Ins. Co. v. Wallace, Civ.App., 
118 S.W.2d 609. 

(2) To show negligence. 

U S —Jayne v. Mason & Dixon Lines, 
C.O.A.N. Y„ 124 F.2d 317. 

Ark.—Coca-Cola Bottling Co. of 

Southwest Arkansas v. Carter, 154 
S.W.2d 824. 202 Ark. 1026 
La—Gillespie v. Louisiana Long 
Leaf Lumber Co.. App., 185 So. 116 
—Hamilton v. F Strauss & Son, 
App., 154 So. 489. 

Wis—Baird v. Edmonds, 276 N.W. 

306. 226 Wis. 209 
42 CJ p 1236 note 37 [a] (15). 
Evidence held insnfflclent 
Wash—Bissoll v. Seattle Vancouver 
Motor Freight, 168 P.2d 390, 25 
Wash 2d 68. 

94. Bvldenoe held sufficient 

(1) In general. 

Ala —Wilson & Co v. King, 33 So.2d 
351, 250 Ala 90. 

La—Broussard v. Teche Transfer 
Co, 132 So 136, 15 La App 439. 
Wis—Baird v. Edmonds. 276 N.W. 
306, 226 Wis. 209 

(2) To sustain verdict or judgment 
for plaint liT. 

Ill.—Washington v. Peterson, 49 N. 

E 2d 883, 320 Ill App. 140. 

N.Y.—Meredith v. Wallace, 37 N.Y.S. 
2d 198, 264 App Div. 975, appeal 
denied 38 N Y.S 2d 375, 265 App. 

I Div. 888. 

Tex —South Texas Coaches v. Wood¬ 
ard, Civ.App., 123 S.W 2d 395. 

(3) To establish prima facie case 
of negligence —Staples v. Spelman, 
165 A. 783, 53 R.I 244. 

Bvidence held insufficient 
Minn—Middaugh v. Waseca Canning 
Co, 281 NW. 818, 203 Milln. 456. 

95. Bvidence held sufficient 

Cal—Weddle v. Logos, 125 P.2d 914, 
52 Cal App.2d 115. 

Wis.—Johnson v Hasslinger, 270 N. 
W. 52, 223 Wis. 239. 

96. Evidence held sufficient 

(1) In general. 

Me.—Illingworth v. Madden, 192 A. 

273, 136 Me. 159, 110 A.L.R. 1090 
Tenn.—Chattanooga Ice Delivery Co. 
v. George F. Burnett Co., 147 S.W. 
2d 750, 124 Tenn.App. 535. 

(2) To sustain verdict for defend¬ 
ant.—Morris v. Cantlay A Tanzola, 
39 P.2d 471, 3 Cal.App.2d 224. 
Bvldenoe held Insufficient 

N.Y.—Young v. Rochester Gas A 
Electric Corporation, 17 N.Y.S.2d 
35, 258 App.Div. 418. 
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scene of a wrecked motor vehicle to*place signs on 
the roadway warning oncoming traffic of the ob¬ 
struction of the highway has been held to establish 
a prima facie case of negligence against such oper¬ 
ator . 97 

I Vehicles Used in Saving Life or Property or 
Enforcing the Law 

There must be a preponderance of the evidence to 
prove negligence in actions by or against the owner, 
operator, or occupant of vehicles used in saving life 
or property or enforcing the law. 

There must be a preponderance of the evidence 
to prove negligence in actions by or against the 
owner, operator, or occupant of vehicles used in 
saving life or property or enforcing the law, 98 as 
in actions brought by the owner or occupant of an 


ambulance, 99 a, fire truck, 1 or a police car 2 or mo¬ 
torcycle, 3 or in actions against the owner or op¬ 
erator of an ambulance, 4 a police car, 6 a fire truck,® 
a public service corporation’s emergency repair 
truck, 7 or of city and county vehicles generally. 8 

m. Railroad Cars or Streetcars or Occupants 

General rules apply in determining the weight and 
sufficiency of the defendant’s negligence resulting lit 
damage or Injury to railroad cars or streetcars or tho 
occupants thereof. 

The weight and sufficiency of evidence of de¬ 
fendant’s negligence allegedly resulting in damage 
or injury to railroad cars or streetcars or the oc¬ 
cupants thereof are determined in accordance with 
general rules. 9 


97. Or.—Frame v. Arrow Towing 
Service, 64 P.2d 1312. 155 Or. 622. 

98. Cal.—Isaacs v City and County 
of San Francisco, 167 P.2d 221, 73 
Cal App. 2d 621. 

99. Evidence held sufficient 

La.—Rose-Neath Funeral Home v. 
Cudahy Packing Co. of Louisiana, 
App., 12 So.2d 71'7. 

1. Evidence held sufficient 

(1) In general. 

La.—Steger v. Bayes, App., 155 So. 
27. 

Wash —Bcncflel v. Eagle Brass 
Foundry, 282 P. 213, 154 Wash. 330. 

(2) To support verdict for plain¬ 
tiff. 

N.J.—Morris Tp., in Morris County, 
v. Joseph Harris & Sons, 143 A. 
817, 7 N.J.Misc. 17. 

N.Y.—McCusker v. Jamaica Buses, 8 
N.Y.S.2d 418, 255 App.Div. 996. re- 
argument denied 10 N.Y.S 2d 213, 
256 App Div. 830, appeal denied 20 
N.H2d 23, 280 N.Y. 575, affirmed 
21 N.E 2d 213, 280 N.Y. 718. 

(3) To authorize verdict denying 
recovery.—Bischell v. State, 157 P.2d 
41, 68 Cal.App.2d 557. 

(4) To show that defendant was 
not negligent—Crowley v. Fifth Ave. 
Coach Co., 292 N.Y.S 473, 249 App. 
Div. 408, affirmed 12 N.E.2d 175, 276 
N.Y. 496. 

2. Evidence held sufficient 

U.S.—Town of Amherst v. U. S„ D. 

C.N.Y., 77 F.Supp. 80. 

Cal.—Stucker v. McM&ins, 161 P.2d 
997, 71 Cal.App.2d 35. 

3. Evidence held sufficient 

To sustain verdict for defendant.— 
Wilkinson v. Marcellus, 125 P.2d 584, 
51 Cal.APP.2d 630. 

4. Evidence held sufficient 

U.S.—Now Amsterdam Cas. Co. v. 

Ledoux, C.C.A.La., 159 F.2d 905. 
Conn.—Leete v. Griswold Post No. 79, 
American Legion, 158 A. 919, 114 j 
Conn. 400. 


Evidence of skidding of ambulance 
was held circumstance to be consid¬ 
ered on allegation of negligence in 
operation of ambulance at unreason¬ 
able speed—O’Neil & ITcarnc v. 
Bray’s Adm’x, 90 S.W.2d 353, 262 Ky. 
377. 

5. Evidence held sufficient 

(1) In general. 

Cal—Lufkin v City of Bakersfield, 
20 P 2d 788, 131 Cal.App. 21. 

Nil—American Motorists Ins. Co. v. 
Rush, 190 A 432, 88 N H. 383. 

(2) To support verdict for plain¬ 
tiff—Guthrie v. Thomas, 24 N.Y.S. 
2d 934, affirmed 24 N Y S 2d 936, 260 
App Div 1011, appeal denied 2G N.Y. 
S.2d 1001, 261 App.Div 836 

(3) To sustain verdict for police 
officer and municipality—Smith v. 
Town of Orangetown, P.C N.Y., 57 F. 
Supp 52. affirmed, CCA, 150 F 2d 
782, certiorari denied 66 S Ct. 171, 
326 U.S. 767, 90 L Ed 462. 

(4) To sustain finding that officers 
operating vehicles were responding 
to an emergency call—Coltman v. 
City of Beverly Iiills, 105 P.2d 153, 
40 Cal.App.2d 570. 

Evidence held Insufficient 

Cal —Osgood v. City of San Diego, 62 
P.2d 195, 17 Cal App.2d 345. 

6. Evidence held sufficient 

(1) In general.—McCarthy v. Ma¬ 
son, 171 A. 256, 132 Me 347. 

(2) To authorize verdict denying 
recovery.—Bischell v. State, 157 P.2d 
41, 68 Cal.App 2d 657. 

Proof required to make prima fools 
case 

Cal.—Isaacs v. City and County of 
San Francisco, 167 P.2d 221, 73 Cal. 
App.2d 621. 

7. Evidence held insufficient 

Md.—Baltimore Transit Co. v. Young, 
56 A.2d 140. 

8 . Cal.—Isaacs v. City and County 
of San FranclBco, 167 r.2d 221, 73 
Cal.App.2d 621. 
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9. Mo.—Nyberg v. Wells, App. t 14 S. 
W.2d 529. 

Weight and sufficiency of evidence of 
negligence as to persons moving to> 
or from streetcars see supra sub¬ 
division f of this section. 

Evidence held sufficient 

(1) In general. 

Conn.—Podziewskt v. Gaumond, 199 
A. 569. 124 Conn. 157—Ciarleglio v. 
Jonas, 167 A. 828, 117 Conn. 665. 
Ohio—New Y«ik Cent. R. Co. v. Sen- 
tie, 8 NE 2d 149, 54 Ohio App. 488. 
Ta—Parker v. Philadelphia Rapid 
Transit Co., 162 A. 664, 308 Pa. 
209. 

R.T.—Musccnte v. R. S. Brine Transp. 

Co. 396 A. 259, 69 R.I. 482. 

Wash—Allen v. Tngersoll-Rand Co, 
78 P.2d 1086, 194 Wash. 708. 

(2) To establish that driver of mo¬ 
tor vehicle was negligent. 

Colo —Interstate Motor Lines v. 

Neal. 179 P 2d '666, 116 Colo. 42. 

Ill —McManaman v. Johns-Manville 
Products Corp., 72 N.E.2d 741, 331 
111.App. 178, affirmed 81 N.E 2d 137. 
400 Ill. 423—Amos v. Armour 4k 
Co., 257 Ill.App. 449. 

Kan.—Waugh v. Kansas City Public 
Service Co., 143 P.2d 788, 157 Kan. 
690. 

Md.—Charlton Bros. Trnnsp. Co. v. 

Garrettson, 51 A 2d 642. 

Mich.—Grand Trunk Western R. Co. 
v. Love joy, 7 N.W.2d 212, 304 Mich. 
35. 

Minn.—Fox v. Minneapolis St. Ry. 

Co., 251 N.W. 916, 190 Minn. 343. 
Mo—Nyberg v. Wells, App., 14 S.W. 
2d 529. 

Pa.—Doyle v. Philadelphia Transp. 

Co, 55 A.2d 683, 161 Pa.Super. 556. 
Tex.—MiSBOurl-Kansas-Texas R. Co. 
v. McKinney, Civ.App., 126 S.W.2d 
789, affirmed Missouri, K. 4k T. R. 
Co. of Texas v. McKinney, 145 S. 
W.2d 1081, 136 Tex. 76. 

Wis.—Du&me v. Feltus, 283 N.W. 299, 
229 Wis. 655. 

(3) To authorise verdict or Judg- 
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n. Bicycles or Motorcycles 

In an action agalnat the operator or owner of a 
motor vehicle for Injuries sustained by a bicyclist or 
motorcyclist, the fact that the Injury was produced by 
some negligence or wrongful act must be shown by 
a preponderance of the evidence; but circumstantial 
evidence may be sufficient. 


The fact that the injury was produced by some 
negligence or wrongful act of the driver must be 
shown by evidence reasonably supporting such con¬ 
clusion in an action against the owner or operator 
of a motor vehicle in an action for injuries sus¬ 
tained by a bicyclist , 10 or motorcyclist , 11 and it is 


ment in favor of streetcar passenger. 
Cal.—Reilly v. California St. Cable 
R. Co., 173 P.2d 872, 76 Cal.App.2d 
620. 

Minn.—Usoman v. Minneapolis St. 
Ry. Co., 268 N.W. 866, 198 Minn. 
79. 

N.Y.—Notter v. Union Ry. Co. of New 
York, 286 N.Y.S. 745, 247 App Div. 
140. 

Pa —Parker v. Philadelphia Rapid 
Transit Co, 162 A. 664, 308 Pa. 209 
—Hall v. Belmont Auto Trucking 
Co., 90 Pa Super. 176. 

(4) To sustain verdict or judgment 
for trainman. 

Cal.—Dunham v. Cant lay & Tanzola, 
49 r.2d 332, 9 Cal App.2d 274. 

Fla.—Penn v. Pearce, 163 So. 288, 
121 Fla. 3. 

Prlma facie case 

In wrongful death action arising 
out of collision between streetcar and 
truck driven by defendant owner’s 
employee, plaintiffs were confined, as 
to issues, to facts of their prima fa¬ 
cie case based on testimony of em¬ 
ployee and truck foreman, or infer¬ 
ences reasonably deductible there¬ 
from—Crahb v Zanes Freight Agen¬ 
cy. Tex Civ.App , 123 S W 2d 752, er¬ 
ror dismissed. Judgment correct- 
10. Pa —Hebron v. Merchants’ De¬ 
livery, Com.PL, 13 Northurnb Leg 
.T 242. 

Weight and sufficiency of evidence of 
negligence in collision with child 
on bicycle or tricycle see supra 
subdivision d of this section. 
Evidence held sufficient 

(1) In general.—L. A. Wood & Co. 
v Taylor, CC.AGa., 164 F.2d 548. 

(2) To sustain finding that driver 
was guilty of negligence. 

Cal.—Hart v. Farris, 21 P.2d 432, 218 
Cal. 69—North v. Vinton, *6l F.2d 
950, 17 Cal.App.2d 214—Cuadrado 
v Tarver, 15 P.2d 898, 127 Cal.App. 
434—Hauskins v. Buck Co., 298 P. 
137, 113 Cal.App. 176. 

La—Commercial Casualty Ins. Co. v. 

Landry, App., 153 So. 61. 

Minn—Ludwig v. Haugen Motor Co., 
245 N.W. 371, 187 Minn. 315—Weas- 
ler v. Murphy Transfer & Storage 
Co., 208 N.W. 657. 167 Minn. 211. 
N.J.—Mulligan v. Losi, 139 A. 387, 
6 N.J.Misc. 1019. 

Tex.—Stamper v. Scholtz, Civ.App., 
29 S.W.2d 883, error refused. 

Wash.—Saulness v. Reynolds, 60 P. 

2d 93, 187 Wash. 357. 

Wls. —Prange v. Rognstad, 286 N.W. 

650, 205 Wis. 62. 

42 C.J. p 1233 note 27 [a] (9). 


(3) To sustain finding that motor¬ 
ist was not negligent—-Cesanek v. G. 
Fox & Co., 29 A.2d 581, 129 Conn. 492. 

(4) To Hhow that boy on bicycle 
entered intersection before vehicle, 
and was almost across when he was 
struck thereby.—Lepinay v. Vitrano, 
125 So. 301, 12 La.App 475. 

(5) To sustain verdict or judgment 
for plaintiff. 

Iowa.—Coble v. McChane, 8 NW.2d 
755, 233 Iowa 54—Peterson v. 

Bonnes, 299 N.W. 8!'5. 230 Iowa 986. 
Mich.—Saums v Parfet, 258 N.W. 
235. 270 Mich. 165. 

N.Y.—O’Master v. New York City 
Omnibus Corporation, 15 N.Y.S.2d 
486. 258 App Div. 785. affirmed 27 
N.K 2d 47, 282 N.Y 769—Laundry 
v. Trombley. 4 N.Y S.2d 146, 254 
App.Div. 715. 

Ohio—Megginson v. Bilan, 178 N E. 

281, 40 Ohio App. 210. 

R I.—Kopinos v Sommer’s Transfer 
Co, 170 A. 490, 54 R.I 132—Mc¬ 
Gowan v Dadckhian, 163 A. 883. 
Wash.—Beaulier v. Mahoney, 283 P. 
707, 155 Wash. 141. 

(6) To support verdict or Judg¬ 
ment for defendant. 

Iowa.—Reardon v. Hermansen, 275 N. 

W. 6, 223 Iowa 1207. 

La—Hall v. Vincent, App., 14 So.2d 
337—Harris v. Brock, App., 191 So. 
762. 

NJ—Sadlon v. Cusick. 1G6 A. 24, 9 
N.J.Misc. 853—Szpanowski v. Duff, 
140 A. 396, *6 N.J.Misc. 157. 

R.I.—Laval Ice v. Electric Mainte¬ 
nance & Engineering Works, 150 
A. 749. 

Bvldeaoe held Insufficient 

(1) To establish actionablo negli¬ 
gence of defendant. 

Mo.—McCoy v. Home Oil & Gas Co., 
App, 60 S.W.2d 715. 

NC.—Miller v. Holland, 147 S.E. 8, 
196 N.C. 739. 

42 C.J. p 1233 note 27 Lb] (4). 

(2) To support finding that defend¬ 
ant was negligent.—General Contract 
Purchase Corporation v. Armour, C. 
C A.Miss., 125 F.2d 147. 

11. Md.—TJ. S. Fidelity & Guaranty 
Co. v. Continental Baking Co., 190 
A. 768, 172 Md. 24. 

Tenn.—Hansard v. Ferguson, 132 S. 
W.2d 221, 23 Tenn.App. 306. 

Evidence held sufficient 

(1) In general. 

La. —Vamado v. Rex Petroleum Cor¬ 
poration, App., 147 So. 513. 

N.M.—Greenfield v. Bruskas, 68 P.2d 
921, 41 N.M. 346. 
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(2) To establish negligence. 

U.S.—Sanders v. Leech, C.C.A.Fla., 
158 F.2d 486. 

Aria—Kauffroath v. Wilbur, 185 P. 

2d 522, 66 Aria. 152. 

Cal—Backus v. Sessions, 110 P.2d 
51, 17 Cal.2d 380, prior opinion 104 
P.2d 719—Neilson v. Houle, 254 P. 
801, 200 Cal. 726—Gunter v. Clag- 
gett, 151 P.2d 271, 65 Cal.App.2d 
636. 

Fla.—Crosby v. Donaldson, 116 So. 
231. 95 Fla 365 

Ga—Idle Hour Club v. Robinson, 157 
S.E. 125, 42 Ga App. 650. 

Kan—Roger v. Keller, 243 P. 294, 
120 Kan. 196. 

La.—Adams v. Colson, 174 So. 876, 
187 La. 363—Gaines v. Standard 
Acc Ins Co, App, 32 So.2d 633— 
Lane v. Bourgeois. App., 28 So.2d 
91—Lindsay v. Gulf Ins. Co., App., 
7 So.2d 757—Lett IT v. People’s Ice 
& Fuel Co., App., 149 So. 232. 

Me—Bonefant v Chapdelaine, 158 A. 
857, 131 Me. 45—Esponctte v. 

Wiseman. 155 A. 650, 130 Me. 297 
—Gust In v. Asskov, 151 A. 443, 129 
Me 491 

VTioh - ^»i v Katon, 299 N.W. 
798, 299 Mich. 38. 

Minn.—Merritt v. Stuve, 9 N.W.2d 
oJ0. 215 Minn. 44 

NH.—Doyle v. Telegraph Pub. Co., 
35 A 2d 394, 93 N.H 61. 

N.J.—Stork v. Barbour Flax Spin¬ 
ning Co.. 138 A. 509, 5 N J Misc. 
837. 

N.M.—Greenfield v. Bruskas, 68 P.2d 
921, 41 N.M. 346. 

Va—Stratton v. Bergman, 192 S.E. 
813, 169 Va. 249 

(3) To establish that defendant 
exercised ordinary care in circum¬ 
stances. and was not negligent. 

Cal.—Glynn v. Vnccarl, 149 P.2d 409, 

64 Cal.App.2d 718. 

La—Murphy v. City of Alexandria, 
App., 2 So 2d 103—Smith v. Crow, 
1 La App. 659. 

Minn.—Wetterlind v. Hintz Feed Co., 
263 N.W. 462. 195 Minn. 426. 

Tex—Fertsch v. White, Civ.App., 138 
S.W.2d 195. 

(4) To support verdict or Judg¬ 
ment for plaintiff. 

Cal.—Hammer v. Crehan, 190 P.2d 
270, 84 Cal.App.2d 123—Duggan v. 
Forderer, 249 P. 533, 79 Cal.App. 
339. 

Ga.—Hinesley v. Anderson, 43 S.E. 2d 
736, 75 Ga.App. 394—Cochran v. 
Kendrick, 158 S.E. 57, 43 Ga.App. 
135. 
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incumbent on plaintiff to establish the averments of 
his declaration or complaint by a preponderance of 
the evidence. 12 The alleged negligence need not 
necessarily be shown by direct and positive testi¬ 
mony; 12 but may be shown by facts and circum¬ 
stances which fairly suggest that defendant’s neg¬ 
ligence operated to produce the injuries and which 
afford a reasonable inference to that effect; 14 but 
speculation as to how or from what cause the acci¬ 
dent occurred cannot be allowed to stand for proof 
or be made the basis of a verdict in favor of plain¬ 
tiff. 15 The fact that the collision may not have oc¬ 
curred in the exact spot where plaintiff testified it 
happened would not necessarily cause plaintiff’s 
case to fall. 16 

Speed and control . The general rules for deter¬ 


mining the weight and sufficiency of evidence of 
defendant’s negligence in relation to speed and 
control, which are considered supra subdivision a 
(8) of this section, have been applied in actions for 
injuries sustained by bicyclists 1 ? or motorcyclists. 1 * 

o. Articles Projecting, Palling, or Thrown from 
Vehicles 

The weight and sufficiency of evidence of defend¬ 
ant’s negligence with respect to articles projecting, fall¬ 
ing, or thrown from vehicles are determined according 
to general rules. 

General rules have been applied in determining 
the weight and sufficiency of the evidence to cstab- 
ant’s negligence with respect to articles project¬ 
ing, 19 or falling 20 from vehicles, or with respect 


Ill.—Manzesko v. Yellow Cab Co., 54 
N.E.2d 239, 322 JU.App. 280 
Ind.—Pumphrey v. Tannehtll, 8 N.E. 

2d 414, 102 Ind.App. 468. 

Ky—Saxton v. Tucker. 134 S.W.2d 
690, 280 Ky. 777. 

La.—Dl Pulco v. Shurfstein, App, 
199 So. 595. 

N.J.—Harris v. Kaplan. 156 A. 18, 9 
N.J.Misc. 800—Nevis v. Perth Am¬ 
boy Auto Wrecking 1 Co. 145 A. 
325, 7 NJ Misc. 295. 

N.Y.—Loucks v. Ford, 283 N.Y.S. 282, 
246 App.Div. 658. 

Pa.—Young v. Quaker City Cab Co , 
87 Pa.Super. 294. 

(5) To warrant verdict or judg¬ 
ment for defendant.—Habbcn v. Rob¬ 
ertson, 28 N.E 2d 353, 306 IU.App. 
283. 

Evidence held insufficient 

(1) To establish negligence. 

Cal.—Gtovannoni v. Union Ice Co., 
291 P. 461, 108 Cal App. 190. 

La.—Thrash v. Continental Casualty 
Co., App., 6 So.2d 75—Hennossy v. 
Daigle, 123 So. 900, 11 La.App. 474. 

(2) To sustain verdict or judgment 
for plaintiff. 

La. —Stevens v. Hamann, 126 So. 94, 
12 La.App. 318. 

N.Y.—Meily v. Kauffman, 296 N.Y.S. 
971. 261 App.Div. 792. 

(3) To support verdict for defend¬ 
ant.—Sheridan v. Fiorlto, 32 N.E 2d 
172, 308 Ill.App. 442. 

18. Tenn.—Hansard v. Ferguson, 
132 S.W.2d 221, 23 Tenn.App. 306. 

13. Mo.—Vanausdall v. Schorr, App., 
168 S.W.2d 110. 

14. Mo.—Vanausdall v. Schorer, su¬ 
pra. 

Evidence held to warrant Inference 
of negligence 

Cal.—Green v. Pedigo, 170 P.2d 999, 
75 Cal.App.2d 300. 

Tex.—Edwards v. Hawkins, Clv.App.. 
77 S.W.2d 1098. 


15. Md.—U. S. Fidelity & Guaranty 
Co v. Continental Baking Co., 190 
A 768, 172 Md 24. 

Pa—Hebron v. Merchants’ Delivery, 
Com. 1*1, 13 Northumb Leg J. 242. 

10. Ill—Manzesko v. Yellow Cab 
Co., 54 N.E 2d 239, 322 111 App 280. 

17. Evidence held sufficient 

(1) In general—Giecn v. Pedigo. 
170 P 2d 999. 75 Cal.App.2d 300 

(2) To show or sustain finding 
that driver was negligent in driving 
too fast. 

Cal—Drake v. Kuseoni, 122 P.2d 605, 
50 Cal.App 2d 89 

Ill — Kavnnaugh v. Parrot, 34 N E 2d 
868, 3l() Hi App. 429, reversed on 
other grounds 40 N.E 2d 500. 379 
111. 273 

Ln —Bosarge v Spiess & Co., App, 
145 So. 21—Ziegler v. Lamuntia, 
126 So. 262, 13 Lit App. 70. 

Wash —Saulness v Reynolds, 60 P. 
2d 93, 187 Wash 357. 

(3) To sustain finding that motor¬ 
ist was not negligent —Cesanek v. 
G. Fox & Co., 29 A.2d 581, 129 Conn. 
492. 

Evidence held insufficient 

(1) To sustain finding that defend¬ 
ant was negligent. 

U.S.—General Contract Purchase 
Corporation v. Armour, C.C A. 
Mias , 125 F.2d 147. 

Fla.—McClain v. Swearingen, 10 So. 
2d 564, 152 Fla. 11. 

Wis.—Batura v. Schwersinske, 295 
N.W. 698, 237 Wis. 208—Driessen 
v. Moder, 289 N.W. 689, 233 Wis. 
416. 

(2) To sustain charge that defend¬ 
ant’s vehicle was being driven at 
speed claimed.—Cantrell v. H. G. 
Hill Stores, La.App., 198 So. 389. 

18. Evidence held to establish neg¬ 
ligence 

Cal.—Backus v. Sessions, 110 P.2d 51, 
17 Cal. 2d 380. 
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Evidence held not to establish negli¬ 
gence 

Lh —Thrash v. Continental Casualty 
Co., App., 6 So.2d 75. 

19. Evidence held sufficient 

(1) In general—Dube v. Bickford. 
31 A.2d 64, 92 N H. 362. 

(2) To support finding that de¬ 
fendants were negligent. 

Cal —Miller v. Lynns. 252 P. 330. 200 
Cal. 232—Brooks v Bailey, 104 P. 
2d 854. 40 Cal App 2d 310. 

Kan—Bnrzen v. Kepler, 266 P. 69, 
125 Kan. 648. 

Me.—ltowley v. Smith, 163 A. 539. 
131 Me. 402. 

Pa.—Dorris v. Bridgman & Co., 145 
A. 827. 296 Pa. 198. 

42 CJ p 1236 note 37 [a] (17). 

(3) To sustain verdict for plain¬ 
tiff. 

Cal.'—O’Neal v. Kelly Pipe Co., 173 P. 

2d 685, 76 Cal App.2d 577 
Ill.—Moore v. Jansen & Schaefer, 265 
Ill App. 459. 

(4) To justify finding of negli¬ 
gence in failing to give warning of 
danger by sufficient, properly located 
lights. 

Neb.—Moore v. Nisloy, 276 N.W. 827. 
133 Neb. 474. 

N.J.—Sokiera v. H. A. Jaeger, Inc., 
169 A. 347, 12 N.J.Misc. 17, affirmed 
171 A. 786, 112 N.J.Law 500. 
Evidence held insufficient 
Ohio.—Central Transfer & Storage 
Co. v. Frost, App., 36 N.E.2d 494. 

90. Evidence held sufficient 

(1) In general.—Champlln Refin¬ 
ing Co. ▼. Crisp, 86 P.2d 784, 184 
Okl. 248. 

(2) To support finding that de¬ 
fendants were negligent. 

Cal.—Dunn v. Shamoon, 99 P.2d 1113, 
37 Cal.App.2d 486. 

La.—Wilcox v. B. Olinde & Sons Co., 
App., 182 So. 149—Pizzitola v. Le- 
tellier Transfer Co., App., 167 So. 

I 168. 
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p. Injuring or Frightening Animals 

In an action for Injuring or frightening animals, the 
weight and sufficiency of the evidence of the defend¬ 
ant’s negligence are determined In accordance with gen¬ 
eral rules. 

The weight and sufficiency of the evidence of de¬ 
fendant’s negligence in an action for injuring or 
frightening animals are determined in accordance 
with the general rules of evidence. 22 

q. Operator Injuring Occupant of His Vehicle 

(1) In general 

(2) Gross negligence or willful, wanton, 

and reckless acts in general 


(3) Assumption of risk 

(4) Defects in vehicle 

(5) Intoxication and falling asleep 

(6) Speed and control 

(1) In General 

Negligence of the owner or operator of a motor 
vehicle resulting in injury of an occupant thereof must 
be proved by a preponderance of the evidence, although 
circumstantial evidence may be sufficient. 

In an action by the occupant of a motor vehicle 
for injuries sustained as a result of the negligence 
of the owner or driver thereof, such negligence 
must be proved by a preponderance of the evi¬ 
dence. 23 While circumstantial evidence may justify 
the inference that defendant was wanting in respect 


Or.—Motejl v. Greenwood, 138 P.2d 
216. 171 Or. 469. 

Fa.—Goodpasture v. Simpson, 199 A 
222, 330 Pa 226. 

Wash.—Porter v. Smart’s Auto 
Freight Co., 26 P 2d 676. 174 Wash. 
666 . 

(3) To sustain verdict for plain¬ 
tiff 

Ca—Parker v. Ford, 32 S.E 2d 916, 
72 Ga.App. 71 

Pa—B ami on v Simpson, Com.PL, 44 
Dauph Co. 402. 

Evidence held not to establish negli¬ 
gence 

La.—Franklin v. Gordon’s Trans¬ 
ports, App, 26 So.2d 387. 

21. Evidence held insufficient 

W.Va —Agsten v. Lemma, 193 S.E. 
646, 119 W.Va. 330. 

22. Evidence held sufficient 

(1) To warrant conclusion that 
defendant was negligent. 

Conn —Griffin v. Fnneher, 20 A 2d 95, 
127 Conn 686. 134 A.L.R 701. 
Ill—Grossmann v. Diesel, 42 N.E 2d 
967, 315 Ill.App. 306. 

La—Garbarino v. B & R. Transfer 
Co., App, 20 So 2d 625—Smith v. 
Louisiana Power & Light Co., App, 
158 So 844—Jeter v. Caddo Trans¬ 
fer & Warehouse Co., 1 La.App. 35. 
Tex.—Gillette Motor Transport v. 

Kelly, Civ.App., 141 S.W.2d 959. 

42 C.J. p 1233 note 27 [a] (1). (10). 

(2) To support conclusion that de¬ 
fendant was not negligent. 

La.—Stringer v. Crawley, App., 16 
So.2d 658—Fontenot v. La Fleur, 
App., 2 So.2d 479—Turner v. Oden, 
133 So. 601, 16 La.App. 163. 
Mich.-— Rosen v. Beh, 262 N.W. 291, 
272 Mich. 487. 

Tenn.—Stacy v. Keller, 1 Tenn.App. 
80. 

(3) To sustain verdict or judgment 
for plaintiff. 

Ala.—Barber v. Upton, 187 So. 497, 
237 Ala. 416. 

Ark.—Davis v. Draper, 148 S.W.2d 
662, 201 Ark. 1172. 


Iowa —Lawson v. Fordyce, 21 N.W. 

2d 69, 237 Iowa 28. 

La—Palmer v. Muse, App., 29 So 
2d 389. 

N.M —Boll v. Carter Tobacco Co., 71 
P 2d 683. 41 N.M. 513 
Okl—Tibbets & Pleasant v. Cook, 
287 P. 1014, 143 Okl 101. 

Evidence held insufficient 

(1) To show that driver was neg¬ 
ligent. 

La—Campbell v. F Ilollier & Sons, 
App., 4 So 2d 576 

Tenn—Harris v. Miller. 144 S W.2d 
7, 24 Tenn App. 332. 

Va—Shoemaker v Andrews, 162 S. 

E. 370, 154 Va 170. 

Wash—Frowd v Marohbank, 283 P 
467, 154 Wash 634. 

3 CJ p 162 note 16 [a]—42 CJ. p 
1233 note 27 [b] (1), (5). 

(2) To sustain verdict or judgment 
for plaintiff. 

La—Dunokelman v. Shockley, App., 
183 So. 52. 

Pa—Hartsock v. Winslow, 11 Pa. 
Dist. & Co. 243. 

23. Cal—Morris v Morris, 258 P. 

616, 84 Cal App. 699. 

Conn.—Vanderkruik v. Mitchell, 173 
A. 900, 118 Conn. 625. 

La.—Dunaway v. Maroun, App., 178 
So. 710—Bennett v. l’ugh, App., 177 
So. 112. 

Me.—Chaisson v. Williams, 156 A. 
154, 130 Me. 341. 

Greater weight of credible evidence 
to reasonable satisfaction of jury 
Mo.—Boyce v. Donnellan, 168 S.W. 

2d 120, 237 Mo.App. 63. 

Testimony held not Inherently incred¬ 
ible or Improbable 

Mont.—Batchoff v. Craney, 172 P.2d 
308. 

Testimony held not conclusive on 
question of negligence 

Conn.—King v. Spencer, 161 A 103, 
115 Conn. 201. 

Failure to introduce testimony of 
sole survivor of collision 
Where evidence in automobile col¬ 
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lision case did not show construction 
of truck struck by overtaking auto¬ 
mobile, load or speecl of truck, 
whether it was traveling or parked, 
whether there were other traffic haz¬ 
ards, or what truck driver did, testi¬ 
mony of truck driver, who was sole 
survivor of collision, should have 
been introduced or a showing made 
as to why it was not available.— 
Babington v. Burris, La.App., 7 So. 
2d 650 

Probative value of testimony of in¬ 
terested witnesses 

In action to recover for injuries 
sustained by plaintiff when she fell 
from side door of ambulance, inter¬ 
est in favorable outcome for plain¬ 
tiff in litigation precluded testimony 
of plaintiff, her son, and her son-in- 
law from having any greater proba¬ 
tive value than unsupported testi¬ 
mony of ambulance driver—Morales 
v. Employers’ Liability Assur. Cor¬ 
poration. 12 So.2d 801, 202 La 755. 

Testimony of little weight 

Testimony of plaint ifT’s witness 
that the sun glare on the windshield 
while about one hundred feet from 
the accident affected his vision was 
entitled to little weight, where it 
did not appear that it interfered 
with the driver's management.—Fer¬ 
rell v. Solski, 123 A. 493, 278 Pa. 
565. 

Evidence held sufficient 

(1) In general. 

Cal.—Mahood v. Mutual Motors, 299 
P. 117, 113 Cal App. 719—Sheean 
v. Foster, 251 P. 235, 80 Cal.App. 
56. 

Conn—King v. Spencer, 161 A. 103, 
115 Conn. 201—Tracy v. Welch, 
145 A. 662, 109 Conn. 144—Argazzl 
v. Reynolds, 137 A. 857, 106 Conn. 
281—White v. Clriaco, 136 A. 70, 
105 Conn. 553. 

Kan.—Isle v. Kaw Transport Co., 152 
P.2d 827, 169 Kan. 110. 

La.—Deichmann v. Gerard, App., 145 
So. 30—Driefus v. Levy, App., 140 
So. 259. 



j 518 

Mass*—Haines v. Chereskle, 16 N.E. 
2d 680, 801 Mass. 112—-Donovan v. 
Johnson, 16 N.E.24 62, 801 Mass. 
12—Moat v. Magrath, 189 N.E. 807, 
293 Mass. 19. 

Nev.—Thorne v. Lampros, 288 P. 601, 
62 Nev. 417. 

N.H.—Dagasse v. Daporte, 58 A.2d 
312—Himmel v. Flnkelstein, 4 A.2d 
657. 90 N.H. 78. 

S.C.—Nettles v. Your Ice Co., 4 S.E. 

2d 797, 191 S.C. 429. 

Tex.—Morris v. Sanders, Civ.App., 55 
S.W.2d 594. 

Wis.—Struck v. Vetter, 290 N.W. 131, 
233 Wis. 540. 

(2) To establish negligence. 

U.S,—Boyle v. Ward, D.C.Pa., 39 F. 
Supp. 645. affirmed, C.C.A., 125 F 2d 
672. 

Cal.—Prager v. Isreal, 98 P.2d 729, 15 
Cal.2d 89—Cate v. Fresno Traction 
Co., 2 P.2d # 364, 213 Cal. 190—La- 
mar v. John & Wade, 161 P.2d 970, 
70 Cal.App.2d 806—Hernandez v. 
Murphy. 115 P.2d 565, 46 Cal App 
2d 201—Parrett v. Carothers, 53 P. 
2d 1023, 11 Cal.App.2d 222—Day v. 
Pickwick Stages System, 25 F.2d 
16, 134 Cal.App. 92—Friedman v. 
Barbe. 23 P.2d 529. 132 Cal.App. 072 
—Dewees v. Kuntz. 20 P.2d 733. 
130 Cal.App. 620—Sullivan v. Rich- 
ardson, 6 P.2d 667, 119 Cal.App. 367 
—Miller v. Geary, 298 P. 843, 118 
Cal.App. 673—Traylen v. Citraro, 
297 P. 649, 112 Cal.App. 172, Pil¬ 
lowed in 207 P. 652. 112 Cal App. 
763—Mesnickow v. Fawcett, 278 P. 
500, 99 Cal.App. 357. 

Colo.—Dobbs v. Sugioka, 185 P 2d 
784. 117 Colo. 218—Dwindle v. Un¬ 
ion Par It. Co, 92 P 2d 741, 104 
Colo. 545. 

C onn .—Argazzl v. Reynolds, 137 A. 
857, 106 Conn 281. 

Ill.—O’Neal v. CafTsin llo, 25 N.E.2d 
534. 303 Ill.App. 571. 

Ind.—Hoescl v Cam, 53 N E 2d 165, 
222 Ind. 330, rehearing denied 53 
N.E.2d 769. 222 Ind. 330. 

Kan.—Elliott v. Behnor, 73 P.2d 1116, 
146 Kan. 827. 

Ky.—Hollis v. Bourne, 167 S.W.2d 50, 
292 Ky. 578. 

Da.—Scarborough v. St. raul Mercu¬ 
ry Indemnity Co. App , 11 So 2d 62 
—Harrelson v. McCook, App., 198 
So. 532—Moore v. Davis, App, 196 
So. 666, reinstated 199 So. 205— 
Barr v. Fidelity & Casualty Co of 
New York, App., 188 So. 521—Had- 
rlck v. Burbank Cooperage Co., 
App., 177 So. 831—Johnson v. Na¬ 
tional Casualty Co.. App., 176 So. 
236—Duncan v. Pedare, App., 161 
So. 221—Rhodes v. Jordan, App., 
157 So. 811—Ponder v. Ponder, 
App., 157 So. 627—Theriot v. Tas- 
sin> App., 146 So. 729—Christos v. 
Manos, 134 So. 713, 16 Da.App. 512, 
followed In Monts v. Manos. 134 
So. 715, 16 Da.App. 511—Denham 
▼. Taylor, 181 So. 614, 15 Da.App. 
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545, rehearing denied 132 So. 372, 
19 Da.App. 814. 

Me.—Devesque v. Pelletier, 161 A. 
198, 131 Me. 266—Trumpfeller v. 
Crandall, 155 A. 646, 130 Me. 279— 
Avery v. Thompson, 103 A 4, 117 
Me. 120, L.R.A.1918D 205, Ann.Cas. 
1918E 1122. 

Md.—Dashiell v. Moore, 11 A.2d 640, 
177 Md. 657. 

Mass.—Orlando v. City of Brockton, 

3 N.E 2d 794, 295 Mass. 205 
Minn.—Hinman v. Gould, 2S6 NW. 

364, 205 Minn. 377—Cullen v Pear¬ 
son, 253 N.W. 117, 191 Minn 136, 
reargument denied 254 N W. 631, 
191 Minn. 136—Fryklind v .Tack- 
son, 252 NW 232. 190 Minn 350— 

! Wildes v. Wildes, 247 N W. 508. 188 
Minn 441—Geisen v. Luce, 242 N. 
W. 8, 185 Minn 479—Berlin v Ko- 
blas, 236 NW. 307, 183 Minn 278— 
Dund v Olson, 234 N.W. 310, 182 
Minn. 204„ 75 ALU 371—Pitzen 
v. Pitzen. 232 NW. 344. 181 Minn. 
338—Cohen v. Silverman, 190 N.W. 
795, 153 Minn. 391. 

Mo—Tabler v. Perry, 85 S.W.2d 471, 
337 Mo. 154. 

Nob—Ziskovsky v. Miller, 231 N W. 
809, 120 Neb. 255. 

Nev.- -Nicorn v. Corveri, 244 P. 897, 

4 9 Nev. 261 

N.H.—Lngasse v. Daporte, 68 A.2d 
312—Rix v. Rix, 161 A. 38, 85 N.IL 
529. 

N.J.--Wright v. Beiih, 157 A. 840, 9 
NJMi.se. 1183—Mclveown v. Muss, 
157 A. 121, 9 N.J.Miso. 1222—Pug- 
ley v. Toler, 155 A. 133, 9 N.J. 
Mlsc 567—Murray v. Cohen, 132 A. 
221, 4 N J.Misc. 139. 

N.Y —Waite v. Mosconi, 78 N Y S 2d 
615, 273 AppDiv. 1010 —Bcllrose v. 
Whipple, 34 N Y.S 2d 945, 2G4 App. 
Div. 809—Lozier v. Preston, 12 N 
Y.S 2d 388, 257 AppDiv. 900-Del- 
monte v. La Fountain, 298 N.Y.S 
902, 252 AppDiv. 806—Holland v. 
Pcterkin, 216 N.Y.S. 464, 217 App. 
Div. 57. 

Ohio—Rector v. Ilyer, App., 41 N.E. 
2d 886. 

Okl—Kelly v. Cann. 136 P.2d 896, 192 
Okl. 446. 

Pa.—Kirr v. Suwak, 9 A.2d 735, 336 
Pa 661—Reilly v. City of Philadel¬ 
phia, 195 A. 897, 328 Pa. 563—Cor- 
miean v. Menke, 159 A. 36, 306 l*a. 
156—Klein v. Welssberg, 174 A. 
636, 114 Pa.Super. 669—Earll v. 
Wichser, 45 Pa.Dist. & Co. 93, re¬ 
versed on other grounds 30 A.2d 
803, 346 Pa. 367. 

Tenn —Harrison v. Graham, 107 S. 
W 2d 517, 21 Tenn.App. 189— 

Ohumlcy v. Anderton, 103 S.W.2d 
331, 20 Tenn.App. 621. 

Tex.—Cannan v. Dupree, Clv.App., 
294 S.W. 298. 

Va.—Universal Tractor & Equipment 
Co. v. Bolling, 170 S.E. 585, 161 Va. 
408—Balse v. Warren, 164 S.E. 655, 
i 158 Va. 505. 
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Wash.— Engel ▼. Interstate Transit 
Co.. 115 P.2d 681, 9 Wash.2d 590. 
Wis.—Uren v. Purity Dairy Co., 32 
N.W.2d 615, 252 Wis. 449, rehear¬ 
ing denied 33 N.W.2d 213, 252 Wis. 
446—Brown v. Travelers Indem¬ 
nity Co., 28 N.W.2d 306, 251 Wis. 
188—Hatch v. Small, 23 N.W.2d 
460, 249 Wis. 183—Barrus v. Dux- 
stad, 20 N.W.2d 548. 247 Wis. 647 
—Bohren v. Lautenschlager, 1 N. 
W.2d 792, 239 Wis. 400—Elkey v. 
Elkey, 290 N.W. 627, 234 Wis. 149, 
motion denied 292 N.W. 300, 234 
Wis. 149—Stenson v. Schumacher, 
290 N.W. 285, 234 Wis. 19—Hoff¬ 
man v. Labutzke, 289 N.W. 652, 233 
Wis. 365—Schwartz v. Schwartz, 
267 N.W. 276, 222 Wis. 401—Mauer- 
mann v. Dixon, 258 N.W. 352, 217 
Wis. 29—Teas v. Eisenlord, 253 N. 
W. 795, 215 Wis. 455—Krantz v. 
Krantz, 248 N.W. 155, 211 Wis. 
249—Williams v. Williams. 246 N. 
W. 322, 210 Wis. 304—Sweet v. 
Underwriters* Casualty Co., 240 N, 
W. 199, 206 Wis. 447. 

42 C.J. p 1233 note 27 [a] (6), (14). 

(3) To establish that defendant 
was not negligent. 

Cal—Norland v. Gould, 254 P. 560. 
200 Cal 706. 

Conn—Shinville v. Hanscom, 166 A. 
398, 11H Conn. 672—Ghent v. Stev¬ 
ens, 159 A. 94, 114 Conn. 415. 

Fla—Babrock v. Flowers, 198 So. 
326. 144 Fla. 479. 

La—Morales v. Employers* Liability 
Assur. Corporation, App., 7 So.2d 
660, affirmed 12 So. 804, 202 La. 
755—Keo wen v. Amite Sand & 
Gravel Co.. App., 4 So.2d 79—Dun¬ 
can v. Pedarre, App .,^ 164 So. 498 
—Monroe v. D’Aunoy, App, 143 So. 
716—Marquez v. Le Blanc, App., 
143 So. 108—Levy v. Leopold, App, 
142 So. 191—Thompson v. Haubt- 
man, 137 So. 362, 18 La App 119. 
Md.—Finney v. Frevei, 37 A.2d 923, 
183 Md 355. 

Minn—Reiter v. Porter, 13 N.W.2d 
372, 216 Minn. 470—White v. Coch¬ 
rane, 249 N.W. 328, 189 Minn 300 
—Mahan v. McCool, 239 N.W. 914, 
185 Minn. 94. 

Mo —Vanausdall v. Schorr, App , 168 
S.W.2d 110. 

NJ.—Sharkey v. Kapusa, 135 A. 872, 
5 NJ.Misc. 203 

N.Y.—Kraus v. Do All Eastern Co., 
70 N.Y.S.2d 165, 272 App.Div. 820. 
N.C.—Luttrell v. Hardin, 136 S.E. 
726, 193 N.C. 266. 

Ohio.—Casper v. Higgins, 6 N.E.2d 
3. 54 Ohio App 21. 

Va.—Tarrall v. Tarrall, 171 S.E. BOO, 
161 Va. 663—Osborn v. Berglund, 
165 S.E. 410, 159 Va 258. 

Wash.—Broxson v. Robinson, 264 P. 
252, 143 Wash. 1. 

(4) To support verdict or Judg¬ 
ment for defendant. 

Ark.—Gurdin v. Fisher, 18 S.W.2d 
345, 179 Ark. 742. 

Cal.—-Federal Mut. Diability Ins. Co. 
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v. Dally, 45 P.2d 209, 7 Cal.App.2d 
118—Crooks v. White, 290 P. 497, 
107 Cal.App. 304. 

Fla.—Juhasz v. Barton, 1 So.2d 476, 
146 Fla. 484. 

Ga.—.Whitfield v. Wheeler. 47 S.E.2d 
658. 76 Ga.App. 857—Edwards v. 
Ford, 26 S.E.2d 806, 69 Ga.App. 578. 
Idaho.—Dillon v. Brooks, 6 P.2d 851, 
51 Idaho 510. 

Iowa—Martin v. Momyer, 300 N.W. 

310, 230 Iowa 1158. 

Ky.—Schrelber v. Roser, 80 S.W.2d 1, 
258 Ky. 340. 

La.—Smith v. Roueche, App., 163 So. 
487, followed In 153 So. 490 (two 
cases). 

Minn.—Fenske v. Unterman, 232 N. 

W. 326, 181 Minn. 275. 

N.J.—Kraus v. Fisher, 156 A. 315, 9 
N J.Mlse. 1053—Woodruff v. Law¬ 
ler, 140 A 430, 6 N J Misc 219 
N.Y.—Burke v. Speziale, 25 N.Y.S 2d 
299, 261 App.Div. 912. 

Pa.—Peterson v. McCauslan, 170 A. 
276, 314 Pa. 176 

Wls.—Schemm v. Bruch, 29 N.W. 2d 
66, 251 Wls. 229. 

(5) To sustain verdict or judg¬ 
ment for plaintiff 

U.S —Runiberger v. Welsh, C.C.A.N 
Y., 131 F 2d 384, certiorari denied 
63 S.Ct. 1316, 319 ITS. 759, 87 L. 
Ed. 1711, rehearing denied 64 S 
Ct. 28, 320 U.S. 810. 88 L Ed. 489 
Ala.—Bruner v. Eubanks, 33 So 2d 
374, 33 Ala App 266, certiorari de¬ 
nied 33 So 2d 376, 250 Ala 100. 
Cal.—Agriew v. Wenstrand, 90 P.2d 
813, 33 Cal App.2d 21—Sullivan v. 
Richardson. 6 P.2d 567, 119 Cal. 
App 367. 

Conn —O’Brien v. Seaboard Freight 
Lines, 16 A.2d 826, 127 Conn 374. 
Fla—Ryder v. Plumley, 189 So 422, 
138 Fla 378—City of Hollywood v. 
Bair, 186 So. 818, 136 Fla 100. 
Ga—Eidson v. Ftlder, 25 S E.2d 41, 
•69 Ga App. 225—llall v. Slaton, 144 
S E. 827, 38 GaApp 619, reversed 
on other grounds Slaton v. Hall, 
148 SE. 741, 168 Ga. 710, 73 A L 
R. 891, opinion conformed to Hall 
v. Slaton, 149 S.E. 306, 40 Ga App. 
288. 

Ill.—Hanlon v. Lindberg, 48 N E.2d 
735, 319 lll.App. I—Seiffe v. Seiffe, 
267 lll.App. 23—Warput v. Reading 
Coal Co.. 250 lll.App. 460. 

La—Farnet v. DeCuers, App., 195 
So. 797. rehearing denied 196 So. 
538—Reil v. McNaspy, App., 177 
So. 893—Gayden v. Diaz, App., 158 
•So. 246—Holderith v. Zilbermann, 
App., 151 So. 670—Duvlc v. Fried¬ 
richs & Dupas, 120 So. 494, 9 La. 
App. 394. 

Me.—Banks v. Adams, 195 A. 206, 
135 Me. 2*70—Parrott v. Homer, 190 
A. 624, 135 Mo. 507. 

Mass.—Schusterman v. Rosen, 183 
N.E. 414, 280 Mass. 582. 

Mich. —Anderson v. Conterio, *6 N.W. 
Id 172, 303 Mich. 75—Herbert v. 
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Durgls, 267 N.W. 809, 276 Mich. 
168. 

Minn.—Del yea v. Goossen, 32 N.W.2d 
179, 226 Minn. 91—Barndt v. 
Searle, 277 N.W. 368, 202 Minn. 82 
—Martin v. Schiska, 286 N.W. 312, 
183 Minn. 256. 

Mo.—Palmer v. Brooks, 169 S.W.2d 
906, 350 Mo. 1055. 

N.J.—Hommel] v. Errington, 157 A. 
673, 10 N.J.Misc. 93—Skelding v. 
Poijpenga, 149 A. 119, 8 N.J.Misc. 
145—Hennig v. Booth, 132 A. 294, 
4 N.J.Misc. 150—Buchman v. Reyn¬ 
olds. 127 A. 330, 3 N.J Misc 130. 
N.Y—Foster v. Fish, 33 N.Y.S.2d 
761, 263 AppDlv. 1044—Hawley v. 
Corroon, 25 NY.S.2d 175, 261 App. 
DiV. 904, affirmed 35 N.E.2d 929, 

286 NY 581—Agnello v. Weiss- 

glass Gold Seal Dairies Corp., 23 
NYS2d 122, 260 App Div. 925, 

1039—Dibble v. Whipple, 4 N Y.S. 
2d 243, 254 App.Div. 805, rrargu- 
ment denied In re Allen’s Estate, '7 
NY.S.2d 97, 255 App.Div 737. re¬ 
versed on other grounds Dibble v. 
Whipple, 22 N E 2d 358, 281 N.Y 
247—Tyler v. Conway, 1 N Y.S 2d 
563, 253 App Div. 865—Moses v. 

Bliss. 299 NYS 836 252 AppDiv 
909—Moon v. Hoy, 299 N Y.S. 342. 
252 AppDiv. 830. affirmed 14 N E. 
2d 389, 277 N.Y. 684—Fitzgerald v. 
Middlehrook. 291 N.Y S 193, 249 
AppDiv 701—Galottl v. Deansboro 
Supply Co, 289 N Y.S. 535, 248 
AppDiv, 20—Tweedie v Ballard, 

287 NYS. 923, 248 App.D,v 644— 

Torter v. Wagner, 284 N Y.S. 889, 
246 AppDiv. 797—Wittenberg v. 
Wittenberg, 278 N.Y.S. 207, 243 

App Div. 820—Kinary v Taylor, 
276 NYS. 688, 243 AppDiv. 631 — 
Tykwmski v Buff & Buff, 258 NY. 
S. 823, 144 Misc. 438, affirmed 261 
NYS. 970, 237 AppDiv. 865. 

Ohio.—Sprenger v. Braker, 49 N E.2d 
958, 71 Ohio App. 349—Zwiek v. 
Zwick, 1-63 N.E. 917, 29 Ohio App 
522, petition dismissed 166 N.E. 
202, 119 Ohio St 644. 

Okl—Barall Food Stores v. Bennett, 
153 I* 2d 106, 194 Okl. 508. 

Pa—Arhle v. Murray, 58 A 2d 143, 
359 Pa 12—Fitzgerald v. Penn 
Transit Co., 44 A 2d 2S8, 353 Pa. 
43—Brewer v. Brodhead, 3 9 A.2d 
117, 341 Pa 384—Reilly v. City of 
Philadelphia, 195 A. 897, 328 Pa. 
563—O’Hagan v Byron, 33 A 2d 
779, 153 Pa Super 372—Morgan v. 
re tors, 24 A.2d 644, 148 Pa.Super. 
88—-Davalle v. Sworcheck, Com.Pl., 
18 Wash Co. 66. 

R. l.—Woodward v. Wilbur, 169 A. 
486. 54 R.L 60. 

S. D.—Russell v. Crow, 245 N.W. 249, 
60 S.D. 230. 

Wash.—Engel v. Interstate Transit 
Co., 115 F.2d 681, 9 Wash.2d 590— : 
Alexiou v. Nockas, 17 P.2d 911,! 
171 Wash. 369. 

W.Va.—Stone v. Rudolph, 32 S.E*2d 
742, 127 W.Va 335—Darling v. 
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Browning, >00 fl.B." 7*7Tl80~Wr7iu 
6*66— 1 Thomas ▼. Jones, 141 B.E. 
484, 105 W.Va. 40. 

Wls.— Ready v. Hafeman, 800 N.W. 
480, 239 Wis. 1— Baker v. Pueey, 
223 N.W. 414, 198 Wis. 82, man¬ 
date amended 224 N.W. 488, 198 
Wls. 82. 

Bvldsnos held insufficient 

(1) In general. 

Conn.—Tracy v. Welch, 145 A. 662, 
109 Conn. 144—Kaiamian v. Kala- 
mian, 139 A. 635, 107 Conn. 86. 

La—Monroe v. D’Aunoy, App., 143 
So. 716—Lawson v. Nossek, 130 
So. 669, 15 La.App. 207. 

Mont.—Cowden v. Crlppen, 53 P.2d 
98, 101 Mont. 187. 

N.J.—Meade v. Purity Bakeries Cor¬ 
poration, 180 A. 856, 115 N.J Law 
471. 

W.Va.—Clise v. Prunty, 152 S.E. 201, 
108 W.Va, 63'5. 

Wis.—Ready v. Hafeman, 300 NW. 
480, 239 Wis. 1— 1 Tracy v. Malm- 
stadt, 296 N.W. 87. 236 Wls. 642 
—Mauermann v. Dixon, 258 N.W. 
352, 217 Wis. 29. 

(2) To establish negligence. 

Ah—Crider v Yolonde Coal & Coke 
Co., 89 So. 285. 206 Ala 71. 

Cal.—Lombera v. Union Paving Co., 
88 P.2d 871, 3 Cal App 2d 268. 

Colo.—Clune v Meroerraii, 1 P.2d 
101, 89 Colo 227 

Conn—Grille) v. Bonauito, 193 A. 730, 
123 Conn 226 

Kan—Cornwell v O’Connor, 6 P.2d 
8-61. 134 Kan 269. 

La—Morales v Employers’ Liability 
Assur Corporation, 12 Sn.2d 804, 
202 La 753—Brown v. Waller, 
App, 8 So 2d 301—Bennett v. Pugh, 
App, 177 So 112—Ac’ams v. Mor¬ 
gan, App, 173 So 540, rehearing 
denied 174 So 157—Liberty Mut. 
Ins. Co. v Benton, App, 153 So. 
479—Bara bin v. Tcche Transfer 
Co, 1 La.App. 197, 

Mass —Broderick v. Lyons, 165 N.E. 
11, 26-6 Mas**. 184 

Nev.—Austin v. Dilday, 34 P.2d 1073, 
55 Nev. 357, rehearing denied 36 F. 
2d 359, 65 Nev. 357. 

N.J.—Nicolosi v. Knight, 52 A 2d 8*50, 
135 N.J Law 615—Hammond v. 
Wacker, 154 A. 735, 107 N.J.Law 
438. 

N.Y.—Naffky v. Yosovitz, 196 N.E. 
764, 268 N.Y. 118—Higgins v. Ma¬ 
son, 243 N.Y.S. 630, 230 App DJv. 
149, affirmed 174 N.E. 77, 255 N.Y. 
104. 

Pa—Riley v. Wooden, 165 A. 738, 
310 Pa. 449—Simpson v. Jones, 131 
A. 541, 284 Pa. 696—Ferrell v. Sol- 
ski. 123 A. 493, 278 I’a. 565. 

Va.—Millard v. Cohen, 46 S E.2d 2, 
187 Va. 44. 

Wash.—Heiman v. Klolzner, 247 P. 

1034, 139 Wash. 655. 

Wis.—Schneider v. American Indem¬ 
nity Co., 6 N.W.2d 644, 241 WJs. 
568—Baird v. Edmonds, 276 N.W. 



MOTOR VEHICLEB 


61 C.J.S, 


S 618 

to the exercise of the care owing to his guest, 24 af¬ 
firmative proof is required, 2 ® and plaintiff may not 
rely on speculation or unjustifiable inferences to 
make out his case, 26 although slight evidence may 
be sufficient to fasten responsibility on defendant. 27 

General rules have been applied in determining 
the weight and sufficiency of the evidence to estab¬ 
lish a prima facie case, 28 or to overcome a prima 
facie case 22 or a presumption or inference of neg¬ 
ligence. 30 

In order to recover against defendant for injuries 
received while riding on a motor vehicle with de¬ 
fendant's servant contrary to defendant's instruc¬ 
tions, plaintiff must establish by clear and convinc¬ 
ing evidence that defendant knew of the violation 


of its rules and acquiesced therein to the extent of 
allowing the practice to continue without objection 
or serious protest. 31 

(2) Gross Negligence or Willful, Wanton, 
and Reckless Acts in General 

Where the rrieasure of proof Is fixed by statutes re¬ 
quiring proof of gross negligence, willful Or wanton mis¬ 
conduct, recklessness, or the like, recovery should not 
be allowed unless the evidence brings the case clearly 
within the terms and intent of the statute. 

The measure of proof necessary for recovery un¬ 
der motor vehicle guest statutes may be fixed by 
the statutes, 32 and recovery should not be allowed 
unless the evidence brings the case clearly within 
the terms and intent thereof, 33 as where under the 


806, 226 Wis. 209—Grover v. Sher¬ 
man, 252 N.W. *680, 214 Wis. 152. 
42 C.J. p 1233 note 27 [b] (7). 

(3) To support finding: of defend¬ 
ant's freedom from nrgligence.— 
Smith v. Blanton, 279 N.Y.S 386. 244 
App Div. 804—Howard v. Reid, 233 
N.Y.S. 381. 225 App.Div. 399. 

(4) To support verdict or Judg¬ 
ment for defendant. 

NJ—Grossberg v. Shapiro, 147 A. 
729, 7 N.J.Misc 1062—lloffman v. 
Smith. 143 A. 923, 6 N J.Mise. 1090 
—Keller v. McNulty, 130 A. 535. 3 
N.JMisr. 1075. 

NY—Tesiero v. Kiskls. 32 N.Y.S 2d 
38, 263 App.Div. 171, affirmed 42 N. 
E.2d 739, 288 NY. 639—Thibodeau 
v. Gerosa Haulage & Warehouse 
Corporation, 300 NY.S. 686, 252 

App.Div 615, affirmed 16 N E 2d 98, 
278 NY. 551—Devine v KopeTo- 
witz. 292 NYS 764, 249 App Dlv 
860—Zameniek v Busman & Co, 
290 N.Y.S. 766, 248 App Div. 920 

(5) To warrant recovery. 

Fla—Carver v. Chase, 174 So. 408, 
128 Fla 287. 

Ill.—Daumeister v. Bowers, 271 Ill. 
App 332. 

Kan—Srajer v. Schwartzman, 188 F. 

2d 971, 164 Kan 241 
La.—Coffey v. Ouachita Rlvor Lum¬ 
ber Co., App., 191 So 561—Saks v. 
Eichel, App, 173 So. 558—Ferry v 
Holmes & Barnes, 124 So. 848, 12 
La.App. 3. 

Me.— Pringle v. Gibson, 195 A 695, 
135 Me. 297, rehearing denied 197 
A. 553, 135 Me. 512. 

Mich.—Oxenger v. Ward, 240 N.W. 
65, 256 Mich. 499. 

Neb.—Oakes v. Gregory. 276 N.W. 
607, 133 Neb. 407 —Heesacker v. 
Bosted, 267 N.W. 177, 131 Neb. 42. 
N.Y.—Ullmann v. Bangs ter, 59 N.Y.S. 
2d 192. 269 App.Div. 1064, affirmed 
Fortuna v. gangster, 73 N.E.2d 40, 
296 N.Y. 923—Fortuna v. Song¬ 
ster, 69 N.Y.S.2d 190, 269 App.Div. 
1060, affirmed 78 N.E.2d 40, 296 


N.Y. 923—Shulman v. Wolkenberg, 
262 N.Y.S. 287, 237 App.Div 614 
WaHh—Shea v. Olson, 53 P 2d 616, 

185 Wash. 143, 111 ALR 998, 
opinion adhered to 59 P 2d 1183. 

186 Wash 700, 111 ALR 998— 
Dawson v Foster, 14 P 2d 458, 169 
Wash. 516—Hciman v Kloizner, 
247 P. 3 034, 139 Wash 655. 

Wis—Storlie v. Hartford Accident & 
Indemnity Co., 28 N.W.2d 920, 251 
Wis. 340. 

24. Me—Chaisson v. Williams, 156 
A. 154, 130 Me 341. 

25. N C —Clodfelter v. Wells, 195 S. 
E 11, 212 ISTC 823 

Tex.—Ayeoek v Green, Civ App , 94 
S.W.2d 894, error dism ssed 

26. Ky—Newton v. Wetherhy’s 
Adm’x, 153 S.W 2d 947, 287 Ky. 
400 

N.Y.—Lahr v. Tlrrill, 8 N E 2d 298, 
274 NY. 112, rearpument denied 10 
N.E 2d 575, 274 N Y. fill. 

Evidence held sufficient 

(1) To justify Inference of neg¬ 
ligence of driver. 

Cal—Tracv v Gulhhlnt, 66 P 2d C75, 

' 20 Cnl App 2d 216—Morris v Mor¬ 
ns, 258 P 616, 84 Cal App. 599. 

Ky—Robinson v. Higgins, 174 S.W. 
2d 687, 295 Ky. 446. 

(2) To support Inference that au¬ 
tomobile rolled down incline Injur¬ 
ing companion, because motorist 
failed either totally or partially to 
apply brakes.—Prager v. Isreal, 98 P. 
2d 729, 15 Cal.2d 89. 

(3) To warrant Inference of de¬ 
fendant’s liability.—Sheehan v. Gor¬ 
iansky, 56 N.E.2d 883, 317 Mass. 10. 

27. Pa.—Ebey v. Schwartz, 158 A. 
291, 104 Pa.Super. 181. 

28. Under the common, law a gra¬ 
tuitous automobile passenger may 
recover on proof of his own due 
care and of ordinary negligence on 
defendant’s part.—Pringlo v. Gibson, 
196 A. 695, 135 Me. 297, rehearing de¬ 
nied 197 A. 553, 135 Me. 512. 
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Evldenoe held sufficient 

La—Lawson v. Nossok, 130 So. 669, 
1*5 La App. 207. 

N.Y —Gadd v. Universal Rond Ma¬ 
chinery Co, 33 N.Y.S.2d 527. 263 
App Div 466. 

Tex—Roper v. Lunsford, Civ App., 
211 S.W 2d 638. 

Evidence held Insufficient 

NY.—Galbraith v. Busch, 196 N E. 
36, 2f,7 N.Y. 230 

29. Evidence held sufficient 

La—Aden v. Alien, App, 3 So 2d 
905 

Evidence held insufficient 

Cal—Ireland v Mars den, 291 P. 912, 
108 Cal App 632 

La—Gomer v. Anding, App, 146 So 
704, rehearing denied 147 So. 645. 

30. Evidence held insufficient 

Cal —Godfrey v. Brown, 29 P 2d 165, 
220 Cal. 57, 93 A.L R 1092 

La—Monkhouse v. Johns. App, 142 
So. 347. 

NY—Russo v. State, 2 NY.S.2d 350. 
166 Misc 316. 

31. La—Kimbell v. K. C. S. Drug 
Co., App., 166 So. 895. 

Evldenoe held sufficient 

U.S —R. J. Reynolds Tobacco Co v 
Newby, C.C.A. Idaho, 145 F2d 768. 

La.—Elbert v. Creswell Street Phar¬ 
macy, App., 161 Bo. 42. 

Evidence held insufficient 

La.—Kimbell v. K. C. S. Drug Co., 
App., 166 Bo. 895. 

32. Idaho.—Hughes v. Hudelson, 169 
P.2d 712, 67 Idaho 10. 

Weight and sufficiency of evidence 
as to status of Injured person see 
supra 9 517 c. 

33. Conn.—Schepp v. Trotter, 160 A. 
869. 115 Conn. 183. 

Evldenoe held sufficient 

Ark.—Tilghman v. Rightor, 199 S.W. 
2d 943, 211 Ark. 229. 

Evldenoe held insufficient 

(1) In general.—Lassiter v. Shell 

Oil Co., 62 P.2d 1096, 188 Wash. 871. 
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circumstances of the particular case the statute re- | quires proof of 


(2) To support recovery by guest. 
Conn.—Palmer v. R. & H. Pant Co., 

167 A. 94, 117 Conn. 124. 

Fla.—Orme v. Burr, 25 So.2d 870, 
157 Fla. 378. 

Ill.—Madison v. Essington, 29 N.E. 
2d *288, 306 Ill.App. 607—-Celner v. 
Prather, 22 N.E.2d 397, 301 Ill. 
App. 224. 

Iowa.—Brown v. Martin, 248 N.W. 
3G8. 216 Iowa 1272. 

(3) To show that motorist operat¬ 
ed automobile with such utter dis¬ 
regard of prudence as to amount to 
complete neglect of safety of guest. 
—Hill v. Bradley, 43 S.E.2d 29, 186 
Va. 394—Keen v. Harman, 33 S.E.2d 
197, 183 Va. 670. 

34. Mass.—Picarello v. Rodakis, 11 
N.E 2d 470, 299 Mass. 33—'Stetson 
v. Howard, 187 N.E. 609, 284 Mass. 
208—Crowley v. Fisher, 187 N.E. 
608. 284 Mass. 205. 

Weight and sufficiency of evidence of 
willful, wanton, or reckless acts 
generally see supra subdlvis.on a 
(2) of this section. 

Determined by circumstances of case 

Neb.—In re O’Byrne’s Estate. 277 
N.W. 74, 133 Neb. 750—llclik v. 
Warsocki, 253 N.W. 689, 12-6 Neb. 
560. 

Heedless disregard of passenger’s 
rights or safety 

Under a statute denying recovery 
to a guest unless the injury results 
from gross negligence, in order to 
entitle plaintiff to recover there 
must be satisfactory evidence show¬ 
ing that the injury was caused by 
the driver’s heedless disregard of 
the rights or safety of the passen¬ 
ger.—McCoy v. Moore, 140 F.2d 699, 
78 US App DC. 346. 

Evidence held sufficient 

(1) To sustain finding #of gross 
negligence. 

U.S.—Powers v. Wilson, O.C.AVt., 
110 F.2d 960—Popper v. Morrill, C. 

C.A.Mass., 24 F.2d 320, 57 A.L.R. 
750. 

Cal.—Stotts v. Blickle, 30 P.2d 392, 
220 Cal. 225—Bettencourt v. Oliv- 
eria, 39 P.2d 243, 3 Cal.App.2d 325 
—Fenstermacher v. Johnson, 32 P. 
2d 1106, 138 Cal.App. 691—Johnson 
v. Johnson, 31 P.2d 237, 137 Cal. 
App. 701—Walters v. Du Four, 22 
P.2d 259, 132 Cal.App. 72, hearing 
denied 23 P.2d 1020, 132 Cal.App. 
72—Sumner v. Edmunds, 21 P.2d 
159, 130 Cal.App. 770—Hagen v. 
Metzger, 20 P.2d 117, 130 Cal.App. 
497—Nelson v. Westergaard, 19 P. 
2d 867, 130 Cal.App. 79—McKinley 
v. Dalton, 17 P.2d 160, 128 Cal.App. 
298—Dahl v. Spotts, 16 P.2d 774, 
128 Cal.App. 133—O’Nellion v. 
Haynes, 9 P.2d 858, 122 Cal.App. 
329. 

Fla.—Ake v. Bimbaum, 25 So.2d 213, 


156 Fla. 735, followed in 25 So.2d 
225, 156 Fla. 760—.Shams v. Sapor- 
tas, 4.0 So.2d 715, 152 Fla. 48—Nel¬ 
son v. McMillan, 10 So.2d 565, 151 
Fla. 847—Cormier v. Williams, 4 
So.2d 525, 148 Fla. 201. 

Ga.—Atlantic Ico & Coal Corpora¬ 
tion v. Newlin, 192 S.E. 915, 56 Ga. 
App. 428—Britt v. Davis, 187 S.E. 
125, 63 Qa.App. 783—Petway v. 
McLeod, 171 S.E. 225, 47 Ga.App. 
647. 

La.—Morgan v. L&nz, App., 195 So. 
128, followed in Schindler v. Lanz, 
195 So. 133 and Yeatman v. Lanz, 
195 So 133. 

Mass.—Belletete v. Morin, 76 N.E.2d 
660, 322 Mass. 214—Connell v. 

Harrington, 45 N E 2d 278, 312 

Mass. 436—O’Neill v. McDonald, 
16 N.E 2d 866, 301 Mass 256— 
Szemkus v. Petrila, 13 N E 2d 108, 
299 Mass. 551—Dombrowski v. Ged- 
man, 12 N.E.2d 80, 299 Mass. 87- 
Smith v. Axtman, 6 N.E.2d 809, 
296 Mass 512—Cycz v Dugul, 3 
N.E.2d 1011, 295 Mass. 417—Le- 
feave v. Aschor, 198 N.E. 251, 292 
Mass. 336—Channon v. Lynch, 198 
N.E. 145, 292 Mass. 316—Copeland 
v. Russell, 195 N.E 541, 290 Mass. 
•542—Stowe v Miison, 194 N E. 671, 
289 Mass. 577—Cushihg v. Stieler, 
194 NE 96. 289 Mass 346—Horno- 
man v. Brown, 190 NE 735, 286 
Mass. 65—Crowley v. Fisher, 187 
N.E 608, 284 Mass. 205—Dow v. 
Lipsitz, 185 N.E. 921, 283 Mass. 
132—iSmiddy v. O’Neil, 177 N E. 
809, 277 Mass. 36—Mcnney v. 

Doyle, 177 N.E 6, 276 Mass 218 
—Green v. HoiTarth, 178 N.E. 828, 
'277 Mass. 508—Parker v. Moody, 
174 N.E. 189. 274 Mass. 100—Me- 
Carron v. Bolduc, 169 N E. 659, 270 
Mass 39—Hog v. Eltls, 169 N E. 
413, 269 Mass 466. 

N.H.—Desrosiers v. Cloutier, 25 A. 
2d 123, 92 N.H. 100—Richards V. 
Richards, 166 A. 823, 86 N.H. 273. 
Vt.—Peck v. Gluck, 29 A.2d 814, 113 
Vt. 53—Barrows v. Powell, 29 A.2d 
708, 113 Vt. 109, followed in 29 
A.2d 712, 113 Vt. 117—Ellison v. 
Colby, 8 A.2d 637, 110 Vt. 431— 
Dessereau v. Walker, 163 A 632, 
105 Vt. 99. 

Va.—Waller v. Waller, 46 S.E 2d 42, 
187 Va. 25—Wright v. Osborne, 9 
S.E.2d 452, 175 Va. 442—Hackley 
v. Robey, 195 S.E. 689, 170 Va. 55 
—Yonker v. Williams, 192 S.E. 763, 
169 Va. 294—Wright v. Swain, 191 
S.E. 611, 168 Va. 315—Kent v. Mil¬ 
ler, 189 S.E. 832, 167 Va. 422. 
Wash.—Lewis v. Sussman, 23 P.2d 
883, 173 Wash. 480—Trotter v. 

Bullock, 269 P. 825, 148 Wash. 516. 
(2) To show that host was not 
guilty of gross negligence.—Shaw v. 
Moore, 162 A. 873, 104 Vt. 529, 86 A. 
L.R. 1139. 
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gross negligence, 84 or where the 

(3) To establish defendant's ordi¬ 
nary negligence, and not gross neg¬ 
ligence, within guest statute.—Cobb 
v. Lawrence, 129 P.2d 462, 54 Cal. 
App.2d 630. 

Svldenos held Insufficient 

Cal.—Cooper v. Kellogg, 42 P.2d 69, 
2 Cal.2d 504—Waterman v. Lle- 
derman, 60 P.2d 881. 16 Cal.App. 
2d 483, hearing denied 62 P 2d 142. 
16 Cal.App.2d 483—Taylor v Cock¬ 
rell. 3 P.2d 16, 116 Cal.App. 596. 

D.C.—Krueger v. Taylor, 132 F.2d 
736. '77 U.S.App.D.C. 112. 

Mass.—Reeves v. Margey, 76 N.E.2d 
314, 321 Mass. 762—Thomas v. 

Fritz, 63 N.E.2d 357, 318 Mass. 622 
—Polcari v. Cardello, 55 N.E.2d 
681, 316 Mass. 421—Adams v. Dou- 
cet, 55 N.E.2d 4, 316 Mass. 1— 
Romer v. Kaplan, 54 N.E.2d 673, 
315 Mass 736—Driscoll v. Pagano, 
48 N.E 2d 11, 313 Mass 464—Mc¬ 
Grath v. Parsons, 45 N.E 2d 384, 
312 Mass. 476—De Simone v. Pe- 

donti, 32 N.E 2d 612, 308 Mass. 

373—Harvey v. Murphy, 30 N.E.2d 
854, 308 Mass. 16—Loughran v. 
Nolan, 29 NE.2d 737, 307 Mass. 

195—Bruno v Donahue, 24 N.E. 
2d 761, 305 Mass 30—Souza v. 

Mollo, 24 N.E 2d 516, 304 Mass. 

552—Beaton v. Dawson, 21 N.E.2d 
965, 303 Mass. 4 29—Peace v. Ga- 
bourel, 19 N.E 2d 49, 302 Mass. 313 
—Oastelli v. Tadeni. 18 N.E.2d 338, 
301 Mass. 603—Pittsley v. David, 
11 N.E.2d 461. ’298 Mass. 552— 
Lynch v. Springfield Safe Deposit 
& Trust Co, 200 N.E. 914, 294 
Mass. 170—Folan v. Priee, 199 N. 

E. 320, 293 Mass. 76—Adamian v. 
Messerlian, 198 N E. 166, 292 Mass. 
2*75—Byrne v. Daley, 192 N.E. 201, 
288 Mass. 51—Desroches v. Hol¬ 
land. 189 NE 619, 2S5 Mass. 495— 
Richards v. Donohue, 188 NE 389, 
285 Mass. 19—.Stetson v. Howard, 
187 N.E. 609, 284 Mass. 208—Mc¬ 
Kenna v. Smith, 176 N E. 474, 275 
Mass. 149—Cook v. Cole, 174 N.E. 
271, 273 Mass. 657—Mason v. 

Thomas, 174 N.E. 217, 274 Mass. 
59. 

Mich—Olszewski v. Dibrizlo, 275 N, 
W. 194, 281 Mich. 423. 

Minn.—Dakins v. Black, 2-61 N.W. 
870, 195 Minn. 91. 

Neb.—Gummere v. Mudd, 297 N.W. 
•622, 139 Neb. 3*70—Holberg v. Mc¬ 
Donald, 289 N.W. '542, 137 Neb 
405—Gosnoll v. Montgomery, 277 
N.W. 429, 133 Neb. 871—Thurston 
v. Carrlgan, 256 N.W. 39, 127 Neb. 
625. 

Nev.—Hart v. Kline, 116 P.2d 672, 61 
Nev. 96. 

N.Y.—Kerfoot v. Kelley, 62 N.E.2d 
74, 294 N.Y. 288, certiorari denied 
66 S.Ct 146, 326 U.S. 764, 90 L.Ed. 
460—Smith v. Clute, 297 N.Y.S. 
866, 251 App.Dlv. 625, reversed on 
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statute requires proof of willful misconduct, 86 wan¬ 
ton misconduct, 36 or willful and wanton miscon¬ 
duct. 37 Also recovery should not be allowed un¬ 


less the evidence brings the case within a statute 
requiring wanton or willful negligence, 86 gross neg- 


other grounds 14 N.E.2d 456, 277 
N.Y. 407, reargument denied 16 N. 
E.2d 118, 278 N.Y. 698. 

N.D.—-Stockfeld v. Sayre, 283 NW. 
788, *69 N.D. 42—Sch wager v. An¬ 
derson, 249 N.W. 305, 63 N.D. 579 
Or.—Dawry v. McKennie, 164 P.2d 
444, 177 Or. 604—Da Vlgne v. Da 
Vlgne, 158 P.2d 557, 176 Or. 634— 
Robs v. Hayes, 157 P.2d 617, 176 
Or. 225, 158 A.D.R. 452—Rauch v. 
Stecklein, 20 P.2d 387, 142 Or 286. 
Tenn.—Kaset v. Freedman, 120 S.W. 

2d 977, 22 Tenn.App. 213. 

Tex.—Magnolia Petroleum Co. V. 

Winkler, Oiv.App.. 40 SW.2d 831. 
Vt.—Hastings v. Mu-ray, 20 A 2d 
107, 112 Vt. 37—Kelley v. Anthony. 
8 A.2d 641, 110 Vt. 490—D’Eruyer 
v. Farnsworth, 170 A. 677, 106 Vt. 
180. 

Va.—Austin v. Austin, 43 S.E 2d 31, 
186 Va. 382—Keen v Harman, 33 
S.E.2d 197, 183 Va 670—Richter v. 
Seawell, 32 S.E 2d 62. 183 Va. 379 
—Grinstead v. Mayhew, 187 S.E. 
616, 167 Va. 19—Jones v. Massie, 
163 S.E. 63. 158 Va. 121. 

Wash.—Pitschman v. Oman, 30 P 2d 
945, 177 Wash. 55—Warren v. Bow- 
dish, *6 P.2d 593, 1-66 Wash. 217— 
Dailey v. Phoenix Inv. Co., 285 P. 
667, 155 Wash. 697. 

30. Evidence held sufficient 

(1) To show willful misconduct 
authorizing recovery.—Hastings v. 
Serleto, 143 P.2d 956, 61 Cal App 2d 
672—Rawlins v. Dory, 111 P.2d 973, 
44 Cal.App.2d 20—Hagglund v. Nel¬ 
son, 73 P.2d 265, 23 Cal.App 2d 348 
—Jones v, Hathway, 70 P.2d 681, 22 
Cal.App 2d 316—Petemen v. Peter¬ 
sen, 67 P.2d 759, 20 Cal App 2d 680 
—Candini v. Iliatt, 60 P.2d 843, 9 
Cal.App.2d 679—Sanford v. Grady, 36 
P.2d 652. 1 Cal.App.2d 365, moJified 
on other grounds and rehearing de¬ 
nied 37 P.2d 475, 1 Cal.App 2d 365 
—Gibson v. Easley, 32 P.2d 983, 138 
Cal.App. 303—Norton v. Puter, 32 P. 
2d 172, 138 Cal.App. 263—Olson v. 
Gay, 27 P.2d 922, 135 Cal.App. 726. 

(2) To support judgment denying 
recovery on ground that driver was 
not guilty of willful misconduct — 
Medberry v. Olcovich, 69 P.2d 651. 
15 Cal.App.2d 263, hearing denied, 
Sup., 60 P.2d 281, 15 Cal.App.2d 263. 

(8) To sustain finding that driver 
was not guilty of willful misconduct 
within guest statute.—Woodson v. 
Everson, 142 P.2d 338, 61 Cal.App.2d 
S04—Huddleston v. Pound, 68 P.2d 
376, 21 Cal.App.2d 128—Volat V. 

Tucker, 49 P.2d 837, 9 . Cal.App.2d 
295—Illingsworth v. Boyd, 86 P.2d 
<659, 1 Cal.App.2d 488. 

SvMLsnoe hold Insufficient 
To establish willful misconduct. 


Cal —Sparrer v. Kersgird, 85 P.2d 
449—Meek v. Fowler, 45 P 2d 194, 
3 Cal 2d 420—Stewart v. Kelly, 155 
P.'2d 850, 68 Cal.App 2d 122—Fis' e 
v. Wilkie, 154 P.2d 725, 67 Cal.App 
2d 440—Katz v Kuppln, 112 P 2d 
681, 44 Cal App 2d 406—Spencer v. 
Scott, 102 P 2d 551, 39 Cal App.2d 
109—Robertson v. Brown, 99 P 2d 

288, 37 Cal.App 2d 189—Rhoads V. 
Studley, 59 T\2d 3 082, 15 Cal.App. 
2d 726—Hall v. Mnzzci, 57 I\2d 
948, 14 Cal.App 2d 48—Bartlett v 
Jackson. 66 P.2d 1298. 13 Cal App. 
2d 435—Weir v. Dukes, 56 1* 2d 
987, 13 Cal App 2d 312—Rode v. 
Roberts, 54 P.2d 498, 11 Cal App 
2d 638—Parrett v. Carothers, 53 1*. 
2d 1023, 11 Cal App 2d 222—Halter 
v. Ma’nne, 53 P.2d 374, 11 Cal.App 
2d 79—Newman v. Solt, 47 P 2d 

289. 8 Cal.App.2d 50—Crawford v. 

Herzog, 40 P.2d 954, 3 Cal.App 2d 
705—Lennon v. Wuodbury, 40 P.2d 
292, 3 Cal App 2d 595—Turner v. 

Standard Oil Co of California, 25 
P 2d 988, 134 Cal App 622—How¬ 
ard v. Howard, 22 T.2d 279, 132 
Cal.App. 124. 

Nov—Hart v. Kline, 116 P.2d 672, 61 
Nev. 96 

36. Evidence held sufficient 

Del —Daw v. Gallegher, 107 A. 479, 
9 W.WIIarr. 3 89 

Ohio.—Gill v. Arthur, 43 N.E.2d 894, 
69 Ohio App. 386 
Evidence held lnsnfficient 

(1) To establish wanton miscon¬ 
duct. 

Ohio.—Rector v. Hyer, App , 41 N E 
2d 886. 

Pa.—Mark^y v. Robertson, 195 A. 
870, 328 Pa 504. 

(2) To show wantonness—Griffin 
Dumber Co. v. Harper, 25 So 2d '505, 
24*7 Ala. 616. 

(3) To show such conduct as 
amounted to wantonness or to gross 
and wanton negligence within guest 
statute.—Done I an v. Wright, 81 P.2d 
50, 148 Kan. 287. 

37. Evidence held sufficient 

(1) To show that defendant was 
guilty of willful and wanton miscon¬ 
duct. 

Ill.—'Winson v. Fischer, 77 N E.2d 48. 
333 Ill.App. 222—Barnum v. 
Schmauss, -52 N.E 2d 293, 321 Ill. 
App. 162—Ogilby v. Schmauss, 52 
N.E.2d 293, 321 Ill.App. 161— 

O'Neal v. Caffarello, 25 N.E.2d 634, 
303 Ill.App. 574—Schachtrup v. 
Hensel, 14 N.E.2d 897, -295 Ill.App. 
303—Cohen v. Fineman, 13 N.E 2d 
848, 294 Ill.App. 606—Bain v. Bain, 
12 N.E.2d 686, 293 Ill.App. 638— 
Barmann v. McConachie, 6 N.E 2d 
918, 289 Ill.App. 196—Relfl v. Mir- 
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ring-. 3 N.E 3d MS, 2S4 Ill.App. <67 
.—Foale v. Dinsky, 279 Ill.App. 58 
—Reed v. Zellers, 273 Ill App. 18 
—Seiffe v. Seiffe, 267 Ill.App. 23. 
Ind—Ridgway v. Yenny, 57 N.E.2d 
581, 223 Ind. 16—Kalian v. Weck- 
sler, 12 N.E.2d 998, 104 Xnd.App. 
673. 

Mich—Thomas v. Parsons, 270 N.W. 
296. 278 Mich. 276—Wyma v. Van 
Anrooy, 244 N.W. 478, 260 Mich. 
295. 

Minn —Rossmeyer v. Jones, 298 N.W 
709, 210 Minn. 423. 

Mo—Taylor v. Daderman, 161 S.W. 
2d 253, 349 Mo. 415. 

(2) To show that driver was not 
guilty of willful and wanton mis¬ 
conduct.—Mondin v Decatur Cart- 
ago Co., 60 N.E.2d 38, 325 Ill.App. 
332—Gardner v. Kelly, 31 N.E.2d 278. 
308 Ill.App. 6. 

Evidence held insufficient 

(1) To establish that driver was 
guilty of willful and wanton mis¬ 
conduct. 

Ark.—Edwards v. Jeffers, 162 S.W.2d 
472, 201 Ark 400. 

Ill—Clarke v. Storchak, 52 N.E.2d 
229, 3X4 Ill. 564, appeal dismissed 
64 SCt. 1270, 322 US 713, 88 D 
Ed. 1535—Clark v. Hass»*lquist, 25 
N K 2d 900, 304 Ill App. 41— 

Adoiph&on v. Russell, 25 N.E 2d 
120, 303 Ill App. 225—Bezemek V. 
Panlco, 23 N.E 2d 216, 301 Ill.App. 
408 

Ind.—Hoesel v. Cain, 63 N.E 2d 165, 
222 Ind 330, rehearing denied 63 
N.E 2d 769, 222 Ind 330. 

Da—Dipscomb v. News Star World 
Pub. Corporation, App., 5 So. 2d 
41. 

Mich—Sherman v. Yarger, 262 N.W. 
318, 272 Mich. 644—Bobich v. Rog¬ 
ers, 241 N.W. 854, 258 Mich 343. 
W.Va.—-Stone v. Rudolph, 32 S.E.2d 
742, 127 W.Va. 335. 

(2) To show willful or wanton in¬ 
jury.—Morris v. Dame’s Ex’r, 171 S. 
E. 662, 161 Va. 545. 

38. Ark.—Southern Kansas Stage 
Dines Co. v. Ruff, 101 S.W.2d 968, 
193 Ark. 684. 

Care required as to persons on vehi¬ 
cle generally see supra 88 397- 
404, 

Evidence held sufficient 

Colo.—United Brotherhood of Car¬ 
penters and Joiners of America, 
Docal Union No. 55, v. Salter, 167 
P.2d 954, 114 Colo. 6.13—Jaeckel 
v. Funk, 138 P.2d 939, 111 Colo. 
179. 

Vt.—Sorrell v. White, 153 ▲. 169, 
103 Vt. 277. 
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ligencc, or wanton and willful misconduct, 89 or 
reckless disregard of the guest’s rights. 40 

As to the quantum of proof required, the state¬ 
ments in the cases vary. Thus it has been said that 
a preponderance of the evidence is required to 
prove gross negligence, 41 recklessness, 42 wanton 
misconduct, 43 or gross negligence, or willful and 
wanton misconduct. 44 On the other hand, it has 


been said that substantial evidence is required to 
prove wanton or willful negligence, 46 or that the 
driver was grossly negligent or that the vehicle was 
being operated in a manner indicating a reckless 
disregard of plaintiff’s rights, at least in the absence 
of a showing that the accident was caused inten¬ 
tionally or that any of the parties in the vehicle 
was intoxicated. 46 Furthermore, it has been said 


Evidence heId insufficient 

Ill.—Willgeroth v. Maddox, S N.E.2d 
888, 28-6 IU.App. €22. 

39. Evidence held sufficient 

(1) To authorize finding 1 that driv¬ 
er was guilty of gross negligence or 
willful and wanton misconduct.— 
Martins v. Kueter, 274 N.W. 497. 65 
S.D 384. 

(2) To sustain finding that driver 
was guilty of gross and wanton neg¬ 
ligence.—McCown v. Schram, 298 N. 
W. 681. 139 Neb. 738. 

(3) To sustain verdict that de¬ 
fendant was not guilty of gross 
negligence or wanton and willful 
misconduct. 

Fla—Korak v. Ake, 3 So.2d 120, 147 
Fla. 508, followed In Mazur v. Ake, 
3 So.2d 121, 147 Fla. 612. 

Wyo.—Mitchell v. Walters, 100 P.2d 
102, 55 Wyo. 817. 

Evidence held insufficient 

(1) To establish gross negligence 
or willful or wanton misconduct. 
TJ.S.—Huffman v. Buckingham 

Transp. Co. of Colorado, C.C.A. 
Wyo, 98 F.2d 916. 

Fla—O’Reilly v. Sattler, 193 So. 817, 
141 Fla. 770. 

Mich—La Prig v. Renikc. 20 NW2d 
189, 312 Mich. 277—Thompson v. 
Ross. 290 NW. 864, 292 Mich. 450 
Ohio.—De Shctler v. Kordt, 183 N. 
E. 85, 43 Ohio App. 236. 

(2) To sustain verdict that host 
was guilty of gross and wanton neg¬ 
ligence 

Kan.—Ewing v. Edwards, 36 P.2d 
1021, 140 Kan. 325. 

Mich.—Crowley v. Upleger, 263 N.W. 
737, 273 Mich. 541. 

40. Evidence held sufficient 

(1) In general. 

U.S.—Ehrlich v. Merritt, C.C.A.N.J., 
96 F.2d 251. 

Cal.—De Martini v. Wheatley, 14 P. 

2d 869, 126 Cal.App. 230. 

Conn.—O’Connor v. Dale, 167 A. 85, 
117 Conn. 660 — Shlnvllle v. Hans- 
com, 166 A. 398, 116 Conn. 672. 
Iowa.—Claussen v. Johnson’s Estate, 
IIS N.W. 497, 924 Iowa 99ft. 
Mass.—Sheehan v. Oorlansky, 56 N. 
E.2d 883, 817 Mass. 10 — Learned v. 
Hawthorne, 169 N.E. 657. 269 Mass. 
€54. 

Nev.—Mitrovich v. Pavlovich, 114 P. 

2d 1084, 61 Nev. 62. 

Wash.—Adair v. Newkirk, 268 P. 153. 
148 Wash. 165. 

IULOJ.S.-23 


(2) To show that driver’s conduct 
was In reckless disregard of guest’s 
rights. 

IT S.—R. J. Reynolds Tobacco Co. v. 

Newby, CC.A.Idaho, 145 F.2d 768. 
Conn.—Szetela v. Abramowicz, 372 
A. 852, 118 Conn. 697—Peterson v. 
Connecticut Co., 164 A. 637, 316 
Conn. 237—Coner v. Chittenden, 163 
A. 472, 116 Conn. 78—Schepp v. 
Trotter. 160 A. 869, 115 Conn. 183 
—Bryll v. Bryll, 159 A. 884, 114 
Conn. 668. 

Ind.—Jay v. Holman, 20 NE.2d 656, 
106 Ind.App. 413—Blair v. May, 19 
N.E 2d 490, 106 Ind.App '599— 

Kraning v. Taggart, 1 N.E.2d 689, 
103 Ind App. 62. 

N M.—iStalcup v. Ruzic, 185 P. 298, 
51 N.M 377. 

Tex.—Kirkpatrick v. Neal, Civ.App , 
153 S.W.2d 519, error refused 

(3) To sustain finding that driv¬ 
er was guilty of reckless and wan¬ 
ton misconduct.—Kakluskas v. Som¬ 
ers Motor Lines, 54 A 2d 592, 134 
Conn. 35. 

(4) To sustain finding that host 
was not reckless in operation of ve¬ 
hicle.—Martin v. Momyer, 300 N.W. 
310, 230 Iowa 1158. 

(5) To warrant finding that there 
was no reckless and heedless disre¬ 
gard of guest’s rights under statute. 
—Rindge v. Holbrook, 149 A. 231, 
111 Conn. 72—Berman v. Berman, 
147 A. 568, 110 Conn. 169. 

Evidence held Insufficient 

(1) In general. 

Conn.—Cook v. Cook, 166 A. 672, 117 
Conn, 655. 

N.Y.—Mastruzzi v. Alol, 200 N.E. 85, 
269 N.Y. 637, reargument denied 
1 N.E.2d 355, 270 N.Y. 612. 

Tex.—Rowan v. Allen, 134 S.W.2d 
1022, 134 Tex. 215—Johnson v. 

Long, Civ.App., 179 S.W.2d 788, 
error refused—Kirkpatrick v. Neal, 
Civ.App., 163 S.W.2d 519, error re¬ 
fused—Mayer v. Johnson, Civ.App., 
148 S.W.2d 454, error dismissed, 
judgment correct. 

(2) To establish reckless disre¬ 
gard of rights of others. 

Conn.—Ferris v. % Van Mannagetta, 
198 A. 167, 124 Conn. 88—Bowen 
v. Hartford Accident & Indemnity 
Co., 191 A. 530, 122 Conn. 621— 
Grlllo v. Bonauito, 193 A. 730, 123 
Conn. 226—Anderson v. Colucci, 
\ 163 A. 610, 116 Conn. 67. 

353 


Ind.—Albert McGann Securities Co. 
v. Coen, 48 N.E.2d 58, 114 Ind.App. 
60, dissenting opinion 48 N.E.2d 
1000, 114 Ind.App. $0. 

Tex.—Hamilton v. Perry, Civ App., 
109 S.W.2d 1142—Pfeiffer v. Green. 
Civ.App,, 102 S.W.2d 1077—Crosby 
v. Strain, Civ.App., 99 SW.2d 659, 
error dismissed. 

(3) To show recklessness.—Van- 
den v. Roewe. 6 N.W.2d 295, 232 
Iowa 896—Crabb v. Shanks. 284 N. 
W. 446, 226 Iowa 589—Popham v. 
Case, 271 N.W. 226, 223 Iowa 52— 
Duncan v Lowe, 268 N.W. 10, 221 
Iowa 1278—Brown v. Mart n, 248 N. 
W. 368, 216 Towa 1272—Stanbery v. 
Johnson, 254 N.W. 303, 218 Iowa 
160. 

(4) To show wanton or reckless 
misconduct —Neary v. Middlesex 
Transp. Co, 72 N.E 2d 12, 296 N.Y. 
818. 

41. Neb.—James v. Krebek, 7 N.W. 
2d 637. 142 Neb. 757. 

Va.—Keen v. Harman, 33 S E.2d 197, 
183 Va. 670. 

42. Iowa—Tomasek v. Lynch, 10 N. 
W.2d 3, 233 Iowa -662. 

43. Del.—Law v. Gallegher, 197 A. 
479, 9 W.WHarr. 189. 

44. Mich.—Pawlicki v. Faulkerson, 
280 N.W. 141, 285 Mich. 141. 

45. Ark.—Splawn v. Wright, 128 S. 
W.2d 248, 398 Ark. 197. 

Mental state 

(1) On the question whether the 
driver was guilty of willful or wan¬ 
ton misconduct, there must be sub¬ 
stantial evidence supporting the con¬ 
clusion that his mental state con¬ 
stituted a disposition to perversity. 
—Schulz v. Fible, 48 N.E.2d 899, 71 
Ohio App. 853. 

(2) Before a jury may infer that a 
motorist was conscious that his con¬ 
duct would result In injury, there 
must be evidence from which the 
jury can deduce what caused result¬ 
ing accident, and only then are jury 
justified in considering whether mo¬ 
torist was guilty of wanton miscon¬ 
duct within meaning of statute.— 
Randall v. Stager, 49 A.2d 689, 855 
Pa. 352. 

46. Or.—Storm v. Thompson, 64 P. 
2d 1309, 155 Or. 686. 
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that proof of willful negligence should be unusually 
strong and convincing, 47 and that there must be 
conclusive proof of gross negligence. 48 

Wanton and willful misconduct may be suffi¬ 
ciently proved by proof of wanton misconduct 
alone, 48 but proof of ordinary negligence is not 
sufficient to establish gross negligence, 60 or willful 
and wanton misconduct, 61 and a showing of sim¬ 
ple, or even gross, negligence is insufficient to es¬ 
tablish wanton or willful negligence. 62 Proof that 
the guest expressed dissatisfaction with the manner 
of the operation of the vehicle does not ipso facto 
establish willful misconduct of the host. 63 Evi¬ 
dence of reckless driving prior to the time of the 
accident will not establish liability where the evi¬ 
dence shows that at the time of the accident the 
driver was not guilty of gross negligence. 64 Plain¬ 
tiff need not negative every possibility which might 
relieve defendant from liability. 56 Plaintiff may 
prove his case directly or by legitimate inference, 66 


and witnesses of the occurrence are not essen¬ 
tial. 67 The proof must rest on facts and proper in¬ 
ferences, however, before there can be a recovery 
of damages; 58 suspicion and presumption are not 
sufficient, 68 and neither is proof of a mere possi¬ 
bility. 60 

(3) Assumption of Risk 

General rules app’y in determining the weight and 
sufficiency of the evidence on the issue of assumption 
of risk. 

Tn an action for injuries resulting to the occu¬ 
pant of a motor vehicle from the alleged negli¬ 
gence of the owner or operator, general rules have 
been applied in determining the weight and suffi¬ 
ciency of the evidence on the issue of assumption 
of risk. 61 

(4) Defects in Vehicle 

General rules apply In determining the weight and 


47- La.—Surgan v. Parker, App. ( 
181 So. 86. 

48. Fla.—O’Reilly v. Sattler, 193 So. 
817, 141 Fla. 770. 

49. U.S —Swain v. American Mut. 
Liability Ins Co.. CCA.La, 134 
F.2d 886. 

BO. da—Minkovitz v. Fine, 19 S.E 
2d 561, 67 Ga.App. 176. 

Neb.—James v. Krebek, 7 N.W.2d 
637, 142 Neb. 757—Johnk v. Scan¬ 
lon, 285 N.W 488, 136 Neb. 187. 
N.H.—- Lee v Chamberlain, 148 A. 
466, 84 N.H. 182 

N.C.—Hale v. Hale, 13 S.E 2d 221. 
219 N.C. 191. 

Ohio.—Witdock v. Gyselbracht, 36 
N.E.2d 40, 67 Ohio App 120. 
Va—Wright v. .Swain, 191 S E. 611. 
1-68 Va 315. 

Bl. Ohio —Witdock v. Gyselbracht, 
36 N.E.2d 40. 67 Ohio App 120 

52. Ark—Splawn v. Wr’ght, 3 28 S 
W.2d 248, 198 Ark. 197 

53. Cal.—Katz v. Kuppln, 112 P.2d 
681, 44 Cal.App.2d 406. 

54. Wash.—Warren v. Bowdish, 6 
P.2d 593, 166 Wash. 217. 

BB. Iowa.—White v. Center, 254 N. 

W. 90, 218 Iowa 1027. 

66. Cal.—Rawlins v. Lory, 111 P. 

2d 978, 44 Cal.App.2d 20. 

Intent to injure 

To establish willful misconduct 
of host, within automobile guest 
statute it is not necessary that an 
actual, executed intent to Injure 
the guests be proved by parol evi¬ 
dence.—Wright ▼. Sellers, 78 P.2d 
209, 25 Cal.App.2d 603. 

B7. Ala.—Griffin Lumber Co. v. 
Harper, 25 6o.2d 506, 247 Ala. 
616. 


58. Va.—Grinstead v. Mayhew, 187 

SE 515, 167 Va. 19. 

Knowledge of peril and probable 
consequences 

(1) In order to sustain a charge of 
wantonness, there must be evidence 
to show or create a reason’Me in¬ 
ference that the driver had knowl¬ 
edge of the occupant’s pe’ II and of 
the prolmhle consequences of his 
conduct, and with reckless disregard 
of such consequences he pursued 
that conduct which caused the in¬ 
jury.—Griffin Lumber Co. v. Harper, 
25 So 2d 505, 247 Ala. 616 

(2) Testimony that defendant be¬ 
came angry when requested by plain¬ 
tiffs to decelerate speed did not jus¬ 
tify inference that she a'’ted with 
knowledge that such speed would 
probably lead to injuries to plaintiffs 
and herself under circumstances — 
Kafr. v. Kuppln, 112 P.2d 681, 44 Cal. 
App,2d 406. 

59. Vn —Grinstead v. Mayhew, 187 

S.E 515, 167 Vp. 19. 

00. Ill —Celner v Prather, 22 N.E. 

2d 397, 301 Ill App. 224. 

Conjectural statement 

Driver’s testimony that she im¬ 
agined that at time of accident she 
continued to suffer from nervous¬ 
ness engendered when motorcycle 
struck automobile earlier in day was 
held too conjectural to be weighed 
on question of driver's recklessness 
—Duncan v. Lowe, 268 N.W. 10, 221 
Iowa 1278. 

61. Evidence held sufficient 

(1) In general.—Fecor v. Home 
Indemnity Co. of New York, 291 N. 
W. 813, 234 Wie. 407. 

(2) To support finding that plain¬ 
tiff assumed risk. 
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Mass —Lsffey v. Mullen, 176 N.E. 
736, 275 Mass. 277. 

Wis—Kimball v. Mathcy, 31 NW. 
2d 184, 252 Wis 194—Kauth v. 
landsverk, 271 NW. 841, 224 Wis. 
554. 

(3) To support finding that plain¬ 
tiff did not assume risk. 

Cal —Lamar v. John & Wade, 161 P. 

2d 970, 70 Cal App.2d 806 
Conn —Kakluskas v. Somers Motor 
Lines, 54 A 2d 592, 134 Conn 35. 
Me—Michaud v. Taylor, 27 A.2d 820. 
139 Me. 124. 

Wis.—Haight v. Luedtke, 1 N.W.2d 
882, 239 Wis. 389—Bohren v. Lau- 
tenschlager, 1 N.W 2d 792, 239 Wis. 
400. 

(4) To sustain finding that, if host 
was under influence of liquor, guest 
assumed risk. 

Iowa.—Martin v. Momyer, 300 N.W. 
310, 230 Iowa 1158. 

W.Va—Young v. Whcby, 30 S.E.2d 

6, 126 W Va. 741, 154 A.L.R. 919. 

Evidence held insufficient 

(1) In general.—Brown v. Waller, 
La App., 8 So.2d 304. 

(2) To establish tint guest as¬ 
sumed risk of driver’s negligence. 
Ind.—Albert McGann Securities Co. 

v. Coen. 48 N.E.2d 68. 114 Ind. 
App. 60, dissenting opinion, 48 N. 
E.2d 1000, 114 Ind.App. 60. 

Wis.—Foreckl v. Kohlberg, 295 N.W. 

7, 237 Wis. 67, rehearing denied 
296 N.W. 619, 237 Wis. 67—Elkey 
v. Elkey, 290 N.W. 627, 234 Wis. 
149, motion denied 292 N.W. 800, 
234 Wis. 149—Cummings v. Nel¬ 
son, 250 N.W. 769, 218 Wis. 121— 
Royer v. Saecker, 284 N.W. 741, 
204 Wis. 216. 
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sufficiency of evidence on the Issue of negligence In 
the operation of a defective vehicle. 

Where the owner or operator of a motor vehicle 
was allegedly negligent in operating it while in a 
defective condition whereby an occupant thereof 
was injured, general rules have been applied in de¬ 
termining the weight and sufficiency of the evi¬ 
dence. 62 

(5) Intoxication and Falling Asleep 

Proof of the defendant’s intoxication may be con¬ 
sidered on the issue of the degree of his negligence; and 
general rules apply In determining the weight and suf¬ 
ficiency of the evidence with respect to Intoxication of 
the driver or his falling asleep. 


Proof that defendant was intoxicated may be con¬ 
sidered on the issue of the degree of his negli¬ 
gence; 62 and general rules have been applied in 
determining the weight and sufficiency of the evi¬ 
dence with respect to intoxication of the driver 64 
or his falling asleep. 65 It has been held that proof 
that the driver fell asleep establishes a prima facie 
case. 66 

(6) Speed and Control 

The weight and sufficiency of the evidence of neg¬ 
ligence with relation to speed and control are deter¬ 
mined according to general rules in an action against 
the owner or operator of a motor vehicle for Injuries 
to an occupant thereof. 


68. Evidenoe held sufficient 

(1) In general. 

Ark—Shaver v. Nash, 79 SW.2d 53, 
190 Ark. 410 

Conn.—King v. Spencer, 161 A. 103, 
115 Conn. 201. 

Ohio—May v. Szwed, 39 N.E.2d 630, 
68 Ohio App. 459. 

WIs —Sweet v. Underwriters’ Cas¬ 
ualty Co., 240 N.W. 199, 206 Wis. 
447. 

(2) To support finding of negli¬ 
gence. 

Cal.—Whit echat v. Guyctte, 122 P.2d 
47, 19 Cal 2d 428 

Colo —Henry v. Strobel, 31 P 2d 319, 
94 Colo. 492. 

La.—Brief us v. Levy, App., 140 So 
•259. 

Evidence held ixurufficlent 

(1) In general 

Ala—Armishad v. Lenkeit, 360 So 
2-57. 230 Ala 155 

Cal —Turner v. Standard Oil Co. of 
California, 25 P 2d 988, 134 Cal. 
App. 622. 

Iowa—Oianopulos v. Saunders Sys¬ 
tem, Cedar Rapids Co., 242 N.W 
53. 

La — Babington v. Burris, App., 7 
So 2d 650. 

Miss—Monsour v. Parris, 181 So 
326. 181 Miss 803 

(2) To establish knowledge of de¬ 
fect. 

Ga.—Mathis v. Mathis, 155 S.E. 88, 
42 Ga.App. 1. 

La.—Banta v. Moresl, 119 So. 900, 
9 La.App. 636. 

N.Y.—-Higgins v. Mason, 174 N.E. 77, 
255 N.Y. 104. 

(3) To show any breach of duty.— 
Olson v. Buskey, 19 N.W.2d 57, 220 
Minn. 155. 

Weight and sufficiency of evidence 
of negligence as to equipment gen¬ 
erally see supra subdivision a (6) 
of this section. 

63. Mass.—Caldbeck v. Flint, 183 N. 
B. 789, 281 Mass. 860. 

6ft. Capability of heedless and reck, 
less disregard 

Evidence that the owner or opera¬ 


tor of an automobile was intoxicat¬ 
ed, but not unconscious, at the time 
of the accident does not prove, or 
certainly does not conclusively 
prove, that he was incapable of heed¬ 
less and reckless disregard, or of 
conscious indifference, within the 
meaning of the guest statute—Scott 
v. Gardner, 156 S.W.2d 513, 137 Tex. 
628, 141 A.LR. 50. 

Number of drinks and subsequent ac¬ 
tions 

Trial court or jury may consider 
number of drinks of intoxicating liq¬ 
uor which one has imbibed and his 
subsequent actions, in determining 
whether at time of accident such 
person was intoxicated within stat¬ 
ute allowing recovery by guest when 
accident in which guest is injured 
results from intoxication of driver. 
—Knickrihm v. Hazel, 40 P 2d 305, 3 
Oal.App.2d 721. 

Evidence held sufficient 

(1) To support finding of defend¬ 

ant’s intoxication—Kroplin v. Hus¬ 
ton, 179 P.2d 575, 79 Cal.App.2d 332 
—Smith v. Maloney, 78 P.2d 1034, 26 
Cal App 2d 97—Smith v. Baker, 57 P. 
2d 960. 3 4 Cal.App 2d 10—Noble v. 
Key System, 51 P.2d 88'7, 10 Cal.App. 
2d 132—Knickrihm v. Hazel, 40 P.2d 
30r>. 3 Cal.App. 2d 721—Tracy v. 

Brecht, 39 P.2d 498, 3 Cal.App 2d 
105. 

(2) To support finding that host 
was not under influence of liquor.— 
Martin v. Momyer, 300 N.W. 810, 230 
Iowa 1158. 

Evidence held insufficient 

Mass.—Adams v. Doucet, 55 N.E.2d 
4, 316 Mass. 1. 

Ohio.—Rector v. Hyer, App., 41 N.E. 
2d 886. 

65. Evidence held sufficient 

(1) In general. 

Cal.—Cooper v. Kellogg, 42 P.2d 59, 
2 Cal.2d 604. 

Conn —Kakluskas v. Somers Motor 
Lines, 54 A.2d 592, 134 Conn. 85— 
Potz v. Williams, 155 A. 211, 113 
Conn. 278. 

Ill.—Secrist v. Rafflegon, 62 N.E. 2d 
36, 326 IU.App. 489 —Barm&nn v. 
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McConachie. 6 N.E.2d 918, 289 Ill. 
App. 196. 

Tex.—McMillian v. Sims, Civ.App., 
112 S.W.2d 793, error granted. 
Va— Lee v. Moore, 191 S.E. 689, 168 
Va. 278. 

(2) To justify finding that driver 
fell asleep. 

Cal.—Cooper v. Kellogg. 42 P.2d 59, 
2 Cal.2d 604. 

Conn—Ryan v. Scanlon, 168 A. 17, 
117 Conn. 428. 

Tex.—McMillian v. Sims, Civ.App., 

112 S.W.2d 793, error granted. 

(3) To support finding of gross 
negligence. 

Conn.—Ryan v. Scanlon, 168 A. 17, 
117 Conn. 428. 

Mass—Belletete v. Morin, 76 N.E.2d 
660, 322 Mass. 214—Moore v. Pa- 
tronp, 10 NE.2d 69, 298 Mass. 398. 

(4) To warrant inference of negli¬ 
gence in continuing driving while in 
drowsy condition. 

Miss—Gower v. Strain, 145 So. 244, 
169 Miss. 344. 

Wis.—Krantz v. Krantz. 248 N.W. 

155. 211 Wis. 249. 

Evidence held lnsnffloient 
Conn.—Gilmartin v. D. & N. Transp. 
Co., 193 A. 726, 123 Conn. 127, 113 
A.L.R. 1322. 

Mass.—Loughran v. Nolan, 29 N.E.2d 
737, 307 Mass. 195. 

Mich.—Nasser v. Kalush, 298 N.W. 
480, 298 Mich. 133. 

Minn.—Sohm v. Sohm, 3 N.W.2d 496, 
212 Minn. 316. 

N.Y.—Mochnal v. Pegos, 12 N.Y.S.2d 
414, 257 App.Div. 890, reargument 
denied 34 N.Y.S.2d 411, 257 App. 
Div. 1063. 

66. Ariz.—Brownell v. Freedman, 6 
P.2d 1115, 39 Ariz. 385. 

Conn.—Potz v. Williams, 155 A. 211, 

113 Conn. 278—Bushnell v. Bush- 
nell, 131 A. 432, 103 Conn. 583, 44 
A.L.R. 785. 

N.C.—Baird v. Baird, 28 S.B.2d 225, 
223 N.C. 730. 

Ohio.—Collins v. McClure. 66 N.E. 

2d 171, 143 Ohio St. 569. 

Tex.—McMillian v. Sims, Civ.App., 
112 S.W.2d 793, error granted. 

Va.—Jones v. Pasco, 18 S.E. 2d 258, 
179 Va. 7, 138 A.L.R. 1385. 
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In an action against the owner or operator of a 
motor vehicle for injuries to an occupant thereof, 
general rules have been applied in determining the 
weight and sufficiency of the evidence on the issue 
of negligence with relation to speed and control. 67 
Where the host traveling at an alleged excessive 
speed on an arterial highway relics on the presence 
of a stop sign, his knowledge of the presence there¬ 
of must affirmatively appear in the evidence. 68 

§ 519. —— Proximate Cause 

In actions brought to recover for Injuries sustained 


as the result of the negligent operation of motor vs* 
hides, the causal relation between the negligence or 
other misconduct of the party sought to be charged 
and the Injuries complained of must bo shown by a 
preponderance of the evidence. 

In actions brought to recover for injuries sus¬ 
tained as the result of the negligent operation of 
motor vehicles, it must appear by a preponderance 
of the evidence that the negligence or other mis¬ 
conduct of the party sought to be charged was the 
proximate cause, or at least a contributing proxi¬ 
mate cause, of the injuries. 69 It is not necessary, 
in order to sustain this burden, to exclude other 


87. Evidence bald snfflclent 

(1) In general. 

Cal.—Druzanich v. Criley, 122 P.2d 
53. 19 Cal.2d 439. 

Conn.—Kakluskas v. Somers Motor 
Lines. 54 A.2d 592. 134 Conn 35— 
Kudla v. Pignone, 175 A. 469. 119 
Conn. 204. 

Ga.—Hall v. Slaton. 144 S.E. 827. 38 
Ga.App. 619, reversed on other 
grounds Slaton v. Hall, 148 S.E. 
741. 168 Ga. 710, 73 A.L R. 891, 
opinion conformed to Hall v. Sla¬ 
ton. 149 S.E. 306, 40 Ga App. 288. 
Ill.—Parley v. Mitchell, 282 Ill.App. 
555—Seilfe v. Seiffe, 267 Ill.App. 
23. 

La.—Lake v. Employers’ Liability 
Assur. Corporation, App., 152 So. 
600. 

N.Y.—Allen v. Ennis, 300 N.Y.S. 
1323, 253 AppDlv. 769. affirmed 17 
N.E 2d 447, 279 N.Y. 578. 

Tenn.—Wilson v. Moudy, 123 S.W.2d 
828, 22 Tenn App. 356. 

Tex.—Bowman v. Puckett, 188 S W. 
2d 571, 144 Tex. 125—Kirkpatrick 
v. Neal. Civ.App., 163 S.W.2d 519, 
error refused. 

Vt.—McAndrews v. Leonard, 134 A. 
710, 99 Vt. 612. 

Va.—Stubbs v. Parker, 192 S E. 820, 
169 Va. 696, opinion adhered to 195 
S.E. 688, 927, 169 Va. 676, dis¬ 
senting opinion 198 S.E. 363, 169 
Va. 676. 

Wia.—Ready v. Hafeman, 300 N.W. 
480. 239 Wls. 1—Olson v. Herman- 
sen, 220 N.W. 203. 196 Wis. 614, 61 
A.L.R. 1243. 

(2) To show negligence. 

Me.—Michaud v. Taylor, 27 A.2d 820, 
139 Me. 124. 

Mo.—Goggln v. Schoening, App., 199 
S.W.2d 87. 

Pa.—German v. Riddell, 27 A.2d 680, 
149 Pa.Super. 647. 

Tex.—Glannukes v. Sflris, 81 S.W.2d 
999, 125 Tex. 354. 

Va.—Millard v. Cohen, 46 S.E.2d 2, 
187 Va. 44. 

Wis. —Prasch v. Prasch, 228 N.W. 
745, 200 Wls. 353. 

(3) To support verdict for guest. 
Ala.—Harris v. Snider, 134 So. 807, 

223 Ala. 94. 

N.J.— Graber v. Cormack, 148 A. 156, 
7 N.J.Misc. 1117. 


Va.—Watson v. Coles, 195 S.E. 506, 
170 Va. 141. 

Evidence held insufficient 

(1) In general. 

Ill.—Sullivan v. Weldon, 2 N.E 2d 
588, 284 Ill.App. 644. 

Iowa.—McDonald v. Dodge, I N.W.2d 
280, 231 Iowa 325. 

La.—Brooks v. Norris, App., 153 So. 
674. 

Miss —Purr v. Rrookhaven Cream¬ 
ery, 192 So. 838, 3 88 Miss. 1. 

N.H.—Ilersey v. Fritz, 22 A.2d 770, 
91 Nil. 4 84 

N.Y —Kemp v. Stephenson, 247 N. 

Y.S. 650, 139 Miso 38. 

Tenn.—Hatch v. Brinkley, 80 S.W.2d 
838, 169 Tenn. 17. 

(2) To authorize finding that driv¬ 
er was guilty of wantonness. 

Ala—Griffin Lumber Co v Harper, 
25 So.2d 505, 247 Ala 616. 

Del.—Law v. Gullegher, 197 A. 479, 
9 W.W.Harr. 189. 

(3) To show excessive speed. 

Ala.—Griffin Lumber Co. v. Harper, 

25 So.2d 505, 247 Ala. 616. 

La.—Smith v. Roueche, App , 153 So. 
487, followed in 153 So. 490, two 
cases. 

Mont.—Cowden v, Crippen, 53 P.2d 
98, 101 Mont. 187. 

(4) To show such a highly dan¬ 
gerous rate of speed as to indicate 
gross negligence on part of driver. 
Mass.—McGrath v. Parsons, 45 N.E. 

2d 384, 312 Mass. 476—Burke v. 
Cook, 141 N.E. 685, 246 Mass. 618. 
Va.—Reel v. Spencer, 47 S E 2d 359, 
3 87 Va. 530. 

Wash.—Dailey v. Phoenix Inv. Co., 
285 P. 657, 155 Wash. 597. 

68 . N C. — Groome v. Davis, 2 S.E.2d 
771. 215 N.C. 510. 

Weight and sufficiency of evidence 
as to speed and control generally 
see supra subdivision a (8) of this 
section. 

69. U.S.—Warren v. Haines, C.C.A. 
N.J., 126 F.2d \60, certiorari de¬ 
nied 62 S.Ct. 1279, 316 U.S. 688, 
86 L.Ed. 1760—Railway Express 
Agency v. Finn, C.C.A.Mass., 124 F. 
2d 892—Van Wie v. U. S., D.C.Iowa, 
77 F.Supp. 22—Wolkin v. Cadegan, 
D.C.Mo., 39 F.Supp. 610. 
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Ala.—Griffin Lumber Co. v. Harper, 
25 So.2d 505, 247 Ala. 616—Watkins 
v Reinhart, 9 So.2d 113, 243 Ala. 
243. 

Ark—Arkmo Lumber Co. v. Luckett, 

3 43 SW.2d 1107, 201 Ark. 140. 

Cal —Cummings v Kendall, 93 P.2d 
633, 34 Cal.App.2d 379. 

Del.—Law v. Gallegher, 197 A. 479, 
9 W.W.Harr. 189—Biddle v. Hal- 
das Bros., 190 A. 588. 8 W.W.Harr. 
210 . 

Ind.—Elliott v. Kraus, 172 N.E. 783, 

92 Ind App. 494. 

Iowa.—Maland v. Tesdall, 6 NW.2d 
327, 232 Iowa 959—Luse v. Nicko- 
ley, 3 N.W 2d 503—Crutchley v. 
Bruce, 240 N.W. 238, 214 Iowa 731. 
Ky.—Gilreath v. Blue & Gray Transp. 
Co, 108 S.W.2d 1002, 269 Ky. 787. 
followed in 108 S.W 2d 1004, 269 
Ky. 791—Consolidated Coach Cor¬ 
poration v. Bryant, 86 S.W. 2d 88, 
260 Ky. 452. 

La—Perret v. Toye Bros. Yellow 
Cab Co., App. f 20 So.2d 377— 
Holmes v. Lindsey, App., 15 So.2d 
89—Coffey v. Ouachita River Lum¬ 
ber Co., App., 191 So. 561—Smith 
v. Kennedy, App., 181 So. 678— 
Kent v. Lefeaux, App.. 169 So. 793, 
followed in 169 So. 798, two cases 
—Keith v. Borron, App., 152 So. 
343. 

Mass.—Connell v. Maynard, 76 N.E.2d 
642, 322 Mass. 245—Marshall v. 
Carter, 17 N.E.2d 205, 301 Mass. 
372. 

Neb.—Bixby v. Ayers, 298 N.W. 533, 
139 Neb. 652—Meyers v. Neeld, 
289 N.W. 797, 137 Neb. 428—Peter¬ 
son v. Omaha A Council Bluffs St. 
Ry. Co., 269 N.W. 610, 131 Neb. 
676. 

N.H.— Green v. Bond, 86 A.24 633, 

93 N.H. 144. 

N.Y.—Tryon v. Willbank, 255 N.Y.S. 

27, 234 App.Div. 336. 

Ohio.—Scott v. Hibberd, Com.Pl., 75 
N.E.2d 92. 

Tex.—Mitchell v. Gooch, Civ.App., 
210 S.W.2d 834—Pritchard v. Hen¬ 
ry. Civ.App., 200 S.W.2d 651. 
Wash.—Peterson v. Mayham, 116 P. 
2d 259, 10 Wash.2d 111—Wilson v. 
Congdon, 87 P.2d 892, 176 Wash. 
400. 

42 C.J. p 1237 note 43. 
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possible causes; 70 but defendant, if he attempts 
to prove that the injuries were caused by some in¬ 
tervening sole proximate cause, other than his own 
negligence, must show that the injuries were not 
the natural or probable consequence of his orig¬ 
inal negligence. 71 The fact that defendant's neg¬ 
ligence proximately caused the accident need not be 
proved by direct testimony, 72 and circumstantial 
evidence is sufficient if it furnishes a reasonable 
basis for inference that some negligent act of the 
operator was the cause, or a contributing cause, of 
the injury. 72 Where the evidence is insufficient to 


show the cause of the injury, there is a failure of 
proof, 74 and the same is true where it is merely a 
matter of speculation, conjecture, or surmise wheth¬ 
er the injury was or was not due to the negli¬ 
gence of defendant. 76 

Evidence held sufficient . Applying the foregoing 
principles and the rules governing weight and suf¬ 
ficiency of evidence generally, evidence in particu¬ 
lar cases has been held sufficient to show that neg¬ 
ligence or other misconduct in the operation of a 
motor vehicle was the proximate cause of the in¬ 
juries, 76 or that such negligence or misconduct 


All relevant faete in evidence 
should be considered. 

Ill.—Carroll v. Krause. 15 N.E.2d 323, 
295 Ill.App. 562. 

N C.—Groome v. Davis. 2 S.E.2d 771, 
215 N.C. 510. 

Pleading* guilty to criminal charge 

Evidence that motorist, after acci¬ 
dent, pleaded guilty to charge of 
reckless driving did not support 
judgment for injuries allegedly 
caused by such negligence, since 
such plea admitted only negligence, 
and did not admit that negligence 
caused Injuries.—Adrian v. Guyette, 
69 P.2d 197, 21 Cal.App.2d 306. 

Violation of statute or rule of road 
does not warrant recovery unless it 
is shown by a preponderance of the 
evidence to have been a proximate 
cause of the injury 
Md—Gloyd v. Wills, 23 A.2d 665, 
180 Md. 161 

Mass —Lcveilloe v. Wright, 15 N.E 
2d 247, 300 Mass 382 
NM.—Bell v. Carter Tobacco Co, 71 
P.2d 683, 41 N.M. 513. 

Mere proof of excessive speed Is 
not enough; such speed must be 
shown by a preponderance of the evi¬ 
dence proximately to have caused the 
injuries—Fleeman v Citizens Trans¬ 
fer & Coal Co., 198 S.E. 696, 214 NO 
117—Woods v. Freeman, 195 S.E 812, 
213 N.C. 314. 

70. Mass— Hendler v. Coffey, 179 N. 
E 801, 278 Mass. 339. 

71. Cal.—Springer v. Pacific Fruit 
Exchange, 268 P. 951, 92 Cal.App. 
732. 

72. Ala.—Harbin v. Moore, 175 So. 
264, 234 Ala. 266. 

Kan.—Sawhill v. Casualty Recipro¬ 
cal Exchange, 107 P.2d 770. 152 
Kan 735 

Mo.—Vanausdall v. Schorr, App., 168 
S.W.2d 110—Gillis v. Singer, App., 
86 S.W.2d 352. 

42 C.J. p 1237 note 44. 

73. Ala. — People v. Seamon. 31 So. 
2d 88, 249 Ala. 284—Harbin v. 
Moore. 175 So. 264, 234 Ala. 266. 

Cal.—Parra v. Cleaver, 294 P. 6, 110 
Cal.App. 168. 

Ill.—Howard v. Ind, 50 N.E.2d 769, 
320 Ill.App. 338. 


Md.—Acme Poultry Corp. v. Mel¬ 
ville, 63 A.2d 1. 

Mass.—Fone v. Elloian, 7 N.E.2d 737, 
297 Mass. 139. 

Mo.—Vanausdall v. Schorr, App, 168 
S.W.2d 110—Kuba v. Nagel, App, 
124 S.W 2d 597—Gillis v. Ringer, 
App., 86 S.W.2d 352. 

N.II—Mooney v. Chapdclainc, 10 A. 
2d 220, 90 N.H. 415, reheard 11 A. 
2d 733. 

N.Y.—Allen v. Stokes. 23 N Y.S.2d 
443, 260 App DIv. 600, reargumont 
denied 24 N Y S 2d 994, 260 App 
Dlv. 1007. 

Pa.—Rowles v. Evanuik, 38 A 2d 255, 
350 Pa. 64. 

Tex.—J. S. Abercrombie Co. v Del- 
comyn, Civ.App., 11G SW.2d 1105, 
reversed on other grounds 135 S W. 
2d 978, 134 Tex. 490. 

W.Va—Horchler v. Van Zandt, 199 
SE. 65, 120 WVa. 452. 

42 C.J. p 1237 note 45. 

Probability of plaintiff’s theory 
Where evidence relied on to estab¬ 
lish that proximate cause of injury 
was negligence of defendants’ driver 
was circumstantial, it must la* estab¬ 
lished that there was such negligence 
as made plaintiff’s theory reasonable, 
probable, and not a mere possibility, 
and more probable than any other 
theory—Welch v. Greenberg, 14 N 
W 2d 2C6, 235 Iowa 3 59. 

74. 1T.S.—Railway Express Agency 
v. Finn, C.C.A Mass, 124 F.2d 892 
—Wright v. Wilson, D.C.Pa, 64 F. 
Rupp. 694, affirmed, C C.A., 154 F. 
2d 616, 170 A L.It 1237, certiorari 
denied Wright v. Lohr, 67 S.Ct. 50. 
329 U.S. 743, 91 L.Ed. 640. 

Ill.—Sturgeon v. Quarton, 44 N.E.2d 
766, 316 Ill.App. 308. 

Kan.—Harshaw v. Kansas City Pub¬ 
lic Service Co., 119 P.2d 459, 154 
Kan. 481. 

Neb.—Oakes v. Gregory, 275 N.W. 
607, 3 33 Neb. 407. 

Tex.—Comet Motor Freight Lines v. 

Holmes, Civ App., 203 S.W.2d 233. 
Wis.—Storlle v. Hartford Accident & 
Indemnity Co.. 28 N.W.2d 920, 251 
Wis. 340. 

42 C.J. p 1238 note 46. 

75. U.S.—Railway Express Agency 
v. Finn, C.C.A.Mass., 124 F.2d 892. 
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Ill —Mclnerney v. Boysen Baking 
Co.. 27 N.E 2d 482, 305 Ill.App. 489. 

La.—-Wilcox v. B. Olinde & Sons Co. # 
App., 182 So. 149—Kent v. Lefeaux. 
App. 169 So. 793, followed in 169 
So. 798, two cases. 

NY—Tryon v. Wlllbank, 255 N.Y.S. 
27, 234 App.Div. 336. 

Pa—Pfendler v. Speer, 185 A. 618, 
323 Pa. 443. 

Wis —Storlie v. Hartford Accident A 
Indemnity Co., 28 N.W.2d 920, 261 
Wis 340. 

42 C J. p 1238 note 47. 

76. ITS—Heald v. Milburn, C.C.A. 
Ill, 125 F.2d 8, certiorari denied 
Milburn v. Heald, 62 S Ct. 1267. 
316 U.S. 681. 86 L Ed. 1754, and 
62 RCt. 1268, 316 US. 681, 86 L. 
Ed. 3 754—Price v U. S., D.C.Ky., 
50 F.Supp 676—Carroll v. Harri¬ 
son, D.C.Va., 49 FRupp 283. af¬ 
firmed. C.C.A., 139 F 2d 427. 

Ala—Bruner v Eubanks, 33 So.2d 
374, 33 Ala.App. 266, certiorari de¬ 
nied 33 So 2d 376. 250 Ala. 100— 
Burns v. Bythwood, 184 So. 346, 
28 Ala App 335. certiorari denied 
184 So. 349, 236 Ala. 639. 

Anz—Knuffroath v Wilbur, 185 P. 
2d 522, 66 Ariz. 152. 

Ark —Coca-Cola Bottling Co. of 
Southwest Arkansas v. Carter, 164 
S.W 2d 824, 202 Ark. 1026—Allen 
v. Ross. 138 S W.2d 409, 200 Ark. 
104—Dermott Grocery & Commis¬ 
sion Co. of Eudora v. Meyer, 101 S. 
W 2d 443, 193 Ark. 591. 

Cal—Wood v. Moore, 148 P.2d 91, 64 
Cal.App 2d 144—Porter v. Signal 
Trucking Service, 138 P.2d 753, 59 
Cal App 2d 289—Bright v. Zabler, 
111 l\2d 387, 43 Cal.App.2d 706— 
Brooks v. Bailey, 104 P.2d 864, 40 
Cal App.2d 310—Guillot v. Hagman, 
86 P.2d 865, 30 Cal.App.2d 582— 
Weis v. Davis, 82 P.2d 487, 28 Cal. 
App.2d 240—Mltrovltch v. Graves, 
78 P.2d 227, 25 Cal.App.2d 649— 
Sullivan v. Barra, 70 P.2d 495, 22 
Cal App.2d 20—Gardini v. Arake¬ 
lian, 64 P.2d 181, 18 Cal.App.2d 424 
—Long v. Bevers, 58 P.2d 1295, 16 
Cal.App.2d 47—Wantz v. Ammons, 
46 P.2d 210, 7 Cal.App.2d 643— 
Broome v. Kern Valley Packing 
Co., 44 P.241 430, 6 Cal.App.2d 256— 
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Smith v. Rothschild, 39 P.Sd 494, I 
OalJV.pp.2d 273—Coppock v. Pacific 
CM ft Electric Co., 30 P.2d 549, 
1S7 Cal.App. 80—Hill ▼. Peres. 28 
P.2d 946, 136 Cal.App. 132—Ander¬ 
son v. Walters, 27 P.2d 100, 135 
Cal. App. 380—Bennis v. Young, 20 
P.2d 111, 180 Cal.App. 580—Harlow 
* Motor Coach Co., 16 P.2d 779, 
127 Cal.App. 728, followed in Mil¬ 
ler v. Motor Coach Co., 16 r.2d 
781, 127 Cal.App. 781, and 16 P.2d 
781, 127 Cal.App. 782—Pate v. Pick¬ 
wick Stages System, 14 P.2d 174, 
125 Cal.App. 670—Brunetto v. Spe- 
diacci, 12 P.2d 151, 124 Cal App. 252 
—Jones v. Hedges, 12 P.2d 111, 123 
Cal.App. 742—Kroijer v. Jenkins, 6 
P.2d 96, 119 Cal.App. 175—Hnrju v. 
Market St. Ry. Co., 299 r. 788. 114 
Cal.App. 138—Marshall v. Golden 
State Milk Products Co., 297 P 109, 
113 Cal.App. 43—Williams v. Pick¬ 
wick Stages System, 297 P. 98, 112 
Cal.App. 597—MacCorkcll v. Wil¬ 
liams. 295 P. 879. Ill Cal.App. 572 
—Sinsbaugh v. Clark, 294 P. 462, 
110 Cal.App. 340—Crabbe v. 
Rhoades, 282 P. 10, 101 Cal.App. 
603—Daniel v. Asbill, 276 P 149, 
97 Cal.App. 731—Rignell v. Pont, 
266 P. 588, 90 Cal.App. 730. 

Colo.—Lorenzini v. Rucker, 36 P.2d 
865, 95 Colo. 246. 

Conn.—Figlar v. Gordon, 53 A.2d 645. 
133 Conn. 577—Anderson v. C. E. 
Hall & Sons. 38 A.2d 787, 131 Conn. 
232—Basile v. De Bella, 33 A.2d 
123, 130 Conn 234—Seney v. Trow¬ 
bridge, 16 A.2d 573, 127 Conn. 284— 
Hedberg v. Cooley. 161 A 665, 115 
Conn. 352—Doerr v. Woodland 
Transp. Co, 136 A. 693, 105 Conn 
689. 

Fla.—Ryder v. Plumley, 189 So. 422, 
138 Fla. 378. 

Ga—Claxton v. Hooks. 23 S.E.2d 1°1, 
68 Ga.App. 383—Adair v. Carmi¬ 
chael, 191 S.E. 177, 65 Ga.App. 696 
—Hodges v. Peek, 179 S E. 129, 50 
Ga.App. <*il—Boswell v. Boswell, 
143 S.E. 436. 38 Ga App. 174. 

Ill.—Barber v. Northcutt, 39 N.E 2d 
411. 313 Ill.App. 147—Rhoden v. 
Peoria Creamery Co M 278 Ill.App. 
462—Meyer v. Correct Motor Fuels 
Co.. 254 Ill App. 261—Waitrovich 
v. Black. 264 Ill.App. 49. 

Ind.—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind. 394. 

Iowa.—Buchanan v. Hurd Creamery 
Co., 246 N.W. 41, 215 Iowa 416. 

Kan.—Waugh v. Kansas City Public 
Service Co., 143 P.2d 788, 157 Kan. 
690—Cunningham v. Stucky, 58 P. 
2d 42, 144 Kan. 118—Godsey v. 
Cox. 10 P.2d 871. 135 Kan. 343. 

Ky.—Bell & Bell v. Ra/scoe, 63 S.W. 
2d 932, 250 Ky. 756—Consolidated 
Coach Corporation v. Saunders, 17 
S.W.2d 238, 229 Ky. 284. 

La.—Ferris v. Quinn, App., 21 So.2d 
106—Perret v. Toye Bros. Yellow 
Cab Co., App., 20 So.2d 877—Davies 
v. Consolidated Underwriters, App., 
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14 So.2d 494—Ollphant v. Town of 
Lake Providence, App., 193 So. 516 
—Cooper v. Kennard, App., 192 So. 
534—Hochenedel v. Heard, App., 
188 So. 413—Ardoin v. Robinson, 
App., 176 So. 228—Reneau v. Sey- 
bert, App., 170 So. 375—Wall v. 
Afitna Casualty & Surety Co., App., 
167 So. 903—Tatar v. Munson, App., 
161 So. 361—Stamm v. Eagle Rice 
& Feed Mill, App, 151 So. 257— 
Varnado v. Rex Petroleum Corpo¬ 
ration, App., 147 So. 513—Antoine 
v. Interurban Transp Co., 140 So. 
151, 19 La App. 203—Antoine v. In¬ 
terurban Transp. Co, 140 So 158, 
19 La App. 216, two eases—Griften 
v. Teche Transfer Co , 140 So 113. 
19 Da App. 157—Reggie v. Karre, 
139 So 532, 19 La.App 477, fol¬ 
lowed in 139 So. 536, 19 La.App. 
476, Karre v. Karre, 139 So 636. 
19 La App. 476, and Zwan v. Karre, 

139 So. 536, 19 La App 475—Nelms 

V. Boswell, 136 So. 146, 17 La App 
480—Stevenson v. Campbell, 134 
So. 718, 17 La.App 142—Brothers 
v. Metzger Dames, 133 So 451. 16 
La.App 72—Fontaine v. Dors y, 
131 So 506. 15 La App 282—Mar¬ 
tin V. Cussedessus, 130 So 129, 15 
La App. 100—Hanley v. Checker 
Cab Co., 126 So. 274, 12 La App 
562. 

Mo —Plante v. Canadian Nat. Rys , 
23 A.2d 814, 138 Me. 215—Hutch¬ 
ins v Emery. 183 A. 754. 134 Me 
205—Trump feller v. Crandall, 155 
A. 616, 130 Mo. 270. 

Md—Dashiell v. Moore, 11 A 2d 640, 
177 Md. 657—Allen v State, for 
Use of Taetle, 197 A. 144, 173 Md. 
649—Greer Transp. Co v. Knight, 
146 A. 851, 157 Md. 528. 

Mass—Campbell v Cairns, 20 N.E. 
2d 427, 302 Mass 584—Marshall v. 
Carter, 17 N E 2d 205, 301 Mass. 
372—Abdow v. Silvcrbrand. 17 N. 
E 2d 163, 301 Mass 337—Marlow v. 
Dike, 168 NR 151, 269 Mass 38. 
Mich.—Grand Trunk Western It Co. 
v. Lovejoy, 7 N W 2d 212, 304 Mich. 
35—Eagan v. Edwards, 293 N W 
641, 294 Mich. 260—Reedy v. Good¬ 
in, 281 N.W. 377, 285 Mich. 614. 
Minn.—Winans v. Sinanovski, 2 N. 

W. 2d 127, 211 Minn. 606—Erickson 
v. Morrow, 287 NW. 628, 208 Minn 
68—Bartley v. Fritz, 285 N.W. 484. 
205 Minn. 192—Kulla v. E. B Crab¬ 
tree Co., 280 N.W. 16, 203 Minn. 105 
—Pitzen v. Pitzon, 232 N.W. 344, 
181 Minn. 338—Tuttle v. Wicklund, 
227 N.W. 203, 178 Minn. 353. 

Miss.—Trewolla v. Garrett, 27 So.2d 
887—Randall v. Skinner, 192 So. 
341, 187 Miss. 602. 

Neb.—Fahrenbruch v. Peter Kiewit 
Sons* Co., 27 N.W.2d 680, 148 Neb. 
460—Ross v. Carroll, 299 N.W. 477, 

140 Neb. 360—Gorman v. Bratka, 
296 N.W. 456, 139 Neb. 84—Moran 
v. Moran, 246 N.W. 711, 124 Neb. 
379—Stiefler v. Miller, 232 N.W. 
620, 120 Neb. 6. 
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N.H.—Monroe v. Sterling, 26 A. 2d 21, 
92 N.H. 11—American Motorists 
Ins. Co. v. Rush, 190 A. 432, 88 N. 
H. 383. 

NJ.—Barbanes v. Brown. 163 A. 148, 
110 N.J.Law 6—Ceslak v. Krause. 
156 A 461, 108 N.J Law 350—Gray 
v. Elmo. 156 A. 825. 9 N.J.Misc. 
1093—Bothams v. Siegel, 152 A. 
459, 9 NJMisc 21—Junge v. King. 
149 A. 43, 8 N.J.Misc. 115—Julich 
v. T A. Gillespie Co. 146 A. 785, 

7 N.J Misc. 630—Rogoza v. Ma¬ 
honey. 136 A. 196, 5 N.J.Misc. 247. 
N.M.—Lucero v. Harshey, 165 P.2d 
587, 50 N.M 1. 

N.Y.—Lembach v Lester, 28 NY.S.2d 
108, 262 App.Div. 817—Sowilo v. 
Lazarus, 286 N Y.S. 906, 247 App. 
Div. 855—Gregory y. New York 
Railways Corporation, 282 N.Y.S. 
499, 246 App.Div. 538—Kelly v. 

Eagle Motor Haulage Co, 277 N. 
YS. 447, 243 App.Div. 739. 

N C.—Pridgen v. Holeman Produce 
Co., 155 S.E. 247, 199 N C. 660. 

N D —Ziegler v. Ford Motor Co., 
272 NW. 743. 

Ohio —Rrinkley v. Rhea, 4 N E 2d 
270, 53 Ohio App. 128. petition dis¬ 
missed Rhea v. Brinkley, 198 N.E. 
40, 130 Ohio St. 172—Kress v. 

Roush. 198 NE 491, 50 Ohio App. 
376 

Or—Motejl v. Greenwood, 138 P 2d 
216, 171 Or. 469. 

Pa—Derrieotte v TTlitsky. 45 A.2d 
5, 353 Pa 309—Grebe v. Kligerman. 
164 A 796. 310 Pa 60. 

Tex — Kimbriel Produce Co. v. Mayo, 
Civ App., 180 S.W 2d 504, error 
refused—Newlln v Smith, Civ App., 
112 S.W.2d 610. reversed on other 
grounds 150 SW.2d 233, 136 Tex. 
260—Gillette Motor Transport v. 
Lucas, Civ.App., 138 S.W.2d 887, 
error dismissed, judgment correct 
—Porter v. Liberty Film Lines, 
Civ.App., 127 S W 2d 480, reversed 
on other grounds Liberty Film 
Lines v. Porter, 146 S.W 2d 982, 136 
Tex 49—Schneider v. Delavan, Civ. 
App., 118 S.W.2d 823, error dis¬ 
missed—Mueller v. Bobbitt, Civ. 
App , 41 S W 2d 466—Texas Co. v. 
Blackstock, Civ.App., 21 S.W.2d 13, 
error dismissed. 

Utah.—Van Cleave v. Lynch, 166 P.2d 
244, 109 Utah 149—Anderson v 
Salt Lake City, 10 P.2d 927, 79 
Utah 324. 

Vt.—Healy v. Moore, 187 A. 679, 108 
Vt. 324, followed in 187 A. 692, 108 
Vt. 351. 

Va.—Chick Transit Corporation v. 
Edcnton, 196 S.E. 648. 170 Va. 361— 
Kinsey v. Brugh, 161 S.E. 41, 157 
Va. 407. 

Wash.—American Products Co. v. 
Villwock, 109 r.2d 570. 7 Wash.2d 
246, 132 A.L.R. 1010—Pozar v. 

Blankenship, 282 P. 62, 154 Wash. 
261. 

Wls.— Tietz v. Blaier, 26 N.W.2d 551, 
250 Wls. 214—Baird ▼. Edmonds, 



61 O.J.S. MOTOR VEHICLES 

was the sole proximate cause thereof, 77 or was, at | least, a contributory cause thereof. 78 
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276 NW. 306, 226 Wis. 209—Mauer- 
mann v. Dixon, 268 N.W. 362, 217 
Wia. 29. 

Wyo—Wallis v. Nauman, 167 P.2d 
286, 61 Wyo. 231. 

42 C.J. p 1237 note 43 [a], 

Orow negligence held sufficiently 
shown by evidence to be proximate 
cause of injuries. 

La—Law v. Osterland, 3 So.2d 080, 
198 La. 421—Rester v. Davidson, 
App., 29 So 2d 627—Gachassin v. 
Richard, App, 28 So.2d 371 —Cox 
v. Louisiana Dept, of Highways, 
App., 26 So 2d 824—Bill v. Nichols. 
App., 22 So.2d 706—Bolton v. Glo- 
waskl, App., 16 So.2d 636—White v 
Neff, App., 11 So.2d 289—Dudley 
v. Surlep, App, 11 So.2d 70— 

Scruggs v. V. Prank Lynn Co, 
App, 6 So.2d 86—Wells v. Home 
Indemnity Co, App., 1 So.2d 463— 
Allen v. Metropolitan Casualty 
Ins. Co. of New York. App., 190 So 
163—Ellis v. Whitmeyer, App, 183 
So. 77—Van Baast v. Thibaut Feed 
Mills. 161 So. 226. 

Mass.—Dombrowski v. Gedman, 12 N. 
E 2d 80, 299 Mass. 87. 

Willful, wanton, or reckless con¬ 
duct held sufficiently shown by evi¬ 
dence to be proximate cause of in¬ 
juries 

Conn.—Kakluskas v. Somers Motor 
Lines. 54 A.2d 592, 134 Conn 35 
Ill—Winson v. Fischer, 77 N E 2d 
48. 333 III App. 222—Smith V. A 
Salavitch & Son, 27 NE2d 851, 305 
Ill App 495—Ames v. Armour & 
Co., 257 Ill.App. 449. 

Ind—Jay v Holman, 20 NE.2d 656. 
106 Ind App 413--Kahan v. Wecks- 
ler, 12 NE.2d 998, 104 Ind.App. 673. 
La—Breeland v. Kelly, App., 32 So.2d 
47. 

Minn —Ressmeyer v. Jones, 298 N.W. 
709, 23 0 Minn. 423. 

N M.—Mtalcup v. Ruzlc, 186 P.2d 298, 
61 N M. 377. 

N.Y.—Ilukey v. Plllsbury Mills, 60 
N.Y.S.2d 307, 270 App Div. 866. 
Or.—Schairer v. Johnson, 272 P. 1027, 
128 Or. 409. 

77. U.S — Sanders v. Leech, C.C.A. 
Fla, 158 F 2d 486. 

Cal.—McCoulou v. Vejar, 297 F. 634, 
212 Cal. 49—Johnson v. Johnson, 
139 P.2d 33, 69 Cal.App.2d 375— 
Heslop v. Kinyoun, 136 P.2d 621, 
68 Cal.App.2d 287—Gustafson v. 
Blunk, 41 F.2d 953, 4 Cal.App.2d 630 
—Donovan v. Homaday, 38 P.2d 
824, 3 Cal.App. 103—Lyons v. Long, 
16 P.2d 784, 128 Cal.App. 144—Lin¬ 
coln v. Williams, <6 P.2d 663. 119 
Cal.App. 498—Beatty v. McGuirk, 
298 P. 610, 118 CaLApp. 630. 

Conn.—Piascik v. Railway Express 
Agency, 176 A. 9*19, 119 Conn. 277, 
La.—Chandler v. Sen tell, App., 86 So. 
2d 260—New Amsterdam Casualty 
Co. v. Dambly, App., 8 So.2d 846— 


Weltkam v. Johnston, App., 5 So. 
2d 682, rehearing denied 6 So.2d 64 
—Gebbs v. Anderson, App., 2 So. 
2d 675—Phillips v. Henderson, 
App., 200 So. 192—Coon v. Monroe 
Scrap Material Co., App., 191 So. 
607—Bullock v. Fidelity & Casualty 
Co. of New York, App., 187 So. 93 
—Coleman v. Danos, App., 186 So. 
407—Wilcox v. B. Olinde ft Sons 
Co., App, 182 So. 149—Smith v. 
Monroe Grocer Co., App., 179 So. 
495—Adams v. Morgan, App., 173 
So. 540, rehearing denied 174 So. 
157—Newton v Independent Ex¬ 
ploration Co., App., 171 So. 876— 
Levy v. Leopold, App., 142 So. 191 
—Stortz v. New Orleans Public 
Service, App., 141 So. 814—Wyble v. 
Futfork, App, 141 So 77G—Mich- 
iels v. Oser, 139 So. 497, 3 9 La.App 
24—Hyman v. Salzer Plumbing Co., 
135 So. 703, 18 La App. 188, amend¬ 
ed 138 So. 132, 18 La App. 188- 
Glover v. Southern Tronsp. Co., 133 
So 474, 16 La.App. 63—SchleHinger 
v. Foote, 131 So. 717, 14 La App. 
467—Bernadas v. Miller, 130 So. 
861, 14 La App. 581. 

Me.—Candage v. Belanger, 57 A 2d 
145—Frenyea v. Maine Steel Prod¬ 
ucts Co. 170 A. 615. 132 Me 271 

Mass —Morton v. Dobson, 30 N E 2d 
231. 307 Mass. 394 

Mo —Yontz v. Shernaman, App., 94 
S.W.2d 917. 

N.J.—Aahhurne v. Williams, 164 A. 
750, 9 N.J.Misc. 531. 

N Y.—Rush v. White, 61 N.Y.S.2d 294, 
268 AppDiv. 940 

Ohio —Meuer v. Doerflein, 6 N.E.2d 
948, 53 Ohio App 536 

ra— Maguire v. Doughty, 191 A. 348, 
326 Pa. 122—Amey v. Erb, 146 A. 
141, 296 I*a. 561—Miller v. Siebert, 
145 A, 909, 296 Pa 400. 

R T.—Broy v. Rosenfeld, 50 A.2d 911, 
72 R.I. 316. 

Tex.—Leary v. Oates, Civ.App., 84 
S.W.2d 486 error dismissed. 

Utah.—Mohr v. Child, 61 P.2d 624, 
90 Utah 348. 

Wash.—Rieger v. Kirkland, 111 F.2d 
2(1, 7 Wash.2d 326—Clarke v. Bo¬ 
hemian Breweries, 13 0 F.2d 197, 7 
Wash. 2d 487. 

Wis.—Klas v. Fenske, 22 N.W.2d 696, 
248 Wis. 534. 

78. U.S.—Stafford v. Roadway 

Transit Co., D.C Pa., 70 F.Supp. 666, 
motion refused 73 F.Supp. 458, af¬ 
firmed in part and reversed in part 
on other grounds, C.C.A, 165 F.2d 
920. 

Cal.—Bechtold v. Bishop ft Co., 105 
P.2d 984, 16 Cal.2d 285—Jordan v. 
Great Western Motorways, 2 P.2d 
786, 213 Cal. 606—Krause v. Rarity, 
293 P. 62, 210 Cal. 644, 77 A.L.R. 
1327—Rodriguez v. Savage Transp. 
Co., 175 P.2d 3*7, 77 Cal.App.2d 162 
—Callison v. Dondero, 124 P.2d 862, 
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51 Cal.App 2d 403—Cummings v. 
Kendall, 107 P.2d 282, 41 Cal.App.2d 
649—Mecchi v. Lyon Van ft Stor¬ 
age Co., 102 P.2d 422, 38 C&l.App.2d 
674, hearing denied 104 P.2d 26, 38 
Cal.App.2d 674—Sullivan v. Rich¬ 
ardson, 6 P.2d 667, 119 CaLApp. 
367—Fishman v. Silva, 2 P.2d 478. 
116 Cal.App. 1—Bleumel v. Kroizy, 
298 P. 825, 113 Cal.App. 686—Edgar 
v. Citraro, 297 P. 654, 112 Cal.App. 
178, followed in 297 P. 662, 112 Cal. 
App. 761—Truitner v. Knight, 267 
P. 447, 83 Cal.App. 655, followed in 
257 P. 461, 83 CaLApp 797. 

Colo—Leonard v. Bauer, 149 P.2d 
376, 112 Colo. 247. 

Conn—Rosenberg v. Matulls. 166 A. 
397, 116 Conn. 676. 

Ill.—Goldberg v. Capitol Freight 
Lines, 41 NE.2d 302, 314 Ill.App. 
347, affirmed 47 N.E.2d 67. 382 111. 
283. 

Kan.—Earhart v. Tretbar, 80 P.2d 4, 
148 Kan. 42. 

Ky—Greer v. Richards' Adm'r, 115 
S W 2d 568. 273 Ky. 91—Axton- 

Fisher Tobacco Co. v. Landrum, 3 
S W.2d 1082, 223 Ky. 446. 

La.—Srnythe v. Great American In¬ 
demnity Co, App, 35 So.2d 267— 
Sc ott v Richard, App, 24 So.2d 
175, followed in 24 So.2d 180 and 
24 So 2d 179—Abrego v. Tri-State 
Transit Co., App, 22 So 2d 681— 
Di Chiara v. Hackett, App., 186 So. 
113—Stelly v. Prather, App., 182 
So. 171—Bruscatto v. Stewart, 
App, 177 So. 121—Driefus v. Levy, 
App., 140 So. 259—Grantham v. 
Smith, 132 So. 806, 18 La App. 519, 
rehearing denied 134 So. 263, and 
reversed on other grounds Lorance 
v. Smith, 138 So. 871, 173 La. 883. 

Md —McClenny v. Przyborowski, 32 
A 2d 365. 182 Md. 96. 

Mass—Nash v. Ileald, 29 N.E.2d 7, 
306 Mass 518—Isaacson v. Boston, 
W. & N Y St. Ry. Co., 180 N.E. 
118, 278 Mass. 378. 

Minn—Murphy v. Dyson, 26 N.W.2£ 
291, 223 Minn 19—Cooper v. Hoeg- 
lund, 22 N.W 2d 450, 221 Minn. 446 
—Brown v. Murphy Transfer & 
Storage Co., 251 N.W. 5, 190 Minn. 
81. 

Miss.—McCollum v. Thrift, 12'5 So. 
544, 156 Miss. 236. 

Mo.—Heitz v. Voss Truck Lines, 176 
S.W.2d 683. 

Neb.—Olson v. Hansen, 240 N.W. 551, 
122 Neb. 492. 

N.H.—Charles v. McPhee, 26 A.2d 30, 
92 N.H. 111. 

N.J.—Palumbo v. Pennsylvania R. 
Co, 169 A. 322, 10 N.J.Misc. 204. 

N.Y.—Gibson v. State, 21 N.Y.S.2d 
362, 259 App.Div. 1104. 

N.C.—Lewis v. Hunter, 193 S.E. 814, 
212 NC. 504. 

Ohio.—Gr&dison Const. Co. v. Braun, 
180 N.E. 274, 41 Ohio App. 389. 
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More specifically, evidence has been held sufficient 
to show that the proximate cause, or at least one 
of several concurring causes, of the injuries was 
the negligence or misconduct of the operator in 
passing or attempting to pass another vehicle, 79 


stopping M backing, 81 turning, 88 applying brakes, 83 
parking or leaving the vehicle in the highway 84 
without proper lights or flares, 86 driving into a 
highway from a stop road, secondary road, byroad 
or private way, 86 or violating statutes, ordinances, 


Pa.—Stark ▼. Rowley, 187 A. 509, 323 
Pa. 522. 

Tenn.—-American Trust & Banking 
Co. v. Parsons, 108 S.W.2d 187, 21 
Tenn.App. 202. 

Tex.—Mlssouri-Kansas-Texas R. Co. 
▼. McKinney, Civ.App., 12-6 S.W.2d 
789, affirmed Missouri, K. & T. R. 
Co. of Texas v. McKinney, 145 S 
W.2d 1081, 136 Tex. 75. 

Vt.—Cote v. Boise, 16 A.2d 175, 111 
Vt. 34$. 

Wyo.—Johnston v. Wortham Ma¬ 
chinery Co., 167 P.2d $9, 60 Wyo. 
301. 

79- U.S.—Cherry-Burrell Co. v. 
Thatcher, C.C.A.Mont., 107 F2d 65 
—Horton Motor Lines v. Currie, C. 
C.A.Va. f 92 F.2d 164. 

Ark.—Universal Automobile Ins. Co. 
V. Denton, 50 S.W.2d 592, 185 Ark. 
899. 

Oal.—McDonald v. Cantley, 3 P.2d 
652, 214 Cal. 40—Pretzer v. Califor¬ 
nia Transit Co., 294 P. 382, 231 Cal. 
202 . 

La.—Fogleman v. Internrban Transp. 
Co., 187 So. 73, 192 La. 115—Frank¬ 
lin v. Cotton Baking Co., App., 16 
So.2d 70—Lindsey v. Gulf Ins Co., 
App., 7 So.2d 767—Cooper v. Gar¬ 
rett, App., 6 So.2d 209, followed in 
Veronle v. Garrett, 6 So.2d 216— 
Coynes v. St. Charles Dairy, App, 
197 So. 819—Williams v. Pomes. 
App., 187 So. 345—Tymon v. Toye 
Bros. Yellow Cab Co, App., 180 So. 
839—Deshotcl v. Simmons, App., 
149 So. 893—Bergeron v. Gulf 
States Utilities Co., App., 142 So. 
877—Relf v. Tufts, 141 So. 90, 19 
La.App. 600. 

Mo.—Heitz v. Voss Truck Lines, 175 
S.W.2d 583. 

Neb.—Anderson v. Lotman, 248 N.W, 
309, 124 Neb. 795. 

Ohio.—Cheney v. Garrett, App., 76 N. 
S3.2d 96. 

Tex.—Mueller v. Bobbitt, Civ.App., 41 
S.W.2d 466—Donham v. Rugel, Civ. 
App., 39 S.W 2d 627—McCall v. 
Frenzel, Civ.App., 32 S.W.2d 965. 

8(X U.S.—Skinner v. Pennsylvania 
Greyhound Lines, C.C.A.Ind., 123 F. 
2d 497. 

Wash.—Caylor v. B. C. Motor 
Transp., 71 P.2d 162, 191 Wash. 
865. 

Altar ooUisioa 

Tex.—Younger Bros. v. Ross, Civ. 
App., 151 S.W.2d 621, error dis¬ 
missed. 

81. Cal.—Corvello v. Baumsteiger. 1 
P.2d 484, 115 Cal.App. 194. 

La. —McHenry v. American Employ¬ 
ers Ins. Co., App., 18 So.2d 840— 


Wims v. Authorized Appleman Bit 
Service Co., App., 2 So.2d 715— 
McCraney v. Hammond Coca Cola 
Bottling Co., 141 So. 515, 19 La.App 
755. 

R.I.—Bucci v. Butler, 53 A.2d 706. 

82. Cal.—Miles v. Van Hagen, 128 
P.2d 89, 53 Cal App.2d 750—Arm¬ 
strong v. Ford, 86 1' 2d 385, 30 Cal. 
App 2d 347—Jesse v. Giguiere, 74 
P.2d 310, 24 Cal.App.2d 160. 

Ill.—Risch v. Consumers Petroleum 
Co., 63 N.E.2d 28'6, 321 Ill.App. 438 
—Kelley v. Miles, 16 N.E.2d 931, 
296 Ill.App. 650. 

Ky.—Pickering v. Simpkins, 111 S. 
W.2d 650, 271 Ky. 288. 

La—Gaines v. Standard Acc. Ins. Co., 
App., 32 So 2d 633—Harris v. Rig¬ 
by, App., 29 So.2d 805—Howell v. 
Robinson, 130 So. 666, 14 La.App. 
632. 

Mass.—Perry v. Pianowski, 5 N.E.2d 
424, 296 Mass. 314. 

Minn— Nicol v. Geitler, 247 N.W. 8, 
188 Minn. G9. 

Mo—Robinson v. Mayer, App., 94 S. 
W.2d 1067. | 

N.M —Greenfield v. Bruskas, 68 F.2d 
921, 41 N.M. 346. 

N.Y—Shepard v. Peck, 5 N.Y.S.2d 
865, 254 App.Div. 421. 

Tex.—Adams v. Sie Kerman, Civ. 

App., 197 S.W.2d 506. 

Sola cause 

La—Hollabaugh-Seale Funeral Home 
v. Standard Acc. Ins. Co , App., 32 
So. 2d 616—Seale v. Stephens, Em¬ 
ployers Cas. Co., Interveners, App., 
24 So.2d 651, affirmed 29 So.2d 65, 
212 La. 1068—Lively v. State, App., 
15 So.2d 617—Sibille v. Highway 
Ins. Underwriters, App., 12 So 2d 
625, followed in 12 So.2d 631—Hem- 
merling v. Owners* Automobile Ins. 
Co., App., 151 So. 676. 

Ohio.—Schaar v. Blosser, App., 35 N. 
E.2d 846. 

Utah.—Cederloff v. Whited, 169 P.2d 
777, 110 Utah 45. 

Va.—Mauser v. Hebb, 48 S.E.2d 257, 
187 Va. 876. 

Wis.—Wendt v. Fintch, 292 N.W. 890, 
235 Wis. 220. 

Contributing cause 

Ill.—Jung v. Dixie Greyhound Lines, 
68 N.E.2d 627, 389 Ill.App. 361. 

Failure to indicate intention 

Cal.—Schomer v. R. L. Craig Co., 31 
P.2d 396, 137 Cal.App. 620—Glaldini 
v. Russell, 25 P.2d 845, 134 Cal. 
App. 524. 

La.—McDonald v, Zurich General 
Acc. & Liability Ins. Co., App., 25 
So.2d 923—Parnell v. Sneed & 
Sneed, 129 So. 389, 14 La.App. 108. 
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Wis—Stenson v. Schumacher, 290 N. 
W. 285, 234 Wis. 19. 

83. Ala—Watt v. Combs, 12 8o.2d 
189. 244 Ala. 31. 145 A L R 667. fol¬ 
lowed in 12 So 2d 197. 244 Ala. 39. 

WIh.—M onsos v. Euler, 256 N.W. 630, 
216 Wis. 133. 

84. Ariz.—Herzberg v. White, 66 P. 
2d 253, 49 Ariz. 313. 

Cal.—Miller v. Lyons, 252 P. 330, 200 
Cal 232—Williams v. McDowell, 89 
P.2d 155, 32 Cal.App.2d 49. 

Conn.—Block v. Pascuccl, 149 A. 210, 

111 Conn. 58. 

D.C.—Bullock v. Dahlstrom, Mun. 
App., 46 A.2d 370. 

Ill.—Belcher v. Citizens Coach Co., 
64 N.E 2d 747, 327 Ill App. 618— 
Mayhak v. Edward J. Meyers Co., 
28 N.E 2d 343, 306 Ill.App 284. 

La.—St. Pierre v. National Casualty 
Co., App., 2 So 2d 93. 

Minn.—Ball v. Gessner, 240 N.W. 100, 
185 Minn. 105. 

Mo—Weber v. Evans, App., 15 S.W. 
2d 370. 

Tex.—Safeway Stores of Texas v. 
Webb, Civ.App., 164 S.W.2d 868, er¬ 
ror refused. 

Vt.—Packard v. Quesnel, 22 A.2d 164, 

112 Vt. 175. 

Wis.—Walker v. Kroger Grocery & 
Baking Co.. 252 N.W. 721, 214 Wis. 
519, 92 A.L.R. 680—Felix v. Soder- 
berg, 240 N.W. 836. 207 Wis. 76. 

Double parking 

Cal.—Harrison v. Gamatero, 125 P 
2d 904, 52 Cal.App.2d 178—McKay 
V. Hedger, 34 P.2d 221, 139 Cal.App. 
266—Lucke v. Pacific Electric Ry. 
Co., 19 P.2d 263, 129 Cal.App. 707. 

85. Cal.—Callison v. Dondero, 124 P. 
2d 852, 61 Cal.App.2d 403—Woods v 
Walker. 124 P.2d 844, 61 Cal.App.2d 
307—McNown v. Pacific Freight 
Lines, 122 P.2d 682, 60 Cal.App.2d 
221 . 

La.—Coffey ▼. L&lanne, App., 20 So.2d 
614, opinion adhered to 24 So.2d 
658. 

Mass.—Prout v. Mystic Motor 
Transp. Co., 68 N.E.2d 121, 317 
Mass. 349—Cutler v. Johansson, 28 
N.E.2d 529, 306 Mass. 466. 

Minn.—Duff v. Bemldji Motor Service 
Co., 299 N.W. 196. 210 Minn. 456. 
N.H.—Putnam ▼. Bowman, 195 A. 
865, 89 N.H. 200. 

Tex.—D. & H. Truck Line v. Hopson, 
Civ.App., 4 S.W. 2d 1018, error re¬ 
fused. 

8* U.S.—Van Wie v. U. S., D.C. 

Iowa, 77 F.Supp. 22. 

Cal.—Malinson v. Black, 188 P.2d 
788, 83 Cal.App.2d 375. 
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or regulations generally. 87 

Evidence has also been held sufficient to show 
that the injuries were proximately caused by neg¬ 


ligence or other misconduct in driving on the wrong 
side of a street or highway, 88 disregarding a traffic 
signal, 89 operating the vehicle while intoxicated, 90 


Ill.—Howard v. Ind, 50 N.E.2d 70S, 
320 Ill.App. 338. 

Iowa.—Hunter v. Irwin, 263 N.W. 84, 
220 Iowa 603. 

Me.—Stairs v. Quincy, 27 A.2d 911, 
139 Me. 133. 

N.J.—Henderson v. Abbotts Alderney 
Dairies. 156 A. 20, 9 N.J.Misc. 802. 
N.M.—Bunton v. Hull, 177 F.2d 168, 
51 N.M. 5. 

Ohio.—Peltier v. Smith, 66 N.E.2d 
117, 78 Ohio App. 171—Hayhurst v. 
Embrey, App, 65 N.E 2d 660. 

Tex.—Dedear v. James, Civ.App., 172 
S.W.2d 635, error refused. 

Vt.—Gregolre v. Willett, 8 A.2d 660, 
110 Vt. 469. 

Wash.—Angelo v. Lawson, 173 P.2d 
124, 26 Wnsh.2d 198—Weaver v. 
MoClintock-Trunkey Co., Ill P.2d 
570, 8 Wash.2d 164 opinion adhered 
to 114 P 2d 1004, 8 Wash.2d 154. 
Wis.—Landskron v. Hartford Acci¬ 
dent & Indemnity Co., 6 N.W.L’d 
178, 241 Wis. 446—Kasper v. Koch- 
er, 4 N.W.2d 158, 240 Wis. 629. 

87. U S.—Jackson v. Blue, C.C.A.Va., 
152 F 2d 67. 

La—Dobrowolski v. Henderson, 130 
So. 237, 15 La.App 79. 

N.H.—Dube v. Bickford, 31 A.2d 64, 
92 N H 362. 

N.Y.—McMahon v. Purvis, 7 N.Y.S. 

2d 73. 255 App Div. 827. 

Va—Richmond Coca-Cola Bottling 
Works v. Andrews, 3 S.E.2d 419, 
173 Va. 240. 

Particular regulations 

(1) Requiring stopping at stop 
sign —Lindenbaum v. Barbour, 2 P. 
2d 161, 213 Cal. 277—Hodges v. Mc- 
Cullom, 117 P.2d 44, 47 Cal.App.2d 
41. 

(2) Regulating manner of making 
turns. 

Arias—City of Phoenix v. Mullen, 174 
P.2d 422, 65 Arlz 83. 

La.—Martin v. Toye Bros. Yellow 
Cab Co., App., 162 So. 257, reheard 
164 So. 175. 

Va.—Murray v. Smithson, 48 S.E 2d 
239, 187 Va. 759—Sanders v. New- 
some, 19 S.E.2d 883, 179 Va. 582— 
Walker v. Crosen, 191 S.E. 753, 168 
Va. 410. 

f3) Regulating speed. 

U.S.—Blaszyk v. Eastern Auto For¬ 
warding Co., C.C.A.N.Y., 134 F.2d 
600. 

Ind.—Dulln v. Long, 64 N.E.2d- 662, 
115 Ind.App. 94. 

La.—Burnett v. Cockrill, App., 145 So. 
398. 

42 C.J. p 1287 note 43 [a] (4). 

(4) Regulating right of way.— 
Rhodes v. Johnson, 299 P. 976, 163 
Wash. 54, followed in 299 P. 978, 163 
Wash. 701. 


(5) Parking regulation. 

U.S.—Jaggers v. Southeastern Grey¬ 
hound Lines, C.C.A.Tenn., 126 F.2d 
762. 

Cal.—Thompson v. Steveson, 126 P.2d 
127, 52 Cal.App.2d 250. 

Pa.—Community Fire Co. v. Penn¬ 
sylvania Power & Light Co., 92 Pa. 
Super. 304. 

88 . U.S.—Trucking, Inc., v. Krotzer, 
C.C.A.Ohio, 106 F.2d 447—Peach v. 
U. S, D.C.Pa., 75 F.Supp. 218— 
Sanders v. Leech, D.C.Fla., 64 F. 
Supp. 600. 

Anz.—Haas v. Morrow, 97 P.2d 204, 
54 Ariz. 455. 

Cal.—Scaletta v. Silva, 126 P.2d 898, 
52 Cal App.2d 730—Stetson v. 

Blum, 37 l J .2d 128, 1 Cal App.2d 593 
—Hill v. Peres, 28 T.2d 946, 136 
Cal.App. 132—Levy v. Berner, 293 
P 896, 110 Cal App 65 

DC—Shu v. Basinger, Mun.App., 57 
A.2d 295. 

Ga.—Jackson v Crimer, 24 S E.2d 603, 
69 Oa.App 18. 

Ill —Griflln v. Chioago-Rockford Mo¬ 
tor Exp., 76 NE 2d 528, 332 Til App. 
663—Powell v. Myers Sherman Co , 
32 N.E 2d 663, 309 Ill App. 12— 

Stahnke v. American Carloading 
Corporation, 31 N E 2d 323. 308 Ill 
App. 318—Suscmlehl v. Red River 
Lumber Co, 28 N E 2d 743, 306 Ill. 
App 430—Votrian v Quick, 271 Ill. 
App 259. 

Ind.—Keeshin Motor Express Co. v. 
Sowers, 48 N.E.2d 459, 221 Ind. 
440. 

Ky.—Southeastern Greyhound Lines 
v. Donohue, 182 S.W.2d 328. 298 
Ky. 139—Davidson v. RatlifTe, 126 
S.W.2d 827, 277 Ky. 371—Williams 
v. Farmer's Adm’x, 115 S.W.2d 689, 
273 Ky. 131. 

La.—Hardaway v. Hilbum, App., 34 
So.2d 283—Miller v. Hayes, App., 29 
So.2d 396—Ashey v. Kolb, App., 9 
So 2d 865—Cutrer v. Jones, App., 
9 So.2d 869—Gillespie v. Louisiana 
Long Leaf Lumber Co., App., 185 
So. 11C—Watson v. Hightower, 
App., 181 So. 612—Pitre Bros. v. 
Malbrough, App., 181 So. 84—Rog¬ 
ers v. Silver Fleet System of 
Memphis, App., 180 So. 446—Shaffer 
v. Southern Bell Telephone & Tele¬ 
graph Company, App, 160 So. 439, 
annulled 165 So. 651, 1S4 La. 158— 
Frye v. Interurban Transp. Co., 139 
So. 670, 19 La.App. 510—Pierce v. 
Leonard Truck Linos, 138 So. 199, 
18 La.App. 448—Hebort v. Cullom, 
136 So. 663, 17 La.App. 582—Felder 
v. Horn, 135 So. 121, 16 La.App. 603 
Allen v. Campbell, 134 So. 717, 17 
La.App. 139—Pruett v. Brantley, 
r27 So. 2, 13 La.App. 208—Goodson 
v. Schuster’s Wholesale Produce 
Co., 120 So. 689, 10 La.App. 486. 
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Mich.—In re Olney's Estate, 14 N.W. 
2d 574, 309 Mich. 65—Warwtek v. 
Blaokney, 261 N.W. 310, 272 Mich. 
231. 

Minn.—Peterson v. Miller, 235 N.W. 
15, 182 Minn. 532—Ilarrsch v. Brei- 
lien, 232 N.W. 710, 181 Minn. 400. 
N.Y.—Tonry v. De Paolo, 46 N.Y.S. 
2d 457, 267 App Div. 877, appeal de¬ 
nied 47 N.Y.S 2d 485, 267 App.Div. 
906. 

Tex—Collins v. Smith, Oiv.App., 170 
S W 2d 662, affirmed 175 S.W.2d 407, 
142 Tex. 36—Western States Gro- 
cerv Co v. Smith, Civ.App., 114 S. 
W2d 419. error dismissed. 

Wash.—Bernard v. Portland Seattle 
Auto Freight. 118 P.2d 167, 11 
Wash.2d 17—Dyer v. Wallner, 65 P. 
2d 1281, 189 Wash. 486—Di Denti v. 
Carrel, 1 P.2d 901. 164 Wash. 79. 
Wis.—Uren v. Pur ty Dairy Co., 32 
N.W.2d 615, 252 Wis 446, rehearing 
denied 33 NW.2d 213, 252 Wis. 446 
—Eberdt v. Muller, 2 NW.2d 367, 
2*10 Wis. 341, rehearing denied. 3 N. 
W.2d 763, 240 Wis. 341. 

-42 C.J. p 1237 note 43 [a] (3). 

Sole cause 

Cal.—De La Motte v. Rucker, 130 P. 

2d 444, 55 Cal.App 2d 226. 

Conn.—Sosnowski v. Lenox, 53 A.2d 
388. 133 Conn 624 

La—Thomas v. Stewart, App., 29 So. 
2d -604, followed in 29 So.2d 606 
and 29 So.2d 607—Coffov v. Baham. 
App., 29 So.2d 494—Williams v. 
Geo. A. Hormel & Co., App., 195 So. 
634—Do/.art v F. Strauss & Sons, 
App., 180 So. 664—Andrews v Fos¬ 
ter, App , 169 So. 103, amended 170 
So. 563. 

N.Y.—Brooks v. McNutt Auto Deliv¬ 
ery Co., 214 NY.S. 562, 126 Misc. 
730. 

Or—Wilson v. Bittner, 276 P. 2 68, 
129 Or. 122, 64 A.L R. 132. 

Wash.—Kellerher v. Porter, 189 P. 
2d 223, 29 Wash.2d 650—Purdie v. 
Brunswick, 146 P.2d 809, 20 Wash. 
2d 292. 

W.Va.—Marshall v. Conrad, 191 S.E. 
553, 118 W Va. 321. 

Contributing cause 

Ill.—Hirmng v. Contracting & Ma¬ 
terial Co., 38 N.E.2d 793, 312 III. 
App. 655 

Md.—MoClenny v. Przyborowski, 32 
A.2d 365, 182 Md. 95. 

Wis.—Quinnell v. Bowen, 16 N.W.2d 
415, 216 Wis 16—Piesik v. Deuater, 
11 N.W.2d 358, 243 Wis. 598. 

Wyo.—Johnston v. Wortham Ma¬ 
chinery Co., 151 P.2d 89, 60 Wyo. 
301. 

89. Va.—Dickens v. Goode, 42 S.B.2d 
863, 186 Va. 388. 

190. U.S.—Heald v. Milburn, C.C.A. 
Ill., 125 F.2d 8, certiorari denied 
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Overloading,*! failure to signal intention to start, i tain proper speed or control.* 3 

stop, back, or change course,* 2 or failing to main- | Evidence has also been held sufficient to show 


Mllburn v. He&ld, <62 S.Ct. 1267. 316 
U.3. 681, 86 L.Ed. 1754, and 62 S.Ct. 
1268, 316 U.S. 681, 86 L.Ed. 1754. 
Cal.—Kroplin v. Huston, 179 P.2d 
575, 79 Cal.App.2d 332—Smith v. 
Baker, 57 P.2d 960. 14 Cal.App.2d 
10—Noble v. Key System, 51 P.2d 
887, 10 Cal.App.2d 132—Guisti v. 
Carlottl, 60 P.2d 88, 9 Ckl.App.2d 
686. 

La.—Orphey v. Sutton. App., 8 So. 2d 
766, followed in Mitchell v. Sutton, 
$ So.2d 769 and Andrus v. Sutton, 
S So.2d 770—Bass v. Burnley, App., 
193 So. 300—Allen v. Metropolitan 
Casualty Ins. Co. of New Tork, 
App., 190 So. 163. 

Tex.—Pe veto v. Smith, 183 S.W.2d 
572, 184 Tex. 308. 

91. Conn.—Wells v. Lavitt, 160 A. 
617, 116 Conn. 117. 

9ft. Cal.—Pewitt v. Riley, 163 P.2d 
873, 27 Cal.2d 310. 

Conn.—Rivkln v. Gouveia, 34 A.2d 
634, 130 Conn. 378—McDowell v. 
Federal Tea Co, 23 A.2d 512, 128 
Conn. 437—Do Munda v. Loomis, 16 

A. 2d 578, 127 Conn. 313—Viggiana 
v. Connecticut Co., 191 A. 96, 122 
Conn. 614. 

Ga.—Co-op Cab Co. v. Preston, 21 S. 

B. 2d 261, 67 Ga.App. 580. 

Ill.—Beard v. Zindars, 25 N.E.2d 136, 
303 Ill.App. 337. 

Ind.—Drewrys Limited, U. S. A. v. 
Crippen. 44 N.E.2d 100*6, 113 Ind. 
App. 120. 

La.—Fitch v. Brice, App., 29 So. 2d 
196—Mallard v. State, App., 194 
So. 447. 

Okl.—Smith v. Rohl, 126 P.2d 61, 190 
*Okl. 603. 

Pa.—Collichio v. Williams. 166 A. 857, 
311 Pa. 663. 

Tex.—Le Master v. Fort Worth 
Transit Co., 160 S.W 2d 224, 138 
Tex, 512—Wells v. Ford, Civ. App., 
118 S.W.2d 420, error dismissed— 
O. K. Theater Corporation v. Keh- 
meyer. Civ.App., 116 S.W. 2d 986, er¬ 
ror dismissed. 

93- U.S.—Blaszyk v. Eastern Auto 
Forwarding Co., C.C.A.N.Y., 134 F. 
2d 600—Atlantic Greyhound Cor¬ 
poration v. Loudermllk, CC.A.Ga., 
110 F.2d 596—Bickley v. U. S., D. 

C. S.C., 77 F.Supp. 454. 

Cal.—Backus v. Sessions, 110 P.2d 51, 
17 C&1.24 380—Flores v. Fitzgerald, 
268 P. 369, 204 Cal. 374—Rodriguez 
v. Savage Transp. Co., 176 P.2d 87, 
77 Cal.App.2d 162—McDougall v. 
Morrison, 130 P.2d 149, 65 Cal.App. 
2d 92—Me Wane v. Hetherton, 125 
F.2d 86, 61 Cal.App.2d 608—Haas v. 
Jones, 85 P.2d 579, 29 Cal.App.2d 
660—Hilbert v. Olney, 61 P.2d 
941, 17 Cal.App.2d 135—Smith v. 
Schwartz, 67 P.2d 1386, 14 Cal.App. 
2d 160—State Compensation Ins. 
Fund V. Dalton, 66 P.2d 962, 18 


Cal.App.2d 284—Laubscher v. 
Blake, 46 P.2d 836, 7 Cal.App.2d 
376—Patania v. Yellow-Checker 
Cab Co., 283 P. 296, 102 Cal.App. 
■600—Davis v. Brown, 267 P 754, 92 
Cal.App. 20. 

Colo.—Dobbs v. Sugioka, 185 P.2d 784, 
117 Colo. 218. 

Conn.—Fogarty v. E. J Kelley Co., 7 
A 2d 851, 125 Conn 605—Palmer v. 
R. & H. Pant Co., 167 A. 94, 117 
Conn. 124. 

Fla.—Florida Motor Lines v Casad, 
124 So. 180, 98 Fla 720, followed 
in 124 So. 181, 98 Fla. 726. 

Ga.—Claxton v. Hooks, 23 S E 2d 101, 
68 Ga.App. 383. 

Ill.—Winson v. Fischer, 77 N E 2d 
48, 333 Ill.App. 222—Crisler v. Za- 

, hart, 47 N E 2d 642, 318 Ill.App 
220—O'Neal v. CafTarello, 25 N.E 
2d 534. 303 Ill.App. 574 

Ind.—-Conner v. Jones, 69 N.E 2d 577, 
116 Ind App. 66ft, rehearing denied 
60 N.E.2d 634, 115 Ind App. 660 
—Dulin v. Long, 54 N.E 2d 652, 
115 Ind.App. 94—Acton v. Lowery, 
34 N E 2d 972, 109 Ind App 581. 

Kan.—Schrooder v. Ne’son, 139 F 2d 
86S, 157 Kan. 320—McCoy v Flem¬ 
ing, 113 P.2d 1074, 153 Kan. 780 

Ky.—Pickering v. Simpkins. Ill S 
W.2d 650, 271 Ky. 288—Hunt v 
Whitlock’s Adm’r, 82 S W 2d 364, 

* 259 Ky. 286. 

La—Law v. Oslo land, 3 So 2d 680. 
198 La. 421—Chandler v SentHl, 
App., 35 So 2d 260—Till lor v 
Humphries, App, 34 So 2d 637— 
Hardaway v. Hilburn, App, 31 So. 
2d 283 — Rachal v. Balthazar, App, 
32 So 2d 483 — Tatum Bros v Her¬ 
rin Transp Co , App , 29 So 2d 799 
—Ruhonstein v. American Fidel¬ 
ity & Cas Ins Co , App., 22 .So 2d 
862—iilanke v Miranno, App, 11 
So.2d 264—Camden Fire Tns Ass’n 
v. Fontenot, App, 11 So 2d 99— 
Cottons, Inc , v. Sullivan, Long & 
Hagerty, App, 10 So 2d GOG—Si¬ 
mon v. Harrison, App., 200 So 476, 
followed in 200 So. 481—Harrelson 
v. McCook, App., 198 So 532— 
White v. American Employers Ins. 
Co., App., 197 So. 803—McDanoll 
v. Hargrove, App., 197 So 292— 
Brunning v. Brock, App., 191 So. 
551—Shirley v. Caldwell Bros. & 
Hart, App., 183 So. 581—Borman 
v. Lafargue, App., 183 So. *548— 
Jacobs v. Brooks, App., 182 So. 
349—Session v. Kinchen, App., 178 
So. >635—Fuld v. Maryland Casu¬ 
alty Co., App., 178 So. 201, followed 
in 178 So. 205 and 178 So. 206— 
Tircult v. Isom, App., 169 So. 98 
—Penton v. Fisher, App., 155 So. 
35, followed in Entrevia v. Fish¬ 
er, 1*55 So. 41 and Nettles y. Fish¬ 
er, 155 So. 41—Ball v. Greyhound 
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Vans, App., 154 So. 650—Inge v. 
Ellis, App., 144 So. 625—McNabb 
v. Dugas, App., 142 So. 174—Dyer 
v. Warwick, 140 So. 254, 19 La.App. 
354—Allen v. Campbell, 134 So. 
717, 17 La.App. 139—Schlesinger 
v. Foote, 131 So. 717, 14 La.App. 
467— Wittenberg v. Massey, 181 So. 
708, 14 La.App. 488—Wald v. Board 
of Com'rs of Port of New Orleans, 
124 So 701, 14 La App. 337. 

Me —Plante v. Canadian Nat. Rys., 
23 A 2d 814. 138 Me 215. 

Mass — Shea v. Butler, 53 NE 2d 678, 
315 Maas 523—Tookmanian v. Fan¬ 
ning. 31 NE 2d '536, 308 Mass. 162 
—Campbell v. Cairns, 20 N E 2d 
427. 302 Mass 584—Marshall v. 

Carter, 17 N.E 2d 205, 301 Mass. 
372 

Mich—Thomas v. Parsons, 270 N. 
W. 296, 278 Mich. 276—Harding v. 
Blankenship. 264 N.W. 312, 274 

Mich. 118—Collins v. Hull, 240 N. 
W. 37, 256 Mich 507 
Minn—Berlin v. Kohlas, 236 N.W. 
307. 183 Minn. 278 

Miss.—Terry v. Smylle, 133 So. 6*62, 
161 Miss 31. 

Mo—Cox v. Reynolds, App., 18 S.W. 
2d 575—Irwin v. McDougal, 274 
SW. 923, 217 Mo App 615. 

Neb—McKinney v Wlntcrsteen, 241 
NW 112, 122 Neb 679 
N M.—Stalcup v. Ruzic, 185 T.2d 298, 
51 NM 377. 

N.Y.—Allen v. Stokes, 23 N Y S 2d 
443, 260 App Div. 600, reargument 
denied 24 N.Y S.2d 994, 260 App. 
Div. 1007. 

Pa —Huey v. Blue Ridge Transp 
Co, 39 A.2d 602, 350 Pa 488— 
KotlikofT v. Master, 27 A 2d 35, 345 
Pa. 258—Petri v. Pittsburgh Rye. 
Co, 195 A. 107, 328 Pa. 396 
R I.— Barrows v. Neary, 191 A. 721, 
58 R I. 153. 

Tenn.—Hoover Lines v. Whitaker, 
120 S.W.2d 983, 22 Tenn.App. 223 
—American Trust & Banking Co. 
v. Parsons, 108 S.W.2d 187, 21 

Tenn.App. 202. 

Tex.—Giannukes v. Sflris, 81 S.W.2d 
999, 125 Tex. 354—Molter v. Mad¬ 
den, Civ.App., 207 S.W.2d 984— 
Barron v. James, Civ. App., 198 
S.W.2d 245, reversed on other 
grounds 198 S.W.2d 256, 145 Tex. 
283—Wren v. Wilburn, Civ.App., 
182 S.W. 2d 1007, error refused— 
Newlin v. Smith, Civ.App., 142 6. 
W.2d 310, reversed on other 
grounds 150 S.W.2d *233, 136 Tex. 
260—Bantuelle v. Evans, Civ.App., 
139 S.W.2d 283—Fuller v. Texas 
Park Lot, Civ.App., 133 S.W. 2d 
605—Porter v. Liberty Film Lines, 
Civ.App., 127 S.W.2d 480, reversed 
on other grounds Liberty Film 
Lines v. Porter, 146 fi.W.2d 982, 
136 Tax. 49;—Western States Gro- 
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that injuries were proximately caused by negli- I or traversing an intersection, 9 * or in improperly 
gence or other misconduct in improperly entering | 


eery Co. t. Smith, Clv.App., 114 
S.W. 3d 419, error dismissed—Thur¬ 
man v. Chandler, Clv.App, 52 S.W. 
2d 315, reversed on other grounds 
81 0.W.2d 489, 125 Tex. 34—Wright 
v. Maddox, Clv.App., 288 S.W. 580. 

Vt.—Nicholson v. Twin State Fruit 
Corporation, >29 A.2d 819, 113 Vt. 
59. 

Va.—St a] lard v. Atlantic Greyhound 
Lines, 192 S E. 800, 169 Va. 223 

Wash.—Hardman v. Younkers, 131 
P.2d 177, 15 Wash.2d 483, 151 A. 
L.R. 868—Barlow v. Dereiko, 63 
P.2d 371, 188 Wash. 495. 

Wls.—Dinger v. McCoy Transp. Co., 
29 N.W.2d 60, 251 Wis 265 —Zeine- 
mann v. Gasser, 29 N W 2d 49, 251 
Wis. 238—Kleiner v. Johnson, 23 
N.W.2d 46'7, 249 Wis. 148—Barrus 
v. Duxstad. 20 N.W 2d 648, 247 
Wls. 647—Kasper v. Kocher, 4 N. 
W 2d 158, 240 Wis 629—Post v. 
Thomas, 3 N.W 2d 344, 240 Wis 
1619—Bohren v. Lautensch ager, 1 
N.W.2d 792, 239 Wls. 400—Duamp 
V. Feltus, 283 NW. 299, 229 Wis 
655—Forbes v. Forbes. 277 N.W. 
112, 226 Wls. 477—Baird v Ed¬ 
monds. 276 N.W. 306, 226 Wis 209 
—Wright v. Buckley, 235 N W 
417, 204 Wis. 620, rehearing denied 
and mandate amended, 236 N.W. 
378, 204 Wis. 520—Praqch v. 

Prasch, 228 N.W, 745, 200 Wis. 
353. 

42 C.J. p 1237 note 43 [a] (5), (7). 

Sole cause 

US—Peach v. IT. S., DC Pa, '75 F 
Supp. 218—Hebert v. U. S.. D C. 
La., 39 F Supp. 267 

Cal.—Dorr v. Rehkopf, 95 P 2d 461, 
35 Cal.App.2d 366—Laubscher v. 
Blake, 46 P.2d 836, 7 Cal.App 2d 
376. 

Conn.—Sosnowski v. Lenox, 53 A 2d 
388, 133 Conn. <624—Duggan v. Bv- 
rolly Transp. Co., 185 A. 85, 121 
Conn. 372. 

Ga.—Jackson v. Crlmer, 24 S E.2d 
603, 69 Ga.App. 18. 

La.—Mason v. Price, App., 82 &o.2d 
853—Droddy v. Southern Bus 
Lines, App., 26 So.2d 761—Mure 
v. Chambley, App., 16 So.2d 276— 
Phillips v. New Amsterdam Cas¬ 
ualty Co., App., 6 So.2d 96—Pen- 
dola v. State, App., 4 So.2d 28, fol¬ 
lowed in Lococo v. State, 4 So. 2d 
82—Goynes v. St. Charles Dairy, 
App., 197 So. 819—Ayres v. Wyatt, 
App., 185 So. 84—Lambert v. Con¬ 
rad, App., 152 So. 93—Bethancourt 
V. Bayhi, App., 141 So. Ill— 
Laughlin v. Sullivan, 131 So, 687, 
14 La»App. 491—Jacoby v. Galla- 
her, 126 So. 86, 12 La.App. 477. 

N.Y.—Naylon v. State, 40 N.Y.S.2d 
587. 

Ohio.—Meuer v. Doerflein, 9 N.E.2d 
848, 53 Ohio App. 586. 


Okl.—Eagle-Pic her Mining & Smelt¬ 
ing Co. v. Drinkwine, 141 F.2d 66, 
192 Okl. 6*62. 

Tenn.—Young v. City of Nashville, 
176 S.W.2d 377, 2-6 Tenn App. 658. 

Wash—Kellerher v. Porter, 180 P. 
2d 223, 29 Wash.2d 650. 

Wis—Klas v. Fenske, 22 NVW.2d 
596, 248 Wis. 534. 

Contributing cause 

Cal.—Adr an v. Guyette, *58 P.2d 988, 
14 Cal.App.2d 493—Quatac’ier v. 
Hutton, 292 P. 140, 108 Cal App. 
606. 

Ga—Patterson v. Jones, 176 S.E. 
110, 49 Ga App 515. 

Ill —Jung v. Dixie Greyhound TJnes, 
68 N.E.2d 627, 329 Ill.App 361. 

La.—Smythe v. Great American In¬ 
demnity Co., App., 35 So 2d 267— 
Scott v. Richard, App.. 24 So.2d 
175, followed in 24 So.2d 180 and 
24 So.2d 179—Farnet v. PcCuers, 
App , 195 So 797, rehearing denied 
196 So. 538—rugh v. Henri tzy, 
App, 161 So. 668. 

Md.—McClenny v. Przyborowski, 32 
A 2d 365, 182 Md 95 

Mich—Murphy v. Sinen, 274 N.W. 
790, 281 Mich 274. 

Mo—Goggin v. Schoening, App., 199 
S W 2d 87. 

N.Y.—McIntyre v. Fisher, 33 N.Y.S. 
2d 738, 263 App Div. 1048, affirm¬ 
ed 45 N.E2d 335, 289 N.Y. 689. 

Va.—Murray v. Smithson, 48 S.E.2d 
239, 187 Va. 759—Hague v. Val¬ 
entine, 28 S.E.2d 720, 182 Va. 256 
—Nicholson v Garland, 158 S E. 
901, 154 Va. 745. 

Wyo—Kaan v. Kuhn, 187 P.2d 138. 

Approaching or negotiating Intersec¬ 
tion 

Ark—Lnda v. Raines, 100 S.W.2d 
973, 193 Ark. 513 

Cal.—Pruitt v. Krovitz, 139 P.2d 992, 
59 Cal App.2d 666—Armer v. Dor- 
ton, 123 P.2d 94, '50 Cal.App.2d 
413—Finley v. Steiner, 104 F.2d 
819, 40 Cal.App 2d 331—Evans v. 
Mitchell, 38 P.2d 437, 2 Cal.App.2d 
702—Hill v. Fresno County, 85 P. 
■2d 593, 140 Cal.App. 272. 

Conn—Ingeneri v. Makris, 37 A.*2d 
865, 131 Conn. 77—Estabrook v. 
Main, 147 A. 822, 110 Conn. 271. 

Iowa.—Schlotterbeck v. Anderson, 26 
N.W.2d 340, 238 Iowa 208. 

La.—Golden v. Creole Delicacies, 
App, 28 So.2d 99—Davilla y. New 
Orleans Public Service, App., 18 
So.2d 357—Olano v. Leathers, App., 
2 So 2d 486—O’Conner v. Massa¬ 
chusetts Bonding & Insurance Co., 
App., 2 So.2d 234—Morris v. Clark, 
App., 199 So. 437—Tassin v. 

Downs, App., 190 So. 232—Ford v. 
Brewer, App., 186 So. 905—Stelly 
v. Prather, App., 182 So. 171— 
Wenholz v. New Amsterdam Cas¬ 
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ualty Co., App., 181 So. 222 —Smith 
v. City of Alexandria, App., 173 
So. 737—Martin v. Toye Bros. Yel¬ 
low Cab Co., App., 162 So. 257, re¬ 
heard 164 So. 175—McNeil v. Boag- 
ni, App., 153 So. 352—Loewenberg 
v. Fidelity Union Casualty Co., 
App., 147 So. 81—Truxillo v. Do 
Lerno, App., 146 So. 71—Murphy 
v. Hartley, App., 144 So. 785, fol¬ 
lowed Hartley v. Murphy, 144 So. 
788—Harrison v. Shreveport Yel¬ 
low Cab Co., App., 142 So. '724— 
Fossier v. D. H. Holmes Co, 139 
So 709, 19 Ln..App. 434—Genovese 
v. Krebs, 138 So. 470, 18 La.App. 
639—Hebert v. Cullom, 136 So. 663. 
17 La.App. 582—Denham v. Tay¬ 
lor, 131 So. 614, 1'5 La.App. 545. 
rehearing denied 132 So. 372, 19 
La. App. 814—Chenevert v. Kim¬ 
ball, 129 So. 233, 14 La.App. 83— 
White v. Thomas Egan's Sons, 123 
So. 129, 10 La.App. 780. 

N.Y.—Marks v. Thompson, 1 N.Y.S. 
2d 215. 

Okl.—Poston v. Alexander, 132 P.2d 
343, 191 Okl. 653. 

S.D.—Loffer v. Witte, 28 N.W.2d 698. 

Tenn.—Tri-State Transit Co. of Lou¬ 
isiana v Duffey, 173 S.W.2d 70-6, 
27 Tenn.App 781. 

Tex.—Sherwin-Williams Co. of Tex¬ 
as v. Delahoussaye, Clv.App., 124 
S.W.2d 870, error dismissed— 
Meeker v. Teer, Civ App., 122 S.W. 
■2d 338, error dismissed. 

Wash.—Hauswirth v. Pom-Arleau, 
119 P 2d 674, 11 Wash.2d 354— 
Tiosevig v. Wilbourne, 74 P.2d 489. 
193 Wash. 21—O’Neil v. Wllshjre, 
57 P.2d 1254, 186 Wash. 276—Mar¬ 
tin v. Brantigam, 38 P.2d 1007, 
180 Wash 60—Thompson v. Fiori- 
to. 9 P 2d 789, 167 Wash. 495, re¬ 
heard 12 P.2d 1119, 167 Wash. 496 
—Rhodes v. .Tohneon, 299 P. 976, 
163 Wash. 54, followed in 299 P. 
978, 163 Wash. 701. 

Wis.—Jacobson v. Bryan, 12 N.W.2d 
789, 244 Wis, 359—Ready v. Hafe- 
man, 300 NW. 480, '239 Wis. 1— 
Lurie v. Nickel, 289 N.W. 686, 233 
Wis. 420—McGill v. Baumgart, 288 
N.W. 799, 233 Wis. 86—Zlemke v. 
Faber, 266 N.W. 217, 221 Wis. 512. 

While drunk 

Ark.—Allen v. Roes, 138 S.W.2d 409. 
200 Ark. 104. 

Cal.—Johnson v. Johnson, 139 P.2d 
33, 69 Cal.App.2d 375. 

94. U.S.—U. S. v. Goldman, D.C.Pa., 
61 F.Supp. 315. 

Cal.—Heilman v. Maher, App., 193 
P.2d 506. 

Ill.—Roberts v. Cipfl, 40 N.E.2d 329, 
313 Ill.App. 373. 

La.—Glen Falls Ins. Co. v. Copeland, 
App., 28 So.2d 145—Butler v. 
O'Neal, App., 24 So.2d 753— Neel v. 
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entering or traversing a bridge,® 8 
consisting of a failure to give 
proach,® 6 intrusting a vehicle to 

Massachusetts Bonding 1 A Insur¬ 
ance Co. f App., 18 So.2d 393—Tan-; 
ey v. White Top Cabs, App., 2 So. 
2d 281—Pols© v. Flynn, App., 200 
So. 160—Pier v. Entravla, App., 195 
So. 124, followed in Bankston v. 
Entravla, 195 So. 127 and Chavers 

V. Entravla, 195 So. 127—Vince v. 
Burns, App., 192 So. 735—Gares v. 
Abate, App., 189 So. 166—Wenholz 
v. New Amsterdam Casualty Co., 
APP., 181 So. 222—Anderson v. 
Lo itslana Power & Light Co., App., 
180 So. 243—Balsamo v. Hall, App., 
170 So. 402—Tirouit v. Isom, App., 
169 So. 98—McCormick A Co. v. 
Cauley, App., 168 So. 783—Schmidt 
6b Zeigler, Limited, v. Carroll. App., 

161 So. 785—Harrison v. Shreve¬ 
port Yellow Cab Co., App, 142 So. 
724. 

Me.—Bussell v. Nadeau. 29 A.2d 916, 
189 Me. 286—Willwerth v. Free¬ 
man, 186 A. 428, 134 Me. 499. 
Mass.—Hennessey v. Moynihan, 172 
N.E. 93, 272 Mass. 16>5. 

Mich.—Knaggs v. Lewis, 283 N.W. 
637, 287 Mich. 431—Leader v. Stra- 
ver, 270 N.W. 280, 278 Mich 234. 
Minn.—Duncanson v. Jeffries, 263 N. 

W. 92, 195 Minn. 347. 

N.H.—Moran v. Dumas, 18 A.2d 763, 
91 N.H. 336. 

Ohio.—Connors v. Dobbs, 66 N.E.2d 
546, 77 Ohio App 247 
Pa. —Curry v. J. M. Willson & Sons, 

162 A. 746, 801 Pa. 4*67—Gaskill v. 
Mel el la, 18 A.2d 456, 144 Ta.Super. 
78. 

21.1.—Fournier v. Goulet, 26 A.2d 480, 
68 R.I. 63. 

Tex.—Spears Dairy v. Davis, Civ. 

App., 124 S.W.2d 159. 

Wash.—O'Neil v. Wilshire, 67 P.2d 
1254, 186 Wash. 276. 

Wis.—Meyer v. Niedhoefer & Co., 
261 N.W. 237, 213 Wis. 389. 

Wyo.—Christensen v. McCann, 282 P. 

1061, 41 Wyo. 101. 

Tailors to yield right of way 
Col.—Hill v. Fresno County, 35 P.2d 
698, 140 Cal.App. 272. 

Conn.—Decker v. Roberts, 32 A.2d 
€51, 120 Conn. 174. 

La.—Tatar v. Munson, App., 161 So. 
861—Fossler v. D. H. Holmes Co., 
189 Bo, 709, 19 La.App. 434—Geno¬ 
vese v. Krebs, 138 So. 470, 18 La. 
App. 639—McMahon v. Halsall, 137 
So. 630. 18 La.App. 1. 

Wash.—Boyle v. Lewis, 193 P.2d 332 
—Mahoney v. Canafax, 162 P.2d 
9,08, 28 Wash.2d 869. 

Wis.—Schemm v. Bruch, 29 N.W. 2d 
€6, 261 Wis. 229. 

Sole cause 

La.—Mason v. Price, App., 32 So 2d 
858—Dickinson v. Long Springs 
Lumber Co., App., 88 So.2d 407— 


by negligence driver,® 7 falling 
warning of ap- proper lookout. 99 
an incompetent Evidence held 

Kopcso v. Aiello, App., 82 So.2d 
99, followed in 32 <So.2d 101 and 32 
So.2d 102—Perkins v. Rusciana, 
App., 29 So 2d 632. 

N.J.—Oliver v. Leonardo, 61 A 2d 
329, 135 N.J.Law 210—Iseldyko v. j 
Goldfarb, 22 A 2d 353, 127 N J.Law 
291—Warshawsky v. Liebowitz, 
1*55 A. 780, 9 N.J.Misc. 629. 

Va—Brown v. Wallace, 35 S.E.2d 
793, 184 Va. 570. 

Wift.—Ziemke v. Faber, 266 N.W. 

217, 221 Wis 512. 

Contributing cause 

Ark—Willhanks v Laster, 199 S W. 

2d 602, 211 Ark. 88 | 

Cal.—Truitner v. Knight, 257 P. 447, 
Becond case, 83 Cal App 664. 

La—Navarrette v. Joseph L^uphlin, 
Inc., App., 20 So 2d 313. reversed 
on other grounds 24 So 2d 672, 209 
, La 417. 

Miss.—Baird v. Harrington, 80 So.2d 
82. 

R. I.—Dietz v. United Electric Rys. 

Co., 21 A.2d 277, 67 R.I. 161. | 

95. Ala —Christ v. Spizrrvan, App., 
35 So 2d 568. 

La—Hadrick v. Burbank Cooperage 
Co., App., 177 So. 831 
Tenn.—Texas Co. v. Ingram, 64 S.W. 

2d 208, 16 Tenn App. 267. 

Vt.—Page v. McGovern, 3 A 2d 543, 
110 Vt 166. 

Wis.—Elkey v. Elkey, 290 NW. 627, 
234 Wis 149, motion denied 292 N. 
W. 300, 234 Wis. 149. 

96. La.—Jacoby v. Gallaher, 12*6 So. 
86, 12 LftApp. 477. 

Mo.—Robinson v. Ross, App., 47 S.W. 
2d 122. 

Pa—La Posta v. Himmer, 55 A.2d 
751. 

Tex.—Barron v. James, Civ.App., 198 
S.W.2d 245, reversed on other 
grounds 198 £.W.2d 256—Temple 
Lumber Co. v. Living, Civ.App., 289 
S.W. 746. 

42 C.J. p 1237 note 43 [a] (8). 

97. Ga.—Crisp v. Wright, 192 S.E. 
390, 56 Ga.App. 338. 

S. C.—Nettles v. Your Ice Co., 4 S. 
E.2d 797, 191 S.C. 429. 

Defeotive car 

Tex.—Russell Const. Co. v. Ponder, 
186 S W.2d 233, 143 Tex. 412. 

98. Conn.—Potz v. Williams, 155 A. 
211, 113 Conn. 278. 

Ill.—'Secrist v. Raffloson, 62 N.E.2d 
36, 326 Ill.App. 489. 

99. U.S.—Foster v. St. Louis-San 
Francisco Ry. Co., D.C.Fla., 75 F. 
Supp. 809. 

Cal.—Gates v. McKinnon, 114 P.2d 
*576, 18 Cal.2d 179—Bedell v. Duni- 
ven, 174 P.2d 666, 77 Cal.App.2d 
145. 

Conn.—Griffin v. Fancher, 20 A.2d 95, 
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asleep,® 8 or failing to maintain a 


insufficient . On the other hand, 

127 Conn. 686, 134 A.L.R. 701— 
Fogarty v. E. J. Kelley Co., 7 A. 
2d 851, 125 Conn. 605. 

Ill.—McManaman v. Johns-Manvllle 
Products Corp. 72 N.E 2d 741, 331 
Ill.App. 178, affirmed 81 N.E.2d 137. 
400 Ill. 423 

Ind—Dulin v. Long. 54 N E 2d 652, 
115 Ind App 94—Davis v. Dondan- 
ville, 26 N.E 2d 568, 107 Ind.App. 
665. 

Ky—Alford v. Beaird, 192 S.W. 2d 
180, 301 Ky. 512. 

La—Law v Osterland, 8 So.2d 680. 
198 La. 421—Ingram v. State Farm 
Mut. Auto Ins. Co., App., 35 So 2d 
781—Butler v. Humphries, App., 34 
So.2d 637—Pitts v Hayes, App, 
27 So 2d 642—Nezat v. Generil 
Outdoor Advertising Co., App, 24 
So.2d 482—Hartford Fire Ins. Co 
v. Romero, App., 5 So 2d 208— 
O’Conner v. Massachusetts Bond¬ 
ing & Insurance Co., App, 2 So 2d 
234—Harrelson v. McCook, App , 
198 So. 532—White v. American 
Employers Ins. Co., App., 197 So. 
803—Tassin v. Downs, App., 190 
So 232—Barr v. Fidelity & Casu¬ 
alty Co. of New York, App, 188 
So. 621—Ford v. Brewer, App, 186 
So. 905—Shirley v. Caldwell Bros. 
& Hart, App., 183 So. 581—Borman 
v. Lafargue, App, 183 So. 648— 
Fuld v. Maryland Casualty Co, 
App., 178 So. 201, followed in 178 
So. 205, and 178 So. 206—Russell 
v. Taglialavore, App., 1*53 So. 44 
—Pugh v. Henritzy, App., 151 So. 
668—Loewenberg v. Fidelity Un¬ 
ion Casualty Co., App., 147 So. 81 
—Harris v. Rhea, App., 144 So. 
200—Synigol v. Oury, 134 So. 324, 
17 La.App. 163—Cavln v. Har.agnn, 
130 So. 137, 14 La App. 494—Swed- 
man v. Standard Oil Co. of Louisi¬ 
ana, 125 So. 481, 12 La.App. £59 
—Wald v. Board of Com’rs of Port 
of New Orleans, 124 So. 701, 14 La. 
App. 387. 

Mass.—Marshall v. Carter, 17 N.E.2d 
205, 301 Mass. 372. 

Mo.—Ritzheimer v. Marshall, App., 
168 S.W.2d 159. 

Mont.—Boepple v. Mohalt, 54 P.2d 
857, 101 Mont. 417. 

N.H.—Robbins v. Green, 42 A.2d 690. 
93 N.H. 384—Baker v. Salvation 
Army. 12 A.2d 514, 91 N.H. 1. 

Pa.—Volz v. Dresser, 28 A.2d 493, 
150 Pa.Super. 371. 

S.D.—Loffer v. Witte, 28 N.W.2d 698. 

Tex.—Mol ter v. Madden, Civ.App., 
207 S.W.2d 984—Barron v. James. 
Civ.App., 198 S.W.2d 245, reversed 
on other grounds 198 S.W.2d 256— 
Rojas v. Vuocolo, Civ.App., 177 S. 
W.2d 957, reversed on other 
grounds 177 S.W.2d 962, 142 Tex. 
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or leaving the vehicle in the highway, 6 violating a 
statute, ordinance, or regulation,® driving on the 
wrong side of a road or highway, 7 turning, 8 fail¬ 
ure to signal intention to stop, back, or change 
course, 9 failure to give warning of approach, 10 
failure to maintain proper lookout, 11 failure to 
maintain proper speed and control, 12 driving while 
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under the influence of liquor, 19 or overcrowding the 
•front seat. 14 

Equipment and lights. In particular cases evi¬ 
dence has been held sufficient to show that the in¬ 
juries were proximately caused by negligence or 
other misconduct with respect to lights, 15 brakes, 16 
or other equipment. 17 On the other hand, evidence 
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5. Minn.—Geisen v. Luce, 242 N.W. 
8, 185 Minn. 479. 

N.Y. —Reardon v. City of New Roch¬ 
elle. 272 N.Y.S. 399. 151 Misc. 812 
—N&ylon v. State, 40 N.Y.S.2d 587. 
Pa.—Ennis v. Atkin, 47 A.2d 217, 354 
Pa. 165. 

Va.—Dixon v. Einstein, 198 S.E 881, 
171 Va. 205. 

Wis.—Hoffmann v. Krause, 20 N.W. 
2d 54<6, 247 Wls. 565. 

6. Cal.—Wohlenberg v. Malcewlcz, 
133 P.2d 12, 56 Cal.App.2d 508— 
Werk v. Rehkopf, 96 P.2d 464, 35 
Cal.App.2d 356. 

La.—Bethancourt ▼. Bayhl, App.. 141 
So. 111. 

R.I.—Pimpare v. McNamara, 193 A. 
513, 68 R.I. 516. 

7. U.S.—O’Hara v. Dodge Bros., D. 
C.Nev., 35 F.Supp. 792. 

Iowa.—Scoville v. Clear Lake Bakery, 
239 N.W. 110, 213 Iowa 534. 

La.—Tucker v. Snyder, App., 30 So 2d 
160—Birdwell v. Gayle, 127 So. 404, 
13 La.App. 421. 

Md.—State, to Use of Balderston, v. 

Hopkins. IDG A. 91, 173 Md. 321. 
N.C.—Tysinger v. Coble Dairy Prod¬ 
ucts, 36 S.E.2d 246, 225 N.C. 717. 
Wis.—-Swinkels v. Wisconsin Michi¬ 
gan Power Co., 267 N.W. 1, 221 Wis. 
280. 

Sols cause 

La.—Thomas v Standard Acc. In-3. 
Co., App., 27 So.2d 394. 

fi. Conn.—Estabrook v. Main, 147 A. 
822, 110 Conn. 271. 

La.—Angelo v. Johns, 127 So. 95, 13 
La. App. 105. 

9l Cal.—De Vito v. Peterson, 25 P.2d 
19, 134 Cal.App. 100. 

Conn.—Ctarleglio v. Jonas, 167 A. 
828, 1X7 Conn. 665. 

III.—Barthelman v. Braun, 278 Ill. 
App. 384. 

Okl.—Eagle-Picher Mining & Smelt¬ 
ing Co. v. Drinkwine, 141 P.2d 66, 
192 Okl. 662. 

Tex.—Airline Motor Coaches v. 
Cleveland. 199 S.W.2d 847, refused 
no reversible error. 

ia Cal.—North v. Vinton, 61 F.2d 
950, 17 Cal.App.2d 214. 

III.—Wall v. Greene, 52 N.E.2d 303, 
321 Ill .App. 161. 

Iowa.—Lauxman v. Tisher, 239 N.W. 
675, 218 Iowa 654, followed In 

Jones V. Tisher, 239 N.W. 676. 

XL Tex.—Kindle v. Armstrong 
Packing Co.. Clv.App. f 103 S,W.2d 
471. 


Wis —Bourestom v. Bourestom, 285 
NW. 426. 231 Wis. 666—Zeller v. 
Zeller, 275 NW 908, 226 Wis 410 
—Watkins v. Watkins, 245 N.W. 
695, 210 Wis. 606—Balvoll v Pin- 
now, 208 NW. 466. 189 Wls 535. 

12. Cal —Gaston v. Hisashl Tsuru- 
da, 43 P.2d 355, 5 Cal App.2d 639. 

Kan.—Goodloe v. Jo-Mar Dairies Co , 
185 P.2d 158, 163 Kan 611. 

Ky.—Knecht v. Buckshorn, 25 S.W.2d 
727, 233 Ky. 329. 

La—McDonald v. Zurich General 
Acc. & Liability Ins. Co., App., 25 
So. 2d 923—Cox v. Louisiana Dept, 
of Highways, App., 25 So.2d 824— 
Bablngton v. Burris, App., 7 So.2d 
650—Hudgins v. Gage, App., 194 
So. 105, followed In Dance v. Gage, 
194 So. 108—Haley v. Black, App, 
152 So. 805—Carter v. Carraway, 
138 So. 143, 18 La.App 249. 

Miss.—Frazier v. Hull, 127 So. 775, 
157 Miss. 303 

N.Y.—Thibodeau v. Gerosa Haulage 
& Warehouse Corporation, 300 N.Y. 
S. 686, 252 App.Div. 615, affirmed 
16 N.E 2d 98, 278 NY. 551. 

Pa—Ondrusek v. Zahn, 52 A.2d 461, 
356 Pa. 537. 

S.C—Cummings v. Tweed, 10 S.E.2d 
322, 195 S.C. 173. 

Tex—Ilenner v. National Biscuit Co., 
Civ.App., 173 S.W.2d 332, error re¬ 
fused—Ramirez v. Salinas, Civ. 
App., 90 S W 2d 891, error dis¬ 
missed 117 S.W.2d 56. 131 Tex. 637 
—Owings v. Commerce Farm Cred¬ 
it Co, Civ.App., 29 S W 2d 871. 

Vt.—Gould v. Gould, 6 A.2d 24, 110 
Vt. 324. 

Wash.—Woodward v. Simmons, 108 
P.2d 637, 7 Wash 2d 10. 

Wis.—Martin v. Barry Transfer & 
Storage Co., 27 N.W.2d 719, 250 
Wis. 574—Stoll v. AndTO, 26 N.W. 
2d 162, 250 Wis. 26—Langworlhy v. 
Reislnger, 23 N.W.2d 482, 249 Wis. 
24, followed in 23 N.W.2d 485, 249 
Wis. 29—Ready v. Hafeman, 300 N. 
W. 480, 239 Wis. 1--Struck v. Vet¬ 
ter, 290 N.W. 131, 233 Wis. 640— 
Wobosel v. Lee, 243 N.W. 425, 209 
Wis. 51—Meredith v. City of Mil¬ 
waukee, 236 N.W. 112, 204 Wis. 
344. 

Wyo.—O’Mally v. Eagan, 2 P.2d 1063, 
43 Wyo. 233, 77 A.L.R. 582, re¬ 
hearing denied O’Malley v. Eagan, 
6 P.2d 276, 43 Wyo. 350—Christen¬ 
sen v. McCann, 282 p. 1061, 41 Wyo. 
101 . 

13. Mass.—Reeves v. Margey, 76 N. 
E.2d 314, 821 Mass. 762. 
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14. Or.—Ervast v. Sterling, 68 P.2d 
137. 156 Or. 432. 

15. Cal.—Bays v. Clugston, 161 P. 
2d 953. 71 Cal.App.2d 55—Shim z i 
v. Kurtz, 111 P.2d 1. 43 Cal.App 2d 
471—Furuta v. Randall, 62 P.2d 
357, 17 Cal.App.2d 384—Chalmers 
v. Hawkins, 248 P. 727, 78 Cal.App. 
733. 

Ga— Bell v. Lewis, 38 S.E.2d 686, 74 
Ga.App. 26. 

Ill.—Howard v. Ind. 50 N.E.2d 769, 
320 Ill.App. 338. 

Ind—Winder & Son v. Blaine, 29 N. 

E.2d 987, 218 Ind. 68. 

La—Pittman v. Smith, App., 34 So. 
2d 639 

Mass—Tevyaw v. Hemingway Bros 
Interstate Trucking Co., 188 N.E. 
232, 284 Mass. 441. 

N.Y.—Gibson v. State, 21 N.Y.S.2d 
3<62, 259 App.Div. 1104. 

Okl.—Fairmont Creamery Co. v. Rog¬ 
ers, 116 P.2d 983, 189 Okl. 320. 

Pa —Craig v. Gottlieb, 55 A 2d 573, 
161 Pa.8uper. 526—Teggart v. 

Magie & Roth, 9 Fay L. J. 150, 13 
Som.LegJ. 116. 

Tenn.—American Trust & Banking 
Co. v. Parsons, 108 S.W.2d 187, 21 
Tenn.App. 202. 

Tex.—Ramirez v. Salinas, 117 S.W. 
2d 56. 133 Tex. 537—J. S. Aber¬ 
crombie Co. v. Delcomyn, Civ.App., 
116 S W 2d 1105. reversed on other 
grounds 135 S.W.2d 978, 134 Tex. 
490—Ramirez v. Salinas, Civ.App., 
90 S.W.2d 891, error dismissed 117 
S.W.2d 56, 131 Tex. 537—Penning¬ 
ton Produce Co. v. Wonn, Civ.App., 
49 S.W.2d 482, error refused. 

Utah.—Knight v. Wessler, 248 P. 
132, 67 Utah 354. 

Wis.—Van Gilder v. Gugel, 266 N.W. 

706, 220 Wis. 612, 105 A L.R. 824. 
42 C.J. p 1237 note 43 [a] (1). 

16. Mass.—Isaacson v. Boston, W. & 
N. Y. St. Ry. Co., 180 N.E. 118, 278 
Mass. 378. 

Neb.—Ziskovsky v. Miller, 231 N.W. 
809, 120 Neb. 255. 

Pa.—Parker v. Philadelphia Rapid 
Transit Co., 162 A. 664, 308 Pa. 209. 
Tenn.—Garis v. Eberllng, 71 S.W.2d 
215, 18 Tenn.App. 1. 

Tex.—Russell Const. Co, v. Ponder, 
186 S.W.2d 233, 143 Tex. 412— 
Sturtevant v. Pagel, 180 S.W.2d 
1017, 134 Tex. 46. 

17* Cal.—Graban v. Gonzales, 26 P. 

2d 39, 134 Cal.App. 657. 

La.—Smith v. Monroe Grocer Co., 
App., 179 So. 495—Sears v. Inter- 
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§ 520 


has been held insufficient to show that the injuries 
were proximately caused by defective or inadequate 
equipment 18 or by negligence or misconduct with 
respect to the condition of the car or condition or 
use of its equipment. 18 

Unavoidable accident. In various cases evidence 
has been held sufficient to disprove, or at least in¬ 
sufficient to prove, that the injuries were the result 
of an avoidable accident; 20 but other evidence has 
been held sufficient to show that the injuries were 
the result of such an accident. 21 

§ 520. - Contributory Negligence 

a. General rules 

b. Particular persons; persons in par¬ 

ticular situations 

C. Collisions between motor vehicles at 
intersections 


d. Other collisions 

e. Acts in emergencies 

f. Proximate cause 

g. Last clear chance 

a. General Buies 

The contributory negligence of one Injured by the 
negligent operation of a motor vehicle, or hit freedom 
from contributory negligence, must be proved by a pre¬ 
ponderance of the evidence; circumstantial evidence may 
be eufflclent to prove contributory negligence. 

In accordance with the rules relating to the 
weight and sufficiency of the evidence as to con¬ 
tributory negligence in general, as discussed in 
the C.J.S. title Negligence §§ 247-250, also 45 C.J. 
p 1273 note 83-p 1278 note 29, in order to bar re¬ 
covery by one injured by the negligent operation of 
a motor vehicle it must appear by a preponderance 
of the evidence that he was negligent ; 22 there must 


urban Transp. Co., 125 So. 748, 14 
L«a.App 243. 

Tex—Carey v Pure Distributing 
Corporation, 124 S.W.2d 847, 133 
Tex. 31. 

18. Fla.—Ford Motor Co. v. Floyd, 
188 So. 601, 137 Fla 301. 

Kan.—Goodloe v. Jo-Mar Dairies Co, 
185 P.2d 158, 163 Kan 611. 

La.—Sexton v. Stiles, 130 So. 821, 15 
La. App 148. 

Minn.—Cullen v. Pearson, 253 N.W. 
117, 191 Minn 136. reargument de¬ 
nied 254 N.W. 631, 191 Minn. 136. 
Miss.—Murphy v. Willingham, 133 
So. 213, 160 Miss. 94. 

Mont.—Bums v. Eminger, 276 P. 437, 
84 Mont. 397. 

NO—Beaman v. Duncan, 46 S.E 2d 
707. 228 N.C. 600. 

Wash - Krings v. City of Bremerton, 
155 P.2d 493, 22 Wash 2d 220. 
W.Va.—Clise v. Prunty, 152 S.E. 201, 
108 W.Va. 635. 

Wis.—Walker v. Kroger Grocery & 
Baking Co., 252 N.W. 721, 214 Wis. 
510, 92 A.L.R. 680 — Watkins v. 

Watkins, 24B N.W. 695, 210 Wis. 
606. 

Defective equipment as sole oause 

held not sufficiently shown.—Kemp v. 
Stephenson, 247 N.Y.S. 650, 139 Misc. 
38. 

29. Cal.—Barber v. Gordon, 295 P. 

377, 111 C&LApp. 279. 

La.—Portier v. Picou, App., 8 So.2d 
295. 

Brakes 

Tex.—Ramirez y. Salinas, Civ.App., 

90 S.W.2d 891, error dismissed 117 
S.W.2d 66, 181 Tex. 637. 

Lights 

La.—Odom v. Long, App. f 26 So. 2d 
709. 

N.H.—Wells ▼. O’Keefe, 18 A.2d 836. 

91 N H 299. 

N.C.—Peoples ▼. Fulk, 18 S.E.2d 147, 
220 N.C. 635. 


Va —Pmtt v. Miles, 186 S.E. 27. 166 
Va 478. 

Windshield wiper 

N.M.—-Silva v. Waldie, 82 P.2d 282, 
42 N.M 514 

20. Cal—Temple v DcMirjian, 125 
P.2d 544, 61 Cal.App 2d 559—Bright 
v Znbler, 111 P 2d 387, 43 Cal App 
2d 70*6. 

Iowa —Lorimer v. Hutchinson Ice 
Cream Co. 249 N.W. 220, 216 Iowa 
384. 

Ky.—Humphries v. Gray, 203 S.W.2d 
8, 305 Ky. 205. 

La-—Coffey v. Ouachita River Lum¬ 
ber Co., App, 191 So. 561—Las- 
seigne v. Kent, App , 142 So. 867. 

Mo.—Roberts- v. Atlas Life Ins. Co., 
163 SW.2d 369. 236 Mo.App. 1162. 

N.li— Dube v. Bickford. 31 A.2d 64, 
92 NH. 362. 

N.Y.—Rovella v. Small, 59 N.Y.S.2d 
498, 270 App.Dlv. 784. 

Or—Maletis v. Portland Traction 
Co., 83 P.2d 141, 160 Or. 30. 

Pa.—DeSantis v. Maddalon, 36 A.2d 
72, 348 Pa. 296. 

Tex.—Dedear v. James, Civ App , 172 
S.W.2d 535. Error refused—Texas 
Steel Co. v. Rockholt, Civ.App., 142 
S.W.2d 842, error refused—Ban- 
tuelle v. Evans, Civ.App., 139 S.W. 
2d 283—Gillette Motor Transport 
V. Lucas, Civ.App., 138 S.W.2d 887, 
error dismissed, judgment correct 
—Selnsheimer v. Burkhart, Civ. 
App.. 93 S.W.2d 1231, modified on 
other grounds 122 S.W.2d 1063, 132 
Tex. 336. 

Va.—Carter v. Butler, 42 SE.2d 201. 
186 Va. 186—Driver v. Brooks, 10 
S.E.2d 887. 176 Va. 317. 

Wash.—Hardman v. Younkers, 131 P. 
2d 177, 15 Wash.2d 483, 151 A.L.R. 
868—Taylor v, Lubetlch, 97 P.2d 
142, 2 Wash.2d 6. 

81. U.S.—Seritchfleld v. Kennedy, C 
C.AOkl., 103 F.2d 467. 
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Cal.—La Porte v. Houston, App., 189 
P 2d 544—Fernholtz v. Blsbee, 109 
P.2d 371. 42 Cal.App.2d 579—Gar¬ 
cia v. Conrad, 104 P.2d 527, 40 Cal. 
App 2d 167. 

Conn —Baum v. Atkinson, 3 A.2d 306, 
125 Conn 72. 

Lb —Sanders v Cascio, App, 24 So. 
2d 884—Campbell v. F. Hollier & 
Sons. App., 4 So 2d 67*6—Lococo v. 
Pcndola, App., 171 So. 125. 

Minn.—Marsh v. Henriksen, 7 N.W. 
2d 387. 213 Minn. 500—Wilkinson 
v. Turnbull, 206 N.W. 950, 166 
Minn. 29. 

N.Y.—Higgins v. Mason, 243 N.Y.S. 
630, 230 App.Dlv. 149, affirmed 174 
N.E. 77, 256 N.Y. 104. 

N.C.—Pace v. Reliable Transport Co.. 
5 S E 2d 547, 216 N.C 804—Jones v. 
Bagwell, 160 S E. 583, 201 NO. 831 
—Cranfleld v. City of Winston-Sa¬ 
lem, 158 S E. 241, 200 N.C. 680. 

Ohio.—Haman v. Goodman, 17 Ohio 
Supp. 30. 

Tex—Hankamer v. Roberts Under¬ 
taking Co, 141 S.W.2d 587, 135 Tex. 
139—Blanton v. E. & L Transport 
Co., Civ.App., 203 S.W.2d 312, re¬ 
versed on other grounds 207 S.W. 
2d 368, 146 Tex. 377—Dedear v. 
James, Civ.App., 184 S.W.2d 319, 
error refused. 

Wash.—Tombllnson v. Wise, 300 F. 

1056, 163 Wash. 341. 

Wis.—Sellgman v. Orth, 236 N.W. 115, 
205 Wis. 199. 

88 . Cal.—Samuelson v. Slefer, 144 P. 
2d 879, 62 Cal.App.2d 320—Killough 
y. Lee. 40 P.2d 897, 4 Cal.App.2d 
309. 

Ill.—Loeb v. Corrie, 65 N.E.2d 28, 327 
Ill.App. 660—Blachek v. City Ice & 
Fuel Co.. 36 N.E.2d 416, 311 Ill. 
App. 1. 

La.—Burns v. Evans Cooperage Co., 
23 So.2d 165, 208 La. 406—Hero v. 
Toye Bros. Yellow Cab Co., App., 
19 So.2d 887—Coleman v. Meriweth- 
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be substantial evidence of negligence, 22 and a scin- derance of the evidence 27 or make a prima facie 
tilla of evidence, 24 or speculative deductions and showing of such freedom. 28 

conclusions drawn therefrom, 25 will not suffice; Contributory negligence or its antithesis, freedom 
but it has been held that proof to the satisfaction from fault> may be established by circumstantial 

of the jury is not required. 26 evidence ; 29 likewise, the exercise of due care is 

Where, as discussed supra § 512, the burden is not required to be established by direct and posi- 

on the person injured to prove his freedom from tive proof, 30 although it may be so established, 31 

contributory negligence, he must do so by a prepon- and it can be inferred from the facts shown to cx- 


«r Supply Co., App.. 1 So.2d 849— 
Harrelson v. McCook, App., 198 So. 
582. 

N.M.—Lopez v. Townsend, 82 F.2d 
921. 42 N.M. 601. 

Ohio.—Collins v. Zimmerman, App., 
57 N.E.2d 245. 

Pa.—Hess v. Stiner, 19 A.2d 560, 144 
Pa.Super. 249. 

S.D.—Alendal v. Madsen, 275 N.W. 
362. 65 S D. 602. 

Tex. —Owl Taxi Service v. Saludis. 
Civ.App., 122 S.W.2d 226, error dis¬ 
missed—Galveston Truck Line Cor¬ 
poration v. Moore, Civ.App., 107 
S.W.2d 426, error dismissed 
Va, —Twyman v. Adkins, 191 SE 615, 
168 Va. 456—Waynlck v. Walrond, 
154 S.E. 622, 155 Va. 400, 70 A.L.K. 
1014. 

Wash.—Boyle v. Lewis, 193 P.2d 332 
—Davidson v. Huorby, 100 P.2d 
1035, 3 Wash.2d 460—O'Neil v. 

Wilshire, 67 P.2d 1254, 186 Wash. 
276. 

42 C.J. p 1238 note 49. 

Defendant may avail himself of 
any evidence, by whomsoever pro¬ 
duced, to establish contributory neg¬ 
ligence.—Lee v. City Brewing: Corpo¬ 
ration, 18 N.E.2d 628, 279 N.Y. 380. 
Pair preponderance of evidence 
I7.S. — Gray v. Dieckmann, C.C.A.N. 
H.. 109 F.2d 382. 

Pair preponderance or weight of evi¬ 
dence 

U.S.—Wftrlish v. Miller, D.C.PO., 73 
F.Supp. 593. 

Mere possibility of negligence 

In absence of evidence, the mere 
possibility that decedent, who came 
from behind bus after alighting 
therefrom and was struck by auio<- 
mobile traveling in opposite direc¬ 
tion from bus, may have been guilty 
of negligence, did not preclude re- 
coyery for wrongful death from driv¬ 
er of automobile.—Manor v. Gagnon, 
32 A.2d 688, 92 N.H. 435. 

Action by guest against host 

La.—Leiser v. Thomas, App., 150 So. 
81, rehearing refused 160 So. 670. 

Bate of speed 

Where it Is sought to raise the is¬ 
sue of an injured bicyclist’s rate of 
speed as being contributory negli¬ 
gence, the rate of speed is not re¬ 
quired to be established with mathe¬ 
matical certainty, but is required to 
be established with some degree of 
definiteness so as to allow the qual¬ 


ity of the alleged negligent act to be 
judged—Jennison v. Damielle, Tex 
Civ.App., 146 S.W 2d 7 88, error dis¬ 
missed. 

Evidence held insufficient to show 
contributory negligence 

(1) Generally—Rush v. White, 63 
N.Y.S.2d 294, 268 App.Div. 910. 

(2) Infant plaintiff.—Lernbach v. 
Lester, 28 N.Y.S.2d 108, 2G2 App.Div. 
817. 

Skidding 

Fa.—Freeman v. MacDonald, Com PI., 
31 Del.Co. 165. 

83. Wash.—Boyle v. Lewis, 193 P.2d 
332. 

Violation of statute or ordlnanoe; 
prima fade evidence 

(1) Tho violation of an ordinance 
by a pedestrian is only prima facie 
evidence of negligence—Tuttle v. 
Checker Taxi Co , 274 Ill.App. 525 

(2) Prima facie evidence of negli¬ 
gence by violating traffic statute is 
not necessarily evidence of contribu¬ 
tory negligence.—Field V. Webber, 
169 A. 732, 132 Me 236. 

(3) A mere violation of statutory 
duty to bring automobile to complete 
stop within five feet of through 
street before entering on or cross¬ 
ing Buch street is not conclusive evi¬ 
dence of contributory negligence, but 
must be considered by Jury, with all 
other evidence, in determining ques¬ 
tions of contributory negligence.— 
Le Bavin v. Suburban Gas Co., 45 A. 
2d 664, 134 N.J.Law 10. 

Pos&tioas and skid marks aftsr col¬ 
lision are of little probative value.— 
Roselle v. Beach, 125 T.2d 77, 61 Cal. 
App.2d 579. 

Condition of brakes long after acci¬ 
dent was too remote to have any pro¬ 
bative value.—Carroll v. Kirk, 19 A. 
2d 584, 144 Pa.Super. 211. 

Docking of wheels does not neces¬ 
sarily show that brakes were defec¬ 
tive.—Boehm v. Heston, 189 A. 298, 
325 Pa. 89. 

8A Wash. — Boyle v. Lewis, 193 P. 
2d 332. 

85. La —Webb v, Dunn, App., 15 So. 
2d 129. 

88. Fa.—Cain v. Kohlman, 22 A.2d 
667, 344 Pa. 63. 

87. U.S.—Wolkin v, Cadegan, D.C. 
Me., 39 F.Supp. 610. 

368 


Ill.—Dawson v. Smith, 40 N.E.2d 553, 
313 Ill App. 650. 

Iowa.—Smith v. Pine, 12 N.W.2d 236, 
234 Iowa 256. 

Pair preponderance 
Ind —Capitol Lumber Co. v. Van 
Hook, 168 N.E. 471, 90 Ind App. 135 
Support of plaintiff’s testimony by 
his witnesses 

Rule that plaintiff must establish 
his freedom from contributory neg¬ 
ligence does not require that all 
plain tiff's witnesses must in every 
detail support plaintiff’s testimony.— 
Brown v. Bahl, 170 A. 846. Ill Pa. 
Super. 598. 

88. Iowa.—Kortright v. Strater, 269 
N.W. 745, 222 Iowa 603. 

29. Ark.—Aikmo Lumber Co. v. 
Luckett, 143 S.W.2d 1107, 201 Ark. 
140. 

Cal —Robinson v. Thornewill, 297 P. 

28. 112 Cal.App. 498. 

Ill.—Hann v. Brooks, 73 N.E 2d 624. 
331 Ill.App. 535—Nash v. Welch, 57 
N E 2d 648, 324 Ill.App. 225 
NY.—Fury v. De Robertis, 40 N.Y.S. 
2d 197. 

Fa.—Juchniewicz v. Hawthorne, 44 A. 

A.2d 301, 168 Pa Super. 146 
Vt.—Bombard v. Newton, 111 A. 610, 
94 Vt. 354, 11 A.L.R. 1402. 

Even slight circumstantial evidence 
may be sufficient to Justify finding of 
due care on part of pedestrian struck 
by automobile.—Tomasko v. Raucci, 
155 A. 64, 113 Conn. 274. 

Consistency with eyewitnesses’ testi¬ 
mony 

Circumstantial evidence that de¬ 
ceased motorist was on right side of 
road at time of collision with truck 
held consistent with positive testi¬ 
mony of eyewitnesses that deceased 
recklessly drove from one side of 
road to the other.—Maysay v. Hick¬ 
man, 97 S.W.2d 662, 20 Tenn.App. 262. 
Suioide 

Where circumstantial evidence is 
relied on to establish suicide, facts 
must exclude any reasonable hypoth¬ 
esis of natural or accidental death.- 
Blackwood v. Jones, 149 So. 600, 111 
Fla. 528. 

30. Ill.—Nash v. Welch, 67 N.E. 2d 
648, 324 Ill.App. 226—Johnson v. 
McKnlght, 39 N.E.2d 700, 313 Ill. 
App. 260. 

I 31. 111.— Smith v. Carter. 33 N.E.2d 
| 738, 302 Ill.App. 235. 
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ist prior to, and at the time of, the accident, 32 and 
leading to a reasonable inference of due care; 33 
due care may be proved in the same manner as neg¬ 
ligence. 84 

Evidence on the issue of contributory negligence 
is to receive a reasonable interpretation. 85 Before 
a plaintiff suing for injuries from a motor vehicle 
can be found guilty of contributory negligence as 
a matter of law, the established facts must be such 
that the mind can draw no other conclusion than 
that he was negligent. 88 

The presumption of due care may be rebutted by 
incontrovertible physical facts, that is, facts of 
which the court will take judicial notice, or by evi¬ 


dence ; 37 such presumption can be overcome by the 
testimony of disinterested witnesses, even if the 
testimony is conflicting and disputed. 88 

b. Particular Persons; Persons in Particular 
Situations 

In particular cases, evidence has been held suffi¬ 
cient or Insufficient to prove, or disprove, the contrib¬ 
utory negligence of pedestrians, guests, chl'dren, and 
other persons Injured In motor vehicle accidents. 

In the application of the principles stated supra 
subdivision a of this section, the weight and suf¬ 
ficiency of evidence adduced in particular cases has 
been adjudicated in connection with the contribu¬ 
tory negligence of motorists generally, 38 persons on 
foot generally , 40 pedestrians crossing streets or 


32. III.—Johnson v. McKnight, 39 N. 
E.2d 700. 313 Ill.App. 260. 

33. Ill.—-Smith v. Carter. 23 N.E.2d 
738, 302 Ill.App. 235 

34. Ill.—Hann v. Brooks, 73 N.E.2d 
624, 331 Ill.App. 535 

35. Mo.—Dennis v. Wood, 211 S.W. 
2d 470. 

36. Mo—Taylor v. Sesler, App., 1X3 
SW.2d 812. 

37. Pa.—Perry v. Ryback, 153 A. 770, 
302 Pa. 559. 

Bvidence held sufficient 

To overcome presumption of due 
rate on part of motorist.—Sweazey v 
Valley Transport, 107 P.2d 567, 6 

Wash 2d 324, 140 A L.it. 1, opinion 
adhered to 111 P.2d 1010, 6 Wash.2d 
321, 140 A.L R. 20. 

Bffeot of admission 

Plaintiff, having admitted that his 
truck was not equipped with rear-vi- 
sion mirror, was not entitled to bene¬ 
fit of statutory presumption of due 
care — Ilawley v. Rivolta, 41 A 2d 104, 
131 Conn. 540. 

38. Wash.—Sweazey v. Valley 
Transport, 107 P.2d 667, 6 Wash.2d 
324, 140 A.L.R. 1, opinion adhered 
to 111 P.2d 1010, 6 Wash.2d 324, 140 
A.L.R. 20. 

39. Bvidence held sufficient to show 
contributory negligence. 

(1) In general.—Greenstein v. Ka¬ 
lian, 78 N.Y.S.2d 236, 273 App.Dlv. 974 
—Mills v. Gabriel, 18 N.Y.S.2d 78, 
259 App.Div. 60, affirmed 31 N.E.2d 
512, 284 N.Y. 755. 

(2) In driving at excessive speed. 
La.—Dew v. Massachusetts Bonding 

ft Insurance Co., App., 183 So. 592 
—Di Salvo v. Nicolosi, 4 La.App. 
561. 

W.Va.—Morris v. Parris, 157 S.E. 40, 
110 W.Va. 102. 

(3) In ‘ leaving highway to avoid 
collision.—Conley v. Crown Coach 
Co., 169 S.W.2d 281, 348 Mo. 1243. 

Bvidence held Insufficient to show 
61C. J.S.-24 


contributory negligence or sufficient 
to show absence thereof. 

(1) In general. 

U.S.—Rust v. Boyer, C.C.A La., 101 
F.2d 307—Parmiter v. U. S., D.C. 
Mass , 75 F.Supp. 823. 

Cal.—Parker v. Auschwitz, 47 P.2d 
341, 7 Cal.App 2d 693, followed in 
Bernhard v Auschwitz, 47 P.2d 343. 
7 Cal. App 2d 755—Barcroft v. Ad¬ 
kins. 44 P.2d 379, 6 Cal.App.2d 180 
La—Murry v. Salley, Apr, 35 So 2d 
820—Webb v. Dunn, App , 15 So 2d 
129—Bryant v Ritchie Grocery Co., 
App. 154 So. 472. 

Tex —Texas Steel Co. v. Rockholt, 
Civ.App., 142 S.W.2d 842, error re¬ 
fused. 

(2) In driving at an excessive 
speed generally. 

La—Willis v. Standard Oil Co. of 
Louisiana, 135 So. 777, 17 La.App. 
217. 

Pa.—Phander v. Snyder, Com.Pl., 19 
Lehigh Co.L.J. 371. 

(3) In intrusting vehicle to a 
physically incapable driver.—Davis 
v. Farris, 1 Tenn.App. 144. 

(4) In operation of police car.— 
Town of Amherst v. U. S., D.C.N.Y., 
77 F.Supp. 80. 

(5) In striking pillar in order to 
avoid collision —Mangan v. Termi¬ 
nal Transp System, 284 N.Y.S. 183, 
157 Misc. 627, affirmed 286 N.Y.S. 666, 
247 App.Div. 853. 

40. Evidence held sufficient to show 
contributory negligence or insuffi¬ 
cient to show absence thereof. 

Cal.—Thompson v. Held, 183 P.2d 
711, 81 Cal.App 2d 275—Benites v. 
Adams, 148 I\2d 871, 64 Cal.App. 
2d 393—Barry v. Maddalena, 146 
T.2d 974, 63 Cal.App 2d 302—Cun¬ 
ningham v. Cox, 15 P.2d 169, 126 
Cal.App. 685. 

Ill.—Loeb v. Corrle, 65 N.E.2d 28, 
327 Ill.App. 660. 

Iowa.—Jarvis v. Stone, 247 N.W. 393, 
216 Iowa 27. 

La.—Johnson v. Rolland, General 
Acc. Fire & Life Assur. Corp., 
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Limited, Intervenor, App., 24 So. 
2d 686—Slansbury v. Drillon, App., 
2 So.2d 662—Henderson v. Percy, 
App., 159 So. 357, affirmed 162 So. 
739, 182 La. 953—Williams v. 

Lykes Bros. S. S. Co., 125 So. 153, 
12 La.App. 127. 

Wash—-Hadley v. Simpson, 127 P.2d 
260, 14 Wash 2d 93 

Wis—Jackowska-Peterson v. D. 

Reik & Sons Co., 2 N.W.2d 873, 240 
Wis. 197. 

42 C J. p 1238 note 49 la]. 

Evidence held insufficient to show 

contributory negligence or sufficient 
to show absence thereof. 

(1) Generally. 

Cal.—Sullivan v. Barra, 70 P.2d 496, 
22 Cal App 2d 20—Brocdlow v. Le 
Gros, 263 P. 1027. 88 Cal.App. 671 
—Wright v. Foreman, 261 P. 481, 
86 Cal.App. 595—-Chalmers v. Haw¬ 
kins. 24 8 P 727, 78 Cal.App. 733. 
Conn. — Kosinski v. Koslnskif, 172 A 
924, 118 Conn 701. 

Fla —White v. Hughes, 190 So. 446, 
139 Fla. 54. 

Ill.—Bl'ichek v. City Ice & Fuel Co., 
35 N E 2d 416, 311 Ill.App. 1. 
Kan.—O’Connell v. Lusk, 250 P. 1059, 
122 Kan 186. 

Ky—Grant v. Adams, 291 S.W. 785, 
218 Ky. 535 

La—Bullock v. Fidelity & Casualty 
Co. of New York, App., 187 So. 93. 
Me.—Giles v. Terkins, 22 A.2d 132, 
138 Me. 9'6. 

Mass.—Tagerman v. Railway Ex¬ 
press Agency, 33 N.E.2d 569, 308 
Mass. 617—Pawloski v. Hess, 149 
N.E. 122, 253 Mass. 478, affirmed 
Hess v. Pawloski. 47 S.Ct. 632, 274 
U.S. 352, 71 L.Ed. 1091. 

Mich.—Reedy v. Goodin, -281 N.W. 
377. 285 Mich. 614—Stobbelaar v. 
Berg. 225 N.W. 533, 247 Mich. 121. 
Mo.—Ridge v. Jones, 71 S.W.2d 713. 
335 Mo. 219. 

N.J.—Bedell v. Mandel, 155 A. 383, 
108 N.J.Law 22—Redfleld v. HurflT, 
152 A. 451, 9 N.J.Misc 15. 

N.Y.—Nilson v. Oppenheimer, 23 N 
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highways , 41 in connection with the contributory j negligence of pedestrians moving to Of from street- 


Y.S.2d 621, 260 App.Div. 670, af¬ 
firmed 35 N.E.2d 498, 285 N.Y. 824 
—Smith v. State, <278 N.Y.S. S'30, 
154 Mlsc. 849, 851, affirmed 277 N. 
Y.S. 936, 243 App.Diy. 682, affirmed 
198 N.E. 400, 268 N.Y. 551—Tooley 
▼. State, 252 N.Y.S. 278, 141 Mine. 

4, affirmed 255 N.Y.S. 846, 236 App. 
Div. 656, affirmed 182 N.E. 223, 259 
N.Y. 658. 

Tex.—Gillette Motor Transport v. 
Lucas, Civ.App., 138 SAV.2d 887, 
error dismissed, judgment correct. 
Wis.—Felix v. Soderberg, 240 N.W. 
836. 207 Wis. 76—Feller v. Leon¬ 
ard, 239 N.W. 498, 207 Wis. 43. 
Wyo.—Chapman v. Ewing, 25 F.2d 
1019, 46 Wyo. 130. 

42 C.J. p 1238 note 49 [b]. 

(2) Pedestrian on sidewalk 

Cal.—Lewin v. Margolis, 59 P.2d 1‘53, 
14 Cal.App.2d 746. 

La.—Bonner v. Boudreaux. App., 8 
So.2d 309. 

Mich.—Donahue v. Gordon, 291 N.W. 
14. 292 Mich. 581. 

Mo.—Murray y. St. Louis Pub ic* 
Service Co., App., 201 S.W 2d 775. 
N.Y. —Locicero v. Messina, 2*67 N Y 

5. 901, 239 App Div 635. 

Ohio.—Riegel v. Oakwood St. Ry 
Co., App., 42 N.E.2d 676. 

Wash—Meehan v. HesBelgrave, 210 
P. 2. 121 Wash. 568. 

(3) Person struck by car backing 
out of driveway.—McHenry v. Amer¬ 
ican Employers Ins. Co., La App., 18 
So 2d 840. 

(4) Evidence held insufficient to 
refute presumption of exercise of 
due care.—Anthony v. Hobble, 155 P. 
2d 826, 25 Cal 2d 814. 

41. Evidence held sufficient to show 
contributory negligence or insuffi¬ 
cient to show absence thereof. 

<1) Generally. 

U.3.—Settlemyer v. Van Etten, D.C. 

Pa., 49 F.Supp. 955. 

Ariz.—Gariington v. McLaughlin, 

104 P 2d 169, 56 Arlz. 37. 

Cal.—Mundy v. Marshall, 65 P.2d 65, 
8 Cal.2d 294—Heiter v. Hirschfeld, 
971 P. 1051, 205 Cal. 625—Bedell 
v. Dunlven, 174 P.2d 666, 77 Cal. 
App.2d 145—Drury v. Hagerstrom, 
157 P.2d 878, 68 Cal.App.2d 742— 
Garcia v. Conrad, 104 P.2d *527, 40 
Cal.App 2d 167—Hansen v. Steele, 
104 P.2d 93. 40 Cal. Atm. 2d 1— 

Bushey v. Rigby, 92JjrfPl032, 34 
Cal.App.2d 41—ShjjjPv. Downie, 
87 P.2d 395, 31 Cal.App.2d 104— 
Johnson v. De Four, 51 P.2d 449, 
10 Cal.App.2d 119—Stewart v. Dan¬ 
ger, 48 P.2d 758, 9 Cal.App.2d 60. 
Conn.—Muse v. Page, 4 A.2d 329, 
126 Conn. 219—Wilson v. Dunbar, 
180 A. 296, 120 Conn. 255—Tynan 
v. Lassen, 156 A. 861, 113 Cjnn. 
789—Faskewicz v. Hickey, 149 A. 
671, 111 Conn. 219. 


Ill.—Chattillion v. Dlugon, 17 N.E. 
2d 726, 297 Ill.App. 651—Pender- 
gast v. Foster, 5 N.E.2d 110, 287 
Ill.App. 636. 

Iowa.—Whitman v. Pilmer, 239 N.W. 
686, 214 Iowa 461. 

Kan.—Goodloe v. Jo-Mar Dairies Co., 
185 P.2d 158, 163 Kan. 611. 

La.—Hebert v. Meibaum, 24 So.2d 
297, 209 La. 156—Hebert v Mei¬ 
baum, App., 19 So.2d 629, affirmed 
24 So.2d 297, 209 La. 156—WilBon 
v. Storwell, App., 18 So.2d 49— 
Boggs v. L. & K. Transfer Co., 11 
So.2d 262, followed In Watts v. L. 
& K. Transfer Co., App, 11 So 2d 
264—Humphries v. Hopkins, App., 
157 So. 625—Walker v. Louisiana 
Stores, App., 151 So. 65'6—Hernan¬ 
dez v. Lyons, 126 So. 538, 12 La 
App ‘547. 

Me.—Bechard v. Lake, 11 A.2d 267, 
13-6 Me. 386—MacDonald v. Pratt, 
152 A. 532, 129 Me. 434. 

Mass.—Nicholson v. Babb, 23 N.E.2d 
103, 304 Mass. 216. 

Mich.—Dewey v. Perkins, 295 N W. 
333, 295 Mich. 611. 

Minn.—Bravo v. Reil, 15 NW.2d 871, 
218 Minn. 315. 

NH.—Brown v. Mailhot, 196 A. 764, 
89 N.H. 240. 

N.Y.—Brew v. Behrenhoff, 41 N.Y.S 
2d 84, 266 App Div. 744, affirmed 53 
N.E.2d 243, 291 NY 778—Jameson 
v. Payne, 284 N.Y S. 34, 246 App 
Div. 678 

Pa.—Espenshade v. McCorkle, 189 A 
311, 324 Pa 528—Todd v. Simpers, 
Com PI., 29 Del.Co. 503. 

Wash—Hagstrom v. Limbeck, 130 
P 2d 895, 15 Wash 2d 399—Cook v. 
Carleton, 4 P.2d 1098, 165 Wash. 
232—Smith v. Bissig, 258 P. 34, 
144 Wash. 491. 

Wis.—Kleiner v. Johnson, 23 N.W.2d 
467. 249 Wis. 148 
42 C.J. p 1238 note 49 [a] (10). 

(2) Carrying objects which ob¬ 
scured view. 

Ill.—Ingle v. Maloney, 234 Ill.App. 
151. 

Ind.—Indianapolis Rys. v. Horwitz, 
8 N.E.2d 1015, 103 Ind.App. 478. 

(3) Contributory negligence as 
matter of law. 

Iowa.—Kortright v. Strater, 269 N. 
W. 745, 222 Iowa 603—Stawsky v. 
Wheaton, 263 N.W. 313, 220 Iowa 
981. 

Md.—Jackson v. Forwood, 47 A.2d 
81, 186 Md. 379. 

Mich.—Haley v. Grosse lie Rapid 
Transit Co., 287 N.W. 536, 290 
Mich. 373—Brodie v. City of De¬ 
troit, 267 N.W. 576, 275 Mich. 626. 
N.C.—Miller v. Lewis & Holmes Mo¬ 
tor Freight Corporation, 11 <S.E. 
2d 300, 218 N.C. 464. 

Pa.—Covaleskie v. Schimpf, 185 A. 
196, 322 Pa. 65. 
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Wash.—Rasmussen v. McCarthy, 62 
P 2d 1353, 188 Wash. 655. 

Wis.—Ebel v. Rehorst, 248 N.W. 799, 
212 Wis. 1*22—Brewster v. Ludtke, 
247 N.W. 449, 211 Wis. 344. 

(4) Crossing at Intersection. 

Cal.—Ei Jitsuda v. Hirt, 111 P.2d 

360, 43 Cal.App.2d 681—Fischer v. 
Keen, 110 P.2d 693, 43 Cal.App.2d 
244—Cronkrlght v. Moss, 2 P.2d 
480, 116 Cal.App. 189. 

Fla.—-Carter v. Florida Power & 
Light Co, 189 So. 706, 138 Fla. 220. 
Ill.—Healy v. Utility Supply Co., 17 
N.E.2d 607, 297 Ill.App. 640. 

Iowa—Stawsky v. Wheaton, 263 N. 

W. 313, 220 Iowa 981. 

Ky.—Trescott’s Adm’r v. Morrill, 132 
S W 2d 948, 280 Ky. 201—Peak v. 
Arnett. 26 S W.2d 1035, 233 Ky. 
756—Lleberman v. McLaughlin, 26 
S.W 2d 753, 233 Ky. 763. 

La.—Roberts v. Duracher, App., WO 
So. 576—Bass v. Means, 124 So. 
553, 12 La App 260—Buckley v. 
Featherstone Garage, 123 So. 446, 
11 La App. '664. 

Mich.—Marion v. Savin, 24 N.W.2d 
100, 315 Mich. 448. 

Minn—Repplinger v. Hajek, 296 N. 

W 23, 209 Minn. 134. 

Wash.—Strom v. Dobrin, 186 P.2d 
906, 29 W^sh.2d 198. 

(5) Darting out from behind park¬ 
ed automobile.—Henderson v. Percy, 
162 So. 739, 182 La. 953. 

(6) Disobeying traffic signal. 

Ky.—Trescott’s Adm’r v. Morrill, 132 
S.W.2d 948, 280 Ky. 201 
La.—Buckley v. Featherstone Ga¬ 
rage, 123 So. 446, 11 La.App. 664. 

(7) Failure to keep proper look¬ 
out. 

Cal.—La Branch v. Scott, 18*5 P.2d 
823, 82 Cal .App. 2d 1—Bedell v. 
Dunlven, 174 P.2d 666, 77 Cal.App. 
2d 145—Fischer v. Keen, 110 P.2d 
693, 43 Cal.App. 2d 244—Fox v. 
Sherwood, 45 P.2d 1026, 7 Cal.App. 
2d 2-65—Nakamoto v. Testino, 37 P. 
2d 864, 2 Cal.App 2d 266—Gulino 
v. Finocchlaro, 17 P.2d 754, 128 Cal. 
App. 496. 

Conn.—-Savage v. Hogan, 165 A. 693, 
116 Conn. '724. 

Iowa.—Kortright v. Strater, 269 N. 

W. 745, 222 Iowa 603. 

La.—Hebert v. Meibaum, 24 So 2d 
297, 209 La. 156—Roberts v. Du¬ 
racher, App., 196 So. 576—Ford v. 
Bonnette, App., 156 So. 821. 

Me.—Goudreau v. Ouelette, 178 A. 
355, 133 Me. 365. 

Md.—Jackson v. Forwood, 47 A.*2d 
81, 186 Md. 379. 

Mich.—Marlon v. Savin, 24 N.W.2d 
100, 315 Mich. 448—Brodie v. City 
of Detroit, 267 N.W 576, 275 Mich. 
626. 

Mo.—Woods v. Moore, App., 48 S.W. 
i 2d 202. 
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N.H.—Brown y. Mailhot, 196 A. 764, 
89 N.H. 240. 

N.J.—Schoonover v. De Camp, 161 
A. 386, 8 N.J.Mlsc. 673. 

Pa.—Espenshade v. McCorkle, 189 A. 
311, 324 Pa. <528. 

Tex.—Jewell v. El Paso Electric Co., 
Civ.App., 47 &W.2d 328, error dis¬ 
missed. 

Va.—Orndorlf v. Howell, 25 S.E.2d 
327, 181 Va. 383. 

Wash.—Rasmussen v. McCarthy, 62 
P.2d 1353, 188 Wash. 656. 

Wis.—Besser v. Hill, 2-71 N.W. 921, 
224 Wis. 211—Brewster v. Ludtke, 
247 N.W. 449, 211 Wis. 344. 

(8) Failure to yield right of way. 
—Weber v. Barrett, 298 N.W. 63, 238 
Wis. 60—Besser v. Hill, supra. 

(9) Gross negligence.—Law v. Os- 
terland, App, 3 So 2d 674, affirmed 
3 So.2d 680, 198 La. 421. 

(10) Intoxication. 

Cal.—Gibb v. Cleave, 55 P.2d 938, 12 
Cal.App.2d 468. 

Wis.—Weber v. Barrett, supra. 

(11) Jay-walking. 

Wash.—Bobst v Hardisty, 91 P.2d 
567, 199 Wash. 304. 

Wis.—Weber v. Barrett, supra. 

(12) Stepping quickly from behind 
string of moving cars—Si arks v 
Long, 11 N.W 2d 716, 234 Iowa 21. 

(13) Walking into or ag unst mo¬ 
tor vehicle. 

Cal.—Drury v. Hagerstrom, 157 P. 

2d 878. 68 Cal App 2d 742. 

Ill.—Healy v. Utility Supplv Co., 17 
N.E2d 607, 297 Ill.A t >p 640. 

Ky.—Peak v. Arnett, 26 S VV 2d 1035. 
233 Ky. 756—L eberman v. Mc¬ 
Laughlin, 26 S.W 2d 753, 233 Ky. 
763. 

La.—Wilson v Storwell, App., 18 So. 
2d 49—Faecher v. Claret, App, 162 
So. 227. 

Minn—Repplingcr v. Hajek, 296 N. 

W. 23, 209 Minn 134 
Va—Bailey v. Fore, 177 S.E 100, 
163 Va. 611. 

Wash.—Hagstrom v. Limbeck, 130 P. 
2d 895, 15 Wash.2d 399. 

Evidence held Insufficient to show 
contributory negligence or sufficient 
to show absence thereof. 

(1) Generally. 

Cal.—Brown v. Regan, 76 P.2d 1063, 
10 Cal.2d 519—Hendricks v. Pap¬ 
pas, 187 P.2d 436, 82 -Cal.App 2d 
774—Le Blanc v. Browne, 177 P. 
2d 347, 78 Cal.App.2d 63—Schul- 
man v. Los Angeles Ry. Corpora¬ 
tion, 111 P.2d 924, 44 Cal.App.2d 
122—Vanderpool v. Dunham, 94 P. 
2d 1023, 3'5 Cal.App.2d 166—Gull- 
lot v. Hagman, 86 P.2d 865, 30 
Cal.App. 2d 682—Gustafson v. 

Blunk, 41 P.2d 953, 4 Cal.App.2d 
630—Schomer v. R. L. Craig Co., 
31 P.2d 396, 137 Cal.App. 620— 
Rignell v. Font, 266 P. 588, 90 
Cal.App. 730—Nichols v. Nelson, 
252 P. 789, 80 Cal.App. 890. 
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Conn.—'Chase v. Fitzgerald, 45 A. 2d 
'789, 132 Conn. 461, 1-63 A.L.R. 247 
—Squires v. Reynolds, 6 A.2d 877, 
125 Conn. 366—Alston v. Consoli¬ 
dated Motor Lines, 173 A. 899, 118 
Conn. 707—Porcello v. Finnan, 156 
A. 863, 113 Conn. 730—McCaughey 
v. Smiddy, 146 A. 822, 109 Conn. 
417. 

Ill.—Szalacha v. Landsman, 60 N.E. 
2d 643, 325 Ill App. 691—Young 
v. United Cab & Drivurself, 6 N. 
E.2d 283, 288 Ill.App. 634—Fick- 
erle v. Herman Seekamp, Inc., 274 
111 App 310. 

La—Law v Osterland, 3 So 2d 680, 
198 La. 421—Lerviek v. White Top 
Cabs, App., 10 So 2d 67—Wall v. 
A3tna Casualty & Surety Co., App, 
167 So. 903—Pegg v. Toye Bios. 
Yellow Cab Co., App., 167 So. 896 
—McNeil v. Boagni, App., 153 So. 
352—Delcourt v Bernard, 136 So. 
909, 18 La App. -616—Busch v. 

Scimeca, 8 La.App. 454 
Me.—Ramsdell v. Burke, 36 A.2d 573, 
140 Me. 244 

Md—Lusk v Lambert, 163 A. 188, 
163 Md. 335 

Mass—McGuiggan v. AtkinFon, 179 
N.E. 627, 278 Mass. 264—Hennes¬ 
sey v. Moynihan, 172 N.E. 93, 272 
Mass 165 

Mich—Schultz v Frost, 293 N W. 
716, 294 Mich 457—Eagan v. Ed¬ 
wards, 293 N.W. 641, 294 Mich 260 
Mo—Goldbaum v. James Mulligan 
Printing & Publishing Co, 149 S. 
W 2d 348. 347 Mo 844. 

NJ—Trout v Bright. 161 A. 354, 10 
NJMisc. 914—Buckley v. Gold¬ 
berg, 157 A. 24 5. 9 N.J.Misc 1076. 
NY.—Rabin v. Murphy, 295 N.Y S. 
75. 162 Misc. 562—Schloss v. Koch- 
man, 56 N Y.S 2d 327. 

Or.—Lynch v. Clark. 194 P 2d 416 
Pa—Maselli v. Stephens. 200 A. 590, 
331 Pa 491—Masi v Mangione, 167 
A. 314, 311 Pa. 589—Pr.sco v. Dl 
Faluo, 2 A 2d 576, 133 Pa.Super. 
299. 

Va—Yellow Cab Corporation of Ah-, 
Jngdon v. Henderson, 1*6 S E.2d 389, 
378 Va. 207. 

Wash.—Cox v. Kirch. 123 F.2d 328, 
12 Wash.2d 678. 

Wis.—Knutson v. Stangl, 220 NW. 
375, 196 Wis. 334. 

42 C.J. p 1147 note 38, p 1238 note 49 
[b] (15). 

(2) To overcome presumption of 
due care.—Hoppe v. Bradshaw, 108 
F.2d 947. 42 Cal.App.2d 334. 

(3) Contributory negligence as 
matter of law. 

Pa.—ReifC v. Boland, >24 Pa.Dist. & 
Co. 321. 

Tex.—Boaz v. White’s Auto Stores, 
172 «.W.2d 481, 141 Tex. 866. 

42 C.J. p 1147 note 37. 

(4) Crippled pedestrian.—Florman 
v. Patzer, 24 P.2d 228, 133 Cal.App. 
368. 
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(5) Crossing at Intersection, 

Cal.—Washko v. Stewart, 67 F.2d 
151, 20 Cal.App.2d 345—Brush v. 
Kurstin, 53 P.2d 777, 11 Cal.App. 
2d 258—Florman v. Patzer, 24 P. 
2d 228. 133 Cal.App. 868—East¬ 

man v. Rabbeth, 17 P.2d 1009, 128 
Cal.App. <534—Cleveland v. Petru- 
sich, 3 P.2d 384, 117 Cal.App. 71— 
G bbons v. Naritoka, 283 P. 846. 
102 Cal.App. 669—Minor v. Foote, 
280 P. 197, 100 Cal App. 441—Pot¬ 
ter v. Driver, 276 P. 626, 27 Cal. 
App. 311. 

Conn.—Leonard v. Gambardella, l&l 
A. 642. 120 Conn. 445. 

DC.—Miller v. Clark, 109 F.2d 67T, 
71 App.D.C. 341. 

Ill —Risch v. Consumers Petroleum 
Co., 53 N.E.2d 286, 321 Ill.App. 438. 
Ind—King v. R&nsburg, 39 N.E 2d 
822, 111 Ind.App. 523, rehearing 

denied 40 N.E 2d 999, 111 Ind.App. 
523 

La.—Butler v. Humphries, App., 34 
So 2d 637—Tassin v. Downs, App., 
190 So. 232—Gallaher v. Ricketts, 
App, 187 So 351. annulled on oth¬ 
er grounds 191 So. 713. 

Mieh—Orme v. Farmer, 256 N.W, 
4 70, 268 Mich 425—Latsch v. Hil¬ 
liard. 227 N.W. 647, 248 Mich. 41'6, 
N.J.—Meeker v. Johnson, 145 A. 224, 
7 N.J Misc. 266. 

Term—Tri-State Transit Co. of Lou¬ 
isiana v. Duffey, 173 S W.2d 706, 27 
Tenn App. 731. 

Wash.—Beck v. Dye, 92 P.2d 111*. 
200 Wash. 1, 127 A.L.R. 1022. 

(■6) Darting out from behind park¬ 
ed automobile —Serpas v. Collard 
Motors. La.App, 178 So. 261. 

(7) Failure to keep proper lookout. 
Cal.—Grant v. Ryon, 53 P 2d 170, 11 

C'U App 2d 101—Cleveland v. Pe- 
trusich, 3 P 2d 384, 117 Cal.App. 
71—Brown v. Montgomery Ward & 
Co, 286 P. 474, 104 Cal.App. 679, 
Pa—Adams v. Armour & Co., 16 A* 
2d 142, 142 Pa Super. 280. 

Tex.—Brooks v Enriquez, Civ.App., 
172 S.W 2d 794, error refused— 
Martinez v. Pena, Civ.App, 139 S. 
W.2d 337, error dismissed, judg¬ 
ment correct. 

(8) Failure to use walkway.—Mc- 
Quown v. Phaup, 2 S.E.2d 330, 172 
Va. 419. 

(9) Pedestrian in zone of compar¬ 
ative safety In middle of street.— 
Thornton v. Downes, 14 S.E. 2d 345, 
177 Va. 451. 

(10) Pedestrian struck by motor¬ 
cycle.—Davidson v. American Drug 
Stores, La.App., 175 So. 157. 

(11) Policeman.—Gardiner v. 

Hayes, 22 A.2d 627, 128 Conn. 332. 

(12) Walking into side of motor 
vehicle.—Yanowski v. Fort Worth 
Transit Co., Tex.Civ.App., 204 B.W C 
2d 1001. 
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cars or busses , 43 pedestrians walking on or along l in streets or highways , 44 persons working on or 
streets or highways , 43 persons standing or sitting | 


Crowing it designated or undesig- 

lUttOd 

Cal.—Kapitan v. Smith, 161 P.2d 270, 
70 Cal.App.2d 454—Heed v. Stroh, 
128 P.2d 829, 54 Cal.App.2d 183— 
Johnson v. De Four, 51 P.2d 449, 
10 Cal.App.2d 119. 

Colo.—Fabling v. Jones, 114 P.2d 
1100, 108 Colo. 144. 

Or.— De Witt v. Sandy Market, 115 
P.2d 184, 167 Or. 326. 

Tenn.—Tri-State Transit Co. of Lou¬ 
isiana v. Duftey, 173 S.W.2d 706. 
27 Tenn.App. 731. 

Effect of right-of-way statute 

(1) Fact that statute gave motor¬ 
ist right of way over pedestrian was 
not conclusive as to whether pedes¬ 
trian was contributory negligent.— 
Keys ▼. Griffith, 55 P.2d 15, 153 Or. 
190. 

(2) Evidence held to show that 
pedestrian was not on crosswalk 
when struck, so that statute giving 
her right of way was inapplicable. 
—Brewster v. Ludtke. 247 N.W. 449, 
211 Wis. 344. 

Vallurc to avoid crossing highway 

The failure of deceased to make a 
XJ turn and park his automobile on 
the other side of the highway so as 
to avoid crossing on foot was not 
prlma facie evidence of negligence, 
since pedestrians have the right to 
use highways.—Synwolt v. Klank, 15 
N.E.2d 895, 296 Ill.App. 79. 

42. Evldenoe held sufficient to show 
'Contributory negligence, or insuffi¬ 
cient to show absence thereof. 

(1) Generally. 

Cal.—Walters v. Evick, 268 P. 1061, 
93 Cal.App. 1. 

La.—Kemp v. Donnes, App., 32 So.2d 
383. 

42 C J. P 1238 -note 49 [a] (7), (8). 

(2) As matter of law. 

Pa.—Picharella v. Ovens Transfer 
Co., 5 A.2d 408, 135 Pa.Super. 112. 
Wash.-—Gottstein v. Daly, 7 P.2d 610, 
166 Wash. 682. 

Evidence held insufficient to show 
contributory negligence or sufficient 
to show absence thereof. 

Cal.—Ladas v. Johnson’s Black & 
White Taxicab Co., 110 F.2d 449, 43 
Cal.App.2d 223—Wilson v. Marda- 
kis, 280 P. 989, 100 Cal.App. 678— 
Wagnitz v. Scharetg, 265 P. 318, 
89 Cal.App. 511. 

Ky.—Shatz v. Raiser, 158 S.W.2d 627, 
289 Ky. 297. 

Me.—House v Ryder, 150 A. 487, 129 
Me. 135—Day v. Cunningham, 133 
A. 855, 125 Me. 328, 47 A.L.R. 1229. 
Mass.—Spain v. Oikemus, 180 N.E. 
814,. 278 Mass. 544—Wilcox v. 
Sides, 165 N.E. 871, 267 Mass. 70— 
Hepburn v. Walters, 160 N.E. 783, 
263 Mass. 139. 


Minn.—Fox v. Minneapolis fit. Ry. 
Co., 251 N.W. 916, 190 Minn. 343— 
Russell v. Winters, 241 N.W. 589, 
186 Minn. 472. 

Pa.—Maguire v. Doughty, 191 A. 348, 
326 Pa. 122. 

42 C.J. p 1238 note 49 [b] (11), (12). 

43. Evidence held sufficient to show 
contributory negligence. 

(1) Generally. 

Cal.—Gray v. Hartman, 166 P.2d 374, 
73 Cal.App.2d 401. 

Conn.—Friday v. Bacon, 5 A.2d 709, 
125 Conn. 354. 

Ill.—Ross v. Crank, 24 N.E.2d 403, 
303 Ill.App. 25. 

Ky.—Warren’s Adm’r v. Stith, 157 
S.W 2d 308. 288 Ky. 833—Page’s 
Adm’r v. Scott, 64 S.W.2d 23, 245 
Ky. 648. 

La.—Stephens v. Dixie Mercantile 
Co., 99 So. 632, 155 La. 878—Har¬ 
ris v. Landry, App , 150 So. 671. 
Mich—Funk v. Tessin, 266 N.W. 362, 
275 Mich. 312. 

Wis.—Kodaks v. Herr, 251 N.W. 453, 
213 Wis. 310. 

(2) To overcome presumption of 
exercise of due care.—Gray v. Hart¬ 
man, 166 P.2d 374, 73 Cal App 2d 
401. 

(3) Contributory negligence as 
matter of law.—Rudolph v. Lavlgne, 
32 A.2d 815, 92 N.H. 490. 

(4) Walking along wrong part of 
highway. 

Ill.—Bouslough v. Schumacher, 270 
Ill.App. 79—Novina v. Fadley, 258 
Ill.App. 519. 

La.—Harris v. Landry, App., 150 So. 
671. 

Evidence held insufficient to show 
contributory negligence or sufficient 
to show absence thereof. 

Cal—Barry v. Maddalena, 144 P.2d 
974, 63 Cal.App.2d 302—Stealey v. 
Chessum, 11 P.2d 428, 123 Cal App. 
446. 

Conn.—Kupcliunos v. Connecticut 
Co., 26 A 2d 776, 129 Conn. 160— 
Peterson v. Meehan, 163 A. 757, 
116 Conn. 150. 

Ga.—Claxton v. Hooks, 23 S.E.2d 101, 
68 Ga.App. 383. 

La.—Coleman v. Danos, App., 186 So. 
407—Booth v. Owens, App., 146 So. 
761. 

Me.—Cole v. Wilson, 143 A. 178, 127 
Me. 316. 

Mass.—Lucier v. Norcross, 87 N.E. 
2d 498, 310 Mass. 213, 137 A.L.R. 
749—Smith v. Hogan, 185 N.E. 23, 
282 Mass. 573. 

Ohio.—Sprung v. E. I. Dupont De 
NcmourB & Co., App., 84 N.E.2d 41, 
appeal dismissed 23 N.E.2d 947, 
136 Ohio St. 94. 

Pa.—Hoffman v. Herman, 17 Pa.Dist. 
St Co. 75, reversed on other 
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grounds 168 A. 452, 107 Pa.Super. 
92. 

Tenn.—Knight v. Hawkins, 173 S.W. 

2d 163, 26 Tenn.App. 448. 

Vt.—Healy v. Moore, 187 A, 479, 108 
Vt. 324, followed in 187 A. 692, 108 
Vt. 351. 

Va.—Locker v. Carter, 1'5 S.E.2d 89, 
177 Va. 410. 

Wis—Wedecky v. Grimes, 282 N.W. 
593, 229 Wis. 448—Tillier v. 
Swette, 241 N.W. 341, 207 Wis 373. 
42 C.J. p 1238 note 49 [b] (16). 

Violation of statute; prlma faoie evi¬ 
dence 

(1) The violation of statute re¬ 
quiring pedestrian to walk on left 
side of a roadway, giving way to on¬ 
coming traffic, constitutes prima fa¬ 
cie evidence of negligence.—Nicholas 
v Minnesota Milk Co., 4 N.W.2d 84. 
212 Minn. 333—Wojtowlcz v. Belden, 
1 N.W.2d 409. 211 Minn. 461. 

(2) Mere violation of statute pro¬ 
hibiting pedestrian from walking 
along highway outside of business 
or residence district otherwise than 
close to his left-hand edge of high¬ 
way did not overcome presumption 
that decedent took ordinary care.— 
Scalf v. Eicher, 53 P.2d 368, 11 Cal. 
App 2d 44. 

Observation of movements 

Evidence that pedestrian was seen 
to step from a position of safety in¬ 
to path of automobile or that he was 
seen walking in particular lane of 
highway was not necessary to sup¬ 
port finding of his negligence.—Bar¬ 
ry v. Maddalena, 146 P.2d 974, 63 
Cal.App 2d 302. 

Sudden danger 

Evidence held sufficient for Jury to 
infer that pedestrians were within 
rule that prudent person confronted 
with sudden danger may fail to use 
best judgment, omit some precau¬ 
tion, or may not use best available 
method of meeting danger, and still 
not be negligent.—Healy v. Moore, 
187 A. 679, 108 Vt. 324, followed in 
18’7 A. 692, 108 Vt. 351. 

Whin soldiers wore marching un¬ 
der orders at time they were struck 
by motor vehicle, the fact that they 
were marching on wrong side of road 
could not be considered as contribu¬ 
tory negligence on their part.—Smith 
v. Town of Orangetown, D.C.N.T., 57 
F.Supp. 52, affirmed, C.C.A., 150 F.2d 
782, certiorari denied <6 S.Ct. 171, 
326 U.S. 767, 90 L.Ed. 462. 

4i Evidence held sufficient 

Va.—South Hill Motor Co. v. Gordon, 
200 S.E. 637, 172 Va* 193. 

Evidence held insufficient 
U.S.—Andruss v. Nieto, C.C.A.C&1, 
112 F.2d 256. 

Cal.—Bright v. Zabler, 111 P.2d 387, 
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« 

near streets, highways, or bridges ,* 6 bicycle riders i by motor vehicles , 48 and, likewise, has been adju- 
generally , 48 child bicyclists , 47 other children struck | 


43 Cal.App.2d 706—Moore v. Fran- 
-chetti, 70 P.2d 492, 22 Cal.App.2d 
75—Melikian v. Independent Paper 
'Stock Co., 47 P.2d 539, 8 Cal.App. 
2d 166. 

"Fla.—White v. Hughes, 190 So. 446, 
139 Fla. 54. 

Ill—McNally v. Chauncy Body Cor¬ 
poration, 42 N.E.2d 853, 315 IU.App. 
190—Ledferd v. Reardon, 25 N.E. 
2d 116, 303 Ill.App. 300—Kirman v. 
Hutchinson, 264 Ill.App. 469. 

Kan.—Waltmire v. Ford, 78 P.2d 893, 
147 Kan. 732. 

La.—Le Blanc v. Jordy, App., 10 So. 
2d 64. 

Mich—Ebel v. Bruzewski, 29<6 N.W. 
715, 296 Mich. 654. 

N.Y.—Remillard v. Homer Bros., 278 
N.Y.S. 2, 243 AppDlv 829—Rois- 
tacher v. Hurley, 34 N.Y.S 2d 752, 
affirmed 41 N.Y.S 2d 220, 266 App 
Div. 688. motion denied 41 N.Y.S. 
2d 955, 266 App.Div 787. 

Pa.—McNeal v. Spencer, 25 A 2d 147, 
344 Pa. 417. 

Waiting for streetcar 

(1) Evidence held sufficient to 
show contributory negligence.—Arn- 
az v. Forbes, 197 P. 364, 61 Cal.App. 
665. 

(2) Evidence held insufficient to 
establish exercise of due care — 
Swanson v. progress Elec. Co., 67 N. 
E 2d 426, 329 Ill App. 188. 

(3) Evidence held sufficient to 
show absence of contributory negli¬ 
gence.—Nelson v Pauli, 186 N.W. 
217, 176 Wis. 1—42 C.J. p 1238 note 
49 Lb] (14) 

Presumption of due care held de¬ 
stroyed by evidence.—Heath v. Klos- 
terman, 23 A.2d 209, 343 Pa. 501. 

45. Bvidenoe held sufficient to show 
contributory negligence. 

(1) In general. 

•Cal.—High v. Bond, 290 P. 145, 107 
Cal.App. 153. 

Me.—Tibbetts v. Dunton, 174 A. 453, 
133 Me. 128. 

(2) Helper on truck.—Sheely v. 
Sail, 3 N.E.2d 943, 286 Ill.App. 466. 

(3) Motorist changing tire on or 
alongside highway. 

Kan.—Anderson v. Thompson, 22 P. 

2d 438, 137 Kan. 754. 

Me.—Tibbetts v. Dunton, 174 A. 453, 
133 Me. 128. 

(4) Truck driver unloading truck. 
—Batchelor v. Famous Cleaners & 
Dyers, 17 N.W.2d 787, 310 Mich. 654. 

Bvidence held insufficient to show 
-contributory negligence or suffleient 
to show absence thereof. 

(1) In general. 

' Conn.—Farrell v. L. G. De Felice & 
Son, 42 A.2d 657, 132 Conn. 81. 
.Ill.—Koch v. Barker, 41 N.E.2d 829, 


314 Ill.App. 378—Paul ▼. Garmon, 
34 N.E.2d 884. 310 Ill.App. 447. 

La.—Hare v. New Amsterdam Casu¬ 
alty Co., App., l So.2d 439—Ellis v. 
Whitmeyer, App., 183 So. 77. 

Wis.—Walker v. Pomush, 238 N.W. 
859, 206 Wis. 45. 

(2) Toll collector on bridge.—An¬ 
derson v. George A. Hormel & Co., 
136 So. 906, 18 La App. 398. 

(3) Traffic officer. 

N.J.—Hughes v. English, 152 A. 473, 
9 N.J.Misc. 28. 

Wash.—Maskell v Alexander, 157 P. 
872, 91 Wash. 363. 

(4) Workmen. 

Cal.—King v. Green, 94 P. 777, 7 Cal 
App. 473. 

Conn—Goodsell v. Brlghenti, 24 A. 
2d 834, 128 Conn. 581—Yasevae v. 
New Haven & S. L Ry. Co., 9 A 2d 
278, 126 Conn. 27. 

Violation of statute 

Evidence held not to show that 
road worker violated statute requir¬ 
ing pedestrian to walk on left-hand 
edge of highway.—Jones v. Hedges, 
12 P 2d 111, 123 Cal App. 742. 

40. Bvidenoe held sufficient to show 
contributory negligence 
Fla—Miami Transit Co. v Dalton, 
23 So 2d 572, 156 Fla. 485. 

Ind.—Arlington v. Brown, App., 73 
N.E.2d 774. 

La—Harris v. Brock, App., 191 So. 
762—Klotz v. Tru-Fruil Distribu¬ 
tors. App., 173 So 592. 

Mich.—Postal Telegraph Cable Co. v. 
Carpenter, 243 N.W 19, 258 Mich. 
370. 

N.J.—Ailing v. Walton, 144 A. 324, 7 
N.JMisc. 101. 

Va—Hunter v Long's Baggage 
Transfer Co., 195 S.E. 521, 170 Va. 
83. 

Wis—Drlessen v. Moder, 289 N.W. 

689, 233 Wis. 416. 

42 CJ P 1238 note 49 [a] (1). 

Evidence held ineufficient to show 
contributory negligence or sufficient 
to show absence thereof. 

Cal—Hart v. Farris, 21 P 2d 432, 218 
Cal. 69—Hauskins v. Buck Co., 298 
P. 137, 113 Cal App. 176. 

La.—Bonner v. Boudreaux, App., 8 
So.2d 309. 

Mass.—Rizzo v. Ahern, 179 N.E. 244, 
278 Mass. 5. 

N.J.—Mulligan v. Losi, 139 A. 387, 
5 N.J.Misc. 1019. 

Va—Cooke v. Griggs, 33 S.E.2d 764, 
183 Va. 851. 

42 C.J. p 1238 note 49 [b] (2). 

47. Bvidenoe held sufficient to show 
contributory negligence. 

Cal.—-Wright v. Sniffln, 181 P.2d 675, 
80 Cal.App.2d 358—Church v. 

Payne, 97 P.2d 819, 36 Cal.App.2d j 

382. I 


Pa.—Lopo v. McFadden, Com.Pl., 89 
Luz.Leg.Reg. 279. 

Bvidenoe held ineufficient to show 
contributory negligence or suffleient 
to show absence thereof. 

Cal.—Cuadrado v. Tarver, 15 P.2d 
898, 127 Cal.App. 434. 

Ind.—Gulley v. Hamm, App., 73 N.E. 
2d 188. 

La.—Commercial Casualty Ins. Co. v. 
Landry, App., 153 So. 61—Bosarge 
v. Spless & Co., App., 145 So. 21. 
Minn.—Ludwig v. Haugen Motor Co., 
245 N.W. 371, 187 Minn. 315. 

Ohio—Sherburn v. Armstrong, App., 
42 NE.2d 716. 

Wis-—Straub v. Schadeberg, 10 N.W. 
2d 146, 243 Wis. 267, 147 A.L.R. 476. 

Amenability to rule of contributory 
negligence 

In actJon for death of fourteen- 
year-old bicyclist struck by bus trav¬ 
eling in same direction, evidence as 
to his intelligence and capacity was 
sufficient to Bhow that he was amen¬ 
able to ordinary rule of contributory 
negligence as a bar to the action.— 
Van Dyke v Atlantic Greyhound Cor¬ 
poration, 10 S.E.2d 727. 218 N.C. 283. 

48. Evidence held sufficient to show 
contributory negligence. 

(1) Generally. 

Cal.—Baggio v. Mallory, 76 P.2d 660, 
10 Cal.lld 723—Walsh v. Van Tuyle, 
69 P.2d 189. 21 Cal.App 2d 302. 
Ind.—Pflsterer v. Key, 33 N.E 2d 330, 
218 Ind. 521. 

La—Vallery v. Teche Lines, App., 
1'66 So. 646—Guillory v. United Gas 
Public Service Co., App., 148 So. 
274. 

Me.—Barlow v. Lowery, 59 A.2d 702. 
Mass.—Lukiwesky v. Kuporotz, 186 
N.E. 560, 283 Mass. 524. 

Neb—De Griselles v. Gans, 219 N.W. 
235. 116 Neb. 835. 

N.J.—Mott v. Lum, 157 A. 125, 108 
N.J.Law 211. 

N.Y.—Miozzt v. Armstrong Coal Co., 
17 N.Y.S 2d 642, 258 App.Div. 1062, 
appeal dismissed 27 N.E.2d 283, 283 
N.Y. 567. 

RT.—Di Chiara v. Interstate Transp. 

Ass’n, 169 A. 277. 

42 CJ. p 1238 note 49 [a] (2). 

(2) Boy pedestrian struck at night. 
—Cunningham v. Cox, 15 P.2d 169, 
126 Cal.App. 685. 

(3) Contributory negligence as 
matter of law. 

Mich.—Brinker v. Tobin, 270 N.W. 
209, 278 Mich. 42—Franks v. Wood¬ 
ward, 243 NW. 20, 258 Mich. 447. 
N.Y.—Glosh insky v. Bergen Milk 
Transp. Co., 17 N.E.2d 766, 279 N. 
Y. 54. 

(4) Emerging from behind parked 
truck.—La Brie v. Lord, Me., 45 A.2d 
441. 

(5) Failure to yield right of way. 
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dicated in connection with the contributory neg- | ligence 


of motorcycle riders , 49 drivers, 


owners, 


—Van Lydegraf v. Scholz, 4 N.W.2d 
121, 240 Wls. 599. 

ItldiBOf held insufficient to show 
contributory negligence or sufficient 
to show absence thereof. 

(1) Generally. 

U. S.—Lewis y. McGill Interstate 
Exp., C.C.A.N.Y., 156 F.2d 230. 

Cal.—Taylor v. Oakland Scavenger 
Co., 110 P.2d 1044, 17 Cal.2d 594— 
Ross v. Story, 53 P.2d 760, 11 Cal 
App.2d 307—Azzaro v. O'Connell, 
9 P.2d 345, 121 Cal.App. 617—Wong 
Kit v. Crescent Creamery Co., 262 
P. 481, 87 Cal.App. 5C3. 

Conn.—Piascik v. Railway Express 
Agency, 175 A. 919, 119 Conn. 277. 
Ill.—Bunch v. Padva, 76 N.E.2d 544, 
333 IlLApp. 24—Crisler v. Zahart, 
47 N.E.2d 542. 318 Ill App. 220— 
Ehrenheim v. Yellow Cab Co., 239 
Ill.App. 403. 

Ind.—Gerktng v. Johnson, 44 N.E.2d 
90, 220 Ind. 501. 

La.—Loewenberg v. Fidelity Union 
Casualty Co., App., 147 So. 81— 
Booth v. Owens, App., 146 So. 761 
—Sarpy v. Mesman, 135 So. 915, 
17 La.App. 346. 

Mass.—Friedman v. Bcrthiaume, 21 
N.E.2d 261, 303 Mass. 159—Towle 

V. Morin, 4 N.E.2d 348, 295 Mass. 
683—Hirrell v. Lacey, 174 N E 679, 
274 Mass. 431—Clark v. Martin, 158 
N.E. 266, 261 Mass. 60—Huffam v. 
Paquln, 156 N.E. 6. 259 Mass. 191 
—Di Rienzo v. Goldfarb, 153 N.E. 
784. 257 Mass. 272. 

Mich.—Oakes v. Van Zomeren, 238 N. 

W. 177, 255 Mich. 372. 

N.J.—Rizio v. Public Service Electric 
A Gas Co., 23 A.2d 585, 128 N.J. 
Law 60—Scott-Huntington v. Pear¬ 
son, 168 A. 259, 11 N.J.Misc. 642. 
N.Y.—Cross v. Stibbs Transp. Lines, 
56 N.Y.S.2d 253, 269 App.Div. 893- 
Fury v. De Robertis, 40 N.Y.S.2d 
197. 

Ohio.—Wilkeson v Erskine A Sons, 
App., 70 N.E 2d 787—Sears v. Lair- 
son, 13 Ohio Supp. 82. 

Tenn.—Garls v. Eberling, 71 S.W.2d 
215, 18 Tenn.App. 1. 

42 C.J. p 1238 note 49 [b] (8). 

(2) Alighting from, or leaving, 
streetcar. 

Cal.—Wilson v. Mardakis, 280 P. 989, 
100 Cal.App. 678. 

Me.—Day v. Cunningham, 133 A. 855, 
125 Me. 328, 47 A.L.R. 1229. 

(3) Coasting.—Burns ,v. Bminger, 
261 P. 613, 81 Mont. 79. 

(4) Crossing intersection.—Barrett 

V. Harman, 1 P.2d 468, 115 Cal.App. 
283. 

Mans faoie oass; age 

(1) Undisputed fact that boy 
struck by automobile was ten years 
old made prlma facie Qase of free¬ 
dom from contributory negligence, 
subject to right of rebuttal.—Flick- 


inger v. Phillips, 267 N.W. 101, 221 
Iowa 837. 

(2) A showing that plaintiff, in¬ 
jured when sled on which he had 
been riding and which had been 
hooked to defendant’s automobile was 
struck by approaching automobile, 
was between ages of seven and four¬ 
teen established a prima facie case 
of nonnegligence on his part.—Sam- 
uelson v. Sherrill, 280 N.W. 596, 225 
Iowa 421. 

(3) Evidence held to warrant find¬ 
ing that child between four and five 
years of age, struck by automobile, 
was too young to take care of him¬ 
self.—Clark v. Martin, 158 N.E. 265, 
261 Mass. 60. 

Presumption of due care 

Ev donee held insufficient to over¬ 
come presumption of due care. 

Me.—Blanchette v. Miles, 27 A.2d 396, 
139 Me. 70. 

Va.—American Tobacco Co v. Har¬ 
rison, 27 S.E.2d 181, 181 Va 800. 

Violation of coasting ordinance, 

which would bar recovery for inju¬ 
ries, held not shown—Towle v. Mor¬ 
in, 4 N.E 2d 348, 29-5 Mass 583 

49. Bvldeaoe held sufficient to show 
contributory negligence or insuffi¬ 
cient to show absence thereof. 

(1) Generally. 

Me.—Bonefant v. Chapdelaine, 158 A. 
857, 131 Me. 45—Esponette v Wise¬ 
man, 155 A. 650, 130 Me. 297. 

Pa—Guiducci v. Mason, 192 A. 632, 
326 Pa. 490. 

Tex.—Fertsch v. White, Civ.App., 138 
S.W.2d 195. 

Wash—Allen v. Porter, 143 P.2d 328, 
19 Wash.2d 503. 

(2) Contributory negligence as 
matter of law. 

Ala.—Dudley v. Alabama Utilities 
Service Co., 144 So. 5, 225 Ala. 531. 
Mich.—Saunders v. Berger, 297 N.W. 
240, 207 Mich. 199. 

Vt—Parro v. Meagher, 184 A. 885, 108 
Vt. 182. 

(3) Excessive speed. 

Cal.—Spencer v. Schiffman, 7 P.2d 
361, 119 Cal.App. 746. 

La —Deffcz v. Stephens, General Cas. 
Co. of America. Intervener, App., 
30 So.2d 154. 

Me.—Esponette v. Wiseman, 165 A. 
660, 130 Me. 297. 

Tex.—Fertsch v. White, Civ.App., 138 
S.W.2d 195. 

(4) Failure to have motorcycle un¬ 
der control. 

La.—Deffez v. Stephens, General Cas. 
Co. of America, Intervener, App., 
30 So.2d 154. 

Tex.—Fertsch v. White, Civ.App., 138 
S.W.2d 195. % 

(5) Failure to maintain proper 
lookout. 
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Cal.—State Compensation Ins. Fund 
v. Jorn, 200 P. 624, 186 Cal. 782. 
La.—DefTez v. Stephens, General Cas. 
Co. of America, Intervener, App., 
30 So.2d 154. 

Me.—Eaton v. Ambrose, 180 A. 863, 
133 Me 458 

Wis — Serkowski v. Wolf, 30 N.W.2d 
223, 251 Wis. 595. 

(6) Intersectional collision. 

Ala.—Dudley v. Alabama Utilities 
Service Co., 144 So. 5, 225 Ala. 531. 
Cal —Spencer v. Schiffman, 7 P.2d 
361, 119 Cal.App 746. 

Ill.—Kunes v. Garcia, 1 N.E.2d 262, 
284 Ill.App. 16. 

La.—Deffez v. Stephens, General Cas. 
Co. of America, Intervener, App., 
30 So.2d 154. 

Me —Eaton v. Ambrose, 180 A. 363, 
133 Me 458. 

Mich—Saunders v. Berger, 297 N.W. 
240, 297 Mich 199. 

Minn —Wctterlind v. Hintz Feed Co., 
263 NW. 462, 195 Minn. 426. 

Miss.—Baird v. Harrington, 30 So.2d 
82. 

Pa.—Guiducci v. Mason, 192 A. 632, 
326 Pa 490. 

Tex—Fertsch v. White, Civ.App., 138 
S.W.2d 195. 

Vt—Parro v. Meagher, 184 A. 885, 
108 Vt. 182. 

Wash.—Whiting v. Emery, 289 P. 524, 

157 Wash 551. 

(7) Motorcycle policeman. 

Cal.—Spencer v. SchifTman, 7 P.2d 
361, 119 Cal App 746 
III—Kunes v. Garcia, 1 N.E.2d 262, 
284 Ill.App. 16 

La.—Deffez v. Stephens, General Cas. 
Co. of America, Intervener, App., 
30 So.2d 154. 

■vldenoe held insufficient to show 
contributory negligence or sufficient 
to show absence thereof. 

(1) Generally. 

U.S.—Sanders v. Leech, C.C.A.Fla., 

158 F.2d 486—Sanders v. Leech, D. 
C.Fla., 64 F.Supp. 600. 

Cal.—Samuelson v. Siefer, 144 p.2d 
879, 62 Cal.App.2d 320—Jolley v. 
Clemens, 82 P.2d 51, 28 Cal.App.2d 
55. 

La.—Lane v. Bourgeois, App., 28 So. 
2d 91—Hero v. Toye Bros. Yellow 
Cab Co., App., 19 So.2d 887— 
Scruggs v. V. Frank Lynn Co., 
App., 6 So.2d 86. 

Me.—Gustin v. Asskov, 161 A. 448, 
129 Me. 494. 

Md.—Pitcher v. Daugherty, 8 A.2d 
917, 177 Md. 145. 

Mass.—Curley v. Mahan, 193 N.E. 84, 
288 Mass. 369. 

Va.—Gaines v. Campbell, 166 S.E. 
704, 169 Va. 504—Waynick v. Wal- 
rond, 154 S.E. 522, 155 Va. 400, 70 
A.L.R. 1014. 

(2) Action in emergency.—Gray v. 
Elmo, 156 A. 825, 9 N.J.Misc. 1093. 
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or riders of animals , 60 guests or passengers in mo- [ tor vehicles , 61 and in connection with the con- 


(3) Driver too near to motorist.— 
Globe Indemnity Co. v. Cook, La.App., 
167 So. 115. 

(4) Excessive speed. 

Cal.—Samuelson v. Siefer, 144 P.2d 
879, 62 Cal.App.2d 320. 

La.—Hero v. Toye Bros. Yellow Cab 
Co., App.. 19 So.2d 887. 

N.J.—Stegman v. White House DalTy 
Products, 21 A.2d 665, 127 N.J.Law 
102 . 

(5) Intersectional collision. 

Cal.—Ederer v. Shanser, 25 P.2d 38, 
134 Cal.App. 137. 

La.—Hero v. Toye Bros. Yellow Cab 
Co., App., 19 So.2d 887. 

(6) Motorcycle policeman. 

Cal.—Boyle v. Stewart. 3 P.2d 326, 

116 Cal.App. 714. 

Wis.—Martell v. Kutcher, 216 N.W. 
522, 195 Wis. 19. 

Violation of statute or ordinaaoe 

(1) Evidence held to show viola¬ 
tion of statute or ordinance consti¬ 
tuting contributory negligence. 

Vt.—Parro v. Meagher, 184 A. 885, 
108 Vt. 182. 

Wash.—Allen v. Porter, 143 P.2d 328, 
19 Wash.2d 503. 

(2) Violation of speed statute or 
ordinance is not conclusive evidence 
of contributory negligence —Steg- 
man v. White House Hairy Products, 
21 A.2d 665, 127 N.J Law 102 . 
Overcoming presumption of due care 

Presumption that due care was ex¬ 
ercised by deceased in operating mo¬ 
torcycle disappeared in face of posi¬ 
tive and direct testimony of his lack 
.of due care—Allen v. Porter, 143 r. 
2d 328, 19 Wash.2d 603. 

50. Bvldenoe held sufficient to show 
- contributory negligence. 

La.—Pecar v. Toye Bros. Yellow Cab 
Co., App.. 8 So.2d 120. 

Wash.—Frowd v. Marchbank, 283 p. 
467, 154 Wash. 634. 

Bvldenoe held insufficient to show 
.contributory negligence or sufficient 
to show absence thereof. 

(1) Driver of animal-drawn vehi¬ 
cle.—Smith v. Louisiana Power & 

Light Co., La.App., 158 So. 844—42 C. 
J. p 1238 note 49 [b] (6), (21). 

(2) Owner of dog.—Jones v. Crad¬ 
dock, 187 S.E. 558, 210 N.C. 429. 

(3) Owner of horse.—Texeira v. 
Sundquist, 192 NE. 611, 288 Mass. 93. 

(4) Owner of mules.—Grossmann 
v. Diesel, 42 N.E.2d 957, 315 Ill.App. 
306 . 

61. Bvldenoe held sufficient to show 
contributory negligence or insufficient 
to show absence thereof. 

(1) Generally. 

• Cal.—Linde v. Emmlck, 61 P.2d 338, 
16 Cal. App. 2d 676—Whltsett v. 
Morton, 33 P.2d 54, 138 Cal.App. 
628. 


Conn.—Tracy v. Welch, 145 A. 662, 

109 Conn. 144. 

Fla.—Union Bus Co. v. Matthews, 192 
So. 811. 141 Fla. 99. 

Ill.—Sugru v. Highland Park Yellow 
Cab Co., 251 Ill.App. 99. 

Kan.—Shrewsbury v. Goodacre, 10 P. 
2d 1, 135 Kan. 230. 

Mich.—Boylon v. Reliable Cartage 
Co, 242 NW. 231, 258 Mich. 5. 
N.Y.—Farrell v. Kory, 282 N.Y.S. 355, 
245 App.Div. 901. 

Wash.—Allen v. Porter, 143 P.2d 328, 
19 Wash.2d 503. 

W.Va.—Clise v. Prunty, 163 S.E. 864, 
112 W.Va. 181. 

42 C.J. P 1238 note 49 [a] (6). 

(2) Contributory negligence as 
matter of law. 

Iowa—Hutchinson v. Sioux City 
Service Co., 230 N.W. 387, 210 Iowa 
9 

Mich.—Sheathelm v. Consumers Pow¬ 
er Co., 292 N.W. 355. 293 Mich 422. 
Va.—Yellow Cab Co. of Virginia v. 

Gulley, 194 S.E 683, 169 Va. '611. 
Wis.—Whyte v. Lindhlom, 255 N.W. 
265, 216 Wis. 21, rehearing denied 
256 N.W. 244, 216 Wis 27. 

(3) Contributory willfulness as 
matter of law.—Nettles v. Your Ice 
Co, 4 SE.2d 797, 191 S.C. 429. 

(4) Failure to keep or maintain 
proper lookout. 

Iowa.—Hewitt v. Ogle, 256 N.W. 755, 
319 Iowa 46. 

La.—Acosta v. Smith, App., 23 So 2d 
742, followed in 23 So.2d 745 and 
Butler v. Smith, 23 So.2d 745. 

Tex.—Doornbos v. Looney, Civ App., 
159 S.W.2d 155, error refused. 
Wis.—Whyte v. Lindhlom, 265 N.W. 
265, 216 Wis. 21, rehearing denied 
256 N.W. 244, 216 Wis. 27. 

(5) Failure to protest against 
speed or careless method of driving. 
Conn—Tracy v. Welch, 145 A. 662, 

109 Conn. 144. 

Ill.—McDermott v. McKeown Transp. 

Co., 263 Ill.App. 325. 

Pa.—Uuiducci v. Mason, 192 A, 632, 
326 Pa. 490. 

W.Va.—Oney v. Binford, 180 S.E. 11, 
116 W.Va. 242. 

Wis.—Hutzler v. McDonnell, 7 N.W. 
2d 835, 242 Wis. 256. 

(6) Failure to warn driver of dan¬ 
ger. 

Ill.—Lamesch v. Schmidt, 24 N.E.2d 
579, 303 Ill.App. 58. 

N.Y.—Bablsch v. Elliott, 21 N.Y.S.2d 
340, 259 App.Div. 1107, appeal de¬ 
nied 22 N.Y.S.2d 528, 260 App.Div. 
814, appeal denied. 

(7) Intersectional collision. 

Ark.—Graves v. Jewel Tea Co., 23 S. 

W.2d 972, 180 Ark. 980. 

Iowa.—Hewitt v. Ogle. 256 N.W. 756, 
31* Iowa 46. 

I La.—Acosta v. Smith, App., 23 So. 2d 
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742, followed In 23 So.2d 745 and 
Butler v. Smith, 23 So.2d 745. 

Mich.—Sheathelm v. Consumers Pow¬ 
er Co.. 292 N.W. 355, 293 Mich. 422. 
Va.—Yellow Cab Co. of Virginia v. 

Gulley, 194 S.E. 683, 169 Va. 611. 
Wis.—Whyte v. Lindhlom, 255 N.W. 
265, 216 Wis. 21, rehearing denied 
256 NW. 244, 216 Wis. 27. 

(8) Intoxication of plaintiff.—Un¬ 
ion Bus Co. v. Matthews, 192 So. 811, 
141 Fla. 99. 

(9) Riding with intoxicated or 
reckless driver. 

Cal.—Smith v. Maloney, 78 P.2d 1034, 

26 Cal.App 2d 97—Whitsett v. Mor¬ 
ton, 33 P.2d 54. 138 Cal.App. 628. 

Fla—Union Bus Co. v. Matthews, 192 
So. 811, 141 Fla. 99. 

La.—Merrier v. Fidelity & Casualty 
Co of New York. App, 10 So.2d 262 
—Richard v. Canning. App., 168 
So. 598. 

Pa.—Cassidy v. Evans, 23 A.2d 449, 
343 Pa. 483. 

S C.—Nettles v. Your Ice Co., 4 S.E. 

2d 797, 191 S.C 429. 

W.Va.—Young v. Wheby, 30 S.E.2d 6. 
126 W.Va. 741, 164 A L.R. 919. 

(10) Willful and wanton miscon¬ 
duct.—Willgeroth v. Maddox, 281 Ill. 
App. 480. 

Bvldenoe held insufficient to show 
contributory negligence or sufficient 
to show absence thereof. 

(1) Generally. 

U.S.—Skinner v. Pennsylvania Grey¬ 
hound Lines, C.C.A.Ind , 123 F 2d 
497—Pepper v. Morrill, C.C.A 
Mass., 24 F.2d 320, 57 A.L R. 750 
—Sampson v. Channell, D C Mass , 

27 F.Supp. 213, second case, new 
trial denied 27 F.Supp. 213, first 
case, affirmed, C.C.A., Channell v. 
Sampson, 108 F 2d 315, vacated on 
other grounds Sampson v. Chan¬ 
nell, 110 F.2d 754, 128 A.L R. 394. 
certiorari denied Channell v. Samp¬ 
son, 60 S.Ct. 1099, 310 U.S. 060, 84 
L.Ed. 1415. 

Ark—Hammond v. Hamby, 87 SW.2d 
1000, 191 Ark. 780. 

Cal —Ellison v. Lang Transp. Co., 84 
F.2d 510, 3 2 Cal 2d 355—McDougall 
v. Morrison, 130 P.2d 149, 55 Cal. 
App.2d 92—Weddle v. Loges. 125 
P.2d 914, 52 Cal App 2d 116—Hern¬ 
andez v. Murphy, 115 P.2d 565, 46 
Cal.App.2d 201—Albania v. Kovace- 
vich, 113 F.2d 251, 44 Cal.App.2d 
925—Noble v. Key System, 51 P. 
2d 887, 10 Cal.App.2d 132—Chap¬ 
man v. Pickwick Stages System, 4 
P.2d 283, 117 Cal.App. 660—Rath v. 
Bankston. 281 P. 1081, 101 Cal.App. 
274. 

Del.—Burton v. Delaware Poultry 
Co., 15 A.2d 440, 2 Terry 68. 

Fla.—Shams v. Saportas, 10 So.2d 
715, 162 Fla. 48. 

Ga.—Britt v. Davis. 187 S.E. 125, 53 
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Ga-App. 783—Poole v. Yawn, 163 
S.E. 815, 45 Ga.App. 58. 

Idaho.—Gorton v. Doty, 69 P.2d 186, 
67 Idaho 792. 

Ill.—Baumgardner v. Boyer, 61 N.E. 
2d 784, 320 Ill.App. 488—Tennes v. 
Tennes. 50 N.E.2d 132, 820 IlLApp. 
19—Connett v. WinJet, 84 N.E. 2d 
878, 310 IlLApp. 633—Beard v. Zin- 
dars, 26 N.E.2d 136, 803 IlLApp. 337 
—Smith v. Carter, 28 N.E.2d 738, 
802 IlLApp. 236—Kelley v. Miles. 16 
N.E.2d 931, 296 IlLApp. 650—Mas- 
ten v. Cousins, 216 Ill.App. 268. 

Ind.—Kelley v. Dickerson, 13 N.E. 2d 
635, 213 Ind. 624—Mattes v. Brug- 
ner, 159 X.B. 156, 88 Ind.App. 36. 
Kan.—Cruse v. Dole. 124 P.2d 470, 
156 Kan. 292—McCoy v. Pittsburg 
Boiler Sc Machine Co., 261 P. 30, 124 
Kan. 414. 

La—Cassar v. Mansfield Lumber Co., 
App., 35 So.2d 797—Brousseau v. 
Bheem Mfg. Co., App., 34 So.2d 273 
—Keowen v. Amite Sand & Gravel 
Co., App., 4 So.2d 79—Harrelson v. 
McCook, App., 198 So. 532—Smith 
V. Monroe Grocer Co., App.. 179 So. 
495—Bryant v. Ritchie Grocery Co., 
App., 164 So. 472—Monkhouse v. 
Johns, App., 142 So. 347—Driefus 
v. Levy, App., 140 So. 259—Barber 

V. El Dorado Lumber Co., App ,139 
So. 29, reheard 142 So. 718—Sears 
▼. Inter urban Transp. Co., 125 So. 
748, 14 La App. 343. 

Me.—Plante v. Canadian Nat. Rys., 
23 A.2d 814, 138 Me. 215—Davis v. 
Tobin. 163 A. 780, 131 Me. 426— 
Kimball v. Bauckman, 158 A. 694, 
131 Me. 14—Trumpfeller v. Cran¬ 
dall, 155 A. 646, 3 30 Me. 279. 

Mass.—Morton v. Dobson, 30 N.E 2d 
231, 307 Mass. 394—Moore v. rat- 
rone, 10 N.E 2d 69. 298 Mass. 198— 
Cycx v. Dugal, 3 N.E.2d 1011, 295 
Mass. 417—Orlando v. City of 
Brockton, 3 N.E 2d 794, 295 Mass. 
205—Nichols v. Rougeau, 187 N.E. 
710, 284 Mass. 371. 

Mich.—Boyce v. Shtukas, 11 N.W.2d 
206, 30*6 Mich. 467. 

Minn.—Kordlak v. Holmgren, 30 N.W. 
2d 16, 226 Minn. 134—Anderson v. 
Anderson, 248 N.W. 35, 188 Minn. 
602. 

Mont.—Simpson v. Miller, 34 P.2d 
528, 97 Mont. 328. * 

Neb.—Mackechnie v. Lyders, 279 N. 

W. 328, 134 Neb. 682—Moran v. 
Moran, 246 N.W. 711, 124 Neb. 379. 

Nev.—Nicora v. Cerveri, 244 F. 897, 
49 Nev. 261. 

N.J.—Preiss v. Public Service Co-or¬ 
dinated Transport, 166 A. 628, 11 N. 
J.Misc, 426—Dumphy v. Thompson, 
130 A. 639, 3 N .J.Misc. 10S6 
N.Y.—Hemmingway v. Town of Dan- 
nemora, Clinton County, 55 N.Y.S. 
2d 830, 269 App.Div. 798—Jones v. 
Gray, 46 N.Y.S.2d 619. 267 App. 
Div. 242, appeal denied 47 N.Y.S.2d 
606, 567 App.Div. 926—Gibson v. 
State, 21 N.Y.S.2d 362, 259 App. 
Div. 1104—Whitbeck v. Ryder, 21 
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N.Y.S.2d 201, 259 App.Div. 1109— 
Tyler v. Conway, 1 N.Y.S.2d 663, 
253 App.Div. 8*65—Zamenick v. 
Easman & Co., 290 N.Y.S. 766, 248 
App.Div. 920—Tweedie v. Ballard, 
287 N.Y.S. 923, 248 App.Div. 644. 
Or.—Waller v. Hill, 190 P.2d 147. 
Pa.—Fingeret v. Mann, T78 A. 674, 
319 Pa. 262. 

S.D.—Schumacher v. Storberg, 7 N. 

W.2d 141, 69 S.D. 103. 

Tenn.—Harrison v. Graham, 107 S. 
W.2d 517, 21 Tenn.App. 189— 

Chumley v. Anderton, 103 S.W.2d 
331, 20 Tenn.App. 621. 

Tex.—Jackson v. Edmondson, Civ. 
App., 129 SW.2d 369, reversed on 
other grounds 151 S.W.2d 794, 136 
Tex. 405—Phoenix Refining Co. v. 
Walker, Civ.App., 108 S.W.2d 323, 
error dismissed. 

Va.—Masters v. Card!, 42 S.E.2d 203, 
186 Va. 261—Hague v. Valentine, 
28 S.E.2d 720, 182 Va. 256—Selfe 
v. Fuller, 18 S.E.2d 254, 179 Va. 30 
—Hackley v. Robey, 195 S.E. 689, 
170 Va. 55—'Stubbs v. Parker, 192 
S E 820, 169 Va. 676, opinion ad¬ 
hered to 195 S.E 688. 927, 169 Va. 
67 6, dissenting opinion 198 S.E. 
363, 169 Va. 676—Howell v. Mur¬ 
dock 156 S.E. 886, 156 Va 669. 
Wash—Boyle v. Lewis, 193 P.2d 332 
Wis—Quinnell v. Bowen, 16 N.W.2d 
415, 246 Wis. 16—Landskron v. 

Hartford Accident & Indemnity 
Co.. 6 N.W.2d 178, 241 Wis. 446 
—Haight v. Luedlke, 1 N.W.2d 882, 
239 Wis. 389—Taugher v. Hard¬ 
ware Mut. Casualty Co., 292 N.W. 
277, 235 Wis 55—Williams v. Wil¬ 
liams, 246 N.W 322, 210 Wis. 304 
—Krause v. Hall, 217 N.W. 290, 
195 Wis. 565. 

42 C J. p 1238 note 49 [b] (7), (8). 

(2) Control over automobile. 
N.C—York v. York, 194 S.E. 486, 212 

N.C. 695. 

N.D.—Wilson v. Oscar H. Kjorlle Co., 
12 N.W 2d 526, 73 N.D. 134. 

S.D.—Schumacher v. Storberg, 7 N. 
W.2d 141, 69 S.D. 103. 

(3) Failure to protest against 
speed or manner of operating motor 
vehicle. 

Cal.—Swink v. Gardena Club, 151 P. 

2d 313, 65 Cal.App 2d 674 
La.—Brousseau v. Rheem Mfg. Co., 
App., 34 So.2d 273—Donovan v. 
Standard Oil Co. of Louisiana, 
App., 197 So. 320—Morgan v. Lanz, 
App, 105 So. 128, followed in 
Schindler v. Lanz, 195 So. 133 and 
Yeatman v. Lanz, 195 So. 133— 
Chaney v. Hutches, App., 192 So. 
556—Lelser v. Thomas, App., 150 
So* 81, rehearing refused 150 So. 
670—Barber v. El Dorado Lum¬ 
ber Co., App., 139 So. 29, reheard 
142 So. 718. 

Mass.—Gallup v. Lazott, 171 N.E. 

658, 271 Mass. 406. 

Mo.—Allison v. Dittbrenner, App., 
60 S.W.2d 199. 
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Neb.—Murphy v. Shiblya, 250 N.W. 
746, 125 Neb. 48*7. 

Tex.—Ford Motor Co. v. Maddin, 75 
•S.W.2d 474, 124 Tex. 131. 

Wis.—Groh v. W. O. Krahn, Inc., 271 
N.W. 374, 223 Wis. 662—Cummings 
v. Nelson, 260 N.W. 769, 213 Wis. 
121 . 

(4) Failure to warn driver of dan¬ 
ger. 

Cal.—Cate v. Fresno Traction Co., 2 
P.2d 364, 213 Cal. 190. 

Ill.—Baumgardner v. Boyer, 51 N.E. 

‘2d 784, 320 Ill.App. 488. 

La.—Cassar v. Mansfield Lumber Co., 
App., 35 So.2d 797—Scott v. Rich¬ 
ard, App., 24 So.2d 175, followed in 
24 So.2d 180 and 24 So.2d 179— 
Gillespie v. Louisiana Long Leaf 
Lumber Co., 185 So. 116—Meaux 
v. Gulf Ins. Co., App., 182 So. 158, 
followed in 182 So. 164, two cases 
—Johnson v. National Casualty 
Co., App., 176 So. 235—Rhodes v. 
Jordan, App., 157 So. 811—Lelser 
v. Thomas. App., 160 So. 81, re¬ 
hearing refused 150 So. 670—Law- 
rason v. Richard, 129 So. 250, 16 
La App. 434, affirmed 135 So. 29, 
172 La 696. 

Me —Plante v. Canadian Nat. Rys., 
23 A.2d 814, 138 Me. 215. 

Neb—Murphy v. Shiblya, 250 N.W. 
746, 125 Neb. 487. 

Okl.—Eagle-Picher Mining & Smelt¬ 
ing Co. v. Drinkwine, 141 P.2d 66, 
192 Okl. 662. 

Tex.—Ford Motor Co. v. Maddin, 76 
S.W.2d 474, 124 Tex. 131—McWil¬ 
liams v. Hailey. Civ.App., 95 S.W. 
2d 985, error dismissed—Humble 
Oil & Refining Co v. Butler, Civ. 
App., 46 S.W.2d 1043, error dis¬ 
missed. 

(5) Going to sleep while riding. 
Or.—Smith v. Williams, 178 P.2d 710, 

180 Or. 626, 173 A.L.R. 1220. 

Pa.—Burns v. Wasillndra, Com.Pl.,. 
60 Montg.Co. 28. 

(6) Gross contributory negligence. 
—Murphy v. Shibiya, 250 N.W. 746, 
126 Neb. 487* 

(7) Interfering with driver. 

III.—Baumgardner v. Boyer, 51 N.E' 
2d 784, 320 Ill.App. 438. 

La.—Leiser v. Thomas, App., 150 So. 

81, rehearing refused 150 So. 670. 
Minn.—Grengs v. Erickson, -29 N.W. 

2d 881, 225 Minn. 153. 

N.D.—Wilson v. Oscar H. KJorlie Co.. 

12 N.W.2d 526, 73 N.D. 134. 

R.I.—Pacheco v. Weybosset Pure 
Food Market, 171 A. 235. 

(8) Intersections! collision. 

Cal.—Swink v. Gardena Club, 151 P. 
2d 313, 65 Cal.App.2d 674—Chinmr- 
v. Pomona Pump Co., 96 P.2d 560, 
8'6 Cal.App.2d 633. 

D.C.—Peake v. Ramsey, Man. App., 43*. 
A.2d 763. 

Ill.—Serietie v. Jeromell, 57 N.E.2d 
896. 324 Ill.App. 233—Barber v 
Northcutt, 89 N.E.2d 411, 313 Ilk 
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c. Collisions between Motor Vehicles at Inter¬ 
sections 

In particular cases* evidence has been held suffi¬ 
cient or Insufficient to prove, or disprove, the contribu- 
tory negligence of persons Involved In collisions be¬ 
tween motor vehicles at Intersections. 

In the application of the principles stated supra 


subdivision a of this section, evidence adduced in 
particular actions for personal injuries or property 
damage resulting from collisions between motor 
vehicles crossing, or attempting to cross, the paths 
of each other, or at intersections generally, has 
been held sufficient to show contributory negligence, 
or insufficient to show the absence thereof , 53 in 
cutting a corner, or failing to go past the middle of 


App. 147—Heinichen v. Evans, 23 
N.E.2d 400, 302 Ill.App. 70—Gra¬ 
ham v. Dressen, 10 N.E.2d 843, 292 
Ill.App. 15. 

La —Simon v. Harrison, App., 200 
So. 476, followed In 200 So. 481— 
Schexn&lldre v. Bledsoe, App., 194 
So. 45—Chaney v. Hutches, App., 
192 So. 5*56 t—B arr v. Fidelity & 
Casualty Co. of New York, App., 
188 So 521. 

Mans—Morton v Dobson, 80 N.E.2d 
231, 307 Mass. 394. 

NH—Gendron v Gild den, 148 A. 
461, 84 N.H. 162 

N .T —Dunphv v. Thompson, 130 A. 

639, 3 N.J.Misc 1086. 

NT—Eaton v. Paige, 24 N.Y.S.2d 
522, 261 App.Dlv. 850 
R.I.—Spaziano v. Haponl, 13 A.2d 
810, 65 RI. 163—Pacheco v. Wey- 
bosset Pure Food Market, 171 A. 
235. 

Va—Outlaw v. Pearce, 11 S.E 2d 600, 
176 Va. 458. 

Wls.—Brown v. Haertel. 244 N.W. 
633, second case, 210 Wls. 354, 
amended 246 N W. 691, 210 Wis. 
354—Asmus v. Gams, 244 N.W. 581, 
209 Wis. 201 

(9) Intoxication of plaintiff.— 
Schexnaildre v Bledsoe, La.App., 194 
So. 45—Barber v. El Dorado Lumber 
Co, La App., 139 So 29, reheard 142 
So. 718. 

(10) Joint enterprise with driver. 
NC.—York v. York, 194 SE. 48-6, 

212 NC 695. 

Pa.—Fingeret v. Mann, 178 A. 674, 
319 Pa. 262. 

(11) Riding in car dflven at ex¬ 
cessive speed. 

Cal.—McKinley v. Dalton, 17 P.2d 
160, 128 Cal.App. 298. 

Kan.—Sponable v. Thomas, 33 P.2d 
729, 139 Kan. 725. 

(12) Riding in defective vehicle. 
U.S.—Stafford v. Roadway Transit 

Co., C.C.A.Pa., 165 F.2d 920. 

Nev.—Thorne v. Lampros, 288 P. 601, 
62 Nev. 417. 

N.C.—York v. York, 194 S.E. 486, 
212 N.C. 695. 

Tex.—Tippit v. Gohman, Civ.App., 
145 S.W.2d 908, error dismissed, 
Judgment correct. “ 

(13) Riding with Intoxicated or 
careless driver. 

Cal.—Lindemann v. San Joaquin Cot¬ 
ton Oil Co., 55 P.2d 870. 5 Cal.2d 
4S0—Kroplln v. Huston, 179 P.2d 


675, 79 Cal.App 2d 332—McMahon 
v. Schindler, 102 P 2d 378, 38 Cal 
App.2d 642—Earley v. Wolf. 51 P. 
2d 203, 10 Cal App 2d 224—McKin¬ 
ley v. Dalton, 17 P.2d 160, 128 Cal. 
App. 298. 

La.—Morgan v. Lanz, App., 195 So 
128, followed in Schindler v. Lanz 
195 So. 133 and Yeatman v Lanz. 
195 So. 133—Lelser v Thoras. 
App., 150 So. 670, refusing rehear¬ 
ing 150 So. 81—Barber v El Dora¬ 
do Lumber Co.. App, 139 So 29, 
reheard 142 So. 718—Waters v. 
Meriwether Transfer Co, 137 So. 
578, 18 La App 18—Denham v 

Taylor, 131 So. 614, 15 La App. 545. 
rehearing denied 132 So. 372, 19 
La.App 814. 

Mass—O'Connell v McKeown, 170 
N.E. 402. 270 M-'ss 432. 

Mont.—Westergard v Peterson, 159 
P.2d 518, 117 Mont 550 
N.J.—Zito v. Ingcrsoll, 147 A. 400. 

7 NJMIsc. 893 
Failure to warn 

Jury may consider, on question of 
automobile guest’s contributory neg¬ 
ligence in automobile accident rase, 
whether guest failed to warn or pro¬ 
test to driver.—Lazar v. Black & 
White Cab Co., 179 S.E. 250, '50 Ga. 
App. 567. 

Ownership as showing right to con¬ 
trol vehicle 

With respect to negligence of 
plaintiff passenger, passenger’s own¬ 
ership of automobile involved in col¬ 
lision while operated by her minor 
son, in absence of evidence that she 
had divested herself of right to con¬ 
trol, is sufficient to warrant finding 
that passenger retained right to 
control operation of automobile.— 
Levangie v. Gutterson, 194 N.E. 79, 
289 Mass. 287. 

52. Evideno# hold sufficient to show 
contributory negligence or insuffi¬ 
cient to show absence thereof. 

Mich.—Saur v. Rowland, 262 N.W. 
301, 272 Mich. 520. 

Minn.—Norton v. Connolly, 16 N.W. 

2d 170, 218 Minn. 366. 

Neb.—Eaton v. Merritt, 281 N.W. 
•620, 135 Neb. 368. 

N.Y.—.Anderson v. Snell, 282 N.Y.S. 
704, 246 App.Dlv. 6’70. 

Evidence held Insufficient to show 
contributory negligence or sufficient 
to show absence thereof. 

Minn.—Murphy v. Dyson, 25 N.W.2d 
291, 223 Minn. 19. 


Mont.—McCulloch v. Horton, 66 P.2d 
1344. 102 Mont. 135 

N Y.—Brown v. Babcock, 40 N.Y.S 2d 
428, 265 App.Dlv. 596—Stockham v. 
Teska, 40 N.Y.S.2d 460. 

N D.—Ziegler v. Ford Motor Co., 272 
N.W 743, 67 N.D. 286. 

Or.—Motejl v. Greenwood, 138 P.2d 
216, 171 Or. 469. 

Wash.—Clarke v. Bohemian Brewer¬ 
ies, 110 P 2d 197, 7 Wash.2d 487. 

53. U.S.—U. S. v. Goldman, D.C.Pa.. 
61 F.Supp. 315. 

Ark.—Graves v. Jewel Tea Co., 28 
S W 2d 972, 180 Ark. 980. 

Cal—Bischell v. State, 167 P.2d 41, 
68 Cal App 2d 557—Dungey v. Pa¬ 
cific Electric Ry. Co., 117 P.2d 376, 
47 Cal App 2d 94—Almanerz v. San 
Diego Electric Ry. Co., '59 P.2d 513, 
15 Cal App 2d 423—Cierley v. Uhalt, 
10 P.2d 769, 122 Cal.App. 701. 

Conn.—Contractor’s Supply Co. v. 
Connecticut Ry. & Lighting Co.. 44 
A 2d 915, 132 Conn. 431—Carlin v. 
Haas, 8 A.2d 530, 126 Conn. 8— 
England v. Watkins Bros., 186 A. 
484, 122 Conn 1. 

D.C—Rnaen v Southern Hotel Sup¬ 
ply Co. Mun.App., 31 A.2d 659. 
Ill —M-ie^htle v. Checker Taxi Co., 
34 N E 2d 883, 310 Ill App. 639— 
Jordan v. Railway Express Agen¬ 
cy, 27 N.E 2d 309. 305 Ill.App. 491 
—Zielinski v l’leason, 20 NE.2d 
620, 299 Ill.App 594—Walker v. 
Brandon, 19 N E 2d 219, 298 111. 
App 630—Landoss v. Mahler, 15 N. 
E 2d 13, 295 Ill App. 498—Croppe 
v. Central Illinois Produce Co., 12 
N.E.2d 4*6, 293 Tll.App. 623. 

La—Burden v. Capitol Stores, 8 So. 
2d 45, 200 La 329—Sheehan v. 
Hanson-Flotte Co., App., 34 So.2d 
657—Toye Bros. Yellow Cab Co. v. 
V-8 Cab Co., App., 18 So.2d 514— 
Austin v Brunmg, App., 16 So.2d 
493—Thomas v. Kelly, App., 6 So. 
2d 760—Stock v. Davis, App., 187 
So 679—Gardescu v. Taylor, App., 
187 So. 135—Di Chlara v. Hackett, 
App., 186 So. 118—Gertley v. New 
Orleans Public Service, App., 178 
So. 270—Biuscatto v. Stewart, 
App., 177 So. 121—Capillon V. 
Lcngsfleld, App., 171 So. 194—Mo¬ 
reau v. Garritson, App., 166 So. 
660—Montgomery v. Peyronnin, 
App., 149 So. 291—Kelt v. Teche 
Transfer Co., App., 145 So. 566— 
Hoffman v. Peter Judlin, Inc., 134 
So. 435, 17 La.App. 183—Jordan v. 



I 520 


MOTOR VESICLES 


61 C.J . 8 . 


the street, in turning within an intersection, 6 * dis¬ 
obeying a traffic signal , 66 driving, or entering or 
approaching an intersection at excessive or unlaw¬ 


ful speed , 66 driving in an unreasonable, reckless, or 
imprudent manner , 57 driving partly on the wrong- 
side of a road or street , 68 driving while intoxicat- 


Katz & BesthofE, 1S2 Bo. 880. 16 
La.App. 600—Franz v. Shushan, 
1S1 So. SOI. 14 La.App. 466—Nes¬ 
tor v. Item Co., 181 So. 482, 16 La. 
App. 339—Ferguson v. Phillippi, 
125 So. 144, 12 La.App. 57—Mary¬ 
land Casualty Co. v. Muller, 119 
So. 764, 9 La.App 700 

Me.—McCarthy y. Mason, 171 A. 256, 
182 Me. 347—Keller v. Banks, 156 
A. 817, 130 Me. 397. 

Md.—Askin v. Long. 6 A. 2d 24-6, 176 
Md. 545. 

Mass.—Farina Bros. v. Robinson, 199 
N.E. 730. 293 Mass. 269. 

Mftch.—Major v. Southwestern Mo¬ 
tor Sales, 22 N.W.2d 96, 314 Mich. 
122—Carrothers v. French, 15 N.W. 
2d 662. 309 Mich. 340—Nice wander 
v. Diamond, 4 N.W.2d 583. 302 
Mich. 239—Alexander v. Sanders, 
272 NW. 870, 279 Mich. 465—Se¬ 
curity Storage & Transfer Co. v. 
Qulmby, 256 N.W. 331, 268 Mich. 
259. 

Neb.—Wortman v. Zimmerman, 280 
N.W. 588, 119 Neh 682. 

N.Y.—Same v. Davison, 1 N.Y.S.2d 
374, 253 App Div. 123—Bertsch v 
Smith, 261 N.Y.S. 45, 237 App.D v 
836, reargument denied 261 N.Y.S 
1009, 287 App.Div. 896—Swartout 
v. Van Auken, 228 N.Y.S. 671, 132 
Misc. 89. affirmed 235 N.Y S. 732, 
227 App.Div. 644. 

N.C.—Vinson v. Everette, 13 S.E.2d 
631, 219 N.C, 862. 

Pa.—Spear & Co v. Altmyer, 187 A. 
309, 124 Pa Super. 9—Miller v. 

Devine, Com.Pl., 54 Dauph Co. 418. 

R.I.—Blackburn v. McKenna, 1*52 /. 
691—De Robhio v. Burrows & Ken¬ 
yon, 152 A. 263. 

Tenn.—Denton v. Watson, *66 S.W.2d 
196, 16 Tenn.App. 451. 

Wash.—Whlsler v. Weiss, 174 P.2d 
766, 26 Wash.2d 446—C irt edge v 
Allen. 170 P.2d 660. 25 Wash.2d 
300—Manclnelli v. Brown, 155 P. 
2d 497, 22 Wash.2d 299—But* ke v. 
Hendrickson, 20 P.2d 7, 172 Wash 
302. 

Wis.—Lurie v. Nickel. 289 NW. 686, 
238 Wis. 420—Hansen v. Biron, 242 
N.W. 498, 208 Wis. 215. 

42 C.J. P 1238 note 49 Ta] (3). 

Gtross contributory negligence 

La.—Montlfue v. American Mut. Lia¬ 
bility Ins. Co., App., 26 So.2d 407. 

Contributory negligence ae matter of 
law 

Cal.—Cope v. Qoble, 103 P.2d 598, 
89 Cal.App.2d 448—Henderson v. 
Braden. 94 P.2d 625. 35 Cal.App. 
2d 88. 

Mich.—Laoaeyse v. Roe, 17 N.W.2d 
765, 810 Mich. 591—Heckler v. 

Lain* 1 N.W.2d 484, 800 Mich. 


189—Kendall v. Bean, 263 N.W. 
883, 273 Mich. 657. 

Minn.—Chandler v. Buchanan, 216 
N.W. 254, 173 Minn. 81. 

Mo.—Roberts v. Consolidated Pav¬ 
ing & Material Co., 70 S.W.2d 543, 
335 Mo. 6. 

Pa—Papkin v. Helfand & Katz, 81 
A.2d 112, 34*6 Pa. 485—Math asen 
v. Brennan, 179 A. 438, 318 Pa -577 
—Dougherty v. Merchants* Baking 
Co., 169 A. 753, 313 Pa. 567. 

S.D.—McKlver v. Theo. Hamm Brew¬ 
ing Co.. 297 N.W. 445, 67 S.D. 613. 
Va.—Stillman v. Williams, 27 S E. 
2d 186, 181 Va. 863—renoso v. D. 
Pender Grocery Co., 13 S.E.2d 310, 
177 Va. 245. 

Wash.—Hoenig v. Kohl, 46 P.2d 728, 
182 Wash. 245. 

Wis.—Manchuk v. Milwaukee Elec¬ 
tric Ry & Light Co, 294 NW 
42. 235 Wis. 679—Whyte v. Lind- 
blom, 255 N.W. 265, 216 Wis 21, 
rehearing denied 256 N W. 244, 216 
Wis 27. 

Presumption of dns care held over¬ 
come by physical facts.—Reichert 
v. Rex Accessories Co, 279 N.W. 645, 
228 Wis. 425. 

54. Tex.—Adams v. Siefferman, Civ. 
App, 197 S W2d 506. 

Wash.—Levine v. A. A. Owen Lum¬ 
ber Co., 84 P.2d 353, 196 Wash. 
673 

Prima facie evidence 

Proof of plaintiff driver’s viola¬ 
tion of statutory rule that driver 
turning to left at road intersection 
shall pass beyond meeting point of 
medial lines of intersecting ways is 
prima facie evidence of negligence, 
but must be considered with all oth¬ 
er attending facts in determining 
whether he exercised due care under 
circumstances.—Tibbetts v. Harbach, 
198 A. 610, 135 Me. 397. 

55. Tex.—Walker v. Houston Elec¬ 
tric Co., Clv.App., 165 S.W.2d 973, 
error refused. 

58. U.S.—Autrey v. Swisher, C.C.A. 
Fla., 155 F.2d 18. 

Cal.—Weaver v. Landis, 3 51 P 2d 884, 
6*6 Cal.App.2d 34—Solloway v. 
Watts, 137 P.2d 477, 58 Cal App 2d 
595—Cope v. Goble, 103 P'2d 598, 
39 Cal.App.2d 448—Werk v. Reh- 
kopf, 95 P.2d 464, 35 Cal.App.2d 
856—Lipp v. Moon, 280 P. 73 0, 100 
Cal.App. 618—Adams v. Tuxedo 
Land Co., 267 P. 926, 92 Cal.App. 
266. 

Conn.—Contractor’s Supply Co. v. 
Connecticut Ry. & Lighting Co., 
44 A. 2d 916, 132 Conn. 431—Wil¬ 
son v. M & M Transp. Co., 3 A.2d 
809, 125 Conn. 36. 

378 


Ill.—Spangler v. Blackburn, 33 N.E. 
2d 405, 301 Ill.App. 625. 

Iowa.—Plummer v. Wright, 242 N. 
W. 28, 214 Iowa 318. 

Ky.—Hilsenrad v. Bowling, 166 S.W. 
2d 847, 292 Ky. 368. 

La.—Gomez v. Broussard, App; 34 
So.2d 643, rehearing denied 35 So. 
2d 477—Acosta v. Smith, App., 
23 So.2d 742, followed in 23 So.2d 
745 and Butler v. Smith, 23 So 2d 
745—Garland v. Stretzinger, App., 
22 So.2d 146—Meyer v. Rein, App., 
18 So.2d 69—Chatters v. Tricon, 
App., 17 So 2d 862—McBride v. 
Gill, App, 15 So.2d -643—Gumbel 
v. Jackson Brewing Co., App., 15 
So. 2d 391—Terrebonne v. Toye 
Bros. Yellow Cab Co.. App., 3 So.2d 
224—Smith v. Jackson, App., 198 
So. 174—Home Ins. Co. of New 
York v Duhe, App, 188 So 605— 
Vincent v. Simon, App., 186 So. 
362—Bruscatto v. Stewart, App.. 
177 So. 121—Martin v. Missouri 
Pac Transp Co., App, 172 So. 668 
—Capillon v. Lengsfleld, App, 171 
So 194—Toye v. Richmond, App , 
157 So. 556—Thomas v. Thomas, 
App, 155 So 67—Burthe v. Lee, 
App, 352 So 100, rehearing re¬ 
fused 152 So. 589—Murphy v. Star 
Checker Cab, App, 350 So. 79— 
Watson v. Mundinger, App., 144 
So 62ft—Todd v. Vige, App, 142 
So. 8ft2—Plick v. Tusa, 124 So. 678, 
14 La.App. 330—Middleton v. Jor¬ 
dan, 120 So 668, 10 La App. 189. 

N.M.—Langenegger v. McNally, 171 
P.2d 316, 50 N.M. 96. 

N.Y.—Areson v. Majek, 65 N.Y.S.2d 
474. 

Okl.—Wilson & Co. v. Campbell, 1'57 
P.2d 465, 195 Okl. 323. 

Pa.—Spear & Co. v. Altmyer, 187 A. 
309, 124 Pa Super. 9 

R.I.—Bischoff v. Dunn, 161 A. 114. 

Wash.—Young v. City of Seattle, 172 
P.2d 222, 25 Wash.2d 888—Stan- 
gle v. Smith, 117 P.2d 207, 10 
Wash.2d 461. 

Wis.—Anderson v. Potts, 27 N.W.2d 
495, 250 Wis. 510—Zigler v. Kin¬ 
ney, 27 NW.2d 433, 250 Wis. 338— 
Kilcoyne v. Trausch, 269 N.W. 
276, 222 Wis. 528—Ziemke v. Fa¬ 
ber, 26-6 N.W. 217, 221 Wis. 512. 

Negligence established prima facie 

Miss.—Moore v. Adballa, 19 So. 2d 
502, 197 Miss. 125. 

57. La. —Burthe v. Lee, App., 152 So. 
100, rehearing refused 152 So. '589 
—Watson v. Mundinger, App., 144 
So. 620. 

Or.—Ervast v. Sterling, 68 P.2d 187, 
156 Or. 432. 

58, La.—Vincent v. Simon, App., 
186 So. 362. 
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«d, M driving with defective brakes ,* 0 driving with¬ 
out lights , 61 failing to bring or have the vehicle 
-under control 66 failing to maintain a proper look¬ 
out , 68 failing to see the approaching motor vehi¬ 
cle , 64 failing to signal for a turn , 65 failing to slow 


down , 66 failing to sound the horn , 67 failing to stop 
before entering a highway or an intersection , 68 
failing to stop on neutral ground , 69 failing to yield 
the right of way , 70 failing to turn in the traffic lane 


Wis.—Kllcoyne v. Trausch, 269 N. 
W. 276. 222 WlS. 628. 

£9. Cal.—Weaver v. Landis, 161 P. 
2d 884. 66 Cal.App.2d 34. 

60. La.—Bertuccini v. Toye Bros. 
Yellow Cab Co., App. 11 8o.2d 247 
—Swaggerty v. Little, App., 166 
So. 782. followed In 156 So. 784 

61. La.—Thomas v. Thomas, App, 
165 So. 67. 

62. La.—Gomez v. Broussard, App., 
34 So 2d 643. rehearing denied 35 
So.‘2d 477—Garland v. Stretzinger, 
App., 22 So.2d 14-6—McBride v. 
GUI, App.. 16 So.2d 643. 

Wis.—Ziemkc v. Faber, 266 N.W. 

217, 221 Wis. 612. 

Reasonable control 
Ivy.—Hilsenrad v. Bowling, 166 S.W. 
2d 847, 292 Ky. 368. 

63. Cal.—Weaver v. Landis, 161 P 

2d 884, 66 Cal App.2d 34—Sollo- 

way v. Watts, 137 P.2d 477, 58 Cal 
App.2d 595—Stup v. Higgins, 106 
T.2d 931, 41 Cal. App 2d 379—Cope 
v. Goble, 103 P.2d 598, 39 Cal App 
2d 448—Chinnis v. Pomona Pump 
Co., 98 1* 2d -560, 36 Cal App 2d 

633—Henderson v. Braden, 94 P. 
2d 625, 35 Cal.App.2d 88—Chronis- 
ter v. Brennan, 81 P-2d 479, 27 Cal 
App.2d 509. 

D.C.—Raaen v. Southern Hotel Sup¬ 
ply Co, Mun.App., 31 A.2d 659. 
Ky—Hilsenrad v. Bowling, 166 S 
W.2d 847, 292 Ky. 3-68. 

La.—Guarlsco Motor Co. v. Carline, 
App., 28 So 2d 364—Saucier v Kel- 
lett, App , 23 So.2d 772—Acosta v. 
Smith, App., 23 So 2d 742, follow¬ 
ed in 23 So.2d 745 and Butler v. 
Smith, 23 So. 2d 74-5—Garland v. 
Stretzinger, App., 22 So 2d 146— 
Chatters v. Tricon, App., 17 So 2d 
862—General Exchange Ins. Cor¬ 
poration v. Kelly, App., 198 So. 
376—Smith v. Jackson, App., 198 
So. 174—Home Ins. Co. of New 
York v. Duhe. App, 188 So. 505 
—Vincent V. Simon, App., 186 So. 
362—Martin v. Missouri Pac. 
Transp. Co., App., 172 So. 658— 
Brusca tto v. Stewart, App., 177 
So. 121—Toye v. Richmond, App., 
157 So. 656—Burthe v. Lee, App., 
1*52 So. 100, rehearing refused 152 
So. 589—Annen v. Harrell, App., 
143 So. 76—Martens y. Penton, 130 
So. 854, 15 La.App. 35, followed In 
130 So. 360, 15 La.App. 60 and 130 
So. 860, 15 La.App. 61. 

Mich.—Francis v. Rumsey, 6 N-W.2d 
766, 808 Mich.. 526—Heckler v. 

Lalng, 1 N.W.2d 484, 800 Mich. 189. 


Minn.—Kane v. Locke, 12 N.W.2d 
496, 216 Minn 170 

Or.—Ervast v. Sterling, *68 P.2d 137, 
156 Or 432 

Pa—Carroll v. Kirk, 19 A.2d 584. 
144 Pa.Super. 211—Spear & Co. v. 
Altmyer, 187 A. 309, 124 Fa Super. 
9—Godshall v Dietrich, 13 Fa Dist. 
& Co. 452, 22 Berks Co 71 
S.D.—MeKiver v. Then. Hamm Brew¬ 
ing Co., 297 NW. 445, 67 S D. 613 
Tex.—Traweek v. Magnolia Gas 
Products Co., Civ.App., 110 S.W 2d 
693—Tinker v. Yellow Cab Co , Civ. 
App., 74 S.W.2d 521, error dis¬ 
missed. 

Wash—Plenderlieth v. McGuire, 180 
P\2d 808, 27 Wash 2d 841—Whisler 
v. Weiss, 174 P.2d 766, 26 Wash 
2d 446—Mancinelli v Brown, 155 
P.2d 497, 22 Wash 2d 299—Levine 
v. A A. Owen Lumber Co., 84 P. 
2d 353, 196 Wash 673 
Wis—Manchuk v. Milwaukee Elec¬ 
tric Ky. & Light Co., 294 N.W. 4 2, 
235 Wis. 579—Ziemke v. Faber, 
266 NW. 217, 221 Wis 512—Brown 
v. Haertel, 244 N.W. 630, 210 Wis. 
345. 

Evidenoe overcoming presumption 

Presumption that motorist made 
proper oliservations for approaching 
traffic after having slopped at stop 
sign was overcome by evidence that 
he had a clear and unobstructed 
view of the through highway in di¬ 
rection from which defendant's ve¬ 
hicle was approaching—Heckler v. 
Laing, 1 N.W 2d 484, 300 Mich. 139. 

64. D.C.—Raaen v. Southern Hotel 
Supply Co., Mun App , 31 A 2d 659. 
La.—Saucier v. Kellott, App., 23 So 
2d 772—Smith v. Freese, App., 175 
So. 89—Martin v. Missouri Pac. 
Transp. Co., App., 172 So. 558. 
Mich.—Lacaeyse v. Roe, 17 N.W. 2d 
765, 310 Mich. 591— Heckler v. 

Laing, 1 N.W.2d 484, 300 Mich. 139 
—Pierson v. Bailey Products Co., 
298 N.W. 518, 298 Mich. 243. 

N.H.—Leavitt v. Bacon, 200 A. 399, 
89 N.H. 383. 

N.Y— Areson v. Majek, 65 N.Y.S.2d 
474. 

Pa.—Miller v. Devine, Com.Fl., 54 
Dauph.Co. 418. 

R.I.—Keenan v. Providence Journal 
Co., 157 A. 302, 52 R.I. 54. 

Va.—Penoso v. D. Pender Grocery 
Co., 13 S.E.2d 310, 177 Va. 245. 

66 . Cal.—Rocha v. Superior Wheel¬ 
er Cake Corporation, 72 P.2d 238, 
28 Cal.App.2d 153—Ross v. Tis- 
taert, 41 P.2d 172, 4 Cal.App. 2d 
502. 


Pa —Dougherty v. Merchants* Bak¬ 
ing Co., 169 A. 763, 313 Pa 557. 
Va.—Stillman v. Williams, 27 S E. 

2d 186, 181 Va. 863. 

06. Cal.—Cope v Goble, 103 P.2d 
598, 39 Cal.App.2d 448. 

Conn.—Contractor's Supply Co. v. 
Connecticut Ry. & L ghting Co., 44 
A.2d 915, 132 Conn. 431. 

La.—Toye v. Richmond, App., 157 
.So. 556. 

N.Y.—Areson v. Majek, 65 N.Y.S.2d 
474. 

87. La —Kelt v Teche Transfer Co., 
App , 145 So. 566 

N.Y—Areson v. Majek, 65 N.Y.S.2d 
474. 

68. Ill —Spangler v. B’aekhurn, 22 
N E 2d 405, 301 Ill App. 625 

Iowa.—Hogan v. Nesbit, 246 NW. 
270, 216 Iowa 7*5—Hollingsworth v. 
Hall. 242 N.W. 39. 214 Iowa 285 
La—Martin v. Missouri Pac. Transp. 
Co. App., 172 So. 558—nick v. 
Tusa, 124 So. 678. 14 La App 330. 
Mich.—Wilson v. Corwin, 300 N W 
857, 299 Mich. 494—Huber v. Fa- 
quette, 292 N.W. 334, 293 Mich. 370 
—Toussaint v. Oonla, 290 N W 830. 
292 Mich. 36*6—Hekman Biscuit 
Co. v. Commercial Credit Co, 289 
N.W. 113, 291 Mich. 156—In re 
King's Estate, 284 NW. 705, 288 
Mich. 218. 

S.D—MeKiver v. Theo Hamm Brew¬ 
ing Co., 297 N.W. 445. 67 S.D. 613. 

69. La.—Kelt v. Teche Transfer Co., 
App., 145 So 566. 

70t Cal—Solloway v Watts, 137 P. 
2d 477, *58 Cal App 2d 595—Ad-ms 
v. Tuxedo Land Co , 267 P 926, 92 
Cal App 266. 

La.—Adgor v Voloto. 138 So. 157. 18 
La App 242—William P. Ross. Inc., 
v. Corcoran, 120 So 883, 10 La App 
305—Middleton v. Jordan, 120 So. 
668, 10 La.App. 189 

Minn —Kane v. Locke, 12 N.W.2d 
495, 216 Minn. 170 

N.Y.—Areson v. Majek, 65 N.Y.S.2d 
474. 

Ohio.—Security Ins. Co. v. Smith. 

Mun.. 72 N K 2d 693. 

Pa—Gasperoni v. Datt, 19 A 2d 376, 
341 Pa. 448—-Dougherty v Mer¬ 
chants’ Baking Co., 1>69 A. 753, 313 
Pa. 5*57—Sweet v. Rounds, 36 A. 
2d 816, 349 Pa.Super. 152—Powers 
v. Wiebe, 86 Pa.Super. 392. 

Tex.—Tinker v. Yellow Cab Co., Civ. 
App., 74 S.W.2d 521, error dis¬ 
missed. 

Wash.—Mancinelli v. Brown. 155 P. 
2d 497, 22 Wash.2d 299—Hoenig v. 
Kohl, 46 P.2d 728, 182 Wash, 245 
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nearest to the right-hand curb , 71 passing with¬ 
in the limits of an intersection , 72 and swerving to 
the left . 72 

On the other hand, evidence adduced in other 


cases has been held insufficient to show contribu¬ 
tory negligence, or sufficient to show the absence 
thereof, in connection with collisions between mo¬ 
tor vehicles crossing, or attempting to cross, the 
paths of each other, or at intersections generally ; 74 


—Butske v. Hendrickson. <20 P.2d 
7. 172 Wash. 302. 

Wis.—Kilcoyne v. Trausch, 269 N. 
W. 276, 222 Wls. 628—Ziemke v. 
Faber. 266 N.W. 217, 221 Wis. 612. 

71. Wis.—Reichert v. Rex Accesso¬ 
ries Co., 279 N.W. 646, 228 Wis. 
426. 

72. Cal.—Miller v. Pacific Freight 
Lines, 104 P.2d 1069, 40 Cal.App.2d 
461. 

78. R.I.—Bischoff v. Dunn, 161 A. 
114. 

74. U.S.—Kansas City Public Serv¬ 
ice Co. v. McMullin, C.C.A.Kan., 142 
F.2d 116. 

Cal.—Brindamour v. Murray, 69 P. 
2d 1009, 7 Cal 2d 73—Leblanc v. 
Coverdale, 3 P.2d 312. 213 Cal. 654 
—Hershey v. Las well, 146 F.2d 
609. 63 Cal.App.2d 219—Pruitt v. 
Krovitz, 139 P.2d 992, 69 Cal.App. 
2d 666—Zehnder v. Spaulding, 127 
P.2d 620, 63 Cal.App.2d 268—Cox 
v. Tyrone Power Enterprises, 121 
P.2d 829, 49 Cal.App.2d 383—An¬ 
derson v. San Francisco Exami¬ 
ner, 112 P.2d 297, 44 Cal.App 2d 349 
—Inouyo v. McCall, 9*6 P.2d 386, 
86 Cal App.2d 634—Page v. Cudahy 
Packing Co. 87 P.2d 913, 31 Cal 
App.2d 282—Kennedy v, Berg, 62 
P.2d 1374, 18 Cal.App.2d 53—Wantz 
v. Ammons, 46 P.2d 210, 7 Cal. 
App.2d 643—Day v. Pickwick Stag¬ 
es System, 25 P.2d 16, 134 Cal 
App. 92—Shamlmn v. Minardi, 11 
P.2d 402, 123 Cal.App. 495—Van 
Derhoof v. Chambon, 8 P.2d 925, 
121 Cal App. 118—Demers v Suth¬ 
erland, 4 P.2d 187, 117 Cal.App. 489 
—Sawyer v. Nelson. 1 l\2d 1008, 
115 Cal.App. 490—Wauchope v. 
Baumback, 296 P. 310, 112 Cal.App. 
64—Bennett v. Hardy, 291 P. 903, 
108 Cal App. 473—Wynne v. 

Wright, 286 P. 1057, 105 Cal.App. 
17—Daniel v. Asbill, 276 P. 149, 
97 Cal.App. 731—Olds ft Stoller v. 
Seifert, 254 P. 289, 81 Cal.App. 423. 
Colo.—Markley v. Hllkey Bros., 160 
P.2d 394, 113 Colo. 562—Andrus v. 
Hall. 27 P.2d 495, 93 Colo. 526. 
Conn.—Squires v. Wolcott, 52 A.2d 
30*5, 133 Conn. 449—Pizsarello v. 
Sheldon, 36 A.2d 376, 130 Conn. 
648—Decker v. Roberts, 32 A. 2d 
661, 130 Conn. 174—C&marotta v. 
Kling, 143 A. 881. 108 Conn. 602. 
D.C.—Bland v. Hershey, 50 F.2d 991, 
60 App.D.C. 226. 

Idaho.—Madron v. McCoy, 126 P.2d 
566, 63 Idaho 703. 

Ill.—Ritter v. Nlem&n, 74 N E.2d 911, 
832 Ill.App. 283—Nash v. Welch, 
17 N.B.2d 648, 824 Ill.App. 225- 


Barber v. Northcutt, 39 N.E.2d 411. 
313 Ill.App. 147—Gragg v. Pasqua- 
lini, 17 N.E.2d 75, 297 Ill.App. 631 
—Darling ft Co. v. Yellow Cab 
Co., 238 Ill.App. 326. 

Ind.—Kelley v. Dickerson, 18 N.E.2d 
635, 213 Ind. 624—Earle v. Porter, 
40 N.E.2d 881, 112 Ind.App. 71— 
Teegarden v. Brown, 39 N.E.2d 
793, 111 Ind.App. 159—Jones v. 
Kasper, 33 N.E.2d 816, 109 Ind. 
App. 466—Coats v. Strawmeyer, 21 
N.E 2d 433, 10*7 Ind App. 102. 

Kan.—'Spohn v. Southern Kansas 
Stage Lines Co., 60 P 2d 1001, 142 
Kan. 595—Bagnall v. Hunt. 293 P 
733, 131 Kan. 805—Kersting v. 

Reese, 255 P. 74, 123 Kan 277. 

La.—Hollabaugh-Seale Funeral Home 
v. Standard Acc. Ins. Co., App., 32 
So.2d 616—Lewis v. Groetsch, App., I 
32 So.2d 396—Kopeso V. Aiello, 
App, 32 So.2d 99, followed in 32 
So 2d 101 and 32 So.2d 102—Lor- 
et v. Armour ft Co., App., 32 So 2d 
55—Culver v. Toye Bros. Yellow 
Cab Co, App., 26 So 2d 296—Barro 
v. Tilbury, App, 24 So.2d 83S— 
Waller v. Rapides Grocery Co, 
App., 22 So.2d 407—Ferris v. 

Quinn, App., 21 £o.2d 106—Kelly v. 
Neff, App., 14 So.2d 657—White v. 
Neff, App., 11 So.2d 289—Phillips 
v. New Amsterdam Casualty Co., 
App., 6 So.2d 96—Hartford Fire 
Ins. Co. v. Romero, App, 5 So 2d 
208—Isaac v. Frederick, App, 5 
So 2d 176—Olano v. Leathers, App., 
2 So.2d 486—Taney v. White Top 
•Cabs, App., 2 So 2d 281—Simon v 
Harrison, App, 200 So. 476, fol¬ 
lowed In 200 So. 481—White v. 
American Employers Ins. Co., App, 
197 So 803—Chandler v F. Strauss 
ft Son, App., 104 So. 133—Schex- 
naildre v. Bledsoe, App., 194 So 
45—Allen v. Metropolitan Casualty 
Ins. Co. of New York, App, 190 
So. 163—Meredith v. Arkansas 
Louisiana Gas Co., App., 185 So. 
498—Vassar v. Levy, App., 184 So. 
255—Becker v. U. S Rubber Prod¬ 
ucts, App., 183 So. 596, amended on 
other grounds and reinstated 186 
So. 99—Bertucci v. Arjonilla, App., 
172 So. 445—Tircuit v. Isom, App., 
169 So. 98—Boykin v. Plauche, 
App., 168 So. 741, rehearing denied 
and amended 169 So. 131—Alcan¬ 
tara v. Haik, App., 153 So. 357— 
Cucchiara v. Siple, App., 153 So. 
338—Long v. White, App., 149 Slo. 
133—McClary v. Endom’s Transfer 
ft Storage Garage, 139 So. 702, 19 
La.App. 515—Fuller v. Moore, 139 
So. 679, 19 La. App. 93—Armour 
ft Go. v. Hicks Co., 138 So. 676, 18 
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La.App. 504—Gassiott ▼. Southland 
Produce Co., 138 So. 214, 18 La. 
App. 437—Willis v. Standard Oil 
Co. of Louisiana, 135 So. 777, 17 
La.App. 217—Shields v. Succes¬ 
sion of Hodge, 128 So. 530, 13 La. 
App. 546—Reeves v. Heymann, 128 
So. 47, 13 La App. 376—Dietrich ft 
Wiltz v. H. T. Cottam ft Co., 120 
So. 262, 9 La App. 740. 

Me.—Atherton v. Crandlemire, 38 A. 
2d 303, 140 Me. 28—Libby v. Heik- 
kinen, 32 A.2d 604, 140 Me. 23—Hill 
v. Janeon, 31 A.2d 236, 139 Me. 
344. 

Md—Jones v. Dickerson, 41 A.2d 
492, 184 Md. 499. 

Mass —Gibbs v. Swlman, 38 N.E 2d 
930, 310 Mass. 830—Beebe v. Ran¬ 
dall, 23 N.E.2d 142, 304 Mass. 

207. 

Mich—Wright v. Barron, 28 NW.2d 
278, 318 Mich. 409—Slivensky v. 
Wayne, 12 N.W.2d 331, 307 Mich. 
443. 

Neb—Coburn v. Loetscher, 243 NW. 
127, 123 Neb. 407—Stiefler v. Mil¬ 
ler, 232 N.W. 620. 120 Neb. 6. 

N.J.—llarnes v. Browell Bus Co, 32 
A.2d 286, 130 N.J.Law 193—Bowen 
v. Ilealy's Inc., 197 A. 655, 116 N. 
J.Mlsc. 113, appeal dismissed Fish¬ 
er v. Healy’s Special Tours, 1 A. 
2d 848, 121 N.J.Law 198—Taylor v. 
Adkins, 158 A. 924, 10 N J Miso 
289—Samuel v. Christiansen, 158 
A. 479, 10 N.J.Misc. 223—Hender¬ 
son v. Abbotts Alderney Dairies, 
156 A. 20, 9 NJMisc. 802—Carra- 
her v. Brown ft White Cab, 164 A. 
736, 9 N.J Misc. 549—Napolllano v. 
Moore, 152 A. 705, 9 N.J.Misc. 49. 
N.M.—Crocker v. Johnston, 95 P.2d 
214, 43 N.M. 4-69. 

N.Y.—Reynolds v. State, 28 N.Y.S.2d 
851, 262 App.Div. 927, appeal dis¬ 
missed 40 N.E.2d 34, -287 N.Y. 745 
—Woodward v Phipps, 26 N.Y.S. 
2d 393, 261 App.Div. 865, reargu¬ 
ment denied 27 N.Y S.2d 466, 261 
App.Div. 1025—Walrath v. Jen¬ 
nings, 1 N.Y.S.2d 549, 253 App.Div. 
865—Guthrie v. Thomas, 24 N.Y.S. 
2d 934. affirmed 24 N.Y.S.2d 936, 
260 App.Div. 1041, appeal denied 25 
N.Y.S.2d 1001. ‘261 App.Div. 836— 
Devuono v. Muller, 214 N.Y.S. 657, 
126 Misc. 669, reversed in part on 
other grounds 219 N.Y.S, 83, 128 
Misc. 501. 

Ohio.—Connors v. Dobbs, 66 N.E.2d 
546, 77 Ohio App. 247—Peltier V. 
Smith, 66 N.E.2d 117, 78 Ohio App. 
171. 

Pa.—Jones v. Williams, 58 A.*d 57, 
858 Pa. 559— Luckenbaugh v. 
Haughawout, 46 A.2d 168, 858 Pa. 
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in disobeying a traffic signal , 75 driving, or entering 
or approaching an intersection, at excessive or un¬ 
lawful speed , 75 or recklessly ; 77 driving without 
lights or with dim lights ; 78 entering an intersec¬ 
tion after it has been preempted by another motor 
vehicle ; 78 failing to avoid a fire truck ; 80 failing 
to drive to the right of the center of a street ; 81 
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failing to equip an automobile with the special 
equipment required by a driver's license ; 88 failing 
to keep to the right at an intersection ; 88 failing to 
maintain a constant or proper lookout ; 84 failing to 
maintain control of the motor vehicle ; 85 failing to 
see the approaching motor vehicle ; 86 failing to sig- 


B28—Curry v. J. M. Willson & 
Sons. 152 A. 746, SOI Pa. 467— 
Lambert v. Barry, 96 Pa.Super. 
221—Smith v. Blafkin, 95 Pa Su¬ 
per. 520—Arrlgo v. Luff, Com.PL, 
67 Montg.Co. 266. 

R.I.—National Sugar Refining Co. v. 
Knight. 11 A2d 918, 64 RI. 279 

Tex.—Pure Oil Co. v. Crabb. Civ. 
App. 151 S.W.2d 962, error refused 
—Moncada v. Snyder, Civ.App., 129 
S.W.2d 817, affirmed 152 S.W.2d 
1077, 137 Tex. 112—Roddy v. Her- 
ren. Civ App., 126 S.W.2d 1067— 
O. K. Theater Corporation v. Reh- 
meyer, Civ.App, 115 S.W.2d 985, 
error dismissed—South Texas 
Coaches v. Eastland. Civ.App , 101 
S.W.2d 878, error dismissed—Cruse 
v. Chacon. Civ App., 67 S.W.2d 399, 
error dismissed 

Vt.—Grcgoire v. Willett, 8 A 2d 660, 
110 Vt. 459. 

Va—Hatfield v. Thomas. 41 S E 2d 
460, 186 Va. 7—Temple v. Moses, 
8SR2d 263, 175 Va. 320. 

Wash —O'Neil v. Wilshire, 57 P.2d 
1254, 186 Wash. 276—Comstock v 
Smith, 48 P.2d 255, 183 Wash 94 
—Martin v. Brantigam, 38 P.2d 
1007, 180 Wash 60—Church v. 

Shaffer. 297 P. 1097, 162 Wash. 
126—Wilker v. Vincent, 252 F. 925, 
142 Wash 184. 

Wift— Klas v Fcnske. 22 N.W.2d 596. 
248 Wis 534—.Jacobson v Bryan, 
12 N W 2d 789, 244 Wis. 359—Horn 
v Snow White Laundry & Dry 
Cleaning Co., 3 N.W 2d 380. 240 
Wis 312—Tofte v. Crolius. 220 N. 
W. 225, 196 Wis. 608. 

42 CJ. p 1238 note 49 [b] (4). 

Contributory negligence as matter 
of fact 

Mich—Moquin v. Nastwold, 21 N.W. 
2d 116, 313 Mich. 243 

Contributory negligence as matter of 
law 

Ktdfc—Damltz v Christian, 21 P.2d 
324, 137 Kan. 662. * 

Minn—Behr v. Schmidt, 288 N.W. 
722. 206 Minn. 378. 

Neb—Whitaker v. Keogh, 14 N.W. 
2d 596. 144 Neb. 790. followed in 
14 N.W.2d 600, 144 Neb. 796. 

R.I.—United Electric Rys. Co. v. 
Pennsylvania Petroleum Products 
Co., 178 A. 861, 55 R.I. 154. 
Willful and wanton misoonduot 

Ill. —Helnichen v. Evans, 23 N.E.2d 
400, 802 Ill.App. 70. 

Presumption of lawful operation 
Defendant’s testimony did not 


overcome presumption of lawful op¬ 
eration by driver of other vehicle 
involved in collision which h*>d the 
right of way —General Exchange 
Ins. Co. v. Elizer, Ohio App., 31 N 
E.2d 147. 

75. Ill.—Ambrose v. Doyle, 76 N.E. 
2d 802. 333 Ill App. 161. 

Tex.—Sam v. Sullivan, Civ.App., 189 
S W.2d 69, refused for want of 
merit. 

76. U,S.—Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp. 22. 

Cal —Lalne v. Wed loll, 173 P.2d 567, 
76 Cal.App 2d 610—Pruitt v. Kro- 
vitz, 139 P.2d 992, 59 Cal.App.2d 
666—Bennett v. Hardy, 291 P. 903. 
108 Cal App. 473—Johnson v. Weh- 
ner. 2C3 F. 553, 88 Cal App. 399 
—Snyder v. Iteeg, 260 P. 600, 86 
Cal App 231. 

Ill—Wallace v. Yellow Cab Co, 238 
Ill. App 283. 

Ind.—Lautif v Blades, 180 N.E. 609, 
94 Ind App 266 

La—Koprso v. Aiello, App., 32 So.2d 
99, followed in 32 So 2d 101 and 32 
So 2d 102—Ilomp Ins. Co. v. War¬ 
ren, App., 29 So 2d 551—Gathassin 
v. Richard, App., 28 So.2d 371— 
Glen Falls Ins. Co v. Copeland, 
App., 28 So 2d 145—Droddy v. 
Southern Bus Lines, App, 26 So 
2d 761—Butler v. O’Neal, App., 26 
So.2d 753—Neel v. Massachusetts 
Bonding & Insurance Co., App , 13 
So 2d 393—Cole v. Sherrill, App.. 
7 So.2d 205—Hartford Fire Ins. Co. 
v. Romero, App, 5 So 2d 208— 
Olano v. Leathers, App., 2 So 2d 
486—Cavin v. Camus, App., 164 So 
645—Hamilton v. Lee, App., 144 So 
249—Genovese v. Krebs, 138 So 
470, 18 La.App. 639. 

N.J.—Becker v. Waring, 53 A.2d 311, 
135 N.J.Law 635—Vischia v. Ben¬ 
jamin Motor Exp., 48 A.2d 891, 
24 N.J.Misc. 255. 

Ohio.—Peltier v. Smith, 66 N.E.2d 
117, 78 Ohio App. 171—General 

Exchange Ins Co v. Elizer. App., 
31 N.E.2d 147—Coshun v. Mauseau, 
23 NE.2d 656, 62 Ohio App. 249. 
Pa.—Hostetler v. Kniseley, 185 A. 
300, 322 Pa. 248. 

Tex.—Erwin v. Welborn, Civ.App., 
207 S.W.2d 124, refused no re¬ 
versible error—Sam v. Sullivan, 
Civ.App., 189 S.W.2d 69, refused 
for want of merit. 

Va.—Virginia Stage Lines v. Duff, 
39 S.E.2d 634, 185 Va. 592. 

Wash.—Mahoney v. Cana fax, 162 P. ( 
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2d 903, 23 Wash. 2d 869—Staatz 

v. Tucker, 71 P 2d 401, 191 Wash. 
404—Wilker v. Vincent, 252 P. 
925, 142 Wash. 184. 

Wis.—Eberdt v. Muller. 2 N.W.2d 
367, 240 Wis. 341, rehearing denied 
3 N.W.2d 763, 240 Wis. 341. 

77. Ind.—Lautif v. Blades, 180 N. 
E. 609, 94 Ind App. 266. 

78. Ill.—Greene- v. Citro, 18 N.E.2d 
237, 298 Ill.App. 26, reversed on 
other grounds Greene v. Noonan, 
23 N E.2d 720, 372 Ill. 286. 

La—Hamilton v. Lee, App., 144 So. 
249. 

79. La—Meredith v. Arkansas Lou¬ 
isiana Gas Co., App., 185 So. 498. 

80. Me—Russell v. Nadeau, 29 A.2d 
916, 139 Me. 286. 

81. Wash—Bleiler v. Wolff, 161 P. 
2d 145, 23 Wash.2d 368. 

82. Wash—Bleilcr v. Wolff, supra. 

83. Conn —Decker v. Roberts, 32 A. 
2d 651, 130 Conn. 174. 

84. US—Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp. 22—Dubac v. 

& G. Convoy, D.C.Pa., 52 F.Supp. 
414. 

Cal —Zehnder v. Spaulding, 127 P.2d 
620, 53 Cal.App 2d 268. 

La—Gachassin v. Richard, App., 28 
So 2d 371—Cole v. Sherrill, App., 7 
So.2d 205. 

Mich.—Slivensky v. Wayne, 12 NW. 

2d 331, 307 Mich. 443. 

Miss.—Trewolla v. Garrett, 27 So.2d 
887, 200 Miss. 563. 

Or.—Lovett v. Gill, 20 P.2d 1070, 142 
Or. 534. 

Pa.—Swift v Corrado, 141 A. 491, 292 
Pa 543. 

S.D.—Federal Land Bank of Omaha 
v Kinsman, 30 N W.2d 8. 

Wis.—Klas v. Fenske, 22 N.W.2d 
596, 218 Wis 634—Eberdt v. Mul¬ 
ler, 2 N.W.2d 367, 240 Wis. 341, re¬ 
hearing denied 3 N.W.2d 763, 240 
Wis 341—Forecki v. Kohlberg, 295 
N.W. 7, 237 Wis. 67, rehearing de¬ 
nied 296 N.W. 619, 237 Wis. 67. 

85. US—Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp. 22. 

La.—Cole v. Sherrill, App., 7 So.2d 
205. 

Wis.—Klas v. Fcnske, 22 N.W.2d 596, 
238 Wis. 534—Horn v. Snow White 
Laundry & Dry Cleaning Co., 3 N. 
W.2d 380, 240 Wis. 312—Eberdt v. 
Muller, 2 N.W.2d 367, 240 Wis. 341, 
rehearing denied 3 N.W.2d 763, 240 
Wis. 341 

86. La.—Capps v. American Auto 
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nal properly for a turn ; 87 failing to slow down ; 88 
failing to sound a warning signal ; 89 failing to stop 
before entering a highway or an intersection ; 90 
failing to yield the right of way ; 91 making a turn 
from the wrong traffic lane ; 92 operating an auto¬ 
mobile in other than a reasonably prudent man¬ 
ner ; 98 passing at an intersection ; 94 violating a 
law as to stopping ; 95 or violating an ordinance as 
to turning . 98 

A conflict in plaintiff's testimony as to the pre¬ 
caution he took does not bar his recovery , 97 Since 
it is the duty of the jury to reconcile his inconsist¬ 
ent statements and determine which should pre¬ 
vail . 98 


d. Other Collisions 

In particular casea, evidence haa been held euffl. 
clent or Insufficient to prove, or dlaprove, the contribu¬ 
tory negligence of paraona involved in collialone be¬ 
tween motor vehlc'es meeting or approaching each 
other, or one of which la overtaking or paaalng the 
other, or one of which Is parked or standing, or In 
other collisions Involving one or more motor vehicles. 

In the application of the principles stated supra 
subdivision a of this section, the weight and suf¬ 
ficiency of evidence as showing or not showing 
contributory negligence have been adjudicated in 
particular actions for personal injuries or property 
damage resulting from collisions between motor ve¬ 
hicles meeting or approaching each other ; 99 be- 


ins. Co., App., 35 So.2d 2*63—Lewis 
v. Groetsch, App., 32 So.2d 396— 
Home Ins. Co. v Warren, App., 29 
So 2d 551—Butler v. O’Neal. App., 
26 So.2d 763—Guilbeau v. Horecky, 
App., 185 So. 79. 

Neb.—Roberts v. Carlson, 8 N.W.2d 
176, 142 Neb. 851. 

N.Y.—Merrill v. Hinckley, 56 N.Y.S. 
2d 63. 

Or.—Lovett v. Gill. 20 P.2d 1070, 142 
Or. 534. 

Pa.—Smith v. Blafkin, 95 Pa Super. 
520. 

Wash.—Warner v. Keebler. 94 P.2d 
175, 200 Wash. 608. 

Tellurs as not oonolusivs evidence 
of negligence 

(1) Pact that plaintiff, whose vehi¬ 
cle was struck by defendant’s at in¬ 
tersection, did not see defendant’s 
vehicle was not conclusive evidence 
that she was negligent.—Gaines v. 
Ratnowsky, 41 N.E.2d 25, 311 Mass. 
254. 

(2) Fact that neither plaintiff saw 
defendants’ approaching automobile 
at intersection was not conclusive ev¬ 
idence that plaintiffs were negligent, 
although it was a factor of import¬ 
ance.—-Morton v. Dobson, 30 N E.2d 
231. 307 Mass. 394. 

87. Kan.—Gabel v. Hanby, 193 P.2d 
239, 165 Kan. 116. 

88 . La.—Hamilton v. Lee, App., 144 
So. 249. 

Mich.—Slivensky v. Wayne, 12 N.W. 
2d 331. 307 Mich. 443 

89. Cal.—Laine v. Weddell, 173 P. 
2d 567. 76 Cal.App.2d 692. 

La.—Hollabaugh-Seale Funeral Home 
v. Standard Accident Ins. Co., App., 
32 So.2d 616—Bertuccini v. Toye 
Bros. Yellow Cab Co., App., 11 So. 
2d 247. 

Tex.—Texas Landscape Co. v. Lon¬ 
goria, Civ.App., 30 S.W.2d 423, er¬ 
ror dismissed. 

90. La.—Easley v. Roberts, App., 25 
So.2d 245—Bertuccini v. Toye Bros. 
Yellow Cab Co., App., 11 So.2d 247. 

•1> Cal.—McDougall v. Morrison, 


130 P.2d 149, 55 Cal.App 2d 92— 
Lundgren v. Converse, 93 P.2d 819, 
34 Cal App 2d 445. 

Ill.—Brown v. Steed, 47 NR2d 114, 
317 Ill App. 541. 

La—Bernadas v. Miller, 130 So. 861, 
14 Ln.App. 581. 

Tex—Mngoulrk v Cantrell, Civ.App , 
16 S W.2d 337. 

Wash.—McLean v. Continental Bak¬ 
ing Co, 114 P.2d 159, 9 Wash.2d 
176 

92. Kan —Gabel v. Hanby, 193 P.2d 
239, 165 Kan 116. 

93. S D —Federal Land Bank of 
Omaha v. Kinsman, 30 N.W,2d 8. 

94. Md —Gavin v. Tinkler, 184 A. 
903, 170 Md. 461. 

95. La.—Isaac v. Frederick, App., 5 
So 2d 176. 

Stopping without signaling 

I*a.—Farmer v. Nevin Bus Lines, 163 
A. 41, 107 Pa-Super. 153. 

98. La.—Schexnaildre v. Bledsoe, 
App., 194 So. 45. 

97. Pa—Stelngart v. Kaney, 19 A 
2d 499, 144 Pa.Super. 534 

98. Pa.—Stelngart v. Kaney, supra. 

99. Dsgrss of excessiveness of speed 

In action for damages in automo¬ 
bile collision in fog in which plain¬ 
tiff’s speed was shown to be exces¬ 
sive, it was not necessary to prove 
degree of excessiveness.—Shoffner v. 
Schmerin, 175 A. 5W, 316 Pa. 323. 

Bvidenoe held to make prima fade 
oase of compliance with statute re¬ 
quiring signaling of Intent to make 
left turn.—Anway v. Lombardi Bros., 
262 P. 379, 87 Cal.App. 681. 

Bvidenoe held sufficient to show 
contributory negligence or insuffi¬ 
cient to show absence thereof. 

(1) Generally. 

U.S.—Wolkin v. Cadegan, D.C.Me., 39 
F.Supp. 610. 

Cal.—King v. City of Long Beach, 
153 P.2d 445, 67 C&l.App.2d 1— 
Sinclair v. Harp, 63 P.2d 876, 18 
Cal.App.2d 167—Isham v. Trimble, 
43 P.2d 581, 5 Cal.App.2d 648— 
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Bailin v. Phoenix, 282 P. 421, 102 
Cal App. 117. 

Ill.—Cipperly v. Carmack, 268 Ill. 
App 593. 

Kan.—King v. Consolidated Products 
Co. 157 P 2d 541, 159 Kan. 608, 158 
A.L.R. 1248. 

La—Smythe v. Great American In¬ 
demnity Co., App., 35 So.2d 267— 
Godchaux Sugars v. Honore, App., 
26 So.2d 392—Beshear v Hutchins, 
App., 24 So 2d 489—.Tames v. White, 
App., 19 So 2d 383—Trippe Motors 
v. Kennedy, App. 181 So. 676— 
Culbertson v. McGinnis, App. 159 
So. 139—Bolin v Cuvier, 136 So. 
779. 18 La.App. 138, followed in 136 
So. 781, 18 La.App. 129. 

Mo.—Callahan v. Amos D Bridges 
Sons, 147 A. 423, 128 Me 346. 

N.J.—Arnold v. McCullough Gentle 
Trucking Co, 144 A. 180, 7 N J. 
Misr. 99. 

N.Y.—Low v Reinlg, 5 NYS.2d 648, 
254 App.Div. 920, reargument de¬ 
nied 7 N.Y S 2d 224, 255 App.Div. 
748, appeal denied 17 N E.2d 684, 
279 N.Y. 810. 

Tex—Pool v. Gilbert, Clv.App., 199 
S W.2d 798, error refused, no re¬ 
versible error—Phonix Dairy v. 
White, Civ.App., 169 S.W.2d 492, er¬ 
ror refused—Blocker v Brown Ex¬ 
press, Civ.App., 144 S.W.2d 451, er¬ 
ror refused. 

Wash —Williams v. Clayton, •64 P.2d 
1017, 189 Wash. 282 
42 C.J. p 1238 note 49 [a] (3). 

(2) Contributory negligence^ as 
matter of law. 

Cal.—Kindscher v. Dyer, 177 P.2d 
782, 78 Cal.App.2d 323. 

Ky.—Peden’s Adm’r v. Reynolds, 154 
S.W.2d 708, 287 Ky. 641. 

Ohio.—Kern v. Contract Cartage Co., 
9 N.E 2d 869, 55 Ohio App. 481. 

(3) Driving in wrong lane. 

Cai.—Alward v. Paola, 179 P.2d 5, 79 

Cal.App.2d 1—Cohan v. Brodie, 134 
P.2d 498. 57 Cal.App.2d 307. 

Va.—Williams v. Greene, 26 S.E.2d 
89, 181 Va. 707. 

Wash.—Williams v. Clayton, 64 P.2d 
1017, 189 Wash. 282. 
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(4) Driving wholly or partly upon 
wrong aid* of highway. 

Cal.—Larson y. King, 162 P.2d 974, 71 
Cal.App.2d 421—Dicken v. Souther, 
188 P.2d 408, 59 Cal.App.2d 208— 
Baldwin v. Pacific Auto Stages, 
Inc., 257 P. 130, 83 Cal.App. 635. 
Oa.—Etheridge v. Guest, 12 S.E.2d 
483. 63 Ga.App. 637. 

Ill.—Schuster v. Jefferson Ice Co., 65 
N.E 2d 239, 328 IU.App. 124. 

La.—Daw v. Matthews, Texas In¬ 
demnity Ins. Co., Intervenor, App., 
34 So.2d 666—De Soto Wholesale 
Grocery Co v. Allen, App., 31 So.2d 
245—Le Blanc v. New Orleans Pub¬ 
lic Service, App., 22 So.2d 294— 
Schmidt v. Moore, App., 180 So. 226 
—Daniels v. Louisiana Power & 
Light Co., App., 171 So. 612—Jacob 
v. Edwards, App., 171 So. 165— 
Woods v. Moffett, App.. 162 So. 426 
—Misita v. Inter-City Express 
Lines, App , 143 So. 677. 

N.Y.—;Farrell v. Kory, 282 N.Y.S. 355, 
245 App.Div. 901—Marcus v. Sergl- 
son, 43 N.Y.S.2d 194. 

Wash.—Webb v. Miller, 60 P.2d 703, 
187 Wash. 653. 

Wis—Quinnell v. Bowen, 16 NW.2d 
415, 246 Wis. 16—Piesek v. Deus- 
ter, 11 NW.2d 368, 243 Wis. 698— 
Ernst v. Karlman, 8 N.W.2d 280, 
242 Wis. 516. 

Wyo—Johnston v. Wortham Ma¬ 
chinery Co, 151 F.2d 89, 60 Wyo. 
301. 

(5) Driving without lights. 

U.S.—Uhl v. Dalton, DC.Nev., 66 F. 

Supp. 656, appeal dismissed, C C.A., 
151 F 2d 502. 

Cal —King v. City of Long Beach, 
153 P.2d 445, 67 Cal.App 2d 1. 

(6) Excessive speed. 

Cal —Cohan v. Brodie, 134 P.2d 498, 
57 Cal App.2d 307—Dam v. Bond, 
251 P. SIS, 80 Cal.App. 342. 

Ind.—Cousins v. Glassburn, 24 N.E. 

2d 1013, 216 Ind. 431 
La.—De Soto Wholesale Grocery Co. 
v. Allen, App., 31 So.2d 245—God- 
chaux Sugars v. Ilonore, App., 26 
So. 2d 392—Beshear v. Hutchins, 
App, 24 So.2d 489—James v. 

White, App., 19 So.2d 383—Woods 
V. Moffett, App., 162 So. 426. 

N.Y.—Farrell v. Kory, 282 N.Y.S. 356, 
245 AppDiv. 901. 

Tex.—Southern Pine Lumber Co. v. 
Andrade, 124 S.W.2d 334, 132 Tex. 
372—Akers v. Epperson, Civ.App., 
172 S.W.2d 512, certified question 
answered 171 S.W.2d 483, 141 Tex. 
189, 166 A.L.R. 1028—Phenix Dairy 
v. White, Civ.App., 169 S.W.2d 492, 
error refused. 

Wash.—Johnson v. Ohman, 117 P.2d 
217, 10 Wash.2d 466. 

(7) Failure to dim headlights.— 
Stammerjohan v. Sims, S.D., 31 N.W. 
2d 449. 

(8) Failure to maintain proper 
lookout. 

Cal.—Klndscher v. Dyer, 177 P.2d 782, 


78 Cal.App. 2d 323—Dicken v. 
Souther, 138 P.2d 408, 59 Cal.App.2d 
203. 

La.—James v. White, App., 19 So. 2d 
383. 

Wis.—Quinnell v. Bowen, 16 N.W.2d 
415, 246 Wis. 16. 

(9) Failure to turn to right. 

Md.—Oberfeld v. Ellers, for Himself 
and to Use of California Ins. Co., 
189 A. 203, 171 Md. 332. 

Wis.—Piesik v. Deuster, 11 N.W.2d 
358, 243 Wis. 598. . 

Wyo.—Johnston v. Wortham Ma¬ 
chinery Co., 151 P.2d 89, 60 Wyo 
301. 

(10) Falling asleep.—Bailin v. 
Phoenix, 282 P. 421, 102 Cal App. 117. 

(11) Police officer.—Larson v. 
King, 162 P.2d 974, 71 Cal.App.2d 421. 

Bvldenoe held insufficient to show 
contributory negligence or sufficient 
to show absence thereof. 

(1) Generally. 

U.S.—National Mut. Casualty Co of 
Tulsa, Okl , v Eisenhower, CCA 
Kan, 116 F.2d 891—Wade v. U. S . 
DC.Mass., 75 F.Supp. 729, affirmed, 
CA., 170 F 2d 298—Peach v U. S.. 

D. O.Pa., 75 F Supp. 218--Carroll v. 
Harrison, D C Va , 49 F Supp. 283. 
affirmed, C.C A., 139 F 2d 427—Sit- 
ton v. Lindley, D.C.Mo., 39 F.Supp 
853. 

Ark.—Universal Automobile Ins. Co. 
v. Denton, 50 S W 2d 592. 18G Ark. 
899. 

Cal—Jackson v. Laetein Co, 288 P. 
781, 209 Cal 620—Heslop v. Kin- 
youn, 136 P.2d 621, 58 Cal.App 2d 
287—Miles v. Van Hagen, 128 P.2d 
89, 53 Cal.App.2d 750—Scaletta v. 
Silva, 126 P.2d 898, 62 Cal.App.2d 
730—Me Wane v. Hetherton, 125 P. 
2d 85, 51 Cal.App.2d 508—Whitfield 
v. Debrincat, 123 P.2d 591, 50 Cal. 
App.2d 389—Gardmi v. Arakelian. 
64 I* 2d 181, 18 Cal.App.2d 424— 
White v. Kretz Bros., 10 P.2d 198, 
122 Cal.App. 197—Continental Ins. 
Co. of New York v. Pacific Grey¬ 
hound Lines, 111 P.2d 37, 43 Cal. 
App.2d Supp. 877. 

| Conn.—Bolinsky v. Shobrinsky, 172 
A. 922, 118 Conn. 703—Do Antonio 
v. New Haven Dairy Co., 136 A. 667, 
105 Conn. 663. 

Ill.—Griffin v. Chic&go-Rockford Mo¬ 
tor Exp., 76 N.E.2d 528, 332 Ill.App. 
663—Washington v. Peterson, 49 N. 

E. 2d 883, 320 Ill.App. 140—Kellen- 
berger v. Mitchell, 44 N.E.2d 73, 
316 Ill.App. 112—Beery v. Breed, 
36 N.E.2d 591, 311 Ill.App. 469— 
Susemiehl v. Red River Lumber 
Co., 28 N.E.2d 743, 306 Ill.App. 430 
—Gunn v. Meyer, 267 Ill.App. 692. 

Iowa.—Rogers v. Lagomarcino-Crupe 
Co., 248 N.W. 1, 216 Iowa 1270. 
Kan.—Duncan v. Branson, 110 P.2d 
789, 153 Kan. 344. 

Ky.—Bohn v. Sams, 193 S.W.2d 459, 
302 Ky. 63. 

La.—Hardaway v. Hilburn, App., 34 
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So.2d 283—Automobile Ins. Co. of 
Hartford, Conn., v. Barnard, App., 
30 So.2d 142—Miller v. Hayes, App., 
29 So.2d 396—Seale v. Stephens, 
Employers Casualty Co., Intervene 
era, App., 24 So.2d 651, affirmed 29 
So.2d 65, 210 La. 1068—Camden 
Fire Ins. Ass’n v. Fontenot, App., 
11 So.2d 99—Aguillard v. State, 
App., 7 So.2d 645—Williams ▼. Geo. 
A. Hormel & Co., App., 195 So. 634 
—Jacobs v. Brooks, App., 182 So. 
349—Watson v. Hightower, App., 
181 So. 612—Frazier v. F. Strauss 
& Son, App., 172 So. 385, rehearing 
denied 173 So. 343—Grlessen v. 
Cook. App.. 164 So. 260—Relf v. 
Tufts, 141 So. 90, 19 La.App. 600— 
Frye v. lnterurban Transp. Co., 139 
So. 670, 19 La.App. 510—E. B. Nor¬ 
man & Co. v Mulheun, 138 So. 211, 
18 La.App 253—Viator v. Talbot, 
137 So 84, 18 La App. 124—Holden 
v. Fred Brenner Lumber Co., 134 
So. 301, 17 Ln App 84—M&nget 

Bros. v. Henry, 127 So. 61, 13 La. 
App. 57—Pitcher v. Erwin, 120 So. 
229, 10 La.App. 534—Richey v. 

Brasher, 7 La.App 506 
Me —Atherton v. Crandlemire, 33 A. 
2d 303, 140 Me. 28. 

Mich.—In re Olney's Estate, 14 N.W. 
2d 574, 309 Mich. 65—Derby v. 
Culver, 258 N.W. 244, 270 Mich 197. 
Minn.—Turnmire v. Jefferson Transp. 

Co, 278 N.W. 159, 202 Minn. 307. 
Mont—Adami v. Murphy, 164 P.2d 
150, 118 Mont. 172. 

N.Y.—Jones v. Gray, 45 N.Y.S 2d 519, 
267 AppDiv. 242, stay granted 47 
N.Y.S.2d 281, 267 AppDiv. 853. Ap¬ 
peal denied 47 N.Y.S 2d 606, 267 
AppDiv 926. 

Ohio—Thompson v. Kerr, App., 61 
N.E. 2d 742. 

Or.—Heinrichs v. Carstens Packing 
Co., 270 P. 486, 127 Or. 103 
Tex.—Bantuelle v. Evans. Civ.App, 
139 S.W.2d 283—Sprague v. Hubert. 
Civ App, 77 S.W 2d 738—McCall v . 
Frenzel, Civ App., 32 S.W.2d 966. 
Vt—Cote v. Boise, 16 A 2d 176, 111 
Vt. 343. 

Wash.—Miller v. Stevens, 128 P.2d 
494, 14 Wash.2d 489—Tutewiler v. 
Shannon, 111 P 2d 215, 8 Wash 2d 
23 —Cook v. Rafferty, 93 P.2d 376, 
200 Wash. 234 

Wis.—Steubing v. L. G. Arnold, Inc., 
246 N.W. 554, 210 Wis. 513—Stew¬ 
art v. Rudis, 246 N.W. 552, 210 Wis, 
523. 

42 C.J. p 1238 note 49 [b] (4). 

(2) Driving wholly or partly on 
wrong side of highway. 

Ark.—Arkmo Lumber Co. v. Luckett, 
143 S.W.2d 1107, 201 Ark. 140. 

Cftl.—Jones v. O’Neal, 122 P.2d 589, 
60 Cal.App 2d 76—Parker v. Ausch¬ 
witz, 47 P.2d 341, 7 Cal.App.2d 693, 
followed in Bernhard v. Auschwitz, 
47 P.2d 343, 7 Cal.App.2d 755. 

Ga.—Whatley v. Henry, 16 S.E.2d 
214, 65 Ga.App. 668. 

III.—Werlik v. Murray, 46 N.E.2d 
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tween motor vehicles one of which is overtaking | or passing the other ; 1 between motor vehicles one 


138, 317 Ill.App. 378 — Ambuehl V. 
Steiner, 83 N.E.24 994, 809 lll.App. 
437. 

Kan.—Meneley, by Myers, v. Mont¬ 
gomery, 64 P.2d 550, 145 Kan. 109. 
Ky.—Bohn v. Sams, 198 S.W.2d 459, 
302 Ky. 63—Pickering v. Simpkins, 
111 S.W.2d 650. 271 Ky. 288. 

La.—Stevens v. Streun, App., 200 So. 
182—Thibodaux v. Culotta, App., 
192 So. 712—Glover v. Southern 
Transp. Co., 183 So. 474, 16 La.App. 
63. 

Neb.—Moore v. Krejci, 297 N.W. 913, 
139 Neb. 562. 

Tenn.—American Trust & Banking 
Co. v. Parsons, 108 S.W.2d 187, 21 
Tenn.App. 202. 

Tex.—Phoenix Refining Co v. Mor¬ 
gan, Clv.App., 178 S.W.2d 175. error 
refused. 

Wls.—Leonard v. Bottomley. 245 N. 
W. 849, 210 Wifl. 411. followed in 
245 N.W. 862, 210 Wis. 420, and 
245 N.W. 853. 210 Wis. 421. 

(3) Driving without lights. 

Cal.—Robinson v. Thornewill, 297 P. 

28. 112 Cal.App. 498. 

Tex.—Rhone v. Fox. Civ App., 142 
S.W.2d 642, error dismissed 
Wis.—Tcrrien v Roenitz, 252 NW. 
689, 214 Wis. 263. 

(4) Excessive speed. 

Cal.—Ivie v. Enterprise Poultry 
Farm, 276 P. 514, 97 Cal.App. 242. 
Ill.—Werlik v. Murray, 46 N.E.2d 138, 
317 lll.App. 378. 

La.—Drewes v. Miller, App., 25 So.2d 
820—Stevens v. Streun, App., 200 
So, 182—Hobgood v. Louisiana & A. 
Ry. Co., App., 156 So. *657 —Glover 
v. Southern Transp. Co., 133 So. 
474, 16 La.App. 63. 

Tenn.—American Trust & Banking 
Co. v. Parsons, 108 S.W.2d 187, 21 
Tenn.App. 202. 

Wis.—Zeinemann v. Gasser, 29 N.W. 
2d 49, 251 Wis. 238. 

(5) Failure to maintain proper 
lookout. 

Mont.—Adaml v. Murphy, 164 P.2d 
150, 118 Mont. 172. 

Tex.—Stotts v. Love, Civ.App., 184 
S.W.2d 308, error refused. 

Wls.—Zeinemann v. Gasser, 29 N.W. 
2d 49, 251 Wis. 238. 

(6) Failure to see approaching mo¬ 
tor vehicle.—Thorstenson v. Degler, 
129 P.2d 996, 15 Wash.2d 211. 

(7) Failure to slow down.—-Frazier 
v. F. Strauss & Son, La.App„ 172 So. 
385, rehearing denied 173 So. 843. 

(8) Failure to stop.—Kress v. 
Roush, 198 N.E. 491, 50 Ohio App, 
876. 

(9) Failure to swerve to avoid ap¬ 
proaching motor vehicle. 

Ill,—Harrison v. Bingheim, 182 N.E. 
750, 850 111. 269. 

Mich.—Paton v. Stealy, 261 N.W. 131, 
872 Mich. 57. 


(10) Intoxication.—Roper v. 

Brooks, 9 So.2d 485, 201 La. 135— 
Frazier v. F. Strauss & Son, La.App., 
172 So. 385, rehearing denied 173 So. 
343. 

(11) Management and control of 
motor vehicle. 

Mont.—Adams v. Murphy, 164 P.2d 
150, 118 Mont. 172. 

Wis.—Zeinemann v. Gasser, 29 N.W. 
2d 49, 251 Wls. 238 

(12) Occupancy of front seat by 
four persons.—Bell v. Lewis, 38 S E. 
2d 686, 74 Ga.App. 26. 

1. Bvldenoe held sufficient to show 
contributory negligence or insuffi¬ 
cient to show absence thereof. 

(1) Generally. 

Ark—Greenlee v. Rolfe, 60 S.W.2d 
568, 187 Ark. 1162. 

Cal.—Linde v. Emmick, 61 P.2d 338, 
16 Cnl.App.2d 676. 

D.C.—Mead v. Knno Transfer Co., 
Mun.App., 3‘6 A.2d 567. 

Idaho—McKinley v. Wagner, 170 P. 

2d 706, 67 Idaho 104. 

Ill—Smvely v. Barber, 54 N.E.2d 836, 
323 Ill.App. 69. 

Kan.—Baker v. Western Cas. & Sur. 

Co., 190 P.2d 860. 1C4 Kan. 376. 

La.—Jones v. Miflcar, App., 34 So.2d 
810—Gibbs V. Whittlessey, App , 31 
So.2d 241—Magazine Lumber Co. v. 
De Paula, App, 197 So. XOfi —Long 
v. Shreveport Yellow Cabs, App, 
180 So. 651—Ferris v. Cooley, App., 
171 So. 142—Newbern v. Louisiana 
Iron & Supply Co., App., 150 So. 
416—Giles v. Post, 135 So. 775, 17 
La.App. 225—Smith v. Chadick- 
Hayes Co., 139 So. 689, 19 La App. 
523. 

Minn —Peterson v. Raymond Bros 
Motor Transp., 278 N.W. 471, 202 
Minn. 320. 

Mo.—Beur v. Devore, App., 177 S.W. 
2d 674. 

Wis.—O'Leary v. Buhrow, 25 N.W.2d 
449, 249 Wis. 559. 

42 C.J. p 1238 note 49 [a] (3). 

(2) To rebut presumption of due 
care.—Dawson v. Boyd, 143 P.2d 373, 
61 Cal.App.2d 471. 

(3) Contributory negligence as 
matter of law. 

Mo.—Bear v. Devore, App., 177 S.W. 
2d 674. 

N.Y.—Diem v. Adams, 42 N.Y.S.2d 65, 
266 App.Dlv. 307, appeal granted 
44 N.Y.S.2d 264, 266 App.Div. 948. 
Wash.—Cronin v. Shell Oil Co., 112 
P.2d 824, 8 Wash.2d 404. 

(4) Driving at excessive speed. 

Ark.—Albritton v. C M, Ferguson * 

Son, 122 S.W.2d 620. 197 Ark, 486. 
La.—Burns v. Evans Cooperage Co., 
23 So.2d 1*65, 208 La. 406—Cassar v. 
Mansfield Lumber Co., App., 35 So. 
2d 797—Geter v. DeSoto Lumber 
Co., Commeroial Standard Ins, Co., 
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Intervenor, App., 26 So. 2d 314— 
Ferris v. Cooley, App.. 171 So. 142. 
N.D.—Delaloye v. Kairsershot, 10 N. 

W.2d 593, 72 N.D. 637. 

Pa—Shoffner v. Schmerin, 175 A. 
516, 316 Pa 323. 

Wash.—Cronin v. Shell Oil Co., 112 P. 
2d 824, 8 Wash 2d 404. 

(5) Driving while under Influence 
of liquor—Kemper v. Land, La.App., 

2 So.2d 248. 

(6) Failure to bring motor vehicle 
under control.—Cassar v. Mansfield 
Lumber Co., LaApp., 35 So 2d 797. 

(7) Failure to give audible warn¬ 
ing. 

Cal—Moore v. Miller, 125 P.2d 676, 
51 Cal App.2d 674. 

La.—Geter v. DeSoto Lumber Co., 
Commercial Standard Ins. Co., 
App., Jntervenor, 26 So.2d 314. 

(8) Failure to heed signal.—Baker 
v. Western Cas & Sur. Co., 190 P.2d 
850, 164 Kan. 376. 

(9) Failure to maintain proper 
lookout. 

La—Burns v. Evans Cooperage Co, 
23 So 2d 165, 208 La. 406—Hudson 
v. Brown. App, 190 So. 860—Giles 
v. Post, 135 So. 775, 17 LaApp. 225. 
Wash.—Bissell v. Seattle Vancouver 
Motor Freight, 168 P.2d 390, 25 
Wash 2d 68—Cronin v. Shell Oil 
Co.. 112 P.2d 824, 8 Wash.2d 404. 
Wis.—Ilomerding v. Pospychalla, 280 
N.W. 409, 228 Wis. 606. 

(10) Failure to see approaching ve¬ 
hicle. 

La.—Gibbs v. Whittlessey, App., 31 
So.2d 241. 

Mo.—Bear v. Devore, App., 177 S.W. 
2d 674. 

(11) Lack or loss of control of mo¬ 
tor vehicle. 

Ill.—Schampon v. Speis, 1 N.E.2d 
499, 285 Ill.App. 23. 

Tenn.—Russell v. Furniture Renewal, 
151 S W 2d 1066, 177 Tenn. 625. 
Wis—Homerding v. Pospychalla, 280 
N.W. 409, 228 Wis. *06. 

(12) Overcrowding front seat.— 
Linde v. Emmick, 61 P.2d 338, 16 Cal. 
App.2d 676. 

(13) Passing on hill.—Geter v. De 
Soto Lumber Co., Commercial Stand¬ 
ard Ins. Co., Intervenor, La.App., 26 
So.2d 314. 

(14) Stopping without giving sig¬ 
nal. 

N.Y.—Sills v. Meyers, 11 N.Y.S.2d 
106, 171 MIbc. 63. 

Wis.—Schneider v. Nedry, 228 N.W. 
609, 201 Wis. 111. 

(16) Swerving without warning.— 
Kemper v. Land, La.App., 2 So.2d 248. 

Svidenoe held insufficient to show 
contributory negligence or sufficient 
to show absence thereof. 
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of which is parked or standing; 2 

(1) Generally. I 

Cal.—Rogers v. Interstate Transit 

Co.. 297 P. 884. 212 Cal. 36. certio¬ 
rari denied Interstate Transit Co. 
v. Rogers, 52 S.Ct. 22, 284 U.S. 640. 
76 L.Ed. 545—Mahar v. Mackay, 
132 P.2d 42, 55 Cal App.2d 869— 
Farmer v. Matsutani, 119 P.2d 740, 
48 Cal App.2d 332—Ingram v. City 
of Delano, 88 P.2d 232, 31 Cal.App. 
2d 451—Brooks v. City and County 
of San Francisco, 295 P. 344, 111 
Cal.App. 254—Le Blond v. Towns- 
ley, 290 P. 1051, 108 Cal.App. 81. 
Ill.—Dunn v. Bertram, 78 N.E.2d 126, 
333 Ill.App. 656—Killilay y. Hawk, 
250 Ill.App. 222. 

Kan.—McCoy v. Fleming, 113 P.2d 
1074, 153 Kan. 780. 

La.—Ford v. Leonard Truck Lines. 
App., 26 So.2d 309—Rose-Neuth 
Funeral Home v. Cudahy Packing 
Co. of Louisiana, App, 12 So 2d 
717—Dudley v. Surles, App., 11 So. 
2d 70—Butler v. Houma Ice Co., 
App., 2 So 2d 286—Van Banst v. 
Thlbaut Feed Mills, App, 151 So. 
226—Jenkins v. Hammond Stage 
Lines, App., 143 So. 116—Griffen v. 
Teche Transfer Co., 140 So. 113, 19 
La.App. 157—Burgess v. Blackwell, 
120 So. 231, 9 La.App. 729. 

Me.—Crawford v. Lancaster, 157 A. 
859, 130 Me. 525. 

Moss.—Baker v. Hemingway Bros. 
Interstate Trucking Co., 12 N E 2d 
95, 299 Mass 76—Cannon v. Bas¬ 
sett, 162 NE 772, 2'6l Mass. 383 
Ohio—Carle v. Courtright, 40 N E 2d 
431, 69 Ohio App. 69, rehearing de¬ 
nied 43 N.E2d 296, 69 Ohio App. 
69. 

R.I —Tillinghast v. Rhode Island Mo¬ 
tor Sales Co., 150 A 753. 

Tex—Yturria v. Lankford, Civ App., 
4 S W 2d 210, error dismissed— 
Yturria v Everton, Civ.App., 4 S. 
W.2d 211, error dismissed. 

Va—Neal v. Spencer, 26 S.E.2d 70, 
181 Vo. 668. 

Wash.—Miller v. Stevens, 128 F.2d 
494, 14 Wash.2d 489. 

42 C.J. p 1238 note 49 [b] (4). 

(2) Absence of taillight or rear 
light. 

U.S.—Bennett y. Gillette Motor 
Transport Co., D.C.Mo., 59 F.Supp. 
475. 

Ill.—Green v. Sartwell, 82 N.E.2d 401, 
301 Ill.App. 619. 

La.—Holland v. Gross, App., 195 So. 
828. 

(8) Defective brakes.—Alengl v. 
Hartford Accident & Indemnity Co., 
La.App., 167 So. 180. 

(4) Driving at excessive or unlaw¬ 
ful speed. 

Ill.—Mortvedt ▼. Western Austin Co., 
60 N.E.2d 764, 820 Ill.App. 337. 

La.—Dudley v. Surles, App., 11 So.2d 
70—Federal ins. Co. v. Employers' 

01 C.J.S.-25 
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between motor | vehicles one of 

Liability Ins. Corporation, App., 4 

So.2d 626. 

Tex.—Office Equipment Co. v. 

Smerke, Civ.App, 136 S.W 2d 972, 

affirmed Smerke v. Office Equip¬ 
ment Co., 158 S.W.2d 302, 138 Tex. 

236. 

(5) Encroaching on left half of 
highway.—Vasquez v. Morrow, 107 P. 
2d 246, 106 Colo. 540. 

06) Failure to display adequate 
taillight.—Hickman v. Sullivan, Tex. 
Civ.App., 128 S.W.2d 457, error dis¬ 
missed, Judgment correct. 

(7) Failure to give warning or sig¬ 
nal for passing.—Carruthers v Hollo¬ 
way, La.App, 16 So.2d 746—Dudley 
v. Surles, La App., 11 So.2d 70—Mon¬ 
roe Hardware Co. v. Monroe Trans¬ 
fer & Warehouse Co, La.App., 167 So. 
498 

(8) Failure to see overtaken motor 
vehicle in time to avoid collision.— 
Shimizu v. Kurtz, 111 P.2d 1, 43 Cal. 
App 2d 471. 

(9) Loss of control of motor vehi¬ 
cle—Vasquez v. Morrow, 107 P.2d 
246, 106 Colo. 540. 

(10) Making left turn in unauthor¬ 
ized manner.—llopkins v. Pearce, C. 
C A. Va., 115 F.2d 784. 

(11) Returning to outside lane 
without giving warning sign.—Pop- 
off v. Mott, 126 P.2d 597, 14 Wash 2d 
1. 

(12) Stopping suddenly or without j 
warning — \dam v. English, La App., 
21 So.2d 633—Carruthers v. Hollo¬ 
way, La.App., 16 So.2d 746. 

Testimony as to previous accidents 

In action by operator of road 
sweeper for injuries sustained when 
sweeper was struck in rear by deliv¬ 
ery truck, evidence of statement 
made at scene of aocident, by time¬ 
keeper of operator’s employer, that 
they had had accidents before with 
that kind of equipment, if admissible 
as part of the res gestfc, would not 
tend to prove contributory negligence 
of operator.—Pryor v. Safeway 
Stores,. 83 P.2d 241, 196 Wash. 382, 
opinion adhered to on rehearing 85 
P.2d 1045, 196 Wash. 382. 

▲vowed recklessness of driver 

Evidence was held insufficient to 
establish that motorist was avowed 
reckless driver so as to bar recovery 
for injuries received in accident while 
overtaking another automobile.— j 
Martin v. Breaux, I^uApp., 165 So. 
743. 

3. Svldenoe held snfflolent to show 
contributory negligence or Insuffi¬ 
cient to show absence thereof. 

(1) Contributory negligence as 
matter of law. 

Ill.—Cooney v. F. Landon Cartage 

Co., 32 N.E.2d 403, 308 Ill.App. 444. 
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which leaves, or rolls from, its 

Iowa.—Shannahan v. Borden Produce 
Co., 263 N.W. 39, 220 Iowa 702. 
N.Y.—Diem v. Adams, 42 N.T.S.Sd 
55, 266 App.Div. 307, appeal grant¬ 
ed 44 N.T.8.2d 264. 266 App.Div. 
948. 

Pa.—Gaber v. Weinberg, 188 A. 187, 
324 Pa. 385. 

Tex.—Texas Consolidated Theatres 
v Mauldin, Civ.App.. 152 S.W.2d 
930, error refused—Gulf States 
Utilities Co. v. Selman, Civ.App., 
137 SW.2d 122, error dismissed, 
judgment correct—Herman Hale 
Lumber Co. v. Belser, Civ App., 30 
S W 2d 409, affirmed Belser v. Her¬ 
man Ilale Lumber Co., Com.App., 
41 S.W.2d 208. 

Vt—Frederick v. Gay's*Express, 24 
A.2d 349, 112 Vt. 349. 

Va—Perdue v. Patrick, 29 S.E.2d 371, 
182 Va 398. 

(2) Colliding with parked or stand¬ 
ing motor vehicle generally. 

Cal—Paulsen v. Spencer, 177 P.2d 
597, 78 Cal.App.2d 268. 

Ill.—Cooney v F. Landon Cartage 
Co., 32 N E 2d 403, 308 Ill.App. 444 
—James v. Motor Transit Manage¬ 
ment Co, 260 Ill.App. 246. 

Iowa—Shannahan v Borden Produce 
Co.. 263 N.W. 39. 220 Iowa 702— 
Dearinger v. Keller, 257 N.W. 206, 
219 Iowa 1. 

Kan.—Haines v. Carroll, 267 P. 986, 
126 Kan. 408. 

La—lluth v. Crescent Forwarding & 
Transportation Co., App., 187 So. 
673—Horn v. Barras, App., 172 So. 
451—Fulton v. Murov, App., 146 So. 
360. 

Neb —Redwelski v. Omaha & Council 
Bluffs Street Ry. Co., 290 N.W. 904, 
137 Neb 681. 

N.J.—Byer v V. Cladd & Sons, 159 A. 

317, 10 N J.Misc. 381. 

N.Y.—Diem v. Adams, 42 N.Y.S.2d 65, 
266 App.Div. 307, appeal granted 
44 N.Y.S.2d 264, 266 App.Div. 948- 
Bedell v. City of New York, 37 N. 
Y.S.2d 528. 265 App.Div. 830. 

Pa.—Gaber v. Weinberg, 188 A, 187, 
324 Pa. 385. 

Tenn—Frye v. Elkins, 122 S.W.2d 
827, 22 Tenn.App. 317. 

42 C.J. p 1238 note 49 [a] (3). 

(3) Control or management of mo¬ 
tor vehicle. 

Va.—Perdue v. Patrick, 29 S.E.2d 371, 
182 Va. 398. 

WIs.—Walker v. Kroger Grocery & 
Baking Co., 262 N.W. 721, 214 Wis. 
519, 92 A.L.R. 680. 

(4) Driving at excessive or unlaw¬ 
ful speed. 

Cal.—Paulsen v. Spencer, 177 P.2d 
597, 78 Cal.App. 268. 

Iowa.—Shannahan v. Borden Produce 
Co., 263 N.W. 89, 220 Iowa 702. 
Kan.—Wright v. National Mut. Cas¬ 
ualty Co. of Tulsa, 129 P.2d 871, 
155 Kan. 728. 



§ 520 MOTOR VEHICLES 61 C.J.S. 

parked position,* or, likewise, between motor ve- | hides one of which enters or drives into a highway 


La.—Mickens v. F. S trail as ft Son. 
App., 2$ So.2d 84—Huth v. Crescent 
Forwarding- & Transportation Co., 
App.. 187 So. 673. 

Tex.—Rankin v. Joe D. Hughes, Inc.. 
App., 161 S.W.2d 883, error refused 
—Herman Hale Lumber Co. v. Bel- 
ser. Civ.App., 30 S.W.2d 409. af¬ 
firmed Belser v. Herman Hale 
Lumber Co., Com.App.. 41 S.W.2d 
208. 

Va.—Perdue v. Patrick, 29 S.E.2d 371, 
182 Va. 398. 

Wie.—-Kane v. Loyd’s Am. Line, 19 
N.W.2d 296, 247 Wis. 146. 

(6) Failure to have proper or le¬ 
gal lights. 

N.Y.—Lewis v. Rowland, 232 N.Y.S. 

71, 226 App.Div. 25. 

Ohio.—Buescher v. Ellenberger, App., 
34 N.E.2d 1013. 

Tex.—Standard Paving Co. v. Webb, 
Civ.App., 118 S W.2d 466. 

Vt.—Frederick v. Clay's Express, 24 
A.2d 349, 112 Vt. 349. 

(6) Failure to maintain proper 
lookout. 

Iowa.—Shannahan v. Borden Produce 
Co., 263 N.W. 39, 220 Iowa 702. 
Me.—Baker v. McGary Transp. Co., 36 
A.2d 6. 140 Me. 190. 

Neb.—Buresh v. George, 31 N.W.2d 
106, 149 Neb. 340. 

Tex.—Texas Consolidated Theaters v. 
Mauldin, Civ.App., 162 S.W.2d 930, 
error refused—Standard Paving Co. 
v. Webb, Civ.App., 118 S.W.2d 456 
—Bilbrey v. Gentle, Civ App., 107 
S.W.2d 697, error dismissed. 

Wis.—Waiker v. Kroger Grocery ft 
Baking Co., 262 N.W. 721, 214 Wis. 
619, 92 A.L.R. 680. 

(7) Failure to reduce speed when 
blinded by lights of approaching vo- 
hicle.—Safety Tire Service v. Murov, 
140 So. 879, 19 La.App. 663. 

(8) Parking generally. 

Cal.—Nicholas v. Chloupek, 72 P.2d 
661, 23 Cal.App.2d 184. 

Ill.—Hand v. Greathouse. 18 N.E.2d 
1010, 294 Ill.App. 383. 

La.—Hudson v. Provonsano, App., 
149 So. 240. 

42 C.J. p 1238 note 49 [a] (3). 

(9) Parking on paved portion of 
highway. 

L&.—Boudreaux v. Iseringhausen, 
App., 177 So. 412. 

Tex.—Gulf States Utilities Co. v. Sel- 
man, Civ.App., 137 S.W.2d 122, er¬ 
ror dismissed, judgment correct. 

(10) Parking on wrong side of 
highway.—Bonded Freightways v. 
Codington, 22 N.Y.S.2d 365, 260 App. 
Div. 832. 

(11) Parking without lights.— 
Bergstrom v. Lind, 78 N.E.2d 114, 
333 Ill.App. 666. 

(12) To overcome presumption of 
exercise of ordinary or due care. 


Cal.—Paulsen v. Spencer, 177 P.2d 
69*7, 78 Cal.App.2d 268. 

Minn.—-Hack v. Johnson, 276 N.W. 
381, 201 Minn. 9. 

Bvidenoe held Insufficient to show 
contributory negligence or sufficient 
to Bhow absence thereof. 

(1) Generally. 

Ark—Missouri Pac. Transp. Co. v. 

Allen, 184 S.W.2d 961, 208 Ark. 122. 
Cal.—Wallner v. Pickwick Stages 
System, 20 P.2d 90, 130 Cal.App 
472. 

Conn.—Small v. Thames River Line, 
18’6 A. 493, 121 Conn. 564. 

Fla.—Wilson v. King, 156 So 694, 
116 Fla. 752. 

La.—Stafford v. Nelson Bros., 130 So. 
234, 15 La.App 61, followed in 
Hyde v. Nelson Bros., 130 So. 237, 
15 La.App. 90. 

Md.—Feoples Drug Stores v. Wjnd- 
ham, 12 A.2d 532, 178 Md. 172 
Minn—Brazney v Barnard, 211 N.W. 
949, 1G9 Minn. 501 

NY.—Weeks v. Byrnes, 33 N.Y S 2d 

66 . 

Pa.—Volz v. Dresser, 28 A 2d 4 93. 150 
Pa.Super. 371. 

Tenn —Stanford v. Holloway, 167 S. 

W.2d 864, 25 Tenn.App. 379. 

42 C J p 1238 note 49 [b] (4). 

(2) Absence of lights or flares. 
Iowa.—Engle v. Nelson, 263 NW. 505, 

220 Iowa 771. 

Or.—Gossett v. Van Egmond, 155 F. 
2d 304, 176 Or. 134. 

(3) Colliding with parked or stand¬ 
ing motor vehicle generally. 

Ark—Rose v. Grcb, 112 S.W.2d 961, 

195 Ark. 632. 

Cal.—McNown v. Pacific Freight 
Lines, 122 P'2d 582, 50 Cal.App 2d 
221—Grimes v. Richfield Oil CJo. of 
California, 289 P. 245, 106 Cal.App. 
416. 

Colo.—Grunsfeld v. Yenter, 69 P.2d 
309, 100 Colo. 670. 

Conn —Anderson v. R. E. Cunniff & 
Co., 164 A. 500, 116 Conn. 712. 

Ill.—Bccherer v. Belleville-St. Louis 
Coach Co., 53 N E 2d 731, 322 Ill. 
App. 37—Cushman Motor Delivery 
Co. v. Monark Motor Freight Sys¬ 
tem. 48 N.E.2d 540, 318 Ill.App. 638 
—Goodman v. Keeshin Motor Ex¬ 
press Co., 278 Ill.App. 227—Spiers 
v. Anderson Motor Service Co., 271 
Ill.App. 178—Ilerberger v. Ander¬ 
son Motor Service Co., 268 Ill.App. 
403. 

Iowa.—Knaus Truck Lines v. Com¬ 
mercial Freight Lines, 29 N.W. 2d 
204, 238 Iowa 1356. 

La.—Herring v. Holicer Gas Co., 
App., 22 So.2d 868. 

Mass.—Rotefsky v. Bova, 174 N.E. 
192, 274 Mass. 28. 

Mich.—Meyer v. Weimaster, 270 N. 

W. 715, 278 Midi. 370. 

N.H.—Putnam v. Bowman, 196 A. 866, 
89 N.H. 200. 


N.M.—Duncan v. Madrid, 101 P.2d 
382, 44 N.M. 249. 

Ohio.—MoBtov v. Unkefer. 157 N.E. 

714, 24 Ohio App. 425. 

Va.—Ferguson v. Virginia Tractor 
Co., 197 S E. 438, 170 Va. 486. 

Wash.—-Nicholson v. Nelson, 178 P.2d 
739, 27 Wash.2d 472—Brauns v. 
Housden, 5*6 P.2d 1313, 186 Wash. 
149. 

(4) Contributory negligence as 
matter of law.—Universal Transport 
& Distributing Co. v. Cantu, Tex.Civ. 
App., 84 S.W.2d 327, error refused. 

(5) Driving at excessive speed. 

Cal.—Sawdey v. R. W. Rasmussen 

Co.. 290 P. 684, 107 Cal App. 467. 
Tex.—Universal Transport ft Dis¬ 
tributing Co. v. Cantu, supra. 

(6) Failure to comply with legal 
headlight requirements —Sawdey v. 
R. W. Rasmussen Co., Bupra. 

(7) Failure to see parked motor 
vehicle.—Sawdey v. R. W. Rasmus¬ 
sen Co., supra* 

(8) Parking. 

Cal.—Horror v Berry, 126 P.2d 537, 
51 Cal. App. 2d 552. 

La —Thiaville v. Toups, App., 25 So. 
2d 361. 

Va—Voiglit v. Raber, 46 S.E.2d 16, 
187 Vu 157. 

(9) Taking position of manifest 
and imminent danger—Magasiny v. 
T. M. Smithian Trucking Co, 163 A. 
314, 107 Pa.Super. 84. 

Assumption of absence of illegal ob¬ 
structions 

Evidence authorized finding that 
trucks of both defendants were ille¬ 
gally parked and that one defendant's 
truck was stopped illegally, so that 
such trucks constituted "illegal ob¬ 
structions" upon highway within 
meaning of statute giving plaintiff’s 
truck driver right to assume, until 
he knew or should have known other¬ 
wise, that there were no illegal ob¬ 
structions upon highway.—Knaus 
Truck Lines v. Commercial Freight 
Lines, 29 NW.2d 204, 238 Iowa 1356. 

3. Evidence held sufficient 

(1) To show contributory negli¬ 
gence of motorist driving parked au¬ 
tomobile from curb into street.— 
Frankel v. Railway Express Agency, 
4 N.Y.S.2d 247, 254 App.Div. 797. 

(2) To show due care of oncoming 
driver. 

Ill.—Strawn v. Perbix, 40 N.E.2d 93, 
313 Ill.App. 351—Miller v. Odell, 28 
N.E 2d 581, 306 Ill.App. 295. 

Me.—Nickerson v. Barber, 191 A. 
901, 135 Me. 608. 

Mass.—Pelland v. D’Allesandro, 73 N. 

E.2d 690, 821 Mass. 387. 

Bvidonoe held lnsufflolent 

(1) To show fault of oncoming 
driver or that he could have avoided 
collision. 
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from a private way ; 4 between a motor vehicle and 
an animal-drawn vehicle ; 5 between a motor vehi¬ 
cle and a railroad train or other vehicle on railroad 
tracks ; 6 and between a motor vehicle and an air¬ 
plane taxiing down a runway.* 

6» Acts in Emergencies 

In particular cases Involving Injuries from the op¬ 
eration of motor vehicles, the sufficiency of evidence 
has been adjudged as to the existence of an emergency, 
the person causing It, and the exercise of reasonable 
prudence in the emergency. 

In particular cases the evidence adduced has been 
held sufficient to show that plaintiff or decedent 
motorist contributed to, or caused, the creation of 
an emergency , 8 that defendant motorist created an 
emergency , 9 or to show that in view of an existing 
emergency reasonable prudence was exercised by, 


or that there was no contributory negligence on the 
part of, a motorist , 16 a motorcyclist , 11 or a pedes¬ 
trian . 12 

In other cases evidence has been held to show, 
in connection with the question of contributory neg¬ 
ligence, that there was no emergency . 13 

f. Proximate Cause 

In order to bar recovery for Injury caused by the 
negligent operation of a motor vehicle, contributory 
negligence must be shown by a preponderance of evi¬ 
dence to have proximately caused, or contributed prox- 
imately to cause, the Injury. 

In order to bar recovery by one injured by the 
negligent operation of a motor vehicle on the 
ground of his contributory negligence, it must ap¬ 
pear by a preponderance of the evidence that the 
injured person’s negligence proximately caused, or 


La—McCraney v. Hammond Coca 
Cola Bottling Co., 141 So. 515, 19 
La.App 755. 

Wash.- -Jellum v. Grays Harbor Fuel 
Co.. 295 r 939. 160 Wash. 585. 

(2) To show fro^dom of oncoming 
driver from negligence.—Caubert v. 
Ed E Hebert Co., La.App, 174 So. 
716 

4. Evidence held sufficient to show 
negligence of emerging driver.—Ilar- 
key v Luckche, 65 F.2d 77, 19 Cal. 
App.2d 130. 

Evidence held insufficient to show 
contributory negligence of driver on 
highway approaching private way. 

(1) Defective brakes—Menefee v. 
Itaisch Improvement Co, 248 P. 1031, 
78 Cal.App. 785. 

(2) Failure to turn in order to 
avoid collision—Menefee v. Raisch 
Improvement Co., supra. 

(3) Failure either to stop or turn 
in time to avoid collision.—Gardner 
v. Leighton, 58 P.2d 1111, 144 Kan. 
335. 

Violation of statute relating to du¬ 
ty of motorist entering highway 
from private road or driveway to 
yield right of way to approaching ve¬ 
hicles on highway is pnma facie ev¬ 
idence of negligence.—Schnore v. 
Baldwin, 14 N.W.2d 447, 217 Minn. 
394. 

5. Evidence held sufficient to show 
contributory negligence of driver of 
animal-drawn vehicle —Byars v. Hol- 
limon, 153 So. 748, 228 Ala. 494. 

Evidence held insufficient to show 
contributory negligence of: 

(1) Driver of animal-drawn vehi¬ 
cle. 

Ky.—Higgins v. Forkner, 277 S.W. 
983, 211 Ky. 588. 

La.—Meaux v. Gulf Ins. Co., App., 
182 So. 158, followed in 182 So. 164. 
two cases—Howard v. Rowan, 
App., 154 So. 382. 


Tex—Rosenthal Dry Goods Co. v. 
Hillobrandt, 299 S.W. 6G5, reversed 
on other grounds, Com.App, 7 S. 
W.2d 521. 

42 C.J. p 1238 note 49 Tb] (6). 

(2) Occupant of animal-drawn ve¬ 
hicle—Howard v. Rowan, La.App., 
154 So 382. 

6. Evidence held sufficient to show 
contributory negligence of: 

(1) Motorist.—De Temple v. Schaf¬ 
er Bros. Logging Co., 13 P 2d 446, 1(»9 
Wash. 102. 

(2) Operator of railroad motor car, 
falling to signal approach to cross¬ 
ing—Thompson v. Morgan, 119 So. 
496, 9 La.App 186, affirmed 119 So 
69, 167 La 335 

(3) Railroad violating statute re¬ 
quiring highway crossing to be kept 
in a condition which would not im¬ 
pair free use of highway.—Chicago, 
I. & L. Ry. Co. v. Downey, 5 N.E.2d 
656, 103 Ind.App. 672. 

(4) Switchman—Arnes v. Armour 
& Co, 246 Ill App. 118. 

Evidence held insufficient to show 
contributory negligence of: 

(1) Locomotive fireman.—Penn v. 
Pearce, 163 So. 288, 121 Fla. 3. 

(2) Operator of railroad speeder.— 
Allen v. Ingersoll-Rand Co., 78 P.2d 
1086, 194 Wash. 708. 

(3) Switchman.—J. Lee Villiig & 
Co. v. Lucas, Tex.Civ.App., 23 S.W.2d 
516, error dismissed. 

7. Bvldenoe held sufficient to show 
contributory negligence of pilot in 
falling to look carefully for obstruc¬ 
tions.—Read v. New York City Air¬ 
port, 259 N.Y.S. 245, 145 Mlsc. 294. 

& La.—Fulmer v. U. S. Fidelity & 
Guaranty Co., Great American In¬ 
demnity Co., Intervener, App., 5 So. 
2d 923, followed in Bacon v. U. S. 
Fidelity & Guaranty Co., 6 So.2d 
927, and Hartford Fire Ins. Co. v. 
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U. S Fidelity & Guaranty Co.. 5 
So 2d 927. 

Wyo—Hill v. Walters, 100 P.2d 98, 
55 Wyo. 334. 

9. La—Andrews v. Foster. App., 169 
So. 103, a mended on other grounds 
170 So. 563. 

Va—Temple v. Moses, 8 S.E.2d 262, 
175 Va. 320. 

10. Cal.—De Da Motte v. Rucker, 
130 P 2 d 444, 55 Cal.App.2d 226 . 

La — Seale v. Stephens, Employers 
Oas. Co.. Interveners, App, 24 So. 
2d 651, affirmed 29 So.2d 65, 210 La. 
1068—Brown v. Dickson, App., 3 
So 2d 562. 

Va.—Temple v. Moses, 8 S.E.2d 262, 
175 Va. 320. 

Turning to left to avoid head-on col¬ 
lision 

Conn.—White v. Herler, 159 A. 654, 
114 Conn. 734. 

Impossibility of stopping within clear 
distance 

Iowa—.Schwind v. Gibson, 260 N.W. 
853, 220 Iowa 377. 

11. Cal.—Smith v. Rothschild. 39 P. 
2d 464, 3 Cal.App 2d 273. 

12. Cal.—Cannon v. Kemper, 7S P. 
2d 268, 23 Cal App.2d 239. 

La—Weinfleld v. Yellow Cab Co., 120 
So. 420, 10 La App, 313. 

Crossing street 

111—Westman v. Tires Inc., 8 N.E.2d 
342, 286 111.App. 613. 

Me.—MacT’herson v. Warren, 186 A. 
615, 134 Me. 501. 

Leaping in front of automobile 

Vt.—Porter v. Fleming, 156 A. 903, 
104 Vt. 76. 

13. La—Hopson v. Neighbors, App., 
197 So. 282. 

Pa—Xenos v. White Star Lines, 
Com.Pl., ’19 Wash.Co. 145. 

Pedsstrian 

La—Hopson v. Neighbors, App., 197 
So. 282. 
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contributed proximately to cause, his injury . 14 So, 
in particular cases the evidence adduced has been 
held sufficient for this purpose , 18 as in the case of 
pedestrians generally; 1 ® intoxicated pedestrians ; 17 
pedestrians walking along the highway ; 18 pedes¬ 
trians crossing the street or highway generally, 1 ® 


or crossing diagonally 80 or elsewhere than at a 
crosswalk 21 or an intersection , 22 or without main¬ 
taining a proper lookout ; 28 pedestrians failing to 
yield the right of way in attempting to cross; 2 ® 
bicyclists ; 25 motorcyclists ; 2 ® children ; 27 guests or 


14. U.S.—Gray v. Dieckmann, C.C. 
A.N.H., 109 F.'2d 882. 

Cal.—Samuelson v. Siefer, 144 P.24 
879. 62 Cal.App.2d 820. 

Ohio.—Collins v. Zimmerman. App., 
87 N.E.24 246. 

Vo. —Gaines v. Campbell. 166 fi.E. 

704. 159 Va. 604. 

42 C.J. p 1239 note 50. 

Oontrlbutory negligence as matter 
of law 

In order to authorize finding that 
automobile occupant was guilty of 
contributory negligence as matter of 
law, evidence must show beyond 
question that injury resulted from 
hlB own acts.—Ford Motor Co v. 
Madden. 42 S.W.2d 165. affirmed Ford 
Motor Co. v. Maddin, Civ.App., 76 
S.W.2d 474. 124 Tex. 131. 

Violation of statute; overcoming 
prim* facie evidence 

(1) While violation of a statute 
prohibiting driving where there Is 
such a number of persons in the 
front seat as to obstruct operator's 
view, and providing that presence of 
more than three persons over six¬ 
teen in front seat of a noncommercial 
vehicle shall be deemed such a num¬ 
ber, is pnma facie evidence of neg¬ 
ligence, its probative force may be 
overcome by proof that violation 
was not proximate producing or con¬ 
tributing cause of accident.—fien- 
chack v. Sterling. 300 N.Y.S. 297, 
282 App.Div. 894, appeal denied. 

(2) Violation of statute or ordi¬ 
nance as contributory negligence 
see supra 9 461. 

15. Ark.—Coffee v. Arkansas Pow¬ 
er & Light Co., 118 S.W.2d 1100, 
195 Ark. 569. 

Conn.—Contractor's Supply Co. v. 
Connecticut Ry. & Lighting Co¬ 
de A.2d 915, 182 Conn. 431. 

La.—Smyth v. Great Am. Indem. Co., 
App., 35 So.2d 267—B. Stern Co v. 
Travelers Ins. Co., App., 21 So. 2d 
104—Naremore v. Beene Motor Co., 
App., 159 So. 426. 

Miss.—Hammond v. Morris, 126 So. 

906, 156 Miss. 802. 

Mo.—Conley v. Crown Coach Co., 
169, S.W.2d 281, 848 Mo. 1243. 
N.H.—Moulton v. Nesmith, 46 A.2d 
188, 94 N.H. 28. 

N.Y.—Meltzler v. Hill, 263 N.Y.S. 

848, 288 App.Div. 608. 

Tenn.—Walton v. Duke, *App., <807 
S.W.2d 595. 

Vft»—Williams v. Greene, 26 S.E.2d 
69, 181 Va 707. 


Wis.—Lurie v. Nickel, 289 N.W. 686, 
233 Wis. 420. 

42 C.J. p 1239 note 50 [a]. 

Violation of ordinance 

(1) In general—Kenney v. J. A. 
Folger & Co., Mo.App., 192 S.W.2d 
73. 

(2) Blackout ordinance.—King v. 
City of Long Beach, 153 P.2d 445, 67 
Cal. App. 2d 1. 

(3) Fire escape ordinance.—Bel¬ 
mont Garage Corp. v W. Petersen 
Coal Co., 66 N.E.24 513, 323 Ill.App. 
575. 

Horseback rider 

La.—Pecar v. Toye Bros. Yellow' 
Cab Co, App., 8 So 2d 120. 

16. Cal —Balasco v. Chick, 192 P. 

2d 76, 84 Cal App 2d 802—Gas¬ 

ton v. Hisashl Tsuruda, 43 P'2d 
355, 5 Cal.App 2d 639—Treacy v. 
Sunrise Laundry Co., 36 P.2d 244, 

1 Cal App.2d 204. 

La—Coleman v. Terrebonne Ice Co., 
App., 8 So 2d 313—Walker v. Mire, 
App, 197 So. 798—Decay v. Flucke, 
App.. 368 So 374. 

Mich—Frye v. Drinker, 262 N.W. 

263. 272 Mich 339. 

42 CJ. p 1239 note 50 [a] (3). 

Pedestrian struck at street intersec¬ 
tion 

La—Bass v. Means, 124 So. ‘553, 12 
La.App. 260. 

17. Cal.—Drury v. Hagerstrom, 157 
P 2d 878, 68 Cal.App.-2d '712. 

18. Cal.—Gray v. Hartman, 166 P. 
2d 374, 73 Cal.App.2d 401—Mc- 
Gough v. Hendrickson, 136 P.2d 
110, 58 Cal App.2d 60. 

Ky.—Girtman’s Adm’r v. Akins, 120 
'S.W.2d 660, 275 Ky. 2. 

19. Cal.—Bedell v. Duniven, 174 P. 
2d 666, 77 Cal.App.2d 145—Gas¬ 
ton v. Ilisoshi Tsuruda, 43 P.2d 
355, 5 Col.App.2d 639. 

Fla.—Carter v. Florida Power & 
Light Co., 189 So. 705, 138 Fla. 220. 
La.—Boggs v. L. & K. Transfer Co., 
App., 11 So.2d 262, followed in 
Watts v. L. & K. Transfer Co., 11 
So.2d 264—Parker v. Thompson, 
App, 146 So. 181—Hernandez v. 
Lyons, 126 So. 538, 12 La.App. 647. 
Wash.—Smith v. Bissig, 258 P. 34, 
144 Wash. 491. 

Grossing at night 

Cal.—Fox v. Sherwood, 45 P.8d 1026, 
7 Cal.App.2d 265—Botti v. Savlll, 
275 P. 1029, 97 Cal App. 624. 

30. Cal.—Thompson v. White, 56 
Cal.App. 173, 204 P. 561. 
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21. Cal.—O’Dea v Leland, 52 P.2d 
510, 10 Cal.App 2d 551. 

Wis.—Kleiner v. Johnson, 23 N.W. 
2d 467. 249 Wis. 148—Weber v. 
Barrett, 298 N.W. 53. 238 Wis. 
50. 

22. La.—Samuel ▼. McGowan, App., 
157 So. 145. 

23. Cal.—Bedell v. Duniven, 174 P. 
2d 668, 77 Cal.App.2d 145—Fox v. 
Sherwood, 45 P.2d 1026, 7 Cal.App. 
2d 265. 

Kan.—Goodloe v. Jo-Mar Dairies Co, 
185 P.2d 158, 163 Fan. ‘611. 

La—Hebert v. Meibaum, >24 So.2d 
297, 209 La. 156. 

Me—Goudreau v. Ouelette, 178 A. 
355, 133 Me. 365. 

Wis.—Langworthy v. Reislnger, 23 
N.W.2d 482, 249 Wis. 24. followed 
in 23 N.W.2d 485, 249 Wis. 29 

24. Wis.—Langworthy v. Reislnger, 
supra—Weber v. Barrett, 298 N. 
W. 63, 238 Wis. 60. 

25. Cal.—Church v. Payne, 97 P.2d 
819, 36 Cal .App. 2d 382. 

Ind.—Arlington v. Brown, 73 N.E. 

2d 774, 317 Ind.App. 535. 

La.—Francisco v. Diaz, App., 181 So. 
47. 

Mich —Duffy v. Enright Topham Co., 
2*76 N.W. 715, 282 Mich 662. 

Mo.—Dipaoli v. Langemann, App., 
192 SW.2d 36 

Zigzagging across highway 

Mich.—Morrison v. Hall, 22 N.W.2d 
838, 314 Mich. 622. 

26. Cal.—Glynn v. Vaccari, 149 P 2d 
409, 64 Cal.App.2d 718. 

La—Reneau v. Seybert, App., 170 So. 
376. 

Miss.—Baird v. Harrington, 30 flo. 
2d 82. 

Tex.—Fertsch v. White, Civ.App., 
138 S.W.2d 195. 

Wash.—Allen v. Porter, 143 P.2d 328, 
19 Wash 2d 603—Miller v. Morgan. 
46 P.2d 732, 182 Wash. 254. 

37. U.S.—Madden v. U. S., D.C.Fla., 
76 F.Supp. 41. 

Cal.—Church v. Payne, 97 P.2d 819, 
36 Cal.App.2d 382. 

Tex.—Fertsch v. White, Civ.App., 138 
S.W.2d 195. 

Oanse m matter of law 

Neb.—De Griselles v. Gass, 219 N. 

W. 235. 116 Neb. 835. 

Running against automobile 

Ky.—Knecht v. Buckshorn, 25 8.W. 

2d 727, 233 Ky. 329. 

Permitting play in streets without 
proper supervision 
Cal.—Burton v. Los Angeles By. 
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passengers in motor vehicles ; 28 collisions at inter¬ 
jections generally ; 29 head-on collisions generally ; 80 
rear-end collisions generally ; 21 persons cutting the 
corner in making a turn , 82 driving beyond the cen¬ 
ter line , 88 driving on the wrong side of the road , 84 


S 520 

driving while intoxicated , 86 driving without lights, 
or without proper lights , 86 and driving the wrong 
way on a one-way street ; 87 excessive speed gen¬ 
erally , 88 and excessive speed in approaching or en- 


Corp., 180 P.2d 867. 79 Cal.App.2d 
605. 

807 thrown from wagon In oollision 

Ala—Byars v. Holllmon, 153 So. 
748. 228 Ala. 494. 

88. Kan.—Earhart v. Tretbar, 80 F. 
2d 4, 148 Kan. 42. 

annwg and abetting in reckless driv¬ 
ing 

La—Breeland v. Kelly, App , 82 So. 
2d 47. 

29. U.S —U. S. v. Goldman, D.C. 
Pa., 61 F.Supp. 315. 

Ala.—Griffith Freight Lines v. Ben¬ 
son. 176 So. 370, 234 Ala. 613. 

Cal.—Adams v. Tuxedo Land Co., 267 
P. 926, 92 Cal.App. 266. 

Conn.—Wilson v. M & M Transp. 
Co., 3 A.2d 309, 125 Conn. 36. 

Kan.—Earhart v. Tretbar, 80 P.2d 4, 
148 Kan. 42—Forsberg v. Snow, 
22 P.2d 421, 137 Kan. 886. 

La.—Harrell v. Goodwin. App, 32 
So 2d 758—Montifue v. American 
Mut. Liability Ins. Co., App. 26 So 
2d 407—Acosta v. Smith, App , 23 
So 2d 742, followed in 23 So 2d 
745 and Butler v. Smith, 23 So 2d 
745—Ernst v. General Baking Co . 
App, 16 So 2d 259 -Daly v. Em¬ 
ployers Liability Assur. Corpora¬ 
tion, Limited, of London, England, 
App, 15 So.2d 396—Baker v. Tra\- 
elers Ins. Co, App, 13 So 2d 65, 
rehearing denied and amended on 
other grounds 13 So 2d 758—Ar- 
line v Alexander, App, 2 So.2d 
710—Di Leo v. Du Mon tier, App., 
195 So 74—Franklin v Shreveport 
Yellow Cabs, App., 187 So. 811— 
Gardescu v. Taylor, App., 187 So. 
135—Di Chiara v. Hackett, App., 
186 So 113—Lanncs v. Escousse, 
App., 179 So. 106—Bruseatto v. 
Stewart, App., 177 So 121—Cap 1- 
lon v. Lengsfleld, App., 171 So. 194 
—Ferris v. Cooley, App., 171 So. 
142—Herbert v. Langhoff, App., 
164 So. 262, set aside on other 
grounds in part 168 So. 608, 185 
La. 105—Sewell v. Newton, App., 
152 So. 389—Pugh v. llenritzy, 
App., 151 So. 668—Krieger v. Mira- 
dona, App., 150 So. 78—Watson v. 
Mundlnger, App., 144 So. 620— 
Ferrandou v. Katz, App., 142 So. 
852—Todd v. Vige, App., 142 So. 
802—-Bayer v. Whitley, 138 So. 702, 
18 La.App. 443—Sontheimer v. Lit¬ 
tlejohn, 137 So. 219, 17 La.App. 
675—Arena v. Morris & Co., 130 
So. 565, 14 La.App. 563—Heath v. 
Baudin, 122 So. 726, 11 La.App. 40 
—Middleton v. Jordan, 120 So. 6*68, 
10 La.App. 189—Giordano v. Gaude, 
120 So. 550, 10 La.App. 197. 


Me —Erswell v. Harmon, 27 A.2d 107, 
139 Me. 47. 

Mich.—Duffy v. Enright Topham Co., 
276 N.W. 715, 282 Mich. 662. 

Mo.—Kenney v. J. A. Folger & Co., 
App, 192 S.W.2d 73. 

Pa.—Craig v. Gottlieb, 55 A.2d 573, 
161 Pa Super. 526. 

Tenn.—Trimble v. Bridges, 180 S. 
W.2d 590, 27 Tenn.Apf). 320. 

Tex—Adams v. Siefferman, Civ.App., 
197 S W.2d 506—Fertpch v. Wh te, 
Civ.App., 138 S.W 2d 195—Burrage 
v. Red Arrow Taxi Co., Civ App., 
123 S.W.2d 731—Tinker v. Yellow 
Cab Co., Civ.App, 74 S.W.2d 521. 

Va.—Brown v. Lee, 189 S.E. 339, 
167 Va. 284. 

Wash—Whisler v. Weiss, 174 P 2d 
766, 26 Wash 2d 446—Cartledge v. 
Allen. 170 P 2d 660, 25 Wash.2d 
300—Bennett v. Karnowsky, 166 P. 
2d 192, 24 Wash.2d 487—Ellestad 
v. Leonard. 138 P 2d 200. 18 Wash 
2d 118—Stangle v. Smith, 117 P. 
2d 207. 10 Wash 2d 461. 

Wis—Manehuk v. Milwaukee Elec¬ 
tric Ry & Light Co., 294 N.W. 
42, 235 Wis 579 

Cause as matter of law 

N H.—Pickard v. Morns, 13 A.2d 609, 
91 N.H. 65. 

30. Ky.—Peden’s Adm’r v. Reynolds, 
154 S.W.2d 708, 287 Ky. 641. 

La—Bituminous Fire & Mar.ne Ins. 
Co. v. Travelers Indem. Co., App., 
33 So.2d 104—Henderson v. Mar- 
mando, App., 177 So. 827. 

Tex.—Blocker v. Brown Express, Civ. 
App, 144 S.W.2d 451, error re¬ 
fused. 

Va.—Garrison v. Burns, 16 S E 2d 
306, 178 Va. 1. 

Wash.—Johnson v. Oh man, 117 P. 
2d 217, 10 Wash.2d 466. 

Wyo.—Kaan v. Kuhn, 187 P.2d 138 
—Johnston v. Wortham Machin¬ 
ery Co., 151 P 2d 89, 60 Wyo. 301 

31. La.—Odom v. Long, App., 26 
So.2d 709—Bill v. Nichols, App, 
22 So.2d 705—Pacific Fire Ins. Co. 
v. Orgeron, App., 8 So 2d 337— 
Kemper v. Land, App., 2 So 2d 248. 

Me.—Baker v. McGary Transp. Co., 
36 A.2d 6. 140 Me. 190. 

Neb.—Buresh v. George, 31 N.W.2d 
106, 149 Neb. 340. 

Va.—Webb v. Smith, 10 S E.2d 603, 
176 Va. 235, 131 A.L.R. 558. 

Collision with stopped oar 

N.C.—Austin v. Overton, 21 S.E.2d 
887, 222 N.C. 89. 

i 38. La.—T. Defatta & Sons vt 
Southwestern Gas & Electric Co. f 

| 138 So. 686, 18 La.App. 452. 
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Tex.—Adams v. Siefferman, Civ.App., 
197 S.W.2d 606. 

33. La.—De Soto Wholesale Gro¬ 
cery Co. v. Allen, App., 31 So. 2d 
245. 

34. La.—Bituminous Fire & Marine 
Ins. Co. v. Travelers Indem. Co., 
App., 33 So.2d 104—Henderson v. 
Marmande, App., 177 So. 827—Ba¬ 
den v. Globe Indemnity Co., App., 
146 So. 784—Community Stores of 
Louisiana v. Kelly, App., 141 So. 
485. 

Prima facie showing 

Fact that automobile was driven 
on wrong side of road when involv¬ 
ed in collision with other automo¬ 
bile makes prima facie showing of 
proximate cause as matter of law, 
and, to avoid such effect, it must be 
shown that being on wrong side oc¬ 
curred without fault, unless colli¬ 
sion be defensible under last clear 
chance doctrine.—Olson v. Rose, 151 
P.2d 454. 21 Wash.2d 464. 

35. Cal—Weaver v. Landis, 151 P. 
2d 884. 66 Cal.App 2d 34. 

La —Kemper v. Land, App., 2 So 2d 
248. 

36. Cal.—King v. City of Long 
Beach, 153 P.2d 446, 67 Cal.App. 
2d 1. 

La—Lannes v. Escousse, App., 179 
So. 106. 

Ohio.—Buescher v. Ellenberger, App , 
34 N E 2d 1013. 

Pa.—Craig v. Gottlieb, 55 A.2d 673, 
161 Pa Super. 526. 

Tex.—.Standard Paving Co. v. Webb, 
Civ.App. 118 S.W.2d 456. 

Vt.—Frederick v. Gay's Express, 24 
A 2d 349, 112 Vt. 349. 

Wash.—Allen v. Porter, 148 P.2d 
328, 19 Wash.2d 603. 

Clearance lights 

Miss.—Mangum v. Reid, 173 So. 284, 
178 Miss. 352. 

Plaintiff’s violation of statute with 
respect to headlights was held to 
make out prima facie case of con¬ 
tributory negligence resulting m 
collision with parked auto.—Steele 
v. Fuller, 158 A. <666, 104 Vt. 303. 

37. La.—Daly v. Employers Liabil¬ 
ity Assur. Corporation, Limited, of 
London, England, App., 15 So.2d 
396. 

38. U.S.—Weakley v. U. 8., C.C.A. 
Va., 158 F.2d 703. 

Cal.—Weaver v. Landis, 161 P.2d 884, 
66 C&l-App.2d 34. 

Ga.—Hayden v. Lindsay & Morgan 
Co., 160 S.B. 688, 43 Ga.App. 855. 
Ky.—Hilsenrad v. Bowling, 166 S. 
W.2d 847, 292 Ky. 368. 
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tering an intersection ; 39 failure to maintain a prop¬ 
er lookout ; 40 failure to observe an approaching 
motor vehicle ; 41 failure to slow down ; 42 failure to 
sound a warning ; 43 failure to stop at ail intersec¬ 
tion or stop sign ; 44 failure to turn or keep to the 
right ; 46 failure to yield the right of way ; 40 lack 
of control of a motor vehicle ; 47 passing another 


vehicle at or near an intersection ; 43 reckless driv¬ 
ing ;49 stopping suddenly without signal or warn-? 
ing ; 60 swerving suddenly or without warning; 6 * 
and swerving to the left . 63 

On the other hand, the evidence adduced in par¬ 
ticular cases has been held not to show contribu- 


La.—Burns v. Evans -Cooperage Co. f 
23 So.2d 165, 208 La. 406—Smythe 
v. Great Am. Indem. Co, App., 35 
So. 2d 267—Pe Soto Wholesale Gro¬ 
cery Co. v. Allen, App., 31 So. 2d 
•245. 

Me.—Dansky v. Kotimaki, 130 A. 871, 
125 Me. 72. 

Miss.—Coca Cola Bottling Works of 
Greenwood v. Hand, 191 So. 674. 
186 Miss 893 

Tex.—Southern Pine Lumber Co. v. 
Andrade. 124 S.W.2d 334, 132 Tox. 
372—Davis v. Estes, Com.App., 44 
S.W.2d 952—Rankin v. Joe D. 
Hughes, Inc., Civ App., 161 S.W.2d 
883, error refused. 

Wash.—Johnson v. Ohman, 117 P.2d 
217, 10 Wash.2d 466. 

Wis.—Anderson v. Potts. 27 N.W2d 
495, 250 Wis. 510—Kane v. Loyd's 
Am. Line, 19 N.W.2d 296, 247 Wis. 
146. 

Wyo.—Kaan v. Kuhn. 3 87 P.2d 138- 
Hill v. Walters, 100 P.2d 98, 65 
Wyo. 334. 

Cause as matter of law 

Tex.—Texas Pacific Coal A Oil Co. 
v. Wells, Oiv.App , 3 51 S.W.2d 927, 
affirmed Wells v. Texas Pac Coal 
A Oil Co., 164 -S.W.2d 660, 140 
Tex. 2. 

Va.—Perdue v. Patrick, 29 SE2d 
371, 182 Va. 398 

39. Conn.—Wilson v. M & M Transp. 
Co., 3 A.2d 309, 125 Conn. 36. 

Ill.—Wallace v. Yellow Cab Co., 238 
Ill.App. 283. 

La.—Acosta v. Smith, App, 23 So. 
2d 742, followed in 23 So.2d 745 
and Butler v. Smith, 23 So 2d 745 
—Lannes v. Escousse, App, 179 
So. 106—Bruscatto v. (Stewart, 
App., 177 So. 121—Herbert v. Lang- 
holt, App., 164 So. 262, set aside 
on other grounds In part 168 So 
508, 18*5 La. 105—Sewell v. New¬ 
ton, App., 152 So. 389—Watson v. 
Mundinger, App., 144 So. 620— 
Ferrandou v. Katz, App., 142 So. 
852—Todd v. Vige, App., 142 So. 
802—Sontheimer v. Littlejohn, 137 
So. 219, 17 La.App. 675. 

N.H.—Pickard v. Morris, 13 A.2d 609, 
91 N.H. 66. 

Tex.—Fertsch v. White, Clv.App., 138 
S.W. 2d 195—Burrage v. Red Arrow 
Taxi Co., Clv.App., 123 S.W.2d 731. 

Wash.—Bennett v. Karnowsky, 166 
P.2d 192, 24 Wash.2d 487—Stangle 
v. Smith, 117 P.2d 207, 10 Wash. 
2d 461. 

Wis.—Kllcoyne v. Trausch, 269 N. 
W. 276, 222 Wis. 528. 


Wyo—Pierce v. Bean, 115 P.2d 660, 
57 Wyo. 189. 

40. Cal.—Kmdscher v. Dyer, 3 77 P. 
2d 782, 78 Oal.App.2d 323—Bedell 
v. Duniven, 174 T 2d 666, 77 Cal 
App 2d 145—Weaver v. Landis, 151 
P 2d 884; 66 Cal App 2d 34 

Ky.—Ilil sen rad v Bowling, 166 S.W. 
2d 847. 292 Ky 368 

La.—Burns v. Evans Cooperage Co., 
23 So 2d 165, 208 La 406—Acosta 
v. Smith, App, 23 So 2d 742, fol¬ 
lowed in 23 So 2d 745 and Butler 
v. Smith, 23 So 2d 745—Baker v. 
Travelers Ins Co., App, 13 So 2d 
65, rehearing denied nnd amended 
on other grounds ]3 So 2d 758— 
Walker v. Mire, App, 197 So. 798 
—Di Leo v. Du Montier, App., 195 
So. 74—Lannes v Escousse, App., 
179 So 106—Bruscatto v. Stew -1 
art, App, 177 So 121—Pugh v. 
Henritzy, App., 151 So. 668—Krie- 
ger v. Miradona, App, 150 So. 78 
—Sexton v Stiles, 130 So. 821, 
15 La App. 148 

Me.—Baker v. McGary Transp. Co., 
36 A.2d 6, 140 Me. 190. 

Neb.—Buresh v. George, 31 N.W.2d 
106, 149 Neb. 340 

Tex.—Fertsch v. White, Civ App., 138 
SW 2d 195—Burrage v. Red Arrow 
Taxi Co, Civ App, 123 S.W 2d 731 
—Standard Paving Co. v. Webb, 
Civ.App , 118 S.W.2d 456. 

Wash—Whlsler v. Weiss, 174 P.2d 
766, 26 Wash 2d 446—Bennett v. 
Karjiowsky, 166 P.2d 192, 24 Wash. 
2d 487. 

Wis.—Quinnel] v. Bowen, 16 N.W.2d 
415, 216 Wis 16—Walker v. Kro¬ 
ger Grocery & Baking Co , 262 N. 
W. 721, 214 WJs. 53 9, 92 A.L.R. 
680—Stuart v. Collins, 229 N.W. 
533, 201 Wis. 170. 

Cause as matter of law 

Tex.—Texas Consolidated Theaters 
v. Mauldin, Clv.App., 152 S.W.2d 
930, error refused. 

Wis.—Manchult v. Milv r aukee Elec¬ 
tric Ity. A Light Co., 294 N.W. 42, 
235 Wis. 579. 

41. Ill.—Lindholm v. Dohm, 76 N.E. 
2d 813, 333 Ill.App. 220. 

Mich.—Pierson v. Bailey Products 
Co., 298 N.W. 618, 298 Mich. 243. 

48. La.—Thibodaux v. Pittman 
Bros. Const. Co., App., 199 -So 169. 

43. Cal.—Moore v. Miller, 125 P.2d 
676, 51 Cal.App.-2d 674. 

44. Kan.—Forsberg v. Snow, 22 P. 
2d 421, 137 Kan. 886. 

La.—Ernst v. General Baking Co., 
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App., 16 So.2d 259—Kricgor v. Mi- 
randona, App., 150 So. 78. 

Tenn.—Trimble v. Bridges, 180 S.W. 

2d 590, 27 Tenn.App. 320. 

Tex.—Burrage v. Red Arrow Taxi 
Co, Civ App, 123 S.W. 2d 731. 

45. Wis.—Quinnell v. Bowen, 16 N. 
W.2d 415, 246 Wis. 16—Plesik v. 
Denster, 11 N.W.2d 358, 243 Wis. 
598. 

Wyo.—Johnston v. Wortham Machin¬ 
ery Co., 151 P.2d 89, 60 Wyo. 801 
—Hill v. Walters, 100 P.2d 98, 65 
Wyo. 334. 

46. Cal.—Glynn v. Vaccari, 149 P. 
2d 409, -64 Cal App 2d 718—Adams 
v. Tuxedo Land Co, 267 P. 926, 
92 Cal App. 266. 

La—Arena v. Morris & Co., 130 So. 
565, 14 La App 563—Middleton v. 
Jordan, 120 So. 668, 10 La App. 
189. 

Tex.—Tinker v. Yellow Cab Co., Civ. 

App, 74 SW 2d 521. 

Wis —Langworthy v. Reisinger, 23 
NW.2d 482. 249 Wis 24, followed 
in 23 N W 2d 485, 249 Wis. 29. 

47. Ky.—Hilsenrad v. Bowling. 166 
S.W.2d 847, 292 Ky. 368 

La.—Smythe v. Great Am. Indem 
Co., App., 35 So.2d 267—Thibo¬ 
deaux v. Pittman Bros. Const. Co, 
App., 199 So. 159. 

Miss.—Coca Cola Bottling Works of 
Greenwood v. Hand, 191 So. 674, 
186 Miss 893. 

Wis—Walker v. Kroger Grocery & 
Baking Co., 252 N.W. 721, 214 

Wis. -519, 92 A.L R. 680. 

Wyo.—Kaan v. Kuhn, 187 P.2d 138 
—Hill v. Walters, 100 P.2d 98, 65 
Wyo. 334. 

Cause as matter of law 

Va.—Perdue v. Patrick, 29 S.E.2d 
371, 182 Va, 398. 

48. Ala.—Griffith Freight Lines v. 
Benson, 176 So. 370, 23 i Ala. 613. 

La.—Ferris v. Cooley, App., 171 So. 
142. 

49. La.—Brecland v. Kelly, App., 32 
So.2d 47—Watson v. Mundinger, 
App., 144 So. 620. 

60. Wash.—Miller v. Morgan, 46 P. 

2d 732, 182 Wash. 2*54. 

51. La.—Kemper v. Land, App., 2 
So.2d 248—Wright v. Rodriguez. 
App., 179 So. 619. 

Mo.—Dipaoli v. Langemann, App., 
192 S.W.2d 35. 

69. La.—Harper v. Ouachita Nehl 
Bottling Co., 128 So. 668, 14 La. 
App. 200. 
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tory negligence proximately causing, or proximate- 
ly contributing to, cause, the injury complained of , 53 
as in the case of a pedestrian crossing a street , 54 
or crossing at a place where there is no public 
crossing , 65 crossing outside the lane of pedestrian 
traffic , 66 or crossing an intersection against traffic 
signals ; 67 intoxication of a pedestrian ; 68 motor¬ 
cyclists , 69 children , 60 and guests or passengers in 
motor vehicles ; 61 collisions at intersections gener¬ 


ally ; 62 head-on collisions generally ; 68 rear-end 
collisions generally ; 64 driving without lights, or 
without proper lights ; 66 excessive speed general¬ 
ly ; 66 excessive speed in approaching or entering 
an intersection ; 67 failure to carry lights on a bug¬ 
gy ; 68 failure to drive near the right-hand curb ; 69 
failure to note the approach of a motor vehicle ; 70 
failure to renew an expired operator's license ; 71 
failure to sound the horn ; 72 failure to yield the 


53. U.S.—Peach v. U. S., D.C.Pa., 75 
F.Supp. 218. 

Cal.—Johnson v. Johnson, 139 P 2d 
33, 59 Oal.App.2d 375—McWane v. 
Hetherton, 125 P.2d 85, 51 Cal App 
2d 508—Bixby v. Pickwick St^ge 
Co, 21 P.2d 972, 131 Cal.App. 739. 

Ill.—Paul v. Carman, 34 NE.2d 884, 
310 III.App. 447. 

Ky.—Challinor v. Axton, 64 S.W.2d 
600, 246 Ky. 76. 

La—Cottons, Inc., v. .Sullivan, Long 
& Hagerty, App., 10 So 2d 505— 
(febbs v. Anderson, App.. 2 So 2d 
675—Richie v. Natchitoches Oil 
"ill. App 178 So 752 

Miss.—Randall v. Skinner, 192 So 
.Ml, 187 Miss. 602. 

N.II.—Raker v. Salvation Army, 12 
A.2d 514, 91 N.H 1 

Tenn.—Price-Bass Co v. Owen, 146 
S W.2d 149. 24 Tenn App. 474. 

42 C.J p 1239 note 50 |b]. 

Workman’s failure to place warning 
sign 

Conn —Coodsell v. Brighenti, 24 A 
2d 834, 128 Conn. '581 
Failure to have special equipment 

required by driver’s license—Uloilcr 

v. Wolff, 161 P.2d 145, 23 Wasli.2d 

368. 

54. La—Bougon v. Volunteers of 
America, App, 151 So 797. 

55. Ga—Jackson v. Orimer, 24 S E. 
2d 603, 69 Ga App 18. 

56. Tex —-Seinsheimcr v. Burkhart, 
Civ.App, 93 SW.2d 1231, modified 
on other grounds 122 S.W.2d 1063, 
132 Tex 336. 

57. Cal.—Ikenberg v. Carlock, 58 P. 
2d -672, 14 Cal.App.2d 577. 

58. La.—Coleman v. Meriwether 
Supply Co., App., 1 So 2d 849. 

N.Y.—Becker v. Underwood, 65 N. 
Y.S.2d 916. 

59. La.—Adams ▼. Golson, 174 So. 
876, 187 La. 363. 

N M.—White v. Montoya, 126 P.2d 
471, 46 N.M. 241. 

80. La.—Smith v. City of Alexan¬ 
dria, App., 178 So. 737. 

S.D.—Alendal v. Madsen, 275 N.W. 
852, 6'5 S.D. 502. 

61. La.—Smith v. Monroe Grocer 
Co., App., 179 So. 495. 

Me.—Davis v. Simpson, 23 A.2d 320. 
138 Me. 137. 

Minn.—Kordiak v. Holmgren, SO N. 
W.2d 16, 225 Minn. 134. 


Pa.—Twardowski v. Olock, Com.PL, 
•56 MonigCo. 222. 

Tex—Crosby v. Strain, Civ.App., 99 
S.W.2d 659, error dismissed. 

Vt.—Round v. Pike, 148 A. 283, 102 
Vt. 324. 

Failure to warn host 

Wis—Foreoki v. Kohlbcrg, 295 N. 
W. 7, 237 Wis. 67, rehearing denied 
296 N.W. 619, 237 Wis. 67. 

Grasping wheel 

Cal—Elm v Bennett, 278 P. 906, 99 
Cal.App. 573. 

Biding on running hoard 

Tex.—Thurman v. Chandler, Civ. 
App., 52 S W 2d 315, reversed on 
other grounds 81 ,S.W.2d 480, 125 
Tex. 34. 

62. Ark—Loda v Raines, 100 S.W. 
2d 973, 193 Ark. 513. 

Conn —Decker v. Roberts, 32 A.2d 
651, 130 Conn. 174. 

Ill—Nash v Welch, 57 N.E 2d 648, 
824 III App. 223—Wallace v Yel¬ 
low Cab Co, 238 Ill App 283. 

Ind —Coats v. Strawmeyer, 21 N.E 
2d 433, 107 Ind App 102. 

La—Mason v. Price, App, 32 So.2d 
853—Pender v Ronfanti, App, 13 
So.2d 105—O’Conner v. Massachu¬ 
setts Bonding & Insurance Co., 
App., 2 So.2d 234—Simon v Harri¬ 
son, App, 200 So. 476, followed in 
•200 So 481—Morns v. Clark. App . j 
199 So. 437—Anderson v. Louisi- 

j ana l’ower & Light Co, App., 3 80 
So. 243—McCormick & Co. v. Cau- 
ley, App., 168 So. 783. 

63. Tex.—Younger Bros. v. Ross, 
Civ App., 151 S.W.2d 621, error 
dismissed. 

64. La.—Wells v. Home Indemnity 
Co , App , 1 So.2d 453. 

Tenn —Price-Bass Co. v. Owen, 146 
S.W.2d 349, 24 Tenn App. 474. 

65. La.—Thomas v. Stewart, App, 
29 So.2d 604, followed in 29 So.2d 
606 and 29 So 2d 607—Crow v. 
State Farm Mut. Automobile Ins. 
Co., App., 10 So.2d 105. 

Wagon 

La—Harper v. Holmes, App., 189 
So. 463. 

66 . Ariz.—Anderson v. Alabam 
Freight Lines, 169 P.2d 8-65, 64 
Ariz. 313. 

La.—Dickinson v. Long Springs 
Lumber Co., App., 32 So.2d 407— 
McDonald v. Zurich General Acc 
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& Liability Ins. Co., App., *2/5 So. 
2d 923—Richie v. Natchitoches Oil 
Mill. App., 178 So. 762—Grimsley 
v. Brown, App., 143 So. 632. 

Ohio.—Schaar v. Blosser, App., 85 
N.E.2d 846. 

Tex.—Wright v. McCoy, Civ.App., 131 
S.W 2d 52. 

Wis.—Zigler v. Kinney, 27 N.W.2d 
433, 250 Wis. 338. 

42 C.J. p 1239 note 50 [b] (1). 

67. Ark—Loda v. Raines, 100 S.W. 
2d 973, 193 Ark. 513. 

La —Simon v. Harrison, App., 200 
So. 476, followed in 200 So. 481— 
Anderson v. Louisiana Power & 
Light Co., App, 180 So. 243—Mc¬ 
Cormick & Co. v. Cauley, App., 168 
So. 783. 

Pa.—Craig v. Gottlieb, 65 A.2d 673, 
161 ra Super 626. 

Tex—Magouirk v. Cantrell, Civ.App., 
16 S W2d 337. 

Wis —Horn v. Snow White Laundry 
& Dry Cleaning Co., 3 N.W.2d 380, 
240 Wis 312. 

68. Va—Kinsey v. Brugh, 161 S.BL 
41, 157 Va. 407. 

69. Cal.—House v. Fry, 30 Cal.App. 
157, 157 T 500. 

La.—Genovese v. Krebs, 138 So. 470, 
18 La.App. 639. 

70. La.—Chandler v. Sentell, App., 
35 So.2d 260. 

71. NH—Copadis v. Haymond, 47 
A.2d 120, 94 N.H. 103. 

N.M.—White v Montoya, 126 P.2d 
4 71, 46 N M. 241. 

Ohio.—Security Ins. Co. v. Smith, 
Mun., 72 N.E 2d 693—Peltier v. 
Smith, 66 N.E 2d 117, 78 Ohio App. 
171. 

Pa—Craig v. Gottlieb, 55 A.2d 673, 
J'61 Pu Super. 526. 

Tex—Roddy v. Horren, Civ.App., 125 
S.W.2d 1057—Magouirk v. Cantrell, 
Civ.App, 16 S.W.2d 337. 

Wash.—Bleiler v. Wolff, 161 P.2d 146, 
23 Wash.2d 368. 

Wis.—Zigler v. Kinney, 27 N.W.2d 
433, 250 Wis. 338—Horn v. Snow 
White Laundry & Dry Cleaning Co., 
3 N.W.2d 380 , 240 Wis. 312—Hot* 
v. Ingels, 253 N.W. 177, 214 Wis. 
366. 

Wyo—Christensen v. McCann, 282 P. 
1061, 41 Wyo. 101. 

78. N.H.—Copadis v. Haymond, 47 
A.2d 120, 94 N.H. 103. 
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right of way ; 78 intoxication of a driver ; 74 lack of 
control of a motor vehicle ; 75 manner of parking ; 78 
operation by an unlicensed driver ; T7 stopping with¬ 
out warning or signal ; 78 and swerving to the wrong 
side of the road . 79 

g. Last Clear Chance 

In an action Involving a motor vehicle accident, a 
caae can be made under the last clear chance doctrine 
only by a preponderance of evidence; circumstantial 
evidence of negligence may be sufficient. 

In an action involving a motor vehicle accident, 
a party seeking to make a case under the doctrine 
variously known as the last clear chance, humani¬ 
tarian, or subsequent negligence doctrine, or the 
doctrine of apparent or discovered peril, must do so 
by a preponderance or greater weight of the evi¬ 
dence . 89 A motorist’s alleged last clear chance to 


avoid an accident cannot rest on conjecture or 
speculation , 81 but must be established by substan¬ 
tial 82 or substantive 88 evidence. In this connection, 
a motorist’s discovery or awareness of a pedestri¬ 
an’s perilous position may be shown by circumstan¬ 
tial evidence , 84 and the motorist’s testimony that he 
did not discover it, or was not aware of it, is not 
conclusive of the matter ; 85 likewise, the fact that 
the motorist could have stopped in time may be 
proved by circumstantial evidence . 88 

The evidence adduced in particular cases has 
been held sufficient to render the doctrine applica¬ 
ble or to make out a case thereunder , 87 as in the 
case of injuries to pedestrians generally , 88 pedes¬ 
trians crossing streets or highways , 89 bicyclists , 90 
and children , 91 and in the case of collision at in¬ 
tersections , 92 and, likewise, according to the de- 


Wyo.—Christensen v. McCann, 282 P. 
1061, 41 Wyo. 101. 

73. Ohio.—Security Ins. Co. v. 

Smith. Mun., 72 N.E.2d 693. 

74. Ind.—Wahl Co. v. Compton. 86 
N.E.2d 942, 109 Ind.App. 631. 

7B. Wis—Hotz v. Ingels, 253 N.W. 
177, 214 Wls. 356. 

76. Tex.—Galveston Truck Line 
Corporation v. Moore, Civ.App., 107 
S,W.2d 426, error dismissed. 

77. Me.—Davis v. Simpson, 23 A. 2d 
320, 138 Mo. 137. 

78. La.—Wells v. Home Indemnity 
Co., App., 1 So.2d 453—Swcdman v. 
Standard Oil Co. of Louisiana, 125 
So. 481, 12 La.App. 369. 

79. La.—Shaffer v. Southern Bell 
Telephone & Telegraph Company, 
App., 160 So. 439, annulled on othei' 
grounds 165 So. 651, 184 La. 158. 

80. U.S.—McElwee v. Curtis-Wright 
Corp., D.C.Mo., 70 F.Supp. 97. 

8L Mo.—Swain v. Anders, 140 S.W. 

2d 730, 235 Mo.App. 126. 

Va.—Temple v. Moses, 8 S.E.2d 262, 
175 Va. 320—Paytes v. Davis, 157 
S.E. 557, 156 Va. 229. 

88. Mo.—Swain v. Anders, 140 S.W. 
2d 730, 235 Mo.App. 126. 

Aocuxaoy la gauging time and dis¬ 
tance 

Under the humanitarian doctrine, 
neither the court, in ruling on demur¬ 
rer to plaintiffs evidence, nor Jury, 
In resolving question of facts submit¬ 
ted to it, need gauge time and dis¬ 
tances with fine accuracy in deter¬ 
mining whether defendant could have 
stopped his truck, slackened speed 
thereof, or swerved to the right, and 
thereby avoided injury to deceased.— 
Swain v. Anders, supra. 

Distanoe la which atop possible 
In action by pedestrian against mo¬ 
torist under humanitarian doctrine, 
evidence that motorist actually 


stopped automobile within space of 
two feet, although not introduced in 
response to hypothetical question, 
was sufficient to meet requirement 
that therp be evidence adduced as to 
distance in which automobile could 
have been brought to stop.—Robin¬ 
son v. O'Shanzky, Mo.App., 96 S.W.2d 
895. 

83. U.S —McElwee v Curtis-Wright 
Corp, DC Mo., 70 F.Supp, 97. 

84. Del.—Baker v. Ileid, 57 A 2d 103. 
Tex.—Surkey v. Smith, Civ.App., 136 

S.W 2d 893, error refused. 

8B. Del.—Baker v. Reid, 57 A.2d 103. 
Tex.—Surkey v Smith, Civ App., 136 
S.W.2d 893, error refused. 

86. Mo.—Smilhers v. Barker, App, 
97 SW.2d 121, reversed on other 
grounds 111 S.W.2d 47, 341 Mo. 
1617. 

87. La.—Santos v. Duvic, 133 So 
399, 16 La.App 105. 

Mo.—Iman v. Walter Freund Bread 
Co, 58 S.W.2d 477, 332 Mo. 461— 
Gurwoll v. Jefferson City Lines, 
App., 192 S.W 2d 683—Conway v. 
Silver King Oil & Gas Co., App., 94 
S.W.2d 942. 

Neb.—Carnes v. Deklotz, 291 N.W. 

490, 137 Neb. 787. 

42 C.J. p 1235 note 28 [a]. 

Frima fade case under humani¬ 
tarian rule held made.—Spoeneman v. 
Uhri, 60 S.W.2d 9, 332 Mo. 821. 

88. La.—Oliphant v. Town of Lake 
Providence, App., 193 So. 616— 
Loewenberg v. Fidelity Union Cas- 

j ualty Co., App., 147 So. 81—Robi- 
chaux v, Dorion, 134 So. 784, 17 La. 
App. 169—Paquet v. Renken, App., 
80 So.2d 218. 

Va,—Dobson-Peacock v. Curtis, 189 S. 
E. 13, 166 Va. 550. 

89. Cal.—Ladas v. Johnson's Black 
ft White Taxicab Co., 110 P.2d 449. 
43 Cal.App.2d 223. 

| La.—Taylor v. Shreveport Yellow 
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Cabs, App., 163 So 737—Norwood 
v. Bahm, App, 127 So 475, rehear¬ 
ing denied 129 So. 183, 14 La App 
261—Lervick v. White Top Cabs, 
App, 10 So.2d 67. 

Mo—Wright v. Osborn, 201 S.W.2d 
935, 356 Mo. 382. 

Tex—Martinez v. Pena, Civ.App, 139 
S.W.2d 337, error dismissed, judg¬ 
ment correct. 

90. La —Kaough v. Hadley, App, 
165 So. 748. 

Mo.—Webb v. Cox, App.. 63 S W 2d 
1057. 

91. Cal—Rocha v. Garcia, 263 P. 
238. 203 Cal. 167. 

Mo —Wright v. Osborn, 201 S.W 2d 
935, 356 Mo. 382—Murphy v. Quick 
Tire Service. App., 47 S W 2d 202. 

N.H.—Lapolice v. Austin, 157 A. 73, 
85 N.H. 244. 

Child playing in street 

Utah.—Graham v. Johnson, 172 P.2d 
665. 109 Utah 366. 

92. Ariz—Casey v. Marshall, 168 P. 
2d 240, 64 Ariz. 232, rehearing de¬ 
nied 169 P.2d 84, 64 Ariz. 260. 

Cal.—Girdner v. Union Oil Co. of Cal¬ 
ifornia, 13 P.2d 915, 216 CtU. 197. 

Colo.—Independent Lumber Co. v. 
Leatherwood, 79 F.2d 1052, 102 
Colo. 460. 

La.—Daw v. Matthews, Texas Indem. 
Ins. Co., Intervenor, App., 84 So.2d 
666—Antoine v. Werner, App., 172 
So. 800—Kaough v. Hadley, App., 
165 So. 748—Loewenberg v. Fideli¬ 
ty Union Casualty Co., App., 147 
So. 81—Truxillo v. De Lerno, App., 
146 So. 71. 

Mo.—Martin v. Kiefer, App., 95 S.W. 
2d 1214—Crane ▼. Sirkln ft Needles 
Moving Co., App., 85 SW.2d 911. 

Tex.—Pure Oil Co. ▼. Crabb, Civ. 
App., 161 S.W.2d 962, error refused 
—Leap ▼. Br&ziel. Civ.App., 93 S. 
W.2d 1213, modified on other 
grounds 121 &W.2d 834, 188 Tex. 
218. 
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cisions in the case of head-on collisions,®* and 
rear-end collisions . 94 

In other cases, the evidence adduced has been 
held' insufficient to render the doctrine applicable 
or to make out a case thereunder , 95 as in the case 


of injuries to pedestrians generally,®* pedestrians 
crossing streets or highways , 97 a person standing 
near the edge of a highway, 9 ® bicyclists , 99 motor¬ 
cyclists , 1 children , 2 and persons coasting,* and in 
the case of collisions at intersections , 4 head-on col¬ 
lisions , 5 and rear-end collisions . 6 


Xftjury to oocupaat of homo-drawn 
vehicle 

La.—Sarpy v. Mesman, 135 So. 916, 
17 L&.APP. 346. 

93. Mo—Evans v. Farmers Elevator 
Co, 147 S W.2d 593, 347 Mo. 32C. 

Tex—South Texas Coaches v. Wood¬ 
ard. Clv.App., 123 SW.2d 395. 

94. Collision with horse-drawn vehi¬ 
cle 

Mo —Knebel v. Poese, App , 153 S.W. 
2d 844. 

9B. U.S.—Virginia Motor Express v. 
Jimenez, C C.A.Va., 76 F 2d 694. 

Cal.—Dam v. Pond, 251 P. 818, 80 Cal. 
App. 342—Erwin v Morris 51 P 2d 
149, 10 C»1 App.2d 168—Ishaui v 
Trimble, 43 P 2d 581, 5 Cal App 2d 
648—Toby v. Hubbard, 13 P.2d 869, 
125 Cal App. 261. 

Conn.—Bracken v. Curtiss, 145 A. 23, 
109 Conn 573. 

N.H.—Fontaine v. Charas, 181 A. 417, 
87 N II. 424. 

N.Y —Sherman v. Leicht, 264 N.Y.S. 
492, 238 App.DiV 271 

Tt*x.—Wells v Texas I’ac. Coal & Oil 
Co.. 1'64 S W 2d 660. 140 Tex. 2. 

Vt—Brooks v. Holmes, 35 A.2d 374, 
113 yt. 4 56. 

V»i—Virginia Stage Lines v. Lesny, 
8 S E 2d 259, 175 Va. 351. 

Wyo—Hill v. Walters, 100 P.2d 98, 
55 Wyo 334. 

42 O.J. p 1235 note 28 Tb]. 

Prlma facie case under doctrine of 

discovered peri] held not made out. 

—Turner v. Texas Co., 159 S.W.2d 

112, 138 Tex. 380. 

98. Conn —Doolan v. Werner, 34 A. 
2d 731, 130 Conn 394—Rix v. Stone, 
163 A. 258. 115 Conn. 658. 

Iowa—Reid v Brooke, 266 N.W. 477, 
221 Iowa 808. 

Ky.—Peak v. Arnett, 26 S.W 2d 1035, 
233 Ky. 756—Lieberman v. Mc¬ 
Laughlin, 26 S.W.2d 753, 233 Ky. 
763. 

La—Bailey v. Reggie, App, 22 So 2d 
698—Stansbury v. Drillon, App. 2 
So.2d 662—Gomez v. State Farm 
Mut. Auto Ins. Co., App, 191 So. 
139 — Guillory v. United Gas Public 
Service Co., App., 148 So. 274—Fer¬ 
ret v. Geraci, 181 So. 72, 15 La.App. 
329. 

Md.—JendrzeJewskl v. Baker, 31 A.2d 
611, 182 Md. 41. 

Mo.—Blunk v. Snider, 111 S.W.2d 163, 
342 Mo. 26. 

Tex.—Parks v. Airline Motor Coach¬ 
es. 193 S.W.2d 967, 145 Tex. 44— 
Airline Motor Coaches v. Parks, 
Clv.App., 190 S.W.24 142, affirmed 


Parks v. Airline Motor Coaches, 193 I 
S.W 2d 967, 145 Tex. 44—Surkcy v. 
Smith, Clv.App., 136 S.W 2d 893, er¬ 
ror refused—Gersdorf-Sloan Am¬ 
bulance Service v Kenty, Clv.App., 
75 S.W.2d 903, error dismissed. 

Va.—Paytes v. Davis, 157 S E. 657, 
156 Va. 229—Saunders v. Temple, 
153 S.E -691, 154 Va. 714. 

97. U.S.—McElwce v. Curtiss- 
Wright Corp, D.C.Mo., 70 F.Supp. 
97. 

Cal —Curtis v. Pacific Electric Ry. 
Co., 59 P.2d 890, 15 Cal App 2d 580 
—Stewart v. Langer, 48 P.2d 758, 
9 Cal.App 2d 60. 

Colo—Fabling v. Jones, 114 P.2d 
1100, 108 Colo. 144. 

Conn—Caplan v. Arndt, 196 A. 631, 
123 Conn. 585, 119 A.L.R. 1037— 
Lanfaro v. Putnam, 161 A. 242, 115 
Conn 267, overruling McLaughlin 
v. Sehreibor, 136 A. 467, 105 Conn. 
610—Correnti v. Catino, 160 A. 892, 
115 Conn 213. 

Ky.—Runge v. Haller, 33 S.W.2d 317, 
236 Ky 423. 

La —Fontenot v. Freudcnstein, App , 
199 So. 677—Ledet v. Toye Bros 
Yellow Cab Co, App, 160 So. 442. 

Mich—Brinkcr v. Tobin, 270 N.W. 
209, 278 Mich. 42. 

R I.—Knlify v. Udin, 159 A. 644, 52 
RT 191 

Tcnn—Harbor v. Wallace, App., 211 
S.W.2d 172. 

Crossing at night 

Ariz.—Garlington v. McLaughlin, 104 
P.2d 169, 56 Ariz 37. 

Md.—Jackson v. Forwood, 47 A.2d 81, 
186 Md. 379. 

Mich.—Agranowitz v. Levine, 298 N 
W. 388, 298 Mich. 18. 

Va—Orndorff v. Howell, 25 S E.2d 
327, 181 Va. 383. 

Drunken pedestrian 

La.—Boissao v. Klcinpeter, App., 191 
So. 157. 

98. Cal.—Bright v. Zabler, 111 P.2d 
387, 43 Cal.App.2d 706. 

99. U.S.—Dugan v. Fry, C.C.A.N.J., 
34 F.2d 723. 

Mo.—Dipaoli v. Langemann, App, 
192 S.W.2d 35—McCoy v. Home Oil 
& Gas Co., App., 60 S.W.2d 715. 

Tex.—Pardue Const. Co. v. Hollis, 
Clv.App., 204 S.W.2d 860. 

1. Cal.—Henslee v. Fox, 51 P.2d 
1176, 10 Cal.App.2d 202. 

9. Cal.—Uribe v. McCorkle, 146 P.2d 
22, 63 Cal.App.2d 61—Johnston v. 
Associated Terminals Co., 56 P.2d 
259, 18 Cal.App.2d 121, | 
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Ky.—Arthur v. Rose, 158 S.W.2d 652. 
289 Ky. 402. 

La—Fontenot v. Freudenstein, App.. 
199 So. 677. 

Mich—Brinker v. Tobin, 270 N.W. 
209, 278 Mich. 42. 

Mo—Wells v. Raber, 166 S.W.2d 
1073, 350 Mo. 586. 

Mont.—Collins v. Crimp, 8 P.2d 796, 
91 Mont 326. 

Tox.—Burks v. Dallas Railway & 
Terminal Co, Clv.App., 116 S.W.2d 
884. 

Va.—Hutcheson v Misenheimer, 194 
S.E. 665, 169 Va. 511. 

3. N.H.—Legere v. New England 
Furniture Co., 1 A.2d 924, 89 N.H. 
423. 

4. U.S.—Penrman v. Crain, C.C.A. 
Mo., 166 F 2d 109. 

Cal.—Washam v. peerless Automatic 
Staple Mach. Co, 113 P.2d 724, 45 
Cal.App 2d 174—Bogardus v. Sny¬ 
der, 62 P 2d 153, 17 Cal.App.2d 411 
—Poncino v. Roid-Murdoch & Co., 
28 P.2d 932, 136 Cal.App. 223—Van 
Derhoof v. Chambon, 8 P.2d 925. 
121 Cal.App. 118. 

Colo.—Markley v. Hilkey Bros., 160 
P.2d 394, 113 Colo. 662. 

Ky—Peak v. Arnett. 26 S.W.2d 1035, 
233 Ky. 756—Lieberman v. Mc¬ 
Laughlin, 26 S W.2d 753, 233 Ky. 
763. 

La —Austin v. Baker-Lawhon & 

Ford, App., 188 So. 416, followed in 
Standard Gin & Manufacturing Co. 
v. Baker-Lawhon & Ford, 188 So. 
420, and Employers Casualty Co. 
v. Baker-Lawhon & Ford, 188 So. 
421—Stock v. Davis, App., 187 So. 
679—Todd v. Vigo, App., 142 So. 
80J -Kelly v. NelT, App.. 14 So 2d 
657—New Amsterdam Casualty Co. 
v. Dambly, App., 8 So.2d 345— 
Arline v. Alexander, App., 2 So.2d 
710 

Mo —Bach v. Diekroeger, App., 184 S. 
W 2d 755—Bashkow v. McBride. 
App, 177 S W 2d 637—McCoy v. 
Home Oil & Gas Co., App., 60 S. 
W 2d 715. 

Tex.—South Texas Coaches v. East- 
land, Civ.App., 101 S.W.2d 878, er¬ 
ror dismissed. 

Wash.—Saad v. Langworthy, 280 P. 
74, 153 Wash. 698. 

5. La—Williams v. Geo. A. Hormel 
& Co., App., 195 So. 634—Aguillard 
v. State, App., 7 So.2d 645. 

N.P.—Ramage v. Trepanier, 283 N. 
W. 471, 69 N.D. 19. 

6. Cal.—Uribe v. McCorkle, 146 P.2d 
22, 63 Cal.App.2d 61. 
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§ 521. Questions of Law and Fact 

The general rulee governing the functions of the 
court and Jury In civil actions apply In actions to re¬ 
cover damages for Injuries caused by the operation of 
motor vehicles, and, accordingly, questions of fact are 
for the determination of the Jury and questions of law 
are for the court. 

The general rules governing the functions of the 
court and jury in civil actions apply in actions to 
recover damages for injuries caused by the opera¬ 
tion of motor vehicles . 7 Accordingly, where the 
evidence is conflicting or is of such a character 


that different inferences might reasonably be drawn 
therefrom, the case is properly submitted to the 
jury,® and it is the jury’s province to determine the 
credibility of the witnesses,® and the weight or pro¬ 
bative value of the evidence. 1 ® Where, because of 
the legal insufficiency of the evidence or for other 
reasons, there is no liability on the part of defend¬ 
ant, as a matter of law it is proper for the court to 
grant a nonsuit or to direct a verdict for defend¬ 
ant , 11 and, where the evidence indisputably shows 
that defendant was guilty of negligence proximate- 


7. Nov.—Carter v. City of Fallon, 11 
P.2d 817, 54 Nev. 195. 

42 C.J. p 1240 note 72. 

8. Ariz.—Womack v. Preach, 163 P. 
2d 280, 63 Ariz. 390. opinion supple¬ 
mented 165 P.2d 657. 64 Ariz. 61. 

Ill.—-Hlrning v. Contracting & Mate¬ 
rial Co., 38 N.E.2d 793, 312 Ill.App. 
665. 

Ind.—McDonald v. Swanson, 1 N.E. 

2d 684, 103 Ind.App. 171. 

Iowa.—In re Goretska’s Estate, 13 N. 
W.2d 432, 234 Iowa 1080—Gorham 
v. Richard, 272 N.W. 512, 223 Iowa 
864 

Xy.—Malcolm v. Poland, 126 S.W.2d 
1098, 277 Ky. 612. 

Md.—Bowman v. Williams, 165 A. 
182, 164 Md. 397—Dwyer v. Chew, 
131 A. 360. 149 Md. 281. 

Mass.—Mernagh v. Lillie, 46 N.E.2d 
473, 812 Mass. 697—Askowith v. 
Massell, 166 N.E. 875. 260 Mass. 
202 . 

Mo—Kneezle v. Scott County Milling 
Co., App., 113 S W.2d 817—Smith v. 
Gately Stores, App.. 24 S.W 2d 200. 
N.H.—Mitrich v. Tuttle, 11 A.2d 818, 
90 N.H. 612. 

N.J.—Stalter v. Schuyler, 61 A.2d 
213, 136 N.J.Law 228—Mulligan v. 
Clappis, 1 A.2d 414, 121 N.J.Law 
119—Blume v. Barrett, 196 A. 464, 
119 N.J.Law 340. 

N.Y.—Alessi v. Lovell, 273 N.Y.S. 637, 
152 Misc. 411—Staunton v. Robbins, 
239 N.Y.S. 665, 136 Misc. 197. 

N.C.—Cauldcr v. Gresham, 30 S.E.2d 
312, 224 N.C. 402—Smith v. Mat¬ 
thews. 170 S.E. 648, 205 N.C. 828. 
Pa.—Churchey v. Johnstown Motors, 
18 Pa.Dist. & Co. 282—Hertzog v. 
Rausch, Com.Pl., 34 Berks Co.L.J. 
282—Hall v. Spriggs, Com.Pl., 22 
Wash. Co. 16'6—Phelps v. Deardor ft, 
Com.Pl., 56 York Leg.Rec. 166. 
S.D.—Russell v. Crow, 245 N.W. 249, 
60 S.D. 230. 

Tex.—Taber v. Smith, Civ.App., 26 S. 
W.2d 722. 

8. U.S.—Falstaff Brewing Corpora¬ 
tion v. Thompson, C.C.A.Neb., 101 
F.2d 301, certiorari denied 59 S.Ct. 
834, 807 U.S. 631, 63 L.Ed. 1614. 
Ark.—Kurry v. Frost, 162 S.W.2d 48, 
204 Ark. 286* 


Cal.—Hicks v. Reis, 134 P.2d 788. 21 
Cal.2d 654—Angelo v. Esau, 93 P.2d 

205, 34 Cal.App.2d 130—Asbury v. 
Goldberg, 47 P.2d 311, 8 Cal App 2d 
70—Wynne v. Wright, 286 P. 1067, 
105 Cal.App. 17. 

Ill —Shellahargcr v. Nattier, 7 N E 2d 
366, 289 Ill App. 4 73—Lachenmyer 
v. Glotfelty, 2 N.E.2d 180, 284 Ill. 
App. 397. 

Town,—Hartman v. Red Ball Transp. 

Co, 233 NW. 23. 211 Iowa (54. 
Ky—Willett v. Bradas & Gheens, 142 
S W 2d 139, 283 Ky. 525— Fremd v. 
Gividon, 24 S W 2d 915, 233 Kv. 38 
Me.- Cole v. Wilson, 143 A. 178, 127 
Me 316. 

Md —Bozman v. State, to Use of 
Cronhardt. 9 A.2d CO, 177 Md. 161. 
Mass—Mitchell v. Silversteln, 70 N. 
K 2d 306, 320 Mass. 524—Wilson v. 
Grace, 173 N E. 524, 273 Mass. 146. 
Mich.—Zolton v. Rotter, 32 N.W.2d 
30, 321 Mich. 1. 

Minn.—Weber v McCarthy, 7 N.W 2d 
681, 214 Minn. 76 

Mo—Cook v. Day, 172 R W.2d 648. 
N H.—Macgowan v Mills, 35 A 2d 
797, 93 N.H. 84—LaPlante v. Rous¬ 
seau, 18 A.2d 777, 91 Nil. 330 
N.J.—Samuel v. Christiansen, 158 A. 
479, 10 N.J.Misc. 223—Locclsano v. 
Feltus, 156 A. 332, 9 N.J Misc. 1045. 
N.Y.—Lee v. City Brewing Corpora¬ 
tion, 18 N.E.2d *628, 279 N.Y. 380. 
Pa.—Haverkamp v. Sussman, 176 A. 

206. 317 Pa. 187. 

Tenn.—Roddy Mfg. Co. v. Dixon, 105 
S.W.2d 513, 21 Tenn.App. 81. 

Vt.—Barrows v. Powell, 29 A.2d 708, 
113 Vt. 109, followed in 29 A.2d 712, 
113 Vt. 117—Johnson v. Cone, 28 A. 
2d 384, 112 Vt. 469. 

Va.—Mauser v. Hebb, 48 S.E.2d 257, 
187 Va. 146—Marks v. Ore, 45 S.E. 
2d 894, 187 Va. 876. 

Wis.—McCartie v. Muth, 284 N.W. 
529, 230 Wis. 604—^uschnick v. 
Underwriters Casualty Co., 248 N. 
W. 477, 211 Wis. 474, followed in 
Cater v. Underwriters Casualty 
Co., 248 N.W. 481, 211 Wis. 484, 
and Hoenisch v. Underwriters Cas¬ 
ualty Co., 248 N.W. 481, 211 Wis. 


Different versions by same witness 

Whether witness’ version of auto¬ 
mobile accident on direct examination 
or different version on cross-exam¬ 
ination was correct was for jury.— 
Lucy v. Dowd, 267 N.W. 839, 276 
Mich. 289. 

10. US —Zentz v. Buchman, C.C.A 
Pa., 103 F.2d 850. 

Ala.—Duncan v. Robertson, 132 So. 
57, 24 Ala.App. 157, reversed on 
other grounds 132 So. 58, 222 Ala 
131. 

Cal —Arundel v. Turk, 60 P.2d 486, 16 
Cal App 2d 293—Wynne v. Wright, 
286 P 1057. 105 Cal.App. 17. 

Ill.—Shellabarger v. Nattier. 7 N.E 
2d 365, 289 III App. 473—Smithers 
V. Henrlquez, 4 N.E.2d 793, 287 Ill. 
App. 95, affirmed 15 N.E.2d 409, 368 
Ill. 688. 

Iowa—Pazen v. Des Moines Transp. 
Co., 272 NW. 126, 223 Iowa 23- 
Lane v. Varlamos, 239 N.W. 689, 
213 Iowa 795. 

Md.—Yellow Cab Co. v. Henderson, 39 
A.2d 546, 183 Md. 646. 

Mass —WatHon v. Forbes, 30 N.E 2d 
2?8, 307 Mass. 383. 

Mich.—Zolton v. Rotter, 32 N.W.2d 
30, 331 Mich. 1. 

Mo.—Christie v. Randol, 38 S.W.2d 
538, 225 Mo.App. 744. 

N.C—Shipp v. United Stage Lines, 
135 S.E. 339, 192 N.C. 475. 

Pa—Johnston v. Cheyney, 146 A. 551, 
297 Fa. 199. 

Wash.—Schalow v. Oakley, 139 P.2d 
296, 18 Wash.2d 347—Cannon v. 
City Electric & Fixture Co., 290 P. 
828, 158 Wash. 66. 

Determination on testimony rather 
than presumption 

Where circumstances of automobile 
collision are fully testified to, Jury 
should determine cause on testimo¬ 
ny, not on presumption that one par¬ 
ty obeyed law.—Tyson v. Burton, 294 
P. 750, 110 Cal.App. 428. 

11. Ill. —Sturgeon v. Quarton, 44 N. 
E.2d 766, 816 Ill.App. 308. 

La.—Schwartz v. Rauch, App., 144 
So. 280. 

Md.—Thompson v. Sun Cab Go., 184 
A. 576, 170 Md. 298. 
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ly causing the accident, and that plaintiff was not 
contributorily negligent, the court may properly 
direct a verdict for plaintiff on the question of lia¬ 
bility . 12 The question whether the evidence is suf¬ 
ficient to justify submitting the case to the jury 
depends on the facts of the particular case . 13 A 
motor vehicle accident case will not be withdrawn 
from the jury for want of legally sufficient evi¬ 
dence if there is any competent and pertinent evi¬ 
dence, however slight, legally sufficient as tending 


to prove negligence . 14 

The specific questions of fact, which arise dur¬ 
ing the course of the trial, are for the jury's de¬ 
termination , 15 including such questions as whether 
a collision occurred between plaintiff's vehicle and 
defendant's vehicle , 16 the nature and extent of 
plaintiff’s injury , 17 the manner in which the acci¬ 
dent occurred , 18 questions pertaining to the place 
of the accident , 19 physical facts with respect to the 


Mass.—Maffioli v. George L. Griffin & 
Son, 194 NE. 726. 289 Mans. 488. 
N.C.—Ledford v. City of Winston- 
Salem. 41 S E.2d 82, 227 N.C. 698. 
Tex.—Skelly Oil Co. v. Johnston, Civ. 

App, 151 S.W.2d 868, error refused. 
Wis.—School v. Milwaukee Automo¬ 
bile Ins. Co, 291 N.W. 311, 234 Wis. 
332. 

Contributory negligence 

In action by pedestrian for injuries 
alleged to have resulted from defend¬ 
ant's negligence in operating truck, 
causing pedestrian to run into path 
of motor vehicle of a third person, 
refusing to direct a verdict for de¬ 
fendant was error, where evidence 
showed that pedestrian was guilty of 
contributory negligence as a matter 
of law.—Turnquist v. Rosaia Rros , 
83 P.2d 353. 196 Wash. 434. 

Notice 

Where recovery In automobile neg¬ 
ligence action against city police offi¬ 
cer was based on negligent operation 
of police patrol car and city was not 
made a party to action, and complaint 
failed to allege filing with city comp¬ 
troller and with officer of notices re¬ 
quired by statute as it read at time 
of accident, denial of motion for di¬ 
rected verdict in officer’s favor was 
error.—Feisthamel v. Roczen, 78 N. 
YS 2d 21, 273 App.Div. 937. 

12. Ill—Harrison v. Bmghelm, 182 
N.E. 750, 350 Ill. 269, affirming 267 
llLApp. 417. 

13. Md.—A. S. Abell Co. v. Sopher, 
22 A.2d 462, 179 Md. 687. 

14. Md.—Yellow Cab Co. v. Hender¬ 
son, 39 A.2d 546. 183 Md. 546. 

15. Ala.—Tmdell v. Guy, 10 So.2d 
862, 243 Ala. 536—Jefferson County 
Burial Soc. v. Cotton, 133 So. 256, 
222 Ala. 678—Brown v. Bush, 124 
So. 300, 220 Ala. 130—Myers v. 
Baker, 135 So. 643, 24 Ala.App. 387. 

Cal.—Dean v. Feld, 17| P.2d 278, 77 
Cal.App. 827—Tanaka v. Granel- 
li, 290 P. 515, 107 Cal.App. 647— 
BakOB V. Shell Co. of California, 
271 P. 127, 94 Cal.App. 243. 

D.C.—Estes v. Nicola, 13 F.2d 287, 
56 App.D.C. 315. 

Idaho.—Griffin v. Clark, 42 P.2d 297. 
55 Idaho 364. 

Ill.—Netter v. King, 73 N.E.2d 798, 
331 Ill.App. *619—Whlpkey v. Ash- 
baugh, 267 Ill.App. 452. 


Me—Chaisson v. Williams, 150 A. 
154, 130 Me 341. 

Mass—Le Blanc v. Tierce Motor Co., 
30 NE 2d 684, 307 Mass. 535. 

Mich—Cnmp v. Wilson, 241 N.W. 
844, 258 Mich. 38. 

Minn-Heath v. Wolcsky, 233 N.W. 
239, 181 Minn. 492. 

Mo.—Madison v. Taxi Owners Ass’n, 
App, 148 S.W.2d 10G—Wells V. 
Wells, App, 48 S.W.2d 109. 

Neb—Pnmiano v. Venuto, 239 N.W. 
734, 122 Neb. 879. 

N.J.—Pa rave v. Tubllc Service In¬ 
terstate Transp Co., 100 A. 375, 
109 N.J.Law 155- -Grav v. Elmo, 
156 A. 825, 9 NJ.Mjsc. 1093 
N.Y.—Montnyne v White, 31 N Y.S. 
2d 153. 263 AppDiv. 782—Simenson 
v. Carotenuto, 8 N.Y.S.2d 247, 255 
AppDiv. 985. 

Ohio.—Hayhurst v. Embrey, App., 65 
NE.2d 600. 

Pa.—Kissel 1 v. Motor Age Transit 
Linos, 53 A 2d 593, 357 Pa. 204— 
Zimmer v. Clark. 156 A. 815, 103 Pa. 
Super. 145—McCarvey v. Mages, 
Com PI., 50 Dauph Co. 128—Hilgert 
v. HaHorman, 5 Monroe L.R. 20. 
R-T.—Powers v. Goodwin, 192 A. 767, 
58 RI 372. 

Wash.—Srhalow v. Oakley, 139 P.2d 
206, 18 Wash.2d 347—Lund v. 

Western Union Telegraph Co., 74 
P.2d 220, 192 Wash. 679. 

42 C.J. p 1240 note 72. 

X6. Ky.—Pendergrass v. Salyer, 178 
S.W.2d 828, 290 Ky. 866. 

17. Va—Wade v. Peebles, 174 S.E. 
769, 162 Va. 479. 

18. Iowa.—KafTenberficr v. Holle, 22 
N.W.2d 804, 237 Iowa 542. 

Me.—Lawry v. Yeaton, 23 A.2d 890, 
138 Me. 230. 

Md.—Thursby v. O’Rourke, 23 A.2d 
656, 180 Md. 223. 

Mass.—McGovern v. Thomas, 69 N. 

E.2d 718, 317 Mass. 740. 

Mich.—Barkman v. Montague, 298 N. 

W. 273, 297 Mich. 538. 

Mo.—Golden v. Onerem, App., 123 S. 
W.2d 617. 

N.H.—Cedergren v. Hadaway, 18 A. 
2d 380, 91 N.H. 270. 

19. Cal.—Salsbcrry v. Smith, App., 
192 P.2d 73—Corcoran v. Ward, 1 
P.2d 455, 115 Cal.App. 180. 

Conn.—Minacci v. Logudice, 11 A2d 
354, 126 Conn. 345. 
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Fla.—Brandt v. Dodd, 8 So.2d 471 r 
150 Fla. 635. 

Ill —Mortvedl v. Western Austin Co.. 
50 N E 2d 701, 320 Ill.App. 337— 
Rasmussen v. Wiley, 39 N.E.2d 67, 
312 III \pp. 404. 

Iowa—Echternacht v. Horny, 275 N. 
W. 576, 224 Iowa 317—Warn beam 
v. Hayes, 219 N.W. 813, 205 Iowa 
1304. 

Me—Lerman v. O’Donnell, 16 A.2d 

109, 137 Me. 329 

Md—Pegelow v. Johnson, 9 A.2d 646, 
177 Md. 34 5. 

Mich —White v. HufTmaster, 32 N.W. 

2d 447. 321 Mich. 225. 

Mo.—(1 urwoil v. Jefferson City Lines, 
App, 192 S.W 2d 653. 

Or.—Hanna v. Royee, 249 P. 173, 119 
Or. 450. 

Pa.—McClellan v. Fox, 177 A. 823, 
318 Pa. 433. 

Wash.—Williams v. Brockman, 193 P. 
2d 863—Trudeau v. Snohomish Au¬ 
to Freight Co., 96 P.2d 599, 1 Wash. 
2d 574—Lihbee v. Handy, 1 P.2d 
312, 163 Wash. 410. 

Wis —Fronc/.ek v Sink, 293 N.W. 153. 
235 Wis 398—Jenks v. Hetzel, 286 
N.W. 737, 231 Wis. 243. 

Particular questions 

(1) Whether the accident occurred 
upon a street or highway or else¬ 
where. 

Mass.—Di Franco v. West Boston 
Gas Co, 160 N.E. 326, 2G2 Mass. 
387. 

Mo—Steinmetz v. Saathoff. App., 84 
S.W.2d 434. 

Mont—Burns v. Eminger, 276 P. 437, 
84 Mont. 397. 

Wash—Myers v. Weyerhaeuser, 85 
P.2d 1091, 197 Wash. 407. 

(2) On which side of the street or 
highway the accident occurred. 

Ill —Carr v. Blacks took, 49 N.E. 2d 
279, 319 Ill App. 369—Davis v. 

Bankert, 19 N.E.2d 137, 298 Ill.App. 
629. 

Iowa.—Quick v. Paulson, 292 N.W. 
853, 228 Iowa 665—Rabenold v. 
Hutt, 283 N.W. 865, 226 Iowa 321. 
Me.—Beauchesne v. Sargent, 16 A.2d * 

110, 137 Me. 329. 

Mont.—Brunnabend v. Tibbies, 846 P. 
536. 76 Mont. 288. 

N.J.—Eichelberger v. Inter-City 

Transp. Co, 10 A.2d 267, 128 N. 
J.Law 595, affirmed 15 A.2d 758, 
125 N.J.Law 365. 
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accident , 26 whether the vehicle was parked upon 
the highway , 21 whether the vehicle was operated in 
such a manner as to be a nuisance , 22 whether plain¬ 
tiff was engaged in a criminal enterprise at the time 
of the accident , 22 whether the motor vehicle was 
properly registered at the time of the accident , 24 
whether the motor vehicle was operated with the 
consent of defendant , 25 whether defendant, at the 
time of the accident, was acting in good faith in 
the discharge of his duties as an air raid warden 


within an immunity statute , 26 what was the law of 
the state where the accident occurred , 27 and ques¬ 
tions as to the amount of damages to be recov¬ 
ered . 22 

Questions of law are for the determination of 
the court , 29 and, where the evidence pertaining to 
an issue is not sufficient for submission to the ju¬ 
ry , 30 or where the evidence pertaining to an issue 
is not substantially conflicting and is not subject 
to different reasonable inferences , 21 the issue is 


N.C.—Smith v. Dillon Supply Co., 
199 S.E. 392. 214 N.C. 406. 

Or.—Sherrard v. Werline, 91 P.2d 
344. 162 Or. 135. 

R.I.—Carroll v. Nardolillo, 24 A. 2d 
417, 67 R.I. 389. 

Tenn.—Municipal Paving- & Con¬ 
struction Co. v. Hunt, 123 S.W.2d 
843, 22 Tenn.App. 380. 

Tex.—Willingham v. Klndy, Civ. 

App., 203 S.W.2d 991. 

Vt.—McKenna v. McDonald, 10 A. 
2d 208, 111 Vt. 60. 

W.Va.—Broyles v. Hagerman, 180 S. 
E. 99, 116 W.Va. 267. 

(3) Whether the accident occur¬ 
red at the intersection. 

Fla.—Brandt v. Dodd, 8 So.2d 471, 
150 Fla. 635. 

Ky.—Smith v. Goodwin, 165 S.W.2d 
976, 292 Ky. 37—Hintcrnisch v. 
Brewsaugh, 87 S.W.2d 934, 261 
Ky. 432. 

Me.—Field v. Webber, 169 A. 732, 
132 Me. <236. 

(4) The place within the inter¬ 
section where the accident occurred. 
Mt.—Barker v. Monts. 70 N.E.2d 264, 

330 Ill.App. 129. 

R.I.—Sullivan v. Caruso, 29 A.2d 
639, 68 R.I. 476. 

(5) Whether an injury to a pe¬ 
destrian occurred at the edge or 
upon the shoulder of the highway. 
Ky.—Smith v. Dunning, 122 S.W.2d 

781, 275 Ky. 733. 

Mich.-Herzberg v. Knight, 286 N.W. 
145, 289 Mich. 29. 

(6) Whether an Injury to a pedes¬ 
trian occurred upon the sidewalk, 
crosswalk, or sidewalk lane. 

Cal.—Taha v. Finegold, 184 P.2d 533, 
81 Cal.App.2d >536. 

Ill.—Panella v. Woil-McLain Co., 67 
N.E.2d 699, 329 Ill.App. 240. 

Neb.—Bancroft v. Kite, 6 N.W.2d 196, 
142 Neb. 178. 

90 l U.S. —Schwarz v. Fast, C.C.A 
Neb., 103 F.2d 865—Falstuff Brew¬ 
ing Corporation v. Thompson, C.C. 
A.Neb., 101 F.2d 801, certiorari 
denied 69 S.Ct. 834, 307 U.S. 631, 
83 L.Ed. 1514. 

Minn.—Weber v. McCarthy, 7 N.W. 

2d 681, 214 Minn. 76. 

Pa.—Weinberg v. Pavitt, 155 A 867, 
304 Pa. 812—Lynch's Estate v. 


Letterman, Com.Pl., 29 Erie Co. 
52. 

Physical condition of street or high¬ 
way 

Ala—Brown v. Bush, 124 So. 300, 
220 Ala. 130. 

Ohio.—Hayhurst v. Embrey, App., 
65 N.E.2d 660. 

91. Vt.—Palmer v. Marcellle, 175 A 
31, 34, 10-6 Vt. 500. 

22. Conn.—Zatkin v. Katz, 11 A.2d 
843, 126 Conn. 445. 

23. Arlz.—Salt River Valley Water 
Users’ Ass’n v. Green, 104 P.2d 
162, 56 Ariz. 22. 

24. Mass —Harnden v. Smith, 26 N. 
E 2d 310, 305 Mass. 485—Burns v. 
Winchell, 25 N.E 2d 752, 305 M'iss. 
276—Bellenger v. Nnlly, 185 NE 
346, 282 Mass 523—Balian v. Ogas- 
sian, 179 N.E. 232, 277 Mass 525, 
78 A.L.B. 1021—Walsh v. Alfred 
Sears Co.. 169 N.E. 805, 270 Mass. 
296. 

Besidenoe of owner 

(1) Determination of place of res¬ 
idence of applicant for registration 
of motor vehicle is commonly ques¬ 
tion of fact.—Doyle v. Goldberg, 1 
N.E 2d 1, 294 Mass. 105. 

(2) Whether applicant was act¬ 
ing with complete honesty of pur¬ 
pose accompanied by blameless over¬ 
sight when he made application for 
registration of motorcycle when stat¬ 
ing merely his street address and 
not name of the city in which he re¬ 
sided was question for jury.—Le 
Blanc v. Cutler Co., 25 N.E.2d 715, 
305 Mass. 283. 

(3) Where motorist in applying 
for registration gave as his ad¬ 
dress and place of residence a fur¬ 
nished beach cottage which he had 
rented and not the house which he 
owned and lived in for nine years 
prior to taking of the beach house, 
It was for the jury to determine 
whether motorist's residence and ad¬ 
dress were correctly stated in the 
application.—Harnden v. Smith, 26 
N.E.2d 310, 305 Mass. 485. 

(4) Other questions pertaining to 
residence.—Jenkins v. North Shore 
Dye House, 194 N.E. 823, 289 Mass. 
561—Avila v. Du Pont, 180 N.E. 124. 
278 Mass. 83. 


25. R.I.—Deming ▼. Vendittl, 53 A. 
>2d 49-8. 

Authority of defendant's employee 
to loan vehicle 

W.Va.—Miller v. Douglas, 5 S.E.2d 
799. 121 W.Va. 638. 

26. N.V.—Jones v. Gray, 45 N.Y S 

2d 519, 267 App.Div. 242, stay 

granted 47 N.Y.S.2d 281, 267 App 
Div. 853. appeal denied 47 N.Y.S 
2d 606, 2*67 App Div. 926 

Proceeding to post during blackout 
N.Y.—Jones v. Gray, supra. 

27. R.I.—Powers v. Goodwin, 192 A. 
767, 68 R.I. 372. 

28. Ill.—Harrison v. Blngheim, 182 
N.E. 750, 350 Ill. 269 

Ohio.—Winslow v. Ohio Bus Line 
Co., 73 N E 2d 504, 148 Ohio St 
101—Hayhurst v. Embrey, App , 
65 NE.2d 660. 

Punitive damages 

U.S—Hidcr v. Gel bach, C.CA.SC., 
135 F.2d 693. 

Ala.—J. C. Byram & Co. v. Bryan, 
140 So. 768, 224 Ala. 466. 

S C.—Lumpkin v. Mankin, 134 S E 
503, 136 S.C. 506. 

29. Cal.—Bertiz v. City of Los An¬ 
geles. 241 P. 921, 74 Cal.App. 792. 

Governmental act 
Whether city engaged in govern¬ 
mental act in maintaining garage 
for city motor vehicles was a ques¬ 
tion of law.—Bertis v. City of Los 
Angeles, supra. 

30. Mass.—Rolfe v. Walsh, 64 N.E. 
2d 16, 318 Mass. 733. 

Evidence on particular Issues held 
insufficient 

(1) Punitive damages.—McDonald 
v. Moore, 131 So. 824, 159 Miss. 326. 

(2) Right of vehicle to be upon 
highway.—O'Halleron v. Miller, 175 
N.E. 94, 274 Mass. 508. 

(3) Whether operation of automo¬ 
bile constituted a nuisance.—De 
Mare v. Guerin, 6 A2d 711, 125 Conn. 
362. 

(4) Whether road was very rough. 
—Nicoiino v. E. O. Dahlquist Const. 
Co., 236 N.W. 297, 211 Iowa 1190. 

31. Mass.—Caverno v. Houghton, 1 
N.E.2d 4, 294 Mass. 110. 
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properly withdrawn from the jury and determined 
by the court as a matter of law. Whether evi¬ 
dence is uncontradicted ,® 2 or whether there is suf¬ 
ficient evidence for the jury , 22 is a question of law 
for the court. 

§ 522. — Proximate Cause 

a. In general 

b. Negligence 

a. In General 

The Issue of proximate cause of an Injury allegedly 


resulting from the operation of a motor vehicle, and 
Issues pertaining to proximate cause, are for the de¬ 
termination of the Jury or other trier of the facts where 
the evidence Is conflicting or reasonable minds might 
differ In their conclusions therefrom. 

Where the evidence concerning the proximate 
cause of an injury allegedly resulting from the op¬ 
eration of a motor vehicle is in conflict, or the 
evidence is such that reasonable minds might dif¬ 
fer in their conclusions therefrom, the issue of 
proximate cause of the injury , 34 and all disputed 
issues pertaining to proximate cause , 35 are ques¬ 
tions of fact for the determination of the jury or 


SegmUty of registration of motor ve¬ 
hicle 

Mass.—Caverno v. Houghton, supra. 

Place of accident 

Iowa—Potter v. Robinson, 9 N.W.2d 
467, 233 Iowa 479. 

32. N.J.—Oorsaro v. Ambrose, 153 
A. 712. 9 N.J.Misc. 323. 

33. N.C.—Chock v. Barnwell Ware¬ 
house & Brokerage Co., 183 S.E. 
729, 209 N.C 669. 

34. Ala.—McDermott v. Sibert, 119 
So. 681, 218 Ala. 670. 

Anz.—S. A. Gprrnrd Co. v. Couch, 
29 P.2d 161, 43 Ariz 67. 

Cal.—Pruitt v. Krovitz, 139 P-2d 992, 
69 Cal App.2d 666—Shapiro v. In- 
gorsoll. 53 P.2d 771. 11 Cal App 2d 
202—Riley v. Berkeley Motors, 36 
P.2d 398. 1 Cal App 2d 217—Lucke 
v. Pacific Electric Ry. Co, 19 P. 
2d 263, 129 Cal.App. 707—Bennett 
v. Hardy, 291 P. 903. 108 Cal App. 
473. 

Conn —Zatkin v. Waterbury Wreck¬ 
ing Co,. 21 A.2d 924. 128 Conn. 280 

Fla—Ford Motor Co. v. Floyd, 188 
So. 601. 137 Fla 301. 

Ga—Bell v. Lewis, 38 SE-2d 686. 
74 Ga.App. 26—Speed Oil Co v. 
Jones, 1 S.Fi 2d 760, 69 Ga.App. 625 
—Houston v. Taylor, 179 S E. 207, 
50 Ga App. 811. 

Idaho.—Griffin v. Clark, 42 F.2d 297, 
65 Idaho 364—Hooker v. Schuler, 
260 P. 1027, 45 Idaho 83. 

Ill.—Hlrnlng v. Contracting & Ma¬ 
terial Co., 38 N.E.2d 793, 312 111. 
App. 655—Marks v. Marks, 31 N.E 
2d 399, 308 Ill.App. 276—Partridge 
v. Enterprise Transfer Co., 30 N.E 
2d 947, 307 Ill.App. 386—Smithers 
v. Henriauez, 4 N.E.2d 793, 287 
Ill.App. 95, affirmed 15 N.E.2d 499, 
368 Ill. 588. 

Iowa.—Cerny v. Secor, >284 N.W. 193, 
211 Iowa 1232. 

Kan.—Atkins v. Morton, 191 P.2d 909. 
164 Kan. 626—Baker v. Western 
Cas. & Sur. Co., 190 P.2d 850, 164 
Kan. 876. 

Ky.—Cook v. Gillespie, 82 &W.2d 
847, 259 Ky. 281—Jellico Grocery 
Co. v. Biggs, 68 S.W.2d 429. 252 
Ky. 827—Big Bandy Bus Line Co. 
V. Williams. 56 fl.W.2d 844. 246 


Ky. 758—Murphey's Ex’x v. Clink- 
inger, 50 SW.-2d 942, 244 Ky. 336. 
La—Fontenot v. Fontenot, App., 150 
So. 40 

Me—Peabody v. Sweet, 1>52 A. 312, 
129 Me. 375. 

Mass.—Hubbard v. Conti, 76 N.E.2d 
639, 321 Mass. 743. 

Mich.—White v. HufCmaster, 32 N. 
W.2d 447, 321 Mich. 225—Allen v. 
Edelson, 251 N W. 319, 265 Mich. 
110—National Liberty Ins Co. v. 
Foth. 235 N.W. 821. 254 Mich. 152. 
Miss—Williams v. Lumpkin, 152 So 
842, 1C9 Miss. 146. 

Mo—Cox v. Frank L. Schaab Stove 
& Furniture Co., App., 83 S.W 2d 
211—Allison v Dittbrcnner, App, 
50 S.W.2d 199—Ligon v. Exhibi¬ 
tors’ Film Delivery & Service Co, 
App., 22 S.W.2d 1058—Grabur v. 
Wells. App.. 7 SW 2d 719 
NJ—Eastlack v. Mitten. 162 A. 551. 
109 N J Law 556. 

N.C.—Nichols v. Goldston, 46 S E.2d 
320, 228 N.C. 514—'Shipp v. United 
Stage Lines, 135 S.E. 339, 192 N.C. 
475. 

N.D.—Kohler v. Stephens, 24 N.W. 
2d 64, 74 N.D. 6‘55. 

Ohio.—Pasku v. Friedman Transfer 
& Const. Co., App, 78 NE.2d 182. 
Or—Ronner v. Bekin’s Moving. Stor¬ 
age & Household Shipping Co., 266 
P. 627, 126 Or. 280. 

Pa.—Shcllenberger v. Reading 
TranBp. Co., 154 A. 297, 303 Pa. 
122—Community Fire Co. v. Penn¬ 
sylvania Power & Light Co., 92 
Pa Super. 304. 

R. I.—Tillinghast v. Rhode Island 
Motor Sales Co., 150 A. 753. 

S. C.—Bowers v. Carolina Public 
Service Co., 145 S.E. 790, 148 S.C. 
161. 

Tenn.—Dullng v. Burnett, 124 fl.W. 

2d 294. 22 Tenn.App. 522. 

Tex.—Blakesley v. Kircher, Com. 
App., 41 S.W.2d 63—A. B. C. Stor¬ 
age & Moving Co. v. Herron, Civ. 
App., 138 S.W.2d 211, error dis¬ 
missed, judgment correct—Foster 
v. Woodward, Civ.App., 184 fl.W.2d 
417, error refused. 

Va.—Williams v. Greene, 26 S.H.2d 
89, 181 Va. 707—Wade v. Peebles, 
174 S.B. 769, 162 Va. 479—Baise 
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v. Hollifield, 164 S.E. 657, 168 Va. 
498. 

Wash.—Hemsworth v. Shoemaker, 
261 P. 84, 145 Wash. 520. 

42 C J. p 1242 note 77. 

Collisions in rapid succession 

Where the vehicle in which plain¬ 
tiff was riding was involved in two 
collisions in rapid succession, wheth¬ 
er plaintiff's injuries were sustain¬ 
ed in the first or second collision 
was a question for the Jury.—Lein- 
bach v. Pickwick Greyhound Lines, 
10 P 2d 33, 135 Kan. 40. 

Statutory provision 

The provision of guest statute, 
that question of proximate cause 
shall be solely for the Jury, does not 
constitute an unconstitutional at¬ 
tempt on the part of the legislature 
to exercise judicial power, since such 
provision does not prevent courts 
from passing on legal sufficiency of 
the evidence, but is merely surplus¬ 
age and adds nothing to power of 
jury that Jury did not already pos¬ 
sess.—Cormier v. Williams, 4 So.2d 
525, 148 Fla. 201. 

35. Cal.—Weddle v. Loges, 125 P.2d 
914, '52 Cal App 2d 115. 

Iowa.—-Shuck v. Keefe, 218 N.W. 81, 
>205 Iowa 365. 

Miss.—Standard OH Co. v. Crane, 
23 So 2d 297. 199 Miss. 69 
N.T.—Kelly v. United Dressed Beef 
Co. of New York, 293 N.Y.S. 446. 
249 App.Dlv. 686. 

Tex—A. B. C. Storage & Moving 
Co. v. Herron, Civ.App., 138 S.W. 
2d 211, error dismissed, judgment 
correct. 

Particular issues 

(1) Cause of skidding. 

S.D.—Bowers v. Guhln, 238 N.W. 283, 
57 S.D. 441. 

Wash.—Trunk v. Wilkes, 297 P. 1091, 
162 Wash. 114. 

(2) Whether vehicle could have 
been parked upon shoulder of high¬ 
way.—Becherer v. Bellevllle-St. Lou¬ 
is Coach Co., 58 N.B.2d 781, 322 Ill. 
App. 37. 

(8) Cause of ignition of gasoline 
after collision.—Walborn v. Epley, 
24 A.2d 668, 148 Pa.Super. 417. 
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other trier of the facts. The rule has been applied 
where the injuries were received in a collision be¬ 
tween motor vehicles traveling in the same or op¬ 
posite directions upon the same street or high¬ 
way , 36 between motor vehicles colliding at an in¬ 


tersection of streets or highways , 37 or between 
moving and stationary motor vehicles ; 38 or where 
the injuries were sustained by a person on foot , 39 
or on a vehicle other than a motor vehicle , 40 or by 
a gwest in defendant's motor vehicle, where the 


(4) Extent to which use of intoxi¬ 
cating* liquors contributed to motor 
vehicle wreck.—Shannon v. James¬ 
town Tp., >232 N.W. 371, 251 Mich 
697. 

(6) Age of driver.—Collins ▼. Lid- 
dle, 247 P. 476, 67 Utah 242. 

86. Ark.—Oviatt v. Garre tson, 171 
S.W.2d 287, 205 Ark. 792—Standard 
Materials Corporation v. Johnson, 
169 SW.2d 590, 205 Ark. 562. 

Cal.—Smith v. Cant lay & Tanxola, 
189 P.2d 642, 83 Cal.App.2d 689— 
Boyd v. Theetgee, 177 P.2d 637, 
78 Cal.App.2d 346—National Auto¬ 
mobile Ins. Co. v. Cunningham, 107 
P.2d 643, 41 Cal.App 2d 828—Sweet 
v. Sager, 82 P.2d 201, 28 Cal.App. 
2d 211—Moore v. Re, 22 P.2d 45, 
131 Cal.App. 657. 

Fla.—Wharton v. Day, 10 So.2d 417, 
161 Fla. 772. 

Ill.—Hopfinger v. O'Banion, 73 N.E. 

2d 145. 331 Ill.App. 302. 

Mass.—Hubbard v. Conti, 75 N.E.2d 
639, 321 Mass. 743. 

Mich.—Grud v. Warren, -298 N.W. 
276. 297 Mich. 546. 

Mo.—Cantwell v. Cromins, 149 S.W. 

2d 343, 347 Mo 8S6. 

N.M.—Silva v. Waldie, 82 P.2d 282, 
42 N.M. '514. 

N.C.—Wadsworth v. National Convoy 
St Trucking Co., 166 S.E. 898, 203 
N.C. 730—Murphy v. Asheville- 
Knoxville Coach Co., 156 S.E. 550, 
200 N.C. 92. 

N.D.—Leonard v. North Dakota Co- 
Op. Wool Marketing Ass’n, 6 N. 
W.2d 576, 72 N.D. 310. 

Ohio.—Satterthwalte v. Morgan, 48 
N.E.2d 663, 141 Ohio St. 447—Sheen 
v. Kubiac. 1 N.E.2d 943, 131 Ohio 
St. 5>2. 

Okl.—Dierksen v. Hollingworlh, 89 
P.2d 358, 184 Okl. 611—Padgett v. 
McKlssick, 280 P. 409, 138 Okl. 
63. 

S.C.—Daniel v. Tower Trucking Co., 
32 S.E.2d 6, 20*5 S.C. 333. 

Tex.—Calhoun v. Grant, Civ.App., 
129 S.W.2d 762—Straus-Bodenliei- 
mer Co. v. Marshall, Civ.App., 91 
S.W.2d 866. 

37. Ala.—Utility Trailer Works v. 

Phillips. 29 So.2d 289, 249 Ala. 61. 
Cal.—Mise v. Davy, 165 P.2d 26, 72 
Cal.App. 2d 607—Sinsbaugh y. 

Clark, >294 P. 462, 110 Cal.App. 340. 
Conn.—Bennett v. De Leonardo, 146 
A. 61. 109 Conn. 602, followed in 
Shelton v. De Leonardo, 146 A. 63, 
109 Conn. 668. 

Ill.—Schaefer v. Then, 68 N.E.2d 
624, 827 lll-App. 206—Mueth v. 


Jaska. 23 N.E.2d 805, 302 Ill.App. 
289. 

Ky.—Stephens v. Glass, 176 S.W.2d 
139, 296 Ky. 90. 

Minn.—Eichlen v. Central Minn. Co¬ 
op. Power Ass’n of Redwood Coun¬ 
ty, 28 N.W.2d 862. >224 Minn. 180 
—Leitner v. Pacific Gamble Rob¬ 
inson Co, 26 NW.2d 228, 223 Minn 
260. 

Neb.—Hamblen v. Steckley, 27 N.W. 
2d 178, 148 Neb. 283—DeBus v. 
Amen, 5 N.W 2d 92, 142 Neb 109. 

N.C.—McMillan v. Butler, 11 S.E 2d 
877, '218 N.C. 682 

R.I.—Little v. Rubin, 6 A.2d 683, 
62 R I 438. 

Tenn.—.Southern Coach Lines v. Had¬ 
dock, App., 194 S.W 2d 347. 

Tex.—Adams v. Siefferman, Civ.App., 
197 S.W.2d 50-6. 

38. Cal.—Kline v. Barkett, 158 P.2d 
51, 68 Cal .App. 2d 765 

Ga—Hudgins Contracting Co. v. 
Smith, 188 SE. 732, 54 Ga App. 
687—S. C. Jones Co. v. Yawn. 188 
S E. 603, 54 Ga App. 826—Burn.seel 
v. Spivey, 184 S.E. 410, 52 Ga.App. 
646. 

Ill— Meng v. Lucash, 69 N.E.2d 367, 
329 Ill App. 512—Nielsen v. Pyles, 
54 N.E.2d 753, 322 Ill.App 574- 
Wed ig v. Kroger Grocery & Bak¬ 
ing Co., 282 Ill.App. 370—Miller 
v. Burch, 254 Ill.App. 387. 

Ohio —Rutherford v. Western Union | 
Tel. Co., 60 N.E.2d 936, 75 Ohio 
App 176. I 

Pa.—Brlckcr v. Gardner, Com.Pl., 66 j 
DauphCo. 384, affirmed 48 A.2d 
209, 355 Pa 35 

Tex.—McCullough Box St Crate Co. 
v. Liles, Civ.App., 162 S.W.2d 1055, 
error refused—Western Develop¬ 
ment Corporation v. Simmons, Civ. 
App., 124 SW.2d 414, error refused 
—Humble Oil & Refining Co. v. 
Ooley, Civ.App, 46 S.W.2d 1038, 
error dismissed—Hewitt v. Green, 
Civ.App., 28 >S.W.2d 892. 

39. U.S—American Ry. Express Co. 
v. Erskine, C.C.A.Pa, 38 F.2d 475. 

Ark.—Coca Cola Bottling Co. v. Mc- 
Anulty, 50 S.W.2d 577, 185 Ark. 
970. 

Cal.—Benton v. Douglas, 187 P.2d 
469, 82 Cal.App 2d 784-—Douglas 
v. Ho ft, 185 P.2d 607, 82 Cal App. 
2d 82. 

Conn.—Fitzgerald v. Savin, 174 A. 
177, 119 Conn. 63—Miceli v. Chap¬ 
pell, 150 A. 508, 111 Conn. 723. 

Ga.—Wright v. Bales, 7 S.E.2d 766, 
62 Ga.App. 328. 

Ill.—Schneff v. Mlrrlng, 69 N.E.2d 
352, 829 Ill.App. <512—Bartels ▼. 

398 


McGarvey, 63 N.E.2d 617, 627 Ill. 
App. 206—Kraaz v. Henke, 62 N.E. 
2d 44, 326 Ill App. 466—Meltzer v 
Shklowsky, 53 N.E.*2d 272, 321 111. 
App. 400—Metropolitan Trust Co. 
v. Bowman Dairy Co., 11 N.E.2d 
847, 292 Ill.App. 492. affirmed 15 
N.E.2d 838, 369 Ill. 22 2. 

Tnd —Pflsterer v. Key, 33 N E 2d 
330, 218 Ind 521—Vogel v. Ridens, 
44 N E 2d 238, 112 Ind.App 493 
—-Cottrell v, Lorenz, 4 N.E.2d 685. 
102 Ind.App 659 

Kan—Hill v. Southern Kansas Stage 
Lines Co., 53 P.2d 9'23, 143 Kan. 
44. 

Mass.—Hart v. Morris & Co., 156 N. 

E 15, 259 Mass. 211. 

Mont —Koppnng v. Sevier, 75 P.2d 
790, 106 Mont 79. 

Neb.—Tews v. Hamrick, 26 N.W 2d 

4 99, 148 Neb. 59 

Ohio—Wolfe v. Baskin, 28 N E 2d 
629, 137 Ohio St. 281—Van Sickle 
v. Walper, 22 N.E.2d 585, 61 Ohio 
App. 366 

Or—Dixon v. Raven Dairy, 75 P.2d 
347, 158 Or. 186 

Va—Catron v. Birehfleld, 165 SE 
499, 159 Va. 60. 

Explosion 

In action against owner of au¬ 
tomobile hearse for injuries to un¬ 
dertaker who had leased hearse for 
a funeral, evidence that defendant’s 
driver, in order to prime carburetor 
in attempting to start hearse which 
had stalled, poured In an excessive 
quantity of gasoline which exploded 
when he stepped on starter, and 
sprayed burning gasoline on under¬ 
taker, presented jury question as to 
cause of explosion.—Dunmire v. 
Fitzgerald, 37 A.2d <596, 349 Pa. 611. 

111111 X 7 to child 

Ga.—Allyn & Bacon Book Pub. Co. 
v. Nicholson, 7 &E.2d 316, 61 Ga. 
App. 672. 

Ill.—Ehrenheim v. Yellow Cab Co., 
•239 Ill.App. 403. 

Mass.—Locking v. Wiswell, 61 N E. 

2d 15, 318 Mass. 160. 

Mo.—Kuba v. Nagel, App., 124 S.W. 
2d <597. 

N.J.—Amabile v. Crane, 135 A. 692, 

5 N.J.Mlsc. 149. 

Ohio.—Denison Coal & Supply Co. 
v. Bartelheim, 171 N.E. 835, 122 
Ohio St. 374. 

40. Bicycle 

U.S —Johnson ▼. Railway Express 
Agency, C.C.A.I11., 131 F.2d 1009. 
Cal.—Hunt v. Los Angeles Ry. Cor¬ 
poration. 894 P. 745, 110 Cal.App. 
456. 
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vehicle overturned or struck an object not upon the 
street or highway. 41 No question of fact as to 
proximate cause of the injury is presented for the 
jury's determination in the absence of evidence 
showing a causal relationship, 42 since the jury may 
not be allowed to guess as to the cause of the in¬ 
jury. 48 

Where the evidence concerning proximate cause 
is not substantially conflicting and is susceptible of 
but one reasonable inference, the question of prox¬ 
imate cause of plaintiff's injury is a question of law 
for the court. 44 

b. Negligence 

(1) In general 

(2) Of defendant 


(3) Of plaintiff 

(4) Of operator of vehicle occupied by 

plaintiff 

(1) In General 

Questions with respect to what negligence or whose 
negligence proximatefy caused the motor vehicle acci¬ 
dent, or whether the accident was unavoidable, are 
questions for the determination of the Jury or other 
trier of the facts where the evidence Is conflicting or 
more than one conclusion can reasonably be drawn 
therefrom. 

Where the evidence as to the circumstances of 
a motor vehicle accident is conflicting, or more than 
one conclusion can reasonably be drawn therefrom, 
questions with respect to what negligence 48 or 
whose negligence, 46 proximately caused the acci- 


Ga.—Asphalt Products Co. v. Wright, 
2 S E 2d 818. 60 GaApp. 110. 
Mass.—Bornasconi v. Bassi, 158 N. 

K. 341, 2-61 Mass 26. 

Korse-drawn vehicle 

Proximate cause of horses’ fright 
was for Jury where ho sos drawing a 
huggy occupied by plaintiff became 
frightened in vicinity of truck whoso 
canvas cover was Happing in wind 
and making noise audible one or two 
blocks away.—Buchanan v. Hurd 
-Creamery Co., 246 N.W. 41, 215 Iowa 
415. 

41. U S.—Bankers Indemnity Co. v. 

Leake, CCA.La, 84 F 2d 191. 

Fla—Warner v. Ware, 182 So. 605, 
136 Fla 466. 

Iowa — Maland v. Tesdall, 5 N.W.2d 
327. 232 Iowa 959. 

Mich—Schneider v. Draper, 267 N 
W. 831. 276 Mich 259 
Wis—Heims v. Bluhm, 228 NW 599, 
200 Wis 321. 

Wyo—Collins v. Anderson, 260 P. 
10v89, 37 Wyo. 275. 

Fog 

In action for injuries to guest 
when host misjudged slight Jog in 
road and vehicle went into shallow, 
sloping ditch and, through some 
failure of control, vehicle came out 
of ditch and ran into a tree, wheth¬ 
er hazards of fog contributed caus¬ 
ally to the accident, was a question 
for the Jury.—Jansen v. Herkert, 23 
N.W.2d 503, 249 Wis. 124. 

48. Ark.—Lewis v. Jackson, 88 S.W. 

2d 69. 191 Ark. 102. 

Iowa.—Winter v. Davis, 251 N.W. 
770, -217 Iowa 424. 

Minn.—Bauer v. Miller Motor Co., 
267 N.W. 206, 197 Minn. 352. 

Tex.—Dallas Railway ft Terminal 
Co. v. Helton, Civ.App., 145 S.W.2d 
655, error dismissed, Judgment cor¬ 
rect. 

Wis.—Archer v. Chicago, M., St. P. 
ft P. Ry. Co., 256 N.W. 67. 215 Wis. 
509, 95 A.L.R. 851. 


43. Iowa—Sproll v. Burkett Motor 
Co., 274 N.W. 63. 223 Iowa 902 

44. Ark—Duckworth v. -Stephens, 
30 SW.2d 840, 182 Ark 161. 

Ky—Louisville Taxicab ft Transfer 
Co v Warren, 205 S.W 2d 695, 305 
Ky. 8-61. 

Va—Williams v. Greene, 26 S.E. 2d 
89, 181 Va. 707. 

45. Ga—Tallman v. Green, 41 S.E. 
2d 339, 74 Ga App. 731—Southern 
Stages v. Clements, 30 S.E 2d 429, 
71 Ga.App. 169—EJrison v. Felder, 
22 SE.2d 523, 68 GaApp. 188 

Iowa.—Goldapp v. Core, 19 N.W.2d 
073, 236 Iowa 548 

Okl — Maloney v Wallis, 151 P.2d 
789, 194 Okl. 364. 

46. U.S —Hill Transp. Co v Ever¬ 
ett, CC.A.N.H., 145 F 2d 746. 

Ark.—Pinkerton v Davis, 207 S.W. 
2d 742, 212 Ark 796. 

Cal—Reilly v. California St Cable 
It Co., 173 P.2d 872, 76 Cal App.2d 
620—Day v. General Petroleum 
Corporation, 89 p.2d 718, 32 Cal. 
App.2d 220—Winger v. Elmore, 57 
P.2d 1369, 14 Cal.App.2d 241—Ri¬ 
ley v. Berkeley Motors, 36 P 2d 
398, 1 Cal.App.2d 217—Dougherty 
v. Ellingson, 27*5 P. 456, 97 Cal. 
App. 87—OfCerdahl v. Motor 
Transit Co., 252 P. 773, 80 Cal.App. 
667. 

Conn.—Anderson v. C. E. Hall & 
Sons, 38 A.2d 787, 131 Conn. 232. 

Ga.—Tallman v. Green, 41 S.E.2d 
389, 74 GaApp. 731—Southern 

StageB v. Clements, 30 S E.2d 4-29, 
71 Ga.App. 1-69—Eidson v. Felder, 
22 S.E.2d 523, 68 GaApp. 188— 
Moore v. Shirley, 21 S.E.2d 925. 
68 GaApp. 38—Floyd v. Williams, 
188 S.E. 467, 54 Ga.App. 557. 

Ill.—Johnson v. Turnei*, 49 N.E.2d 
297, 319 Ill.App. 265. 

Iowa—Goldapp v. Core, 19 N.W.2d 
673, 236 Iowa 548. 

Kan.—Mulich v. Graham Ship By 
Truck Co., 174 P.2d 98, 162 Kan. 
61. 


Md—Thursby v. O’Rourke, 23 A.2d 
656. 180 Md. >223. 

Miss—Trotter v. Staggers, 28 So.2d 
237, 201 Miss. 9. 

N.J.—Silversteln v. Schneider, 164 A. 

480, 110 N.J.Law 239. 

Pa—Kovacs v AJhar, 196 A. 876, 
130 Pa Super. 149—Webb v. Hess, 
Com.Pl., 46 Dauph.Co. 84. 

Tenn—Chickasaw Wood Products 
Co. v. Lane. 125 SW2d 164, 22 
Tonn.App. 596. 

WVa—Fischer v. Clark, 158 S.E. 

504, 110 W.Va. 420. 

Wis—John v. Pierce. 178 N.W. 297, 
172 Wis. 44. 

Collision by vehicles traveling upon 
same highway or street 

U.S.—Hill Transp. Co. v. Everett, C. 

C A N.H., 145 F.2d 74-6 
Ga—Bailey Produce Co v. Harden, 
192 S.E. 237, 66 Ga.App. 171. 

Ill.—Schultz v. Live Stock Nat. Bank 
of Chicago, 7 NE.2d 636. 289 Ill. 
App. 626. certiorari denied 58 S. 
Ct. 481, 302 U S 766, 82 L.Ed. 595. 
rehearing denied >58 S.Ct, 609, 303 
U.S. 666, 82 L.Ed. 1123, and 58 S. 
Ct. 1052, 304 U.S. 690, 82 L.Ed. 
3 549, and 69 S.Ct. 98, 305 U.S. 566, 
83 LEd. 356. 

Ky.—Hiisenrad v. Bowling, 166 S.W. 
2d 847, 292 Ky. 3-68—Rutherford v. 
Smith, 145 S.W.2d 533, 284 Ky. 
592—Jones v. Sharp’s Adm'r, 189 
S.W.2d 731, 282 Ky. 638, followed 
in Jones v. Vance, 139 S.W.2d 735, 
282 Ky. 646. 

N.J.—Claypoole v. Motor Finance 
Corporation, 15 A.2d 794, 125 N. 
J.Law 440. 

N.Y.—Volberg v. Hegeman Farms 
Co., 1 N.Y.S.2d 547, 253 App.Div. 
839. 

Tex.—Adams v. Slefferman, Civ.App., 
197 S.W.2d 506. 

W.Va.—Dangerfleld v. Akers, S3 S.E. 

2d 140, 127 W.Va. 409. 

Wis.—Lelsch v. Tigerton Lumber 
Co., 27 N.W.2d 367, 250 Win. 463. 
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dent, and whether negligence of a third person was 
the proximate cause, 47 are questions of fact for 
the determination of the jury or other trier of the 
facts. Where the evidence thereon is not substan¬ 
tially conflicting and is susceptible of but one rea¬ 
sonable inference, such questions are questions of 
law for the court. 48 

Unavoidable accident . Whether the accident was 
unavoidable and due to a cause other than neg¬ 
ligence is for the determination of the jury where 


the evidence is conflicting or more than one con¬ 
clusion can reasonably be drawn therefrom, 48 but, 
where the only reasonable conclusion which can 
be drawn from the evidence is that plaintiff’s injury 
was due to unavoidable accident, the court should 
determine the question as a matter of law in favor 
of defendant. 50 It has been held that the issue of 
unavoidable accident is in every collision case 
where, on the evidence, the jury can properly re¬ 
turn a verdict freeing both parties of negligence 
proximately causing the accident. 61 Where no 


Collision toy vehicles meeting at in¬ 
tersection. 

Ala.—Sloss-Sheffleld Steel & Iron Co. 
▼. Allred, 25 So.2d 174, 32 Ala.App. 
183. certiorari denied 25 So.2d 179. 
247 Ala. 499. 

Ark.—Pinkerton v. Davis. '207 S W. 
2d 742, 212 Ark. 796—Jelks v. Rog¬ 
ers, 165 S.W.2d 258, 204 Ark. 877. 
Cal —Roller v. Daleys, Inc., 28 P. 
2d 345, 219 Cal. 542—Bramble v. 
McEwan, 104 P.2d 1054. 40 Cal 
App.2d 400—Winder v. Elmore, 57 
P.2d 1369, 14 Cal.App 2d 241. 

Colo.—Amos v. Remington Arms Co., 
188 P.2d 896, 117 Colo 399. 

Ky.—Mann v. Woodward, 290 S.W. 
333, 217 Ky. 491. 

Mich.—Stabler v. Copeland, 7 N.W.2d 
122, 304 Mich. 1. 

Mo.—Gabclman v. Bolt, App., 68 S. 
W.2d 909, transferred, see, 80 S. 
W.2d 171, 336 Mo. 539. 

W.Va.—Vaughan v. Oates. 87 S.E.2d 
479. 128 W.Va. 564. 

Collision between, moving and sta¬ 
tionary vehicles 

Ala.—Burns v. Bythwood. 184 So. 
346, 28 Ala.App. 335, certiorari de¬ 
nied 184 So. 349. 236 Ala. 639. 

Cal.—Hunton v. California Portland 
Cement Co., 123 P.2d 947,. 50 Cal. 
App.2d 684. 

D.C.—Brooks Transp. Co. v. McCut- 
cheon. 154 F.2d 841. 80 U.S.App. 
D.C. 406. 

Pa—Lute v. Ross, 190 A. 391. 125 Pa. 
Super. 684. 

Wis.—Kline v. Johannesen, 24 N.W. 

2d 695, 249 Wis. 316. 
injury to pedestrian 
Cal.—FenneBsey v. Pacific Gas & 
Electric Co., 124 F.2d 61. 20 Cal. 
2d 141. 

Ga.—Eubanks v. Mullis, 181 S.E. 604, 
51 Ga.App. 728. 

Md.—Thursby v. O’Rourke, 28 A. 2d 
656, 180 Md. 223. 

Mo.—Levins v. Vigne, 98 S.W. 2d 737, 
339 Mo. 660. 

R.I,—Availing v. Jenks, 194 A. 600, 
69 R.I. 129. 

417* Del.—Elliott v. Camper, 194 A. 

ISO, 8 W.^V.Harr. 604. 

Ga.—Moore v. Shirley, 21 S.E.2d 925, 
68 Ga.App. 88. 

N.Y.—Harnik v. Astoria Mahogany 
Co., 215 N.7.S. 219, 127 Misc. 41. 


Tex.—Hooks v. Orton, CJv.App., 30 S 
W.2d 681. 

Negligence of operator of vehicle oc¬ 
cupied by plaintiff as proximate 
cause see Infra subdivision b (4) of 
this section. 

Boy starting tractor 

Whether ten-year-old boy’s act in 
starting tractor backward while play¬ 
ing thereon was proximate cause of 
ensuing damage to property, so as to 
absolve tractor owner from liability 
therefor, was question for Jury.— 
Bronk v. Davenny, 171 P.2d 237, 25 
Wash.2d 443. 

Interference with parked vehicle 

In action for injuries sustained 
from negligently parked vehicle 
which rolled downhill and struck 
plaintiff, whether a third person in¬ 
terfered with the vehicle was for 
jury.—Baker v. Corse, Tex Civ.App., 
120 S.W.2d 817, error dismissed. 
Parking upon highway 

Whether motor vehicle collision 
was proximately caused by a third 
person’s truck being parked upon 
highway at time of collision was for 
Jury.—Swift & Co. v. Eanes, Tex.Civ. 
App., 92 S.W.2d 622, error dismissed. 
Teamster on wrong side of highway 
Wis.—Schwingel v. Boyd, 284 N.W. 
28. 230 Wis. 336. 

48. Negligence of third person 
Iowa.—Foster v. Flaugh, 271 N.W. 

503, 223 Iowa 40. 

Minn.—Ind v. Bailey, 269 N.W. 638, 
198 Minn. 217. 

49. Cal.—Lotta v. City of Oakland, 
154 P.2d 25, 67 Cal App.2d 411— 
Purcell v. Goldberg, 93 P.2d 578, 34 
Cal.App.2d 344—Smith v. Holland¬ 
er, App., 257 P. 677. 

Fla.—Orr v. Avon Florida Citrus Cor¬ 
poration, 177 So. 612, 130 Flo. 306 
Ill,—Davis v. Davis, 45 N.E.2d 48, 
316 lll.App. 310. 

N.Y.—Rovella v. Small, 59 N.Y.S.2d 
498, 270 App.Div. 784. 

Tex.—Hankamer v. Roberts Under¬ 
taking Co., 141 S.W.2d 587, 135 Tex. 
139—Bransford v. Pageway Coach¬ 
es, 104 S.W.2d 471, 129 Tex. 327- 
Price v. Leon, Civ.App., 202 S.W.2d 
309, error refused no reversible er¬ 
ror—Craig v. Barret, Civ.App., 202 
S.W.2d 257—McClelland v. Moun- 
ger, Civ.App., 107 S.W.2d 901, error 
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dismissed by agreement— Mays v 
Smith, Civ App, 95 S.W.2d 1842, 
error dismissed—Swift & Co. v. 
Eanes, Civ.App., 92 S.W.2d 522, er¬ 
ror dismissed—Kuykendall v. John¬ 
son Funeral Parlor, Civ.App., 38 
S.W.2d 601—McCall v. Frenzel, Civ. 
App., 32 S.W.2d 965—Humble Pipe 
Line Co. v. Kincaid. Civ.App., 19 S. 
W.2d 144, error refused. 

42 C.J. p 1242 note 76. 

Highway and weather conditions 

N.J.—Rynar v. Lincoln Transit Co., 
30 A 2d 406. 129 NJ.Law 625. 

Okl.—Hartman v. Dunn, 95 P.2d 897, 
186 Okl 9. 

S.C.—Montgomery v. National Con¬ 
voy & Trucking Co., 196 S.E. 247, 
186 S.C. 167. 

Tex.—Blanton v. B. & L. Transport 
Co, 207 SW.2d 368—Hankamer v 
Roberts Undertaking Co , Civ App , 
139 S.W.2d 865. error dismissed 141 
S.W.2d 587, 135 Tex. 139—Sherwin- 
Williams Co. of Texas v. Dela- 
houssaye, Civ.App., 124 S.W.2d 870. 
error dismissed—Winn v. Taylor, 
Civ.App., Ill S W.2d 1149. 

Sndden appearance of person or ob¬ 
ject upon highway 

Iowa.—Wlnegardner v. Manny, 21 N. 
W.2d 209, 237 Iowa 412. 

La.—Jones for Use and Benefit of 
Jones v. Nugent, App., 166 So. 193. 

Mass.—Mroczck v. Craig, 44 NE.2d 
644, 312 Mass. 236—Warner v. 

Town Taxi, 22 N.E.2d 598, 304 
Mass. 10. 

Tenn.—Bourne v. Barlar, 67 S.W. 2d 
751, 17 Tenn.App. 375. 

trnforeseeable mechanical failure or 
latent defect 

Cal.—Temple v. De Mirjian, 125 P.2d 
544, 51 Cal.App. 559. 

Iowa.—Maland v. Tesdall, 5 N.W.2d 
327, 232 Iowa 959. 

N.H.—Watkins v. Holmes, 85 A.2d 
395, 93 N.H. 53. 

Okl.—Bewley v. Western Creameries, 
67 P.2d 859, 177 Okl. 132. 

R.I.—Pizza v. O'Malley, 195 A. 342, 
59 R.I. 298. 

Wash.—Manos v. James, 110 P.2d 
887, 7 Wash.2d >695—Lauber v. Ly¬ 
on, 63 P.2d 889, 188 Wash. 644. 

GO. Ky.—Tate v. Collins, 98 S.W. 2d 
938, 266 Ky. 822. 

5X. Tex.—Hankamer v. Roberts Un- 
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evidence of unavoidable accident or insufficient evi¬ 
dence thereof to support a verdict is introduced, 52 
or where the only reasonable inference from the 
evidence is that the accident was caused by the neg¬ 
ligence of one or both of the parties, 63 no question 
of unavoidable accident is presented for the deter¬ 
mination of the jury. 

(2) Of Defendant 

(a) In general 

(b) Specific acts of negligence 
(a) In General 

Whether the defendant's negligence was the proxl- 
mate cause of the plaintiff's injuries allegedly sustained 
in a motor vehicle accident is a question of fact for the 
determination of the Jury or other trier of the facts 
where the evidence is conflicting or is such that rea¬ 
sonable men may differ in their conclusions therefrom. 
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Where there is a conflict in the evidence, or 
where the evidence is such that reasonable men may 
differ in their conclusions therefrom, the question 
whether plaintiffs injuries which were allegedly 
sustained in a motor vehicle accident and for which 
recovery is sought were proximately caused by de¬ 
fendant’s negligence , 64 such as whether the injuries 
were caused by his failure to comply with motor 
vehicle or traffic laws , 66 is a question of fact for 
the determination of the jury or other trier of the 
facts. Accordingly, under conflicting evidence or 
evidence subject to different inferences, it is a ques¬ 
tion of fact for the jury whether defendant’s neg¬ 
ligence was the proximate cause of an injury to 
another’s motor vehicle or to an occupant of anoth¬ 
er’s motor vehicle, sustained in a collision between 


dertaklng Co., Civ.App, 130 SW.2d 
865, error dismissed 141 S.W.2d 
587, 135 Tex. 139—Winn v. Taylor, 
Civ.App., Ill S W 2d 1149. 

52. Tex.—Dallas Railway & Termin¬ 
al Co. v. Ilelton, Civ App, 145 S.W. 
2d 655, error dismissed. Judgment 
correct—Red Arrow Freight Lines 
v. Smith, Civ App., 93 S.W.2d 495. 
error dismissed. 

Statement of opinion 

Statement of truest In vehicle that 
he regarded accident as unavoidable 
was insufficient to raise issue that 
accident was unavoidable, where oth¬ 
er evidence showed that vehicle had 
run off highway because unguided or 
improperly guided when driver 
turned head to speak to back-seat 
occupants —K&ley v. Huntley, Mo. 
App., 88 S.W.2d 200. 

53. Mo.—Knley v. Huntley, supra. 
Tex —Houston Electric Co. v. Mc¬ 
Leroy, Civ.App., 153 S.W.2d 617, re¬ 
versed on other grounds 163 S W.2d 
1062, 139 Tex. 170—Scroggs v Mor¬ 
gan. Civ.App, 107 S.W.2d 911, re¬ 
versed on other grounds 130 S.W. 
2d 283, 133 Tex. 581. 

54. US —Blaszyk v. Eastern Auto 
Forwarding Co., C.C.A.N.Y., 134 F. 
2d 600—Perez v. Fayard, C.C.A. 
Miss., 64 F.2d 667—Van Wie v. U. 
S., D.C.Iowa, 77 F.Supp. 22. 

Ark.—Coca-Cola Bottling Co. of 
Southwest Arkansas v. Carter, 154 
S.W.2d 824, 202 Ark. 1026. 

Cal.—Slebel v. Shapiro, 137 P.2d 56, 
68 Cal.App.2d 509—Smith v. Roths¬ 
child, 39 P.2d 464, 3 Cal.App.2d 
273. 

Conn.—Baum v. Atkinson, 8 A.2d 
305, 125 Conn. 72. 

Fla.—City of Miami ▼. Thigpen, 11 
So.2d 300, 151 Fla. 800—Frazee v. 
Gillespie, 124 So. 6, 98 Fla. 582. 
III.—Gleason v. Cunningham, 44 N.E. 
2d 940, 316 Ill.App. 286—Jones v. 
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Esenberg, 20 N.E.2d 906, 299 Ill. 
App. 551. 

Ind.—Tabor v. Continental Baking 
Co., 38 NE2d 257, 110 Ind.App. 633. 
Iowa—Sergeant v. Challis, 238 N.W. 
442, 213 Iowa 57. 

Ky—Elliott v. Drury’s Adm’x, 200 S. 
W 2d 141, 304 Ky. 93—Miles V. 

Southeastern Motor Truck Lirffes, 
173 S W.2d 990, 295 Ky. 156 
La —Honeycutt v. Carver, App, 26 
So.2d 99 

Me.—Pearl v. Cumberland Sand & 
Gravel Co., 31 A.2d 413, 139 Me. 
411. 

Md —Yellow Cab Co. v. Henderson, 
39 A.2d 546, 183 Md 546—Lunge v. 
Affleck, 155 A. 1G0. 160 Md 695, 
79 A L.R 1274—Brawner v. Hoop¬ 
er. 135 A. 420, 151 Md. 579. 

Mass.—Abdow v. Silverbrand, 17 N.E. 
2d 163, 301 Mass 337—Isaacson v. 
Boston. W. & N. Y. St. Ry. Co., 180 
N.E. 118. 278 Mass. 378. 

Mo—Browne v. Creek, 209 S.W.2d 
900—Kounk v. English, 100 SW.2d 
901, 340 Mo. 367—Schlue v. Mis¬ 
souri Pacific Transp. Co., App., 62 
S.W.2d 934. 

Mont.—Ashley v. Safeway Stores, 47 
P 2d 53, 100 Mont. 312. 

N J.—Parave v. Public Service Inter¬ 
state Transp. Co., 160 A. 375, 109 
N.J.Law 155—Barlow v. Storr, 166 
A. 708, 11 NJ.Misc. 453, affirmed 
169 A. 692, 112 N J.Lnw 86—Me- 
Keag v. Franklin Contracting Co., 
136 A. 773, 5 N.J.Misc. 130. 

N.Y.—Mugman v. Brooklyn & Queens 
Transit Corporation, 37 N.Y S.2d 
664, 265 App.Div. 832—Volbcrg v. 
Hegeman Farms Co., 1 N.Y.S.2d 
547, 253 App.Div. 839. 

Ohio.—Focht v. Justis, 77 N.E.2d 606, 
81 Ohio App. 297. 

Pa.—Amey v. Erb, 146 A. 141, 296 
Pa. 661—Jenkins v. Fady, 144 A. 
429, 294 Pa. 490. 

Tenn.—Ledford v. Southeastern Mo¬ 
tor Truck Lines, App., 200 S.W.2d 
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981—Caldwell v. Hodges, 77 S.W. 
2d 817, 18 Tenn.App. 365. 

Va—Temple v. Ellington, 12 S.E.2d 
826, 177 Va. 134—Virginia Electric 
& Power Co. v. Morgan’s Adm’r, 
173 S E 373, 162 Va 123. 

Wash —Leach v. Erickson, 17 P.2d 
859. 171 Wash 236—Trunk v. Wil¬ 
kes. 297 P 1091, 162 Wash. 114— 
Maddock v International Motor 
Transit Co of Washington, 297 P. 
184, 161 Wash 450. 

Wis.—Mellor v. Ifeggaton, 236 N.W. 

558. 205 Wis. 42. 

42 C J. p 1241 note 74. 

Barrel falling from track 

Whether damage to motor vehicle 
and injuries to occupants as result 
of barrel falling from passing truck 
was proximately caused by negli¬ 
gence or recklessness of truck driver 
or owner was for Jury.—Munn v. 
Price. 165 S.E. 777, 167 S.C. 98. 
Collision with motorcycle 
Ariz —Keeler v. Maricopa Tractor 
Co. 123 P 2d 166. 59 Ariz 94. 

Ill.—Reilly v Peterson Furniture Co., 
40 N.E.2d 780, 314 Ill App. 46. 

42 C.J. p 1253 note 40. 

55. ITS.-Van Wie v. U. S., D.C. 

Iowa, 77 F Rupp. 22. 

Ariz.—City of Phoenix v. Mullen. 174 
P 2d 422. 65 Ariz. 83. 

Mass—Butler v. Curran, 18 N.E 2d 
340, 302 Mass. 1. 

N.J—Farley v. Kearson, 3 A 2d 591, 
121 N J Law 622—Niles v. Phillips 
Express Co., 193 A. 183, 118 N.J. 
Law 455 

N C.—Beaman v. Duncan, 46 S.E.2d 
707. 228 N.C. 600—King v. Pope, 
163 SE. 447, 202 N.C. 554. 

Ohio—Cailey v. Hutzel, 79 N.E.2d 
383, 82 Ohio App. 117. 

S.C—Eickhoff v. Bcard-Laney, Inc., 
20 S.E.2d 153, 199 S.C. 500, 141 A. 
L.R 1010. 

Va.—Baise v. Warren, 164 S E. 655, 
158 Va 505. 

W.Va. —Skaff v. Dodd. 44 S.E.2d 621. 
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motor vehicles traveling in the same or opposite di¬ 
rections upon the same street or highway, 66 in a 
collision between motor vehicles crossing at an in¬ 
tersection of streets or highways, 67 or in a colli¬ 
sion by a moving motor vehicle with a stationary 


motor vehicle; 68 whether defendant's negligence 
was the proximate cause of an injury to a guest 
or passenger in the motor vehicle operated or con¬ 
trolled by defendant; 69 whether defendant's neg- 


60. U.S.—Rubin v. Schupp, C.C.A. 
Cal., 127 F.2d 626. 

Ala.—Smith v. Tripp, 20 So.2d 870, 
246 Ala. 421. 

Cal.-—Morris v. Fortier, 138 P.2d 368, 
69 Cal.App.2d 132—Day v. General 
Petroleum Corporation, 89 F.2d 
718, 32 Cal.App 2d 220—Falasco v. 
Hulen, 44 P.2d 469, 6 Cal.App.2d 
224. 

Conn.—Horvath v. Tontini, 11 A. 2d 
846, 126 Conn. 462. 

Del.—Lynch v. Lynch, 196 A. 799, 

9 W.W.Harr. 1. 

Ill.—Ritholz v. Yellow Cab Co., 60 
N.E.2d 114, 319 Ill.App. 647. 

Iowa.—Goldapp v. Core, 19 N.W. 2d 
673, 236 Iowa 648—Sanford v. Nes- 
bit, 11 N.W.2d 695, 234 Iowa 14— 
McKinnon V. Guthrie, 265 N.W. 620, 
221 Iowa 400—Henriksen v. Cran- 
dlc Stages, 246 N.W. 913, 216 Iowa 
643. 

Kan.—Leinbach v. Pickwick Grey¬ 
hound Lines, 10 P.2d 33, 135 Kan. 
40. 

Ky.—Hogge v. Anchor Motor Freight 
of Delaware, 126 S.W.2d 877. 277 
Ky. 460—Jellioo Grocery Co. v 
Biggs, 68 S.W.2d 429, 262 Ky. 827 
—Bell & Bell v. Rascoe, 63 S.W.2d 
932, 250 Ky. 756—Axton-Fisher To¬ 
bacco Co. v. Landrum, 3 S.W 2d 
1082, 223 Ky. 446. 

Me.—Abbott v. Zirpolo, 171 A. 251, 
132 Me. 368. 

Mass.—Cerez v. Webber, 63 N E 2d 
889, 318 Mass 703—Luff v. Mahlo- 
witz, 5 N.E.2d 45, 296 Mass 206— 
Monaghan v. Keith Oil Corpora¬ 
tion. 183 N.E. 252. 281 Mass. 129. 

Mich.—Gleason v. Hanafln, 13 N.W.2d 
196. 308 Mich. 31—Braendle v. 

Drum, 236 N.W. 806. 254 Mich. 372. 

Minn.—Erickson v. Kuehn, 262 N.W. 
s 56, 195 Minn. 164. 

Mo.—Johnessee v. CentBAl States Oil 
Co., App., 200 S.W.2d 383—Ever- 
hardt v. Garner, App., 100 S.W. 2d 
71. 

Mont.—Adaml v. Murphy, 164 P.2d 
150, 118 Mont. 127. 

Neb.—In re Potts* Estate, 14 N.W.2d 
323, 144 Neb. 729. 

N.J.—Claypoole v. Motor Finance 
Corporation, 16 A.2d 7^4, 125 N.J. 
Law 440—Krauss v. Dowd, 164 A. 
464, 110 N.J.Law 344—Gorman v. 
Elizabeth-Union-Irvington Line, 
147 A. 402, 105 N.J.Law 602—Lyon 
V. Fabrlcant, 169 A. 648, 12 N.J. 
Misc. 89, affirmed 172 A. 667, 113 
N.J.Law 62. 

N.H.—Jewett v. Holt, 87 A.2d 13, 93 
N.H. 168—Woodbridge v. Desroch- 
er, 36 A.2d 802, 93 N.H. 87—Keck 
v. Hinkley, 0 A.2d 166, 90 N.H. 181. 


N.C.—Yates v. Thomasville Chair Co., 
189 S.E. 500, 211 N.C. 200—Cook v. 
Home, 153 S.E. 315, 198 N.C. 739. 
Ohio.—Schaar v. Blosser, App., 35 N. 
E.2d 846—Judt v. Reinhardt Trans¬ 
fer Co., 17 Ohio Supp. 105. 

Pa.—Schiele v. Motor Freight Ex¬ 
press, 36 A.2d 467, 348 Pa. 525, fol¬ 
lowed in Parsons v. Motor Freight 
Express, 36 A.2d 470, 348 Pa. 630— 
Landis v. Conestoga Transp. Co., 
36 A.2d 465, 349 Pa. 97. 

S.D.—Pooley v. Leith, 255 N.W. 353, 
62 S.D. 554. 

Tenn.—Collins v. Desmond, 1 Tenn. 
App. 64. 

Tex.—Airline Motor Coaches v. 
Fields, Civ App., 180 S.W.2d 216, 
error refused. 

Va—Isenhour v. McGranighan, 17 S. 
E 2d 383, 178 Va 365—Saunders v. 
Hall. 11 S E 2d 592. 376 Va. 526 
Wash — Caylor v. R C. Motor Transp. 
71 P 2d 162, 191 Wash. 365—Space 
v. Tacoma Durant Co.. 296 P 822, 
161 Wash. 232—Todd v. Alexander, 
294 P. 545, 160 Wash. 3 
42 C.J p 1248 note 76, p 1249 note 81. 
Imminent peril 

Tex—Beck v. Browning. 101 S.W.2d 
545. 129 Tex. 7. 

Negligence after discovery of plain¬ 
tiff’s peril 

Mass.—Fitzgerald v. Packard, 58 N. 

E 2d 755. 317 Mass. 431 
Okl.—Aydelotte & Young v. Saun¬ 
ders. 77 P.2d 50, 182 Okl. 226. 
Vehicle being towed 
Wash —Lewis v. Bcrtero, 77 * P.2d 
786, 194 Wash. 186. 

67. U.S.—Meissner v. Papas, C.C.A. 
Wis., 124 F.2d 720—Frates v. East¬ 
man, CC.AOkl, 67 F 2d 622. 

Ark.—East v. Woodruff. 193 S.W.2d 
664, 209 Ark. 1046—Smith Arkan¬ 
sas Traveler Co. v. Simmons, 28 S. 
W.2d 1052, 3 81 Ark. 1024. 

Cal.—Anderson v. Lang, 109 P.2d 981, 
42 Cal.App.2d 725—Browne v. Fer¬ 
nandez, 36 P.2d 122, 140 Cal.App. 
689. 

Fla —Or® v. Avon Florida Citrus 
Corporation, 177 So. 612, 130 Fla. 
306. 

Ga.—Longino v. Moore, 187 S.E. 203, 
53 Ga.App. 674. 

HI-—Hose v. Meyer, 25 N.E.2d 413, 
303 Ill App. 365—Waud v. Landuyt, 
20 N.E.2d 834, 300 Ill.App. 614. 
Ind.—Oliver v. Coffman, 45 N.E.2d 
351, 112 Ind.App. 607—McDonald v. 
Swanson, 1 N.E.2d 684, 103 Ind. 
App. 171. 

Iowa.—McIntyre v. O. B. West Co., 
281 N.W. 353, 225 Iowa 789—Miz- 
ner v. Lohr, 238 N W. 584, 213 Iowa 
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1182—Sexauer v. Dunlap, 222 N.W. 
420, 207 Iowa 1018. 

Md.—Longenecker v. Zanghl, 2 A.2d 
20, 176 Md. 307. 

Mass.—O’Brien v. Guiterman, 1B2 N. 

E. 883, 256 Mass. 560. 

Mich—Seymour v. Carr, 11 N.W.2d 
344, 307 Mich. 109—Stabler v. 

Copeland, 7 N.W.2d 122, 304 Mich. 
1. 

Minn.—Delyea v. Goossen, 32 N.W. 2d 
179, 226 Minn. 91—Eichten v. Cen¬ 
tral Minn. Co-op. Power Ass’n of 
Redwood County, 28 N.W. 2d 862, 
224 Minn. 180—Ryan v. Interna¬ 
tional Harvester Co. of America, 
283 N.W. 129, 204 Minn. 177—Kun- 
kel v. Paulson, 266 N.W. 441, 197 
Minn. 107. 

Miss—Friedman v. Allen, 118 So. 
828, 152 Miss. 377. 

Mo—Brooks v. Menaugh, App., 10 S. 
W.2d 327. 

N.M.—Chavez v. Worley, 162 P.2d 
393, 48 N.M. 449. 

N.Y.—Lee v City Brewing Corpora¬ 
tion. 18 N E 2d 628, 279 NY. 380. 
R.I.—Jurglewicz v. Adams, 43 A.2d 
310, 71 R.I. 239. 

Tex —Polasek v. Gaines Bros. Civ. 

App, 185 SW.2d 609, error refused. 
Vt.—Purington v. Newton. 49 A.2d 
98, 114 Vt. 490. 

Va.—Doss v. Rader, 46 S.E 2d 434, 
187 Va. 231—Brown v. Wallace, 35 
S.E.2d 793, 184 Va 570—Temple v. 
Ellington. 12 S.E 2d 826, 177 Va. 
134—Fruit Growers Express Co. v. 
Hulflsh, 3 S.E.2d 160, 173 Va. 27. 
W.Va.—Vaughan v. Oates, 37 S.E.2d 
479, 128 W.Va. 554. 

Wis.—Tietz v. Blaier, 26 N.W.2d 661, 
260 Wis. 214. 

42 C.J. p 1249 note 93. 

Wanton or willful negligence 
Ala.—Birmingham Elec. Co. v. Free¬ 
man, 27 So.2d 231, 32 Ala.App. 479. 
Collision with motorcycle 
U.S.—Van House v. Acorn Steel Co., 
D.C.Pa., 63 F.Supp. 990, affirmed C. 
C.A., 144 F.2d 204. 

58. U.S.—Ryan-Richards, Inc., v. 

Whitesides, C.C.A.Okl., 96 F.2d 826. 
N.J.—Rogoza v. Mahoney, 136 A. 196, 
6 N.J.Mlsc. 247. 

Successive collisions 
Wash.—Thornton v. Eneroth, 80 P.2d 
961, 177 Wash. 1. 

69. Fla.—Ward v. Stanley, 178 So. 
398, 130 Fla. 642—Carver v. Chase, 
174 So. 408, 128 Fla. 287. 

Ga.—Powell v. Berry, 89 S.E. 768, 
146 Ga. 696, L.R.A.1917A 306. 
Mich.—Thomas v. Currier Lumber 
Co.. 277 N.W. 867. 208 Mich. 184. 
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ligence was the proximate cause of an injury to a | person on foot, 60 or the proximate cause of an in- 


Minn.—Shuster v. Vecchl, 279 N.W. 
841, 203 Minn. 76. 

Miss.—Cox v. Dempsey, 171 So. 788, 
177 Miss. 678. 

Mo.—Cable v. Johnson, App., 63 S.W. 
2d 433. 

Neb.—Mackechnle v. Lyders, 279 N. 

W. 328. 134 Neb. 682. 

N.H.—Lagasse v. Laporte, 58 A.2d 
312—Jewett v. Holt, 37 A.2d 13, 93 
N.H. 163. 

N.C.—Groome v. Davis, 2 S E.2d 771, 
215 N.C. 510. 

Tenn.—Shook v. Simmons, 137 S.W. 
2d 332, 23 Tenn.App. 685—Claxton 
v. Claxton, 64 S.W.2d 854. 16 Tenn. 
App 399—Coppedge v. Blackburn, 
15 Tenn.App. 587. 

Tex—Robertson v. Holden, Civ.App , 
297 S W. 327, reversed on other 
grounds Robertson & Mueller v. 
Holden, Com App., 1 S W.2d 570. 

Va—Worcester v. MeClurkln, 6 S. 
E 2d 609, 174 Va. 221—Garrett v. 
Ilammack, 173 S E. 535, 162 Va. 42. 
W.Va.—Shrimplin v Simmons Auto 
Co.. 9 S.E.2d 49. 122 W Va. 248. 
Wis.—Zurn v. Whatley. 251 NW. 435, 
213 Wis. 365. 

Wyo—Collins v. Anderson, 260 P. 
1089, 37 Wyo. 275. 

Gross negligence 

Cal.—Malone v. Clemow, 295 P. 70, 
111 Cal App. 13. 

Ga.—Barbro v. Scott. 43 S E.2d 760, 
76 Ga App 524—Evans v. Cald¬ 
well. 163 SE. 920, 45 Ga.App. 193. 
Or.—Pointer v. Osborne, 76 P.2d 1134. 
158 Or. 573. 

Beckless disregard of rights of oth¬ 
ers 

S.C.—Cummings v. Tweed, 10 S.E.2d 
322. 195 S C. 173. 

Beckless operation of vehicle 
Iowa.—Cerny v. Socor, 234 N.W. 193, 
211 Iowa 1232. 

Neb.—Graham v. Higgins, 236 N.W. 

689, 121 Neb. 217. 

Wanton or willful misconduct 
Cal.—Gibson v. Easley, 32 P.2d 983, 
138 Cal.App. 303. 

Ind—Pierce v. Clemens, 46 N.E.2d 
836, 113 Ind.App. 65. 

60. U.S.—Salsa v. Lilja, C.C.A.Mass., 
76 F.2d 380. 

D.C.—Regal Cleaners & Dyers v. Pes- 
sagno, 109 F.2d 453, 71 App.D.C. 
199. 

Ga—American Bakeries Co. v. John¬ 
son, 200 S.E. 486, 69 Ga.App. 150. 
111.—Schmidt v. Anderson, 21 NE.2d 
825, 301 111.App. 28—Lotesto v. Ba¬ 
ker, 246 Ill.App. 425. 

Ind.—Dulin v. Long, 64 N.E.2d 652, 
115 Ind.App. 94. 

Ky.—Heskamp v. Bradshaw's Adm'r, 
172 S.W.2d 447, 294 Ky. 618—Louis¬ 
ville Taxicab & Transfer Co. v. 
Reno, 36 S.W.2d 902, 237 Ky. 452. 
Md.—Holler v. Lowery, 200 A. 353, 
175 Md. 149—Lashley v. Dawson, 


160 A. 738, 162 Md. 549—'Williams 
v. State, 155 A. 330, 161 Md. 39. 

Mass.—Skudrls v. Williams, 192 N.E. 
63. 287 Mass. 568. 

Mich.—Hlnchey v. J. P. Burroughs & 
Son, 215 N.W. 346, 240 Mich. 273. 

Minn.—Roadman v. C. E. Johnson 
Motor Sales, 297 N.W. 166, 210 
Minn. 59. 

Mo.—Breitschaft v. Wyatt, App., 167 
S.W.2d 931—Rltz v. Cousins Lum¬ 
ber Co., 59 S W.2d 1072, 227 Mo. 
App. 1167—Berryman v. People’s 
Motorbus Co. of St. Louis, 64 S.W. 
2d 747, 228 Mo.App. 1032, certiorari 
quashed State ex rel. St. Louis 
Public Service Co. v. Becker, 66 S. 
W.2d 141, 334 Mo. 115. 

N.J.—Hyman v. Bierman, 31 A.2d 
762, 130 N.J.Law 170. 

N.Y.—Group v. Szcnher, 20 N Y S 2d 
803, 260 App.PIv. 308, affirmed 31 
N.E.2d 508, 284 N.Y. 741—Burger 
v. Fifth Ave. Coach Co., 225 N Y.S. 
627, 222 AppDiv. 187, reversed on 
other grounds 164 N.E. 592, 249 N. 
Y. 583. 

Ohio—Focht v. Justis, 77 N.E 2d 606, 
81 Ohio App. 297. I 

Utah—Nelson v. Lott, 17 P.2d 272, 
81 Utah 265—Morgan v. Bingham 
Stage Lines Co, 283 P. 160, 75 
Utah 87. 

Va—L. Bromm Baking Co. v. West, 
186 S.E 289, 166 Va 357. 

Wash—Harry v. Pratt, 285 P. 440. 
155 Wash 552. 

Wis—Salsich v. Bunn, 238 NW. 394, 
205 Wis 524, 79 A.L R. 1069. 

42 C.J. p 1250 note 7. 

Bystanders injured by ignited gaso¬ 
line 

N.J—Molnar v. Hildebrecht Ice 
Cream Co., 164 A. 300, 110 N.J.Law 
246. 

Child 

Cal.—Jones v. Davies, 24 P.2d 364, 
133 Cal.App. 389. 

Ga.—Aristocrat Dairy Products Co. 
v. George, 34 S.E.2d 107, 72 Ga.App. 
494. 

Idaho.—Byington v. Horton, 102 P. 
2d 652, 61 Idaho 389. 

Ill.—Ilerndobler v. Goodwin, 34 N.E. 
2d 8. 310 Ill.App. 267. 

Iowa.—McMahon v. Rauch, 298 N.W. 
908, 230 Iowa 674. ( 

Ky.—Ballback’s Adm'r v. Boland- 
Maloncy Lumber Co., 208 S.W.2d 
940, 306 Ky. 647. 

Mass.—Brown v. Daley, 173 N.E. 545, 
273 Mass. 432. 

N.H.—Grogan v. York, 38 A.2d 295, 
93 N.H. 184—Martineau v. Wald- 
man, 36 A.2d 627. 93 N.H. 147— 
Humphreys v. Ash, 6 A.2d 436, 90 
N.H. 223. 

N.J.—Rizio v. Public Service Electric 
& Gas Co., 23 A.2d 685, 128 N.J. 
Law 60. 

N.C.—Yokeley v. Kearns, 26 S.E.2d 
602, 223 N.C. 196—Letterman v. 
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Miller, 184 S.E. 525, 209 N.C. 709- 
Smith v. Miller, 183 S.E. 370, 209 
N.C. 170. 

Ohio.—WJIkeson v. Erskine & Son, 
61 N.E.2d 201, 145 Ohio St. 218— 
Bluebird Baking Co. v. McCarthy. 
App., 36 N.E.2d 801. 

Okl.—Fay v. Brewer, 76 P.2d 425, 181 
Okl. 554. 

Tenn.—Finton v. Mercury Motors, 
App., 194 S.W.2d 354. 

Va—Edgerton v. Norfolk Southern 
Bus Corp., 47 S.E.2d 409, 187 Va. 
642. 

42 C J. p 1256 note 81. 

Foreseeability of Injury 

Tex.—Seinsheimer v. Burkhart, 122 
S.W.2d 1063, 132 Tex. 336. 

Pedestrian cut by falling light globe 

R I —Pizza v. O’Malley, 195 A. 342, 
59 R.I. 298. 

Pedestrian crossing street or higlu 
way 

U.S—Malone v. Suburban Transit 
Co., D.C.S C., 64 F.Supp. 859, af¬ 
firmed, C.CA., Suburban Transit 
Corp. v. Malone, 156 F 2d 422— 
Hrabak v. Hummel, D C.Pa., 55 F 
Supp. 775, affirmed, C.C.A., 143 F. 
2d 594, certiorari denied 65 S.Ct. 57, 
323 U.S. 724, 89 L.Ed. 582. 

Cal.—Wiswell v. Shmncrs, 117 P.2d 
677, 47 Cal App.2d 156. 

Conn.—Branch v. Mashkin Freight 
Lines, 57 A.2d 136. 134 Conn. 278— 
Travis v. Balfour, 161 A. 521, 115. 
Conn. 711. 

D.C.—Spund v. Myers, 90 F.2d 380, 
67 App.D.C. 135. 

Ga.—Eubanks v. Mullls, 181 S.E. 604, 
61 Ga.App 728. 

Iowa.—O’Hara v. Chaplin, 233 N.W, 
516, 211 Iowa 404. 

Ky.—Ramsey v. Sharpley, 171 S.W.2d 
427, 294 Ky. 286—Davidson v. Rat- 
liffe, 126 S.W.2d 827. 277 Ky. 371. 

Mass —Bucknian v. McCarthy 

Freight System, 70 N.E 2d 524, 320 
Mass. 551—Connell v. Kelleher, 58 
N E 2d 645, 317 Mass. 413. 

N.J.—Stern v. Stulz-Sickles Co., 163- 
A. 571, 109 N.J.Law 415. 

Ohio.—Glasco v. Mendelman, 56 N.E. 

2d 210, 143 Ohio St. 649. 

Pa—Fidelity-Philadelphia Trust Co. 
v. Staats, 57 A.2d 830, 358 Pa. 344 
—Burton v. Morvay, 41 A.'2d 865, 
351 Pa. 620. 

S.C.—Marks v. I. M. Pearlstine & 
Sons, 26 S.E 2d 835, 203 S.C. 318. 

Vt—McKale v. Weeks, 65 A.2d 199. 

W.Va—Skaflf v. Dodd, 44 S,E.2d 621. 

Pedestrian on sidewalk or curb 

Ala.—Montgomery City Lines v. Cal¬ 
lahan, 22 So.2d 339, 247 Ala. 23. 

Cal,.—Sunserl v. Dime Taxi Corpora* 
tion, 135 P.2d 654, 57 Cal.App.2d; 
926. 

Iowa.—Remer v. Takin Bros. Freight 
Lines, 289 N.W. 477, 227 Iowa 908, 
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jury to a person on horseback,* 1 on a bicycle, 62 on 
a horse-drawn vehicle, 68 on a street car, 64 or on an¬ 
other type of vehicle; 66 or whether defendant’s 
negligence was the proximate cause of damage to 
property other than a motor vehicle, and the re¬ 
sulting monetary loss from the damage. 66 

Where the evidence of defendant’s negligence as 
the proximate cause of plaintiff’s injury is not sub¬ 
stantially conflicting and reasonable minds may 


reach but one conclusion therefrom, the question 
whether defendant’s negligence was the proximate 
cause of plaintiff’s injury is a question of law for 
the court. 67 So, if there is no substantial evidence 
of defendant’s negligence or of a causal connection 
between his negligence and plaintiff’s injury, the 
question should not be submitted to the jury but the 
court should determine the question as a matter of 
law in favor of defendant; 68 and in like manner, 


Pa.—Young’ v. Yellow Cab Co., 180 
A. 63, 118 Pa.Super. 495. 

42 C.J. p 1252 note 20. 

Pedestrian walking 1 along street or 
highway 

Cal.—Anthony v. Hobble, 155 P.2d 
82*6, 25 Cal.2d 814. 

Mo.—-Johannes v. Edward G. Becht 
Laundry Co., 274 S.W. 377. 

Neb.—Bancroft v. Kite, 5 N.W.2d 
196, 142 Neb. 178. 

Person slighting from vehicle 
U..S.—Wawin Coal Co. v. Orr, C.C.A. 
Minn., 33 F.2d 27. 

Md.—Feldser v. Bceman, 4 A 2d 750, 
176 Md. 377, 123 A.L.R. 786. 

R.I.—Walling v. Jenka, 194 A. 600. 
59 R.I. 129. 

Person standing, sitting, or lying 
upon street or highway 

U.S.—Kennedy v. E. H. Scott Tr&nsp. 

Co., C.C.A.N.Y., 60 F.2d 717. 

Mich.—Wallace v. Kramer, 296 N.W. 

838, 296 Mich. 680. 

Minn.—Anderson v. Johnson, 294 N. 

W. 224, 208 Minn. 373. 

Mo.—Vitale v. Blando, App, 52 S.W. 
2d 24, certiorari quashed State ex 
rel. Blando v. Hald, Sup., 60 S.W. 
2d 38. 

Ohio.—Ward v. Koors, App., 33 N.E. 
2d 669. 

Vt.—Emerson v. Hickens, 164 A. 381, 
105 Vt. 197. 

42 C.J. p 1252 note 18. 

Person working on or adjacent to 
street or highway 

U.'S.—Rovlnski v. Rowe, C.CAMich., 
131 F.2d 687. 

Iowa.—Youngman v. Sloan, 281 N.W. 
130. 225 Iowa 568. 

Md.—-Gut her id ge, on Behalf and to 
Use of Ring Engineering Co v. 
Gorsuch, 8 A.2d 885. 177 Md. 109. 
Mass.—Connolly v. Eby, 73 N.E.2d 
848, 821 Mass. 395. 

01. Kan.—Thornton v. Franse, 12P. 
2d 728, 185 Kan. 782. 

68. Ill.—-Oran v. Kraft-Phemix 
Cheese Corp., 58 N.E.2d 731, 324 
Ill.App. 463. 

Iowa.—TuthiU v. Alden, 30 N.W.2d 
726. 

Mich.—Stockflsch v. Fox, 267 N.W. 
754, 275 Mich. 630. 

N.H.—Halley v. Brown, 24 A. 2d 267, 
32 N.H. 1. 

N.J.—-Hammersma v. Smith, 166 A. 
656, 110 N.J.Law 623—Mahan v. 


Walker, 114 A. 246, 96 N J.Law 
78, affirmed Mchan v. Walker, 117 
A. 609, 97 N.J.Law 304. 

N.C.—Tarrant v Pepsi Co’a Bottling 
Co., 20 S.E.2d 565, 221 N.C 390. 
Pa—Wittman v. Stalford, Com PL, 
32 Del Co. 145. 

Tex.—Hanson v. Haymann, Civ.App., 
28ft SW. 869 
42 C.J. p 1253 note 34. 

Person directing bicyclist to ride 
without lights 

Whether scoutmaster’s negligence 
in rjding bicycle without lights on 
right-hand side of pavement after 
dark and in commanding hoy sco it 
to follow him on another bicycle 
without lights was a prox mate 
cause of accident cnut>nd when driver 
of oncoming vehicle crossed to wrong 
side of road and struck boy scout 
was held for trier of facts—Young 
v. Boy Scouts of America. 51 P 2d 
191, 9 Cal App 2d 760. 

63. Mass.—Washburn v. R F. Ow¬ 
ens Co., 155 N.E. 432, 258 Mass. 
446. 

Tenn.—Collins v. Desmond, 1 Tenn. 
App. 54 

42 C J. p 1254 note 45. 

64. Md —Hn^ncr v. Russell, 45 A. 
2d >273, 185 Md 519. 

N.J.—Byron v. Public Service Co¬ 
ordinated Transport, ’5 A.2d 483, 
122 N J Law 451. 

Wis—Mever v Niedhoefer & Co., 
251 N.W. 237, 213 Wis. 389. 

65. Operator of steam shovel 
Minn.—Weirick v Thornton Bros. 

Co., 210 N.W. 399, 168 Minn. 465. 

66. Damage to scales 

Kan.—Atherton v. Goodwin, 180 P. 

2d 296, 163 Kan, 22. 

Damage to valve pipe 
Md. —Singer Transfer Co. v. Buck 
Glass Co.. 181 A. 672, 169 Md. 358. 
Pall of basement wall 
Ohio.—Koch v. O’Brien & Nye Cart¬ 
age Co., App., 46 N.E.2d 438. 
Injury to oolt 

Ala.—Maddox v. Jones, 89 So. 88, 
'205 Ala. 598. 

67. Iowa.—Sergeant v. Challis, 238 
N.W. 442, -213 Iowa 57. 

Ky.—State Highway Commission v. 

Hall, 119 S.W.2d 666, 274 Ky. 586. 
Wis.—Schneider v. flteindler, 205 N. 

W. 797, 188 Wis. 129. 

42 C.J. p 1242 note 78. 
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68. U.S.—Medina v. All Am. Bus 
Lines, C.C.A.Tex., 152 F.2d 61. 
D.C.—Howard v. Swagart, 161 F.2d 
•651, 82 U.S.App.D.C. 147. 

Ind.—Pontlac-Chlcago Motor Exp 
Co. v. George Caasons & Son, 34 
N.E.2d 171, 109 Ind.App. 248. 

Iowa—Sproll v. Burkett Motor Co., 

274 N.W. 63, 223 Iowa 902—Nico- 
llno v. E. O. Dahlqulst Const. Co., 
235 N.W. 207, 211 Iowa 1190. 

Ky.—Louisville Taxicab & Transfer 
Co. v. Warren, 205 SW.2d 695, 305 
Ky. 861 

Md—Finney v. Frevel, 37 A.2d 923, 
183 Md. 355. 

Mass—CJoffl v. Lowell, 55 NE.2d 
411, 316 Mass. 256. 

Miss —Holloway v. Coker, 192 So. 
857, 187 Miss 696. 

N.J—Hansen v Great Lakes Stages, 
162 A. 653, 109 N.J Law 529. 

N.C—Russell v. Ritchie, 185 S.E. 
638, 210 N.C. 827. 

Ohio.—Dunn v. Curran, >29 N.E.2d 
219, 65 Ohio App 99. 

Wash.—Millsp&ugh v. Alert Transfer 
& Storage Co., 259 P. 22, 145 Wash. 
111 . 

Collision between approaching or 
passing vehicles 

La.—Lee v. Coulon, App., 180 So. 
182. 

N.C.—Burke v. Carolina Coach Co., 
160 S.E. 636, 19*8 N.C. 8. 

W.Va.—Stewart v. Phillips, 22 S.E. 
2d 368, 124 W.Va. 744. 

Collision between vehicles crossing 
at Intersection 

Iowa.—May v. Hall, 266 N.W. 297, 
221 Iowa <609. 

Collision between moving and sta¬ 
tionary vehicles 

Ark.—Twin City Coach Co. v. Stew¬ 
art, 190 S.W.2d 629. 209 Ark. 310 
Conn.—Curcio v. Goodwin, 18 A. 2d 
360, 1'2‘7 Conn. 483. 

Ind.—Montgomery v. Polk Milk Co, 
App., 79 N.E.2d 108. 

Tenn.—Stem v. Harmon, 113 S.W.2d 
1203, 21 Tenn.App. 604. 

Damngs to house 

R.I.—Randall v. Holmes, 31 A.2d 17, 
69 R.I. 41. 

Injury to blcyollst 

Mass. — Ellis v, Ellison, 176 N.E. '602, 

275 Mass. 272. 

N.J.—McMillan v. Mather, 36 A.2d 
408,131 N.J.Law 309. 
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if all the substantial and credible evidence shows 
clearly and conclusively that defendant’s negligence 
was the proximate cause of plaintiff's injury, the 
question should not be submitted to the jury but 
the court should determine the question as a mat¬ 
ter of law in favor of plaintiff. 69 

Intervening cause. Where the evidence is con¬ 
flicting or different reasonable inferences may be 
derived therefrom, the question whether an inter¬ 
vening occurrence or an intervening act by anoth¬ 
er person, rather than defendant's negligence, was 
the proximate cause of plaintiff's injury is a ques¬ 
tion of fact for the jury. 79 So, ordinarily, it is a 


question for the jury whether the intervening oc¬ 
currence or act should reasonably have been fore¬ 
seen by defendant as a consequence of his negli¬ 
gence. 71 Where there is no substantial evidence 
of a new and independent cause, there is no ques¬ 
tion of independent cause for the determination of 
the jury. 72 

Concurrent negligence. Where the evidence is 
conflicting or subject to different reasonable infer¬ 
ences, the question whether plaintiffs injury was 
caused by the concurrent negligence of defendant 
and a third person or codefendant, 73 or by defend¬ 
ant’s negligence combining with* circumstances 


8.C.—Porter v. Cook, 13 S E.2d 486, 
196 SC. 433. 

Injury to guest 

Ala.—Smith v RoHnd. 10 So 2d 3C7, 
243 Ala. 400—Chapman v NMs'jn, 
200 So. 763. 211 Ala 21 
Ky—Spivey's Adm’r v llaekworth 
200 S.W 2d 131. 304 Ky 141—Berry 
v. Jorns, 199 S W 2d 616, 303 Ky 
799. 

Mont.—Cowden v. Cnppen, 53 P.Ud 
98. 101 Mont. 187 

Tex.—Aycock v Green. Civ App , 94 
S W 2d 894, error dismissed. 

injury to person on foot 

(1) In general 

N J.—Church v D.ffany, 11 A 2d 55. 
124 N .1 Law 100 

NC—Tvsinger v Coble Dairy Prod¬ 
ucts. 36 S K 2d 246, 225 N.C 717. 
ra —-Pfendlor v Speer. 183 A 618, 
323 Pa. 443. 

W Va—Fleming v McMill'tn, 26 S E 
2d 8, 125 W Va 356 

(2) Child—Mal.iel v Pears, Roe¬ 
buck & Co, 71 N.E 2d 809, 330 Ill 
App 619. 

Injury to person on horseback 

Ky —Myers v. Salyer, 127 S.W 2d 
158, 277 Ky. 696. 

.69. Ky—Davis v Kuriklo, 191 S W. 

2d 513. 302 Ky. 238. 

Va—Temple v. Ellington, 12 S E.2d 
826, 177 Va. 134. 

*70. Ala.—Smith v. Tripp, 20 So 2d 
870, 246 Ala. 421. 

Ark.—Bona v. S R. Thomas Auto 
Co., 208 S.W. 306, 137 Ark. 217 
Cal.—Rodriguez v. Savage Transp 
Co., 175 P.2d 37, 77 Cal App.2d 

162—Reynosa v Pickwick Singes 
System, 1 P.2d 548, 115 Cal.App 
383. 

• Conn —Zatkln v. Waterbury Wreck¬ 
ing Co., 21 A 2d 924, 128 Conn. 280 
—Corey v. Phillips, 10 A.2d 370. 
126 Conn. 246—Fagan v. Ohler, 153 
A. 778. 112 Conri. 667. 

-Ga.—McDaniel v. Richards, 13 S.E. 
2d 710, 64 Ga.App. 612—Houston 
v. Taylor, 179 S.E. 207, 50 Ga.App 
811. 

I Iowa.—Knaus Truck Lines v. Com¬ 


mercial Freight Lines, 29 N.W.2d | 
204, 238 Iowa 1356. 

Ky-Alford v Beaird, 192 S.W.'Sd 
180. 301 Ky 512. 

Minn — Eichten v. Central Minn. Co¬ 
op Tower Ass’n of Redwood Coun¬ 
ty. 28 N.\V.2d 862, 22i Minn 180 
—Walker v Steelier, 17 N W 2d 
817. 219 Minn 152—Duff v. Be- 
midji Motor Service Co, 299 N.W. 
196. 21 n Minn 4 r v6 

Mo— McCloskey v Kenne, 37 S W.2d 
950, 225 Mo App 810. 

N.T—Lyon v. Fabrjcnnt, 169 A. 548, 
12 NJMisc 39. ailirmed 172 A 
567, 113 N J Law 62 
N Y.—-Corrigan \. Rolber, 257 N.Y.S. 

569. 235 AppDiv. 557 
Ohio—Pugh v. Akron-Chieago 
Transp. Co, 28 N E 2d 1015, 61 

Ohio App. 4 79, affirmed 28 N E 2d 
501, 137 Ohio St 164—Bailey v. 
Parker. 170 N.E 607, 34 Ohio App 
207 

Or—De Witt v. Sandy Market, 116 
P 2d 184. 167 Or. 226. 

Pa—Pricker v Gardner, 48 A 2d 
209, 335 Pa 35—Weibel v Fergu¬ 
son, 19 A 2d 357, 342 Pa 113— 
TCovacs v Ajhar, 196 A. 876, 130 
Ph Super. 149. 

SC—Ayers v. Atlantic Greyhound 
Corp, 37 S E 2d 737, 208 SC 267. 
Tex —Tarry Warehouse & Storage 
Co v Duvall, 115 S.W.-2d 401, 131 
Tex 466. 

Coirsion with vehicles previously 
colliding 

Whether negligence of motorist in 
colliding with an approaching vehi¬ 
cle was the proximate cause of a 
subsequent collision occurring when 
a large tank truck and trailer ran 
Into both vehicles was a question 
for the Jury.—Helherington v Cross- 
ley Transp. Co., 191 P.2d 463, 84 Cal 
App.2d 722. 

Injury in rendering assistance after 
accident 

(1) Where plaintiff went to the 
rescue of driver and passenger in¬ 
volved in automobile accident, in re¬ 
sponse to driver's plea for help, and 
was Injured in effecting the rescue, 
whether driver's negligencs in c&us¬ 

405 


ing the accident was the proximate 
cause of plaintiff's injuries was for 
jury.—Brugh v. Bigelow, 16 N.W.2d 
668, 310 Mich. 74. 158 A.L R. 184. 

(2) Where negligence of driver 
caused motor vehicle to overturn on 
a curve, question whether such neg¬ 
ligence was the proximate cause of 
injury sustained by one of the oc¬ 
cupants who cut his wrist on broken 
glass in attempting to tip the ve¬ 
hicle back on its wheels was prop¬ 
erly submitted to Jury—Hatch v 
Small, 23 N.W.2d 460. 249 Wis. 183. 
Injury while attempting to avoid in¬ 
jury. 

Tex —Foster v. Woodward, Civ App., 
134 SW2d 417, error refused. 

Skidding 

Mo—Rafferty v. Levy, App., 153 S. 
W.2d 765. 

71. Cal.—Reed v. City of San Die¬ 
go, 177 T.2d 21, 77 Cal App 2d 860. 
Mass —Wheeler v. Darmochwat, 183 
NE 55. 280 Mass 553 
Tex.—Sullivan v. Flores, 132 S.W. 

2d 110, 134 Tex 35. 

Va —I * L Farmer, Inc , v. Cimlno, 
41 S.E 2d 1, 185 Va 965. 

Wash.—Bronk v. Davenny, 171 P. 

2d 237, 25 Wash.2d 443. 

73. Tex—Dallas Railway & Termi¬ 
nal Co v. llellon, Civ App., 14'5 S. 
W.2d 655, error dismissed, judg¬ 
ment correct. 

73. U S.—Atlnntic Greyhound Corp. 
v. Hunt, C.C.A.N.C., 163 F.2d 117, 
certiorari denied 68 S Ct. 3 54— 
Woods v. Gettelflnger, C.C.A.Ga., 
li»8 F.2d 549—Copley v. Stone, D. 
C.SC., 75 F.Supp. 203. 

Ark.—Priest v. Sllbernagel & Co., 
96 S.W.2d 466, 192 Ark. 973. 

Cal.—Jordan v. Great Western Mo¬ 
torways, 2 P.2d 786, 213 Cal. 606— 
Stephenson v. Phoenix Wood & Coal 
Co., 163 P.2d 457, 71 Cal.App.2d 788 
—Kline v. Barkett, 158 P.2d 51, 68 
Cal.App.'2d 765—Morris v. Fortier, 
138 I* 2d 368, 59 Cal.App 2d 132— 
Stevenson v. Fleming. 117 P.2d 
717, 47 Cal.App.2d 22-5—Bramble v. 
McEwan, 104 P.2d 1054, 40 Cal. 
App. 2d 400 — Smith v. Schwartz, 57 
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which by themselves would render the accident un- Where the evidence conflicting or where dif- 
avoidable, 74 is a question of fact for the jury, ferent inferences may reasonably be drawn there- 
Wherc there is no substantial evidence of concur- from, the question whether specific acts of negli- 
rent negligence proximately causing the injury, 75 gence charged were the proximate cause of plain- 
or where the evidence indisputably and conclusively tiff’s injury is a question of fact to be determined 
shows that the accident would not have occurred by the jury. 77 Accordingly, whether specific acts 
but for the concurrent negligence of several dc- of negligence charged were the proximate cause of 
fendants, 7 ® the question is one of law for the court, plaintiff’s injury are questions of fact, such as de¬ 
fendant’s negligence in operating the motor vchi- 
(b) Specific Acts of Negligence c j e although he is incompetent to do so, 78 or in 

On conflicting evidence, the question whether specific permitting its operation by an incompetent driv- 
acts of negligence charged were the proximate cause of r ,, . , , . . OAl 

the plaintiff’s injury is one of fact. er; 79 negligence m starting the motor vehicle; 80. 


P.2d 1386. 14 Cal.App 2d 160— 

Hill v. Peres. 28 P.2d 946, 136 
Cal.App. 132—Dougherty v. Elling- 
son, 275 P. 456, 97 Cal.App 87— 
Springer v. Pacific Fruit Exchange, 
•268 P. 951, 92 Cal.App. 732. 

Colo.—Amos v. Remington Arms Co., 
188 F.2d 896, 117 Colo. 399. 

Ga.—Shepherd v. Amos, 42 S.E.2d 
775, 76 Ga.App. 221—Tallman v. 
Green, 41 &.E.2d 339, 74 Ga.App. 
731—Mishoe v. Davis, 14 S.E.2d 
187, 64 Ga.App. 700—Floyd v. Wil¬ 
liams, 188 S.E. 467, 54 Ga.App. 557. 

Ill.—Fitzgerald v. Davis, 237 Ill.App. 
488. 

Ind.—Lorber v. People’s Motor Coach 
Co., 164 N.E. 859, 172 N.E. 526, 
89 Ind.App. 139. 

Iowa.-Futter v. Hout, 281 N.W. 286, 
225 Iowa 723. 

Me.—Danville v. Field Bros & Gross 
Co., 147 A. 40. 128 Me 511 

Md.—Davidson Transfer & Storage 
Co. v. State, for TTse of Brown, 
22 A.2d 682, 180 Md. 63—Browner 
v. Hooper, 135 A 420. 151 1\M 579 

Mass—Nash v. Heald, 29 N.E.2d 1, 
306 Mass. 518. 

Miss.—Greer v. Pierce, 147 So. 303, 
167 Miss. 65. 

N.H.—Sanders v. H. P. Welch Co, 
26 A.2d 34, 92 N.H. 74. 

N.Y.—Straukamp v. Bourke, 282 N. 
Y.S. 641, 246 App.Dlv. 549. 

N.C.—Sample v. Spenct-r, 24 S E 2d 
241. 222 NC. 580—Parker v Witty, 
5 S.E 2d 837, -216 N C. 577. 

Ohio—Mitchell v. Great Eastern 
Stages, 19 N.E 2d 910, 60 Ohio App. 
144. 

Okl.—All Am. Bus Linos v. Saxon, 
172 P.2d 424, 197 Okl. 395. 

Or.—Peters v. Johnson, 264 P 459, 
124 Or. 237—Ross v. Willamette 
Valley Transfer Co, 248 P. 1088, 
119 Or. 395. 

Pa.—Petri v. Pittsburgh Rys. Co., 
195 A. 107, 328 Pa. 396—Bute v. 
Ross, 190 A. 391, 125 Fa.Super. 584 

Tex.—Dixie Motor Coach Corpoia- 
tion v. Galvan, 86 S.W.2d 633, 126 
Tex. 109. 

Vt.—Russell v. Pilger, 37 A.2d 403, 
113 Vt. 537. 

Va.—Luck v. Rice. 29 S.E.2d 238. 182 
v*. 373—Birtcherds Dairy v. Ran¬ 


dall, 23 S E.2d 229, 180 Va. 311 
—Lavenstein v. 'Malle, 132 S.E 
844, 146 Va 789. 

Question of joint or several liability 
sec infra g 525. 

Injury to pedestrian 

Ala.—Hubbard v Thrasher, 157 So. 

680, 26 Ala.App 252. 

Ga.—Lotion v. Kitchen, 139 SE 155, 
37 GaApp. Ill, affirmed 142 S.E. 
658, 166 Ga. 121. 

Mich—-Wallace v Kramer, 296 N.W. 
838, 296 Mich 680 

N.Y.—Edick v. Davenport, 218 NY. 

S 120, 218 App Div. 198 
Pa.—Bailey v. C. Lewis Lavlne, Inc., 
153 A. 422, 302 Ta 273. 

74. Minn—Olson v. Buskey, 19 N. 
W 2d 57, 220 Minn. 155. 

Icy condition of highway 
S.C.—Montgomery v. National Con¬ 
voy & Trucking Co., 195 S.E 247, 
186 .S.C. 167. 

75. Minn—Peterson v. Fulton, 256 
N.W 901, 192 Minn 369 

76. Cal.—Traylen v. Otraro, 297 P. 
649, 112 Cal App 172, followed in 
297 P. 652, 112 Cal App. 763. 

77. Cal—CraveB v. Kern County 
Transp Corporation, 296 P. 902, 
112 C:il App. 261 

Md —White v. Parks, 140 A. 70, 154 
Md 195. 

N.C.—Tarrant v. Pepsi Cola Bottling 
Co.. 20 SE2d 565, 221 N.C. 390 
Utah.—Hollow v. Ogden City, 243 P. 

791, 66 Utah 475. 

Foreseeability of injury 
Whore invitee assisting motorist 
in jacking up car was injured when 
he tried to prevent car from roll¬ 
ing backward and was struck on 
head by lid of automobile trunk 
which was defectively secured, to 
motorist’s knowledge, whether the 
particular injury sustained was one 
of a class reasonably foreseeable 
was a question of fact for jury to 
determine.—Daugherty v. Hunt, 38 
N.E 2d 250, 110 Ind.App. 264. 

Going to sleep while driving 
Ky.—Thompson v. Kost, 181 S.W.2d 
445, 298 Ky. 32. 

Pulling automobile from d’.tch 
Where automobile collided with de- 

406 


fendants’ tow truck on dark, foggy 
night when truck crossed highway 
in act of pulling another automobile 
out of ditch on opposite side, wheth¬ 
er defendants’ act in moving truck 
was proximate cause of injury was 
held for jury.—Lindquist v. Schmidt, 
7 N E 2d 501, 289 Ill.App. 614. 

78. NJ.—Hala v. Worthington, 81 
A 2d 844, 130 N.J.Law 162 

NC—Eller v. Dent. 166 S.E. 330, 
203 N.C. 435. 

Driving while Intoxicated 

Cal —Llndemann v. San Joaquin Cot¬ 
ton Oil Co, 5'5 P 2d 870. 5 Cal 2d 
4 80—Kroplin v. Huston, 179 P 2d 
675. 79 Cal.App.2d 332—Tomlinson 
v. Klramidjian, 24 P.2d 559, 133 
Cnl App. 418. 

Ga—Powell v. Berry, 89 S.E. 763, 
145 Ga. 696, L.R.A.1917A 306. 

Or.—Pointer v Osborne, 76 P 2d 
1134, 158 Or. 573—Hartley v. Berg, 
25 P.2d 932, 145 Or. 44. 

Tex.—Peveto v. Smith, 183 SW.2d 
572, 134 Tex. 308. 

Wash.—Burget v. Saginaw Logging 
Co., 85 P.2d 271, 197 Wash 318. 

79. Mass.—Le Blanc v. Pierce Mo¬ 
tor Co., 30 N.E.2d 684, 307 Mass. 
535. 

N J.—Hala v. Worthington, 31 A.2d 
844, 130 N.J Law 162. 

Operation by intoxicated person 
Cal —Knight v. Gosselin, 12 P.2d 
454, 124 Cal App. 290. 

Operation by minor 
Miss.—Somerville v. Keeler, 145 So. 
721, 165 Miss. 244, 

N.C.—Eller v. Dent, 166 S.E. 330, 203 
N.C. 439—Taylor v. Stewart, 9*5 S. 
E. 167, 175 N.C. 199. 

Ohio.—Danner v. Avery, 168 N.E. 52, 
32 Ohio App 301. 

Tex.—Jones v. Gibson, Civ.App., 18 
S.W.2d 744 

Wash.—Smith v. Nealey, 298 P. 346, 
162 Wash. 160. 

80. Mo.—Forsythe v. Railway Ex¬ 
press Agency, App., 125 S.W.2d 
539. 

Throwing of rook 

In action for injuries sustained 
when motorist started automobile 
which was stalled on a pile of rocks 
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negligence in operating or permitting the operation 
of a motor vehicle in a defective condition 81 or 
without proper lights ; 82 negligence in entering the 


highway; 88 negligence in operating the motor ve¬ 
hicle at a speed which is excessive under the law or 
under the circumstances of the case generally, 84 or 


and a rock was thrown against 
plaintiff standing at rear of automo¬ 
bile, evidence whether motorlst*s 
negligent application of power to 
wheels of automobile was proxi¬ 
mate cause of injury was for jury. 
—-Kaffenberger v. Holle, 22 N.W.2d 
804, 237 Iowa 1031. 

81. Ga.—Railway Exp. Agency v. 
Standridge, 24 S.E.2d 604, 68 Ga. 
App. 836, followed in 24 S.E <2d 508. 
68 Ga.App. 843. 

Mo. —Lochmoeller v. Kiel, App, 137 
S.W.2d 626 —Shannon v. Unsell, 
App.. 50 S.W.2d 1059. 

Wash—Sheddy v. Inland Motor 
Freight, 63 P.2d 430, 189 Wash. 48. 
42 C.J. p 1243 note 6. 

Absence of horn 

Ala—McCough Bakeries Corp v. 

Reynolds. 35 So 2d 332 
Or.—Mansfield v. Southern Oregon 
Stages, 1 I\2d 591. 136 Or 669, 
followed in Longden v. Southern 
Oregon Stages. 1 P.2d 696, 136 Or. 
684. 

Absence of rear-view mirror 

S.O.—Dobson v. Henrietta Mills, 197 
S.E 313, 187 «S.C. 281. 

Defective brakes 

(1) In general. 

Ariz.—Womack v. Preach, 163 P 2d 
280. 63 Anz 390, opinion supple¬ 
mented 165 P.2d 667. 64 Anz. 61. 
Idaho.—Byington v. Horton, 102 P. 

2d 652, 61 Idaho 389. 

Or.—Bogart v. Cohen-Anderson Mo¬ 
tor Co , 98 P.2d 720, 164 Or. 233— 
Mansfield v. Southern Oregon Stag¬ 
es, 1 F.2d 591, 136 Or. 669, follow¬ 
ed in Longden v Southern Oregon 
StagpR, 1 Y 2d 596, 136 Or. 684. 

(2) Whether father, who permit¬ 
ted minor son to take automobile 
with defective brakes on highway, 
should have foreseen that Injury 
might result to some member of the 
traveling public because thereof, was 
for the Jury, and it was not required 
that the exact injury, or the exact 
method by which injury might be 
inflicted, be foreseen.—Sturtevant v. 
Pagel, 130 SW.2d 1017, 134 Tex. 46. 
Defective steering wheel 

N.Y.—Levine v. Stoliar, 276 N.Y.S. 

235, 243 App.Div. 663. 

Defective tire 

Wis.—Jensen v. Jensen, 279 N.W. 

628, 228 Wifl. 77. 

Unclean windshield 
Cal.—Wilkerson v. Brown, 190 P.2d 
968, 84 Cal.App.2d 401. 

-82. Ala.—Clift v. Donegan, 186 So. 
476, 237 Ala. 304. 

«Cal.—Guinou v. Webster, 22 F.2d 
231, 132 Cal.App. 29—Tleman v. 
Red Top Cab Co., 3 P.2d 381, 117 


Cal.App. 40—Fouch v. Werner, 279 
P. 183, 99 Cal.App. 557. 

111.—Benestad v. Vander Molen, 76 
N.E.2d 351, 332 Ill.App. 660—John¬ 
son v. Gustafson, 233 Ill.App. 216. 
Md.—Lashley v. Dawson, 160 A. 738, 
162 Md. 549. 

Mich.—Diederichs v. Duke, 207 N.W. 
874, 234 Mich. 136. 

Minn.—Shockman v. Union Transfer 
Co., 19 N.W.2d 812, 220 Minn 334 
—Carlson v. Peterson, 284 N.W. 
847, 205 Minn. 20. 

Miss—Walker v. Dickerson, 184 So. 
438, 183 Miss. 642. 

Mo —Fawkes v. National Refining 
Co., 108 S.W.2d 7. 341 Mo. 630 
Neb.—Johnson v. Mallory, 243 N.W. 
872, 123 Neb. 70G. 

N.Y.—Mancuso v. Ungerland, 269 N. 

Y.S 803. 241 App Div 740. 

Ohio.—Stoops v. Youngstown Subur¬ 
ban Transp. Co, 169 N E. 456, 121 
Ohio St 437—Shaeiler-Weaver Co 
v. Mallonn, 186 N E. 514, 45 Ohio 
App 1 

Tex—J. S Abercrombie Co v. Del- 
comyn, Civ App , 116 SW.2d 1105, 
reversed on other grounds 135 S 
W 2d 978, 134 Tex 4 90 
Wash.—Sheddy v. Inland Motor 
Freight. 63 P 2d 430, 189 Wash 48 
Wis—McGuiggan v. Hillor Bros, 245 
NW. 97, 209 Wis 40-2. 

42 C.J. p 1244 note 9. 

Presence of reflector on rear of 
truck did not establish as matter of 
law that violation of statute respect¬ 
ing tail lamp was not proximate 
cause of rear-end collision.—Hamel 
v. Chase Cos., 162 A. 59, 112 Conn. 
286. 

Failure to dim lights 

Ark—Ward v. Walker, 178 S.W.2d 
62, 206 Ark. 988. 

Ga—American Bakeries Co v. John¬ 
son, 200 SE 485, 59 Ga App 150 
Xajury to child on foot 
Tex—Ramirez v. Salinas, Civ App, 
90 S W.2d 891, error dismissed 117 
S W.2d 56, 131 Tex. 537 
Utah.—Wilcox v. Wunderlich, 272 P. 
207, 73 Utah 1. 

83. Ariz—Keeler v. Maricopa Trac¬ 
tor Co., 123 P 2d 166, 59 Anz 94. 
Cal.—Nix v. Woodworth, 53 P.*2d 765, 
11 Cal.App.2d 322—Springer v. Pa¬ 
cific Fruit Exchange, 268 P. 951, 
92 Cal.App. 732. 

Mo.—Sparks v. Auslander, 182 S.W. 

2d 167, 353 Mo. 177—Greer v. St. 

| Louis Public Service Co., App., 87 
S.W.2d 240, followed in 87 S.W.2d 
247. 

Ta.—Van Tine v. Cornelius, 50 A.2d 
299, 355 Pa. 584—Emblem Oil Co. 
v. Taylor, 179 A. 7*73, 118 Pa.Super. 
259. 


Va.—Wright v. Vlar, 174 S.E. 766. 

162 Va. 510. 

Injury to child on sled 

N.Y.—Davis v. Gerard, 44 N.Y.S.2d 
904, -266 App.Div. 1021. 

84. Ark.—Sauve v. Ingram, 143 6. 

W 2d 541, 200 Ark. 1181. 

Cal.—Morris v. Fortier, 138 P.2d 
368, 59 Cal.App.2d 132—Huber v. 
Scott, 10 P.2d 150, 122 Cal.App. 
334. 

Del.—Lynch v. Lynch, 19*5 A. 799, 9 
W.W.Harr. 1. 

Towa.—Coon v. Ricke, 6 N.W.2d 309, 
232 Iowa 859. 

Kan—Gabel v. Hanby, 193 P.2d 939, 

163 Kan. 116. 

Ky—O’Neil & Hearno v. Bray's 
Adm’x, 90 S.W.2d 353. 262 Ky. 377. 
Md—Beall v. Ward, 149 A. 543, 158 
Md 646. 

Mich.—Michigan Fire & Marine Ins. 
Co. v. Pretty Lake Vacation Camp, 
25 N.W 2d 166, 31(5 Mich 197— 
Kolohmainen v. E. E. Mills Truck¬ 
ing Co., 3 N W 2d 298, 301 Mich 
340 

Minn—Corpus Juris cited in Berlin 
v Koblas, 236 N.W. 307, 183 Minn. 
278. 

Miss.—Rhodes v. Fullilove, 134 So 
840, 161 Miss. 41. 

Mo.—Wright v. Spieldoch, 193 S.W. 
2d 42, 354 Mo 1076—Dodson v. 
Gate City Oil Co., 88 S W 2d 866. 
338 Mo. 183—Johnessen v. Central 
States Oil Co., App, 200 S W 2d 
383—Bear v. Devore. App, 177 S. 
W.2d 674—Bear v Devore, App, 
176 S.W.2d 862 —Allen v Wilker¬ 
son, App , 87 S W 2d 1056—Bram- 
blett v. Harlow, App, 75 S.W.2d 
626—Smith v. Weilbacher Truck 
Service Co., App., 35 S.W 2d 996. 
N.H.—Woodbridge v Dosrocher, 35 
A 2d 80-2, 93 NH 87--Weiss v. 
Wasserman, 15 A.2d 861, 91 N.H. 
164. 

N J —Berglund v Hild, 135 A. 52, 4 
NJMlse 973, affirmed 137 A. 916. 
103 N.J Law 696. 

N.Y.—Maneuso v. Ungerland, 269 N 
YS. 803, 241 App.Div. 710 
N C —King v. Pope, 163 S.E 447, 202 
N.C. 554. 

Ohio—American Security & Trust 
Co. of Washington, D. C. v. White, 
181 N.E. 918, 42 Ohio App. 272. 
Okl.—iShead v. Mann, 185 P.2d 691, 
199 Okl. 275—Aydelotte & Young 
v. Saunders, 77 P.2d 60, 182 Okl. 
226. 

Or.—Cockerham v. Potts, 20 P.2d 42S, 
143 Or. 80. 

Ta.—Landis v. Conestoga Transp. 

Co., 36 A.2d 465, 349 Pa. 97. 

S.D.—McMahon v. De Kraay, 16 N. 
W.2d 308, 70 S.D. 180. 
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where the motor vehicle is on a curve or turn® 6 or i ways ;** failure to keep a proper lookout ; 87 failure 
is approaching an intersection of streets or high- | to signal or to give proper warning ; 88 negligence 


Tenn.—Ledford ▼. Southeastern Mo¬ 
tor Truck Lines, App., 200 S.W.2d 
981. 

Tex.—Texas Farm Products Co. ▼. 
Johnson, Clv.App., 190 S.W.2d 178 
—Anderson v. Reichart, Civ.App., 
116 S.W.2d 772, error dismissed— 
Jones v. Gibson, Clv.App., 18 S.W. 
2d 744. 

Vt.—Purlngton v. Newton, 49 A.2d 
98. 

Va.—Mauser v. Hebb, 48 S.E.2d 257, 
187 Va. 876. 

Wash.—Sheddy v. Inland Motor 
Freight, 63 P.2d 430, 189 Wash. 48 
—Copeland v. North Coast Transp. 
Co., 13 P.2d 65, 169 Wash. 84— 
Rosenatrom v. North Bend Stage 
Line, 280 P. 932, 154 Wash. 57. 

42 C.J. p 1245 notes 19, 26. 

Injury to guest 

(1) In general. 

Minn—Berlin v. Koblas, 236 N.W. 
307, 183 Minn. 278. 

R.I.—Parenteau v. Parenteau, 163 A. 
872, 51 R.I. 263. 

Wis.—Demochitz v. Wells, 253 N.W. 
790, 214 Wis. 699. 

(2) Whether blowout of a tire 
which caused defendant’s automobile 
to leave the road when it was being 
driven at high speed and turn over, 
injuring guest, might reasonably 
have been anticipated was a question 
for the jury—Grant v. Matson, 3 N. 
W.2d 118, 68 S.D. 402. 

Injury to pedestrian 
* (1) In general. 

Cal.—Genola v. Barnett, 93 P.2d 109. 
14 Cal.2d 217—Bennett v. Robert¬ 
son, 150 P.2d 547, 65 Cal.App.2d 
278. 

Conn.—Gates v. Crane Co., 139 A. 782, 
107 Conn 201. 

DC.—Goodyear Service v. Pretzfold- 
er, 84 F 2d 242, 66 App.D.C. 389. 
Ind.—Vogel v. Ridens, 44 N.E 2d 238, 
112 Ind.App. 493—Fishman v. Eads, 
168 N.E. 495, 90 Ind.App. 137. 

Ky—Murphy v. Homans, 160 S W.2d 
14, 286 Ky. 191—Wilder v. Cadlc, 
13 SW.2d 497, 227 Ky. 486. 

Mass.—Mitchell v. Silverstein, 70 N. 

$.2d 206. 320 Mass. 624. 

Mich.—Clark v. Lawrence Baking Co., 
215 N.W. 337, 240 Mich. 352. 

Mo.—Lewis v. St. Louis Independent 
Packing Co., 3 S.W.2d 244—Black- 
will v. Franke, App., 49 S.W.2d 211, 
certiorari quashed State ex rel. 
Hauck Bakery Co, v. Haid, 62 S. 
W.2d 400. 333 Mo. 7'6—Phillips v. 
Yellow Cab Co., 86 S.W.2d 419, 225 
Mo. App. 1172. 

Nev.—Styris v. Folk, 146 P.2d 782, 
62 Nev. 208, 139 P.2d 614. 

N.C.—Jones v. Bagwell, 177 S.E. 170, 
207 N.C. 878. 

Tex.—Southern Transp. Co. v. 
Adams. Clv.App., 141 S.W.2d 739, 
error dismissed, judgment correct. 


(2) Child. 

Iowa.—Luse v. Nickoley, 8 N.W.2d 
503—Riddle v. Frankl, 247 N.W. 
493. 215 Iowa 1083. 

Mass.—Holden v. Bloom, 50 N.E 2d 
193, 314 Mass. 309, 147 A.L.R. 722. 
Mo.—Hults v. Miller, App., 299 S.W. 

85. 

N.H.—Humphreys v. Ash, 6 A.2d 436, 
90 N.H. 223—Bullard v. McCarthy, 
195 A. 355, 89 N.H. 158. 

Ohio.—Rothe v. Dworkln, App., 70 N. 
E.2d 146. 

R. I.—Knight v. Trainor, 194 A 713, 
59 R I 208. 

Tenn —Finton v. Mercury Motors, 
App, 194 S.W 2d 354. 

Injury to person on bicycle 
Mo.—Nash v. People’s Motorbus Co 
of St. Louis, App., 20 S.W.2d 570. 

85. Iowa.—Albert v. Maher Bros 
Transfer Co., 243 N.W. 561, 215 
Iowa 197. 

Injury to guest 

Ky—Cadle v. MoHargue, 60 S.W.2d 
973, 249 Ky 385. 

Mont—McNair v. Berger, 15 P.2d 
834, 92 Mont. 441. 

Pa—Zimmer v. Little, 10 A.2d 911, 
138 Pa Super. 374. 

86. U.S.—Meissner v. Papas, C.C.A 
Wis , 124 F 2d 720 

Ala.—Sloss-Sheflicld Steel & Iron Co. 
v. Allred, 25 So 2d 174, 32 Ala.App. 
183, certioran denied 25 So.2d 179, 
247 Ala 499. 

Cal.—Matsuda v Luond, 126 P.2d 359, 

[ 62 Cal App 2d 453—Setsuko Nitta v. 

Haslam, 33 p 2d 678, 138 Cal.App. 
736—Demers v. Sutherland, 4 P.2d 
187, 117 Cal.App 489. 

Ill.—Nelson v Nihan, 74 N.E.2d 549, 
331 Ill App 610. 

Minn.—Mahowald v. Beckrich, 2 N. 

W.2d 569, 212 Minn. 78 
Mo.—Hill is v. H>>me Owners* Loan 
Corporation, 154 S.W.2d 761, 348 
Mo 601—Reed v. Coleman, App., 
1G7 R W 2d 125—-Wengcrt v. Lyons, 
273 SW. 143, 221 Mo.App. 362. 

N.J.—Zochowski v. Zukowskt, 176 A. 
3'64, 114 NJLnw 437—Wiese v. 
Baldanza Bros., 179 A. 877, 13 N.J. 
Misc. 472 

N.C—Turner v. Lipe, 188 S.E. 108, 
210 N.C 627. 

SC.—Coney v. Cox, 162 S.E. 596, 165 
S C. 26. 

S. D—Fester ▼. George, 25 N.W.2d 
455 

Va—Brown v. Wallace, 35 S.E.2d 793, 
184 Va. 670. 

Wis.—CanzonerJ v. Heckert, 269 N.W. 
716, 223 Wis. 25. 

Injury to pedestrian 
Iowa.—Huffman v. King, 868 N.W. 
144, 222 Iowa 160. 

N.J.—Grauss v. Alpert, 169 A 847, 12 
N.J.Misc. 67. 


Pa.—Atkinson v. Coskey, 47 A.2d 156, 
354 Pa. 297. 

Wash.—Hinton v. Carmody, 45 P.26 
82, 182 Wash. 123. 

Injury to person on bicycle 
Iowa.—Tuthill v. Alden, 30 N.W.26 
726. 

Wis—Trautmann v. Charles Schefft 
& Sons Co., 228 N.W. 741, 201 Wis. 
113—Trautmann v. Charles Schefft 
& Sons Co., 228 N.W. 744, 201 Wis. 
122 . 

87. U.S.—Meissner ▼. Papas, C.C.A 
Wis., 124 F.2d 720. 

Ark.—Sauve v. Ingram, 143 S.W.26 
541, 200 Ark. 1181. 

Ill.—Nelson v. Nihan. 74 N.E.2d 549. 
331 Ill.App. 610. 

Iowa.—Fischer v. Steinhauer, 10 N. 
W.2d 649, 233 Iowa 777—Griffin v. 
McNeil, 201 N.W. 78, 198 Iowa 1359. 
Mo—Hornbuckle v. McCarty, 243 S. 

W. 327, 295 Mo. 162, 25 A L.R. 1608. 
N.C—Godfrey v. Queen City Coach 
Co., 159 SE. 412, 201 N C. 264. 
Injury to guest 

Gal.—Weis v. Davis, 82 P.2d 487, 28 
Cal App 2d 240. 

Conn.—Silver v. Silver, 143 A 240, 
108 Conn. 371, 65 A.L.R. 943, af¬ 
firmed 50 SCt. 57. 280 U.S. 117, 74 
L.Ed. 221, 65 A L.R 939. 

Wis.—Ready v. Hafeman, 300 N.W. 

480, 239 Wis. 1. 

Injury to pedestrian 

(1) In general. 

Cal.—Genola v. Barnett, 93 P.2d 109, 
14 Cal.2d 217. 

D.C.—Yellow Cab Co. of D. C. v. Grif¬ 
fith, Mun App., 40 A 2d 340. 

Ky.—Wilder v. Cadle, 13 S.W.2d 497, 
227 Ky. 486. 

N.J.—Hyman v. Bierman, 31 A.2d 762, 
130 N J.Law 170. 

Pa.—FidelIty-Philadelphla Trust Co. 

V. Staats. 57 A.2d 830. 368 Pa. 344. 
Tex.—Southern Transp. Co. v. 
Adams. Civ.App., 141 S W 2d 739, 
error dismissed, judgment correct. 
Va.—Dobson-Peacock ▼. Curtis, 186 
S.E. 13, 166 Va. 550. 

(2) Child. 

Ind.—Mays v. Welsh, 82 N.E.2d 701, 
218 Ind. 356. 

Mo— Gillls v. Singer, App., 86 S.W. 
2d 352. 

Ohio.—Rothe ▼, Dworkln, App., 70' 
N.E. 2d 146. 

Tenn.—Finton v. Mercury Motors, 
App., 194 S.W.2d 354. 

Utah.—Wilcox v. Wunderlich, 272 
P. 207, 73 Utah 1. 

88. U.S.—Meissner v. Papas, C.C.A. 
Wis., 124 F.2d 720—Southern Fruit 
Distributors v. Fulmer, C.C.AVa, 
107 F.2d 456—Atlantic Greyhound 1 
Corporation v. Lyon, C.C.A.Va., 107 
F.2d 167, certiorari denied 60 S. 
Ct. 592, 309 U.S. 667, 84 L.Ed. 1014. 

Cal.—Elford v. Hiltabrand. 146 P.ld. 
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in turning or changing the course of the motor to stop; 91 negligence in driving on the wrong 
vehicle; 99 negligence in failure to yield the right side 99 or negligence under certain circumstances in 
of way at an intersection;" negligence in failure 


510, 68 Cal.App.2d 65—Uribe v. Mc- 
Corkle, 146 P.2d 22, 63 Cal.App 2d 
61—Duncan v. J. H. Corder A Son, 
62 P.2d 1387, 18 Cal.App.2d 77. 
Colo.—Barsch v. Hammond, 135 P. 

2d 519, 110 Colo. 441. 

Ga.—Whatley v. Henry, 16 S.E.2d 
214, 65 Ga.App. 668. 

Ill.—Benestad v. Vander Molen, 76 
N.E.2d 851. 332 Ul.App. 660—Glea¬ 
son v. Cunningham, 44 N.E.2d 940, 
316 Ill.App. 286. 

Ind.—Fishman v. Eads, 168 N.E. 495, 
90 Ind.App. 137. 

Ky.—Wilburn v. Simons, 196 S.W. 
2d 356, 302 Ky. 752—Hilsenrad v. 
Bowling, 166 S.W.2d 847, 292 Ky. 
368—Wright v. Clausen, 92 SW. 
2d 93, 263 Ky. 298—Wilder v. Ca- 
dle, 13 S.W 2d 497, 227 Ky. 486. 
Me.—Field v. Webber, 169 A. 732, 
132 Me. 236. 

Mass—O’Brien v. Guiterman, 162 N. 

E. 883, 256 Mass. 560. 

Mich—Stahl v. Bell, 267 N.W. 779, 
276 Mich 37. 

Mo —Bradley v Becker, 11 S.W 2d 
8. 321 Mo 405—Greer v St Louis 
Public Service Co, App, 87 SW 
2d 240, followed in 87 S W 2d 247. 
N.J.—Grauss v Alpert, 169 A. 847, 
12 N.J.Misc. 67 

N.Y.—Wood v Socony-Vn^uum Oil 
Co.. 21 N.Y S.2d 317, 259 App Div 
1106, reargument denied 22 NYS 
2d 534, 260 AppDiv. 816, appeal 
denied. 

Ohio.—Buffo v. Randall. 52 N E 2d 
760, 72 Ohio App 39*6—Buckeye 
Union Casualty Co v Oels< h ne¬ 
per, App., 36 N E 2d 152 
Tenn.—Ledford v. Southeastern Mo¬ 
tor Truck Lines, App., 200 S.W.2d 
981. 

Tex —Jones v. Gibson, Civ.App., 18 
S.W.2d 744. 

Utah.—Industrial Commission of 

Utah v. Wasatch Grading Co., 14 
P.2d 988. 80 Utah 223. 

42 C.J. p 1246 notes 36, 37. 

Injury to pedestrian 

(1) In general. 

D.C.—Yellow Cab Co. of D. C. v. 

Griffith. Mun.App, 40 A.2d 340. 
Iowa.—Lawlor v. Gaylord, 10 N.W. 

2d 631, 233 Iowa 834. 

Mo.—Cox v. Reynolds, App., 18 8. 
W.2d 575. 

N.J.—Kovacs v. Ford, 158 A. 473, 108 
N.J.Law 379. 

(2) Infant pedestrian. 

Ga.—Letton v. Kitchen, 142 fl.E. 658, 
166 Ga. 121. 

Idaho.—Byington v. Horton, 102 P. 

2d 652, 61 Idaho 389. 

Ind.—Mays v. Welsh, 82 N.E.2d 701, 
218 Ind. 356. 

Neb.—Tews v. Baamrick, 26 N.W. 2d 
499. 148 Neb. 59. 


Ohio.—Rothe v. Dworkin, App., 70 
N.E.2d 146. 

Or.—Maletis v. Portland Traction 
Co., 83 P.2d 141, 160 Or 30. 
Utah.—Wilcox v. Wunderlich, 272 P. 
207, 73 Utah 1. 

(3) Pedestrian struck by animal 
frightened at approach of overtaking 
automobile.—Lawson v. Furdyce, 12 
N.W.2d 301, 234 Iowa 632. 

Xnjnry to person on bicycle 

Ariz.—Southwestern Freight Lines v. 

Floyd, 119 P.2d 120, 58 Ariz 249. 
Mo.—Nash v. People’s Motorbus Co. 
of St. Louis, App., 20 S \V.2d 570. 

89. U.S.—Atlantic Greyhound Oorp 

v. Hunt. CC.A.NC., 163 F 2d 117, 
certiorari denied 68 S.Ct. 154, 332 
U.S 815, 92 L.Ed -. 

Ala.—Roberts v McCall, 17 So 2d 
159, 245 Ala. 359. 

Cal.—Gunter v. Clnggett, 151 P.2d 
271, 65 Cal App.2d 636—Green V. 
Merced County, 144 P.2d 874, 62 
Cal App 2d 570—Gomez v. Lind- 
berg, 54 P 2d 1153. 11 Cal.App.2d 
730—Manning v. O'Rourke, 8 P. 
2d 181. 120 Cal App 432 
Md —Consolidated Gas, El e c t r i c 
Light & Power Co. of Baltimore v. 
O’Neill, 200 A. 359, 175 Md 47. 
Mo—Lung v. Mild, 149 S.W.2d 853, 
347 Mo. 1002. 

N J.—Oliver v. Leonardo, 51 A.2d 
129, 135 N J.Law 210. 

N M.—Greenfield v. Bruskas, 68 P.2d 
921, 41 NM. 346. 

Okl —Maloney v. Wallis, 151 P.2d 
789, 194 Okl. 364. 

Pa—Silfles v American Stores Co., 
53 A.2d 610, 357 Pa. 176. 

Vn — Smith v. Clark, 46 S.E 2d 21, 
187 Va 181. 

Wash —Strong v. Ernst, 14 P.2d 697, 
169 Wash 617. 

42 C J. p 1247 note 57. 

Sudden swerving 

Colo—Boltz v Bonner, 35 P.2d 1015. 
95 Colo. 350, followed in 3*5 P.2d 
1019, first case, 95 Colo. 358, and 
35 F.2d 1019, second case, 95 Colo. 
359. 

Ill.—Ilanuslk v. Hanlon, 258 Ill.App. 
114. 

Kan.—Cathcart v. Dunn, 69 P.2d 698, 
146 Kan. 193. 

Ohio.—Cailey v. Hutzel, 79 N.E 2d 
383, 82 Ohio App. 117. 

Turning around on street or highway 
Ill.—Rennie v. Hauffe, 40 N.E.2d 85, 
813 Ill.App. 852. 

90. Ariz.—Lemke v. Gardner, 179 P. 
2d 788, 65 Ariz. 803. 

Mich.—Fabbro v. Soderstrom, 233 
N.W. 378, 252 Mich. 455. 
i S.C.—Coney v. Cox, 162 S.E. 596, 165 
1 S.C. 26. 


Wash.—Carlson v. Whelan, 84 P.2d 
1001, 197 Wash. 104. 

91. Ky.—Arnold v. Sauer, 202 S.W. 

2d 1001, 305 Ky. 48. 

Md.—Carlin v. Worthington, 192 ▲. 
356, 172 Md. 605. 

Mass.—ThJbault v. Nicholas Zeo, 
Inc., 17 N.E.2d 687, 301 Mass. 478. 
N.Y.—Hessler v. Nelipowitz, 65 N.Y. 
S.2d 692. 

Tenn.—Ledford v. Southeastern Mo¬ 
tor Truck Lines, App., 200 S.W.2d 
981. 

At approach of fire apparatus 

Wash —Hadley v. Arms & Scott, 241 
P. 26, 136 Wash. 632. 

At red trafflo light 

N.J.—Daniel v. Gielty Trucking Co., 
182 A. 638, 116 N J.Law 172. 

Tenn —Andrew Jackson Hotel v. 
Platt, 89 SW.2d 179, 19 Tenn.App. 
360. 

At stop sign or before crossing 
through street or highway 

Cal.—Angelo v. Esau, 93 P 2d 205, 
34 Cal.App 2d 130. 

Ill.—Hill v. Hiles, 32 N.E.2d 938. 
309 Ill.App. 321. 

Iowa.—Wheeler v. Peterson, 240 N. 

W. 683, 213 Iowa 1239. 

W.Va—Vaughan v. Oates, 87 S.E.2d 
479, 128 W.Va. 564. 

92* Ill —Davis v. Commercial Fuel 
& Service Co., 47 N.E.2d 506, 318 
Ill App. 225. 

Iowa.—Hawkins y. Burton, 281 N.W. 
790, 225 Iowa 1138—Waldman v. 
Sanders Motor Co., 243 N.W. 555, 
214 Iowa 1139. 

Md —Davidson Transfer & Storage 
Co. v. State, for Use of Brown, 
22 A.2d 582, 180 Md. 63. 

Mass —Kerr v. Deveau, 40 N.E.2d 
872, 311 Mass. 210. 

N.C.—Wallace v. Longest, 37 S.E 2d 
112, 226 NC. 161—Wyrick v. Bal¬ 
lard & Bollard Co., ’29 S.E.2d 900. 
224 N.C. 301—King v. Pope, 163 S. 
E. 447, 202 N.C. 554. 

Or.—Kltchel v. Gallagher, 270 P. 
488, 12*6 Or. 373. 

Tex—American General Ins. Co. v. 
Fort Worth Transit Co., Civ.App., 
201 S.W.2d 869—Texas Farm Prod¬ 
ucts Co. v. Johnson, Civ.App., 190 
S.W.2d 178—Mercer v. Evans, Civ. 
App., 173 S.W.2d 206—Browning 
v. Beck, CJv.App., 73 S.W.2d 626, 
error granted. 

Va.—Adkins v. Young Men's Chris¬ 
tian Ass’n of Lynchburg, 141 S E. 
117, 149 Va. 193—Lavenstein v. 
M&ile, 132 S.E. 844, 146 Va 789. 
Wis.—Swanson v. Schultz, 270 N.W. 
43, 223 Wis. 278. 
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driving in the center 98 of the street or highway; 
negligence in passing on a curve 94 or at an inter¬ 
section; 98 negligence In attempting to £ass a pre¬ 
ceding vehicle when the street or highway ahead 
is not free ; 96 negligence in driving too close to pe¬ 


destrians; 97 negligence in following a preceding 
vehicle too closely; 98 negligence in stopping 99 or 
backing* the motor vehicle; or negligence in park¬ 
ing the motor vehicle 2 on the street or highway, 8 


Wrong* side on onrve 

Iowa.—Albert v. Maher Bros. Trans¬ 
fer Co., 243 N.W. 561, 215 Iowa 
197. 

Ky.—Black v. Bishop, 207 8 W.2d 22, 
806 Ky. 524. 

93. Miss—Cox v. Dempsey, 171 So. 
788, 177 Miss. *678. 

Pa.—Long v. Pennsylvania Truck 
Lines, *5 A.2d 224, 335 Pa. 236. 
Pallor# to drive close to enrb 
Whether failure of driver of truck 
which struck pedestrian to drive 
as close to right-hand curb as pos¬ 
sible, as required by ordinance, was 
proximate cause of plaintiff’s inju¬ 
ries, was held to be a question for 
jury.—Heibel v. Ahrens, Mo., 55 S. 
W.2d 473—Smart v. Raymond, Mo. 
App., 142 S.W 2d 100. 

M. U.8.—Rubin v. Schupp, C C.A. 
Cal., 127 F.2d 625. 

Minn.—Dux v. Rlngdahl, 235 N.W. 

383, 182 Minn. 611. 

95. Cal—Dleckmann v. Signorini, 
118 P.2d 310, 47 Cal.App.2d 481. 
98. U.S.—Herzig v. Swift & Co., 

C.C.A.N.Y., 154 F.2d 64. 

97. Foreseeability of Injury 

Mass.—Wheeler v. Darmochwat, 183 
N.E. ’55. 280 Mass 553. 

Miss.—Wheat v. Teclie Lines, 170 
So. 553, 181 Miss. 408. 

98. Ark.—Jones v. King, 204 S.W. 
2d 548, 211 Ark. 1084. 

Cal.—Hardin v. Sutherland, 289 P. 
900, 106 Cal.App. 473. 

99. Ga.—Farrar v. Farrar, 152 SE 
278, 41 Ga.App 120. 

Wash.—Harry v. Pratt, 285 P. 440, 
155 Wash. 6*52. 

Stopping for short interval 
Ky.—Turpin v. S rivner, 178 S.W.2d 
971, 297 Ky. 365 

Wash—Cunningham v. Dills, 145 P. 
2d 273, 19 Wash.2d 845—Thornton 
v. Eneroth, 30 P.2d 961, 177 Wash 

1. 

Sudden stopping* 

U.S.—Cram v. Eveloflf, CC.A.Mlnn., 
127 F.2d 486. 

Ark.—Clift v. Jordan, 178 SW.2d 
1009, 207 Ark. 6<6. 

Cal.—Elford v. Hillabrand, 146 P. 

2d 610, 63 Cal.App 2d 65. 

Ill.—Ritholz v. Yellow Cab Co., 60 
N.E.2d 114, 819 Ill.App. 647. 

Mo.—Bowman v. Moore, 167 S.W. 2d 
675, 237 Mo.App. 1163—Setzer v. 
Ulrich, App., 90 S W.2d 154. 

Neb.—O’Brien v. J. I. Case Co., 2 
N.W.2d 107, 140 Neb. 847. 

N. C.—Bechtler v. Bracken, 11 S.E. 2d 
721, 218 N.C. 515. 


S.C.—Beard v. Cabaniss, 164 S.E. 441, 
166 S.C. 173. 

1. N.H.—Labreque v. Childs, 55 A. 
2d 473. 

N.Y.—Szablewskl v Michael, 28 N.Y. 

■S.2d 163, 262 App Div 801 
42 CJ. p 1247 note 63, p 1256 note 61 
[b]. 

Negligently permitting vehicle to 
back 

N.J —Eastlack v. Mitten, 162 A. 5*51, 
109 N.J.Law 55'6. 

2. Ala—Leeper Cleaning & Dye ng 
Co v. McKinney, 161 So. 529, 230 
Ala. 462 

Cal —Thomson v. Bayless, 150 P.2d 
413, 24 Cal 2d 543. 

Ill.—Rhoden v. Peoria Creamery Co., 
278 111 App 452. 

Iowa—Schwind v. Gibson, 260 N.W. 

853. 220 Iowa 377. 

Injury to minor on sled 
lnd—Tabor v. Continental Bak ng 
Co, 38 N.E.2d 257, 110 Ind.App 
633. 

Obstructing view 

Whether stopping of passenger bus 
in front of school bus stopped to 
discharge passengers, thus compel¬ 
ling one of them to cross highway 
between buses and obstructing her 
view of automobile approaching 
from opposite direction, constituted 
a proximate contributing cause of 
her injury and death as result of 
being struck by such automobile, 
was for jury.—Morgan v. Carolina 
Coach Co., 36 S.E 2d 263, 225 N.C. 
C68. j 

3. Cal.—Kline v. Barkctt, 158 P.2d 
51, 68 Cal.App 2d 76G—Doane v. 
Smith, 147 P 2d 650, 63 Cal App 
2d 691—Williams v. McDowell, 89 
T.2d 155, 32 Cal App 2d 49—Flynn 
v. Bledsoe Co., 267 P. 887, 92 Cal. 
App. 145. 

Iowa—Smith v. rust, 6 N.W.2d 315, 
232 Iowa 1194. 

Mass.—Conrey v. Abramson, 2 N.E. 

2d 203, 294 Mass. 431. 

Minn.—Bartley v. Fritz, 285 N.W. 
484, 205 Minn. 192—Fleenor v. 

Rowley, 269 N.W. 370, 198 Minn. 
163, 

Mo—Clason v. Lenz, -61 S.W.2d 727, 
332 Mo. 1113—Proctor v. Jacob 
Ruppert, 159 SW.2d 328, 236 Mo. 
App. 684—Ridenhour v. Oklahoma 
Contracting Co., App., 45 S.W.2d 
108. 

Neb.—Huston v. Robinson, 13 N.W. 

2d 885. 144 Neb. 553. 

Ohio.—Mitchell v. Great Eastern 
Stages, 19 N.E.2d 910, 60 Ohio 
App. 144—Shaeffer-Weaver Co. f. 
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Mallonn, 186 N.E. 514, 45 Ohio 
App. 1. 

Tex—Lone Star Gas Co. v. Fouche, 
Civ.App., 190 S.W.2d 501. refused 
for want of merit—Tippit v. Goh- 
man, Civ.App, 146 S.W.2d 908, 
error dismissed, Judgment correct 
—Southern Ice & Utilities Co. v. 
Richardson, Civ.App., 60 S.W.2d 
308, reversed on other grounds 95 
S.W.2d 956, 128 Tex. 82. 

Vt—Ferrcn v. McMahon, 1 A.2d 726, 
110 Vt. 55. 

Wash—Swanson v. Gilpin, 169 P.2d 
356, 25 Wash.2d 147. 

Wis.—Weir v. Caffery, 18 N.W.2d 
327, 427 Wis 70—Gudcryon v. Wis¬ 
consin Tel. Co., 2 N W 2d 242, 240 
Wis. 215—Walker v. Kroger Gro¬ 
cery & Baking Co. 252 N.W. 721, 
214 Wis. '519, 92 A.L.R. 680. 

42 C.J. p 1247 note 68. 

Ambulance 

Ark—Healy & Roth v Balmat, 74 S. 
W.2d 242, 189 Ark. 442. 

Diagonal position or not parallel to 
curb 

Cal —Murphy v. St Claire Brewing 
Co. 107 P 2d 273, 41 Cal App.2d 
535. 

Mo—McCloskey v. Renne, 37 S W. 
2d 950, 225 Mo App 810. 

N.Y.—Olsen v. Jacklowitz, 11 N.Y S. 
2d 601, 256 App.Div. 1107, appeal 
denied. 

Double parking 

Ohio—Rubin v. Rainho Baking Co., 
App., 44 N.E.2d 483. 

Foreseeability of Injury 

Cal.—Reed v. City of San Diego, 
177 P 2d 21, 77 Cal.App.2d 860. 

Okl.—Cleveland v. Stanley, 9 P.2d 
10, 155 Okl. 272. 

Wash.—Swanson v. Gilpin, 169 P.2d 
356, 25 Wash.2d 147. 

Parking in middle of street 

Mo—Jackson v. City of Malden, 
App., 72 S.W.2d 850. 

Minor running from behind parked 
vehicle 

Cal.—Whelan v. Bigelow, 92 P.2d 
952, 33 Cal.App.2d 717 

Ill.—Stine v. Union Electric Co. of 
Illinois, 26 N.E.2d 433, 305 Ill.App. 
37. 

Injury to pedestrian from collision 
betwesn moving and parked vehi¬ 
cles 

Cal.—Takako Inal v. Ede, 139 P.2d 
76, 69 Cal.App.2d 549—Takako Inal 
v. Ede, 109 P.2d 400, 42 Cal.App. 
'2d 521. 

Mass-—Mair v. Whittemore Co., 194 
N.E. 92, 289 Mass. 261, 
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without lights or with improper lights, 4 or in park¬ 
ing the vehicle without taking precautions that it 
would not be put in motion. 6 

On the ofher hand, where there is no evidence 
on the issue, or where the evidence is not in sub¬ 
stantial conflict and reasonable minds may reach 
but one conclusion therefrom, the question whether 

Parking 1 on wrong* side of strset or 


highway 

Cal.—Knecht y. Lombardo, 91 P.2d 
917, 33 Cal App.2d 447. 

Ga—Hansberger Motor Transp. Co. 
v. Pate, 181 S.E. 796, 51 GaApp. 
877. 

Minn.—Edblad v. Brower, 227 NW. 
493, 178 Minn. 465. 

4. U.'S —Bos v. Richards, C.C.A.I11., 
71 F.2d 262. 

Ariz.—S. A. Gerrard Co. v. Couch, 
29 P 2d 151, 43 Ariz 57. 

Cal.—raulsen v. Spender, 177 P.2d 
597, 78 Cal.App 2d 268—Stephenson 
v. Phoenix Wood & Coal Co, 163 
P.2d 457, 71 Cal App 2d 788—Cars¬ 
well v. Pacific Greyhound Lines, 46 
P 2d 297, 7 Cal.App 2d 466 
Ga— Georgia Power Co v. Jones, 188 
SE 566. 54 GaApp 578. 

Ill—Wilson v Decatur Cartage Co.. 

39 N E 2d 379, 313 Ill App. 148. 
Ind.—Opple v. Ray, 195 N.E. 81, 208 
Ind. 450. • 

Iowa—Prewitt v. Rutherford, 30 N 
W.2d 141, 238 Iowa 1321—Johnson 
v. Overland Transp. Co., 288 N W. 
601, 227 Iowa 48/— Schwind v. 

Gibson, 260 N.W. 853, 220 Iowa 
377. 

Kan.—Towell v. Staley. 166 P 2d 699. 
161 Kan 127. 

Ky.—Lowery v. Hopkinsville Trans¬ 
fer Co., -61 S.W.2d 23, 249 Ky. 454. 
Mass.—Bresnahan v Proman. 43 N 
E.2d 336, 312 Mass. 97—Price v. 
Pearson, 16 NE.2d 855, 301 Mass 
260—Leveillee v. Wright, 15 N.E. 
2d 247, 300 Mass. 382. 

Minn —Anderson v. Johnson, 294 N 
W. 224, 208 Minn 373—Johnson v 
Sunshine Creamery Co., 274 N.W. 
404, 200 Minn. 428. 

Mo.—Taylor v. Silver King Oil & 
Gas Co., App., 203 S.W2d 147— 
McGrory v. Thurnau, App, 84 S.W. 
2d 147. 

Mont.—Ashley v. Safeway Stores, 47 
P.2d 53, 100 Mont. 312. 

N.H.—Everett v. Littleton Const. Co., 
46 A.2d 317, 94 N.II. 43—Brickell v. 
Boston & M. Transp. Co., 36 A.2d 
622, 93 N.H. 140—Putnam v. Bow¬ 
man, 195 A. 865, 89 N.H. 200. 

N.J.—Podolsky v. Sautter, 183 A. 

199, 102 N.J.Law 59*8. 

N.D.—Billingsley v. McCormick 
Transfer Co., 237 N.W. 714, >61 N. 
D. 184. 

Ohio.—-M&tz v. J. L. Curtis Cartage 
Co., 7 N.E.2d 220, 132 Ohio St. 


271—Darby v. Jarrett, 

8'58, 26 Ohio App. 194 

Okl.—Spicers, Inc., v. Rudd. 188 P. 
2d 692—Ross v. Gearm, 291 P. 534, 
145 Okl. 66. 

Pa.—Wolfe v. Beardsley, 53 A 2d 92 
—Kline v. Moyer, 191 A. 43, 325 
Pa 357, 111 A L.R. 406. 

S.C.—Jones v. American Fidelity & 
Cas. Co., 43 S.E 2d 355, 210 SO. 
470. 

Tenn.—Main St. Transfer & Storage 
Co. v. Smith, 63 S.W.2d 665, 16-6 
Tenn. 482. 

Tex.—Southwestern Greyhound Lines 
v. Wafer, Civ.App , 208 SW.2d 614, 
error refused, no reversible error 
—Bailey v. Walker, Civ App, 163 
S.W 2d 864, error refused—Parker 
v. Jakovich, Civ App., 115 SW.2d 
790. error dismissed 

Vt.—Johnson v. Cone, 28 A 2d 384, 
112 Vt. 459—Hunter v. Preston, 
166 A. 17, 105 Vt 327 

Va —Barry v. Tyler, 199 S.E. 496, 
171 Va 381. 

Wash—Todd v. Alexander, 294 P. 
545. 160 Wash 3. 

Wis—Bornemann v. Lusha, 266 N 
W. 789, 221 Wis. 359—Walker v 
Kroger Grocery & Baking Co. 252 
NW 721, 214 Wis. 519, 92 A L R. 
680. 

Failure to signal warning 

Pa.—Boor v Schreiber, 33 A.2d 648, 
152 Pa.Super 458. 

Parking in wrong position without 
lights 

Iowa—Trailer v. Schelm, 288 N.W. 
865. 227 Iowa 780. 

Mo—McLarney v. Cary, App., 98 S 
W.2d 144. 

5. Wash.—Bronk v Davenny, 171 P. 
2d 237, 25 Wash 2d 443. 

leaving ignition turned on or key 
in ignition 

D.C.—Schoif v. R. W. Claxton, Inc., 
144 F.2d 532, 79 U.S.App.D.C. 207. 

Ill.—Moran v. Borden Co., 33 N.E.2d 
16'6, 309 Ill App. 391. 

N.H.—Barlow v. Verrill, 183 A. 857, 
88 N.H. 25, 104 A.L.R. 1126. 

SC.—Pfaehler v. Ten Cent Taxi Co, 
18 S.E 2d 331, 198 S.C. 476. 

! parking on incline 

Mass.—Fone v. Elloian, 7 N.E.2d 737, 
297 Mass. 139. 

Minn.—Guild v. Miller, 271 N.W. 332, 
199 Minn. 141. 

Tenn.—Garis v. Eberling, 71 S.W. 2d 
215, 18 Tenn.App. 1. 
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Wash.—Elliott v. Seattle Chain & 
Mfg. Co., 251 P. 117, 141 Wash. 
157. 

6. Mo.—Smith v. SledhofC, 209 S.W. 
2d 233 

Tex.—Baughn v. Platt, 72 S.W. 2d 
580, 123 Tex. 486 
Injury from explosion of lime 
Evidence that injurv to Infant 
from explosion of unslaked lime 
which fell from defendant's truck 
on highway and whirh the infant 
placed in a pail of damp earth was a 
proximate result of the driving of 
defendant’s truck overloaded with 
lime upon the highway was held in¬ 
sufficient for jury, since the result 
was so remote and unliki ly that 
defendant was under no duty to an¬ 
ticipate its existence.- -Leoni v. 
Rein hard, 194 A 490, 327 Pa. 391. 

7. Defective brakes 

Or.—Bogart v. Cohen-Anderson Mo¬ 
tor Co., 98 P.2d 720, 164 Or 233. 
Defective steering gear 
Neb—In re O’Byrne’s Estate, 277 N. 
W. 74, 133 Neb. 750. 

8. Wash —Ferguson v. City of Se¬ 
attle, 176 P 2d 445, 27 Wash 2d 
55 

U.S—Warren v. ITnlnes, C C A.N. 
J, 126 F 2d 160, certiorari denied 
62 S Ct. 1279, 316 U S. 688. 86 L Ed. 
1760 

Iowa—Mowrey v. Schulz, 296 NW. 
822, 230 Iowa 102. 

Md—Madge v. Fabrizio, 20 A.2d 172, 
179 Md 517 

Tenn—Nichols v Smith, 111 S.W.2d 
911, 21 Tenn App 478. 

Tex—Thurmond v. Pepper, Civ.App., 
119 S W 2d 900, error dismissed— 
Ramin v. Cosio. Civ.App, 85 SW. 
2d 802, certificate dismissed 79 S 
W 2d 617, 124 Tex. 471. 

Injury to child on sled 
Minn—Draxton v. Katzmarek, 280 
N.W. 288, 203 Minn. 161. 
injury to person on foot 

(1) In general 

Ky.—Whalen's Adm'x v. Sundell, 199 
S.W.2d 42*6, 303 Ky. 752. 

Tenn.—Nichols v. Smith, 111 S.W.2d 
911, 21 Tenn.App. 478. 

Wash.—Paddock v. Tone, 172 P.2d 
481, 25 Wash. 2d 940. 

W.Va. —Fleming v. McMillan, 26 S. 
E.2d 8, 125 W.Va. 3*56. 

(2) Child. 

Mo.—Jacobson ▼. Bella, App., 282 
S.W. 161. 


the specific act of negligence charged was a proxi¬ 
mate cause of the injury is one of law for the 
court.® Under such circumstances, particular ques¬ 
tions have been held to be questions of law, such 
as defendant’s negligence in operating or permit¬ 
ting the operation of a motor vehicle in a defective 
condition 7 or without proper lights ; 8 operating the 
motor vehicle at an excessive speed; 9 failure to 

159 N.E. 
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keep a proper lookout; 10 failure to signal or to 
give proper warning; 11 driving on the wrong side 
of the street or highway ; 12 stopping the motor ve¬ 
hicle; 12 or in parking the motor vehicle 14 without 
proper lights. 16 

(3) Of Plaintiff 

(a) In general 

(b) Specific acts of negligence 
(a) In General 

Whether the plaintiff's contributory negligence was 
a proximate cause of his Injuries Is a question of fact 
for the determination of the Jury or other trier of the 
facts where the evidence Is conflicting or Is such that 
reasonable men may differ In their conclusions there- • 
from. 

Where there is a conflict in the evidence, or 
where the evidence is such that reasonable men 


may differ in their conclusions therefrom, the ques¬ 
tion whether the injuries which were allegedly sus¬ 
tained in a motor vehicle accident and for which 
recovery is sought were proximately caused by 
plaintiff’s contributory negligence 16 such as wheth¬ 
er the injuries were caused by plaintiff’s failure to 
comply with motor vehicle or traffic laws, 17 and 
disputed questions material to the issue of contrib¬ 
utory negligence, 16 are questions of fact for the 
determination 6f the jury or other trier of the facts. 
Accordingly, under conflicting evidence or evi¬ 
dence subject to different inferences, it is a ques¬ 
tion of fact for the jury whether plaintiff’s negli¬ 
gence was a proximate cause of his injuries where 
plaintiff was injured while operating a motor ve¬ 
hicle which collided with another motor vehicle 
tra\eling in the same or opposite direction on the 
same street or highway, 19 with another motor ve- 


N.C.—Fox v. Barlow, 17S S.E. 43, 206 
N.C. 66. | 

Ohio.—Dunn v. Curran, 29 N.E.2d 
219, 66 Ohio App. 99. 

1& Mo—Miller v. Wilson, App., 288 
S.W. 997. 

Wis.—Neuser ▼. Thelen. 244 N.W. 
801, 209 Wifl. 262, followed In 244 
N.W. 804, 209 Wis. 271. 

Falling asleep 

Action of motorist in becoming- 
drowsy and falling asleep while op¬ 
erating automobile, thereby losing 
control of automobile resulting in 
Its running off the road and over¬ 
turning, was, as a matter of law, 
the proximate cause of injury sus¬ 
tained by guest in the accident — 
Tennes v. Tonnes, 60 N.E.2d 132, 320 
Ill.App. 19. 

11. Cal.—Petersen v. Lewis, 42 P. 
2d 311, 2 Cal.2d 569. 

12. U.S.—Texas Co. v. Hood. C.C.A. 
Tex., 361 F.2d 618. certiorari de¬ 
nied 68 S.Ct. 206, 332 US 829, 92 
L.Ed. — —Warren v Haines, C. 
CAN.J., 126 F.2d 160, certiorari 
denied 62 S.Ct. 1279, 316 U.S. 688, 
86 L.Ed. 1760. 

Conn.—Mott v. Hillman, 62 A.2d 861. 
Ky.—Thronton v. Phillips, 90 S.W. 

2d 347, 26*2 Ky. 346. 

Mo.—Borrini v. Pevely Dairy Co., 
App., 183 S.W.2d 839. 

S.C.—Leek v. New South Express 
Lines, 7 S.E.2d 459, 192 SC. 527. 

IS. Wis.—Cole v. Phephles, * N.W. 
2d 755, 241 Wis. 166. 

Sudden stopping 

Ky.—Couch's Adm’r v. Black, 190 
S.W.2d 681, 301 Ky. 24. 

14. Ky.—Suter's Adm’r v. Ken¬ 
tucky Power A Light Co., 76 S.W. 
2d 29, 256 Ky. 856. 

Double parking 

Cal.—Newman v. Steuernagel, 40 P. 
2d 925, 4 Cal.App.2d 185. 


Parking on wrong aide of etreet or 
highway 

Md.—Dallas v. Diegal, 41 A.2d 161, 
184 Md. 372. 

15. Blinding llghte 

Miss —Simon v. Dixie Greyhound 
Lines, 176 So. 160, 179 Miss. 568. 

16. U.S.—Dyess v. W. W. Clyde & 
Co, CC.AUtah, 132 F 2d 972. 

Ala—McPherson v. Martin, 174 So. 
791, 234 Ala. 244—McCaleb v. Reed, 
144 So 28, 225 Ala 564. 

Cal—Mize v. Davy, 165 P.2d 26, 72 
Cal App 2d 607—Elford v. Ililta- 
brand, 146 P.2d ‘510, 63 Cal.App 2d 
65—Long v. Bevers, 58 F.2d 1295, 
15 Cal.App.2d 47—-Smith v. Roths¬ 
child, 39 P.2d 464, 3 Cal.App 2d 
273—Morales v. L. W. Rlinn Lum¬ 
ber Co., 33 P.2d 16, 139 Cal.App. 
53. 

Colo.—Fey v. Parrish, 174 P.2d 345, 
115 Colo. 363. 

Ga—Farrar v. Farrar, 152 S E. 278, 
41 GaApp. 120. 

Kan —Baker v. Western Cas. & Sur. 
Co., 190 P.2d 850, 164 Kan 376— 
Mulich v. Graham Ship By Truck 
Co., 174 P.2d 98. 162 Kan. 61. 

Me.—Campbell v. Langdo, 28 A.2d 
311, 139 Me. 188. 

Md.—Ausherman v. Frisch, 163 A. 
852, 164 Md. 78. 

Mich —Diederichs v. Duke, 207 N.W. 
874, 234 Mich. 136. 

Miss.—Friedman v. Allen, 118 So. 
828, 152 Miss. 877. 

Mo.—Lewis v. St, Louis Independ¬ 
ent Packing Co., 3 S.W.2d '244— 
Wheeler v. Breeding, App., 109 8. 
W.2d 1237. 

N.H.—MacDonald v. Appleyard, 63 A. 
2d 434. . 

N.J.—Claypoole v. Motor Finance 
Corporation, 15 A.2d 794, 125 N.J. 
Law 440. 

N.C.—Liske v. Walton, 153 S.E. 8IS, 
198 N.C. 741. 


Pa.—Johannes v. Shumway, 22 A.2d 
650, 343 Pa. 326—Winner v. Green- 
leaf, Com.Pl., 63 Montg.Co. 94. 

S.C.—Flowers v. South Carolina 
State Highway Dept., 34 S.E.2d 
769, 206 SC. 454—Munn v. Price, 
165 S.E. 777, 167 S.C. 98. 

Tcnn.—Ledford v. Southeastern Mo¬ 
tor Truck Lines, App, 200 S.W.2d 
981—Duling v. Burnett, 124 S.W. 
2d 29i. 22 Tenn.App. 522—Norvell 
& Wallace- ▼. Lester, 14 Tenn.App. 
62. 

Tex—Thurman v. Chandler, 81 S.W. 

2d 489, 125 Tex. 34. 

42C.J p 1241 note 75. 

17. Ala—McCaleb v. Reed, 144 So. 
28, 225 Ala. 564 

Md.—Miles v. -State, for Use of Wist- 
ling, 198 A. 724. 174 Md. 292. 

Mass.—Olay v. Pope & Cottle Co., 
172 NE 880, 273 Mass. 40. 

N.Y.—Tyne v. B. F. Goodrich Co, 
297 N.Y S. 425, '262 App.Div. 24. 
N.D.—Pagerlund v. Jensen, 24 N.W. 

2d 815, 74 N.D. 766. 

Ohio.—Cailey v. Hutzel, 79 N.E.2d 
383, 82 Ohio App. 117, 

Tenn —Sutherland v. Keene, App., 
203 S.W.2d 917. 

18. Whether signal was heard 

Cal.—Lucas v. City of Los Angeles, 
75 P.2d 599. 10 Cal.2d 476. 

19. Ill.—Hopflnger v. O’Banion, 73 
N.E.2d 145, 331 Ill.App. 302. 

Ky.—Hogge v. Anchor Motor Freight 
of Delaware, 126 S.W.2d 877, 277 
Ky. 460. 

Me.—Willwerth v. Freeman, 186 A. 
428, 134 Me. 499. 

Mass.—Hubbard v. Conti, 75 N.E.2d 
639, 321 Mass. 743—Monaghan v. 
Keith Oil Corporation, 183 N.B. 
252, 281 Mass. 129. 

N.C.—Smith v. Carolina Coach Co.* 
199 S.E. 90, 214 N.C. 814. 

Ohio.—Cailey v. Hutzel, 79 NJBLSd 
883, 88 Ohio App. 117, 
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hide crossing at an intersection of streets or high¬ 
ways, 20 or with a stationary motor vehicle ; 21 
where plaintiff was injured while a guest or pas¬ 
senger in the motor vehicle operated by defend¬ 
ant; 22 where plaintiff was injured while a guest 
or passenger in the motor vehicle struck by defend¬ 
ant's vehicle; 23 where plaintiff was injured while 
on a horse-drawn vehicle 24 or on a bicycle; 25 or 


where plaintiff was injured while on foot 20 

Where there is no evidence of plaintiffs negli¬ 
gence as the proximate cause of his injury, or 
where the evidence thereof is not substantially con¬ 
flicting and reasonable minds may reach but one 
conclusion therefrom, the question whether plain¬ 
tiff’s negligence was the proximate cause of his in¬ 
jury is a question of law for the court. 27 


Okl.—'Shablno v. Dolese Bros. Co., 
49 P.2d 686. 174 Okl 69 

Wash—Farmer v. School Dlst. No. 
214, King County, 17 P.2d 899, 171 
Wash. 278 

Wis.—Leisch v. Tigcrton Lumber 
Co., 27 N.W.2d 367, 250 Wis. 463 

Motorcyclist 

Cal —Gunter v. Claggett, 151 P.2d 
271, 65 Cal.App.2d 636. 

80. Cal.—Mize v. Davy, 165 P 2d 
26, 72 Cal.App 2d 607—Lubenko v 
San Joaquin Baking Co.. 31 P 2d 
1053, 138 CalApp. 127—Pascoe v. 
Payne, 12 P.2d 1091, 121 CalApp. 
528. 

Ill —Rose v. Meyer, 25 N.E 2d 413, 
303 Ill.App 365. 

Ind.—Oliver v. Coffman, 45 N E.2d 
351, 112 Ind.App. 507 

Iowa.—Short v. Powell, 291 NW 
40-6, 228 Iowa 333 

Kan.—.Tones v McCullough, 83 P 
2d 669. 148 Kan 561. 

Mich—Sovmour v Carr, 11 N W 2d 
344, 307 Mich 109 

Minn—Leitner v Pacific Gamble 
Robinson Co.. 26 N W 2d 228 223 

Minn. 260—Kistow v Von Berg, 
300 N.W. 444, 211 Minn 150 

Mo—Smithers v Barker, 111 S W 2d 
47. 341 Mo 1017. 

N.M.—Williams v. Haas. 189 P 2d 
632—Chavez v. Worley, 152 P.2d 
393, 48 N M. 449 

Ohio —IVsta v. Ruf, App, 48 N.E 2d 
■876. 

Term —Sutherland v. Keen«, App., 
203 SW.2d 917—Walters v Staton, 
111 S.W 2d 381, 21 Ti'iui App 401 

Tex—Polasek v. Gaipes Bros., Civ. 
App., 185 S.W.2d 609, error refused 
—Moncada v. Snyder, Civ App , 129 
S.W 2d 817, affirmed 152 S W.2d 
1077. 137 Tex 112. 

Utah—Hess v. Robinson, 163 P.2d 
510, 109 Utah 60 

Vt.—Fletcher v. White, 45 A.2d 569. 
114 Vt 377—Skoll v. Cushman, 13 
A.2d 180, 111 Vt. 160. 

Va.—Doss v. Rader, 46 S.E.2d 434, 
187 Va. 231. 

W.Va.—Vaughan v. Oates, 37 S.E 2d 
479, 128 W.Va. 554. 

42 C.J. p 1264 note 75. 

Motoreyolist 

U.S. —Van House v. Acorn Steel Co., 
D.C.Pa., 58 F.Supp. 990, affirmed, C. 
C.A., 144 F.2d ‘204. 

21. Cal.—45hriver ▼. Silva, 151 P. 
2d 528, 66 Cal.App.2d 768. 


Ga—Georgia Power Co. v. Jones, 188 
S E 566, 54 Ga.App. 578. 

Ill.—Mcng v. Lucash, *69 N.E 2d 367, 
329 Ill.App. 512. 

N.J.—Steher v. Malanka, 182 A 890, 
14 N.JMisc. 141, affirmed 189 A. 
373, 117 N.J.Law 444—Hayes v. 
Malanka, 182 A. 890, 14 N.J.Misc. 
141, affirmed 189 A. 373, 117 N.J. 
Law 443. 

Pa—Cormiean v. Menke, 159 A. 36, 
306 Pa 156. 

Tenn —Virginia Ave Coal Co. v. 
Bailey, 205 S.W 2d 11, 185 Tenn. 
212 

22 . it.S —Crowell v. M. R & R. 
Trucking Co, C C A Fla., 157 F. 
2d 963—Robins v. Pitcairn, C.C.A. 
Ill , 12i F 2d 734 

Del —Elliott v. Camper, 194 A. 130, 
8 WW.llarr 504. 

Fla--Ward v. Stanley, 178 So 398, 
130 Fla 642 

La—Adams v. Morgan, App. 173 
So. 540, rehearing denied 174 So 
157. 

Mass—Haines v Chereskic, 16 N.E. 

2d 680, 301 Mass 112 
Or-—Koskl v Anderson, 71 F 2d 1009, 
157 Or. 349. 

23. SC—Daniel V Tower Trucking 
Co., 32 SE.2d 5. 205 S.C. 333. 

24. Colo—Rosenbaum v. Fueller, 
123 P. 64 8, 52 Colo. 638. 

Injury to wagon and team 
Tex.—Ileadntrcam v. Alangum, Civ. 
App., 174 SWIM 496. 

25. Mich—Blundell v Wooley, 219 
NW 651, 243 Mich. 3—Reed v. 
Martin. 125 N W. 61, 160 Mich 253 

NJ,—Hnmmei sma v. Smith, 165 A. 

555, 110 N J.Law 523. 

SC—Murray v Martin, 199 S.E. 301, 
188 SC 334. 

Tenn—Holt v Walsh, 174 S W.2d 
657, 180 Tenn. 307. 

26. Cal —Fuentes v. Ling, 130 I\2d 
121, 21 Cal.2d 59—Genola v. Bar¬ 
nett, 93 P.2d 109, 14 Cal.2d 217— 
Johnson v. Jow, 46 P.2d 800, 8 
Cal.App.2d 12*6. 

Conn.—Caplan v. Arndt. 196 A. 631. 
123 Conn. 585, 119 A L R. 1037— 
Puza v. Hamway, 193 A. 776, 123 
Conn. 205. 

Fla.—Brandt v. Dodd, 8 So.2d 471, 
150 Fla. G35. 

Ga.—American Bakeries Co. v. John¬ 
son, .200 S.E. 485, 59 Ga.App. 150. 
Ill.—Schneff v. Mirring, 69 N.E.2d 
352, 329 Ill.App. 511—Derango v. 
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Rubin, 34 N.E.2d 719, 310 Ill.App 
536. 

Ind.—King v. Ransburg, 39 N E 2d‘ 
822, 111 Ind.App. 523, rehearing de¬ 
nied 40 N.E.2d 999, 111 Ind App. 
523. 

Ky.—Heskamp v. Bradshaw's Adm'r, 
172 S W 2d 447, 294 Ky. 618. 

Md.—Thursby v. O'Rourke, 23 A.2d' 
656, 180 Md 223. 

Mich.—Haszczyn v. Detroit Creamery 
Co, 275 NW. 211, 281 Mich. 467. 

Miss—Brand v. Tinmn, 200 So. 688» 
190 Miss 412. 

Nev—Styris v. Folk, 146 P.2d 782, 
62 Nov. 208. 

N.C—Poplin v. Adickes, 166 S E. 908, 
203 N.C. 726 

Ohio —Betras v. O M. McKelvey 
Co. 76 N.E 2d 280, 148 Ohio St. 
523. 

Pa—Taneredi v M. Buten & Sons, 
38 A 2d 55, 3G0 Pa 35. 

S O.—Crouch v Cudd, 155 S.E. 136, 
158 *S C 1. 

Tex—Merritt v. Phcemx Refining 
Co.. Civ App, 103 S W 2d 415—Cor¬ 
pus Juris quoted In Spears Dairy 
v Bolm*r, Civ.App., 54 S.W 2d 872, 
87-6. 

Wis—Ford v. Werlh. 221 N.W. 729, 
197 Wis 211. 

42 C J. P 1267 note 12. 

Person alighting from bus or street 

car 

Ga- Sanders v. Sisk, 23 S E 2d 503, 
68 G.i \pp 572 

Tenn — Till any v Shipley, 161 S.W. 
2d 373, 25 Tenn App 539. 

Child 

Ind—Pfistercr v. Key, 33 N.E 2d 380, 
218 Ind 521. 

N II —Humphreys v. Ash, 6 A 2d 436, 
90 NH 223. 

N J —Sakos v. Byers, 169 A. 705, 
112 N .T Law -256. 

Va - Edgerion v. Norfolk Southern 
Bus Corp, 47 S E 2d 409, 187 Va. 
642. 

Wis—Kealty v. Sponholz, 227 N.W. 
247, 200 Wis. 80. 

27. Ala.—Christ v. Spizman, App., 
35 So.2d 568. 

Ky—State Highway Commission v. 
Hall, 119 SW.2d 666, 274 Ky. 586. 

Ohio —Bush v. Harvey Transfer Co., 
67 N.E.2d 851, 146 Ohio St. 667— 
Solomon v. Mote, App., 49 N.E.2d 
703. 

Tex.—Burton v. Billingsly, Civ.App., 
129 S.W.2d 439, error refused. 



I 522 


MOTOR VEHICLES 


61 C.J.S. 


(b) Specific Acts of Negligence 

On conflicting evidence or where different Inferences 
may reasonably be drawn therefrom, the question 
whether the plaintiff’s specific acts of negligence con¬ 
tributed to his Injury la one of fact. 

Where a specific act of negligence on the part 
of plaintiff is contended to have caused or contrib¬ 
uted to the accident, and the evidence is conflicting 
or subject to different reasonable inferences, it is 


a question of fact for the determination of the jury 
whether the proximate cause of plaintiff’s injury 
was his own specific act of negligence, 28 such as 
plaintiff’s negligence in riding in or operating a ve¬ 
hicle in a defective condition 29 or without proper 
lights; 30 operating the vehicle at an excessive 
speed 31 or riding in a vehicle operated by another 
at an excessive speed ; 32 failure to look or to main¬ 
tain a proper lookout ; 33 failure to signal or to give 


Child coasting on sled 

Znd.—Tabor v. Continental Raking 
Co., 38 N.E.2d 257, 110 Ind.App. 
633. 

98. Ill.—Melton v. Heaton, 50 N.E. 
2d 117, 320 Ill.App. 178. 

Va. —Doss v. Rader, 4<6 S.E.2d 434, 
187 Va. 231. 

Position of damaged property 

Whether plaintiff's violation of a 
city ordinance by placing a gaso¬ 
line pump on the sidewalk was the 
proximate cause of damage to the 
pump from being struck by an au¬ 
tomobile was a question for the jury. 
—Schindler v. Kappler, 133 N.E. 519, 
77 Ind.App. 385. 

Use of soales after damage 

Petition by grain company for 
damages, which alleged that its 
scales were thrown out of adjust¬ 
ment by defendants’ driver improp¬ 
erly driving truck across scale plal- 
form at an angle, presented question 
for the jury whether plaintiff com¬ 
pany, in continuing to use scale, was 
guilty of contributory negligence 
constituting an efllcient intervening 
cause.—Atherton v. Goodwin, 180 P. 
2d 296, 163 Kan. 22. 

99. Absence of rear-view mirror 
Or.—Kuehl v. Hamilton. 297 P. 1043, 

136 Or. 240. 

Curtain, over window 
Cal—Roselle v. Beach, 125 P.2d 77, 
51 Cal.App.2d 579. 

Defective brakes 

Cal.—Astone v. Oldfield, 155 P.2d 398, 
67 Cal.App 2d 702. 

Mo.—Welsm&n v. Arrow Trucking 
Co., App., 176 S.W 2d 37. 

Defeotive tire 

Mass.—Seymour v. Dunville, 164 N. 

E. 79. 265 Mass. 78. 

Obstructed windshield 
Mich.—Strong v. Kittenger, 1 NW. 
2d 479, 300 Mich. 126. 

30. Cal.—Mahar v. Mackay, 132 P. 

2d 42, 55 Cal.App 2d 869. 

Ill. —Skamenca v. Reeser, 13 N.E. 2d 
668, 294 Ill.App. 216. 

Iowa.—Hansen v. Kemmlsh, 208 N. 
W. 277, 201 Iowa 1008, 45 A.LR. 
498. 

Ky.—Fry & Kaln v. Keen, 59 S.W. 
2d 8, 248 Ky. 548. 

Mass.—Price v. Pearson, 16 N.E.2d 
855, 301 Mass. 260. 

Minn.—Whits v. Cochrane, >249 N.W. 


328, 189 Minn. 300—Krinke v. Cra¬ 
mer, 246 N.W. 376, 187 Minn. 595— 
Ilarrsch v. Rrellien, 232 N.W. 710, 
181 Minn. 400. 

Miss—Harper v. Wilson, 140 So 
693, 163 Miss. 199. 

Or.—Kiddle v. Schnltzer, 117 P.2d 
983, 167 Or. 316. 

S.D.—Dwyer v. Peters, 236 N.W. 301, 
58 SD 357. 

42 C J. p 1263 note 43 [a]. 

Bicycle 

Cal.—Joseph v. Vogt, 95 P 2d 947, 35 
Cal App 2d 439. 

Tdnho—Maier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Idaho 
642 

Ind.—Bechstein v. Sayler, 179 N.E. 

581, 93 lnd App G86 
Md —Miles v. Stall*, for Use of Wist- 
llng, 198 A. 724. 174 Md 292 
Mass --Butler v. Curran, 18 N E 2d 
340, 302 Mass. 1. 

Mich—ErlzhischofT v Smith, -282 N. 
W. 159, 286 Mich 306—Brown v. 
Tanner, 274 N.W 744, 281 Mich. 
150. 

N.Y.—Viscardo v Calloway, 236 N.Y. 

S. 249, 227 App Div. 672 

Wash.—Everest v.‘ Rlecken, 174 P. 
2d 762. 

Horse-drawn vehicle 

Idaho—Tendoy v. West, 9 P.2d 1026, 
51 Tdaho 679. 

Mo—Knehel v. Poese, App., 153 S. 
W 2d 844. 

Ohio—Miller v. Schneider, App, 40 
N.E 2d 219 

Tex—Jones Pine Bread Co v. Cook, 
Civ.App., 154 S W 2d 889. 

42 C J. p 1-267 note 2 Lb]. 

Motorcycle 

Mass —Kzeowski v. Johnowicz, 192 
N.E. 6, 287 Mass 441. 

Ohio —Page v. Neiland, 178 N.E. 710, 
40 Ohio App 141. 

Sled 

Wash —Fabbio v. Diesel Oil Sales 
Co, 95 P.2d 788, 1 Wash 2d 234. 

31. U.S.—Blaszyk v. Eastern Auto 
Forwarding Co., C.C.A N.Y., 134 F. 
2d <600. 

Ark.—Blakeley & Son v. Jones, 57 S. 

W 2d 1032, 186 Ark. 1169. 

Cal.—Bauer v. Davis, 111 P.2d 715, 
43 Cal.App.2d 764—Smith v. 
Schwartz, 96 P.2d 816, 35 Cal.App. 
2d 659—Theren v. Hodorowicz, 62 

T. 2d 749, 17 Cal.App.2d 653—Pas- 
coe v. Payne, 12 p.2d 1091, 134 
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Cal App. 628—Skaggs v. Wiley, 292 
P. 132, 108 Cal App. 429—Skaggs 
v. Wiley, 292 P. 132, 308 Cal.App. 
429. 

Colo.—Drake v. Hodges, 161 P.2d 338, 
114 Colo. 10. 

Ill.—Mortvedt v. Western Austin 
Co., 60 N.E.2d 764, 320 Ill.App. 
337. 

Iowa.—McIntyre v. O B. West Co, 
281 N.W. 353, 225 Iowa 739. 

Ky.—Fry & Kaln v. Keen, 69 S.W.2d 
3, -248 Ky. 548. 

Mich.—Socony Vacuum Oil Co v. 
Marvin, 21 N.W.2d 841, 313 Mich. 
528—Transcontinental Ins Co v. 
Daniels, 254 N.W. 205, 266 Mich. 
562. 

Minn —Duffey v. Curtis, 258 N.W. 

744, 193 Minn. 338. 

Mo —Larsen v. Webb, 58 S.W.2d 967, 
332 Mo. 370, 90 A L R 67. 

N.II—Judd v. Tcrkins. 138 A. 812, 
83 N II 39. 

Ohio—Schaar v. Blosser, App, 35 N 
E 2d 84'6—Transcontinental Car 
Forwarding Co. v. Sladden, 195 N. 
E. 256, 49 Ohio App. 53. 

S.C.—Fann v. State Highway Depart¬ 
ment. 165 S.E. 785. 1G7 SC. 84. 
Tex.—Gonzales v Orsak, Civ.App., 
205 S.W.2d 793—Akers v. Epper¬ 
son, Civ.App., 172 SW.2d 612, cer¬ 
tified question answered 171 S.W. 
2d 483, 141 Tex. 180, 166 A.LR. 
1028—Rankin v. Joe D. Hughes, 
Inc., Civ App., 161 S W.2d 883, er¬ 
ror refused—Eizenman v. Jaynes, 
Civ.App , 33 S.W.2d 254—Herman 
Hale Lumber Co. v. Reiser, Civ. 
App., 30 S.W.2d 409, affirmed, Com. 
App., Belser v. Herman Hale Lum¬ 
ber Co., 41 S,W.2d 208—White v. 
Beaumont Implement Co., Civ.App., 
21 S.W.2d 569. 

Va.—Doss v. Rader, 46 S.E.2d 484, 
187 Va. 231. 

Wis.—Mader v. Boehm, 250 N.W. 854, 
213 Wis 55, followed in 250 N.W. 
856, *213 Wis. 62. 

42 C.J. p 1263 note 49. 

Bloyole 

Mich.—Swift v. Kenbeek, 286 N.W. 

658, 289 Mich. 391. 

Motorcycle 

Mass.—Bogert v. Thompson, 166 N. 
E. 884, 260 Mass. 206. 

38. S.D.—Lapp v. J. Lauesen & Co., 
293 N.W. 586, 67 S.D. 411. 

33. U.S,—Lucas v. Interstate Motor 
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proper warning; 84 turning or changing the course 
of the vehicle; 86 failing to stop the vehicle 86 or 
to yield the right of way; 87 operating the vehicle 
on the wrong side of the street or highway 88 or not 
keeping it near to the edge of the street or high¬ 


way ; 89 towing a vehicle of excessive weight ; 40 op¬ 
erating or occupying an overcrowded vehicle or 
one carrying an illegal number of persons; 41 as¬ 
suming a dangerous position in or on the vehicle ; 42 


Freight System, CC.A.Wis. t 115 P. 
2d 602. 

Ark.—Blakeley & Son v. Jones, 57 S. 

W.2d 1032, 18>6 Ark. 1169 
Cal.—Bauer v. Davis, 111 P.2d 716, 
43 Cal.App 2d 764. 

Colo.—Denver Equipment Co v. 

Newell, 169 P.2d 174, 115 Colo. 23. 
DC.—Shu v. Basinger, Mun.App., 57 
A.2d <295. 

Iowa.—Goldapp v. Core, 19 NW.2d 
673, 236 Iowa 648--Burbridge v. 
Briggs. 15 N.W.2d 909, 235 Iowa 
12 . 

Minn.—Butcher v. Tomczik, 273 N.W. 

706, 200 Minn. 262. 

Ohio.—Solomon v. Mote, App, 49 N. 
E 2d 703 

Pa.—Grimes v. Yellow Cab Co., 25 A. 

2d 294, 344 Ta. 298. 

Tenn—Ledford v. Southeastern Mo¬ 
tor Truck Lines, App., 200 S.W.2d 
981 

Va.—Doss v. Rader, 46 SE2d 434, 
187 Va. 231. 

Guest or passenger in vehicle 

(1) In general—Potter v. Potter, 
272 N.W. 34, 224 Wis. 251. 

(2) Guest or passenger going to 
sleep. 

U.S.—Pagenkamp v. Devillez, C.C A. 
Ill., 80 F.2d 485. 

Ill.—Barmann v. MeConachie, 6 N.E 
2d 918, 289 Ill App 196. 

Or.—Smith v. Williams, 178 P 2d 
710, 180 Or 626, 173 ALR 1220 
Tenn.—Chickasaw Wood Products 
Co. V. Lttne, 125 S.W.2d 164, 22 
Tenn App. 696. 

Pedestrian. 

(1) In general. 

Cal—Douglas v. Hoff, 185 P 2d 607, 
82 Cal.App 2d 82. 

Ind—Dulin v. Long, 54 N.E.2d 652, 
115 Ind.App. 94. 

Mo.—Frees v. Hosack, App., 119 S. 
W.2d 460. 

Tenn—Tri-State Transit Co. of Lou¬ 
isiana v. Duffey, 173 S.W.2d 706, 
27 Tenn App 731. 

Tex.—Norris Bros. v. Mattlnson, Civ. 
App, 145 S.W.2d 204. 

(2) Child.—Connell v. Petri, Fla., 
30 So.2d 92-2. 

Person alighting from bus or street, 
oar 

Md —Feldser v. Beeman, 4 A 2d 750, 
17-6 Md. 377, 123 A.L.R. 786. 
R.I.—Walling v. Jenks, 6 A.2d 540, 
62 R.I. 424. 

84. Cal.—Uribe v. McCorkle, 146 P. 
2d 22, 63 Cal.App.2d 61—Hardin v. 
Sutherland, 269 P. 900, 106 Cal. 
App. 473. 


Ill.—Warneke v. Torstenson, 26 N.E. 

2d 675, 304 Ill.App. 597. 

Iowa.—Sexauer v. Dunlap, 222 N.W. 

420, 207 Iowa 1018. 

Mass —O’Brien v. Guiterman, 152 N. 

E 883, 256 Mass 560. 

Mich—Stahl v. Bell, 267 N.W. 779, 
276 Mich. 37. 

Minn.—.Spencer v. Johnson, 281 N.W. 
879, 203 Minn. 402—Hansen v. Lar¬ 
son, 245 N.W. 835, 187 Minn. 389. 
N.H.—Judd v. Perkins, 138 A. 312, 
83 N.H. 39. J 

N.C.—Brown v. Southern Paper 
Products Co., 24 S.E.2d 334, 222 
NC. 626. 

Ohio.—Gould v. Youngstown Munic¬ 
ipal Ry. Co., 28 N.E.2d 939, 64 Ohio 
App. 385. 

Tex —Porter v. Polls, Civ.App., 169 
S.W.2d 216, error refused. 

Wash —Haines v. Pinney, 18 P.2d 
496, 171 Wash 568. 

Motorcyolist 

Towa—Fischer v Stemlmuer, 10 N. 
W.2d 649, 233 Iowa 777. 

35. Cal —Dieckrnann v. Signorini, 
118 P.2d 319, 47 Cal.App 2d 481 

Me—Tibbetts v. Harbach, 198 A. 610, 
135 Me 397. 

Minn.—'Spencer v. Johnson, 281 N.W. 

879, 203 Minn. 402. 

Miss.—Delta Cotton Oil Co v. Elli¬ 
ott. 172 So. 737, 179 Miss. 200, sug¬ 
gestion of error overruled 174 So. 
550, 179 Miss. 200. 

N.H.—Boston v. B. & M. Super Serv¬ 
ice, 20 A.2d 633, 91 N.II. 392. 

N J.—Lipsclntz v. New York & New 
Jersey Produce Corporation, 168 A. 
390, 111 N J.Law 392. 

Okl—Milam v. Hood, '60 P.2d 769, 
177 Okl. 470. 

Pa—Wart a v. Swan*, Com. PI., 48 
Lanc.L Rev. 94. 

Wis—Gilbert v. Whittenberg, 207 N. 

W. 264, 189 Wis. 181. 

42 C.J. p 1263 note 58. 

36. Ind.—Teegarden v. Brown, 39 

N.E.2d 793, 111 Ind.App. 159— 

Llndley v. Skidmore, 33 N.E 2d 
797, 109 Ind.App. 178. 

Kan.—Huggins v. Kansas Power & 
Light Co., 187 P.2d 491, 164 Kan. 
27—Jones v. McCullough, 83 P.2d 
669, 148 Kan. 561. 

Ky.—R. B. Tyler Co. v. Curd, 42 S 
W.2d 298, 240 Ky. 253. 

Mass.—Nestor v. Tewksbury, 182 N. 

E 335. 280 Mass. 199. 

Mich.—Odell v* Powers, 278 N.W. 819, 
284 Mich. 261. 

Minn.—Harrsch v. Breilien, 232 N. 

W. 710, 181 Minn. 400. 

Miss.—Reid v. Hal pin, 178 So. 88. 
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N.C.—Pearson v, Luther, 198 S.H 
739, 212 N.C. 412. 

Ohio.—Buckeye Union Casualty Co. v. 

Oelschlacger, App., 36 N E 2d 152. 
R.I.—Audette v. New England 
Transp. Co., 46 A.2d 570, 71 R.I. 
420. 

Tex.—J. S. Abercrombie Co. v. Del- 
comyn, 136 S.W,2d 978, 134 Tex. 
490. 

Wash.—Luther v. Pacific Fruit & 
Produce Co., 255 P. 365, 143 Wash. 
308. 

Wis.—Svenson v. Vondrak, 227 N.W. 
240, 200 Wis. 312. 

37. Tex —Morelos v. Milde, Civ.App., 
43 S.W.2d 133, error dismissed. 

38. Mass.—Wall v. King, 182 N.E. 
855. 280 Mass. 577. 

Wash.—Carlson v. Whelan, 84 P.2d 
1001, 197 Wash. 104. 

Bicycle 

Mass.—Butler v. Curran, 18 N.E.2d 
340, 302 Mass 1. 

39. Pa.—Sabatelli v. Scull, Com.Pl., 
29 Del.Co. 456. 

Bicycle 

Wash —Briggs v United Fruit & 
1’reduce, 119 P.2d 687, 11 Wash 2d 
466. 

40. Tenn.—Chattanooga Ice Delivery 
Co. v. George F. Burnett Co., 147 
S.W.2d 750, 24 Tcnn.App. 535. 

41. Mass.—Seymour v. Dunville, 164 
N E 79. 265 Mass. 78. 

Fa—McClelland v. Copeland, 50 A.2d 
221, 355 Pa. 405. 

Wash.—Portland - Seattle Auto 
Freight v Jones, 131 P.2d 736, 15 
Wash 2d 603—Edwards v. Wash- 
kuhn, 119 P 2d 905, 11 Wash 2d 425 
—Bernard v. Portland Seattle Auto 
Freight, 118 T.2d 167, 11 Wash.2d 
17. 

Double riding on bicycle 

Idaho. -Maier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Idaho 
612 . 

Mich.—-Stockflsch v. Fox, 267 N.W. 
754, 275 Mich. 630. 

N.J.—Kuczko v. Prudential Oil Cor¬ 
poration, 164 A. 308, 110 N.J.Law 
111 . 

Motorcycle 

Wash.—Bredemeyer v. Johnson, 36 P. 
2d 1062, 179 Wash. 225. 

42. Minn.—Guile v. Greenberg, 268 
N.W. 418, 197 Minn. 635. 

On motoroyole 

Cal.—Schubkegcl v. Dunn, 87 P.2d 
875, 31 Cal.App.2d 312. 

On running board 

Cal.—Varner v. Hattenhaber, 42 P. 
2d 674, 5 Cal.App.2d 199. 
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stopping 48 or parking 44 the vehicle; assuming a 
dangerous position by a stalled or parked vehicle ; 4B 
violation of a law prohibiting coasting on sleds on 
public streets or highways ; 46 walking along a street 
or highway, 47 such as walking on the wrong side 
of the highway ; 48 crossing a street or highway oth¬ 
er than at the intersection or crosswalk 49 or in 
crossing a street or highway diagonally ; 50 or fail¬ 
ure of a pedestrian to yield the right of way in 
crossing a street or highway, 81 and in stepping into 


the path of a moving motor vehicle. 62 

On the other hand, where there is no evidence 
showing that plaintiff’s act caused or contributed to 
the accident or where there is not a substantial con¬ 
flict in the evidence and reasonable minds may 
reach but one conclusion therefrom, the question 
becomes one of law. 63 Accordingly, under such 
circumstances questions such as plaintiff’s negli¬ 
gence in riding in or operating a vehicle with de¬ 
fective equipment or in a defective condition, 64 op- 


Conn.—Cosgrove v. Shusterman, 26 
A.2d 471, 129 Conn. 1. 

N.C.—Roberson v. Carolina Taxi 
Service. 200 S.E. 363, 214 N.C. 624. 

Besting elbow on automobile win. 
dow 

Me.—Tomlinson v. Clement Bros., 
164 A. 355, 130 Me. 189. 

Sitting on another passenger's lap 
Cal.—Hawthorne v. Gunn, 11 P.2d 
411, 123 Cal.App. 452. 

43. Minn—Landeen v. De Jung, 17 
N.W.2d 648, 219 Minn. 287. 

44. Colo.—Dillon v. Sterling Ren¬ 
dering Works, 106 P.2d 358, 10G 
Colo. 407. 

Tex.—Gulf States Utilities Co. v. 
Selman, Civ.App., 137 S.W.2d 122, 
error dismissed, judgment correct. 

Ikrable parking 

Mass.—Thibault v. Nicholas Zeo, 
Inc., 17 N.K.2d *687, 301 Mass. 478. 
Parking on wrong side of street 
Pa.—Vunak v. Walters, 43 A.2d 636, 
157 Pa.Super. 660 
Parking without proper lights 
Iowa.—Hayungs v. Falk, 27 N.W.2d 
15, 238 Iowa 285. 

Minn.—Erickson v. Morrow, 287 N. 

W. 628, 206 Minn. 58. 

Or. —Ellenberger v. Fremont Land 
Co., 107 P.2d 837, 165 Or. 375— 
Martin v. Oregon Stages, 277 P. 
291, 129 Or. 436. 

Pa. —Purol, Inc., v. Great Eastern 
System, 197 A. 643, 130 Pa Super. 
341—liana wait v. Ranshaw, Orph., 
34 Del.Co. 651. 

S.D.—Descombaz v. Klock, 235 N.W. 
602, 58 S.D. 173, affirmed 240 N. 
W. 496, 69 S.D. 461. 

45. Miss.—Rhodes v. Fullilove, 134 

So. 840, 161 Miss. 41. 

Ohio. —Basinger v. Tarian, App., 49 
N.E.2d 104. 

46. N.T.—Tyne v. B. F. Goodrich 
Co.. 297 N.T.S. 425, 252 App.Dlv. 
24. 

After ooaetlng completed 
Whether violation of town ordi¬ 
nance prohibiting coasting by boy 
atruck by automobile immediately 
after he had completed coasting and 
while he was walking dragging his 
sled behind him, at dusk of a sleety 
day, was so intimately connected 
with his injuries as a proximate 


cause as to preclude recovery was 
for Jury to determine, under evi¬ 
dence —Sad a k v. Tucker, 37 N.E.2d 
495, 310 Mass. 153. 

47. On.—Sims v. Martin, 126 S E. 
872, 33 Ga.App. 486. 

Ohio — Sprung v. E. I. Dupont De 
Nemours & Co., App, 34 NE2d 
41, appeal dismissed 23 N.E 2d 
947, 136 Ohio St. 94. 

Failure to keep to center grass plot 
N.Y.—Tedla v. Ellman, 19 N.E.2d 987, 
280 N Y. 124. 

Pushing lawn mower 

Even if pedestrian struck by au¬ 
tomobile while pushing lawn mower 
along street live feet from curb vio¬ 
lated traffic ordinance, quest.on 
whether violation thereof was prox¬ 
imate cause of Injury was held for 
jury—Blodget v. Preston, 5 P.2d 25, 
118 Cal.App. 297. 

Intoxicated pedestrian 
Cal.—Coakley v. Ajuria, 290 P. 33, 
209 Cal. 745—Renton v. Douglas, 
187 P.2d 469, 82 Cal App.2d 784. 

| Mass.—Martin v. Florin, 172 N E. 
89'5, 273 Mass. 13 

N.H—Dane v. MacGregor, 52 A 2d 
290, 94 N.H. 294—Murphy v. Granz, 
17 A.2d 449. 91 N H. 244. 

48. Cal —Summers v. Dominguez, 84 
P.2d 237, 29 Cal.App 2d 308—Shar- 
lck v. Galloway, 66 P2d 185, 19 
Cal.App 2d 693—Scalf v. Etcher, 
53 P.2d 368, 11 Cal App 2d 44. 

Va—Clay v. Bishop, 30 S.E.2d 585, 
182 Va 74-6. 

Wash —Baltuff v. Bowen, 162 P.2d 
829, 23 Wash 2d 886. 

Person leading animal j 

In action for injuries sustained 
when a cow which pedestrian was 
leading became frightened at ap¬ 
proach of overtaking automobile and 
lunged against pedestrian, whether 
pedestrian's negligence in flailing to 
walk on the left side of the highway 
contributed to his injury was for 
Jury.—Lawson v. Fordyce, 21 N.W.2d 
69, 237 Iowa 28—Lawson v. Fordyce, 
12 N.W.2d 301, 234 Iowa 632. 

Wrong side of bridge. 

Va.—Bray v. Boston Lumber & 
Builders' Corporation, 172 S.E. 296, 
161 Va. 686. 

48. U.S.- -Western Union Telegraph 
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Co. v. Hudson, C.C.A.Cal., 82 F2d 
992. 

D.C.—Yellow Cab Co. of D. C. v 
Griffith, Mun.App., 40 A.2d 340. 

Fla.—Brandt v. Dodd, 8 So 2d 471, 
150 Fla. 635. 

Ind.—Dulin v. Long, 54 N.E 2d 652, 
115 Ind App. 94. 

Ky.—Murphy v. Homans, 150 S W.2d 
14. 286 Ky. 191. 

Minn.—-Smith v. Barry, 17 N.W.2d 
324, 219 Minn. 182. 

Nev.—Styris v. Folk, 146 P.2d T82, 
62 Nev. 208, 139 P.2d 614. 

Ohio —iSmith v. Zone Cabs, 21 N.E 2d 
336, 135 Ohio St. 415—Mansperger 
v. Ehrnfield, 17 N.E 2d 271. 69 Ohio 
App. 74. 

Tex—Setnsheimer v. Burkhart, 122 
S.W 2d 1063, 132 Tex. 336—Brooks 
v. Enriquez. Civ App., 172 S.W.2d 
794, error refused. 

W.Va.—Meyn v. Dulaney-MIUer Auto 
Co, 191 S.E 558. 118 W.Va. 645. 

Wis—Ford v. Werth, 221 N.W. 729, 
197 Wis. 211. 

50. Mass—Crowley v. Freeman, 195 
N.E. 926, 291 Mass. 105. 

Child 

Ala.—Graham v. Werfel, 157 So. 201, 
229 Ala. 385. 

51. D.C.—Yellow Cab Co of D C. 
v. Griffith, Mun.App., 40 A.2d 340. 

Ind.—Dulin v. Long. 54 NE.2d 652, 
115 Ind.App. 94—Vogel v. liidens, 
44 N.E.2d 238, 112 Ind.App. 493. 

52. Cal.—Gulino v. Finocch aro, 17 
P.2d 754, 128 Cal.App 496. 

Child’s sadden appearance in path of 
vehicle 

N.H.—Humphreys v. Ash, 6 A.2d 436, 
90 N.H. 223. 

Tenn.—Flnton v. Mercury Motors, 
App., 194 S.W.2d 354. 

53. Iowa.—Riess v. Long, 294 N.W. 
592, 229 Iowa 378. 

Miss.—Coca Cola Bottling Works of 
Greenwood v. Hand, 191 So. 674, 
186 Miss. 893. 

Mo.—Wininger v. Bennett, App., 104 
S.W.2d 413. 

54. Without proper lights 

(1) Motor vehicle.—Bulle v. Smith, 

17 P.2d 224, 81 Utah 179. 

(2) Bicycle.—Miles v. State, for 

Uso of Wistling, 1$8 A. 724, 174 Md 

292. 
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crating the vehicle at an excessive speed, 66 failure 
to look or to maintain a proper lookout, 66 turning 
or changing the course of the vehicle, 67 failure to 
stop the vehicle, 68 assuming a dangerous position 
in or on the vehicle, 69 or walking on or along the 
highway while intoxicated 60 have been held to be 
questions of law. 

(4) Of Operator of Vehicle Occupied by 
Plaintiff 

Whether the plaintiff's Injuries were proximately 
caused by the negligence of the person operating the 
vehicle occupied by the plaintiff is a question of fact 
for the determination of the Jury where the evidence Is 
conflicting or is such that reasonable men may differ 
in their conclusions therefrom. 
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Where, in order to exonerate defendant from lia¬ 
bility or to lessen his liability, it is alleged that the 
proximate cause of plaintiff's injury was the neg¬ 
ligence of the person operating the vehicle in which 
plaintiff was a passenger, and there is a conflict in 
the evidence or the evidence is such that reasonable 
men may differ in their conclusions therefrom, the 
question is a question of fact for the determination 
of the jury. 61 The rule has been applied where the 
injuries were sustained in a collision between ap¬ 
proaching or passing vehicles traveling on the same 
street or highway, 62 in a collision between vehicles 
crossing at an intersection, 63 and in a collision be¬ 
tween a moving and a stationary vehicle. 64 


55. U.S.—Cain v. Bowlby, C.C.A.N. 
M., 114 F 2d 619, certiorari denied 
61 SCt. 319, 311 U..S. 710, 85 L. 
Ed. 462. 

Bicycle 

Tex —Jennison v. Darnielle, Civ. 
App, 146 SW.2d 788, error dis¬ 
missed. 

56. Conn —Puza v Ilamway, 193 A. 
776, 123 Conn 205. 

Md—Madge v. Fabrizio, 20 A.2d Ti2, 
179 Md. 517. 

Wash.—Hauswirth v Pom-Arlcau, 
119 P.2d 674, 11 Wash.2d 354. 

Pedestrian 

Tex —Norris Bros v. Matlinson, Civ. 
App, 118 SW.2d 460, error dis¬ 
missed. 

57. Tex.—Burton v. Billingsly, Civ. 
App, 129 S.W 2d 439, error refused. 

58. Bicycle 

Iowa —Mowrey v. Schulz, 296 N. 
W. 822, 230 Iowa 102 

59. Clinging to outside of bus 

Mass—Seott v. Boston Elevated Ry. 
Co., 60 NE.2d 5, 318 Mass. 31. 

On fender 

Ohio.—-Central Transfer & Storage 
Co. v Frost, App, 36 N E 2d 494. 
Wis—Wiese v. Polzer, 248 NW. 113, 

212 Wis 337. 

60. Absence of evidence of conduct 

Mere intoxication of a pedestrian, 
in absence of any evidence of con¬ 
duct on part of pedestrian, in an ac¬ 
tion against a motorist for death of 
pedestrian, is insufficient to take to 
jury an issue of contributory neg¬ 
ligence proximately contributing to 
the accident.—Lynch v. Clark, Or., 
194 P.2d 416. 

61. Cal.—Graves v. Kern County 
Transp. Corporation, 296 P. 902, 
112 Cal.App. 261. 

Ga.—Farrar v. Farrar, 152 S.E. 278, 
41 Ga.App, 120. 

Iowa.—Mlzner v. Lohr, 238 N.W. 684, 

213 Iowa 1182. 

Tex.—Horton & Horton v. House, 
Com.App., 29 S.W.2d 984. 

Wis.—Webster v. Krembs, 282 N.W. 
664. 230 Wis. 252. 

61 C.J.S.-27 


Violation of trafllo law 

The mere fact that plaintiff’s driv¬ 
er was violating the traffic law at 
the time of the accident does not re¬ 
quire the conclusion as a matter of 
law that the violation of law was 
the sole cause of the accident—Nash 
v. Hoald, 29 N.E.2d 7, 306 Mass 518. 

Specific acts of negligence 

(1) Driver’s intoxication 

Idaho.—Evans v Davidson, 77 P.2d 
661, 58 Idaho 600. 

Or—Hartley v. Berg, 25 P 2d 932, 
145 Or 44. 

Vt.—Packard v. Quesncl, 22 A 2d 
164, 312 Vt. 175 

Wash.—Crown v. Miller, 91 F 2d 713, 
199 Wash. 354. 

Wis —Stelnkrause v. Eckstein, 175 
N.W. 988, 170 Wis. 487. 

(2) Driving on wrong side of high¬ 
way or street.—Socony Vacuum Oil 
Co. v Marvin, 21 N.W.2d 841, 313 
Mich. 528. 

(3) Excessive speed 

Ill —O’Connell v Chicago & N. W. 
R Co, 27 N E 2d 644, 305 Ill App 
430. 

Mich.—Losey v. Wetters, 270 N.W. 
735, 278 Mich. 422. 

Va—Temple v. Ellington, 12 S E 2d 
826, 177 Va. 134. 

W.Va.—(lilbert v. Lewisburg Ice 
Cream Co., 184 iS.E. 244, 117 W. 
Va. 107. 

Wis.—Canzoneri v. Heckert, 269 N. 
W. 716, 223 Wis. 25. 

(4) Failure to signal or give warn¬ 
ing. 

Ark.—Jones v. King, 204 S.W.2d 548, 
211 Ark. 1084. 

La.—Swedman v. Standard Oil Co. of 
Louisiana, 125 So. 481, 12 La.App 
359. 

(5) Failure to atop.—Southland 
Greyhound Lines v. King, Tex.Civ. 
App., 77 S.W.2d 281, error granted. 

(6) Turning to left to avoid de¬ 
fendant’s motor vehicle.—Gilbert v 
Lewisburg Ice Cream Co., 184 S E. 
244, 117 W.Va. 107. 

68 . Ky.—Paducah Coca-Cola Bot- 
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tling Co. v. Reeves, 88 S.W.2d 39, 
261 Ky. 539. 

Mich.—Lindenfeld v. Michigan Inter¬ 
state Truck Co., 265 N.W. 601, 274 
Mich -681 

Neb.—O’Brien v. J. I. Case Co., 2 N. 
W.2d 107, 140 Neb. 847—Hardung 
v. Sheldon, 275 N.W. 686, 133 Neb. 
427 

N.M.—Silva v. Waldie, 82 P.2d 282, 
42 NM. 514. 

S D.—Rnk v. Walberg, 273 N.W. 881, 
65 S D. 292. 

63. Cal— Polltnd v. Polich, 177 P.2d 
63, 78 Cal.App 2d 87. 

Colo —Buerger Bros. Supply Co. v. 
Denver Fire Reporter & Protec¬ 
tive Co., 113 P.2d 671, 108 Colo. 
40. 

Ill—Mueth v. Jaska, 23 N E 2d 805, 
302 Ill.App. 289. 

Ind.—Wagoner v. Rose, 193 N.E. 108, 
100 Ind App. 192. 

Iowa—Enfield v. Butler, 264 N.W. 
546, 221 Iown 615 

Md —Hess v. Loftus, 196 A. 656, 173 
Md 284 

Mich—ltak v Lake, 260 N.W. 162, 
271 Mich 274. 

NC—Nichols v. Gnldston, 46 S.E. 

2d 320, 228 N C. 514. 

Tex.—City of Port Arthur v. Wal¬ 
lace, Civ App. 167 SW.2d 649, af¬ 
firmed 171 S W.2d 480, 141 Tex. 201. 
Va—Temple v Ellington, 12 S.E. 
2d 826. 177 Va. 134. 

Wis.—Becker v. Luick, 264 N.W. 242, 
220 Wis. 481. 

64. U S —daggers v. Southeastern 
Greyhound Lines, C.C.A.Tenn., 126 
F.2d 7-62. 

Ala—Leeper Cleaning & Dyeing Co 
v. McKinney, 161 So. 629, 230 Ala. 
462. 

Ga.—Hansberger Motor Transp. Co. 
v. Pate, 181 S.E. 796, 51 Ga App. 
877. 

Ind—Gerlot v. Swartz, 7 N.E.2d 960, 
212 Ind. 292. 

Iowa.—Johnson v. Overland Transp. 
Co, 288 N.W. 601, 227 Iowa 487— 
Newman v. Hotz, 285 N.W. 287, 
226 Iowa 834—Schwind v. Gibson, 
260 N.W. 853, 220 Iowa 877. 
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Where there is no evidence to show that the 
proximate cause of plaintiffs injuries was the neg¬ 
ligence of the person operating the vehicle in which 
plaintiff was a passenger, or where the evidence 
pertaining thereto is not substantially conflicting 
and reasonable minds may reach but one conclu¬ 
sion therefrom, the question is one of law for the 
court. 66 

§ 523. -Identity 

The Identity of the motor vehicle Involved In the 
accident, or the driver's Identity, is a question of fact 
for the determination of the jury where the evidence 


Is conflicting or Is subject to different reasonable In¬ 
ferences. 

Where the evidence is conflicting or is subject to 
different reasonable inferences, the question of the 
identity of the motor vehicle involved in the acci¬ 
dent, 66 or the question of the driver’s identity, 67 
is a question of fact for the determination of the 
jury; but, where there is no substantial evidence 
pertaining to identification or where there is sub¬ 
stantial evidence and it is clear and uncontradict- 
cd, the question of the identity of the motor vehi¬ 
cle, 68 or the question of the driver’s identity, 69 is 
a question of law for the determination of the court. 


Kan.—Meneley, by Myers, v. Mont¬ 
gomery, 64 P.2d 660, 145 Kan 109. 

Mass.—Pront v. Mystic Motor 
Transp. Co., 58 N.E.2d 121, 317 
Mass. 349. 

Minn.—Olson v. Purity Baking Co., 
242 N.W. 283, 185 Minn. 571. 

Miss.—Davidson v. Knight, 29 So.2d 
656 
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2d *59—Smith v. Producers Cold 
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271. 
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Dauph.Co. 384, affirmed 48 A.2d 
209, 355 Pa. 35. 

6S. Ark —Twin City Coach Co. v. 
Stewart, 190 S W 2d 62.1, 209 Ark 
310. 

N.C.—Caulder v. Gresham, 30 S.E.2d 
312, 224 N.C. 402. 

Intoxication v 

Minn.—Olson v. Kennedy Trading 
Co., 272 N.W. 381, 199 Mmn 493. 

Mb U.S.—Gary v. Consolidated For¬ 
warding Co., CCAWiS., 115 F.2d 
•632—Arnold v. Owens, C.CAN.C., 
78 F.2d 495. 

Ark.—Casteel v. Yantis-Harper Tire 
Co., 39 S.W.2d 306, 183 Ark. 912. 

Ky.—Silver Fleet Motor Express v. 
Gilbert. 165 S.W.2d 541, 291 Ky. 
696—Glasgow Ice Cream Co. v. 
Fults* Adm’r, 105 S W 2d 135. 268 
Ky. 447. 

Md.—Brown v. Bendix Radio Div. of 
Bendix Aviation Corp., 51 A 2d 292 
—Davidson Transfer & Storage 
Co. v. (State, for Use of Brown, 22 
A.2d 582, 180 Md. 63. 

Mass.—Frasclello v. Baer, 24 N.E.2d 
658, 304 Mass. 643. 

Mich.—Zolton v. Rotter, 32 N.W. 2d 
30, 321 Mich. 1—Wilkins v. Brad¬ 
ford, 225 N.W. 609, 247 Mich. 167. 

Mo.—Padgett v. Missouri Motor Dis¬ 
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498. 
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SW.2d 425, 25 Tenn App 164— 

Fulmer v. Jennings, 148 S W 2d 
39, 24 Tenn App 635 
Va.—Hoover v. J P. Neff & Son, 31 
S E 2d 265, 183 Va 56—Sanders v 
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42 C J. p 1242 note 81. 
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A.Tenn., 31 F.2d 285. 
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215 Ala. 216. 

Ark—Kurry v. Frost, 162 S.W.2d 48, 
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2d 878, 110 Ind.App. ‘586 
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96 S.W 2d 595, 265 Ky. 228. 
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Inc., 19 N.Y.S.2d 252, 259 App Div. 
342. 

N.C.—Jones v. Craddock, 187 S.E. 558. 
210 N.C. 429. 

Ohio.—Sehenck v. Co-Op. Cab Co., 
App , 6ft N.E 2d 796 
Ta—Flick v Shlmer, 17 A.2d 332, 
340 Pa 481. 

RI —Deming v. Venditti, 63 A 2d 
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42 C.J. p 1242 note 83. 
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MOTOR VEHICLES 


§ 524. ■■ — Ownership 

Questions of ownership either of the motor vehicle 
causing, or the motor vehicle receiving, the Injury, are, 
on conflicting evidence or evidence subject to different 
reasonable inferences, for the determination of the Jury. 

Questions of ownership either of the motor ve¬ 
hicle causing, 70 or the motor vehicle receiving, 71 
the injury are, on conflicting evidence or evidence 
subject to different reasonable inferences, for the 


§ 524 

jury to determine, but, where no substantial evi¬ 
dence on the matter is introduced or where the 
evidence is clear and uncontroverted, questions 
of ownership of the motor vehicle causing 72 or 
receiving 73 the injury are questions of law for 
the determination of the court. 

. Name on vehicle . The presumption or infer¬ 
ence of ownership arising from the presence of de- 


70- Ala.—Southeastern Const. Co. v. 
Robbins, 27 So.2d 705, 248 Ala. 367, 
followed In 27 So.2d 709, first and 
third cases, 248 Ala. 371, 372— 
Drummonds v. Donahoo, 114 So. 
277, 22 AlaApp. 215. 

Ariz—Consolidated Motors v. Ketch- 
am, 66 P.2d 246, 49 Ariz. 295. 

Ark—Vaughn v. Herring, 113 S.W 2d 
512, 195 Ark. 639—Watts v. Safe¬ 
way Cab & Storage Co., 100 S.W 2d 
965, 193 Ark 413 

Cal—llelmuth v. Frame, 115 P.2d 
816, 46 Cal.App 2d 372—Dahl v. 

Spotts, 16 r 2d 774, 128 Cal App 
133—Perry v. A Paladini Inc., 264 
P. 580, 89 Cal App. 275 

Conn —Lockwood v. Helfant, 13 A.2d 
136, 126 Conn 584. 

D.C.—Walsh v Rosenborg, 81 F.2d 
659, 65 App DC. 157, certiorari do¬ 
med 56 SCt 717. 298 US 663, 80 
Ij Ed. 3 388—Cal las v. Independent 
Taxi Owners’ Ass’n, '66 F.2d 192, 
62 App.D.C. 212, certiorari denied 
Independent Taxi Owners’ Ass’n v 
Cal las, 54 S Ct. 89, 290 U S 669, 
78 L Ed. 578. 

Fla—Toll v. Waters, 189 So 393, 138 
Fla 349. 

Idaho.—Hill v. Bice, 3 39 P.2d 303 0, 
65 Idaho 167—Franklin v. W»ot< rs, 
45 P 2d 804, 65 Idaho 619. 

Ill.—Aarseth v. Stein, 278 lll.App. 
16. 

Ind.—Gardner y. Vance, 113 N.E. 
3 006, 63 Ind.App. 27. 

Iowa.—Putnam v. Bussing, 266 N.W. 
659, 221 Iowa 871—Tlguc Sales Co 
v. Reliance Motor Co, 221 N.W. 
514, 207 Iowa 567. 

Ky.—Oldfield v. Owens, 165 S.W.2d 
952, 292 Ky. 183—Huber & Huber 
Motor Express v. Martin’s Adm’r, 
96 S.W.2d 595, 265 Ky. 228—Muster 
v. Vogel, 13 S.W.2d 1028. 227 Ky. 
735. 

Mass —Kelly v. Railway Express 
Agency, 52 N.E.2d 411, 315 Mass 
301—Harnden v. Smith, 26 N E.2d 
310, 305 Mass. 485—Capano v. 

Melchionno, 7 N.E.2d 593, 297 Mass 
1. 

Mich.—Gates v. Pfeiffer Brewing Co., 
265 N.W. 783, 275 Mich. 81. 

Minn.—Holmes v. Lllygren Motor Co . 
275 NW. 416, 201 Minn. 44—Lud¬ 
wig v. Haugen Motor Co., 245 N.W. 
371, 187 Minn. 315. 

Miss.—Delta Cotton Oil Co. v. Elliott, 
174 So. 650, 179 Miss. 200— Mer¬ 
chants Co. v. Tracy, 166 So. 340, 


175 Miss. 49—Aycock v. Burnett, 
128 So. 100, 157 Miss. 510. 

Mo —Padgett v. Missouri Motor Dis¬ 
tributing Corporation, 177 S.W.2d 
490—Madison v Taxi Owners 
Ass’n, App., 148 S.W.2d 106—Prof¬ 
fitt v. Farmers’ Produce Exchange 
Co-op Ass’n, No. 277, App., 64 S 
W.2d 746 

Neb—Mackechnie v. Lyders, 279 N. 
W. 328. 134 Neb. 682. 

N.J —Mulligan v. Clappis, 1 A.2d 414, 
121 N J.Law 119—Horowitz v 

Schanerman, 187 A. 346, 117 N.J. 
Low 314—Smith v. Kirby, 172 A 
41, 113 N J.Law 10—Lilly v. Duck¬ 
worth, 140 A. 397, 3 04 N.J.Law 387 
—Yohannan v. Benisrh, 135 A. 876, 
3 03 N.J Law 462—Sapienza v. Dobr- 
sky, 158 A. 116, 10 N.J.Misc 168. 

NY—Buono v. Stewart Motor 
Trucks, 26 N Y S 2d 986, 261 App. 
Div 3 095--Christie v. B. F. Vme- 
bur g, Inc., 39 N Y.S 2d 252, 259 
App.Div. 342—Cutter v. Maxweld 
Corporation, 10 N Y.S.2d 394, 256 
App Div 948. modified on other 
grounds 24 N E 2d 129, 28l N Y. 467 
—Gerard v Simpson, 299 N.Y.S. 
348, 252 App Div 340—Becker v. 
Zullo, 280 N.Y.S. 917, 345 App.Div. 
788—Herman v. Western Union 
Telegraph Co.. 246 N.Y.S. 609, 231 
App.Div. 298—Staunton v. Robbins, 
239 N Y.S. 565, 136 Misc. 197 

N C —Misenheimcr v. Ilayman, 143 
S.E. 1, 195 N C 613. 

Pa—Nadler v. Warner Co., 184 A. 3, 
321 Pa. 139—Griffith v. V. A. Sim- 
rell & Son Co., 3 55 A. 299, 304 Pa. 
165—Vance v Freedom Oil Works 
Co., 173 A. 496, 113 Pa.Super. 280. 

HI.—Deming v. Venditti, 53 A.2d 498. 

SC—Hewitt v. Fleming, 173 S E. 808, 
172 S C. 266. 

Tenn.—English v. George Cole Motor 
Co., Ill S.W.2d 386, 21 Tenn.App 
408. 

Tex—Mclver v. Gloria, Clv.App., 163 
S.W 2d 890, affirmed 169 S.W.2d 
710, 140 Tex. 566—Richmond v. 
Champagne's Bakery, Civ.App., 149 
S W 2d 304, error dismissed, judg¬ 
ment correct—Richmond v. Cham¬ 
pagne's Bakery, Clv.App., 118 -S. 
W.2d 493, error refused—Gregg v. 
De Shong, Clv.App., 107 S.W.2d 893, 
error dismissed—Harper v. High¬ 
way Motor Freight Lines, Clv.App., 
89 S.W.2d 448, error dismissed— 
England v. Titts, Clv.App., 56 S.W. 
2d 493, error dismissed—Universal 
Transp. Co. v. Ramos, Clv.App., 37 
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S.W.2d 238, error dismissed—Con¬ 
nor v. Crain, Civ.App., 289 S W. 712. 

Vt.—Friot v. Jordan, 41 A.2d 146, 114 
Vt. 163. 

Wash.—Stam v. Johnson. 17 P.2d 4, 
170 Wash. 534, adhered to 28 P.2d 
1118, 173 Wash. 700. 

Wis.—Reynolds v. Wargus, 2 N.W.2d 
842, 240 Wis. 94. 

42 C J. p 1242 note 85. 

Ownership by husband or wife 

Ga.—Ililsman v. Smith, 146 S.E. 328, 
39 Ga.App. 149. 

N.J.—Presslaff v. Gallo, 176 A. 351, 
114 N.J Law 276. 

30 C.J. P 1034 notes 36, 37. 

71. Cal.—Llvezey v. Rogers, 88 P.2d 
3 69, 31 Cal.App.2d 412. 

Mass —Burns v. Winchell, 25 N.E 2d 
752, 305 Mass 276—Murray v. ln- 
dursky, 165 N E. 91, 266 Mass. 220. 

42 C.J. p 1242 note 86. 

72. U.S.—Constitution Pub. Co. v. 
Dale, C C.A.Ala , Id F.2d 210. 

Cal—Helmuth v. Frame, 115 P.2d 
846, 46 Cal App.2d 372 

Iowa—McLain v Armour & Co., 218 
N.W. 69, 205 Iowa 343. 

Ky.—Wheeldon v Regenhardt Const. 
Co., 146 S W 2d 527, 284 Ky. 603— 
Spencer’s Adm’r v. Fisel, 71 S.W.2d 
955, 254 Ky. 503. 

Tex.— Thomas v. Southern Lumber 
Co., Civ.App, 181 SW.2d 111. 

42 C.J. p 1242 note 87. 

Evidence held insufficient for Jury 

Fla.—Fletcher Motor Sales v. Cooney, 
27 So 2d 289, 158 Fla 223. 

Iowa.—Craddock v. Bickelhaupt, 288 
N.W. 109, 227 Iowa 202, 135 A.L.R. 
474. 

Ky.—Bradley v. Clarke, 293 S.W. 
1082, 219 Ky. 438. 

Mass.—Smith v. Rapid Transit, 58 
NE.2d 754, 317 Mass. 469. 

Mo—Shade v. Brinkopf, App., 119 S. 
W.2d 444. 

Or.—Ilayes v. Ogle, 21 P.2d 223, 143 
Or. 1. 

R. I.—Gendron v. Stockley, 34 A.2d 
758, 69 R.I. 437. 

S. C.—Craig v. Clearwater Mfg. Co., 
200 S.E. 765, 3 89 S.C. 176. 

Tex.—J. P. Word Transfer Co. v. 
Lewis, Civ.App., 118 S.W.2d 641— 
English v. Mills, Civ.App., 299 8. 
W. 342. 

73. Ala.— Mitchell v. Crandall, 182 
So. 93, 28 Ala.App. 233. 
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fendant’s name on a commercial motor vehicle is 
sufficient to take the question of ownership to the 
jury, 74 even though defendant introduces uncon¬ 
tradicted evidence that he is not the owner, 76 
unless the evidence is positive and unequivocal 
and clearly establishes the fact of nonownership 
by defendant. 76 

License plates or registration. Evidence of de-* 
fendant’s ownership of the license plates on the 
motor vehicle, 77 or registration of the vehicle in 
his name, 78 at the time of the accident is suffi¬ 
cient to take to the jury the question whether 
defendant owned the vehicle at that time, even 
though the presumption or inference arising from 
the ownership of the license plates, 79 or registra¬ 
tion of the vehicle, 89 is rebutted by uncontradictcd 
oral testimony of defendant’s witnesses. A ques¬ 
tion for the jury is not presented if the presump¬ 
tion or inference from the ownership of the li¬ 
cense plates, 81 or registration of the vehicle, 82 
is rebutted by positive, uncontradicted, and conclu¬ 
sive proof. 

§ 525. -Joint or Several Liability 

On conflicting evidence, the question of several or 
Joint liability is for the Jury. 


Where there is conflicting evidence as to the 
concurrent negligence of several defendants, 88 as 
to whether the negligence of each or all constitutes 
a proximate cause of plaintiffs injury, 84 as to 
whether several defendants had a joint power of 
control over the driver of the vehicle, 86 or as to 
whether the several defendants were engaged in a 
common enterprise, 86 the question of several or 
joint liability is for the jury under proper instruc¬ 
tions by the court. It is for the jury to determine 
the liability of one of a number of defendants 
where there is some evidence in the case tending 
to show his control of the driving by another. 87 

Where no substantial evidence to support joint 
liability is presented, plaintiff is not entitled to have 
the question of joint liability submitted to the 
jury. 88 

§ 526. -Negligence 

a. In general 

ib. Willful, wanton, or reckless acts 

C. Equipment and conditions of vehicle; 
lights 

d. Specific acts 

e. Conduct generally in particular situ¬ 

ations 


74. Cal.—Nash v. Wright. 186 P.2d 
686. 82 Cal.App.2d 467. 

Pa—Nalevanko v. Mario, 196 A. 49, 
328 Pa. 686—Readshaw v. Mont¬ 
gomery, 169 A. 135, 313 Pa. 206— 
Talarico v. Baker Office Furniture 
Co., 149 A. 883, 298 Pa. 211—Hartig 
v. American Ice Co., 137 A. 867, 
290 Pa. 21. 

Tex.—Mrs. Baird's Bakery v. Davis, 
CIv.App., 64 S.W.2d 1031. 

75. U.S.—Falstaff Brewing Corpora¬ 
tion v. Thompson, C.C-A.Neb., 101 
F.2d 301, certiorari denied 69 S.Ct. 
834, 307 U.S. 631. 83 L.Ed. 1614- 
Young v. Wilky Carrier Corpora¬ 
tion, D.C.Pa., 64 F.Supp. 912, af¬ 
firmed, C.C.A., 160 F.2d 764, cer¬ 
tiorari denied 6 I 6 S.Ct. 470. 326 U.S. 
786, 90 L.Ed. 477. 

Pa.—Sweeney v. City of Pittsburgh, 
34 A.2d 67, 348 Pa. 80—^Sefton v. 
Valley Dairy Co., 28 A.2d 813, 345 
Pa. 324—Talarico v. Baker Office 
Furniture Co.. 149 A. 883, 298 Pa. 
211—Alfandre v. Bream, 7 A.2d 
502, 136 PaSuper. 538. 

76. Mo.—Arnold v. Haskins, 147 S. 
W.2d 469. 347 Mo. 320—Frohoff v. 
Adams, App., 108 S.W.2d 616. 

XToaownershlp hold not conclusively 
shown 

Pa.—Talarico v. Baker Offloe Furni¬ 
ture Co., 149 A. 883, 298 Pa. 211. 

77. Pa.—Conley v. Mervis, 188 A. 
360, 824 Pa. 577. 108 A.L.R. 160. 


78. Minn.—Flaugh v. Egan Chevro¬ 
let, 279 NW. 682, 202 Minn. 615. 

Tenn.—Woodfln v. lnsel, 13 Tenn. 
App. 493. 

79. Pa.—Frew v. Barto, 26 A.2d 905, 
345 I*a. 217—Alfandre v. Bream. 7 
A.2d 502, 135 Pa Super. 538—Walk¬ 
er v Hornbock, Com.Pl., 45 Lack. 
Jur. 267—Seman v. Schwarts:, Com. 
PI., 4 Sch Reg. 394, 61 York L*g. 
Rec. 143. 

80. Tenn —Williams v. Bass, 8 Tenn. 
App. 482. 

81. Evidence held not oonoluslve 

Idaho.—Maier v. Minidoka County 
Motor Co.. 106 P.2d 1076, 61 Idaho 
642. 

86 . Tenn.—Greer v. McKee, 13 Tenn. 
App. 625—Williams v. Bass, 8 
Tenn App. 482. 

Tex.—Empire Gas & Fuel Co. v. 
Muegge, 143 ®.W.2d 763, 135 Tex. 
520. 

Evidence held not conclusive 

Minn.—Flaugh v. Egan Chevrolet, 279 
N.W. 582, 202 Minn. 615. 

83* I1L—Van Meter v. Gurney, 240 
Ill.App. 165. 

Mich.—Fitzcharles v. Mayer, 278 N. 

W. 788, 284 Mich. 122. 

S.D.—Krumvieda v. Hammond, 27 N. 
W.2d 683. 

42 GJ. P 1242 note 88. 

Question of concurrent negligence as 
proximate cause see supra § 522. 
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84. N.Y.—Edick v. Davenport, 218 N. 
Y.S 120, 218 App.Div 198 

Wash.—Thornton v. Eneroth, 30 P.2d 
951. 177 Wash. 1. 

85. Pa.—Kissell v. Motor Age 
Transit Lines. 53 A.2d 693, 357 Pa. 
204. 

86. Cal.—Di Vita v. Martinelli, 11 P. 
2d 423. 123 Cal.App. 392. 

Mo.—Kneezle v. Scott County Milling 
Co., App., 113 S.W.2d 817. 

Ohio.—Bennett v. Sinclair Refining 
Co., 67 NE.2d 776, 144 Ohio St. 139. 
42 C.J. p 1242 note 90. 

87. Mass.—Hutchings v. Vacca, 112 
N.E 652, 224 Mass. 269. 

88. Ky.—C. L. & L. Motor Express 
Co. v. Achenbach, 82 S.W.2d 335, 
259 Ky. 228. 

Md.—Thompson v. Sun Cab Co., 184 
A. 57*6, 170 Md. 299. 

Injury oaused by guest opening door 
Evidence that driver of motor ve¬ 
hicle and his wife were taking occu¬ 
pants of back seat of vehicle for a 
ride, at time one of such occupants 
opened back door which struck pe¬ 
destrian, was insufficient to present 
jury question whether driver and 
wife were engaged in a joint mission 
or a joint enterprise with occupant 
opening door, so as to make the driv¬ 
er jointly liable with the occupant, 
since status of parties was that of 
host and guest.—Landers v. Overak- 
er, Tex.Civ.App., 141 S.W.2d 461, er¬ 
ror dismissed, judgment correct. 
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{. Conduct toward particular persons 

g. Injuries to persons or property not 

upon highway 

h. Injuries to animals 

i. Injuries resulting from articles pro¬ 

jecting, falling, or thrown from ve¬ 
hicle 

j. Injuries caused by vehicles used in 

saving life or property or enforcing 
law 


k. Liability for acts of third person 

l. Competency of operator; intoxication 

a. In General 

The negligence of the defendant In the operation of a 
motor vehicle ordinarily la a question of fact for the Jury 
or for the trial court In actions tried without a Jury. 

The question of defendant's negligence in the 
operation of his motor vehicle is ordinarily one 
of fact for the jury or, in trials without a jury, 
for the court. 89 Accordingly, negligence is a ques- 


89. U.S.—Constitution Pub. Co. v. 
Dale, C.C.A.A1&., 164 F.2d 210— 
Roedegir v. Phillips, C.C.A.N C., 85 
P\2d 996—Sampson v. Channell, D 
C.Mass. 27 F.Supp. 213, second caHc, 
new trial denied 27 F.Supp. 213, 
first case, affirmed, C C.A., Channel 1 
v. Sampson, 108 F.2d 315, vacated 
on other grounds Sampson v. Chan- 
nell, 110 F.2d 754, 128 A.L.R. 394, 
certiorari denied Channell v. Samp¬ 
son, CO SCt. 1099, 310 U.S. 650, 84 
L.Ed 1415. 

Ala.—Crotwell v. Cowan, 184 So. 195, 
236 Ala 678—Rochelle v. Lide, 180 
So. 257, 235 Ala. 596—Britling 

Cafeteria Co. v. Irwin, 169 So. 228, 
229 Ala. 687. 

Cal —Siebel v. Shapiro, 137 F 2d 56, 
58 Cal.App.2d 509—Morales v L. 
W. Blinn Lumber Co. 33 l*.2d 16, 
139 Cal.App. 53—Dodds v. Gifford, 
16 P 2d 279, 127 Cal.App. 629—Di 
Vita v Mortmain, 11 P.2d 423, 123 
Cal.App 392—Shaver v United 
Parcel Service, 266 P. 606, 90 Cal. 
App. 764—Lawrence v. Butler, 249 
P. 810, 79 Cal App. 436—Duggan v 
Forderer, 249 P. 533, 79 Cal App. 
339 

Conn —Anderson v. Colucci, 163 A. 
610, 116 Conn. 67—Dole v. Lublin, 
153 A 856, 112 Conn 603—Wrenn 
v. Allen, 148 A. 132, 110 Conn. 697 
—Camarotta v. Kling, 143 A. 881, 
108 Conn 602. 

DC.—Walsh v. Rosenberg, 81 F.2d 
559, 65 App.D.C. 157, certiorari de¬ 
nied 56 S.Ct. 747, 298 U.S. 663, 80 
L Ed. 1388. 

Fla.—Palmer v. McCready, 9 So.2d 
722, 151 Fla. 340. 

Ga—Tallman v. Green, 41 S.E.2d 339, 
74 Ga.App. 731—Thrash v. La- 
Grange Coach Co., 38 S.E 2d 814, 74 
Ga.App. 81. 

Idaho—Asumendi v. Ferguson, 65 F. 
2d 713. 57 Idaho 450. 

Ill.—Hoigard v. Yellow Cab Co., 150 
N.E. 911, 320 Ill. 317—Smithers v. 
Henriquez, 4 N.E.2d 793, 287 HI 
App. 95, affirmed 15 N.E.2d 499, 368 
Ill. 688—King v. Meeker, 269 Ill. 
App. 67—Gordon v. Current, 263 Ill 
App. 435—City of Galena v. Alt- 
flllisch, 245 Ill.App. 454—Elliott v. 
Trandel, 227 IU.App. 359. 

Ind.—Indiana Ins. Co. v. Handlon, 24 
N.E.2d 1003, 216 Ind. 442—Keltner 
v. Patton, 186 N.E. 270, 204 Ind. 550 


—Daugherty v. Hunt, 38 N.E.2d 
250, 110 Ind.App. 264—Clevenger v 
Korn, 197 N.E. 731, 100 Ind.App 
581. 

Iowa.—Huffman v. King, 268 N.W. 
144, 222 Iowa 150—Schuster v. Gil- 
lispie, 251 N.W. 735, 217 Iowa 386 
—Dlckeson v. Lzicar, 225 N.W. 406. 
208 Iowa 275—Stilson v. Ellis. 225 
N.W. 346, 208 Iowa 1157—Olson v. 
Shafer, 221 N.W. 949, 207 Iowa 1001 
—Williams v. Seibel, 207 N.W. 760. 
Kan.—Drennan v. Pennsylvania Cas. 

Co., 176 I\2d 522, 162 Kan. 286 
Ky.—Danville Cab Co. v. Hendren, 
201 S W.2d 561, 304 Ky. 528—Elliott 
v. Drury's Adm’x, 200 S W 2d 141, 
304 Ky 93—Slate Highway Com¬ 
mission v. Hall. 119 S W 2d 6G6, 274 
Ky 586—Wilhelmi v. Burns, 119 S. 
W 2d 625, 274 Ky. 618—Huber & 
Huber Motor Express v Martin’s 
Adm’r, 96 S.W 2d 595. 265 Kv 228 - 
Robinson v O’Keefe’s Ex’x, 66 S.W. 
2d 37, 253 Ky. 256—Park v. Schell, 
295 S W. 161, 220 Ky 317. 

La—Honeycutt v. Carver, App., 25 
So.2d 99. 

Me—Jenkins v. Case, 131 A. 573, 125 
Me. 508 

Mass—Beebe v. Randall, 23 N E.2d 
142, 304 Mass. 207—Minnehan v 
Ililand, 180 N.E. 295. 278 Mass. 518 
—Sutherland v. Feinberg, 158 N. 
E. 783. 261 Mass. 39 4—Dooley v. 
Laird, 155 N.E. 599, 258 Mass 517 
Minn.—Blom v. McNeal, 272 N.W. 
599, 199 Minn 506—Jenson v. Glo- 
maker, 263 N.W. 62 i, 195 Minn. 556 
—Nolan v. Newfert, 229 N W. 97, 
179 Minn. 293—WeirJek v. Thornton 
Bros. Co., 210 N.W. 399, 1G8 Minn. 
465. 

Mo.—Holmes v. McNeil, 204 S.W.2d 
303, 356 Mo. 846—Smithers v. Bark¬ 
er, App., 97 S.W.2d 121, reversed on 
other grounds 111 S.W.2d 4 7, 341 
Mo. 1017—Peck v. W. F. Willium- 
son Advertising Service in St. 
Louis, App., 68 S.W.2d 847—Ford v. 
Pieper, App., 24 S W.2d 1054—Wil¬ 
son v. Spuhler, App., 20 S.W.2d 556 
—Snyder v. Murray, 17 S.W.2d 639, 
223 Mo.App. 671, followed in 17 S 
W.2d 646. 

Neb.—Baumann v. Hutchinson, 245 N. 
W. 596, 124 Neb. 188— Schrage v. 
Miller, 242 N.W. 649, 123 Neb. 266 
N.H.—Greenie v. Nashua Buick Co., 
158 A. 817, 85 N.H. 316. 
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N.J.—Rynar v. Lincoln Transit Co., 
30 A.2d 406, 129 N.J.Law 525— 
Willett v. Heyer, 140 A. 411, 104 N. 
J.Law 391—Padula v. Public Serv¬ 
ice Co-ordinated Transport, 166 A. 
123, 11 N.J.Misc. 69—Ravese v. 
Hock, 142 A. 343, 6 N.J.Misc. 629 
—Kelly v. Johnson, 137 A. 849, 6 
NJ.Misc 665. 

N.Y—:Kotcher v. Gilbert, 67 N.Y.S.2d 
144, 271 App.Div. 899—Steinberg v. 
Socony-Vacuum Oil Co., '66 N.Y.S. 
2d 471, 271 AppDlv. 882, appeal de¬ 
nied 67 N.Y.S.2d 711, 271 App Div. 
928—Maori v. Daien, 65 N.Y.S.2d 
675, 271 AppDlv. 831—Crellin V. 
Van Duzer, 55 N.Y.S 2d 590, 269 
AppDlv. 806, followed in 56 N.Y. 
S 2d 403, 269 App Div. 807—Wood v. 
Pergament, 46 N.Y S.2d 433, 267 
App.Div 875—Merritt v. Newman, 
46 N Y S 2d 34, 267 App.Div. 855, 
appeal denied 49 N.Y.S.2d 270, 267 
App Div. 1034—Goes v. GliTord 
Sales & Service, 40 N.Y.S 2d 912, 
265 App.Div. 796, affirmed 52 N.E. 
2d 959, 291 N.Y. 744—Murray v. 
Bramard. 40 N.Y.S 2d 52, 266 App. 
Div. 698—De Santes v. Mural 
Transp. Corporation, 19 N.Y.S. 2d 
189, 259 App Div 836, reargument 
denied 20 N.YS.2d 1018, 269 App. 
Div. 3 0J 2, appeal dismissed 29 N.E. 
2d 657, 284 N Y. 577, motion denied 
29 N E 2d 662, 284 N.Y. 584 and 32 
N E 2d 819, 285 N.Y. 618, affirmed 
34 NE.2d 486, 285 N.Y. 711—Baum- 
gart v. Finewood, 7 N.Y.S.2d 74, 
255 App.Div. 826—Volberg v. liege¬ 
man Farms Co., 1 N.Y.S.2d 547, 253 
App Div. 839—King v. Latham, 290 
N.Y.S. 381, 248 App Div. 933—Estes 
v. Slater, 289 N.Y.S. 485, 248 App. 
Div. 805—Hogel v. Bee Line, 284 
N.Y.S 848, 246 App.Div. 833—Van 
Wagenen v. Adams, 280 N.Y.S. 102, 
244 App Div. 878—Euvrard v. 

Thorn, 276 N.Y.S. 585, 243 App.Div. 
540. 

N.C.—Stroud v. Southern Oil Transp. 
Co., 3 S E 2d 297, 215 N.C. 726, 122 
A.L.R. 1018—Murphy v. Asheville- 
Knoxville Coach Co., 156 S.E. 550, 
200 N.C. 92—Fowler v. Underwood, 
137 S.E. 155. 193 N.C. 402. 

N.D.—Kohler v. Stephens, 24 N.W.2d 
64, 74 N.D. 656—Newton v. Gretter, 
236 N.W. 254. 60 N.D. 635. 

Ohio.—Manchester v. Starr Transfer 
Co., App., 67 N.E.2d 133—Ohm V. 
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tion of fact where there is a conflict in the evi¬ 
dence 90 or where the evidence is such that rea¬ 
sonable men may differ in their conclusions there¬ 
from. 91 The weight of the evidence and the cred¬ 
ibility of the witnesses are also for the jury. 92 
If the facts proved establish the more reasonable 
probability that defendant has been guilty of ac¬ 
tionable negligence, the case may not be with¬ 
drawn from the jury, although the possibility of 


accident may arise on the evidence." Where the 
evidence is sufficient to go to the jury on one or 
more grounds of negligence, it is proper to over¬ 
rule defendant’s demurrer to the evidence at the 
close of the whole case. 94 

On the other hand, there must be evidence le¬ 
gally sufficient to prove defendant's negligence be¬ 
fore the case may be submitted to the jury, 95 and 


Miller, 167 N.E. 482, 31 Ohio App. 
446. 

Okl.—Gibson Oil Co. v. Westbrooke, 
16 P.2d 127, 160 Okl 26 
Or.—Cockerham v. Potts, 20 I\2d 423, 
143 Or. 80—Peters v. Johnson, 264 
P. 459, 124 Or. 237. 

Pa.—Van Tine v. Cornelius, 50 A 2d 
299, 356 Pa. 684—Musgrave v. Slut¬ 
sky, 133 A. 796, 286 I’a. 298—Mas- 
ters v. Philadelphia Transp. Co , 50 
A 2d 632, 160 Pa Super. 178—Wen- 
rich v, Layser, Covn.PL, 39 Berks 
Co.L.J. 183—Morris v. Emmons, 
Com.Fl., 32 Del.Co. 389—Flowers v. 
Dolan, Com.Pl., *6 Fay L J. 217, af¬ 
firmed 38 A 2d 429, 156 Pa.Super. 
878—Fahrmger v Trembath, Com. 
PL, 38 Luz.Leg Keg. 226—Havanus 
v. Citro, Com.Pl., 18 Wosh.Co. 125. 
K.I.—Parentcau v. Parenteau, 153 A. 
872, 61 R I 263. 

Tenn.—Elmore v Thompson, 14 Tenn. 
App. 78—Goebel v. Fleming. 13 
Tenn.App. 473—Kennedy v. Bruce, 
6 Tenn App 583—Stacy v. Keller, 1 
Tenn.App. 80. 

Tex.—American Asphalt Co. v. 

O'Rear, Civ.App., 41 S W.2d 322— 
Cohen v. Hill, Civ.App., 286 S.W. 
661. 

Va.—Twyman v. Adkins, 191 S.E 615, 
168 Va. 456—Harris v. Royer, 182 
S.E 276, 165 Va. 461. 

Wash.—Robinson v. Ebert, 39 P 2d 
992, ISO Wash. 387—Webber v. 
Park Auto Transp. Co., 244 P. 718, 
138 Wash. 325, 47 A.L R. 590. 
Wis.—Ott v. Tschantz, 300 N.W. 766. 

239 Wis. 47. 

42 C.J. p 1242 note 96. 

Questions of law and fact as to de¬ 
fendant’s negligence generally see 
the C.J.S, title Negligence §5 252, 
253, also 45 C.J. p 1279 note 28 et 
seq. 

Negligence Is peculiarly Jury ques¬ 
tion in actions for injuries in high¬ 
way collisions between motor vehi¬ 
cles.—Fox v. McCullough-Gentle 
Trucking Co., 149 A. 826, 8 N.J.Misc. 
282. 

Presence or absence of reasona¬ 
ble ears is preeminently a Jury ques¬ 
tion.—Virginia Ave. Coal Co v. Bai¬ 
ley, 206 S.W.2d 11, 185 Tenn. 242. 

Bxoept In plain mid nndispntabie 
oases negligence Is question for jury. 
—Speed Oil Co. v. Jones, 1 S.E. 2 d 
760, S3 Oa-App. 625. 


Effect of former trial 

Whero on appeal the evidence at 
a former trial has been held to pre¬ 
sent a question of fact for the jury, 
a submission of the case to the Jury 
at the second trial is required whore 
the evidence is practically the same 
as at the first.—Clark v. Sweaney, 
97 S E 474, 176 N C -529 
Injury to parson effecting resells 
Where plRintlff went to rescue of 
driver and pussenger involved in au¬ 
tomobile accident, in response to 
driver’s plea for help, and was in¬ 
jured In effecting rpscue. v hether 
driver m causing accident was neg¬ 
ligent was for jury—Brush v Bige¬ 
low, 16 N W 2d 668, 310 Mich. 74, 168 
ALR. 184 

90. Ala—Atlantic Pacific Stages v. 
Yandle, 140 So. 603, 224 Ala 481 
— Ruffin Coal & Transfer Co. v. 
Rich. 108 So 600. 214 Ala 622— 
Mobile Pure Milk Go. v. Coleman, 
161 So 826, 26 Ala App 402, cer¬ 
tiorari denied 161 So. 829, 230 Ala. 
432 

Ark—Searcy Wholesale Grocer Co 
v. Baltz, 192 S W 2d 111, 209 Ark 
'620—Lewis v rrosrott, 99 S.W 2d 
G90, 193 Ark 379 

Cal —Ketehum v. Pattee, 98 P.2d 
1051. 37 Cal App.2d 122. 

D.O—Walsh v Rosenberg, 81 F 2d 
559, 65 App PC 157, tertioran 

denied 56 H Ct 747. 298 U.S. 663, 
SO L Kfl 1388 

Fla—Baggett v. Davis, 169 So. 372, 
121 Fla 701 

Ua—Bell v Lewis, 38 S E.2d 686, 
74 Gn App 26 

Ill—Bandot v. Burns, 266 Ill App 
382 

Miss—Citizens' Oil Co v. McOallum, 
106 So 443, 140 Miss 764. 

N.H—Greenie v. Nashua Buick Co., 
168 A. 817, 85 NH 316 
N.J.—Terminal Cab Co. v. Mikolasy, 
25 A 2d 253, 128 N.J.Law 275. 

N.C.—Sisson v. Royster, 45 S.E.2d 
351, 228 N.C. 298. 

Okl.—Wagner v McKornan, 177 P. 

2d 511, 198 Okl. 420. 

Pa.—Shoemaker v. Williams, 200 A. 
255, 131 Pa.Super 546—Snyder v. 
Coleman, Com.Pl, 26 Erie Co. 234 
—Graham v. Lee, Com.Pl., 23 Erie 
Co. 353. 

R.I —Douglas v. Silvia, 180 A. 359, 
55 R.I. 260—Bennett v. E. Rosen 
Co., 139 A. 301. 
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SC—Foster v. Tate, 162 S.E. 456, 
164 SC 432, 

Wash.—Reamer v. Walter H. C. 
Griffiths, Inc., 291 P. 714, 158 

Wash 665. 

42 C.J. p 1243 note 97. 

91. Ariz.—Dixon v Alabam Freight 
Co., 112 P.2d 584, 57 Anz 173. 

Ill—Reldel v. Camp, 37 N E 2d 579, 
311 Ill App 656—McCarty v. O H 
Yates & Co.. 14 N.E 2d 254, 294 
Ill App. 474. 

Me—King v Wolf Grocery Co., 137 
A 62, 126 Me 202 

Mo—Edwards v. Bell, App, 103 S 
W 2d 315. hearing denied 123 S.W. 
2d 83, 343 Mo. 824—Snyder v Mur¬ 
ray, 17 S W 2d 639, 223 Mo App. 
671, followed in 17 S.W 2d 646. 
Neb—Hardung v Sheldon, 275 N.W. 
586. 133 Neb 427 

N J—Mulligan v Clappis, 1 A 2d 414, 
121 N J Law 119. 

N D —Trihub v. City of Minot, 23 N. 

W.2d 753, 74 N.D 552 
Pa—Vunak v. Walters, 43 A.2d 526. 

157 Pa Super 660. 

42 CJ. p 1243 note 9S 

92. U S —Speicrh v. Cromley, C.C.A. 
Pa., 94 F 2d 543 

Mo —Dempsey v Horton, 84 S W 2d 
621, 337 Mo. 379. 

Pa.—Briclcer v. Gardner, Com.Pl, 56 
Dauph Co 384, affirmed 48 A 2d 
209, 355 Pa 35 

Violation of rule of road Is a ma¬ 
terial fact for the jury to consider 
along with all evidence bearing on 
the question of negligence.—Dawson 
v. Bertolini, 38 A 2d 765, 70 R.I. 325. 

93. N.C.—Etheridge v. Etheridge, 24 
SE.2d 477, 222 N.C. 616. 

94. Mo.—Swain v. Anders, 163 S. 
W.2d 1045, 349 Mo 963. 

95. Arlz.—Seiler v. Whiting, 84 P. 
2d 452, 52 Ariz 542 

Cal —Gouzea v. Pacific Greyhound 
Lines, 169 P.2d 398, 74 CaLApp. 
2d 794. 

Conn—Mlynar v. A. H. Merrlman & 
Sons, 159 A. 658, 114 Conn. 647 
Md.—Finney v. Frevel, 37 A 2d 923, 
183 Md. 355—Thompson v. Sun 
Cab Co.. 184 A. 576, 170 Md 299. 
N.Y.—Gigli v. Shapiro, 1*6 N.Y.S.2d 
782. 

NC.-Mitchell v. Melts, 18 S.E.2d 
406, 220 N.C. 793—Grimes v. Caro¬ 
lina Coach Co., 166 S.E. 599, 203 
N.C. 605. 



61 C.J.S. 


MOTOR VEHICLES 


§ 526 


if the evidence is legally insufficient the court may 
direct a verdict for defendant, 9 ® sustain a de¬ 
murrer to the evidence, 97 or nonsuit plaintiff, 98 
Evidence which establishes no more than a con¬ 
jecture or possibility of negligence is insufficient 
to require submission to the jury. 99 The negli¬ 
gence of defendant should not be submitted to 
the jury where the evidence shows plaintiff’s con¬ 
tributory negligence as a matter of law.* 

Where the facts arc undisputed and the evi¬ 
dence is reasonably susceptible of but a single in¬ 
ference, the question of defendant’s negligence is 
one of law for the court. 2 Generally, however, it 
cannot be assumed as a matter of law that cer¬ 
tain circumstances do or do not constitute negli¬ 
gence on the part of a motorist. 3 Although the 
case must be very clear to warrant the court in 
holding a driver to be negligent as a matter of 


law, 4 where there is no conflict in the evidence 
and the evidence proves a clear case of negligence 
on the part of the operator of an automobile, 
and where there is no evidence of contributory 
negligence, it has been held that it is the duty of 
the court to adjudge a recovery as a matter of 
law, 5 

The rule that, when an automobile accident is 
one which ordinarily would not have happened 
if the motorist had used proper care, the accident 
affords some evidence that it arose from want of 
proper care, considered supra § 511, permits the 
jury, but not the court, to draw an inference of 
negligence.® 

Violation of statute or ordinance generally. The 
violation of a statute or ordinance regulating the 
operation of a motor vehicle ordinarily does not 
constitute negligence as a matter of law, 7 but 


Pa.—Bloom v. Bailey, 141 A 150, 
292 Pa 348, 57 ALR. 585—Diggan 
v. York-Buffalo Motor Express, 
Com 1*1., 13 Northumb Log: J 381. 
Evidence as to marks found on 
pavement after collision between au¬ 
tomobile and truck was insufficient 
to take the question of truck driver’s 
negligence to jury —Powell v Com¬ 
mercial Standard Ins. Co, 170 S W. 
2d 857, 294 Ky. 7. 

96. U.S —Wickham v. Horlacher De¬ 
livery Service, C.CA.Pa, 130 F.2d 
356 

Ark—Wilson v. Hollowav, 208 S W. 
2d 178, 212 Ark. 878—Sallee v. 
■Shoptaw, 198 S.W.2d 842, 210 Ark 
600. 

Cal.—Dungcy v. Pacific Electric Rv. 

Co., 117 P.2d 375, 47 Cal App 2d 94. 
Colo—I)enver-Los Angeles Trucking 
Co. v. Ward, 164 P 2d 730, 114 
Colo. 348. 

N.Y.—Hardy v. Queensboro Gas & 
Electric Co., 24 N.Y.S 2d 347, 260 
App.Piv. 1032. 

Ohio.—Pocht v. Justus, 77 N E 2d 506, 
81 Ohio App 297—Brazis v. Na¬ 
tional Teleihine Supply Co, App, 
48 N E.2d 873—Czer win ski v Ed¬ 
gar T Ward Sons Co., 154 N E 361, 
23 Ohio App 304. 

It no reasonable person can draw 
ooncluslon that defendant was m» li- 
gent, directed verdict for defend¬ 
ant Is proper.—Dixon v. Alab-im 
Freight Co. f 112 P.2d 584, 57 Ariz. 
178. 

Cross petition 

Where evidence in action for in¬ 
juries sustained In automobile col¬ 
lision, wherein defendant Hied a 
cross petition seeking damages for 
injuries, established that defendant 
was guilty of negligence more than 
slight, court had duty to direct ver¬ 
dict against defendant on his cross 


petition—Stocker v Roach, 300 N. 
W. 627, 140 Nob 561 

Directed verdict held properly re¬ 
fused 

Ala—Crotwell v. Cow T an, 184 So. 195, 
236 Ala 578. 

Ill—Gleason v Cunningham, 44 N E 
2d 940, 316 Ill App 286. 

Tcnn—Stanford v Holloway, 157 S 
W.2d 864, 25 Tcnn App 379. 

97. Okl —Smith v. Clark, 256 P. 36, 
125 Okl. 18. 

General demurrer to plaintiff’s evi¬ 
dence, offered at close of casF*, is 
properly overruled where p’aintiff 
has made out case for jury without 
regard to election by plaintiff of is¬ 
sues on which case is to be submit¬ 
ted.—Benzel v. Anishanzlin, Mo.App., 
297 S.W. 180. 

98. Ga—May v. Abelman, 179 SE 
221, 50 Ga App. 521 

NC.—Hnrton v. Ross, 155 SE 925. 
199 N.<\ 630. 

Pa.—Franzen v. Goodman, 190 A. 88S, 
325 Pa 518 

Wis.—Kaiser v. iStreich, 26 N.W.2d 
160, 249 Wis 615. 

99. Miss—Conley v. McCommon, 33 
So 2d 306. 

1. Cal.—Iloppe v. Bradrhaw, 108 P. 
2d 947, 42 Cal.App.2d 3J4 

Mo.—Woods v. Moore, App., 48 S. 
W.2d 202. 

Ohio.—Focht v. Justls, 77 N.E.2d 
506, 81 Ohio App. 297. 

Contributory negligence as ques¬ 
tion of law or fact see infra § 627. 

2. Mich.—Bishop v. Gaudio, 248 N. 
W. 561, 263 Mich. 65. 

N.D.—Trihub v. City of Minot, 23 
N.W.2d 753, 74 N.D. 552. 

Tex.—Texas Electric Service Co. v. 
Hawthorne, Civ.App., 135 S.W.2d 
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531, error dismissed, judgment cor¬ 
rect. 

42 C J. p 1242 note 95. 

Pacts disproving negligenoe 

Testimony that defendant’s auto¬ 
mobile went but a short distance 
after striking plaintiff does not, as 
a matter of law. disprove defend¬ 
ant's negligence—Mottsi v. Brown, 
232 NY.S 540, 225 AppDiv. 82i. 

3. Va—Holland v Edelblute, 20 S. 
E 2d 506, 179 Va 685. 

4. R I —Parcnteau v. Parenteau, 
153 A. 872. 51 R I. 2G3. 

5. US—Hawthorne v. Eckerson Co., 
C.C A Vt , 77 F 2d 844. 

Til —Harrison v. Bingheim, 267 Ill. 
App 417, affirmed 182 N.E. 750, 
350 Ill 269. 

Ky—Hollis v. Bourne, 167 S.W.2d 
50. 292 Ky >578—Pickering v. Simp¬ 
kins. Ill S W.2d 650, 271 Ky. 288. 
Mich—Bishop v. Gaudio, 248 N.W. 
551, 263 Mich 65 

NJ—Burr v Metropolitan Distrib¬ 
utors, 5-6 A 2d 882, 136 N.J.Law 
583 

Ohio —Marchal v. Frank man, App., 
58 N K 2d 679. 

Pa—Chapman v. Weimar, 195 A. 473, 
129 Pa Super. 373. 

Wis—Leanna v. Goethe, 300 N.W. 
490, 238 Wis 616—Neuser v. The- 
len, 244 N W. 801. 209 Wis 262. 
followed in Neuser v. Thelen, 244 
N.W. 804, 209 Wis. 271. 

6. NC.—Etheridge v. Etheridge, 24 
S E.2d 4 77. 222 N.C. 616. 

7. Ark.—Shipp v. Missouri Pac. 
Transp. Co., 122 S.W.2d 593, 197 
Ark. 104. 

La.—Bourgeois v. Longman, App., 
199 So. 142. 

Neb —Dickman v. Hackney, 31 N.W. 
2d 232, 149 Neb. 367—Anderson v. 
Robbins Incubator Co., 8 N.W.2d 
446, 143 Neb. 40. 
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whether the violation in a given case is or is not 
negligence is a matter to be determined by the 
jury. 8 The neglect of duty imposed by a stat¬ 
ute or ordinance is evidence of negligence sufficient 
to require the question of negligence to be sub¬ 
mitted to the jury. 9 It has been held, however, 
that where the violation of a statute or ordinance 
is found by the jury or is undisputed, defendant 
is deemed guilty of negligence as a matter of 
law. 10 On conflicting evidence it is for the jury 
to determine whether defendant violated a statute 
or ordinance regulating the operation of motor 
vehicles. 11 The question of the applicability of 
a motor vehicle statute to the case should not be 
left to the jury. 12 Where a statute declaring 
what care shall be exercised under certain cir¬ 
cumstances is claimed to be applicable, the sole 


question is whether the conduct in question com¬ 
plies with the statute and the jury may not sub¬ 
stitute its own conclusion. 18 

b. Willful, Wanton, or Reckless Acts 

On conflicting evidence or where more than one In¬ 
ference reasonably may be drawn from the evidence, It 
13 for the Jury to determine whether the defendant, In 
the operation of a motor vehicle, wee guilty of willful, 
wanton, or reckless acts. 

Where the evidence is legally sufficient and is 
conflicting or different inferences reasonably 
may be drawn therefrom, it is for the jury, or for 
the -trial court in actions tried without a jury, 
to determine whether defendant, in the operation 
of a motor vehicle, was guilty of willfulness or 
wantonness, 14 or whether the defendant in the oper- 


N.J.—Costanza v. Cavanaugh, 85 A. 

■2d 612, 131 N.J.Law 175. 

N.Y.—Holes v. John A. -Schwartz, 
Inc, 278 N.Y.S. 307, 244 App.Div. 
729—Walker v. Bradt, 233 N.Y.S. 
388. 225 AppDiv. 415. 

Violation of statute or ordinance as 
negligence per se generally see 
the C.J.S. title Negligence 8 19. 
also 45 CJ. p 720 note 75 et seq. 
Failure to oomply literally with 
all provisions of statute relating to 
method of operation of automobile 
does not constitute negligence per 
se—Grunsfeld v. Yenter, 69 P.2d 
309, 100 Colo. 570. 

8 . U.S.—Sheehan v. Nims, C C.A.Vt., 
75 F.2d 293. 

Fla.—Allen v. Hooper, 171 So. '513. 
126 Fla 458. 

Mass—Stiles v. Wright. 32 N.E 2d 
220, 308 MasH. 326, applying Flor¬ 
ida law. 

Mo.—Heibel v. Ahrens, 65 S.W.2d 
473. 

N.J.—Costanza v. Cavanaugh, 35 A. 
2d 612, 131 N.J Law 175—MacDon¬ 
ald v. Weart, 150 A. 578, 8 N.J. 
Mlsc. 445 

N.Y.—Schaeffer v. -Caldwell, 78 N.Y. 
S.2d 652, 273 App.Div. 263—Walk¬ 
er v. Bradt, 233 N.Y.S. 3*8. 225 
App.Div. 415. 

N.C.—tSherwood v. Southeastern Ex¬ 
press Co., 173 6.E. 605, 206 N.C. 
243. 

Jurors determine degree of blame¬ 
worthiness in violating statute re¬ 
specting operating motor vehicle so 
as to endanger lives.—Dzura v. 
Phillips, 175 N.E 629. 275 Mass. 
283. 

9. Hawaii.—Young v. Honolulu Con¬ 
struction & Draying Co, 34 Hawaii 
426. 

Tenn.—Stearns v. Williams, 12 Tenn. 
App. 427. 

'‘Accurately speaking, where the 
statute or ordinance has flxed the 


standard of care, the failure to ob¬ 
serve such standard is negligence, 
and when in the trial of a case— 
the other elements being pi oven— 
it is shown that the defendant failed 
to observe the standard of care thus 
fixed, a case is mado for the jury 
in the first instance In such case, 
the defendant may offer proof excus¬ 
ing his failure to observe such le¬ 
gal standard of care. If, however, 
he fails to furnish proof of such 
legal excuse, then it is accurate to 
say that negligence is established as 
a matter of law."—Kisling v. Thler- 
man, 243 N.W. 552, 654, '214 Iowa 
911. 

10. U.S.—Van Wie v. U. S. f DC. 
Iowa, 77 F Supp. 22. 

Iowa—Kisling v. Th’erman, 243 N. 

W. '552, 214 Towa 911. 

Tex—Davis v. Estes, Com App., 44 
S/W.2d 952. 

Generally constitutes negligence 

Cal.—Ferguson v. Nakahara, 110 P. 
■2d 1091, 43 Cal.App 2d 435. 

11. Mo.—Roland v. Anderson, App., 
282 SW. 752. 

Bight of way 

Whether motorist violated stat¬ 
ute with respect to right of way 
generally is one of fact, but evi¬ 
dence may be such that court will 
be warranted in declaring one or 
the other driver guilty of negligence 
as matter of law.—Van Zandt v. 
(ioodman, 179 P.2d 724. 181 Or. 80. 

19. N.Y.—Roles v. John A. Schwarz, 
Inc, 278 N.Y.S. 307, 244 AppDiv. 
729. 

13. Wls.—Klitzka v. Wheeler 
Transp. Co., 279 N.W. 611, 228 Wis. 
28. 

14. U.S.—Heald v. Milburn, C.C.A. 
Ill., 125 F.2d 8, certiorari den'ed 
Milburn v. Heald, 62 S.Ct. 1267, 
316 U.S. 681, 86 L.Ed. 1754, and 
62 S.Ct. 1268, 316 U.S. 681, 86 L. 
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Ed. 1754—M. & M. Transp. Co v. 
Cochran, C C A.R.I., 100 F 2d 207. 
Ala.—Alabama Power Co. v. Buck, 
35 So.2d 355—Roberts v. McCall, 
17 So.2d 159, 245 Ala. 359—Seitz v 
Heep, 10 So.2d 148, 243 Ala. 372 
—Barrett v. McFerren, 165 So 226, 
231 Ala. 382—Daniel v. Motes, 153 
So. 727, 228 Ala. 454—Newton v. 
Altman, 150 So. 698, 227 Ala 465— 
Caruth v. Sparkman, 147 So. 884, 
'226 Ala. 594—Faulkner v. Gil¬ 
christ. 143 So 803, 22-5 Ala 391- 
Cannon v. Scarborough, 137 So. 
90ft, 223 Ala. 674—Allison Coal & 
Transfer Co. v. Davis, 129 So. 9, 
221 Ala 334 

Ariz.—Womack v. Preach, 162 P 2d 
280, 63 Arlz 390, opinion supple¬ 
mented 165 P.2d 657, 64 Ariz 61. 
Ark—Miller v. Blanton, 210 SW.2d 
293. 

Cal.—Frank v. Myers, GO P.2d 144, 
16 Cal App 2d 16. 

Ill —Schneiderman v. Interstate 

Transit Lines, 69 N.E 2d 293. 394 
Ill. 569—Mower v. Wili ams, 78 N. 
E 2d 529, 334 Ill App. 16—Winson 
v. Fischer, 77 N.E 2d 48, 333 Ill. 
App. 222—Baumgardner v. Boyer, 
51 N.E 2d 784, 320 Ill.App. 438— 
Stybk) v. McNeil, 45 N.E.2d 1011, 
317 Ill.App. 316—Drefahl v. Hinch- 
cliff, 33 N.E.2d 898, 310 Ill App. 
110—Henderson v. Johnson, 21 N. 
E.2d 42, 300 Ill.App. 613—City of 
Lake Forest v. J&nowitz, 14 N.E. 2d 
894, 295 Ill.App. 289—McCarty v. 
O. H. Yates & Co., 14 N.E 2d 254, 
294 Ill.App. 474—Wedel v. Callo¬ 
way, 13 N.E.2d 87. 293 Ill.App. 
632—Brown v. Woodcock, 12 N.E. 
2d 911, 293 Ill.App. 629—Roberts v. 
Calloway,. 11 N.E.2d 239, 292 Ill. 
App. 638—Schoenbacher v. Kadet- 
sky. 7 N.E.2d 768, 290 IlLApp. 28 
—Stout v. Skinner, 283 Ill.App. 330 
—Browder v. Beckman, 275 Ill.App. 
193—Robeson v. Greyhound Lines, 
257 Ill.App. 278—Mantonya v. Wil- 
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ation was guilty of an intentional wrong , 15 or gross 
negligence , 16 or recklessness , 17 05 needless and 
reckless disregard of the rights or safety of oth¬ 
ers . 18 


The evidence must be legally sufficient to justify 
submission to the jury 19 and in various cases the 
evidence has been held insufficient to warrant or 
require submission to the jury of questions with 
respect to defendant's willfulness or wantonness 20 


bur Lumber Co., 251 m.App. 864— 
Killllay v. Hawk, 250 Ill.App. 222. 
Mass.—Isaacson v. Boston, W. & N. 
Y. St. Ry. Co., 180 N.E. 118, 278 
Mass. 878—Leonard v. Conquest, 
174 NE. 677, 274 Mass. 347. 
Miss.—Reid v. Halpln, 178 So. 88. 
Mo.—Agee v. Herring, 298 S.W. 250, 
221 Mo App. 1022. 

Ohio —TJghe v. Diamond, 80 N.E 2d 
122, 149 Ohio St. 620—Reserve 

Trucking Co. v. Fairchild, 191 N E. 
745, 128 Ohio St. 519. 

S.C—Lawson v. Duncan, 174 S.E. 
495, 173 S.C. 34—Dickson v Inter- 
Carolinas Motor Bus Co., 159 S E. 
625, 161 S C 297—Bowers v. Caro¬ 
lina Public Service Co., 145 S.E. 
700, 148 SC. 161. 

Injuries to guests see Infra subdivi¬ 
sion f (11) of this section. 
Willful or wanton acts generally see 
supra S 258. 

Whether violation of statute was 
evidence of willfulness was fact to 
be considered with other facts where 
occupant was injured, and If more 
than one inference could leasonably 
be drawn from testimony issue was 
for Jury—Lawson v. Duncan, 174 
S.E 495, 173 SC. 34. 

Collision with bicycle 
Ala—Godfrey v. Vinson, 110 So 13, 
215 Ala 166. 

Collision with street car 

Ain —J C. Byram & Co. v. Byran, 
140 So. 768, 224 Ala. 466. 

Injuries to children 

Ala—Graham v. Werfel, 157 So. 201, 
229 Ala. 385—Culverliouse v. Gam- 
mill. 115 So 105, 217 Ala 137. 

Ill—Honeghan v. Goldberg, 16 N.E. 
2d 139, 296 Ill.App. 253. 

Injuries to licensee 

Ala —First Nat. Bank v. Sanders, 
149 So. 848, 227 Ala. 313. 

Injuries to psdestrlans 

Ala—Jack Colo, Inc., v. Walker, 200 
So 768, 240 Ala. 683—J. C. Byiam 
& Co. v. Livingston, 143 So. 461. 
225 Ala. 442. 

Ga—Elrod v. Anchor Duck Mills, 179 
S.E. 188, 50 Ga.App 531. 

Ill—Langford v. Smith, 61 N.E.2d 
789, 320 Ill.App. 684—Moore v. 

Young. 46 N.E.2d 852, 317 Ill App 
474—Schmidt v. Anderson, 21 N E 
2d 825, 301 Ill.App. 28—Pillow v 
Long, 20 N.E.2d 896, 299 Ill App. 
542—Wargo v. Buske, 273 Ill App. 
28—Gannon v. Kiel, 252 Ill.App. 
550. 

Ohio.—Masters v. Von Lehmden, 173 
N.E. 303, 38 Ohio App. 414. 


Injuries to person working on high¬ 
way 

Ill.—Paul v. Garman, 34 N.E.2d 884, 
310 Ill.App. 447. 

Injuries to trespasser j 

Ohio.—Coca-Cola Bottling Works Co. | 
v. Meyer, 162 N.E. 826, 28 Ohio 
App. 468. 

Keeping lookout 

Ala.—Duke v. Gaines, 140 So. 600, 
224 Ala. 519. 

Ill.—Ritter v. Nioman, 67 N.E 2d 417, 
329 Ill App 163—Layton v. Ogo- 
noski, 256 Ill.App 461. 

Parking vehicle unattended without 
lights 

Ala—Claude Jones & Son v. Lair, 
17 So 2d 577, 245 Ala. 441. 

Speed 

(1) Generally. 

Ala—Mobile City Lines v. Alexan¬ 
der, 30 So 2d 4—Brown Hauling 
Co. v Newsome, 2 So 2d 782, 241 
Ala 300—Lindsey v Kindt, 128 So. 
139. 221 Ala 190 

Ill —Heh v. City of Chicago, 66 N.E. 
2d 491, 328 Ill.App 4 88—Wheeler 
v. Rudek. 65 NE.2d 611, 328 Ill 
| App 283, reversed on other 
grounds 74 N K 2d 601, 397 Ill. 

438—Ncpil v Zcrnun, 52 N E 2d 
836. 321 Ill App 308—Granlie v 
Valin, 37 N E 2d 931, 312 Ill App 
181—Jones v. Kramer, 235 Ill.App. 
362. 

(2) Excessive speed of automobile 
does not always indicate, as matter 
of law, driver’s attitude of indif¬ 
ference to consequences, as required 
to constitute wantonness.—Elliott v. 
Peters, 185 P 2d 139, 163 Kan. 631. 
Wrong side of road 

Ala—Mobile C.ty Lines v. Alexan¬ 
der, 30 So 2d 4, 249 Ala. 107. 

Ill—Powell v. Myers Sherman Co, 
32 N E 2d 663, 309 Til App 12— 
Prien v Wieck 15 N E 2d 30. 295 
Ill App. 623—Rkamenea v. Reesor, 
13 N E 2d 668, 294 Ill.App. 216. 

15. Mass.—Isaacson v. Boston, W. 
& N. Y. St. Ry. Co., 180 N E. 118, 
278 Mass. 378. 

10. Cal —Goodwin v. Goodwin, 43 P. 
2d 332, 5 Cal App 2d 644—Tomlin¬ 
son v. Kiramidjian, 24 P 2d 559, 
133 Cal.App. 418 

Ga—White v. Boyd, 198 S.E. 81, 58 
Oa App. 219. 

Wis—Zurn v. Whatley, 251 N.W. 

435, 213 Wis. 365. 

Injuries to children 
Ga. —Houston v. Taylor, 179 S.E. 207, 
60 Ga.App. 811. 
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Injuries to pedestrian 

Mich.—Sudlnski v. Krohn, 219 N.W. 
665. 242 Mich. 497. 

Xseplng lookout 

Ga.—White v. Boyd, 198 S.E. 81, 
58 Ga.App. 219—Capers v. Mar¬ 
tin, 188 S.E. 465, 54 Ga.App. 555. 

Speed 

Fla.—Ileitman v. Davis, 172 So. 705, 
127 Fla. 1. 

17. Ala.—Luquire Ins Co v. Mc- 
Calla. 13 So.2d 865, 244 Ala. 479— 
Smith v. Clemmons, 112 So. 442, 
216 Ala. 52 

Iowa.—Wright v. Mahaffa, 270 N.W. 
402, 222 Iowa 872. 

Mass.—Leonard v Conquest, 174 N. 

E. 677, 274 Mass 347. 

S.C.—Dickson v. Inter-Carolinas Mo¬ 
tor Bus Co., 159 S.E. 625, 161 S. 
C. 297. 

Tenn.—Neal v. Midgett, App., 198 S. 
W.2d 32. 

18. Ill —Johnson v. Sandberg, 283 
Ill.App 509. 

Mo —Spalding v. Robertson, 206 S. 
W 2d 517. 

Ordinarily faot question 

Conn.—Bowen v. Hartford Accident 
& Indemnity Co., 191 A. 530, 122 
Conn. 621. 

19. It is preliminary question for 
Judge whether there is any evidence 
on which Jury can properly And a 
verdict for the party producing it 
and having the burden of proof.—M. 
& M. Transp Co v. Cochran, C.C.A. 
R I, 100 F 2d 207. 

20. Ala.—Holman v. Brady, 3 So.2d 
30, 241 Ala. 487—Law v. Saks, 1 
So 2d 28. 241 Ala 37. 

Ill.—Strunk v Stronberg, 62 N.E. 
2d 27, 326 Ill.App. 265—Edmiston 
v. Hampton, 42 N.E 2d 963, 315 Ill. 
App. 305—Rowley v. Rust, 26 N.E. 
2d 520, 304 Ill App. 364—Proud v. 
Adel berg, 8 N.E.2d 678. 290 III. 
App. 319—Johnson v. Englehardt. 
256 Ill App 557. 

Mass—Sullivan v. Napolltano, 178 N. 
E 654, 277 Mass. 341—Farr v. 
Whitney, 156 N E. 863, 260 Mass. 
163. 

Ohio—Reserve Trucking Co v Fair- 
child, 191 N.E. 745. 128 Ohio St. 
519. 

Pa—Seret v. Carbley, 39 A.2d 607, 
350 Pa. 434. 

Assault and battery 

In action of trespass on case by 
pedestrian who was struck by au¬ 
tomobile. where there was no evi¬ 
dence of a willful or intentional 
trespass by defendant, count in tres¬ 
pass for assault and battery should 
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or recklessness.* 1 Where the evidence is undisput¬ 
ed and hut one inference reasonably may be drawn 
therefrom, it is a question of law for the court 
as to defendant’s willfulness or wantonness 2 * or 
gross negligence. 2 * 

o. Equipment and Condition of Vehicle; Lights 

In an action for damages for Injuries resulting from 
the operation of a motor vehicle, the negligence of the 
defendant with respect to the equipment or condition of 
hie motor vehicle Is a question of feet where the evidence 
Is legally sufficient end conflicting or more then one in¬ 
ference may he drawn therefrom. 

Where the evidence is legally sufficient and is 


conflicting or more than one inference may be 
drawn therefrofh, it is a question of fact for the 
jury, or for the court in trials without a jury, 
whether defendant was guilty of negligence in re¬ 
spect of the equipment or condition of his motor 
vehicle. 24 On the other hand, where there is not 
sufficient legal evidence to show negligence with 
respect to the condition or equipment of the ve¬ 
hicle, the case may not be submitted to the jury. 26 

The above rules have been applied with respect 
to various kinds of equipment, 26 such as brakes, 27 
rear-view mirror, 28 steering apparatus, 28 wheels, 
tires and rims, 30 and, likewise, have been applied 


not have been submitted to the jury, 
but the jury should have been di¬ 
rected to return a verdict for de¬ 
fendant on the count. 

Conn.—Mooney v. Wabrek, 27 A.2d 
SSI, 129 Conn. 302. 

R. I.—Demin* v. Venditti, 58 A.2d 
498. 

SI. Mass.—Sullivan v. Napolitano, 
178 N.E. 654, 277 Mass. 341—Farr 
v. Whitney, 156 N.E. 863, 260 Mass. 
163. 

N.C.—Tysinger v. Coble Dairy Prod¬ 
ucts, 36 S.B.2d 246, 225 N.C. 717 
Pa.—iSeret v. Carbler, 39 A.2d 607, 
350 Pa. 434. 

flfl. Ala.—Simon v. Goodman, 13 So. 
2d 679, 244 Ala. 422. 

88 . Cal.—Goodwin v. Goodwin, 43 
P.2d 332, 5 Cal.App.2d 644. 

86 . U.S.—Cook Paint & Varnish Co. 
v. Hickllng. C.C.A.Neb., 76 F.2d 
718. 

Ark.—Pullen v. Faulkner, 117 S.W.2d 
28, 196 Ark. 231. 

Cal.—Sherman v. Frank, 146 P.2d 
704, S3 Cal.App.2d 278. 

Ga.—Railway Exp. Agency v. Stan- 
drldge, 24 S.B.2d 604, followed in 
24 S.E.2d €08. 60 Ga.App. 843. 
Mo.—Weisman v. Arrow Trucking 
Co., App., 176 S.W.2d 37. 

Wash.—Forman v. Shields, 48 P.2d 
€99, 183 Wash. 833. 

Wlo. —Schlelf v. Honeck, 24 N.W.2d 
802, 249 Wls. 276. 

42 C.J. p 1243 note 4. 

Care required as to equipment and 
condition of vehicle in general 
see supra If 260-263. 

Bottom flooring of van or truefc 
Mo.—Reed v. Swift ft Co.. App.. 117 
S.W 2d 836. 

Okl.—Simpson v. White, 157 P.2d 913, 
106 Okl. 375. 

83. Ga.—Holbrooks v. Ford Rental 
System, 130 S.B. 868, 34 Ga.App. 
638. 

Or.—Bogart v. Cohen-Anderson Mo¬ 
tor Co., 98 P.2d 720, 184 Or. 233. 

S. C.—Googe v. Speaks. 9 S.B.24 439, 
194 SjO. 208. 


28 . Ark.—Pullen v. Faulkner, 117 
S.W.2d 28, 196 Ark. 231. 

42 C.J. p 1243 note 4 [a]. 

Driving in rain without windshield 
wiper 

N.Y.—Lowy v. Green, 70 N.Y.S.2d 
547, 272 App.Div. 238, 

27. Question for Jury 
U.S.—Sugg v. Hendrix, C.C.A.Miss., 
153 F.2d 240. 

Ala.—Centennial lee Co. v. Mitchell, 
112 So. 239, 215 Ala 688. 

Ark.—Pullen v. Faulkner, 117 S.W.2d 
28, 196 Ark. 231. 

Cal.—Rogers v. Foppiano, 72 P.2d 
239, 23 Cal.App.2d 87—Hupp v. 

Griffith Co., 15 P.2d 211, 127 Cal. 
App. 63—Phillips v. Pickwick 
Stages, Northern Division, 259 P. 
968. 85 Cal .App. 571. 

Colo.—Stahl v. Cooper, 188 P.2d 
804. 117 Colo. 445. 

Ga.—Peck v. Baker, 46 S.E.2d 751, 
76 Ga.App. 588. 

Idaho.—Asumendl v. Ferguson, 65 
P.2d 713, 57 Idaho 450. 

Ky—Remitters' Ex'r v. Mayhugh, 
197 S.W.2d 450, 303 Ky. 366. 

Mass—Gang! v. Adley Express Co., 
63 N.E 2d 897. 318 Mass. 7C2. 

Mich.—Bathke v. Traverse City, 13 
N.W.2d 384, 308 Mich. 1—Black v. 
Ambs, 12 N.W.2d 381. 307 Mich. 
644. 

Mo.—Weisman v. Arrow Trucking 
Co., App., 176 S.W.2d 37. 

N.H.—Oarr v. Orrill, 166 A. 270, 86 
N.H, 226. 

N.Y.—Schaeffer v. Caldwell, 78 N.Y. 

S.2d 652, 273 App.Div. 263. 

N.C.—Pinnix v. Griffin, 12 S E 2d 667, 
219 N.C. 85—Yates v. Thomasville 
Chair Co., 189 S.E. 500, 211 N.C. 
200 . 

Or.—Bogart v. Cohen-Anderson Mo¬ 
tor Co., 98 P.2d 720, 164 Or. 233 
—Yarbrough v. Carlson, 202 P. 
739, 102 Or. 422. 

Tex.—Parker v. Bridgeport Mach. 
Co., Civ.App., 91 S.W.2d 807. 

Bvidenoe held insufficient for Jury 

Ill.—Pastore v. Sasso, 40 N.E.2d 857, 
317 Ill.App. 538. 

N.C.—Tysinger v. Coble Dairy Prod¬ 
ucts, 86 S.E.2d 246, 225 N.C. 717. 
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Or.—Bogart v. Cohen-Anderson Mo¬ 
tor Co., 98 P.2d 720, 164 Or. 233. 
Wis.—Hoffman v. Regllng, 258 N.W. 

347, 117 Wis. 66. 

Nonsuit held proper 
Ga.—Holbrooks v. Ford Rental Sys¬ 
tem, 130 S.E. 363, 34 Ga.App. 588. 
Violation of statute 
Where there is proof of occurrence 
wholly without fault of person 
charged with violation of statute re¬ 
quiring all motor vehicles to be pro¬ 
vided with two sets of brakes in 
good working order, which made it 
impossible for such person to com¬ 
ply with requirements of statute and 
which due care could not have 
guarded against, whether uninten¬ 
tional violation of statute amounted 
to actionable negligence is for jury, 
and it is only where no legal excuse 
is offered for admitted violation that 
negligence is established as matter 
of law.—Lochmoeller v. Kiel, Mo. 
App., 137 S.W.2d 625. 

28. Question for jury 

U S.—Countryman v. Coogler, C.C.A. 
Ga., 157 F.2d 503. 

Conn.—Tappln v. Rider Dairy Co., 
178 A. 428, 119 Conn. 591. 

N.H.—Lemarier v. A. Towle Co., 51 
A.2d 42, 94 N.H. 246. 

29. Question for Jury 

U.S.—Gunn v. Standard Oil Co., C. 

C.A.N.D., 276 F. 932. 

Cal.—Shapiro v. Ingersoll, 53 P.2d 
771, 11 Cal.App.2d 202. 

Mich.—Bathke v. Traverse City, 13 
N.W.2d 184, 308 Mich. 1. 

Tex.—White v. Akers, Civ.App., 125 
S.W.2d 388. 

3a Question, for Jury 
Ala.—Motor Terminal ft Transporta¬ 
tion Co. v. Mill lean, 12 So. 2d 96. 
244 Ala. 39. 

Cal. — Sherman v. Frank, 146 P.2d 
704, 63 Cal.App.2d 278. 

Me.—Dostie v. Lewiston Crushed 
Stone Co., 8 A.2d 893, 136 Me. 284. 
Mass.—Van Steenbergen v. Barrett, 
190 N.E. 697, 286 Maas. 400. 

Pa.—^Hutchinson v. Brumbaugh* 
Com.Pl.* 24 West.Co.1* 118. 
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with respect to equipment such as chains on the 
tires. 81 The absence of chains does not, as a mat¬ 
ter of law, under ordinary circumstances constitute 
negligence. 82 

Lights . Where the evidence thereon is conflict¬ 
ing or such that different inferences may be drawn 
therefrom, questions as to negligence with respect 
to lights on the vehicle, 88 or with respect to their 
being lit, 84 or whether they conformed to the re¬ 
quirements of statutes or ordinances 85 are ques¬ 
tions of fact. The extent of interference of lights 
on an onooming vehicle and the effect of the inter¬ 
ference on the conduct of the motorist are usual¬ 
ly questions of fact and not of law; 36 and or¬ 
dinarily it is for the jury to determine whether 
the failure of defendant to dim his lights consti¬ 
tuted negligence. 37 

According to some authorities where it is un¬ 
disputed that defendant has violated a statute or 
ordinance with respect to lights on the motor ve¬ 
hicle involved in the accident, negligence exists 


as a matter of law, 88 but according to other au¬ 
thorities the violation of such regulations is not 
negligence as a matter of law. 88 

d. Specific Acts 

(1) Control 

(2) Speed 

(3) Lookout 

(4) Horn, whistle, bell, or hand signals 

(5) Stopping, backing, and turning 

(6) Parking or leaving vehicle unat¬ 

tended 

(1) Control 

In an action for damages for Injuries resulting from 
the operation of a motor vehicle, It Is usually for the 
jury to determine whether the operator had his motor 
vehicle under control at the time of the accident. 

In an action for damages for injuries resulting 
from the operation of a motor vehicle, the question 
whether the driver had his car under control at 
the time of the accident is usually for the jury, 40 


Bvldenoe held insufficient for Jury 

Iowa.—Tyrrell v. Skelly Oil Co., 270 
N.W. 857, 222 Iowa 1267. 

31. Question of fact 
Conn.—C. A. Johnson. Inc., v. Bruce, 
44 A.2d 917, 132 Conn. 429. 

Iowa—Burwell v. Slddens, 25 N.W. 

2d 864, 238 Iowa 645. 

Pa—Miles v. Myers, 46 A.2d 50, 353 
Pa. 316. 

Evidence held insufficient for jury 

Vt.—Johnson v. Bui kc, 183 A. 495. 
108 Vt. 164. 

33. ra— Wertz v. Shade, 182 A. 789, 
121 Pa Super. 4. 

33. Ala—Godfrey v. Vinson, 110 So. 
13, 215 Ala. 166. 

Iowa.—Isaacs v. Bruce, 254 N.W. 67, 
218 Iowa 759—Carlson v. Jacob E. 
Decker ft Sons, 247 N.W. 296. 216 
Iowa 581. 

Mich.—Martin Parry Corporation v. 
Berner, 244 N.W. 180, 269 Mich. 
621. 

Wis.—Wenninger v. Witt, 236 N.W. 

649, 205 Wis 49. 

42 C.J. p 1243 note 7. 

Lights on parked <or unattended ve¬ 
hicle see infra subdivision d (6) 
of this section. 

Clearance lights on left Bide of tmek 

Arix.—Seiler v. Whiting, 84 P.2d 452, 
52 Arix. 642. 

Vailllght 

Ky.—Fry ft Kain v. Keen. 69 S.W.2d 
3, 248 Ky. 548. 

Cnffieleney of lightx 
Conn.—Warren v. City of Bridgeport, 
28 A.2d 1, 129 Conn. 355. 

Wash.—Copeland v. North Coast 
Tranxp. Co., 13 P.2d 65, 169 Wash. 
84. 

9ft Cal.—Taha v. Finegold, 184 P. 


2d 533, 81 Cal.App 2d 536—Takaha- 
shi v. White Truck & Transfer 
Co. 59 F.2d 161, 15 Cal.App 2d 

107. 

Ohio.—Stoops v. Youngstown Subur¬ 
ban Transp. Co., 169 N.E. 456, 121 
Ohio St. 437. 

42 C.J. p 1243 note 8. 

Headlights 

Me.—rerry v. Butler, 48 A.2d 631. 

Taillight 

Cal.—Takahashi v. White Truck & 
Transfer Co., 59 P.2d 161, 15 Cal. 
App.2d 107. 

Conn—Hamel v. Chase Cos., 152 A. 
59, 112 Conn. 286. 

Ill.—Spiers v. Anderson Motor Serv¬ 
ice Co., 271 Ill.App. 178—Herber- 
ger v. Anderson Motor Service Co., 
268 Ill.App. 403. 

Tex.—Lincoln v. Stone, CivApp.. 42 
iS.W.2d 128, reversed on other 
grounds, Com.App., 59 S.W.2d 100. 

Wash.—Peterson v. King County, 90 
P.2d 729, 199 Wash. 106. 

Lights on snowplow 

Minn.—Smith v. Ramsey County, 16 
N.W.2d 169, 218 Minn. 325. 

Evidence held Insufficient to go to 
Jury 

Colo.—Zang v. Wright, 23 P.2d 580, 
93 Colo. 80. 

35. Ill.—Spiers v. Anderson Motor 
Service, 271 Ill.App 178—Herber- 
ger v. Andeison Motor Service Co., 
968 Ill.App. 403. 

Wash.—O’Neil v. Gruhn, 85 P.2d 
1064, 197 Wash. 557. 

Brilliance or intensity of light 

Ariz.—Seller v. Whiting, 84 P.2d 452, 
52 Ariz. 542. 

Conn.—Miles v. Sherman, 166 A. 250, 
116 Conn. 678. 
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Minn.—Carlson v. Peterson, 284 N. 

W. 847, 205 Minn. 20. 

Pa.—Little v. Straw, 192 A. 894, 326 
Pa. 577. 

36. Cal.—Huddleston v. Pound, 68 
P.2d 376, 21 Cal.App.2d 128. 

Automobile traveling uphill 
Cal.—Guinou v. Webster, 22 P.2d 
231, 132 CalApp. 29. 

37. Ark.—Ward v. Walker, 178 S.W. 
2d 62, 206 Ark. 988. 

38. Cal.—Phillips v. Hobbs-Parsms 
Co., 227 P. 622, 67 Cal.App. 199. 

4 2 C.J. p 1243 note 6. 

Failure to obey regulations as to 
lights as negligence see supra fi 
263. 

39. La—Ledoux v. Beyt, App., 35 
So 2d 472. 

r allure to dieplay rear light on 
truck over half hour after sunset 
on day of fatal accident, partly due 
to such failure, constituted viola <on 
of statute, justifying inference of 
negligence, which precluded d'sm ss- 
al of action as against truck own¬ 
er.—Brown v. McCullough, 270 N Y. 
S. 37, 240 App.Dlv. 381, appeal de¬ 
nied 191 N.E. 618, 264 N.Y. 669, af¬ 
firmed 193 N.B. 429, 265 N.Y. 662. 

40. U.S.—Brinegar v. Green, C.C.A. 
Iowa, 117 F.2d 316—Kemp v. Cres- 
ton Transfer Co., D.C.Iowa, 70 F. 
Supp. 521. 

Ala.—Sinclair v. Taylor, 173 So. 878. 
27 Ala.App. 418. 

Cal.—Musgrove v. Zobrist, 187 P.2d 
782, 83 Cal.App.2d 101. 

Ga.—Peck v. Baker, 46 S.E.2d 761. 
76 Ga.App. 688. 

Iowa.—Holden v. Hanner, 1 N.W.2d 
671, 231 Iowa 468—Rogers v. Jef¬ 
ferson, 286 N.W. 701, 226 Iona 
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as is also the question whether defendant, in los¬ 
ing control, 41 or in his use of the emergency 
brake, 42 acted negligently. On conflicting evi¬ 
dence, the cause of an operator losing control of 
the vehicle is a question for the jury. 43 

There must be sufficient evidence to show that 
the operator failed to have his motor vehicle un¬ 
der control at the time of the injury in order to 
justify the submission of the issue to the jury ; 44 
the uncontroverted evidence may show absence of 


negligence as a matter of law . 42 

Skidding . The skidding of a motor vehicle does 
not constitute negligence on the part of the oper¬ 
ator as a matter of law , 46 but ordinarily is a 
question for the jury . 47 Accordingly, the question 
of the negligence of the operator at the time of 
the skidding is for the jury, or for the trial court 
in trials without a jury, where the evidence is 
conflicting or different inferences can be drawn 
therefrom . 48 


1047—Hawkins v. Burton, 281 N. 
W. 342, 225 Iowa 707—Hartman v 
Lee. 272 NW 140, 223 Iowa 32 
—Minks v. Stenberg, 250 N.W. 883, 
217 Iowa 119—Lane v. Varlamas, 
239 N.W. 689, 213 Iowa 795—Ser¬ 
geant v. Challls, 238 N.W. 442, 213 
Iowa 57—O’Hara v. Chaplin. 233 N. 
W. 516, 211 Iowa 404—Miller v. 
Wood Bros. Thresher Co., 222 N. 
W. 651. 

Ky.—Lundy v. Brown's Adm'x, 205 S 
W.2d 498, 305 Ky. 721—Short Way 
Lines v. Sutton's Adm’r, 164 S W. 
>2d 809, 291 Ky. 541—Wilder v. 
Cadle, 13 S.W.2d 497, 227 Ky. 486 
Mont—Koppangf v. Sevier, 75 P.2d 
790, 106 Mont. 79. 

Neb —Roh v. Opocensky, 251 N.W. 
102. 125 Neb. 661. 

N.J.—Lipschltz v. New York & New 
Jersey Produce Corporation, 168 A 
390, 111 N.J.Law 392. 

N.Y.—Di Carlo v. Feldman. 284 N. 

Y.S. 467, 246 AppDiv 682. 

Or.—Keys v. Grimth, 55 P.2d 15. 
163 Or. 190—Nolen v. Corvallis 
Auto Transit Co., 4 P.2d 624, 138 
Or. 98. 

Pa.—Vinorick v. Revetta, Com PI . 
5 Fay.L.J. 165, reversed on othe~ 
grounds 83 A.2d 655, 152 Pa Super. 
455. 

Tex.—Southland Greyhound Lines v 
Richards, Civ.App., 77 S.W.2d 272, 
error dismissed. 

Wash.—iSheddy v. Inland Motor 
Freight, 63 P.2d 430. 189 Wash 4 8 
—Larson v. Olson, 9 P.2d 68, 167 
Wash. 253. 

W.Va.—Fielder v. Service Cab Co, 
11 S.E.2d 115, 122 W.Va. 522 
Wis.—Zolnemann v. Gasser, 29 N.W. 
2d 49, 251 Wis. 238—O’Leary v. 
Buhrow, 26 N.W.2d 449, 249 Wis. 
559—Schulz v. General Casualty 
Co., 288 N.W. 803, 233 Wis 118— 
Hein v. Huber, '252 N.W. -692, 214 
Wis. 230—Salsich v. Bunn, 238 N. 
W. 394, ’205 Wis. 624, 79 A.L.R. 
1069. 

42 C.J. P 1244 note 11. 

Care as to control see supra fi| 290- 
299. 

Intersections or crossings 

U.S.—Meissner v. Papas, C.C.A.W1S., 
124 F.2d 720. 

Iowa.—Luther v. Jones, 261 N.W. 
817, 220 Iowa 95. 


Ky.—Heskamp v. Bradshaw’s Adm'r, 
172 SW.2d 447, 294 Ky. 618—Tate 
v. Shaver, 152 S W.2d 259, 287 Ky. 
29. 

Pa.—Lane v. Samuels, 39 A 2d 626, 
350 Pa. 446. 

S.C.—Neese v. Toms, 12 S E 2d 859, 
196 SC 67. 

Va—Fruit Growers Express Co. v. 

liulflsh, 3 S E 2d 160, 173 Va. 27. 
42 C.J p 2244 note 11 [a]. 

Striking children 

Iowa—Kallansrud v. Llbbey, 13 N. 

W 2d 684, 234 Iowa 700 
Ky—Kentucky Virginia Stages v 
Tackett's Adm’r, 171 S W 2d 4, 294 
Ky. 189—Vansant v. Holbrook’s 
Adm’r, 146 S.W 2d 337, 285 Ky. 
88 . 

Neb.—Crecelius v. Gamble-Skogmo, 
Inc., 13 N W 2d 627, 144 Neb 394. 
Ohio—Rot he v. Dwarkm, App., 70 j 
N E 2d 146 I 

Pa—Stevenson v. Sarfcrt, 165 A. 225, 
310 Pa. 458. 

•41. Ga.—Elrod v. Anchor Duck 
Mills, 179 SE. 188, 50 Ga App. 

531. 

Iowa.—Fait v. Krug, 32 NW2d 781. 
Me—Hamlin v. N. H Br-igg & Sons, 
147 A. 602, 128 Me. 358 
Neb.—Kauffman v. Fundaburg, 242 
N.W. 658, 123 Neb. 340 
NY.—Lorenz v. Conners, 218 N.Y. 

S 121, 218 App.Div. 199. 

Vt.—Williamson v. Clark, 153 A. 
448, 103 Vt 288. 

Wis.—T>o Goey v. Hermsen, 288 N. 
W 770, 233 Wis. 69. 

Going down hill 

N.Y.—llalvorsen v. W. T. Mitchell 
Trucking Corporation, 272 N.Y.S. 
881, 242 App.Div. 686—Lorenz v. 
Conners. 218 N Y.S. 121, 218 App. 
Div. 199. 

W.Va.—Woodley v. iSteiner, 164 S. 
E. 294, 112 W.Va. 356. 

42. Mass.—Dudley v. Kingsbury, 85 
N.E. 76, 199 Mass. 258. 

43. U S —Greer v. Hendrix, C.C.A. 
Ill., 69 F.2d 404. 

Mo.—Holt v. Bartlett, 1 S.W.2d 1030, 
'222 Mo.App. 138. 

44. Evidence held insufficient for 
Jury 

Iowa.—Tharp v. Rees, 277 NW. 758, 
224 Iowa 962. 
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Minn —Draxton v. Katzm&rek, 280 
N.W 288, 203 Minn. 161. 

N.Y.—Zerberini v. M. & M. Transp. 

Co.. 71 N.Y.S.2d 803. 

Wis.—Oelke v. Schneider, 26 N.W.2d 
170, 250 Wis. 86. 

45. Iowa.—Ryan v. Trenkle, 200 N. 
W. 318, 199 Iowa 636. 

42 C.J. p 1244 note 14. 

46. Ky—Hewitt’s Adm’r V. Central 
Truckaway System, 194 S.W. 2d 
999, 302 Ky. 459. 

Md— Fillings v. Diehlman, 177 A 
400, 168 Md. 306. 

Utah.—West v. Standard Fuel Co., 
17 P.2d 292, 81 Utah 300. 

Wash —Cartwright v. Boyce, 8 P. 
2d 968, 1-67 Wash. 175. 

47. W.Va—Sigmon v. Mundy, 25 S. 
E 2d 636, 125 W.Va 591. 

48. U.S—Siembab v. Burgess Exp. 
Co., DCRI, 40 F.iSupp. 485 

Conn—De Antonio v. New Haven 
Dairy Co., 136 A. 567, 105 Conn. 
6C3. 

Ill —Reed v. Landau, 52 N.E 2d 306, 
321 Ill.App. 19—Mazer v. Consum¬ 
ers Co., 13 N.E.2d 862, 294 Ill.App. 
609 

Ind —Acton v. Lowery, 34 N.E 2d 
972, 109 Ind.App. 581. 

Ky.—Hewitt’s Adm’r ▼. Central 
Truckaway System, 194 S.W 2d 
999, 302 Ky. 459—Gilreath v Blue 
& Gray Transp Co, 108 S.W 2d 
1002, 2*69 Ky. 787, followed In 108 
S.W.2d 1004, 269 Ky 791—Tente v. 
Jaglowicz, 44 S.W.2d 845, 241 Ky. 
720. 

Me.—Frye v. Kenney, 8 A.2d 433, 
136 Me. 112. 

Mass —Levin v. Twin Tanners, 60 
N.E.2d 6, 318 Mass. 13—Hiller v. 
De Sautels, 169 N.E. 494, 269 Mass. 
437. 

Mich.—Humphries v. Complete Auto 
Transit, 9 N.W.2d 55, 305 Mich. 
188—Wallace v. Kramer, 296 N. 
W. 838, 296 Mich 680. 

Ohio.—Kaczmarek v. Murphy, 70 N. 

E.2d 784, 78 Ohio App. 449. 

Pa.—Miles v. Myers, 45 A.2d 50, 
353 Pa. 316—Laessig v. Cerro, 27 
A.2d 731, 149 Pa Super. 155—Fitz¬ 
patrick v. Pralon Cleaners & Dy¬ 
ers, 195 A. 644, 129 Pa Super. 437 
—Corse v. Ferguson, 180 A. 65, 
118 Pa.Super. 606—Glover v. Sto- 
eltzlen, Com.Pl., 26 Erie Co. 178 
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(2) Speed 

In an action for damages for Injuries resulting from 
the operation of a motor vehicle, questions relative to the 
speed of the vehicle causing the Injury are for the Jury 
where the evidence Is conflicting or different inferences 
may reasonably be drawn from the evidence. 

In an action for damages for injuries resulting 
from the operation of a motor vehicle, wherever 
the evidence is conflicting or different inferences 


may reasonably be drawn therefrom, questions as 
to what the speed of the vehicle causing the injury 
was at the time of the accident 49 whether the 
accident occurred within a certain district in which 
a certain speed limit is prescribed , 60 whether the 
motor vehicle was of such type and kind as to 
come within a statute or ordinance prescribing a 
certain speed , 51 and whether driving at a certain 
speed was negligent 52 in connection with other 


—Krammes v. Tryon, Com PI., 48 
Lane L.Rev. 493—Potance v. Cipri- 
ano. Com Tl., 39 Luz Log Reg. 63, 
13 Som.Leg.J. 73—Shupe v. Boyle 
Co., 95 Pittsb.Leg.J, 339—Miller v 
Rishel, Com.PI., 5 Sch.Reg. 84. 

R I.—Powers v. Goodwin, 192 A. 767 
68 RI. 372 

Tenn —Grizzard & Cuzzort v. O’Neill 
15 Tenn.App 395. 

Va —Saunders v. Hall. 11 S.E 2d 592 
176 Va. 526—Sisson v Anderson, 
1 S3 S.E 431, 165 Va. 629. 

Wash—Weaver v. Windust, 80 P 2d 
766, 195 Wash. 240—Gayson v 

Daugherty, 6G P 2d 1148, 190 Wash. 
133—Haines v. Pinney, 18 P.2d 
496, 171 Wash. 568-Martin v 

Bear. 9 P.2d 365, 167 Wash 327. 
Where motorist applied brakes to 
avoid collision with automobile en¬ 
tering highway, and skidded into au¬ 
tomobile on left-hand side of high¬ 
way, negligence of motorist was for 
jury—National Liberty Ins Co v 
Foth, 235 NW. 821, 254 Mich 152 
Proper method 

Whether driver adopted proper 
method to end skidding proinp In 
and whether there was t me and op 
poitunity to do so were for the jury 
—Marr \. Hicks, 1 A 2d 271, 136 Me 
33 

Whether skidding caused track to 

swerve to left or whether swerve 
to left caused skidding was for jurv 
—Davin v. Levin, 55 A.2d 364, 357 
Pa 551 

Whether defendant should have 
anticipated ice on highway, which 
caused skidding, was foi^ffcry—Bow¬ 
ers v Guhin, 233 NW .^3, 67 S D. 
441. 

Evidenoe held insufficient for jury 

Mass.—Sherwood v. Radovsky, 57 N. 
E 2d 912, 317 Mass. 307. 

49. Cal.—Ferrula v. Santa Fe Bus 
Lines, 189 P.2d 294, 83 Cal.App.2d 
416—Kehlar v. Satterlee, 98 P.2d 
759, 39 Cal.App.2d 116. 

Fla.—Independent Ice & Cold Stor¬ 
age Co. v. Tampa Sand & Material 
Co., 171 So. 797, 126 Fla. 846. 
Ill.—Heneghan v. Goldberg, 16 N.E. 

2d 139, 296 Ill.App. 253. 

Ky.—Louisville Taxicab & Transfer 
Co. v. Byrnes, 178 S.W.2d 4, 296 
Ky. 560. 

Mass.—Stiles v. Wright, 38 N.E.2d 
820, 308 Mass. 326. 


Mich.—Burton v. Yellow & Checker 
Cab & Transfer Co , 278 N.W. 106, 
2S3 Mich. 384—Newell v. Ritler, 
256 N.W. 464, 268 Mich. 405—Scott 
v. Dow, 127 NW. 712, 162 Mich 
636 

Mo.—Gambell v. Irvine, App., 102 S. 
W.2d 784—Allen v. Wilkerson, 
App., 87 S W.2d 1056—Wilson v. 
Spuhler, App., 20 S.W.2d 556— 
Roland v. Anderson, App., 282 S W. 
752 

S.C.—Coney v. Cox, 162 S E. 596, 165 
S.C. 26—Lumpkin v. Mankin, 134 
S.E. 503, 136 S.C 506. 

Tex.—,T. A & E D. Transport Co v. 
Rusln, Civ App., 202 S W 2d 693. 
order denying rehearing sot aside 
206 SW.2d 95—Texas Farm Prod¬ 
ucts Co. v. Johnson, Civ App., 190 
S.W 2d 178. 

Wash.—Pyle v. Wilbert, 98 P.2d 664, 
2 Wash 2d 429—Trudeau v. Sno¬ 
homish Auto Freight Co., 96 P 2d 
599, 1 Wash.2d 574—Davis v. Pink¬ 
erton, 92 T.2d 706, 199 Wash. 579 
Wis —Reynolds v. Madison Bus Co , 
26 N W 2d 653, 250 Wis. 294—Lud- 
ke v. llurck, 152 N.W. 190, 160 Wis. 
440, L.R A 1915D 968. 

42 C.J. p 1244 note 16. 

Care as to speed see supra S8 290- 

299. 

Striking animal 

Miss—Lueedale Automobile Co. v. 
Daughdrill, 123 So 871, 154 Miss. 
707. 

Pa.—Hostetler v. Kniscley, 185 A. 

300, 322 Pa. 248. 

Skid marks 

Although a witness may describe 
skid marks, the inference to be drawn 
from them is solely for jury—Ward 
v. Zerzanek, 289 N.W. 443, 227 Iowa 
918. 

Submission of speed ordinance 

Tenn.—East End Tire & Oil Co. v. 
Mallory, 2 Tenn.App. 101. 

50. Ohio.—Hamilton v. Gilkey, 10 
N.E.2d 1014, 56 Ohio App. 438- 
Reed v. Hensel, 159 N.E. 843, 26 
Ohio App. 79. 

Business or residential distriot 

Mich.—Wallace v. Kramer, 296 N.W. 

838, 296 Mich. 680. 

Residential district 
Cal.—Galwey v. Pacific Auto Stages, 
273 P. 866, 96 Cal.App. 169. 

Iowa.—Doherty v. Edwards, 290 N. 
W. 672, 227 Iowa 1264. 
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51. Mo.—Gambell v. Irvine, App., 
102 S.W.2d 784. 

52. U.S—Wawin Coal Co. v. Orr, 
C.C.A.Minn., 33 F.2d 27. 

Ala.—Brown v. Bush, 124 So. 300, 
220 Ala. 130. 

Ariz —Mclver v. Allen, 262 P. 6, 33 
Ariz. 28. 

Cal —Mairo v. Yellow Cab Co. of 
California, 281 P. 66. 208 Cal. 350 
—Sherman v Frank. 146 P.2d 704, 
63 Cal App 2d 278—Dolinar v. Pe- 
done. 146 P 2d 237, 63 Cal.App 2d 
169—Kehlor v. Satterlee, 98 P.2d 
759, 37 Cal.App 2d 116—Garrison 
v. Williams. 17 F.2d 1072, 128 Cal. 
App 598 

Ga.—Batchelor v. Anglin, 13 S.E 2d 
110, 64 GttApp. 342. 

Idaho— Corpus Juris cited in Willi 
v. Schaefer Hitchcock Co., 25 P.2d 
167, 170. 53 Idaho 367 

Iowa—Hanson v. Manning, 239 N.W. 
793, 213 Iowa 625—Lane v. Varla- 
mos. 239 NW. 689, 213 Iowa 795— 
Starry v. Hanold, 211 N.W. 696, 202 
Iowa 1180. 

Ky.—Gretton v Duncan, 38 S W 2d 
448, 238 Ky. 554—Wilder v Cndle, 
13 S.W.2d 497, 227 Ky. 486 

Mass—Hiller v. De Sautcls, 169 N. 
E 494, 269 Mass. 437. 

Mich —Bathke v. Traverse City, 13 
N W 2d 184. 308 Mich. 1 

Minn—Bakken v. Lewis, 26 N.W 2d 
478, 223 Minn 329. 

Mo —Nash v. People’s Motorbus Co. 
of St Louis. App., 20 S W 2d 570 
—McCarter v. Burger, App, 6 S. 
W.2d 979. 

Neb—Monasmith v. Cosden Oil Co., 
246 N.W. 623, 124 Neb. 327. 

N.H—Jewett v Holt, 37 A.2d 13, 
93 N H 163—Manor v. Gagnon, 32 
A. 2d 688, 92 N.H. 435—Gagnon v. 
Krikonan, 31 A.2d 49. 92 Nil 344. 

N.J.—Chiosa v. Public Service Coor¬ 
dinated Transport, 24 A.2d 369, 128 
N.J Law 69. 

N.C—Patrick v. Treadwell, 21 S E.2d 
818, 222 NC 1—Yates v. Thomas- 
ville Chair Co., 189 S.E. 500, 211 
NC. 200. 

Okl —Ironside v. Ironside, 108 P.2d 
157, 188 Okl. 267, 134 A.L.R. 621. 

Or.—Luster v. North Coast Transp. 
Co., 275 P. 666, 128 Or. 650. 

Pa.—Knox v. Simmerman, 151 A. 678, 
301 Pa. 1—Wilson v. Consolidated 
Dressed Beef Co., 145 A. 81. 296 
Pa. 168—German v Riddell, 27 A. 
2d 680, 149 Pa.Super. 647. 



S 526 


MOTOR VEHICLES 


61 C.J.S, 


circumstances existing in the particular case, 58 shall be presumptively lawful or that driving be- 

are for the jury, or for the trial court in actions yond a certain rate of speed shall be presumptively 

tried without a jury. The weight of the evidence unlawful, the question of the lawfulness of the 

and the credibility of the witnesses as to speed speed at time of the accident ordinarily is for the 

arc for the jury. 54 Where there is substantial jury. 58 Whether driving at a speed less than that 

evidence that defendant was driving at an cxces- fixed by ordinance was negligent under the cir- 

sive speed at the time of the accident, the fact cumstanccs, 69 or at what distance away from an 

that such evidence is contradicted by testimony of intersecting road, under the conditions shown to 

apparently disinterested witnesses docs not jus- exist, a driver going at a rate otherwise legal 

tify a directed verdict for defendant. 55 should reduce his speed, 50 is generally a ques- 

Under statutes limiting speed to a rate that is tion for the jury, 
safe and reasonable, or careful and prudent, what The rule requiring the submission to the jury 
is a safe and reasonable or careful and prudent of the question of negligent operation of a motor 

speed under the circumstances of a particular case vehicle because of excessive speed where the evi- 

is for the jury;' 55 proof of excessive speed docs donee is conflicting or different inferences reason- 

not, under such statutes, establish negligence as ably may be drawn from the evidence has been 

a matter of law. 67 Where the statute prescribes applied in various situations, 51 as, for example, 

that driving at a certain rate of speed or less in cases involving the meeting or collision of ve- 


S.C.—Powell v. Drake, 18 S.E.2d 745, 
199 S.C. 212—Bedford v. Armory 
Wholesale Grocery Co., 10 S E 2d 
330, 196 S.C. 150. 

Tex.—Texas Farm Products Co. v. 

Johnson. Civ.App., 190 S.W.2d 178. 
Va.—Walton v. Light, 26 S.E 2d 29, 
181 Va 609. 

Wls.—Schleif v. Honeck, 24 N.W.2d 
602, 249 Wls. 276. 

42 C.J. p 1244 note 17. 

Ordinarily Jury quMtlon 

Mo.—State ex rel. Hauck Bakery Co. 

v. Haid, 62 S.W.2d 400, 333 Mo. 76. 
Tex.—McClelland v. Mounger, Civ. 
App, 107 S.W.2d 901, error dis¬ 
missed by agreement—Morrison v. 
Antwine, Civ.App, 51 S.W.2d 820. 
Ordinarily, but not nsosssarily, jury 
question. 

Vt.—rarro v. Meagher, 184 A. 885, 
108 Vt. 182—Sulham v. Bernasconi, 
170 A. 913, 106 Vt. 192. 

53. Cal.—Sherman v. Frank, 146 P. 
2d 704,. 63 Cal.App.2d 278—Bakos 
V. Shell Co. of California, 271 P. 
127, 94 Cal.App. 243. 

Ill.—West v. Porritt, 48 N.E.2d 199, 
318 Ill.App. 636. 

Mich.—Hetler v. Holtrop, 281 N.W. 
434, 285 Mich. 570. 

N.H.—Greenie v. Nashua Buick Co., 
168 A 817, 85 N H. 316. 

Or.—Davis v. Lavenlk, 165 P.2d 277, 
178 Or. 90. 

Pa.—Fuller v. Palazzolo, 197 A. 225, 
829 Pa. 93. 

Vt.—Nicholson v. Twin State Fruit 
Corporation, 29 A.2d 819, 116 Vt. 
59. 

42 C.J. P 1244 note 18. 

54. U.S.—White v. State of Mary¬ 
land, to Use of Anderson, C.C.A. 
Md., 106 F.2d 392. 

Cal.—Pruitt v. Krovitz, 139 F.2d 992, 
59 Cal.App.2d 666. 

Md.—Taxicab Co. v. Ottenritter, 135 
A. 587, 151 Md. 525. 


Mass.—Goodwin v. Walton, 11 N E. 

2d 460, 298 Mass 451. 

Mich.—Wright v Barron. 28 N.W.2d 
278, 318 Mich. 409. 

Mo.—Hollister v A. S. Aloe Co., 156 
S.W.2d 606, 348 Mo 1055. 

N.H —La Plante v. Rousseau. 18 A. 

2d 777. 91 N.H. 330 
Ohio.—Bailey v. Tarker, 170 N.E. 607, 
34 Ohio App. 207. 

Pa.—Ferguson v. Charls, 170 A. 131, 
314 Pa. 164—Cherry v. Nusbaum, 
149 A. 110, 299 Pa. 91. 

S.D.—Pemberton v. Fritts, 228 N.W. 
409, 56 S D. 374. 

Wash.—Turnquist v. Rosaia Bros., 

83 P.2d 353, 196 Wash. 434—Larson 
v. Olson. 9 P.2d 68. 167 Wash. 263. 

Ability of witness to estimate speed 
Trial court could not ignore eye¬ 
witness* estimate of speed of truck, 
although distance which witness ob¬ 
served it travel limited his ability 
to make estimate; such fact raising 
merely questions of credibility and 
weight of evidence.—Strange v. Los 
Angeles Examiner, 12 P.2d 678, 124 
Cal.App. 419. 

55. US—D’Allessandro v. Bechtol, 
C.C.A.Fla., 104 F.2d 845, certiorari 
denied 60 S.Ct. 295, 308 U.S. 619, 

84 L.Ed. 517. 

56. U.S. — Brlnegar v. Green, C.C.A. 
Iowa, 117 F.2d 316. 

Cal.—Ferrula v. Santa Fe Bus Lines, 
189 P.2d 294, 83 Cal.App.2d 416 — 
Greenwood v. Summers, 149 P.2d 
35, 64 Cal.App.2d 516—Geisler v. 
Rugh, 66 P.2d 671. 19 Cal.App.2d 
738—Tieman v. Red Top Cab Co., 3 
P.2d 381, 117 Cal.App. 40—Dough¬ 
erty v. Ellingson, 275 P. 456, 97 
Cal.App. 87—Moeller v. Packard, 
261 P. 315, 86 Cal App. 459. 

Ill.—Wallace v. Yellow Cab Co. f 238 
Ill.App. 283. 

Iowa.—Rogers v. Jefferson, 285 NW. 

701, 226 Iowa* 1047. 

Okl.—Knox v. Loose-Wiles Biscuit 

430 


Co. of Okl.. 164 P.2d 69, 194 Okl. 
611—National Tank Co. v. Scott, 
130 P 2d 316. 191 Okl 613—Iron¬ 
side v. Ironside. 108 P 2d 157, 188 
Okl 267, 134 A.L R 621—Townsend 
v Cotten, 68 P.2d 790, 180 Okl. 
128 

Pa.—Eisenhower v Hall’s Motor 
Transit Co., 40 A 2d 458, 351 Pa. 
200 . 

42 C.J. p 1245 note 25. 

57. Ariz.—Butane Corp. v. Kirby, 
187 P.2d 325. 63 Ariz. 272. 

N C —Fleeman v. Citizens Transfer 
& Coal Co. 198 S E. 596, 214 N.C. 
117—Woods v. Freeman, IDG S E. 
812, 213 N.C. 314. 

58. U.S.—Blaszyk v. Eastern Auto 
Forwarding Co., C.C.A N.Y., 134 F. 
2d 600. 

Ala —Streetman v. Bowdon, 194 So. 
831. 239 Ala. 359. 

Idaho.—Dawson v Salt Lake Hard¬ 
ware Co., 136 P.2d 733, 64 Idaho 
666—Brixey v. Craig, 288 P. 152, 
49 Idaho 319. 

Ind.—D Graff & Sons v. Williams, 
61 N E.2d 72, 115 lnd App. 597. 
Ky.—Allej*%pr Co. v. Browning’s 
Adm’x, v. S.W 2d 116, 242 Ky 273. 
Minn —Mahowald v Beekrich, 2 N. 

W.2d 569, 212 Minn. 78. 

N.H.—Bennett v. Bennett, 31 A.2d 
374, 92 N.H. 379. 

N.C.—Morris v Johnson, 199 S.E 
390, 214 N.C. 402. 

Ohio—Solomon v. Mote, App., 49 N. 
E.2d 703. 

Wis.—Beno v. Peasley, 239 N.W. 407, 
206 Wis. 237. 

59. Iowa.—Shaffer v. Miller, 170 N. 
W. 787, 185 Iowa 472. 

42 C.J. p 1245 note 22. 

90. Cal.—Lawrence v. Goodwill, 186 
P. 781, 44 Cal.App. 440—Blackburn 
v. Marple, 184 P. 875, 43 Cal.App 
141. 

61. Ark.—Sauve v. Ingram, 143 8. 
W.2d 541, 200 Ark. 1181. 
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hides; 62 likewise, the rule has been applied in a | number of cases 


Mich.—Savas v. Beals, 7 N.W. 2d 231, i 
304 Mich. 84. 

Ohio-—Representative Bus Co. v. 
Simmons. 159 N.E. 846. 26 Ohio 
App. 367. 

42 C.J. p 1244 notes 17, 18. 

Approaching blinker traffic light 

N.J.—Melnyk v. Ellis, 156 A. 281, 

9 N.J.Misc. 986. 

Automobile forced off road 

N.Y.—Hart v. Ruduk, 253 N.Y.S. 615, 
233 AppDiv. 453. 

Children In street or on highway 

Ark —Monk v. Jones, 83 S.W.2d 526, 
190 Ark. 1117. 

Fla.—Connell v. Petri, 30 So.2d 922. 

Mass.—Brown v. Daley, 173 N.E. 545, 
273 Mass 432—Gaulin v. Yagoo- 
bian, 158 N.E 352. 261 Mass. 145 

Minn —Otternoss v. Hathaway, 282 
N W. 687, 204 Minn. 88. 

N Y —Ilyrd v. City of Now York, 35 
N Y.S 2d 209, 264 App.Div. 255. 

Pa—Get ferny v Grennan Bakeries, 
21 A 2d 465, 145 Pa Super 405. 

W.Va—Vance v. Logan Williamson 
Bus Co , 46 S E 2d 783 

42 C.J p 1244 note 18 [I]. 

Damage to filling station pump 

Vt—Standard Oil Go. of New York 
v. Flint, 183 A 336, 108 Vt 157. 

Bnterlng street from alley 

Mo.— Peek v W F Williamson Ad¬ 
vertising Service In St. Louis, App , 
68 S W 2d 847. 

Going downgrade 

Wash—Davis v North Coast Transp 
Co, 295 I\ 921, 160 Wash 576. 

W.Va—Fielder v. Service Cab Co., 
11 SE.2d 115, 122 WVa. 522. 

42 C J p 1244 note 18 To]. 

Injury at railroad crossing to person 
on railroad speeder 

Wash—Peterson v. Ingersoll-Rand 
Co, 78 P 2d 1083, 194 Wash. 584. 

injuries to guests or passengers 

Ill—llitholz v. Yellow Cab Co., 50 N. 
E.2d 114, 319 Til App. 647. 

Mo.—Bear v. Devore, App., 176 S.W. 
2d 862. 

Neb—Roh v. Opocensky, 261 N.W. 
102, 125 Neb. 551 

■Tex—Bigelow v. Rupp, Civ.App , 192 
S.W.2d 791, refused no reversible 
error. 

Wis—Robholz v. Wettengel, 248 N. 
W. 109, 211 Wis. 285. 

42 C.J. p 1244 note 17 [d]. 

On wrong side of road 

Mo.—Lerbs v. Machetascheck, App., 
49 S.W.2d 240. 

Passing around vehicle 

U.S —Stolte v. Larkin, C.C.A.MJnn., 
110 F.2d 2 2 6—D’A11 essandr o v. 
Bechtol, C.C.A.Fla., 104 F.2d 845, 
certiorari denied 60 S.Ct. 295, 308 
U.S. 619. 84 L.Ed. 517. 

-Ill.—Eldridge v. Boismenue, 49 N.E. 
2d 32L 319 Ill.App. 383—Wall v. 


Greene, 62 N.E.2d 303, 321 Ill.App. 
161. 

Iowa.—Hartman v. Lee, 272 N.W. 140, 
223 Iowa 32. 

Neb—Roby v. Auker, 32 N.W.2d 491, 
149 Neb. 734. 

Pa.—Haney v. Bobish, 83 A. 2d 268, 
153 Pa.Super. 191. 

Wash.—Popoff v. Mott, 126 P.2d 597, 
3 4 Wash.2d 1—Briggs v. United 
Fruit & Produce, 119 P.2d 687, 11 
Wash.2d 466. 

42 C.J. p 1244 note 18 [c]. 

Through crowded street 

Mich.—Zylstra v. Graham, 221 N.W. 
318, 244 Mich. 319, affirmed 224 
N.W. 343, 246 Mich. 91. 

N.Y —Day v. Johnson, 39 N.Y.S.2d 
203, 265 App.Div. 383. 

42 O J. p 1244 note 18 Li]. 

Truck crashing into house 

Mass.—Gangi v. Adloy Express Co., 
63 N E 2d 897, 318 Mass. 762. 

Distance covered by defendant before 
stopping 

US—Meissner v. Papas, C.C.A.Wis., 
124 F.2d 720—Skinner v. Pennsyl¬ 
vania Greyhound Lines, C C.A.Ind., 
123 F 2d 497—Bell v. Shoff, C.C.A. 
Pa.. 89 F 2d 339—Yellow Cab Co. 
of Philadelphia v. Kelly, C.C.A.Pa., 

62 F.2d 1032. 

Neb.—Sgroi v. Yellow Cab & Bag¬ 
gage Co. 247 N.W. 355, 124 Neb. 
525. 

N C—Morris v. Johnson, 199 S.E. 390, 
214 NC. 402. 

Or.—Ross v. Robinson, 124 P.2d 918, 
169 Or. 203. reversed on other 
grounds 128 P 2d 956, 169 Or. 293. 
42 C.J. p 1244 note 18 [v]. 

62. U.S.—Blaszyk v. Eastern Auto 
Forwarding Co., C C.A.N Y , 134 F. 
2d 600—Jarman v. Philadelphla-De- 
troit Lines, C.C A N.C., 131 F.2d 728 
—Dixie Ohio Express Co. v. Low¬ 
ery, C.C.A.Ga., 115 F.2d 56—Cope v. 
Heath, C.C.A.Ark., 108 F.2d 854— 
Schwarz v. Fast, C C A.Neb., 103 F. 
2d 865—U. S. Can Co. v. Ryan, C. 
C.A.Mo., 39 F.2d 445, certiorari de¬ 
nied 51 S.Ct. 23, 282 U.S. 842, 75 
L.Ed. 748. 

Ark.—Lewis v. Shackleford, 167 S.W. 
2d 509, 203 Ark. 500—J. Foster & 
Co. v. Wooldridge, 134 S.W.2d 626, 
199 Ark. 563. 

Cal —Sherman v. Frank, 146 P.2d 704, 

63 Cal.App.2d 278—Morris v. For¬ 
tier, 138 T.2d 368, 59 Cal.App.2d 132 
—Hill v. Peres, 28 P.2d 946, 136 
Cal.App. 132—Graves v. Kern Coun¬ 
ty Transp. Corporation, 296 P. 902, 
112 Cal.App. 261. 

Colo.—Weicker Transfer & Storage 
Co. v. Bedwell, 35 P.2d 1022, 95 
Colo. 280. 

Conn—De Antonio v. New Haven 
Dairy Co., 136 A. 567, 105 Conn. 
663. 


involving the striking of pedestri- 

Del.—Lynch v. Lynch, 195 A. 799, 
9 W.W.Harr. 1. 

Ill.—Goad v. Grissom, 57 N.E.2d 514, 
324 Ill.App. 123—Wolfram v. Ben- 
nehoff, 56 N.E.2d 849, 324 Ill.App. 
16—Blachek v. City Ice & Fuel Co., 
35 N.E 2d 416, 311 Ill.App 1—Dav¬ 
is v. Bankert, 19 NE 2d 137, 298 Ill. 
App. 629—Gardner v. Wolfe, 10 N. 
E.2d 366. 291 Ill.App. 619—Fisher 
v. Wittier, 1 N.E.2d 908, 285 Ill. 
App. 261. 

Ind.—Buddenberg v. Morgan, 38 N. 

E 2d 287, 110 Ind.App 609. 

Iowa.—Hawkins v. Burton, 281 N.W. 
342, 225 Iowa 707—Pazen v. Des 
Moines Transp Co., 272 N W. 126, 
223 Iowa 23—Carlson v. Jacob E. 
Decker & Sons. 253 N.W. 923, 218 
Iowa 54—Carlson v. Jacob E. Deck¬ 
er & Sons, 247 N.W. 296, 216 Iowa 
581—Sergeant v. Challis, 238 N.W. 
442, 213 Iowa 57—Duncan v. Rhom- 
berg, 236 NW 638, 212 Iowa 389. 
Ky—Foley’s Adm’r v. Witt, 172 S. 
W.2d 81, 294 Ky. 498—Ward v. 
Martin, 147 S.W.2d 1027, 285 Ky. 
337. 

Md —Wolfe v. State, for Use of 
Brown. 194 A. 832, 173 Md. 103— 
Jackson v. Leach, 152 A. 813, 160 
Md 139. 

Mass—Hubbard v. Conti, 75 N.E 2d 
639, 321 MaHS. 743—Sheriff v. Gil- 
low, 67 N.E.2d 754. 320 Mass 46— 
Bessey v. Salemme, 19 N E 2d 75, 
302 Mass. 188, 123 A L R. 1166— 
Herman v. Sladofsky, 17 N.E.2d 
870, 301 Mass. 634—Murray v. In- 
dursky, 165 N.E. 91. 266 Mass 220. 
Mich.—Gleason v. Hanafln, 13 N W 2d 
196, 308 Mich. 31—Ilollingshead v. 
Gunderman, 239 NW 280, 256 

Mich. 299. 

Minn —Kapla v. Lehti, 30 N.W.2d 
685, 225 Minn. 325—Johnson v. 

Reinhard Bros. Co., 285 N.W. 636, 
206 Minn. 212. 

Miss.—Sternberg Dredging Co. v. 

Screws, 166 So. 754, 175 Miss. 383. 
Mo.—Swain v. Anders, 163 S.W 2d 
1045, 349 Mo. 963—Marlow v. Naf- 
ziger Baking Co., 63 S.W.2d 115, 
333 Mo. 790—Johnessee v. Central 
States Oil Co., App, 200 S.W 2d 383 
—Bear v. Devore, App., 177 S.W 2d 
674—Everhardt v. Gamer, App, 
100 S.W 2d 71—Burow v. St. Louis 
Public Service Co., App., 79 S W 2d 
478—Gay v. Samples, 57 S.W.2d 
768, 227 Mo.App. 771—Dillinder v. 
Weeks, App., 50 S.W.2d 152. 
Neb.—In re Potts* Estate, 14 N.W.2d 
323, 144 Neb. 729. 

N.H.—Woodbridge v. Desrocher, 35 
A.2d 802, 93 N.H. 87—Wiggin v. 
Kingston, 20 A.2d 625, 91 N.H. 397 
—Kelley v. Lee, 193 A. 228, 89 N. 
H. 100. 

NJ.—Trafford v. Howes, 181 A. 169. 
115 N.J Law 557. 

N.Y.—Rodgers v. Schenectady Ry. 
I Co.. 61 N.Y.S.2d 410, 268 App.Div. 
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ms,® 8 workmen on the highway,® 4 and children ;® B | and in cases involving accidents occurring at inter- 


93 8—Burlingame Motors Corpora¬ 
tion v. Thurber, 81 N.Y.S.2d 223, 
263 AppDiv. 781. reargument de¬ 
nied Shields v. Thurber, 32 N.Y.S. 
2d 806, 263 App.Div. 909—Kelly v. 
United Dressed Beef Co. of New 
York, 293 N.Y.S. 446, 249 App.Div. 
686 . 

K.C.—Williams v. Thomas. 14 S.E.2d 
797, 219 N.C. 727—Woods v. Free¬ 
man, 196 S.E. 812, 213 N.C. 314— 
Hancock v. Wilson, 189 S.E. 631, 
211 N.C. 129—Newman v. Queen 
City Coach Co., 160 S.E. 808, 205 
N.C. 26. 

N.D.—Leonard v. North Dakota Co¬ 
op. Wool Marketing Ass'n, 6 N.W. 
2d 676, 72 ND. 310—Newton v. 
Gretter. 236 N.W. 264, 60 N.D. 635. 
Or.—Nyhart v. Oregon Stages, 268 P. 
982, 126 Or. 105. 

Pa.—Stern v. Passaro, 190 A. 881, 
326 Pa. 187. 

Tenn.—Colonial Baking Co. v. Ac- 
quino, 103 S.W.2d 613, 20 Tenn. 
App 695. 

Tex.—Younger Bros. v. Marino. Civ 
App., 198 S W 2d 109—Freeman v. 
Texas Bread Co., Civ App., Ill S.W. 
2d 307. 

Vt.—Williamson v. Clark, 163 A. 448, 
103 Vt. 288. 

Va.—Ilowe v. Jones, 174 S E 764, 
162 Va. 442—Virginia Electric & 
Power Co. v. Morgan’s Adm’r, 173 
S E. 373, 162 Va. 123. 

Wash—Sheddy v. Inland Motor 
Freight, 63 P.2d 430, 189 Wash. 48 
—Galloway v. Segerstrom, 267 P 
40. 147 Wash. 624. 

Wis.—Hein v. Huber, 262 N.W. 692, 
214 Wis. 230. 

42 C.J. p 1244 note 17 [a]. 

63. U.S.—D’Allessandro v. Beehtnl, 
C.C.A.Fla., 104 F.2d 846, certiorari 
dented 60 S.Ct 295, 308 US 619, 
84 L.Ed. 617—Bell v. Shoff, C.C.A. 
Pa., 89 F.2d 339—Engstrom v. Dc 
Witt, C.CA.MInn., 58 F.2d 137. 

Ark.—Brotherton v. Walden, 161 S.W. 
2d 391, 204 Ark. 92—Allen v. Boss, 
138 S.W.2d 409, 200 Ark. 104. 

Cal.—Genola v. Barnett. 93 P.2d 109, 
14 Cal.2d 217—Jones v. Heinrich, 
122 P.2d 304, 49 Cal.App.2d 702— 
Hoppe v. Bradshaw, 108 P.2d 947, 
42 Cal.App.2d 334—Casalegno v. 
Leonard, 106 P.2d 125, 40 Cal App. 
2d 575—Thompson v. Baldwin. 80 
P.2d 198, 26 Cal.App.2d 703—Welch 
v. Sink, 74 P.2d 832, 24 Cal.App.2d 
231—Geisler v. Rugh, 66 V 2d 671, 
19 Cal.App.2d 738—Coughman v. 
Harman, 26 P.2d 851. 135 Cal.App. 
49—Sonstelie v. Bush, 283 P. 336, 
102 Cal.App. 396. 

D.C.—Goodyear Service v. Pretz- 
felder, 84 F.2d 242, 65 App.D.C. 
389. 

Ga.—Peck v Baker, 46 S.E.2d 751, 76 
Ga.App, 688. 

Idaho.—Stearns v. Graves, 111 P.2d 
882, 62 Idaho 312. 


Ill.—Young v. Patrick, 153 N.E. 623, 
323 Ill. 200—Langford v. Smith. 
51 N.E.2d 789, 320 Ill.App. 684- 
Knight v. Citizens Coach Co, 30 
N.E.2d 180, 307 Ill.App. 251—Blumb 
v. Getz, 13 N.E.2d 1019, 294 Ill.App. 
432—Kirman v. Hutchinson, 254 
Ill.App. 469. 

Ind.—Fishman v. Eads, 168 N.E 495, 
90 Ind App. 137. 

Iowa—Hayes v. Stunkard, 10 N.W.2d 
19, 233 I»wa 582—Hartman v. Lee, 
272 NW. 140, 223 Iowa 32—Minks 
v. Stenberg, 250 N.W. 883, 217 Iowa 
119—Lorimer v. Hutchinson Ice 
Cream Co, 249 N.W. 220, 216 Iowa 
384—O’Hara v. Chaplin, 233 N.W. 
516, 211 Iowa 404 

Ky.—Short Wav Lines v Sutton's 
Adm’r. 164 SW.2d 809, 291 Ky 541. 

Mass --Griffin v. Feeney, 181 NE 
710, 279 Mass 602—Puccia v. Sev- 
igne, 154 NE 765. 258 Mass 234 

Mieh—Hanna v McClavr. 263 N.W 
742. 273 Mich 571—Siegel v. De¬ 
troit Cab Co, 225 NW 601, 246 
Mich. 620—Halzle v Hargreaves, 
206 NW. 356. 233 Mich 234 

Minn.—Smith v Barry, 17 N.W 2d 
324, 219 Minn 182—Anderson v. 
Kellov. 265 NW 821, 196 Minn 
578—Schmitt v Jackson, 219 N.W. 
912, 174 Minn 577. 

Miss —Snyder v Campbell, 110 So. 
678, 145 Miss. 287, 49 ALR 1402 

Mo.—Reynolds v Grain Belt Mills 
Co., 78 S W 2d 124. 229 Mo App 380 
—Loughlin v Marr-Bridger Grocer 
Co , App., 10 S W 2d 75 

Mont.—Hill v Haller, 90 F 2d 977, 
108 Moni 251. 

N.J—Mursky v Brody, 181 A 273, 13 
N.J.Misc. 725—Mvles v. Snssmun, 
3 71 A. 547, 12 N.J.Misc 341—De- 
vine v Chester. 144 A. 322, 7 N.J. 
Mtsc 131. 

N.C— Pinnix v Griffin, 12 S E 2d 667, 
219 N C. 35—Templeton v Kelley, 
2 SE2d 696. 215 NC 577—Morris 
v. Johnson, 199 SE 390, 214 N.C. 
402. 

Ohio.—Smith v. Hoskins, 17 N E 2d 
955, 69 Ohio App 298—Souder v. 
Hassenfeldt, 194 N.E. 47, 48 Ohio 
App 377. 

Okl.—Phillips Fetroleum Co. v John¬ 
son, 72 T.2d 488, 181 Okl. 256. 

Or.—Greenslitt v. Three Bros. Bak¬ 
ing Co, 133 P 2d 597, 170 Or 345— 
Krieger v Doolittle, 18 P 2d 1041, 
142 Or. 122—Hansen v. Bedell Co., 
285 P. 823, 132 Or 332. 

Pa.—McClellan v Fox, 177 A. 823, 
318 Pa. 433—Ilerchelroth v. Jaffe, 
35 A.2d 594, 154 Pa.Super, 54— 
Schulte v. Yellow Cab Co. of Phil¬ 
adelphia, 158 A. 184, 101 pa.Supcr. 
130. 

R.I—Riley v. Tsagarakis, 145 A. 12, 
50 R.I. 62. 

Tex—Miller v. Rhodius, Civ.App., 153 
S.W.2d 491, error refused—Norris 
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Bros. v. Mattinson, Civ.App., 145 6. 
W.2d 204. 

Utah.—Morgan v. Bingham Stage 
Lines Co., 283 P. 160, 75 Utah 87. 
Va.—Adkins v. Young Men's Chris¬ 
tian Ass'n of Lynchburg, 141 S.E. 
117, 149 Va. 193. 

Wash.—Paddock v. Tone, 172 P.2d 
481, 25 Wash.2d 940—Young v. 
Smith, 7 P.2d 1. 166 Wash. 411— 
Cannon v. City Electric & Fixture 
Co, 290 P. 828, 158 Wash. 66. 

Wis.—Ford v. Werth, 221 N.W. 729, 
197 Wis. 211. 

42 C.J. p 1244 note 17 [b]. 

Negligence in striking pedestrian as 
question of law or fact generally 
see infra subdivision f (1) of this 
section. 

64L Mass—Fcrrairs v. Hewes, 16 N. 

E 2d 671, 301 Mass. 116. 

Rl.—Ball v. Webster, 13 A 2d 278, 
65 R.I. 34. 

W.Va.—Tilley v. Cole, 13 S E 2d 153, 
123 W.Va. 28 

Negligence in striking workmen on 
highway as question of law or fact 
generally see infra subdivision f 
(2) of this section. 

65. Ala.—Conner v. Foregger, 7 So. 
2d 856, 242 Ala. 275—Streelmun v. 
Bowdon. 194 So. 831, 239 Ala. 359. 
Cal —De Nardi v Palanca, 8 P.2d 
220, 120 Cal App. 371—Mize v. 

Duffy, 288 P. 798. 106 Cal App. 15. 
Conn —PI Leo v. Dolinsky, *27 A 2d 
126, 129 Conn. 203. 

Fla.—Connell v. Petri, 30 So 2d 922 
Ill—Wall v. Greene, 52 N E 2d 303. 
321 Ill App. 161—Pojndowski v. 
Rergaman, 26 N E 2d 722, 301 Ill. 
App. 422—Classman v Keller, 9 N 
E 2d 589, 291 111 App 262- Lupton 
v. Bonser, 6 N.E.2d 28l t 288 Ill. 
App. 634. 

Iowa—Luse ▼. Nickoley, 8 N.W. 2d 
503. 

Ky.—Kelly v. Marshall's Adm’r, 120 
SW.2d 142, 274 Ky. 666. 

La—Jones for Use and Benefit of 
Jones v. Nugent, App., 166 So 193. 
Md —Bozman v. State, to TJse of 
Cronhardt, 9 A.2d 60, 177 Md. 151. 
Mass.—Holden v. Bloom, 50 N E 2d 
193, 314 Mass. 309, 147 ALR. 722 
—Wright v. Carlson, 45 N.E 2d 840, 
312 Mass. 684—Fitzgerald v. Bren¬ 
nan, 197 N.E. 20, 291 Mass. 179- 
Brown v. Daley, 173 NE. 546, 273 
Mass. 432—Linnane v. Millman, 159 
N.E. 623, 261 Mass. 491—Clark v. 
Martin, 158 N.E. 265, 261 Mass. 60. 
Mich.—Zylstra v. Graham, 221 N.W. 
318, 244 Mich. 319, affirmed 224 N. 
W. 343, 246 Mich. 91. 

Mo.—Wood v, Claussen, App., 207 S. 
W.2d 802—Gillis v. Singer, App., 86 
S.W.2d 352—Erxleben v. Kaster, 
App., 21 S.W.2d 195. 

N.H.—Bullard v. McCarthy, 195 A. 
355, 89 N.H. 158. 
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sections and crossings 66 and, likewise, in cases in- | volving accidents occurring at or on corners and 


N.J.—MlnarcsJk v. Blank, 132 A. 251, 
102 N.J.Law 231. 

N.T.—Byrd v. City of New York, 35 
N.Y.S.2d 209, 264 App.Div. 266— 
Tyne v. B. P. Goodrich Co., 297 N. 
Y.S. 426, 252 App.Div. 24—Shulman 
v. Roselh Corporation, 238 N.Y.S. 
675, 227 App.Div. 677. 

N.C —Sparks v. Willis, 44 S.E 2d 343, 
228 N.C. 26—Caulder v. Kivett Mo¬ 
tor Sales, 20 S.E 2d 338, 221 N.C. 
437. 

Ohio.—Rothe v. Dworkin, App. 70 N. 
E.2d 146. 

Pa.—Fedorovich v. Glenn, 9 A 2d 358. 
337 Pa 60—Urbanick v Croneweth 
Dairy Co., 35 A.2d 83, 154 Pa Super. 
44—Haney v. Bobiah, 33 A.2d 268, 
163 Pa.Super. 191—Haas v Wesley, 
14 A 2d 179, 140 Pa Super. 453— 
Rosenfeld v. Stauffer, 182 A. 714, 
121 Pa Super. 103. 

Tenn—Cummins v. Woody, 152 S W. 
2d 246, 177 Tenn 636—Carney v. 
Cook. 13 S.W 2d 322, 158 Term 333. 
Va—Seott v. Crawford, 2 S E 2d 301, 
172 Va. 517. 

42 C.J p 1244 note 17 [e] 

Negligence in striking children as 
question of law or fact generally 
see infra subdivision f (8) of this 
section. 

66. US—Dillon v Evansville Re¬ 
fining Co. f C.C.A.Ind.. 127 F 2d 13 
—Meissner v. Papas, C.C A Wis , 
124 F.2d 720—Nielsen v Riehman, 
CC.A.SD., 114 F2d 343, certiorari 
denied Riehman v Nielsen, 61 S Ot 
172. 311 U.S 705, 85 L Ed 458—Hell 
v. Shoff. C.C.A.Fa., 89 F 2d 339— 
Jones v. Thompson, C C.A Tex , 80 
F 2d 456—Perez v. Fayard, C.C.A. 
Miss . 64 F.2d 667. 

Ark.—Herring v. Bollinger, 29 S.W. 

2d 676, 181 Ark. 925. 

Cal —Carpenter v. Gibson, 181 P.2d 
953, 80 Cal.App.2d 269—Pollind v. 
Polich, 177 P.2d 63, 78 Cal App 2d 
87—Matsu da v. Luond, 126 P.2d 
359, 52 Cal.App.2d 453—Harrison v. 
Gamatero, 125 P2d 904, 52 Oil.App. 
2d 178—Young v. Tassop, 118 P 
2d 371, 47 Cal.App.2d 557—Thomp¬ 
son v. Baldwin, 80 P.2d 3 98, 26 Cal 
App 2d 703—Welch v. Sink, 74 P. 
2d 832, 24 Cal.App 2d 231—Morrow 
v. Mendleson, 58 P.2d 1302, 15 Cal. 
App.2d 15—Evans v. Mitchell. 38 P. 
2d 437, 2 Cal.App.2d 702—Ederer v. 
Shanzer, 25 P.2d 38, 134 Cal App. 
337—Anderson v. Ott, 15 P.2d 526, 
127 Cal App. 122—Clark v. Wall- 
man, 2 P.2d 562, 116 Cal.App. 278— 
Mize v. Duffy, 288 P. 798, 106 Cal. 
App. 15. 

Colo.—Stahl v. Cooper, 188 P.2d 894, 
117 Colo. 446—Morgan v. Gore, 44 
P.2d 918, 96 Colo. 508. 

Conn.—Peckham v. Knofia, 36 A. 2d 
740, 130 Conn. 646—Di Leo v. Dolin- 
sky, 27 A.2d 126, 129 Conn. 203— 
Atkinson v. Molstein, 191 A. 344, 
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122 Conn. 611—Guhring v. Gump- 
per, 1'69 A. 189, 117 Conn. 648. 

Fla—Bassett v. Edwards, 30 So.2d 
374—Baston v. Shelton, 13 So 2d 
453, 152 Fla. 879—Turner v. Mod¬ 
ern Beauty Supply Co., 10 So.2d 
488, 162 Fla 3—Toll v. Waters, 
189 So. 393, 138 Fla. 349. 

Ga.—Callaway v. Nicholas, 33 S.E.2d 
523, 72 Ga App. 284. 

Idaho.—Dawson v. Salt Lake Hard¬ 
ware Co., 136 P.2d 733, 64 Idaho 
666 . 

Ill.—Nelson v. Nihan, 74 N.E 2d 549, 
331 Ill App. 610—La Belle v. Hills- 
man. 71 N.E 2d 107, 330 HI.App. 332 
—Panclla v. Weil-McLain Co., 67 
N.E.2d 699, 329 Ill App 240—Heh 
v City of Chicago, 66 N.E 2d 491, 
328 Ill.App. 488—Nepil v Zoman, 
52 N E 2d 836, 321 Ill App. 308— 
De Buck v. Gaddo, 49 N.E.2d 789, 
319 Ill App. 609—Lagcrstrom v. 
Jago, 44 N.E 2d 330. 316 Ill App. 
15G--Lomax v. Brooks, 43 N E 2d 
421, 315 111. App 567—Waud v. 

Lsnduvt. 20 N.E 2d 834, 3«0 Ill App. 
611—Scully \ Flannery, 11 N E 2d 
123, 292 Ill App 349—Shellaharger 
v Nattier, 7 N E.2d 365, 289 Ill App 
473--Ruddiman v Eclipse Laundry 
Co, G N E 2d 694, 289 Ill App 609 

Ind— Lindley v Sink, 30 N E 2d 456, 
218 Ind. 1—H. E. McGonigal, Inc, 
v Etherington, App , 79 N E 2d 777. 

Iowa—Fait v. Krug. 32 N E.2d 781— 
Kallansrud v. Lihhey, 13 N.W.2d 
684. 234 Iowa 700—Odegard v. 

Gregerson, 12 N.W.2d 559, 234 Iowa 
325—Davidson v. Vast, 10 N W 2d 
12, 233 Iowa 534—Holden v. Ilan- 
ner, 1 N.W.2d 671, 231 Iowa 468— 
Lathrop v Knight, 297 NAV. 291. 
230 Iowa 272—Hinriclis v Mengel, 
293 N.W. 452, 228 Iowa 1124—Rog¬ 
ers v. Jefferson, 285 N W. 701, 226 
Iowa 1017- Bletzer v. Wilson, 276 
NW. 836. 224 Iowa 884—Ebv v. 
Sanford. 273 N.W. 918, 223 Towa 
805—Huffman v King. 268 NW 
144, 222 Iowa 150—Minks v. Stcn- 
berg, 250 N.W. 883, 217 Iowa 119— 
Lorimcr v. Hutchinson Ice Cream 
Co, 249 N.W 220, 216 Iowa 381— 
Wuldman v. Sanders Motor Co., 213 
N.W 555, 214 Iowa 1139—Hartman 
v. Red Ball Transp. Co., 233 N.W. 
23, 211 Iowa 64—Shuck v. Keefe, 
218 N.W 31, 205 Iowa 365 

Kan.—Steele v. Russell, 176 P.2d 251, 
162 Kan. 271—Hurla v Capper Pub¬ 
lications, 87 P 2d 552, 149 Kan 369 
—Claggett v. Phillips Petroleum 
Co, 73 T.2d 1015, 146 Kan 846- 
Porter v. Walker, 300 r. 1095, 133 
Kan. 432. 

Ky.—Stephens v. Glass, 176 SW.2d 
139, 296 Ky. 90—Smith v. Goodwin, 
165 S.W.2d 976, 292 Ky. 37. 

La.—Yarberry v. Biggs, App., 192 So. 
752. 

Me.—Libby v. Heikkinen, 32 A.2d 604, 
140 Me. 23—Eaton v. Marcello, 29 
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A.2d 162, 139 Me. 256—Collins v. 
Kelley, 179 A. 65. 133 Me. 410. 

Md— Hess v. Loft us, 195 A. 556, 173 
Md. 284—Jackson v. Leach, 152 A. 
813, 160 Md. 139—Taxicab Co. v. 
Ottenritter. 135 A. 587. 151 Md. 525. 

Mass.—Clouatre v. Lees, 75 N.E.2d 
242, 321 Mass. 679—Preston v. Ci- 
anci, 73 N.E.2d 246, 321 Mass. 297 
—Pawloski v. Hess, 149 N.E. 122, 
253 Mass. 478, affirmed Hess v. 
Fawloski, 47 S.Ct. 632, 274 U.S. 352, 
71 LEd. 1091. 

Mich.—Arnold v. Krug, 273 NW. 322, 
279 Mich. 702—Swainston v. Ken¬ 
nedy, 235 N.W. 240, 263 Mich. 518 
—Smith v. Ormiston, 219 N.W. 618, 
242 Mich. 600—Halzle v. Har¬ 
greaves, 206 N.W. 356, 233 Mich. 
234. 

Minn.—Eichtcn v. Central Minn. Co¬ 
op. Power Ass'n of Redwood Coun¬ 
ty, 28 N W.2d 862. 224 Minn. 180— 
Mahowald v. lleckrlch, 2 N.W.2d 
569, 212 Minn. 78—Odegard v. Con¬ 
nolly, 1 N.W.2d 137, 211 Minn. 342 
—Bavers v Bongfeldt, 277 N.W. 
239, 201 Minn 546—Johnston v. 

•Jordan, 258 NW 433, 193 Minn 298 
—Wiester v. Knufer, 247 N.W. 237. 
188 Minn. 341—Dohm v. R. N. Car- 
dozo & Kro., 206 N.W. 377. 165 
Minn 193. 

Miss—Mississippi Power Co. v. Mc¬ 
Crary. 176 So. 165, 179 Miss. 427. 

Mo —Fisher v Ozark Milk Service, 
201 S W 2d 305, 356 Mo 95—Lowry 
v. Mohn. 195 S W 2d 652—Junge- 
blut V Mans. 172 S.W.2d 861, 351 
Mo 301—Pence v. Kansas City 
Laundry Service Co., 59 S.W.2d 
*633. 332 Mo 930—Ross v. Wilson, 
163 S W 2d 342, 236 Mo.App. 1178 
—Finley v. Austin, App. 132 S.W. 
2d 1109—Bramhlett v. Harlow, 

App, 75 SW2d 626—Bullmore v. 
Beeler, App , 33 S W 2d 161—Roark 
V. Stone, 30 SW.2d 647, 224 Mo. 
App 554—Erxleben v. Kaster, App., 
21 S W 2d 195 

Neb—Spaulding v Howard, 27 N.W. 
2d 832. 148 Neb. 496—Meyer v. 
Platte Val. Const. Co, 25 N.W.2d 
412, 147 Neb 860—Parks v. Metz, 
299 NW. 643, 140 Neb. 235—Mon- 
crief v. Interstate Transit Lines, 
261 NW. 163, 129 Neb. 168. 

N.H —Dovle v. Telegraph Pub Co., 
35 A 2d 394, N.H. 61—Spear v. 
Tenna, 27 A.2d 92, 92 N.H. 190— 
Bourque v. Strusa, 25 A.2d 127, 92 
Nil 91—Weiss v. Wasserman, 15 
A 2d 801. 91 N.H. 164—Carlin v. 
Drake, 192 A. 568, 89 N H. 62. 

N.J—Itizio v. Public Service Electric 
& Gas Co, 23 A.2d 685, 128 N.J.Law 
60—Malinowski v. Jersey City & 
Lyndliurst Bus Co., 169 A. 636, 112 
N J.Law 103—Lipscbitz v. New 
Yoik & New Jersey Produce Cor¬ 
poration, 168 A. 390, 111 N.J.Law 
392. 

K.M.—Williams v. Haas, 189 P.2d 632. 
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curves,® 7 or where the accident occurs while the | operator’s view is obstructed,*® or, likewise, in cas- 


N.Y.—Schuvart v. Werner, BO N.E.2d 
533. 291 N.Y. 32—DuChessi v. D’Al- 
esandro, 38 N.Y.S.2d 662, 265 App. 
Div. 982, appeal denied 41 N.Y.S.2d 
224, 266 App.Div. 700—Armstrong: 
v. Koller, 25 N.Y.S.2d 984, 261 App. 
Div. 1017—Wagner v. Brooklyn Bus 
Corporation, 290 N.Y.S. 646. 248 
App.Div. 911—Albrunzo v. Haber, 
284 N.Y.S. 515, 246 App Div. 864. 

N.C.—Nichols v. Goldston, 46 S.E. 
2d 320, 228 N.C. 514—Manheim v. 
Blue Bird Taxi Corporation, 200 S. 
E. 382, 214 N.C. 689—Kelly v. Hun- 
sucker, 189 S.E. 664, 211 N.C. 153 
—Turner v. Lipe, 188 S E. 108, 210 
N C. 627. 

Ohio.—'Solomon v. Mote, App., 49 N. 
E 2d 703—Esterly v. Youngstown 
Arc Engraving Co., 17 N.E 2d 416, 
59 Ohio App. 207—Souder v. Has- 
senfeldt, 194 N.E. 47, 48 Ohio App. 
377. 

Or.—Dixon v. Raven Dairy, 76 P.2d 
347, 168 Or. 186—Nolen v. Corvallis 
Auto Transit Co., 4 P.2d 624, 138 
Or. 98—Noble v. Sears, 257 P. 809, 
122 Or. 162. 

Pa.—Atkinson v. Coskey, 47 A.2d 15'6, 
354 Pa. 297—Mellott v. Turkey, 38 
A.2d 40, 350 Pa. 74—Kelly v. Vene- 
zlale, 35 A.2d 67, 348 Pa. 325—Ho- 
ban v. Conroy. 32 A.2d 769, 347 Pa. 
487—Maio v. Pahs, 14 A.2d 105, 339 
Pa. 180—Rankin v. Boyle, 195 A 36. 
328 Pa. 284—Boehm v. Heston, 189 
A. 298, 325 Pa. 89—Sciullo v. 

Scholz. 188 A- 121, 324 Pa 268— 
Rymer v. Devon, Com.Pl., 32 Del 
Co. 271—Matys v. Consumers Ice & 
Coal Co., Com.Pl, 37 Luz Leg.Reg. 
6, reversed on other grounds 36 A. 
2d 821, 154 Pa Super 568—Mashin- 
sky v. City of Philadelphia, Com. 
PI., 30 Mun JL.R. 177. 

R. I.—Harding v. Pierce, 18 A.2d 276, 
64 R.I. 490. 

S. D.—Bowers v. Guhin, 233 N.W. 283, 
67 SD. 441. 

Tenn.—Sutherland v. Keene, App., 
203 S.W.2d 917—Duling v. Burnett, 
124 S.W.2d 294, 22 Tenn App. 522. 

Tex.—Polasek v. Gaines Bros., Civ. 
App., 185 S.W 2d 609, error refused 
—Parker v. Bridgeport Mach. Co., 
Civ.App., 91 S.W.2d 807. 

Utah.—Martin v. Sheffield, 189 P.2d 
127. 

Vt.—Purlngton v. Newton, 49 A. 2d 
98, 114 Vt. 490—Ferraro v. Earle, 
164 A. 886. 105 Vt. 243. 

Va—Mauser v. Hebb, 48 S.E.2d 257, 
187 Va. 876—Brown v. Wallace, 35 
S.E.2d 793, 184 Va. 570—Greenleaf 
v. Richards, 16 >S.E.2d 374, 178 Va. 
40. 

Wash.—Pyle v. Wilbert, 98 P.2d 664, 
2 Wash.2d 429—Jamieson v. Taylor, 
•5 P.2d 791, 1 Wash.2d 217—Ander¬ 
son v. Wheeler, 46 P.2d 726, 182 
Wash. 249—Garrett v. Byerly, 284 
P. 343, 155 Wash. 351, 68 A.L.R. 


254—Carrigan v. Ash well, 26*6 P. 
686, 147 Wash. 597, 58 A.L.R. 1194. 
Wis.—Lang v. Baumann, 251 N.W. 
461, 213 Wis. 258—Brown v. Haer- 
tel, 244 N.W. 630, 210 Wis. 345— 
Hein v. Wendlandt, 240 N.W. 815, 
207 Wis. 139. 

42 CJ. p 1244 note 18 [a], [b]. 

Collision of sled with automobile 

Pa.—Smith v. Pachter, 19 A.2d 85, 
342 Ta. 21. 

Speed of twenty miles per honr in 

approaching intersection of city 
street in residential district was not 
negligent speed as matter of law in 
and of itself, but whether it was rea¬ 
sonable depended on surrounding 
conditions, including observations 
made by automobile driver in ap¬ 
proaching and passing through inter¬ 
section.—Carpenter v Gibson, 181 F. 
2d 963, 80 Cal App 2d 269. 

67. Ark.—Roark Transp. v. Sneed, 
68 S.W.2d 996, 188 Ark 928. 

Cal.—Kehlor v. Satterlee, 98 r.2d 759, 
37 Cal.App 2d 116. 

Fla.—Merchants’ Transp Co v. Dan¬ 
iel, 149 So. 401, 109 Fla 496 
Idaho --Gorton v. Doty, 69 P.2d 136, 
57 Idaho 792. 

Ill—Hanson v. Blatt, 53 N E 2d 143, 
321 Ill App 364. 

Ky.—Gilreath v Blue & Gray Transp 
Co., 108 S W 2d 1002. 269 Ky. 787, 
followed in 108 S W 2d 1004, 269 
Ky 791—Cadle v. McHargue, 60 
SW2d 973. 249 Ky. 385. 

Mass—O’Brien v. Bemol, 8 N.E.2d 
780, 297 Mass 271. 

Neb.—Robison v. Union Transfer Co., 
4 N W 2d 558, 141 Neb. 574—Ross 
v. Carroll, 291 N.W. 726, 138 Neb. 
1. 

N.J.—'Sembler v. Scott, 32 A 2d 79. 
130 NJLaw 184—Rullis v. Public 
Service Electric & Gas Co., 155 A. 
455, 9 N J.Misc 738 
N.C—Patrick v. Treadwell, 21 S.E 2d 
818, 222 N.C 1—Reid v City Coach 
Co, 2 SE.2d 578, 215 N.C. 469, 123 
A L.R. 140. 

Pa.—Fabel v Hazlett, 43 A.2d 373, 
157 Pa Super 416. 

Va.—Bell v. Kenney, 23 S.E 2d 781, 
181 Va 24. 

W.Va.—Gilbert v. Lewisburg Ice 
Cream Co., 184 S.E. 244, 117 W.Va. 
107. 

42 C.J. p 1244 note 18 [e], 

68. Cal—Hamm v. San Joaquin & 
Kings River Canal Co., Ill P.2d 
940, 44 Cal.App.2d 47—Whelan v. 
Bigelow, 92 P.2d 952, 33 Cal.App.2d 
717. 

Iowa.—Altfllisch v. Weasel, 225 N.W. 
862, 208 Iowa 361. 

Ky.—Wilburn v. Simons, 196 S.W.2d 
356, 302 Ky. 752. 

N.C.—Rudd v. Holmes, 152 S.E. 894, 
198 N.C. 640. 


Pa.—German v. Riddell, 27 A.2d 680, 
149 Pa-Super. 647—Wright v. Moy¬ 
er, Com.Pl., 32 Del.Co. 79. 

Va.—Gregory v. Daniel, 4 S.E.2d 786, 
173 Va. 442. 

Wis.—Schulz v. General Casualty Co., 
288 N.W. 803, 233 Wis. 118—Hein 
v. Wendlandt. 240 N.W. 816, 207 
Wis. 139. 

42 C.J. p 1244 note 18 [s]. 

Blinded by lights of approaching or 
parked car 

Idaho—Maier v. Minidoka County 
Motor Co., 10-5 P.’2d 1076, 61 Idaho 
64 2 

Ill.—Paul v. Garman, 34 N.E.2d 884. 
310 111.App 447. 

Kan —Anderson v Thompson, 22 P.2d 
438, 137 Kan 754. 

Md—Jackson v. Forwood, 47 A 2d 81, 
186 Md 379. 

Pa—Adams v. Fields, 162 A. 177, 308 
Ta 301—Kelly v. Irvin, 163 A. 344, 
106 Ta Super. 329—Witman v. Vic¬ 
tor Lynn Lines, Com.Pl., 34 Del. 
Co 39. 

Tenn—Virginia Ave. Coal Co v. Bail¬ 
ey 205 S.W.2d 11, 185 Tenn. 242. 

Va—Howe v. Jones, 174 S.E. 764, 162 
Va 4 42. 

War!i -Smith v. Bratnober, 62 P.2d 
455, 188 Wash. 244—Skates v Con- 
mff, 280 I\ 15, 153 Wash. 538. 

42 C J. p 1244 note 18 [t]. 

Blinded by sun 

N.D.—Martin v. Parkins, 213 N.W. 
574, 55 ND. 339. 

Dusty roads 

Mo—Nixon v. Hill, 52 S W.2d 208, 
227 Mo.App. 312. 

Fog or mist 

Ark—Brundrett v. Briggs, 158 S.W. 
2d 708. 203 Ark. 773. 

Cal.—Anthony v. Hobbio, 155 P.2d 
826, 25 Cal.2d 814—Wilkerson v. 
Brown, 190 P.2d 958, 84 Cal App.2d 
401—Porter v. Signal Trucking 
Service, 138 P.2d 753. 59 Cal.App.2d 
289. 

Iowa.—Rabenold v. Hutt, 283 N.W. 
865, 226 Iowa 321—Caudle v. Zenor, 
251 NW. 69, 217 Iowa 77. 

Mass —Campbell v. Ashler, 70 N.E.2d 
302, 320 Mass. 475. 

Mich—Petersen v. Lundin, 211 N.W. 
86, 236 Mich. 590. 

Tenn.—Tiffany v. Shipley, 161 S.W.2d 
373, 25 Tenn.App. 539. 

Wis—Colby Cheese Box Co. v. Dal- 
ie*>iiorfer, 251 N.W. 447, 213 Wis. 

881 . 

42 C.J. p 1244 note 18 [u]. 

Bain or dricsle 

Ark.—Rose v. Greb, 112 S.W.2d 961, 
195 Ark. 632. 

Cal.—Watkins v. Nutting, 1J0 P.2d 
384, 17 Cal.2d 490—Wright v. Pon- 
itz, 112 P.2d 25, 44 Cal.App.2d 215. 

Mass.—Le Blanc v. Pierce Motor Co., 
30 N.E.2d 684, 307 Mass. 535. 

Mich.—Petersen v. Lundin, 211 N.W. 
86, 236 Mich. 690. 
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es where the accident occurs during the nighttime, 69 
or while he is racing, 70 or where the condition of 
the street or highway is dangerous. 71 

There must be some evidence that the speed was 
unreasonable under the circumstances in order to 


take the case to the jury on the issue of speed, 72 
and in various cases the evidence has been held 
to be insufficient to warrant or justify the sub¬ 
mission to the jury of defendant’s negligence aris¬ 
ing from excessive or unreasonable speed at the 
time of the accident; 73 but direct testimony as to 


Wash.—iSellman v. Hess, 130 P.2d 
688. 15 Wash.2d 310. 

Smoke 

Ky.—Bong v. Webster, 290 S.W. 662, 
217 Ky 781. 

Minn.—Becker v. Northland Transp. 
Co., 274 N.W. 180, 200 Minn. 272, 
affirmed 275 N.W. 510, 200 Minn. 
272 

Neb—Jones v. Union Pac. R. Co., 2 
NW.2d 624, 141 Neb. 112, rehear¬ 
ing denied 4 N.W.2d 876, 141 Neb 
112 . 

Or.—French v. Christner, 143 P.2d 
674, 173 Or. 158. 

S D.—Richards v. Kingdon, 264 N.W. 
183, 64 S D. 19. 

Wis—Leonard v. Bottomley, 245 N. 
W 849. 210 Wis 411, followed in 
245 N.W. 852, 210 Wis. 420 and 245 
N.W. 853. 210 Wis 421. 

42 C.J. p 1244 note 18 [u]. 

Through snowstorm 
Conn—Svenhcrg v Subotkouski, 50 
A 2d 441, 133 Conn. 329. 

Pa—Burzese v. Beaver Valley Motor 
Coach Co , 34 A 2d 61, 348 Pa. 95. 

69. U.S.—White v. State of Mary¬ 

land, to Use of Anderson, C.O.A. 
Md.. 106 F.2d 392 1 

Ariz.—Butane Corp. v. Kirby, 187 p. 

2d 325. 06 Ariz. 272 
Cal—Anthony v Hobble, App., 193 P 
2d 748—O'Brien v. Schellberg, 140 
P.2d 159, 69 Cal App.2d 764. 

Ill—Edmlston v. Hampton, 42 N.E. 
2d 963, 315 Ill.App. 305—Rothblum 
v. Gelatt, 10 N.E.2d 680, 291 Ill.App 
614. 

Iowa.—Scott v. McKelvey, 290 N.W. 
729, 228 Iowa 264. 

Mass.—Le Blanc v. Pierce Motor Co., 
30 N E 2d 684, 307 Mass. 535— 

Baczek v. Damian, 29 N.E.2d 682, 
307 Mass. 167 

Minn —Olson v. Evert, 28 N.W.2d 753, 
224 Minn. 528—Kemerer v. Kemer- 
er, 269 N.W. 832, 198 Minn. 316. 
N.H.—Humphreys v. Ash, 6 A. 2d 436, 
90 N H. 223. 

N.J.—Hamilton v. Althouse, 178 A. 

792, 115 N.J Law 248. 

Pa.—Nalevanko v. Marie, 195 A. 49, 
328 Pa 586—Jenkins v. Poley, 50 
A.2d 32, 160 Pa.Super. 6—Bert v. 
Walker, 21 A.2d 488, 146 Pa.Super. 
50. 

S.D.—Hill v. Bradshaw, 231 N.W. 640, 
57 S.D. 178. 

42 C.J'. p 1244 note 18 [r]. 

Blackout or dimout 

Cal.—Bennett v. Robertson, 150 P. 

2d 547. 65 Cal.App.2d 278. 

Mass.—Mitchell v. Silverstein, 70 N. 
E.2d 306, 320 Mass. 524. 


Driving 1 without lights 

Ind—Indiana Ins. Co. v. Handlon, 24 
N E.2d 1003. 216 lnd 442 

42 C.J. p 1244 note 18 fq]. 

70. lnd.—Lee Bros. v. Jones, 54 N. 
E.2d 108. 114 lnd.App, 688. 

Mont.—Jones v. Northwestern Auto 
Supply Co., 18 P.2d 305, 93 Mont. 
224. 

42 C.J. p 1244 note 18 [g]. 

71. Conn—Nircnstein v. Sachs, 167 
A. 822, 117 Conn. 343. 

Zee or snow 

U.S —Channell v. Sampson, C.C.A. 
Mass., 108 F.2d 315, vacated on oth¬ 
er grounds 110 F 2d 754, 128 A.L.R 
394, certiorari domed 60 S Ct. 1099, 
310 U.S 650, 84 L.Ed. 1415. 

Idaho—York v. Alho, 16 P.2d 980, 
52 Idaho 528. 

Ill.—Short v. Chrisman, 53 N.E 2d 
731, 322 111 App. 71 

Kan—Walls v. Consolidated Gas 
Utilities Corporation, 96 P 2d 656, 
150 Kan 919. 

Mich—Brown v. Arnold, 6 N.W.2d 
914, 303 Mich 616 

Minn.—Ralston v. Tomlinson, 292 N. 

1 W 21, 207 Minn 485--Kemerer v. 
Kemerer, 269 N.W. 832, 198 Minn 
316. 

Mo.—Wright v 'Spicldoch, 193 S W.2d 
42, 354 Mo. 1076 

N.H—Burns v. Cote. 164 A. 771, 86 
N.H. 167. 

N.C.—Brown v. Southern Paper Prod¬ 
ucts Co., 24 S.E 2d 334, 222 N.C. 
626. 

Ohio —Kaczmarck v. Murphy, 70 N.E 
2d 784, 78 Ohio App. 449. 

Pa—Rosenberg v. Walker, 50 A 2d 
209, 355 Pa. 378—Vunak v. Walters, 
43 A 2d 53-6, 157 Pa Super. 660. 

Tenn.—Stanford v. Holloway, 157 S 
W.2d 864, 25 Tenn App. 379. 

Wih.—B urt v. Meunier, 32 N.W.2d 
241, 252 Wis. 681. 

Doobs gravel 

MisH—Wheat v. Teche Lines, 179 So. 
553, 181 Miss. 408. 

Oil on road 

Mont.—Koppang v. Sevier, 75 P.2d 
790, 106 Mont. 79. 

Bough and dangerous road 

N.Y.—Wallace v. Bennett, 16 N.Y.S. 
2d 987, 258 App.Dlv. 1033, appeal 
denied 18 N.Y.S.2d 751, 259 App. 
Div. 788. 

Wat pavements 

U.S.—Kemp v. Creston Transfer Co., 
D.C.lowa, 70 F.Supp. 521. 

Cal.—Rogers v. Foppiano, 72 P.2d 
239, 23 Cal.App.2d 87—Graves v. 
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Kern County Transp. Corporation, 
296 P. 902, 112 Cal .App. 261. 

Ill—Koch v. Barker, 41 N.E.2d 329, 
314 Ill.App. 378 

N Y.—Maneuso v. Ungerland, 269 N. 
Y.S. 803, 241 AppDiv. 740—Glennie 
V. Falls Equipment Co., 263 N.Y.J3. 
124, 238 App.Div. 7. 

Ohio—Saeger v. Canton City Lines, 
69 N.E.2d 633, 78 Ohio App. 211. 

Pa.—Davin v. Levin, 65 A 2d 364, 357 
Fa 654—Potance v. Cipnano, Com. 
PI . 39 Luz Leg.Reg. 63, 13 Som, 
Leg.J. 73. 

Va.—Gregory v. Daniel, 4 S.E 2d 786, 
173 Va. 442—Sisson v. Anderson,. 
183 SE 431, 165 Va. 629. 

42 C.J. p 1244 note 18 fn]. 

72. Ky—Wener v. Pope, 273 S.W. 
92, 209 Ky. 553. 

42 C.J. p 1246 note 20. 

73. U.S.—Greyhound Lines v. Noller, 
CCA 111, 36 F 2d 443. 

Cal—Farmer v. Fairbanks, 162 P.2d 
26, 71 Cal App 2d 70 
DC—Adams v Capital Transit Co., 
154 F 2d 859. 81 U.S App D C. 78 
Ill —La Prise v. Carr-Lcnsing, Inc , 
62 N E 2d 26, 326 III App. 514— 
Pasture v Sasso, 46 N E 2d 857, 317 
Ill App 638—Parks v Gott, 12 N. 
E 2d 925, 293 Til App 640. 

Iowa.—Welrh v. Greenberg, 14 N.W. 
2d 266, 235 Tow r a 159—Tharp v. 
Rees, 277 N W. 758, 224 Iowa 962- 
King v. Gold, 276 NW 774. 224 
Iowa 890—Howk v. Anderson, 253 
N.W. 32, 218 Towtt 358—McNeely v. 
Conlon, 248 N.W. 17, 216 Iowa 796. 
Kan—Allen v. Pearce Dental Supply 
Co, 88 P 2d 1057. 149 Kan. 549. 

Ky—Hatfield v Sargent’s Adm’x, 209» 
S.W.2d 306. 306 Ky. 782—Whalen’s 
Adm’x v Sun dell, 199 S W 2d 426, 
303 Ky. 752—Atlantic Greyhound 
Corp. v. Franklin, 192 S.W.2d 753, 
301 Ky. 867—Bowling Green-Hop- 
kinsville Bus Co. v. Edwards, 59 
S W.2d 584. 248 Ky. 684—Consoli¬ 
dated Coach Corporation v Hop- 
kins’ Adm'r, 37 S.W.2d 1. 238 Ky. 
136. 

Minn.—Laiti v. MacNaughtin, 271 N. 

W 481, 199 Minn 167. 

Mo.—Freed v. Mason, App., 137 S.W. 
2d 673. 

Neb.—Adamok v. Tilford, 249 N.W. 
300, 125 Neb. 139 

N.TL—Walsh v. Public Service Co. of 
New Hampshire, 30 A.2d 494, 92 N. 
H. 331—Coleman v. Stacy, 13 A.2d 
466, 91 N.H. 60 

N.J —Poole v. Twentieth Century Op¬ 
erating Co., 195 A. 386, 119 N.J. 
Law 204, reversed on other grounds. 
1 A.2d 389, 121 N.J.L&w 244. 
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speed is not required, evidence of facts sufficient 
to justify as inference of negligence being suffi¬ 
cient. 74 

Where the evidence as to speed is uncontradicted 
and but one inference may be drawn therefrom, 
the question is one of law; 76 and where the evi¬ 
dence of defendant’s speed is not in conflict and 
proves a clear case of negligence on his part prox- 
imating causing the injury, and there is no proof 
of contributory negligence, it has been held that 
the court may adjudge a recovery as a matter of 
law. 76 The driver of a motor vehicle on encount¬ 
ering a fog is not bound as a matter of law to 
stop and wait for the fog to lift in order to es¬ 
cape the charge of negligence. 77 

Violation of speed regulations as negligence. Al¬ 
though, it is undisputed that defendant at the 
time of the injury was violating a statute or or¬ 
dinance regulating the speed of motor vehicles, 


it has been held that negligence does not exist as 
a matter of law; 76 but it has also been held that 
a speed in excess of the speed allowed by law con¬ 
stitutes negligence as a matter of law. 76 

Assured clear distance ahead. Where it is 
charged that defendant was operating his motor 
vehicle in violation of a statute providing that no 
person shall operate a motor vehicle at a speed 
greater than will permit him to bring the vehicle 
to a stop within the assured clear distance ahead, 
it is for the jury, on conflicting evidence or where 
different inferences may be drawn from the evi¬ 
dence, to determine what was the assured clear 
distance ahead in a particular case, 80 whether the 
operator was driving at a speed which, under the 
existing circumstances, constituted a violation of 
the statute, 81 and whether defendant has shown 
such a state of facts as would excuse him from 
the operation of the statute. 82 


N.Y.—Zerberini v. M. & M. Transp. I 
Co., 71 N.Y.S 2d 803. 

N.C.—Proctor v. Carter Fabrics Corp.. 
40 S.E2d 472, 227 NC 608—Mitch¬ 
ell V. Melts, 18 S.E 2d 406, 220 N.C. 
793. 

Ohio.—Willard v. Fast, *61 N.E.2d 807, 
76 Ohio App. 225. 

Or.—Storla v. Spokane, Portland & 
Seattle Transp. Co., 297 P. 367, 186 
Or. 316, rehearing denied 298 I*. 
1065, 136 Or. 315. 

Pa.—Valley Motor Transit Co. v. Al¬ 
lison, 33 A.2d 485, 153 Pa.Super. 
221 . 

Tex.—Gibson v. Texas Co., Oiv.App., 
20 S.W.2d 349, error dismissed. 
JBvldanoe very unsatisfactory 

Refusing to submit pedestrian's ac¬ 
tion for personal injuries on theory 
of defendant’s negligent speed in 
turning into street was not error, 
where evidence as to speed in turning 
movement was very unsatisfactory. 
—Rhoads v. Herbert, 148 A. C93, 298 
Pa. 522. 

Flaoe of accident 

In action for Injury sustained by 
child who ran into highway before 
automobile, evidence that accident 
occurred in residential district, so as 
to establish that defendant was trav¬ 
eling at excessive speed was insuffi¬ 
cient for jury.—Fox v. Barlow, 173 
S.E. 43, 206 N.C. 66. 

Whether traction company violated 
statute relating to speed in business 
districts was question of fact and 
law not required to be submitted — 
Community Traction Co. v. Konte, 172 
N.E. 533, 35 Ohio App. 361, affirmed 
172 N.E. 442, 122 Ohio St 514. 

7*. Ill.—Young v. Patrick, 153 N.E. 

623. 323 Ill. 200. 

42 C.J. p 1245 note 21. 

75. N.J.—Burr v. Metropolitan Dis¬ 


tributors, 56 A.2d 882, 136 N.J.Luw 
583. 

Place of accident 

(1) Where there was no dispute In 
facts, question whether certain dis¬ 
trict was a “closely built-up" portion 
of municipal corporation, within stat¬ 
ute providing that in such a place 
speed of a designated number of 
miles per hour shall be prima facie 
lawful, was question of law for* 
court.—Titrs v. Stouffer, Ohio App., 
40 N E 2d 178. 

(2) Where evidence as to number 
of separate dwellings or business 
houses fronting on street at place of 
automobile accident was not conflict¬ 
ing, submission of issues whether 
street was in residence distiict and 
permissible speed thereon was error. 
--Adrian v. Guyette, G8 l\2d 988, 14 
Cal App 2d 493. 

76. Directed verdiot for plaintiff 

N.J.—Burr v. Metropolitan Distribu¬ 
tors, 56 A.2d 882, 136 N.J.Law 583 

77. Iowa—Rabenold v. Hutt, 283 N. 
W. 865, 226 Iowa 321. 

Me.—Peasley v. White, 152 A. 630, 
129 Me 450, 73 A.L.R. 1017. 

N.M—Silva v. Waldie, 82 P 2d 282, 
42 N.M. 514. 

78. Ariz—Butane Corp. v. Kirby, 
187 1* 2d 325, 66 Ariz. 272. 

Cal.—Bennett v. Robertson, 150 F.2d 
547, 65 Cal App.2d 278—Matsuda v. 
Luond, 126 P.2d 359, 62 Cal.App.2d 
453—Moss v. Stubbs, 295 P. 572, 
111 Cal.App. 359, rehearing denied 
296 I\ 86, 111 Cal.App 359. 

Md.—State, for Use of Parks, v. Ins- 
ley, 29 A 2d 904, 181 Md. 347. 

Minn.—Tully v. Flour City Coal & Oil 
Co., 253 N.W. 22, 191 Minn. 84. 

N.J.—Martens v. Martens, 167 A. 227, 
11 N.J.Misc. 705. 
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Vt.—Higgins v. Metzger, 143 A. 301, 
101 VI. 285. 

Prima facie evidence of negllgenoe 

Cal —Atkins v. Barnum, 23 P 2d 103, 
132 Cal App. 506. 

Repealed statute 

Tenn—Woodfln v. Insel, 13 Tenn. 
App 493. 

79. Tex—Davis v. Estes, Com.App., 
44 S W.2d 952. 

Wash—Rhodes v. Johnson, 299 P. 
976, 163 Wash 54, followed in 299 
P. 978, 163 Wash 701. 

80. Ohio.—Sweeney v. Schneider, 53 
N.E 2d 820, 73 Ohio App 157. 

Assured-clcar-disto nce-ahead stat¬ 
utes generally see supra § 293. 

81. Iowa.—Semler v. Oertwig, 12 N. 
W 2d 265, 234 Iowa 233—Janes v. 
Roach, 290 N.W. 87, 228 Iowa 129 
—Remer v. Takin Bros Freight 
Lines, 289 N.W 477, 227 Iowa 903 
—Lukin v. Marvel, 259 N.W. 782, 
219 Iowa 773. 

Mich.—Alley v. Klotz, 31 N.W.2d 816, 
320 Mich. 521. 

Ohio.—Tamplin v. Pennsylvania R. 
Co, App, 51 N.E.2d 736—Titus v. 
Stouffer, App., 40 N E.2d 178. 

Okl —National Tank Co. v. Scott, 130 
P.2d 316, 191 Okl. 613. 

Pa.—Hoy v. Wolfgang, Com.Pl., 7 
Sch.Reg. 77. 

■vldenoe held Insufficient for Jury 

Iowa.—Tharp v. Rees, 277 N.W. 758, 
224 Iowa 962—Wells v. Wlldin, 277 
N.W. 308, 224 Iowa 913, 115 A.L.R. 
169. 

88. Iowa.—Swan v. Dalley-Luce Au¬ 
to Co., 293 N.W. 468, 228 Iowa 880 
—Swan v. Dailey-Luce Auto Co., 
277 N.W. 680, 226 Iowa 89, rehear¬ 
ing denied 281 N.W. 504, 225 Iowa 
89. 

Ohio.—Glasco v. Mendelman, 50 N.E. 
2d 210. 143 Ohio St. 649. 
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Speed preventing stop within length of vision . 
The driving of an automobile at a speed which 
prevents stopping within the length of vision is 
not negligence as a matter of law, 83 but it may 
constitute negligence as a matter of fact. 84 In 
some jurisdictions it is not negligence as a matter 
of law to drive at nighttime at such speed as to 
render it impossible to stop within the distance 
illuminated by the headlights of the motor ve¬ 
hicle. 85 In other jurisdictions the operation of a 
motor vehicle at night at such a speed that it 
cannot be stopped within the distance illuminated 
by the headlights is negligence as a matter of 
law, 86 although it has been held that such rule 
is not without exceptions 87 and does not ap;ily 
in those cases where reasonable minds may differ 
on the question of whether or not the operator 
exercised the care, caution, and prudence required 


of him under the circumstances of the particular 
situation, 88 or where there is evidence from which 
the jury may find that there were disconcerting 
circumstances affecting the operator's actions at 
the time of the collision. 8 ® 

(3) Lookout 

In an action for damages for Injuries resulting from 
the operation of a motor vehicle, the question whether 
the driver of the vehicle causing the Injury was keeping 
a lookout at the time of the accident ordinarily is one 
of fact. 

Wherever the evidence is conflicting or differ¬ 
ent inferences may reasonably be drawn there¬ 
from, it is for the jury, or for the trial court in 
actions tried without a jury, to determine whether 
the driver of the vehicle causing the injury was 
keeping a reasonably careful lookout at the time of 
the accident 90 What is a proper lookout in a 


Evidence held insufficient for jury 

Iowa—Engle v. Nelson, 263 N.W. 505, 
220 Iowa 771. 

E3. N.Y.—Collichio v. Chapman, 261 
N.Y.S. 44, 237 App.Div. 837. • 

84. N M.—Lopez v. Townsend, 82 P. 
2d 921, 42 N.M 601. 

85. U.S.—Swinger v. Firman Equip¬ 
ment Corporation, C.C.A.I11., 94 F. 
2d 269. 

Me.—Barker v. Perry, 2 A.2d 626, 136 
Me 510. 

Mont.—Broberg v. Northern Pac. Ry. 
Co., 182 T.2d 851. 

Pa.—Stein v. Taylor, Com.Pl., 56 
MontgCo. 199. 

'Tenn—Virginia Ave. Coal Co. v. 
Bailey, 205 S.W.2d 11, 185 Tenn. 
232—Faulk v. McPherson, 182 S W. 
2d 130, 27 Tenn App. 506. 

Vt.—Towne v. Rizzico, 32 A.2d 129, 
113 Vt. 205. 

88. Nob.—Mlers v. McMaken, 22 N. 
W 2d 422, 147 Neb. 133—Roth v. 
Blomquist, 220 NW. 572, 117 Neb. 
444, 58 A.L.R. 1473. 

87. Neb—Fulcher v. Ike, 8 N.W.2d 
610, 142 Neb. 418. 

88 . Neb.—Dickman v. Hackney, 31 
N.W.2d 232, 149 Neb. 367—Fulcher 
v. Ike, 6 N.W.2d 610, 142 Neb. 418. 
Question is for jury in such cases. 

—Miers v. McMaken, 22 N.W.2d 422, 
147 Neb. 133. 

89. Wyo.—Merback v. Blanchard, 
105 P.2d 272, 66 Wyo. 162, rehear¬ 
ing denied 109 P.2d 49, 66 Wyo. 286. 

90. Cal.—Christiansen v. Hollings, 
112 P.2d 723, 44 Cal.App.2d 332. 

Ind.—Lee Bros. v. Jones, 54 N.E.2d 
108, 114 Ind.App. 688. 

Mo —Swain v. Anders, 168 S.W.2d 
1045, 349 Mo. 963. 

Neb.—Thrapp v. Meyers, 209 N.W. 
238, 114 Neb. 689, 47 A.L.R. 585. 

; N.M.—Langenegger v. McNally, 171 
P.2d 316, 50 N.M. 86 . 


Pa—Clrqultclla v. C. C. Callaghan, 
Inc., 200 A 588, 331 Pa. 465. j 
Utah.—Morrison v. Perry, 140 P.2d 
772, 104 Utah 151. 

Wash.—Carlson v. Ahl, 98 P 2d 1081, 
2 Wosh.2d 545—Larson v. Olson, 9 
P.2d 68, 107 Wash. 253. 

Wis.—Schulz v. General Casualty Co , 
288 N.W. 803. 233 Wis. 118—Ilelgoe 
v. Bade, 229 N.W. 541, 201 Wis. 193 
42 C.J. p 1245 note 29. 

Care required in keeping lookout see 
supra §5 284-287. 

Xiookout over entire area 

Under statutes, making the care¬ 
less operation of a vehicle upon a 
highway unlawful and requiring mo¬ 
tor vehicles to be equipped with 
headlights of specified illuminating 
power, a motorist at night is not re¬ 
quired as a matter of law to keep a 
lookout over entire area within high¬ 
way boundaries.—Ott v. Tschantz, 
300 N.W. 766, 239 Wis. 47. 

Collision 

(1) Generally 

U.S.—Meissner v. Papas, C C.A.Wis., 
124 F.2d 720. 

Ala—Ruffin Coal ft Transfer Co. v. 

Rich, 108 So. 596, 214 Ala. 633. 

Iowa.—Starry v. Ilanold, 211 N.W, 
696, 202 Iowa 1180. 

Ky—Tucker v. Ragland-Potter Co., 
148 S.W.2d 691, 285 Ky. 533. 

Mo—Swain v. Anders, 163 S.W.2d 
1045, 349 Mo. 963—Bauer v. Fahr, 
App., 282 S.W 150. 

Vt.—Ferraro v. Earle, 164 A. 886, 10 B 
Vt. 243. 

Va—Wright v. Viar, 174 S.E. 766, 162 
Va. 510. 

Wis.—Rebholz v. Wettengel, 248 N. 

W. 109, 211 Wis. 285. 

42 C.J. p 1245 note 29 [b], 

(2) With vehicle going in same di¬ 
rection. 

Ala.—Langley Bus Co. v. Messer, 133 
So. 287, 222 Ala. 533. 

Ariz.—Pickwick Stages Corporation 
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V. Williams, 287 P. 440. 36 Ariz. 
520—Melver v. Allen, 262 P. 6, 33 
Ariz. 28. 

Ark—Jones v. King, 204 S.W.2d 648, 
211 Ark 1084—Home Ice Co. v. 
Calk. 57 S W 2d 1051, 186 Ark. 1197. 
Cal—Wuhlenberg v. Malcewicz, 133 
P.2d 2 2, 56 Oal.App.2d 508—Cop- 
pock v raciflc Gas & Electric Co., 
30 P 2d 519, 137 Cal App. 80—Put¬ 
nam v. Pickwick Stages, Northern 
Division, 276 P. 1055, 98 Cal.App. 
268. 

Colo—Morgan v. Gore, 44 P.2d 918, 
96 Colo 508. 

Conn —I Ted berg v Cooley, 161 A. 665, 
115 Conn. 352. 

Ill.—Warneke v. Torstenson, 26 N.E. 
2d 675, 304 Ill App. 579—Warneko 
v. Torstenson, 7 N.E 2d 506, 289 Ill. 
App. 621 

Iowa—Semler v. Oertwig, 12 N.W.2d 
265, 234 Iowa 233—McWilliams v. 
Beck, 262 N.W. 781, 220 Iowa 906— 
Luther v. Jones, 261 N.W. 817, 220 
Iowa 95. 

Kan.—Lechleitner v. Cummings, 16? 
l\2d 423, 160 Kan. 453—Lechleit¬ 
ner v. Cummings, 152 P.2d 843, 159 
Kan. 171—Rierson v. Southern 
Kansas Stage Lines Co., 69 P.2d 1, 
146 Kan 30. 

Ky.—Consolidated Coach Corporation 
v. Saunders. 17 S.W.2d 233, 229 Ky. 
284—Ouerbacker Coffee Co. v. 
Koop, 280 S.W. 146, 212 Ky. 824. 
Mich.—Alley v. Klotz, 31 N.W.2d 816, 
320 Mich. 521—Resnik v. Trumbull- 
Chevrolct Sales Co., 16 N W 2d 723, 
310 Mich 214—Rossien v. Berry, 9 
N.W.2d 895, 305 Mich. 693. 

Minn.—Fredhom v. Smith, 259 N.W. 
80, 193 Minn. 569—Harrington v. 
Wagner, 223 N.W. «03, 176 Minn. 
383. 

Mo.—Jones v. Central States Oil Co., 
164 S.W.2d 914, 350 Mo. 91—Schlue 
v. Missouri Pacific Transp. Co., 
App., 62 S.W.2d 934. 
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given situation, and whether it includes the duty 
to listen as well as to look, are for the jury. 91 
Where, however, the uncontroverted evidence es¬ 
tablishes the fact of defendant's duty to keep a 
lookout at the place of the accident, that he failed 
to do so and that he could have seen the danger 
if he had looked in time to have prevented the in¬ 
jury, his negligence and its operation as the prox¬ 
imate cause of the injury are established as matter 
of law. 92 

The question whether a driver who looks sees 
all that he should is one of fact. 93 It is generally 
a question of fact whether a driver of a motor 
vehicle has been negligent in failing to see an ob¬ 
ject in the road in front of him in time to avoid 
striking it; the matter becomes a question of law 
only in cases where the object in the road is so 
plainly visible that reasonable minds could not 
differ as to the duty of the driver to have seen 
it. 94 Whether the color of an object so blends 
with the color of the road that a motorist ex¬ 


ercising ordinary care with respect to lookout may 
not discover it until too close to it to avoid col¬ 
liding with it or whether the object sufficiently 
blends with the color of the road to prevent a 
proper lookout from disclosing its presence in 
time to avoid a collision is for the jury. 9 ** 

It is not negligence as a matter of law, under 
all conditions and all circumstances, for the driver 
of an automobile to go to sleep while he is op¬ 
erating a car. 96 

(4) Horn, Whistle, Bell, or Hand Signals 

On conflicting evidence or where different Inference* 
reasonably may be drawn, It is for the Jury to determine 
whether the failure to give warning signals constitutea 
negligence. 

Where the evidence is conflicting or different 
inferences may reasonably be drawn therefrom, 
questions as to whether a warning signal was giv¬ 
en, 97 whether, if it was given, it was an adequate 
signal under the circumstances, 98 and whether, if it 
was not given, such failure was negligence, 99 are 


Neb.—Fulcher v. Ike, 6 N.W.2d 610, 
142 Neb. 418. 

N.J.—Wilson v. G. R. Wood. Inc., 1 
A. 2d 416. 121 N. J Law 41—Wallach 
v. Lightening Electric Co, 161 A 
680, 10 N.J Misc 954. 

N.Y.—Sheehan v New York Cent R. 
Co., 6 N.Y.S.2d 872, 254 App.Div. 
386. 

N.C —Newbern v. Leary, 1 S E 2d 
384, 215 N.C 134—Dempster v. Fite, 
167 S.E. 33, 203 N.C. 697. 

Ohio.—Feiss v. Hunseh, 162 N.E. 456, 
28 Ohio App. 42. 

Pa.—Neff v. Firth, 47 A 2d 193. 354 
Pa. 308, 165 ALR 1414—Simmons 
v. Jesse C. Stewart Co., 29 A 2d 
*55, 346 Pa. 54—Johannes v. Shum- 
way, 22 A 2d 650, 343 Pa. 326— 
Cirquitella v C C. Callaghan, Inc., 
200 A. 588. 331 Pa. 465. 

RI.—Morin v Nash Co of Provi¬ 
dence, 186 A. 599—Douglas v. Sil¬ 
via, 180 A. 359, 55 R.I. 260. 

Tenn.—Davis v. Farris, 1 Tenn.App 
144. 

Tex.—Rankin v. Nash-Tcxas Co., Civ. 
App., 73 S W.2d 680, error granted 

Vt.—Townc v. Rizzico, 32 A.2d 129, 
113 Vt. 205. 

Va—Diamond Cab Co. v. Jones, 174 
S.E. '675, 162 Va. 412. 

Wash.—Grubbs v. Grayson, 5 P.2d 
1033, 165 Wash. 648—Jacklin v. 
North Coast Transp. Co., 5 P.2d 
326, 166 Wash. 236—Field v North 
Coast Transp. Co., 2 I 1 2d 672, 164 
Wash. 123, 76 A.L.R 1114—Hunter 
v. Lincoln Stages, 297 P. 179. 161 
Wash. 634—Harry v. Pratt, 285 P 
440, 156 Wash. 652. 

Wis.—Schneider v. Nedry, 228 N W. 
609, 201 Wis. 111. 

42 C.J. p 1245 note 29 [b] (2). | 


i (3) With vehicle moving out from 
curb 

Ark—J Foster & Co. v Wooldridge. 

134 RW.2d 526. 199 Ark 551 
Fa—Clancy v. Yellow Cab Co., 97 Pa 
Super 439 

Wash—Bell v Northwest Cities Gas 
Co, 2 P 2d 644, 164 Wash. 450. 

Striking pedestrian 

Conn—Miles v. Sherman, 166 A. 250, 
116 Conn 678. 

Minn—Lowen v. Pates, 18 N.W.2d 
455, 219 Minn 566 
12 CJ. p 1245 note 29 [c]. 

Striking olilldren 

Mass—Pinto v Brennan, 150 N.E. 86, 
254 Mass 298. 

Wis—StotTle v. Hilker, 207 N.W 685, 
189 Wis 414, followed in 207 N.W. 
687, 189 Wis 419 
42 C J p 1245 note 29 [d] 

Driving with ice on windshield 

Wash —Thornton v. Eneroth, 30 P.2d 
951, 177 Wash 1 

Evidence held insufficient for Jury 

(1) Collision 

Cal.—Farmer v. Fairbanks, 1'62 P.2d 
26, 71 Cal.App.2d 70. 

NC—Alphm v Southerland, 5 SE 
2d 124, 216 N.C. 802. 

(2) Striking pedestrian—Paddock 
v. Tone, 172 P.2d 481, 25 Wash.2d 940. 
91. Va—Doss v. Rader, 46 S.E 2d 

434, 187 Va. 231 

93. Ohio—Marchal v. Frankman, 
App . 58 NE 2d 679 
Pa.—Kutz v. General Baking Co., 87 
ra.Super. 297. 

42 C J. p 1246 note 31. 

93. Cal—Leader v. Atkinson, 121 P. 
2d 759, 49 Cal App 2d 265—Prato v. 
Snyder, 55 P.2d 255, 12 Cal.App.2d 
88 . 


94. Cal—Leader v Atkinson, 121 P. 
2d 759, 49 Cal App 2d 265. 

95. Win —Zofliner v Kaiser. 296 N. 
W. 611, 237 Wis 299 

96. Ala—Gilliland v Harris, 150 So. 
184. 25 Ala App 549 

97. Cal—Dullanty v Smith. 265 P. 
814, 203 Cal 621—Saltsen v Asso¬ 
ciated Oil Co. of California, 244 P. 
338. 198 Cal 157. 

Kv—Wilburn v. Simons, 196 S W 2d 
356, 302 Ky 762. 

Md—Fotterall v. Hilleary, 13 A 2d 
358, 178 Md. 335 

Mo—Wilson v. Spuhler, App, 20 S. 
W 2d 556. 

Tex.—Southwestern Bell Telephone 
Co. v. Doell, Civ.App , 1 S W 2d 501. 
Va—Wright v. Viar, 174 S.E 766, 
162 Va. 510. 

42 C J. p 1246 note 33. 

Care required as to signals or warn¬ 
ings of approach see supra S 288. 

98. N.H.—Grogan v. York, 38 A.2d 
295, 93 N.H. 184. 

42 C.J p 1246 note 34. 

99. U.S.—Meissner v. Papas. C.C.A. 
Wis., 124 F.2d 720—Van Wie v. U. 
S., D.C.Iowa, 77 F.Supp. 22. 

Ala.—Ruffin Coal & Transfer Co. v. 

Rich. 108 So. 596. 211 Ala. 633 
Cal.—Dullanty v. Smith, 265 P 814, 
203 Cal. 621—Marston v. Pickwick 
Stages, 248 P. 930, 78 Cal.App. 526. 
Ind —Lorber v. People’s Motor Coach 
Co., 164 N.E. 859, 172 N.E. 526, 
89 Ind.App. 139. 

Ky.—Patton v. Gannett, 177 S.W.2d 
888, 296 Ky. 533—Kelly v. Mar¬ 
shall’s Adm’r, 120 S.W.2d 142, 274 
Ky. 666—Jackson’s Adm’r v. Rose, 
40 S W 2d 343, 239 Ky. 754—Best’® 
Adm'r v. Adams, 28 S.W.2d 484, 
234 Ky. 702. 
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for the jury. Where the evidence on the issue 
is positive and uncontradicted, it may be held as 
a matter of law that defendant gave the proper sig¬ 
nal , 1 that an obstruction to the view, making it 
obligatory on defendant under the statute to give 
a warning, existed , 2 or that defendant was not 
negligent . 3 

Sufficiency of evidence for jury . There must be 
some evidence in the case tending to show that de¬ 
fendant did not give the proper signal to take that 
issue to the jury. 4 Affirmative testimony of a 
single witness that no signals were given will, 
however, be sufficient for this purpose. 5 Negative 
testimony of plaintiff that he did not hear the sig¬ 
nal has been held sufficient for this purpose in the 
absence of positive evidence that defendant gave 
such warning. 6 Where there is in the case nega¬ 
tive testimony that the signals were not heard and 
positive testimony to the effect that they were giv¬ 
en, some authorities hold that the conflict carries 
the issue to the jury, 7 especially when supplement¬ 
ed by evidence that the witness who testifies he 
did not hear was listening and could have heard. 8 
Other authorities hold that negative testimony ot 
plaintiff that he did not hear will not take the case 
to the jury in the face of positive testimony of dis¬ 
interested witnesses that the signal was given ,J 
or in the absence of positive testimony of plaintiff 


that he was giving heed to passing vehicles and 
listening for their signals. 10 

Hand signals. Where the evidence is conflicting 
or different inferences may reasonably be drawn 
therefrom as to whether or not the driver of the 
vehicle causing the injury gave a proper hand sig¬ 
nal at the time of the accident, questions as to 
whether such signal was given 11 and whether a 
failure to give such signal was negligence 12 are 
for the jury. Where the case contains testimony 
by plaintiff that he watched defendant’s vehicle 
and saw no signal and also the testimony of others 
that the driver gave a signal, the question whether 
the signal was given is for the jury. 13 

(5) Stopping, Backing, and Turning 

In an action for damages for Injuries resulting from 
the operation of a motor vehicle, it is for the Jury, on 
conflicting evidence or where different inferences reason¬ 
ably may be drawn from the evidence, to determine 
whether the defendant in stopping, backing, or turning 
his vehicle was guilty of negligence. 

In an action for damages for injuries due to 
the operation of a motor vehicle, where the evi¬ 
dence is conflicting or different inferences may 
reasonably be drawn therefrom, the question wheth¬ 
er defendant was negligent in stopping his car 
as he did under the circumstances of the particu¬ 
lar case is a question for the jury, or for the trial 
court in actions tried without a jury. 14 


Me—Gravel v. Le Blanc, 162 A. 789, 
131 Me. 325. 

Maas—Pawloski v. Hess, 149 N.E 
122, 253 Muss. 478, affirmed Hess 
v Pawloski, 47 S.Ct. 632, 274 U.S 
352, 71 LEd 1001. 

Minn —Odegard v. Connolly, 1 N.W. 
2d 137, 211 Minn 342—Guile v. 
Greenberg, 257 N W. 649, 192 Minn. 
548—Schmitt v. Jackson, 219 N.W. 
912, 174 Minn. 577 

Mo.—Brinkley v. United Biscuit Co. 
of America, 164 S.W.2d 325, 349 
Mo. 1227—Peck v. W. F. William¬ 
son Advertising Service in St. Lou¬ 
is. App, 68 SW.2d 847—Jones v. 
Southwest Pump & Machinery Co., 
60 S.W 2d 754, 227 Mo.App. 990. 
NH— Carlin v. Drake, 192 A. 568, 
89 N.H. 52. 

N.Y.—Wood v. Socony-Vacuum Oil 
Co., 21 N.Y.S.2d 317, 259 App Div 
1106, reargument denied 22 N.Y S. 
2d 534, 260 App.Div. 816, appeal de¬ 
nied 29 NE.2d 976, 284 N.Y. 823. 
Wis.—Leckwe v. Ritter, 241 N.W. 

839, 207 Wis. 333. 

42 C.J. p 1246 note 35. 

Necessity of using horn or giving 
other warning ordinarily is a ques¬ 
tion for the Jury.—Chappell v. Doe- 
pel. 192 S.W.2d 809, 301 Ky. 622- 
Fork Ridge Bus Line v. Matthews, 
58 S.W.2d 615, 248 Ky. 419— Gretton 


v. Duncan, 38 S.W.2d 448, 238 Ky 
554. 

1. Wash.—Shipley v. Nelson, 207 T 
1046, 121 Wash 39. 

Wis—Werner v Yellow Cab Co, 188 
N.W. 77, 177 Wis. 592. 

2. Iowa—Carlson v. Meusbcrger, 
204 NW. 432, 200 Iowa 65. 

3. Wash.—Walker v. Butterworth, 
210 P. 813, 122 Wash. 412. 

4. Wash —Walker v. Butterworth, 
supra 

42 C J. p 1246 note 41. 

5. Mo.—Ternetz v. St. Louis Lime, 
etc., Co , 252 S W. 65. 

Pa.—Flanigan v. McLean, 110 A. 370, 
267 Pa. 553. 

Weight of positive and negative evi¬ 
dence generally see Evidence § 
1037. 

6. Pa.—Kuehne v. Brown, 101 A. 77, 
257 Pa. 37. 

Weight of negative testimony or¬ 
dinarily ie for jury; but when physi¬ 
cal conditions and attending circum¬ 
stances render it highly improbable 
that they could hear, rule is other¬ 
wise.—Russell v. Watkins, 164 P. 
867, 49 Utah 598. 

7. Pa.—McNulty v. Atlantic Refin¬ 
ing Co., 84 Pa.Super. 424—SJlfles v. 
American Stores Co., Com.Pl., 31 
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North Co 79, affirmed 53 A.2d 610. 
357 Pa 176. 

4‘2 C.J p 1246 note 44. 

8. Md — Hempel v Ilall, 110 A. 210, 
136 Md 174, 9 ALR 1215. 

42 CJ p 1246 note 45 

9. N.Y—Mil ehell v. Newham, 190 
N.Y S. 459, 198 App Div 372. 

10. Mich—Moreau v. Grandmnison, 
189 N.W 860, 220 Mich. 238. 

11. Tex—Manlove v. Lavelle, Civ. 
App , 235 S W. 324. 

12. Ga—Eidson v. Felder, 22 S E 2d 
523, 68 (la App 188. 

Mo—Shedron v. Union Electric 
Light, etc., Co., App., 2 23 S W. 760. 

13. Tex —Alamo Iron Works v. Pra¬ 
do, Civ App., 220 S.W. 282. 

14. U S —Skinner v. Pennsylvania 
Greyhound Lines, C C A Ind , 123 F. 
2d 497—D'Allessandro v. Bechtol. 
C O.A Fla, 104 F.2d 845, certiorari 
denied 60 S.Ct. 295, 308 U.S. 619, 
84 L.Ed. 517—Swift v. Hofter, D. 
C.Pa., 52 F.Supp. 839. 

Ark.—A. S. Barboro & Co. v. James, 
168 S.W.2d 202, 205 Ark. 53—Mis¬ 
souri Pacific Transp. Co. v. Sacker, 
138 SW.2d 371, 200 Ark. 92. 

Cal.—SLoltz v. Converse, 172 P 2d 78, 
75 Cal.App.2d 909—Hawklnson v. 
Scholz, 57 P.2d 945, 13 Cal.App.2d 
687. 
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Backing . Where the evidence is conflicting or 
different inferencesfciay reasonably be drawn there¬ 
from, questions ace for the jury, or for the trial 
court in actions tried without a jury, as to whether 
defendant backjs his automobile as alleged, 15 and, 
if he did so, ^Miether he was guilty of negligence 
under the circumstances of the particular case. 16 


The act of backing a motor vehicle in such man¬ 
ner as to trench on the sidewalk is evidence of neg¬ 
ligence, but is not negligence as a matter of law. 17 

Turning . Where the evidence is conflicting or 
different inferences may reasonably be drawn 
therefrom, it is for the jury, or for the trial court 
in actions tried without a jury, to determine wheth- 


Colo.—Denver Tramway Corporation 
V. Burke, 28 P.2d 253. 94 Colo. 26. 
Ill.—-Williams v. Matlln. 66 N.E.2d 
719, 328 Ill App. 645—Reidel v. 

Camp, 37 N.E.2d 579, 311 Ill.App. 
656. 

Mass.—Hladick v. Williams, 198 N.E. 
662, 292 Mass. 470—Minnchan v. 
Hlland, 180 N.E. 295, 278 Mass. 
518. 

Mo.—Matthews v. Mound City Cab 
Co.. App., 205 S.W.2d 243. 

N.H—Weiss v. Wasserman, 15 A.2d 
861, 91 N.H. 164. 

N.Y —Golja v. Davis, 13 N.Y.S.2d 961, 
257 App.Div. 1055, affirmed 26 N.E. 
2d 831. 282 NT. 735—Miller v. 
Perroni, 291 N.Y.S. 977, 249 App. 
Div. 763. 

Ohio.—Sidle v. Baker, 3 N.E.2d 537, 
52 Ohio App. 89. 

S.C.—Mullis v. Pinnacle Flour & 
Feed Co., 159 S.E. 509, 161 SC. 113 
—Mullis v. Pinnacle Flour & Feed 
Co., 149 SE 329, 152 SC. 239. 

Tex.—Southwestern Greyhound Lines 
v. Wafer, Civ App , 208 S.W.2d 614, 
error refused, no reversible error 
—Humble Oil & Refining Co. v. 
Ooley, Civ.App, 46 S.W.2d 1038, 
error dismissed. 

Vt.—Packard v. Quesnel, 22 A.2d 164, 
112 Vt. 175. 

Wash.—Cavlor v. B. C. Motor 
Transp., 71 P.2d 162, 191 Wash. 365 
—Thornton v. Eneroth, 30 P.2d 
951. 177 Wash. 1. 

42 C J p 1247 note 65. 

Care as to stopping see supra 65 300- 
304. 

Failure to give signal or warning 

U.S.—Cram v. Eveloff, C.C A.Minn., 
127 F 2d 486. 

Ark.—Clift v. Jordan, 178 S.W.2d 
1009, 207 Ark. 66—A. S. Barboro & 
Co. v. James, 168 S.W.2d 202, 205 
Ark. 63. 

Cal.—Donahue v. Mazzoli, 80 P.2d 
743, 27 Cal.App 2d 102. 

Fla.—Miami Transit Co. v. Karses, 
200 So 372. 146 Fla. 163. 

Ill.—Rltholz v. Yellow Cab Co., 50 
N.E 2d 114, 319 Ill.App 647—Starr 

V. Rossin, 23 N.E 2d 740, 302 111. 
App. 325. 

Iowa.—Harrington v. Fortman, 8 N. 

W. 2d 713, 233 Iowa 02. 

Kan.—Strimple v. O. K. Warehouse 
Co., 98 P.2d 169, 151 Kan. 98. 

La.—Hebert v. Keller, App., 17 So.2d 
746. 

Minn.—Christensen v. Hennepin 

Transp. Co., 10 N.W.2d 406, 215 
Minn. 394, 147 A.L.R. 945—Peter¬ 


son v. Doll, 238 N.W. 324, 184 Minn. 
213. 

Miss.—Collins Baking Co. v. Wicker, 
142 So. 8, 166 Miss 264. 

Mo.—Matthews v. Mound City Cab 
Co., App., 206 S W.2d 243. 

Neb.—O'Brien v. J. I. Case Co., 2 N. 

W.2d 107, 140 Neb. 847. 

N.J.—Goolsby v. Public Service Co¬ 
ordinated Transport, 167 A. 124, 9 
N.J.Mlsc. 1158. 

N.Y.—Corsack v. Eastern Parkway, 
Brownsville & East New York 
Transit Relief Ass’n, 230 N.Y.S. 
470, 472, 224 App Div. 760. 

N.C—Glosson v. Trollinger, 40 S.E. 
2d 606, 227 N.C. 84—Bechtler v 
Bracken, 11 S E 2d 721. 218 N.C 
515—Holland v. Strader, 5 S E 2d 
311. 216 N.C. 436—Smith v. Caro¬ 
lina Coach Co., 199 S E. 90, 214 N. 
C. 314 

Old—Norton v. Harmon, 133 P.2d 
206, 192 Okl. 36—Smith v. Rohl, 
126 P 2d 61, 190 Okl. 603. 

Pa.—Mansur v. Josephson, 5 A 2d 
102. 333 Pa. 467—Keller v. Key¬ 
stone Furniture Co., 1 A.2d 562, 
132 Pa Super. 547. 

RI—Iticcio v. Ginsberg, 139 A. 652, 
49 R.I 32, 62 A.L R. 967. 

Wash.—Henry v. Larsen, 143 P.2d 
841, 19 Wash.2d 690. 

Stopping on bridge 
Miss.—Collins Baking Co. v. Wicker, 
142 So. 8, 166 Miss. 264. 

Oar involuntarily stopping 

U.S.—Cook Paint & Varnish Co. v. 

Hlckling. C.C.A.Neb, 76 F.2d 718. 
Evidence held insufficient for Jury 
Iowa.—Isaacs v. Bruce, 254 N.W. 57, 
218 Iowa 759. 

Ky.—Couch’s Adm’r v. Black, 190 S. 

W 2d 081, 301 Ky. 24. 

NJ— Cox v. Scott, 140 A. 390, 104 
N.J Law 371. 

R.I.—Riccio v. Ginsberg, 139 A. 652, 
49 R.I 32, 62 A.L.R. 967. 

Motorist was not negligent as mat- 
ter of law in stopping on highway to 
observe conditions ahead and deter¬ 
mine whether to proceed or turn back 
where veil of snow blowing across 
highway totally obscured vision and 
unobstructed passage of not less 
than eighteen feet of roadway re¬ 
mained notwithstanding presence of 
parked automobile.—Haight v Luedt- 
ke, 1 N.W.2d 882, 239 Wis. 389. 

15. Md.—Askin v. Moulton, 131 A. 
82, 149 Md. 140. 

Pa.—Kinsey v. Dixon, 174 A. 685, 
114 Pa.Super. 244. 
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Care as to backing see supra IS 300- 
304. 

16. Cal.— Caraveo v. Pickwick 

Stages System, 298 P. 516, 113 Cal. 
App. 443. 

Ill.—Whipkey v. Ashbaugh, 267 Ill. 
App. 452. 

Mich—Wallis v. Cox, 281 N.W. 543. 
286 Mich. 76. 

Minn—Stock v. Frybcrger, 267 N.W. 

368, 197 Minn. 399. 

Neb.—Hief v. Roberts Dairy Co., 296 
N.W 331, 138 Neb. 885. 

N.C—Phillips v. Nessmith, 37 S.E. 

2d 178, 226 N.C 173. 

Pa.—Brenton v. Colbert, 157 A 619. 
315 Pa. 277—Magasiny v. T. M. 
Smilhinn Trucking Co, 163 A. 314, 
107 Pa Super 84 

R.I.—Town of Barrington v. Do Ste- 
fano, 142 A 164. 

42 C.J. p 1247 note 62. 

Without looking or signaling 

NH.—Labreque v. Childs, 55 A.2d 
473. 

N.J.—Lozlo v. Perrone, 168 A. 764, 
111 N J.Law 649. 

Tex.—Southwestern Bell Telephone 
Co. v. Doell, Civ.App., 1 S.W.2d 501. 
42 C J. p 1247 note 62 [c]. 

Backing automobile out of drive¬ 
way 

Me—Farwell v. Daues, 165 A. 626, 
132 Me. 485. 

Mass —Russell v. Berger, 50 N.E.2d 
642, 314 Mass 600. 

Mich—Story v. Page, 273 N.W. 384, 
280 Mich. 34. 

N H —Kardosinski v. ICoford, 190 A. 

702, 88 N H. 444. Ill A L.R. 1017. 
N.J.—Krause v. Emanuel E Katz, 
Inc., 185 A. 637, 14 N J Misc. 424 
Ohio—Pa u 1 son v. Embrey, App., 65 
N E.2d 660. 

Backing into street from behind 
parked cars 

N.H —Labreque v. Childs, 55 A.2d 
473. 

There is no duty os a matter of 

law imposed on one who backs his 
automobile to make sure such move¬ 
ment can be made in safety or to 
cause signals of intention visible out- 
Bide the vehicle to be made, and ex¬ 
istence of any such duty must rest 
on fact that one in exercise of ordi¬ 
nary care under similar circum¬ 
stances would have so acted.—Blaine 
v. Yeager, Ohio App., 44 N E.2d 481. 

17. N J.—Kapner v. Strauss, 166 A. 
113, 11 N.J.Misc. 373. 
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er defendant was guilty of negligence in turning 
or changing the course of his vehicle. 18 On such 
evidence it is for the jury to determine whether 
defendant was negligent in cutting corners and 
driving on the wrong side of the street in making 
a left turn into an intersecting street, 19 or in 
rounding a curve at the speed and under the cir¬ 
cumstances testified to, 20 or in making too sharp 
a turn around another vehicle in the street. 21 
Whether defendant made the turn at a reasonably 


S 526 

safe angle is for the jury. 22 Where the evidence 
is conflicting, the question whether defendant had 
knowledge of plaintiff's car following him at the 
time he turned his own car across the path of the 
plaintiff's car is for the jury. 28 

There must be some evidence of defendant's 
negligence in turning or changing the course of 
his automobile in order to warrant or require sub¬ 
mission to the jury. 24 Where the entire evidence 


18. Iowa.—McManus v. Emmetsburg 
Farmers’ Co-op Creamery Co., 259 
N.W. 921, 219 Iowa 860 
Mass.—Seymour v. Dunville, 164 N.E. 
79. 265 Mass 78. 

Mo—Wilson v. Spuhler, App., 20 S. 
W 2d 556. 

Pa—Stadale v. John J. Felin & Co., 
181 A 327, 119 Pa Super 364— 
Hilgert v. Ha Herman, Com Pi., 5 
Monroe L R. 20 
42 C J p 1247 note 53. 

Care as to turning see supra !§ 300- 
304. 

Failure to give signal as question of 
law or fact see supra subdivision 
c (4) of this section. 

Vehicles going In same direction 

US—Bates v. Miller, CC.AN.Y, 133 
F 2d 645, certiorari denied Miller 
v. Bates. 63 S Ct 1446. 320 IT.S 
210. 87 LEd 1818—Cary v. Con¬ 
solidated Forwarding Co.. CCA 
Wis. 115 F.2d 632—Southern Fruit 
Distributors v. Fulmer, C C A Va . 
107 F 2d 456—ZenU v. Buehman, 
CCA Pa , 103 F 2d 850—Cardcll v. 
Tennessee Electric Power Co, C. 
C A Ga. 79 F 2d 934—Wesley v. 
English. CCA Fla., 71 F 2d 392. 
Ark—Southern Kansas Stage Dines 
Co. v. Ruff. 101 S W 2d 968. 193 
Ark. 684—Saliba v Allison. 96 S.W. 
2d 443, 192 Ark. 1021—Madison- 
Smith Cadillac Co. v. Dloyd, 43 S. 
W 2d 729, 184 Ark. 542. 

Cal —Ferguson v. Nakahara, 110 P. 
2d 1091. 43 Cal.App 2d 435—Simp¬ 
son v. SteinhofC, 21 P.2d 960, 131 
Cal App 660 

Conn —Ruff v. Federal Tea Co, 29 
A 2d 441, 129 Conn. 455—Tappin v. 
Rider Dairy Co., 178 A. 428, 119 
Conn. 591. 

Ill.—Pflle v. Owens, 73 NE.2d 445, 
331 Ill.App. 390—Orban v. Stoll. 66 
N E 2d 316, 328 Ill App. 398—Ren¬ 
nie v. Hauffe, 40 N.E 2d 85, 313 Ill. 
App. 352—Gorman v. Plszynski, 21 
N.E.2d 909, 301 Ill.App. 697— 

Grimm v. Dunn, 21 N.E.2d 331, 300 
Ill.App. 609—Roberts v. Calloway, 
11 N.E.2d 239. 292 Ill.App. 638. 
Iowa.—Anderson v. Strack, 17 N.W. 
2d 719, 236 Iowa 1—Sanford v. 
Nesbit, 11 N.W.2d 695, 234 Iowa 14 
—Thomas v. Charter, 278 N.W. 920, 
224 Iowa 1278—McManus v. Em* 
metsburg Farmers’ Co-op. Cream¬ 
ery Co., 259 N.W. 921, 219 Iowa 860. 


Ky —Dixie Ice Cream Co. v. Raven¬ 
na Grocery Co, 206 S W 2d 824. 306 
Ky. 182—C D & D Motor Express 
v. Lyons, 53 S.W.2d 978, 245 Ky. 
611. 

Me.—Plllshury v. Kesslcn Shoe Co, 
188 A 726, 134 Me 504. 

Md—Gavin v. Tinkler, 184 A. 903, 
170 Md 461. 

Mass—Golden v. Carnevale, 173 NE 
498, 273 Mass 159—Clay v. Pope 
& Cottle Co., 172 N E 880, 273 
Mass 40—Seymour v. Dunville, 
164 N.E. 79. 265 Mass. 78 

Mich.—Michigan Fire & Marine Ins 
Co. v Pretty Lake Vacation C'imp, 
25 N.W 2d 166, 316 Mich 197—Rug- 
bee v. Fowle, 269 N W. 670, 277 
Mich 4 85—McLaughlin v. Curry, 
218 N.W. 698, 242 Mich 228 

Mo—Gower v. Trumbo, 181 S.W.2d 
653. 

N.IL—Llouzis v. Corliss, 54 A 2d 365 
—Cutler v. Young, 6 A 2d 162, 90 
N.H. 203—Howe v. Phofolos, 161 
A. 379, 85 Nil. 639. 

NJ—Maloney v. Carey, 9 A 2d 791, 
123 N.J.Diw 50J—O’Neil v. Jaco¬ 
bus, 169 A. 703, 112 N J Law 145— 
Winter v. North Jersey Bus Co, 
135 A. 473, 5 NJMlsc. 42. 

N.Y.—Farr v. Wright, 7 N E 2d 692, 
273 N.Y. 560—Zwiliing v. Harrison. 
199 N.E. 761, 269 NY 461— Ams- 
den v. Washington Bridge Express 
Lines, 287 N.Y.S 855. 248 App Div. 
C45. 

N.C—Killough v. Williams, 29 S E. 
2d 697, 224 N.C. 254—Stevens v. 
Rostan, 145 S E. 555, 196 N.C. 314. 

Ohio— Ruffo v. Randall, 52 N.E 2d 
750, 72 Ohio App. 396—Buckeye 
Union Casualty Co. v. Oelschlaeger, 
App , 36 N.E.2d 152. 

Pa.—Rasener v. Atlantic Refining Co , 
181 A. 456, 119 Pa.Super 395— 
Kinsey v. Dixon, 174 A. 585, 114 
Pa.Super. 244—Church v. American 
Stores Co., 167 A. 633, 103 Pa. 
Super. 427—Liebert v. Freihofer 
Baking Co., 97 Pa.Super. 467—Lo¬ 
gan v. Hughes, Com.Pl., 46 Lack. 
Jur. 94. 

R. I.—Tilllnghast v. Rhode Island 
Motor Sales Co., 150 A. 753. 

S. C.—Dobson v. Henrietta Mills. 197 
S.E. 313, 187 S.C. 281. 

Tex.—Calhoun v. Grant, Civ. App., 
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129 S W.2d 752—Holland v. De Le¬ 
on, Civ.App., 118 S.W.2d 489, er¬ 
ror refused—Lone Star Gas Co. 
v. Haire, Civ.App, 41 S.W.2d 424. 
Va—Robinson v. Kittrell, 189 S E. 
142, 167 Va. 280. 

Wash.—Trudeau v. Snohomish Auto 
Freight Co. 96 P.2d 699, 1 Wash. 
2d 574—Buss v. Wachsmith, 70 P. 
2d 417. 190 Wash. 673, adhered to 
74 P 2d 999, 193 Wash. 600—Lash- 
brook v. Spokane-Wallaee Stages, 
10 P 2d 241, 168 Wash. 24—Byrne 
v. Stanford. 292 P. 1014, 159 Wash. 
271 

Wis.—Scipior v Shea, 31 N.W.2d 199, 
252 Wis. 185. 

42 CJ p 1247 note 53 la]. 

Vehicles going in opposite directions 

Colo—Bnrsch v. Hammond, 136 P.2d 
519, 110 Colo. 441. 

Mass.—White v. Calcutt, 168 N.E. 

815, 269 Mass. 252. 

42 C J. p 1247 note 53 [b]. 

Making TJ-tum 

In action against taxicab driver 
and owners and driver of oncoming 
automobile for injuries sustained by 
motorist in collision with oncoming 
automobile which swerved to avoid 
hitting taxicab which was making 
U-turn in front of it, whether driver 
of laxicab, who saw automobile com¬ 
ing toward him at sixty miles an 
hour, was negligent in taking chance 
on making U-turn in front of auto¬ 
mobile, was for jury.—Fitzcharles v. 
Mayer, 278 N W. 788, 284 Mich. 122. 
19. Wash.—Kane v. Nakamoto, 194 
P. 381, 113 Wash. 476. 

42 CJ p 1247 note 54. 

90. N.Y —Bolton v. Madsen, 199 N. 
Y.S. 353, 205 App.Div. 180. 

21. Or.—Taylor v. Fremont Fuel 
Co., 198 P. 243. 100 Or. 495. 

22. Ky.—Wilburn v. Simons, 196 S. 
W.2d 356, 302 Ky. 762. 

23. Ala.—Government St. Lumber 
Co. v. Olllnger, 94 So. 177, 18 Ala. 
App. 518. 

24. Svidsnos hold insufficient for 
Jury 

Cal.—Robbiano v. Bovet, 24 P.2d 466, 
218 Cal. 589. 

Ky.—White v. McClintock-FIeld Co., 
47 S.W.2d 627, 242 Ky. 688. 

Md.—Meese v. Goodman, 176 A. 621, 
167 Md. 668, 98 A.L.R. 480. 



MOTOR VEHICLES 


61 C.J.S. 


| 626 

in the case as to the negligent turning of his car 
by defendant is equally consistent with the exist¬ 
ence or nonexistence of negligence, it is not suffi¬ 
cient to be submitted to the jury. 25 

(6) Parking or Leaving Vehicle Unattended 

The questions whether the defendant was negligent 
In parking his motor vehicle or leaving it on the highway 
unattended are for the Jury where the evidence is con¬ 
flicting or different Inferences may reasonably be drawn 
from the evidence. 


Where the evidence is legally sufficient and is 
conflicting or different inferences may reason¬ 
ably be drawn therefrom, questions whether de¬ 
fendant was negligent in parking his motor ve¬ 
hicle or leaving it in the highway unattended as 
he did under the circumstances of the particular 
case are for the jury, or for the trial court in 
trials without a jury. 26 The rule has been ap¬ 
plied with respect to negligence as to the place 
where the vehicle was left or parked, 27 the posi- 


86 . Ala—Lessman v. West, 101 So. 
515. 20 Ala.App. 280. 

20. U.S.—Jaggers v. Southeastern 
Greyhound Lines, C.C.A.Tenn., 126 
P 2d 762—Budd v. John B Southee, 
Inc., C.C.A.N.Y, 86 F.2d 513. 
Ark.—England v. White, 165 S.W.2d 
576, 202 Ark. 1155—Healy & Roth 
v. Balmat, 74 S.W.2d 242, 189 Ark. 
442. 

Cal.—Woods v. Walker. 124 P 2d 844, 
61 Cal.App.2d 307—Hhnton v Cali¬ 
fornia Portland Cement Co.. 123 P. 
2d 947, 60 Cal App.2d 684—Silvey v. 
Harm, 8 F.2d 570, 120 Cal App. 561 
Colo.—Blain v. Yockey, 184 r.2d 
1015, 117 Colo. 29. 

Ga.—Shepherd v. Amos, 42 S E 2d 
775, 75 Ga App. 221—Donahoo v 
Goldin, 7 S E 2d 820, 61 Ga App 
841—S. C. Jones Co. v. Yawn, 188 
S.E. 603. 54 Ga App. 826. 

Ill.—Bell v. Illinois Farm Supply Co., 
78 N.E.2d 838, 334 Ill.App 216- 
Belcher v. Citizens Coach Co, 67 
N.E2d 669, 324 Ill.App. 226—Rho¬ 
den v. Peoria Creamery Co., 278 Ill 
App. 462. 

Iowa.—Pecklnpaugh v. Engelke, 247 
N.W. 822, 215 Iowa 1248. 

Ky.—Midland Baking Co. v. Kitchen, 
168 S.W.2d 372, 293 Ky. 160—Tuck¬ 
er v. Ragland-Potter Co, 148 S.W. 
2d 691, 285 Ky. 533—Peck’s Adm’r 
v. Bell Line, 144 S.W.2d 483. 284 
Ky. 288—Robinson Transfer Co. v. 
Turner, 50 S.W.2d 546, 244 Ky. 
181. 

Me.—Nadeau v. Perkins, 193 A. 877. 
136 Me. 215—Hatch v. Globe Laun¬ 
dry Co. 171 A 387, 132 Me. 379. 
Md.—Frederick & Baltimore Transp. 
Co. v. Mumford, 139 A. 541, 154 Md. 
8 . 

Mass.—Klrsch v. J. G. Riga & Sons, 
162 N.E. 355, 264 Mass. 233. 
Mich.—Hautala v. Cochran, 286 N.W. 

663, 289 Mich. 409. 

Minn.—Bartley v. Fritz, 285 N W. 484, 
205 Minn. 192—Guild v. Miller. 271 
N.W. 332, 199 Minn. 141. 

Mo.—Browne v. Creek. 209 S.W. 2d 
900 —Chamberlain v. Missouri-Ark- 
ansas Coach Lines. 173 S.W.2d 57, 
351 Mo. 203—Brinkley v. United 
Biscuit Co. of America, 164 S.W.2d 
825. 849 Mo. 1227. 

Neb.—Huston v. Robinson, 13 NW. 
2d 885, 144 Neb. 553—Anderson v. 


Robbins Incubator Co., 8 N.W 2d 
446, 343 Neb. 40. 

N.J.—Ford v. Canelidis. 8 A 2d 366. 
123 N.J.Law 321—Niles v. Phillips 
Express Co, 193 A. 183, 118 NJ 
Law 455—Daly v. Singac Auto 
Supply Co., 135 A. 868, 103 N.J. 
Law 416. 

N.Y.—Krtil v. City of New York, 20 
N Y S 2d 981, 259 App Div. 1049- 
Peck v. Independent Automobile 
Forwarding Corporation. 8 N.Y S 2d 
754, 256 AppDiv. 859, affirmed 21 
NE.2d 215, 280 NY. 728—Levy v. 
Stotchik, 230 N.Y.S. 196, 132 Misc 
453. 

NC—Tarrant v Pepsi Cola Bottling 
Co. 20 SE.2d 565. 221 N C. 390— 
Smithwlrk v. Colonial Pine Co., 157 
S E 612, 200 N C 519. 

N D.—Gausvik v Larsen Richter Co., 
212 N W. 846. 55 N U 218 

Okl—Shefts Supply Co v Furkapile, 
36 P 2d 275. 169 Okl 157 

Or.—Watt v. Associated Oil Co., 260 
T. 1012, 123 Or. 50 

Pa—Henry v. S. Liebovitz & Sons, 
167 A. 304. 312 Pa. 397—Harkins 
v. Somerset Bus Co, 162 A 163, 
308 Pa. 109—Marron v. Elmquist, 
200 A 207. 132 Pa Super 12—Veno- 
rick v. Revetta. Com PI , 5 Pay 
L J. 165, reversed oil other grounds 
33 A 2d 655, 152 I*a Super. 455— 
Kaufman v. McClain, Com PI , 13 
Northumb Leg J 369—Henry v 

Manifold, Com.Pi., 51 York Leg 
Roc. 205 

Tenn—Brown v. Wallace, 15 Tenn. 
App. 187. 

Tex—Harper v Highway Motor 
Freight Lines, Civ App , 89 S.W.2d 
448, error dismissed—Evans v. 
Bryant, Civ.App., 29 S.W 2d 484, 
error refused—Hewitt v. Green, 
Civ.App., 28 S.W.2d 892. 

Wash.—O’Neil v. Gruhn, 85 T.2d 1064, 
197 Wash 557—Graves v. Mickel, 
20 P.2d 405, 176 Wash. 329—Pozar 
V. Blankenship, 282 P 52, 154 

Wash 261—McMoran v Associated 
Oil Co., 257 P. 846, 144 Wash. 276. 

Wis.—Walker v. Kroger Grocery & 
Baking Co., 252 N.W. 721, 214 Wis. 
510, 92 A.L.R 680—Cameron v. Un¬ 
ion Automobile Ins. Co., 246 N.W. 
420, 210 Wis. 659, rehearing denied 
247 N.W. 453, 210 Wis. 659. 

42 C.J. p 1247 note 67. 
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car unattended see supra 81 329- 
338. 

Negligence of operator in striking 
parked vehicle as question of law 
or fact see infra subdivision e (6) 
of this section. 

Jury could take Into consideration 
kind of vehicle and projections there¬ 
on.—Flynn v. Bledsoe Co, 267 P. 
887, 92 Cal App. 145. 

27. U S —Jaggers v. Southeastern 
Greyhound Lines, C.C.A Tenn., 126 
F 2d 762. 

Ala—Cosby v Flowers, 30 So 2d 694, 
249 Ala 227 

Ariz—Salt River Valley Water 

Users’ Ass'n v. Green. 104 P.2d 162, 
56 Ariz. 22 

Cal—Doane v Smith, 147 P 2d 650, 
63 Cal App 2d 691 

Ill—Johnson v Mueller. 41 N E 2d 
125, 314 Ill App. 201—Barnstable v. 
Calandro, 270 111 App 67 
Iowa.—Sehwind v Gibson, 260 NW. 
853, 220 Iowa 377 

Kan.—Waltmire v. Ford, 78 P.2d 893, 
147 Kan. 732. 

Miss—Teche Lines v. Danforth, 12 
So 2d 784. 195 Miss. 226 
Mo—Jones v Missouri Freight 

Transit Corporation, 40 S W 2d 465, 
225 Mo App. 1076. 

Neb.—Gleason v. Baack, 289 N.W. 
349, 137 Neb. 272. 

N H.—Berounsky v. Ogden, 9 A.2d 
510, 90 N.II. 334. 

N.J.—Dyer v. V. Cladd & Sons, 159 
A. 317, 10 N.J.Misc. 381. 

N.Y.—Bardwoll v. New York Tel. 
Co.. 33 N.Y.S 2d 739, 263 AppDiv. 
1050, appeal denied 35 NY S.2d 
284, 264 App.Div. 797. 

N.C.—Leary v. Norfolk Southern Bus 
Corporation, 18 S.E.2d 426, 220 N.C. 
745. 

Ohio.—Reeves v. Joe O Frank Co., 
62 N.E.2d 886, 76 Ohio App 1 — 
Sidle v. Baker, 3 N E 2d 537, 52 
Ohio App. 89—Doran v. Bethards, 
160 N.E. 110, 26 Ohio App. 426. 
Or.—Watt v. Associated Oil Co., 260 
P. 1012, 123 Or. 50. 

Pa.—Bricker v. Gardner, Com.Pl., 66 
Dauph Co. 384, affirmed 48 A 2d 
209, 355 Pa. 35. 

Vt.—Palmer v. Marceille, 175 A. 31, 
106 Vt. 500. 

Wash.—Gilbert v. Solberg, 289 P. 
1003, 167 Wash. 490. 
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tion of the vehicle, 28 the precautions taken against . and with respect to lights on the vehicle left parked 
the starting of the vehicle 29 by third persons, 30 J or unattended, 31 according to the decisions on the 


Wis.—Weir v. Caffery, 18 N.W.2d 327, | 
247 Wis. 70—Guderyon v. Wiscon¬ 
sin Tel. Co., 2 N.W.2d 242, 240 Wis. 
215—Delfosse v. New Franken Oil 
Co, 230 N.W. 31, 201 Wis. 401. 

Oar protruding' from driveway onto 
highway 

Ky.—Suter’s Adm’r v. Kentucky 
Power & Light Co., 76 S.W.2d 29, 
256 Ky. 356. 

Tailors to leave required clearance 
on highway 

Minn —Brown v. Murphy Transfer & 
Storage Co., 251 NW. 5, 190 Minn. 
81 

Pa—Venorick v. Revetta, Com PI, 
5 Fay L.J. 166, reversed on other 
grounds 33 A.2d 655, 162 Pa Super. 
455 

Tex —Ruggles v. John Deere Plow 
Co, Civ App., 146 SW.2d 456, er¬ 
ror refused. 

Wis.—(Judoi yon v. Wisconsin Tel. 

Co, 2 N.W 2d 2*12, 240 Wis. 215. 
Parkis g in “No Parking” sone 
Pa.—Brieker v. Gardner, 48 A 2d 209, 
355 Pa. 35—Brieker v Gardner, 
Com PI, 56 Dauph.Co. 384. 

Parking within certain distance from 
intersection 

Fa— Ennis v. Atkin, 47 A 2d 217, 354 
Pa. 165. 

Temporary parking on paved por¬ 
tion of highway for purposes con¬ 
nected with travel is not per se neg¬ 
ligence as a matter of law, subject 
to provisions of statute with respect 
to lights in the nighttime--Miller v 
Dougins, 5 SE.2d 799, 121 W Vu 688 

Stop for repairs 

Ark—Presley v. Sehenebeck, 110 S. 

W 2d 5, 1 94 Ark 1069. 

Iowa.—Smith v. Pust. 6 N.W 2d 315, 
232 Iowa 1194. 

Minn—Drown v. Murphy Transfer & 
Storage Co., 251 N W. 5, 190 Minn. 
81. 

Wyo.—Merback v. Blanchard. 105 P. 
2d 272, 56 Wyo 152, rehearing de¬ 
nied 109 T.2d 49. 

N.J.—Apgar v. Hoffman Const. Co., 
11 A.2d 25, 124 N.J Law 86. 

Wash.—Boyd v. Cole, 63 P.2d 931, 
189 Wash. 81. 

Disabled vehicle 

(1) In general. 

Mass.—Levcillee v. Wright, 15 NE.2d 
247, 300 Mass. 382. 

Miss.—Davidson v. Knight, 29 So 2d 
656. 

N.H.—Putnam v. Bowman, 195 A. 
865. 89 N.H. 200. 

Wis.—Schlelds v. Fredrick, 288 N.W. 
241, 232 Wis. 695—Callaway v. 

Krysen, 279 N.W. 702, 228 Wis. 
63—Bornemann v. Lusha, 266 N.W. 
789, 221 Wis. 859. 

(2) Where vehicle is so disabled 
that it la physically Impossible to 


move it, leaving it on main traveled 
portion of highway until it is reason¬ 
ably practicable to remove it, is not 
negligence as matter of law.—Barone 
v. Jones, 176 P.2d 392, 77 CalApp.2d 
656, rehearing denied and opinion 
modified on other grounds 177 P.2d 
30, 77 Cal App.2d 656—-Woods v. 

Walker, 124 P 2d 844, 51 Cal App.2d 
307—Seovllle v. Keglor, 80 P.2d 162, 
27 Cal App 2d 17, motion denied 84 P. 
2d 212, 29 Cal App 2d 66. 

(3) Whether driver was negligent 
In running out of gas, so as to make 
it impossible for him to park com¬ 
pletely off pavement, was for jury 
—Casey v. Grit sell, 36 r.2d 696, 1 Cal 
App 2d 206. 

28. Ill—Jones v. Illinois Iowa Pow¬ 
er Co, 41 N E 2d 115, 314 111 App. 
204 

Iowa—Peckinpaugh v. Engelke, 247 
NW 822. 215 Iowa 1218 
SC—Flowers v South Carolina 
State Highway Dept, 34 S E 2d 769, 
206 SC. 454 

Wash—Cunningham v Dills, 145 T. 
2d 273, 19 Wufc-h 2d 845. 

29. NH—Barlow v Verrlll, 183 A. 
857. 88 NH 25, 10 4 ALU 1126 

NY—Kin tel v. Bairvtmn’s League 
Co-op Ass’n, 34 NTS 2d 348, 178 
Mise 34 8 

Pa.- -Henderson v. Hamer, 135 A. 203, 
287 Pa 298—Don v ,T. S Ivins 
Sons, 90 Pa Super 105. 

Parking on hill or grade 
US—Biller v Mrver, CCA Wis, 33 
F.2d 440, 66 A LR 436. 

Mass—Lit os v. Sullivan, 76 N.E 2d 
557—Glaser v. St brooder, 168 N E. 
809, 269 Mass 337. 

Mirh—Baton v. Snashall, 213 N.W 
705, 238 Mich 457 

Minn—Guild v Miller, 271 N.W. 332, 
199 Minn 141 

Miss—Williams v Larkin, 147 So. 
337, 166 Miss 8.17. 

N J.—Sheridan v. Arrow Sanitary 
Laundry Co., 146 A. 191, 105 N J 
Law 608. 

Pa—Smith v. Jamison, 89 Pa.Super. 
99. 

Tenn —Whitaker v. Bandy, 4 Tenn 
App. 202. 

Tex.—Ketchum v. Gillespie, Civ App, 
145 S.W.2d 215—Long v. Metcalf, 
Clv.App., 134 S W 2d 485, error 
dismissed, judgment correct. 

Wash.—Elliott v. Seattle Chain & 
Mfg. Co., 251 P. 117, 141 Wash. 157 
Wis.—Hughes v. Rentschler Floral 
Co., 213 N.W. 626, 193 Wis. 49. 

42 C.J. p 1247 note 67 Ta]. 

Negligence la setting brakes of 

truck going downhill Jn driver’s ab¬ 
sence was for jury.—Hughes v. Rent¬ 
schler Floral Co., supra. 
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30. Eleotrio truck started by chil¬ 
dren 

Negligence of driver of electric 
truck in parking it on left side of 
street headed downhill, without turn¬ 
ing front wheels toward curb or re¬ 
moving key to prevent power from 
passing to motor, was fact issue for 
presiding justice in action for in¬ 
juries to one attempting to stop 
truck after small boys started it.— 
Hatch v. Globe Laundry Co., 171 A. 
387, 132 Me 379. 

Leaving car unlocked 
D.C —Schaff v. R. W Claxton, Inc, 
144 F.2d 532, 79 IT.S App.D.C. 207. 

31. U S —Swinger v Firman Equip¬ 
ment Corporation, C.C A.I11, 94 F. 
2d 269. 

Ala—Coshy v. Flowers, 30 So.2d 694, 
219 Ala. 227—Breeden v. Cudahy 
Packing Co., 171 So. 632, 233 Ala. 
369—Newell Contracting Co. v. 
Bcrrv. 134 So. 868. 223 Ala 111 
Ark —Blakeley & Son v. Jones, 57 S 
W 2d 1032, 186 Ark 1169—Coca 

Cola Bottling Co. v. Shipp, 297 S. 
W 856, 174 Ark 130. 

Cal—Shnver v Silva, 151 P.2d 628, 
65 Cal App 2d 753—Gammon v. 
Wales, 300 1> 988. 115 Cal App 133 
—Giimes v. Richfield Oil Co. of 
California, 289 P 245, 106 Cal App. 
416. 

Fla —Hull v. Laine, 173 So. 701, 127 
Fla 433 

Ga —Hudgins Contracting Co. v. 
Smith, 188 SE 732. 54 Ga App. 
687 

Idaho—Nelson v. Inland Motor 
Freight Co. .92 P 2d 790, 60 Idaho 
4 13 Stanger v. Hunter, 291 P. 
1060, 49 Idaho 723. 

111.—Barto v. Liberty Trucking Co., 
74 N E 2d 735, 332 Ill.App 281— 
Russell v. Consolidated Forward¬ 
ing Corp, 71 N E 2d 853, 330 111. 
App 529- MeKav v. Hannah. 51 N. 
E 2d 608, 320 III App 437—Wilson 
v Deeatur Cartage Co., 39 N.E 2d 
379, 313 111 App. 148. 

Iowa—Prewitt v. Rutherford, 30 N. 
W 2d 141, 238 Iowa 1321—Johnson 
v. Overland Transp. Co , 288 N.W. 
601, 227 Iowa 487—Schwind v. Gib¬ 
son, 260 N.W. 853, 220 Iowa 377. 
Kan—Towell v. Staley, 166 P.2d 699, 
161 Kan. 127—Harrison v. Travel¬ 
ers Mut. Casualty Co., 134 P.2d 681, 
156 Kan. 492—Berry v. Weeks, 73 
F.2d 1086, 146 Kan. 969. 

Ky.—Kentucky Transport Corpora¬ 
tion v. Simcox, 137 S.W\2d 708, 282 
Ky. 50. 

La—Ledoux v. Beyt, App. t 35 So.2d 
472. 

Me.— Estabrook v. Barton, 25 A 2d 
217, 138 Me. 272 —Nadeau v Per¬ 
kins, 193 A. 877, 135 Me. 215. 

Md.—Robert v. Wells, 184 A. 923, 
170 Md. 367. 
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question, such as taillights, 82 and the placing of | proaching vehicles. 88 

flares on the highway or otherwise warning ap- | There must be legally sufficient evidence in 


Mass.—McGaffee ▼. P. B. Mutrle 
Motor Transp., 42 N.E.2d 841, 311 
Mass. 730—Rotcfsky v. Bovo, 174 
N.E. 192, 274 Mass. 23-—Woolner v. 
Perry, 163 N.E. 750. 265 Mass. 74. 
Mich.—Russell v. Ssczawinskl, 255 
N.W. 731. 268 Mich. 112. 

Minn.—Cowperthwait v. Tadsen. 2 N. 
W.2d 429, 212 Minn. 49—Ward v. 
Bandel, 231 N.W. 244, 181 Minn. 
32—Knutson v. Farmers* Co-op. 
Creamery of Jenkins, 230 N.W. 270, 
180 Minn. 116. 

Mo.—Herrington v. Hoey, 139 S.W.2d 
477, 345 Mo. 1108—Clason v. Lenz, 
61 S.W.2d 727, 332 Mo. 1113—Davis 
v. Howell, 27 S.W.2d 13, 324 Mo. 
1227—Taylor v. Silver King Oil & 
Gas Co., App., 203 S.W.2d 147- 
Weaver v. Stephens, App., 78 S.W. 
2d 903—Jones v. Missouri Freight 
Transit Corporation, 40 S.W.2d 465, 
225 Mo.App. 1076. 

Neb.—Buresh v. George, 31 N.W.2d 
106, 149 Neb. 340—Lewis v. Rapid 
Transit Lines, 252 N.W. 804, 126 
Neb. 158—Johnson v. Mallory, 243 
N.W. 872, 123 Neb. 706. 

N.H.—MacDonald v. Appleyard, 53 
A.2d 434. 

N.J.—Shappell v. Apex Express, 37 
A.2d 849. 131 N.J Law 583—Don¬ 
ohue v. Habich, 187 A. 360, 14 N. 
J.Misc. 785—Troftz v. Kirby. 146 
A. 688. 7 N.J.Misc. 555—Ellis v. 
Robinson, 145 A 870, 7 N J Misc 
470—Bradley v. Shreve, 142 A. 642, 
6 N.J Misc. 729—Vollinger v. 
Schwarz & Son. 137 A. 646, 5 N.J. 
Misc. 588—Shallcross v. Isbell 
Porter Co., 132 A. 507, 4 N.J.Misc. 
328. 

N.Y.—Dobbins v. Mumblow, 12 N.Y S. 
2d 859, 257 App.Div. 1017—Van 

Buren v. Schreiber, 5 N Y S 2d 624, 
264 App Div. 921—Hager v. Paddle- 
ford. 299 N.Y.S. 722, 262 App Div. 
819, affirmed 16 NE.2d 672. 278 N. 
Y. 515—Stepp v. Tyne-Willcy, 292 
N.Y.S. 677, 249 App.Div. 892. 
N.C.—Pago v. McLamb, 3 S.E.2d 275, 
215 N.C. 789. 

Okl —Spicers, Inc., v. Rudd, 188 P. 
2d 692—Allen v. Cubbison, 3 P.2d 
677, 150 Okl. 116—Ross v. Gearin. 
291 P. 534, 145 Okl. 66. 

Or.—Hickerson v. Jossey, 282 P. 768, 
131 Or. 612, rehearing denied 283 
P. 1119, 131 Or. 612. 

Pa.—Wolfe v. Beardsley, 53 A.2d 92, 
357 Pa. 1—Kerr v. Hofer, 32 A 2d 
402, 347 Pa. 356—Gaber v. Wein¬ 
berg, 188 A. 187, 324 Pa. 385. 

S.C.—Jones v. American Fidelity & 
C&s. Co., 43 S.E.2d 355, 210 S.C. 
470. 

Tenn.—Patterson v, Kirkpatrick, 11 
Tenn.App. 162. 

Tex.—Parker v. Jakovich, Civ.App., 
115 S.W.2d 790, srror dismissed— 


Swiff v. Michaelis. Civ.App., HO 
S.W.2d 933, error dismissed. 

Vt.—Johnson v. Cone, 28 A.2d 384, 
112 Vt. 459. 

Wash.—Todd v. Alexander, 294 P. 
545. 160 Wash. 3—Pozar v. Blank¬ 
enship, 282 P. 52, 154 Wash. 261. 
Wyo.—Jackson v. W. A. Norris, Inc., 
93 P.2d 498, 54 Wyo. 403—Hester 
v. Coliseum Motor Co., 285 P. 781, 
41 Wyo. 345. 

42 C J p 1247 note 67 [b]. 

Parking unlighted truck on curve 

N.C—McGee v. Warren, 153 S E. 162, 
198 N.C. 672. 

Testimony that vehicle had no 
lights was not merely negative, but 
sufficient to take to jury question 
whether rear light was lit, as de¬ 
fendant’s witnesses testified —Hirth 
v. Marano, 170 A. 438, 112 Pa Super. 
187. 

Collision with remains of burned bus 

N.J.—Lewis v. M. & V. Motor Co, 
146 A. 689. 7 N.J Misc. 638. affirmed 
150 A 919, 106 N J Law 572 
Absenoe of clearance lights on truck 
Neb—LaFIeur v. Foesch, 252 NW 
9(12, 126 Neb. ‘263 

Wis.—Bielke v. Knaack, 242 NW. 
176, 207 Wis. 490. 

Lights bUnding driver of other ve- | 
hide 

Cal—Kline v. Barkett, 158 F.2d 51. 
68 Cal App.2d 765. 

Vt.—Hunter v. Preston, 166 A. 17, 
105 Vt 327. 

WVa—Flinn v. Henthorne, 173 S E. 
882, 114 W.Va. 807. 

32. U.S.—Miller v. Advance Transp 
Co., C.C.A Ill , 126 F.2d 442. cer¬ 
tiorari denied Advance Transp Co 
v. Miller, 63 S.Ct 32, 317 US. 641. 
87 LEd 516—Central Surety & In¬ 
surance Corporation v. Murphy, C 
C.AKan., 103 F 2d 117—Imperial 
Tobacco Co, Limited, of Greut 
Britain and Ireland v. Lambe, CC 
A.N.C., 77 F 2d 90. 

Ark.—Floyd v. Johnston, 100 S.W.2d 
975, 193 Ark 518. 

Cal.—Carswell v. Pacific Greyhound 
Lines, 46 P.2d 297, 7 Cal App.2d 
466—Jessen v. Angelus Furniture 
& Mfg. Co., 42 P.2d 1063, 6 Cal. 
App.2d 477—Pattee v. King, 24 P. 
2d 564, 133 Cal.App. 601—Silvey v. 
Harm, 8 P.2d 570, 120 Cal.App. 561 
—Gonzalez v. Nichols, 294 P. 758, 
110 Cal App. 738—Burke v. Dilling¬ 
ham, 268 P. 627, 84 Cal.App. 736. 
Conn.—Caviote v. Shea, 165 A. 788, 
116 Conn. 569. 

Ga.—Burnsed v. Spivey, 184 S.E. 410, 
52 Ga.App. 646. 

Ill.—Meng v. Lucash, 69 N.E.2d 367, 
329 Ill.App. 512—Russell v. Con¬ 
solidated Forwarding Corp., 62 N. 
E.2d 44, 327 Ill.App. 204—Johnson 
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v. Mueller, 41 N.E.2d 125, 314 Ill. 
App. 204—Carroll v. Krause, 15 N» 
E.2d 323, 295 Ill.App. 552—Barn¬ 
stable v. Calandro, 270 Ill.App. 57. 
Iowa.—Kimmel v. Mitchell, 249 N.W. 
151, 216 Iowa 366—Jeck v. Mc- 
Dougall Const. Co., 246 N.W. 595, 
216 Iowa 516. 

Md.—Robert v. Wells, 184 A. 923, 

170 Md. 367—Miles v. Webb, 159 A. 
782, 162 Md. 269. 

Mass.—Bresnahan v. Proman, 43 N. 
E.2d 336, 312 Mass. 97—Price v. 
Pearson, 16 N.E.2d 855, 301 Mass. 
260—Ouillette v. Sheerin. 9 N E 2d 
713, 297 Mass. 536—Jacobs v. Mo- 
niz, 192 NE. 515, 288 Mass. 102. 
Mich—Park v. Gaudio. 281 N.W. 565, 
286 Mich. 133—Camp v. Wilson. 241 
N.W. 844. 258 Mieh 38—Lett v. 
Summerfleld & Hecht, 214 N.W. 
939. 239 Mich. 699. 

Minn.—Szyperskl v. Swift & Co., 
269 N.W. 401, 198 Minn. 154—Mar¬ 
tin v. Tracy, 246 N.W. 6. 187 Minn. 
529—Olson v. Purity Baking Co., 
242 N.W 283, 185 Minn. 571. 

Miss—Solomon v. Continental Bak¬ 
ing Co. 160 So. 732. 172 Miss 388. 
Mo —Davis v. F. M. Stamper Co., 
118 SW.2d 765, 347 Mo. 761—Mc- 
Grory v. Thurnau, App, 84 SW.2d 
147—Junk v. Tucker Transp. Co, 
App, 52 S W 2d 570 
Neb—LaFIeur v. Poesch, 252 N.W. 
902, 126 Neb 263. 

Nil—LafUmme v. Lewis, 192 A. 851, 
89 N H 69 

NY—Rutledge v. City of New York, 
10 N Y H 2d 417, 256 App Div. 515. 
NC —Leonard v Tatum & Dalton 
Transfer Co. 12 S E.2d 729, 218 N. 
C. 667—Lambert v. Caronna, 175 S. 
E 303, 206 N.C 616 
Pa—Kline v. Moyer, 191 A. 43, 325 
Pn 357. Ill ALR. 406—Hirth v. 
Marano, 170 A. 438, 112 Pa Super. 
187. 

Vt.—Hunter v. Preston, 166 A. 17, 
105 Vt. 327. 

Va—Barry v. Tyler, 199 S E. 496, 

171 Va 381. 

Wash—Green v. Floe, 183 P 2d 771, 
28 Wash.2d 620—Pozar v. Blank¬ 
enship, 282 P. 52, 154 Wash. 261. 
Wis —Walker v. Kroger Grocery & 
Baking Co , 252 N.W. 721. 214 Wis. 
519, 92 ALR 680. 

42 C J. p 1247 note 67 [c]. 

33. U.S.—Miller v. Advance Transp. 
Co., C.C.A.I11., 126 F.2d 442, cer¬ 
tiorari denied Advance Transp. Co. 
v. Miller, G3 S.Ct. 32, 317 U.S 641. 
87 L.Ed. 516—Swinger v. Firman 
Equipment Corporation, C.C.A.I11., 
94 F.2d 269—Bos v. Richards, C. 
C.A.I11., 71 F.2d 262. 

Cal.—Ouchida v. Potter, App., 192 P. 
2d 493—Anderson v. Pacific Tank 
Lines, 126 P.2d 153. 52 Cal App.2d 
244—Calllson v. Dondero, 124 P.2d 
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the case tending to show that defendant was neg¬ 
ligent in parking his motor vehicle or leaving it 
unattended in order to take the issue to the jury, 
and in various cases the evidence has been held 
insufficient to warrant or require submission of 
defendant’s negligence or of some question inci¬ 
dental thereto. 34 Where the facts are undisputed, 
on a motion by defendant for a directed verdict, 
it is for the court to decide whether or not a 
reasonable mind might conclude that defendant 
acted as a prudent person would have done un¬ 
der the circumstances. 35 The parking of a mo¬ 
tor truck within a safety zone for the purpose of 
being loaded is not negligence as a matter of law. 35 

e. Conduct Generally in Particular Situations 

(1) In general; acts in emergencies 

(2) Driving on wrong side of road 


(3) Passing vehicles 

(4) Crossing intersections 

(5) Towing and being towed 

(6) Colliding with vehicle parked or at 

rest 

(1) In General; Acts in Emergencies 

Where the evidence la conflicting, the question wheth¬ 
er the defendant’s conduct in particular situations consti¬ 
tuted negligence is one of fact. 

Defendant’s liability where the negligence charg¬ 
ed in the operation of a motor vehicle concerns 
■his general conduct in particular situations is a 
question of fact wherever the evidence is conflict¬ 
ing or different inferences may be reasonably 
drawn therefrom. 37 The evidence must be legally 
sufficient to justify submission to the jury of de¬ 
fendant’s negligence or of some question incidental 
thereto. 38 Where the evidence as to defendant's 


852, 51 Cal App.2d 403—Fratrs v. 
Ghirardi, 120 P 2d 82. 48 Cal App 
2d 696—Petersen v. Lang Transp 
Co., 90 P.2d 94. 32 Cal App 2d 462— 
Silvey v. Harm, 8 P.2d 670, 120 Cal. 
App 561. 

Ill —Quirk v. Schramm, 77 N E 2d 
417, 333 Ill.App. 293—McKay v. 
Hannah, 51 N.E.2d 608, 320 111 
App. 437. 

Iowa.—Knaus Truck Lines v. Com¬ 
mercial Freight Lines, 29 N.W.2d 
204, 238 Iowa 1356—Johnson v 

Overland Transp. Co.. 288 N.W. 601, 
227 Iowa 487. 

Kan.—Harrison v. Travelers Mut 
Casualty Co., 134 F.2d 681, 166 Kan. 
492. 

La.—Ledoux v. Beyt, App, 35 So.2d 
472 

Mich—Russell v. Szezawinski, 255 N. 

W. 731, 268 Mich. 112. 

Minn—Olson v. Neubauer, 300 N W. 
613, 211 Minn 218—Two v \’«>rih- 
land Greyhound Lines, 275 N W. 
846, 201 Minn. 234—Johnson v. 

Sunshine Creamery Cc», 274 N W. 
404, 200 Minn. 428—Brown v Mur¬ 
phy Transfer & Storage Co, 251 
N W. 5, 190 Minn. 81. 

Neb.—Grantham v. Watson Bros 
Transp. Co., 6 N.W.2d 372, 142 Neb 
362, rehearing denied 9 N.W.2d 157, 
142 Neb. 3*62—Gleason v. Baack, 
289 N.W. 349. 137 Neb. 272. 

NH.—MacDonald v. Appleyard, 53 
A.2d 434. 

N J.—Niles v. Phillips Express Co., 
193 A. 183, 118 N.J.Law 455. 

Pa.—Harkins v. Somerset Bus Co., 
162 A. 163, 308 Pa. 109—Boor v. 
Schrefber, 33 A.2d 648. 152 Pa.Su- 
per. 468—Emrlck v. Phillips, 4 A. 
2d 238. 134 Pa.Super. 45. 

S.C.—Ayers v. Atlantic Greyhound 
Corp., 37 S.E.2d 737, 208 S.C. 267. 
Tex.—Bailey v. Walker, Civ.App., 163 
S.W.2d 864, error refused. 


Wis.—Knauf v. Diamond Curtuge 
Co. 275 N.W. 903, 226 Wis. 111. 

Use of flashlights 

Iowa.—Johnson v. Overland Transp 
Co, 288 NW. 601, 227 Iowa 487. 
Va—Body, Fender & Brake Corpora¬ 
tion v. Matter, 200 S E. 589, 172 Va 
26. 

Negligence in parking truck to re¬ 
pair lights on trailer without warn¬ 
ing oilier travelers was for jury, 
where automobile following truck 
skidded into path of approaching au¬ 
tomobile.—Reed v. Ogden, 233 N.W. 
315, 252 Mieh 362. 

Whether refleotor device on rear of 
truck parked on highway at night 
was properly adiusted and operuled 
so as not to render truck owner neg¬ 
ligent because electric tail-light was 
not burning was for jury.—Brothers 
v. Berg, 254 N.W 384, 214 Wis. 661. 

34. Colo.—Denver - Los Angeles 
Trucking Co v Ward, 164 P.2d 
730, 114 Colo 318 

Ky—Basham’s Adm’x v. Witt, 159 S. 

W.2d 990, 289 Ky. 639. 

Mass.—Litos v. Sullivan, 76 N.E 2d 
557. 

Mo—Snyder v. Murray, 17 SAV.2d 
639, 223 Mo.App. 671, followed in 
17 S W.2d 646. 

N.H.—MacDonald v. Appleyard, 63 
A 2d 434. 

N.Y.—Nezbeda v. Tort of New York 
Authority, 39 N.Y.S 2d 848, 265 App. 
Div. 104 8, affirmed 54 N.E.2d 386, 
292 N.Y. 548—Zcrberini v. M. & M 
Transp. Co., 71 N.Y.S.2d 803. 

N.C.—Hammett v. Miller, 40 S.E.2d 
480, 227 N.C. 10. 

Ohio.—Town ley v. Union Fork & Hoe 
Co., 22 N.E.2d 211, 60 Ohio App. 
544, appeal dismissed 19 N.E.2d 511. 
135 Ohio St. 96. 

Or.—Frame v. Arrow Towing Service, 
64 P.2d 1312, 156 Or. 622. 
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Pa—Valley Motor Transit Co, v. Al¬ 
lison, 33 A.2d 485, 153 Pa.Super. 
221—Corter v Hanna, Com.PI, 32 
Del Co 13—Marlin v. Diskin, Com. 
PI , 38 Lack Jur. 212. 

R.I—Kelly v. Davis, 136 A. 602, 48 
RI. 91. 

SC—Hunsucker v. State Highway 
Department, 189 S E. 652, 182 S.C. 
441 

Vt —Jones v. Gay’s Express, 6 A.2d 
121, 110 Vt. 631. 

Wash—Newton v. Pacific Highway 
Transport Co, 139 l*.2d 725, 48 

Wash 2d 507—Knight v. Trogdon 
Truck Co , 71 P.2d 1003, 191 Wash. 
616 

Tailure to place flares or guards 

Ark- Riley v Motor Express, 102 
S W 2d 850, 193 Ark. 780. 

Colo.—Denvcr-Los Angeles Trucking 
Co v. Ward, 164 P.2d 730, 114 Colo. 
348. 

Mich—Lindenfeld v. Michigan Inter¬ 
state Truck Co., 265 N.W. 601, 274 
Mich. 681 

Negligence in failing to plaoe warn¬ 
ings near service car and bus which 
hud skidded from pavement was in¬ 
sufficient for jury. — Snyder v. Mur¬ 
ray, 17 S W 2d 639, 223 Mo.App. 671, 
followed in 17 S.W.2d 646. 

35. Cal —James v. White Truck & 
Transfer Co., 36 P.2d 401, 1 Cal. 
App 2d 37. 

36. Ky.—Louisville Taxicab & 

Transfer Co. v. Reno, 35 S.W.2d 
902, 237 Ky. 452. 

37. Ill —Sheridan v. Fullerton, 18 N. 
K 2d 741, 298 Ill.App. 622. 

Mo.—Wilson v. Spuhler, App., 20 S. 
W.2d 556. 

42 C.J. p 1248 note 70. 

38. Svideaoe held insufficient for Ju¬ 
ry 

U S.—Mikolajczyk v. Allcutt, C.C.A. 
Pa., 102 F.2d 82. 
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conduct is not contradicted and only a single in¬ 
ference as to whether or not it constituted negli¬ 
gence can reasonably 'be made therefrom, the case 
is not a proper one to be submitted to the jury . 39 

Where a collision occurs on a highway, the neg¬ 
ligence of defendant ordinarily is a question for 
the jury, or for the trial court in actions tried 
without a jury . 40 A motorist is not to be held 
negligent as a matter of law when his only fault 
is the failure to avoid a collision under conditions 
that may not be reasonably anticipated . 41 

In cases involving collisions between leading 
and following vehicles, the questions as to what 
due care required and whether under the circum¬ 
stances due care was exercised are for the jury 


except when reasonable minds may not differ . 42 
On conflicting evidence or where different infer¬ 
ences reasonably may be drawn from the evidence, 
it is for the jury, or for the trial court in actions 
tried without a jury, to determine whether the 
operator of a leading vehicle was negligent in caus¬ 
ing injury to the driver of a following vehicle 43 
or to the driver of a vehicle approaching from the 
opposite direction . 44 

Acts in emergencies. Where the evidence is 
conflicting or different inferences reasonably may 
be drawn from the evidence, it is for the jury, 
or for the trial court in actions tried without a 
jury, to determine whether defendant was con¬ 
fronted with an emergency , 45 the nature and ex- 


39. Md.—Brotman v. McNamara, 29 
A.2d 264. 181 Md. 224. 

42 C.J. p 1248 note 72. 

40. Cal—Himes v. Daniel. 15 P.2d 
791, 127 Cal.App 327— OflVrdahl v 
Motor Transit Co., 252 I\ 773, 80 
Cal App. 6-67. 

Ill.—Elston Fuel Corporation v. Dia¬ 
mond Coal Co., 31 NE.2d 427. 308 
Ill App. 325. 

Mass—Brightmsn v. Blanchette. 30 
N E 2d 864, 307 Mass. 584—Beebe v 
Randall, 23 N.E.2d 142, 304 Mass. 
207—White v. Cal cut t, 168 N.E. 
815, 269 Mass. 252. 

Minn.—Carlson v. Peterson, 284 N.W. 
847, 205 Minn. 20. 

S.C—Cox v. McGraham, 45 S E.2d 
595. 211 S.C. 378. 

Tex.—O. K. Theater Corporation v 
Rehmeyer, Civ.App., 116 S.W.2d 
985, error dismissed. 

Plaintiff backing* into street from 
driveway 

N.H.—Spear v. Penna, 27 A.2d 92, 92 
Nil 190 

N.J.—Smith v. Montclair Brown & 
White Cab Co., 139 A. 904. 6 N.J, 
Misc 57. 

R.I.—Harding v. Pierce. 13 A.2d 276, 
64 R.I. 490. 

Disputed testimony aa to position! 
on highway of moving vehicles at 

time of collision and opportunity of 
drivers to see each other should gen¬ 
erally be left to jury.—Peters v. 
Wurzburg, 255 N.W. 316, 267 Mich. 
46. 

41. Pa.—Hoffman v. Herman, 163 A. 
452, 107 Pa.Super. 92. 

42. U.S.—Cardcll v. Tennessee Elec¬ 
tric Power Co., C.C.A.Ga, 79 F.2d 
934. 

Okl.—Union Transp. Co. v. Lamb, 123 
F.2d 660, 190 Okl. 327. 

Pa.—Sabatelli v. Scull, Com.Pl., 29 
Del.Co. 456. 

Questions of law or fact: 

Contributory negligence see Infra 
| 627. 


Negligence: 

In running down horse-drawn ve¬ 
hicles see infra subdivision f 
(6) (b) of this section 
Of operator of following vehicle 
in 

Passing or attempting to pass 
see infra subdivision e (3) 
(a) of this section. 

Running down leading vehicle 
see supra subdivision d (3) 
of this section 

Whether automobile trailed anoth¬ 
er so closely as to constitute negli¬ 
gence depends on circumstances, and 
is usually for Jury, or trial judge sit¬ 
ting without Jury—Adams v Mor¬ 
gan, La.App., 173 So. 540, rehearing 
denied 174 So 157. 

Distance between vehicles 

It is not negligence as matter of 
law for automobile driver to follow 
another automobile within thirty-five 
to forty-eight feet—Starr v Rossln, 
23 N.E 2d 740, 302 lll.App. 325. 

43. Iowa—Oookln v. Guy W. Baker 
& Ron, 276 N.W. 418, 224 Iowa 967. 
Ky—Hoag land v. Dolan, 81 S.W.2d 
869, 259 Ky. 1. 

Ohio.—Reeves v. Joe O Frank Co., 62 
N.E.2d 886, 7*6 Ohio App. 1. 

Tenn.—Chattanooga Ice Delivery Co. 
v. George F. Burnett Co, 147 S.W. 
2d 750, 24 Tenn App. 535. 
Negligence of operator of leading ve¬ 
hicle in turning or stopping see su¬ 
pra subdivision d (5) of this sec¬ 
tion. 

Deeding vehlole suddenly reducing 
speed 

U S.—Dixie Motor Coach Corpora¬ 
tion v. Lane, C.C.A.Tex., 116 F.2d 
264. 

Deading vehicle preventing passage 
of following vehicle 

U.S.—Warlich v. Miller, C.C.A.ra., 
141 F.2d 168. 

N.C.—Murphy v. Asheville-Knoxville 
Coach Co., 156 S.E. 550, 200 N.C. 
92. 


Censing collision with oncoming ve¬ 
hlole 

Cal —Scaletta v. Silva, 126 P.2d 898, 
52 Cal App.2d 730 

Ohio—Judt v. Reinhardt Transfer 
Co., 17 Ohio Supp. 105 
Where plaintiff's automobile passed 
defendant's truck, and collision fol¬ 
lowed soon after, and issue was 
raised as to whether truck ran into 
automobile or automobile into truek, 
directed verdict for defendant was 
not proper.—lleringer v Underwood 
Typewriter Co. 131 A. 322, 103 Conn. 
675. 

Evidence held insufficient for Jnry 

Wis—Swinkels v. Wisconsin Michi¬ 
gan Power Co., 267 N.W. 1, 227 
Wis. 28ft 

Directed verdict for defendant held 
proper 

Ark - Ward v. Haralson, 120 S W 2d 
322, 196 Ark 785. 

Md—Brotman v. McNamara, 29 A. 
2d 264, 181 Md 224 

44. Cal —Day v General Petroleum 
Corporation, 89 I\2d 718, 32 Cal. 
App.2d 220. 

45. U.S—Meissner v. Papas, C.C.A. 
Wis., 124 F 2d 720. 

Cal.—Do Ponce v. System Freight 
Service, 152 P.2d 234, 66 Cal.App 2d 
296—Coughman v. Harman, 26 P. 
2d 851, 135 Cal.App. 49—Musante 
v. Guerrini, 13 P.2d 965, 125 Cal. 
App. 556—Miller v. Geary, 298 P. 
843, 113 Cal.App. 573—Marshall v. 
Golden State Milk Products Co, 
297 P. 109, 113 Cal.App. 43. 

Conn.—Oginskas v. Fredsal, 143 A. 
888, 108 Conn. 505. 

Ga.—Economy Gas & Appliance Co. 
v. Kinslow, 39 RE.2d 899, 74 Ga. 
App. 418. 

Ill.—Rhoden v. Peoria Creamery Co., 
278 lll.App. 452." 

Iowa.—Edwards v. Perley, 274 N.W. 
910, 223 Iowa 1119—Jeck v. Mc- 
Dougall Const. Co., 246 N.W. 695, 
216 Iowa 516. 

Ky.—Moreland’s Adm'r ▼. Stone, 166 
S.W.24 998, 299 Ky. S21. 
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tent of the emergency, 4 * whether the emergency 
was created by defendant , 47 and whether defendant 
conducted himself in the emergency as an ordinari¬ 
ly prudent person in like circumstances might have 
done . 48 Where the evidence is undisputed and but 
one inference reasonably may be drawn therefrom, 
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it is a question of law whether there was an emer¬ 
gency which would excuse defendant from liabil¬ 
ity 49 and whether in such emergency defendant 
acted as a reasonably prudent person would have 
acted under the circumstances . 60 


Minn.—Zlckrick v. Strathern, 1 N. 
W.2d 134, 211 Minn 329—Oxbor- 
ough v. Murphy Transfer & Stor¬ 
age Co, 260 N.W. 306, 194 Minn. 
336. 

Mo.—Sparks v. Auslander, 182 S.W. 

2d 167, 353 Mo. 177. 

Neb.—Whitney v. Penrod, 32 N.W. 

2d 131. 149 Neb. 636. 

N.H—Bennett v. Bennett, 31 A.2d 
374, 92 Nil. 379. 

N.J— Dohrnw v. Hertz, 16 A 2d 749, 
125 N.J.Law 347. 

N.C —Smith v. Carolina Coach Co.. 

199 S.E. 90. 214 N.C. 314. 

Pa—Arble v. Murray. 68 A.2d 143, 
359 Pa 12—Goldscheiter v. Heil¬ 
man Co , 89 Pittsb Leg J 89. 

HI.-Pizza v. O’Malley, 195 A. 342. 
59 R I. 298—Garabedian v. Dizjin, 
191 A 257, 58 HI. 74. 

Tenn —Getz v. Weiss, 160 S W.2d 
438, 25 Tcnn.App. 520—Stanford v. 
Holloway, 157 S W 2d 864, 25 Tenn 
App. 379—Hatcher v Cantrell, 65 
S.W.2d 247, 16 Tenn.App. 544—Noh- 
soy & Schwab v. Slover, 14 Tenn. 
App. 42—Cullom V. Glasgow, 3 
To nil App 443 

Va—Saunders v. Hall, 11 SE.2d 592, 
176 Va. 526 

Wis—13 as lie v. City of Milwaukee, 
26 NW.2d 168. 250 Wis. 35— Pier- 
ner v. Mann, 25 N W 2d 83. 249 Wis. 
469—Schnrlne v. Huebsch, 234 N. 
W 358, 203 Wis 261 
Acts in emergency as ground for lia¬ 
bility in general see supra § 257. 
Defendant grabbing- steering wheel 
of automobile 

N.C —Jernigan v. Jernigan, 175 S.E 
713, 207 N.C 851. 

Tex.—Hooks v. Orton, Civ.App., 30 
S.W.2d 681. 

Whether blowout in rear tire creat¬ 
ed emergency so as to relieve driver 
of responsibility for subsequent acts 
resulting in injury to guest, was for 
jury—Bankers Indemnity Co. v. 
Leake, C.C.A.La., 84 F.2d 191. 

46b Iowa.—Luppes v. Harrison, 32 N. 
W.2d 809. 

47. Conn.—Gross v. Rubbo, 63 A.2d 
653, 133 Conn. 639. 

Minn.—Zlckrick v. Strathern, 1 N. 

W.2d 134, 211 Minn. 329. 

N.J.—Dobrow v. Hertz, 16 A 2d 749, 
125 N.J.Law 347. 

R. I.—Pizza v. O’Malley, 195 A. 842, 
59 R.I. 298. 

S. C.—Southern v. Cudahy Packing 
Co.. 159 S.E. 32, 160 S.C. 496. 

Tenn.—Stanford v. Holloway, 157 S. 
W.2d 864, 25 Tenn.App. 379—John¬ 
son v. Maury County Trust Co., 15 


Tenn.App. 32*6—Nohsey & Schwab 
v. Slover, 14 Tenn App 42. 

Va.—Saunders v. Hall, 11 S.E.2d 592, 
176 Va 526 

Wash.—BaltufC v Bowen, 162 P.2d 
829, 23 Wash 2d 886—American 

Products Co. v. Villwock, 109 P.2d 
570, 7 Wash 2d 246, 132 A.L.R. 
1010 

Wis—Pierner v Mann, 25 NW.2d 
83, 249 Wis 469—Haskins v Then- 
ell, 286 N.W 555, 232 Wis. 97. 

Ordinarily jury question 

Ta—Kins v. Deere, 58 A 2d 335, 359 
Pa. 106—Casey v. Siciliano, 165 A. 
1, 310 l*a. 238. 

48, U.S—Rrlncgar v. Green, CCA. 
Iowa, 117 F 2d 316—Palmer v. 
Morcn, DC.Pa, 44 F Supp 704 
Ala —Conner v. Foregger. 7 So 2d 
856, 242 Ala 275- Green v. City of 
Birmingham, 4 So 2d 394, 241 Ala 
684—Streetman v. Bowdon, 194 So. 
831, 239 Ala 359 

Anz—Cox v. Enloe, 70 r 2d 331, 50 
Anz 201. 

Cal—Gamalia v Badillo, 128 P 2d 
184, 53 Cal App 2d 375—Gambrel v 
Duensing, 16 P.2d 284, 127 Cal.App. 
593. 

Conn.—Caplan v. Arndt, 196 A. 631, 
123 Conn. 585, 119 A L R 1037. 

Ga.—Economy Gas & Appliance Co. 
v. Kinslow, 39 S E 2d 899, 74 Gn. 
App 418. 

Ill.—Goldberg v. Capitol Freight 
Lines, 47 NE.2d 67, 382 Ill. 283— 
Roady v. Rhodes, 61 N E 2d 584, 
326 Ill. App 4 9—Rzeszewski v 

Barth. 58 N E 2d 269, 324 111 App 
345—Vernon v Small, 9 N E 2d 440, 
291 Ill App. 613—Ilicks v. Swift & 
Co., 1 N.E.2d 918, 285 Ill.App 1 
Ky—Moreland's Adm’r v Stone, 1*66 
S.W.2d 998, 292 Ky. 521— RoSe v. 
Edmonds, 111 S.W.2d 427, 271 Ky. 
36. 

Me.—Gravel v. Le Blanc, 162 A. 789, 
131 Me. 325—Coombs v. Mnrkley, 
143 A 261, 127 Me. 335. 

Md.—Consolidated Gas, Electric 
Light & Power Co. of Baltimore v. 
O'Neill. 200 A. 359, 175 Md 47 
Mich.—Wiles v. New York Cent. R 
Co., 19 N.W.2d 90, 311 Mich. 510 
Minn.—Zlckrick v. Strathern. 1 N W. 
2d 134, 211 Minn. 329—Schweikert 
v. Peters Sausage Co., 289 N.W. 
828, 206 Minn. 596. 

Mo—Padgett v. Missouri Motor Dis¬ 
tributing Corporation, 177 S.W.2d 
490. 

Neb.—Spaulding v. Howard, 27 N.W. 
2d 832, 148 Neb. 496—Anderson v. 
Lee, 264 N.W. 666, 130 Neb. 258. I 
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N.H.—Sullivan v. Sullivan, 18 A.2d 
828. 91 N.H. 341. 

N.J —Ilobrow v. Hertz, 15 A.2d 749, 
125 N J Law 347. 

N.C.—Woods v. Freeman, 195 S.E. 
812, 213 NC. 314. 

Ohio.—Sat ter th waite v. Morgan, 48 
N.E 2d 653, 141 Ohio St. 447- 

Woodward v. Gray, 29 Ohio N P.,N. 
S. 141, affirmed 188 N.E. 304, 46 
Ohio App 177. 

Or—Goebel v. Vaught, 269 P. 491, 126 
Or. 332—Hansen v. Bedell Co., 268 
P. 1020, 126 Or. 155. 

Pa.—Schiele v. Motor Freight Ex¬ 
press, 36 A.2d 467, 348 Pa. 525, 
followed in Farsons v. Motor 
Freight Express, 36 A.2d 470, 348 
Pa. 530—Korenkiewicz v. York 
Motor Express Co, 10 A 2d 864, 
138 Pa Super 210—Smith v. Gross, 
173 A. 478, 113 Pa.Super. 568. 

RI.—Pizza v. O’Malley, 195 A. 342, 
59 R I. 298—Garabedian v. Dizjin, 
191 A 257, 58 R I. 71. 

Term — Stanford v. Holloway, 157 S. 
W 2d 864, 25 Tenn.App. 379. 

Utah—Graham v. Johnson, 172 P.2d 
665. 109 Utah 365 

Va—Dixon v. Einstein, 198 S.E 881, 
171 Va. 205—Lavensteln v. Malle, 
132 S.E 844, 116 Va 789. 

Wash —Henry v Larsen, 143 P.2d 
841, 19 Wa.sh.2d 690—American 

Products Co v Villwock, 109 P 2d 
570, 7 Wash 2d 246, 132 A.L.R. 

1010. 

Wis—Pierner v. Mann, 25 N W.2d 83, 
249 Wis 469—limn v. Huber, 252 
NW 692. 214 Wis. 230—Watkins 
v Watkins, 245 NW. 695. 210 Wis. 
606—Abraham v. Clark, 232 N W. 
865, 202 Wis. 451—Loohr v. Crock¬ 
er, 211 N.W 299, 191 Wis. 422, fol¬ 
lowed in 211 N.W. 302, 191 Wis. 
429, 430 

Ordinarily jury question 

N.Y.—McMillan v. Van Epps, 40 N. 
Y.S 2d 162, 179 Misc. 861, reversed 
on other grounds 44 N.Y.S.2d 104, 
266 App.Div. 903. 

N.C —Bullock v. Williams, 193 S E. 
170, 212 N.C 113. 

49. Iowa.—Fraser v. Brannlgan, 293 
NW. 50, 228 Iowa 572 

Miss—Vann v. Tankersly, 145 So. 
612, 164 Miss. 748. 

50. Ind—Gamble v. Lewis, App., 78 
N.E 2d 878. 

N.Y—McMillan v. Van Epps, 40 N. 
Y.S 2d 162, 179 Misc. 851, reversed 
on other grounds 44 N.Y.S.2d 104, 
2*66 App.Div. 903. 

N.C.—O’Kelly v. Barbee, 25 S.E.2d 
750, 223 N.C. 282—Patterson v. 

Ritchie, 164 S.E. 117, 202 N.C. 725. 
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(2) Driving on Wrong Side of Road 

The negligence of the defendant In driving on the 
wrong aide of the road ordinarily la a question for the 
Jury. 

The driving of a motor vehicle on the wrong 
side of the road, or to the left of center of the 
highway, is not, of itself negligence as a matter 
of law; 51 but whether such an operation con¬ 
stitutes negligence usually presents a question of 
fact for the jury, or for the trial court in ac¬ 
tions tried without a jury, in connection with 
other pertinent facts in evidence. 63 Testimony 
showing that a driver failed to keep to the right 
of the center of a highway as required by the rules 
of the road is sufficient evidence to warrant the 
court in submitting the case to the jury on the 
question of the driver's negligence. 53 On conflict¬ 
ing evidence or where different inferences reason¬ 
ably may be drawn from the evidence, it is for 
the jury or trial court to determine whether de¬ 
fendant was driving on the wrong side of the 
road 54 or which of two motor vehicles was being 
operated on the wrong side of the road. 55 


The evidence must be legally sufficient to justify 
submission to the jury of defendant's negligence 
in driving on the wrong side of the road 5 ® or of 
some question incidental thereto. 5 * 

(3) Passing Vehicles 

(a) Going in same direction 

(b) Going in opposite directions 

(a) Going in Same Direction 

On conflicting evidence or where different Inferences 
may reasonably be drawn from the evidence, It is for the 
Jury to determine whether the defendant was negligent in 
passing or attempting to pass another motor vehicle 
going in the same direction. 

Where evidence is legally sufficient and is con¬ 
flicting or different inferences of fact may be rea¬ 
sonably drawn therefrom, it is for the jury, or the 
trial court in actions tried without a jury, to de¬ 
termine whether defendant in passing or attempt¬ 
ing to pass another motor vehicle going in the same 
direction was guilty of negligence. 58 On such 
evidence it is for the jury or trial court to de- 


Wash.—Murray v. Banning. 134 P.2d 
715, 17 Wash. 2d 1. 

51. Cal—Mathers v. Riverside 
County. 141 P.2d 419. 22 Cal 2d 781 

Ohio.—Collins v. McClure, App, 49 
N.E.2d 3 81, afllrmed 56 N E 2d 171. 
143 Ohio St. 669. 

R.I.—Williams v. Carpentier. 9 A.2d 
275, 63 RI. 469. 

Utah—Thompson v. Civil Service 
Commission of Provo City, 134 P. 
2d 188, 103 Utah 162. 

Va.—Howe v. Jones, 174 S.E. 764, 162 
Va. 442. 

Position of motor vehicle on road 
generally see supra §9 274-283. 

52. Ala—Smith v. Tripp. 20 So.2d 
870, 246 Ala. 421. 

Ark.—Riceland Petroleum Co. v. 
Moore, 12 S.W.2d 415, 178 Ark 
599. 

Cal.—Musgrove v. Zobrlst, 187 P.2d 
782, 83 Cal.App.2d 101—Greenwood 
v. Summers, 149 P.2d 35, 64 Cal. 
App.2d 516—McLellan v. Cocola, 24 
P.2d 200, 133 Cal.App. 9. 

Conn.—Warren v. City of Bridgeport, 
28 A.2d 1, 129 Conn. 355. 

Ind.—Lorber v. People’s Motor Coach 
Co., 164 N.E. 859, 89 ind.App. 139, 
concurring opinion 172 N.E. 526, 89 
Ind.App. 139. 

Mass.—Jackson v. Anthony, 185 N. 
E. 389, 282 Mass. 540. 

Mo.—Herbs v. Machetascheck, App., 
49 S.W.2d 240. 

Ohio.—Satterthwaite v. Morgan, 48 
N.E.2d 653, 141 Ohio St. 447. 

Pa.—Dempsey v. Cuneo Eastern 
Press Ink Co. of Pennsylvania, 179 
A. 220, 318 Pa. 557—Eckenrode v. 
Produce Trucking Co. v Com.PL, 49 


Daugh Co 271—Considine v. Mich- 
lovitz, Com PI, 45 Pauph Co 2f»S 
—Pampalone v. Michlovitz, Com 
1*1., 45 Dauph.Co. 252. 

Tenn —Roddy Mfg. Co. v. Dixon, 105 
S W 2d 513, 21 Tenn App 81. 

Wash - - Thomas v. Adams, 24 P.2d 
432, 174 Wash 118. 

53. Cal—Trowbridge v. Briggs, 35 
P 2d 426, 140 Cal.App. 551 

Md—Baltimore Transit Co. v. 
Young. 56 A 2d 140—Crunhilton v. 
Hook, 42 A.2d 517, 185 Md. 1. 

54. Ark—Northwestern Casualty & 
Surety Co. v. Rose. 46 S.W.2U 796, 
185 Ark. 263. 

Iowa—Lane v Varlamos, 239 N.W. 
689. 213 Towa 795. 

Md—Crunkilton v. Hook, 42 A.2d 
517, 185 Md. 1. 

Mich—Hetler v. Holtrop, 281 N.W. 
434, 285 Mich G70. 

Tex.—Texas Farm Products Co. v. 
Johnson, Civ.App, 190 S.W.2d 178. 

55. Tex.—Younger Bros. v. Power, 
Civ.App., 118 S.W.2d 954, error dis¬ 
missed. 

56. Evidence held insufficient for 
Jury 

U.S.—Texas Co v. Hood, C.C.A.Tex , 
161 F.2d 618, certiorari denied 08 
S.Ct. 206, 332 U.S. 829, 92 L.Ed. 

Ill.—Sniegowskl v. Reece, 61 N.E.2d 
272, 326 Ill.App. 255. 

Wis.—Holborn v. Coombs, 245 N.W. 
673, 209 Wis. 556. 

57. Ill.—Sniegowskl v. Reece, 61 N. 
E.2d 272, 326 IU.App. 255. 

58. Cal.—Ritchey v. Watson, 268 P. 
345, 204 Cal. 387. 
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Ill—Orr v. Herzog, 64 N E 2d 382, 
327 Ill App. 555—Gregory v. Merri- 
atn, 14 N.E.2d 268. 294 Ill App. 483. 
Iowa—Bailey v Fredericksburg Pro¬ 
duce Ass’n, 295 N W. 122, 229 Iowa 
■677—Andersen v. Christensen, 268 
NW. 527, 222 Iowa 177. 

Md —Davidson Transfer & Storage 
Co. v State, for Use of Brown. 
22 A 2d 582, 180 Md 63 
Mass —I uff v. Mahlowitz, 5 N E 2d 
45, 296 Mass 206. 

Mich.—McDuffie v. Root, 1 NW.2d 
544, 300 Mich. 286—Braondle v. 

Drum, 236 N.W. 806, 254 Mich. 372. 
Mo—Lanio v. Kansas City Public 
Service Co., 162 S.W 2d 862—Con¬ 
ley v. Crown Coach Co, 159 S.W. 
2d 281, 348 Mo 1243—Nevins v. 
Solomon. 139 SW.2d 1109. 235 Mo. 
App. 967, certiorari quashed State 
ex rel. Nevins v. Hughes, 149 S W. 
2d 836, 347 Mo.App. 968. 

Neb.—Ro)>y v. Auker, 32 N.W.2d 491. 
149 Neb. 734—Whitney v. Penrod, 
32 N.W.2d 131, 149 Neb. 636. 

N.J.—Hewitt y. Vollman, 137 A. 403, 
5 N.JMisc. 581. 

N.Y.—Strandski v. Sharkl, 31 N Y.S. 
2d 276, 263 App.Div. 777, reargu¬ 
ment denied 32 N.Y.S.2d 806, 263 
App.Div. 907. 

N.C.—Joyner v. Dail, 188 S.E. 209, 
210 N.C. <663—Hobbs v. Mann, 155 
S.E. 163, 199 N.C. 532. 

Pa.—Harp v. Moore, Com.Pl., 82 
Montg.Co. 215. 

Tenn.—Chickasaw Wood Products 
Co. v. Lane, 125 S.W.2d 164, 22 
Tenn.App. 696—Patillo v. Gambill, 
124 S.W.2d 272, 22 Tenn.App. 485. 
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termine as a fact whether defendant was negli¬ 
gent in colliding with the vehicle which he was 
passing or attempting to pass, 59 or in forcing 
such vehicle 60 or a following vehicle 61 to leave 
the road, or was negligent in colliding with a car 
approaching in the opposite direction. 62 On con¬ 
flicting evidence it is for the jury to determine 
whether defendant attempted to pass plaintiff’s 
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car on the right in violation of the regulations 69 
or whether the collision was caused by plaintiffs 
turning his car into defendant’s, or defendant cut¬ 
ting too short in front of plaintiff’s. 64 

The evidence must be legally sufficient to jus¬ 
tify submission to the jury of defendant’s negli¬ 
gence or of some question incidental thereto. 66 
Where the facts are undisputed and but one in- 


Wash.—Fosdick v. Middcndorf, 115 
P.2d 679, 9 Wash 2d 61G—Zurfluh 
v. Lewis County, 91 P.2d 1002, 199 
Wash. 378—Stanhope v Strang, 
250 P. 351, 140 Wash. 693 
Wi3 —Maas v. W. R. Arthur & Co , 
2 N.W.2d 238. 230 Wis. 681—Reich¬ 
ert v. Rex Accessories Co., 279 N. 
W. 645, 228 Wis. 425. 

Care required in passing vehicles 
traveling in same direction sec su¬ 
pra 59 324-328. 

Questions of law or fact: 

Negligence: 

In striking horse-drawn vehicle 
see infra subdivision f (6) (b) 
of this section 

Of driver of car in front in turn¬ 
ing suddenly across path of 
following vehicle see supra 
subdivision d (5) of this sec¬ 
tion 

Running down vehicle in front see 
supra subdivision d (3) of this 
soetion 

What is reasonably safe method, 

under circumstances, of passing ve¬ 
hicle moving in same direction is 
question of fact—Anzoni v. Oosse, 
175 NE. 57, 274 Mass 522. 

69. Ark.—Franklin v. Badmelli, 168 
S.W 2d 397, 205 Ark. 265—Kittrell 
v. Wilkcrson, 9 S.W 2d 788, 177 
Ark. 1174. 

Cal.—Uribe v. McCorkle, 146 P.2d 22, 
63 Cal App.2d 61—Torivama v. 
Putnam, 25 P.2d 34, 131 Cal App 
201 . 

Colo —Forsythe v McCarthy, 67 P 
2d 1, 98 Colo. 399 

Iowa—McCoy v. Cole, 249 N.W. 213. 
216 Iowa 1320. 

Kan—Gabel v. llanby, 193 P.2d 239, 
165 Kan. 116. 

Ky.—Damron v. Greene, 86 iSW.2d 
996, 260 Ky. 770—Grinslead v. 

Feinstein, 21 S.W.2d 806, 231 Ky. 
502. 

Md,—Standard Oil Co. of New Jer¬ 
sey v. Stern, 173 A. 205, 167 Md. 
211—Greer Transp Co. v. Knight, 
146 A. 851. 157 Md. 528. 

Mass.—Jennings v. Bragdon, 194 N. 

E. 697. 289 Mass. 595. 

Mich.—Murphy v. Slnen, 274 N.W. 
790, 281 Mich. 274. 

Mins.—Long v. Patterson, 22 So.2d 
490, 198 Miss. 554. 

Mo.—Laughren v. Heller, App., 285 
S.W. 520. 

N.J.—Baxter v. Publlo Service 
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Transp. Co., 143 A. 748, 6 N.J. 
Misc. 1099. 

N.C.—Beaman v. Duncan, 46 S.E 2d 
707, 228 N C. 600—Hobbs v. Mann, 
155 SE 163. 199 N C. 532 
Or —Heinrich v. Booth, 73 P.2d 696, 
158 Or. 16. 

I'a.—Mulhelrn v. Brown, 185 A. 304, 
322 Pa. 171—Houlihan v Turk- 
hoimer, 23 A.2d 352, 146 Pa.Super. 
496—Kelly v. Crawford, 8 A. 2d 
449, 137 Pa Super. 197—Doherty v. 
Siegfried, Com.PL, 36 Berks Co. 
L.J. 24. 

Wash—Popoff v. Mott, 126 P.2d 597, 
14 Wash 2d 1—Maddock v. Interna¬ 
tional Motor Transit Co. of Wash¬ 
ington, 297 P. 184, 161 Wash. 450. 
42 C J. p 1248 note 74 
Passing at safe distance 
Me —Levesque v. Pelletier, 161 A. 

198, 131 Me. 266. 

Passing on bridge 

Ala—Nelson v. Belcher Lumber Co, 
166 So. 808, 232 Ala. 116. 

Collision with car taming left at in¬ 
tersection 

Mo —Disano v. Hall, App., 14 >S.W. 
2d 483. 

N.Y.—Mendleson v. Van Rennselaer, 
103 NY.S. 578, 118 App.Div. 516. 

Speed 

Mjnn —Douglas v. Jacobson, 228 N. 

W. 347, 179 Minn. 86. 

42 C J. p 1248 note 74 [e]. 

60. Cal.—Toriyama v. Putnam, 25 
P 2d 34, 134 Cal.App 201. 

jowa—Miller v. Lowe, 261 NW. 822, 
220 Iowa 105. 

Mich.—Losey v. Wetters, 270 N.W. 
735. 278 Mich. 422. 

Collision with telegraph pole 

U S —Brown v. Walter, C.C.A.Vt., 62 
F.2d 798. 

61. Cal.—Munoz v. Kennedy, 293 P. 
173, 109 Cal.App. 463. 

63. U.S.—Herzig v. Swift & Co., 
C.C.A.N.Y., 164 F.2d 64—Old Do¬ 
minion Stages v. Cates, C.C A. 
Tenn., 65 F.2d 258, certiorari de¬ 
nied 54 S.Ct. 123, 290 U.S. 687, 78 
L.Ed. 592. 

Ark.—Arkansas Motor Coaches v. 
Williams, 116 S.W.2d '585, 196 Ark. 
48. 

I Conn.—Lawrence v. Abrams, 185 A. 

414, 121 Conn. 480. 

Ill.—Eldrldge v. Boismenue, 49 N.E. 
2d 321, 319 Ill.App. 383—Kellen- 
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berger v. Mitchell, 44 N.E.2d 73, 
316 Ill.App. 112. 

Iowa—Echternacht v. Herny, 275 N. 
W. 576, 224 Iowa 317—McWilliams 
v. Beck. 262 N.W. 781, 220 Iowa 
906—Miller v. Wood Bros. Thresh¬ 
er Co., 222 N.W. 651. 

Kan.—Meneley, by Myers, v. Mont¬ 
gomery, 64 P.2d 550, 145 Kan. 109. 
Ky.—McFarland v. Bruening, 185 S* 
W.2d 247. 299 Ky. 267. 

Mass.—Wall v. King, 182 N.E. 85*5. 
280 Mass 577—Screw Mach. Prod¬ 
ucts Corporation v. Union Light & 
Power Co., 159 N.E. 625, 262 Maas. 
320. 

Mich.—Patterson v. Jacobs, 286 N.W. 
G43, 289 Mich. 351. 

Minn.—Paulson v. Fisk, 261 N.W. 

182, 194 Minn. 507. 

Mo.—Nowlin v. Kansas City Public 
Service Co. App., 68 S W 2d 324— 
Bauer v. Fahr, App., 282 «S.W. 150. 
Neb.—Roby v. Auker, 32 NAV.2d 491, 
149 Neb 734. 

N.H.—Keck v. Hinkley, 6 A.2d 165, 
90 N.H. 181. 

NJ.—Wilkinson v Walsh, 178 A. 721, 
115 NJ.Law 243—Grier v. Scan- 
dura, 169 A. 674, 112 N J Law 152 
—Skiba v. Ilmieleski, 150 A. 334, 
106 N.J Law 597—Smith v. West 
Side Hardware Co, 186 A. 46, 14 
N J Misc. 398—Lyon v. Fabricant, 
169 A 548, 12 N J Misc. 39, affirm¬ 
ed 172 A. 567, 113 N.J Law 62. 

N.C —Wells v. Burton Linos, 45 S. 
E 2d 569, 228 N.C. 422—James v. 
Carolina Coach Co., 178 S.E. 607. 
207 NO. 742. 

Ohio.—Glass v. Miller, App., 51 N.E. 
2d 299. 

Okl —Oklahoma City v. Wilcoxson, 
48 P.2d 1039, 173 Okl. 433—Gour- 
ley v. Jackson, 285 P. 84, 142 Okl. 
74. 

Wash —Barrott v. Standring, 1 P.2d 
213, 163 Wash. 357. 

42 C.J. p 1248 note 75. 

63. Mich.—Hanser v. Youngs, 180 
N.W. 409, 212 Mich. 508. 

64. Iowa.—Kuhn v. KJose, 248 N.W. 
230, 216 Iowa 36. 

42 C.J. p 1248 note 78. 

65. Evidence held Insufficient for 
jury 

Ky.—Couch’s Adm’r v. Black, 190 S. 

W.2d 681, 301 Ky. 24. 

Win.—Hunter v. Sirianni Candy Co. f 
288 N.W. 766, 233 Wis. 130. 
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ference reasonably may be drawn therefrom, the 
negligence of defendant is a question of law for 
the court. 166 Where the charge of negligence is 
that defendant attempted to pass another motor 
vehicle at an intersection contrary to regulations, 
the question of whether or not the streets were 
intersecting at the place of the accident is a ques¬ 
tion of law. 6 * 

(b) Going in Opposite Directions 

The negligence of the defendant In passing another 
automobile going In the opposite direction Is a question 
for the Jury where the evidence Is conflicting or different 
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Inferencea of fact may reasonably be drawn from the evi¬ 
dence. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is for the jury, 
or for the trial court in actions tried without a 
jury, to determine whether defendant motorist in 
passing another automobile going in the opposite 
direction was guilty of negligence. 68 On such 
evidence it is for the jury or trial court to de¬ 
termine as a fact whether defendant was negli¬ 
gent in colliding with an automobile going in the 
opposite direction 69 or in forcing such automobile 
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Directed verdict held proper 

Where undisputed proof showed 
that defendant sounded horn as he 
was about to pass plaintiff, who sud¬ 
denly turned to left to enter drive¬ 
way. directed verdict for defendant 
was required.—Spice v. Kuzman, 239 
N.W. 497, 206 Wis. 293. 

Evidence contrary to physical facts 

(1) In general.—Seawell v. Louisi¬ 
ana Coca-Cola Bottling Co., 133 So. 
176. 16 La.App. 704. 

(2) In action for injuries sustain¬ 
ed when automobile in which plain¬ 
tiff was riding overturned in ditch, 
evidence that defendant's automobile 
passed to right of automobile in 
which plaintiff was riding and struck 
right front portion thereof, causing 
it to turn completely around and 
overturn in ditch, raised no issue of 
fact for jury, where evidence was 
contrary to physical facts, which 
disclosed no sign of an impact suffi¬ 
cient to account for behavior of 
overturned automobile —Covnot v. 
Clayton, 277 N.W. 122, 227 W»s. 144. 

66. Ky.—Ralston v. Dossey, 157 S. 
W.2d 739, 289 Ky. 40. 

67. Fla.—Gosma v. Adams, 135 So. 
806, 102 Fla. 305, 78 A.L.R. 1193. 

68. Mo.—Gay v. Samples, '57 S.W. 
2d 768, 227 Mo.App. 771. 

N.J.—Gall v. New York & New 
Brunswick Auto Express Co, 36 
A.2d 403, 131 N.J.Law 346, revers¬ 
ed on other grounds 40 A.2d 643, 
132 N.J.Law 466. 

N.Y.—Hart v Ruduk, 253 N.Y.S. 615, 
233 App.Div. 453. 

Care required in passing vehicles 
traveling in opposite directions see 
supra 85 305-320. 

Negligence of motor vehicle opera¬ 
tor as question of law or fact in 
striking: 

Approaching motor vehicle while 
passing other vehicle going in 
same direction see supra subdi¬ 
vision e (3) (a) of this section. 
Horse-drawn vehicle see infra sub¬ 
division f (6) (b) of this sec¬ 
tion. 

Whsrs drlvsr looks bat does not 
Ms approaching automobile, or, see¬ 


ing one, erroneously misjudges its 
speed, distance, or course, or for 
some other reason assumes he could 
avoid injury to himself, question of 
negligence is generally one of fact. 
—Betschart v. Steel, 143 P 2d 81, 
61 Cal.App.2d 517. 

69. U.S.—Melville v Stale of Md 

to Use of Morris, CCA Md. t 155 
F.2d 440—Car & General Ins. Cor¬ 
poration v. Keal Driveway Co, C 
C A Fin , 132 F.2d 834, certiorari 
denied Keal Driveway Co. v. Car 
& General Ins. Corporation, 63 S. 
Ct. 1330. 319 US 7G6, 87 L Ed 1716 
—American Employers' Ins Co v. 
McLean, C.C.A La , 127 F 2d 275— 
Brinegar v. Green, C C A.Tnwa, 117 
F 2d 316—Elzig v. Gudwangen, C 
CA.Minn, 91 F.2d 434— Roberts v 
White Star lius Lino, C.C.A Puerto 
Rico, 38 F.2d 1, certiorari denied 
White Star Bus Line v Roberts, 
50 S.Ct. 463, 281 U.S. 764, 74 L.Ed. 
1172. 

Ala—Carter v. Ne-Hi Bottling Co., 
146 So. 821, 22G Ala 321—Brown 
v. Bush, 124 iSo. 300, 220 Ala 130. 
Ariz—Noel v. Ostlie, 22 F.2d 831, 
42 Ariz. 113. 

Ark—National Mut. Casualty Co. 
v Blaekford, 141 S.W 2d 64, '200 
Ark 847—Jewel Tea Co. v. Mc¬ 
Crary, 122 S.W.2d 53 i, 197 Ark. 
294—MeCord v. Bailey, 114 S.W. 
2d 840, 195 Ark 862—Routt v. Al¬ 
exander, 78 S.W.2d 828, 190 Ark. 
324. 

Cal.—Anderson v. Frels, 142 P.2d 
330, 61 Cal.App.2d 159—Morris v. 
Fortier, 138 I‘.2d 368, 59 Cal App. 
2d 132—Temple v. De Mirjian, 125 
P.2d 544, 51 Cal App.2d 559—Na¬ 
tional Automobile Ins. Co. v. Cun¬ 
ningham, 107 r 2d 643, 41 Cal.App. 
2d 828—Arundel v. Turk, 44 P.2d 
883, 6 Cftl.App 2d 162—Levy v. 

Berner, 293 P. 896, 110 Cal.App. 
65—Terry v. Peterson, 275 P. 484, 
97 Cal.App. 160. 

Colo.—Leonard v. Bauer, 149 PJ2d 
376, 112 Colo. 247. 

Conn.—Horvath v. Tontinl, 11 A.2d 
846, 126 Conn. 462. 

Fla,—Orr y. Avon Florida Citrus 
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Corporation, 177 So. -612, 130 Fla. 
306. 

Ga.—Macon Busses v. Dashiel, 35 
S.E.2d 666, 73 Ca.App. 108—What¬ 
ley v. Henry, 16 S.E 2d 214, 65 Ga. 
App. 668—-Schiefer. v. Durden, 192 
S E. 388, 56 Ga.App. 167. 

Idaho.—O'Connor v. Meyer, 154 P 2d 
174, 66 Idaho 15—Stallinger v. 

Johnson, 139 P.2d 460. 65 Idaho 
101—Evans v. Davidson, 77 P 2d 
661, 58 Idaho 600—Shaddy v. Da¬ 
ley, 76 P.2d 279, *58 Idaho 536. 

Ill.—Walters v. Checker Taxi Co, 
60 NE.2d 260, 325 Ill.App 578- 
Chapman v Bruton, Inc., 60 N E. 
2d 125, 325 111.App. 334—West v 
Porntt, 48 NE*2d 199, 318 Ill App 
636—Thompson v. Otis, 20 N E 2d 
130, 299 Ul.App. 620—Seybold v 
Zimmerman, 13 N.E 2d 675, 294 

Ill App 138—Fogelman v. Chris¬ 
toff, 10 N.E.2d 364, 291 111 App 
622—Lachenmyer v Glotfclty, 2 
N.E.2d 180, 284 Ill App. 397 

Ind —Buddenberg v. Morgan, 38 N. 
E.2d 287, 110 Ind.App 609—Wahl 
Co. v. Compton, 36 N E.2d 942, 109 
Ind App. 631—Midland Trail Bus 
Lines v. Martin, 194 N.E. 862, 100 
Ind App. 206. 

Iowa—Roushar v. Dixon, 2 NW2d 
660, 231 Iowa 933—Pazen v. Dos 
Moines Transp. Co , 272 N.W 126, 
223 Iowa 23—McKinnon v Guthrie, 
265 NW. 620, 221 Iowa 400—Hoov¬ 
er v. Haggard, 260 NW. 540, 219 
Iowa 1232 —Young v. Jacobsen 
Bros., 258 N.W. 104, 219 Iowa 483 
—Olson v. Tyner, 257 N.W. 538, 
219 Iowa 251—Carlson v. Jacob E 
Decker & iSons, 253 NW. 923, 218 
Iowa 64—Parrack v. MoGaffry, 251 
N.W. 871, 217 Iowa 368—Rogers v. 
Lagomareino-Grupe Co, 248 N.W. 
1, 215 Iowa 1270—Sergeant v 

Challis, 238 N.W. 442, 213 Iowa 
57—Rudd v. Jackson, 213 N.W. 428, 
203 Iowa 661. 

Kan.—Hogan v. Santa Fe Trail 

‘ Transp. Co., 85 P.2d 28, 148 Kan. 
720, 120 A.L.R. 621—Adams ▼. 

Casebolt, 63 P.2d 927, 145 Kan. 3— 
Leinbach v. Pickwick Greyhound 
Lines, 10 F.2d 33, 135 Kan. 40. 
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Ky. —Llgon v. Redding, 188 S.W.2d 
483, 300 Ky. 329—R&ldt v. Blount, 
171 S.W.2d 238. 294 Ky. 172— 
Stark's Adm'x v. Herndon's Adm'r, 
166 S.W.2d 828, 292 Ky. 469—Ruth¬ 
erford v. Smith, 145 SW.2d 633, 
284 Ky. 692—Appalachian Stave 
Co. v. Pickard, 86 S.W.2d 685, 260 
Ky. 720—Consolidated Coach Cor¬ 
poration v. Bryant, 86 S.W.2d 88, 
260 Ky. 462—Miracle v. Cavins, 
72 S.W.2d 26, -254 Ky. 644—Berry¬ 
man v. Worthington, 43 S.W 2d 5, 
240 Ky. 756—Dulaney v. 'Sebas¬ 
tian’s Adm’r, 39 S.W.2d 1000, 239 
Ky. 677—Standard Oil Co. v. Brit¬ 
tain. 33 S W.2d 625. 236 Ky <625 
—Bradley v. Schmidt. 4 S W.2d 
703, 223 Ky. 784, 57 ALR 1100. 

La —Lee v. Perrin, App, 192 So 
387. 

Mo—llumpus v. Lynn, 179 A. 664, 
133 Me. 517. 

Md—Davidson Transfer & Storage 
Co v State, for Use of Biown. 22 
A 2d 582, 180 Md 63—Armiger V 
Baltimore Transit Co, 196 A 111, 
173 Md. 416—American By Ex¬ 
press Co. v. Kraft, 140 A. 896, 154 
Md 516 

Mass—Buutillier v. Wcsinger. 78 N. 
E.2d 195, 322 Mass 495—Hubbard 
v. Conti, 75 N.E 2d 639, 321 Mass 
743- Campbell v Ashler. 70 N E. 
2d 302, 320 Mass 4 75—Corea v 
Webber, 63 N E.2d 889, 318 Mass. 
703—Bessey v Salemme. 19 N E 2d 
75. 302 Mans 188. 123 ALR 1156 
—Herman v Sladofsky, 17 N E 2d 
87‘>, 301 Mass 534 -Coates v 

Bates, 164 NE 418, 265 Mass 444. 

Miob—Ruby v Buxton, 8 N W 2d 
913, 305 Mich. 64—Quick v. West¬ 
ern Michigan Transp Co.. 293 N. 
W. 696. 294 Mich 402—Bowman v. 
Struble, 267 N W. 627. 276 Mich 
311—Essmeister v. It o a d w a y 
Transit Co, 266 NW 391, 275 

Mich. 387—Soule v Grimshaw, 253 
NW. 237, 266 Mich 117—Van nix- 
horn v Central Motor Freight Co, 

251 N.W. 361, 265 Mich. 81—1'avela 
v. Tryloff, 230 NW. 912, 251 Mich. 
110—McConnell v. Elliott, 218 N. 
W. 653, 242 Mich. 145. 

Minn—Kapla v. Lehtl, 30 N.W.2d 
685, 225 Minn. 325—Malmgren v. 
Foldesi, 3 N.W.2d 669, 212 Minn. 
354—Hockenhull v. Strom Const. 
Co., 2 N.W.2d 430, 212 Minn. 71— 
iSankiewicz v. Speckel, 296 N.W. 
909, 209 Minn. 528—Johnson v. 

Reinhard Bros. Co., 285 N.W. 536, 
205 Minn. 212—Raymond v. Kaiser, 
'283 N.W 119, 204 Minn. 220—Beck¬ 
er v. Northland Transp. Co , 274 N. 
W. 180, 200 Minn. 272, affirmed 275 
N.W. 510, 200 Minn. 272—Keefe v. 
Keefe, 269 N.W. 105, 198 Minn. 147 
—Erickson v. Kuehn, 262 N.W. 56, 
195 Minn. 164—Spates v. Gillespie, 

252 N.W. 835, 191 Minn. 1—Ro- 
mann v. Bender, 252 N.W. 80, 190 
Minn. 419—Engholm v. Northland 
Transp. Co., 238 N.W. 795, 184 
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Minn. 349—Dux v. Ringdahl, 235 
N.W. 383, 182 Minn. 611—Seitz v. 
Claybourne, 231 N.W. 714, 181 

Minn. 4 —Olson v. Byam, 224 N. 
W. 256, 176 Minn. 619—Knopp v. 
McDonald, 222 N.W. <580, 176 Minn. 
83. 

Miss.—Harrington v. Gough, 145 So. 
621, 164 Miss. 802—Teche Lines 
v. Pasavanti, 140 So. 677, 163 Miss. 
93, followed in Teche Lines v. 
Heatherly, 140 So. 680. 

Mo.—Swain v. Anders, 163 S.W 2d 
1045, 349 Mo. 963—Clarke v Jack- 
son, 116 S.W.2d 122, 342 Mo 637— 
Stanton v. Jones, 59 S.W 2d 648, 
332 Mo 631—Swain v. Anders, 140 
SW.2d 730, '235 Mo App. 125-Ben- 
oist v. Drivaway Co. of Missouri, 
App.. 122 SW2d 86—Bach v Lud¬ 
wig, App, 109 S.W.2d 724—Grish¬ 
am v. Freewald, 95 S W 2d 349, 
230 Mo App. 1203, opinion quashed 
in part on other grounds Stale 
ex rel. Grisham v. Allen, 124 S W. 
2d 1080, 344 Mo '66, mandate con¬ 
formed to Grisham v. Freewald, 
130 S W 2d 653—(Tonway v. Silver 
King Oil & Gas Co, App, 94 S 
W 2d 942—Burow v St. Louis 
Public Service Co, App, 79 S W. 
2d 478—King v Friederieh, App., 
43 S.W.2d 840—Smith v Weilbach- 
er Truck Service Co, App, 35 S 
W.2d 996—La Pierre v Kenney, 19 
S W 2d 306, 225 Mo App 199 
Neb—James v Krehek, 7 N.W 2d 
637, 142 Neb 757—Jones v Un¬ 
ion Pac R Co, 2 N W 2d 624. 141 
Neb 112, rehearing denied 4 N.W. 
2d 875, 141 Neb. 112—Anderson v. 
Byrd. 272 NW 572. 132 Neb. 588, 
opinion partially withdrawn on re¬ 
hearing 275 N.W. 825, 133 Neb. 

4 S3. 

N H —Wnodbrldge v. Desrocher, 35 
A 2d 802, 1)3 N.H. 87—Ross v 

Burnham, 13 A 2d 733. 91 N H 80 
N.J—Prehodka v. Minton, 191 A 786, 
118 N.J.Law 147—Gross v Panico, 
180 A 849, 115 N J Law 464—CYr- 
romancino v. D’Onofrio, 168 A. 678, 
111 N.J.Law 494— Aitken v. Galla¬ 
gher, 162 A 630, 109 N J Law 358- 
Para ve v. Public Service Interstate 
Transp. Co. 160 A. 375, 109 N J. 
Law 155—Shahinian v. Fianajian, 
170 A. 610, 11 N.JMisc. 918—Fast 
v. recan, 165 A. 281, 11 N.JMisc 
253—Guthrodt v. Wherry, 151 A. 
211, 8 N.J.Mise. 605—McClave v. 
Barnaba, 144 A. 190, 7 N.J.Mise. 
112—Diemer v Shepard, 140 A. 
578, 6 N.J.Mise. 186. 

N.M.—Silva v. Waldle, 82 P.2d 282, 
42 N.M. 514. 

N.Y.—Hartstein v. U. S. Trucking 
Corporation, 23 N.Y.-S.2d 251, 260 
App.Div. 643, reargument denied 25 
N.Y.S.2d 398, 260 App.Div. 1006, 
and 25 N.Y.S.2d 400, 260 App.DiV. 
1006—Landy v. O’Brien. 9 N Y.S. 
2d 225, 255 Ap*> Div. 944—Pug- 

liese v. Horman, 8 N.Y.S.2d 797, 
255 App.Div. 932, reargument de-1 
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nied 11 N.Y.S.2d 542, 256 App.Div. 
1042—Fekete v. H. L. & F. Mc¬ 
Bride, Inc., 281 N.Y.S. 25, 245 App. 
Div. 788—Glas v. Ahlers, 259 N.Y. 
S. 399, 236 App Div. 379—Wallace 
v. D’Aprile, 222 N.Y.S. 740, 221 
App.Div. 402. 

N.C.—Wells v. Burton Lines, 45 S.E. 
2d 569, 228 N.C. 422—Hobbs v. 
Queen City Coach Co., 34 S.E.2d 
211, 225 N.C. 323—Jackson v. 
Browning, 29 S.E.2d 21, 224 N.C. 
75. 

N.D.—Leonard v. North Dakota Co- 
Op. Wool Marketing Ass’n, 6 N. 
W 2d 676, 72 N.D. 310—Kertz v. 
Skjeveland, 217 N.W. 529, 66 N. 
D. 351. 

Ohio.—Dietz v. Chandler, App., 56 
N E 2d 937—Thompson v. Kerr, 
App., 51 N.E.2d 742 
Okl.—All Am. Bus Lines v. Saxon, 
172 P.2d 424, 197 Okl. 395—Sha- 
bino v. Dolose Bros Co, 49 P.2d 
686, 174 Okl. 69—Red Ball Bus & 
Passenger Co. v. McCollum, 34 
P.2d 239, 168 Okl. 269. 

Pa—Di Giuseppe v. Hrivnak, 59 A. 
2d 164, 359 Pa. 408—Reiser V. 

Smith, 2 A 2d 753, 332 Pa. 389— 
Czarmeckl v. Jesse C. Stewart Co., 
200 A. 84, 331 Pa 1-63—Amoy v. 
Erb, 146 A. 141, 296 Pa. 561—Flow¬ 
ers v. Dolan, 38 A 2d 429, 155 Pa. 
Super. 378—Corse v Ferguson, 180 
A. 65, 118 Fa.Super. 606—Winters 
v. York Motor Express Co, 176 A. 
812, 116 Ta Super. 421—Brown v. 
Uahl, 170 A. 316, 111 Pa Super. 

598—Healey v. Robertson, 101 Pa 
Super. 342—Brown v Greggs, 101 
Pa.Super. 131—Bernstein v. Smith, 
86 Pa Super 366—Kay v Moldcr, 
Com PI., 31 Pel Co. 335—Quinn v. 
York Motor Express Co, Com PI., 
60 MontgCo. 202—McElfrtsh v. 
O’Brien, Com PI , 18 Wash.Co 114. 
RI—Bitgood v. Williams, 160 A 
919, 52 R I. 341—Grello v Curran, 
157 A 72—Maderios v. Blackman, 
137 A. 693—Labonte v. Alvernaz, 
132 A 733. 

S C —Daniel v. Tower Trucking Co., 
32 S E 2d 5, 205 SC. 333—Bowers 
v. Carolina Public Service Co., 145 
SE. 790, 148 SC. 161. 

Tenn—Huber v. Wilson, 126 SW.2d 
893, 23 Tenn App. 109—Garland v. 
May ball, -68 S.W.2d 482, 17 Tenn. 
App 449—Davis v. Farris, 1 Tenn. 
App. 144. 

Tex—Texas Bus Lines v. Whatley. 
Civ App, 210 S.W.2d 626, error re¬ 
fused, no reversible error—Airline 
Motor Coaches v. Fields, Civ.App., 
180 S W.2d 216, error refused— 
William Cameron Co. v. Downing, 
Civ App, 147 S.W 2d 963—Spears 
Dairy v. Davis, Civ.App., 124 S. 
W.2d 159—Yellow Cab Co. v. 
Treadwell. Civ App., 87 S W.2d 276. 
error dismissed. 

Utah.—Spencer v. Santa Fe Trail 
Transp. Co., 151 P.2d 461, 107 Utah 
10 . 
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Vt.—Fitch v. Bemis, 177 A. 183, 107 
Vt. 165—Bunnell v. McGregor, 143 
A. 643, 101 Vt. 379—Elwell v. Bar- 
rows Coal Co., 186 A. 20, 100 Vt. 
179. 

—Royals y. Planters Mfg. Co., 
80 S.E 2d 20, 182 Va. 694—Saunders 
v. Hall, 11 S.E.2d 692, 176 Va. 626 
—Abrams v. Wlnesburg, 182 S.E. 
233, 165 Va. 241—Johnson v. Kel- 
lam, 176 S.E. 634, 162 Va. 757. 
Wash.—Hutteball v. Montgomery, 40 
P.2d 679, 187 Wash. 616—Karp v. 
Herder, 44 P.2d 808, 181 Wash. 683 
—Wilson v. Congdon, 37 P.2d 892, 
179 Wash. 400—Stokes v. Magnolia 
Milling Co., 6 P.2d 339, 165 Wash. 
311—Crowe v. O’Rourke. 262 P. 
136, 146 Wash. 74—Collins v Bar- 
mon, 260 P. 245, 145 Wash 383. 
Wis.—Leisch v. Tigerton Lumber 
Co., 27 N.W.2d 367, 260 Wls. 463— 
Gospodar v. Milwaukee Auto. Ins. 
Co.. 24 N.W.2d 676. 24 9 Wis. 332 
—Schulz v. General Casualty Co., 
288 N.W. 803, '233 Wis. 118— Groh 
v. W. O. Krahn, Inc., 271 N.W. 374, 
223 Wis. 662—Nimlos v. Bakke. 271 
NW. 33, 223 Wis. 473—Hein v. 
Huber, 262 N.W. 692, 214 Wis. 230 
—Rebholz v. Wcttengel, 248 NW. 
109, 211 Wls. 285—Hefele v. Rotter, 
222 N.W. 220, 197 Wis. 300. 

42 C.J. p 1248 note 80. 

Circumstantial evidence 

Where plaintiff has shown by his 
testimony, in action involving hoad- 
on automobile collision, the existence 
of a cause which might produce an 
accident, and that an accident of 
that particular type did occur, and 
there is an absence of showing of 
any other cause, plaintiff has made 
his case for the jury, even though 
his proof is solely by circumstantial 
evidence.—Younger Bros. v. Marino, 
Tex.Civ.App . 198 S.W.2d 109. 

Automobile skidding into defendant’s 
automobile 

Conn.—Staplins v. Murphy, 183 A. 
398, 121 Conn. 123. 

N.C.—Taylor v. Rierson, 185 S.E. 
627, 210 N.C. 185. 

Pa.—Nark v. Horton Motor Lines, 1 
A.2d 655, 331 Pa. 650—Stern v. 
Passaro, 190 A. 881, 326 Pa 187— 
Helt v. Berman, 38 A.2d 386, 155 
Fa.Super. 294—Fahrmger v. Trom- 
bath, Com.PI., 38 Luz.LegReg 226 

Defendant's automobile skidding into 
plaintiff’s automobile 

Pa.—Laessig v. Cerro, 27 A.2d 731, 
149 Pa.Super. 155. 

Tenn.—Grizzard & Cuzzart v. O'Neill, 
IS Tenn.App. 395. 

Driving on wrong side of road 

(1) Generally. 

U.S.—Foster v. Denny Motor Trans¬ 
fer Co., C.C.A.I11., 100 F.2d 668- 
Palmer v. Moren, D.C.Pa„ 44 F. 
Supp. 704. 

Ala.—Law v. Saks, 1 So. 2d 28, 241 
Ala. 37. 


Ark.—Steed v. Wright, 18 S.W.2d 
840, 179 Ark. 812. 

Cal.—Smith v. Cantlay & Tanxola, 
189 P.2d 542, 83 Cal.App.2d 689— 
Heslop v. Kinyoun, 136 P.2d 621, 
58 Cal.App.2d 287—Arundel v. 
Turk, 60 P.2d 486, 16 Cal.App.2d 
293. 

Del.—Lynch v. Lynch, 195 A 799, 9 
W.W.Harr. 1. 

Ga.—Sullivan v. Morris, 178 S.E. 324, 
50 GaApp. 394. 

Idaho.—O’Connor v. Meyer, 154 P.2d 
174, 66 Idaho 15. 

Ill.—Hopflnger v. O'Banion, 73 NE. 
2d 145, 331 Ill.App. 302—Davis v. 
Commercial Fuel & Service Co., 47 
N.E2d 506, 318 Ill App. 225—Hell- 
wig v Lomelmo, 33 N.E 2d 174, 309 

111. App 359—Beery v Breed, 32 
N.E.2d 675, 309 Ill App. 433—row- 
ell v. Myers Sherman Co., 32 N.E. 
2d 663, 309 Ill.App 12 

Ind.—Bates Motor Transport Lines 
v. Mayer, 14 N.E.2d 01, 233 Ind. 
664. 

Iowa.—Coon v Riekc, 6 N.W.2d 309, 
232 Iowa 859—Ryan v. Amodeo, 
24 9 NW 656, 216 Iowa 752—Lane 
v. Varlamos, 239 N W. 689, 213 
Iowa 705. 

Ky—Black v. Bishop, '207 S W.2d 22, 
306 Ky 524—J. N Youngblood 
Truck Lines v. Hatfield, 201 S W. 
2d 567, 304 Ky 600—Taylor v. 

Vaughan, 32 S.W.2d 724. 236 Ky. 
302. 

Mo—Gresham v Reed, App., 171 S 
W 2d 70—White v Missouri Mo¬ 
tors Distributing Co, 47 S.W.2d 
245, 226 Mo App. 453—Gregory v. 
Jenkins. App, 43 S W 2d 877 
N.C—Wallace v. LonKest, 37 S E 2d 

112, 226 NC. 161—Motley v. Stand¬ 
ard Oil Co., 24 0 NW. 206, 61 N. 
D C60. 

Pa.—Davln v. Levin, 55 A 2d 364, 
357 Pa. 554— Pa ley v Trautman, 
177 A 83 9, 31 7 Pa 589. 

S D —Schumacher v. Storbcrg, 7 N. 

W 2d 141, 69 SD. 103 
Tcnn —Colonial Baking Co. v Ac- 
quino, 3 03 S.W.2d 613, 20 Tenn. 
App. 695—Jetton v. Polk, 68 iS.W. 
2d 127, 17 Tenn.App, 395. 

Tex.—Willingham v. Kindy, Civ App., 
203 SW 2d 991—American Gener¬ 
al Ins. Co. v. Fort Worth Transit 
Co., Civ.App., 201 S.W.2d 869— 
Younger Bros. v. Marino, Civ.App., 
198 S.W.2d 109—White v. Akers, 
Civ.App., 125 S.W.2d 388—Freeman 
v. Texas Bread Co., Civ.App., Ill 
SW.2d 307—McClelland v. Moun- 
ger, Civ.App., 107 S W.2d 901, error 
dismissed by agreement—Straus- 
Bodenheimer Co v. Marshall, Civ. 
App., 91 S.W 2d 865—Gibson v. 
Texas Co., Civ.App., 20 S.W.2d 340, 
error dismissed. 

Wash.—Atkins v. Churchill, 194 P. 
2d 364—Coerver v. Haab, 161 P, 
2d 194, 23 Wash.2d 481, 161 A.L. 
R. 909—Keseleff v. Sunset High¬ 
way Motor Freight Co., 60 P.2d 
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720, 187 Wash. 648—Hayes v. Sut- 
cliff, 12 P.2d 1105, 168 Wash. 622 
—Stubbs v. Allen, 10 P.2d 683, 168 
Wash. 156. 

Wis.—Piesik v. Deuster, 11 N.W.2d 
358, 243 Wis. 598—Cheves v. Mil¬ 
ler, 217 N.W. 684, 195 Wis. 106. 
42 C.J. p 1248 note 80 [c]. 

(2) Mere driving of automobile on 
wrong side of street does not make 
motorist negligent as matter of law. 
ITS—Palmer v. Moren, D.C.I’a., 44 
F.*Supp. 704. 

Iowa—Christenson ▼. Northwestern 
Bell Telephone Co., 270 NW. 894. 
222 Iowa 808. 

La.—Hagaman v. Bankers Indemnity 
Ins Co , App , 7 So 2d 390. 

Wash.—Purdie v. Brunswick, 146 P. 

2d 809, 20 Wash.2d 292. 

Driving on or near bridge 

(1) Generally. 

Ala.—Duncan v. Robertson, 132 So 
57, 24 Ala App. 157, reversed on 
other grounds 132 So. 58, 222 Ala. 
131. 

Ark.—Slurgis v. Hardcastle, 174 S 
W.2d 565. 206 Ark 240. 

Oal.—Collins v Graves, 61 P.2d 1198, 
17 Cal.App.2rl 288 

Ga—Ault v. Whittemore, 35 S E 2d 
526, 73 GaApp 30 

Ill —Hellwig v. Lomelino, 33 N E 2d 
174, 309 Ill App 369 
Iowa—Hawkins v. Burton. 283 N W. 
790, 225 Iowa 1138—Hawkins v. 

Burton. 281 N.W. 342, 225 Iowa 
707. 

Ky—Silver Fleet Motor Express v. 
Casey, 155 SW2d 863. 288 Ky 
233—Buck v Kleinschmidt. 3 31 S 
W.2d 714, 279 Ky. T,69—Paducah 
Coca-Cola Bottling Co. v. Reeves, 
88 S.W.2d 39, 261 Ky 539 
Minn.—Mississippi Public Service 
Co. v. Scott, 174 So. 673, 178 Minn. 
859. 

Miss.—Sternberg Dredging Co. v. 

Screws, 166 So. 754, J75 Miss. 383. 
Mo.—Johncssee v. Central States Oil 
Co., App., 200 S.W.2d 383—Purkott 
v. Steele Undertaking Co., App, 
63 S.W 2d 509. 

Neb—Thomas v. Poulson, 30 N.W. 
2d 69, 149 Neb. 44—Hook v. 

Kempf, 349 N.W. 89, 125 Neb. 79. 
N.C.—Hoke v. Atlantic Greyhound 
Corp., 40 S.E 2d 345, 226 N.C. 692. 
Okl.—Wray v. Garrett, 113 I* 2d 367. 
189 Okl. 28. 

Pa.—Ludwig v. Ewell, 18 A.2d 75, 
142 Pa.Super. 680. 

Va.—Johnston v. Kincheloe, 180 S.E. 
540, 164 Va. 370. 

Wis.—Knutson v. Fenelon, 227 N.W. 

857, 200 Wis. 261. 

42 C.J. p 1248 note 80 [e). 

(2) The Question of negligence in 
driving on or through one-way 
bridge has been held to be one of 
fact for Jury. 

Ky.—Pope-Cawood Lumber & Sup¬ 
ply Co. v. Cleet, 38 S.W.2d 360, 
236 Ky. 366. 
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off the road. 7 ® Whether it is the duty of a motor- ter of law but usually is a question of fact for the 
ist, traveling on the right side of the road, on J ur y * 71 

seeing an automobile approaching on the wrong conflicting evidence or where different in- 

. ferences reasonably may be drawn from the evi- 
si e o e roa to stop in order to avoid a col- dcnce, incidental or related questions also are for 

lision ordinarily cannot be determined as a mat- the jury or trial court, 72 as, for example, wheth- 


N.H.—Hoen v. Haines, 154 A. 129, 85 
N.H. 36. 

Okl.—Ward Way, Inc., v. Gunter, 296 
P. 468, 147 Okl. 265. 

(3) Evidence that there were two 
steel wheel treads through center of 
public bridge sixteen feet wide, en¬ 
tire floor of which was safe for trav¬ 
el, did not prove one-way drivo as 
matter of law—Hook v. Kempf, 249 
N.W. 89, 125 Neb. 79. 

Driving through smoke or dust 

Pa—Hand v. Bailey, 78 Pa-Super. 
207 

S D —Schcuring v. Northern States 
Power Co., 294 N.W. 175, 67 S.D. 
484. 

Driving without lights 

(1) Generally. 

Ark —-Steed v Wright, 18 S.W.2d 
340. 179 Ark. 812. 

Colo — Wcicker Transfer & Storage 
Co. v Bedwell, 35 P 2d 1022, 95 
Colo. 280. 

42 C.J. p 1248 note 80 [h]. 

(2) Clearance lights on truck — 
Clift v. Doncgnn, 18G So. 476. 237 
Ala 304. 

Collision on curve 

U S--Evansville Container Corpora¬ 
tion v. McDonald, C C A Tenn , 132 
F 2d 80. 

Fla—Moure v. Dietrich, 183 So 2, 
133 Fla 809. 

Ill— Rabb v. Lenox, 8 N E 2d 375, 
290 Tll.App 604. 

Ky—(layhoart v. Caudill, 111 S W 2d 
391, 271 Ky. 1. 

Mo —Kverliardt v. Garner, App., 100 
S W 2d 71 

NC—Brown v Southern Paper 
Products Co., 24 8.E 2d 334, 222 N. 
C. 626—Barnes v. Teer, 10 S E 2d 
614, 218 N C. 122, rehearing grant¬ 
ed and vacated on other grounds 
15 S E 2d 379, 219 NC 823 
Pa.—Shellcnlurger v. Reading 
Trans* Co, 154 A. 297, 303 Pa. 
122—Pickering v. Snyder, 113 A. 
375. 270 Pa. 139. 

R.I.—Pullan v. Townshend, 170 A. 
92, 54 R.I. 118. 

Utah.—Morrison v. Perry, 140 P.2d 
772, 104 Utah 151. 

Va.—Bell v. Kenney, 23 S.E.2d 781, 
181 Va. 24—Texas Co. v. Zeigler, 
14 SE.2d 704, 177 Va. 657. 
Wash.—Wiseman v. Skagit Countv 
Dairymen's Ass'n, 6 P.2d 369, 166 
Wash. 57—Phelan v. Jones, 4 P.2d 
516, 164 Wash. 640. 

W.Va.—Lacewell v. Lampkln, 13 S.E. 
2d 583, 123 W.Va. 138. 


Collision in narrow underpass 

Ky.—Foley’s Adm’r v. Witt, 172 S. 
W.2d 81, 294 Ky. 498. 

Sideswlping 

Ill —Davis v. Commercial Fuel & 
Service Co., 47 N E 2d 506, 318 
Ill App 225. 

Minn.—Jaenisch v. Vigen, 297 NW. 
29, 209 Minn. 543. 

Mo.—Edwards v. Woods, 119 S W 2d 
359, 342 Mo. 1097—Stanton v. 

Jones, App., 19 *SW.2d 507. 

Neb—Robison v. Union Transfer Co, 
4 N.W 2d 558, 141 Neb 574. 

N.J.—Toth v. Baksa, 155 A. 122, 9 
N.J.Misc. 556. 

Vh —Isenhour v. McGranlghan, 17 S. 
E 2d 383, 178 Va. 365. 

Turning or swerving to left 

(1) Generally. 

U.S—Jarman v Philadclpbla-Detroit 
Lines, C.CANC, 131 F 2d 728— 
Jones v Thompson, CCA Tex , 80 
F 2d 456. 

Ill—Selman v. Midwest Haulers, 33 
N TO 2d 14ft, 309 Til App 154—Smith 
v. Carter, 23 N.E 2d 738, 302 Ill. 
App 235. 

Incl —Midland Trail Bus Linos v 
Martin, 194 N.E. 862, 100 Ind App 
206. 

Kv—Ililsenrad v Bowling. 166 S W. 
2d 847, 292 T\y 368—Gorman v 

Berry, 158 S W 2d 155, 289 Kv. 88 
Md—Consolidated Gas, Electric 
Light & Power Co of Baltimore v. 

! O’Neill, 200 A. 359, 175 Md 47. 

! Mont.—Adami v. Murphy, 164 P 2d 
150, 118 Mont. 172. 

Okl—-Caesar v. Phillips Petroleum 
Co, 104 P.2d 429, 187 Okl 559. 

Pa —Burzese v. Beaver Valley Motor 
Coach Co., 34 A 2d 61, 348 Pa 95. 
R.I—Adam v. United Electric R>s 
Co., 196 A. 251, 59 R 1. 460. 

42 C.J. p 1248 note 80 Lb]. 

(2) Motorists have right to cross 
to left of highway, and crossing to 
left in daylight in front of another 
car three hundred yards away is not 
negligence as matter of law if due 
signal is given.—Jones v. Thompson, 
C C.A.Tex., 80 F.2d 456. 

70. Ala.—McCaleb v. Reed, 144 So. 
28, 225 Ala. 564. 

Ky.—Hoggs v. Anchor Motor Freight 
of Delaware, 126 S.W.2d 877, 277 
Ky. 460. 

Mich.—Savas v. Beals, 7 N.W.2d 231, 
304 Mich. 84. 

N.T.— Hart v. Ruduk, 253 N.Y.S. 615, 
233 App.Div. 453. 

Or.—Gwin v. Crawford, 100 P.2d 
1012, 164 Or. 216. 
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71. N.H.—Mooney v. Chapdelaine, 11 
A 2d 713, 90 N.H. 220. 

Wash—Johnson v. Burnham, 88 P. 
2d 833, 198 Wash. 500. 

72. Colo.—American Ins. Co. v. Nay¬ 
lor, 87 P.2d 260, 103 Colo. 461. 

Md—Beall v. Ward, 149 A. 643, 158 
Md 646. 

Mich.—Quick v. Western Michigan 
Transp Co, 293 N.W. 696, 294 
Mich 402. 

Mo—Stanton v. Jones, 59 S.W.2d 
648, 332 Mo. 631. 

Nil-Hoen v. Haines, 154 A. 129, 85 
N II 36. 

RI—Nilschke v. Silvia, 59 A.2d 537. 
Vt —Page v. McGovern, 3 A.2d 643, 
110 Vt. 166. 

Intoxication of operator 

Md —Cumberland & Westernport 

Transit Co. v Metz, 149 A 4, 158 
Md. 424, reargument denied 149 A. 
665, 158 Md. 424, and appeal dis¬ 
missed American Oil Co. v. Metz, 
61 iSCt. 40, 282 US. 801, 75 L Ed. 
720. 

Mass.—Hughes v. Whiting, 176 N.E. 
812, 276 Mass. 76. 

Side of road on which collision oc¬ 
curred 

US—Elzfg v. Gudwangcn, C.C.A. 
Minn .91 F 2d 434 

Iowa—Hawkins v Burton, 281 N.W. 
790, 225 Town 1138—Clark v. Berry 
Seed Co., 280 N W. 505, 225 Iowa 
262. 

Wis—Anderson v. Eggert, 291 N.W. 
365, 234 Wis. 348. 

Speed 

Ky —Folev’s Adm’r v. Witt, 172 fl. 
W 2d 81, 294 Ky. 498—Ward v. 
Martin, 14? S.W.2d 1027, 285 Ky. 
337. 

Mo—Swain v. Anders, 163 S.W.2d 
1045, 349 Mo. 963. 

Yielding one half of roadway 
Colo—Parrish v. Smith, 116 P.2d 
647, 108 Colo 256. 

Iowa—In re Goretska's Estate, 13 
N W 2d 432, 234 Iowa 1080—Haw¬ 
kins v. Burton, 281 N.W. 842, 228 
Iowa 707. 

Defendants statement made after 

accident that he did not see ap¬ 
proaching automobile was for Jury 
on question of defendant's negli¬ 
gence.—Cross v. Cohen, 9 N.Y.S.2d 
43, 256 AppDiv. 891, reargument de¬ 
nied 11 N.Y.S.2d 649, 256 AppDiv. 
1056, appeal denied. 

Existence of marks on highway 
after collision, and significance of 
those marks, were questions for 



MOTOR VEHICLES 


61 C.J.S. 


S 526 


cr defendant was driving his car on the wrong or 
right side of the road, or 'beyond the center of the 
highway, at the time of the accident, 73 whether 
the vehicles actually collided, 74 whether defend¬ 
ant was driving without lights 75 or dimmed his 
lights, 76 whether defendant stopped his motor ve¬ 
hicle after the accident, 77 whether an emergency 
existed excusing defendant’s failure to turn to the 
right, 78 or whether conditions existed making it 
impossible for defendant to turn to the right. 79 


There must »be some evidence of defendant’s neg¬ 
ligence in passing another automobile going in 
the opposite direction in order to warrant or re¬ 
quire submission of his negligence to the jury, 
and in various cases the evidence has been held 
insufficient to justify submission of defendant’s 
negligence or of some question incidental there¬ 
to. 80 Where the evidence is uncontradicted, and 
but one inference reasonably may be drawn there- 


Jury, even though evidence concern¬ 
ing marks was extremely confused 
and inferences to be drawn there¬ 
from were highly problematical.— 
Abbott v. Hayes. 26 A.2d 842, 92 N. 
H. 126. 

Whether lanterns were lighted, at 

barricade struck by defendant's auto¬ 
mobile, just before collision with car 
coming from opposite direction, was 
for jury.—Terry v. Peterson, 275 P. 
484, 97 Cal.App. 160. 

Whether track driver should not 
have stopped truck when discovering 
that driver of automobile was oblivi¬ 
ous to danger was for Jury.—Beall 
v. Ward, 149 A. 543, 158 Md. 646. 

73. U.S.—Paul v. Elliot, C.C A Mont, 
107 P 2d 872. 

Ala—Armour & Co. v. Cartledge, 
176 So. 334, 234 Ala 644. 

Ark.—Houck v. Marshall, 132 S.W. 
2d 181, 198 Ark 938—Featherston 
v. Jackson, 36 S.W\2d 405, 183 

Ark. 373. 

Cal.—Corcoran v. Ward, 1 P.2d 455, 
115 Cal App. 180 

Conn.—Stress man v. VHJello, 158 A. 
879, 114 Conn 370. 

Fla—Stanley v. Powers, 169 So. 861, 
125 Fla. 322. 

Ill.—Rich v. Albrecht, 21 N E 2d 
633, 300 111 App. 493—Rabb v Lon- 
ox, 8 NE.2d 375, 290 Ill.App. -604 
—Melahn v Mayhow, 3 N.K.2d 142, 
285 Ill.App. 602 

Iowa.—Ross Produce Co v. Thomp¬ 
son, 20 N.W.2U 57, 236 Iowa 863 
—Carlson v. Jacob IC Decker & 
Sons, 253 N.W. 923, 218 Iowa <54— 
Carlson v. Jacob E. Decker & Sons, 
247 NW. 296, 216 Iowa 681. 

Ky.—Bohn v. Sams, 193 S.W.2d 459, 
302 Ky. 63—Ligon v. Redding, 188 
S.W.2d 483, 300 Ky. 329—Silver 
Fleet Motor Express v. Gilbert, 165 
S.W.2d 541, 291 Ky. 696—Ward v. 
Martin, 147 S.W.2d 1027, 285 Ky. 
837—Jones v. Sharp’s Adm'r, 3 39 
S.W.2d 731, 282 Ky. 638, followed 
in Jones v. Vance, 139 S.W.2d 735, 
282 Ky. 646—Williams v. Cole¬ 
man’s Adm’x, 115 S.W.2d 584, 273 
Ky. 122—Walden v. Adams, 100 S. 
W.2d 827, 267 Ky. 8—Adams v. 
Sexton, 97 S.W.2d 602, 265 Ky. 
722—Horton v. Herndon, 70 S.W. 
2d 975, 254 Ky. 86—Trevlllian v. 
Boswell, 43 S.W.2d 715, 241 Ky. 


237—Wilkerson v. Sanderson, 26 
S.W.2d 1, 233 Ky. 403. 

Me.—Pelletier v. Morris, 167 A. 863, 
132 Me. 488—Grant v. Polley, 163 
A. 85. 131 Me. 500. 

Md.—Acme Poultry Corp v. Mel¬ 
ville, 53 A.2d 1—Cumberland & 
Wosternport Transit Co v Metz, 
149 A 4, 158 Md. 424, reargurm nt 
denied 149 A. 565, 158 Md 424, 
and appeal dismissed American 
Oil Co. v. Metz, 51 S Ct 40, 282 
U.S. 801, 75 L.Ed 720 

Mass—Kerr v. Deveau, 40 N E 2d 
872, 311 Mass 210—Nicoli v. Berg- 
lund, 200 N.E 373. 293 Mass 4 26 

Mich.—Odell v. Powers, 278 N.W. 
819, 284 Mich 201 

Minn—Tri-State Transfer Co. v. No- 
wotny, 270 NW 684, 198 Minn 537 
—Prescott v. Swanson, 267 N.W. 
251, 197 Minn. 325 

Mo—Eisenbarth v Powell Bros. 
Truck Lines, 161 S.W 2d -263— 
Fries v. Berberich, App, 177 S W. 
2d 64 0 —Rcnoist V Driven way Co. 
of Missouri, App., 122 SW.2d 86— 
Nixon v Hill, 52 S W.2d 208, 227 
Mo App 312. 

N.ir—Woodman v. peek. 7 A 2d 251, 
90 NIT 292. 1*22 ALU 1102 

N J.—Clavpoole v. Motor Finance 
Corporation, 16 A.2d 794, 125 N J. 
Law 410 

N.Y—Engle v Ferricr, 78 N Y.S 2d 
591, 273 AppT>iv. 1041—Rosenberg 
v H. L. A' F McBride, Inc, 1] N 
Y S 2d 33. 256 App Oiv 404—Light- 
hall v. Simon, 290 N.Y S. 276, 248 
App Div S45. 

NC—Steelman v. Benfleld, 46 S.E. 
2d 82D, 228 N.C. 651—Wyrlck v 
Ballard & Ballard Co, 29 S E 2d 
900, 224 N.C 301—Quen City 

Coach Co. v. Lee, 11 S E 2d 341, 
218 N C 320—Robinson v Stand¬ 
ard Transp Co., 199 tS.E 725, 214 
N.C. 489—Hancock v. Wilson, 189 
S.E. 631, 211 N.C. 129. 

Or.—Meany v. Wright, 46 P.2d 82, 
130 Or. 470. 

R.I.—Gendron v. Stockley, S4 A.2d 
758, 69 R.I. 437. 

Tex.—Mercer v Evans, Oiv.App., 173 
S.W.2d 20*6—McClelland v. Moun- 
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Va.—Williams v. Greene, 26 S.E 2d 
89, 181 Va. 707—Reid v. Boward, 
26 S.E.2d 27, 181 Va. 718—Bris¬ 
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118. 

Wash.—Hansen v. Coldwell, 73 P.2d 
351, 192 Wash. 167. 
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Co., 27 N W 2d 367. 250 Wis 463 
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W. 202, 210 Wis. 116—Standard 
Accident Ins. Co. v. Runqulst, 244 
NW. 757, 200 Wis. 97. 
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Whether It was impracticable to 
drive on right side of highway, was 
question for jury.—O’Connor v. Mey¬ 
er, 154 P.2d 174, 66 Idaho 15 

Whether automobile struck by de¬ 
fendant before defendant struck au¬ 
tomobile in which plaintiff was rid¬ 
ing was driving to right of center of 
highway was for jury —Duncan v 
Rhomborg. 236 N.W. 638, 212 Iowa 
389. 

74. Conn.—Grzys v. Connecticut Co., 
198 A 259, 123 Conn 605 

75. Colo—Woicker Transfer & Stor¬ 
age Co. v. Bedwell, 35 P.2d 1022, 
95 Colo. 280. 

Iowa—Carlson v. Jacob E Decker & 
Sons. 253 N W. 923, 218 Towa 54. 
Mo—Elsonbartli v Powell Bros. 
Truck Lines, 161 S.W.2d 263. 

Side lights 

Wash —iSheddy v. Inland Motor 
Freight, 63 P 2d 430, 189 Wash 48. 

76. Wash.—Kesoleff v. Sunset High¬ 
way Motor Freight Co., 60 P.2d 
720, 187 Wash 642. 

77. Idaho.—Shoddy v. Daley, 76 P. 
2d 279, 58 Idaho 536. 

78. Ga.—Oil iff v. Howard, 127 BE 
821, 33 Ga.App. 778. 

79. Iowa.—Hamilton v. Voung, 171 

N.W. 694, 185 Iowa 1160. - 

8a U.S.—Doggett v. Peek, CCA. 
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Greyhound Lines v. Noller, C.C.A. 
Ill., 66 F.2d 443. 
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112 P.2d 584, 57 Ariz. 173. 



61 C-J.S. 


MOTOR VEHICLES 


§ 526 


from, it is for the court to find as matter of law 
on what side of the road the accident occurred, 81 
the speed of the vehicles, 82 which car struck the 
other, 85 and, where the facts justify it, that de¬ 
fendant was negligent. 84 Where the evidence is 
equally consistent with the existence of nonexist¬ 
ence of negligence on the part of defendant, the 
question should not be left to the jury. 85 Where 
the facts are undisputed and the only inference to 
be reasonably drawn therefrom is defendant's ab¬ 
sence of negligence, the court is justified in giving 
a peremptory instruction for defendant. 88 

(4) Crossing Intersections 

On conflicting evidence, as where more than one in¬ 


ference may be drawn from the evidence, It le a question 
for the Jury to determine whether the defendant was 
guilty of negligence In approaching, entering, or patting 
through an intersection. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is for the jury, 
or for the trial court in actions tried without a 
jury, to determine whether defendant was guilty 
of negligence in approaching, entering, or pass¬ 
ing through an intersection. 87 On such evidence, 
it is for the jury, or for the trial court, in trials 
without a jury, to determine whether defendant 
was guilty of negligence in colliding with a ve¬ 
hicle approaching, or at, an intersection, 88 or in 
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133 Conn 552—Kenyon v. Walter 
H. Goodrich & Co., 181 A. 390, 120 
Conn 482 

Ill —Seybold v. Zimmerman, 13 N.E. 
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Wash. 700. 
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Collision on curve 
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368, 124 W Va. 744 
Driving on wrong side of road 
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Driving through dost 
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so much dust that neither defend¬ 
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toward defendant could see each 
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show negligence of defendant so as 

to justify submitting case to jury. 
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law if ho attempts to enter the in¬ 
tersection under belief that he has 
time and opportunity to cross safe- 
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Lindsley v. Bonar, 283 P 921, 129 
Kan 441—Hamilton v. Harrison, 
268 P. 119, 126 Kan. 188. 

Ky—Gartrell v Harris’ Coadm’xs, 
187 S W 2d 1019, 300 Ky. 82—Sand- 
mann v. Sheehan, 131 S W.2d 484, 
279 Ky. 614—Bowman v. Enst. 
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—Pollack v. New Jersey Bell Tele¬ 
phone Co., 181 A. 318, 116 N.J Law 
28—Newhouse v. rhlllips, 166 A. 
482, 110 N.J.Law 421—German v. 
Harris, 148 A. 619, 106 N J Law 
621—Purcell v. Pollock, 143 A. 426, 
106 N.J Law 221—Craig v Morgen- 
week. 194 A. 188, 15 NJMise 637 
—Preiss v. Public Service Co-ordi¬ 
nated Transport, 166 A. 628, 11 
NJMise. 426—Samuel v. Chris¬ 
tiansen, 158 A. 479. 10 N.J.Misc. 
223—Janda v. Caswell, 158 A. 329, 
10 NJMise. 123—Shotkin v. Arrow 
Sanitary Laundry, 135 A. 379. 9 
N.J.Misc. -662—Newby v. Letts, 152 
A. 472, 9 NJ.Misc. 14—Durgett 

v. Fublic Service Co-ordimted 
Transport, 150 A. 657, 8 NJMise. 
457—Abel v. Zeek Baking Co., 132 
A. 245, 4 N.J.Misc. 213. 

N.T.—Lee Y. City Brewing Corpora¬ 
tion, 18 N.E.2d 628, 279 N.Y. 380 
—Shuman v. Hall, 158 N.E 16, 
246 N.Y. 51—Morrison v Lloyd, 57 
N.Y.S.2d 854, 269 App.Div. 948— 
DuChessl v. D’Alesandro, 38 N.Y.'S. 
2d 662, 265 App.Div. 982, appeal 
denied 41 N.Y.S.2d 224, 266 App. 
Div. 700—O'Brien v. B. H. Transp. 
Co.. 38 N.Y.S.2d 577, 265 App Div. 
982, appeal denied 41 N.Y.S.2d 222, 
366 App.Div. 700, affirmed 54 N.E. 
2d 884, 292 N.Y. 540—Stevens Y. 
Frabonl, 30 N.Y.S.2d 253, 262 App. 
Div. 10-56—Wasserman v. Congdon, 
12 N.Y.S.2d 132, 257 App.Div. 888— 
Jahrstorfer v. Stillman, 11 N.Y.S. 
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2d 651, 256 App.Div. 1105—Merk- 
ling v. Ford Motor Co., 296 N.Y.S. 
893, 251 App.Div. 89—Knickerbock¬ 
er Laundry Co. v. Stanchi, 288 N. 
Y.S. 692, 248 App.Div. 730—Bailey 
v. Russo, 287 N.Y.S. 908, 248 App. 
Div. *644—Webber v. Graves, 255 N. 
Y.S. 726, 234 App.Div. 579—Plantz 
v. Greiner, 248 N.Y.S. 740, 232 App. 
Div. 73—Paige v. McCarthy, 221 N. 
Y.S. 701, 220 App.Div. 509—Haver- 
ly v. Fitch, 221 N.Y.S. 69, 219 App. 
Div. 630—Franklin v. Marsh, 218 
N.Y.S. 155, 218 App Div. 220— 

Humphrey v. Gawehn, 40 N.Y.S.2d 
347. 

N.C —Niblock v. Blue Bird Taxi Co., 
182 SR 330, 208 N.C. 737—GafTney 
v. Phelps, 178 SE. 231, 207 NO. 
553—Hobbs v. Kirby, 171 S.E. 94, 
205 N.C. 238. 

N.D.—Ostmo v. Tennyson, 296 N.W. 
541, 70 ND. 658. 

Ohio —Blackford v. Kaplan, 20 N. 
E 2d 622, 135 Ohio St. 268—Heidle 
v. Baldwin, 161 N.E. 44, 118 Ohio 
St. 375, 58 A L.R. 1186—Eversole 
v. Seelbach, App, 73 N E 2d 223 
—.Schaller v. Chapman, App, 66 N. 
E 2d 266—Stuchel v Cleveland Ry. 
Co., App., 58 N.E 2d 430—Stevens 
v. Deploy, 189 N E. 260, 46 Ohio 
App 445. 

Okl —Phillips v. Ward, 157 P 2d 450, 
195 Okl. 315—Binding-Stevens Seed 
Co. v Petris, 67 1* 2d 956. 180 

Okl. 95—Sinclair Oil & Gas Co. v. 
Armour, 45 P.2d 754, 172 Okl. 442 
—Yellow Taxicab & Baggage Co. 
v. Pettyjohn, 11 P.2d 487, 157 Okl. 
232. 

Or—Williams v. Bryson, 40 P.2d '61, 
149 Or. 413—Cox v. Jones, 5 P.2d 
102, 138 Or. 327—Willhite v. Freed, 
299 P. 691, 137 Or. 1—McCartney 
v. Westbrook, 286 P. 525, 132 Or. 
488—Nyhart v. Oregon Stages, 268 
P. 982, 126 Or. 105—Lasene v. Sy- 
vanen, 263 P. 59, 123 Or. 615. 

Pa.—Rowles v. Evanuik, 38 A.2d 255, 
350 Pa. 64—Freedman v. Dalton, 25 
A.2d 175, 344 Pa. 212—Finkelstcin 
v. McClain, 200 A. 596, 331 Pa. 198 
—Reppert v. White Star Lines, 186 
A. 788, 323 Pa. 346, 106 A.L.R. 413 
—Adams v. Gardiner, 160 A. 589, 
306 Pa. 576—Hayes v. Shomaker, 
152 A. 827, 302 Pa. 72—Campagna 
v. Lyles, 148 A. 627, 298 Ta. 352— 
Robinson v. Berger, 144 A. 899, 295 
Pa. 95—Sobieralski v. Schwotzer, 
83 A.2d 277, 152 Pa Super. 661— 
Lochhead v. NIerenberg, 18 A.2d 
472, 143 Pa.Super. 507—Brown v. 
Jones, 10 A.2d 839, 138 Pa.Super. 
350—Hess v. Mumma, 7 A.2d 72, 
136 Pa.Super. 58—Tenors v. Mc¬ 
Kinley, 181 A. 32*5, 119 Pa Super. 
368—Engstler v. Penn News Co., 
175 A. 761, 115 Pa.Super. 343- 
Wilt v. Slotkin, 175 A. 756, 115 Pa. 
Super. 491—Krasnoff v. Koopit- 
man, 175 A. 711, 115 Pa.Supor. 475 
—Van Ronk v. Holland Laundry, 
170 A. 470, 111 Pa.Super. 529— j 
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Goldenberg v. Philadelphia Rural 
Transit Co., 170 A. 360, 112 Fa. 
Super. 163—Luft v. Da Costa, 164 
A. 137, 107 Pa.Super. 558—Verbof- 
sky v. Yellow Cab Co., 161 A. 744. 
105 Pa.Super. 318—Petres v. Alexy, 
157 A. 624, 104 Pa.Super. 93—Holt 
v. Metropolitan Storage Co., 157 A. 
373, 103 Pa.Super. 265—Toyer v. 
Lipkin, 100 Pa Super. 369—Hood 
v. Urban, 93 Pa.Super 4—Ensell v. 
Atlantic Refining Co., 92 Pa.Super. 
586—Cortrlght v. American Ice 
Co., 89 1 "a-Super. 373—Speier v. 
Messersmitli, 85 Pa.Super. 233- 
Short v. Trego, Com.PI, 33 Del. 
Co. 44—Rymer v. Devon, Com.PI., 
32 Del.Co. 271—Phillips v. Aroni- 
mink Transp. Co., Com PI, 28 Del. 
Co. 467—Weaver v. Scranton Bus 
Co, Com PI, 44 Laek.Jur. 233— 
Warta v. Sxvarr, Com PI, 48 Lane. 
Rev. 94—Goddard v Armour & Co., 
Com PI., 14 Nortliumb Lcg.J. 66, re¬ 
versed on other grounds 7 A.2d 
79, 136 Pa Super. 158. 

RI.—Jurgiewicz v. Adams, 43 A.2d 
310, 71 R.I. '239—Sullivan v. Ca¬ 
ruso, 29 A 2d 639, 68 R.I. 476— 
Spaziuno v. Kaponl, 13 A.2d 810, 
65 RI. 1*63—McAllister v. Chase, 
13 A.2d 690, 65 K.I. 122—Simpson 
v. Gautreau, 5 A.2d 302, 62 R.I. 
309—Andrews v. Penna Charcoal 
Oo, 179 A 696, 55 R T. 215—Zan- 
nelle v. Pettine, 165 A. 236, 51 R., 
I. 359—Lippitt v. Surprenant, 162 
A. 792—Cloutier v. Kelly, 142 A. 
226. 

S.C.—Bedford v. Armory Wholesale 
Grocery Co., 10 S.E 2d 330, 195 
S.C. 150 

Tenn—Sutherland v. Keene, App., 
203 S W 2d 917. 

Tex—Hicks v. Brown, Civ.App , 128 
S W.2d 884, modified on other 
grounds 151 S.W 2d 790, 136 Tex. 
399. 

Utah —Martin v. Sheffield, 189 P.2d 
127. 

Vt.—Purington v. Newton, 49 A.2d 
98, 114 Vt. 490—Jnsrnin v. Parker, 
148 A. 874, 102 Vt 405 
Va.—Doss v. Rader, 46 S E 2d 434, 
187 Va 231—Brown v. Wallace, 35 
S.E 2d 793, 1S4 Va 570—Temple v. 
Ellington, 12 S E ?d 826, 177 Va. 
134—Fruit Growers Express Co. v. 
Hulflsh, 3 S.E 2d 160, 173 Va 27- 
Brown v. Waltrip, 189 SE 342, 
167 Va. 293—Garrett v. Hammar-k, 
173 S.E. -535, 162 Va. 42—.Scott v. 
Cunningham, 171 S E. 104, 161 Va. 
367. 

Wash—Gile v. Nielsen, 145 P.2d 288, 
20 Wash 2d 1—Gavin v. Evorton, 
144 T.2d 735, 19 Wash 2d 786- 
Leer v. Cohen, 116 P.2d G35, 10 
Wash.2d 239—Bowen v. Odland, 93 
P.2d 366, 200 Wash. 257—Perren 
v. Press, 81 P.2d 867, 196 Wash. 
14—Hamilton v. Cadwell, 81 P.2d 
815, 195 Wash. 683—Mitchell v. 
Cadwell, 62 P.2d 41, 188 Wash. 267 
—Gasklll y. Amadon, 88 P.2d 229, 
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179 Wash. 375—Hamilton v. Les¬ 
ley. 26 P.2d 102. 174 Wash. 616— 
Eggert v. Schumacher. 22 P.2d 52, 
173 Wash. 119—Newman v. Cogs- 
hall, 18 P.2d 850. 171 Wash. 609 
—Leach v. Erickson. 17 P.2d 859, 
171 Wash. 286—Colvin v. Simon¬ 
son. 16 P.2d 839, 170 Wash. 341— 
Pomikala v. Cartwright, 16 P.2d 
204, 170 Wash. 192—Brum ▼. Ham- 
mermei^ter, 14 P.2d 700. 169 Wash. 
659, opinion adhered to 18 P.2d 
1119, 171 Wash. 702—Parton v. 

Barr, 10 P.2d 566, 168 Wash. 60— 
McClanahan v. Fisher, 290 P. 864, 
158 Wash. 114—Hellonthal v. Ed¬ 
monson. 290 P 831. 158 Wash. 276 
—Garrett v. Byerly, 284 P. 343, 
155 Wash. 351, 68 A L.R. 254— 
Hirst v. Standard Oil Co. of Cali¬ 
fornia, 261 P. 405, 145 Wash. 597 
—Novotney v. Thompson, 257 P: 
236, 144 Wash. 155. 

Wis.—Reynolds v. Madison Bus Co., 
26 N.W.2d 653, 250 Wis. 294—Tietz 
v. Blaier, 26 N.W.2d 551, 250 Wis. 
174—Stelzner v. Boehmc, 285 N. 
W. 776, 231 Wis. 332—Teas v. Eis- 
enlord, 253 N.W. 795, 215 Wis. 455. 
42 C.J. p 1249 note 92. 

Negligence in striking horse-drawn 
vehicles as question of law or 
fact see infra subdivision f (6) 
(b) of this section. 

Trial by court without jury 

Conn.—Caines v. Wofsey, 167 A. 733, 
117 Conn. 671—-Camarotta v Kling, 
143 A. 881, 108 Conn. 602. 

R.I.—Flood v. United Electric Rys. 
Co., 166 A. 809. 

Where there Is substantial evi¬ 
dence of defendant’s carelessness, 
cause is properly submitted to jury. 
—Lein v. John Morrell & Co., 224 N. 
W. '576, 207 Iowa 1271. 

Negligence ordinarily Is fact ques¬ 
tion for Jury, or for trial court in 
actions tried without a jury. 

Mass.—Gaines v. Ratnowsky, 41 N. 
E.2d 26, 331 Mass. 254—Shockett 
v. Akeson, 37 N.E 2d 1015. 310 

Mass. 289—Brightman v. Blanch¬ 
ette. 30 N.E.2d 864, 307 Mass. 584 
—Morton v. Dobson, 30 N.E.2d 231, 
307 MasB. 394—Aromando v. Leach, 
28 N.E.2d 634, 806 Mass. 286— 
Gibbons v. Denoncourt, 9 N.E.2d 
633, 297 Mass. 448—Bresnick v. 
Heath, 198 N.E. 175, 292 Mass. 293 
—Barrows v. Checker Taxi Co., 
195 N.E. 112, 290 Mass. 231—Ma¬ 
honey v. Norcross, 187 N.E. 227, 
284 Mass 153—Dodge v. Town 
Taxi. 183 N.E. 260, 281 Mass. 77— 
Walsh v. Wilson, 183 N.E. 261, 
281 Mass. 78—Ferreira v. Zacco- 
lanti, 183 N.E. 261, 281 Mass. 91 
—Keyes v. Checker Taxi Co., 176 
N.E. 207, 275 Mass. 461—Bagda- 
surian v. Nathanson, 169 N.E. 148, 
269 Moss. 886—Bogert v. Thomp¬ 
son, 156 N.E. 884, 260 Mass. 206 
—Hamel v. Sweatt, 153 N.E. 12, 


256 Mass. 581—Dillon v. Plimpton, 
132 N.E. 415, 239 Mass. 588. 

T-lnterseotlon 

Ark.—Holmes v. Lee, 184 S.W.2d 
957, 208 Ark. 114. 

Y-ln ter section 

Cal.—Muir v. Cheney Bros., 148 P. 
2d 138, 64 Cal.App.2d 55. 

U-turn at Intersection 

Okl—Graves v. Harrington, 60 P.2d 
622, 177 Okl. 448. 

Collision during snowstorm 

Minn.—Coffman v Kummcr, 228 N. 
W. 751, 179 Minn. 120 

Collision with snowplow 

Ill.—Mower v. Williams, 78 N.E.2d 
529, 334 Ill App 16. 

Damage to garage reeultlng from 
collision 

Wis.—Zindell v. Central Mut. Ins 
Co. of Chicago, 269 N W. 327, 222 
Wis. 575, 107 A L.R. 1116 

Control 

Iowa—Fait v. King, 32 N.W.2d 7S1. 
I’a—Mmo v. Fahs, 14 A 2d 105, 339 
Pa. 180. 

S.O—Neose v. Toms, 12 R.E 2d 859, 
196 S.C 67 

Wis—Wallace v. Papke, 229 N.W. 

58, 201 Wis 285. 

42 C J. p 1249 note 92 [a]. 

Speed 

U S.—Dillon v. Evansville Rcflning 
Co, CCAInd, 127 F.2d 13. 

Cal—Freeman v. Churchill, 183 P. 
2d 4. 30 Cnl 2d 453—Pollind v. 

l’ollch, 177 P 2d 63. 78 Cal.App.2d 
87. 

Ga—Callaway v. Nicholas, 33 S E. 

2d 523, 72 Ga App 284 
Ill.—La Belle v. Hillsman. 71 N.E 2d 
107, 330 Ill App. 332—Lomax v. 

Brooks, 43 N.E 2d 421, 315 Ill.App. 
567. 

Iowa.—Fait v. King, 32 NW.2d 781. 
Kan.—Hurla v. Capper Publications, 
87 P 2d 552, 149 Kan. 369. 

Me—Fitts v. Marquis, 140 A. 909, 
127 Me. 75. 

Md.—Hess v. Loftus, 195 A. '556, 173 
Md. 284. 

Minn.—Mahowaid v. Beckrich, 2 N. 
W.2d 569, 212 Minn 78—Odegard 
v. Connolly, 1 N.W.2d 3 37, 211 

Minn. 342. 

Neb.—Parks v. Metz, 299 N.W. 643, 
140 Neb. 235. 

N.M.—Williams v. Haas, 189 P.2d 
632. 

N.J.—Zauber v. Van Wagoner, 172 A. 
730, 12 N.J.Misc. 473—Cottrell v. 
Champion, 145 A. 322, 7 N.J.Misc 
314. 

N.Y.—Wagner v. Brooklyn Bus Cor¬ 
poration, 290 N.Y.S. 646, 248 App. 
Div. 911. 

N.C.—Nichols v. Goldston, 46 fl.E.2d 
320, 228 N.C. 514—Stewart v. Yel¬ 
low Cab Co., 42 S.E.2d 405, 227 
N.C. 368. 

Fa.—Maio v. Fahs, 14 A.2d 105, 889 
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Pa. 180—Bachman v. Reading 
Coach Co., 175 A. 747, 115 Pa. 
Super. 504. 

Tenn.—Dulling v. Burnett, 194 S.W. 

2d 294, 22 Tenn.App. 522. 

Tex—Polasek v. Gaines Bros., Civ. 
App. 185 S.W.2d 609, error re¬ 
fused. 

42 C J. p 1249 note 92 [b]. 

Driving without lights 

Mo.—Burton v. Phillips, App., 7 S. 

W.2d 712. 

Failure to stop 

(1) Generally. 

U.S —Dillon v. Evansville Refining 
Co., C C.A.Ind., 127 F 2d 13—Bren¬ 
nan v. Buddenhagen, D.C.Fo., 19 F. 
Supp. 815. 

Aik—Rexer v. Carter, 186 S.W.2d 
147, 208 Ark. 842. 

Cal—Shifilette v. Walkup Drayage & 
Warehouse Co., 169 P.2d 996, 74 
Cal.App 2d 903—Winger v. Elmore, 
57 P 2d 1369, 14 Cal.App 2d 241. 
Conn.—Fitzhugh v. Bushnell, 174 A. 
80, 118 Conn. 677 

D C —Brophy v. Weschler, D.C., 3*6 
F-Supp. 636. 

Iowa—Amelsburg v. Lunning, 14 N. 

W.2d 680, 234 Iowa 852. 

Mass.—Prendergast v. Long, 184 N. 

E 467, 282 Mass 200. 

Mich.—Valenti v. Mayer, 4 N W.2d 
5, 301 Mich. 651—McKelvey v. Hill, 
242 NW. 822, 259 Mich 16. 

Mo—Miller v. Rollins, App., 102 S. 
W.2d 686—Egan v. Palmer, -293 S. 
W. 460, 221 Mo App 823. 

Neb—Riekes v. Schantz, 12 N.W.2d 
766, 144 Neb 150 

NY—Webber v. Graves, 255 N.Y.S. 

726, 234 App Div. 579 
Pa—Higgins v. Jones, 11 A.2d 158, 
337 Pa 401—Boehm v. Heston, 189 
A. 298, 325 Pa. 89—Roth v. Hurd. 
13 A 2d 891, 140 Pa.Super. 401. 
Tenn— Atchley v. Sims, 128 SW2d 
975, 23 Tenn App. 167. 

Wash—Gephart v. Stout, 118 P.2d 
801, 11 Wash 2d 184—Fothergill v. 
Kaija, 48 P 2d 643, 183 Wash 112, 
adhered to 53 F.2d 1198, 183 Wash 
112 . 

42 C.J. p 1249 note 92 [1]. 

(2) Proper place to stop to com¬ 
ply with duty of stopping on coming 
to Intersection with right-of-way 
street or one where stop sign Is 
posted may be question of fact.— 
Cole v. Sherrill, La.App., 70 So.2d 
305. 

(3) Failure of motorist traveling 
upon servient highway to stop in 
obedience to stop sign is not negli¬ 
gence as matter of law but only evi¬ 
dence thereof, which may be consid¬ 
ered with other facts and circum¬ 
stances shown by evidence In pass¬ 
ing on the question of negligence.— 
Hill v. Lopez, 45 S.E 2d 539, 228 N. 
C. 433—Reeves v. Staley, 18 S.E.2d 
239, 220 N.C. 573. 

(4) Under statute requiring full 
stop at arterial highway, driver can- 
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not be held negligent as matter of 
law for failing to stop at particular 
point that will give him beat view. 
—Nielsen v. Rich man, C.C.A.S.D., 114 
F.2d 843, certiorari denied Richman 
v. Nielsen, 61 S.Ct. 172, 311 U.S. 705, 
85 L.Ed. 458. 

(•5) Bus driver was not negligent 
as a matter of law because he dis¬ 
regarded atop sign and collided at 
intersection with motor vehicle 
wnere stop sign appeared on only 
one side of road, and there was a 
large black X across face of sign, 
and there was no showing that roads 
were state roads or by what au¬ 
thority stop sign had been placed 
there.—-Daniels v Ramirez, Tex Civ. 
App, 209 S.W.2d 972. 

failure to keep windshield dean 
and dry 

.Cal.—Wilkerson v. Brown, 190 P. 
2d 958, 84 Cal App 2d 401. 

f allure to keep lookont 

(1) Generally. 

Cal.—Denning v Chiolo, 147 P.2d 410, 
63 Cal App 2d 511. 

Ill —Lomax v Brooks, 43 N E 2d 
421, 315 Ill.App. 567—Cwiklinski v. 
Chapliski, 30 N.E.2d 782, 307 Ill. 
App. 550. 

Ind.—Davis v. Dondanville, 26 NE 
2d 568, 107 Ind.App 665 
Iowa.—Lathrop v Knight, 297 NW 
291, 230 Iowa 272—Rich v. Herny, 
269 N.W. 489, 222 Iowa 465. 

Md.—Hess v. Loftus, 195 A. G56, 173 
Md. 274. 

Mass—Morton v. Dobson, 30 N E 2d 
231, 307 Mass. 394 

Mich.—Scurlock v Pcglow, 249 N.W. 
35, 263 Mich 658—Swalnslon v 
Kennedy, 235 N.W. 240. 253 Mich 
518. 

Minn.—Mahowaid v. Beckrlch, 2 N. 

W.2d 569, 212 Minn. 78. 

Miss.—Genola v. Ozburn, 11 So 2d 
910, 194 Miss 235. 

Neb—Parks v Metz, 299 NW 643. 
140 Neb 235—Thrapp v Meyers, 
209 NW. 238, 114 Neb '689, 47 A. 
L.R. 585. 

N.H.—Adams v. Landry, 35 A.2d 510, 
93 Nil. 74—Bissonnette v. Chev- 
erette, 176 A. 285, 87 NH. 211— 
Gendron v. Glidden, 148 A. 461. 
84 N.H. 162. 

N.M.—Williams v. Haas, 189 P.2d 
632. 

N.D.—Zettle v. Lutovsky, 7 N.W.2d 
180, 72 N.D. 331. 

Ohio.—Ohio Oil Co. v. Liles, 6 N.E. 

2d 18, 54 Ohio App. 124. 

Or.—Van Zandt v. Goodman, 179 P. 
2d 724, 181 Or. 80. 

Pa.—Maio v. Fahs, 14 A.2d 105, 339 
Pa. 180—Rhinehart v. Jordan, 169 
A. 151, 313 Pa. 197. 

S.C.—Neese v. Toms, 12 S.E.2d 859, 
196 S.C. 67. 

Tenn.—Duling v. Burnett, 124 S.W. 
2d 294, 22 Tenn.App. 522. 
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Wash.—Fetterman v. Levitch, 109 
P.2d 10*64, 7 Wash.2d 431. 

42 C.J. p 1249 note 92 [c], 

(2) Failure to look more than 
once. 

Mo.—Dauber v. Josephson, 237 S.W. 

149, 209 Mo.App. 531. 

Wis.—Trautmann v Charles Schelft 
& Sons Co., 228 N W. 741, 201 Wis. 
113, followed in 228 N.W. 744, 201 
Wis. 122. 

Failure to give warning 

(1) Generally. 

Ill.—Cwiklinski v. Chapliski, 30 N. 

E 2d 782, 307 Ill.App 550 
Mieh—Sebastian v. Sherwood, 259 
N W 287, 270 Mich 339 
Mo.—Pogue v. Rosegrant, 98 S W 2d 
528—Egan v Palmer, 293 S W. 460, 
221 Mo App 823 

Mont.—Black v. Martin, 292 P. 577, 
88 Mont 256. 

Pa—McNulty v. Joseph Horne Co., 
148 A. 105. 298 Pa 244. 

Va.—Virginia Electric & Power Co. 
v. Morgan’s Adm'r, 173 S.E 373, 
162 Va 123. 

Wis—Zutter v. O’Connell, 229 N.W. 

74, 200 Wis 601. 

42 C.J. p 1249 note 92 [d]. 

(2) Failure to sound horn on ap¬ 
proach to intersection is not negli¬ 
gence as matter of law—-Short v. 
Powell, 291 NW. 406, 228 Iowa 333 

Failure to yield right of way 

(1) Generally. 

U.S —Dillon v. Evansville Refining 
Co, CCA.Ind, 127 F 2d 13. 

Ariz—Lemkc v. Gardner, 179 F.2d 
788, 65 Ariz 303. 

Cal—De Priest v. City of Glendale, 
169 P.2d 17, 74 Cal App 2d 464— 
McSweeney v. East Bay Trunsit 
Co., 141 P 2d 787, 60 Cal App 2d 
807—Mason v San Diego Electric 
Ry. Co., 133 r 2d 841, 57 Oal.App 
2d 17 

Ga.—Callaway v. Nicholas, 33 S.E 2d 
523, 72 Oa App. -284—Lasoter v. 

Clark, 189 S.E. 265, 54 Ga.App. 669. 
Ill—Hamann v. Lawrence, 188 N E. 
333, 354 Ill. 197—Heldler Hard¬ 
wood Lumber Co. v. Wilson & Ben¬ 
nett Mfg. Co., 243 Ill.App. 89. 
Iowa—Fait v. Krug, 32 NW.2d 781 
—Davidson v. Vast, 10 N.W 2d 12. 
233 Towa 534—Wolfson v. Jewett 
Lumber Co., 227 N.W. 608, 210 
Iowa 244, modified on other 
grounds 230 N.W. 336, 210 Iowa 
244. 

Me—Fitts v. Marquis, 140 A. 909, 
127 Me. 75. 

Md.—Pegelow v. Johnson, 9 A.2d 646, 
177 Md. 345. 

Minn.—Jeddeloh v. Hockenhull, 18 N. 
W.2d 582, 219 Minn. 541—Kane v. 
Locke, 12 N.W.2d 495, 216 Minn. 
170—Mahowaid v. Beckrich, 2 N. 
W.2d 569, 212 Minn 78—Blom v. 
Wilson, 29*6 N.W. 502, 209 Minn. 
419. 
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N.Y.—Hoefner v. Siegler, 238 N.Y.S. 

303, 228 App.Div. 667. 

Or.—Luster v. North Coast Transp. 

Co., 276 P. 666. 128 Or. 650. 

Pa—Van Tine v. Cornelius, 50 A.2d 
299, 3*55 Pa. 584—Hostetler v. 

Knlseley, 185 A. 300, 322 Pa. 248— 
Schlossstein v. Bernstein, 142 A. 
324, 293 Pa. 245. 

R.I.—Simonelli v. Beswick, 138 A. 
435. 

Tex.—Polasek v. Gaines Bros., Civ, 
App., 185 SW.2d 609, error re¬ 
fused. 

Wash—Brewer v. Berner, 131 P.2d 
940, 15 Wash.2d 644—Carlson v. 
Whelan, 84 P.2d 1001, 197 Wash. 
104—Woikert v. Daniels, 36 P.2d 
22. 178 Wash. 416. 

W.Va.—Webb v. Batten, 187 S.E. 325, 
117 W.Va 644. 

Wis —Trautmann v. Charles Schelft 
& Sons Co , 228 N.W. 741, 201 Wis. 
113, followed in 228 N.W. 744, 201 
Wis. 122. 

42 C.J. p 1249 note 92 [g]. 

(2) Statutory right of way rule 
regarding vehicles at intersections 
is a relative one, and whether it was 
\iolatod depends on circumstances, 
and usually is fact question for jury. 
—Mattfeld v Nestor, 32 N.W.2d 291, 
226 Minn 106—Jeddeloh v. Hocken¬ 
hull, 18 N.W.2d 582, 219 Minn. 541. 

(3) Whether vehicle driver was 
justified by circumstances in at¬ 
tempting to croafi path of another 
vehicle having right of way at street 
intersection is question for arbiter 
of facts, whether court or Jury — 
Coshun v. Mausrau, 23 N.E.2d 656, 
62 Ohio App. 249. 

Wrong side of road 

Iowa—Branch v. Des Moines Ry. 

Co., 243 NW. 379, 214 Iowa 689. 
N.M.—Williams v. Haas. 189 P.2d 
632. 

Pa—Boehm v. Heston, 189 A. 298, 
325 Pa. 89—Rocks v Bender, 167 
A. 705, 103 Pa Super. 546. 

Va.—Virginia Electric & Power Co. 
v. Morgan's Adm'r, 173 S.E. 373, 
162 Va. 123 

42 C J. p 1249 note 92 DL 

Turning right 

Mich—Wright v. Barron, 28 N.W.2d 
278, 31K Mich. 409. 

N.J —Jackson v Geiger, 126 A. 438, 
100 N J Law 330 

Or—Williums v. Bryson, 40 P.2d 61, 
149 Or 413. 

Tenn—Atlantic Ice & Coal Co. v. 
Cameron, 94 S.W.2d 72, 19 Tenn. 
App. 675. 

Turning left 

U.S —Vearn v. Crane, C.C.A Ind , 114 
F.2d 896—Nielsen v. Richman, C. 
CASH, 114 F 2d 343, certiorari 
denied Richman v. Nielsen, 61 S.Ct. 
172, 311 U.S. 705, 85 L.Ed. 458— 
Atlantic Greyhound Corporation v. 
Lyon, C.C.A.Va., 107 F.2d 1-57, cer¬ 
tiorari denied 60 S.Ct. 592, 309 U. 
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causing a vehicle approaching, or at, an intersec¬ 
tion to overturn or to leave the road. 89 The 
weight of the evidence and the credibility of the 
witnesses are for the jury. 90 The fact that a 
motorist has the right of way at an intersection 
docs not warrant a holding as a matter of law 
that he was free from negligence in exercising 
his right; 91 in the absence of unusual circumstanc¬ 


es the question whether defendant who had the 
right of way was negligent is a question of fact 
rather than of law. 92 

On conflicting evidence or where more than one 
inference may reasonably be drawn from the evi¬ 
dence, incidental questions are also for the jury, 
or for the trial court in trials without a jury, 93 


6. 667, 84 L.Ed. 1014—Liberty Bak¬ 
in* Co. v. Kellum, C.C.A.Pa, 79 
F.2d 931. 

lAla.—Roberts v. McCall, 17 So. 2d 
159, 245 Ala. 359. 

Cal.—McDevJtt v. Rogers, 136 P.2d 
323, 68 C&l.App.2d 307. 

Conn.—Zint v. Wheeler, 169 A. 62, 
' 117 Conn. 484. 

Ill.—Benestad v. Vander Molen, 76 
N.E.2d 351, 332 Ill.App. 660. 

Iowa.—McDougul v. Bormann, 234 
N.W. 807, 211 Iowa 950. 

Ky.—Trimble v. Baker. 116 S.W.2d 
968, 273 Ky. 434. 

Mass.—Falk v. Carlton, 170 N.E. 61, 
270 Mass 213. 

Mich.—Sebastian v. Sherwood, 259 
N.W. 287, 270 Mich 339—Carton 
▼. Powers, 233 N.W. 373, 252 Mich. 

442. 

Minn.—Abraham v. Byman, 8 N.W. 
2d 231, 214 Minn. 355—Odegard v. 
Connolly, 1 N.W.2d 137, 211 Minn. 
342. 

Mo.—Melber v. Yourtee, 203 SW.2d 
727—Long v. Mild, 149 S.W.2d 853. 
347 Mo. 1002—Prichard v. Dulnn- 
sky, 89 S.W.2d 530, 338 Mo. 360. 
Mont.—Marsh v. Ayres, 260 P. 702, 
80 Mont. 401. 

N.J.—Oliver v. Leonardo, 51 A 2d 
129, 135 N.J.Law 210—Anderson v. 
Cassidy, 196 A. 653, 119 N J Law 
331—Kidder v. Hoffman, 170 A. 
607, 12 N.J.Misc. 186—Saunderson 
v. Applegate, 165 A 127, 9 N.J. 
Misc. 555—Day v. Beyer, 139 A. 
317, 5 N.J.Misc. 1069. 

N.Y.—Shepard v. Peck, 5 N.Y.S.2d 
865, 254 App.Div. 421. 

N.D.—Fagerlund v. Jensen, 24 N.W. 

2d 816, 74 N.D. 766. 

Fa.—Simon v. Moens, 51 A. 2d 737, 
356 Fa. 361—Secklnger v. Econo¬ 
my Laundry, 3 A .2d 46, 133 Pa. 
Super. 414—Homsher v. Lynn, 
Com.PL, 34 Del.Co. 84. 

Wash.—Glrardi v. Union High School 
Dist. No. 1, Skagit County, 98 P. 
2d 298, 200 Wash. 21. 

Wis.—Hansen v. Storandt, 285 N.W. 

870, 231 Wis. 63. 

42 C.J. p 1249 note 92 [o], 

Fasting to left of eonter of Intersec¬ 
tion 

(1) Generally. 

N.Y.— Boylan v. Whitehouee, 242 N. 

Y.S. 11, 229 App.Div. 372. 

Fa.—Wilson v. Consolidated Dressed 
Beef Co., 146 A. 81. 296 Fa. 168. 


Tex.—Adams v. Siefferman, Civ.App., 
397 S W. 2d 506. 

Wis —Manchuk v. Milwaukee Elec¬ 
tric Ry. & Light Co., 294 NW. 42, 
235 Wis. 579. 

42 C.J. p 1249 note 92 [J]. 

(2) Violation of statute requiring 
motorist to pass to right of center 
of intersection before making left 
turn is not negligence per se. but 
merely evidence of negligence for 
Jury’s consideration —Simon v. Nel¬ 
son, 170 A 796, 118 Conn. 154, apply¬ 
ing Massachusetts law. 

89. Cal—Douglas v. Crabtree, 134 
P.2d 91 2, 57 Cal App 2d 568—Pat- 
tisson v. Cavanagh, *63 P.2d 868, 
18 CalApp2d 123, transfer denied. 
Sup, 64 P.2d 946, 18 Cal.App.2d 
123. 

Mo—Bennett v. Cauble, App., 167 
S W 2d 959. 

R.I.—Rayno v Giannini, 136 A 883 

Colliding with curb and telephone 
pole 

Ind—Wagoner v. Rose, 193 N.E. 108, 
100 Ind App. 192 

N.J.—Comar v. Kelly & McAlinden 
Co., 152 A. 471, 9 N.J Misc. 8. 

90. Conn.—Goodhue v. Ballard, 191 
A. 101, 122 Conn 542. 

Ill—Leech v Newell, 56 N.E 2d 138, 
323 Ill App. 510 

Ind —Superior Meat Products v. Hol¬ 
loway, 48 N E.2d S3, 113 Ind.App. 
320. 

Mich.—Wright v. Barron, 28 N.W.2d 
278, 318 Mich. 409. 

N.Y.—Shea v. Judson, 28 N.E.2d 885, 
283 N Y. 393. 

Pa.—Lieb v. Wawa Dairy Farms, 194 
A. 758, 129 Pa.Super. 70. 

Aoouracy of recollection, if not 
credibility, of witnesses for defend¬ 
ants, was for Jury where witnesses’ 
testimony that after accident at in¬ 
tersection plaintiff had disconnected 
light bulb in his taxicab saying it 
had blinded him was denied by plain¬ 
tiff, and evidence showed that plain¬ 
tiff was talking to no one in par¬ 
ticular at time of making alleged 
statement.—Little v. Rubin, 6 A.2d 
683, 62 R.I, 438. 

Disorepanoy in plaintiff's testimo¬ 
ny was for Jury.—Matthews v. 
Cheatham. 188 S.E. 87, 210 N.C. 692. 

91. Cal—Deagle v. Shane, 291 P. 
662. 108 Cal.App. 490. 

98. U.S.—Walkup v. Bardsley, C.C. 
A-Minn., Ill F.2d 789. 
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Cal.—Bramble v. McEwan, 104 P.2d 
1054, 40 Cal.App.2d 400. 

Fla—Toll v. Waters, 189 So. 398, 
138 Fla. 349. 

Md.—Yellow Cab Co. ▼. Lacy, 170 A. 
190, 165 Md. 588. 

Nov.—Botts v. Rushton, 172 P.2d 147, 
63 Nev. 426. 

N.J.—Bahr v. O-W Co., 140 A. 438, 
6 N.J.Misc. 203. 

N.Y.—Shea v. Judson, 28 N.E.2d 885, 
283 N Y. 393. 

Pa—Campagna ▼. Lyles, 148 A. 527, 
298 Pa. 352. 

Nonsuit was not required because 
defendant might have had right of 
way under statute where defendant’s 
truck could have reached intersec¬ 
tion only by violating speed laws.— 
Bahr v. O-W Co., 140 A. 438, 6 N.J. 
Misc. 203. 

93. Cal.—Garland v. Hirsh, 169 P. 
2d 405. 74 Cal.App 2d 629—De 

Priest v. City of Glendale, 169 P. 
2d 17, 74 Cal.App 2d 464—Yack v. 
Tiffin, 158 P 2d 620, 69 CaJ.App 2d 
226. 

Conn —Fitzhugh v. Bushnell, 174 A. 
80, 118 Conn. 677. 

D C —Peake v. Ramsey, Mun.App, 
43 A.2d 763. 

Fla.—Orr v. Avon Florida Citrus 
Corporation, 177 So. 612, 130 Fa 
306 

Ill —Barker v. Monts, 70 N.E.2d 264, 
330 Ill.App. 129. 

La.—-Huffman v. Harman, 133 So. 
481, 16 La.App. '50 

Me.—Libby v. Heikkinen, 33 A. 2d 
604, 140 Me. 23. 

Minn.—Hogle v. City of Minneapo¬ 
lis, 258 N.W. 721, 193 Minn. 326. 
Mo.—Long v. Binnicker, 63 S W.2d 
831, 228 Mo.App 193. 

N.H—Judd v. Perkins, 138 A. 312, 
83 N.H. 39. 

Or.—McVay v. Byars, 138 P.2d 210, 
171 Or. 449. 

R.I.—Flood v. United Electric Rys. 
Co., 166 A. 809. 

Now accident happened 

Mo.—Kroell v. Lutz, App., 810 B.W. 
926. 

Knowledge of ta no left turn* sign at 
intersection 

U.S.—Klas v. Yellow Cab Co., C.C. 
A.Ill., 106 F.2d 935. 

Private road or pnblio highway 

Cal.—Laubscher v. Blake, 45 P.2d 
836, 7 Cal.App.2d 376. 
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sudh as the exact location of the accident with 
respect to the street intersection, 94 which vehicle 
struck the other, 96 the location or position of the 
vehicles after the collision, 96 defendant's failure 
to give a timely warning or signal, 97 which vehi¬ 
cle crossed against the red light, 98 whether de¬ 
fendant entered the intersection against a red 
light, 99 the speed of the vehicles, 1 whether the 
brakes on defendant's vehicle were defective, 2 
whether plaintiff was on the right side of the 
road, 9 whether defendant was driving on the wrong 
side of the road, 4 or whether it was possible for 
him to drive on the right side of the road, 5 wheth¬ 
er defendant drove on left of center of street be¬ 
fore he drove into intersection, 6 whether defend¬ 
ant stopped at the intersection, 7 which of the two 
vehicles stopped before entering the intersection, 8 
and whether defendant kept a lookout. 9 


In addition, on conflicting evidence or where 
more than one inference may reasonably be drawn 
from the evidence, it is for the jury, or for 
the trial court in actions tried without a jury, 
to determine which driver had the right of way, 10 
whether defendant, having the right of way, was 
justified in exercising it, 11 whether defendant yield¬ 
ed the right of way, 12 whether the driver in ap¬ 
proaching the intersection from the right in an un¬ 
lawful manner had forfeited the right of way, 13 
the relative positions of plaintiff's and defendant's 
cars immediately preceding the collision, as bearing 
on the question who had the right of way, 14 which 
vehicle first entered the intersection, 15 or whether 
the vehicles entered the intersection at approxi¬ 
mately the same time. 16 

There must be some evidence of defendant’s 
negligence in the operation of his motor vehicle 


Fft—Jinks v. Currie, 188 A. 356, 324 
Pa 532., 

Whether defendants' driver was 
■tunned by collision was for Jury — 
Little v. Rubin, 6 A 2d 683. G2 R.I. 
488. 

94. At or between Intersections 

Wash.—Horney v. Giering, 231 P. 
958, 132 Wash. 655. 

95. N.Y.—Armstrong: v. Holler, 25 
N.Y.S 2d 984, 261 App.Div. 1017. 

96. Fin—Toll v. Waters, 189 So. 
393, 138 Fla. 349. 

Ill.—Goad v. Grissom, 57 N E 2d 514, 
324 Ill.App. 123 

Me —Libby v. Heikklnen, 32 A 2d 604, 
140 Me. 23. 

97- Mo.—Bennett v. Cauble, App., 
167 S.W.2d 959. 

98. Ky —Ernst v Acy, 95 S.W.2d 
574, 264 Ky. 777. 

99. Ill —Ambrose v. Doyle, 76 N.E 
2d 802, 333 Ill.App. 161. 

Ky —Bryan v. Battoe, 160 S.W.2d 
369, 290 Ky. 47. 

1. Fla.—Toll v. Waters, 189 So. 393, 
138 Fla. 349. 

Ill.—Goad v. Grissom, 67 N.E.2d 614, 
324 Ill App. 123. 

Tw I—Flood v. United Electric Rys. 

Co., 166 A. 809. 

Defendant’s vehicle 
Kan.—Steele v. Russell, 176 P.2d 
251, 162 Kan. 271. 

Wis.—Wappler v. Schenck, 190 N. 
W. 666, 178 Wis. 632. 

9. Wash.—Cooney v. Tacoma Mov¬ 
ing & Storage Co., 285 P. 667, 155 
Wash. 628. 

3. Ohio.—Seekatz v. Sparks, 10 N.E. 
2d 1007. 56 Ohio App. 897. 

4. Iowa.—Carruthers v. Campbell, 
192 N.W. 138. 195 Iowa 890, 28 A. 
L.R. 949. 


5. Iowa.—Hamilton v Young, 171 
N W. G94, 185 Iowa 11 GO. 

6. Towa—Wnldman v Sanders Mo¬ 
tor Co., 243 N.W. 555, 214 Iowa 
1139 

7. Cal—Thompson v. Dcntman, 21 
P 2d 1009, 131 Cal.App. 680. 

Ill—Goad v. Grissom, 57 N.Fj.2d 514, 
324 111 App. 123. 

Kan —Steele v. Russell, 176 P 2d 
251, 162 Kan. 271. 

W.Va—Hambrick v Spalding, 179 
RE 807, 116 W Va. 235. 

Wis—Stelzner v Boehme, 285 NW. 
776, 231 Wis 332. 

8. Ohio—Smith v. Brane, App., 61 
N.E.2d 908. 

9. Mo.—Sullivan v. Union Electric 
Light & Power Co., 66 S.W.2d 97, 
331 Mo. 1065—Bennett v. Cauble, 
App. 167 S W.2d 959. 

Neb.—Olson v. Lilley, 2 N.W.2d 1*5. 
140 Neb. 779. 

Tex—rarker v. Bridgeport Mach. 
Co, CivApp., 91 S.W.2d 807. 

10. Conn.—Alderman v. Kelly, 32 A. 
2d 66, 130 Conn. 98—Garofano v. 
Dworkin, 19 A.2d 421, 127 Conn. 
648. 

Idaho.—Paris v. Burroughs Adding 
Mach. Co., 282 P. 72, 48 Idaho 310. 
Ill.—Darling & Co. v. Yellow Cab 
Co., 238 Ill.App, 326. 

Iowa.—Fait v. Krug, 32 N.W.2d 781 
—Pestotnik v. Balliet, 10 N.W.2d 
99, 233 Iowa 1047. 

Ky.—Tate v. Shaver, 152 8.W.2d 
259, 287 Ky. 29. 

Md.—Askin v. Long, 6 A.2d 246, 176 
Md 545—Paolini v. Western Mill 
& Lumber Corporation, 166 A. 609, 
165 Md. 45. 

NY.—Mantello v. Sanborn Map Co., 
39 N.Y.S.2d 399, 265 App.Div. 1014 
—Plants v. Greiner, 248 N.Y.S, 740, 
232 App.Div. 73—Southcombe v. 
Coyle, 8 N.Y.S.2d 557. 
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Ohio.—Danner v. Avery, 168 N.E. 52, 
32 Ohio App. 301. 

Okl —Mclntire v Burns, 42 P.2d 
143, 172 Okl. 152. 

Or—Stryker v. Hastie, 282 P. 1087, 
131 Or. 282. 

11. Or.—Stryker v. Hastie, supra. 

12. Wash —Carlson v. Whelan, 84 
T 2d 1001, 197 Wash. 101. 

13. Ind—Kraning v. Bloxson, 5 N 
E 2d G49, 103 Ind App 660, rehear¬ 
ing denied 9 N E 2d 107, 103 Ind 
App 660. 

Ohio —Stevens v. Lepley, 189 N.E 
260, 46 Ohio App. 445 

14. Ill —Scrletic v. Jeromell, 67 N. 
E 2d 896, 324 Ill.App. 233. 

Iowa—Shuck v. Keefe. 218 N.W. 31, 
205 Iowa 365. 

42 C J. p 1250 note 99. 

15. Ark—rayne v. Mosley, 162 S 
W.2d 889, 204 Ark. '510. 

Cal.—Pascoe v. Payne, 12 P.2d 1091, 
124 Cal.App. 528—Demers v. .Suth¬ 
erland, 4 P 2d 187, 117 Cal.App. 
4 89. 

Iowa.—Simanek v. Bohol, 7 N.W.2d 
792, 232 Iowa 1150—Harlman v 
Red Ball Transp. Co., 233 N.W. 23, 
211 Iowa 64. 

Mass.—Brightman v. Blanchette, 80 
N.E 2d 864, 307 Mas? 584 

Neb.—Olson v. Lilley, 2 N.W.2d 15, 
140 Neb. 779. 

Ohio.—Danner v. Avery, 168 N.E 
52, 32 Ohio App. 301. 

Pa—Sweet v. Rounds, 36 A.2d 815, 
349 Fa. 162—Curry v. J. M. Will- 
son & Sons, 152 A. 746, 301 Pa. 467. 

18. Ark.—East v. Woodruff, 193 S. 
W.2d 664, 209 Ark. 1046 . 

Cal.—Andrews v. Tinkler, 18 P.2d 
756, 126 Cal.App. 219. 

Neb.—Spittler v. Callan, 255 N.W. 
27, 127 Neb. 331. 

Va.—Independent Cab Ass'n v. 
Barksdale, 16 S.E.2d 112, 177 Va. 
587. 
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at or near the intersection before his negligence 
may be submitted to the jury, and in various cases 
the evidence has been held insufficient to require 
or warrant the submission of defendant's negli¬ 
gence, or of some question incidental thereto, to 
the jury. 17 Where the evidence is not conflicting 
and reasonable minds can reach but one conclu¬ 
sion, defendant’s negligence is a question of law 
for the court. 18 Defendant will be held negligent 
as a matter of law where the evidence is uncon¬ 
tradicted and the fact of negligence is the only 
inference which can reasonably be drawn there¬ 
from. 18 


(5) Towing and Being Towed 

Whether the defendant was guilty of negligence while 
engaged In towing another automobile or vehicle or In 
driving an automobile which was being towed Is a question 
for the Jury where the evidence is conflicting or different 
inferences may reasonably be drawn from the evidence. 

Where the evidence is conflicting or different 
inferences of fact may reasonably be drawn there¬ 
from, it is for the jury, or for the trial court in 
actions tried without a jury, to determine whether 
defendant was guilty of some negligent act while 
engaged in towing another automobile or vehicle, 20 
or in driving a car which was itself being towed. 21 


17. 111.—Scbachtrup v. Hensel, 14 

N.E.2d 897, 295 Ill.App. 303. 
Iowa.—King v Gold, 276 N.W 774, 
224 Iowa 890. 

Ky.—Consolidated Coach Corporation 
v. Hopkins' Adm'r, 37 S.W 2d 1. 
238 Ky. 136. 

Md.—Finney v. Frevel, 37 A 2d 923, 
183 Md. 355—Rinehart v. RIsling, 
26 A.2d 411. 180 Md 668 
Mich.—Donnelly v. Chulski, 265 N.W. 
•513. 275 Mich. 22 

Minn.—Laiti v. MacNaughtin. 271 N 
W. 481, 199 Minn 167—McGerty v. 
Nortz, 254 N.W. 601, 191 Minn. 
443. 

Mo.—Gabelman v. Bolt, 80 SW.2d 
171, 336 Mo. 539—Bennett v. Cau- 
ble, App, 167 S.W 2d 959. 

Okl.—Butts v. Collins, 12 T.2d 196, 
158 Okl. 19. 

Or.—Cameron v. Goree, 189 P.2d 
596. 

Pa.—Ranck v. Saudcr. 193 A. 269. 
327 Ta. 177—Kutz v. General Bak¬ 
ing Co, 87 Pa.Super. 297. 

Wash.—Jamieson v. Taylor, 95 P.2d 
791, 1 Wash.2d 217. 

Wis.—Manchuk v. Milwaukee Elec¬ 
tric Ry. & Light Co., 294 N.W. 42, 
235 Wis. 679—Geyer v. Milwau¬ 
kee Electric Railway & Light Co, 
284 N.W. 1, 230 Wis. 347. 

Proof of happening of aocident 
was insufficient to take case to jury 
on issue whether defendant was 
guilty of negligence in keeping look¬ 
out.—La Chance v. Stuart, 288 N.W 
262, 233 Wis. 246. 

Defendant who traveled on hie 
side of highway at legal speed which 
neither increased nor decreased was 
not as matter of law guilty of neg¬ 
ligence with respect to collision with 
approaching pick-up truck which 
turned to the left at highway in¬ 
tersection.—Jamieson v. Taylor, 95 
P.2d 791, 1 Wash.2d 217. 

Evidence that defendant did not 
comply with stop sign erected at in¬ 
tersection within city did not raise 
jury issue as to whether defendant 
was negligent on such ground with 
respect to collision at intersection, 
where it was not shown that there 


existed an ordinance declaring street 
a main artery of travel so as to 
make stop sign a lawful traffic reg¬ 
ulation, notwithstanding stop sign 
had been there for years—Epolito 
v Epolito, 71 N.Y..S 2d 611. 189 Misc. 
424. 

Nonsuit held proper 

Or— Hefling v. Heints, 72 P.2d 44, 
157 Or. 542. 

Pa —Otis v. Kolsky, 94 Pa Super 
648—Boose v. Walker, 86 Fa.Super. 
218—Weinberg v Wilson At Co, 
Com.PI, 37 Luz Leg Reg 385. 
Wash.—Sather v. Blodgett, 13 P 2d 
60, 169 Wash. 25. 

Directed verdict for defendant 
Miss.—McLean v. Mississippi Power 
Co, 186 So 314. 

N II —Peterson v. Pappacostantis, 26 
A 2d 677, 92 N.H. 146. 

Ohio—Central Transfer & Storage 
Co v. Frost, App., 36 N.E 2d 494. 
Trial before court 

In pedestrian’s action against tax¬ 
icab operutor under allegation that 
negligent operation of taxicab at 
intersection caused collision with au¬ 
tomobile and caused automobile to 
strike pedestrian, under evidence 
that automobile skidded to left side 
of street and struck taxicab, which 
had not gone beyond center line of 
street intersecting street on which 
it was being operated, trial court 
properly refused to consider statu¬ 
tory rule governing right of way at 
Intersections.—Pimpare v. McNa¬ 
mara, 193 A. 513, 58 R.I. 515. 

18. Cal.—Osgood v. City of San 

Diego, 62 P 2d 195, 17 Cal.App 2d 
345. 

19. Cal.—Osgood v. City of San 

Diego, supra. 

Pa.—Chapman v. Weimar, 195 A. 473, 
129 Pa.Super. 373. 

Wis.—Neuser v. Thelen, 244 N.W. 
801, 209 Wis. 262, followed in 244 
NW. 804, 209 Wis. 271. 

42 C.J. p 1250 note 1. 

Where motorist failed to give re¬ 
quired signal of intention to turn 
left so that oncoming motorcyclist 
was not afforded reasonable oppor- 
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tunlty to avoid collision, motorist 
was negligent as matter of law and 
trial court should have so instructed 
jury.—Leanna v. Goethe, 300 N.W. 
490, 238 Wis. 616. 

20. Ala.—Wilson & Co. v. King, 33 
So.2d 351. 250 Ala. 90. 

Mo.— Schupback v. Meshevsky, 300 
S.W. 465. 

Wash —Baker v Rosaia, 5 P.2d 1019, 
165 Wash 532 

42 C.J. p 1250 note 3, p 1019 note 66 

[bj. 

Care required In towing see supra g§ 
339-341. 

Defendant railroad towing automo¬ 
bile onto ferryboat 

N.J.—American Grocery Co v. Dela¬ 
ware, L. & W. R. Co . 168 A. 631. 
11 N.J.Misc. 820. 

Tow chain breaking 

Wis—Scharine v Huebsch, 234 N. 
W. 358, 203 Wis. 261. 

Trailers 

U.S.—Kroger Grocery & Baking Co. 

v. Reddin, C.C A Mo , 128 F.2d 787. 
Ark.—Veasey v. East Texas Motor 
Freight Lines, 205 S.W.2d 188, 212 
Ark. 202—Coca-Cola Bottling Co 
of Southwest Arkansas v. Carter, 
154 S.W 2d 824, 202 Ark. 1026. 

Ill.—Franks v. Interline Freight Co.. 
7 N.E.2d 912, 290 Ill App. 597— 
Moore v. Jansen & Schaefer, 265 
Ill.App. 459. 

Iowa.—McCarthy v. Mandery, 294 N. 

W. 683, 229 Iowa 372. 

Ky.—Square Deal Cartage Co. v. 
Smith's Adm’r, 210 S W 2d 340, 307 
Ky. 135—Commercial Carriers v. 
Small, 126 S.W.2d 143, 277 Ky. 189. 
N.J.—McKe&g v. Franklin Contract¬ 
ing Co., 135 A. 773, 5 N.J.Misc. 
130. 

Okl.—Carter v. Pinkerton, 146 P.2d 
842, 194 Okl. 34. 

Wis.—Schlelf v. Honeck, 24 N.W.2d 
602, 249 Wis. 276. 

81. Wash.—Lewis v. Bertero, 77 P, 
2d 786, 194 Wash. 186. 

Wis.—Scharine v. Huebsch, 234 N.W. 

358, 203 Wis. 261. 

42 C.J. p 1260 note 4. 
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On such evidence it is for the jury, or for the 
trial court in actions tried without a jury, to de¬ 
termine whether the driver of an automobile was 
negligent when a pedestrian tripped over a tow 
rope or chain strung between the vehicles, 22 or 
where an automobile struck a tow rope or cable 
stretched across the road, 23 or where the object 
being towed became detached. 24 On such evi¬ 
dence incidental questions are also for the jury, 
or for the trial court in actions tried without a 
jury, 25 such as whether there were lights on the 
vehicle. 26 

There must be sufficient evidence of defendant’s 
negligence while engaged in towing another ve¬ 
hicle or while being towed, and in various cases 


the evidence has been held insufficient to warrant 
or require submission of defendant’s negligence to 
the jury. 27 

(6) Colliding with Vehicle Parked or at Rest 

On conflicting evidence or where different Inferences 
may reasonably be drawn from the evidence, It Is for 
the Jury to determine whether the defendant, in the opera¬ 
tion of a motor vehicle, was negligent in colliding with a 
vehicle parked or at rest. 

Where the evidence is legally sufficient and is 
in conflict or different inferences may reasonably 
be drawn from the evidence, it is for the jury, or 
for the trial court in actions tried without a jury, 
to determine whether defendant, in the operation 
of a motor vehicle, was guilty of negligence in 
colliding with a motor vehicle 28 or was guilty of 


Injury to plaintiff towing* defendant’s 
truck 

Where plaintiff’s sleigh, which had 
been hitched to defendant’s stalled 
truck, was raised when plaintiff 
started horses so that plaintiff, who 
was standing on sleigh, was thrown 
to ground, whether defendant was 
negligent In having put truck m gear 
before truck started rolling was for 
jury.—Johnson v. Hasslmger, 270 N. 
W. 52, 223 Wis 239. 

22. Ala.—Gulf Refining Co. v. Mc- 
Neel, 153 So. 231, 228 Ala 302. 

23. Tnd—Pride v. Vonderscher, 158 
N.E. 250, 87 IndApp. 3GX. 

Mieh —Vashaw v. Marquette Public 
Service Garage, 284 N W. 910, 288 
Mich 363 

24. R.I.—Staples v. Spelman, 165 A. 
783, 53 R.I. 244 

2A. Iowa —McCarthy v. Mandery, 
294 NW. 583. 229 Iowa 372. 

Mich.—Vashaw v. Marquette Public 
Service Garage, 284 N.W. 910, 288 
Mich. 363. 

Time of collision 

Wash—Lewis v. Rertero. 77 P.2d 
786, 194 Wash. 186. 

26. Taillight on trnok towed 
Wash.—Lewis v. Bertero, supra. 
Track and trailer 

Ill.—Williams v. Consumers Co., 185 
N.E. 217, 352 Ill. 61. 

Or.—Kiddle v. Schnitzer, 117 P.2d 
983, 1*67 Or. 316. 

Pa.—Nevin Bus Line v. Paul R. Hos- 
tetter Co, 155 A. 872, 306 Pa. 72. 
Wash.—Bissell v. Seattle Vancouver 
Motor Freight, 168 P.2d 390, 25 
Wash.2d 68. 

27. Injury to horseback rider by 
road grader 

Ky.—Myers v. Salyer, 127 S.W.2d 168, 
277 Ky. 696. 

Injury to ooonpants of trailer 

(1) In actions for injuries to occu¬ 
pant of trailer which broke away 
from towing automobile, evidence re¬ 
garding fitness of trailer and repair 


of angle irons, which had been bro¬ 
ken and which connected trailer to 
automobile, was insufficient for trier 
of facts on question of negligence of 
a*jtomobilist—Cormier v. Bodkin, 15 
N E 2d 457, 300 Mass. 357. 

(2) In actions for injuries to occu¬ 
pants of a trailer which broke away 
from a towing automobile, evidence 
as to how and where occupants were 
injured was insufficient for trier of 
facts on question of liability of an 
oncoming motorist who hit trailer 
after it broke away.—Cormier v. 
Bodkin, supra. 

28. Ala.—Harrison v. Wright, 111 
So. 642. 215 Ala 607. 

Ark.—.Ball v. Hail, 118 S.W.2d 668, 
106 Ark. 491. 

Cal —Graves v. Kern County Transp 
Corporation, 296 P. 902, 112 Cal 
App. 261. 

Colo —C. A. Jackson, Inc., v. Wil¬ 
helm, 102 P.2d 731, 106 Colo. 140. 
Conn.—Curcio v. Goodwin, 18 A.2d 
360, 127 Conn. 483—Boileau v. Wil¬ 
liams, 185 A. 429, 121 Conn. 432. 
Ga—Wilson v. Ray, 13 S E.2d 848, 
64 Ga App. 540. 

Ill—Nielsen v. Pyles, 54 N.E 2d 753, 
322 Ill.App. 574. 

Md —Brotman v. McNamara, 29 A.2d 
264, 181 Md. 224—Montgomery Bus 
Lines v. Diehl, 148 A. 453, 158 Md. 
233. 

Mass.—Le Blanc v. Pierce Motor Co, 
30 N.E.2d 684, 307 Mass 535. 

Minn.—Corridan v. Agranoff. 297 N 
W. 759, 210 Minn. 237—Farwell v 
Stambaugh, 281 N.W. 526, 203 

Minn. 392. 

Mo.—Rockenstein v. Rogers, 31 S.W. 
2d 792, 326 Mo. 4 68—Day v. Banks, 
App., 102 S.W.2d 955, opinion 
quashed on other grounds State ex 
rel. Banks v. Hostetler, Sup., 128 
S.W.2d 1022—Day v. Banks, App., 
102 S.W.2d 946, opinion quashed in 
part on other grounds State ex rel. 
Banks v. Hostetter, 126 S.W.2d 835. 
344 Mo. 155—Stewart v. Jeffries. 
84 S.W.2d 5*60, 224 Mo.App. 1050— 
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Ligon v. Exhibitors’ Film Delivery 

6 Service Co., App., 22 S.W.2d 1068. 
Neb.—Fulcher v. Ike, 6 N.W.2d 610, 

142 Neb. 418. 

N.J.—Matrlss v. City Service Transit 
Co., 177 A. 440. 13 N.J Misc. 221— 
Lischke v. Michaels, 142 A. 652, 6 
N.J.Misc. 704. 

N.Y.—Pority v. Townley, 56 N.Y.S.2d 
473. 

Okl —Keen Bottling Co. v. Morgan, 

7 P.2d 147, 164 Okl 167. 

Pa.—Moyer v. Snyder, Com.PI., 14 
Northumb Leg J. 101. 

S.D.—Griebel v. Ruden, 253 N.W. 447, 
62 S.D. 469. 

Term—Tevis v. Proctor & Gamble 
Distributing Co, 113 S W 2d 64, 21 
Tenn.App. 494—Redding v. Hatch¬ 
er, 14 Tenn App. 561. 

Utah.—Trimble v. Union Pacific 
Stages, 142 P.2d 674, 105 Utah 457. 
Wash—Hardman v. Younkers, 131 
P2d 177, 15 Wash.2d 483, 161 A.L. 
R 868—Todd v. Alexander, 294 P. 
515, 160 Wash. 3- 

W Va.—Lynch v. Alderton, 20 S.E.2d 
657, 124 W.Va 446. 

Negligence in parking or leaving ve¬ 
hicle unattended as question of 
law or fact sec supra subdivision 
d (6) of this section. 

Collision on bridge 

N.J.—Reilly v. Cohen, 139 A. 238, 5 
N.J.Misc. 991. 

Defendant’s vehicle poshed into 
plaintiff’s oar by streetcar 

N J.—Schadel v. Honig, 131 A. 624, 
4 N.J.Misc. 56, affirmed 134 A. 919, 
103 N J.Law 203. 

Defendant’s vehicle sliding backward 
down hill 

N.Y.—Bonded Freightways v. Cod¬ 
ington, 22 N.Y.S.2d 865, 260 App. 
Div. 832. 

Striking door of motor vehiole 

U.S.—Tyson-Long Co. v. Wolfe, C.G, 
A.Ill., 81 F.2d 82. 

N.J. — Greenberg v. O’Brodsky, 177 A. 
131, 13 N.J.Misc. 184. 
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negligence in colliding with another vehicle 29 
parked or at rest, or in causing another vehicle 
to strike plaintiff’s parked vehicle. 20 On such evi¬ 
dence incidental questions also are for the jury 
or trial court. 81 

The evidence must be legally sufficient to justify 
submission to the jury of defendant’s negligence. 32 
Where the evidence is undisputed and not more 
than one inference may reasonably be drawn, de¬ 
fendant’s negligence in colliding with a parked 
vehicle is a question of law. 33 

f. Conduct toward Particular Persons 

(1) Pedestrians 

(2) Persons working upon or in highway 

(3) Persons boarding or alighting from 

streetcar or other vehicle 

(4) Bicyclists 

(5) Motorcyclists 

(6) Drivers and occupants of other par¬ 

ticular vehicles 

(7) Persons in charge of animals 

(8) Children 

(9) Persons under disability 


(10) Persons emerging from behind ob¬ 

structions 

(11) Guests or occupants of vehicle 

owned or operated by defendant 
(1) Pedestrians 

(a) In general 

(b) Walking along highway 

(c) Crossing highway 

(d) Standing or sitting upon highway 

(c) On sidewalk 

(a) In General 

Where the evidence Is In conflict or different Infer¬ 
ences may reasonably be drawn from the evidence, It Is 
for the Jury to determine whether the defendant, in the 
operation of a motor vehicle, was guilty of negligence in 
causing injury to a pedestrian. 

Where the evidence is legally sufficient and is 
conflicting or different inferenoes of fact may rea¬ 
sonably be drawn therefrom, it is for the jury, 
or for the trial court in actions tried without a jury, 
to determine whether defendant in the operation 
of a motor vehicle was guilty of negligence in caus¬ 
ing injury to a pedestrian, 34 as where the pedes¬ 
trian is struck by defendant’s motor vehicle, 35 


N.Y.—Rague v. Staten Island Coach 
Co.. 42 N.E.2d 488. 288 N.Y. 206. 

Xntoxioatlon 

Tex.—Peveto v. Smith, 133 S.W.2d 
672, 134 Tex 308. 

Backing 1 into parked vehicle 
Mass.—Wllfiorcn v. Pelton, 164 N.E 
623. 266 Mass. 17. 

Keeping lookout 

Conn.—lioileau v. Will lama, 185 A. 
429, 121 Conn. 432. 

N.D.—Jondahl v. Campbell, 238 N.W. 
697. 61 N.D. 555. 

Wash.—Chapin v., Stlckel, 22 P.2d 
290, 173 Wash. 174. 

N.Y.—Hurwitz v. City of New York, 
14 N.Y.S.2d 354. 

Wrong aide of road 

Iowa.—Russell v. Lesohensky, 276 N. 

W. 608, 224 Iowa 334. 

29. XTnllghted cart standing at curb¬ 
ing 

N.C.—Chadwick v. O'Bryan, 172 S.E. 
190. 205 N.C. 844. 

30- N.J.—Ross v. Nevln Bus Lines, 
154 A. 198, 9 N.J.Misc. 412. 

31. Whether vehicle being towed 
was disabled by locked rear wheel, so 
as to bring it within exception to 
statutory rule that no person shall 
park or leave any vehicle on pave¬ 
ment. was for jury.—Breaux v. 
Soares, 64 P.2d 146, 18 Cal.App.2d 
489. 

39. Mo. —Freed v. Mason, App., 137 
S.W.2d 673. 

33. Ky.—Alford v. Beaird, 192 S.W. 
2d 180, 801 Ky. 512. 


34. Okl —Gideon v. Jones, 70 F.2d 
814, 180 Okl. 621. 

Ta.—Johnson v. French, 140 A. 133. 
291 Ta. 437 

Care as to pedestrians in general sec 
supra §8 382-389. 

Ordinarily question of fact 
Cal—Crooks v. Doeg. 40 P 2d 590, 4 
Cal App 2d 21—Maggart v. Bell, 2 
r.2d 516, 116 Cal App. 306. 

Mass.—Simonson v. Angel, 152 N.E 
52, 256 Mass 256. 

Minn —Saunders v. Yellow Cab Cor¬ 
poration of Minnesota, 233 N.W. 
699, 182 Minn. 62. 

Causing wire to fall 
Win rc truck driver struck pole 
causing electric wire to fall across 
highway and motorist while render¬ 
ing assistance to truck driver who 
was under the truck came in con¬ 
tact with the wiro and suffered in¬ 
juries, truck driver’s negligence was 
for Jury.—Butler v. Jersey Coast 
News Co., 160 A. 669, 109 N.J.Law 
255. 

Causing post to fall 

Where contractor, who was erect¬ 
ing building, supported roof over al¬ 
ley by timber posts, and truck which 
was delivering lumber struck post, 
causing post to fall on pedestrian, 
in pedestrian’s action for injuries, 
question of negligence of truck driv¬ 
er was for Jury—Tuveson v. J. M. 
Colman Co., 82 P.2d 679, 196 Wash. 
286. 

35. Ala.—Tillery v. Walker, 114 So. 
137, 216 Ala. 676. 

Ariz.—Pearson & Dickerson Contrac¬ 
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tors v. Harrington, 137 P.2d 381, 
60 Ariz. 354. 

Ark.—Northwestern Casualty & 
Surety Co. v Rose. 46 S.W.2d 796. 
185 Ark. 263—Southwestern Bell 
Telephone Co. v. Roberts, 31 S.W. 
2d 302. 182 Ark 211. 

Cal —Barry v. Maddalena, 146 P.2d 
974, 63 Cal.App.2d 302—McNear v. 
Pacific Greyhound Lines, 146 F.2d 
34, 63 Cal.App 2d 11—Casalegno v. 
Leonard. 105 P.2d 125 40 Cal.App. 
2d 675—Wickman v. Lowenstein, 
28 P.2d 681, 136 Cal.App. 279—Rapp 
v. Southern Service Co., 4 P.2d 195, 
116 Cal.App. 699—Maggart v. Bell, 
2 P.2d 616, 116 Cal.App. 306—Beall 
v. Erickson, 297 P. 960, 113 Cal. 
App. 36—Tucker v. City and Coun¬ 
ty of Son Francisco, 296 P. 101, 111 
Cal.App. 720—Montanez v. Beard, 
291 P. 896. 108 Cal.App. 585—Peat- 
field ▼. Pacific Gas Radiator Co., 
265 P. 324, 89 Cal.App. 625—Milner 
v. Toliver, 261 P. 1069, 87 Cal.App. 
38—O'Farrell v. Andrus, 260 P. 957, 
86 Cal.App. 474. 

Colo.—Berkowitz v. Barry, 7 F.2d 
405, 90 Colo. 170. 

Conn.—Travis v. Balfour, 161 A. 521, 
115 Conn. 711—Tomnsko v. Raucci, 
155 A. 64, 113 Conn. 274—Fagan v. 
Ohler, 153 A. 778, 112 Conn. 667. 
D.C.—Chr. Hcurich Brewing Co. v. 
McGavin, 16 F.2d 334, 66 App.D.C. 
389. 

Fla.—Motor Transit Co. v. Bethea, 
173 So. 801, 127 Fla. 680—Rhodes 
v. Grund, 146 So. 558, 108 Fla. 323. 
Go.—Lockett v. Belcher Heating A 
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Plumbing Co., 138 S.E. 286, 36 Ga. 
App. 816. 

Ictaftio.—Geist v. Moore. 70 P.2d 403, 
68 Idaho 149—Wyland v. Twin 
Falls Canal Co., 285 1\ 676. 48 Ida¬ 
ho 789. 

Ill.—Schmidt v. Anderson, 21 N E.2d 
825, 301 Ill.App. 28—Blumb v. Getz, 
13 N.E.2d 1019, 294 Ill.App. 432— 
Nordman v. Carlson, 10 N E.2d 53, 

291 Ill.App. 438—Hoohler v. Vocl- 
pel, 246 Ill.App. 69—Housley v. 
Noblett, 234 Ill.App. 59. 

Ind.—Hill v. Boggs, 185 N.E. 300, 98 
Ind.App. 506. 

Iowa.—Hayes v. Stunkard, 10 N.W.2d 
19, 233 Iowa 582. 

Ky.—Honaker v.. Crutchfield, 57 £ W. 
2d 502, 247 Ky. 495—Wells v. Kin*. 

292 SW. 777, 219 Ky 201—Wil¬ 
liams v. Schmidt, 280 S.W. 494, 213 
Ky. 122. 

Me-Gerrish v. Ferris, 23 A 2d 891, 
138 Me. 213—Dyer v. Ayoob, 187 A. 
757, 134 Me. 502—King v Wolf 
Grocery Co., 137 A. 62, 126 Me 
202 . 

Md —Tri-State Poultry Co-op v. 
Carey, 67 A.2d 812—Thursby v. 
O’Rourke, 23 A.2d 656, 3 80 Md 
223—Jones v. Wayman, 182 A. 417, 
169 Md. 670—Epps v. Rainey, 181 
A. 730, 169 Md. 701—Panilz v 

Webb, 135 A. 406, 151 Md 639 
Mass.—Mitchell v. Silverstein, 70 N. 
E 2d 306, 320 Mass. 524—Kelly v 
Railway Express Agency, 62 N.E. 
2d 411, 316 Mass. 301—Nicholson v 
Babb, 23 N.E.2d 103, 31)4 Mass. 216 
—Snow v. Nickerson, 22 N E 2d 
693, 304 Mass. 63—llall v. Sham. 
197 N.E 437, 291 Mass 606—Bry¬ 
ant v. Emerson, 197 N E. 2, 291 
Mass 227—Walsh v. Gill Is, 176 N. 
E 802, 276 Mass. 93—Mulroy v 
Marinakis, 171 N.E. 670, 271 Mass 
421—Moran v Brodeur, 158 N 12 
349. 261 Mass. 120—Hicks v. H. B. 
Church Truck Service Co, 156 N.E. 
254, 259 Mass. 272. 

Mich—Malone v. Vining, 21 NW.2d 
144, 313 Mich. 316—Watkmson v. 
Reichle, 290 N.W. 877, 292 Mich 
484—Tio v. Molter, 247 N.W. 772, 
262 Mich. 665—Deyo v. Detroit 
Creamery Co., 241 N.W. 241, 257 
Mich. 77. 

Minn.—Anderson v Kelley, 265 N.W. 
821, 196 Minn. 578—Horsman v. 
Bigelow, 239 N.W. 250, 184 Minn 
614—Shotts v. Standard Oil Co. of 
Indiana, 232 N.W. 712. 181 Minn. 
386, followed In 232 N.W. 714, 181 
Minn. 391. 

Mo.—Glick v. Arink, 68 S.W.2d 714— 
Schuls v. Smercina, 1 S.W 2d 113, 
818 Mo. 486—Robertson v. Scog¬ 
gins, App., 73 S.W.2d 430—Shan¬ 
non v. People’s Motorbus Co. of St. 
Louis, App., 20 S.W.2d 680—Mebas 
v. Werkmelster, 299 S.W. 601, 221 
Mo. App. 173. 
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Mont.—Carey v. Guest, 268 P. 236, 
78 Mont. 415. 

Neb.—Tews v. Bamrick, 26 N.W.2d 
499, 148 Neb. 59—Kuhlman v. 

Schacht, 265 N.W. 549, 130 Neb. 
611. 

N.J.—Hyman v. Bierman, 31 A.2d 
762, 130 N.J.Law 170—Hargrave v. 
Stockloss, 21 A.2d 820, 127 N.J. 
Law 262—Vander Pyle v. Alexan¬ 
der Hamilton Garage, 192 A 436, 
118 N.J.Law 238—Hamilton v. Alt- 
house, 178 A. 792. 115 N.J.Law 248 
— -Klein v. Frank, 160 A 411, 109 
N J.Law 221—Zieglar v. Bonine, 
135 A. 77, 4 N.J.Misc. 1005 

N.Y.—Zajac v Rochester Soda Wa¬ 
ter Co., 20 N Y.S.2d 531, 259 App. 
Div. 1055—Schelker v. Commercial 
Credit Corporation, 7 N.Y S.2d 823, 
255 App Div. 887—Valois v. Bodine, 
291 N.Y.S. 377, 249 App Div. 671— 
Herbert v. W. H. Smith Paper Cor¬ 
poration, 276 N.Y S 820, 243 App 
Div. 260—Burger v F’lflh Ave. 
Coach Co., 225 N.Y.S 627, 222 App 
Div. 187, reversed on other grounds 
164 N.E. 592, 249 N.Y. 583—Lynch 
v Pratt, 225 N.Y.S 486, 222 App 
Div 179. 

N.C—Knight v. Bryant, 198 SE 644, 
214 NC 822—Lewis v Hunter, 193 
S.E 814. 212 N C 504. 

Ohio —Closs v. Ball. 22 N E 2d 141, 
60 Ohio App 513-- -Dreihs v Taxi¬ 
cabs of Cincinnati. 180 N.E. 832, 
45 Ohio App 129. 

Pa—Rooney v. Maezko, 172 A. 3 51, 
315 Pa. 113—Morin v. Kreidt, 164 
A 799, 310 Pa. 90—lloy v. Wolf¬ 
gang, Com.PI., 7 Sch.Reg 77 

RI.—Silvia v. Caizz, 7 A.2d 704, 63 
R.T. 172. 

Tex—Gulf Refining Co. v. Young¬ 
blood, Civ App., 23 S W 2d 522. 

Vt—MacDonald v. Orton, 134 A. 609, 
99 Vt. 425. 

Va—IVrkinson v. Persons, 178 S.E. 
682, 164 Va. 172—Richardson v. 

Shank, 154 S.E. 542, 155 Va. 240. 

Wash—Carmm v. Port of Seattle, 
116 P 2d 338, 10 Wash.2d 139— 

Hadley v. Simpson, 115 P 2d 675, 
9 Wash.2d 541—Cannon v. City 
Electric & Fixture Co., 290 P. 828. 
158 Wash. 66—Barach v. Island 
Empire Telephone & Telegraph Co, 
275 P. 713, 151 Wash. 279. 

W.Va.—Webb v. Harrison, 31 S E.2d 
686, 127 W.Va 124—Attelli v 

Laird, 146 S E. 882, 10C W.Va. 717 

Wis.—Berantsen v. Reutler & 
Dorsch, 210 N.W. 708, 191 Wis. 275 
—Stewart v. Olson, 206 N.W. 909, 
188 Wis. 487, 44 A.L.R. 1292. 

42 C.J. p 1250 note 6. 

At Intersection 

(1) Generally. 

Cal.—Young v. Tassop, 118 P.2d 371, 
47 Cal.App.2d 657—Welch v. 
Wirsching, 16 F.2d 691, 127 Cal. 
App. 725—Wilson v. California Cab 
Co., 13 P.2d 758. 125 Cal.App. 383 
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—Nicol v. Davis, 290 P. 114, 107 
Cal.App. 26—Kletz v. Mac Ad am, 
271 P. 1101, 94 Cal.App. 770. 

Colo.—Ross v. Sherman, 35 P.2d 1014, 
95 Colo. 346. 

Conn.—Alston v. Consolidated Motor 
Lines, 173 A. 899, 118 Conn. 707. 
Ill.—SchnefC v. Mirring, 69 N.E.2d 
352, 329 Ill App. 511—Dus&tko v. 
Pletka, 67 N.E 2d 424, 329 Ill.App. 
189—Bartels v. McGarvey, <63 N.E. 
2d 617, 327 Ill.App. 206—Meltzer v. 
Shklowsky, 63 N.E 2d 272, 321 Ill. 
App. 400—Krause v. Dodge Bros. 
Corporation, 9 N.E 2d 262, 291 Ill. 
App. 604. 

Iowa.—Lorimer v. Hutchinson Ice 
Cream Co. 249 N.W. 220, 216 Iowa 
384—Robertson v. Carlgren, 234 N. 
W. 824, 211 Iowa 963. 

Kan.—Claggett v. Phillips Petroleum 
Co., 92 P 2d 52, 150 Kan 191—Dicks 
v. Wilson, 56 P.2d 1036, 143 Kan. 
716—Shrout v. Bird, 296 P. 369, 
132 Kan 617. 

Ky—Robinson v. O’Keefe’s Ex’x, 66 
S W 2d 37, 253 Ky. 256. 

Me.—Slone v. Roger, 154 A. 73, 130 
Me. 512—-Sturtevant v. Ouellette, 
140 A. 368, 126 Me 558. 

Md—Sugar v. Ilafelc, 17 A.2d 118, 
179 Md 75—Universal Credit Co. v. 
Merryman, 195 A 689, 173 Md. 256. 
Mass—Moves v. Whiting, 194 N.E. 
93, 289 Mass. 270—Pease v. Lens- 
sen, 190 N.E. 18, 286 Mass. 207— 
Clark v. C. E. Fay Co., 183 N.E. 
423, 281 Mass. 240—Gar Hand v. 
Freeman, 178 N.E. 732, 277 Mass. 
620. 

Mich—Worker v. McGraJn, 24 N.W. 
2d 111, 315 Mich. 287—Morrison v. 
Grass, 22 N.W 2d 82, 314 Mich. 87 
—Nord v. West Michigan Flooring 
Co., 214 N.W. 23'6, 238 Mich. 669 
Minn —Olson v. Evert, 28 N.W.2d 
753, 224 Minn. 528—Kinnonen v. 
Adolph son, 216 N.W '605, 173 Minn. 
138—Uinmier v Cohen, 215 N.W. 
198, 172 Minn 134 

Miss—Woods v. Franklin, 118 So. 
450, 151 Miss. 635—B. Kullman & 
Co. v. Samuels, 114 So. 807, 148 
Miss 871. 

Neb—Hammond v. Morris, 24 N.W. 
2d 633, 147 Neb. 600—Halliday v 
Raymond. 22 N.W.2d 614, 147 Neb 
179—Lvons v. Joseph, 246 N.W. 
859, 124 Neb. 442. 

N.J —Brotman v. Doan, 143 A. '828, 
105 N J Law 132—Stern v. Brab- 
son, 155 A 128, 9 N.J.Misc. <558. 
N.Y —Ringhoff v. Lincoln Service, 
45 N.Y S.2d 771, 267 App.Div. 824, 
rcargument denied 4 7 N.Y.S.2d 132, 
267 App Div. 871—Castro v. Now 
York Rvs. Corporation, 231 N.Y.S. 
649, 224 App.Div. 623. 

Pa—Altsman v. Kelly, 9 A 2d 423, 
336 Pa 481—Morin v. Kreidt, 164 
A. 799. 310 Pa. 90—McGurk v. Bel¬ 
mont, 146 A. <539, 297 Pa. 192— 
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cle. 88 The weight of the evidence and the cred¬ 
ibility of the witnesses are for the jury. 87 On 
conflicting evidence or where more than one in¬ 
ference reasonably may be drawn from the evi¬ 
dence. incidental or related questions are also for 
the jury, 88 such as the question whether there was 
room for the automobile to pass between the pedes¬ 
trian and the curb 89 and the time, place, and man¬ 
ner of the pedestrian’s injury. 49 

There must be legally sufficient evidence of de¬ 
fendant’s negligence in striking a pedestrian, and in 
various cases the evidence has been held insuffi¬ 
cient to require or warrant submission to the jury 
of defendant’s negligence or of some question in¬ 
cidental thereto. 41 Testimony that a driver failed 
to sound his horn, without proof of a necessity 
therefor, docs not make a submissive case. 42 It 
cannot be held, as a matter of law in every case, 


that a motor vehicle driver is absolved from giv¬ 
ing a signal on approaching a pedestrian on a 
highway on the theory that the pedestrian saw the 
vehicle immediately prior to the collision. 48 

(b) Walking along Highway 

The negligence of the defendant In the operation of 
a motor vehicle in causing Injury to a pedestrian walk¬ 
ing along the highway Is a question for the Jury on con¬ 
flicting evidence or where more than one inference may 
be drawn from the evidence. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may rea¬ 
sonably be drawn therefrom, it is for the jury, 
or for the trial court in actions tried without a 
jury, to determine whether defendant in operating 
a motor vehicle was guilty of negligence in caus¬ 
ing injury to a pedestrian walking along a high¬ 
way, 44 as by striking him with his vehicle, 45 or 


Lynch’s Estate v. Letterman, Com. 
PI., 29 Erie Co. 52. 

Wash.—Kludas v. Inland-American 
Printing Co., 270 P. 429. 149 Wash. 
180—Lee v. H. E. Gleason Co. 262 
P. 133, 146 Wash. 66—Jurlsch v 
Puget Transp. Co.. 258 P. 39. 144 
Wash. 409—Woodbury v. Iloquiam 
Water Co., 244 T. 565. 138 Wash 
254. 

(2) Injury to pedestrian crossing 
street or highway see infra subdi¬ 
vision f (1) (c) of this section 
Hi private driveway 
Cal.—Sunserl v. Dime Taxi Corpora¬ 
tion. 135 P.2d 654, 57 Cal App 2d 
926—Kapper v. Harris, 52 P 2d 569, 
10 Cal.App.2d 630. 

Mass.—Mllliman v. Coulter, 17 N.E. 

2d 162, 301 Mass. 320. 

Mo.—Steinmetz v. Saathoff, App, 84 
S.W.2d 434. 

la safety soae 

Mich.—Collins v. Perry, 217 N.W. 32, 
241 Mich. 361. 

Pa.—Derricotte v. Ulitsky, 45 A.2d 
5, 353 Pa. 309. 

Negligence of instructor of driver of 
automobile 

Md.—Opccello v. Meads, 135 A. 488, 
162 Md. 29, 50 A.L.R. 1385. 
r allure to give warning 
■Ga.—Elrod v. Anchor Duck Mills, 
179 S.E. 188, 50 Ga.App. *531. 

Ill.—Williams v. Stearns, 256 Ill. 
App. 425. 

Ind.—Fishman v. Eads, 168 N.E. 495, 
90 Ind.App. 137. 

N.J.—Pesant v. Kramer, 135 A. 75, 
4 N.J.Misc. 982. 

M. Ark.—Coca Cola Bottling Co. v. 
McAnulty, 60 S.W.2d 577, 185 Ark. 
970. 

87. Conn.—Evans v. Dickinson, 16 
A.2d 582, 127 Conn. 297. 

Ill.—Stivers v. Black & Co., 42 N.E. 
2d 849, 815 lll.App. 38. 


Wash—Carmin v. Port of Seattle, 
116 P 2d 338, 10 Wash.2d 139. 

38. Ill —Wolfram v. Bennehoff, 56 
N.E 2d 849, 321 lll.App 16. 

Defective condition of brakes 
Miss—Woods v. Franklin, 118 So. 
450, 151 Miss. 635. 

39. Ky.—Downing v. Baucom, 287 
S.W. 362, 216 Ky. 108. 

40. Mich—Szabo v. Feiler, 214 N.W. 
128, 239 Mich 380. 

NH—Jackson v. Smart, 5 A.2d 713, 
90 N H. 153. 

41. U.S—Henriques v. Freisinger, 
CC.A.N.J., 63 F.2d 955. 

D.C—Mackall v. Washington Gas 
Light Co.. 147 F 2d 149, 79 U.S. 
App D.C 308, certiorari denied 65 
S.Ct 1404, 325 US S69, 89 L.Ed. 
1988—Reaver v. Walch, 3 F.2d 204, 
55 App D.C 159. % 

Fla—Sansone v. Dunn Bus Service, 
23 So 2d 384, 156 Fla. 393. 

Ga—Gray v. Jackson, 187 S.E. 229, 
53 Ga App. 658. 

Ill —La Prise v. Carr-Leasing, Inc., 
62 N.E 2d 26, 326 lll.App. 614. 
Iowa—McCormick v. Kennedy, 277 
N.W. 576, 224 Iowa 983. 

Ky.—Hatfield v. Sargent’s Adm’x, 
209 S W.2d 306, 306 Ky. 782. 

Mich.—Poundstone v. Niles Cream¬ 
ery, 292 N.W. 367, 293 Mich 455 
—Warwick v. Blackney, 261 N.W. 
310, 272 Mich. 231—Bowmaster v. 
William H. De Pree Co., 242 N. 
W. 744, 258 Mich. 538. 

Minn.—Boyer v. Josephson, 240 N. 

W. 538, 185 Minn. 221, 

Neb.—Leonard v. Trimble, 274 N.W. 
593, 133 Neb. 254. 

N.C.—Kornegay v. Williams, 22 S.E. 
2d 228, 222 N.C. 751—Mitchell v. 
Melts, 18 S.E.2d 406, 220 N.C. 793 
—Pack v. Auman, 18 S.E.2d 247, 
220 N.C. 704. 

Okl.—White Line Cab & Baggage Co. 
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v. Waterman, 3 P.2d 839, 150 Okl. 
277. 

Pa—Martin v. Marateck, 27 A.2d 42, 
345 Pa 103—Hadhazi v. Zero Ice 
Corporation, 194 A. 908, 327 Pa. 
558—Galvin v. Kreider, 143 A 110, 
293 Pa. 395—Wiser v. Parkway 
Baking Co, 137 A. 797, 290 Pa. 
565. 

Wash.—Sellman v. Hess, 130 P.2d 
688, 15 Wash.2d 310. 

Failure to give warning 
Wush.—Ferguson v. City of Seattle, 
176 P.2d 445, 27 Wash.2d 65 
Driving without headlights 
Wash.—Ferguson v. City of Seattle, 
supra. 

Failure to keep lookout 

Wash.—Ferguson v. City of Seattle, 
supra. 

42. Ky.—Malcolm v. Nunn, 10 S.W. 
2d 817, 226 Ky. 276. 

43. Iowa.—Lawson v. Fordyce, 12 
N.W.2d 301, 234 Iowa 632—Hand- 
Ion v. Henshaw, 221 N.W. 489, 206 
Iowa. 771. 

44. Wash.—Harry v. Pratt, 285 P. 
440, 155 Wash. 5-52. 

45. Ala.—Harbin v. Moore, 175 So. 
264, 234 Ala. 266—PJttman v. Cal¬ 
houn, 172 So. 263, 233 Ala 450— 
Alabama Produce Co. v. Smith, 141 
So. 674, 224 Ala. 688. 

Cal —Gay ton v. Pacific Fruit Ex¬ 
press Co., 15 P.2d 217, 127 Cal. 
App. 50. 

Ill.—McGee v. Henry, 39 N.E.2d 412, 
313 lll.App. 147. 

Iowa.—Jarvis v. Stone, 247 N.W. 393, 
216 Iowa 27—Tissue v. Durin, 246 
N.W. 806, 216 Iowa 709. 

Kan.—Moler v. Cox, 149 P.2d 611, 158 
Kan. 589—Burkholder v. Cosand. 
58 P.2d 53, 144 Kan. 143. 

Mich.—Kemp v. Aldrich, 282 N.W. 
833, 286 Mich. 591, reheard 286 
N.W. 81, 286 Mich. 715—Wilkins 
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in causing another vehicle 46 or object 47 to strike 
him. On such evidence it is also for the jury, 
or for the trial court in actions tried- without a 
jury, to determine incidental questions, 48 such as 
the place of the accident, 49 whether it was defend¬ 
ant's motor vehicle which struck the pedestrian, 50 
the manner in which the accident occurred, 51 and 
whether defendant kept a lookout. 52 


There must be legally sufficient evidence of de¬ 
fendant's negligence to warrant or require sub¬ 
mission to the jury, and in various cases the evi¬ 
dence has been held insufficient to justify sub¬ 
mission of defendant's negligence or of some ques¬ 
tion incidental thereto. 53 Where the evidence is 
sufficient to support a verdict for the pedestrian, 
a motion for a directed verdict in favor of defend¬ 
ant will be overruled. 64 


v. Bradford, 225 NW. 609, 247 
Mich. 167—Sudinski v. Krohn, 219 
N.W. -665, 242 Mich. 497. 

Minn.—Ralston v. Tomlinson, 292 N. 
W. 24, 207 Minn. 485—-Raths v. 
Sherwood, 262 N.W. -563. 195 Minn. 
225. 

Mo.—Robertson v. Scoggins, App., 73 
S.W.2d 430. 

NH.~Dorrien v. flirois, 175 A. 236. 
87 N.H. 144. 

N.J.—Klein v. Frank, 160 A. 411, 109 
N.J.Law 221—Mursky v. Brody, 181 
A. 273, 13 N.J.Mjsc 725. 

N Y —Hayes v. Fairi anks, 9 N.Y.S. 

2d 226, 256 App.Div 913. 

N.H—Schlinker v. Jaszkowiak, 232 
N.W. 897, 60 N.D. 136 
Pa—Nalcvanko v. Marie, 195 A 49. 
328 Pa. 586—Jenkins v. Foley 50 
A 2d 32, 160 Pa Super. 6 
R.I.—Bryan v Green, 150 A 498 
Vt.—Ilealy v Moore, 187 A. 679, 108 
Vt. 324, followed in 187 A 692, 
108 Vt. 351. 

Wash.—Brammer v Lappenbuscli, 30 
P.2d 947, 176 Wash. 625. 

Wis —Panzer v. Hesse, 24 N W 2d 
613, 249 Wis. 340. 

42 C.J. p 1250 note 9. 

Pedestrian pushing lawn mower 
Cal—Blodgel v. Preston, 5 P.2d -25, 
118 Cal.App. 297 

Injured person pushing automobile 

Cal—Wright v. Ponitz, 112 P.2d 25. 
44 Cal App.2d 215. 

Ill.—Short v. Chrisman, 53 N.E 2d 
731, 322 Ill App 71. 

N.J —Chiesa v Public Service Co¬ 
ordinated Transport, 24 A.2d 369, 
128 N.J Law -G9. 

Pedestrian struck by rear view mir¬ 
ror of truck 

Ky.—Brown v. Gibbs, 172 S.W.2d 62, 
294 Ky. 423. 

Walking along shoulder of highway 

Tenn.—Tennessee Valley Appliances 
v. Rowden, 146 S.W.2d 845, 24 
Tenn.App. 487. 

Failure to give warning 
Vt.—Healy v. Moore, 187 A. 679, 108 
Vt. 324, followed in 187 A. 692, 108 
Vt. 351. 

Going in same direction 

(1) Generally. 

U.S.—Arnold v. Owens, C.C.A.N.C., 
78 F.2d 495. 

Ala.—W & W Pickle & Canning Co. 
v. Baskin, 181 So. 765, 236 Ala. 
168. 


Conn.—Peterson v. Meehan, 163 A. 
757, 116 Conn 350—Waselik v. 

Ferrie Const. Co., 157 A. 642, 114 
Conn. 85. 

Ill.—Alden v. Coultrip, 275 Ill.App. 
306. 

Ind—American Carloading Corpora¬ 
tion v. Gary Trust & Savings 
Bank, 25 N.E.2d 777, 216 Ind 649. 
Iowa—Tissue v. Dunn, 246 N.W. 
806, 216 Towa 709 

Ky—Cheatham v. Chahal, 192 S W. 
2d 812, 301 Ky. 616—Igo v. Smith, 
138 S W 2d 497. 282 Ky. 336— 

Tomppert v. Day’s Adm’x, 86 S W. 
2d 1027, 261 Ky. 40—Ch'iney v. 
Holliday’s Adm’r, 31 S.W 2d 926, 
235 Ky. -610. 

Md—Porter v. Greenbrier Quarry 
Co., 155 A 428, 161 Md. 34. 

Mass —Byrne v. Dunn, 5 N.E 2d 10, 
296 Mass 184. 

Mich—Volav v Williams, 241 NW. 
84 6, 258 Mich 1S4 

Minn.—Boyer v. Jnsephson, 240 N. 

W 538, 185 Minn 221 
Neb —Johnson v Anoka-Butte Lum¬ 
ber Co., 5 N.W 2d 114, 141 Neb. 
851. 

N.H—Dane v. MacGregor, 62 A.2d 
290, 94 NTT. 294. 

N.C—Puckett v. Dyer, 167 S E. 43, 
203 NC. 684. 

Pa.—Matzasoszki v. Jacobson, 186 A. 

227, 122 Pa Super 180 
R.T —Geremia v. Yellow Cab Co. of 
Rhode Island, 144 A. 771. 

Vt.—Healy v Moore, 187 A. 679, 
108 Vt. 324, followed in 187 A. 692, 
108 Vt. 351. 

Va —Herbert v. Stephenson, 35 S.E 
2d 753, 184 Va 457. 

Wis.—Leckwe v. Ritter, 241 N.W. 

339, 207 Wis. 333. 

42 C.J. p 1250 note 9 [b]. 

(2) Operator of motor vehicle 
equipped with proper headlights 
was not negligent as matter of law 
in not seeing pedestrian walking on 
road ahead until instant before strik¬ 
ing him.—Schmeiske v. Laubin, 145 
A. 890, 109 Conn. 206. 

Going In opposite direction 

Ala.—Pittman v. Calhoun, 165 So. 
391, 231 Ala. 460. 

Ark.—Lion Oil Refining Co. v. Smith, 
133 S.W.2d 895, 199 Ark. 397. 

Cal.—Houser v. Bozwell, 182 P.2d 
314, 80 Cal.App 2d 702—Powers v. 
Cherry, 109 P.2d 361, 42 Cal.App.2d 
489. 


Mich.—Janse v. Haywood, 259 N.W. 
347, 270 Mich. 632. 

N D.—Bratvold v. Lalum, 282 N.W. 
514, 68 N.D. 634. 

Wash.—Keller v. Breneman, 279 P. 

588, 153 Wash. 208, 67 A L R. 92. 
Wis —Kodaks v. Herr. 251 N.W. 453, 
213 Wis. 310—Kuebler v. Klug, 210 
N.W. 701, 191 Wis. 259. 

42 C.J. p 1250 note 9 Lc]. 

48. Md—Holler v. Lowery, 200 A. 
353, 175 Md. 149. 

Automobillst’s negligence in stop- 
ping without noticing near approach 
of motor vehicle behind or giving 
signal was for jury as regards pe¬ 
destrian’s injury caused by following 
motor vehicle —Harry v. Pratt, 285 
1*. 440, 155 Wash. 552. 

47. Collision with horse 

In pedestrian’s uction for injuries 
and property damage sustained when 
overtaking motor truck collided with 
horse, and threw it on pedestrian, 
who was leading it along left-hand 
side of road in nighttime, whether 
driver of motor truck was negligent 
in that he cut in on turn and came 
over onto left side of highway was 
for jury.—Scrtic v. McCullough, 63 
P.2d 884, 155 Or. 216. 

48. Ind—American Carloadmg Cor¬ 
poration v. Gary Trust & Savings 
Bank, 25 N E 2d 777, 216 Ind. 649. 

Iowa.—Hartman v. Lee, 272 N.W. 
140, 223 Iowa 32. 

49. N.Y.—MacLean v. Coyne, 12 N. 
Y.S.2d 391, 257 App.Div. 899. 

50. N.J —Kovacs v. Ford, 158 A. 
473, 108 N.J Law 379. 

51. Conn.—Waselik v. Ferrie Const. 
Co., 157 A. 642, 114 Conn. 85. 

52. Ill—Alden v. Coultrip, 275 Ill. 
App. 306. 

53. Iowa.—Armbruster v. Gray, 282 
N.W. 342, 225 Iowa 1226. 

Minn.—Markgraf v. McMillan, 267 
N.W. 515, 197 Minn. 671. 

Where pedestrian threw himself 
in front of trnek while driver was 
proceeding at lawful rate of speed 
and keeping proper lookout, evidence 
of truck driver’s negligence was in¬ 
sufficient for jury.—Arnold v. Wood, 
3 S.E.2d 374, 173 Va. 18. 

64. Tenn.—Tennessee Valley Appli¬ 
ances v. Rowden, 146 S.W.2d 845, 
24 Tenn.App. 487. 


467 



MOTOR VEHICLES 


61 C.J.& 


$ 526 


(c) Crossing Highway 

On conflicting evidence or where different inferences 
may be reasonably drawn from the evidence, it is for the 
Jury to determine whether the defendant in the operation 
of a motor vehicle was guilty of negligence In causing 
injury to a pedestrian crossing the highway. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may be 


reasonably drawn therefrom, it is a question for 
the jury, or for the trial court in actions tried with¬ 
out a jury, to determine whether defendant in op¬ 
erating a motor vehicle was guilty of negligence in 
causing injury to a pedestrian crossing the high¬ 
way, 55 as where the pedestrian was struck by 
defendant's motor vehicle 66 or due to defendant's 


55. Oal.—Henry v. Lings we iler, 253 
P. 357, 81 Cal.App. 142. 

Pa.—McCaffrey v. Schwartz, 132 A. 
810, 285 Pa. 561. 

86. U.S.—Boston Elevated Ry. v. 
Greaney, C*C A Mass., 68 F 2d 657 
—Hrabak v. Ilummcl, D.C.Pa., 55 
F.Supp. 775, affirmed, C.C.A., 143 F. 
2d 594, certiorari denied *65 S.Ct. 

57, 323 U.S. 724, 89 L Ed 582- 
Nettles v. Southwest Telephone 
Co., DC.Ark., 26 F.Supp. 12. ap¬ 
peal dismissed, CC.A., Nettle v. 
Southwest Telephone Co., 106 F.2d 
1010. 

Ala.—Cooper v. Auman, 122 So. 351, 
219 Ala. 336. 

Ariz—Pearson & Dickerson Contrac¬ 
tors v. Harrington, 137 P 2d 381, 
60 Arlz. 354. 

Ark—Adams v Browning, 115 S W. 
2d 8C8. 195 Ark 1040—Hutson Mo¬ 
tor Co. v. Lake, 98 SW2d 947, 
193 Ark 200. 

Cal.—Douglas v. Hoff. 185 P.2d 
•607, 82 Cal 2d 82—Watkins v Nut¬ 
ting, 110 P.2d 384, 17 Cal 2d 490— 
Edwards v. McCormick, 181 P.2d 

58. 79 Cal.App.2d 800—O’Brien v 

Schellberg. 140 P.2d 159. 59 Cal 
App.2d 764—Wiswell v. Shinners, 
117 P.2d 677. 47 Cal App 2d 156- 
Martin v. Vierra, 93 P 2d 261. 34 
Cal.App.2d 86. approval withheld 
by supreme court 94 P.2d 567 34 
Cal.App. 86, hearing denied 94 P. 
2d 567, 34 Cal.App.2d 86—Guillot 
v. Hagman. 86 P.2d 865, 30 Cal 
App-2d 682—Collonan v. Roselllnl, 
•68 P.2d 367, 21 Cal.App 2d 33— 

Geisler v. Rugh, 66 P.2d 671, 19 
Cal App 2d 738—Bamber v. Bclprez, 
58 P.2d 1325, 15 Cal.App 2d 110— 
Borum v Graham, 40 P.2d 866, 4 
Cal App.2d 331—Crooks v. Doeg, 
40 P.2d 590, 4 Cal.App.2d 21— 

Cowglll v. Rasmussen, 37 P 2d 
860, 2 Cal.App 2d 279—Augenthaler 
v. Plnkert, 32 P.2d 686, 138 Cal. 
App. 45<5—Coughman v. Harman, 
26 P.2d 851, 135 Cal App. 49— 

Thompson v. Dentman, 21 P.2d 

1009, 131 Cal.App 680—De Lannoy 
v. Grammatikos, 14 P.2d 542. 126 
Cal.App. 79—Strasburger v. Pres¬ 
cott, 295 P. 357, 111 Cal.App. 104 
—Potter v. Driver, 276 P. 626, 97 
Cal.App. 311—Ching Wing v. Kishi, 
268 P. 483, 92 Cal.App. 495—Broed- 
low v. Le Gros, 268 P. 1027, 88 Cal. 
App. 671. 

Colo.—Stahl v. Co 9 per, 188 P.2d 894, 
117 Colo. 445—Wendelin v. Ross, 
62 P.2d 1157, 99 Colo. 366— Publix 


Cab Co. v. Phillips, 58 P.2d 486, 
98 Colo. 542. 

Conn.—Olsen v. Genalski. 184 A. 876, 
121 Conn. 340—Raskin v Mulligan, 
165 A. 351, 116 Conn 71*6—Mireli 
v. Chappell, 160 A. 508, 111 Conn 
723. 

D.C.—American Ice Co v Moorehead, 
66 F 2d 792, 62 App DC. 266 
Fla.—Williams v. Sauls, 9 So 2d 369. 

151 Fla 270. 

Ga—Peck v. Baker, 46 S E 2d 751, 
76 Ga App. 588 

Idaho—Asumendi v Ferguson, 65 P. 

2d 713, '57 Idaho 450 
Ill —Mazanec v. Prosser, 56 N.E 2d 
489, 323 Ill.App. 652—Kawkea v. 
Richter Food Products, 49 N E 2d 
852, 320 Ill.App 134—Stevers v. 

Black & Co., 42 N E 2d 349, 315 Ill. 
App. 38—Knight v. Citizens Conch 
Co, 30 N E 2d 180, 307 Ill App 
251—Hoeflling v. Reynolds, 11 N. 
E 2d 20. 292 Ill App 637—Nugent 
v. Waters, 266 Ill App 377. 

Ind—Stinebaugh v. Lucid, 7 NE2d 
69, 103 Ind App. 690—Davis v U. 
S Nat. Bank of Indiana Harbor 
at East Chicago, 186 N.E. 339, 98 
Ind App 680. 

Iowa.—.Scott v. McKelvey, 290 N.W. 
729, 228 Iowa 264—Swan v. D^lley- 
Luce Auto Co, 277 N.W. 580, 225 
Iowa 89, supplemental opinion 281 
N.W. 504, 225 Iowa 89—Orth v 
Gregg, 250 N.W 113, 217 Iowa 516 
—Altniisch v. Wessel, 225 N.W. 
862, 208 Iowa 361 

Kan—Claggctt v. Phillips Petroleum 
Co, 73 P.2d 101-5, 146 Kan. 846 
Ky.—Smith v. Goodwin, 165 S W 2d 
976, 292 Ky. 37—Nowak v. Joseph, 
121 S.W.2d 939, 275 Ky. 470—Jef¬ 
ferson’s Adm’x v. Baker, 22 S.W.2d 
448, 232 Ky. 98. 

Me.—Tilley v. Johnson, 153 A. 180, 
130 Me 18—MacDonald v. Pratt, 

152 A. 532, 129 Me 434. 

Md—Vizzini v. Dopkin, 6 A.2d 637, 
176 Md. 639—Sheer v. Rathje, 197 
A. 613, 174 Md. 79—Ebert Ice 

Cream Co. v. Eaton, 187 A. 865, 
171 Md. 30—Weitzel v. List, 155 A. 
425, 161 Md. 28—Coplan v. Warner, 
149 A. 1, 158 Md 463—Consolidated 
Gas, Electric Light & Power Co. 
of Baltimore v. Rudiger, 134 A. 
326, 151 Md. 226. 

Mass.—Connell v. Kelleher, '58 N.E. 
2d 645, 317 Mass. 413—Baczek v. 
Damian, 29 N.E.2d 682, 307 Mass. 
167—Conrad v. Mazman, 191 N.E. 
765, 287 Mass. 229—Legg v. Bloom, 
184 N.E. 832, 282 Mass. 303—Grif¬ 
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fin ▼. Feeney. 181 N.E. 710, 279 
Mass. 602—McSorley v. Risdon, 
180 N.E. 145, 278 Mass. 415—Dur- 
ling v. Lamontain, 178 N.E. 827, 
277 Mass. 517—Regan v. Rosen- 
mark, 172 N.E. 90, 272 Mass. 256— 
Tvrrell v. Caruso, 168 N.E. 924, 269 
Mass. 379—Quinn v. Miller, 165 N. 
E. 872, 267 Mass. 84—Donovan v. 
Mutrie, 164 N.E. 377, 265 Mass. 
472—Lekarczyk v. Dupre, 163 N.E. 
64 2, 265 Mass. 33. 

Mich—Brow v. Bozyk, 26 N.W 2d 
58C, 317 Mich. 31—Black v. Ambs, 
12 N.W. 2d 381, 307 Mich. 644— 
Ehlers v. Barbeau, 289 N.W. 241, 
291 Mich. 528—Lagassee v. Quick, 
262 N.W. 915, 273 Mich. 295—Bith- 
er v. Jacks. 251 N.W. <541, 2-65 

Mich 481—Hinchey v. J. P. Bur¬ 
roughs & Son, 215 N.W. 346, 240 
Mich. 273. 

Minn.—Hickok v. Margolis, 22 N.W 
2d 850, 221 Minn. 480—Lowen v. 
Pates, 18 N W.2d 455. 219 Minn 
566—Schendel v. Klein, 9 NW2d 
342, 215 Minn. 73—Johnson v. Mo- 
Cune, 280 N.W. 177, 203 Minn 128 
—Bird v. Johnson, 272 N.W. 168, 
199 Minn. 252—Hoppe v. Peterson, 
265 NW. 338, 196 Minn 538—Heik- 
kinen v. Cashen, 235 N.W. 879, 183 
Minn 146—Saunders v. Yellow Cab 
Corporntion of Minnesota, 233 N 
W. 599, 182 Minn. 62. 

Miss.—Somerville v. Keeler, 145 So. 
721, 165 Miss. 244. 

Mo—Ruby v. Clark, 208 SW.2d 251 
—Pitcher v. Schoch, 139 S W 2d 
463, 345 Mo. 1184—Snowwhtte v. 
Metropolitan Life Ins. Co., 127 S. 
W.2d 718, 344 Mo. 705—Robinson v. 
O’Shanzky, App., 96 S.W.2d 895— 
Polkowski v. St. Louis Public 
Service Co., 68 S.W.2d 884, 229 
Mo.App. 24—Marks v. Hurst, App , 
296 S.W. 249. 

Mont.—Carey v. Guest, 258 P. 236, 78 
Mont. 416. 

N.H.—Bourque v. Strusa, ’25 A.2d 127, 
92 N.H. 94—Smith v. Bailey, 23 A. 
2d 363, 91 N.H. 507—Gosselin v. 
Lemay, 153 A. 716, 85 N.H. 13— 
Chemlkles v. J. M. Wilson Co., 162 
A. 275. 84 N.H. 437. 

N.J.—Van Rensselaer v. Viorst, 67 A. 
2d 49, 136 N.J.Law 628—Gribbin v. 
Fox, 32 A.2d 853. 130 N.J.Law 367. 
affirmed 35 A.2d 719. 131 N.J.Law 
187—Volpe v. Perruzzi, 3 A.2d 892, 
122 N.J.Law 67, affirmed 8 A.2d 
580, 123 N.J.Law 823—McConachy 
v. Skalerew. 171 A. 817, 113 N.J. 
Law 17—flhrodes v. Ferguson, 168 
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A. 647, 111 N.J.Law 812—Stern v. 
Stulz-Sickles Co., 162 A. 671, 10» 
N.J.Law 416—Rochford v. Stanke- 
wlcz, 158 A. 386, 108 N.J.Law 265 
—Haines v. Baker, 163 A. 614, 108 
N.J.Law 190—Cattanla v. Flecken- 
steln, 143 A. 315, 106 N.J.Law 174 
—Bora v. Yellow Cab Co., 136 A. 
889, 103 N J.Law 377—Lowe v. Te- 
fiTen, 185 A. 626, 14 N.J.Misc. 419 
—Grauss v. Alport, 169 A. 847, 12 
N.J.Misc. 67—Andreson v. Zimmer¬ 
man, 169 A. 638, 12 N.J.Misc. 87— 
Trussell v. Gibson, 166 A. 698, 11 
N.J.Misc. 481—Zecourt v. Gray, 
Inc., 152 A. 182, 8 N J.Misc. 845— 
Esterbrook y. Public Service 
'Transp. Co., 141 A. 167, 6 N.J.Misc. 
368—Cofone v. Cnassi, 136 A. 605, 
6 N.J.Misc. 343—Dugan v. Public 
Service Transp. Co., 136 A. 196, 5 
N.J.Misc. 245. 

N.Y.—Dranofsky v. Collins, 67 N.Y. 
S.2d 620, 271 App.Div. 932—Lam- 
bros v. Miller, 58 N.Y S.2d 577, 269 
App Div. 1046—Powell v. Ames, 30 
NYS.2d 943, 263 App Div 765— 
Schaffer v. Gambetta, 24 N.Y.S 2d 
674, 261 App.Div. 132, affirmed 40 
N.E 2d 654, 287 N Y 796—Frey v. 
Green Bus Lines. 19 N Y S 2d 810. 
259 App Div. 891, reargument de¬ 
nied 21 N.Y.S.2d 389, 259 App Div 
1029, appeal denied-Rabinowitz v. 
Solomon, 223 N.Y S 264, 221 App. 
Div 366 

N.C—Ward v. Bowles, 45 S.E 2d 354, 

228 N C 273 

NO—Armstrong v. McDonald, 4 N. 

\V 2d 191. 72 ND 28. 

Ohio.—Smith v. Zone Cabs, 21 N.E 
2d 336. 136 Ohio St. 415—Ilorwitz 
v Eurovo, 193 N.E. 644, 129 Ohio 
St 8, 96 A.L It. 782—Seward v. 

Schmidt. App., 49 N E 2d 696— 
Bolinenkamp v. Hibbord, 41 N E 2d 
259, 70 Ohio App. 278—Weaver v. 
Liberty Cabs, App, 33 N.E 2d 853. 
Okl —Safeway Cab Service Co. v. 
Minor, 70 P 2d 76. 180 Okl 448- 
Ward v. Livingston, 15 P.2d 137, 
159 Okl. 264. 

Or.—Bracht v. Palace Laundry Co., 
65 P.2d 1039, 156 Or. 151—Purdin 
v. Richardson, 34 P 2d 926, 148 
Or. 68—Emmons v. Skaggs, 4 P 2d 
1115, 138 Or. 70—Lott v. Do Luxe 
Cab Co. f 299 P. 303, 136 Or. 349— 
Davis v. Springer, 275 P. 600, 128 
Or 582. 

Pa.—Miller v. Harris, 36 A.2d 309, 
349 Pa. 55—McClellan v. Fox. 177 
A 823, 318 Pa. 433—Goodall v. 
Hess, 172 A. 693, 316 Pa. 289— 
Masi v. Mangione, 167 A. 314, 311 
Pa. 589—Grebe v. Kligerman. 164 
A. 796, 310 Pa. 60—Robertson v. 
Jewel Tea Co., 163 A. 530, 309 Pa. 
293—Johnston v. Cheyney. 146 A. 
551, 297 Fa. 199—Kaminski v. 

Bradley, 182 A. 150, 126 Ta Super. 
297—Miller v. Carey, 177 A. 511. 
117 Pa.Super. 218—Armstrong v. 
McGraw, 175 A. 279, 116 Pa.Super. 
166—Henry v. Butler, 161 A. 556, 
. 106 Pa. Super. 266 —Vivino v. Nevl- 
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us, 98 Pa. Super. 674—Flynn y. 
Moore, 88 Pa.Super. 361 —Miller v. 
Heilman, Com.Pl., 51 York Leg. 
Rec. 169. 

R. I.—Connolly v. Seltman, 9 A.2d 866, 
*64 R.I. 29—Salerno v. Sheern, 3 A. 
2d 657, 62 R.I. 121—Keough v. 
Duggan, 196 A. 398, 69 R.I. 496— 
Walsh v. Carroll, 175 A. 832, 54 R. 
I. 497, reargument denied 176 A 
927—Young v. Thornley, 166 A. 690 
—Chabot v. Andre, 161 A. 128, 52 
R.I. 399, motion denied 161 A. 496 
—Wilmarth v. Cray, 149 A. 612, 60 
R.I. 496. 

S. C.—Fabian v. Rephan, 7 S.E.2d 223, 
192 S.C 483. 

Tcnn.—Henry v. Sharp, 9 Tenn.App 
350—Dennis v. Isler, 8 Tenn.App. 1. 
Vt—McKale v. Weeks, 55 A.2d 190. 
Va—Bethea v. Virginia Elec. & Pow¬ 
er Co, 33 S.E.2d 651, 183 Va. 873- 
Miller v. Jones. 6 S E 2d 607, 174 
Va. 336—McBride v. First Nat. 
Bank, 196 S.E. 589, 170 Va. 282. 
Wash.—Bobst v. Hard!sty. 91 P.2d 
567, 190 Wash 304—Ahrens v. An¬ 
derson, 67 P.2d 410, 186 Wash. 182 
—Eaton v. Hewitt, 17 P 2d 906. 171 
Wash 260—Howard v. Igeland, 17 
P.2d 848, 171 Wash. 323—Bak**r v. 
Rositia, 5 P.2d 1010, 165 Wash. 532 
—Stiles v. Corbett, 241 P. 29i, 136 
Wash 670. 

WVa—Yuncke v. Welker. 36 S E 2d 
410, 12S W.Va 299--Walker v. Bed- 
winek. 170 SE 908, 114 WVa 100 
Wis—Callahan v. Rando, 3 N.W 2d 
688, 240 WIs. 417—Edwards v. 

Kohn, 241 N.W. 331, 207 Wis. 381. 
42 CJ p 1250 note 11. 

Crossing street after alighting from 
streetcar or motorbus see infra 
subdivision f (3) of this section. 

Driver’s admission that he did not 
see pedestrian until he struck him 
was sufficient to raNe jury question 
with respect to driver’s negligence — 
Shephard v. Smith, 88 l\2d 601, 108 
Wash 395. 

Backing 

Mich.—Dubeau v. Bordeau, 280 N.W. 

198, 291 Mich. 418. 

42 C.J. P 1250 note 11 [1]. 

Collision of automobiles at street In¬ 
tersection 

Md—Sline & Sons v. Hooper, 164 A. 
548, 164 Md. 244. 

Mo.—Felber v. Union Electric Light 
& Power Co., 100 S.W.2d 4 94, 340 
Mo. 201. 

Wash.—Young v. Smith, 7 F.2d 1, 
166 Wash. 411. 

42 C.J. p 1250 note 11 [p]. 

Control 

Cal.—Thompson v. Baldwin, 80 P.2d 
198, 26 Cal.App.2d 703. 

Conn —Scofield v. Spelkc, 177 A. 134, 
119 Conn. 699. 

Ky.—Heskaxnp v. Bradshaw’s Adm’r, 
172 S.W.2d 447, 294 Ky. 618. 

Mo.—Wright v. Kidwell, App., 14 S. 
W.2d 499. 
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Pa.—Burton v, Morvay, 41 A.2d 865, 
351 Pa. 620. 

42 C.J. p 1250 note 11 [b]. 

Crossing street in dimout 

Cal.—Thompson v. Held, 183 P.2d 
711, 81 Cal.App.2d 275— Levin v. 
Martin, 148 P.2d 717, 64 Cal.App.2d 
326. 

Disregarding traffic signals 

N.J.—Conway v. Pickering, 166 A. 

?6, 111 N.J.Law 15. 

•12 C.J. p 1260 note 11 [i]. 

Driving without lights 
Md.—Matthews v. l’ohlmyer, 176 A. 
479, 167 Md. 689. 

S.C.—Drag v. Ellis, 36 S.E.2d 73, 207 
SC. 416. 

Failure to keep lookout 

(1) Generally. 

Cal.—Foti v. Morrissey, 134 P.2d 51, 
67 Cal.App 2d 328—Thompson v. 
Baldwin, 80 P.2d 198, 26 Cal.App. 
2d 70.3—Welch v. Sink, 74 r.2d 832, 
24 Cal App 2d 231. 

Conn.—Rosen v. Goldstein, 24 A 2d 
810, 128 Conn 605—Marini v. 

Wynn, 20 A 2d 400, 128 Conn. 53— 
Keeling v. Neuss Floor Covering 
Co., 14 A.2d 33. 126 Conn. 716— 
Sco/leld v. Spelke, 177 A. 134, 119 
Conn. 690 

D.C.—Spmid v. Myers, 90 F.2d 380, 
67 App DC. 1,35. 

Iowa — Swan v. Dniley-Luco Auto 
Co, 277 NW. 580, 281 N W. 504, 
225 Towa SO- O’Hara v. Chaplin, 
233 NW. 516, 211 Iowa 404 
Ky — Rcmmers’ Ex'r v. Mayhugh, 197 
S W 2d 450, 303 Ky. 366. 

Minn —TTimmel v. Orlislti, 21 N.W.2d 
605, 221 Minn. 192. 

Mo —Niekelson v. Cowan, App., 9 S. 
W 2d 534. 

Nil—Carr v Orrill, 166 A. 270, 86 
NH. 226 -Clark v. Temple, 164 A. 
7‘63, 86 N.H 170—George v. New 
England Dressed Meat & Wool Co., 
164 A. 209. 86 N.H. 131. 

NJ—Hvman v. Bierman, 31 A.2d 
762, 130 N.J.Law 170. 

Or—Dixon v. Haven Dairy, 75 P.2d 
347, 158 Or. 186. 

Pa.—Sciullo v. Scholz, 188 A. 121, 
324 Pa 268. 

R.I.—Sokoloski v. Breen, 7 A.2d 723, 
63 R I. 115. 

Wis.—Ford v. Werth, 221 N.W. 729, 
197 Wis 211. 

42 C.J. p 1250 note 11 [d]. 

t2) Driver’s failure to see pedes¬ 
trian slowly crossing street could 
not be held not negligence as mat¬ 
ter of law—Virginia Electric & Pow¬ 
er Co. v. Evich, 146 S.E. 265, 152 Va. 
236. 

(3) Distraction of driver’s atten¬ 
tion did not. as matter of law, re¬ 
lieve driver of duty arising from 
peril of pedestrian in front of bus. 
—Virginia Electric & Power Co. v. 
Evich, supra. 

(4) Operation of automobile in 
such relative position and proximity 
to other automobiles that motorists 
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negligence he was struck by another vehicle.® 7 | On conflicting evidence or where different in- 


view of a crosswalk at intersection 
ahead of him and of pedestrians 
thereon is for a time obscured is not 
necessarily negligence as a matter 
of law.—Ross v. Johnson, 165 P.2d 
486. 22 Wash.2d 276. 

Failure to give warning 1 

(1) Generally. 

Ariz.—City of Phoenix v. Mullen, 174 
P.2d 422, 66 Ariz. 83. 

Cal.—Cooper v. Smith, 289 P. 614, 
209 Cal. 662—Varner v. Skor, 67 
P.2d 123, 20 Cal.App.2d 232. 

Iowa.—Lawlor v. Gaylord, 10 N.W.2d 

631, 233 Iowa 834. 

Ky. —Heskamp v. Bradshaw’s Adm’r, 
172 S.W.2d 447, 294 Ky. 618—Short 
Way Lines v.„ Sutton’s ^dm’r, 164 
S.W.2d 809, 291 Ky. 641—Pryor’s 
Adm’r v. Otter, 105 S W.2d 564, 268 
Ky. 602—Trainor's Adm’r v Keller, 
79 S.W.2d 232, 267 Ky. 840—Smith 
v. Ferguson, 76 S.W 2d 606, 256 Ky. 
646. 

Mass.—Arnold v. Colbert, 173 N.E. 
423, 273 Mass. 161—Pawloski v. 

Hess, 149 N.E. 122, 253 Mass. 478, 
affirmed Hess v. Pawloski, 47 S.Ct. 

632, 274 U.S. 352, 71 L Ed. 1091. 
Mich—Walker v. McGraw, 27l N.W. 

670, 279 Mich. 97. 

Mo.—Seithel v. St. Louis Dairy Co., 
300 S.W. 280—Bullmore v. Beeler, 
App„ 33 S W 2d 161—Cox v. Reyn¬ 
olds, App., 18 S.W.2d 575—Wrfght 
v. Kldwell, App., 14 S W 2d 499— 
Loughlin v. Marr-Bndger Grocer 
Co., App., 10 S.W.2d 75—Nickelson 
v. Cowan, App., 9 S.W.2d 534. 

N.H.—Simoneau v. General lee 

Cream Corporation. 154 A. 634, 85 
N.H. 67. 

N.J.—Handler v. Scliandelmeier, 178 
A. 85, 13 NJ.Misc. 315—Ackley v. 
Hannawacker, 171 A. 138, 12 N.J. 
Misc. 223. 

Ohio.—Richards v. Cleveland Jewish 
Orphan Home, 154 N.E. 61, 22 Ohio 
App. 475. 

Or.—Dixon v. Raven Dairy, 75 P.2d 
347, 158 Or. 186—Krioger v. Doo¬ 
little, 18 P.2d 1041, 142 Or. 122. 
Pa —Sciullo v. Scholz, 188 A. 121. 324 
Pa. 268. 

Tex—England v. Pitts, Civ.App., 66 
S.W.2d 493, error dismissed. 

Wash.—Durham v. Crist, 38 P.2d 
1054, 180 Wash. 213. 

42 C.J. P 1250 note 11 [e]. 

(2) Negligence of a motorist in 
not sounding horn before striking pe¬ 
destrian crossing street between in¬ 
tersections was for Jury, since it 
could not be ruled as matter of law 
that motorist was excused from so 
signaling because of lack of time 
after seeing the pedestrian or be¬ 
cause sound of brakes gave sufficient 
warning.—Izor v. Brigham, 17 A.2d 
236, 111 Vt. 438. 


Failure to stop 

Cal.—Welch v. Sink, 74 P.2d 832, 24 
Cal.App. 231. 

42 C.J. p 1250 note 11 [J], 

Injury by motorcycle 
D.C.—Boaze v. Windridge & Handy, 
102 F.2d 628, 70 App.D.C. 24. 
N.D.—Nichols v. Kluver, 237 N.W. 

640, 61 N D. 42. 

Injury to pushcart operator 
Pa—Joannides v. Norris, 23 A.2d 53, 
146 Pa Super, 488. 

Pedestrian falling on crossing 
Mass—Neverett v. Patch, 4 N.E 2d 
304, 295 Mass 454. 

Mich.— Soberg v. Sanders, 220 N.W. 

781, 243 Mich. 429. 

Bight of way 

(1) Generally. 

Ariz.—City of Phoenix v. Mullen, 174 
P.2d 422, 65 Ariz. 83. 

Ill.—Moran v. Gatz, 62 N.E 2d 443, 
390 111. 478. 

Ind.—Red Cab v. White, 12 N.E.2d 
356. 213 Ind. 269. 

N.J.—Jackson v. Woyl, 140 A. 422, 
104 N J Law 306—Byrne v. Butter- 
worth, 136 A. 708, 5 N.J.Misc. 425, 
affirmed 138 A. 918, 104 N.J.Law 
1'64. 

N.Y—Group v. Szenher. 20 N.Y.S 2d 
803, 260 App Div. 308, affirmed 31 
N.E.2d 508, 284 NY. 741—Skoller 
v Short. 35 N Y S.2d 68. 

Or—Dixon v. Raven Dairy, 76 P.2d 
347, 158 Or. 186. 

Wash—Gable v. Field, 66 P.2d 356, 
189 Wash 626—Durham v. Crist, 
38 P.2d 1054, 180 Wash. 213. 

42 C J. p 1250 note 11 [fj. 

(2) If pedestrian who was struck 
by truck while crossing city street 
was on crosswalk when accident oc¬ 
curred, truck driver was negligent as 
matter of law in failing to yield 
right of way, but rule was otherwise, 
if she was not on crosswalk—Smith 
v Superior & Duluth Transfer Co., 10 
NW.2d 153, 243 Wls. 292, rehearing 
denied 11 N,W.2d 95, 243 Wis. 292. 

(3) Fact that statute gave motor¬ 
ist right of way over pedestrian at 
time and place of accident was not 
conclusive on question whether trial 
court properly overruled motorist’s 
motions for nonsuit and directed ver¬ 
dict.—Keys v. Griffith, 55 P.2d 15, 153 
Or. 190. 

Speed 

U.S—Abood v. Turner, O.C.A.Pa., 72 
F.2d 880. 

Cal.—Cooper v. Smith, 289 P. 614, 
209 Cal. 562—Hoppe v. Bradshaw, 
108 P.2d 947, 42 Cal.App.2d 334. 
Conn.—Seoflold v. Spelke, 177 A, 134, 
119 Conn. 699. 

Ky.—Smith v. Ferguson, 76 S.W.2d 
606, 256 Ky. 545. 

Md.—Edwards v. State, for Ubc of 
Guy, 170 A. 761, 166 Md. 217. 

Mass.—Pawloski v. Hess, 149 N.E* 
122, 253 Mass. 478, affirmed Hess V. 
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Pawloski, 47 S.Ct. 632, 274 U.6. 
352, 71 L.Ed. 1091. 

Minn.—Smith v. Barry, 17 N.W.2d 
324, 219 Minn. 182. 

N.C.—Templeton v. Kelley, 2 S.E.2d 
696, 215 N.C. 677. 

Or.—Krieger v. Doolittle, 18 P.2d 
1041, 142 Or. 122. 

42 C.J. p 1250 note 11 [c]. 

Turning 

(1) Generally. 

U.S.—Suburban Transit Corp. ▼. 

Malone, C.C.A.S C., 16'6 F.2d 422. 
Mass.—Reed v. Union St. Ry. Co., 71 
N.E.2d 114, 320 Mass. 706. 

Mo.—O’Shea v. Pattison-McGrath 
Dental Supplies, 180 S.W.2d 19, 
352 Mo. 855—Dickinson v. Aber¬ 
nathy Furniture Co., 96 S.W.2d 
1086, 231 Mo.App 303. 

N.H—Nicholaides v. Wallace, 169 A* 
874, 86 N.H. 465. 

N.J —Strutko v. Mann, 11 A.2d 31, 

124 N.J.Law 183. 

Ohio.—Foeht v. Justis, 77 N.E 2d 
506, 81 Ohio App. 297. 

Okl.—Connelly v. Loub, 38 P.2d 656, 
169 Okl. 627. 

Or.—Lott v. De Luxe Cab Co., 299 P. 
303, 136 Or 349. 

R I.—Sokoloski v. Breen, 7 A.2d 723, 
63 R.I. 115—Gilfoil v. Fishbein, 5 
A.2d 232, 62 R.I. 277. 

S.C.—Holcombe v. W. N. Watson 
Supply Co., 171 S.E. 604, 171 S.C. 
110 . 

42 C J. p 1-250 note 11 [h], 

(2) U-turn.—Maloney v. Moore, 
292 N.W. 366, 293 Mich. 428. 

Wrong side of road 

Cal.—Varner v. Skov, 67 P 2d 123, 20 
Cal.App.2d 232. 

Iowa.—Handlon v. Henshaw, 221 N. 

W. 489, 206 Iowa 771. 

Ky.—Davidson v. Ratliffe, 126 S.W.2d 
827, 277 Ky. 371. 

Md.—Fisher v. Finan, 163 A. 828, 163 
Md. 418—Lusk v. Lambert, 163 A. 
188, 163 Md 335. 

Mich.—Holmes v. Merson, 280 N.W. 
-139, 285 Mich. 136—Rentz v. Anhut, 
279 N.W. 891, 284 Mich. 695—Drey¬ 
fus v. Daronco, 234 N.W. 587, 263 
Mich. 235 

Minn.—Smith v. Barry, 17 N.W.2d 
324, 219 Minn. 182. 

W.Va.—Otto v. Miller, 24 S.E.2d 90, 

125 W.Va. 317. 

42 C.J. p 1250 note 11 [g], 

57. Conn.—Foote v. E. P. Broderick 
Haulage Co., 195 A. 191, 123 Conn. 
296. 

Ga.—American Bakeries Co. v. John¬ 
son, 200 S.E. 485, 59 Ga.App. 150. 
N.Y.—Olsen v. Jacklowltz, 11 N.Y. 
S.2d 601, 256 App.Div. 1107, appeal 
denied. 

Pa.—Smith v. Yellow Cab Co., 132 A. 
124, 285 Pa. 229. 

Va.—Holland v. Edelblute, 20 S.E.2d 
606, 179 Va. 685. 
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ferences reasonably may be drawn from the evi¬ 
dence, related questions are also for the jury, or 
for the trial court in actions tried without a jury , 68 
such as whether defendant kept a proper lookout , 68 
whether defendant gave the pedestrian a warn¬ 
ing , 60 whether defendant could have warned the 
pedestrian , 61 whether the pedestrian would have 
avoided injury had a warning been sounded , 62 
whether the sounding of the horn was a necessary, 
reasonable warning , 68 whether the pedestrian was 
crossing the road at the regular crossing , 64 at 
what point on the crosswalk or street the pedestrian 
was struck , 66 whether defendant saw the pedes¬ 
trian in time to avoid the accident , 66 whether the 
pedestrian was struck by, or walked into the side 


of, the motor vehicle , 67 and the position of the au¬ 
tomobile at a particular time . 68 In addition, it 
is for the jury or trial court to determine wheth¬ 
er the pedestrian or motorist had the right of 
way , 68 whether the traffic light showed green for 
the pedestrian or for the motorist , 70 and whether 
the pedestrian started to cross before the light 
changed in favor of defendant . 71 

There must be legally sufficient evidence of de¬ 
fendant’s negligence to warrant or require sub¬ 
mission to the jury, and in various cases the evi¬ 
dence has been held insufficient to justify submis¬ 
sion of defendant’s negligence* or of some ques¬ 
tion incidental thereto . 72 Where the evidence is 


Pedestrian placed by defendant in 
position of peril 

Mo —Leo v. City Ice Co., ApP , 64 R 
W.2d 736—Phillips v. Yellow Cab 
Co., 36 S.W.2d 419, 225 MoApp 
3172. 

Negligence of driver of parked car 

Where motorist making left-hand 
turn at intersection was required to 
proceed near center of street to avoid 
taxicab parked double near intersec¬ 
tion, and struck pedestrian passing 
in rear of taxicab, negligence of 
■driver of improperly parked taxicab 
was for Jury.—Baker v. Royal Blue 
Cab & Blue Line Sightseeing Co., 300 
P. 167, 163 Wash 95. 

S8. Conn —Barbieri v. Pandiscio, 
163 A 469, 116 Conn. 48. 

Ill—Mazer v. Consumers Co., 13 N. 

E 2d 862, 294 Ill.App. 609. 

Ind.—Pul In v. Long, 54 N E.2d 652, 
13 5 Ind.App 94. 

N.H—(losselin v. Lcmay, 153 A. 716, 
85 N.H. 13. 

Pa.—Van Zyl v. Neitch, 176 A 31, 11*6 
Pa.Super. 68, modified on other 
grounds 176 A. 543, 116 Pa.Super 
68 . 

’59. Iowa.—Minks v. Stenberg, 250 
N.W. 883, 217 Iowa 119. 

Ky.—Wilder v. Cadle, 13 S.W.2d 497, 
227 Ky. 486. 

Whether chauffeur might have seen 
-plaintiff by proper lookout or was 
prevented by defect in lighting sys¬ 
tem of car, was for Jury—Hanna v. 
Royce, 249 P. 173, 119 Or. 450. 

•60. Ky.—Chappell v. Doepel, 192 S. 
W.2d 809, 301 Ky. 622—Wilder v. 
Cadle, 13 S.W.2d 497. 227 Ky. 486. 
•Ohio.—Richards v. Cleveland Jewish 
Orphan Home, 164 N.E. 61, 22 Ohio 
App. 476. 

>61> Iowa.—O'Hara v. Chaplin, 233 N. 
W. 616, 211 Iowa 404. 

*68* Ky.—Jefferson’s Adm’x v. Baker, 
22 S.W.2d 448, 232 Ky. 98. 

.Mo.—Berryman v. People's Motorbus 
Co. of SL Louis, 54 S.W.2d 747, 228 
Mo.App. 1032, certiorari quashed 
.State ex rel. fit. Louis Public 


Service Co. v. Becker, 66 S.W.2d 
141, 334 Mo. 115. 

63. N.D —Ilausken v. Coman, 268 N. 
W. 430. 66 ND. 633. 

64. Md—Consolidated Gas, etc., Co 
v Rudiger, 134 A. 326, 151 Md. 226 

Wis—Smith v. Superior & Duluth 
Transfer Co , 1ft N W.2d 153, 243 
Wis 292, rehearing denied 11 N.W. 
2d 95, 24 3 Wis. 292. 

65. Wash—.Johnston v. Elmore, 251 
P. 558, 141 Wash 293. 

42 C.J. p 1252 note 14. 

66. N J.—Heckman v. Cohen, 100 A. 
695, 90 N J Law 322 

Wash —Johnston v Elmore, 251 P. 
658, 141 Wash. 293. 

67. Iowa—Robertson v. Carlgren, 
234 NW. 824, 211 Iowa 963 

N.Y.—Frey v. Green Bus Lines, 19 
N.Y.S.2d 810, 259 App.Div. 891, re- 
argument denied 21 N.Y.S.2<1 389, 
259 App.Div 1029, appeal denied 
Or.—Dixon v Raven Dairy, 75 P.2d 
347, 168 Or 186. 

Pa—Atkinson v. Coskey, 47 A.2d 156. 
354 Pa. 297. 

Wash —Williams v. Brockman, 193 
P.2d 863. 

68. After the accident 

Wash.—Mosso v. E H Stanton Co., 
134 P. 941, 75 Wash. 220, L.R.A. 
191CA 913 

69. Or.—Manning v. Helhock, 295 
P. 207, 135 Or. 262. 

70. Md.—Wintrohe v. Hart, 13 A.2d 
365, 178 Md 289. 

Mo.—Blunk v. Snider, 111 S.W.2d 163, 
342 Mo. 26 

71 . Ta.—Ferguson v. Charis, 170 A. 
131, 314 Ta. 164. 

73 . Cal. — La Branch v. Scott, 185 P. 

2d 823, 82 Cal App.2d 1. 

Conn.—Kligerman v. Rosensteln, 23 
A.2d 925, 128 Conn. 455. 

Kan.—Allen v. Pearce Dental Supply 
Co., 88 P.2d 1057, 149 Kan. 549. 

Md.—Consolidated Gas, Electric 
Light & Tower Co. of Baltimore v. 
Rudiger, 134 A. 326, 151 Md. 22<6. 
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Mo—Raw v. Maddox, 93 S.W.2d 282, 
230 Mo App 515. 

N.J.—Church v Diffany, 11 A.2d 56, 
124 N.J Law 100. 

N.C.—Mitchell v. Melts, 18 S.E.2d 
406, 220 N.C. 793—Bailey v. Mc¬ 
Kay. 152 S.E. 893, 198 N C. 638. 
Wash—Turner v. Good, 8 P.2d 414, 
167 Wash. 27. 

Wis.—De Goey v. Hermsen, 288 N.W. 
770, 233 Wis. 69. 

Pedestrian crossing Intersection 
against traffic signal 

Md —Weissman v. Ilokamp, 188 A- 
923, 171 Md 197, dissenting opin¬ 
ion 189 A 813, 171 Md. 197. 
PedeBtrian slipping in pool of oil 
In action for injuries sustained by 
plaintiff who slipped and fell in pool 
of oil which resulted from collision 
of automobiles, where there was no 
evidence to show manner in which 
collision occurred or that collision 
was result of negligence of either 
driver, Judgment of nonsuit was 
proper.—Cowon v. Katz, 197 A. 516, 
130 Pa Super. 337. 

Pedestrian suddenly turning back 

Evidence that pedestrian had start¬ 
ed across street at intersection and 
suddenly turned hack when progress 
Has temporarily blocked by traffic 
and was struck by automobile that 
had received direction from traffic 
officer to proceed was insufficient to 
take question of negligence of mo¬ 
torist to jury.—Stafford v. Jones, 198 
NE 745, 292 Mass. 489. 

XiightB on vehicle 

Where several witnesses testified 
that lights of automobile were burn¬ 
ing before automobile struck pedes¬ 
trian, pedestrian's testimony that he 
saw no lights on automobile until 
after he was struck did not require 
submission to jury whether lights 
were burning before collision.—Bes- 
ser v. Hill, 271 N.W. 921, 224 Wis. 
211 . 

Nonsuit 

N.J.—Wisniewski v. Weinstock, 60 
A.2d 894, 136 N.J.Law 204—Wis¬ 
niewski v. Weinstock, 31 A.2d 401, 
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uncontradicted and no inference of negligence on 
the part of defendant can reasonably be made there¬ 
from, it has been held that defendant is not negli¬ 
gent as matter of law . 78 Where the evidence 
shows plaintiff's contributory negligence as a mat¬ 
ter of law, it has been held to be error to submit 
defendants negligence to the jury . 74 The failure 
of a driver to sound his horn on approaching an 
intersecting street, as required by ordinance, should 
not be submitted to the jury where the ordinance 
was not in evidence . 75 The fact that a pedestrian 
is crossing a street at a place other than a cross¬ 
walk when lie is struck by a motorist docs not as a 
matter of law acquit the motorist of a charge of 
negligence . 76 

(d) Standing or Sitting upon Highway 

Where the evidence Is conflicting or different infer¬ 


ences may reasonably be drawn from the evidence, It le 
for the Jury to determine whether the defendant was 
guilty of negligence In the operation of a motor vehicle 
In causing Injury to a pedestrian standing or sitting on 
the highway. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is for the jury, 
or for the trial court in actions tried without a 
jury, to determine whether defendant in the op¬ 
eration of a motor vehicle was guilty of negligence 
in causing injury to a pedestrian standing or sit¬ 
ting on the highway , 77 as where the pedestrian 
was struck by defendant’s motor vehicle 78 or he 
was struck by another vehicle as a result of de¬ 
fendant’s negligent operation of a motor vehicle . 78 
On such evidence incidental questions are also 
for the jury, or for the trial court in actions tried 


130 N.J.Law 68, affirmed 50 A.2d 
894, 135 N.J Law 202. 

73 . Iowa.—Sheridan v. Limbrecht, 
218 NW. 278, 205 Iowa 573. 

Kan.—Goodloe v. Jo-Mar Dairies Co, 
185 P.2d 158, 163 Kan 611. 

Mo—Good .son v. Schwandt, 300 SW. 
795, 318 Mo 666. 

N.J —Newman v. Katz, 169 A. 64*?, 
112 NJ.Law 49. 

N.C.—Tysinger v Coble Dairy Prod¬ 
ucts. 36 fl E 2d 246. 225 N.C. 717. 

42 C.J. p 1252 note 16. 

74 . Cal —Hoppe v. Bradshaw, 108 
P.2d 947, 42 Cal.App 2d 334. 

Mo—Woods v. Moore, App, 48 S. 
W.2d 202. 

Contributory negligence as question 
of law or fact see infra § 527. 

75 . Mo.—Althage v. People’s Mo- 
torbus Co of St. Louis, 8 S.W.2d 
924, 320 Mo. 598. 

76 . Cal —Douglas v. Holt, 185 P.2d 
607, 82 Cal.App.2d 82. 

77 . N.J—Williams v. Harriott, 180 
A. 851, 115 N.J.Law 497—Molnar 
v. Hlldebrecht Ice Cream Co., 164 
A 300, 110 N.J Law 246. 

Causing object to strike pedestrian 
Negligence of truck driver striking 
sagging wire and pulling broken pole 
against plaintiff coach driver stand¬ 
ing in street, who, after colliding 
with pole, was attempting to warn 
truck driver of low wire, was for 
Jury.—Kennedy v. E II. Scott 

Transp. Co.. C.C.A N.T., 60 F 2d 717. 
Automobile throwing slag into plain, 
tiff's eye 

Miss. —Wheat v. Techs Lines, 179 So. 
553, 181 Miss. 408. 

Injuries resulting from igniting or 
explosion of gasoline 

N J —Molnar v. Hlldebrecht Ice 
Cream Co., 164 A. 300, 110 N.J. 
Law 246. 

pa.—Dunmire v. Fitzgerald, 87 A.2d 
596, 349 Fa. 511. 


78. PS—Yellow Cab Co. of Phil¬ 
adelphia v Kelly, CCA Pa., 62 F. 
2d 1032—Walls v Ellington, C.C. 
A Tenn., 31 F 2d 285 
Cal—Anthony v. llobbie, App, 193 
P.2d 7 IS 

Ga—Aristocrat Dairy Products Co 
v George, 34 S.E.2d 107, 72 Ga. 
App 4 94 

Ill —Kirrnan v. Hutchinson, 254 Ill. 
App 469 

Me—Hunloon v. Wiley, 49 A.2d 910 
—Hill v. Finncmore, 172 A. 826, 
132 Mo. 459. 

Md — Geschwcndt v. Yoe, 198 A. 720, 
174 Md. 374. 

Mass—Da Silvia v. Dalton, 76 N.E. 
2d 8. 

Mich—Ritter v. Terman, 280 N W. 
136, 285 Mich. 128—Breen v. Thole, 
229 N W. 498, 249 Mich. 66G 
Minn —Corridan v. Agranoff, 297 N. 

W. 759, 210 Minn. 237. 

Mo—Duckworth v Dent, App., 135 
S W 2d 28, reversed on other 
grounds 142 S W 2d 85, 346 Mo 518 
—Robertson v. Scoggins, App, 73 
S.W 2d 430—Zeller v. Wolff-Wilson 
Drug Co, App., 51 S W.2d 881. 
NJ—Williams v. Hershfleld Agency, 
176 A. 574, 13 N J Misc. 3 34 
NC—Baker v. Terrott, 46 S.E.2d 461, 
228 NC 558 

ND.—Hutchinson v. Kinzloy, 262 N. 
W. 251, 98 A.L.R. 1307, 66 N.D 
25. 

Utah—Nelson v. Lott, 17 P.2d 272, 
81 Utah 265. 

Va—Gregory v. Daniel, 4 S.E 2d 786, 
173 Va 442. 

Wash.—Carmin v. Port of Seattle, 
116 r.2d 338, 10 Wash.2d 139. 
W.Va.—Webb v. Harrison, 31 S.E.2d 
686, 127 W.Va. 124. 

42 C.J. p 1252 note 17. 

Plaintiff cranking automobile 

Ill—Blachek v. City Ice & Fuel Co., 
3-5 N.E,2d 416, 311 Ill.App. 1. 
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Plaintiff standing at rear of oar 

U.S.—Burdick v Powell Bios Truck 
Lines, C C A Ill., 124 F 2d 6.14. 
Minn—Anderson v. Johnson, 294 N. 

W. 224, 208 Minn 373. 

Ohio —Eisenmann v. Tester, 191 N. 

E 839, 47 Ohio App 275. 

Pa—Greiner v. Turby, Com.Pl., 51 
Daupli Co 85. 

WVa—Webb v. Harrison, 31 S.E 2d 
G86, 127 W.Va. 124. 

Backing 

US—Levin v. Joseph E Seagram & 
Sons, C.C.A.lll., 158 F 2d 55, cer¬ 
tiorari denied Joseph E Seagram 
& Sons v. Levin, 67 S Ct. 971, 330 
U S 835, 91 L.Ed 1282. 

Or.—Sears v. Goldsmith, 298 P. 219, 
136 Or. 151. 

Passing standing vehicle 

Cal —-Catton v. Kerns, 32 P.2d 153, 
138 Cal App. 374. 

Mo.—Robertson v. Scoggins, App., 73 
SW.2d 430. 

42 C J. p 1252 note 17 [e]. 

Failure to give warning 
Utah.—Nelson v. Lott, 17 F.2d 272, 
81 Utah 265. 

79. Mo.—Ritz v. Cousins Lumber 
Co, 59 S.W. 2d 1072, 227 Mo.App. 
1167. 

Ohio.—Ward V. Koors, App., 33 N.E. 
2d 669. 

Person standing In ditch 

Where bus driver, turning on high¬ 
way at night, permitted bus to re¬ 
main across road with interior lights 
turned off, and without giving warn¬ 
ing to approaching motorist, who, in 
attempting to avoid collision, struck 
plaintiff standing in ditch, whether 
bus driver was negligent was for 
jury.—Lashley v. Dawson, 160 A. 
738, 162 Md. 549. 

Causing automobile following* to 
strike pedestrian 

Mo —Ritz v. Cousins Lumber Co., 

59 S.W.2d 1072, 227 Mo.App. 1167. 
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without a jury, 8 ® such as whether defendant’s au¬ 
tomobile was under control , 81 whether it was 
driven at an excessive speed , 88 and how and where 
the accident occurred . 88 

There must be legally sufficient evidence of de¬ 
fendant’s negligence to warrant or require sub¬ 
mission to the jury, and in various cases the evi¬ 
dence has been held insufficient to justify sub¬ 
mission . 84 

(e) On Sidewalk 

On conflicting evidence or where more than one Infer¬ 
ence may be drawn from the evidence, It is for the Jury 
to determine whether the defendant in the operation of a 
motor vehicle was guilty of negligence in causing in¬ 
juries to a pedestrian on the sidewalk. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question 101 the 
jury, or for the trial court in actions tried without a 
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jury, whether defendant in the operation of a motor 
vehicle was guilty of negligence in causing injuries 
to a pedestrian on the sidewalk , 88 as where the 
pedestrian was struck by defendant’s motor vehi¬ 
cle 86 or he was struck by another vehicle as a result 
of defendant’s negligent operation of a motor vehi¬ 
cle . 87 On such evidence incidental questions are al¬ 
so for the jury or for the trial court in actions tried 
without a jury , 88 such as the pedestrian’s position on 
the sidewalk at the time of the accident . 89 

There must be legally sufficient evidence of de¬ 
fendant’s negligence to warrant or require sub¬ 
mission to the jury, and in various cases the evi¬ 
dence has been held insufficient to justify submis¬ 
sion of defendant's negligence or of some ques¬ 
tion incidental thereto . 90 

( 2 ) Persons Working upon o-r in Highway 

On conflicting evidence or where more than one Infer- 
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80 . Ky.—McElrath v Barnett, 120 
SW.2d 216, 274 Kv 771 

Md —Fotterall v Ililleary, 13 A.2d 
358, 178 Md 335. 

81 . Ill—Kirman v. Hutchinson, 251 
lll.App 469 

82 . Ill.—Kirman v. Hutchinson, su¬ 
pra. 

83 . Ky—Smith v Dunning, 122 S 
\V 2d 7S1, 275 Ky 733 

84 . U.S —Proel v Nugent, C.C.A.N. 
H, 97 F2d 353 

Iowa—Reid v. Brooke, 206 NW. 477, 
221 Iowa 80S—Carstenson v 
Thomsen, 245 N.W. 731, 215 Iowa 
427 

Pa —Griswold v Drumheller, Com 
1*1 , 60 Montg Co. 147. 

85 . TJ S—Grifllth-Consumcrs Co. v. 
Rollings, CCA Va . 79 F 2d 452. 

Or—JTansen v. Bedell Co, 285 P. 823, 
132 Or. 332 

Causing canopy to fall on pedes¬ 
trian 

Cal —Holahan v. McGrow, 295 P. 
1059, 111 Cal.App 44 3. 

86 . Cal—Linberg v Stango, 297 P. 
9. 211 Cal. 771, 75 A.LR. 555— 
Wltey v. Hammond Lumber Co, 35 
P 2d 1080, 140 Cal App. 587—Bran¬ 
dos v. Rucker-Fuller Desk Co., 282 
P. 1009, 102 Cal.App. 221—Briggs 
v. Jess Mead, Inc, 270 P. 263, 93 
Cal.App. 666—Smith v. Hollander, 
259 P. 958, 85 Cal.App. 536—Smith 
v. Hollander, App., 2-57 P. 577. 

Mass.— White v. Checker Taxi Co., 
187 N.E. 49, 284 Mass. 73. 

Pa. —Crago v. -Sickman, 165 A. 841, 
310 Pa. 646— Hunter v. Pope, 137 
A. 731, 289 Pa. 560 —Henderson v. 
Horner, 135 A. 208, 287 Pa. 298. 

R.T.—Luiz v. Ingram, 190 A. 439, 57 
R.I. 428. 


Va—U-Run-It Co v. Merryman, 153 
SE 661, 154 Va 467 
42 C .1 p 1252 note 19 
Standing on sidewalk at bus stop 
It I —Peters v. United Electric Rys. 
Co, 189 A. 901, 57 RT 311. 

Standing near enrb 

Ohio—Kiegcl v Oakwood St. Ry. 

Co, App , 42 N E 2d 676 
Pa—Ross v. ltiffle, 1C4 A. 913, 310 
Pa. 176. 

Standing on edge of subway vent 

NY—Muller v. Ileuchcl, 282 NY. 
S 649, 246 App.Piv 547. 

Person on grass plat between curb 
and sidewalk 

U.S—Steele v Commercial Milling 
Co., CCA Mich., 50 F.2d 1037, 84 
A.L.R. 278. 

Person seated on sidewalk near ga¬ 
rage doors 

Ky —Blackburn v Cornette, 295 S. 
W. 1046, 220 Ky 758. 

Person struck by door of automo¬ 
bile 

Me—Young v. Potter, 174 A. 387, 3 33 
Me. 104. 

Pa—Young v. Yellow Cab Co., 180 A. 

63, 118 Pa Super. 495 
W.Va.—Harmon v. Midland Trail 
Transit Co., 148 S.E. 379, 107 W. 
Va. 390. 

Baokiug 

Ky.—Guyan Chevrolet Co. v. Pillow, 
95 S.W.2d 796, 264 Ky. 812. 

Mass.—Thomas v. Spinney, 39 N E 
2d 753, 310 Mass. 749. 

N.J.—Kapner v. Strauss, 166 A. 113, 
11 N.J.Misc. 373. 

Pa.—Giannone v. Reale, 3 A.2d 331, 
333 Pa. 21—Itzkovich v. Royal 
Electrotype Co., 100 Pa.Supor. 310. 
S.C.—Cobb v. Southern Public Util¬ 
ities Co., 187 S.E. 363, 181 S.C. 310. 
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Failure to give warning 
Cal—Smith v. Hollander, 259 P. 958, 
85 Cal App 635. 

42 C.J. p 1252 note 19 [d]. 

Result of collision between two au¬ 
tomobiles 

Cal —Chandler v. Benafel, 39 P.2d 
890, 3 Cal App 2d 368. 

N.J.—Cerami v. Zimmerman, 148 A. 
154, 8 N.JMisc. 24 

Okl—Newell v Musgrove, 264 P. 
156. 129 Okl. 207. 

Pa—Hegarty v. Berger, 155 A. 484, 
304 Pa 221. 

42 C J p 1252 note 19 \e]. 

Result of collision between motor¬ 
cycle and automobile 
111—Brum it v. Wasson, 33 N.E 2d 
740, 310 III App. 264. 

Result of collision between automo¬ 
bile and street oar 

Cal —Alberts v. Lytle, 37 P.2d 705, 
1 Cal App 2d 682. 

87. Ill—Mlnms v. Friend, 196 N.E. 
191, 360 Til 328. 

Iowa—Renner v. Takin Bros. Freight 
Lines, 289 N W. 477, 227 Iowa 903. 
Ky—Field v. Collins, 98 S W.2d 45, 
266 Ky 67—Field v. Collins, 92 S. 
W.2d 793, 263 Ky. 474. 

NY—Robinson v. City of New York. 

44 N Y S 2d 939, 266 App Piv. 1024. 
Or—Hansen v. Bedell Co., 285 P. 823, 
132 Or. 332. 

88. Pa.—Hunter v. Tope, 137 A. 781, 
289 Pa. 560. 

89. Pa.—Hunter v. Pope, supra. 

90. Mass.—Kane v. Metropolitan 

Coal Co., 174 N.E. 266, 274 Mass. 
63. 

Baoking out of garage across side¬ 
walk 

Colo.—McMillan v. Keck. 260 P. 1079, 
I 82 Colo. 434. 
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•nee may be drawn from the evidence, It la for the Jury 
to determine whether the defendant In the operation of 
a motor vehicle wae guilty of negligence In causing In¬ 
juries to persons working on the highway, Including 
police and traffic officers. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for the 
jury, or for the trial court in actions tried without 


a jury, whether defendant in the operation of a 
motor vehicle was guilty of negligence in causing 
injuries to persons working on or in the highway , 91 
as where such persons were struck by defendant’s 
motor vehicle . 92 On such evidence incidental or 
related questions are also for the jury or trial 
court , 98 as, for example, whether plaintiff was 


91 . Cal.—Scott v. Sheedy, 102 P.2d 
575, 39 Cal.App.2d 96. 

Mo.—Smith v. Siedhoff, 209 S.W.2d 
233. 

Pa.—Jenkins v. Fady, 144 A. 429, 
294 Pa. 490. 

Care as to persons working: In or 
on highway see supra 8 391. 

Spinning wheels throwing stones 
against worker’s head 

Ala.—Railway Express Agency v. 
Brown, 141 So. 726, 25 Ala.App. 
121 . 

Striking ladder causing injury to 
roofer 

Pa.—Caulton v. Eyre & Co., 199 A. 
136, 330 Pa. 385. 

98 . U.S.—Sprinkle v. Davis, C.C.A. 

Va., Ill F.2d 925, 128 ALH. 1101. 

Ala.—Cooper v. Agee, 132 So. 173, 
222 Ala. 334. 

Cal.—Henshaw v. Belyea, 31 P.2d 
348, 220 Cal. 458. 

Conn.—Malo v. Rooney, 194 A. 721, 
123 Conn. 683—Pfaff v. H. T. Smith 
Express Co., 181 A. 621, 120 Conn 
653—Viretto v. Tricarico, 165 A 
345, 116 Conn. 718. 

Iowa—Youngman v. Sloan, 281 N.W. 
130, 225 Iowa 558—Vass v. Mar¬ 
tin, 226 N.W. 920. 209 Iowa 870. 

Kan.—Hill v. Southern Kansas Stage 
Lines Co., 63 P.2d 923. 143 Kan. 44. 

Mass.—Ferralrs v. Hewes, 16 N.E.jd 
674, 301 Mass. 116. 

Minn.—Peterson v. Norris, 258 N.W. 
729, 193 Minn. 400—Shearer v. 

Puent, 208 N.W. 182, 166 Minn. 
425. 

N.H.—Colby v. Avery, 40 A.2d 841, 
93 N.H. 250. 

Pa.—iSusser v. Wiley, 39 A.2d 616, 
350 Pa. 427—Wenhold v. O’Dea, 12 
A.2d 115, 338 Pa. 33—Marcheskie 
v. Thompson, Com.Pl., 13 North- 
umh.Leg.J. 319. 

R.I.—Ball v. Webster, 13 A.2d 278, 
65 R.I. 34. 

Tenn.—Ledford v. Southea' -n Mo¬ 
tor Truck Lines, App., 20o S.W.2d 
981—Havron v. Page, 157 S.W 2d 
856, 25 Tenn App. 367. 

Wis.—General Accident Fire & Life 
Assur. Corporation v. Henneman, 
-240 N.W. 803, 207 Wis. 464. 

42 C.J. P 1252 note 22. 

Bridge tender or ticket coUector 

U.S.—‘Sutton v. Public Service In¬ 
terstate Transp. Co., C.C.A.N.T., 
157 F.2d 947, certiorari denied Pub¬ 
lic Service Interstate Transp. Co. 


v. Sutton, 67 SCt. 870, 330 U.S. 
828, 91 L.Ed. 1277. 

Ill—Koch v. Barker, 41 N.E 2d 329, 
314 Ill App. 378. 

N.J.—Byer v. II. R. Ritter Trucking 
Co., 35 A.2d 633, 131 N.J.Law 199. 
Flagman, or watchman at crossing 

Mont —Koppang v. Sevier, 75 P.2d 
790, 106 Mont. 79. 

Ohio.—Tamplin v. Pennsylvania R. 

Co., App , 51 NE.2d 736 
Wis.—Crook v. Broche, 252 N.W. 665, 
214 Wis. 245. 

Person painting devisor Une in cen¬ 
ter of highway 

Pa—Birnesser v. McGath, 62 A.2d 
188, 356 Pa 375. 

Person removing spare tire from 
rear 

Mich—Patt v. Dilley, 263 N.W. 749 
273 Mich 601. 

Person repairing motor vehicle 

U S —Ryan-Kichards, Inc , v. White- 
sides, CC.AOkl., 96 F.2d 826. 

Cal —White v. Davis, 284 P. 1086, 
103 Cal App. 531. 

Ga—Tatum v. Croswell, 174 S.E 
258, 49 Ga App. 27, conforming to 
answers 174 S.E. 140, 178 Ga. 679 
—Tatum v. Croswell, 163 S.E. 
228, 44 Ga App. 853 

Mo —Dempsey v. Horton, 84 S.W.2d 
621, 337 Mo. 379. 

N.J.—Benson v. Brady, 135 A. 343. 
5 N.J Misc 13. 

N.D.—Harmon v Haas, 241 N.Y/. 70, 
61 N.D. 772, 80 UR, 1131. 

Okl —Wisdom v Bernhardt, 40 P.2d 
679, 170 Okl. 385 

Tex—-Carson v. Amberson, Civ.App., 
148 S.W 2d 972, error dismissed, 
judgment correct. 

Wash.—Davis v. North Coast Transp. 
Co., 295 P. 921, 160 Wash. 676. 

Person unloading truck 

N.Y.—Friedman v. Raisin & Levine, 
282 N.Y.S. 640, 246 App Div. 646. 
S.C.—Powell v. Drake, 18 S.E. 2d 745, 
199 S.C. 212. 

Highway act open to publio use 

In action by member of highway 
crew for injuries sustained when he 
was struck by truck driven by de¬ 
fendant on highway which had not 
been open to public use, question of 
defendant's negligence was for Jury. 
—Lind v. Eddy, 6 N.W.2d 427, 232 
Iowa 1328, 146 A.L.R. 695. 

Baoking 

Ark.—D. F. Jones Const. Co. v. Mize, 
146 S.W.2d 709, 201 Ark. 702— 
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Blakemore v. Stevens, 67 S.W.2d 
733, 188 Ark. 756. 

Conn —Distefano v. Universal Truck¬ 
ing Co., 164 A. 492, 116 Conn. 249. 
Iowa.—Wamser v. Bostian, 298 N. 
W. 8'60, 230 Iowa 792—Rebmann v. 
Heesch, 288 N.W. 695, 227 Iowa 
566—Huston v. Lindsay, 276 N.W. 
201, 224 Iowa 281. 

Ky.—Berry v. Irwin, 295 S.W. 1020, 
220 Ky. 708. 

N.Y.—Armleri v. Mertens, 282 N.Y.S. 
714. 

Pa.—Peters v. Schioeder, 138 A. 755, 
290 Pa. 217. 

Wis.—Czarnetzky v. Booth, 246 N.W. 
574, 210 Wis. 536. 

Control 

Mont.—Koppang v. Sevier, 75 P.2d 
790, 106 Mont. 79. 

Failure to give warning 
Mo.—Woods v. Moore, App., 48 S.W. 
2d 202. 

Neb—Thomison v. Buehler, 25 N.W. 

2d 391, 147 Neb 811. 

W.Va.—Tilley v. Cole, 13 S.E.2d 153, 
123 W Va. 28. 

Failure to keep lookout 
Mont.—Koppang v. Sevier, 76 P 2d 
790, 106 Mont. 79. 

Ohio—Tamplin v. Pennsylvania R. 

Co., App, 61 N.E.2d 736. 

W.Va—Tilley v. Cole, 13 S E.2d 153, 
123 W.Va. 28. 

Wis.—Crook v. Broche, 262 N.W. 

565, 214 Wis. 245. 

42 C.J. p 1252 note 22 [cj. 

Failure to stop 

Tenn.—Ledford v. Southeastern Mo¬ 
tor Truck Lines, 200 <S W.2d 981. 

42 C.J. p 1252 note 22 [b]. 

Speed 

Mont.—Koppang v. Sevier, 75 P.2d 
790, 106 Mont. 79. 

W.Va.—Tilley v. Cole, 13 S.E 2d 153, 
123 W.Va. 28. 

42 C.J. p 1252 note 22 [a]. 

Besult of collision between two au¬ 
tomobiles 

Pa.—Lonasco v. Veill, 45 A. 2d 417, 
168 Pa.Super. 456. 

Beeult of collision between, automo¬ 
bile and railroad engine 

Ohio.—Tamplin v. Pennsylvania R. 

CO., App., 61 N.E 2d 736. 

Wash.—McAbee v. French, 274 P. 
713, 160 Wash. 646. 

93. Cal.—White v. Davis, 284 P. 

1086, 103 Cal.App. 631. 

Ohio.—Tamplin v. Pennsylvania R. 
Co., App., 61 N.E.2d 736. 
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struck by defendant . 94 The credibility of the wit¬ 
nesses is for the jury." 

The evidence must be legally sufficient to war¬ 
rant or require submission to the jury, and in vari¬ 
ous cases the evidence has been held insufficient to 
justify the submission to the jury of defendant's 
negligence or of some question incidental there¬ 
to. 9 ® 

Police or traffic officer. Where the evidence is 
legally sufficient and is conflicting or different in¬ 
ferences of fact may be reasonably drawn there¬ 
from, it is a question for the jury or for the trial 
court in actions tried without a jury, whether de¬ 
fendant was guilty of negligence in causing in¬ 
jury to a police or traffic officer , 97 as where such 
officer was struck by defendant’s motor vehicle . 98 
On such evidence related questions also arc for 
the jury or trial court , 99 such as how fast defend¬ 
ant was going , 1 whether he gave a warning of his 
approach to the street crossing , 2 and his position 
on the street before the collision . 3 

( 3 ) Persons Hoarding or Alighting from 
Streetcar or Other Vehicle 

(a) In general 

(b) Streetcar 


(a) In General 

On conflicting evidence or where different Inferencee 
may reasonably be drawn from the evidence It It for the 
Jury to determine whether the defendant In the operation 
of a motor vehicle was guilty of negligence In causing In¬ 
jury to a person boarding or alighting from a vehicle, such 
as a motorbus. 

Where the evidence is legally sufficient and is 
in conflict or more than one inference may rea¬ 
sonably be drawn from the evidence, it is for the 
jury, or for the trial court in actions tried with¬ 
out a jury, to determine whether defendant in the 
operation of a motor vehicle was negligent in 
causing injury to a person boarding or alighting 
from a vehicle , 4 as where such person was struck 
by defendant’s motor vehicle 5 while entering® or 
alighting from 7 a vehicle. On such evidence, in¬ 
cidental questions also are for the jury or trial 
court , 8 such as the question whether defendant 
failed to give a warning or signal . 9 The evidence 
must be legally sufficient to warrant or require sub¬ 
mission to the jury of defendant’s negligence or of 
some question incidental thereto . 10 

Motorbus. On conflicting evidence, the ques¬ 
tion whether defendant was guilty of negligence 
in causing injury to a person boarding or alighting 
from a motorbus , 11 as where such person was 


94. N.Y —Markowitz v. Lindemnn, 
1 f»0 NYS 345, 1(14 AppDiv 670 

Wis —Crook v Broche, 252 N.W 505, 
214 Wis 245 

95. Mo —Dempsey v Horton, 84 S 
W.2d 621, 337 Mo 370. 

96. Mass.- Emeneau v Doyle. 184 
N.E 720. 282 Mass 2S0 

Minn.—Bakken v Lewis, 26 N.W.2d 
478, 223 Minn 329 

Mo—Smith v. Siedhoff, 209 S W.2d 
233. 

Nob—Corkle v. Fenton, 288 NW 55, 
137 Nob. 54. 

Bridge painter 

Cal.—Montgomery v. Globe Grain & 
Milling Co., 293 I\ 85C, 109 Cal. 
App. 695. 

97. Mass—Mathews v. Carr, 171 N. 
E. 660, 271 Mass. 362. 

98. Ill.—Cooney v. Hughes, 34 N.E. 
2d 566, 310 Ill.App. 371. 

Xy. — Louisville Ry. Co v. Offutt’s 
Adm’x, 55 S.W.2d 391, 246 Ky. 
508. 

N.J.—Rusk v. Jeffries, 1*64 A. 313, 
110 N.J.Law 307—Hughes v. Eng¬ 
lish, 162 A. 473, 9 N.J.Misc, 28. 
p a .—Scret v. Carbley, 39 A.2d 607, 
350 Pa. 434. 

42 C.J. p 1262 note 24. 

Xear soene of automobile collision 
Cal.—Leader v. Atkinson, 121 P.2d 
759, 49 Cal.App.2d 265. 


School Janitor acting as traffic offi¬ 
cer 

Pa—Beyrent v Ksiplan, 172 A. 651, 
315 Pa. 353, 92 ALU. 1515. 

99. N.T.—Desmond v. Basoh, 108 A. 
362, 94 N J Law 52. 

1. N J.—Desmond v. Basch, supra. 

2. N.J —Desmond v. Basoh, supra 

3. N.J.—Desmond v. Basoh, supra. 

4. Iowa—Ilanson v. Manning, 239 
NW 793, 213 Iowa 625 

Md —Mahan v. State, to Use of Carr, 
191 A 575, 172 Md. 373. 

Care as to persons boarding or 
alighting from street car or other 
vehicle see supra § 392. 

Motorist stopping to render assist¬ 
ance 

Iowa.—Lukin v. Marvel, 259 N.W. 
782, 219 Iowa 773. 

5 . Iowa.—Hanson v. Manning, 239 
N.W. 793, 23 3 Iowa 625. 

Milk wagon driver on step of wagon 

Pa—Hayes v. Axelrod, 3 A.2d 346, 
332 Pa. 518. 

6. Ill.—Bellchamhers v. Ebellng, 13 
N.E.2d 804, 294 IU.App. 247. 

Iowa.—Hanson v. Manning, 239 N.W. 
793, 213 Iowa -625. 

Ohio.—'Smith v. Hoskins, 17 N.E.2d 
955, 59 Ohio App. 298. 

Tenn—Ezell v. Post Sign Co., App., 

, 205 S.W.2d 13. 
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Entering towing automobile 

Wash—Disenrgar v. City of Seattle, 
171 l\2d 20-5, 25 Wash.2d 306. 
Entering unlighted automobile 
Minn —Erickson v. Morrow, 287 N. 

W 628, 206 Minn. 58. 

Passenger entering taxicab 
Pa.— -Fottcrolf v. Yellow Cab Co., 11 
A 2d 516, 139 Pa.Super. 463. 
Backing 

Me —Peabody v. Sweet, 152 A. 312, 
129 Me. 375. 

7. US—Virginia Motor Express v. 
Jimenez, C CAVa, 76 F 2d 694. 

Cal—Ketchum v. Pattec, 98 P.2d 
3 051, 37 Cal App 2d 122. 

Minn.—Judge v. Endriss, 284 N W. 
7S8, 204 Minn. 589. 

Pa.—Sprague v. Zeck, 194 A. 904, 
327 Pa. 592. 

Passenger alighting from taxicab 

N.J —Bien v. Meyers, 155 A. 480, 9 
N.J.Misc. 67*6. 

8. Bights deceiving motorist 

Whether lights of repair truck 
parked on wrong side behind car 
stopped for repairs deceived motor¬ 
ist striking one stepping into stopped 
automobile was for Jury.—Hanson v. 
Manning, 239 NW. 793, 213 Iowa 625. 
8. Iowa.—Hanson v. Manning, su¬ 
pra. 

10. Fla.—iSharpe v. Aqua Systems, 
13 So.2d 903, 153 Fla. 154. 

11. Ohio.—Wolfe v. Baskin, 28 N. 
E.2d 629, 137 Ohio St. 284. 
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struck 'by defendant's motor vehicle 12 while he 
was crossing the street after alighting from the 
bus, 18 is one of fact. There must be legally suf¬ 
ficient evidence to warrant or require submission 
to the jury of defendant’s negligence or of some 
question incidental thereto. 14 

(b) Streetcar 

On conflicting evidence or where more than one infer¬ 
ence may be drawn from the evidence ft is for the Jury 
to determine whether the defendant in the operation of a 
motor vehicle was guilty of negligence In causing injuries 
to persons moving to or from a streetcar. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for the 
jury, or for the trial court in actions tried without 
a jury, to determine whether defendant in the op¬ 
eration of a motor vehicle was guilty of negligence 


in causing injuries to persons moving to or from 
a streetcar, 16 as where such persons were struck by 
defendant's motor vehicle. 18 The weight of the 
evidence and the credibility of the witnesses are 
for the jury. 17 On such evidence incidental ques¬ 
tions are also for the jury or trial court, 18 such as 
whether defendant violated the statute requiring 
automobiles to stop behind a car which stops to 
discharge or take on passengers, 19 or whether the 
streetcar had stopped when defendant started to 
pass it. 20 

There must be legally sufficient evidence to re¬ 
quire or warrant submission to the jury, and in 
various cases the evidence has been held insuffi¬ 
cient to justify the submission of defendant's neg¬ 
ligence or of some question incidental thereto. 21 

Crossing street after alighting . On conflicting 


18. Miss.—Ross v. West, 30 So.2d 
310. 

N.H —Manor V. Gagnon, 32 A 2d 688, 
92 N.H. 435. 

Backing 1 from driveway into street 

Cal.—Coats v. Hathorn, 8 P.2d 1038, 
121 Cal.App. 257. 

13. Me—Haskell v. Herbert. 48 A. 
2d 637. 

Miss.—Ross v. West, 30 So.2d 310 

Ohio.—Wolfo v. Raskin, 28 N.E 2d 
629, 137 Ohio St. 284. 

Pa.—Weibel v. Ferguson, 19 A.2d 
* 357, 342 Pa 113. 

Child alighting from school bus 

Ala.—International Harvester Co v 
Williams, 133 So. 270, 222 Ala. 589, 
followed in 133 So. 275. 222 Ala 
595. 

Conn—Lange v. Hoyt, 3 59 A. 675, 114 
Conn. 590, 82 A L.R. 486. 

Pa.—Fedorovich v. Glenn, 9 A.2d 358, 
337 Pa 60. 

S.C.—Fisher v. J. H. Sheridan Co., 
189 S.E. 356, 182 SC. 316. 308 A. 
L.R. 981. 

Wash.—Machenheimer v. Falknor, 
265 P. 1031, 144 Wash 27. 

14 . Fla,—Sharpe v. Aqua Systems, 
13 So 2d 903, 153 Fla. 154. 

15. Ky.—Louisville Taxicab & 
Transfer Co. v. Reno, 35 S.W.2d 
902, 237 Ky. 452. 

Care as to persons boarding or 
alighting from streetcars see supra 
( 392. 

19 , Cal.—Malachowskl v. Varro, 244 
P. 936, 76 Cal.App. 207. 

D.C.—Yellow Cab Co. of D. C. v. Grif¬ 
fith, Mun.App., 40 A.2d 340. 

Mo.—Welp v. Bogy, 8 SW.2d 699, 
320 Mo. 672—Vitale v. Uiando, 
App.. 52 S.W.2d 24, certiorari 
quashed State ex rel. Blando v. 
Haid, Sup.. 60 S.W*2d 38. 

Pa,—Cervinka v. Horlacher Delivery 
Service, 165 A. 857, 310 Pa. 604. 


Utah.—Morgan v. Bingham Stage 
Lines Co . 283 P. 160, 75 Utah 87. 

42 C J. p 1253 note 29. 

Where any substantial evidence 
tends to support complaint against 
motorist striking pedestrian waiting 
for streetcar, case is for jury —Cas¬ 
teel v. Yantis-Hnrper Tire Co., 39 
S.W.2d 306, 183 Ark. 912. 

Zuterurban car 

Mich—Petrusha v. Korlnck, 213 N 
W. 188, 237 Mich 583. 

Passing streetcar going in same di¬ 
rection 

Cal.—Morgan v. Los Angeles Rock &, 
Gravel Corporation, 287 P. 152, 105 
Cal.App 224. 

42 C.J. p 1253 note 29 [a]. 

Passing streetoar going in opposite 
direction 

Mass —Hepburn v. Walters, 160 N. 

E 783, 263 Mass. 139 
Pa—Smith v. Wistar, 194 A. 486, 327 
Pa 419. 

42 C J. p 1253 note 29 [b]. 

Alighting from streetcar 

U.S.—Wawin Coal Co. v. Orr, C.C.A. 
Minn, 33 F.2d 27. 

Cal.—Dinsmore v. California High¬ 
way Indemnity Exchange, 1 P.2d 
431, 213 Cal. 107—Gonnormnnn v. 
Roberts, 248 P. 749, 78 Cal.App. 
378. 

Ill—Dennehy v. W. A. Wood Co., 2 
N.E 2d 686, 285 Ill.App. 598. 

Mass.—Hepburn v. Walters, 160 N.E 
783, 263 Mass. 139. 

Mo.—Hampe v. Versen, 32 S.W.2d 
793, 224 Mo.App. 1144. 

Orossing street to board streetcar 

(1) Generally. 

Ill.—Langford v. Smith, 51 N.E.2d 
789, 320 Ill.App. 684—Fischer v. 
Kluck, 15 N.E.2d 346, 295 Ill.App. 
621. 

Ky.—Shat* v. Raiser, 158 S.W.2d 627, 
289 Ky. 297. 
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Md.—Summers v. Brown, 183 A. 246, 
170 Md 695. 

Mass —Shepherd v. Nironstein, 172 
N.E. 917, 273 Mass. 7—Simonson 
v. Angel, 152 N E. 62, 256 Mass. 
256. 

Mont.—Hill v. Haller, 90 P.2d 977, 
108 Mont. 251. 

N.J—Foole v. Twentieth Century 
Operating Co.. 1 A.2d 380, 121 N. 
J Law 244. 

Wash.—Johnston v. Elmore, 251 P. 
658, 141 Wash. 293. 

(2) Coming around front of street 
car to board It—Sillik v. llooek, 178 
A. 852, 168 Md 639. 

(3) Injury by motorcycle.—-Hncl- 
ker v. American Press, 296 S.W. 1008, 
317 Mo. 64. 

Failure to keep lookout 

Utah.—Morgan v. Bingham Stage 
Lines Co., 283 P. 160, 75 Utah 87. 
Failure to stop 

Motor truck driver failing to stop 
the required number of feet behind 
streetcar, stopping for passengers, 
was not negligent as matter or law. 
—Morss v. Murphy Transfer & Stor¬ 
age Co., 211 N.W. 950, 170 Minn. 1. 

17. Mont.—Hill v. Haller, 90 P.2d 
977, 108 Mont. 251. 

18. Whether automobilist passed 
streetcar’s rear gates before striking 
one seeking to board it was for jury. 
—Pierce v. Sanden, C.C.A.Minn., 29 
F.2d 87. 

19. Minn.—Morss v. Murphy Trans¬ 
fer & Storage Co., 211 N.W. 950, 
170 Minn. 1. 

80. Mo.—Baumker ▼. Dunsworth, 
App.. 7 S.W.2d 417. 

81. Mass.—McGrlmley v. Jameson, 
8 N.E.2d 752, 297 Mass. 280. 

Directed verdict for defendant 
D.C.—Adams v. Capital Transit Co.* 
154 F.2d 859, 81 U.S.App.D.C. 78. 
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evidence it is a question for the jury whether de¬ 
fendant was guilty of negligence in striking a 
person who was crossing the street after alight¬ 
ing from a streetcar. 22 

(4) Bicyclists 

Where the evidence Is In conflict or different Infer- 
ences reasonably may be drawn therefrom, it is for the 
Jury to 'determine whether the defendant, in the operation 
of a motor vehicle, was guilty of negligence In causing In¬ 
jury to a bicyclist. 


Whore the evidence is legally sufficient and is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is for the jury, or 
for the trial court in actions tried without a jury, 
to determine whether defendant was guilty of neg- 
ligenoe in causing injury to a bicyclist, 23 as where 
the bicyclist was struck by defendant's motor ve¬ 
hicle. 24 The weight of the evidence is for the 


82. U.S.—Long Transp. Co. v. Dom- 
urat, C.C.A.I11., 93 F.2d 23. 

Cal.—McGarry v. Coyle, 7 P 2d 312, 
120 Cal.App. 182—Cassinelli v. 
Bennen, 294 P. 748, 110 Cal.App. 
722—Morgan v. Los Angelos Rock 
& Gravel Corporation, 287 P. 1G2, 
105 Cal App. 224—Wagnitz v. 
Scharetg, 265 P. 318, 89 Cal App. 
511. 

Ill.—Panella v. Weil-McLain Co., *67 
N E 2d 699, 329 111 App. 240—Krol- 
ezyk v Heritage Coal Co, 4 N E.2d 
Mil, 287 Til.App 619. 

Mass.—Wilcox v. Sides, 165 NE 
871, 267 Mass. 70—Skelley v Kane, 
159 N.E. 4 39, 262 Mass 136 
Nob.—Sgrol v Yellow Cab & Baggage 
Co. 24 7 N.W. 355, 12 4 Neb 525 
Pa.—Smith v Wistar, 191 A. 4 86, 
327 Pa 419—Kirk v. McKnight, 107 
A. 36, 311 Pa. 483—Parzmk v Cen¬ 
tral Abattoir Co, 131 A 372, 284 
Pa. 393—Zoellor v. Smallstig, 179 
A. 755, 118 Pa Super. 265. 

Wash—Tolnn v. Goodwin, 290 P. 
215, 167 Wash. 658—lteitan v 

Crooks, 279 1\ 97, 153 Wash 75 
Wls.—West v. Johnson, 233 N W. 94, 
202 Wis. 416. 

42 C.J. p 1253 note 81. 

Going around back end of car to 
cross 

Ill.—Mulligan v. Andcl, 245 Ill.App. 
132. 

83 . U.S —Railway Exp. Agency v. 
DiFonzo, C C\ A.Mass , 165 F 2d 957 

Cal— Fids v. Ilubbard, 138 l\2d 315, 
59 Cal.App.2d 124. 

Mich—Alt v. Konkle, 211 N.W. 601, 
237 Mich. 264. 

Care required as to bicyclists see su¬ 
pra 5 380. 

Causing collision with other vehicle 

Whether driver of truck following 
two minor girls riding on bicycle was 
guilty of following bicycle closer 
than was reasonable and prudent in 
violation of statute, so as jto be lia¬ 
ble for injuries sustained by girls 
when girl operating bicycle through 
fear of Impending collision swerved 
to left and collided with side of an¬ 
other truck which was moving in ad¬ 
joining traffic lane and attempting to 
pass truck following the bicycle, was 
for jury.—Southwestern Freight 
Lines v. Floyd. 119 P.2d 120, *8 Anz. 
849. 


Colliding with open door of parked 
automobile 

Mass.—Hodman v. Morse. 180 N.E. 
240, 278 Mass. 437. 

84 . U.S.—Johnson v. Railway Ex¬ 
press Agency, C.C.A.I11., 131 F.2d 
1009. 

Ala.—Francis v. Imperial Sanitary 
Laundry & Dry Cleaning Co., 2 So. 
2d 388, 241 Ala. 327. 

Ark—Collett v. Loews, 158 S.W 2d 
658, 203 Ark. 7G6. 

Cal—La Fleur v. Hernandez, 191 P. 
2d 95, 84 Cal App 2d 669—Cnrtmlll 

V. Arden Farms Co., 189 P.2il 739, 
83 Cal App.2d 787—Hart v. Irvine, 
117 P 2d 11, 46 Cal App.2d 805— 
Tracey v, L. A raving Co., 41 P.2d 
912, 4 Cal.App 2d 700. 

Fla -Gcssinger v. Kaster, 17'6 So 
812, 129 Fla 610. 

111. * Kavanaugh v. Parret, 34 N.E.2d 
868, 310 Ill App. 429, reversed on 
other grounds 40 N E 2d 500, 379 
111 273— Rielly v. Hamilton, 2 N E. 
2d 578, 285 HI.App. 596. 

Ind—Gulley v llamm, 73 N E 2d 188, 
117 Ind App 503. 

Iowa.—Westimm v. Bingham, 300 N. 

W. 525, 230 Iowa 1298. 

Ky—Cumberland Bus Co. v. Helton, 
13 SW.2d 753, 227 Ky. 587. 

Md.—Miles v. Slate, for Use of Wist- 
ling. 198 A. 724, 174 Md. 292— 
Wiokman v. Bohle, 196 A. 326, 173 
Md. 691. 

Mass—Phillips v. Larson, 80 N.E 2d 
7, 323 Mass 87—Reardon v. Mars- 
lon, 38 N.E 2d 644, 310 Mass 461. 
Mich—Stockflseh v. Fox, 267 N.W. 
754, 275 Mich. 630. 

Minn —Carlson v. Sanitary Farm 
Dairies, 273 N.W. 665, 200 Minn. 
177—Campbell v. Sargent, 243 N. 
W. 142, 186 Minn. 293—L>» ntniger 
v Uleberg, 213 N.W. 377, 171 Minn. 
81. 

Miss.—City of Meridian v. Beeman, 
166 So 757. 175 Miss. 527. 

Neb.—Wicgnnd v. Lincoln Traction 
Co, 236 N.W. 188, 121 Neb. 130. 
N.H.—Gagnon v. Krikorian, 31 A.2d 
49, 92 N.H. 344. 

N.J.—Hammersma v. Smith, 165 A. 

555, 110 N.J.Law 523. 

N.Y.—Taylor v. Yukoweic, 77 N.Y.S. 

2d 620, 272 App.Piv. 915. 

N.C.—Cowper v. Brown, 44 S.E.2d 
878, 228 N.C. 213—Tarrant v. Pepsi 
Cola Bottling Co., 20 S.E.2d 565, 
221 N.C. 390. 


Ohio.—Brannon v. Bowers, App., 45 
N.E.2d 676—Martin v. Hooffstetter, 
App., 42 N.E.2d 656. 

Or.—Kalafate v. De Cook, 18 P.2d 
593, 141 Or. 576. 

Pa.—Hickerson v. Daskam, 169 A. 
769, 313 Pa. 379. 

R.I.—Kopinos v. Sommer’s Transfer 
Co., 170 A. 490, 54 R.I. 132. 

Tenn.—Hall v. Nash, 198 S.W.2d 649, 
184 Tenn. 312—C. D. Kenny Co. v. 
Williums, 1 Tenn.App. 134. 

Va.—Scott v. Crawford, 2 S E.2d 301, 
172 Va 517. 

Wash.—Sebern v. Northwest Cities 
Gas Co, 10 P.2d 210, 167 Wash 600 
—Sigol v. Kaplan, 266 P. 154, 147 
Wash 269. 

W.Va—Fielder v. Service Cub Co, 11 
S.E2d 115, 122 W.Va 522. 

Wis.—Straub v. Schadcberg, 10 N.W. 
2d 146, 243 Wis. 257. 147 A.L.R. 
476 

42 C J. p 1253 note 33. 

Inferences to be drawn from con¬ 
dition of automobile and bicycle aft¬ 
er collision casting doubt on testi¬ 
mony of bicyclist suing motorist for 
injuries were for Jury —Rizzo v. 
Ahern, 179 N.E. 214, 278 Mass. 5. 

Struck by one vehicle and run over 
by another 

Ill.—Gsinski v. Benson, 56 N.E.2d 
665, 323 111 App. G62. 

Pa.—Mosely v. Connor, 177 A. 817, 
318 Pa. 17 

Wash—Sebern v. Northwest Cities 
Gas Co., 10 P.2d 210, 167 Wash. 
600. 

At street intersection 

U.S.— Roundtree v. Post, C.C.A.La., 
134 F 2d 310. 

Mass —Phillips v. Larson, 80 N.E.2d 
7, 323 Mass 87. 

Minn-- Carlson v. F. A. M&rtoccio 
Co, 229 NW. 341, 179 Minn. 332. 
N.C—Wooten v. Smith, 200 S.E. 921, 
215 N.C 48. 

Or.—Davis v. Lavenik, 165 p.2d 277, 
178 Or. 90. 

SC—Murray v. Martin, 199 S.E. 301, 
188 S.C. 334. 

42 C.J. p 1253 note 33 [f]. 

Backing 

(1) Generally. 

Cal.—Hauskins v. Buck Co., 298 P. 

137, 113 Cal.App. 176. 

N.H.—Halley v. Brown, 24 A.2d 267, 
92 N.H. 1. 
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jury. 25 On conflicting evidence or where dif¬ 
ferent inferences reasonably may be drawn, inci¬ 
dental questions also are for the jury or trial 
court, 26 as, for example, whether defendant struck 
the bicyclist, 27 the point of actual contact between 
plaintiff's bicycle and defendant’s automobile, 28 
whether defendant’s motor vehicle was being op¬ 
erated on the wrong side of the road, 29 whether 
defendant saw or might have seen plaintiff in time 
to have avoided the accident, 80 and whether de¬ 
fendant's car made certain skid marks on the street 
to which the witness testified. 31 

The evidence must be legally sufficient to war¬ 
rant or require submission to the jury of the ques¬ 
tion of defendant’s negligence to the jury, or the 
submission of some question incidental thereto. 32 
On the other hand, where there is any negligence 
proved on the part of defendant, or if there are 
any facts in the case from which negligence of de¬ 


fendant may be legitimately inferred, or if the 
proofs on the question of contributory negligence 
are doubtful, motions for nonsuit and directed 
verdict are properly denied. 38 

(5) Motorcyclists 

The negligence of the defendant In the operation of 
a motor vehicle in causing injury to a motorcyclist Is a 
question for the Jury where the evidence le conflicting 
or different inferences reasonably may be drawn from the 
evidence. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is for the jury, or 
for the trial court in actions tried without a jury, 
to determine whether defendant, in the operation of 
a motor vehicle, was guilty of negligence in causing 
injury to a motorcyclist, 34 as where injury resulted 
from a collision between defendant’s motor vehicle 
and the motorcyclist. 36 The weight of the evidence 


NC.—Wall v. Bain. 23 S.E.2d 330, 
222 N.C. 375. 

(2) Whether truck driver was neg¬ 
ligent in harking truck after boy on 
bicycle collided therewith, thereby 
causing further injuries to him, was 
fact question for jury in his action 
for damages.—Glassman v. Keller, 9 
NE.2d 689. 291 Ill.App. 262. 

Control 

Wis.—Trautmann v. Charles Scherft 
& Sons Co., 228 N.W 741. 201 Wis, 
113—Trautmann v. Charles Schell! 
& Sons Co., 228 N.W. 744, 201 Wis 
122 . 

Failure to give warning 

Ala.—Francis v. Imperial Sanitary 
Laundry & Dry Cleaning Co., 2 So. 
2d 388, 241 Ala. 327. 

Conn—Atkinson v. Molstein, 191 A. 
344, 122 Conn. 611. 

Mass.—Clouatre v. Lees, 76 N.E.2d 
242, 321 Mass. 679—Hinckley v. 
Capital Motor Transp. Co., 72 N. 
E.2d 419, 321 Mass. 174—Rizzo v. 
Ahern, 179 N.E. 244, 278 Mass. 5. 
Mo.—Nash v. People’s Motorbus Co. 
of St. Louis, App., 20 S.W.2d 670. 

Keeping lookout 

Iowa.—Peterson v. BonneB, 299 N.W. 
895, 230 Iowa 986. 

Mass.—Hinckley v. Capital Motor 
Transp. Co.. 72 N.E.2d 419, 321 
Mass. 174—Rizzo v. Ahern, 179 N. 

E. 244, 278 Mass. 5. 

Tex.—Esparza v. City of El Paso, 
Civ.App., 296 S.W. 979. 

Va.—Scott v. Crawford, 2 S.E.2d 301, 
172 Va. 617. 

42 C.J. p 1263 note 33 [bl. 

Speed 

U.S.—Dugan v. Fry, C.C.A.N.J., 34 

F. 2d 723. 

Ill.—Kavanaugh v. Parret, 34 N.E. 2d 
868, 810 Ill.App. 429, reversed on 
other grounds 40 N.E.2d 500, 379 


Ill. 273—Lineh&n v. Morton, 221 
111 App. 70. 

Turning 

U.S.—Johnson v. Railway Express 
Agency, C C A Ill., 131 F 2d 1009 

Mass—l’odwapinska v. Teixeira, 178 
N.E 830, 277 Mass. 366 

Mjch.—Crookshank v. Henry Vroom 
& Son, 270 N.W. 181, 277 Mich. 672. 

Mo.—Taylor v. Sealer, App, 113 SW 
2d 812. 

N J.—O’Donnell v. Laggren Bros. Co., 
168 A. 460, 111 N.J.Law 319. 

S C.—Lineberger v. City of Green¬ 
ville, 182 S.E. 101, 178 S.C. 47. 

42 C.J p 1253 note 33 [c]. 

Negligence in passing bicyclist 

Wis.--Straub v. Schadeborg, 10 N.W. 
2d 146, 243 Wis. 257, 147 A.L.R. 
476. 

25. Mich.—Saums v. Parfet, 258 N. 
W. 235, 270 Mich. 166. 

26. Ill.—Glassman v. Keller, 9 N.E 
2d 589. 291 Ill App. 262 

Iowa.—Montanick v. McMillin, 280 N 
W. 608, 226 Iowa 442. 

Mo.—Koebel v. Tieman Coal & Ma¬ 
terial Co., 85 S.W.2d 519, 337 Mo. 
661. 

N.H.—Gagnon v. Krikorian, 31 A. 2d 
49, 92 N.H. 344 

Intoxication of defendant 

Wash.—Burget v. Saginaw Logging 
Co., 85 P.2d 271, 197 Wash. 318 

27. Mo.—Koebel v. Tieman Coal & 
Material Co., 85 S.W.2d 619, 337 
Mo. 561—Irgang v. Tieman Coal 
& Material Co., App., 46 S.W.2d 
919. 

28. Wash.—Hiscock v. Phinney, 142 
P. 461, 81 Wash. 117, Ann.Cas. 
1916E 1044. 

29. Wis.—Czemiakowski v. Nation¬ 
al Ice & Coal Co., 31 N.W.2d 156, 
252 Wis. 112. 


30. Ala.—Tennessee Mill, etc , Co. v. 
Giles, 99 So. 84. 211 Ala, 44 

Tex.—Alamo Iron Works v. Prado, 
Civ App, 220 S W. 282. 

31. Wash—Iliscock v. Thinney, 142 
P. 461, 81 Wash. 117, Ann Cas. 
1916E 1041. 

32. Cal -Martino v. Ingalls, 264 P. 
484, 203 Cal. 403. 

Ill.—Buffa v. Blank. 6 N.E 2d 250, 
288 III App 628 

Ky—Starey v. Stoner. 86 S.W.2d 
1006, 260 Ky 848. 

Mass.—Phillips v. Larson, 80 N E 2d 
7, 323 Mass 87. 

Minn —McCormick v. Johnson Pure 
Milk Co., 229 N.W. 881, 179 Minn. 
578. 

Mo —Bumgarner v. Ekstrum, 67 S 
VV.2d 520, 228 Mo App 424. 

Wis—Brockman v. Wisconsin Pow¬ 
er & Light Co., 222 N.W. 239, 197 
Wis. 371. 

42 C.J. p 1253 note 33 [i]. 

Nonsuit 

N.C.—Swalney v. Great Atlantic & 
Pacific Tea Co., 162 S.E. 557, 202 
N.C. 272. 

Pa.—Hebron v. Merchants' Delivery, 
Com.PI., 13 Northumii Leg.J. 242. 

Directed verdict for defendant 

Cal.—Keller v. Markley, 122 P.2d 614, 
50 Cal.App.2d 155. 

33. N.J.—Ilammersma v. Smith, 166 
A. 555, 110 N.J.Law 523. 

34. Mass.—Kzcowski y. Johnowlcz, 
192 N.E. 6, 287 Mass. 441. 

36. U.S.—Stolte v. Larkin, C.C.A. 
Minn., 110 F.2d 226. 

Cal.—Carver v. Donin, 50 P.2d 833, 9 
Cal.App.2d 631. 

Ill.—DeMay v. Brew, 46 N.E.2d 188, 
317 Ill.App. 183—Reilly v. Peterson 
Furniture Co. t 40 N.E.2d 780, 814 
Ill.App. 4*6. 
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and the credibility of the witnesses are for the ju¬ 
ry. 86 On conflicting evidence or where different 
inferences reasonably may be drawn, incidental 
questions also are for the jury or trial court, 37 as, 
for example, how, when, and where the accident 
took place. 38 

The evidence must be legally sufficient to require 
or warrant submission to the jury, and in various 
cases the evidence has been held insufficient to 


justify submission to the jury of the question of de¬ 
fendant’s negligence or of some question incidental 
thereto. 86 Defendant will be held negligent as a 
matter of law where the evidence is undisputed 
and his negligence is the only inference which 
can reasonably be drawn therefrom. 40 

(6) Drivers and Occupants of Other Par¬ 
ticular Vehicles 
(a) In general 


Kan.—Washburn v. Martin, 278 P. 
712, 128 Kan. 505. 

Me—-Gustin v. Asskov, 151 A. 443, 
129 Me. 494. 

Minn.—Viken v. Dickson, 214 N.W. 
471, 172 Minn. 1. 

Mo.—Vanausdall v. Schorr, App., 168 
S.W.2d 110. 

N.J.—Yates v. Madigan, 171 A. 679, 
112 N.J.Law 443, affirmed 176 A. 
362, 114 N.J.Law 258—Vanto v. 
Juneman, 166 A. 85, 111 N J Law 
18—Bode v. Bressern, 155 A. 124, 9 
N.J.Misc. 585—Julich v. T. A Gil¬ 
lespie Co., 146 A. 785, 7 N.J Misc. 
630. 

N Y.—Boles v. Jump, 5 N.Y.S.2d 73, 
264 App.Div. 772, reargument de¬ 
nied 6 N.Y.S 2d 348. 254 App.Div. 
882. 

Pa.—Magri v. McCurdy, 177 A. 349, 
117 Pa.Super. 32. 

R.I.—Nichols v Wood, 136 A. 845. 
Wash—Curtis v Perry, 18 P 2d 840, 
171 Wash. 542—Anderson v. Kin- 
near, 141 P. 1161, 80 Wash. 638. 
Wis.—'Steidl v. Canebe, 254 N.W. 524, 
215 Wis. 582. 

42 C.J P 1253 note 39. 

At street or highway intersection. 

U S —Hill Transp. Co v. Everett, C 
C A.N.H., 145 P.2 cl 746. 

Cal—Ederer v Shanzcr, 25 P.2d 38, 
134 Cal.App. 137—Landers v Cres¬ 
cent Creamery Co., 5 P.2d 934, 118 
Cal.App. 707—Grove v. Ilodge 

Transp. System, 265 P. 354, 89 Cal. 
App. 663. 

Fla.—Panama City Transit Co. v. 
Du Vernoy, 33 So.2d 48—Turner v. 
Modern Beauty Supply Co., 10 So. 
2d 488, 152 Fla. 3. 

Ind.—Young v. Mader, 14 N.E.2d 329, 
105 Ind.App. 632—Dinnon v. Fries, 
171 N.E. 666, 93 Ind.App. 190. 

Ky.—Saxton v. Tucker, 134 S.W.2d 
590, 280 Ky. 777. 

Md.—Pegelow v. Johnson, 9 A.2d 645, 
177 Md. 345. 

Mass.—Pay son v. Checker Taxi Co., 
159 N.E. 449, 262 Mass. 22. 

Mont.—Marsh v. Ayres, 260 P. 702, 
80 Mont. 401. 

N.H.—Bruce v. Capitol Motor 

Transp. Co., 183 A. 2'65, 87 N.H. 462. 
N.J.—Paul v. Flannery, 26 A.2d 553, 
128 N.J.Law 438—Baca v. Public 
Service Coordinated Transport, 24 
A.2d 177, 128 N.J.Law 8—Corcione 
V. Zingerman, 166 A. 506, 111 N.J. 


Law 75—Day v. Beyer, 139 A. 317, 
5 N.J.Misc. 1069. 

Ta.—Jackson v.‘ Curry, 177 A. 346, 
117 Pa Super. 63. 

Wash.—Byrne v. Stanford, 292 P. 

1014, 159 Wash. 271. 

42 C.J. P 1253 note 39 [a]. 

Failure to give warning or signal 

U.S.—Stolte v. Larkin, C.C.A.Mmn., 
310 F.2d 226. 

Mich.—White v. Vandevelde, 279 N. 
W. 899, 284 Mich. 669—Lauth v. 
Woodruff, 251 N.W. 344, 265 Mich. 
34. 

Mo—Phillips v. Henson, 30 S.W.2d 
1065, 325 Mo. 282. 

Keeping lookout 

(1) Generally 

Cal.—Prato v. Snyder, 55 P.2d 255, 
12 Cal.App 2d 88. 

Iowa.—Fischer v Slemhauer, 10 N. 
W.2d 649, 233 Town 777. 

(2) Case may go to jury solely on 
defendant’s failure to keep a lookout 
—Fischer v. Steinhauer, supra. 

Speed 

U.S —Stolte v. Larkin, C C.A.Minn , 
110 F.2d 226. 

Stopping 

U.S—Copley v. Stone, D.C.SC., 75 F. 
Supp 203. 

Ill.—Karraker v. Smith, 77 N E 2d 
421, 333 Ill.App. 266. 

Md.—Greyhound Cab V. Sewell, 190 
A. 814, 172 Md. 699. 

Turning 

(1) Generally. 

Cal—Wixon v. Raisch Improvement 
Co., 266 P. 9*64, 91 Cal.App. 129. 
Fla—Panama City Transit Co. v. 

Du Vernoy, 33 So 2d 48. 

Iowa.—Thomas v. Charter, 278 N.W. 
920, 224 Iowa 1278. 

Mass.—Kzcowski v. Johnowicz, 192 
N.E. 6, 287 Mass. 441. 

Mich.—White v. Vandevelde, 279 N. 
W. 899, 284 Mich. 669—Lauth v. 
Woodruff, 251 N.W. 344, 265 Mich 
34. 

Mo.—Phillips v. Henson, 30 S.W.2d 
1065, 326 Mo. 282. 

N.C.—Mason v. Johnston, 1 S.E.2d 
379, 215 N.C. 95. 

Or.—Hawn v. W. J. Jones & Son, 284 
P. 194, 131 Or. 660. 

Wash.—Byrne v. Stanford, 292 P. 
1014, 159 Wash. 271. 
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Wis.—Gauthier v. Carbonneau, 377 
N.W. 13*5, 226 Wis. 527. 

42 C.J. p 1253 note 39 [b]. 

(2) Making of left turn by motor¬ 
ist into private driveway from traf¬ 
fic lane immediately to right of and 
next to center of highway as re¬ 
quired by statute did not as matter 
of law indicate that motorist exer¬ 
cised ordinary care in making turn, 
with respect to motorist’s liability 
for injuries sustained in collision 
with approaching motorcyclist.— 
Gauthier v. Carbonneau, supra. 
Wrong side of road 
Ark—Lewis v. Shackleford, 157 S. 

W.2d 609, 203 Ark 500 
Iowa—Cooley v. Kill mgs worth, 228 
N W. 880. 209 Iowa 646. 

Ky.—Abell v. Whitehead. 99 S.W.2d 
770, 266 Ky. 764. 

Yielding right of way 
Fla.—Panama City Transit Co. v. Du 
Vernoy, 33 So.2d 48. 

Minn.—Merritt v. Stuve, 9 N.W 2d 
329, 215 Minn. 44. 

Motor scooter 

111 —Luncr v. Gelles, 42 N.E.2d 31S r 
314 Ill.App. ■659. 

33. Mich.—White v. Vandevelde, 279 
NW. 899, 284 Mich. 669. 

37. Party having green light 

Md—Cogswell v. Frazier, 39 A.2d 
815, 183 Md G54. 

Use of hand signal by driver 

NC—Mason v. Johnston, 1 S E 2d 
379, 215 NC 95. 

Where time of collision was in 
donbt, jury was required to deter¬ 
mine whether headlights were re¬ 
quired to be lighted, and whether 
they were lighted—Foueh v. Werner, 
279 P. 183, 99 Cal.App. 557. 

38. Mich—White v. Huffmaster, 32 
N.W.2d 447, 321 Mich. 225. 

Mo.—Hopkins v. iSweeney Auto. 
School Co., App., 196 S.W. 772. 

39. Ill.—Sandberg v. Williams, 39 N. 
E.2d 395, 313 Ill.App. 149—Parks v. 
Gott, 12 N.E.2d 926, 293 Ill App. 
640. 

Or.—Frame v. Arrow Towing Serv* 
* ice, 64 P.2d 1312, 155 Or. 522. 
Directed verdict for defendant 
Ohio.—Wade v. Schneider, 26 N.E.2d 
290, 63 Ohio App. 24. 

40. Wis.—Leanna v. Goethe, 300 N. 
W. 490, 238 Wis. 616. 
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(b) Horse-drawn vehicles 

(c) Vehicles used in saving life or prop¬ 

erty or enforcing law 

(d) Railroad cars or streetcars 

(a) In General 

The negligence of the defendant In the operation of 
a motor vehicle In causing Injury to an occupant or guest 
of another motor vehicle Is a question to be determined 
by the Jury where the evidence is conflicting or different 
inferences reasonably may be drawn from the evidence. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact reasonably 
may 'be drawn from the evidence, it is for the jury, 
or for the trial court in actions tried without a 
jury, to determine whether defendant, in the op¬ 
eration of a motor vehicle, was guilty of negligence 
in causing injury to a guest or occupant of an¬ 
other motor vehicle 41 by colliding with such motor 
vehicle. 42 On such evidence incidental questions 
also are for the jury or trial court, 43 as, for cx- 


61 C.J.& 

ample, whether defendant was driving on the 
wrong side of the road. 44 

(b) Horse-Drawn Vehicles 

Where the evidence Is conflicting or different Infer¬ 
ences may be drawn therefrom, whether the defendant 
was guilty of negligence in colliding with a horse-drawn 
vehicle Is a question of fact. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is for the jury, 
or for the trial court in actions tried without a 
jury, to determine whether defendant in the op¬ 
eration of a motor vehicle was guilty of negli¬ 
gence in causing damage to a horse-drawn vehicle 
or injury to the driver or occupant thereof, 45 as 
by colliding with such vehicle. 46 The weight of 
the evidence is for the jury. 47 Where the evi¬ 
dence is conflicting or different inferences reason¬ 
ably may be drawn, incidental questions also are 
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41. Ark—Coca -Tola Bottling- Co. of 
Blythevillo v. Doud, 76 S W.2d 87. 
189 Ark. 986. 

Cal.—Bauer v. Davis, I'll P.2d 715. 
43 Cal App 2d 764. 

Md.—Montgomery Bus Lines v 

Diehl, 148 A. 453, 158 Md. 233 
Minn—Farwell v. Stamliaugh, 281 
N.W. 526, 203 Minn. 392. 

N.Y.—Mansar v Bell, 16 N Y S 2d 
727, 258 App.DJv. 924, roargurnent 
denied 17 N.Y S 2d 1000, 258 App 
Dlv. 966. 

Occupant struck by protruding arm 
of mirror 

U.S.—Countryman v. Coogler, C.C A. 
Ga., 157 F.2d 503. 

48. Cal.—Bauer v. Davis. Ill P.2d 
715, 43 Cal.App 2d 7-64 
Ky.—Haller's Tct Shop v Pearlman, 
69 S W.2d 9, 253 Ky. 130 
Wls.—Rohholz v. Wettengel, 248 N. 

W. 309. 211 Wis. 285. 

42 C.J. p 1256 note 78. 

Motorcycle guest 

Ind —Young v. Mader? 14 N.E.2d 329, 
105 Ind App. 632. 

Mass.—Curley v. Mahan, 193 N.E. 34, 
288 Mass. 369. 

N.J.—Yates v. Madigan, 171 A. 679, 
112 N J Law 443, affirmed 176 A. 
•362, 114 N.J.Law 258. 

N.Y.— Boles v. Jump, 5 N.Y.S.2d 73, 
254 App.Div. 772, reargument de¬ 
nied 6 N,YjS.2d 348, 254 App.Div. 
882. 

N.C—Mason v. Johnston, 1 S.E.26 
379, 215 N.C. 95. 

Collision at intersection 

Minn.—Kemerer v. Kemerer, 269 N. 

W. 832, 198 Minn. 316. 

Wash.—Gavin v. Everton, 144 P.2d 
735, 19 Wash 2d 785. 

42 C.J. p 1256 note 78 [b]. 

Keeping lookout 

Wis.—Suschnlck ▼. Underwriters 


Casualty Co, 248 N W. 477, 213 
Wis 474. followed in Cater v Un¬ 
derwriters Casualty Co, 248 N.W 
481, 211 Wis 484, and Ilocnjsch v 
Underwriters, Casualty Co., 248 N 
W 481, 211 Wis. 483. 

43. Wis—Susrhmck v. Underwrit¬ 
ers Casualty Co , supra 

44. Wis—Suschnirk v. Underwrit¬ 
ers Casualty Co , supra 

45. Ky.—Roederer's Adm’x v. Gray. 
69 S W 2d 998, 253 Ky 6G9 

Tex—Rosenthal Dry Goods Co v. 
Ilillehrandt, Civ App , 299 S W 665, 
reversed on other grounds. Com. 
App, 7 S.W 2d 521. 

42 C.J. p 1253 note 44. 

Frightening horses or mules 
Ark—C. M. Ferguson & Son v. 
White, 121 S W 2d 891, 197 Ark 
183—McAfee v. Nooner, 80 S W.2d 
55. 190 Ark. 659. 

Iowa.—Buchanan v. Hurd Creamery 
Co, 246 N.W. 41, 215 Iowa 415 
Mass.—Avery v. Forand, 200 N.E. 
926. 294 Mass. 232. 

Mo —Proffitt v. Farmers' Produce 
Exchange Co-op. Ass’n, No. 277, 
App., 64 S.W 2d 746—Grantham v 
| Turner, App., 52 S.W 2d 223. 

I N.H.—Gonet v. Portsmouth Power 
Co., 147 A. 896, 84 N.H. 654. 

42 C.J. p 1253 note 44. 

48. Ala.—Foster v. Byrd, 180 So. 

125, 28 Ala App. 168. 

Ark.—Layes v. Harris, 63 S.W.2d 
971, 187 Ark. 1107—Duckworth v. 
Stephens, 30 S.W.2d 840, 182 Ark 
161. 

Ky.—Fwoederer's Adm'x v. Gray, 69 
S.W.2d 998, 253 Ky. 669. 

Pa.—Petrosky v. Danovitz, 86 Pa.Su- 
per. 22—Kemner v. Steckel, 85 Pa. 
Super. 454. 

42 C.J. p 1253 note 44. 
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Negligence of driver of wagon in 
injuring motorist as question of 
fact see Infra $ 669. 

Sleigh 

Vt —Crossman v. Perkins, 141 A. 
594, 101 Vt 94 

Passing team going In same direc¬ 
tion 

U.S —Thompson v. Bell, C.C.A Mich , 
129 F 2d 211. 

Ain—Curable v. Poore, 3 98 So 268. 
29 Ala App. 487, certiorari denied 
198 So 272. 240 Ala 207. 

Ark—-Acco Transp Co v. Smith, 178 
•S.W.2d 1011. 207 Ark 70 
Ky —Iloederer's Adm'x v Gray, 69 
S W 2d 998, 253 Ky. 669 
Mo —Devine v. Barton, App , 22 S.W. 
2d 877. 

It.J —Rutkowich v. Cialella, 135 A. 
401. 

S.D.—Ilill v. Bradshaw, 231 N.W. 
540, 57 S.D 178. 

Utah.—Industrial Commission of 
Utah v. Wasatch Grading Co., 14 
P.2d 988, 80 Utah 223. 

42 C.J. p 1253 note 44 [aj. 

I Passing team going in opposite di¬ 
rection 

Ky.—McCulloch’s Adm'r ▼. Abell's 
Adm'r, 115 S.W 2d 386, 272 Ky. 
756. 

Mass.—Chandler v. Matheson Co, 95 
NE. 103, 208 Mass. 569. 

Mich.—Gates v. Pfeiffer Brewing 
Co., 265 N.W. 783, 275 Mich. 81. 
S.D.—Morton v. Holseher, 143 N.W. 

89, 60 S.D. 50. 

42 C.J. p 1253 note 44 [b]. 

Keeping lookout 

Ark.—Duckworth v. Stephens, 80 B. 
W.2d 840, 182 Ark. 161. 

47. Tenn.—Collins v* Desmond, 1 
Tenn.App. 54. 
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for the jury, 48 as, for example, whether the op¬ 
erator of the automobile observed the precautions 
required by statute under such circumstances, 48 
whether the accident occurred in the daytime or 
nighttime, 60 whether plaintiffs wagon was struck 
by defendant’s automobile from the rear or side, 61 
and whether plaintiff gave defendant warning of 
his approach and sufficient space to pass. 62 

The evidence must be legally sufficient to jus¬ 
tify submission to the jury of defendant’s negli¬ 
gence or of some question incidental thereto. 68 

(c) Vehicles Used in Saving Life or Proper¬ 
ty or Enforcing Law 

On conflicting evidence or where different inferences 
reaonably may be drawn, It Is for the Jury to determine 
whether the defendant In the operation of a motor ve¬ 
hicle, was negligent In causing damage or injury to a 
vehicle used in saving life or property or In enforcing 
the law or to the driver or occupant thereof. 

Where the evidence is legally sufficient and is 
conflicting or different inferences reasonably may 
be drawn therefrom, it is for the jury, or for the 
trial court in actions tried without a jury, to de¬ 
termine whether defendant, in the operation of a 
motor vehicle, was guilty of negligence in causing 
damage or injury to a vehicle used in saving life 
or property or in enforcing the law or to the 
driver or occupant thereof. 54 Thus on such evi¬ 


dence it is for the jury or trial court to determine 
whether defendant was negligent in colliding with 
an ambulance, 66 fire truck or vehicle, 66 or police 
car, 6 7 or in causing such vehicles to swerve caus¬ 
ing injury to the occupants 58 or a third person. 69 
On such evidence incidental questions also are for 
the jury or trial court 60 as, for example, whether 
the driver of the automobile heard the warning 
siren or bell. 61 

(d) Railroad Cars or Streetcars 

Whether the defendant, In the operation of a motor 
vehicle, was guilty of negligence in causing damage to a 
railroad car or streetcar or injury to an occupant thereof 
is a Jury question where the evidence Is conflicting or 
different Inferences reasonably may be drawn from the 
evidence. 

Where the evidence is legally sufficient and is 
in conflict or different inferences reasonably may 
be drawn therefrom, it is for the jury, or the trial 
court in actions tried without a jury, to determine 
whether defendant, in the operation of a motor 
vehicle, was guilty of negligence in causing dam¬ 
age to a streetcar or injury to an occupant there¬ 
of. 62 On such evidence it is for the jury or trial 
court to determine whether defendant was negli¬ 
gent in colliding with a streetcar and injuring an 
employee of the streetcar company or passenger 
therein, 63 or in causing another vehicle to col- 


48. Wash—Ross v Rose, 186 P. 
892, 109 Wash 273. 

49. Wash—Ross v. Rose, supra. 

50. Ala—Foster v. Byrd, 180 So 
125, 28 Ala App. 1G8. 

51. Wis— Korn far v. Millard, 100 
N W. 835, 179 Wis. 79. 

52. Tenn—Allen v. Davie, 6 Tenn. 
Civ.App 630 

53. Mass—IJoyd v Mills, 179 NE. 
594, 278 Ma.-s 132. 

42 C.J. p 1253 note 44 [g]. 

54. Pa.—Grimes v. Yellow Cab Co., 
25 A.2d 294, 344 Pa. 298. 

Negligence of driver of vehicle used 
in saving life or property, etc , as 
question of law or fact see sub¬ 
division J of this section. 

55. W.Va.—Vaughan v. Oates, 87 S. 
E.2d 479, 128 W.Va. 554. 

58. Okl.—Padgett v. McKissnk, 280 
P. 409, 138 Okl. 63. 

Pa.—Grimes v. Yellow Cab Co., 25 
A.2d 294, 344 Pa. 298. 

42 C.J. p 1254 note 50. 

Collision between two vehicles of 
fire department 

N.Y.—Miller v. City of Albany, 287 
NY.S. 889, 158 Misc. 720, afflrmed 
286 N.Y.S. 326, 247 App.Div. 848 

57. Cal.—City of Sacramento v. 
61 C.J.S.—31 


Hunger, 249 P. 223, 79 Cal.App. 
234. 

Evidence held insufficient 

To go to Jury, In action arising 
from collision with motorcycle po¬ 
liceman—U. S. Fidelity & Guaranty 
Co v. Continental Baking Co., 190 A. 
768, 172 Md. 24. 

58. Ambulanoe 

N.Y —Dickerson v. Daniels & Ken¬ 
nedy. 8 NY.S 2d 293, 25C App Div. 
990, reargument denied 10 N Y.S 
2d 213, 256 App Div. 827 

59. Pire truck 

Wash.—Hadley v. Arms, 241 P. 26, 
136 Wash. 632. 

60. Cal.—City of Sacramento v. 
Hunger, 249 P. 223, 79 Cal.App. 
234. 

Knowledge of official nature of ve¬ 
hicle 

Defendant was entitled to hearing 
on whether defendant’s driver knew, 
or reasonably should have known, 
car with which ho collided was ottl- 
cial police car.—Rommel v. Ami ri- 
can Stores Co., 157 A. 493, 103 Pa. 
Super. 384. 

61. Damage to police automobile 

Cal.—City of Sacramento v. Hunger, 
249 P. 223, 79 Cal App. 234. 

68. N.J.—Byron v. Public Service 
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Coordinated Transport, 5 A 2d 488, 

2 22 N.J Law 451. 

Cart* as to street cars or persons 
thereon see supra § 406 

63. Til —Turner v. Cummings, 48 N. 

E 2d 961, 319 Til App 225 

Md—llnrner v. Russell, 45 A 2d 273, 
185 Md. 519 

Mass—Freedman v. Eastern Massa¬ 
chusetts St. lty. Co., 12 NE.2d 
739, 299 Mass. 246. 

Mo —Dodson v. Gate City Oil Co., 
88 SW2d 866, 338 Mo 183—Loch- 
mocller v. Kiel, App, 137 S W 2d 
625—Wendel v City Ice Co. of 
Kansas City, 22 S.W.2d 215, 224 
Mo. App 152 

NJ.—O’Neill v. Allied Freight Dis¬ 
tributors, 172 A. 543, 12 N.J.Mlsc. 
464. 

Ohio—Fredrick v. Cleveland Build¬ 
ers’ Supply & Brick Co. f 171 N.E. 
118, 34 Ohio App. 402. 

Pa —Appenzeller v. Philadelphia 

Rapid Transit Co., 163 A 387, 107 
Pa 'Super. 329—Wallin v. Katz, 86 
Pa.Super. '581. 

Tex—Glazer v. Wheeler, 130 SW. 
2d 353, reversed on other grounds 
Wheeler v. Glazer, 153 S W.2d 449, 
137 Tex. 341, 140 AL.R. 1301. 

42 C.J. p 1254 note 53. 

At inters ectiou 

Ala.—J. C. Byram & Co. v. Bryan, 
140 SO. 768, 224 Ala. 466. 
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lide with a streetcar causing injury,® 4 or wheth¬ 
er defendant was negligent in causing damage to 
a railroad car or injury to an employee or occu¬ 
pant thereof 65 by colliding with such car. 66 On 
such evidence incidental questions also are for the 
jury or trial court. 67 

The evidence must be legally sufficient to require 
or warrant submission to the jury and in various 
cases the evidence has been held insufficient to 
justify submission to the jury of defendant’s neg¬ 
ligence or of some question incidental thereto. 68 
Where the evidence is undisputed and not more 
than one inference reasonably may be drawn from 
the evidence, defendant’s negligence is a ques¬ 
tion of law; 69 where the only inference from un¬ 
disputed facts shows that defendant was not neg¬ 
ligent, the court may so declare as a matter of 
law. 70 

(7) Persons in Charge of Animals 

On conflicting evidence or where different Inferences 
may reasonably be drawn from the evidence it is for the 
Jury to determine whether the defendant, in the operation 
•f a motor vehicle, was guilty of negligence In causing 
Injury to persons In charge of animals. 


Where the evidence is legally sufficient and is 
conflicting or different inferences may reasona¬ 
bly be drawn from the evidence, it is for the jury 
or for the trial court in actions tried without a 
jury, to determine whether defendant, in the op¬ 
eration of a motor vehicle, was guilty of negligence 
in causing injury to persons in charge of animals, 71 
as by striking such persons 72 or in striking the 
animal which in turn strikes the person in charge. 73 

(8) Children 

On conflicting evidence or where different Inferences 
may reasonably be drawn therefrom, It is for the Jury 
to determine whether the defendant, In the operation of 
a motor vehicle, was guilty of negligence In causing In¬ 
jury to a child. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may rea¬ 
sonably be drawn therefrom, it is a question for the 
jury, or for the trial court in actions tried with¬ 
out a jury, whether defendant, in the operation of 
a motor vehicle, was guilty of negligence in caus¬ 
ing injury to a child 74 upon the street or high- 


Cal.—'Singer v. Bruns, 212 P. 955, 
60 C&l.App. 414. 

Om bridge 

Fa.—Petri v. Pittsburgh Rys. Co., 
196 A. 107, 828 Pa. 396. 

Backing into streetcar 
Ga.—Parker v. Lee Baking Co., 167 
S.E. 747, 46 Ga.App. 470. 

R.I.—Maher v. Concannon, 185 A. 
907, 66 R.I. 396. 

(Jutting or passing la front of street- 
oar 

Mo.—Graber v. Wells, App., 7 S.W.2d 
719. 

R.I.—Healey ▼. Ward Baking Co., 
144 A. 443, 49 R.I. 498. 

Lift turn. Into driveway across track 
Wis.—McCauley v. Balsley, 8 N.W. 

2d 299, 242 Wis. 628. 

Striking rear of streetcar about to 
stop 

Minn.—Jannette v. M. P. Patterson 
Dental Supply Co., 268 N.W. 31, 193 
Minn. 163. 

64. Cal.—Souza v. Underwriters’ 
Fire Patrol of San Francisco, 2 
P.2d 200, 116 Cal.App. 13. 

66. Clausing employee to Jump from 
motor hand oar 

Where decedent jumped from mo¬ 
tor hand car to avoid peril of col¬ 
lision and was struck by defendant's 
automobile, which failed to stop 
before crossing tracks, defendant's 
negligence was for Jury.—Hilkirk 
v. Hughes, 157 A. 916, 103 Pa.Super. 
78. 

66 . U.S.—Interstate Motor Lines v. i 


Great Western Ry. Co., C.C.A.Colo., 
161 F 2d 968 

Mich.—Grand Trunk Western R. Co 
V. Lovejoy, 7 N.W. 2d 212, 304 

Mich 36. 

Brakeman on step of coal car 

Iowa—Tafylor v Krai, 29 N W 2d 
241, 238 Iowa 1018. 

Collision with motorcar or speeder 

Ind —Gopp v. Harmon, 168 N.E. 701, 
90 Ind App. 348, 

Wash—Petersen v. Ingersoll-Rand 
Co., 78 P 2d 1083, 194 Wash. 584. 

67. N J. —Byron v. Public Service 
Co-ordinated Transport, -5 A.2d 483, 
122 N.J.Law 461. 

68. N.Y.—Lehman v. Brooklyn & 
Queens Transit Corporation, 30 N. 
Y.S 2d 716 

Pa—Goldberg v. Susan, 87 Pa Super. 
81. 

Proof of happening of accident is 

not, alone, sufficient.—Jackson v. 
Capital Transit Co., DC.Mun.App., 
38 A.2d 108, affirmed 149 F 2d 839, 
80 U S.App.D.C. 162, 161 A.L.R. 1110, 
certiorari denied 66 iS.Ct. 143, 326 U. 
S. 762, 90 L.Ed. 459. 

69. Coigi.—Podziewski v. Gaumond, 
198 A. 669, 124 Conn. 167. 

TO. Conn.—Podziewski v. Gaumond, 
supra. 

71. Frightened animal Injuring per¬ 
son in charge 

Iowa.—Lawson v. Fordyce, 18 N.W 
2d 301, 284 Iowa 632. 
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72. Tex—Whitson v. Nickols, Com. 
App., 12 SW.2d 566. 

42 C J. p 1254 note 57. 

Person riding horse or mule 

(1) Generally 

U S.—Norfolk Southern Bus Corpo¬ 
ration v. Lask, CCA Va., 43 F.2d 
45. 

Ala.—Ritter v. Gibson, 116 So. 158, 
217 Ala, 304. 

Ky.—Rose v. Edmonds, 111 SW.2d 
427, 271 Ky. 36 

Md —E. F. Enoch Co. v. Johnson, 37 
A.2d 901, 183 Md. 326. 

Neb.—Spangler v. Brown, 239 N.W. 
839, 137 Neb. 510. 

(2) In action by rider of horse for 
injuries received when struck by mo¬ 
tor vehicle us vehicle was passing 
another vehicle parked on left-hand 
side of highway, motorist was not 
negligent ea matter of law because 
he was driving on left side of high¬ 
way, since he hud right In passing 
parked vehicle to drive on left-hand 
side of traveled portion of highway 
provided he exercised reasonable 
care.—Rosen v. Beh, 263 N.W. 291, 
272 Mich. 487. 

73. Or.—Sertlc v. McCullough, 63 P. 
2d 884, 155 Or. 216. 

74. Ala.—McWhorter Transfer Co. 
v. Peek, 167 6o. 291, 232 Ala. 143- 
Jewel Tea Co. v. Sklivls, 165 So. 
824, 231 Ala. 590—Sinclair v. Tay¬ 
lor, 173 So. 878, 27 Ala. App. 418. 

Ariz.—Bruno v. Grande, 251 P. 650, 
31 Ariz. 206. 

Ill.—Schlermeler ▼. Hoeffken, 88 N. 
E.2d 147, 809 IlLApp. 240. 
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way. 7 ® On such evidence it is for the jury or trial gent in striking a child upon the street or high- 
court to determine whether defendant was negli- way, 7 * as in instances or under particular circum- 


Ky.—Cunningham v. Sublett’s Adm’r, 
208 S W.2d 500, 306 Ky. 701. 

Mass.—D’Ambrosla v. Brest, 19 N. 

E 2d 53. 302 Mass. 316. 

Neb—Tews v. Bamrick, 26 N.W.2d 
499, 148 Neb. 59. 

N.J.—Riotto v. Gorman's Express, 
196 A. 677, 16 NJMisc 74. 

N.Y.—Verni v. Johnson. 68 N E.2d 
431. 295 N.Y. 436—Puleo v Nation¬ 
al Transp. Co., 48 N Y S 2d 867, 268 
App Div. 790—Szablcwski v. Mi¬ 
chael, 28 N.Y.S.2d 163, 262 App. 
Div. 801. 

Care required as to children see su¬ 
pra S 396. 

Child osx grass plot adjoining road 

Minn—llarkness v. Zube, 235 N.W. 
281, 182 Minn. 594 

N.Y.—Ciaramella v. Orr, 214 N.Y.S. 

713, 216 App.Div. 247. 

Tenn.— Potter v. Golden Rule Gro¬ 
cery Co, 84 S.W.2d 364, 169 Tenn. 
240. 

Child on school playground 

Cal—Smith v Barger, 191 P.2d 25, 
84 Cal App 2d 361 
Child playing in school yard 

Mass—Tenney v. Reed, 159 N.E. 913, 
262 Moss 335 

Child playing on lawn of city park 

Cal—Bolt a v. City of Oakland, 154 
P.2d 25, 67 Cal.App 2d 411. 

75. Ala.—Birmingham 1 Ice & Cold 
(Storage Co v. \lley, 25 So.2d 37, 
247 Ala 503 

Mass —Capano v. Melchionno, 7 N E. 

2d 593, 297 Mass. 1. 

Pa—Baran v. Kalczynski, 198 A. 40, 
330 Pa. 52. 

Wash—Taber v. Bauer, 21 P.2d 1028, 
173 Wash. 96. 

Child falling off running board 

Ky.—Thomas' Guardian v. Bowman 
Watts Co., 92 S.W.2d 7*62, 263 Ky. 
527. 

Child on, or alighting from, school 
bus 

Wash.—Embody v. Cox, 289 P. 44, 
157 Wash. 464—Machenheimer v. 
Falknor, 2*55 P. 1031, 144 Wash. 
27. 

Negligence in parking 1 

(1) In general. 

Ind.—Tabor v. Continental Baking 
Co., 38 N.E.2d 257, 110 Ind.App. 
633. 

Mass.—Milbury v. Turner Center 
System, 174 N.E. 471, 274 Mass. 
358, 73 A.L.R. 1070. 

(2) Driver's negligence in leaving 
truck in no-parking zone near pe¬ 
destrian crossing was sufficient for 
Jury.—Taber v. Bauer, 21 P.2d 1028, 
173 Wash. 96. 

(3) Where child, after getting ice 
from ice truck, which was double 
parked in residential district, ran 


from behind truck and was struck 
by automobile, whether double park¬ 
ing of truck was negligence was for 
Jury.—McKay v. Hedger, 34 P.2d 221, 
139 Cal.App. 266. 

Sled hooked to defendant’s automo¬ 
bile 

In action by boy who had been rid¬ 
ing on sled hooked to rear of de¬ 
fendant’s automobile to recover for 
injuries sustained in collision with 
approaching automobile when sled 
swung to left as boy released his 
hold on defendant’s automobile, 
whether defendant was negligent in 
driving at speed of twenty or twen¬ 
ty-five miles an hour on uneven and 
icy city street, with knowledge of 
conditions, was for Jury.—Samuelson 
v. Sherrill, 280 N.W. 69'6, 255 Iowa 
421. 

Truck obstructing sidewalk 

Question whether truck driver ob¬ 
structing sidewalk exercised care in 
failing to ascertain approach of child 
and warn it of dangers from ap¬ 
proaching traffic in circling truck 
was for jury —Denison Coal & Sup¬ 
ply Co v. Bartelheim, 171 N.E. 835, 
122 Ohio St. 374. 

76. U.S. —Moser v. Hand, CC.A. 
Miss., 81 F.2d 522—Gajda v Reiek- 
McJunkm Dairy Co., C.C.A Ohio, 18 
F 2d 279 

Ala—W. F. Covington Planter Co. 
v. Roberson, 194 So 171, 239 Ala 
70—Downey v. Johnson, 19 So 2d 
85, 31 Ala App 514 

Ark—Self v. Kirkpatrick, 110 S.W. 
2d 13, 194 Ark 1014—Morel v. Lee, 
33 S.W.2d 1110, 182 Ark 985- 

Murphy v. Clayton, 15 J3.W.2d 391, 
179 Ark 225. 

Cal —Zulim v. Van Ness, 38 P.2d 
820, 3 Cal App 2d 82—Moore v. 

Bishop, 297 P. 580, 113 Cal App 
25—Seperman v. Lyon Fire Froof 
Storage Co., 275 P. 980, 97 Cal.App. 
654. 

Conn—Baldwin v. Robertson, 172 A. 
859, 118 Conn. 431. 

Idaho —Bennett v Deaton, 68 P.’2d 
895, '57 Idaho 762. 

Ill—Coit v. Ormerod, 60 N.E.2d 779, 
326 Ill.App. 35—Oliver v. Kelley, 
21 N.E.2d 649, 300 Ill.App 487- 
Bailey v. Kyle, 3 N.E.2d 173, 285 
Ill.App. 599. 

Ind.—Pdsterer v. Key, 33 N.E.2d 330, 
218 Ind. 521. 

Iowa.—Paschka v. Carsten, 3 N.W.2d 
542, 231 Iowa 1185—McMahon v. 
Rauch, 298 N.W. 908, 230 Iowa 
674—Johnson v. Selindh, 265 N.W. 
622, 221 Iowa 378—Riddle v. 

Frankl, 247 N.W. 493, 215 Iowa 
1083—Orris v. Tolerton & Warfield 
Co, 207 N.W. 365, 201 Iowa 1344. 
Ky.—Ball back’s Adm’r v. Boland-Ma- 
loney Lumber Co., 208 S.W.2d 940, 
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306 Ky. *647—Kelly v. Marshall's 
Adm’r, 120 43.W.2d 142, 274 Ky. 
666—Porter v. Music, 67 S.W.2d 
958, 252 Ky. 582—McGeough v. 

Lewis, 53 S.W.2d 544, 245 Ky. 363 
—Gretton v. Duncan, 38 S.W.'2d 
448, 238 Ky. 654—Fenton Dry 

Cleaning & Dyeing Co. v Hamil¬ 
ton, 11 S.W.2d 409, 22*6 Ky. '580— 
Corlew’s Adm’r v. Young, 287 S. 
W. 706, 216 Ky. 237. 

Md.—Mahan v. State, to Use of Carr, 
191 A. 575, 172 Md. 373. 

Mass.—Lockling v. Wiswell, 61 N.E. 
2d 15, 318 Mass. 160—De Francisco 
v. Heath. 28 N.E.2d 995, 306 Mass. 
527—Birch v. Strout, 20 N.E.2d 
429. 303 Mass. 28—Schneider v. De 
Christopher, 16 N E.2d 857, 301 

Mass. 241—(Stacy v. Dorchester 
Awning Co, 195 N.E. 350, 290 

Mass 356—De Furia v. Mooney, 
182 N.E. 828, 280 Mass. 447—Ro¬ 
berge v. Follette, 158 N.E. 834, 261 
Mass. 438 

Mich—Morris v. Radley, 11 N.W.2d 
291. 306 Mich. 689—Micks v. Nor¬ 
ton. 239 NW. 512, 256 Mich. 308. 

Minn —Allordyce v. Martin, 298 N. 
W. 363, 210 Minn. 366. 

Mo.—Eisen v. Smither, 293 S.W. 135 
—McCollum v. Shubert, App., 185 
S W 2d 48—Gillis v. Singer, App., 
86 S.W.2d 352—Cervillo v. Manhat¬ 
tan Oil Co , 49 S W 2d 183, 226 Mo. 
App. 1090—Willis v. Applebaum, 
App, 26 S W 2d 823. 

N.H —Howe v Amoskeag Mfg. Co., 
174 A. 776. 87 N.H. 122—George v. 
New England Dressed Mt at & 
Wool Co, 164 A. 209, 86 N H. 121. 

NJ.—Sakos v Byers. 169 A. 705, 112 
N.J.Law 256—Allen v. Tatum, 167 
A. 668, 11 N.J.Misc. 666. 

N.Y.—Razauckas v. New York Du¬ 
gan Bros, 33 N.Y.S. 2d 411, 2-63 
AppDlv 1002, affirmed 43 N.E.2d 
722, 289 NY. 592—Donnelly v. 

Silversmith, 23 N.Y.S.2d 247, 260 
App Div 934—Schai v. Davidson, 
278 NY.S. 20, 243 App.Div. 798— 
Touris v Fairmont Creamery Co., 
240 N.Y.S. 225, 228 App.Div. 669— 
Winant v. City of New York, 67 N. 
Y.S.2d 662, affirmed 67 N.Y.S.2d 
485, 271 App.Div. 883. 

N.C.—Henson v. Wilson, 85 <S.E.2d 
245, 225 N.C. 417. 

Pa.—Dugan v. McGara’s Inc., 25 A.2d 
718, 344 Pa. 460—Derr v. Rich, 200 
A. 599, 331 Pa. 602—Fabel v. Haz- 
lett, 43 A.2d 373, 157 Pa.Super. 416 
—Mackovitch v. Becker, 93 Pa.Su¬ 
per. 514—Gilroy v. Berretta, Com. 
PI., 38 Luz.Leg.Reg. 41—Neidlinger 
v. Haines, Com.PL, 5 Sch.Reg. 51. 

R. I.—Bourre v. Texas Co., 154 A. 82, 
61 R.I. 254. 

S. C.—Crawford v. Simons-Mayrant 
Co., 139 S.E. 788, 141 S.C. 333. 
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Tenn.—Walkup v. Covington, 78 S.W. 

2d 718, 18 Tenn.App. 117. 

Tex.—Dr. Pepper Bottling Co. v. 
Rainboldt, Civ.App., 40 S.W.2d 827, 
error dismissed. 

Utah.—Van Cleave v. Lynch, 166 F. 

'2d 244, 109 Utah 149. 

Vt.—MacDonald v. Orton, 134 A. 699, 
99 Vt. 426. 

Wash.—Sasse v. Hale Morton Taxi & 
Auto Co., 246 P. 940, 139 Wash. 
369. 

Wis.—Hanson v. Halvorson, 19 N.W. 
2d 882. 247 Wis. 434—Plautz v. 
Kubasta, 296 N.W. 667, 237 Wis. 
198. 

42 C.J. p 1255 note 60. 

At intersection 

Iowa—Stutzman v. Vounkerman, 216 
N.W. 627, 204 Iowa 1162. 

Mass.—Pontieelli v. Cataldo, 152 N.E. 
81, 265 Mass. 473. 

Mich.—Severson v. Family Creamery 
Co. 25-6 N.W. 348, 268 Mich. 348. 
Miss.—Gulf Refining Co. v. Miller, 
116 So. 295, 150 Miss. 68. 

Mo.—Erxleben v. Raster, App., 21 S. 
W.2d 195. 

N.J.—Smiley v. Reid Ice Cream Cor¬ 
poration, 136 A. 604, 6 N J Misc. 82. 
N.T.—Rockcastle v. Malloy, 290 N. 

T.S. 444, 248 App Div 943. 

N.C.—Kelly v. Hunsmker, 189 S.E. 
661, 211 NC. 153—Davidson v. 

Western Union Telegraph Co., 178 
SE. 603, 207 N.C. 790. 

R.I.—Bourre v. Texas Co., 142 A. 
621, 49 R.I. 364. 

Child orosslng street, highway, or 
alley 

(1) Generally. 

Ala.—Conner v. Forcgger, 7 So. 2d 
856. 242 Ala 276—Hampton v. Rob¬ 
erson, 163 So. 644, 231 Ala. 55. 
Ark.—Sauve v. Ingram, 143 SW.2d 
641, 200 Ark. 1181—Self v. Kirk¬ 
patrick, 110 iS.W.2d 13, 194 Ark. 
1014—Lockhart v. Ross, 87 S.W. 
2d 73, 191 Ark. 743—Gates v. 

Plummer, 291 S.W. 816, 173 Ark. 
27. 

Cal —Nightingale v. Birnbaum, 62 P. 
2d 955, 11 Cal.App.2d 34—Holden v. 
Patten-Blinn Lumber Co., 45 P.2d 
1037, 7 Cal.App 2d 220—Jones v. 
Davies, 24 P.2d 364, 133 Cal.App. 
389—De Nardi v. Falanca, 8 P.2d 
220, 120 Cal.App. 371—Scott v. 

Shaw, 1 P.2d 531, 116 Cal.App. 
400—Galwey v. Pacific Auto Stag¬ 
es. 273 P. 866, 96 Cal App. 169. 
Conn.—Di Loo v. Dolinsky, 27 A.2d 
126, 129 Conn. 203. 

D.C.—Steger v. Cameron, 109 F.2d 
347, 71 App.D.C. 202. 

Idaho.—Stearns v. Graves, 111 P.2d 
882, *62 Idaho 312—Bylngton v. 
Horton, 102 F.2d 652, 61 Idaho 389 
—Asumendl v. Ferguson, 65 P.2d 
713, 57 Idaho 450. 

Ill.—Lagerstrom v. J&go, 44 N.E.2d 
830, 316 Ill.App. 156—Hansen v. 
Spahr, If N.E.2d 942, 296 Ill.App. 


647—Lupton v. Bonser, 6 N.E.2d 
261, 288 Ill.App. 634. 

Iowa.—McMahon v. Rauch, 298 N.W. 
908, 230 Iowa 674 — Flickinger v. 
Phillips, 267 N.W. 101, 221 Iowa 
837—Darr v. Porte, 263 N.W. 240, 
220 Iowa 751. 

La.—Jones, for Use and Benefit of 
Jones v. Nugent, App., 166 So. 193. 
Md.—Henkelmann v. Metropolitan 
Life Ins. Co., 26 A.2d 418, 180 Md. 
591. 

Mass—Bouley v. Miller, 77 NE.2d 
397, 322 Mass. 369—Mazzaferro v. 
Dupuis, 75 N E 2d 503, 321 Mass. 
718—Ferris v. Turner, 70 NE.2d 
715, 320 Mass. 555—McGovern v. 
Thomas. 59 N.E.2d 718, 317 Mass. 
740—-Mroczek v. Craig. 44 N.E.2d 
644, 312 Mass. 236—Cadman v. 

White, 5 N.E.2d 19, 296 Mass. 117 
—Rondeau v. Kay, 184 N E. 926, 
282 Mass. 452—Dirsa v. Hamilton, 
182 N.E 844, 280 Mass. 482—Jean 
v. Nester, 158 NE 893, 261 Mass 
442. 

Mich—Dedo v. Skinner, 296 N.W. 
265, 296 Mich. 299—Cronberger v. 
Crampton, 241 NW. 891, 238 Mich. 
238—Bade v. Nlcs, 214 N.W. 170, 
239 Mich 37. 

Minn—Luther v. Dornack, 229 NW. 
784, 179 Minn. 528. 

Miss—McDonald v. Moore, 131 So 
824, 159 Miss. 326 

Mo—Willis v. Applebaum, App., 26 

5 W.2d 823. 

Mont.—Johnson v. Herring, 300 P. 
535, 89 Mont 420. 

Neb.—KaulTman v. Fundaburg, 242 
N W. 658, 12.'} Neb. 310 
N.H.—Martmeau v. Waldman, 36 A. 

2d 627. 93 N.H. 117. 

N.J.—Rizio v. Public Service Electric 

6 Gas Co, 23 A 2d 585, 128 N.J 
Law 00—Yohannnn v. Benisch, 135 
A. 876, 103 N.J Law 4 62—Minarc- 
sik v. Blank, 132 A. 251, 102 N.J. 
Law 231—Potbyl v. Ott, 143 A. 546, 
■6 N J.Misc. 1011. 

N.Y.—Milio v. Railway Motor Truck¬ 
ing Co, 15 N.Y S 2d 73. 257 App. 
Div. 640—Mpre v Hull, 290 N.Y.S. 
239, 248 App Div. 935 
N.C.—Sparks v. Willis, 44 S E 2d 313, 
228 N.C. 25—Yokt lev v. Kearns, 
25 S.E 2d 602, 223 N C. 196—Goss v. 
Williams, 145 S.E. 169, 196 N.C 
213. 

Okl.—Hale-Halscll Co. v, Webb, 89 
P.2d 273, 184 Okl. 589. 

Pa.—Di Domenico v. Fluck, 176 A. 
210, 317 Pa. 385—Johnson v, Ab¬ 
bott’s Alderney Dairies, 145 A. 605, 
295 Pa. 548—Frank v. Cohen, 135 
A. 624, 288 Pa* 221—Pesola v. Tre- 
mayne, 165 A. 661, 108 Pa.Super. 
535. 

R.I.—Bourre v. Texas Co., 154 A. 86, 
61 R.I. 234—Willett v. Slocum, 131 
A. 645, 47 R.I. 136. 

Tenn.—Cummins v. Woody, 162 S. 
W.2d 246, 177 Tenn. 636—Carney v. 
Cook, 13 S.W.2d 322, 158 Tenn. 333. 
Tex.—Dr. Pepper Bottling Co, v. 
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Rainboldt, Civ.App., 66 S,W.2d 466, 
reversed on other grounds Schroe- 
der v. Rainboldt, 67 S.W.2d <676, 168 
Tex. 269. 

Utah.—Wilcox ▼. Wunderlich, 272 P. 
207, 73 Utah 1—Green v. Higbee, 
244 P. 906, 66 Utah 539. 

Wash—Carlson v. Ahl, 68 P.2d 1081, 
2 Wash.2d 545. 

W.Va.—Black v. Peerless Elite Laun¬ 
dry Co.. 169 S.E. 447, 113 W.Va. 
828. 

(2) Crossing on roller skates.— 
Eichinger v. Krouse, 144 A. 638, 105 
N.J.Law 402. 

(3) Striking school child at time 
when school children were crossing 
street.—Chapman v. Dillard, 174 S. 
E. 657, 162 Va. 389. 

(4) Boarding or alighting from 
bus or street car. 

Conn.—Lange v. Hoyt, 169 A. 575, 
114 Conn. 590, 82 A.L.R 486. 

N.J.—Horowitz v. Schanerman, 187 
A. 346, 117 N.J.Law 314. 

Pa.—Fedorovich v. Glenn, 9 A.2d 358, 
337 Pa. 60—.Tuchniewioz v. Haw¬ 
thorne, 44 A.2d 301, 158 Pa.Super. 
146—Zoeller v. Smallstig, 179 A. 
755, 118 Pa Super 265. 

Wash—Rettig v. Coca-Cola Bottling 
Co., 156 P.2d 914, 22 Wash 2d 572— 
Kellum v. Rounds, 8l P.2d 783, 195 
Wash. 518. 

(5) Truck driver had no right, as 
matter of law, to assume that boy 
alighting from school truck would or 
would not step or run suddenly 
across road—International Harves¬ 
ter Co. V. Williams, 133 So 270, 222 
Ala. 589, followed m 133 So. 275, 222 
Ala. 595 

Child darting Into street or highway 

Ky.—Lehman v. Patterson, 182 S. 

W 2d 897, 298 Kv 360. 

N.Y —Allison v. Hathom, 287 N.Y.S. 
903, 248 App.Div. 642. 

Child emerging from behind vehicle 

Minn —Victor v. Costello, 279 N.W. 
743, 203 Minn. 41. 

Neb—Rundall v. Grace, 272 N.W. 
398, 132 Neb. 490. 

N.H.—Lapolice v. Austin, 157 A. 73, 
85 N H. 244. 

Pa—Haas v. Wesley, 14 A.2d 179, 140 
Pa.Super 453. 

S.D.—Alendal v. Madsen, 276 N.W. 
352, 65 SD. 502. 

Wash.—Romano v. Short Line Stage 
Co., 263 P. 657, 142 Wash. 419. 

Child in vicinity of sohoolhonse 

NJ—Scott-Huntington v. Pearson, 
168 A. 259, 11 N.J.Misc, 642. 

Pa.—Urban!ck v. Cronewcth Dairy 
Co., 35 A.2d 83, 154 Pa.Super. 44. 

Child jumping off side of streetcar 

Pa.—Blanco v. Scott Bros., 176 A. 
721, 116 Pa.«Super. 482. 

Booking 

(1) Generally. 

Cal.—Parra v. Cleaver, 294 P. 8, 110 
Cal.App. 168. 



61 0* J• Si 


MOTOR VEHICLES 


Mich.—Sadlowski v. Meeron, 215 N. 
W. 422, 240 Mich. 306, opinion ad¬ 
hered to 220 N.W. 680, 243 Mich. 
602. 

N.J.—Webster v. Wickham, 135 A. 

781, 5 N.J.Misc. 186. 

Ohio.—City Ice St Fuel Co. v. Center, 
6 N.E 2d 580, 54 Ohio App. 116. 
Vt.—Callahan v. Disorda, 16 A.2d 
179, 111 Vt. 331. 

42 C.J. P 1255 note 60 [d], 

(2) Child struck after getting off 
rear of backing truck.—Brown v. 
Murray. 39 N.E.2d 83, 313 Ill.App. 
144. 

(3) Fact that driver and wife 
looked while backing vehicle, with¬ 
out seeing boy, did not establish 
freedom from negligence as matter 
of law—McManus v. Arnold Taxi 
Corporation, 256 P. 765, 82 Cal.App. 
215 

Control 

Cal—Scott v. Shaw, 1 P.2d 631, 115 
Cal.App. 400. 

Conn.—Di Leo v. Dolinsky, 27 A.2d 
126, 129 Conn. 203. 

Ky—Lundy v. Brown’s Adm’x, 205 
S W 2d 498, 305 Ky 721—Kentucky 
Virginia Stages v. Tackett's Adm’r, 
171 S W.2d 4, 294 Ky. 189—Van- 
sant v Holbrook’s Adm’r, 14C S. 
W.2d 337, 285 Ky. 88. 

Neb.—Crecelius v Gamble-Skogmo, 
Inc., 13 N.W.2d 627, 144 Neb 394. 
Pa—McNamara v. Kehr, Com.ri., 42 
Lack Jur 205 

Tenn - Carney v. Cook, 13 S W.2d 
322, 158 Tenn. 333. 

42 C J. P 1255 note 60 [b]. 

Speed 

Cal.—Harrison v. Gamatero, 125 p. 

2d 904, 52 Cal App 2d 178 
Conn.—Di Leo v. Dolinsky, 27 A.2d 
126, 129 Conn. 203. 

Ga—Smith v. Kloinberg, 174 S.E. 

731, 49 Ga.App. 194. 

Ky—Brown McClain Transfer Co. v. 
Major’s Adm’r, 65 S.W.2d 992, 251 
Ky. 741. 

Mass—Rondeau v. Kay, 18 i NK 
926, 282 Mass. 452—Linnnne v 

Millman, 159 N.E. 523. 261 Mass. 
491. 

N.J.—Mancino v. Urbaniak, 200 A. 

483, 120 N.J.Law 424. 

N.Y.—Byrd v. City of New York, 35 
N.Y.S.2d 209, 264 App.Div. 255. 

N.C —Caulder v. Kivett Motor Sales, 
20 S E 2d 338, 221 N.C. 437. 

Ohio.—Rothe v. Dworkin, App., 70 N. 
E 2d 146. 

Tenn.—Cummins v. Woody, 152 S.W. 

2d 246, 177 Tenn. 636. 

42 C.J. p 1255 note 60 [a]. 

Turning 

(1) In general.—Williams v. Hol¬ 
brook, 103 N.E. 633, 216 Mass. 239— 
42 C.J. p 1255 note 60 [c], 

(2) Evidence that driver turned 
right and struck child crossing high¬ 


way, when left turn would have 
avoided accident, did not establish 
negligence as matter of law.—Gar- 
moe v. Colthurst, 246 N.W. 767, 215 
Iowa 729. 

Failure to apply brakes 

Cal.—De Nardi v. Palanca, 8 P.2d 220, 
120 Cal.App. 371. 

Failure to give warning 

Ala.—Patrick v. Mitchell, 6 So.2d 
889, 242 Ala. 414—Streetman v. 

Bowdon, 194 So. 831, 239 Ala. 359. 
Conn.—Lane v. Ludeman, 38 A.2d 
178, 131 Conn. 112. 

Ill—Marino v. Nacovosky, 78 N.E 2d 
662, 334 Ill.App. 105—Edmiston v. 
Hampton, 42 N.E.2d 963, 315 Ill. 
App 305. 

Ky—Ball back’s Adm’r v. Boland- 
Maloney Lumber Co., 208 S.W.2d 
940, 306 Ky. 647—Lundy v. Brown's 
Adm’x. 205 S.W.2d 4 98, 305 Ky. 721 
—Vansant v. Holbrook’s Adm’r, 146 
S W.2d 337, 285 Ky 88. 

Mass—Leonard v. Fowle, 152 N.E. 
210, 255 Mass 531. 

Mich.—Ackerman v. Advance Petro¬ 
leum Transport, 7 N.W 2d 235, 304 
Mich. 96—Zylstra v. Graham, 221 
N.W. 318, 244 Mich. 319, opinion 
adhered to 224 N.W. 343, 246 Mich. 
91. 

Mo.—Gill is v. Ringer, App, 86 S W.2d 
352—Cervillo v Manhattan Oil Co., 
49 S W 2d 1 S3, 226 Mo.App. 1090. 
Mont—Pierce v. Safeway Stores, 20 
P 2d 253, 93 Mont 560. 

Neb.—Kauitman v. Fundaburg, 242 
N.W. 658, 123 Neb. 34 0 
N.Y.—Byrd v City of New York, 35 
N Y.S.2d 209, 264 App Div. 255— 
Lo Vaglio v. Kahn, 1 N Y.S.2d 322, 
253 App Div. 824—Shulman v. 

Roseth Corporation, 238 N.Y.S. 575, 
227 'Vpp.Div. 577. 

N.C.—Caulder v. Kivett Motor Sales, 
20 S.E 2d 338, 221 N.C. 437—Moore 
v. Powell, 172 S.E. 327, 205 N C 
636 

Ohio—Wilkeson v. Erskine & Son, 61 
N.E 2d 201, 145 Ohio St. 218—Rothe 
v. Dworkin, App., 70 N.E 2d 146. 
Pa—Lucas v. Bushko, 171 A. 4G0, 
314 Pa. 310. 

Utah.—Wilcox v. Wunderlich, 272 P. 
207, 73 Utah 1. 

Wis —Ruka v. Zierer, 218 N.W. 358, 
195 Wis. 285. 

42 C.J. p 1255 note 60 [g]. 

Failure to keep lookout 

(1) Generally. 

Ala.—Peoples v. Seamon, 31 So.2d 88, 
219 Ala. 284. 

Ark.—Derry v. Grimes, 148 S.W.2d 
676, 202 Ark. 20—Lockhart v. Ross, 
87 S.W.2d 73, 191 Ark. 743. 

Cal.—Waterbury v. Elysian Spring 
Water Co., 33 P.2d 1048, 139 Cal. 
App. 355—Scott v. Shaw, 1 P.2d 
531, 115 Cal.App 400. 

Conn.—Di Leo v. Dolinsky, 27 A.2d 
126, 129 Conn. 203. 
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Ga.—Smith v. Kleinbcrg, 174 S.E. 

731, 49 Ga.App. 194. 

Iowa.—McMahon v. Rauch, 298 N.W* 
908, 230 Iowa 674 — Lenth v. Schug, 
281 N.W. 610, 226 Iowa 1, reheard 
287 N.W. 596, 226 Iowa 1. 

Ky.—Kentucky-Virginia Stages v. 
Tackett, 182 S.W.2d 226, 298 Ky. 
78—Kentucky Virginia Stages v. 
Tackett’s Adm’r, 171 S.W.2d 4, 294 
Ky. 189—Vansant v. Holbrook’s 
Adm’r, 146 S.W.2d 337, 285 Ky. 88 
—Grelton v. Duncan, 38 S.W.2d 
448, 238 Ky. 654. 

Md.—Mahan v. State, to Use of Carr, 
191 A. 675, 172 Md 373. 

Mass—Falzone v. Burgoyne, 68 N.E. 

2d 751, 317 Mass. 493. 

Mich.—Dedo v. Skinner, 296 N.W. 
265. 296 Mich. 299. 

Minn.—Forscth v. Duluth-Superior 
Transit Co.. 278 N.W. 904, 202 

Minn. 447. 

Mo.—Gillis v. Singer, App., 86 S.W. 
2d 352—Willis v. Applebaum, App., 
26 S W 2d 823. 

Neb- Crecelius v. Gamble-Skogmo, 
Inc. 13 N.W.2d 627. 144 Nob. 394— 
Kan if man v Fundaburg, 242 N.W. 
658, 123 Neb 310. 

N.Y.—Ln Vaglio v. Kahn, 1 N.Y.S.2d 
322, 253 \)>l> Div. 824. 

Ohio— Rothe v. Dworkin, App., 70 N. 
E. 2d 146. 

Pa.—Reader v May-Stern & Co., 7 
A.2d 379, 136 Pu Super. 359—Pesola 
v Tremn\ne, 165 A. 661, 10s Pa. 
Super. 535. 

Utah —Wilcox v. Wunderlich, 272 P. 
207, 73 Utah 1. 

Va—Wash v. Holland, 183 S.E. 236, 
166 Va. 45. 

42 C.J. p 1255 note 60 [fL 

(2) Whether driver of vehicle 
should have seen child in time to 
have avoided collision with child was 
for jurv—Van Cleave v. Lynch, 166 
P.2d 244, 109 Utah 14 9 

(3) In action for death of boy, 
struck by automobile while crossing 
highway from loll to right of auto¬ 
mobile, driver thereof did not admit 
his negligence as matter of law by 
testifying that he was not observing 
terrain to left of highway, probably 
could have seen deceased before ho 
reached pavement had witness looked 
at adjoining property, and could have 
stopped automobile in time to avoid 
accident had he seen deceased ap¬ 
proaching highway sooner than when 
witness was about fifty feet from de¬ 
ceased, in view of conflicting evi¬ 
dence—Carlson v. Ahl, 98 P.2d 1081, 
2 Wash 2d 545. 

Wrong side of road 

U S.—Dugan v. Fry, C.C.A.N.J., 34 
2d 723. 

La.—Jones, for Use and Benefit of 
Jones v. Nugent, App, 166 So 193. 
Pa.—Rosenfeld v. Stauffer, 182 A. 

714, 121 Pa. Super. 103. 

42 C.J. p 1255 note 60 [j]. 
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stances where the child was playing thereon, 77 
or whether defendant was guilty of negligence in 
striking a child on the sidewalk 78 or in a drive¬ 
way 79 or sitting on the curb. 80 The weight of 
the evidence and the credibility of the witnesses 
are for the jury. 81 On conflicting evidence or 
where different inferences may reasonably be 
drawn therefrom, incidental questions also are for 


the jury, 82 as, for example, the manner in which 
the accident occurred, 83 whether defendant’s au¬ 
tomobile struck plaintiff, 84 whether defendant's 
motor vehicle struck the child or the child ran 
into the vehicle, 85 whether the child, when struck, 
was crossing the street at an intersection or be¬ 
tween intersections, 86 whether the intersection at 
which defendant struck the child was a blind cor- 


77. Child on coaster wagon 

Iowa.—Kallansrud v. Libbey, 13 N. 
W.2d 684, 234 Iowa 700. 

Child on soooter 

N.Y.—Tamburrino v. Sterrick Deliv¬ 
ery Corporation, 271 N.Y.S. 765, 241 
App.Div. 221. 

R.I.—Bouthillier v. United Electric 
Rys. Co., 193 A. 618, 58 R.I. 419. 

Child on sled 

Conn.—Szivos v. Leonard, 156 A. 637, 
113 Conn. 622—Oginskas v. Fred- 
sal, 143 A. 888, 108 Conn. 505. 

Ill.—Popadowski v. Bergaman, 26 N. 

E.2d 722, 304 Ill.App. 422. 

Iowa.—McDowell v. Interstate Oil 
Co., 237 N.W. 456, 212 Iowa 1314. 
Mass.—Wright v. Carlson, 45 N.E.2d 
840, 312 Mass. 584. 

N.H.—Cleveland v. Reashy, 33 A.2d 
654, 92 NH 518—Crook v. Park- 
hurst, 197 A. 827, 89 N.H. 280. 

N.J.—Mellon v. Public Service Inter¬ 
state Transp. Co, 1*66 A. 216, 110 
N.J.Law 557—Reeves v. Prosser, 
162 A. 729, 109 N.J.Law 485—I‘ar- 
otti v. Mitchell, 167 A. 29, 11 N.J. 
Misc. 563, affirmed 170 A. 615, 112 
N.J.Law 384. 

N.Y.—Jordan v. Smyk, 29 N.Y.S 2d 
62, 262 App.Div. 414, reversed on 
other grounds 41 N.E.2d 930, 288 
N.Y. 626—Stahl v. Olstcin, 282 N. 
Y.S. 626, 246 App Div. 542. 

Pa—Smith v. Pachtor, 25 A.2d 343, 
344 Pa. 363—Derrickson v. Tomlin¬ 
son, 192 A. 673, 326 Pa. 560- 

Fisher v. Duquesne Brewing Co. of 
Pittsburgh, 187 A. 90. 123 Pa.Su- 
per. 208—Morris v. Kauffman, 182 
A. 758, 120 Pa.Super. 516. 

Vt.— Vitale v. Smith Auto Sales Co., 
144 A. 380, 101 Vt. 477. 

Child on trioyolo 

N.J.—Long v. Yellow Cab Co. of 
Camden, 29 A.2d 887, 129 N.J.Law 
560. 

Pa.—Lucas v. Bushko, 171 A. 460, 314 
Pa. 310—Glover v. Struble, 48 A. 
2d 50, 159 Pa.Super. 305. 

Children engaged in snowball battle 

W.Va.—Vance v. Logan Williamson 
Bus Co., 46 S.E.2d 783. 

Children playing ball 

(1) Generally.—Greene v. Frenzel 
Bros. Co.. 18 N.E.2d 719, 298 Ill.App. 
622. 

(2) Retrieving ball from street or 
road. 

Mass.— Di Rienzo v. Goldfarb, 153 N. 
33. 764. 257 Mass. 272. 


N.J.—Scott-Huntington v. Pearson, 
168 A. 259, 11 N.J.Misc. 642. 

Roller skating 

Ky.—Bryson v. Itaum’s Adm’r, 47 S. 

W.2d 927, 243 Ky. 121. 

N.C.—Leach v. Varlcy, 189 S.E 63'6, 
211 N.C. 207. 

Wash—Crock v. Magnolia Milling 
Co., 266 P. 727, 147 Wash. 589. 

7R Cal.—Wilcox v Epstein, 151 P. 

2d 156, 65 Cal App 2d 581. 

Ill —Schwanz v. Sangamo Electric 
Co, 13 N.E.2d 1007, 294 Ill App 
395. 

Mass—Cairney v. Cook, 165 N.E. 406. 
266 Mass 279. 

Pa.—Hahn v. Anderson, 192 A. 489, 
326 Pa. 463. 

Backing 

(1) Generally. 

SC—Carroll v. Lumpkin, 143 S.E. 
648, 146 S.C. 178. 

Wash.—Freeman v. Arctic Grocery 
Co. 279 P. 100, 153 Wash 10. 

(2) Evidence of negligence in 
backing truck to curb In such man¬ 
ner that toy wagon propelled by child 
along sidewalk was struck was suffi¬ 
cient for jury.—G. W. Woo v. Lo 
Chew, 16 P.2d 1001, 128 Cttl.App. 236. 

(3) Evidence that seven-year-old 
child was playing on sidewalk, kneel¬ 
ing with her feet dangling over curb 
into street for distance of one and 
one-half feet, and that driver of mo¬ 
tor vehicle, which had been parked 
ncarhy, struck child while backing 
vehicle toward her, presented ques¬ 
tion for jury as to whether operator 
had used proper vigilance—Frasclel- 
lo v. Baer, 24 N.E.2d 653, 304 Mass. 
643. 

Result of ooUlsiou of two automo¬ 
biles 

Del—Biddle v. Haldas Bros., 190 A. 

588, 8 W Wllarr. 210. 

N.J— Schifano v. Kaiser, 41 A.2d 206, 
132 N.J.Law 499. 

Ohio—Bluebird Baking Co. v. Mc¬ 
Carthy, App., 36 N.E.2d 801. 

One foot on curb 

Mich.—Blasdell v. Wooley, 226 N.W. 
852, 248 Mich. 204. 

Tex.—Beaumont-Port Arthur Bus 
Line v. Williford, Civ.App., 100 S. 
W.2d 432, error dismissed. 

79. Cal.—Langham v. Norlander, 
137 P.2d 29, 158 Cal.App.2d 543. 

Ky.—Meeks Motor Freight v. Ham's 
Adm’r, 193 S.W.2d 745, 302 Ky. 71. 
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Tenn.—Stephens v. Clayton, 124 S. 
W.2d 33, 22 Tenn.App. 449. 

Child on driveway inside sohool 
grounds 

Ill.— Teece v. Bieber, 56 N.E 2d 665, 
323 Ill.App. 647. 

Backing of automobile into driveway 

Mich —Roach v. Petrequin, 208 N.W. 
695, 234 Mich. 551. 

80. Minn.—Marcum v. Clover Leaf 
Creamery Co., 30 N.W.2d 24, 226 
Minn 139. 

N Y —Shaughnessy v. Hart, 48 N.Y. 
S.2d 491. 268 App.Div. 809. 

81. Iowa.—raschka v. Carsten, 8 N. 
W.2d 542, 231 Iowa 1185. 

Md —Henkelmann v Metropolitan 
Life Ins. Co., 26 A.2d 418, 180 Md. 
591. 

82. Ill.—Wyma v. De Fay Wonder 
Cleaners, 77 N.E.2d 353, 333 111. 
App. 330—Radatz v. Tribune Co., 
12 N.E 2d 224, 293 Ill.App. 315 

Ky.—Whitehead v. Stith. 131 S W.2d 
455, 279 Ky. 656—Gretton v. Dun¬ 
can, 38 S.W.2d 448, 238 Ky. 554. 
N.Y —Schuvart v. Werner, 50 N.E 2d 
533, 291 N.Y. 32. 

Pa.—Hoban v. Conroy, 32 A.2d 769, 
347 Pa. 487—Curley v. Edwin A. 
Smith & Sons, 31 A.2d 113, 346 Pa. 
489—Johnson v. Abbott’s Alderney 
Dairies, 145 A. 605, 295 Pa 548— 
Haas v. Wesley, 14 A.2d 179, 110 
Pa.Super. 453. 

Wash —Taber v. Bauer, 21 p.2d 1028, 
173 Wash. 96. 

Priority of entry Into intersection 

Iowa.—Kallansrud v. Libbey, 13 N. 
W.2d 684, 234 Iowa 700. 

Whether vehicle struck boy on 

sidewalk or whether he darted from 
behind telegraph pole into roadway 
was for jury.—Bonvenuto v. Aisen- 
berg, 154 N.E. 757, 258 Mass. 213. 

83. N.Y.—Winant v. City of New 
York, 67 N.Y.S.2d 662, affirmed 67 
N.Y.S.2d 485, 271 App.Div. 883. 

84. N.Y.—Bohringer v. Campbell, 
137 N.Y.S. 241, 154 App.Div. 879. 

86. Utah.—Van Cleave v. Lynch, 166 
P.2d 244, 109 Utah 149. 

86. Md.—York Ice Machinery Corpo¬ 
ration v. Sachs, 173 A. 240, 167 Md. 
113. 
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ner, 87 whether defendant was driving on the wrong 
side of the road, 88 whether the view of defendant 
was obstructed, 89 whether defendant gave a time¬ 
ly warning, 90 or whether or not defendant knew 
or ought to have known the immature age of the 
child injured and his lack of responsibility. 91 

The evidence must be legally sufficient to re¬ 
quire or warrant submission to the jury, and in 
various cases the evidence has been held insuffi¬ 
cient to justify submission of the question to the 
jury of defendant’s negligence or of some ques¬ 


tion incidental thereto. 9 * Where the evidence is 
undisputed and but one inference may reasonably 
be drawn therefrom, the negligence of defendant, 
or questions incidental thereto, tere questions of 
law; 93 where the evidence is ttncontradicted and 
no inference of negligence on the part of defend¬ 
ant may reasonably be made therefrom, the court 
may declare as a matter of law that defendant was 
not negligent. 94 In order to justify a directed 
verdict for defendant the evidence must admit of 
no inference of negligence of defendant. 96 Where 


87. Cal.—Mize v. Duffy, 288 P. 798, 
106 Cal.App. 15. 

88. Minn —Dickey v. Haes, 2*62 N.W. 
869. 195 Minn. 292. 

89. Ala.—Streetman v. Bowdon, 194 
So. 831. 239 Ala. 359. 

N.J.—Sembler v. Scott, 32 A.2d 79, 
130 N.J.Law 184. 

Wis—riautz v. Kubasta, 295 N.W. 
667, 237 Wis. 198. 

90. Iowa—Noland v. Kyar, 292 N. 
W. 810, 228 Iowa 1006. 

Ky—McCray v. Earls, 101 S.W.2d 
192, 267 Ky. 89. 

91. Colo.—Kent v. Treworgy, 125 P. 
128, 22 Colo App 441. 

92. Fla—Ehrens v. Miami Transit 
Co., 20 So.2d 261, 155 Fla. 394, fol¬ 
lowed in 20 So.2d 263, 155 Fla 399. 

Ill.—Pastore v. Sasso, 46 NE2d 857, 
317 Ill.App. 538. 

Iowa.—WeslenbUig v. Johnson, 264 
N.W. 18, 221 Iowa 134—Chipokas v. 
Peterson, 260 N.W. 37, 219 Iowa 
1072. 

Mass.—Woods v. Dc Mont, 77 N.E 2d 
220, 322 Mass. 233. 

Mich—Benedict v. IUnna, 241 NW. 
200, 257 Mich. 349. 

Minn—O’Neil v. Cochrane, 238 N.W. 
632, 184 Minn. 354. 

N.II.—Coleman v Stacy, 13 A.2d 466, 
91 N.H. 60—Grealish v. Odell, 193 

A. 219, 89 N.H. 130—Miller v. Dan¬ 
iels, 166 A. 30, 86 N.H. 193. 

N.J.—Aronica v. Giordano, 153 A. 700, 
9 N J.Misc. 324 

N.C.—Mills v. Moore, 12 S E.2d 661, 
219 NC. 25—Fox v. Barlow, 173 S. 

B. 43, 206 N.C. *66—JIam v. Greens¬ 
boro Ice & Fuel Co., 169 S.E. 180, 
204 N.C. 614—Kennedy v. Looka- 
doo, 166 S.E. 752, 203 N.C. 650. 

Okl.—Dollard v. Union Transp. Co., 
269 P. 253. 132 Okl. 63. 

Pa. — Martin v. Rotunnio, 167 A. 33, 
311 Pa. 487 — Bradley v. Rhodes, 
188 A. 664, 124 Pa.Super. 161 —Ros- 
covlch v. Parkway Baking Co., 163 
A. 915, 107 Pa.Super. 493 —Lowder 
V. Bausman, Com.Pl., 55 Dauph.Co. 
119—Ridley v. Pucci, Com.Pl., 89 
Pittsb.Leg.J. 292. 

Wash. —Haydon v. Bay City Fuel Co., 
9 P.2d 98, 167 Wash. 212. 

Wis. — Liaszewski v. Delzell, 24 N.W. 


2d 879, 249 Wis. 491—Hanson v. 
Weber, 291 N.W. 800, 234 Wis. 693. 
42 C J. p 1255 note 60 [J]. 

Boy Jumping from moving truck 
Mass.—Costa v. Slade, 183 N.E. 175, 
281 Mass 200. 

Child darting out from behind auto- 
mobile 

Iowa.—Chipokas v. Peterson, 260 N. 
W. 37, 219 Iowa 1072—Howk v. 
Anderson, 253 N.W. 32, 218 Iowa 
358. 

Ky.—Louisville Taxicab & Transfer 
Co. v. Warren, 205 S.W.2d 695, 305 
Ky. 861. 

Mich.—Zebell v. Buck, 248 N.W. 559. 
263 Mich 93. 

Pa.—O'Farrell v. Milgram, 46 A 2d 
165, 353 Pa. 468. 

Child playing In street 
Md—Slaysman v. Gerst, 150 A. 728, 
159 Md 292. 

Pa—Fisher v. Amsterdam, 137 A. 

797, 290 Fa. 1. 

Crossing street on scooter 
Mass—MafTloli v. George L. Griffin 
& Son, 194 N.E. 72*6, 289 Mass. 4 88. 

Backing 

(1) Generally. 

Mich.—In re Miller’s Estate, 2 N.W. 

2d 888, 300 Mich 703. 

N C.—Rountree v. Fountain, 166 S E 
329, 203 N.C. 381. 

(2) Fact that motor truck being 
backed away from its parked posi¬ 
tion on wrong side of street struck 
and injured child was not sufllcient 
evidence for jury on question of ac¬ 
tionable negligence of truck driver.— 
Dallas v. Diegol, 41 A.2d 161, 184 Md 
372. 

Negligence in not sounding horn 

was insufficient for jury, where 
warning would have been useless 
when motorist saw boy suddenly 
start across street.—Howk v. Ander¬ 
son, 253 N.W. 32, 218 Iowa 358. 
Demurrer to evldenoe 
N.C.—Proctor v. Carter Fabrics 
Corp., 40 S.E.2d 472, 227 N.C. 698. 
Nonsuit 

(1) Generally.—Harrington v. 
Greidanus, 160 A. 652, 10 N.J.Misc. 
710. 

(2) Where undisputed proof 
showed that child ran from sidewalk 
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into right rear wheel of truck and 
was killed, nonsuit at close of plain¬ 
tiff's evidence was properly entered. 
—Ondrusek v. Zahn, 52 A.2d 461, 356 
Pa. 637. 

Directed verdict for defendant 

Ark.—Lowe v. Ivy, 164 S.W.2d 429, 
204 Ark. 623. 

D C —Boyd v. Ottenberg, 114 F.2d 20, 
72 App DC. 277. 

Iowa—Kessler v. Robbins, 245 N.W. 
284, 215 Iowa 327. 

Mass—West v. City of Medford, 151 
N.E 295, 255 Mass. 266. 

N.J.—Prachenberg v. M. & M. Truck¬ 
ing & Forwarding Co., 156 A. 21, 9 
N.J.Misc 895, affirmed 162 A. 405, 
109 N.J.Law 548 

Pa.—Negri v. Lehr, Com.Pl., 35 Berks 
Co. 217. 

93. U S —Blodgett v. Pinkerton To¬ 
bacco Co, C.C.A.Mich., 79 F.2d 946. 

Iowa.—McDowell v. Interstate Oil 
Co., 224 N.W. 68, 208 Iowa 641, re¬ 
hearing denied and opinion cor¬ 
rected 225 N.W. 855. 

N.Y —Kyff v. Grand Central Wicker 
Shop. 261 N.Y.S. 648, 237 App.Div. 
539. 

Physical faot rale 

Evidence that truck moved twelve 
to fourteen feet, and child was found 
Just behind front wheel, did not cre¬ 
ate conflict under physical fact rule. 
—Williams v. Cohn, 206 N.W. 823, 201 
Iowa 1121. 

94. Iowa.—McDowell v. Interstate 
Oil Co, 22i NW. 58, 208 Iowa 641, 
rehearing denied and opinion cor* 
rected 225 N.W. 855. 

La--Dipino v. Joe Gulino & Son, 
App , 154 So. 772 

NY.—Kyff v. Grand Central Wicker 
Shop, 261 N.Y.S. 648, 237 App.Div. 
539. 

42 C.J. p 1256 note <65. 

Where great weight of evldenoe 

was to effect that motorist was not 
negligent, as respects injuries to 
child, verdict was properly directed 
for motorist.—Stover v. Stovall, 187 
So. 249, 103 Fla. 284. 

95. Md.—Bozman v. State, to Uee 
of Cronhardt, 9 A.2d 60. 177 Md. 
151. 



MOTOR VEHICLE8 


61 C.J.S. 


8 526 

the evidence 3s reasonably sufficient to support a 
verdict for plaintiff, a directed verdict for defend¬ 
ant is improper. 96 A motorist is not negligent 
as a matter of law in releasing the brakes after 
striking a child where his purpose is to avoid fur¬ 
ther injury to the child. 97 

(9) Persons under Disability 

The question of the defendant's negligence In the 
operation of a motor vehicle In causing injury to a person 
under disability is for the Jury on conflicting evidence or 
where different inferences may reasonably be drawn from 
the evidence. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may rea¬ 
sonably be drawn from the evidence, it is for the 
jury, or for the trial court in actions tried with¬ 
out a jury, to determine whether defendant, in 
the operation of a motor vehicle, was guilty of 
negligence in causing injury to persons under dis¬ 
ability 98 by striking such persons" upon the street 
or highway. 1 On such evidence incidental ques¬ 
tions also are for the jury or the trial court, 2 
as, for example, whether plaintiff was actually 
struck by defendant's automobile. 3 The evidence 
must be legally sufficient to require or warrant 
submission to the jury of defendant’s negligence 
or of some question incidental thereto. 4 

(10) Persons Emerging from behind Ob¬ 

structions 

Where the evidence Is conflicting, whether the de¬ 


fendant was guilty of negllgenoe In causing Injury to a 
person emerging from behind an obstruction le a question 
of fact. 

Where the evidence is legally sufficient and is 
conflicting or where different inferences may rea¬ 
sonably be drawn from the evidence, it is for the 
jury, or for the trial court in actions tried with¬ 
out a jury, to determine whether defendant, in 
the operation of a motor vehicle, was negligent 
in causing injury to a person emerging from be¬ 
hind an obstruction. 6 On such evidence incidental 
questions also are for the jury or trial court. 6 

(11) Guests or Occupants of Vehicle Owned 
or Operated by Defendant 

Where the evidence is conflicting or more than one 
Inference may reasonably be drawn from the evidence, it 
is for the Jury to determine whether the defendant, in the 
operation of his motor vehicle, was guilty of such acts 
or omissions, such as negligence or gross negligence, as 
will impose liability for Injuries to a guest or occupant 
of the motor vehicle. 

Where the 'evidence is legally sufficient and is 
conflicting or different inferences of fact may 
reasonably be drawn from the evidence, it is for 
the jury, or for the trial court in actions tried 
without a jury, to determine whether defendant, 
in the operation of his motor vehicle, was, with 
respect to guests or occupants of his vehicle, guilty 
of such acts or omissions as will impose liability. 7 
On such evidence it is for the jury or the trial 
court to determine whether defendant was guilty 
of negligence, 8 and, likewise, if such questions 


BO. Cal.—Hunt v. Los Angeles Ry. 
Corporation, 294 P. 745, 110 Cal. 
App. 456. 

97. Ariz.—Broderick v. Coppinger, 
14 P.2d 714, 40 Ariz. 524. 

98. Pa.—Adams v. Armour & Co, 
16 A.2d 142, 142 Pa Super. 280. 

Care as to persons under disability 
see supra §8 394, 395. 

* Xn action by wife against husband 
for injuries allegedly caused when 
husband grabbed steering wheel of 
automobile while wife was driving, 
causing automobile to leave highway, 
defense of unconsciousness of hus¬ 
band was for Jury.—Jcrnigan v. Jer- 
nlgan. 175 S.E. 713. 207 N.C. 851. 

99. Cal.—Benton v. Douglas, 187 P. 
2d 469, 82 Cal.App.2d 784. 

42 C.J. P 1256 note 67. 

1 . Or.—Curry v. Oibson, 285 P. 242, 
132 Or. 283. 

42 C.J. p 1256 note 67. 

Blind pedestrian at street intersec¬ 
tion 

Or.—Curry v. Gibson, 285 P. 242, 
132 Or. 283. 

Beaf pedestrian crossing street 

Pa.—Adams v. Armour & Co. # 16 A.2d 
142, 142 Pa.Super. 280. 


Intoxicated pedestrian 

Cal—lit nton v Douglas, 187 P.2d 
469, 82 Cal App 2d 781. 

Person injured in previous collision 
Ill.—ltisch v Consumers I’ctroleum 
Co, 53 N E 2d 286, 321 Illj\pp 438 
Mo.—Henson v. Smith. App, 38 S.W. 
2d 743. 

N.C.—West v. Collins Baking Co., 181 
S.E. 551, 208 N.C. 626. 

Pa—Neubert v. Sicliel, 3 A.2d 778, 
333 Pa. 90. 

Person lying upon highway at night 

U.S—Kricsak v. Crowe, C C A.Pa,, 
131 F.2d 1023. 

9. Mass.—Bag Icy v. Kimball, 167 N. 
E. 661, 268 Mass. 440. 

3. Mass.—Bagley v. Kimball, supra. 

4. Person lying In street at night 

N.Y.—Guardino v. Terminal Cab Cor¬ 
poration, 3 N.E.2d 862, 272 N.Y. 
446. 

9. Emerging from behind streetcar 

Tenn.—Union Transfer Co. v. Pinch, 
<64 S.W.2d 222, 16 Tenn.App. 293. 
Stepping from behind parked car 
(1) Evidence held sufficient to go 
to Jury.—Breen v. Thole, 229 N.W. 
498, 249 Mich. 666 . 
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(2) Evidence held insufficient to 
go to Jury,—Rowe v. Coopey, 14 A.2d 
76, 339 Pa. 105—McAteer v Highland 
Coffee Co, 139 A. 585, 291 Pa, 32. 

6. Tenn—Union Transfer Co. v. 
Pinch, 64 S W.2d 222, 16 Tenn.App. 
293. 

7. U.S—Conway v. O'Brien, Vt., 61 
SCt. 634, 312 U.S. 492, 85 L.Kd 
969. 

Ala.—Jewel Tea Co. v. Sklivas, 165 
So. 824, 231 Ala, 590. 

Ohio.—Tighe v. Diamond, 80 N.E.2d 
122, 149 Ohio St. 520. 

a U.S—Boyle v. Ward, C.C.A.ra., 
125 F.2d 672—Pryor v. Strawn, C. 
C.A.Neb., 73 F.2d 695—Hewlett v. 
Schadel, C.C A.Va,, 68 F.2d 502, 91 
A.L.R. 743—De Soto Motor Corpo¬ 
ration v. Vann, C.C.A.N.M., 66 F.2d 
753—Higgins v. Ledo, C.C.A.N.H., 
66 F.2d 265—Palmer v. Moren, D. 
C.Pa., 44 F.Supp. 704. 

Ala.—Jewel Tea Co. v. Skllvis, 165 
So. 824, 231 Ala. 590—Berry v. 
Dannelly, 145 So. 6>63, 226 Ala. 151 
—McQueen v. Jones, 146 So. 440, 
226 Ala. 4. 

Ariz—Brownell v. Freedman, 6 P.2d 
1115, 39 Ariz. 385—Bruno v. 

Grande, 261 P. 660, 31 Arts. 206. 
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Ark.—A rkauBsm Valley Co-op. Rural 
Electric Co. v. Elkins, 141 S.W.2d 
638, 200 Ark. 883—Southern Kan¬ 
sas Stage Lines Co. v. Ruff, 101 
S.W.2d 968, 193 Ark. 684—Ham¬ 
mond v. Hamby, 87 S.W.2d 1000, 
191 Ark. 780. 

Cal.—Christiana v. Rattaro, 184 P.2d 
682, 81 Cal.App.2d 697—Carey v. 
City of Oakland, 112 P.2d 714, 44 
Cal.App.2d 603—Tates ▼. J. H. 
Krumlinde & Co., 71 P.2d 298, 22 
Cal.App 2d 387—Doysen v. Porter, 
62 P.2d 582, 10 Cal.App.2d 431— 
Deagle v. Shane, 291 P. 662, 108 
Cal.App. 490—Crooks v. White, 290 
P. 497, 107 Cal.App. 304—Morris v. 
Morris, 268 P. 616, 84 Cal.App. 699. 
Conn.—Baum v. Atkinson. 3 A. 2d 
305, 125 Conn. 72—Sz&bodos v. 

Chatlos, 177 A. 719, 119 Conn. 637. 
Fla—Carver v. Chase, 174 So. 408; 
128 Fla. 287 

Oa—Tallman v. Green, 41 S.E.2d 
339, 74 Ga.App. 731—McDaniel v. 
Richards, 13 S.E 2d 710, 64 Ga.App. 
612—Grahl v. McMath, 200 S.E. 
342, 59 Ga.App 247. 

Ill—Burns v. Storchak, 73 N E.2d 
168. 331 Ill App. 347—Thompson v. 
Otis. 20 N E 2d 130, 299 Ill.App. 620 
” -Canavan v. Canavan, 271 Ill.App. 
558—Walsh v. Moore, 244 Ill App. 
458. 

Ind —Lee Bros v. Jones, 64 N.E 2d 
108, 114 Ind App. 688—Fuller v. 

Thrun, 31 N.E.2d 670, 109 Ind App. 
407 

Iowa —Wells v. Wlldin, 277 N.W. 308, 
221 Iowa 913, 115 A L R. 169. 
Ky—Wathen v. Mackey, 187 SW.2d 
1000. 300 Ky 115—Meriweather’s 
Adm’x v. Pickering, 116 SW.2d 
670, 273 Ky. 367—Haller’s Pet Shop 
v Pearl man, '69 S.W.2d 9. 253 Ky. 
330. 

Me.—Howe v. Houde, 15 A.2d 740, 137 
Me. 119—Stewart v. Jewett, 166 A. 
64, 132 Me. 71 

Md —Warner v. Markoe, 189 A. 260, 
171 Md 351—Fillings v Piehlman, 
177 A. 400, 168 Md 306—Bauer v. 
Callc, 171 A. 713, 166 Md 387. 

Mass—Forra v. Ilume, 194 NE 301, 
289 Mass. 266—Bartoszewiez v. 
Farashian, 187 NE. 544, 284 Mass. 
200—Chooljian v. Nahigian, 173 N. 
E. 511, 273 Mass 396—Labatto v. 
Laval lee, 155 N.E 433, 258 Mass. 
527—Jackson v. Queen, 154 N.E. 
78, 257 Mass 515. 

Mich.—Crook v. Eckhardt, 275 N.W. 
739, 281 Mich. 703—Cardinal v. 

Reinecke, 273 N.W. 330, 280 Mich. 
15, rehearing denied 274 N.W. 379, 
280 Mich. 15—Cosgrove v. Thomas, 
241 NW 168, 257 Mieh. 376. 

Minn.—Winans v. Sinanovski, 2 N.W. 
2d 127, 211 Minn. 606—Anderson v. 
Johnson, 294 N.W 224, 208 Minn. 
373—Hinman v. Gould, 286 N.W. 
364, 205 Minn. 377—Shuster v. Vec- 
chi, 279 N.W. 841, 203 Minn. 76— 
McKeown v. Argetsinger, 279 N. 
W. 402, 202 Minn. 695, 116 A.L.ll. 
898— Jude v. Jude, 271 N.W. 475. 
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199 Minn. 217 —Draxten v. Brown, 
267 N.W. 498, 197 Minn. 511— Welle 
v. Weed, 267 N.W. 879, 197 Minn. 
464—F&rnh&m v. Pepper, 258 N.W. 
293, 193 Minn. 222—Sandberg v. 
Dinger, 243 N.W. 385, 186 Minn. 
369—Mahan v. McCool, 239 N.W. 
914, 185 Minn. 94—Fink v. Baer, 
230 N.W. 888, 180 Minn. 433—Cole¬ 
man v. Clement’s Chevrolet Co., 
219 N.W. 92, 174 Minn. 277. 

Miss—Harper v. Wilson, 140 So 693, 
163 Miss. 199—Wcycn v. Weyen, 
139 So. 608. 165 Miss. 257. modi¬ 
fied on other grounds and sugges¬ 
tion of error overruled 129 So. 856, 
165 Miss 257. 

Mo.—Tabler v. Perry, 85 S.W.2d 471, 
337 Mo. 154—McCombs v. Ellsber- 
ry, 85 S.W.2d 135, 337 Mo. 491— 
Sullivan v. Union Electric Light & 
Power Co., 56 S.W.2d 97. 331 Mo 
1065—Chappee v. Gus V. Brecht 
Butchers’ Supply Co , 30 S.W.2d 35 
—Bobos v. Krey Packing Co., 296 
SW. 157, 317 Mo 108—Stewart v. 
SteinofT, App, 119 S W.2d 76—Ca¬ 
ble v. Johnson, App, 63 -S W.2d 433 
—Myers v. Hauser, App , 61 S.W.2d 
214. 

Mont.—Harrington v. H D Lee Mer¬ 
cantile Co, 33 P 2d 553, 97 Mont 40 
—Marmkovich v. Tierney, 17 F.2d 
93, 93 Mont. 72. 

N eb— Whitney V. Fenrod, 32 NW.2d 
131, 149 Neb G3G—Hamblen v. 

Stcckloy, 27 N.W 2d 178, 118 Neb. 
283—Litwillor v GraiT. 24G N.W 
922, 121 Neb 4 60—Click v. Toska, 
239 NW. 626, 122 Neb 102. 

N.II—Jewett v. Tb.lt, 37 A.2d 13, 93 
NTT l'G3—Woodbridge v. Dosroch- 
er, 35 A 2d 802, 93 N.II. 87—Calley 
v. Boston & Maine R. R., 33 A.2d 
227, 92 N.H. 455—Davison v. Davi¬ 
son, 29 A.2d 131. 92 N.H 245- 
Smith v. Babb, 22 A 2d 330, 91 N. 
H. 472—Sullivan v. Sullnan, 18 A. 
2d 828, 81 N.H. 341—Weiss v. Was- 
serman, 15 A.2d 861. 91 N.H. 164-- 
Mooney v. Chapdelaine, 11 A.2d 
713, 90 N.H. 415—Himmel v. Fink- 
clstein, 4 A.2d 657, 90 N.H. 78— 
Buffum v. Bufifum, 195 A. 679, 89 
N.H. 210—McCourt v. Travers, 175 
A. 865, 87 N.H. 185—Mason v. An¬ 
drews, 167 A. 156, 86 Nil 277— 
Tetreault v. Gould, 138 A. 544, 83 
N.H. 99. 

N.J.—Berkowitz v. Fishman, 4 9 A.2d 
494, 134 N.J.Lnw 692—Loeb v. 

Gurtman, 32 A.2d 836, 130 N.J Law 
360, affirmed 35 A.2d 894, 131 N J. 
Law 227—Dobrow v. Hertz, 15 A. 
2d 749, 125 N.J.Law 347—Lough- 
ney v. Thomas, 187 A. 329, 117 N. 
J.Law 169—Smith v Kirby, 178 A. 
739, 115 N J Law 225—Zochowski v. 
Zukowski, 176 A. 364, 114 N.J.Law 
437—Devine v. Heinrich, 162 A. 
523, 109 N.J.Law 378—Doryk v. 
Perth Amboy Bottling Co., 139 A. 
419, 104 N.J.Law 87—Southard v. 
Wilson, 183 A. 202, 14 N.J.Misc. 
171—Brummer v. Smith, 172 A. 
732, 12 N.J.Misc. 482—Crawn v. 
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S 526. 

Yanavok, 169 A. 982 t 11 N.J.Misc. 
859—Baron v. Baron, 167 A. 675, 
11 N.J.Misc. 668—Brenson v. Scott, 
157 A. 650, 9 N.J.Misc. 1320—Saun- 
derson v. Applegate, 155 A. 127, 9 
N.J.Misc. 666—Hennig v. Booth, 

132 A 294, 4 N.J.Misc. 150—Posner 
v. Nutkis, 137 A 716, 5 N.J.Misc. 
593. 

N.Y.— Clarkson ▼. Smith, 161 N.E. 
184, 247 N.Y. 6-64—Malkowski v. 
Diasparra, 59 N.Y S.2d 417, 270 
App.Div. 768—DuChessl v. D’Ale- 
sandro, 38 N.Y.S.2d 662, 265 App. 
Div. 982, appeal denied 41 N.Y.S. 
2d 224, 266 App.Div. 700, motion 
denied 48 N E.2d 713, 290 N.Y. 930 
—Buono v. iStewart Motor Trucks, 
26 N.Y S.2d 986, 261 AppDiv. 1095 
—Massar v. Bell, 16 N.Y.S.2d 727, 
258 AppDiv. 924, reargument de¬ 
nied 17 N.Y.S.2d 1000, 258 App.Div. 
966—Lnndy v. O’Brien, 9 N.Y S.fd 
225, 255 App Div. 944—O’Brien V. 
Tilden, 240 N.Y S. 355, 228 App. 
Div. 502—Paige v. McCarthy, 221 
N Y S. 701, 220 App Div. 509—Hav- 
erly v Fitch, 221 N.Y.S. 69, 219 
App Div. 630. 

N O.—Hoke v. Atlantic Greyhound 
Corp, 40 S.E 2d 345, 226 N.C. (592 
—Taylor v Rlerson, 185 S E. 627, 
210 N C 185—Waller v. Ilipp, 179 
SE. 428, 208 N C. 117—Gaffney v. 
Phelps, 178 SE. 231, 207 N.C. 553. 
Ohio.—Weller v. Worstall, 196 N.E. 
637, 129 Ohio St. 596—Pasku v. 
Friedman Transfer & Const. Co., 
App., 78 N E 2d 182—Morgan v. 
Hunsickcr, App , 60 N E 2d 609— 
Collins v McClure, App., 49 N.E.2d 
181, affirmed 56 N.E 2d 171, 143 
Ohio St. 569—Leesman v. Moser, 
App., 32 N.E.2d 448—King v. Ci¬ 
priani, App., 32 N E.2d 446. 

Okl.—Ironside v Ironside, 108 P.2d 
157, 188 Okl. 267, 134 A.L.R. 621. 
Or—Lawrence v. Troy, 289 P. 491, 

133 Or. 196. 

Pa—Ravis v. iShehulskte, 14 A 2d 70, 
339 T’a. 161—Becker v. Saylor, 177 
A. 804, 317 Pa. 673—Luderer v. 
Moore, 169 A. 106, 313 Pa. 71—Cor- 
dish v Steffinina, 163 A. 533, 309 
Pa. 283—Filer v. Filer, 152 A. 667, 
301 Pa. 461—Moquin v. Mervine, 
146 A 443, 297 Pa. 79—Davis v. 
American Ice Co., 131 A. 720, 285 
Pa. 177—Masters v. Philadelphia 
Transp Co, 50 A 2d 53 2, 160 Pa. 
Super 178—Hopshire v. Yesenosky, 
43 A.2d 351, 157 Pa Super. 545— 
Morgan v. Peters, 24 A.2d *644, 148 
Pa Super. 88—Wilt v. Slotkln, 175 
A. 756, 115 Pa.Super. 491—Lazor 
v. Banas, 174 A. 817, 114 Pa Super. 
425—Oestreich v. Zibman, 169 A. 
14, 110 Pa Super 457— Jones v. 

Rogers, 165 A. 509, 108 Pa.Super. 
517—Lloyd v. Noakes, 96 Pa Super. 
164—Palumbo v. C&mpo, 85 Pa.Su¬ 
per. 440—Clayton v MrAlpin, 32 
Pa Dist. & Co. 464—Sehulkind v. 
Dropkln, Com.Pl., 5 iSch.Reg. 193. 
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S.D.—Knutaen v. Dilger, 2*53 N.W. 
469, 62 S.D. 474. 

Tenn.—Johnson ▼. Maury County 
Trust Co., 15 Tenn.App. 326—Bas¬ 
kin & Cole v. Whitson, 8 Tenn.App. 
578. 

Tex.—Giannukes v. Sflris, 81 fl.W.2d 
999, 125 Tex. 354. 

Vt.—Russell v. Pilrer, 37 A.2d 403, 
113 Vt. 637. 

Va.—Bloxom v. McCoy, 17 S.E.2d 401, 
173 Va. 343—Holladay v. Colt, 177 
S.E. 862, 163 Va. 866—Poole v. Kel¬ 
ley, 173 S.E. 537, 162 Va. 279—Gar¬ 
rett v. Hammack, 173 S.E. 535, 162 
Va. 42—Baise v. Hollifleld, 164 S. 
E. 657, 158 Va. 498—Bpggs v. Ply- 
3>on, 160 S.E. 77, 157 Va. 30—Glass 
v. Huddleson, 154 S.E. 60*6, 155 Va. 
143. 

Wash.—Holland v. Arland, 126 P.2d 
594, 14 Wash.2d 32—Forman v. 
Shields, 48 P.2d 599, 183 Wash. 333 
—Kowalski v. Swanson, 34 P.2d 
454, 178 Wash. 231—Dahl v. Moore, 
14 P.2d 28, 169 Wash. 443—Dahl 
v. Moore, 297 P. 218, 161 Wash. 503 
—Embody v. Cox. 289 P. 44, 157 
Wash. 464—Machenheimer v. Falk- 
nor, 266 P. 1031, 144 Wash. *27. 

W.Va.—iStone v. Rudolph, 32 S.E.2d 
742, 127 W.Va. 336. 

Wis.—Tracy v. Malmstadt, 296 N.W. 
87, 236 Wis. 642—Jensen v. Jensen, 
279 N.W. 628, 228 Wis. 77—Nimlos 
v. Bakke, 271 N.W. 33, 223 Wis. 
473—Brothers v. Berr, 254 N.W. 
384, 214 Wis. 661—Loizzo v. Con- 
forti, *240 N.W. 790. 207 Wis. 129— 
Poneitowcki v. Harres, 228 N.W. 
126, 200 Wis. 504—Kurz v. Kuhn, 
223 N.W. 412, 198 Wis. 172. 

42 C.J. p 1256 note 68. 

Care required as to persons in or 
on vehicle see supra §8 397-404. 

Imputed negligence as question of 
law or fact see the C.J.S. title 
Negligence 9 261, also 45 C.J. p 
1314 note 82 et seq. 

Ordinarily question for Jury 

S.C.—Crapse v. Southern Ry. Co., 21 
S.E.2d 737, 201 S.C. 176. 

W.Va.—Darling v. Browning, 200 S. 
E. 737, 120 W.Va. 666. 

Employee boarding moving truck 

8.C.—Polly v. Walton, 179 S.E. 667, 
176 S.C. 7*2. 

Guest thrown to floor of automobile 

Cal.—Perry v. McLaughlin, 297 P. 
554, 212 Cal. 1. 

Oooup&nt of motoreyole 

N.H.—Tetreault v. Gould, 138 A. 544, 
83 N.H. 99. 

Oooupaut of vehiole being towed 

Pa.—Hollup v. United News Co., 176 
A. 51, 115 Pa.Super. 585. 

Parson on running board 

Ky.—R. B. Tyler Co. v. Kirby’s 
Adm'r, 293 S.W. 155, 219 Ky. 389. 

Miass.—Terlizzi v. Marsh, 1*54 N.E. 
764, 268 Mass. 156. 

Mich.—Bump v. Bellingar, 18 NW.2d 
814, 811 Mich. 254. 
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N.H.—Vaniell v. Sanders. 155 A. 198. 

85 N.H. 148, 80 A.L.R. 569. 

Pa.—Di Giuseppe v. Hrivnak, 59 A. 
2d 164, 359 Pa. 408. 

▲utosnebile overturning 

Ala.—Kelly v. Hanwick, 153 So. 269, 
228 Ala. 336—Baker v. Elebash, 124 
So. 739, 220 Ala. 198. 

D.C.—Paxson v. Davis, 65 F.2d 492, 
6'2 App.D.C. 146, certiorari denied 
54 S.Ct. 61, two cases, 290 U.S. 
643, 78 L.Ed. 558. 

Ga.—Ragdale v. Love, 178 S E. 755, 
60 Ga.App. 900. 

Kan. —Bryant v. Marshall, 10 P.2d 
868, 135 Kan. 348. 

Mich.—Emery v. Ford, 207 N.W. 856, 
234 Mich. 11. 

Minn.—Dahlstrom v. Hurtig, 295 N. 
W. 608, 209 MinA. 72—Caulfield v. 
McGlvern, 265 N.W. 24, 196 Minn 
339—Burgess v Crafts, 238 N.W. 
798. 184 Minn. 384. 

Mo.—Crupe v. Spicuzza, App, 86 S. 
W.2d 347. 

Neb.—Glick v. Paska, 239 NW. 626, 
122 Neb 102. 

N.J.—Spill v. Stoeckert, 15 A 2d 773. 
125 N.J Law 382—Journey v Zaw- 
ish, 167 A. 7, 11 NJMisc 482— 
Briggs v. Leibler, 156 A. 283, 9 
N.J.Misc. 983. 

N.C.—Etheridge v. Etheridge, 24 S.E. 

2d 477, 222 N.C. 616. ! 

Ohio.—Hughes v. Hanselman, 185 N. 
E. 852, 44 Ohio App. 516—Bailey v. 
Parker, 170 N.E. 607, 34 Ohio App. 
20 7. 

Okl —Townsend v. Cotten, 68 P.2d 
790, 180 Okl. 128. 

Pa—Sudol v Gorga, 31 A 2d 119, 
346 Pa. 463—Schwartz v JaflTe, 188 
A. 295, 324 Pa 324—Currv v Hig¬ 
gles, 153 A. 325, 302 Pa 156. 

S D.—Hall v. Ilall, 258 N.W. 491, 63 
iS D. 343—Knutsen v. Dilger, 253 
N.W. 459, 62 S.D. 474. 

Tenn.—Granert v. Bauer, 67 S.W.2d 
748, 17 Tenn.App. 370. 

Wash —Lloyd v. Mowery, 290 P. 710, 
158 Wash 341. 

Wis—Monsos v. Euler, 256 NW. >630, 
216 Wis. 133—Harter v. Di^kman, 
245 N.W. 157, 209 Wis. 283—Helms 
v. Bluhm, 228 N.W. 599, 200 Wis. 
321—Grandhagen v. Grandhagen, 

226 N.W. 935, 190 Wis. 315. 

Blowout 

U S —Ingcrick v. Mess, C.C.A.N.Y., 
63 F.2d '233. 

Ga —Ragdale v. Love, 178 S.E. 765, 
50 Ga.App. 900. 

Ill.—Barnett v. Levy, 213 Ill. App. 
129. 

Iowa.—Band v. Reinke, 288 N.W. 629, 

227 Iowa 458. 

Minn.—Anderson v. Anderson, 248 
N.W. 35, 188 Minn. 602. 

Mo.—Crupe v. Spicuzza, App., 86 S. 
W.2d 347. 

Ohio.—Bailey v. Parker, 170 N.E. 607, 
34 Ohio App. 207. 

S.D.—Grant v. Matson, 8 N.W.2d 118, 
68 S.D. 402. 
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Collision with animal 
Ala.—Clark v. Farmer, 1*59 So. 47, 
229 Ala. 596. 

Mo.—Terger v. Smith, 89 S.W.2d 66, 
338 Mo. 140. 

S.D.—Russell v. Crow, 245 N.W. 249, 
60 S.D. 230. 

Collision with polo or troo 

(1) Generally. 

Ky.—Schechter v. Hann, 205 S.W.2d 
690, 30*5 Ky. 794. 

Md.—Newman v. Stocker, 157 A. 761, 
161 Md. 552. 

Minn.—Schultz v. Rosner, 296 N.W. 
532, 209 Minn. 462. 

Mo.—Holmes v. McNeil, 203 S.W.2d 
•665, 356 Mo. 763. 

N.H —Lagasse v. Laporte, 58 A.2d 
312. 

N.J.— La Bell v. Quasdorf, 177 A. 
77, 13 N J.Misc. 183—Lonergan v. 
Meuter Bros., 157 A. 120, 9 N.J. 
Misc. 1168. 

N.T.—Traub v. Blum, 31 N.Y.S.2d 
735, 263 App.Div. 92—Da Quila v. 
De Quila, 24 N.Y.S.2d 896, 261 App. 
Div. 832. 

NC.—Baird v. Baird, 28 S.E.2d 225, 
223 NC. 730. 

Ohio.—Sack v. A. R. Nunn & Son, 194 
NE. 1, 129 Ohio St. 128—Zwick 
v. Zwick, 163 N.E. 917, 29 Ohio 
App. 522, petition dismissed 166 N. 
E. 202, 119 Ohio St. 644. 

Okl—McGilvray v. 'Spaulding, 75 P. 

2d 430, 181 Okl. 570 
Or—Johnson v. Ladd, 24 P.2d 17, 
144 Or. -268. 

Pa.—Eisenhower v. Hall’s Motor 
Transit Co, 40 A 2d 458, 351 Pa. 
200—Nelson v. Duquesne Light Co.. 
12 A.2d 299, 338 Pa. 37. 128 A.L.R. 
1257—Bertinelli v. Galoni, 200 A. 
68, 331 Pa. 73, 118 A.L R. 398— 
Swalina v. Pisalski, 194 A. 749. 129 
Pa Super. *61—Smallberger v. Car- 
roll, 176 A. 867, 116 Pa.Super. 429 
—Adams v. Gefsky, 161 A. 598, 
106 Pa Super. 401—Bernosky v. 
Greff, Com.Pl., 9 Sch Reg. 225, re¬ 
versed on other grounds 38 A.2d 
35, 350 Pa. 59. 

RI — Garabedian v. Dizjin, 191 A. 
257, 58 R.I. 74. 

S.D. —Zeigler v. Ryan. 271 N.W. 767. 
65 S.D. 110. 

Tenn.—Lea v. Gentry, 73 S.W.2d 170, 
167 Tenn. 664. 

Wis.—Jansen v. Herkert, 23 N.W.2d 
603, 249 Wis. 124—Bohren v. Lau- 
tenschlager, 1 N.W.2d 792, 239 Wis. 
400. 

(2) Automobile driver was not 
negligent as matter of law in turn¬ 
ing to his right, at reasonable speed, 
and striking tree, to avert collision 
with oncoming car whose headlights 
blinded him.—Parenteau v. Paren- 
teau. 153 A. 872, 51 R.I. 268. 

Collision, with streetcar 
Mo.—Potashnick v. Pearline. 48 S.W. 
2d 790. 
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Grossing railroad 

Gal.—Krause v. Rarity, 293 P. 62, 216 
Cal. 644, 77 A.L.R. 1327. 

Ky.—Mossbarger’s Adm’x v. Louis¬ 
ville & N. R. Co., 130 S,W.2d 64, 
279 Ky. 178. 

Mich.—Balcer v. Pere Marquette Ry. 

Co., 254 N.W. 198, *266 Mich. 638. 
N.J.—Palumbo v. Pennsylvania R. 

Co., 159 A. 322, 10 N.J.Misc. 204. 
Pa.—Hilton v. Blose, 147 A. 100, 297 
Pa. 458. 

42 C.J. p 1266 note 68 [k]. 

Parking 

N.J.—Daly v. Singac Auto Supply 
Co., 135 A. 868, 103 N.J.Law 416. 
S.C.—Pardue v. Pardue, 166 S.E. 
101, 167 S.C. 129. 

Passing automobile going in same 
direction 

Ala.—McDermott v. Sibert, 119 So. 
681, 218 Ala. 670. 

Cal.—Day v Pickwick Stages Sys¬ 
tem, 25 P.2d 16, 134 Cal.App. 92. 
Ga—Poole v. Yawn, 163 S.E. 316, 45 
Ga.App. 58. 

Minn —Dehen v. Berning, 270 N.W. 

602, 198 Minn. 522. 

Mo—Mackler v. Barnert, App., 49 
S.W.2d 244. 

N.J.—Ilochreutener v. Pfenninger, 
174 A. 613, 113 N.J.Law 317. 
NC—Fields v. Brown, 172 BE. 179, 
205 N.C. 643. 

Pa—BJngler v. Hopper, 7 A.2d 351, 
336 Pa. 68—Wilson v. Walker, 169 
A. 141, 313 Pa 69—Ebcy v 

Schwartz, 158 A. 291, 104 Pa Super 
181. 

Vt —McAndrews v. Leonard, 134 A. 

710, 99 Vt. 512 
42 C J. p 1256 note 68 [h]. 

Rounding curve 

Ala—Baker v. Rainer, 124 So 737, 
220 Ala. 207. 

Ark—Blackburn v. Turner, 61 S.W. 

2d 453, 187 Ark. 662 
Me—Chaisson v. Williams, 1*66 A. 
154, 130 Me. 341 

Md —Stark v. Gripp, 133 A. 338, 150 
Md. 655. 

W.Va.—Lacewell v. Lampkln, 13 S.E. 

2d 583, 123 W.Va 138 
Shutting door on guest’s hand 
Mo.—Mundinger v. Sewell, App., 40 
S.W.2d 530. 

Pa.—Iaquinto v. Notarfrancesco, 195 
A. 169, 129 Pa.Super. 121. 

Control 

(1) Generally. 

Ill.—Johnson v. Coey, 86 N.E. 678, 
237 Ill. 88, 21 L.R.A.N.S., 81. 

La.—Levy v. Indemnity Ins. Co. of 
North America, App., 8 So.2d 774. 
Mich.—Eskovitz v. Berger, 268 N.W. 
883, 276 Mich. 636. 

Mo.—Holmes v. McNeil, 208 S.W.2d 
665, 356 Mo. 763. 

N.H.—Prokey v. Hamm, 23 A.2d 327, 
91 N.H. 513. 

N.Y.—Lorenz v. Conners, 218 N.Y.S. 

121, 218 App.Div. 199. 

Ohio.—Sack v. A. R. Nunn & Son, 
194 N.E. 1. 129 Ohio St. 128—Col- 
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llns v. McClure, 26 N.E.2d 780, 63 
Ohio App. 312—Hughes v. Hansel- 
man, 185 N.E. 852, 44 Ohio App. 
616—Zwick v. Zwick, 163 N.E. 917, 
29 Ohio App. 522, petition dismiss¬ 
ed 166 N.E. 202, 119 Ohio St. 644. 
Or.—Goebel v. Vaught, 269 P. 491, 
126 Or. 332. 

Pa.—Schwartz v. Jaffe, 188 A. 296, 
324 Pa. 324—O’Brien v. Gray, 182 
A. 746, 121 Pa.Super. 27—Small- 
berger v. Carroll, 176 A. 867, 116 
Pa.Super. 429. 

S.D —Zeigler v. Ryan, 271 N.W. 767, 
65 S.D. 110. 

Vt.—Gould v. Gould, 6 A.2d 24, 110 
Vt. 324. 

Wis.—Pierner v. Mann, 25 N.W 2d 83, 
249 Wis 469—Hutzler v McDon¬ 
nell, 2 N W.2d 207, 239 Wis 668— 
Webster v. Krembs, 282 N.W. 564, 
230 Wis. 252—Lang v. Baumann, 
251 NW. 461, 213 Wis. 258—Hensel 
v Hensel Yellow Cab Co, 245 N W. 
159, 209 Wis 489—Harter v. Dick- 
man, 245 N.W. 157, 209 Wis. 283. 
(2) Skidding. 

NC—Daniel v. East Tennessee 

Packing Co, 3 S E 2d 282, 215 NC. 
762—Butner v. Whitlow, 161 S.E. 
389, 201 NC 749 

Old—Hartman v. Dunn, 95 P.2d 897, 
186 Okl 9. 

Ta—Luderer v Moore. 169 A. 106, 
313 Pa 71—Klein v Weissberg, 174 
A. 636, 114 Pa Super. 569. 

Failure to sound waning 
Mo —Clertken v. Winklemann, App., 
96 S W.2d 816. 

Failure to stop 

N C —Boone v. Matheny, 29 S.E 2d 
687, 224 NC. 250. 

Ohio—Allen v. Leavick, 182 NE. 

139, 43 Ohio App 100. 

Tenn—Waller v. Morgan. 133 S W. 
2d 614, 23 Tenn.App 355. 

Keeping lookout 

(1) Generally. 

Conn—Bushnell v. Bushnell, 131 A 
432, 103 Conn. 683, 44 A L.R. 785 
Iowa—Wells v. Wildin, 277 N W. 

308, 224 Iowa 913, 115 A.L R. 169. 
Minn.—Novotny v Bouley, 27 N.W. 

2d 813, 223 Minn. 592. 

Mo—Kaley v. Huntley, 63 S.W.2d 

21 . 

N.H—Davison v. Davison, 29 A.2d 
131, 92 NH. 245. 

N.J.—Linzmayer v. Phair, 156 A. 918, 
9 N.J.Misc. 1154. 

Or.—Callander v. Brown, 178 P.'2d 
922, 181 Or. 279. 

Pa.—Little v. Straw, 192 A. 894, 326 
Pa. <577—Reese v. Herr, 4 A.2d 195, 
134 Pa.Super. 34—Swallna v. Pisal- 
ski, 194 A. 749, 129 Pa Super. 51 
—Smallberger v. Carroll, 176 A. 
867, 116 Pa.Super. 429. 

Tenn.—Shook v. Simmons, 137 S.W. 
2d 332, 23 Tenn.App. 685—Waller 
v. Morgan, 133 S.W.2d 614, 23 
Tenn.App. 355. 

Vt. — Landry v. Hubert, 137 A. 97, 
100 Vt. 268. 
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Wis.—Koepke ▼. Miller, 6 N.W.2d 
670, 241 Wis. 501—Hutzler v. Mc¬ 
Donnell, 2 N.W.Sd 207, 239 Wis. 
668—Zoellner v. Kaiser, 296 N.W. 
•611, 237 Wis. 299—Tracy v. Malm- 
stadt, 296 N.W. 87, 236 Wis. 642— 
Cherney v. Simonis, 265 N.W. 263, 
220 Wis. 339, followed in 265 N. 
W. 206, 220 Wis. 346—Madden Y. 
Peart, 229 N.W. 57, 201 Wis. 269. 

(2) Falling asleep. 

Conn.—Bushnell v. Bushnell, 131 A. 
432, 103 Conn. 683, 44 A.L R. 785. 

Miss.—Gower v. Strain, 14*5 So. 244 r 
169 Miss. 344. 

Tenn.—Lea v. Gentry, 73 S.W.2d 170, 
167 Tenn. 664 —Rice-Stix Dry 

Goods Co. v. Self, 101 S.W.2d 132, 
20 Tenn.App. 498. 

Va.—Lee v. Moore, 191 S.E. 589, 168 
Va. 278. 

Turning 

Neb—Glick v. Poska, 239 N.W. 626, 
122 Neb. 102. 

Pa— Lawrence v. Winterbottom, 181 
A 852, 120 Pa.Super. 292. 

W.Va—Shrimplm v. Simmons Auto 
Co, 9 S E 2d 49, 122 W.Va. 248. 

Wis —Darh v. General Casualty Co., 
4 NW 2d 170, 241 Wis. 34—Cher¬ 
ney v Simonis, 265 N.W. 203, 220 
Wis. 339 

42 C.J p 125*6 note 68 [d]. 

Speed 

Ala—Baker v. Elebash, 124 So. 739, 
220 Ala 598 

Ark.—Burnett v. Seventh St. Produce 
Co, 47 SW 2d 38, 185 Ark 367. 

Cal—Kruzie v. Sanders, 143 P.2d 704, 
23 Cal 2d 237—Knox v Pryor, '51 
1* 2d 106, 10 Cal App 2d 76—Dodds 
v. Gifford, 16 P.2d 279, 127 Cal \pp. 
629—Truitner v. Knight. 257 P. 
447, 83 Cal App. 655, followed in 
257 P. 451, first case, 83 Cal App. 
797. 

Colo—Carlson v. Millisack, 261 P. 
657, 82 Colo. 491. 

Conn.—Bree v. Lamb, 178 A. 919, 
120 Conn. 1—Anderson v. Colueci, 
163 A. 610, 116 Conn. 67. 

D.C.—Paxson v. Davis, 66 F.2d 492, 
62 App DC. 146, certiorari denied 
54 S.Ct 61, two cases, 290 U.S. 643, 
78 LEd 558. 

Ga —Ragsdale v. Love, 178 S.E. 756, 
50 Ga App. 900. 

Ill.— iSeiffe v. Sciffe, 267 Ill.App. 23. 

Iowa— Futter v. Hout, 281 N.W. 286, 
225 Iowa 723. 

Ky—Newton v. Wetherby’s Adm’x, 
153 S.W.2d 947, 287 Ky. 400. 

Me —Barker v. Perry, 2 A.2d 625, 
136 Me. 510. 

Md—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

Minn.—Kordlak v. Holmgren, 30 N. 
W.2d 16, 225 Minn. 134—Kemerer 
v. Kemerer, 269 N.W. 832, 198 

Minn. 316—Caulfield v. McGivern, 
265 N.W. 24, 196 Minn. 339—Truso 
v. Ehnert, 225 N.W. 98, 177 Minn. 
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are in issue, gross negligence,® and, according to | the decisions on the question, gross and wanton 


S49 —Tegola v. Tegels, 225 N.W. 
55, 177 Minn. 222. 

Miss.— Cowart v. Lewis, 117 So. 531, 
151 Miss. 221, 61 A.L.R. 1229. 
Mo. —Annin v. Jackson, 100 S.W.2d 
872, 340 Mo. 331—Bennette v. Had- 
er, 87 S.W.2d 413, 337 Mo.App. 977, 

101 A.L.R. 1190—Boyce v. Donnel- 
lan, 168 S.W.2d 120, 237 MoApp 
63—Bach v. Ludwig, App., 109 S. 
W.2d 724—Miller v. Rollins, App., 

102 S.W 2d 686—Crupe v. Splcuzza, 
App., 86 S.W.2d 347. 

Neb.—Mussman v. Steele, 253 N.W. 
347, 126 Neb. 353. 

N.H.—Murphy v. Winter, 173 A. 793, 
87 N.H. 481. 

N.J.—La Bell v. Quasdorf, 177 A. 77, 
13 N.J.Misc. 183. 

N.C.—Stewart v. Stewart, 19 SE2d 
242, 221 N C. 147—Groome v. Da¬ 
vis, 2 S.E2d 771, 216 N C. 510— 
Tork v. York, 194 S E. 486, 212 N. 

C. 695—Waller v. Hipp, 179 S.E. 
4*28, 208 N.C. 117. 

ND.-Bolton v. Wells, 225 N.W. 791, 
58 ND. 286 

Ohio.—Delk v. Young, App., 3'5 N.E. 
2d 969. 

Or.—Navarra v. Jones, 169 P.2d 584, 
178 Or. 683. 

Pa.—Schnitzer v. Philadelphia 
Transp. Co, 47 A.2d 709, 354 Pa. 
67»6—Kirr v. Suwak, 9 A 2d 735, 336 
Pa. 661—Curry v. Higgles, 153 A. 
325, 302 Pa. 166—Devereaux v. 

Caldin, 193 A, 372, 127 Pa.Super. 
695. 

S.D.—McMahon v. De Kraay, 16 N.W. 
2d 308, 70 S.D. 180. 

Vt.—Landry v. Hubert, 137 A. 97, 
100 Vt. 268. 

Va.—Poole v. Kelley, 173 S E. 537. 
162 Va. 279. 

W.Va.—Reall v. Deirlggi, 34 S E 2d 
263, 127 W.Va. 662—Boyce v. 

Black. 15 S E.2d 688, 123 W.Va. 231 
—Malcolm v. American Service Co, 
191 S.E 627, 118 W Va. 637. 

Wis.—Culver v. Webb, 12 N.W.2d 731, 
244 Wis. 478—Lang v. Baumann, 
251 N.W. 461, 213 Wis. 258—Mad¬ 
den v. Peart, 229 N.W. 67, 201 Wis. 
269. 

42 C.J. p 1256 note 68 [b]. 

’Wrong side of road 
Idaho.—McCoy v. Krenfcel, 17 p.2d 
547, 52 Idaho 626. 

Ky.— Horton v. Herndon, 70 S.W.2d 
976, 254 Ky. 86. 

Miss.—Cox v. Dempsey, 171 So. 788, 
177 Miss. 678. 

9, U.S.—Conway v. O'Brien, Vt., 61 
S.Ct. 634, 312 U.S. 492, 85 L.Ed. 969 
—Copp v. Van Hise, C.C.A.Mont., 
119 F.2d 691. 

Cal.-—Cooper v. Kellogg, 42 p.2d 59, 
2 Chi. 2d 504—Goodwin v. Goodwin, 
43 P.2d 332, 5 Cal.App.2d 644— 
Johnson v. Johnson, 31 P.2d 237, 
187 Cal.App. 701—Smith v. Wag¬ 
ner, 80 P.2d 1020, 137 Cal.App. 55*6 


—Tomlinson y. Keramidjlan, 24 P. 
2d 559, 133 Cal.App. 418— Walters 
v. Du Four, 22 P.2d 259, 132 Cal. 
• App. 72, hearing denied 23 P.2d 
1020, 132 Cal.App. 72—Simpson v. 
Stelnhoff, 2l P.2d 960, 131 Cal.App. 
660—Gardiner v. Hogue, 20 P.2d 
957, 131 Cal.App. 254—Hagen v. 
Metzger, 20 P.2d 117, 130 CaLApp. 
497—Dahl v. Spotts, 16 P.2d 774, 
128 Cal.App. 133—Anderson v. Ott, 
15 P.2d 526, 127 Cal.App. 122. 

D.C.—McCoy v. Moore, 140 F.2d 699, 
78 U S.App.D C. 346, applying Vir¬ 
ginia law—Childs v. Radzevich, 139 
F.2d 374, 78 V S App D.C. 235, ap¬ 
plying Virginia law. 

Ga.—Barbre v. Scott, 43 S E 2d 760, 
75 Ca.App. 524—Moore v. Shirley, 
21 S.E.2d 925, 68 Ga App. 38—Daw¬ 
son Motor Co. v. Petty, 186 S.E 
877. 63 Ga.App. 746 
Idaho —Carson v. Talbot. 129 P.2d 
901, 94 Idaho 198, applying Nevada 
law—Owen v. Taylor, 114 P.2d 258, 
62 Idaho 408. 

Ill.—Keehn v. Braubach, 30 N.E.2d 
156, 307 Ill App. 339, applying 

South Dakota law. 

Me.—Glazer v. Grob, 3 A 2d 895, 136 
Me. 123, applying Massachusetts 
law. 

Mass—Hastings v. Flaherty, 73 N. 
E 2d 601, 321 Mass. 368—Pilgrim v. 
MacGibbon, 47 N.E 2d 299, 313 

Mass 290, applying Nova Scotia 
law—-Smith v. Murphy, 46 N.E.2d 
401, 313 Mass. 401—Hanlon v 

AVestberg. 29 N FC 2d 194. 302 Mass 
603—Lyons v. Todlna, 29 N E 2d 6 , 
306 Mass. 592—Haggerty v. Sulli¬ 
van, 17 N.E 2d 164, 301 Mass. 302 
—Kilmain v. D’Urhano, 1'6 N E 2d 
659, 301 Mass 131—Blackman v. 
Coffin, 15 N.E 2d 469, 300 Mass. 432 
—Picarello v. Rodakis. 11 N.E.2d 
470, 299 Mass. 33—Collette v. Mos- 
qu«, 4 N K 2d 336, 295 Mass. 576— 
Jones v. Melvin, 199 N E. 392, 293 
Mass. 9—Swistak v. Paradis, 192 
NE 920, 288 Mass. 377—C.ionct v. 
Shepardson. 178 N.E. 649, 277 Mass. 
308—Bruce v. Johnson. 178 N E. 
518, 277 Mass. 273—Gardner v. 
Renton, 168 N.E. 802, 269 Moss. 246 
—Manning v. Simpson, 159 N.E. 
440, 261 Mass. 494. 

Mich—Rogers v. Merritt, 12 N.W. 2 d 
422, 307 Mich. 459—Greimel v. 
Fischer, 8 N.W.2d 906, 305 Mich. 
45—Murner v. Thorpe, 279 N.W. 
849, 284 Mich. 331. 

Mont.—Baatz v. Noble, 69 P.2d 679, 
105 Mont. 59. 

Neb.—Komma v. Kreifels, 34 N.W.2d 
691, 144 Neb. 745—Thompson v. 
Edler, 292 N.W. 236, 138 Neb. 179 
—Larson v. Storm, 289 N.W. 792, 
137 Neb. 420—Kovar v. Becklus, 
275 N.W. 670, 133 Neb. 487—Covey 
v. Anderson, 266 N.W. 595, 130 Neb. 
702 —Rogers v. Brown, 260 N.W. 
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794, 129 Neb. 9—Howard v. Gerjev- 
ic, 260 N.W. 273, 128 Neb. 796. 

N.H.—Corrigan v. Clark, 36 A.2d 631. 
93 N.H. 137—LaPlante y. Rous¬ 
seau. 18 A.2d 777, 91 N.H. 330, ap¬ 
plying Georgia law. 

N.J.—Crothers v. Caroselli, 16 A.2d 
341, 135 N-J.Law 403, applying 

Florida law, affirmed 20 A.2d 77, 
126 N J Law 590—Oliver v. Kantor, 
6 A 2d 205, 122 N.J.Law 628, af¬ 
firmed 10 A.2d 732, 124 N.J.Law 191 
—Garris v. Kline, 197 A. 63, 119 N. 
J Law 435, applying Virginia law— 
Siegel v. Saunders, 181 A. 48, 115 
N.J.Law 539, applying Virginia 
law. 

N.D —Stockfeld v. Sayre, 283 N.W. 
788, 69 N.D. 42—Rubbelke v. Jacob¬ 
sen, 268 N.W. 675, 66 N D. 720. 

Ohio.—Herrell v. Hickok, 197 N.E. 
241, 49 Ohio App. 437, applying 
Michigan law. 

Or.—Willoughby v. Driscoll, 120 P. 2 d 
768, 168 Or 187. affirmed 121 P.2d 
917, 168 Or. 187—Herzog v. Mittle- 
man, 65 P.2d 384, 155 Or. 624. 109 
A L R. 662—Storm v. Thompson, 64 
P.2d 1309, 155 Or. 686 —Monner v. 
Starker, 31 P.2d 1109, 147 Or. 118 
—Younger v. Gallagher, 26 P.2d 
783, 146 Or. 63—Hartley v. Berg, 
25 P.2d 932, 146 Or. 44—Cockerliani 
v. Potts, 20 P.2d 423, 143 Or 80— 
Storla v. Spokane, Portland & Seat¬ 
tle Transp. Co., 298 P. 1065, 13*6 
Or. 315. 

Vt.—Huostis v. L&ph&m's Estate, 32 
A.2d 115, 113 Vt. 191—Barrows v. 
Powell, 29 A.2d 708, 113 Vt. 109, 
followed in 29 A 2d 712, 113 Vt. 117 
—Ker^n v. Coates. 28 A.2d 382, 112 
Vt. 466—Farren v. McMahon, 1 A. 
2d 726, 110 Vt. 55—Powers v. Lack¬ 
ey. 1 A.2d 693, 109 Vt. 505—Hall v. 
Royce, 192 A. 193, 109 Vt. 99— 
Senecal v. Bleau, 189 A. 139, 108 Vt. 
486—Rich v. Hall, 181 A. 113, 107 
Vt. 455. 

Va.—Mountjoy v. Burton, 40 S.E.2d 
803. 185 Va. 936—Chappell v. 

White. 29 S.E.2d 858, 182 Va. 625— 
Lipscomb v. O’Brien, 25 S.E 2d 261, 
181 Va. 471—Jones v. Pasco, 18 S. 

E.2d 258, 179 Va. 7, 138 A.L.R. 1386 
—Brown v. Branch, 9 S E.2d 285, 
175 Va. 382—Yorke v. Cottle, 4 S. 
E.2d 372, 173 Va. 372—Thornhill v. 
Thornhill, 2 S.E.2d 318. 172 Va. 553 
—Watson v. Coles, 195 S E. 506, 
170 Va. 141—Wright v. Swain, 191 
S.E. 611, 168 Va. 316—Drumwright 
v. Walker, 189 S.E. 310, 1C7 Va. 307 
—Gale v. Wilber, 175 S.E. 739, 163 
Va. 211—Thomas v. Snow, 174 S.E. 
837, 162 Va. 654. 

Wash.—Nenezich v. Ellch, 49 P.2d 
33, 183 Wash. 667—Ts Selle V. 
Terpstra, 88 P.2d 879, 180 Wash. 
73—Meath v. Northern Pac. Ry. 
Co., 36 P.2d 533, 179 Wash. 177— 
Devereaux v. Blanchard, 26 P.2d 
82, 174 Wash. 678—Cullen v. Kim- 
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bro. 1*6 P.2d 446, 170 Wash. 314— 
Carpenter v. Thomas, 8 P.2d 1001, 
164 Wash. 683—Trunk v. Wilkes, 
297 P. 1091, 162 Wash. 114—Gough 
v. Smalley, 294 P. 1007, 160 Wash. 
193 —Wold v. Gardner, 294 P. 674, 
159 Wash. 666 —Welch v. Auseth, 
287 P. 899, 156 Wash. 662. 

W.Va.—Grim v. Moore, 3 S E 2d 448, 
121 W.Va. 299, applying Virginia 
law. 

Ordinarily faot question 

Cal.—Meighan v. Baker, 6 P.2d 1015, 
119 Cal.App. 582. 

Conn.—Slobodnjak v. Coyne, 165 A. 
681, 11G Conn. 645. 

Idaho —Carson v. Talbot, 129 P.2d 
901, 64 Idaho 198. 

Neb—Komma v Kreifels, 14 NW2d 
591, 144 Neb. 745—Johnk v. Scan¬ 
lon, 285 NW 488, 136 Neb. 187. 
Va.—Millard v. Cohen, 46 S E.2d 2 , 
187 Va. 44—Hill v. Bradley, 43 S.E. 
2d 29, 186 Va. 394—Masters v. Car- 
di, 42 S.E.2d 203. 186 Va. 261- 
Smith v. Turner, 16 S E.2d 370, 178 
Va. 172, 136 A.L.R. 1251. 

Same rule applies as in ordinary 
negligence cases, that If different 
minds might reasonably reac h differ¬ 
ent conclusions, question is for jury. 
—firanflaten v. Rohde, 283 N.W. 153. 
G '6 S D. 335. 

Automobile overturning 

Mont.—Blinn v. Hatton, 114 P.2d 618, 
112 Mont. 219. 

Va—Chappell v. White, 29 S.E.2d 
858, 182 Va. 625. 

Wash —Gough v. Smalley, 294 P. 
1007, 160 Wash. 193. 

Collision with parked car 

U.S.—Miller v. Erickson, C.C.A.Vt., 76 
F2d 598. 

Neb —Ilendren v. Hill, 267 N.W. 340, 
131 Neb. 163. 

Collision with telephone pole or tree 

Cal —Abbott v. Cavalli, 300 P. 67, 114 
Cal App. 379. 

Ga.—F.arbre v. Scott, 43 S.E.2d 7G0, 
75 Ga App. 524. 

Idaho—Curtis v. Curtis, 70 P.2d 369, 
58 Idaho 76. 

Mass—Cinl v. Romeo, 195 N.E. 732, 
290 Mass 532—Dzura v. Phillips, 
175 N E. 629, 275 Mass. 283—Hogan 
v. Reardon, 174 N.E. 264, 274 Mass. 
83—Kirby v. Keating, 171 N.E. 671, 
271 Mass. 390—Blood v. Adams, 169 
N.E. 412, 269 Mass 480. 

Mont.—Dohcny v. Coverdale, 68 P.2d 
142, 104 Mont. 534. 

Wash.—Pickering v. Stearns, 46 P.2d 
394, 182 Wash. 234. 

Collision with trafllo signal light 
Ga.—West v. Rosenberg, 160 S.E, 808, 
44 Ga.App. 211. 

Collision with vehicle approaching 
from opposite direction 

Mass—Campbell v. Costin, 199 N.E. 
736, 293 Mass. 225—Powers v. Com- 
erford, 186 N.E. 586, 283 Mass. 689 
—Schusterman v. Rosen, 188 N.E. 
414, 280 Mass. 582. 
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Wash.—Devereaux v. Blanchard, 96 
P.2d 82, 174 Wash. 673. 

Passing vehicle on ourve 
Cal.—Ohlson v. Frazier, 89 P.2d 429, 
2 Cal.App.2d 708. 

Failure to warn guest of latsnt de¬ 
fect 

Neb.— In re O’Byrne's Estate, 277 N. 
W. 74, 133 Neb. 750. 

Failure to inform driver of defeetive 
brakes 

Wash.—Trunk v. Wilkes, 297 P. 1091, 
162 Wash. 114. 

Keeping lookout 

(1) Generally. 

Ga.—Crandall v. Sammons, 7 €.E.2d 
575, 62 Ga App. 1. 

Mass.—Granger v Lovely, 19 N E 2d 
798, 302 Mass. 504—McGafflgan v. 
Kennedy, 18 N E 2d 344, 302 Mass 
12—Koufman v. Feinbcrg, 10 N.E. 
2d 91. 298 Mass 270. 

(2) Driving without eyeglasses 
habitually used.—Barbrc v. Scott, 43 
S E 2d 760, 75 Ga.App. 524. 

(3) Falling asleep or closing eyes. 
Idaho—Manion v. Waybrlght, 86 P. 

2d 181, 59 Idaho 643. 

Mass—Carvalho v. Oliveria, 25 N.E. 
2d 764, 305 Mass. 304—Blood v. 
Adams. 169 N.E. 412, 269 Mass. 4S0. 
Minn —Hardgrove v. Bade, 252 N.W. 
334, 190 Minn. 523. 

Or—Smith v Williams, 178 F.2d 710, 
180 Or. 626, 173 A.L R. 1220. 

Vt.—Steele v. Lackey, 177 A. 309, 107 
Vt. 192 

Va—Lipscomb v. O'Brien, 25 S.E.2d 
261, 181 Va. 471—Jones v. Pasco, 18 
SE.2d 258, 179 Va. 7, 138 ALR 
1385. 

Speed 

(1) Generally. 

Cal —Rees v. Chase, 38 P 2d 819, 3 
Cal.App.2d 127—Stoneburner v. 

Theodoratos, App., 30 P 2d 1001, 
reheard 31 P.2d 1042—Meighan v. 
Baker, 6 P.2d 1016, 119 Cal App 
582. 

Conn —Slobodnjak v. Coyne, 165 A. 
681, 116 Conn. 545. 

Ga—Barbro v. Scott, 43 S E 2d 760, 
75 Ga.App. 524—Jones v. Jones, 195 
S E. 311, 67 Ga App. 349—Floyd v 
Williams, 188 S.E. 467, 54 Ga.App. 
557. 

Mass —Connor v. Mason, 28 N.E 2d 
I 1004, 306 Mass 553. 

Mont —Westergard v. Peterson, 159 
P,2d 518, 117 Mont. 650—Nangle v. 
Northern Pac. Ry. Co., 32 P.2d 11, 
96 Mont. 512. 

Neh.—Landrum v. Roddy, 12 N.W.2d 
82, 143 Neb. 934, 149 A.L R. 1041— 
Larson v. Storm, 289 N.W. 792, 137 
Neb. 420—Sterns v. Hellerich, 2'64 
N.W. 677, 130 Neb. 251—Sheehy v. 
Abboud, 253 N.W. 683, 126 Neb. 
554—Swengil v. Martin, 252 N.W. 
207, 125 Neb. 745—Gilbert v. Bry¬ 
ant, 251 N.W. 823, 126 Neb. 731- 
Morris v. Erskine, 248 N.W. 96, 124 
Neb. 764. 
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N.D. —Jacobs v. Nelson, 268 N.W. 873, 
67 N.D. 27. 

Or.—Melcher v. Adams, 146 P.2d 364, 
174 Or. 75. 

Vt.—Hunter v. Preston, 166 A. 17, 
105 Vt. 327. 

Va.—Masters v. Card!, 42 S.E.2d 203, 
186 Va. 261—Worcester v. McClur- 
km, 5 S.E.2d 609, 174 Va. 221— 
Thornhill v. Thornhill, 2 S.E.2d 
318, 172 Va. 553. 

Wash—Meath v. Northern Pac. Ry. 
Co., 36 P.2d 533, 179 Wash. 177- 
Dye v. City of Seattle. 24 P.2d 67, 
173 Wash. 615—Zelinsky v. Howe, 
1 P.2d 294, 163 Wash. 277. 

(2) Fact that automobile was op¬ 
erated at from sixty to seventy miles 
an hour would have Important bear¬ 
ing in connection with other facts on 
question whether operator was guilty 
of willful, wanton, reckless, or gross¬ 
ly negligent conduct, but it could not 
be ruled as matter of law that that 
fact alone constituted such conduct 
of either kind or prima facie evi¬ 
dence of such conduct.—Kohutynskl 
v. Kohutynskl. 5 N.E.2d 345, 296 
Mass. 74. 

Under statute 

(1) Some statutes expressly pro¬ 
vide that question of gross negli¬ 
gence or wilful or wanton miscon¬ 
duct "shall In all cases be solely for 
the Jury "—Erlichstein v. Roney, 20 
So 2d 254, 155 Fla 333—Wharton v. 
Day, 10 So 2d 417, 151 Fla. 772— 
Winthrop v. Carinhas, 195 So. 399, 
142 Fla. 588. 

(2) Provision does not constitute 
unconstitutional attempt on part of 
legislature to exercise judicial power, 
since such provision does not prevent 
courts from passing on legal suffi¬ 
ciency of evidence, but is mere I v sur¬ 
plusage and adds nothing to power of 
jury that jury did not already pos¬ 
sess. — Cormier v. Williams, 4 So. 2 d 
525, 148 Fla. 201. 

(3) It Is within province of court 
to determine whether or not facts 
alleged, if proved, would constitute 
gross negligence—ICoger v. Holla- 
han, 198 So 685, 144 Fla. 779, 131 A. 
LR 886. 

(4) Evidence that automobile was 
driven on well-lighted bridge at 
speed of about thirty miles per hour, 
that driver was familiar with bridge, 
that lighted signs reading "slow” and 
"15 miles per hour" were visible, 
that lights of approaching automo¬ 
bile blinded driver, and that automo¬ 
bile collided with iron guard at end 
of safety island on which was burn¬ 
ing red light, did not as matter of 
law establish cither gross negligence 
or willful and wanton misconduct of 
driver, under automobile guest stat¬ 
ute requiring submission of such is¬ 
sues to jury.—Winthrop v. Carinhas, 
supra. 
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negligence, 1 ® an intentional wrong , 1 * 1 intoxication , 12 hide , 14 willfulness and wantonness, 1 ® willful mis- 
heedlessness or reckless disregard of the rights conduct, 1 ® and, likewise, according to decisions on 
of others, 1 ® reckless operation of the motor ve¬ 


la Neb.—McCown v. fichram, 2S9 
N.W. 890, 137 Xeb. 498 f applying 
Kansas law. 

11. Ind.—Coconower v. Stoddard, 
182 N.E. 466, 96 Ind.App. 287. 

IS. Cal.—Kroplln v. Huston, 179 P. 
2d 575, 79 Cal.App.2d 332—McMa¬ 
hon v. Schindler, 102 P.2d 378, 38 
Cal.App.2d 642—Erickson v. Vogt, 
80 P.2d 533, 27 Cal.App.2d 77. 

Or.—Willoughby v. Driscoll, 120 P. 
:2d 768, 168 Or. 187, affirmed 121 P. 
2d 917,168 Or. 187. 

13. Conn.—Gilmartln v. D. & N. 
Transp. Co., 193 A. 726, 123 Conn. 
127, 113 A.L.R. 1322—Riordan v. 
Oouin, 176 A. 686, 119 Conn. 235 
—Doody ▼. Rogers, 164 A. 641, 
116 Conn. 713—Upson v. General 
Baking Co., 166 A. 858, 113 Conn. 
787—Grasso v. Frattolillo, 149 A. 
838, 111 Conn. 209. 

Idaho.—-Hughes v. Hudelson, 169 P. 
2d 712, 67 Idaho 10—Manion v. 
Waybright. 86 P.2d 181, 69 Idaho 
643—Curtis v. Curtis, 70 P.2d 369, 
68 Idaho 76. 

Ind.—Pierce v. Clemens, 46 N.E 2d 
836, 113 Ind.App. 66—Kettner v. 
Jay, 26 N.E.2d 646, 107 Ind App. 
643—Jay v. Holman, 20 X.E 2d 656, 
106 Ind.App. 413—Blair v. May, 19 
X.E.2d 490, 106 Ind App. 599- 

Sheets v. Stalcup, 13 N.E 2d 346, 
105 Ind.App. 66—Hettmansperger 
v. Hettmansperger, 6 N.E.2d 685, 
103 Ind.App. 632—Kraning v. Tag¬ 
gart, 1 N.E.2d 689, 103 Ind.App 62 
—Hoeppner v. Saltzgaber, 200 N E 
458, 102 Ind.App. 458—Armstrong 
y. Binzer, 199 N.E. 863, 102 InI. 
App. 497—Coconower v. Stoddard, 
182 N.E. 466, 96 Ind.App. 287. 

X.Y.—Metcalf v. Reynolds, 275 N.Y. 
S. 303, 242 App.Div. 406, applying 
Connecticut law, reversed on other 
grounds 195 N.E. 681, 267 N.Y. 52, 
reargument denied 198 N.E. 372, 
268 N.Y. 495. 

N.C.—Harper y. Harper, 34 S.E.2d 
185, 225 N.C. 260, applying South 
Carolina law. 

(8.C.—Cummings v. Tweed, 10 S.E 2d 
322, 196 S.C. 173—Spurlin v. Col- 
provia Products Co., 194 S.E. 332, 
185 S.C. 449—Fulghum v. Bleakley, 
181 S.E. 30, 177 S.C. 286. 

Tex.—Kirkpatrick v. Neal, Civ.App., 
153 S.W.2d 519, error refused— 
Justlss y. Naquin, Civ.App., 137 S. 
W.2d 72, error dismissed, judg¬ 
ment correct—Napier y. Mooney- 
ham, Civ.App., 94 S.W.2d 564, er¬ 
ror dismissed—Munves v. Buckley, 
Clv.App., 70 S.W.2d 606, error dis¬ 
missed. 

W.Va.—White v. Hall. 188 S.E. 768, 
118 W.Va. 85, applying Indiana 
law. i 


Ordinarily fact question 

Conn.—Potz v. Williams, 155 A. 211, 
113 Conn. 278. 

Guest driving at owner’s request 

Ind.—Pierce v. Clemens, 46 N.E.2d 
836, 113 Ind.App 65. 

Failure to give signal In turning 

Conn.—Rose v. Heisler, 174 A. 66 , 
118 Conn. 632. 

Falling asleep 

N.C.—Harper v. Harper, 34 S.E.2d 
185, 225 N.C. 260. 

Speed 

Conn.—Williams v. Smith, 181 A. 622, 
120 Conn. 521—Riordan v. Gou-n, 
175 A. 686 , 119 Conn 235—Lionetti 
v. Coppola, 161 A. 797, 115 Conn. 
499. 

Ind.—Armstrong v. Binzer, 199 N.E 
863, 102 Ind App 497. 

S.C.—Peak v. Fripp. 11 S.E 2d 383, 
195 S.C. 324—Cummings v. Tweed, 
10 S.E.2d 322, 195 S.C 173. 

14. Iowa.—Skalla v. Daoges, 1*5 N. 
W.2d 638, 234 Iowa 1260—Maland 
v. Tesdall, 5 N.W.2d 327, 232 Iowa 
959—Fraser v. Branmgan, 293 N. 
W. 50, 228 Iowa 572—Allbaugh v. 
Ashby, 284 N.W. 816, 226 Iowa 574 
—Reed v. Pape, 284 N.W. 106, 226 
Iowa 170—Claussen v. Johnson’s 
Estate, 278 N.W. 297, 224 Iowa 990 
—ropham v. Case, 271 N.W. 226, 
■223 Iowa 52—Wright v. Mahaffa, 
270 N.W. 402, 222 Iowa 872—Sies- 
Hcger v. Puth, 248 N.W. 352, 216 
Iowa 916—Johnson v. McVicker, 
247 N.W 488, 216 Iowa 654—White 
v. McVicker, 246 N.W. 386, 216 
Iowa 90—Siesseger v. Puth, 239 
N.W. 46. 213 Iowa 164—Cerny v. 
Secor. 234 N.W. 193, 211 Iowa 1232. 
Minn—Brandsoy v. Bromeland, 225 
N.W. 162, 177 Minn. 298, applying 
Iowa law 

Mo —Hall v. Wilkerson, App., 84 S* 
W.2d 1063, applying Iowa law. 

Neb.—Bailey v. Bryant, 257 N.W. 
241, 127 Neb. 843, applying Iowa 
law. 

Whether evideuoe presents jury 
question depends on conclusions to 
be drawn from all facts and sur¬ 
roundings shown in record —Claus¬ 
sen v. Johnson’s Estate, 278 N.W. 
297, 224 Iowa 990 
Control and speed 

(1) Generally.—Skalla v. Daeges, 
15 N.W.2d 638, 234 Iowa 1260—Cro¬ 
well v. Demo, 1 N.W.2d 93, 231 Iowa 
228—McKlveen v. Townley, 299 N. 
W. 25, 230 Iowa 688 —Fraser v. Bran- 
nigan, 293 N.W. 50, 228 Iowa 572— 
Mescher v. Brogan, 272 N.W. 645, 
223 Iowa 673—White v. McVicker, 
259 N.W. 465, 219 Iowa 834—White 
Y. Center, 254 N.W. 90, 218 Iowa 
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1027—Siesseger v. Puth, 248 N.W. 
352, 216 Iowa 916. 

(2) Whether guest's injuries from 
driving into ditch to avoid colli¬ 
sion were caused by host’s failure 
to have automobile under such con¬ 
trol that it could be Btoppod within 
assured clear distance ahead was for 
jury.—Schuster v. Gillisple, 251 N. 
W. 735, 217 Iowa 386. 

(3) Speed, coupled with limited 
vjsibility, congested traffic, or slip¬ 
pery road surface, may be sufficient 
to warrant submission of question 
to jury.—Mescher v. Brogan, supra. 
Defective brakes 

Driving automobile with defective 
brakes is not recklessness as matter 
of law.—Fleming v. Thornton, 251 N. 
W. 158, 217 Iowa 183. 

Keeping lookout 

Iowa.—White v. Center, 254 N.W. 90, 

218 Iowa 1027. 

Wrong side of road 

Iowa.—McKlveen v. Townley, 299 N. 
W. 25, 230 Iowa 688. 

15. U.S.—Willingham v. Panick, C. 
C.A.Okl., 161 F.2d 614— RobmB v. 
Pitcairn, C.C.A Ill., 124 F.2d 734. 

Ala—Dean v. Adams, 30 So 2d 903, 
249 Ala. 319—Birmingham Ice & 
Cold Storage Co. v McFarlmg, 200 
So. 110, 240 Ala. 479. 

Mass.—Baines v. Collins, 38 N.E.2d 
626, 310 Mass. 523, 138 AI,R. 1123. 
N.J.—Iaconio v D’Angelo, 142 A. 46, 
104 N.J.Law '606, 68 A L.R. 614. 
N.C.—Nettles v. Rea, 166 S.E. 159, 
200 N.C. 44. 

42 C.J. p 1256 note 75. 

Speed 

Ala.—Couch v. Hutcherson, 8 So 2d 
580, 243 Ala. 47, 141 A.L.R 697 
—Dickson v. Dinsmore, 122 So 437, 

219 Ala. 353 

Ill.—Chase v. Tomlin, 33 N.E 2d 754, 
309 Ill.App. 648. 

16. Cal.—De Loss v. Lewis, 177 P. 
2d 589, 78 Cal App.2d 223—Hast¬ 
ings v. Serleto, 143 P.2d 966, 61 
Cal App.2d 672—Collins v. Nelson, 
61 P.2d 479, 16 Cal App.2d 635— 
Frank v. Myers. 60 P.2d 144, 16 
Cal.App.2d 16—Medberry v. Olco- 
vich, 59 P.2d 551, 15 Cal.App.2d 
263, hearing denied 60 P.2d 281, 15 
Cal.App.2d 263—Walker v. Bacon, 
23 P.2d 520, 132 Cal.App. 625. 

Xf there was any evidence, togeth¬ 
er with Inferences reasonably drawn 
therefrom, which would support find¬ 
ing that host was guilty of willful 
misconduct, motions for nonsuit or 
directed verdict were properly de¬ 
nied.—Francesconl v. Belluominl, 83 
P.2d 298, 28 Cal.App.2d 701. 
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question, willful and wanton misconduct, 17 will¬ 
ful and wanton disregard of the rights of others, 1 8 
and negligence consisting of a willful and wan¬ 
ton disregard of the rights of others. 19 The cred¬ 
ibility of the witnesses and the weight of the evi¬ 


dence are for the jury, or the trial court in ac¬ 
tions tried without a jury. 20 

On conflicting evidence, incidental questions of 
fact are also for the jury, 21 as, for example, the 


Falling asleep 

Evidence that motorist after hav¬ 
ing once temporarily dozed off con¬ 
tinued to drive and thereby took risk 
of falling asleep again presented 
question for jury as to whether mo¬ 
torist was guilty of willful miscon¬ 
duct, so as to authorize guest to re¬ 
cover for injuries sustained in col¬ 
lision with parked automobile—Pen- 
nix v. Winton, 143 P.2d 940, 61 Cal 
App.2d 761, hearing denied 146 P.2d 
561, 61 Cal.App.2d 761. 

Motion for directed verdict 

In v ler to defeat defendant's mo¬ 
tion for directed verdict, guest is re¬ 
quired merely to offer competent evi¬ 
dence of such substantial nature that 
it might reasonably be inferred 
therefrom that driver was guilty of 
willful misconduct—Collins v Nel¬ 
son, 61 P.2d 479, 16 Cal App 2d 535— 
Giminez v. Rlssen. 55 P 2d 292, mod¬ 
ified on other grounds 56 P.2d 299, 
12 Cal App.2d 152. 

At railroad crossing 
Cal.—Hoffart v. 'Southern Pac Co., 
92 P 2d 436, 33 Cal.App 2d 591. 
Speed 

Cal.—Allen v. Robinson, App, 193 P. 
2d 498—Van Fleet v Heyler, 125 
P.2d 586, 51 Cal App 2d 719— 

Marchi v. Viroue, 108 i* :’d 469, 42 
Cal.App 2d 124—Francesionl v. 

Belluomini, 83 P.2d 298, 28 (\il App. 
2d 701—Wright v. Sellers, 78 P.2d 
209, 25 Cal App 2d 603—Rhoads v. 
Studley, '59 P 2d 1082, 15 Cal App. 
2d 726—Giminez v. Rissen, 55 P 2d 
292, 12 Cal.App 2d 152, modified on 
other grounds -56 P.2d 299, 12 Cal. 
App 2d 152—Gieselman v. Uhlman, 
45 P.2d 819, 7 Cal App 2d 409—Nor¬ 
ton v. Puter, 32 P.2d 172, 138 Cal. 
App. 253. 

X7. U.S.—Storck v. Northwestern 
Nat. Casualty Co., C.C.A.Wis., 116 
F 2d 889, applying Illinois law. 

Ill. —Winson v. Fischer, 77 N.E.2d 
48, 333 Ill.App. '222—Busch v. Oli- 
phant, 75 N.E.2d 387, 332 Ill.App. 
426—Harper v. Malandrone, 48 N. 
E.2d 789, 319 Ill.App. 247, apply¬ 
ing Ohio law—Hanlon v. Lindberg, 
48 N.E 2d 735, 319 Ill App. 1—IIo- 
himer v. Fricke, 46 N.E.2d 169, 317 
Ill.App. 372—Trust Co. of Chicago 
v. Ancateau, 46 N.E.2d 125, 317 111. 
App. 186—Lawson v. Fisk, 45 N.E. 
2d 707. 316 Ill.App. 591—Hepler v. 
Morris. 41 N.E.2d 345, 314 Ill.App. 
376—Dossett v. Anderson, 41 N.E. 
2d 318, 814 Ill.App. 376—McMahon 
v. Duncan, 41 N.E.2d 301, 814 Ill. 
App. 285—Ives v. Otis, 32 N.E.2d 
859, 808 Ill.App. <675—Rohrer v.l 


Denton, 28 N.E.2d 572, 30*6 Ill.App. 
317—Holdoway v. Choisser, 27 N. 
E.2d 228, 305 Ill.App. 20—Harned 
v. Tippett, 23 N.E 2d 931, 302 Ill. 
App. 258—Kijowski v. Times Pub. 
Corpoiation, 18 N.E.2d 754, 298 Ill. 
App. 236, affirmed 23 N.E 2d 703, 
372 Ill. 311—Foley v. Mitty, 15 N. 
E.2d 91*5, 296 Ill.App. 636—Burke 
v. Molloy, 14 N E '2d 279, 294 Ill. 
App. 442—Rembke v. Bieser, 6 N. 
E.2d 900, 289 Ill App. 136—Murphy 
v. King, 1 N.E 2d 268, 284 Ill.App. 
74—Foale v. Linsky, 279 Ill.App. 
' 68 . 

Iowa.—Greiner v. Hicks, 300 N.W. 
727, 231 Iowa 141, applying Illi¬ 
nois law. 

Mo —Hargis v. Denny, App., 117 S. 
W 2d 368, applying Illinois law— 
McCarty v Bishop, 102 S W.2d 126, 
231 Mo App. 604, applying Illinois 
law. 

Mich—Rogers v. Merritt, 12 NW.2d 
422, 307 Mich 459—Greimel v. 

Fischer, 8 N.W.2d 906, 305 Mich. 
45—Rattner v. Lieber, 293 N.W. 
712, 294 Mich. 447—Malicotc v. Do 
Bondt, 275 N.W. 664, 281 Mich 650 
—Lucas v. Lindner, 269 N W. 611, 
276 Mich 704—Schneider v. Drap¬ 
er, 267 N.W. 831, 276 Mich. 259— 
McLone v. Bean, 248 N.W. 666 , 263 
Mich 113. 

Ohio.—Tighe v. Diamond, 80 N E 2d 
122, 149 Ohio St. 520—Kennard v. 
Palmer, 53 N.E 2d 908, 143 Ohio St 
1—Jenkins v. Sharp, 42 N E.2d 755, 
140 Ohio St. 80—Akers v. iStirn, 25 
N.E.2d 286, 136 Ohio St. 245—An¬ 
gel v. Constable, App., 57 N E 2d 
86 —Major v. Liggett, 50 N E.2d 
795, 72 Ohio App 71—Kirk v. Bir- 
kenbach, App.. 32 N.E.2d 76—Her- 
rell v. Hickok, 197 N E. 241, 49 
Ohio App. 847, applying Michigan 
law. 

18. Ark.—McAllister v. Calhoun, 206 
S W.2d 40, 212 Ark. 17. 

Okl —Barall Food Stores v. Bennett, 
153 P.2d 106, 194 Okl. 508. 
Ordinarily fact question 
Ark—McAllister v. Calhoun, 205 S. 
W.2d 40, 212 Ark. 17. 

19. Colo—Edelen v. Simpson, 144 P. 
2d 986, 112 Colo. 1—Dwinellc v. 
Union Pac. R. Co., 92 P.2d 741, 104 
Colo. 545—Millington v. Hiedloff, 
45 P.2d 937, 96 Colo. 581. 

20. Cal.—Candini v. Hiatt, 50 P.2d 
843, 9 Cal App.2d 679. 

Colo.—United Broth, of Carpenters 
and Joiners of America, Local Un¬ 
ion No. 65, v. Salter, 167 P.2d 954, 
114 Colo. 613. 


Conn.—Kalamian v. Kalamian, 139 A. 
635, 107 Conn. 86. 

Mass.—Haines v. Chereskie, 16 N.E. 
2d '680, 301 Mass. 112 

Mich.—Murner v. Thorpe, 279 N.W. 
849, 284 Mich. 331. 

Minn.—Grengs v. Erickson, 29 N.W. 
2d 881, 225 Minn. 153. 

Neb.—McCown v. Schram, 298 N.W. 
*681, 139 Neb. 738. 

N.H.—Davison v. Davison, 29 A. 2d 
131, 92 N.H. 245—Kelly v. Simou- 
tis, 4 A.2d 8'68, 90 N.H. 87. 

S.D.—Russell v. Crow, 245 N.W. 249, 
60 S.D. 230. 

Tex.—Munves v. Buckley. Clv.App., 
70 S.W 2d 605, error dismissed. 

Va—Thornhill v. Thornhtll, 2 S.E. 
2d 318, 172 Va. 653. 

21. Cal —Humphreys v. San Fran¬ 
cisco Area Council, Boy Scouts of 
America, 139 P 2d 941, 22 Cal.2d 
436—Angelo v. Esau, 93 P 2d 205, 
34 Cal App.2d 130. 

Conn —Rree v. Lamb, 178 A. 919, 120 
Conn 1. 

Iowa—Futter v. Hout, 281 NW. 286, 
225 Iowa 723—Cerny v. Secor, 234 
N.W. 193, 211 Iowa 1232. 

Ky.—Ice Delivery Co. v. Thomas, 160 
S.W.2d 605, 290 Ky. 230—Schilling 
v. Heringer. 67 SW.2d 979, 252 Ky. 
624. 

Mich.—Wolfe v. Marks, 269 N.W. 
125, 277 Mich. 154. 

Mo—Tabler v. Terry, 85 SW.2d 471, 
337 Mo 154—Mundingcr v. Sewell, 
App., 40 S W 2d 530. 

N J.—Linzmaycr v. Phair, 166 A. 918, 
9 N.J Misc. 1154—Kruus v. Fish¬ 
er, 156 A. 315, 9 NJMisc. 1063. 

N.Y.—Hartstein v. U S. Trucking 
Corporation, 23 N.T.iS.2d 251, 260 
App.Div. 643, reargument denied 
•25 N.Y.S 2d 398. 260 App.Div. 1006, 
and 25 N.Y S.2d 400, 260 App.Div. 
1006. 

Okl —Sears, Roebuck & Co. v. Rob¬ 
inson, 80 P.2d 938, 183 Okl. 253. 

Pa—Hollup v. United News Co., 17-8 
A <61, 115 Pa Super. 585. 

Vt—'Campbell v. Campbell, 162 A. 
379, 104 Vt. 468, 85 A.L.R. 626 

Wash—Potter v. Juarez, 66 P.2d 290, 
189 Wash. 476. 

Wis—Jensen v. Jensen, 279 N.W. 
628, 228 Wis. 77. 

Existence of common or joint en¬ 
terprise as question of law or fact 
see the C.J.S. title Negligence I 
261, also 45 C.J. p 1314 notes 85— 
88 . 

X>aw of another state 

Jury could find under evidence 

that laws of another state govern¬ 
ing the action permitted recovery for 
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place of the accident, whether at or between in¬ 
tersections , 22 who was driving the motor vehicle , 23 
the party having the right of way , 24 which of 
two cars was actually driven against the other , 25 
whether defendant observed the law of the road , 26 
the speed of defendant's automobile , 27 the rela¬ 
tive speed of two cars , 28 whether plaintiff had 
protested defendant's rate of speed , 29 whether de¬ 
fendant knew that the injured person was riding 
on the running board , 30 whether defendant’s car 
or the car with which it collided was on the wrong 


side of the road , 81 whether it was dark at the 
time of the accident , 32 whether defendant was 
driving without lights , 83 and whether defendant 
was blinded by the lights of an approaching car . 84 

In addition, on such evidence it is for the jury, or 
trial court, to determine the status of the occupant 
of the motor vehicle , 35 such as a guest , 36 invitee , 37 
or trespasser , 38 whether defendant was conscious 
of the peril in which a trespasser was placed a 
sufficient time before the accident to have pre- 


automobile driver's simple negligence 
toward invitee.—Askowith v. Mas- 
sell, 166 N.E. 876. 260 Mass. 202. 

89 . Wash.—Singer v. Martin. 164 
P. 1105, 96 Wash. 231. 

83. TJ.S.—De Soto Motor Corpora¬ 
tion v. Vann, C.C.A N.M., 66 F.2d 
763. 

84 . Cal —Johnson v. Johnson, 31 P. 
2d 237, 137 Cal.App. 701. 

85 . Tenn.—Chickasaw Wood Prod¬ 
ucts Co. v. Lane. 125 S.W.2d 164. 
22 Tenn.App 506. 

Wash.—Singer v. Martin. 1-64 P. 1105, 
96 Wash. 231. 

80 . Mass.—Gallagher v. Wheeler, 
198 ^.E. 891. 292 Mass. 547. 

87. R.I.—Parenteau v. Parenteau. 
153 A. 872, 51 It.I. 263. 

Whether defendant exceeded speed 
limit was for jury. 

Colo.—Carlson v. Mlllisaek, 261 P. 
657, 82 Colo. 491. 

Wis.—Demochitz v. Wells, 253 N.W. 
790. 214 Wis. 599. 

88 . Wash—Singer v. Martin, 164 P. 
1105, 96 Wash. 231. 

88 . Tenn.—Croson ▼. Marsh, 12 
Tenn.App. 33. 

30 . Mass.—'Sheehan v. Goriansky, 66 
N.E.2d 883, 317 Mass. 10. 

31. Cal.—Offerdahl v. Motor Transit 
Co., 252 P. 773, 8 Cal.App. 667. 

38 . Mass—Lyons v. Todina, 29 N.E. 
2d 6. 306 Mass. 592. 

33. Mass.—Lyons v. Todina, supra. 

34 . Idaho.—McCoy v. Krengcl, 17 P. 
2d 647, 62 Idaho 626. 

35 . Cal.—Humphreys v. San Fran¬ 
cisco Area Council, Boy Scouts of 
America, 139 P.2d 941, 22 Cal 2d 
436—Darling v. Dreamland Bed¬ 
ding & Upholstering Co., 112 P.2d 
888, 44 Cal.App.2d 253. 

Mass.—Foley v. McDonald, 185 N.E. 
926. 283 Mass. 96. 

N.C.—Dark v. Johnson, 36 S.E 2d 
237, 225 N.C. 651. 

Ordinarily foot question 
Tenn.—Richards v. Parks, 98 S.W. 
2d 639, 19 Tenn.App. 615. 

36. Ala.—Baker v. Elebash, 124 So. 
789, 220 Ala. 19,8. 


Cal.—Carey v. City of Oakland, 112 
P.2d 714. 44 Cal App 2d 503. 

Conn—Bree v. Lamb, 178 A. 919, 
120 Conn. 1—Szabndos v. Chatlos, 
177 A. 719, 119 Conn 537—Pows- 
ner, 175 A. 470, 119 Conn. 188, 95 
A.LR. 1177—Russell v. rarlce, 163 
A. 404, 115 Conn 68 7. 

Ill.—Lasley v. Crawlord, 228 Ill.App 
590. 

Iowa—Doherty v Edwards, 290 N. 
W. 672. 227 Iowa 1264—Porter v 
Decker, 270 N.W. 897, 222 Iowa 
1109—Knutson v. Lurie, 251 N.W. 
147, 217 Iowa 192 

Mass—Streeter v. Locke, 4 N E 2d 
297, 295 Mass. '533—Chooljian v. 
Nahigian, 173 N.E. 511, 273 Mass. 
896. 

Mich—Anderson v. Conterio, 5 NW. 
2d 572, 303 Mich. 75—Shp-ikow v 
Brown, 2 N.W.2d 812, 300 Mich. 
678. 

Neb —Van Auker v. Steckley’s Hy¬ 
brid Seed Corn Co., 8 N.W 2d 451, 
143 Neb 24—Svitak v. Sun Indem¬ 
nity Co, 285 NW. 604, 136 Neb. 
303—Toliver v. Rostin, 232 N.W. 
616, 120 Neb. 363. 

N.C—Dark v. Johnson, 36 S.E.2d 237, 
225 N C 651—Harper v. Harper, 34 
•S.E 2d 3 85, 225 N C 260. 

Or—Luebke v. Hawthorne, 192 P.2d 
990—Smith v. Pacific Truck Ex¬ 
press, 100 P.2d 474, 164 Or. 318— 
Albrecht v. Safeway Stores, 80 P. 
2d 62, 159 Or. 331. 

S.D.—McMahon v. De Kraay, 16 N. 

W.2d 308, 70 S.D. 180. 

Wash.—Keisel v. Bredick, 74 P.2d 
473, 192 Wash. 665. 

Business invitee or guest 

Mass—Epstein v. Simco Trading Co., 
8 N.E.2d 767, 297 Mass. 282. 

Passenger for hire or guost 

Ala—lilalr v. Greene, 22 So.2d 834, 
247 Ala. 104. 

Cal —Haney v. Takakura, 37 P.2d 
170, 2 Cal.App 2d 1, amended on 
other grounds 38 P.2d 160, 2 Cal. 
App 2d 1. 

Ill.—Leonard v. Stone, 45 N.E.2d 
620, 381 Ill. 343. 

N.C.—Clodfelter v. Wells, 195 S.E. 
11. 212 N.C. 823. 

Ohio.-^May v. Szwed, 89 N.E.2d 630, 
68 Ohio App. 459. 
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vt.—Shappy v. McGarry, 174 A. 866, 
106 Vt. 466. 

Servant or guest 

Conn —Kruy v. Smith, 144 A. 804, 
108 Conn 628. 

Iowa.—Knutson v. Lurie, 251 N.W. 
147, 217 Iowa 192. 

Kan.—Hartman v. Orcutt, 33 P.2d 
133, 139 Kan. 785. 

37, Mo.—Nolan v. Joplin Transfer & 
Storage Co., App., 203 S.W.2d 740 

N.J.—Cowan v. Kamlnow, 26 A.2d 
258, 128 N.J.Law 398—Tarburton v. 
Hagemann, 187 A. 749, 117 N J Law 
294—Vande Polder v. Van Beveren, 
162 A. 64-6, 109 N.J.Law 624—De- 
vine v. Heinrich, 162 A. 523, 109 N. 
J.Law 378—Cafaro v. Cafaro, 184 
A. 779. 14 N.JMisc. 331, reversed 
on other grounds 191 A. 472, 118 
N.J.Law 133. 

Business invitee 

Pa.—Gillen v. Perlow, 69 A.2d 153, 
359 Pa. 341. 
licensee or Invitee 
N.J—Rottinger v. Friedhof, 56 A.2d 
671, 136 N.J.Law 422, affirmed 62 
A.2d 683—Hudson v. Gas Consum¬ 
ers’ Ass’n, 8 A 2d 337, 123 N.J.Law 
252—Augustine v. Haas, 1 A.2d 
387, 121 N.J.Law 58—Myers v. 

Sauer, 187 A. 135, 117 N.J.Law 144 
—Yanowltz v. Pinkham, 168 A. 
770, 111 N.J.Law 448—Timannus v. 
De Witt, 160 A. 490, 109 N.J.Law 
168—Poryk v. Perth Amboy Bot¬ 
tling Co., 139 A. 419, 104 N.J.Law 
87—Gruda v. Karbowski, 139 A. 
893. 6 N.J Misc. 49. 

N.Y.—Traub v. Blum, 81 N.Y.S.2d 
736, 263 App.Div. 92. 

Or.—Rice v. City of Portland, 17 P. 
2d 562, 141 Or. 205. 

Whether defendant's act in slow¬ 
ing down constituted invitation for 
person to board motor vehicle was 
for Jury.—Hernandez v. Murphy, 116 
P.2d 565, 46 Cal.App.2d 201. 

38. Ill.—Brown v. Murray, 30 N.E. 
2d 83, 313 Ill.App. 144. 

Znvltee or treepasser 
Ky.—Meriweather's Adm’x v. Pick¬ 
ering, 116 S.W.2d 670, 278 Ky. 367. 
Pa.—Eisenhower v. Hall's Motor 
Transit Co.. 40 A.2d 458. 351 Pa. 
200—McFadden v. Pennzoil Co., 9 
A.2d 412, 336 Pa. 301. 
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vented the injury , 89 whether a person was being 
carried in the motor vehicle against his wishes , 40 
whether either defendant or his guest or both of 
them were intoxicated at the time of the accident , 41 
whether the guest knew of defendant's intoxica¬ 
tion , 42 and whether defendant went to sleep be¬ 
cause he was intoxicated . 48 


The evidence must be legally sufficient to re¬ 
quire or warrant submission to the jury, and in 
various cases the evidence has been held insuffi¬ 
cient to justify submission to the jury the ques¬ 
tion of defendant's negligence , 44 gross negligence 
or gross and wanton negligence , 46 of intentional in- 


39 . U.S.—Willingham v. Panick, C. | 
C AOkl., 161 F.2d 614. 

40. Ga.—Blanchard v. Ogletree, 152 
S.E. 116, 41 Ga.App. 4. 

41 . Ga.—Powell v. Berry, 89 S.E. 
753. 145 Ga. 696. L.R.A.1917A 306. 

Ky—Sutherland v. Davis, 151 S W. 
2d 1021, 286 Ky. 743—Mahin’s 

Adm’r v. McClellan. 131 S.W.2d 
478. 279 Ky. 59-5. 

Tex.—Scott v. Gardner, 156 S.W.2d 
513, 137 Tex. 628, 141 ALE. 60. 

42. Cal —Kroplin v. Huston, 179 P. 
2d 575, 79 Cal.App 2d 332 

Ky—Sutherland v. Davis, 3 51 S.W. 
2d 1021, 286 Ky 743—Mahin’s 

Adm’r v. McClellan, 131 SW.2d 
478, 279 Ky. 595. 

43. Or.—Willoughby v. Driscoll, 120 
r.2d 768, 168 Or. 187, afllrmed 121 
P.2d 917, 166 Or. 187. 

44. U.S.—Cherry Lake Farms v. 

Taylor, CC.A.Fla, 98 F.2d 571— 
Liggett & Myers Tobacco Co v. 
De Parcq, C.C.A.Mlnn, 66 F2d 

678. 

Cal.—Curry v. Williams, 293 P -623. 
109 CalApp. 649—Keller v. Cush¬ 
man, 285 P. 399, 104 Cal.App. 186. 
Conn—Sigel v. Gordon, 167 A. 719, 
117 Conn. 271—Silver v. Silver. 143 
A. 240, 108 Conn. 371, 65 AL.R. 
943, affirmed 50 S Ct. 67, 280 U. 
S 117, 74 Li.Ed. 221, 65 A.L.R. 939. 
Ind.—Frymier v. Butler, 39 N.E 2d 
809, 110 Ind.App. 531. 

Kan.—Marts v. Wilt, 63 P.2d 869, 
143 Kan. 235. 

Ky.—Spivey’s Adm’r v. Haokworth, 
200 S W.2d 131, 304 Ky. 141. 

Md—Minch v. Hilkowitz, 161 A. 164, 
162 Md. 649. 

Minn —Landru v. Stensrud, 17 N.W. 
2d 322, 219 Minn. 227—Cosgrove v. 
McGonagle, 264 N.W. 134, 196 

Minn. 6—Peterson v. Fulton, 256 
N.W. 901, 192 Minn. 360—Johnson 
v. Bosch, 227 N.W. 181, 178 Minn. 
363. 

Mont.—Hornbeck v. Richards, 257 P. 
1025, 80 Mont. 27. 

N.H —Loughlin v. Johnson, 195 A. 
685, 89 N.H. 191. 

N.J.—Rottinger v. Friedhof, 64 A. 
2d 571, 136 N.J.Law 422, affirmed 
62 A.2d 683—Glicken v. Bergman, 
187 A. 535, 117 N.J.Law 306—Ham¬ 
mond v. Wacker, 154 A. 736, 107 N. 
J.Law 438—Shutz v. May, 177 A. 
95. 13 N.J.Mlsc. 186. 

N.Y.—Martin v. Donahue, 46 N.E.2d 
846. 289 N.Y. 722—Lahr ▼. Tirrill, 
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8 N.E.2d 298, 274 N.Y. 112, rear¬ 
gument denied 10 N E 2d 575, 274 
NY. 611—Thies v. Reich Bros., 286 
N.Y S. 943, 247 App Div. 900, af¬ 
firmed Thies v. Reich Bros. Long 
Island Motor Freight, 7 N.E.2d 688, 
273 N.Y. 552. 

N.C.—Whitehurst v. Williams, 11 S. 
E.2d 139, 218 N.C. 390—Clodfeltcr 
v. Wells, 195 S.E 11, 212 NC 823 
—Casey v Bellamy, 175 SE 718, 
207 NC 850—Cory v. Cory, 170 S 
E. 629, 205 NC. 205—Tuttle v. 
Bell, 165 SE. 333, 203 NC. 154. 
Okl —Mathers v. Younger, 58 P.2d 
857, 177 Okl. 294. 

Pa—Lithgow v. Lithgow, 5 A.2d 573, 
334 Pa 262. 

SD—Miller v. Stevens, 256 N W. 
152, 63 SD. 10 

Tenn.—Roddy Mfg Co v. Dixon, 105 
S.W 2d 513, 21 Tcnn.App 81. 

Vt.—Johnson v. Burke, 183 A. 495, 
108 Vt. 164. 

Va.—Sutton v. Bland, 184 S.E. 231, 
166 Va 132. 

Wash—Cartwright v. Boyce, 8 P.2d 
9C8, 167 Wash. 175—Nouguler v. 
Morgan, 250 P. 954, 141 Wash. 144. 
Proof of accident and injury is 
not sufficient to warrant submission. 
—Lithgow v. Lithgow, 5 A.2d 673, 
334 Pa. 262. 

Control 

Loss of control of automobile by 
driver is not, under all circumstanc¬ 
es, sufficient evidenoe of negligence 
to take case to jury—Springs v. 
Doll, 148 SE. 251, 197 N.C. 240. 
Sudden illness 

Evidence that automobile guest 
was injured in accident resulting 
from driver’s sudden illness and 
fainting was insufficient to take to 
jury issue of driver’s negligence — 
Cohen v. Petty, 65 F.2d 820, 62 App. 
D.C. 187, followed in 65 F.2d 822, 62 
App.D.C. 189. 

Person riding In trailer 

N.C.—Hill v. Winslow, 8 S.E.2d 249, 
217 N.C. 794. 

45. Cal.—Cobb v. Lawrence, 129 P. 
2d 462, 54 Cal.App.2d 630, apply¬ 
ing Florida law—Simpson v. Stein- 
hoff, 21 P.2d 960, 131 Cal App. 660 
Kan.—Schwartzman, 188 P.2d 971, 
164 Kan. 241—Vogrin v. Bigger, 
154 P.2d 111, 159 Kan. 271—An¬ 
derson v. Anderson, 50 P.2d 995. 
142 Kan. 463. 

Mass.—Streeter v. Locke, 4 N.E.2d 
297, 295 Mass. 633—Caverno v. 
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Houghton, 1 N.E.2d 4, 294 Mass. 
110—Roiko v. Aijala, 199 NE. 484, 
293 Maas. 149—Lefebvrc v. Howell, 
192 N.E. 491, 288 Mass. 253—Per¬ 
kins v. Gardner, 191 N E. 350, 287 
Mass. 114—Bertera v. Cuneo, 173 
N.E. 427. 273 Mass. 181—Bortelli 
v. Tronconi, 162 N.E. 307, 264 

Mass. 23*5. 

Mich.—Butine v. Stevens, 29 N.W.2d 
325, 319 Mich. 176—Rowe v. Van- 
der Kolk, 270 N.W. 788, 278 Mich. 
564—Boos v. Sauer, 253 NW 278, 
266 Mich 230—Findlay v. Davis, 
248 NW 588, 263 Mich. 179—Mater 
v. Becraft, 246 N.W. 191, 261 Mich. 
477. 

Minn—Thorsness v. Woltman, 269 
NW. 637, 198 Minn. 270. applying 
South Dakota law 

Mo—iStevers v. Walker, 125 S.W.2d 
920, 233 Mo.App. 636, applying 

Kansas law. 

Mont —Cowden v. Crippen, 63 P.2d 
98, 101 Mont 187 

Neb—Gohlinphorst v. Ruess, 20 N. 
W 2d 381, 146 Neb. 470—James v. 
Krebek, 7 N W 2d 637, 142 Neb. 757 
—Mierendorf v. Saalfeld, 295 N.W. 
901, 138 Neb 876—Clarke v. 

Weatherly, 270 N.W. 316, 131 Neb. 
816—Woodworth v. Johnston, 267 
NW. 243, 131 Neb. 113—Belik v. 
Warsocki, 253 N.W. 689, 12-6 Neb. 
560. 

N.H —Lee v. Chamberlain, 148 A. 
466. 84 NH. 182. 

N.C —Far four v. Fahad, 199 SE 521, 
214 N.C 281, applying Virginia law 
—Wright v. Pettus, 184 S E. 494, 

209 N.C. 732, applying Virgin.a 
law. 

Or.—Navarra v. Jones, 169 P.2d 684, 
178 Or. 863. 

S.D— Granflaten v. Rohde, 283 N.W. 
153, 66 SD 335. 

Tex—Mitchell v. Gooch, Civ.App., 

210 S.W.2d 834—Thomas v. South¬ 
ern Lumber Co., Civ.App., 181 S. 
W 2d 111—Linn v. Nored, Civ.App., 
133 S W.2d 234, error dismissed, 
judgment correct. 

Vt.—Kelley v. Anthony, 8 A.2d 641, 
110 Vt. 490—Garvey v. Michaud, 
184 A. 712, 108 Vt. 226—Anderson 
v. Olson, 169 A. 781, 106 Vt. 70— 
Franzoni v. Ravenna, 163 A. 564, 
105 Vt. 64. 

Va—Woodrum v. Holland, 40 S.E. 
2d 169, 185 Va, 690—Daub v. 

Weaver, 178 S.E. 794, 1-64 Va 96 
Wash—Connolly v. Derby, 9 P.2d 93, 
167 Wash. 286—MacDonald v. Bal- 
lettl, 4 P.2d 506. 164 Wash. 695— 
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jury, 4 ® heedlessness or reckless disregard of the 
rights of others , 47 reckless operation of the motor 
vehicle , 48 willfulness or wantonness , 49 willful mis¬ 
conduct , 68 willful and wanton misconduct , 51 and 
negligence consisting of a willful and wanton dis¬ 


regard for the rights of others. 5 * 

Where the evidence is uncontradicted and hut 
one inference reasonably may be drawn therefrom, 
it is a question of law for the court as to defend- 


Blood v. Austin. 270 P. 1S3. 149 
Wash. 41. 

Proof of ordinary negligenoe la in¬ 
sufficient. 

U.S.—Turner v. Buchanan. C.C.A. 
Mich., 94 F.2d 723. 

Neb.—Johnk v. Scanlon, 285 N.W. 
488, 136 Neb. 187. 

Or.—Callander v. Brown, 178 P.2d 
922, 181 Or. 279—Rauch v. Steck- 
lein, 20 P.2d 387, 142 Or. 286. 
Motion to strike out all of guest's 
evidenoe is proper if there is no evi¬ 
dence in record tending to prove host 
was guilty of gross negligence.— 
Thornhill v. Thornhill. 2 S E.2d 318, 
172 Va. 653. 

46. Wash.—Carufel v. Davis, 61 P. 
2d 1005, 188 Wash. 156. 

47. Conn—Sarver v Morrow, 183 A. 
739, 121 Conn. 697—Shlels v Au- 
dette, 174 A. 323, 119 Conn. 76, 94 
A.LR. 1206. 

Or.—Navarra v. Jones, 169 P.2d 584, 
178 Or. 863. 

Tenn.—Fly v. Swlnk, 69 S.W.2d 902. 
17 Tenn.App. 627, applying Texas 
law. 

Tex.—Rowan v. Allen, 134 S.W 2d 
1022, 134 Tex. 215—Mayer v. John¬ 
son, Civ.App, 148 S W.2d 454, er¬ 
ror dismissed, judgment correct— 
Linn v. Nored, Civ.App., 133 S.W. 
2d 234, error dismissed. Judgment 
correct—daysman v. Feldman. 
Civ.App., 106 S W 2d 721—Aycock 
v. Green, Civ.App., 94 S.W.2d 894, 
error dismissed. 

Proof of ordinary negligence is in¬ 
sufficient.—Glassman v. Feldman, 
Tex.Civ.App.. 106 S.W.2d 721. 

48. U.'S.—Russell v. Turner, C.C A. 
Iowa. 148 F.2d 5*62. 

Iowa.—Olson v. Hodges, 19 N.W.2d 
676, 236 Iowa 612—Long v. Pearce, 
10 NW.2d 60, 233 Iowa 1025— 
Tomasek v. Lynch, 10 N.W.2d 3, 
233 Iowa 662—Harvey v. Clark, 6 
N.W.2d 144, 232 IoWa 729, 143 A. 
L.R. 1141—Popham v. Case, 271 
N.W. 226. 223 Iowa 52—Wright v. 
What Cheer Clay Products Co., 267 
N.W. 92,' 221 Iowa 1292—Bower- 
master v. Universal Producing Co., 
266 N.W. 603, 221 Iowa 831—Wil¬ 
son v. Oxborrow, 264 NW. 1, 220 
Iowa 1135—Hansen v. Dall^ 263 N. 
W. 630, 220 Iowa 317—Wlon H 
Hayes, 261 N.W. 631, 220 Iowa 156 
—Petersen v. Detwlller, 265 N.W. 
529, 218 Iowa 418—Thempson v. 
Farrand. 251 N.W. 44, 217 Iowa 
160—Welch v. Minkel, 246 NW. 
776, 215 Iowa 848—White v. Mc- 
Vicker, 246 N.W. 385, 216 Iowa 86 


—Phillips v. Briggs, 245 N.W. 720, 
215 Iowa 461—Koch v. Roehrig, 
244 N.W. 677, 215 Iowa 43—Lev¬ 
inson v. Hagerman. 244 N.W. 307, 
214 Iowa 1296—Wilde v. Grlffel, 
243 N.W. 159, 214 Iowa 1177— 

Neessen v. Armstrong, 239 N.W. 
66, 213 Iowa 378. 

Proof of ordinary negligence is 

insufficient.—Thuente v. Hart Mo¬ 
tors, 15 N.W.2d 622, 234 Iowa 1291 

Speed 

(1) Generally.—Vandell v. Roewe, 
6 N.W.2d 295, 232 Iowa 896—Scott 
v. Hansen, 289 N.W. 710, 228 Iowa 
37—Ncwville v. Weller, 251 N.W. 
21, '217 Iowa 1144. 

(2) Proof of high rate of speed 
alone could not make ca.«fe for jury 
as to whether driver was guilty of 
recklessness; there must be other 
material fucts and circumstances 
combined with speed before there 
is an issue for Jury on question of 
recklessness. 

U.S.—Russell v. Turner, D.C Iowa, 
56 FSupp. 455, affirmed, CCA., 
148 F.2d 562. 

Iown — Mayer v. Sheetz, 273 N W. 
138, 223 Iowa G82—Meseher v. Bro¬ 
gan, 272 N W. 645, 223 Iowa 573 

Driver’s response to guest’s protest 

Proof that automobile driver made 
such response to protest of occupant 
as to manner of his dri\in f ; as to 
indicate indifference or flippancy 
would not of itself authorize submis¬ 
sion of issue of recklessness—Rus¬ 
sell v. Turner, D.C.Iowa, 66 F.Supp. 
455, affirmed, C.C.A., 148 F.2d 562. 

Palling asleep 

Evidence indicating only that driv¬ 
er fell asleep while driving at fifty 
miles an hour did not make jury 
question on existence of reckless¬ 
ness.—Paulson v. Hanson, 285 N.W. 
189, 226 Iowa 858. 

Wrong side of road 

Iowa.—Vandell v. Roewe, 6 N.W.'2d 
296, 232 Iowa 896—Martin v. Mom- 
yer, 300 N.W. 310, 230 Iowa 1158. 

40 . Ala.—Smith v. Roland, 10 So. 
2d 367, 243 Ala. 400—Chapman v. 
Nelson, 200 So. 763, 241 Ala 21— 
Mi-Lady Cleaners v. McDaniel, 179 
So. 908, 235 Ala. 469, 116 A.L.R. 
639. 

Ark.—Splawn v. Wright, 128 S.W. 
2d 248, 198 Ark. 197—Froman v. 
J. R. Kelley (Stave & Heading Co., 
120 S.W.2d 164, 196 Ark. 808. 

Del.—Law v. Gallegher, 197 A. 479, 
9 W.W.Harr. 189. 
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Miss.—Covington v Carley, 19 So. 2d 
817, 197 Miss. 535, applying Ala¬ 
bama law. 

Mo.—Autry v. Sanders, 169 S.W.2d 
944, 360 Mo. 1131, applying Ar¬ 
kansas law. 

Driving truck without nut fasten¬ 
ing steering wheel to steering post 
where wheel was apparently firm¬ 
ly attached did not present Jury 
question of willful or wanton act, as 
respects liability for death of tres¬ 
passer—Albers v. Shell Co. of Cal¬ 
ifornia, 286 P. 7-52, 104 Cal.App. 733. 

50. Cal—Phillips v. Harper, 140 P. 
2d 686, 60 Cal.App 2d 298—Katz v. 
Kuppin, 112 P 2d 681, 44 Cal.App.2d 
406—Horn v. Voiko, 67 P.2d 176, 
13 Cal App.2d 582. 

51. U S —Cusack v. Longakcr, C.C. 
ANY., 95 F 2d 304—Turner v. Bu¬ 
chanan, CCA Mich , 94 F 2d 723 

Cal—-Cobb v. Lawrence, 129 P 2d 
462, 54 Cal.App.2d 630, applying 
Florida law. 

Ill—Bartolucci v. Falleti, 46 N.E 2d 
980, 382 Ill 168—Nelson v Armi- 
stend. 63 N E 2d 648, 327 Ill App 
184—Belcher v. Citizens Coach Co , 
57 N E 2d 659, 324 111 App. 226— 
Metropolitan Trust Co v. Lc- 
quatte, 4 N.E 2d 239, 286 Ill.App. 
617. 

Ind—Becker v Strater, 72 N.E.2d 
580, 117 Ind App. 504—Swinney v. 
Roler, 47 N.E.2d 846, 113 Ind.App. 
367. 

Mich.—Butine v. Stevens. 29 N.W.2d 
325, 319 Mich. 176—Rowe v. Van- 
der Kolk, 270 N.W 788, 278 Mich 
564—Turney v. Meyer, 253 N W. 
226, 266 Mich. 87—Findlay v. Da¬ 
vis, 248 N.W. 588, 263 Mich. 179. 
Mo—Hargis v. Denny, App., 117 S. 

W 2d 368, applying Illinois law. 
Ohio—May v. Szwcd, 39 N.E 2d 630. 
68 Ohio App. 459. 

S.D.—Granflaten v. Rohde, 283 N.W. 
153, 66 S.D. 335—Melby v. Ander¬ 
son, 266 N.W. 13*5, 64 S D. 249. 

Proof of ordinary negligence is 

insufficient.—Turner v. Buchanan, C. 
C.A.Mich., 94 F.2d 723. 

Xf there is no evidence indicating 
willful and wanton conduct in opera¬ 
tion of automobile by host, court 
may pass on question of willful and 
wanton conduct.—Lawson v. Fisk, 
45 N.E.2d 707, 316 Ill.App. 591. 

55. Colo.—Millington v. Hiedloff, 46 
P.2d 937, 96 Colo. 581. 

Okl.—Kile v. Kile, 63 P.2d 763. 178 
Okl. 676, applying Colorado law. 
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ant's negligence, 8 * gross negligence , 84 or reckless 
operation of his motor vehicle . 85 Where from 
the undisputed evidence no inference of negligence 
on the part of defendant reasonably can be drawn, 
the court may declare as a matter of law that de¬ 
fendant was not negligent ; 68 and under like cir¬ 
cumstances the court may declare as a matter of 
law that defendant was not guilty of gross neg¬ 
ligence , 167 gross and wanton negligence , 68 or will¬ 
ful and wanton misconduct . 69 

The court may declare defendant negligent as 
a matter of law and direct a verdict for plaintiff 
where on undisputed evidence his negligence as the 
proximate cause of the injury is the only possible 
inference and there is no evidence showing that 
plaintiff was guilty of contributory negligence ; 60 
and under like circumstances the court may de¬ 
clare defendant guilty of gross negligence and 


direct a verdict for plaintiff . 81 It has been held 
that defendant is not entitled to a directed ver¬ 
dict on the strength of the guest’s testimony which, 
if true, would establish that defendant was not 
negligent, where the testimony of the guest is con¬ 
tradicted . 62 Whether the evidence is sufficient to 
justify a finding of gross negligence is for the 
court . 63 The fact that a person has been drink¬ 
ing intoxicating liquor and thereafter drives his 
car in a negligent manner does not show as a 
matter of law that he was driving while under 
the influence of intoxicating liquor . 64 

Where the evidence is uncontradicted and rea¬ 
sonable minds can reach but one conclusion, in¬ 
cidental questions are for the court as a matter of 
law , 65 as, for example, the status of the occupant 
of the motor vehicle , 66 whether a guest , 67 or wheth- 


63. Ky.—Reibert v. Thompson, 194 
S.W 2d 974, 302 Ky. 688. 

Md—Dashiell v. Moore, 11 A.2d 640, 
177 Md 657. 

Neb.—Kelly v. Gagnon. 236 N.W. 160, 
121 Neb 113. 

54. Cal.—Cobb v. Lawrence, 129 P 
2d 462, 54 Cal App.2d 630, apply¬ 
ing Florida law. 

Mont—Rlinn v Hatton, 114 P.2d 618, 
112 Mont. 219. 

Neb—Lemon v Hoffmnrk, 272 N.W. 
214, 132 Neb 421—Thurston v. Cur- 
rigan, 256 N.W 39. 127 Neb 625. 
ND—Jacobs v. Nelson, 268 N W. 
873, 67 ND. 27. 

S 1>—Grantlaten v. Rohde, 283 N.W. 
153. 66 SI). 335 

Va—Millard v Cohen, 46 S E.2d 2, 
187 Va 44—Hill v. Bradley, 43 S. 
E 2d 29, 1S6 Va 394—Smith v. 
Turner, 16 S E 2d 370, 178 Va, 172, 
136 A L.R. 1251. 

Where evidence is resolved most 
favorably toward existence of gross 
negligence and a fixed state of facts 
thus obtained, question whether such 
facts will sustain finding of exist¬ 
ence of gross negligence is question 
of law.—Brown v. Mulready, 300 N. 
W. 421, 14 Neb. 600—Gummere v. 
Mudd, 297 N.W. 622, 139 Neb. 370— 
Mierendorf v. Saalfeld, 295 N.W. 901, 
138 Neb 876—Johnk v. Scanlon, 286 
N.W. 488, 136 Neb. 187—Gosnell v. 
Montgomery, ‘277 N.W. 429, 133 Neb. 
871. 

When question arises on defend¬ 
ant’s motion for dlreoted verdict, 

test Is whether defendant's conduct 
in given situation was such that it 
can reasonably be inferred that it 
was result of an Indifference to his 
duty to his guest or an utter forget¬ 
fulness of guest’s safety.—Ellison v. 
Colby. 8 A.2d 637. 110 Vt. 431. 

56. Iowa.—Mescher v. Brogan, 278 


N.W. 645, 223 Iowa 573—Sicssogcr 
v. Puth,* 239 N.W. 46, 213 Iowa 164 

56. Ky—Reibert v. Thompson, 194 
S W2d 974, 302 Ky 688 

Mass —Concannon v Cohen, 67 N.E. 

2d 663, 319 Mass 728. 

Miss—Whatley v. Boolas, 177 iSo. 1, 
180 Miss 372 

Neb—Kelly v. Gagnon, 236 N.W. 160, 
121 Neb 113 

Pa.—Moore v Meyer & Power Co., 
31 A 2d 721, 347 Pa. 152. 

Tenn —Everett v. Evans. App., '207 
S.W 2d 350 

57. Mass—Baines v. Collins, 38 N 
E 2d 626, 310 Mass 523, 138 A.L R. 
1123. 

Neb.—Komma v Kreifels, 14 N W.2d 
591, 144 Neb 745—Fairman v. 

Cook, 8 N.W 2d 315, 142 Nob. 893 
—James v. Krebek, 7 N.W.2d 637, 
142 Neb 757. 

Verdict should be directed for mo¬ 
torist only where court can clearly 
say that negligence fails to approach 
level of negligence in very high de¬ 
gree under circumstances and in all 
other cases it must bo left to jury 
to determine whether negligence 
amounts to gross negligence or to 
mere ordinary negligence.—Thomp¬ 
son v. Edler, 292 N.W. 236, 138 Neb. 
179. 

58. Kan.—Vogrin v. Bigger, 154 P. 
2d 111, 159 Kan. 271. 

69. Ill.—Bartolucci v. Falleti, 41 N. 
E.2d 777, 314 Ill.App 551, affirmed 
46 N.E.2d 980, 382 111 168. 

Ohio.—Ackerman v. Steiner, App., 59 
N.E.2d 950. 

60. Ill.—Richardson v. Moore, 264 
Ill.App. 611. 

Ky.—Robinson v. Higgins, 174 S.W. 
2d 687, 295 Ky. 446—Droppelman 
v. Willingham, 169 S.W.2d 811, 293 
Ky. 614—Hollis v. Bourne, 167 S. 
W.2d 60, 292 Ky. 678—Ralston v. 
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Dossey, 157 S.W.2d 739, 289 Ky. 
40. 

Md —Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23 

N.J —Hendler v. Meadows. 180 A. 
399, 13 NJMiwc 684, affirmed Zip- 
kin v. Hendler, 182 A. 843, 116 N. 
J.Law 137, and 183 A. 214, 116 N. 
J.Law 176. 

61. On auditor’s findings 

Auditor's findings that motorist, 
with knowledge that automobile was 
defective, drove at high speed on 
wet road and on rainy night, refused 
to slacken speed, and approached an 
S-curve at about fifty miles per hour, 
that automobile jumped curbstone, 
knocking it out of place, struck tree, 
and tipped over, and evidence as to 
position of curbstone before accident, 
authorized direction of general ver¬ 
dict for guest, as establishing gross 
negligence'—Savin v. Block, 9 N.E. 
2d 536, 297 Mass. 487. 

62. D.C.—Alamo v. Del Rosaris, 98 
F.2d 328. 69 App DC. 47. 

63. Va.—Lennon v. Smith, 2 S.E 2d 
340, 173 Va. 322. 

64. Cal.—Erickson v. Vogt, 80 P.2d 

533, 27 Cal App 2d 77—Tracy v 

Brecht, 39 P.2d 498, 3 Cal App.2d 
105—Tomlinson v. Kiramidjian, 24 
P.2d 559, 133 Cal.App. 418. 

65. Tenn.—Richards v. Parks, 93 S. 
W 2d 639, 19 Tenn.App. 615. 

66. Tenn.—Richards v. Parks, su¬ 
pra. 

67. Neb.—Van Auker v. Steckley's 
Hybrid Seed Corn Co., 8 N.W.2d 
451, 143 Neb. 24. 

Evidence bald insufficient for Jury 

(1) Generally. 

Iowa.—Wells v. Wildin, 277 N.W. 
808, 224 Iowa 913, 115 A.L.R. 169 
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er the occupant of the vehicle is an invitee , 68 or a 
passenger for hire . 69 

g. Injuries to Persons or Property Not upon 
Highway 

On conflicting evidence or where different Inferences 
reasonably may be drawn from the evidence, It is for the 
Jury to determine whether the defendant, In the opera¬ 
tion of a motor vehicle, was guilty of negligence in causing 
Injuries or damage to persons or property not on the 
highway. 


Where the evidence is legally sufficient and is 
conflicting or more than one inference reasona¬ 
bly may be drawn from the evidence, it is for 
the jury, or for the trial court in actions tried 
without a jury, to determine whether defendant, 
in the operation of a motor vehicle, was guilty 
of negligence in causing injuries or damage to a 
person who is not on the highway 70 or to prop- 


—Thompson v. Far rand, 261 N.W. 
44, 217 Iowa 160. 

Wash.—White v. Stanley, IS P.2d 
457. 169 Wash. 342. 

(2) Mere proof that guest In back 
seat of automobile shortly before ac¬ 
cident had requested that she be let 
out was insufficient to go to jury 
on question of termination of host 
and guest relation where there was 
no evidence or inference from evi¬ 
dence that request w r as loud enough 
fon host to hear or that he had re¬ 
fused to comply with request.—Tay¬ 
lor v. Taug, 136 F.2d 176, 17 Wash. 
2d 633. 

68. Licensee or invitee 

N.J.—Augustine v. Haas, 1 A.2d S87, 
121 N J Law 58. 

Evidence held insufficient for jury 

N.J.—Cowan v. Kaminow, 26 A. 2d 
258. 128 N.J.Law 398. 

69. Evidence held insufficient for 
Jury 

Ga—White v. Boyd, 198 S E. 81, 68 
Ga.App. 219. 

TO. U.S —Eldridge v. McGeorge, C. 

C.A.Ark., 99 F.2d 835. 

Ark —Powell Bros. Truck Lines v. 
Barnett, 121 fl.W.2d 116, 196 Ark. 
1082. 

Cal.—Jordan v. Guerra, 144 P.2d 349, 
23 Cal 2d 469—Lott a v. City of 
Oakland, 154 P.2d 25, 67 Cal.App. 
2d 411—'Clarke v. Volpa Bros, 124 
P.2d 377, 61' Cal.App.2d 173—Sills 
v. Forbes, 91 P.2d 246. 33 Cal.App. 
2d 219—Oswald v. H. G. Chaffee 
Warehouse Co., 84 P.2d 164, *29 Cal 
App.2d 233—Forrarlo v. Conyes, 64 
P.2d 975, 19 Cal.App 2d 58. 

DC—Eades v. Capital Materials Co., 
121 F.2d 72, 73 App.D C 361. 

Ill.—Teece v. Bieber, 56 N E.2d 665, 
323 Ill App. 647—Schiermeier v. 
Hoeffken, 33 N.E.2d 147, 309 Ill. 
App. 250—Painter v. Keeshin Mo¬ 
tor Express Co., 18 N.E.2d 65, 297 
Ill.App. 657. 

Iowa.—Kaffenberger v. Holle, 22 N. 
W.2d 804, 237 Iowa 542—Laudner 
v. James, '266 N.W. 15, 221 Iowa 
863. 

Kan.—Smith v. Bassett. 1<52 P.2d 794, 
159 Kan. 128—Hohmann v. Jones, 
72 P.2d 971. 146 Kan. 578. 

Mass.—Whitehouse v. Cities Service 
Oil Co., 52 N.E.2d 414, 315 Mass. 


108—Tenney v. Reed, 159 N.E. 913, 
262 Mass. 335. 

Minn.—Roadman v. C. E. Johnson 
Motor Sales, 297 N.W. 166, 210 
Minn. 59—Goodspeed v Gallagher, 
279 N.W. 265, '202 Minn 660. 

Mo.—Osby v. Tarlton, 85 S.W.2d 27, 
336 Mo 1240—Forsythe v Railway 
Express Agency, App, 125 S W 2d 
639—Powell v. Brosnahan, 115 S 
W 2d 140, 232 Mo App 1161, opin¬ 
ion quashed on other grounds 
State ex pel. Brosnahan v. Shain, 
126 S.W.2d 1193, 344 *Mo 404 — 
Wilks v Gilliam, App, 80 S W 2d 
702—Miller v. W. E Callahan 
Const. Co., App., 46 S.W 2d 918 

Neb—Thomas v. Fundum, 283 N.W. 
839, 135 Neb. 72S 

NJ—Kerner v. Zerr, 135 A. 866, 103 
N J.Law 424. 

N.D—Ziegler v. Ford Motor Co, 272 
N W 743, 67 N I) 286 

Pa—Gerhart v. East Coast Coach 
Co, 166 A. 664, 310 Pa 535 

Va.—West v. L. Bromm Baking Co, 
186 SE. 291, 166 Va. 530. 

Wis—Patterson v. Edgerton Sand & 
Gravel Co., 277 N.W. 636, 227 Wis 
11 . 

Negligence of motorist in injuring 
pedestrian on sidewalk as question 
of law or fact see supra subdivi¬ 
sion f (1) (e) of this section. 

Accident on private driveway 

Cal.—Lnngham v. Norlander, 137 P. 
2d 29, 1-58 Cal App 2d 543. 

Ky.—Meeks Motor Freight v. Ham’s 
Adm’r, 193 S.W 2d 745, 302 Ky. 71. 

Md.—Feldser v. Beeman, 4 A.2d 750, 
176 Md. 377, 123 A.L.R. 786. 

Mass.—D’Ambrosia v. Brest, 19 N.E. 
2d 53, 302 Mass 316. 

N.Y.—Szablewski v. Michael, 28 N. 
Y.S.2d 163, 262 App Div. 801. 

Tenn.—Stephens v. Clayton, 124 S.W. 
2d 33, 22 Tenn.App 449. 

Wis —Hartzheim v. Smith, 298 N.W. 
196, 238 Wis. G5. 

Accident occurring at filling or serv¬ 
ice station 

(1) Generally. 

Ark.—Daniels v. Allen, 178 S.W.2d 
853, 206 Ark. 1155. 

D.C.—Radio Cab v. Houser, 128 F.2d 
604, 76 U.aApp.D.C. 35. 

S.C.—Benedict v. Marks Shows, 182 
8.E. 299, 178 S.C. 169. 
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(2) Injury to filling or service sta¬ 
tion operator or attendant. 

R.I —Turner v. Maxon, 165 A. 372, 
53 R.I. 164. 

Tex—Fuller v. Texas Park Lot, Civ. 

App , 133 S.W.2d 605. 

W.Va.—Sewell v. Lawson, 177 S.E. 

293. 115 W.Va. 527. 

Detached wheel striking person 

(1) On porch of home.—Albert F. 
Goetzc, Inc. v. Johnson, 164 A. 23*6, 
164 Md 201. 

(2) Seated on lawn—Facteau v. 
Gould, 37 N E 2d 124, 310 Mass. 105. 
Injury to employee in garage 

D.C.—Chapman v. Coates, 119 F.2d 
441. 73 App.D C. 270. 

N Y.—Loosing v. T. I. McCormack 
Trucking Co.. 1 N.Y.S 2d 13. 253 
App.Div. 769. 

Injury to stevedore by lumber car¬ 
rier 

Cal —Burke v. John E Marshall, 
Inc, 108 P.2d 738, 42 Cal App.2d 
195. 

Operator of newsstand on sidewalk 

l’a—Clark v. Philadelphia Transp 
Co. 41 A.2d 282, 1-56 Pa Super. 623. 
Person loading truck 
Iowa.—Johnston v. Johnson, 279 N. 
W. 139, 225 Iowa 77, 118 A.L.R. 
233. 

Pa—Gyarmati v. Linde Air Products 
Co., 157 A. 485, 305 Pa. 188. 

Person on lawn of home 
Mass.—Facteau v. Gould, 37 N.E.2d 
124, 310 Mass. 105. 

Pa.—Fuller v. Palazzolo, 197 A. 225, 
329 Pa. 93. 

Person standing near scale in ooal 
yard 

Md.—'State, to Use of State Accident 
Fund, v. Carroll-Howard Supply 
Co., 37 A.2d 330, 183 Md. 293. 
N.J.—Groen v. George Fangmann, 
Inc., 30 A.2d 29, 129 N.J.Law 411, 
affirmed 33 A.2d 891, 130 N.J.Law 
657. 

Person working on platform 

(1) Generally.—Turnipseed v. Hoff¬ 
man, 144 P.2d 797, 23 Cal.2d <532. 

(2) Moving truck as injured per¬ 
son stepped from platform onto 
truck.—Moody v. Dillon Co., 43 fl.E. 
2d 201, 210 S.C. 458. 

Person working on scaffold 

(1) Generally.—School Diet, of 
City of Ionia, for Use and Benefit 
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erty which is not on the highway .* 1 The weight 
of the evidence is for the jury.** On conflicting 
evidence or where different inferences may be 
drawn, incidental questions also are for the jury 
or trial court . 73 

The evidence must be legally sufficient to war¬ 
rant or require submission to the jury, and in 
various cases the evidence has been held insuffi¬ 
cient to justify submission to the jury of defend¬ 
ant’s negligence or of some question incidental 
thereto . 74 Where the evidence is undisputed and 
not more than one inference reasonably may be 
drawn therefrom, defendant’s negligence is a ques¬ 
tion of law . 75 The court may declare defendant 
not negligent as a matter of law where from the 


undisputed evidence it can only be reasonably 
inferred that defendant was free from negligence . 76 

h. Injuries to Animals 

On conflicting evidence or where different Inference* 
reasonably may be drawn from the evidence, It la for the 
Jury to determine whether the defendant, in the opera¬ 
tion of a motor vehicle, was guilty of negligence resulting 
in injuries to animals belonging to the plaintiff. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact reason¬ 
ably may be drawn from the evidence, it is for the 
jury, or the trial court in actions tried without 
a jury, to determine whether defendant, in the 
operation of a motor vehicle, was guilty of neg¬ 
ligence resulting in injuries to animals belonging 
to plaintiff . 77 On such evidence incidental ques- 


of Employers* Liability Assur. Cor¬ 
poration v. Dadd, 13 N.W 2d 2G8, 308 
Mich. 220 

(2) Scaffolding suspended from 
bridge across street.—A thus v Fort 
Pitt Brewing Co, 188 A. 113, 324 Ta. 
313 

Striking painter's ladder in driveway 
causing fall 

NJ—Sohn v. Katz, 167 A. 864, 11 
N J Misr 688, reversed on other 
grounds 169 A. 838, 112 N J.Law 
106. 90 A.LR. 880. 

Striking person seated on park bench 

N J—Wasserman v. Sohnoll, 28 A 2d 
883, 129 N J.Law 224, nAhmcd 

Wasserman v. Schwartz, 31 A 2d 
820. 130 N J Law 176. 

Vehicle moving out of garage 

Mont—McCulloch v. Horton, 56 P. 
2d 1341. 102 Mont 135—Mellon v 
Kelly. 41 P 2d 49, 99 Mont 10. 

Keeping lookout 

Cal—Smith v. Harger, 191 P 2d 25, 
81 Cal.ApP 2d 361. 

Va —Heard v. Bryant, 26 S.E 2d 61, 
181 Va 739 

Wis —Patterson v Edgerton Sand & 
Gravel Co, 277 N W. 636, 227 Wis 
11 

‘ 71. Md.—Singer Transfer Co. v. 
Buck Glass Co., 181 A. 672, 169 Md 
358. 

* Okl —Butts v. Anthls, 73 P.2d 843, 
181 Okl. 276. 

Pa—Cuntan v. Shirks Motor Exp 
Corp., Com PI., 28 West Co L J 125 

Damage to cooling machine at filling 
station 

Ill.—Pry v Butterfield, 41 N.E.2d 
131, 314 Ill.App. 202. 

Damage to house or oontents 

(1) Generally.—Gangi v. Adley Ex¬ 
press Co., 63 N.E/2d 897, 318 Mass. 
762. 

(2) Result of collision of two au¬ 
tomobiles.—Christensen v. Scoggln, 

. 41 N.E.2d 122, 314 Ill.App. 203. 


(3) Damage to personalty in 
dwelling caused by driving automo¬ 
bile into dwelling—R.ger v Jacobs, 
Mo App , 1J7 S W 2d 937 

Road sweeper blowing dust, eto., on 
store merchandise 

NC—Miller v. Jones, 32 S E 2d 504, 
224 NC 783. 

Truck crashing into store window 

N .1—Hanrahan v Eli/abeth-TTnion- 
Hillside-Irvington Line*, 167 A 676. 
11 N.J.Misc. 665. 

72. Cal.—Foster v. Pestana, 177 P. 
2d 54, 77 Cal.App 2d 885. 

73. Cal—Foster v. I'estana, supra. 
DC.—Chapman v. Coates, 119 F.2d 

441, 73 App DC. 270 
Ill —Palmer v. Keeshin Motor Ex¬ 
press Co., 18 N.E 2d 65, '297 Ill. 
App 557. 

Plaintiff as invitee or volunteer 

Whether plaint iff. run down by 
defendant's automobile which was 
being backed out of garage bpcause 
building across alley was on fire, 
was invitee or volunteer in seeking 
to assist in starting automobile, was 
lor Jury—Hatcher v. Cantrell, 65 S. 
W 2d 247, 16 TennApp. 544. 

Whether wheel of moving truck 
became detached because of negli¬ 
gence in making repairs in owner's 
repair shop or because of latent d *- 
feet for which owner would not be 
responsible was for Jury.—Albert F. 
Goetze, Inc., v. Johnson, 164 A 236, 
164 Md. 201. 

74. Ala—Erwin Mfg. Co. v. Croft, 
133 So. 717, 222 Ala. 680 

Mo—Beck v. Moll, App, 102 S.W.2d 
671. 

Neb.—Blanton v. Michael, Swanson & 
Brady Produce Co, 295 N.W 883, 
138 Neb. 883. 

Okl—McKee v. Bowlin, 37 P.2d 1079, 
184 Okl. 486. 

Tenn.—City of Knoxville v. Orr, 79 
S.W.2d 613, 18 Tenn.App. 514. 
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Damage to house 

R T —Randall v. Holmes, 31 A.2d 17, 
69 RI. 41. 

75. Iowa —Hatfield v. White Line 
Motor Freight Co., 272 N.W. 99, 
223 Iowa 7. 

76. Cal —Edelson v. Higgins, 111 P. 
2d 668, 43 Cal App 2d 759. 

Iowa—Hatfield v White Line Mo¬ 
tor Freight Co, 272 N W. 99, 223 
Iowa 7 

Tex—West v. Johnson, Civ.App., 129 

5. W 2d 811, error refused 

77. Ala—Robertson v Bowman, 154 
So 127, 26 Ala.App 115 

Ark —Favro v. Medlock, 208 S.W 2d 
439, 212 Ark 911. 

Ill—De Buck v Gadde, 49 N.E 2d 
789, 319 Ill App 609. 

Ky—Consolidated Coach Corporation 
v. Sphar, 10 S W 2d 482, 226 Ky 
30. 

N.Y —Allen v Stewart. 74 N.Y S 2d 
91, 190 Misr 223 

ND.—Schulkey v. Brown, 230 N.W. 

6, 59 ND 345. 

SC—Turner v. Elrod, 148 S E. 701, 
151 S.C 131. 

Tenn—Carter v. Fritts, 2 Tenn.App. 
410—Stacy v. Keller, 1 Tenn.App. 
80. 

Wis —Ott v Tschantz, 300 N.W. 766, 
239 Wis. 47. 

42 C J p 1256 note 80. 

Care required as to animals see su¬ 
pra 9§ 407-4-21. 

Dog. 

(1) Extent to which motorist may 
rely on dog's intelligence and agil¬ 
ity to avoid injury by automobile is 
question for triers of fact—Jones v. 
Craddock, 187 S.E. 658, 210 NC. 429 
—42 CJ. p 1063 note -50 [a]. 

(2) In action against motorist for 
negligently killing dog, question of 
negligence was for jury where testi¬ 
mony of plaintiff was that dog stood 
in street near curb of wide and un¬ 
obstructed street free from traffic, 
and that motorist without swerving 
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tions also arc for die jury or trial court , 78 as, for 
example, whether the road on which the animal 
was injured was a public road . 78 The evidence 
must be legally sufficient to require or warrant 
submission to the jury of the question of defend¬ 
ant’s negligence or of some question incidental 
thereto . 80 

i Injuries Resulting from Articles Projecting, 
Falling, or Thrown from Vehicle 

The negligence of the defendant ordinarily is a ques¬ 
tion for the Jury where Injury results from articles pro¬ 
jecting or falling from his motor vehicle. 

The negligence of defendant ordinarily is a 
question for the jury, or for the trial court in 
actions tried without a jury, where injury is caused 
by articles projecting 81 or falling 82 from his mo¬ 
tor vehicle. On conflicting evidence or where dif¬ 
ferent inferences reasonably may be drawn, in¬ 
cidental questions also are for the jury or trial 
court , 83 as, for example, Whether at the time of 


the accident there were lights burning on the ar¬ 
ticle projecting . 84 The evidence must be legally 
sufficient to justify submission to the jury of de¬ 
fendant's negligence or of some question incidental 
thereto . 85 

j. Injuries Caused by Vehicles Used in Saving 
Life or Property or Enforcing Law 

On conflicting evidence or where different Inferences 
reasonably may be drawn from the evidence, It Is for 
the Jury to determine whether the driver of a motor ve¬ 
hicle used in saving life or property or In enforcing the 
law was guilty of negligence In the operation of the ve¬ 
hicle. 

Where the evidence is legally sufficient and is 
conflicting or where different inferences reason¬ 
ably may be drawn from the evidence, it is for 
the jury, or for the trial court in actions tried 
without a jury, to determine whether the driver 
of a motor vehicle used in saving life or property 
or in enforcing the law was guilty of negligence 
in the operation of the vehicle . 86 On such evi- 


or slackening speed ran over dog, al¬ 
though plaintiff called to motorist to 
stop.—Jones v. Craddock, supra. 

78. Miss—Walker v. Dickerson, 184 
So. 438. 183 Miss. G42. 

79. Ala.—Smith v. Clemmons, 112 
■So. 442, 216 Ala. 52. 

80. Me.—Adams v. Richardson, 182 
A. 11, 134 Me. 109. 

Horse suddenly jumping 1 In front of 
automobile 

Colo.—Rivers v. Pierce, 103 P.2d 690, 
10-6 Colo. 236. 

Counterclaim for injuries by animals 

Owner of truck and trailer which 
were damaged when they ran into 
saddle horses which were standing 
unattended at night on highway 
could not recover on counterclaim in 
action for injuries to animals struck 
by truck and trailer for the dam¬ 
age from owner of horses, where 
owner of horses proved that he had 
placed the horses in a sound en¬ 
closure four and one-half feet in 
height, that a clear break was found 
in enclosure and that the horses 
were not jumpers, and no evidence 
was given from which any inference 
of carelessness could be drawn —Al¬ 
len v. Stewart, 74 N.Y.S 2d 91, 190 
Misc. 223. 

81. Mich.—Hetler v. Holtrop, 281 N. 
W. 434, 285 Mich. 570. 

Okl.—Ice v. Gardner. 83 F.2d 878. 183 
Okl. 496. 

Articles projecting, falling or thrown 
from vehicle generally see supra S 
348. 

Absence of lights 

Ark.—Hobbs-Western Co. v. Carmi- 
c&l, 91 S.W.2d 605, 192 Ark. 59. 

N.J.—Sokiera v. H. A. Jaeger, Inc., 


169 A. 347, 12 N.J Misc. 17, affirmed 
171 A. 786, 112 N J Law 50ft 

Animals lu truok injured by project¬ 
ing timber 

Ga.—Payne v. Cobb, 9 S.E.2d 852, 62 
Ga.App. 767. 

injury to motorist or occupant 

(1) Cross ties loaded across truck. 
—Hobbs-Western Co v. Carmical, 91 
S W 2d 605, 192 Ark 59 

(2) Electric light pole on truck.— 
Weinman v. Puget Sound Power & 
Eight Co., 26 P 2d 395, 175 Wash. 73. 

(3) Girder on truck—Miller v. 
Lyons, 252 P. 330, 200 Cal. 232. 

(4) Logs projecting over highway. 
—Brewer v. Moye, 157 S.E. 871, 200 
N.C 689. 

Injury to pedestrian 

(1) Jack protruding from under¬ 
neath parked automobile—Kolb v. 
Isenberg, 28 A 2d 729, 150 Pa.Super. 
482. 

(2) Ladder on truck.—Dryfoos v. 
Scavenger Service Corporation, C.C. 
A.Ill., 115 F 2d 637. 

(3) Lever or bar protruding from 
side of truck.—Cummins v. Woody, 
152 S.W 2d 246, 177 Tenn 636. 

(4) Projecting pole.—Southeastern 
Telephone Co v. Payne, 69 iS W.2d 
358, 253 Ky. 245. 

(5) Steam shovel projecting over 
side of truck trailer.—Sokiera v. H. 
A. Jaeger, Inc., 169 A. 347, 12 N.J. 
Misc. 17, affirmed 171 A. 786, 112 N.J. 
Law 500. 

88 . Tex.—Platt v. Big Four Ice & 
Cold Storage Co., Civ.App., 47 S. 
W.2d 870, reversed on other 
grounds Baughn v. Platt, 72 S.W. 
2d 580, 123 Tex. 486. 
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Injury to pedestrian 

(1) Lumber falling from defend¬ 
ant’s truck—Bray v Boston Lumber 
& Builders’ Corporation, 172 S E. 296, 
161 Va 686 

(2) Wheel from dolly catapulted 
from defendant’s passing truck.— 
White v. Pinney, 108 P.2d 249, 99 
Utah 484. 

Injury to person employed 

(1) Falling of concrete tank off 
truck—McKay v. Tacifle Building 
Materials Co., 68 P.2d 127, 166 Or. 
678. 

(2) Falling of pipe being loaded. 
—Lepri v. Levy, 61 N.E.2d 959, 315 
Mass 105. 

(3) Workman struck by wheel 
from defendants’ passing truck — 
D’Amico v. ConguJsta, 167 F.2d 157, 
24 Wash.2d 674. 

83. Cal.—O’Neal v. Kelly Pipe Co, 
173 P.2d 685, 76 Cal.App 2d 677. 

84. Cal.—O’Neal v. Kelly Pipe Co„ 
supra. 

85. Evidence held insufficient for 
jury 

Wash.—Knight v. Trogdon Truck 
Co., 71 P.2d 1003, 191 Wash. 646— 
Schmidt v. Kenworthy Grain A 
Milling Co., 297 P. 171, 161 Wash. 
468. 

86. Cal.—Stone v. City and County 
of San Francisco, 80 P.2d 175, 27 
CalApp.2d 34—Falasco v. Hulen, 
44 P.2d 469, 6 Cal.App.2d 224. 

Ky.—O’Neil & Hearne v. Bray's 
Adm’x, 90 S.W.2d 353, 262 Ky. 377. 
Mo.—Nance v. Lansdell, App., 73 S. 
W.2d 346. 

Care required of vehicles having spe¬ 
cial privileges see supra f{ 371- 
877. 
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dence it is for the jury or trial court to deter¬ 
mine whether there has 'been negligent operation 
of an ambulance, 87 fire truck or vehicle, 88 or a 
police car. 89 Incidental questions also are for 
the jury or trial court on conflicting evidence or 
where different inferences reasonably may be 
drawn from the evidence, 90 as, for example, wheth¬ 
er the driver was responding to an emergency 
call, 91 whether the siren was sounded, 92 and wheth¬ 
er the right of way had been forfeited. 93 

The evidence must be legally sufficient to jus¬ 
tify submission to the jury of the question of de¬ 
fendant’s negligence or of some question incidental 
thereto. 94 

k. Liability for Acts of Third Person 

(1) In general 

(2) Servant or agent 

(3) Scope of employment 

Negligence of motorist in injuring 
driver of vehicle used in saving 
life or property, etc., as question 
of law or fact see supra subdivi¬ 
sion f (6) (c) of this section 

87. Ark.—Healy & Roth v. Balmat, 

74 S W 2d 242, 180 Ark 442. 

Mo.—Nance v. Lansdell, App, 73 S. 

W.2d 346. 

Collision with other vehicle 

(1) Generally.—Deer v. Strauf, 296 
N.W. -68. 236 Wis. 597. 

(2) With parked automobile.— 

•O’Neil & Ilcarne v. Bray’s Adm’x, 

90 S W 2d 3-53, 262 Ky. 377. 

Whether speed of private ambu¬ 
lance which skidded into automobile 
parked along highway was reasona¬ 
ble, considering condition of road, 

•density of traffic, and many parked 
cars on both sides of road, or wheth¬ 
er it constituted negligence, was for 
jury.—O’Neil & Hearne v. Bray’s 
Adm’x, supra. 

88. Collision with other vehicle 

(1) Generally. 

Cal —Raynor v. City of Areata, 77 P. 

2d 1054, 11 Cal.2d 113—Isaacs v. 

City and County of San Francisco, 

167 P.2d 221, 73 Cal.App.2d 621. 

Fla.—City of Miami v. Thigpen, 11 
So.2d 300, 151 Fla 800. 

Til.—Groot v. City of Chicago, 53 N. 

E.2d 245, 321 Ill App 502. 

Minn.—Travis v. Collett, 17 N.W.2d 
68. 218 Minn. 592. 

R.I.—Doherty v. Oakland Beach Vol¬ 
unteer Fire Co., 40 A.2d 737, 70 R. 

I. 446. I 

Wt.—Reid v. Abbiatl, 82 A.2d 133, 113 
Vt. 233. 

(2) With parked automobile. 

Pa.—Schu v. City of Pittsburgh, 19 

A.2d 409, 341 Pa. 324. 

Wash.—Hadley v. Arms & Scott, 241 
P. 26, 136 Wash. 632. 


(4) Independent contractor 

(5) Members of owner's family 

(6) User with owner's consent 

(7) Liability of occupant of vehicle driv¬ 

en by another 

(1) In General 

On conflicting evidence or where different inferences 
reasonably may be drawn from the evidence, It is for the 
Jury to determine questions of fact with respect to wheth¬ 
er defendant is liable for Injuries resulting from the op¬ 
eration of a motor vehicle by a third person. 

Where the evidence is legally sufficient and is 
conflicting or more than one inference reasonably 
may be drawn from the evidence, it is for the 
jury, or for the trial court in actions tried with¬ 
out a jury, to determine questions of fact with re¬ 
spect to whether defendant is liable for injuries 
resulting from the operation of a motor vehicle 
by a third person. 95 On such evidence it is for 
the jury or trial court to determine as a question 

in response to signal indicating prob¬ 
ability of air raid entered street In¬ 
tersection against red traffic light 
without being able to ascertain 
whether traffic was approaching 
from his riRht and collided with an¬ 
other automobile killing driver, 
whether chief was in good faith at¬ 
tempting to comply with superior of¬ 
ficer’s order to report at headquar¬ 
ters as quickly as possible and hence 
was entitled to statutory immunity 
from liability for driver’s death was 
for jury—Jankowski v. Welch, 52 A. 
2d 771, 135 N J Law 437. 

91. Cal —Colt man v. City of Bever¬ 
ly Hills, 105 P 2d 163, 40 Cal. App. 
2d 570—Hupping v. Redwood City, 
58 I* 2d 379, 14 Cal App.2d 360 

Pa—Mashinsky v. City of Philadel¬ 
phia, 3 A 2d 790. 333 Pa. 97—Mash¬ 
insky v City of Philadelphia, Com. 
PL, 30 Mun L.R. 177. 

92. Cal —Mastro v. City of San Die¬ 
go, 62 P.2d 407, 17 Cal.App.2d 331 
—Falasco v. Hulen, 44 P.2d 469, 6 
Cal App 2d 224. 

Negative testimony of motorist 

and of witness that they heard no 
siren sufficed to make question 
whether warning was sounded, for 
jury, where fire chief testified that 
he sounded siren continuously.—Ray¬ 
nor v City of Areata, 77 P.2d 1054. 
11 Cal 2d 118. 

93. Whether defendant ambulance 
operators forfeited right of way at 
intersection by their unlawful speed 
was for Jury under evidence.—Echols 
v. Vinson, 124 So. 510, 220 Ala. 229. 

94. Evidence held insufficient for 
Jury 

Md.—Baltimore Transit Co. v. Young, 
56 A.2d 140. 

95. Ark—D. F. Jones Const. Co. v. 
Mize, 146 S.W.2d 709, 201 Ark. 702. 


Collision with motorcycle 

N J.—Bode v Bresscm, 155 A. 124, 
9 N J.Misc 585 

89. Cal —Rcpd v City of San Diego, 
177 P 2d 21, 77 Cal App 2d 860 

Pa—Mashinsky v City of Philadel¬ 
phia, Com PL, 3ft Mun L R 177. 
Collision with other vehicle 
Cal —Stone v City and County of 
San Francisco. 80 P 2d 175, 27 Cal 
App 2d 34—Hopping v. Redwood 
City, 58 F.2d 379, 14 Cal.App.2d 
360. 

TIL—Styblo v. McNeil, 45 N.E.2d 
1011, 317 111 App 316 

Causing plaintiff to strike pole 

N.H.—American Motorists Ins. Co. 
V. Rush, 190 A. 432, 88 N H. 383 

Cansing another vehiole to strike 
plaintiff’s vehicle 

Or—Hornshuh v. Alldredge, 41 P.2d 
423, 149 Or. 419. 

Injury to bicyclist 
Miss.—City of Meridian v. Beeman, 
166 So. 757, 176 Miss. 527. 

Injury to pedestrian 

(1) Crossing street. 

Cal —Von Arx v. City of Burlingame, 
60 P.2d 305, 16 Cal.App.2d 29. 
Pa.—Mashinsky v. City of Philadel¬ 
phia. 3 A.2d 790, 333 Pa 97—Cavey, 
to Use of Butz, v. City of Bethle¬ 
hem, 1 A.2d 653, 331 Pa. '556—Lo¬ 
gan, to Use of Butz, v. City of 
Bethlehem, 187 A. 389, 324 Pa. 7. 

(2) On sidewalk as result of col¬ 
lision between police car and pri¬ 
vate automobile.—Robinson v. City 
of New York, 44 N.Y.S.2d 939, 266 
App.Div. 1024. 

90. Cal.—Reed v. City of iSan Diego, 
177 P.2d 21, 77 Cal.App.2d 866. 

Good faith 

Where chief of city fire guard pro¬ 
ceeding in automobile to city hall 
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of fact the relationship existing between the own¬ 
er of the vehicle and the person operating it at 
the time of the accident, 96 whether at the time of 
the accident defendant was in control of the ve¬ 
hicle or its operator, 97 whether defendant owner 
riding in the vehicle participated in the manage¬ 
ment or driving of the vehicle, 98 or whether de¬ 
fendant and the operator of the vehicle were en¬ 
gaged in a joint enterprise, 99 and whether at the 
time of the accident the operator was acting in pur¬ 
suance of the joint enterprise. 1 

The evidence must 'be legally sufficient to war¬ 
rant or require submission to the jury, and in 
various cases the evidence has been held insuffi¬ 
cient to charge defendant with responsibility for 
injury resulting from the operation of a motor 
vehicle by a third person. 2 Where the evidence is 
undisputed and but one inference reasonably may 


be drawn therefrom, the question of defendant’s 
liability for injury resulting from the operation of 
the vehicle by a third person is a question of law 
for the court. 8 Where the presumption, flowing 
from proof of ownership of the motor vehicle in¬ 
volved, that the owner was in possession and con¬ 
trol is rebutted by uncontradicted evidence, the 
question of the owner’s liability generally is a 
question of law for the court, 4 although in some 
cases the question has been held to be one of fact 
for the jury. 6 

(2) Servant or Agent 

Where the evidence Is conflicting or where different 
Inferences reasonably may be drawn from the evidence, 
it is for the Jury to determine whether the person op¬ 
erating the motor vehicle causing the injury was the 
defendant’s servant or agent. 

Where the evidence is legally sufficient and is 


Cal.—Di Vita v. Martinelli, 11 P 2d 
423, 123 Cal App. 392. 

Mass —Malloy v Newman, 37 N E 
2d 1001, 310 Mass. 269—Marsn v. 
Beraldi, 157 N.E. 347, 260 Mass. 
225. 

N H — Ricard v. Pollard Auto Co., 169 
A. 876, 86 Nfl. 433. 

N.Y.—Jackson v. Brown & Kleinh »i»z, 
7 N.E 2d 265, 273 N.Y. 365—Phelps 
v. Sexton, 200 N.E. 61, 269 N V 
673—Grant v. Kncpper, 156 N.E. 
650, 245 N.Y. 158. 

Ohio—Gradison Const. Co. v. Braun, 
180 N.E 274, 41 Ohio App. 389. 
Tex —Roadway Express v. Ga&.ton, 
Civ.App., 91 S.W.2d 883, error dis¬ 
missed. 

Liability of owner of motor vehicle 
for acts of third persons see su¬ 
pra $ 432 et seq 

In order to make jury case, plain¬ 
tiff was required to show that opera¬ 
tor, at time of accident, was either 
under control of company with re¬ 
spect to his physical conduct or sub¬ 
ject to right of company to control 
such conduct in relation to use of 
automobile—Pfeifer v. United Bak¬ 
ers Supply Co., Mo.App., 160 S.W.2d 
795. 

Operation of owner’s vehicle by ga- 
ragemaa 

N.Y.—Houlihan v. Selengut, 31 N.Y. 
S.2d 560, 263 App Div. 811. 

Operation by prospective buyer 

Ky.—Wilhelmi v. Berns, 119 S.W.2d 
625, 274 Ky. 618. 

Me.—Beaudoin v. W. F Mahaney, 
Inc., 159 A. 567, 131 Me. 118. 
liability of parent 
Wash.—Robinson v. Ebert, 39 P.2d 
992, 180 Wash. 387. 

Ziease of motor vehlole 

(1) Automobile owner was not 
liable, as matter of law, for dam¬ 
ages caused by automobile in hands 


of lessee.—Conners v. Houma Pack¬ 
ing Co, 125 So 294, 12 L*.App. 167 
(2) Whether defendant had leased 
bus in collision with which plaintiff 
motorist received Injuries to corpora¬ 
tion of which defendant was presi¬ 
dent, and whether such lease was 
in effect on date of accident and re¬ 
lieved defendant from liability from 
operation of bus, was for jury — 
Pierl v. Harris, 181 A. 855, 120 Pa 
Super. 36. 

96. Go.—Trawick v. Chambliss, 166 
S E 268, 42 Gt App. 333. 

Ind —Jay v Holman, 20 N.E.2d 656, 
106 Ind App. 413 

97. IT S — Jackson v. Blue, C.C.A.Va., 

3 52 F 2d 67. 

Md.—Dippcl v. Juliano, 137 A. 614, 
152 Md 699. 

Moss—Marsh v. Beraldi, 157 N.E. 
347, 260 Mass 225. 

N.Y.—Herman v. Western Union Tel¬ 
egraph Co, 246 N.Y S. 609, 233 
App Div 298 

Or.—McKay v. Pacific Building Mate¬ 
rials Co., 68 P.2d 127, 156 Or. 578. 
Tex.—McCarthy v. Fifty-Fifty Auto 
Livery, Civ.App., 16 S.W 2d 349. 

98. Okl —Fixico v. Ellis, 46 P.2d 
‘519, 173 Okl. 5. 

99. Ala.—Peoples v. Seampn, 81 So. 
2d 88, 249 Ala 284. 

Mo—Anderson v. Northrop, 96 S.W. 

'2d 521, 230 Mo App. 1225. 

Ohio.—Leonard v Glenn Cartage Co., 
App., 75 N E 2d 813. 

Tex.—Seinsheimer v. Burkhart, Civ. 
App., 93 S.W.2d 1231, modified on 
other grounds 122 S.W.2d 1063, 132 
Tex. 336. 

1. Ohio.—Leonard v. Glenn Cartage 
Co., App., 75 N.E.2d 813. 

Making repairs 

Where plaintiff sought to hold 
transportation company liable for| 
negligent operation of truck on| 
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| ground that truck owner and trans- 
| portation company were engaged in a 
joint venture in pursuance of which 
owner was operating truck at time 
of accident and truck owner testi¬ 
fied that he was driving truck home 
to make repairs, whether such re¬ 
pairs were reasonably necessary to- 
be made at that time to further any 
purpose of alleged Joint venture was 
question for jury —Leonard v Glenn. 
Cartage Co , supra 

2. Cal —Withey v. Hammond Lum¬ 
ber Co., 35 P.2d 1080, 140 Cal App. 
587—Hathaway v. Mathews, 258 P. 
712, 85 Cal App. 31. 

Mass—Hinds v Bowen. 167 N.E. 
332, 268 Mass 55. 

N .T.—Larombe v Cudahy Packing 
Co., 137 A. 638, 103 N.J.Law 651. 
N.Y —Dunne v. Contentl, 4 N.Y.S.2<2 
148, 167 Misc. 925. affirmed 9 N.Y. 
S.2d ’248, 256 App.Dlv. 833. 

3. Tex.—Thomas v. Southern Lum¬ 
ber Co., Civ.App., 181 S.W 2d 111. 

Joint enterprise 

Ohio.—Fredrick v. Cleveland Build¬ 
ers’ Supply & Brick Co.. 171 N.E. 
118, 34 Ohio App. 402. 

4. D.C —Curry v. Stevenson, 26 F. 
2d 534, 58 App.D.C. 162. 

N.J.—Le Strange v. Krivit, 158 A. 

117, 10 N.J.Misc. 146. 

Presumption of control see supra S 
509. 

Directed verdlot for owner 

D.C.—Curry v. Stevenson, 26 F.2d 
534, 58 App.D.C. 162. 

N.J.—Kirrer v. Bromberg, 172 A. 498, 
113 N.J.Law 98—Ianuzzl v. Public 
Service Interstate Transp. Co.. 163 
A. 81, 10 N.J.Misc. 1205—Dooley v. 
Saunders U-Drive Co., 162 A. 656, 
109 N.J.Law 295. 

5. N.Y.— Kessler v. Philadelphia 
Rural Transit Co., 268 N.Y.S. 265, 
238 App.Dlv. 146. 
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conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for 
the jury, or for the trial court in actions tried 
without a jury, whether the person, whose alleged 


negligent act was declared to have caused the in¬ 
jury, was defendant's servant or agent at the time 
of the injury. 6 The weight of the evidence is 


6. U.S.—Waggaman v. General Fi¬ 
nance Co. of Philadelphia, CC.A. 
Pa., 116 F.2d 254. 

Ala.—Peoples v. Seamon. 31 So.2d 
88, 249 Ala. 284—Patrick v. Mitch¬ 
ell. 6 So.2d 889, 242 Ala. 414— 
Slaughter v. Murphy, 194 So C49, 
239 Ala. 260—W. F. Covington 
Planter Co. v Roberson, 194 So 
171, 239 Ala. 70—Grimes v. Fulmer, 
180 So. 321, 235 Ala. 646, followed 
in 180 So. 323. 235 Ala. 664, and 
183 So. 924, 28 AlaApp. 630—In¬ 
ternational Harvester Co. v. Wil¬ 
liams, 133 So. 270, 222 Ala 589. 
followed in 133 So 275, 222 Ala 
695—Tullis v. Blue, 114 So 185. 
216 Ala 677—Deaton Truck Line 
v. Tillman. 80 So 2d 584, 33 Ala. 
App 143—Southeastern Const. Co. 
v. ltobbins, 27 So 2d 703, 32 Ala. 
App 535, followed in 27 So 2d 708, 
and 27 <So.2d 709, three cases, 248 
Ala. 371, 372, certiorari denied 27 
So 2d 705, 248 Ala 367—William IS 
Harden. Inc, v. Ilurden, 197 So 94, 
29 AlaApp 411. 

Arlz—Maynard v. Hall, 143 P.2d 884, 
61 Ariz. 32. 150 ALR 618. 

Arte.—D. F. Jones Const. Co v. Mize, 
146 S W 2d 709, 201 Ark. 702— 

Union Securities Co v. Taylor. 4 8 
S W 2d 1100, 185 Ark 737—Casteel 
▼ Yantis-IIarpe* Tiro Co, 39 S 
W.2d 306, 183 Ark 912. 

Cal.—Martin v. Miqueu, 98 P.2d 816, 
37 Cal App 2d 133—Fechtner v 
Costa, 61 1-* 2d 473, 16 Cal App 2d 
691—Everett v Howard Bu*ck Co.. 
09 P.2d 506, 15 Cal App 2d 544- 
Knight v. Gossclin, 12 P.2d 454, 
124 Cal.App 290—Perry v. A Pala¬ 
din!, Inc. f 264 P. 580, 89 Cel App. 
276—Hathaway v. Mathews, 258 P. 
712, 85 Cal App. 31. 

Colo.—Boulderado Motors v. Peter¬ 
son, 66 P.2d 1269, 100 Colo. 238. 

D.C.—Simmons v. Brooks, 72 F.2d 86, 
63 App D.C. 293 

Fla—Wolfe v. City of Miami, 137 So. 
892, 103 Fla. 774. 

Ga.—Jackson v. Service Laundry Co., 
134 SE. 832, 35 Ga.App. 760. 

Idaho —Maier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Idaho 
•642. 

Ill.—Curtis v. Kaderbek. 53 NE.2d 
277, 321 Ill. App. 471—Kelley v. 

Miles, 16 N.E.2d 931, 296 Ul.App. 
650—Dennehy v. W. A. Wood Co., 
2 N.E.2d 586, 285 Ill.App. 598—Gil¬ 
lie v. Jurzyna, 1 N.E.2d 763, 284 
Ill.App. 174—Onyschuk v. A. Vin¬ 
cent Sons Co., 277 Ill.App. 414— 
Spies v. iSussman, 264 Ill.App. 528. 

Ind.—Kettner v. Jay, 26 N.E.2d 546. 
107 Ind App. 643—Pennsylvania lee 
A Coal Co. ▼. EUscher, 31 N.E.2d 


436, 106 Ind.App. 613—Standard Oil 
Co. of Indiana v. Thomas, 13 N E. 
2d 336, 105 Ind.App 610—Fairway 
Coffee Co. v Selch, 183 N E. 323, 98 
Ind App. 136. 

Ky.—Webb v. Dixie-Ohio Express 
Co., 165 S.W 2d 539, 291 Ky. 692— 
Sympson Bros Coal Co. v. Coomes, 
58 S.W.2d 594, 248 Ky. 324—Bow¬ 
en v. Gradison Const. Co, 6 S.W. 
2d 481, 224 Ky 427. 

La.—Bolinger v. Williams Bros., 
App., 134 So. 356. 

Md.—Dorman v. Koontz, 165 A. 461, 
144 Md. 635—Vacek v. State, 142 A. 
491, 155 Md 400. 

Mass.—Kelly v. Railway Express 
Agency, 52 N E 2d 411, 315 Mass 
301—Du Bols v Powdrcll, 171 N. 
E. 474, 271 Mass. 391—Marsh v. 
Beraldi,#157 N.E. 347, 260 Mass 
225. 

Mich.—Greene v. Richer, 270 N.W. 
194. 278 Mich. 1. 

Minn —Coleman v. Clement’s Chevro¬ 
let Co , 219 N.W. 92, 174 Minn. 277. 

Miss.—Merchants Co. ▼. Tracy, 166 
So. 340, 173 Miss 49. 

Mo—Smith v Fine, 175 S.W 2d 761, 
351 Mo 1179--Ilerrington v. Hoey, 
139 iS W 2d 477, 315 Mo 1108— 

Margulls v Nutional Enameling & 
Stamping Co, 23 S W 2d 10*9, 324 
Mo 420—Fuqua v Lumbermen's 
Supply Co, 76 S W 2d 715, 229 

Mo App 210— Shannon v. Unsell, 
App, 50 S W 2d 1059. 

Neh—Mackechnie v Lyders, 279 N. 
W 328. 134 Neh 682 

N.J.—Warsley v. Brtan, 174 A. 743, 
114 NJ.Law 36—Smith v. Kirby, 
172 A. 41, 113 N J Law 10—Ben- 
venuti v Angersbuch, 168 A. 434, 
111 N.J.Law 291—Brown v. Las- 
seff, 168 A. 294, 111 NJ.Law 235 
—Vande Tolder v. Van Bevcren, 
162 A. 546, 109 NJ.Law 524— 

Meicke v. Silk City News Co., 150 
A. 391, 106 N.J.Law 513. 

N.C.—Donivant v. Swaim, 47 S.E 2d 
707, 229 N.C. 114—Toler v. Savage, 
37 S E 2d 485. 226 NC 208—Frank 
v. McIntosh, 199 S E. 615, 214 NC. 
465—Joyner v. Pail, 188 SE. 209, 
210 N.C. 663—Misenheimer v. Hay- 
man, 143 S.E. 1, 195 N.C. 613. 

N.D.—Leonard v. North Dakota Co¬ 
op. Wool Marketing Ass'n, 6 N.W. 
2d 576, 72 N.D. 310—Bentley v. 
Oldetyme Distillers, 289 NW. 92, 
69 N.D. 687. 

Ohio.—Goldberg v. Jordan, 196 N.E. 
775, 130 Ohio St. 1—Leonard v. 
Kreider, 190 N.E. 634, 128 Ohio St. 
267—Williams v. Middendorf, App., 
32 N.E.2d 436—Allen v. Leavick, 
182 NE. 139, 43 Ohio App. 100- 
Alloy Cast Steel Co. v. Arthur, 179 
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NE. 743, 40 Ohio App. 603—Ford 
v. Papcke, 158 N.E. 568, 26 Ohio 
App. 225. 

Okl —Ottinger v. Morris, 104 P.2d 
254, 187 Okl. 517—Hagler v. Breeze, 
35 P.2d 892, 169 Okl 37. 

Or.—Ellenberger v. Fremont Land 
Co., 107 P 2d 837, 165 Or. 375—Lehl 
v. Hull, 63 P 2d 48, 152 Or. 470, re¬ 
hearing denied 54 P.2d 290, 152 
Or. 470—Miller v. Service and 
Sales, 38 l’.2d 995, 149 Or. 11, 96 
ALR. 628—rurdin v Richardson, 
34 P.2d 926, 148 Or. 68—Davis v. 
Underdahl. 13 P.2d 362, 140 Or. 
242. 

Pa—Coates v. Commercial Credit 
Co , 165 A. 377, 310 Pa 330—Eckert 
v. Merchants* Shipbuilding Corpo¬ 
ration, 124 A 477, 280 Pa 840- 
Morris v. Ward, 24 A 2d 775, 148 
Pa Super 28, reversed on other 
grounds 26 A 2d 926, 345 Pa. 226— 
Wade v. Cleavenger, 34 Pa Dist. & 
Co 297. 86 Pittsh Leg J. 627—West 
v Morgan, Com PI., 52 Dauph.Co. 
361, affirmed 27 A.2d 46, 346 Pa. 
61—Benkcrt v Buehler, Com.Pl., 
58 Montg'Co 416. 

R.I —Golf v. Craft’s, Inc. 20 A.2d 
•520, 67 R T. 11, reargument denied 
21 A 2d 10. 67 RI. 11—Stanford v. 
Panniello. 133 A 441 

SC—Watson v Kennedy, 186 S E. 
•54i), 180 SC 513—Holcombe v. W. 
N Watson Supply Co., 171 S E. 604, 
171 SC 110—Chantry v. Pettit Mo¬ 
tor Co. 152 SE 753, 156 SC. 1. 

Tex—Rankin v. Nash-Texas Co, 105 
S W 2d 195, 129 Tex 396--Kuyken- 
dall v Vaden, Clv.App, 187 S W 2d 
143—Norris Bros. v. Mattinson, 
Clv.App, 145 S.W.2d 204—Buckley 
v. Gulf Refining Co., 123 S.W.2d 
970, error dismissed, judgment cor¬ 
rect—Ramirez v Salinas, Clv.App., 
90 S W 2d 891, error dismissed 117 
S.W 2d 56, 131 Tex. 537—Guinn v. 
Imperial Sugar Co., Clv.App, 44 S. 
W.2d 409, error dismissed—Univer¬ 
sal Transp Co. v. Ramos, Clv.App, 
37 S W 2d 238, error dismissed— 
Miller v. Diamond, Clv.App, 25 S 
W.2d 659, reversed on other 
grounds Commercial Standard Tns 
Co. v. Miller, Com.App., 48 S.W. 
2d 618—Robert Oil Corporation v. 
Garrett, Clv.App , 22 S W 2d 508, 
affirmed, Com.App., 37 S.W 2d 135. 

Utah—Fox v. Lavender, 66 P 2d 
1049, 89 Utah 115, 109 A.L.R. 106. 

Vt—Pappillo’s Adm’x v. Trairie, 164 
A. 537, 105 Vt. 193. 

Va—Hoover v. J. P. Neff & Son. 31 
S E 2d 265, 183 Va. 56—Gable v. 
Blngler. 15 S E 2d 33, 177 Va. 641. 

W Va.—Weisman'le v Petros, 19 S. 
E.2d 594, 124 W.Va. 180. 
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for the jury. 7 Where the evidence leaves the 
court in doubt as to whether the operator of the 
motor vehicle was defendant's servant or agent, 
the question should be submitted to the jury. 1 
On conflicting evidence or where different infer¬ 
ences reasonably may be drawn, incidental ques¬ 
tions also are for the jury or trial court. 9 


The evidence must be legally sufficient to warrant 
or require submission to the jury, 1 ® and in various 
cases the evidence has been held insufficient to 
justify submission to the jury of the issue whether 
the person operating the motor vehicle at the time 
of the accident was defendant's servant or agent. 11 
Where the evidence is uncontradicted and but one 


Wie.—Patterson y. Phillips, 256 N. 
W. 624, 216 Wis. 1S5—Geliloff v. 
De Marce, 234 N.W. 717, 204 Wis. 
464—Border v. McKeith, 224 N.W. 
102, 128 Wis. 315. 

42 C.J. p 1257 note 86, p 1258 note 
69, p 1259 note 2. 

Relationship of master and servant 
as question of law or fact general¬ 
ly see Master and Servant 9 617 a 
( 2 ). 

Although evidence is undisputed, 

question is for Jury where different 
inferences reasonably may be drawn 
from evidence.—Larkins v. Utah 
Copper Co., 127 P.2d 354, 169 Or. 
499. 

Mixed question of law and fact 

Cal.—Washko v. Stewart, *67 P.2d 
144, 20 Cal App.2d 347. 

Bailee or servant 

R.I.—Massart v. Narragansett • Elec¬ 
tric Co., 171 A. 238, 54 R.I. 154. 

Bpeolal employment 

Fla.—Postal Telegraph & Cable Co. 
v. Doyle, 167 So. 358, 123 Fla. 695, 
affirmed 175 So. 615, 128 Fla. 707. 
Pa.—Rosen v. Diesinger, 158 A. 561, 
306 Pa. 13. 

42 C.J. p 1257 note 86 [d]. 

Ambulance drivers 

Ala.—Jefferson County Burial Soc. v. 

Cotton, 133 So. 256, 222 Ala. 678. 
Or.—Fleming v. Ambulance Co., 64 
P.2d 519, 155 Or. 361. 

Tex.—Robertson v. Holden, CIv.App., 
297 SW. 327, reversed on other 
grounds Robertson & Mueller v. 
Holden, Com App., 1 S.W.2d 570. 

Pallow servant 

(1) In automobile negligence ac¬ 
tion, evidence presented question for 
jury whether plaintiff and driver of 
automobile in which he was riding 
were fellow servants engaged in 
same employ and in course of such 
employment at time of the accident. 
—Malachowskl v. Edward Smith 
Packing Co.. 74 N.T.S.2d 552, 272 
App.Dlv. 1099. 

(2) Where action is brought by 
another employee of defendant rid¬ 
ing in defendant’s car with chauf¬ 
feur, question of defendant's liability 
in such action, depending on whether 
relation between chauffeur and other 
employee was that of vice principal 
or fellow servant, is question of fact 
for Jury.—McCall v. B. Nugent Bros. 
Dry Goods Co., Mo., 286 S.W. 824— 
42 C.J. p 1258 note 96. 


Zusurauce ageat 

Ohio.—Amstutz v. Prudential Ins. Co. 
of America, 26 N.E 2d 454, 136 
Ohio St. 404. 

Purchaser from defendant 

Whether truck driver purchasing 
truck on Installments from defend¬ 
ant was defendant’s servant within 
scope of employment while driving 
home after work was question for 
jury.—Linton v. St. Louis Lightning 
Rod Co., Mo.App., 285 S.W. 183. 
Postal employee or servant of ter¬ 
minal company 

D.C.—Washington Terminal Co. v. 

Martin, App.D.C., 167 F.2d 762. 
Salesmen * 

(1) Generally.—Craig v Morgen- 
week, 194 A. 188, 15 N.J.Misc. 637 
—42 C.J. p 1258 note 99 [t\. 

(2) Automobile salesman 

Ariz.—Consolidated Motors v Ketch- 
am, 66 P.2d 246, 49 Ariz 295. 

N.J.—Cooper v Endress Motors, 8 A. 

2d 382, 123 N J.Law 290. 

Tex —Walter Irvin, ine , v. Vogel, 
Civ.App., 158 S.W.2d 93, error re¬ 
fused. 

Wash—McMullen v. Warren Motor 
Co., 25 P.2d 99, 174 Wash. 464. 

Taxicab drivers 

Ind—McDonald v. Swanson, 1 NE. 

2d 684, 103 Ind App 171. 

Md.—Association of Independent 
Taxi Operators v. Kern, 13 A.2d 
374, 178 Md. 2-52, 131 A.L.R 792. 
Mo.—Chastain v. Winton, 152 S.W.2d 
165, 347 Mo. 1211. 

Effect of defendant's name on ve¬ 
hicle 

Ala.—Duke v. Williams, 32 So 2d 3*62 
—Dortch Baking Co. v. School, 194 
So. 807, 239 Ala 266. 

Ga—Minter v Kent, 8 S.E.2d 109, 
62 Ga.App. 265. 

N.C.—Daniel v. East Tennessee Pack¬ 
ing Co., 3 S.E.2d 282. 215 NC. 762. 
Ohio.—Steffens v. Continental 
Freight Forwarders Co., 35 N.E.2d 
734, 66 Ohio App. 534. 

Okl.—P. & S. Taxi &. Baggage Co. v. 

Cameron, 80 P.2d 618, 183 Okl. 226. 
Tex.—Richmond v. Champagne’s 
Bakery, CIv.App., 149 S.W.2d 304, 
error dismissed, judgment correct 
—Gibson v. Gillette Motor Trans¬ 
port, 138 S.W.2d 293, error refused. 
42 C.J. p 1267 note 86 [a]. 

7. Wis.—Borger v. McKeith, 224 N. 
W. 102, 198 Wis. 316. 

& Idaho.—Gorton v. Doty, 69 P.2d 
136, 57 Idaho 792—Willi v. Schae¬ 
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fer Hitchcock O.. 25 P.2d 167, 59 
Idaho 367. 

9. Mich.—Hazard v. Great Central 
Transport Corporation, 258 N.W. 
210, 270 Mich. 60. 

Nature of business of defendant 
Whether business which employed 
truck driver was Independent busi¬ 
ness or was merely branch of de¬ 
fendant’s business, so as to make 
truck driver an agent of defendant, 
was for jury.—Glazer v. Woodward, 
Tex Civ.App., 127 S.W 2d 938, error 
dismissed, judgment correct. 

10. Mere scintilla of evidence is in¬ 
sufficient 

Cal —Hathaway v. Siskiyou Union 
High School Dist., 151 P.2d 861, 66 
Cal.App 2d 103. 

N C.—Smith v. Mariakakis, 36 S.E.2d 
651, 2>66 N.C. 100. 

11. u.S—P. F. Collier & Son Co. v. 
Hart fell, C.C.A Minn., 72 F.2d 625. 

Ala.—Reed v. McCracken, 170 So. 765, 
233 Ala. 175—The Praetorians v. 
Nelson, 147 So. 686, 25 Ala App. 
418. 

Cal—Newman v. Steuernagel, 40 P. 
2d 925, 4 Cal. App. 2d 185—Stras- 
burger v. Prescott, 295 P. 357, 111 
Cal. App. 104. 

Ind —Bojrab v. B & B Sand & Grav¬ 
el Co., 156 N.E. 619, 86 Ind.App. 
556. 

Md—Forbstein v. General Tire Co., 
175 A. 445, 167 Md. 686—Pennsyl¬ 
vania R. Co. v. Lord, 151 A. 400, 
159 Md. 518 

Mass.—K wind las ▼. Kneel, 158 N.E. 
335, 261 Mass. 91. 

Mo.—Ross v. St. Louis Dairy Co., 98 
S.W.2d 717, 339 Mo. 982—Sweat v. 
Brozman, App., 198 S.W.2d 531— 
Pfeifer v. United Bakers Supply 
Co., App., 160 S.W.2d 795—Tourka- 
kis v. Billman, App., 71 S.W.2d 
1084—Igo v. Alford, 69 S.W.2d 317, 
228 Mo.App. 457—Griffey v. Koeh¬ 
ler, App., 50 S.W.2d 693—Shannon 
v. Del-Home Light Co., App., 43 S. 
W.2d 872. 

N.H.—Ricard v. Pollard Auto Co., 169 
A. 876, 86 N.H. 433. 

N.C.—Smith v. Mariakakis, 36 S.E.2d 
651, 226 N.C. 100. 

Okl.—Fairmont Creamery Co. of 
Lawton v. Carsten, 55 P.2d 757, 
175 Okl. 692—Neilan Co. v. Miller, 
52 P.2d 783. 176 Okl. 104. 

Or.—Stillinger v. Asbury Transp. Co. 
of Oregon, 24 P.2d 1021, 144 Or. 
256. 

Tex.—National Cash Register Co. v. 
Rider, Com.App., 24 S.W.2d 28— 
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inference reasonably may be drawn therefrom it 
is a question of law for the court whether the per¬ 
son operating the motor vehicle causing the injury 
was defendant’s servant or agent; 12 where on 
undisputed evidence the only reasonable inference 
is that such person is not defendant’s servant 
or agent at the time of the accident the court 
may so declare as a matter of law. 13 It is usual¬ 
ly a question of law for the court where the con¬ 
tract claimed to have established the relation is 
in writing. 14 

Effect of presumptions. The presumption of the 


agency of the operator of the motor vehicle caus¬ 
ing the injury arising from proof of defendant’s 
ownership of the vehicle, considered supra § 509, 
has been held sufficient, in the absence of rebutting 
evidence, to make a prima facie case for the jury. 15 
Where the evidence in rebuttal of the presump¬ 
tion of agency of the operator flowing from proof 
of defendant’s ownership of the motor vehicle is 
contradicted, or different inferences reasonably 
may be drawn from the evidence, the issue of 
agency is for the jury; 16 but where the evidence 
rebutting the presumption of agency is undisputed 


Boydston v. Jones, Civ.App., 177 S. 
W.2d 303—Lewis v. J. P. Word 
Transfer Co., Civ.App., 119 S.W.2d 
106, error refused—Moore v. Rob¬ 
erts, Civ.App, 93 S.W.2d 236, er¬ 
ror refused—English v. Mills, Civ. 
App , 299 S.W. 342. 

Va—Monumental Motor Tours v. 

Eaton, 35 S E.2d 105, 184 Va. 311. 
Wash—MacDonald v. Glllio, 44 P.2d 
783, 181 Wash. 673. 

Wis —Schulz v. General Casualty 
Co., 288 NW. 803. 233 Wis. 118— 
Kruse v. Weigand, 235 N W. 426, 
204 Wis. 195, followed in 235 N.W. 
431, 204 Wis. 206, Smith v. Wei¬ 
gand, 235 N.W 431, 204 Wis 207, 
Smith v. Weigand, 235 NW. 431 
(two cases), 204 Wis 208 and 
Woodard v. Weigand. 235 N W. 432, 
204 Wis. 209. 

Sigh school principal and students 

In action for death caused by au¬ 
tomobile, evidence that high school 
principal permitted three minor stu¬ 
dents to be absent from school, that 
he gave them voucher on student 
body funds for gasoline which the 
students were to use on automobile 
trip to advertise carnival sponsored 
by civic organizations to raise funds 
to purchase high school hand uni¬ 
forms, and that ho gave them letter 
to principals of other high schools, 
was insufficient for Jury on issue of 
existence of relationship of principal 
and agent between principal and stu¬ 
dents—Hathaway v. Siskiyou Union 
High School Dist., 161 P.2d 861. 66 
Cal.App 2d 103. 

Partnership 

(1) Partner's statements In depo¬ 
sition were insufficient to take to ju¬ 
ry question whether automobile driv¬ 
er was engaged in partnership busi¬ 
ness at time of accident. —Caswell v. 
Maplewood Garage, 149 A. 746, 84 N. 
H. 241, 73 A.L.R. 433. 

(2) Where liability for personal 
Injuries and property damage result¬ 
ing from collision between plaintiffs' 
automobile and truck driven by an¬ 
other was predicated on partnership 
of truck driver’s alleged employers, 
and proof Bhowed ownership of tract 
of land by defendants but that only 
one of .them was engaged in remov¬ 


ing timber from land for his own ex¬ 
clusive profit and had alone employed 
truck driver, direction of verdict for 
person having no interest in proflLs 
was proper, since facts showed that 
there existed no partnership.—Gar¬ 
rett v. Roy Sturgis Lumber Co., 146 
S.W.2d 701, 201 Ark. 752 
Requesting postponement on ground 
of surprise 

In action for injuries sustained in 
collision with automobile, direction 
of verdict for owner of automobile 
because of failure to show driver's 
agency where plaintiff objected be¬ 
cause of surprise was not error, 
where plaintiff did not request post¬ 
ponement.—Forbstein v. General Tire 
Co., 175 A. 445, 167 Md. 686. 

12. Mo—resot v. Yanda, 126 S.W.2d 
240, 344 Mo 338. 

Tex—Sturdcvant v. Hooper, Civ. 
App., 101 S.W.2d 379, error dis¬ 
missed. 

Vt.—Luce v. Chandler, 195 A. 246, 109 
Vt. 275. 

42 C.J. p 1258 note 88 [a]. 

13. Ala.—Crusc-Crawford Mfg. Co. 
v. Rucker, 123 So. 897, 220 Ala- 
101 . 

Conn.—Gazdik v. Gates Body Co., 139 
A. 506, 107 Conn. 171. 

Ga.—Stengcr v. Mitchell, 28 S.E.2d 
885, 70 Ga App. 563. 

Ky.—Wheeldon v. Regenhardt Const. 

Co., 145 S.W.2d 527, 284 Ky. 603. 
Md.—Forbstein v. General Tire Co., 
175 A. 445, 167 Md. 686. 

Mo.—Oliver v. Morgan, 73 S.W.2d 
993. 

Neb.—Snyder v. Russell, 1 N.W.2d 
125, 140 Neb. 616. 

Tex.—Daily v. Sugarland Industries, 
Civ.App., 124 S \V.2d 199, reversed 
on other grounds Sugarland Indus¬ 
tries v. Daily, 143 S.W.2d 931, 135 
Tex 532. 

Va—Barnes v. Mabry, 42 S.E.2d 304, 
186 Va. 243. 

42 CJ. p 1258 notes 88 [b], 92 [a]. 

14. Iowa.—Page v. Koss Const, Co., 
245 N.W. 208, 215 Iowa 1388. 

15. Mo.—Brucker v. Gambaro, 9 S. 
W.2d 918—McCarter v. Burger, 
App., 6 S.W,2d 979—Edwards v. 

507 


Rubin, 2 S.W.2d 205, 221 Mo.App. 
246. 

Defendant’s name on vehicle 

D.C—Simon v. City Cab Co., 78 F. 
2d 506, 64 App.D.C. 364, certiorari 
denied 56 S.Ct. 173, 296 US. 640, 
80 LEd. 455 

Pa.—Nalevanko v. Marie, 196 A. 49, 
328 Pa. 686—lteadshaw v. Mont¬ 
gomery, 169 A. 135, 313 Pa. 206— 
Talanco v. Baker Office Furniture 
Co., 149 A. 883, 298 Pa. 211. 

Tex—Mrs. Baird's Bakery v. Davis, 
Civ.App., 54 S.W.2d 1031. 

16. U.S.—Falstaff Brewing Corpora¬ 
tion v. Thompson, C.C.A.Neb., 101 
F.2d 301, certiorari denied 59 S.Ct. 
834, 307 U S. 631, 83 L.Ed. 1514. 
Ala.—Scott v. Birmingham Elec. Co., 
33 So.2d 344—Craft v. Koonce, 187 
So. 730, 237 Ala. 652—Tullis v. 
Blue. 114 So. 185, 216 Ala. 677— 
William E. Harden, Inc., v. Har¬ 
den, 197 So. 94. 29 Ala.App. 411. 

Cal.—Montanya v. Brown, 88 P.2d 
745, 31 Cal App.2d 642. 

D.C.—Simmons v. Brooks, 72 F.2d 86, 
63 App D.C. 293. 

Idaho.—Willi v. Schaefer Hitchcock 
Co, 25 P.2d 167, 53 Idaho 367. 

Md.—Pennsylvania R. Co. v. Lord, 
151 A. 400, 159 Md. 518. 

N J.—Simmons v. Wiley M. E. 
Church, 170 A. 237, 112 N J.Law 
129—Conway v. Pickering, 1*6 1 > A. 
76, 111 N.J.Law 15—Hart v. Brus- 
nahan, 137 A. 845, 5 N.JMisc. 469. 
Or—Ellonberger v. Fremont Land 
Co, 107 I'.2d 837, 165 Or. 375-- 
Brown v. Fields, 83 P.2d 144, 160 
Or. 23. 

S C. —Watson v. Kennedy, 186 S.E. 
549, 180 S.C. 543. 

Wash.—Davis v. Browne, 147 P.2d 
263, 20 Wash.2d 219—Bradley v. 
S. L. Savidge, Inc., 123 P.2d 780, 
13 Wash. 2d 28. 

W.Va.—Weismantle v. Petros, 19 S. 
E 2d 594, 124 W.Va. 180. 

Xn order to Justify direoted verdiot 
for defendant shown prima facie 
owner of car injuring plaintiff, it was 
necessary that defendant’s evidence 
overcome probative force of infer¬ 
ence justified by ownership.—Borger 
v. McKeith, 224 N.W. 102, 198 Wis.* 
318. 
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and but one inference reasonably may be drawn 
therefrom, it is generally a question of law for 
the court. 17 In some jurisdictions, however, the 
presumption or inference of agency as drawn from 
proof of ownership of the vehicle is sufficient to 
warrant submission to the jury although the evi¬ 
dence in rebuttal is uncontradicted. 18 

Under some statutes providing that proof that 


at the time of the accident the motor vehicle was 
registered in the name of defendant as owner con¬ 
stitutes prima facie evidence that the motor ve¬ 
hicle was then being operated by, and under the 
control of, a person for whose conduct defendant 
is legally responsible, and that absence of such re¬ 
sponsibility is an affirmative defense to be set up 
in the answer and proved by defendant, submis- 


17. U.S.—De Bord v. Proctor & 
Gamble Distributing Co.. D.C.Ga., 
68 FSupp. 167, affirmed, C.C.A., 14C 
F. 2d 64. 

Ala—Scott v. Birmingham Elec. Co., 
33 So.2d 344—Cox v. Roberts, 27 So. 
2d 617, 248 Ala. 372—Craft v. 

Koonce, 187 So. 730, 237 Ala. 662— 
Walker v. Stephens, 127 So. 668, 
221 Ala 18—Tullls v. Blue, 114 So. 
186, 216 Ala. 677—Freeman v. 

Southern Life & Health Ins. Co., 
98 So. 461, 210 Ala. 459—Bruner 
v. Eubanks, 33 So.2d 374, 33 Ala. 
App. 266. certiorari denied 33 So 2d 
376, 250 Ala. 100—United Whole¬ 
sale Grocery Co. v Minge Floral 
Co., 142 So. 686, 25 Ala App. 153, 
certiorari denied 142 So. 587, 225 
Ala. 160. 

D.C.—Simmons v. Brooks, 72 F.2d 86, 
63 App DC 293 

Idaho.—Willi v. Schaefer Hitchcock 
Co, 25 P 2d 167, 53 Idaho 3'67— 
Magee v. Hargrove Motor Co., 296 
P. 774. 50 Idaho 442. 

Md.—Taylor v. Weslev Freeman, 
Inc , 47 A 2d 500—National Truck¬ 
ing & Storage v. Durkin. 39 A 2d 
687, 183 Md. 584—Phipps v. Milli¬ 
gan, 199 A. 498, 174 Md 438—Penn¬ 
sylvania R. Co. v. Lord, 151 A. 400, 
169 Md 518—Myers v. Shipley, llfi 
A. 645, 140 Md. 380. 20 A.L.U. 1460. 
Mich.—Wehlinff v. Linder, 22G N.W. 
880. 248 Mich. 241. 

Mo.—Mulanlx v Reeves, App, 112 
S.W.2d 100, 233 Mo.App. 143, cer¬ 
tiorari quashed State ex rel and to 
Use of Reeves v. Sham, 122 S.W.2d 
866, 343 Mo. 650 and explaining Mc¬ 
Carter v. Burger, App., 6 S.W.2d 
979—Frohoff v. Adams, App., 108 
S.W.2d 615. 

N.J.—Ianuzzi v. Public Service In¬ 
terstate Transp. Co., 163 A. 31, 1.0 
N.J.Misc. 1206. 

S.C.—Watson v. Kennedy, 186 S.E. 
649, 180 S.C. 543. 

Ter.—Alfano v. International Har¬ 
vester Co. of America, Civ App., 
121 S.W.2d 466, error dismissed. 

Prospective purchaser of motor ve¬ 
hicle 

In action by occupant of automo¬ 
bile against dealer for injuries sus¬ 
tained In collision between automo¬ 
bile In which occupant was riding 
and dealer's automobile which was 
being driven by a prospective pur¬ 
chaser with dealer’s permission, 
where pleadings and proof estab¬ 


lished that status between dealer 
and prospective purchaser was that 
of bailor and bailee, proof that deal¬ 
er owned automobile was insufficient 
evidence for jury on issue of agency 
between dealer and prospective pur¬ 
chaser.—Brown v. Fields, 83 P.2d 144, 
160 Or. 23. 

Only in exceptional cases can a 

court say as a matter of law that on 
Inference or presumption that the 
driver of a motor vehicle belonging 
to another is the other’s servant has 
been overcome by force and effect of 
other evidence—Ellenhorger v. Fre¬ 
mont Land Co., 107 P.2d 837, 1G6 Or. 
376. 

Defendant's name on vehicle 

DC.—Simon v. City Cab Co, 78 F 2d 
606, 64 App DC 364, cerLoran de¬ 
nied 5G SCt. 173, 29i6 U.S. 640, 80 
L Ed. 455 

Mo.—Arnold v. Haskins, 147 S.W.2d 
469, 347 Mo. 320 

Fact that rebuttal evidence was in¬ 
troduced by defendants was immate¬ 
rial with respect to whether plaintiff 
was entitled to have his prima facie 
case submitted to Jury—Mulanix v 
Reeves, 112 S.W 2d 100, 233 Mo App. 
143, certiorari quashed State ex rel. 
and to Use of Reeves v. Sham, 122 S. 
W.2d 885, 343 Mo. 550 

18 . Cal.—Knnnnanakoa v Badala- 
mente, 6 P.2d 33S, 119 Cal App 231 
—Perry v. A. Paladini, Inc., 264 P. 
G80, 89 Cal.App 275. 
p a —Dugan v. McGara’s, *Inc., 25 A. 
2d 718, 344 Pa. 460. 

Where presumption is rebutted by 
plaintiff’s own uncontradictory evi¬ 
dence, it disappears and a nonsuit is 
proper—Dugan v McGara’s, Inc., 25 
A.2d 718, 344 I‘a. 460. 

Defendant's name on vehicle 

(1) Presence of defendant's name 
on a commercial vehicle raises pre¬ 
sumption that vehicle is owned by 
defendant and that the operator is 
defendant’s servant acting within 
scope of his employment, and this 
presumption is sufficient to take case 
to Jury, even though defendant pro¬ 
duces uncontradicted evidence that 
the operator was not his employee or 
that he did not own the vehicle. 

U.S.—Young v. Wilky Carrier Corpo¬ 
ration, DC.Pa., 54 F Supp 912, af¬ 
firmed, C.C.A., 150 F.2d 764, cer¬ 
tiorari denied 66 S.Ct. 470, 826 U. 
S. 786, 90 L.Ed. 477. 
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I Pa.—Kunkel v. Vogt, 47 A.2d 196, 
354 Pa. 279—Sweeney v. City of 
Pittsburgh, 34 A.2d 67. 348 Pa. 80 
—Sefton v. Valley Dairy Co, 28 
A.2d 313, 345 Pa. 324—McFodden v. 
Pennzoil Co., 9 A 2d 412, 336 Pa. 301 
—Talarico v. Baker Office Furni¬ 
ture Co., 149 A. 883, 298 Pa- 211- 
Murphy v. Wolverine Express, 38 
A.2d 611. 155 Pa.Super. 126. 

(2) Case will not be submitted to 
jury where plaintiff himself shows 
that vehicle did not belong to de¬ 
fendant or was not being used in his 
business or where defendant, in the 
testimony produced, can point to evi¬ 
dence of "indisputable physical con¬ 
ditions" or "facts" or where he can 
show in the evidence some indisputa¬ 
ble basis for "mathematical tests" 
which demonstratively overcome the 
presumption in plaintiff’s favor, or 
where, in addition to the uncontra¬ 
dicted oral evidence on the side of de¬ 
fendant showing no liability, there 
is admittedly genuine or unattacked 
documentary evidence which relieves 
defendant from the possibility of lia¬ 
bility—Iteadshaw v. Montgomery, 
169 A, 135, 313 Ta. 206—Talarico v. 
Baker Office Furniture Co, 149 A. 
883, 298 Pa. 211—Harlig v. American 
Ice Co., 137 A. 867. 290 Pa. 21. 

(3) Fact that truck striking plain¬ 
tiff was operated after business 
away from warehouse was not physi¬ 
cal condition or basis for mathemati¬ 
cal test overcoming presumed opera¬ 
tion by defendant—Talarico v Bak¬ 
er Office Furniture Co., 149 A. 883, 
298 Pa. 211. 

(4) Blank showing delivery of 
desk by driver of truck striking 
plaintiff after business hours was In¬ 
sufficient documentary evidence to 
relieve owner from possible liability. 
—Talarico v. Baker Office Furniture 
Co., supra. 

▼ehiele bearing defendant's license 
plates 

(1) Generally.—Walker v. Horn- 
beck, Po.Com.PL, 45 Lack.Jur. 257. 

(2) Dealer’s license plates.—Frew 
V. Barto, 26 A.2d 906, 346 Pa. 217— 
Morgan v. Heinel Motors, 197 A. 920, 
329 Pa. 360—Conley v. Mervls, 188 A. 
350, 324 Pa. 677, 108 A.L.R. 160— 
CoateB v. Commercial Credit Co., 1S5 
A. 877, 310 Pa. 330—Alfandre v. 
Bream, 7 A. 2d 602, 186 Pa.Super. 588. 
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sion to the jury in most instances is required to 
determine the question whether the prima facie 
evidence resulting from proof of registration has 
been overcome and whether the affirmative de¬ 
fense has been made out so as to rebut the other¬ 
wise conclusive effect of the prima facie case. 19 
It is rarely that it can be ruled s% a matter of 
law that an affirmative defense has been made out 
or that a prima facie case has been overcome. 20 
Nevertheless in some instances the issue has been 
withdrawn from the jury. 21 

(3) Scope of Employment 

On conflicting evidence or where different Inferences 


reasonably may be drawn from the evidence, It le for the 
Jury to determine whether the defendant’s servant or 
agent driving the motor vehicle causing the injury was, at 
the time of the accident, acting within the scope of hi* 
employment. 

Where the evidence is legally sufficient and is 
conflicting or different inferences reasonably may 
be drawn from the evidence, it is for the jury, 
or for the trial court in actions tried without a 
jury, to determine whether defendant's servant or 
agent driving the motor vehicle causing the injury 
was, at the time of the accident, acting within the 
scope of his employment. 22 The weight of the 
evidence and the credibility of the witnesses are 


19. Mass —Le Blanc v. Pierce Motor 
Co.. 30 N E 2d 684. 307 Mass. 635— 
Legarry v. Finn Motor Sales, 23 N. 
E 2d 1011, 304 Mass 446—Boyas v. 
Raymond. 20 N.E.2d 411, 302 Mass 
519—Greenburg v. Gorvme, 181 N. 
E. 128, 279 Mass. 339—Ferreira v. 
Franco, 173 N.E. 529, 273 Mass. 272 
—Ilaun v. Le Grand, 168 N.E 180, 
268 Mass 582—Thornes v. Meyer 
Store, 168 N E. 178, 268 Mass. 587 

R T.—Gemma v. Rotondo, 5 A.2d 297, 
62 R.I 293, 122 A.L.R. 223—Hill v. 
Cabral, 2 A.2d 482, 62 R T. 11, 121 
A.L R. 1072, explaining Hartley v 
Johnson. 175 A 653, 64 R.I. 477. 
Tenn—Fulmer v Jennings, 148 S W. 
2d 39, 24 Tenn App. 635—Green v. 
Powell. 124 SW.2d 269, 22 Tenn. 
App. 481. 

20. Mass —Wilson v. Grace, 173 N. 
E. 524, 273 Mass 14 6—Ilium v. Le 
Grand, 168 N.E 180, 268 Mass 582 
—Thornes v Meyer Store, 168 N 
E. 178, 268 Mass. 587. 

21. Tenn —Gouldencr v. Rrittain, 
114 S.W 2d 783, 173 Tenn. 32— 
Wright v. Bridges. 65 S W.2d 265, 
16 Tenn App. 576—Woody v. Ball, 
5 Tonn App. 300. 

22. U S —Baker DrJveaway Co. v. 
Clark, C C.A.W.Va., 1'62 F 2d 181— 
Coe v. Riley, C.C.A Fla, 160 F.2d 
638—Sugg v. Hendrix, C.C.A Miss., 
153 F.2d 240—R. J. Reynolds To¬ 
bacco Co. v. Newby, C C.A Idaho, 
145 F.2d 768—Hill Transp. Co. v. 
Everett, C.C.A.N.H., 145 F.2d 746— 
Montgomery v. Hutchins, C.C.A. 
Cal., 118 F.2d 661—Crockett v. U. 
S., C C.A.W.Va., 116 F.2d 646, cer¬ 
tiorari denied 62 S.Ct. 57, 314 U.S. 
619, 86 LEd. 498—Crockett v. Mc- 
Elroy, C.C.A W.Va., 116 F.2d 646. 
certiorari denied 62 S.Ct. 67, 314 U. 
S. 619, 86 L.Ed. 498—Waggaman v. 
General Finance Co. of Philadel¬ 
phia, C.C.A.Pa.. 119 F.2d 254— 
Phoenix Blue Diamond Express v. 
Mendez, C.OA.Ariz., 103 F 2d 66, 
certiorari denied *60 S.Ct. 79, 308 

U.S. 666, 84 L.Bd. 475—Thomas v. 
Slave ns, C.C.A.Mo„ 78 F.2d 144— 
Silent Automatic Sale* Corporation 


v. Stayton, C.C.A.Mo., 45 F.2d 471 
—Hubbard v. Lock Joint Pipe Co.. 

D. C Mo., 70 F.Supp 589. 

Ala.—Blair v. Greene, 22 So.2d 834, 
247 Ala. 104—Patrick v. Mitchell. 
6 So.2d 889. 242 Ala. 44—Slaughter 

V. Murphy. 194 So 649, 239 Ala. 260 
—Chandler v. Owens, 179 So. 256, 
235 Ala. 356—Nelson v. Belcher 
Lumber Co, 166 So. 808, 232 Ala 
116—Jefferson County Burial Soc. 
v. Cotton, 133 So. 256, 222 Ala 578 
—Blackmon v. Starling, 130 So. 782, 
222 Ala. 87—Deaton Truck Line v. 
Tillman, 30 So 2d 584, 33 Ala App 
143—Oorsble v. Poore, 198 So. 268, 
29 Ala.App. 487, certiorari denied 
198 So. 272, 240 Ala. 207—William 

E. Harden, Inc , v. Harden, 197 So. 
94, 29 Ala App. 411. 

Ariz.—Keen v. Clarkson, 108 P 2d 673. 
66 Ariz. 437—Brooks v. Neer, 47 T. 
2d 452, 46 Ariz. 144—Ilatchimonji 
v. Homes, 3 1* 2d 271, 38 Ariz 635. 
Ark.—Brundrett v. Hargrove, 161 S. 

W. 2d 762, 204 Ark. 258—Lewis v. 
Shackleford, 157 S W 2d 509, 203 
Ark. 500—Railway Express Agency 
v. Gee, 125 S W 2d 802, 197 Ark. 
925—Arkansas Baking Co v. Wy¬ 
man, 47 S.W.2d 45, 1X5 Ark 310— 
Boehmer v. Short, 43 S W 2d 541, 
184 Ark. 672—Southwestern Bril 
Telephone Co. v. Roberts, 31 S W 
2d 302, 182 Ark. 211—Duckworth 
v. Stephens, 30 S.W.2d 840, 182 Ark. 
161. 

Cal.—Westbcrg v. Willde, 94 P.2d 
690, 14 Cal 2d 360—Poncino v. 

Reid-Murdoch & Co., 298 P. 818, 212 
Cal. 325—Waack v Maxwell Hard¬ 
ware Co., 292 P. 96'6, 210 Cal. 636 
—Gardner v. Marshall, 132 P.2d 
833, 56 Cal.App.2d 62—Day v. Gen¬ 
eral Petroleum Corporation, 89 P. 
2d 718, 32 Cal. App. 2d 220—Mar- 
tinelli v. Stabnau, 62 P.2d 956, 11 
Cal.App 2d 38—Vitelli v. Minutoli, 
4 P.2d 818, 118 Cal.App. 120—Barty 
v. Collins, 292 P. 979, 109 Cal.App.^ 
94—Mand v. Rose, 274 P. 392, 96 
Cal.App. 664—Wagnitz v. Scharetg, 
265 P. 318, 89 Cal.App. 511—Kruse 
v. White Bros., 253 P. 178, 81 Cal. 
App. 86—Dillon v. Prudential Ins. 
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Co. of America, 242 P. 736, 75 Cal- 
App. 266. 

Colo.—Bouldorado Motors v. Peter¬ 
son, 66 P 2d 1269, 100 Colo. 238. 
Conn—Brnnchini v. Florio, 175 A. 
670, 119 Conn. 212—Rinalll v. 
Kurtz, 166 A 916, 117 Conn. 165— 
Garnepy v. Ballou & Nagle, 157 A. 
535, 114 Conn 46—Ackerson v. 
Erwin M. Jennings Co., 140 A. 7*60, 
107 Conn. 393. 56 A.L.R. 1127— 
De Nezzo v General Baking Co., 
138 A 127, 106 Conn. 396. 

Fla—Orr v Avon Florida Citrus Cor¬ 
poration, 177 So. 612, 130 Fla. 306. 
Ga.—Henry v. Iloeh, 47 S E 2d 159, 
76 Ga App. 819—Lee v. Queen, 46 

5 E 2d 509, 76 Ga.App. 513—Abel- 
mmi v Ormond, 187 S E. 393. 53 
Ga.App 75'J—McGhee v. Kingman 

6 Eveiett. 176 S E. 55, 49 Ga App. 
767—Atlanta Couch Co v. Curtis, 
157 S.E. 314, 42 Ga.App. 639. 

Ill —Kavale v. Morton Salt Co., 160 
N.E 752, 329 Ill. 445—llogan v. 
City of Chicago. 49 N.E 2d 861, 319 
111. App. 531—lteilly v. Peterson 
Furniture Co., 40 N.E.2d 780, 314 
Ill App 46—Flood v. Bitzer, 40 N. 
E 2d 557, 313 Ill.App. 359—Webb v. 
Willett Co. 33 N.E 2d 636, 309 Ill. 
App. 504 —Webb v. Willett Co , 26 
N.E 2d 132. 304 Ill.App. 260—'Tarka 
v. Pratt, 257 Ill.App. 403. 

Ind —Standard Oil Co. of Indiana v. 
Thomas, 13 NE.2d 336, 10G Ind. 
App 610—Estes v. Anderson Oil 
Co., 176 NE. 660, 93 Ind.App. 365 
Iowa.—Tloblit v. Sehnepf, 296 N.W. 
210, 229 Iowa 1085—Ege v. Born, 
236 NW. 75, 212 Iowa 1138—Orris 
v. Tolerton & Warfield Co., 207 N. 
W 365. 201 Iowa 1344. 

Kan—llausam v. Toehler, 242 P. 449, 
120 Kan. 119. 

Ky.—Falender v. Hankins, 177 S W. 
2d 382, 296 Ky. 396—Webb v. Dix- 
ie-Ohio Express Co., 165 S.W.2d 
639, 291 Ky. 692—Home Laundry 
Co. v. Cook, 125 S W.2d 763, 277 Ky. 
8—Huber & Huber Motor Express 
v. Martin’s Adm’r, 96 S.W.2d 595, 
265 Ky. 228— Keys v. Nash’s 
Adm’x, 94 SAV.2d 1006, 264 Ky. 398 
—Ashland Coca Cola Bottling Ca 
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v, Ellison, « S.W.2d 52. 252 Ky., 
172—-Bowen v. Grad i son Const. Co., 
$ S.W.2d 481. 224 Ky. 427—Saun- 
ders’ Ex’rs v. Armour & Co.. 295 
S.W. 1014, 220 Ky. 719. 

Md.T-O'Dell v. Barrett, 163 A. 191, 
163 Md. 342—Natt&ns v. Cotton, 
133 A. 270, 150 Md. 466. 

Mass.—Kelly v. Railway Express 
Agency, 52 N.E.2d 411, 315 Mass. 
301—Kramer v. Massachusetts Gas 
& Electric Light Supply Co., 11 N. 
E.2d 497, 298 Mass. 457—Cardoza v. 
Isherwood, 154 N.E. 859, 258 Mass. 
165—Puccla v. Sevigne, 154 N.E. 
765, 258 Mass. 234. 

Mich.—Long v. McKay, 295 N.W. 239, 
295 Mich 494—Rabaut v. Venable, 
280 N.W. 129, 285 Mich. Ill— 

Greene v. Richer, 270 N.W. 194, 278 
Mich 1—Ogland v. Detroit Edison 
Co., 246 N.W. 503, 261 Mich. 583— 
Gorman v. Jaffa, 227 N.W. 775, 248 
Mich. 657—Emery v. Ford, 207 N. 
W. 856, 234 Mich. 11. 

Minn.—Bayerkohler v. Clara City 
Farmers’ Elevator Co., 248 N.W. 
294, 189 Minn. 22 

Miss—Delta Cotton Oil Co. v. El¬ 
liott. 172 So. 737, 179 Miss. 200, 
suggestion of error overruled 171 
So. 650, 179 Miss. 200—Men hants 
Co. v. Tracy, 166 So. 340, 175 Miss. 
49. 

Mo.—Berry v. Emery, Bird, Thayer 
Dry Goods Co, 211 S W 2d 35- 
Smith v. Fine, 175 S W 2d 761, 351 
Mo. 1179—Corder v Morgan Roof¬ 
ing Co, 166 S.W.2d 455, 350 Mo. 
382—Herrington v. Iloey, 139 S.W. 
2d 477, 345 Mo. 1108—Fawkes v. 
National Refining Co., 108 SW.2d 
7, 341 Mo. 630—King v. Rieth. 108 
S.W.2d 1, 341 Mo. 467—Byrnes v. 
Poplar Bluff Printing Co., 74 S W. 
2d 20—Mauzy v. J. D Carson Co., 
App., 189 S W.2d 829—Barr v. 
Hawe, App., 166 S W.2d 244—Wil¬ 
helm v. R. S. Buchanan Co., App, 
131 S.W.2d 905—Garrison v. R S 
Buchanan Co., App., 131 S W.2d 905 
—Wilhelm v. R, S. Buchanan Co., 
App., 131 S.W.2d 894—Steinmetz v. 
Saathoff, App., 84 S.W.2d 437—Na¬ 
gle v. Alberter, App, 63 S W.2d 289 
—-Jacobson v. BefTa, App., 282 S.W. 
161. 

Mont.—Webster v. Mountain States 
Telephone & Telegraph Co., 89 P.2d 
602, 108 Mont 188. 

Neb.—Dafoe v. Grantskl, 9 N.W.2d 
488, 143 Neb. 344. 

N.H.—Ramsdell v. John B. Varick 
Co., 170 A. 12, 86 N.H. 457. 

N.J.—Amari v. Katz, 31 A.2d 759, 130 
N.J.Law 99—Mullica v. Claps, 27 
A.2d 882, 128 N.J.Law 592—Cooper- 
smith v. Kalt, 196 A. 649, 119 N.J. 
Law 474—Efstathopoulos v. Feder¬ 
al Tea Co., 196 A. 470, 119 N.J.Law 
408—Vander Pyle v. Alexander 
Hamilton Garage, 192 A. 436, 118 N. 
J.Law 238—Nichols v. Grunstein, 
144 A. 593, 105 N.J.Law 363— 
Thomas v. Devine, 140 A. 324, 104 
N.J.Law 861—Cleaves v. Teskei, 
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138 A. 393, 102 N.J.Law 621—43api- 
enza v. Dobrsky, 158 A. 116, 10 N. 
J.Mlsc. 168—McKeag v. Franklin 
Contracting Co., 135 A. 773, 5 N. 
J.Mlsc. 130. 

N.T.—.Schultze v. McGuire, 150 N.E. 
516, 241 N.Y. 460—Malachowski v. 
Edward Smith Packing Co., 74 N. 
Y.S.2d 552, 272 App.Dlv. 1099-p 
Crellm v. Van Duzor, 55 N.Y.S.2a 
690, 269 App.Div. 806, followed in 
56 N.Y.S.2d 403, 269 App.Div. 807— 
Hartstein v. U. S. Trucking Corpo¬ 
ration, 23 N.Y.S.2d 251, 260 App. 
Div 643, reargument denied 25 N. 
Y.S.2d 398, 260 App.Div. 1006, and 
25 N.Y.S.2d 400, 260 App Div. 1006 
—Shauntz v. Schwegler Bros., 20 
N.Y S.2d 198, 259 App.Div. 446— 
Christie v. B. F. Vineburg, Inc., 19 
N.Y.S 2d 262, 259 App Div. 342— 
Lynch v. Pratt, 225 N.Y^S. 486, 222 
App.Div. 179. 

N.C.—rarrott v. Kan tor, 6 S E.2d 40, 
216 N.C. 584—Daniel v. East Ten¬ 
nessee Packing Co., 3 S.E 2d 282, 
215 N C. 762—Robinson v. Stand¬ 
ard Transp. Co., 199 S.E. 725, 214 
NC. 489—Barrow v Keel, 19*6 S.E. 
366, 213 NC. 373—Joyner v. Daii, 
188 S.E 209, 210 N.C. 663—Millsr 
v. Wood, 187 S.E. 765, 210 N.C. 520 
—Dickerson v. Reynolds, 172 S.E. 
402, 205 N C. 770—ruckett v. Dyer, 
167 SE 43. 203 N.C. 684->JefCrey v. 
Osage Mfg. Co , 150 S E. 503, 197 N. 
C. 724, followed in Lewis v. Bask- 
eteria Stores, 161 S.E. 924, 201 N.C. 
849. 

N.D—Carlson v. Hoff, 230 N.W. 294, 
69 N.D. 393—Iledine v. Meyer, 224 
N.W. 906, 57 N.D. 908—Clark v. 
Feldman, 224 N.W. 167, 57 N.D. 
741. 

Ohio—Goldberg v. Jordan, 196 N.E. 
775, 130 Ohio St. 1—Pray v. Meier, 
40 N E 2d 850, 69 Ohio App 141, 
dissenting opinion 43 N.E 2d 318, 69 
Ohio App 141—Williams v. Mid- 
dcndorf, App., 32 N.E.2d 436— 
Smith v. Hoskins, 17 N.E.2d 955, 69 
Ohio App. 298. 

Okl.—Brayton v. Carter, 163 P.2d 960, 
196 Okl 125—Norton v. Harmon, 
133 P.2d 206, 192 Okl. 36—Small v. 
Shull, 124 P.2d 381, 190 Okl. 418- 
Modern Motors v. Elkins, 113 P.2d 
969, 189 Okl. 134—Champlin Refin¬ 
ing Co. v. Crisp, 8>6 T.2d 784, 184 
Okl 248—Phillips Petroleum Co. v. 
Ward, 74 P.2d 614, 181 Okl. 462— 
Motor Inn Co. v. Revard, 299 P. 
880, 149 Okl. 198 

Or.—Ellenberger v. Fremont Land 
Co. 107 P.2d 837, 165 Or. 375— 
Johnson v. Steele, 59 P.2d 237, 154 
Or. 137—Wilson v. Steel Tank & 
Pipe Co. of Oregon, 52 F.2d 1120, 
152 Or. 386. 

Pa.—Davis v. Tredwell, 32 A.2d 411, 
347 Pa. 341—Frew v. Barto, 26 A.2d 
905, 345 Pa. 217—N&lev&nko v. 

Marie, 195 A. 49, 328 Pa. 586— 
Cuslck v. Hutchison, 177 A. 749, 
318 Pa. 316—Griffith v. V. A. Sim- 
rell & Son Co., 165 A. 299, 304 P*. 
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186 —Dregier ▼. Kramer, 140 A. 
632, 292 Pa. 9—Morris v. Ward, 24 
A.2d 775, 148 Pa.Super. 28, reversed 
on other grounds 26 A.2d 926, 846 
Pa. 226—Alfandre v. Bream, 7 A. 
2d 502, 135 Pa.Super. 538—Hoch v. 
Martin, 188 A. 602, 124 Pa.Super. 
445—Krajnik v. Monongahela Val¬ 
ley Bus Co., 99 Pa.Super. 120— 
Vivino v. Nevius, 98 Pa.Super. 674. 
R.I.—Kulbabsky v. New England 
Transp. Co., 38 A.2d 152, 70 R.I. 
220—Goff v. Craft’s Inc., 20 A.2d 
520, 67 RI. 11, reargument denied 
21 A 2d 10, 67 R.I. 11—W. P. Ham¬ 
blin, Inc, v. Cherniek, 136 A. 245 
S C.—Stevens v. Moore. 46 S.E 2d 73, 
211 SC. 498—Adams v South Caro¬ 
lina Power Co., 21 SE.2d 17, 200 S. 
C. 438—Fabian v. Rcphan. 7 S E 2d 
223, 192 S.C. 483—Lowie v. Dixie 
Stores, 174 S E. 394, 172 S.C. 468- 
Chantry v. Pettit Motor Co.. 152 S. 
E. 753, 156 S.C. 1. 

Tenn.—Fulmer v. Jennings, 148 S.W. 
2d 39, 24 Tenn.App. 635—Green v. 
Powell. 124 S.W.2d 269, 22 Tenn. 
App. 481. 

Tex.—Gammlll v. Mullins, Civ.App., 
188 S.W 2d 986, error dismissed— 
Kuykendall v. Vaden, Civ App, 187 
S.W.2d 143—Mclver v. Gloria, Civ. 
App. 163 S.W.2d 890, affirmed 169 
S.W 2d 710, 140 Tex. 566—Rich¬ 

mond v. Champagne’s Bakery, Civ. 
App. 119 S W.2d 304, error dis¬ 
missed, judgment correct—Gibson 
v. Gillette Motor Transport. Civ. 
App , 138 S.W.2d 293, error refused 
—Thames v. Culwell Packing Co., 
Civ App.. 114 S.W.2d 664—Gregg v. 
De Shong, Civ.App.. 107 S.W.2d 893, 
error dismissed—Universal Transp. 
Co. v. Ramos, Civ.App, 37 S.W.2d 
238, error dismissed—Guitar v. 
Wheeler, Civ.App., 36 S.W.2d 325, 
error dismissed—Miller v. Dia¬ 
mond, Civ.App, 25 S.W.2d 669, 

reversed on other grounds Com¬ 
mercial Standard Ins. Co. v. Mil¬ 
ler, Com.App., 48 S.W.2d 618—Tex¬ 
as Co. v. Blackstock, Civ.App., 21 
S.W.2d 13, error dismissed—Homan 
v. Borman, Civ.App., 19 S.W.2d 
438—Friend-Rowe Motor Co. v. 
Ricci, Civ.App., 293 S.W. 851—Reid 
Auto Co. v. Gersczya, Civ.App., 144 
S.W. 688. 

Va.—Sydnor & Hundley v. Bonifant, 
164 S.E. 403, 158 Va. 703. 

Wash.—Rice v. Garl, 98 P.2d 301, 2 
Wash.2d 403—Forsberg v. Tevls, 71 
P.2d 358. 191 Wash. 355—Temphn 
v. Doan, 59 P.2d 1110, 187 Wash. 
68—Steiner v. Royal Blue Cab Co., 
20 P.2d 39, 172 Wash. 396—Stam v. 
Johnson, 17 P.2d 4, 170 Wash. 534, 
adhered to 23 P.2d 1118, 173 Wash. 
700—Barach v. Island Empire Tele¬ 
phone & Telegraph Co.. 275 P. 713, 
151 Wash. 279—Kludaa v. Inland- 
American Printing Co., 270 P. 429, 
149 Wash. 180. 

Wis.—Kowalsky ▼. Whlpkey, 2 N.W. 
2d 704, 240 Wis. 69—Anderson v. 
Seelow. 271 N.W. 844, 224 Wis. 230, 
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followed In Neyera v. Seelow, 271 
N.W. 841. 224 Wifl. 238. 

42 C.J. P 1257 note 87, p 1258 note 99, 
p 1259 note 8. 

Scope of employment: 

Generally see supra I 437. 

As question of law or fact general¬ 
ly see Master and Servant S 617 
a (3). 

Ordinarily Jury question 

Pa.—Mitchell v. Ellmaker, 4 A.2d 
592, 134 Pa.Super. 583. 

R.I.—Hartley v. Johnson, 175 A. 653, 
54 R.I. 477. 

Tenn.—Baskin & Cole v. Whitson, 8 
Tenn.App. 678. 

Mined question of law and faot 

N.J.—Bunevich v. Public Service Ry. 
Co., 147 A. 376, 7 N.J.Misc. 823. 
Where there is some evidence that 
master's automobile was being used 
with his consent by his servant, in 
order that the servant might better 
prosecute and further his master’s 
business, question whether servant, 
at time of accident, was acting with¬ 
in scope of employment, is for jury. 
—Wilson v. Deegan’s Adtn'r, 139 S. 
W.2d 68. 282 Ky. 647. 

Advertising manager 

Cal.—Nauduck v. Caninl, 85 P.2d 610, 
29 Cal.App.2d 687. 

Minn.—Shotts v. Standard Oil Co. of 
Indiana, 232 N.W. 712. 181 Minn 
386, followed in Shotts v. Standard 
Oil Co. of Indiana, 232 N.W 714, 
181 Minn. 391. 

Bookkeeper 

Ala—Koonoe v. Craft, 174 So. 478, 
234 Ala. 278. 

Driver of fire truck 

NY.—Nardone v. Milton Fire Dist., 
27 N.Y.S.2d 489, 261 App Div. 717. 
affirmed 42 N.E 2d 746, 288 N.Y. 
654. 

Bmployees of insurance company 

(1) Divisional manager of insur¬ 
ance company.—American Ins Co. v. 
Naylor, 87 P.2d 260, 103 Colo. 461. 

(2) Insurance solicitor or collec¬ 
tor. 

Ala.—Luquire Ins. Co. v. McCalla, 13 
So.2d 865, 244 Ala. 479. 

Cal.—Richards v. Metropolitan Life 
Ins. Co. 120 P.2d 650. 19 Cal 2d 236, 
prior opinion 113 P.2d 703. 

Mo.—Chiles v. Metropolitan Life Ins. 

Co., 91 S.W.2d 164, 230 Mo.App. 350 
N.Y.—Cooke v. Drigant, 45 N E 2d 
815, 289 N.Y. 313, followed in 

Brown v. John Hancock Mut. Life 
Ins. Co., 47 N.E.2d 432, 289 N.Y. 
821. 

N.C.—Pinnix v. Griffin, 12 S.E.2d 867, 
219 N.C. 35. 

Ohio.—Amstutz v. Prudential Ins. 
Co. of America, 26 N.E.2d 454. 136 
Ohio St. 404—Miller v. Metropoli¬ 
tan Life Ins. Co., 16 N.E.2d 447. 
134 Ohio St. 289. 

(3) Supervisor of agents.—Steele 
v. Barnwell, Mo.App., 167 S.W.2d 468. 
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General field manager 

Ala.—Luquire Funeral Homes Ins. 
Co. v. Turner, 178 So. 536, 236 
Ala. 305. 

Labor union's business agent 

Colo.—United Broth, of Carpenters 
and Joiners of America, Local Un¬ 
ion No. 55, v. Salter, 167 P.2d 964, 

114 Colo. 513. 

Newspaper district manager 

Cal.—Huddy v. Chronicle Pub. Co., 
103 P.2d 421. superseding 94 P.2d 
56. 15 Cal.2d 654. 

Police officer 

NY.—Green v. City of New York, 16 
N.Y.S.2d 836, 173 Misc. 1. 

Salesmen 

(1) Generally. 

Cal.—Dolinar v. Pedone, 146 P 2d 237, 
63 Cal App 2d 169—Tsirlis v. 
Standard Oil Co. of California, 90 
P.2d 128, 32 Cal.App.2d 469. 

Ga—Mitchem v. Shearman Concrete 
Pipe Co., 165 S.E. 889, 45 Ga.App. 
809, followed in Tcichmiller v. 
Steele, 167 S E. 911, 46 Qa App 468. 
Idaho.—Manion v. Waybright, 86 P.2d 
181, 59 Idaho 643. 

Ind—Great American Tea Co. v. 
Van Buren, 33 N.E 2d 580, 218 Ind. 
462. 

Iowa—Heintz v. Iowa Packing Co., 
268 N.W. 607, 222 Iowa 617. 
Minn.-—Vogel v Nash-Finch Co., 265 
N.W. 350, 196 Minn 509—Marcel 
v. Cudahy Packing Co., 243 N.W. 
265, 186 Minn. 336 

Mo—O’Shea v. PatUson-McGrath 
Dental Supplies. 180 S W 2d 19, 352 
Mo. 855—Borgstede v. Waldbauer, 
88 S.W.2d 373, 337 Mo. 1205. 

Neb.—Peterson v. Bnnn & Jensen 
Co., 280 N.W. 171, 134 Neb. 909- 
La Fleur v. Poesch, 252 N.W. 902, 
126 Neb. 263. 

N J.—Sanford v. Charles H. Totty 
Co., 164 A. 458, 110 N.J Law 262 
—Craig v Morgenweck, 194 A. 188, 
15 NJ.Misc. 637. 

N.Y—Gutov v. Krasne. 42 N.Y S 2d 
20, 266 App.Div. 302, affirmed 55 N. 
E 2d 372, 292 N.Y. 602—Heald v. 
Jewel Tea Co. 4 NYS.2d 40, 254 
App Div. 712, appeal denied 6 N.Y. 
S.2d 1023, 255 App Div. 727, af¬ 

firmed 19 N.E.2d 921, 280 N.Y. 512 
—Schwindt v. Thompson, 291 N. 
Y.S. 81, 249 App.Div. 639. 

Okl.—Modern Motors v. Elkins, 113 
P.2d 969, 189 Okl. 134. 

Or.—Fogelsong v. Jarman, 121 P.2d 
924, 168 Or. 177. 

Pa.—Kadlecik v. L. N. Renault & 
Sons, 4b A.2d 866, 156 Pa.Super. 
586. 

Tenn.—Ely v. Rice Bros., 167 S.W.2d 
355, 26 Tenn.App. 19. 

W.Va.—Shahan v. Jones, 177 S.E. 774, 

115 W.Va. 749. 

42 C.J. P 1258 note 99 [I]. 

(2) Automobile salesman. 

Ark—Ball v. Hail, 118 S.W.2d 668, 

196 Ark. 491. 
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Cal.—Everett v. Howard Buick Co., 
59 P.2d 606, 15 Cal.App.2d 544. 
Colo.—General Foods Sales Co. v. 

Smith, 97 P.2d 429. 105 Colo. 805. 
Ga.—Nichols v. G. L. Hight Motor 
Co, 10 S E 2d 439, 63 Ga.App. 156— 
Dawson 'Motor Co. v. Petty, 186 S. 
E. 877, 63 Ga.App. 746. 

Ill.—Becker v. Brummel, 48 N.E.2d 
419, 319 Ill.App. 499. 

Ky.—Wilhclmi v. Berns, 119 S.W.2d 
* 625, 274 Ky. 618. 

Mass.—Foley v. McDonald, 185 N.E. 
926, 283 Mass. 96. 

Minn.—Ranthum v. Ferguson, 277 N. 
W 547, 202 Minn. 209—Lausche v. 
Denison-Harding Chevrolet Co., 243 
N.W. 62, 185 Minn. 635. 

Mo —Waters v. Hays, App., 180 S.W. 
2d 220. 

Ohio—E S. Gahagen Co. v. Smith, 
194 NE. 26. 48 Ohio App. 290. 

Pa.—Gozdonovic v. Pleasant Hills 
Realty Co, 53 A.2d 73—Welsh v. 
Feyka, 179 A. 810, 119 Pa.Super. 
44—Prezel v. Spencer, 99 Pa.Super. 
404. 

Tenn —Wright v. Bridges, 65 S.W.2d 
265, 16 Tenn App. 576. 

Tex.—Walter Irvin, Inc., v. Vogel, 
Civ App, 158 S W.2d 93, error re¬ 
fused. 

Wash —Smith v Eldridge Motors, 90 
P.2d 257, 199 Wash. 10, opinion ad¬ 
hered to 93 P 2d 1120, 199 Wash. 10. 
W.Va —Meyn v. Dulaney-Miller Auto 
Co., 191 SE. 658. 118 W.Va. 645. 

(3) Real estate salesman.—King v. 
Emerson, 288 P. 1099, 110 Cal.App. 
414, adopted 294 P. 768, 110 Cal.App. 
414. 

(4) Vacuum cleaner salesman.— 
Mattan v. Hoover Co., 166 S.W.2d 557, 
350 Mo. 506. 

Taxicab driver 

Ky--Kelly v. Marcum, 114 S.W.2d 
| 1102, 272 Ky. 609. 

Ohio—Schenck v. Co-op. Cab Co., 
App., 60 N.E.2d 796. 

Tex.—Broaddus v. Long. 138 S.W.2d 
1057, 135 Tex. 353. 

Telegraph messenger 

Mo.—Snyder v. Western Union Tele¬ 
graph Co. App.. 277 S.W. 362. 

N.C.—Davidson v. Western Union 
Telegraph Co., 178 S.E. 603, 207 N. 
C. 790. 

Visiting nuns 

N.J.—Demerest v. Guild, 176 A. 558, 
114 N.J.Law 472. 

Going to dinner 

Ky.—Wilson v. Deegan’s Adm’r, 139 
SW.2d 58, 282 Ky. 647—Potter’s 
Adm’x v. Mansard Garage & Serv¬ 
ice Station. 38 SW.2d 233, 238 Ky. 
439. 

Mo.—Yerger v. Smith, 89 S.W.2d 66, 
338 Mo. 140. 

Okl.—P. & S. Taxi & Baggage Co. v. 

Cameron. 80 P.2d 618, 183 Okl. 226. 
Wash.—Carmin v. Port of Seattle, 
116 P.2d 338, 10 Wash.2d 139— 
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for the jury. 2 * Where it is doubtful whether a 
servant was acting within the scope of his author¬ 
ity, the question should be submitted to the jury. 24 
Where it appears that the driver of defendant’s 
automobile had taken the car for a double purpose, 
one of which was a purpose of his own and the 
other a purpose connected with defendant’s busi¬ 
ness, the question as to which purpose was the 
dominant or principal purpose of the trip is a 
question of fact for the jury. 25 

On conflicting evidence or where different in¬ 
ferences reasonably may be drawn, incidental ques¬ 
tions also are for the jury or trial court, 26 as, for 


example, whether defendant’s salesman was as¬ 
signed to the route on which the accident oc¬ 
curred, 27 whether the servant had the authority, 
expressed or implied, to engage another servant, 28 
whether defendant’s servant was authorized to car¬ 
ry passengers or guests, 29 whether defendant pro¬ 
hibited his servant from carrying passengers or 
guests, 30 and whether defendant waived his rule 
forbidding his servant to carry passengers or 
guests. 31 

The evidence must be legally sufficient to require 
or warrant submission to the jury of the issue of 
scope of employment, 82 and in various cases the 


Murray v. Kauffman Buick Co., 85 
P.2d 1061, 197 Wash. 469. 

42 C.J. p 1257 note 87 [f], p 1259 
note 3 [e]. 

Joy riding 

Ill.—Keller v. Maxwell, 256 Ill App. 
19. 

N.C.—Lertz v. Hughes Bros., 181 S. 

E. 342. 208 N C. 490. 

42 C.J. p 1257 note 87 [h]. 

Parking vehicle 

(1) Act of salesman in parking his 
automobile along highway was not 
such an act as would take him out¬ 
side of his employment as matter of 
law, nor is it such an act as might 
not have been reasonably expected of 
traveling salesman driving long di¬ 
stances on his employer’s business 
and to which therefore muster’s as¬ 
sent may be fairly assumed.—Doli- 
nar v. Pedone, 146 T 2d 237, 63 Cal. 
App. 2d 169. 

(2) Where salesman parked his 
automobile on wrong side of highway 
at night to assist third persons in 
distress, court could not hold as mut¬ 
ter of law that, because act of mercy 
Itself was not within scope of his 
employment, act of parking was also 
outside employment, and question 
whether in so parking automobile and 
assisting third persons salesman was 
acting within his employment, so as 
to make employer liable for Injuries 
resulting when salesman's automo¬ 
bile was struck, was for Jury.—Doli- 
nar v. Pedone, supra. 

Returning from dance 

Miss.—Primos v. Gulfport Laundry & 
Cleaning Co., 128 So. 507. 157 Miss 
770. 

83. Cal.—Westberg v. Willde, 94 P. 

2d 590, 14 Cal.2d 360. 

Mo. —Rainwater v. Wallace, 174 S.W. 

2d 835, 351 Mo. 1044. 

Tex.—Klfuri v. Lira, Civ.App., 73 S. 
W.2d 891. 

Weight of driver's declarations 

after accident that he had just been 
to bank to make a deposit for em¬ 
ployer and was on his way back to 
•employer was for jury.—Gardner ?, 


Marshall, 132 P.2d 833, 56 Cal.App.2d 
62. 

24. Idaho — Mnnion v. Waybright, 86 
I> 2d 181, 59 Idaho 643. 

Miss.—Bourgeois v. Mississippi 

School Supply Co., 155 So 209, 170 
Miss. 310—Southern Bell Telephone 
& Telegraph Co v. Quick, 149 So. 
107, 167 Miss. 438. 

SC—Stevens v. Moore, 46 S.E 2d 73, 
211 SC. 498. 

25. Wis—Eckel v. Richter, 211 N.W. 
158, 191 Wis. 409 

26. U S.—De Pnrcq v. Liggett & My¬ 
ers Tobacco Co, C C A Minn., 81 F. 
2d 777, certiorari denied Liggett & 
Myers Tobacco v. De Parcq, 66 S. 
Ct. 947. 298 US. 680, 80 L Ed. 1400 

Ala—Clift v Donegan, 186 So. 476, 
237 Ala 304—Chandler v Owens, 
179 So 256, 235 Ala. 356—Nelson 
v. Belcher Lumber Co., 166 So. 808, 
252 Ala. 116. 

Ga.—McGhee v. Kingman & Everett, 
176 SB 55. 49 Ga App 767. 

Mo--Colton v Ship-By-Truck Co., 85 
S W 2d 80, 337 Mo 270. 

NJ-Craig v Morgenweck, 194 A. 

188, 15 NJ Misc 637. 

Okl.—City of Ardmore v. Hill, 293 P. 
654, 146 Okl 200 

Destination of servant at time of 
accident 

Ill.—Alden v. Coultrip, 275 Ill App. 
306. 

Use of servant's automobile 

Iowa.—Hemtz v. Iowa Packing Co., 
268 N.W. 607, 222 Iowa 517. 

27. Iowa.—Heintz v. Iowa Packing 
I Co., supra. 

23. Ala—Harris v. Bell, 176 So. 469, 
234 Ala. 679. 

Cal—Dyer v. McCorkle, 280 P. 965, 
208 Cal 216. 

Minn.—Iiallman v. Brinker, 1 N.W.2d 
365, 211 Minn. 322. 

Authority to smploy assistance In 
emergency 

Minn—Brown v. Murphy Transfer ft 
Storage Co., 251 N.W. 5, 190 Minn. 
81. 

Abrogation of role prohibiting hiring 
Whether rule forbidding drivers to 
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hire helpers was abrogated by em¬ 
ployer's acquiescence in driver’s cus¬ 
tom to hire helpers was for Jury.— 
Fullmer v. Scolt-Fowcll Dairies, 166 
A. 129, 111 N.J Law 44. 

29. U.S —De Parcq v. Liggett ft My¬ 
ers Tobacco Co., C C.A.Mmn., 81 F. 
2d 777, certiorari denied Liggett & 
Myers Tobacco v. De Parcq. 56 S. 
Ct. 947, 298 U.S. 680. 80 L Ed. J400. 
Idaho—Manion v. Waybright, 86 P. 

2d 1S1, 59 Idaho 643. 

Ind —Lewis v. Young, 180 N.E. 692, 
95 Ind App. 152 

Mich—Nord v. West Michigan Floor¬ 
ing Co., 214 N.W. 236, 238 Mich. 
669. 

Minn.—Holmes v. Lilygren Motor 
Co., 275 N.W. 416, 201 Minn 44. 
N.H.—Burns v. Cote, 161 A. 771, 86 
N.IL 167. 

NJ—Pniewonsky v. Joffe. 101 NJ 
Law 521. 129 A. 142, 40 A L R 1335 
NC.—Dark v Johnson, 36 S E 2d 237. 
225 NC 651—Boone v Malheny, 29 
S E 2d 687, 224 N C. 250— Cole v. 
Johnson Motor Co., 9 S.E 2d 425, 
217 NC 756. 

Or.—Albrecht v. Safeway Stores, 80 
P.2d 62, 159 Or. 331. 

42 CJ. p 1257 note 87 [e]-p 1259 
note 3 [dj. 

In ambulance 

Cal —Carey v. City of Oakland, 112 
P.2d 714, 44 Cal App 2d 503. 
Whether oooupant was trespasser 
in defendant’s truck or whether driv¬ 
er had Implied authority to invite 
occupant to ride was for jury.—Mc- 
Fadden v. Pennzoil Co., 9 A.2d 412, 
336 Pa. 301. 

30. N.Y.—Hartstein v. U. S Truck¬ 
ing Corporation, 23 N.Y.S.2d 251, 
260 AppDiv. 643, reargument de¬ 
nied 25 N.Y.S.2d 398, 260 App.Div. 
1006, and 25 N.Y.S.2d 400, 260 App. 
Div. 1006. 

31. U S.—De Parcq v. Liggett ft My¬ 
ers Tobacco Co., C.C.A.Minn., 81 F. 
•2d 777, certiorari denied Liggett ft 
Myers Tobacco v. De Parcq, 56 S. 
Ct. 947, 298 U.S. 680. 80 L.Ed. 1400. 

32. More than scintilla of evidence 
is required.—Smith ▼. Marlakakis, 
36 S.E.2d 651, 326 N.C. 160. 
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evidence has been held insufficient to justify sub¬ 
mission to the jury of the issue whether defendant’s 
servant or agent was acting within the scope of 
his employment at the time of the accident 23 or 
of questions incidental thereto. 34 Where the evi¬ 
dence is undisputed and but one inference reason¬ 
ably may be drawn therefrom, it is a question of 


law for the court whether defendant's servant or 
agent was acting within the scope of his employ¬ 
ment; 36 where on undisputed evidence the only 
reasonable inference is that the servant or agent 
was not acting within the scope of his employ¬ 
ment at the time of the accident the court may 
so declare as a matter of law. 36 


Bvidence raising 1 only surmise that 
employee, at time of collision, was 
acting within scope of employment 
was insufficient—Pyle v. Phillips. 
Tex.Civ.App., 164 S.W.2d 669. 

33. U.S—Martin v. Burgess, C.C.A. 
Ala., 82 F 2d 321—Angro v. Stand¬ 
ard Oil Co. of California, C.C.A. 
Hawaii, 66 F.2d 929. 

Ala.—Gulf Refining Co. v. McNeel, 
153 So. 231, 228 Ala. 302—St. Lou- 
is-San Francisco Ry. Co. v. Rob¬ 
bins, 122 So. 12, 219 Ala. 627. 
Ark.—Fooks v. Williams, 168 S.W.2d 
193. 206 Ark. 119. 

Cal —Helm v. Bagley, 298 P. 826, 113 
Cai.App. 602. 

Ill.—Cana van v. Canavan, 271 Ill.App. 
558. 

Ind —Sears v Moran, 59 NE 2d 566, 
223 Ind 179 

Ky—Hendricks v. Sphire, 138 S.W.ld 
984. 282 K> 497—llenrv v M<- 
Hargue, 83 S \V.2d 38. 259 Ky. 695. 
Me —Keek v Colion, 38 A 2d 460, 141 
Me. 18. 

Md—Wagner v. rage, 20 A 2d 164, 
179 Md 465—Lusk v. Lambert, 163 
A. 188, 163 Md 335 
Mass—r.rolttnan v. Silver, 169 N.E. 
501, 270 Mass. 24. 

Mo—lvlotsch v. P. F. Collier & Son 
Corporation. 159 S W 2d 589. 319 
Mo 40—Collins v. Leahy, 146 S.W. 
2d 609, 347 Mo 133—Snowwhite v 
Metropolitan Life Ins. Co., 127 S. 
W 2d 718. 344 Mo 705- Shelton v. 
Wolf Cheese Co.. 93 S W.2d 947, 
338 Mo. 1129 —Halsey v. Metz, App., 
93 S.W 2d 41. 

Mont.—Wilcox v. Smith, 62 P.2d 237, 
103 Mont 182. 

Nel».—Shaffer v. Thull, 25 N.W.2d 
755, 147 Neb. 947. 

N.H —Caswell v. Maplewood Garage, 
149 A 746, 84 N H. 241, 73 A L.li 
433. 

N.J —Muckin v. Hubbs, 26 A.2d 286, 
128 N J.Law 395—Van Genderen v. 
Paterson Wimsett Thrift Co., 24 A. 
2d 223, 128 N.J Law 41—Alexander 
V. Marech, 183 A. 459, 116 N.J.Law 
246—Alexander v. Marech, 178 A. 
278, 13 N.J.Misc. 425. affirmed 183 
A. 459, 116 N.J.Law 246—Audmo 
v. Hantman, 166 A. 698, 11 N.J. 
Misc. 478. 

N.M.—Stambaugh v. Hayes, 103 P.2d 
640, 44 N.M. 443. 

N.Y.—Schwartz v. Lawrence, 212 N. 

Y.S. 494, 214 App.Div. 559. 

N.C.—Smith v. M&riakakls, 36 S.E. 

2d 651, 226 N.C. 100. 

Ohio.—Arthurs v. Citizens* Coal Co., 

61 C.J.S.-33 


App, 47 NE.2d 654—Bond Stores 
v. Miller, 3 97 N E. 369, 49 Ohio 
App. 470—Metropolitan Concrete 
Co. v. Vitale, 188 NE 10, 46 Ohio 
App. 140—Manfroy v. Craig-Curtiss 
Co, 176 NE. 230, 39 Ohio App 91 
Or.—Summerville v Gillespie, 179 r. 
2d 719—Bunch v. Standard Oil Co 
of California, 23 P.2d 328, 144 Or. 
1. 

Pa—Kunkel v. Vogt, 47 A.2d 195, 354 
Pa. 279—Double v. Myers, 157 A. 
610, 305 Fa. 266. 

Tenn—Cunningham v. Union Chevro¬ 
let Co., 147 SW.2d 746, 177 Tenn 
214, rehearing denied 148 S.W.2d 
633, 177 Tenn 214 

Tex —Waybourne v. Plains Chevrolet 
Co, Civ App, 125 S W 2d 344— 
Lewis v. J. P. Word Transfer Co., 
Civ.App., 119 S.W 2d 106, error re¬ 
fused—Hudson v. Ernest Allen Mo¬ 
tor Co., Civ App, 115 SW.2d 1167, 
error dismissed—Magnolia Petro¬ 
leum Co vl Winkler, Civ App, 40 
S W.2d 831—Langford v. El Taso 
Baking Co, Civ App., 1 S W.2d 476. 
error dismissed. 

Vt.—Ronan v. J. G. Turnbull Co., 131 
A. 788, 99 Vt. 280. 

Va--Buchanan v. Wilson, 165 SE 
422, 159 Va. 49—Crowell v. Duncan, 
134 S.E. 576, 145 Va. 489, 50 ALU. 
1425. 

W.Va.—Smith v Abbott. 145 S E. 596, 
106 W.Va. 119. 

42 C J. p 1259 note 3 [g]. 

Injury occurring on Sunday 

Or.—Bunch v. Standard Oil Co. of 
California, 23 P.2d 328, 144 Or. 1. 
Pa.—Readshaw v Montgomery, 169 
A. 135, 313 Pa. 206. 

34. U.S.—Liggett & Myers Tobacco 
Co. v. De Parcq, C.C.A.Minn , 66 F. 
2d 678. 

Authority of servant to carry others 
on vehicle 

(1) Generally. 

Mass.—Bruce v. Hanks, 178 N.E. 728, 
277 Mass. 268—Broitman v. Silver, 
169 N.E. 501, 270 Mass. 24. 

N.J.—Kluber v. Pferdeort, 194 A. 154, 
16 N.J.Misc. 651, affirmed 199 A. 
26. 120 N.J.Law 190. 

(2) Waiver of rule forbidding car- j 
riage of others.—Liggett & Myers 
Tobacco Co. v. De Parcq, C.C.A.Minn., 
66 F.2d 678. 

(3) Person on vehicle as helper or 
extra driver.—East Coast Freight 
Lines v. Mayor and City Council of 
Baltimore, N.J., 58 A.2d 290. 
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35. U.S.—Mid-Continent Pipe Line 
Co. v. Whiteley, C.C.A.Okl., 116 
F 2d 871—Kuerner v. National 
Cash Register Co., D.C.Ky., 43 F. 
Supp. 62. 

Ariz—Brooks v. Neer, 47 P.2d 452, 
46 Ariz 144. 

Cal—Martinolli v. Stabnau, 52 P.2d 
956, 11 Cai.App 2d 38—Bourne v. 
Northern Counties Title Ins. Co., 40 
P 2d 583, 4 Cal App.2d 69. 

N.J —Coopersmith v. Kalt, 196 A. 649, 
119 N.J Law 474—Bilow v Kaplan, 
164 A. 694, 11 NJ.Mlsc 108. 

N.D.—Matt v Nomland, 288 N.W. 558, 
69 NP 552—Erickson v. Foley, 262 
N W. 177, 65 ND 737. 

Tex.—Humble Oil & Refining Co. v. 
Ooley, Civ App., 46 S.W.2d 1038, 
error dismissed. 

36. Ala.—Cruso-Crawford Mfg. Co. 
v. Rucker, 123 So. 897. 220 Ala. 101 
—Southern Ry. Co. v. Carlton. 118 
So 158, 218 Ala 265. 

Ariz—Otero v. Soto, 267 P. 947, 34 
Ariz 87. 

Conn—Eldredge v. Geer, 163 A. 761, 
116 Conn. 116. 

Gh —Stenger v. Mitchell, 28 S.E.2d 
885. 70 flu App 563—Nichols v. G. 
L llight Motor Co. 15 S E.2d 805, 
65 Ga App. 397—Eason v Joy Flor¬ 
al Co. 150 SE 352. 34 Ga App. 501. 

Ill —Nelson v. Stutz Chicago Factory 
Branch, 173 N E. 394, 341 111 387— 
Lohr v. H. Barkmann Cartage Co., 
167 NE 35, 335 Ill. 335—Paulsen V. 
Coehllcld, 278 Ill App. 596—Burster 
v. National Refining Co., 274 Ill. 
App. 104. 

Ky—R. L Jeffries Truck Line v. 
Brown. 197 S W 2d 904. 303 Ky. 
405—Sharp v. Faulkner, 166 S.W 2d 
62, 292 Ivy. 179—Wheeldon v. Re- 
gonhardt Cunst. Co., 145 S.W.2d 
527, 284 Ky. 603—Spencer’s Adm’r 
v. Fisel. 71 S.W.2d 955, 254 Ky. 503 
—Corbin Fruit Co. v. Decker, 68 S. 
W.2d 434. 252 Ky. 766. 

Md—Wells v. Hecht Bros. & Co., 142 
A. 258, 155 Md 618—Nattans v. 
Cotton. 133 A. 270, 150 Md. 466. 

Mich.—Morrow v. Trathen, 284 N.W. 
687, 288 Mich. 172. 

Minn—Lund v. Olson, 237 N.W. 188, 
1S3 Minn. 515. 

Miss—Brown v. Bond, 1 So.2d 794, 
190 Miss. 774—Brand v. Tinnin, 200 
So. 588, 190 Miss. 412. 

Mo.—Snowwhite v. Metropolitan Life 
Ins. Co., 127 S.W.2d 718, 344 Mo. 
705. 

Mont.—Gagnon v. Jones, 62 P.2d 683, 
103 Mont. 366. 



MOTOR VEHICLES 


61 C.J.S. 


Deviation from course of employment. Whether 
there has been a deviation so material or substan¬ 
tial as to constitute a complete departure usually 
is a question of fact, 37 but where the conclusion 
to be drawn from the nature and extent of the 
deviation is not doubtful, the question is one of 
law. 38 

Where deviation from the course of his employ¬ 
ment by the servant is slight and not unusual, the 
court may, as a matter of law, find that the serv¬ 
ant was still executing his master’s business. 39 On 
the other hand, if the deviation is very marked 


and unusual the court may determine that the 
servant was not on the master’s business. 4 ® Cases 
falling between these extremes will be regarded 
as involving a question of fact for the determina¬ 
tion of the jury; 41 where the deviation is uncer¬ 
tain in extent and degree, or where the surround¬ 
ing facts and circumstances leave room for legiti¬ 
mate inferences as to whether or not, notwithstand¬ 
ing the deviation, the servant may still be engaged 
in the master’s business within the scope of his 
general employment, the question is for the jury, 
or for the trial court in actions tried without a 
jury. 42 Where there has been a deviation or de- 


,N.J.—Blackman v. Atlantic City & S. 

R. Co. 19 A.2d 807, 126 N.J.Law 
458—Coopersmith v. Kalt. 196 A. 
649, 119 N.J.Law 474—Kirrcr v. 
Bromberg. 172 A. 498, 113 N J Law 
98—Okln v. Essex Sales Co, 135 A 
821, 103 N J Law 217, affirim d 138 
A. 922. 104 N.J.Law 181—Katz v. 
Essex Sales Co., 135 A. 821, 103 N. 
J.Law 217, affirmed 138 A. 921, 104 
N.J.Law 174. 

N.Y.—Ringhoflf v. Lincoln Service, 46 
N.Y S 2d 771, 267 Apr Div. 824, re¬ 
argument denied 47 N.Y S 2d 132. 
267 App Div. 871. 

N.C.—Riddle v. Whisnant. 16 S E 2d 
698, 220 N.C. 131. 

Okl.—Poster v. Colonial Stores, 74 P 
2d 114, 181 Okl. 414—Hoard v. Mc¬ 
Donald, 43 P.2d 1026, 172 Okl 180 
—De Camp v. Comerford, 272 P. 
475, 134 Okl. 145. 

Or.—Jasper v. Wells. 144 P 2d 505, 
173 Or 114—Bunnell v. Parelius, 87 
P 2d 23ft, 160 Or 673—Brown v 
Fields. 83 P.2d 144, 160 Or. 23— 
Kantola v Lovell Auto Co, 72 P 
2d 61, 157 Or 531 

R.I.—Haining v. Turner Centre Syz- 
tun, 149 A. 376, 50 HI. 4KL— Ander- 
8«n V. Miller, 142 A 616 
Tenn—Home Stores v. Parker. 166 

S. W.2d 619, 179 Tenn 372 -Stewart 
v. HofTmoihter, 65 S W.2d 220, 16 
Tenn.App 495. 

Tex.—Renfro v Elam, Civ.App, 117 
S.W 2d 133, error refused—Houston 
News Co. v. Shavers, Civ.App. 64 
S.W.2d 384, error refused—Texas 
News Co. v. Lake, Civ App, 58 S. 
W.2d 1044, error dismissed. 

Va.—Master Auto Service Corpora¬ 
tion v. Bowden, 19 S E 2d 679, 179 
Va. 607. 

42 C J. p 1258 note 88 [c]-p 1259 note 
4 [a]. 

37. Cal.—Dolinar v. Pedone, 146 P. 
2d 237, 63 Cal.App.2d 169-Guyton 
v. Pacific Fruit Express Co., 15 P. 
2d 217, 127 Cal.App. 50. 

Conn.—Heckson v. W. W. Walker 
Co., 149 A. 400, 110 Conn. 604, 68 
A.L.R. 1044. 

88. Ga.—Causey v. Swift & Co., 10 
S.E.2d 228. 62 Ga.App. 893. 

111.—Boehmer v. Norton, 65 N.E.2d 


212, 328 Ill.App. 17—McCarthy v. 
Rorrison, 283 Ill.App 129. 

Mo.—Klotsch v. P. F. Collier & Son 
Corporation, 159 S.W.2d 589, 349 
Mo 40. 

39. Cal—Dolinar v Pedone, 146 P 
2d 237, G3 Cal.App 2d 169—Wagnitz 
v Scharetg, 265 P. 318, 89 Cal App. 
511 

Ill —Kovell v. North Roscland Motor 
Sales. 275 Ill.App. 566 

Neb—Dafoe v. Grantski, 9 NW.2d 
4SS. 143 Neb. 341 

SC—Stevens v. Moore, 4 6 S E 2d 73, 
211 SC. 498. 

40. Cal —Wagnitz v. Scharetg, 265 
P 318, 89 Cal App. 511 

Fla.—Western Union Telegraph Co. 
v. Michel, 163 So. 86, 120 Fla 511. 

Ill —Kovell v. North Roscland Motor 
Sales, 275 Ill.App 566 

Md—National Trucking & Storage v. 
Durkin, 39 A 2d 687, 183 Md 584 

Neb—Dafoe v Grantski, 9 N.W.2d 
488, 143 Neb 344. 

SC--Stevens v. Moore, 46 S.E 2d 73, 
211 SC. 498. 

41. Cal.—Wagnitz v. Scharetg, 265 
P. 318, 89 Cal.App 511 

Ill—Kovell v North Roseland Motor 
Sales, 275 Ill.App 566 

Neb—Dafoe v. Grantski, 9 N.W.2d 
488, 143 Neb. 344. 

SC—Stevens v. Moore, 46 SE.2d 73, 
211 SC 498 

43. US —Baker Driveaway Co. v. 
Clark, C.C.A.W.Va., 162 F 2d 181. 

Ark—Hex Oil Corporation v. Crank, 
38 S.W.2d 1093, 183 Ark. 819— 
Cahill v Bradford, 287 S.W. 596, 
172 Ark. 69. 

Cal.—Gayton v. Pacific Fruit Express 
Co., 15 T\2d 217, 127 Cal.App 50. 

Ga.—Atlanta Laundries v. Goldberg, 
30 S.E.2d 349, 71 Ga.App. 130— 
Parker v. Smith, 18 S.E.2d 659, 66 
GaApp. 567. 

Ill.—Tobin v. Consolidated Freight 
Co., 79 N.E 2d 636, 334 Ill.App. 394 
—Stix, Baer & Fuller Co. v. Woest- 
haus Motor Co, 1 N.E.2d 796, 284 
Ill.App. 301—Gillis v. Jurzyna, 1 
N.E.2d 763, 284 Ill.App. 174—Ko¬ 
vell v. North Roseland Motor Sales, 
276 Ill.App. 566. 
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Ky.—Dennes v. Jefferson Meat Mar¬ 
ket, 14 S.W.2d 408, 228 Ky. 164. 
Md.—National Trucking & Storage 
v. Durkin, 39 A.2d 687, 183 Md. 584 
Mich—Phillips v. Fotheringham, 269 
NW. 600, 277 Mich. 566. 

Mo—Klotsch v. P F. Collier & Son 
Corporation, 159 S W 2d 589. 349 
Mo 40—Chaslain v Winton, 152 S. 
W.2d 165, 347 Mo. 1211—Fuqua v. 
Lumbermen’s Supply Co., 76 S W.2d 
715, 229 Mo.App 210- Cable v. 

Johnson, App, 63 S.W.2d 433. 

Mont —Melnecke v. Intermountain 
Transp. Co., 55 P.2d 680, 101 Mont. 
315 

Neb—Dafoe v. Grantski, 9 N.W.2d 
488. 143 Neb 344 

N.J —Wasserman v Schnoll, 28 A. 
2d 883, 129 N J.Law 224. affirmed 
Wasserman v. Schwartz, 31 A.2d 
820, 130 N J.Law 376—Arrington v. 
White, 19 A 2d 627, 126 N J.Law 
651—Cclidonio v. A Z. Motors Co., 

2 A.2d 877, 121 N.J Law 277—Tro¬ 
jan v. Brennan. 187 A. 138, 117 N. 
J.Law 110—Bedell v. Mandel, 155 
A. 383, 108 N.J.Law 22—Dunnp v. 
Hely. 140 A. 327, 104 N J Law 84. 

N C.—Parrott v. Kantor, 6 S E 2d 40, 
216 N C. 584. 

N.D.—Kolilman v. Hvland, 210 N W, 
643, 54 N.D. 710, 50 ALU 1137. 
Ohio.—Edwards v. Benedict, 70 N.E. 

2d 471, 79 Ohio App. 134. 

Okl.—Modern Motors v. Elkins, 118 
P.2d 969, 189 Okl. 134. 

Pa—Marsh v. Mertz, Com.Pl., 32 
Luz.I.eg Reg. 97. 

S.C.—Carroll v. Beard-Lancy, Inc., 36 
S.E.2d 425, 207 S C. 339. 

Tex.—English Freight Co. v. Preston, 
Civ.App, 203 S.W.2d 657—Gammill 
v. Mullins, Civ.App.. 188 S.W.2d 
986, error dismissed. 

42 C.J. p 1257 note 87 [d]-p 1269 note 

3 [c]. 

Stopping for meals 
Ariz.—Cox v. Enloe, 70 P.2d 331, 60 
Ariz. 201. 

Cal.—Loper v. Morrison, 146 P.2d 1, 
23 Cal.2d 600—Cain v. Marquez, 88 
P.2d 200, 31 Cal.App 2d 430. 

Ga.—Causey v. Swift & Co., 196 S.E. 
228, 67 Ga.App. 604. 
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parture from the master’s business and the scope 
of the servant’s employment, and where such per¬ 
sonal purpose and benefit have been fully accom¬ 
plished and the servant is in the process of re¬ 
turning to the sphere of his master’s business, 
the question as to whether he was acting within 
the scope of his employment at the time of the in¬ 
jury is a question for the jury. 43 

Effect of presumptions. The presumption that 
defendant’s servant or agent was acting in the 
scope of his employment arising from proof that 
the motor vehicle was owned by defendant and 
was being operated by one of his servants or 
agents at the time of the accident, considered su¬ 
pra § 511 (6) d, is sufficient to take the issue of 
scope of employment to the jury, 44 although it has 


been held that evidence that the driver of a motor 
vehicle was in the general employ of defendant at 
the time of the accident and that defendant owned 
the vehicle is not sufficient, in the absence of other 
evidence, to carry to the jury the issue whether 
the driver was acting within the scope of his em¬ 
ployment. 45 

Where the evidence in rebuttal of the presump¬ 
tion is itself contradicted, or different inferences 
reasonably may be drawn from the evidence, the 
question is for the jury, or for the trial court in 
actions tried without a jury ; 4fi but where the re¬ 
buttal evidence is undisputed and but one inference 
reasonably may be drawn therefrom it is gen¬ 
erally a question of law for the court. 47 In some 
jurisdictions, however, the presumption or infer- 


111.—Moran v. Borden Co., 33 N E 2d 
166. 309 Ill App 391 
Md McDowell, Pyle & Co v. Maga¬ 
zine Service, 164 A. 148, 164 Md 
170. 

Mass —Thoxnos v. Meyer Store, 168 
NE 178, 268 Mass 687 
Miss —Southern Dell Telephone & 
Telegraph Co v. Quick, 149 So. 107, 
167 Miss 438. 

Taking injured person to hospital 

N.J.—Axford v runty Bakeries Cor¬ 
poration. 178 A 788, 115 NJ.Law 
ICC—Axford v. Punty Bakeries 
Corporation. 172 A. 383, 112 N J. 
Law 694. 

Truck driver’s deviation of one- 
half mile from his authorized route 
was not as matter of law eompleie 
departure from scope of emplo\ ment 
—Hickson v. W. W. Walker Co.. 149 
A. 400. 110 Conn. 604. 68 A.LU, 1044. 

43. US—Baker Dnvcnwny Co. v. 
Clark, CC.AW.Va,, 1G2 F 2d 181. 

Ala—Mobile Pure Milk Co. v Cole¬ 
man , 161 So 826, 26 Ala App 402, 
certiorari denied 161 So 829, 230 
Ala. 432. 

Me —l’earl v. Cumberland Sand & 
Gravel Co., 31 A 2d 413, 139 Me. 
411. 

Mo—Martin v. Bulgin, App, 111 S. 
W.2d 963. 

Utah.—Carter v. Bessey, 93 P.2d 490, 
97 Utah 427. 

44. Mo —Kaufman v. Baden Ice 
Cream Mfrs., App., 7 S.W.2d 298. 

Or.—Foster v. Farra, 243 P. 778, 117 
Or. 286. 

42 C.J. p 1258 note 91. 

Defendant’s name on vehicle 

Presumption that driver of taxicab 
is acting within scope of employment 
of company whose name appears on 
cab, If standing alone, makes prima 
facie case, and, if uncontradicted, 
presents issue for jury.—Simon v. 
City Cab Co., 78 F.2d 506, 64 App. 
D.C. 364, certiorari denied 56 S.Ct. 
173, 296 U.S. 640, 80 UEd. 455. 


45. Mass.—Washburn v H. F 

Owens Co., 147 N.E. 664. 252 Mass. 
47. 

46. U.S—Standard Coffee Co. v. 
Trippet, C C A Tex., 108 F 2d 161— 
Falstnlf Brewing Corporation v. 
Thompson. CCA Neb , 101 F 2d 301. 
certiorari denied 59 S Ct. 834, 307 
US 631, 83 I, Ed 1514 

Ala.—Craft v. Koonce, 187 So. 730, 
237 Ala. 552—William E Harden, 
Inc., v. Harden, 197 So. 94. 29 Ala. 
App 411. 

Ark.—Ford & Son Sanitary Co. v 
Hansom, 210 S W 2d 608--Casteel 
v Yantis-Harper Tire Co, 39 S.W. 
2d 306, 183 Ark. 912—Mullins v. 
Ritchie Grocer Co, 35 S.W.2d 1010, 
183 Ark 218 

Idaho.—Manion v. Waybright, 86 P. 

2d 181. 59 Idaho 643. 

Ky.—Sharp v. Faulkner, 166 S W.2d 
62, 292 Ky. 179—Rawlings v. Clay 
Motor Co., 164 S W 2d 711, 287 Ky. 
604—Galloway Motor Co v. Huif- 
man’s Adm’r, 137 S.W.2d 379, 281 
Ky 842. 

La.—Brown v. Indemnity Ins. Co of 
North America, App, 178 So. 768 
Neb—Bcrggren v. Hannan, Odell & 
Van Brunt, Inc., 215 N.W. 556, 116 
Neb 18. 

N J.—Trojan v. Brennan, 187 A. 138, 
117 N.J.Law 110—Fullmer v. Scott- 
Powell Dairies, 166 A 129, 111 N J. 
Law 44—Crowell v. Padol&ky, 120 
A. 23, 98 NJ.Law 552. 

Ohio—Retchard v. Red Cab Co., 16 
Ohio Supp 3. 

Okl.—Norton v. Harmon, 133 P.2d 
206, 192 Okl. 36—Claxton v. Page, 
124 P.2d 977. 190 Okl. 442. 

Tex—Poe Motor Co. v. Martin, Civ. 

App., 201 S.W.2d 102. 

Wash.—Davis v. Browne, 147 P.2d 
263, 20 Wash.2d 219—Bradley v. S. 
L. Savidge, Inc., 123 P.2d 780, 13 
Wash.2d 28. 

Ordinarily jury question 

Or.—Ellenberger v. Fremont Land 
Co., 107 P.2d 837, 165 Or. 375. 
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Where controverting testimony is 
that of disinterested witnesses, case 
is for jury where such testimony it¬ 
self Is controverted and impeached, 
or if it is not free from inherent im¬ 
probabilities or it is not so clear and 
convincing that but one conclusion 
could be drawn from it.—Eliason v. 
Util, 132 P 2d 158, 114 Mont. 97. 
Essentials for directed verdict 

(1) In order to warrant directed 
verdict for employer who admitted 
ownership of truck, presumption 
that driver was acting within scope 
of employment at time of collision 
must have been overcome by uncon¬ 
tra di< ted proof to contrary.—Fullmer 
v. Scott-Powell Dairies, 166 A. 129, 
111 N.J Law 44. 

(2) Defendant, offering proof to 
contrary, was not entitled to direct¬ 
ed vcidict, unless such proof was un- 
contradicted in all material respects, 
free from inherent improbabilities, 
and so clear and convincing that but 
one conclusion could be drawn from 
its consideration —Claxton v. Page, 
124 F 2d 977, 190 Okl. 422. 
Consideration on demurrer of facts 

raising presumption 
Although presumption that driver 
was acting in scope of employment 
at time of accident arising from 
proof of ownership of automobile by 
defendant and that driver was in 
defendant’s general employ may be 
overcome on appearance in evidence 
of facts themselves, evidence which 
gave rise to such presumption re¬ 
mains in the case for consideration 
of trial court on demurrer.—State ex 
rel Waters v. Hostetter, 126 S.W.2d 
1164, 344 Mo. 443, mandate of Su¬ 
premo Court conformed to Waters v. 
Hays, App., 130 S.W.2d 220. 

47. U.S.—Standard Accident Ins. Co. 

v Rivet, C.C.A.La., 89 F.2d 74. 

Ala—Craft v. Koonce, 187 So. 730. 
237 Ala. 552—Grimes v. Fulmer, 
180 So. 321, 235 Ala. 645, followed 
in 180 So. 323, 235 Ala. 664. and 
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ence that a servant or agent was acting within 
the scope of his employment arising from proof of 
ownership of the vehicle and operation 'by the agent 
or servant is not destroyed or overcome as a mat¬ 
ter of law because it is contradicted by defendant’s 
evidence, but the issue remains one of fact for the 
determination of the jury, 48 for the reason that, 
as sole judges of the weight of the evidence and 
credibility of the witnesses, the jury are not bound 
to accept such testimony as true, but may, if not 
convinced thereby, reject any portion or the whole 
thereof; 49 and it has been held that the case is 
for the jury where the evidence controverting the 
presumption comes from interested witnesses. 60 


(4) Independent Contractor 

On conflicting evidence or where different Inferences 
may reasonably be drawn from the evidence, it Is for the 
jury to determine whether the operator of a motor ve¬ 
hicle was employed by the defendant or waa an Inde¬ 
pendent contractor. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may rea¬ 
sonably be drawn therefrom, it is a question for the 
jury, or for the trial court in actions tried with¬ 
out a jury, whether the person operating the motor 
vehicle was employed by defendant or was an in¬ 
dependent contractor. 61 On such evidence it is 
for the jury or trial court to determine whether 


183 So. 924, 28 Ala.App. 630—Mo¬ 
bile Pure Milk Co. v. Coleman, 161 
So 829, 230 Ala. 432, denying cer¬ 
tiorari 161 So. 826, 26 Al&App. 

402—Walker v. Stephens, 127 So. 
668, 221 Ala. 18—McCormack Bros. 
Motor Car Co. v. Holland, 118 So. 
387, 218 Ala. 200—Freeman v. 

Southern Life ft Health Ins. Co., 
98 So. 461, 210 Ala. 469—Bruner 
v. Eubanks. 33 So.2d 374, 33 Ala. 
App. 266, certiorari denied 33 So. 
2d 376—United Wholesale Grocery 
Co. v. Minge Floral Co , 142 So. 586, 
26 Ala.App 163. certiorari denied 
142 So. 687, 225 Ala. 160. 

Ariz.—Silva v. Travor, 162 P.2d 615. 
63 Ariz. 364—Flores v. Tucson Gas, 
Electric Light ft Power Co., 97 P. 
2d 206, 54 Ariz 460—Otero v. Soto, 
267 P. 947, 34 Ariz. 87. 

Ark.—Ford & Son Sanitary Co v 
Ransom. 210 S.W.2d 508—Casteel 
v. Tantis-Harper Tire Co., 39 SW 
2d 306, 183 Ark. 912—Mullins v. 
Ritchie Grocer Co., 35 S.W.2d 1010, 

183 Ark. 218. 

Idaho.—Manlon v. Waybright, 86 P. 

2d 181, 59 Idaho 643. 

Ind.—Frick v. Bickel, 54 N.E 2d 436, 
115 Ind.App. 114, motion denied 57 
N.E.2d 62, 222 Ind. 610. 

Ky.—Galloway Motor Co. v. Huff¬ 
man’s Adm’r, 137 S W.2d 379, 281 
Ky. 841. 

Md.—National Trucking & Storage v. 
Purkin, 39 A,2d 687, 183 Md. 584— 
Wells v. Hecht Bros & Co., 142 A. 
258, 155 Md. 618—Nattans v. Cot¬ 
ton. 133 A. 270, 150 Md. 466—In¬ 
ternational Co. v. Clark, 127 A. 647, 
147 Md. 34. 

Neb—Wise v. Grainger Bros. Co., 246 
N.W. 733, 124 Nob. 391—Ebers v. 
Whitmore, 241 N.W. 126, 122 Neb. 
663. 

N.J.—Goglia v. Janssen Dairy Co., 

184 A. 814, 116 N.J.Law 396. 

Okl.—Norton v. Harmon, 133 P.2d 
206, 192 Okl. 86—Claxton v. Page. 
124 P.2d 977, 190 Okl. 422. 

Tex.—Empire Gas ft Fuel Co. v. 
Muegge, 143 S.W.2d 763, 135 Tex. 
520—Pyle v. Phillips, Clv.App., 164 
S.W.2d 569—Alf&no v. Interna¬ 


tional Harvester Co. of America, 
Civ.App., 121 S.W.2d 4G6, error dis¬ 
missed. 

Wash.—Carlson v. Wolski, 147 P.2d 
291, 20 Wash 2d 323—Bradley v. 
S. L. Savidgc. Inc., 123 1* 2d 780, 
13 Wash.2d 28—Feldtman v. Rus- 
sak, 251 P. 572, 141 Wash. 287. 

42 C.J. p 1258 note 92. 

Undisputed evidence of driver’s 
deviation from scope of employment 
overcomes inference arising from evi¬ 
dence of employer’s ownership of 
vehicle and general employment of 
driver that he was acting within 
scope of his employment at time of 
collision, and there is nothing to 
submit to jury, whether evidence of 
such deviation is introduced during 
plaintiffs or defendant's case—Rol- 
ohard v. Red Cab Co., 16 Ohio Supp. 
3. 

Evidence on cross-examination 

Plaintiff's uncontroverted evidence, 
brought out on cross-examination re¬ 
butting presumption of minor son's 
agency to drive father’s automobile, 
was subject to demurrer to the evi¬ 
dence—Carder v. Martin, 260 P. 906, 
120 Okl. 179. 

Only In exceptional cases can court 
say as matter of law that inference 
or presumption that driver of motor 
vehicle belonging to another is oth¬ 
er’s servant, and that vehicle is be¬ 
ing used for other's purposes, has 
been overcome by force and effect of 
other evidence.—Ellcnbergcr v. Fre¬ 
mont Land Co., 107 P.2d 837, 165 Or. 
375. 

Additional evidence In aid of prs- 
eamption 

If there is no evidence for plaintiff 
except bare minimum reauired to 
support presumption that driver of 
automobile involved in accident was 
acting in scope of employment aris¬ 
ing from proof of ownership of auto¬ 
mobile by defendant and that driver 
was in defendant’s general employ, 
if such presumption is destroyed un¬ 
derlying evidence alone will not be 
enough to make prima facie case for 
jury, but if there is other evidence, 
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it may aid that required to raise pre¬ 
sumption —State ex rel Waters v. 
Hostetter, 126 S W.2d 1164. 344 Mo. 
443. mandate of Supreme Court con¬ 
formed to Waters v. Hays, App., 130 
S.W.2d 220. 

Defendant’s name on vehicle 

Mo.—Arnold v. Haskins, 147 SW.2d 
469. 347 Mo 320. 

4A U.S—Caros v. Johnston, DC. 
Pa., 61 F.Supp. 75. 

Cal —Westberg v. Willde. 91 P 2d 590. 
14 Cal.2d 360—ShkIds v. Oxnard 
Harbor Dist., 116 P.2d 121, 4G Cal. 
App 2d 477—Bushnell v. Yoshika 
Tnshlro. 2 P.2d 650, 115 Cal App. 
563. 

N.Y.—Schultze v. McGuire. 150 N E. 
516, 241 N.Y. 460—Glasgow v. 

Weldt. 218 NYS. 115. 218 App Div. 
749—Freeman v. Hyrnan, 159 N.Y.S. 
774, 95 Misc. 591—Frankel v. Cha- 
pal, 165 N.Y.S. 441. 

Pa—Dugan v. McGara's, Inc., 25 A. 

2d 718, 344 Pa. 460. 

Vehicle hearing dealer's license 
Pa.—Frew v. Barto. 26 A 2d 905. 345 
Po. 217—Conley v Mcrvis, 188 A. 
350, 324 Pa. 577, 108 A.L.R. 160. 

49. Cal.—Bushnell v. Yoshika Ta- 
shiro, 2 P.2d 660, 115 Cal.App. 563. 

50. Mont.—Eliason v. Gull, 132 P.2d 
158, 114 Mont. 97. 

Wash—Smith v. Eldridge Motors, 90 
P.2d 257, 199 Wash. 10, opinion ad¬ 
hered to 93 P 2d 1120, 199 Wash. 10 
—Steiner v. Royal Blue Cab Co, 20 
P.2d 39, 172 Wash. 396—Stam v. 
Johnson, 17 P 2d 4, 170 Wash. 534, 
adhered to 23 P.2d 1118, 173 Wash. 
700—Vernarelli v. Sweikert, 213 P. 
482, 123 Wash. 694. 

Interested witnesses 

Defendant automobile owner’s em¬ 
ployees, although not parties to ac¬ 
tion. were interested witnesses with¬ 
in rule.—Steiner v. Royal Blue Cab 
Co., 20 P.2d 39. 172 Wash. 896. 

51. Cal.—Liowmiller v. Monroe, Lyon 
ft Miller, 281 P. 433, 101 Cal.App. 
147, followed in Colclough v. Mon¬ 
roe, Lyon ft Miller, 281 P. 434, 101 
CaLApp. 711* and rehearing denied 
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the operator of the motor vehicle was an inde¬ 
pendent contractor or an employee of defendant 
where the vehicle was owned by defendant 62 or 


where it was owned or furnished by the operator 
or a third person. 63 In instances where liability 
may be imposed for the acts of an independent con- 


Lowmiller v. Monroe. Lyon & Mil¬ 
ler. 282 P. 637, 101 Cal.App. 147— 
Dillon v. Prudential Ins. Co. of 
America, 242 P. 736. 76 Cal.App. 
266. 

Idaho.—Joslin v. Idaho Times Pub. 
Co.. 91 P.2d 386, 60 Idaho 236. 

Ill.—Shannon v. Nightingale. 161 N. 
EL 573. 321 Ill. 168. 

Mo. —Knudsen v. Kansas City Public 
Service Co., App., 141 S.W.2d 262. 

N.J.—Scarano v. Lindale, 3 A.2d 633, 
121 N.J.Law 649. 

Okl —Ottinger v. Morris, 104 P.2d 
254. 187 Okl. 617. 

Or.—McKav v. Pacific Building Ma¬ 
terials Co, 68 P.2d 127, 156 Or. 
678 —Roemhild v. Home Ins. Co., 
278 P 87. 130 Or. 60. 

Tex.—Commercial Credit Co. v. 
Groseclose, Civ App., 66 S.W 2d 709, 
error dismissed—Dr Pepper Bottl¬ 
ing Co. v. Rainboldt, Civ App., 40 
S VV 2d 827. error dismissed. 

42 C J p 1259 note 5 

Ordinarily Jury question 

Cul —Cussclrnan v. Hartford Acci¬ 
dent & Indemnity Co, 98 P.2d 539, 
36 Cal App 2d 700 

Mixed question of law and fact for 
Jury 

N.C —Harris v. Carter, 41 S E.2d 764, 
227 N C. 262. 

Attorney employed by Insurance 
company for Investigation 

Cal—Cassolnmn v Hartford Acci¬ 
dent & Indemnity Co.. 98 P.2d 639, 
36 Cal App 2d 700. 

Collectors 

U S -Waggnman v General Finance 
Co. of Philadelphia, CC.A.Pa, 116 
P 2d 254. 

Tenn— Tennessee Valley Appliances 
v. Rowden. 146 S.W 2d 84G, 24 Tenn. 
App. 487. 

Insurance solicitor 

Tenn.—Morrison v. National Life & 
Accident Ins. Co., 162 S.W 2d 497, 
179 Tenn. 18. 

Newspaper carrier 

Idaho.—Joslin v. Idaho Times Tub. 
Co. 91 P.2d 386, 60 Idaho 235. 

Mo. —Semper v. American Press, 273 
S.W. 3 86. 217 Mo.App. 55. 

Person assisting 1 in removing truck 
from street 

N.J —Molnar v. Hildebrecht Ice 
Cream Co., 164 A. 300, 110 N.J. 
Law 24 6. 

Boad grader operator 

N.D.—La Bree v. Dakota Tractor & 
Equipment Co., 288 N.W. 476, 69 
N.D. 661. 

Salesmen 

Cal — Everett v. Howard Buick Co., 
59 P 2d 506. 15 Cal App.2d G44. 

Iowa.-rHeintz v. Iowa Packing Co., 
268 N.W. 607, 222 Iowa 617. 


N.T.—Gutov v. Krasne, 42 N.Y.S.2d 
20, 266 App Div. 302, affirmed 55 
N.E 2d 372, 292 N.Y. 602. 

Okl.—Modern Motors v. Elkins, 113 
P.2d 969, 189 Okl. 134. 

Tenn.—Ely v. Rice Bros., 167 S.W.2d 
355, 26 Tenn.App. 19. 

Tex.—Walter v. Irvin, Inc., v. Vogel, 
Civ.App., 158 S.W.2d 93, error re¬ 
fused. 

Wash.—Cullen v. KImbro, 16 P.2d 
445, 170 Wash. 314. 

Truckers 

U S —Ryan-Rlchards, Inc., v. White- 
sides. CCA Okl. 9G F.2d 826 
Ark.—Ozan Lumber Co. v. Tidwell, 
198 S.W 2d 182. 210 Ark. 942—War¬ 
ren v. Hale, 158 *S W 2d 51, 203 
Ark. 608—Hobbs-Western Co. v. 
Carmical, 91 S.W.2d 605, 192 Ark. 
59. 

Conn.—Tierney v. Correia, 180 A. 282, 
120 Conn. 140. 

Iowa—Sanford v Goodridge, 13 N.W. 

2d 40, 234 Iowa 1036 
Miss—Wilkins v. Coggin, 152 So. 871, 
169 Miss. 442 

Mo.—Cameron v. Howerton, 174 SW 
2d 206—Chase v. American Press 
Briek Co. App, 31 S W 2d 246— 
Renfro v. Cential Coal & Coke Co. 

19 S W 2d 766. 223 Mo App 2219. 
Tenn—Greer v. McKee, 13 Tenn App. 

625. 

52. Ark —Boone v Massey, 205 S.W. 
2d 454, 212 Ark 280. 

Or — Fleming v Ambulance Co, 62 P. 
2d 1333, 155 Or 351, rebearing de¬ 
nied 61 P 2d 519, 155 Or 351 
Wash—Smith v Ludwig, 132 P.2d 
735, 3 6 Wash 2d 155. 

42 CM p 3 259 note 5. 

Liability of owner of motor vehicle 
for acts of independent contractor 
see supra S 438. 

Garageman or his employee 
Mo—Andres v. Cox, 23 SW.2d 1066, 
223 Mo App. 1139 

R I.—Conant, for Use and Benefit of 
Indemnity Ins. Co of North Ameri¬ 
ca, v. GIddings, 13 A.2d 517. 65 III. 
79. 

42 C.J. p 1259 note 5 (a]. 

Person employed to repair automobile 
Mo.—Mattocks v. Emerson Drug Co., 
App. 33 S.W.2d 142. 

Salesman 

Ga.—Nichols v. G. L. Hight Motor 
Co., 10 S.E 2d 439, G3 Ga.App. 155. 

42 C.J. p 1259 note5 [c]. 

53. Ark.—Ellis & Lewis v. Warner, 

20 S.W.2d 320, 180 Ark. 53. 

Conn.—Tierney v. Correia, 180 A. 282, 

120 Conn. 140. 

Ky.—Vansant v. Holbrook’s Adm’r, 
146 S.W.2d 337, 285 Ky. 88. 

Mich—Hazard v. Great Central 

Transport Corporation, 258 N.W. 
210, 270 Mich. GO. 
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Mo.—Mattan v. Hoover Co., 166 S.W. 

2d 557, 350 Mo 506. 

Wash—Carlson v. P. F. Collier & 
Son Corporation, 67 P.2d 842, 190 
Wash. 301. 

Liability of master or principal of 
operator see supra 5S 450-454. 
Insurance district agent 
Tenn —Knight v. Hawkins, 173 S.W. 

2d 163. 26 Tenn.App. 448. 

Mechanic employed to install weather 
stripping 

Minn —Robertson v. Olson, 232 N.W. 

43, 181 Minn 240. 

Newspaper carriers 
Cal—Burlingbam v. Gray, 137 P.2d 
9, 22 Cal 2d 87—Robinson v. 

George. 105 l\2d 914, 16 Cal.2d 238. 
Mo—Horlker v American Press, 296 
S W. 1008, 317 Mo 64 
Operator of wrecker automobile 
lnd —Jones v. Bergman, 15 N.E.2d 
740, 105 lnd App. 429. 

Beal estate broker 

N.Y —Shinbaum v Murphy, 41 N.E. 
2d S5, 287 N Y. 529. 

Rental agency manager 

Mo.—Wendt v. Holbiook-Blackwelder 
Real Estute Trust Co, App., 299 S. 
W. 66. 

Salesmen 

(1) Generally. 

Ill —Fnesser v. Reynolds & Reyn¬ 
olds Co., 33 N E 2d 635. 809 Til. 
App 577—Katsinus v Culgate- 
Palmoliw Pei-t Co, 20 N.E 2d 127, 
299 Ill App. 347. 

Ind -Van Drake v. Thomas, 38 N.E. 

2d 878. 310 TndApp 586. 

SC —Rosamond v. Lucas Kidd Motor 
Co, 189 SE 641, 382 SC. 331. 

(2) Automobile salesman—George 
v. Chaplin, 279 P. 485, 99 Cal.App. 
709 

(3) Radio salesman—Moore-Hand- 
ley Hardware Co v. Williams, 189 
So. 757, 238 Ala. 189. 

(4) Vucuum cleaner salesman.— 
Mattan v. Hoover Co, 166 S.W.2d 657, 
350 Mo. 506. 

Truckers 

U S —Eldridge v. McGeorge, C.C.A. 
Ark . 99 F.2d 835. 

Ark.—Ellis & Lewis v Warner, 20 S. 

W 2d 320, 180 Ark 53. 

Md.—Maryland Casualty Co. v. 

Sause, 57 A 2d 801. 

Mich—Lewis v. Summers, 294 N.W. 
82, 295 Mich. 20. 

N.Y.—Hennessy v. Walker, 17 N.E. 
2d 782, 279 N.Y. 94, 119 A.L.R. 
1029. 

N.C.—Lassiter v. Cline, 22 S.E.2d 
558, 222 NC 271. 

Ohio—Snodgrass v. Cleveland ^o-op. 
Coal Co., 167 N.E. 493, 31 Ohio 
App. 470. 
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tractor, the liability of defendant for such acts 
is a question to be submitted to the jury where the 
evidence is conflicting or where different infer¬ 
ences may reasonably be drawn from the evi¬ 
dence. 54 

The evidence must be legally sufficient to justify 
submission to the jury, and in various cases the 
evidence has been held insufficient to take to the 
jury the question whether the operator of a motor 
vehicle was an independent contractor, 55 or wheth¬ 
er the relationship of employer and employee ex¬ 
isted, 55 or whether the driver of a towing car was 
the employee of the owner of the car being towed, 57 
or whether the work delegated to the contractor 
was hazardous, 58 or whether there was negligence 
in the selection of the contractor. 59 W here there 
is no conflict in the evidence, and the evidence as 
a whole reasonably is susceptible of but a single 
inference, it is a question of law whether the re¬ 
lationship is that of employer and employee or in¬ 
dependent contractor; 60 where from the uncontra- 
dictcd evidence the only reasonable inference is 


that the operator was an independent contractor, 
the court will so declare as a matter of law 51 

Where the contract of hiring is not in writing 
and can be shown only by parol evidence, the de¬ 
termination of its terms is for the jury, 62 but, 
where the contract is in writing, the question 
whether the relationship of employer and inde¬ 
pendent contractor exists ordinarily is a question 
of law to be determined by the terms of the con¬ 
tract itself. 63 

(5) Members of Owner’s Family 

On conflicting evidence or where different Inferences 
may reasonably be drawn from the evidence, it Is for the 
Jury to determine whether the member of the defendant’s 
family who negligently operated the defendant’s motor 
vehicle was acting with his consent or permission. 

Where the evidence is legally sufficient and is 
conflicting, it is a question for the jury, or for the 
trial court in actions tried without a jury, whether 
the member of defendant’s family who negligently 
drove defendant’s car resulting in injuries to an¬ 
other was doing so with permission from him, 54 


S.D.—Biggins v. Wagner, 245 N W. 

385, 60 SD 581, 85 A.L It 776 
Tex.—-Dave Lehr, Inc., v Brown, Civ. 
App, 58 S W 2d 886. reversed on 
other grounds 91 S W.2d 693, 127 
Tex. 236—Dr. Pepper Bottling Co. 
V. Rainboldt, Civ App., 40 S.W 2d 
827, error dismissed 
Wifl. —Mann v. Reliable Transit Co , 
'259 N.W. 415, 217 Wls. 465. 

84. Mass.—Barry v. Keeler, 76 N.E 
2d 158, 322 Mass. 114. 

Nondelegable work 

Where child was killed by motor¬ 
truck during excavating work, and 
nature of work involved backing of 
heavy dump trucks across public 
sidewalk, question of fact was pi - 
sented whether duty or cure imposed 
on landowner in performance of such 
work was nondelegable on independ¬ 
ent contractor which perlormed the 
work and whether owner met stand¬ 
ard of care thus required so as to 
make owner liable.—KatapodJs v. La 
Salle Trucking Corporation, 56 N E. 
■2d 562, 293 N.Y. 229. 

65. Ky.—Sympson Bros. Coal Co. v. 
Coomes, 68 S.W.2d 594, 248 Ky. 
324. 

Mo—Linton v. St. Louis Lightning 
Rod Co., App., 285 S.W. 183. 

53. Mo.—Galentine v. Borglum, 150 
S.W.2d 1088, 235 Mo.App. 1141. 
Mont.—Harrington v. H. D. Lee Mer¬ 
cantile Co., 33 P.2d 553, 97 Mont. 
40. 

57. Cal.—Walton ▼. Donohue, 233 P. 
76, 70 Cal.App. 309. 

58. Tex.— Moore v. Roberts, Civ. 
APP*, 93 S.W.2d 236, error refused. 


59. Tex —Moore v. Roberts, supra. 

60. Ga—McGhee v. Kingman & Ev¬ 
erett. 176 SE 55, 49 Ga App. 767 

111—Ryan v. Associates Tnv Co of 
Illinois, 18 N.E.2d 47, 297 lll.App 
541 

Ind—Breclibiel v. Hcntgen, 8 N.E.2d 
1007, 103 Tnd App 481 
Mo—Cholet v Phillips Fetroleum 
Co , App.. 71 S W 2d 799. 

N.C—Harris v. Carter, 41 SE 2d 764, 
227 N C. 262. 

Tenn.—National Cash Register Co. v. 

Leach. 3 Tenn App 411. 

Tex—Schroeder v. Rainboldt, 97 S 
W 2d G79, 128 Tex. 269—Alexander 
Film Co v. Williams, Civ.App., 102 
S W 2d 514. 

Wis—Kruse v Welgand, 235 NW. 
426, 204 Wis 195, followed in 235 
N.W. 431, 204 Wis 206, Smith V. 
Weigand, 235 NW. 431, 204 Wis. 
S07, Smith v. Weigand, 235 N.W. 
431, two f’ases, '204 Wis. 208, and 
Woodard v. Weigand, 235 N.W. 432, 
204 Wis. 209. 

42 C.J. p 1260 note 8. 

61. Cal —Crouch v. Gilmore Oil Co., 
54 r.2d 709, 5 Cal 2d 330. 

Mo.—Barnes v. Real Silk Hosiery 
Mills, 108 S.W.2d 68, 341 Mo. 563. 
N.Y.—Braice v. Saunders, 30 N.Y.S. 
2d 223, 262 App.Dlv. 968, reargu¬ 
ment denied 31 N.Y.S 2d 302, 263 
App Div. 724. 

Okl.—Ellis & Lewis v. Trimble, 57 P. 
2d 244, 177 Okl. 5. 

Oarage employee 

U.S.—Stanolind Oil & Gas Co. v. 
Troscialr, O.C A .La., 166 F.2d 229, 
certiorari denied Trosclair v. Stan- 
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olind Oil & Gas Co , 68 S.Ct. 1086, 
334 U S 820, 92 L.Ed -. 

Salesman 

U S —Howard W. Luff Co. v. Capece, 
CCA Ohio, 61 F 2d 635. 

63. Ill—Katsinas v. Colgate-Palm¬ 
olive Teet Co., 20 N.E 2d 127, 299 
lll.App. 347. 

63. Okl.—Ottingcr v. Morris, 104 P. 
2d 254, 187 Okl. 517. 

64. Ala —Paschall v. Sharp, 110 So. 
387, 215 Ala. 304. 

Ill—Toms v. Ketterer, 237 lll.App. 
135. 

N.Y.—Taylor v. YukowcJc, 77 N.Y S 
,2d 620, 273 App Div. 915, motion 
denied 80 N E 2d 459, 297 NY. 1041 
—White v. Westlake, 50 N.Y S 2d 
245, 262 AppPiv. 1055— Pesssulla v. 
Kovach, 12 N Y S 2d 494, 257 App. 
Div. 894. 

N.C.—White v. McCabe, 180 S.E. 704, 
208 N.C. 301. 

Wis.—Le Sage v. Le Sage, 271 N.W. 
369, 224 Wis. 57—Zeidler v. Coel- 
zer, 211 N.W. 140, 191 Wis 378. 
Liability of owner for acts of mem¬ 
bers of family see supra §5 432- 
434. 

Negligence in Intrusting operation of 
vehicle to Incompetent driver as 
question of law or fact see mfia 
subdivision l (2) of this section. 

Daughter 

Mich.—Cebulak v. Lewis, 32 N.W. 

■2d 21, 320 Mich. 710. 

Wash.—Williams v. Dickson, 8 P.2d 
1087, 167 Wash. 229. 

Son 

Iowa.—Bridges v. Welzien, 800 N.W. 
659, 231 Iowa 6 —McCann v. Down- 
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expressed 66 or implied, 66 or whether in the op¬ 
eration of the vehicle a member of defendant's 
family was his agent or servant, 67 and, if so, 
whether he was acting within the scope of his au¬ 
thority. 68 On conflicting evidence or where dif¬ 
ferent inferences may reasonably be drawn from 
the evidence, incidental questions also are for the 
jury or trial court, 69 as, for example, whether the 
operator of the vehicle was a member of defend¬ 
ant's family, 70 whether the car is a family car, 71 


and whether at the time of the accident it was be¬ 
ing used as a family car, 72 and the nature and 
scope of the driver's authority. 73 

The evidence must be legally sufficient to jus¬ 
tify submission to the jury, and in various cases 
the evidence has been held insufficient to warrant 
or require submission to the jury of the question 
whether a member of defendant’s family was his 
agent, 74 whether defendant consented to the use 
of the motor vehicle, 75 whether the vehicle was 


ey, 290 N.W. 690, 227 Iowa 1277— 
Allbaugh v. Ashby, 284 NW. 816, 
226 Iowa 674—Enfield v. But lor, 
264 N.W. 546, 221 Iowa 615—Lange 
v. Bedell, 212 N.W. 354, 203 Iowa 
1194. 

Neb.—Jennings v. Campbell, 6 N.W. 
2d 376, 142 Neb 354. 

N.J.—Farley v. Philadelphia Inquir¬ 
er, 152 A 450, 9 N .1 Misc. 17— 
Gustin v Calnndriello. 144 A. 312, 
7 N.JMIsc. 114 

N.C.—Watts v. Left or, 130 S.E. 630, 
190 NC 722 

Or—Gossett v. Van Esmond, 155 P. 
2d 304. 176 Or. 134—Steele v Hem- 
mers, 40 P 2d 1022, 149 Or 3M— 
McCallister v Farm, 243 P 7SF», 
117 Or. 278—Foster v. Farra, 24 3 
P. 778, 117 Or. 286. 

RT.—Hill V Cabral. 18 A.2d 145. 66 
RI 143—Guerin v. Mongeon. 143 
A. 674, 49 R I. 414. 

Wife 

Idaho —Abbs v Redmond, 132 P 2d 
1044, 64 Idaho 369 

Mo.—Hampe v Versen, 32 S W 2d 
793. 221 MoApp 1144. 

Wash—Ilart v Hogan, 24 P.2d 99, 
173 Wash. 598 

Community property 

Ariz—Chapman v Salazar, 11 P.2d 
613, 40 Ariz 215. 

Wash—MofTltt v. Krueger, 120 P.2d 
512, 11 Wash.2d 658. 

65. ND—Harmon v. Haas. 241 N. 
W. 70, 61 ND 772, 80 A.L R. 1131 

42 C J. p 1260 note 10. 

Sou 

N.J.—Rlckel v. Stockman, 168 A. 467, 
111 N J Law 294. 

Or—McCalllster v. Farra, 243 P. 785, 
117 Or. 278. 

R.I.—Emond v. Fallon, 186 A. 15, 56 
RI. 419. 

Wife 

111.—Whipkey v. Ashbaugh, 267 Til. 
App. 452. 

66. Ga.—Flcklen v. Hcichelheim, 176 
S.E. 540, 49 Ga.App. 777. 

RI.—-Emond v. Fallon, 186 A. 15, 
5>6 R.I. 419. 

Wis.—Lc Sage v. Le Sage, 271 N.W. 
369, 224 Wis. 57. 

42 C.J. p 1260 note 11. 

Daughter 

N.D.—Harmon v. Haas, 241 N.W. 70, 
61 N.D. 772, 80 A.L.R. 1131. 


Sou 

Conn — O’Dea v. Amodeo, 170 A. 486, 
118 Conn 58. 

NC—Grier v. Woodside, 158 SE 
491, 200 N.C 759. 

Or—Steele v. Hummers, 40 P.2d 
1022, 149 Or. 381 

Grandson 

Wash —Carlson v. Wolski, 147 P 2d 
291, 20 Wash 2d 323. 

67. S.C—Hewitt v Fleming, 173 S 
E 808, 172 S.C. 266. 

Daughter 

Cal —Henry v. Llngsweller, 2G3 P. 
357, 81 Cal.App. 14 2 

Mo—Kaley v. Huntley, 63 S W 2d 
21, 333 Mo. 771. 

N J.—Mlmnngh v Falato, 164 A 393, 
110 N J Law 266 

Utah.—Mehr v. Child, 61 P.2d 624, 
90 Utah 348. 

Sou 

Ala—Gray v. Meadows, 136 So 876, 
24 Ala App. 487. 

Ga—Grahl v McMath, 200 SE. 342. 
59 Ga App 247. 

Mass.—Popkin v. Goldman, 165 N.E. 
655, 266 Mass. *531. 

Mo--Murphy v. LoefTler, 39 S W.2d 
550, 327 Mo. 1244—Joyce v Biring, 
43 S W 2d 845, 226 MoApp 162— 
Benson v. Smith, App, 38 S W 2d 
743—Mebas v. Wcrkmeister, 299 S. 
W. 601, 221 MoApp. 173 

NJ—Jones v Jaozko, 153 A 513. 107 
N.J Law 355—Farley v Philadel¬ 
phia Inquirer, 152 A. 450, 9 NJ 
Misc 17—Benson v. Lippman, 117 
A. 645, 7 N.J.Misc. 1001—l’attcrson 
v. Calandriello, 135 A. 91, 4 N J 
Misc 989. 

Olno.— Pierce v. Bisesi, App, 38 N. 
E 2d 208—Willey v. Shinn, 181 N 
E 549, 42 Ohio App 33 

Pa—IJildock v. Grosso, Com.Pl , 1 
Fay.L.J. 96, 157, appeal quashed 
5 A 2d 565, 334 Pa. 222. 

RI.—Hill v. Cabral, 18 A 2d 145, 
66 R I 145—Emond v. Fallon, 186 
A. 15, 56 R.I. 419 

Va—Green v. Smith, 151 S.E. 282, 
153 Va. 675. 

Wife 

Ark.—Adams v. Browning, 115 S W. 
2d 868, 195 Ark. 1040. 

Ill.—Rapers v. Holmes, 10 N.E.2d 
707, 292 Ill.App 116. 
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Mo—Malone v. Small, App., 291 6. 
W. 163. 

NJ—Willett v. Ileyer, 140 A. 411. 
104 N J Law 391. 

68. Ill—Kovell v. North Roseland 
Motor Rales, 275 Ill.App. 66-6. 

Mo.—Foster v. Campbell, 196 S.W. 
2d 147, 355 Mo 349—Mebas v. 
Wcrkmeister, 299 S.W. 601, 221 

Mo App 173. 

Pa--Lambert v. Polen, 30 A.2d 115. 

346 l»a. 352. 

42 C J. p 1260 note 12. 

69. Wash—Robinson v. Ebert, 39 P. 
2d 992, 180 Wash. 387 

Defendant’s consent as absolute or 
qualified 

R T —Carle v. Comeau, 149 A. 18, 50 
III 459 

70. N.C.—McGee v. Crawford, 171 
SE 326. 205 NC. 318 

Niece of defendant’s wife 
SC—Ilewitt v Fleming, 173 S.E. 
808, 172 SC 266. 

71. Ky—Barr v. Searcy, 133 S.W. 
2d 714, 280 Ky. 535 

NC —Morris v. Johnson, 199 S.E. 
390, 214 N C. 402—Matthews v. 

Cheatham, 188 SE 87, 210 N.C. 
592. 

SC—Ilewitt v Fleming, 173 S.E. 
808, 172 S C 266 

Wash—Allison v. Bartelt, 209 P. 863, 
121 Wash. 418 

72. Ky—Bair v. Searcy, 133 S.W.2d 
714, 280 Ky 535. 

73. Iowa —Collinson v. Cutter, 170 
NW. 420, 186 Iowa 276. 

42 C.J p 1261 note 14. 

74. Wis—Papke v. Haerle, 207 N.W. 
261, 189 Wis. 156. 

Daughter 

Kan—Watkins v. Clark, 176 P. 131, 
103 Kan. 629. 

Son 

Mo—Lajoie v. Rossi, 37 S.W.2d 684, 
225 Mo.App. 651. 

Wife 

Ohio —Fulk v. Lorenzoni, 17 N.E.2d 
952, 59 Ohio App. 287. 

76. Iowa.—Hunter v. Irwin, 263 N. 

W. 34, 220 Iowa 693. 

Me—Stevens v. Frost, 32 A 2d 164, 
140 Me. 1. 

Tex. —Way v. Guest, Civ.App., 272 
S.W. 217. 
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being used for a family purpose at the time of 
the accident, 76 and whether the family member 
was acting within the scope of employment for 
defendant. 77 The liability of the owner for the 
negligent driving of some member of his family 
is a matter of law for the court where the evi¬ 
dence on the issue of agency is clear and uncontra¬ 
dicted. 78 In an action brought under the family 
purpose doctrine, a nonsuit is properly granted 
where the evidence fails to establish that the op¬ 
erator of the vehicle was a member of defendant's 
family at the time of the accident. 78 

The presumption of permissive use by a member 
of his family arising from defendant’s ownership 
of the car or from the fact that it was being driven 
by a member of defendant’s family is overcome by 
uncontradicted evidence that the driver had taken 
the car for his own purposes and without the per¬ 
mission of defendant so that no question of fact 
remains. 80 However, it has also been held that 
the fact that defendant’s testimony that the ve¬ 
hicle was used without his consent is uncontradictcd 
does not necessarily preclude recovery; 81 and, 
where under statute registration of the vehicle in 
defendant’s name as owner is prima facie evi¬ 
dence of defendant’s consent, it is ordinarily for 
the jury to determine the question of consent on 
all the evidence produced, including what is made 


prima facie evidence by statute. 8 * 

In jurisdictions where the family purpose doc¬ 
trine docs not apply, a peremptory instruction for 
defendant should be granted where there is no evi¬ 
dence that the member of the family operating 
the vehicle was a servant or agent of defendant or 
that defendant otherwise was guilty of negli¬ 
gence. 83 

(6) User with Owner’s Consent 

(a) In general 

(b) Hired or lent motor vehicle 
(a) In General 

On conflicting evidence or where different Inferences 
may reasonably be drawn from the evidence, it Is for the 
Jury to determine whether the motor vehicle which caused 
the injury was being operated with the owner’s consent. 

Whether the motor vehicle which caused the 
injury complained of was being operated with the 
consent of the owner thereof may be a question of 
law or of fact. 84 Where the evidence is legally 
sufficient and is conflicting, or different inferences 
may reasonably be drawn from the evidence, it is 
for the jury, or for the trial court in actions tried 
without a jury, to determine whether the person 
using defendant’s motor vehicle, and charged with 
negligent driving resulting in plaintiff’s injuries, 
had taken the vehicle with defendant’s consent. 85 


Wash —Hager v. Lenzi, 278 P. 672, 
162 Wash. 611. 

78. Wash.—Schnebly v. Bryson, 290 
P. 849, 168 Wash 250 

77. Tex.—Whiteman v. Harris, Civ. 
App., 123 S.W 2d 699, enor re¬ 
fused. 

Wls —Gelfert v Kayser, 192 N.W. 
26, 179 Wls. 671. 

78. Ark—Lowe v. Ivy, 164 SW.2d 
429, 204 Ark. 623 

Ky.—Ralston v. Do&sey, 167 S.VV.2d 
739, 289 Ky. 40. 

Mo. —Mulanlx v. Reeves. 112 S W 2d 
100, 233 Mo.App. 143, certiorari 

quashed State ex rel. and to Use 
of Reeves v. Sham, 122 S.W 2d 885, 
343 Mo. 550. 

Okl.—Campbell v. Kirkpatrick, 249 P. 

•508, 120 Okl. 57. 

42 C.J. p 1261 note 15. 

79. Ga. —Wolfson v. Rainey, 180 S. 
E. 913, 51 Ga App. 493. 

80. Cal.—Sanfllippo v. Lesser, 210 P. 
44, 59 Cal.App. 86. 

Ill.—Miller v. McHale, 263 Ill.App. 
471. 

Mich.—Christiansen v. Hilber, 276 N. 

W. 495, 282 Mich. 403. 

Okl.—Gallagher v. Holcomb, 44 P.2d 
44, 172 Okl. 1—St. John v. I vers, 
255 P. 706. 124 Okl. 215. 


81. Or—Steele v. Hcmmcrs, 40 P 
*2d 1022, 149 Or. 381. 

82. R I —Hill v . Cabral. 2 A 2d 482, 
62 RI. 11, 121 AL K 1072 

83. Miss—Dement v Summer, 165 
So. 791, 175 Miss. 290. 

84. Minn—Kojkl v. Muccilli, 277 N. 
W. 229. 201 Minn 549. 

N.Y—Katz v. Wolff & Reinhelmer, 
221 NYS. 476, 129 Misc. 384. 

Ordinarily jury question 

Cal —Ilobbs v. Transport Motor Co., 
141 P.2d 738, 22 Cal 2d 773. 

Mich.—Wingett v. Moore, 13 N.W.2d 
244, 308 Mich. 168. 

Consent must be determined like 

any other fact —Truman v. United 

Products Corporation, 14 N.W.2d 120, 

217 Minn. 155. 

85. Ala.—Daniel v. Jones, 200 So. 
651, 240 Ala. 543, followed in Dan¬ 
iel v. Carter, 200 So. -554, 240 Ala. 
549 and Daniel v. Matthews, 200 
So. 554, 240 Ala. 649—W. F. Cov¬ 
ington Planter Co. v, Roberson, 194 
So. 171, 239 Ala. 70—Drennen Mo¬ 
tor Car Co. v. Webb, 147 So. 143, 
226 Ala. 353. 

Cal —Burgess v. Cahill, 158 P.2d 393, 
26 Cal.2d 320, 159 A.L.R. 3 304— 
Krum v. Malloy, 137 P.2d 18, 22 
Cal.2d 132—Blank v. Coffin, 126 P. 
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2d 868, 20 Cal 2d 457—Nash v. 

Wright, 186 P 2d 686, 82 Cal App 
2d 4 67—Boland v. Gosser, 43 P.2d 
559, 5 Cal App 2d 700. 

Conn —Arkerson v. Erwin M. Jen¬ 
nings Co, 140 A. 760, 107 Conn. 
393, 56 A L.R. 1127. 

Fla—City Grocery Co. ▼. Cothron, 
157 So 891, 13 7 Fla 322. 

Iowa —Olinger v. Tiefenthnler, 285 
NW. 137, 226 Iowa 847—Greene v. 
Lawerquist, 252 N W. 94. 217 Iowa 
718—Jarvis v. Stone, 247 N.W. 393, 
216 Iowa 27—Wolfson v. Jewett 
Lumber Co. f 227 N W. 608, 210 
Iowa 244, modified on other 
grounds 230 N.W. 336, 210 Iowa 
244. 

Mich—Wingett v. Moore, 13 N.W.2d 
244, 308 Mich. 158—Reitenga v. 
Kalamazoo Creamery Co., 284 NW. 
■683, 288 Mich. 161—Barnum r. 

Berk, 239 N.W. 329, 256 Mich. 363 
—Lidtka v. Wagner. 235 N.W. 189, 
2'53 Mich. 379—Scott v. Wallace, 
230 N.W. 946, 251 Mich. 28—Kerns 
v. Lewis, 227 N.W. 727, 249 Mich. 
27. 

Minn.—Neeson v. Murphy, 277 N.W. 
916, 202 Minn. 234. 

Miss.—Slaughter v. Holsomback, 147 
So. 318, 166 Miss. 643. 

N.J.—Grimditch v. Ollson* 189 A. 
430, 5 N.J.Mlsc. 1064. 
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The weight of the evidence is for the jury. 16 

The question is one of law for the court where 
the evidence is uncontradicted and no inference 
can reasonably be made therefrom that defendant 
gave such consent, 87 or where there is not suffi¬ 
cient evidence of a consent, express or implied, 
having been given. 88 

Effect of presumptions . Under the presumption, 
flowing from proof of defendant's ownership of 
the motor vehicle involved, that it was being op¬ 
erated at the time of the accident with defendant’s 
consent, as considered supra § 511 (6) b, proof 
that defendant owned the motor vehicle involved 
and with no evidence on behalf of defendant, a 
plaintiff who has otherwise established liability is 


entitled to a directed verdict. 89 Where the evi¬ 
dence in rebuttal of the presumption is contra¬ 
dicted, or different inferences may reasonably be 
drawn from the evidence, the issue of consent is 
for the jury, or for the trial court in actions 
tried without a jury; 90 but, where the rebuttal 
evidence is uncontradicted and but one inference 
may reasonably be drawn therefrom, the question 
generally is one of law for the court. 91 In some 
jurisdictions, however, it has been held that the 
issue of the owner's consent is for the jury not¬ 
withstanding the evidence in rebuttal is uncontra- 
dicted, 92 although in such jurisdictions there are 
also cases in which the courts have decided the 
issue as a matter of law. 93 


N.Y.—Jackson v Brown & Kleinhenz, I 
7 N E 2d 265. 273 N Y 365—Piwo- 
warski v Cornwell. 7 N F.2d 111, 
273 NY. 226—Zuokerman v. Par- 
ton. 184 NE. 49. 260 NY 446— 
Jorgensen v. Jaeger, 177 N E 410, 
257 N Y 171—Taylor .v. Yukoweic. 
77 N Y S 2d 620, 273 App.Div. 915. 
motion denied 80 N E 2d 459, 297 
NY 1041—Kasbach v Cassidy, 33 
N Y S 2d 762, 263 App Dlv 1047- 
Fink v Brzezlnski. 28 N Y S 2d 74, 
262 App Div. 810- Deyo v. Belotte, 
27 N Y 8.2(1 1, 2-61 AppDiv 1119, 
reargument denied 29 N Y R 2d 910, 
262 App Div 921, appeal denied 36 
N E 2d 917. 286 NY 731—Vmcinere 
V. Ward, 20 NYS 2d 451. 259 App. 
Div 1019, affirmed 35 N E 2d 497, 
285 NY 823—Christie v B F 
Vineburg, Inc., 19 N.Y S 2d 252, 259 
App Div 342—Mitchell v. Gilmour. 
9 NYS 2d 45, 256 AppDiv 893, 
appeal denied 20 N E 2d 397. 280 
N Y 853—Woodland v Cote, 299 N 
YS 742, 252 AppDiv. 254. 

Ohio—Miller v. Metropolitan Life 
Ins. Co. 16 NE.2d 417, 131 < hio 
St. 289 

R.I. —Doming v. Vcndetti, '53 A 2d 
498—Baker v Rhode Island ice 
Co., 50 A 2d 618, 72 HI. 262—Ra- 
doccia v Goodrich nil Co., 6 A *’d 
746, 63 RI. 58—Kcrnan v. Webb, 
148 A. 186, 50 U I. 394 
Wis.—Christiansen v. Schenkenberg, 
236 NW. 109, 204 Wls. 323. 

Member of defendant’s family see 
supra subdivision k (5) of this 
section. 

Authority of employee 

Whether employee under excep¬ 
tional circumstances has authority 
to drive employer's automobile or 
authorize subordinate employee to 
use automobile belonging to him¬ 
self in employer’s business, although 
ordinarily without authority to do 
either, may present fact question for 
jury.—Radoccia v. Goodrich Oil Co., 
• A.2d 746. 68 R.Z. 68. 


Owner of used car lot 

In action against owner of used 
car lot for injuries sustained by pro¬ 
spective customer strut k by automo¬ 
bile which had been started by an¬ 
other prospective customer, whether 
other piospcctivo customer had Per¬ 
mission to start automobile was lury 
question—Siebel v Shapiro, 137 I'- 
2d 56, 58 Cal App 2d 509. 

Prospective purchaser 
Iowa—Tiguc Sales Co. v. Reliance 
Motor Co, 221 N W. 514, 207 Iowa 
567. 

Minn—Koski v Muecilli, 277 NW 
229, 201 Minn 549 

NY—Goes v Gifford Sales & Serv¬ 
ice, 40 N.Y S 2d 912. 2G5 AppDiv 
796, ufllrmed 52 N E 2d 959, 291 N. 
Y. 744 

86. N.Y.—St. Andrassy v. Mooney, 
186 N.E 867, 262 N Y. 368. 

87. Minn.—Truman v. United Prod¬ 
ucts Corporation, 14 N.W.2d 120. 
217 Minn 155. 

Neb.—Philleo v. Hefnider, 2 N.W.2d 
31, 140 Neb 808. 

N.T—Emmler v. Kline, 139 A. 899, 
6 N.J.Misc. 56. 

N.C.—Swicegood v. Swift & Co., 193 
SE. 277, 212 N.C. 396. 

42 C J. p 1261 note 21. 

88. Gm —Fearce, Young, Angel Co 
v. Ward, 33 S E 2d 39, 72 Ga App 
89—Quinn v. Neal, 91 S E 786, 1 9 
Ga.App. 484. 

Neb.—Witthauer v. Paxton-Mitchell 
Co., ID N W.2d 865, 146 Neb 436 
N.Y—Kohler v. Eich, 21 N Y S.2d 
404, 260 App.Div. 10-56, affirmed 35 
N.E,2d 938, 286 N.Y. 597. 

Ohio—Metropolitan Life Ins. Co. v. 
Huff, 191 N.E. 7-61, 128 Ohio St. 
469. 

Tenn.—East Tennessee & Western 
North Carolina Motor Transp. Co. 
v. Brooks, 121 S W.2d 559, 173 
Tenn. 642. 

89. Or.—Miller v. Service and Sales, 
38 P.2d 995, 149 Or. 11, 96 A.L.R. 
628. 


Under Financial Responsibility Act 

DC—Hiscox v. Jackson, 127 F.2d 
1G0, 75 U S App D C. 293. 

90. N.Y.—Christie v. B. F. Vino- 
burg, Inc, 19 N.Y.S 2d 262, 259 
App Div. 342. 

Under Financial Responsib’llty Act 

DC—Hiscox v Jackson, 127 F.2d 
160, 75 US.AppDC. 293—Rice v. 
Simmons, MunApp, 53 A 2d 587— 
Casque v. Saidman, Mun.App., 44 
A 2d 537. 

To justify directed verdict for de. 
fondant very strong, compelling evi¬ 
dence on behalf of defend int is re¬ 
quired, evidence is required which 
destroys all Inferences and presump¬ 
tions supporting plaintiff and which 
raises no doubts against defendant — 
Hiscox v. Jackson, 127 F.2d 160, 75 
USAppD.C. 293. 

91. Iowa—Mitchell v. Automobile 
Underwriters of Dos Moines, 281 
N W. 832, 225 Iowa 906. 

Mich —Morrow v. Trathen, 284 N. 

W 687, 288 Mich. 172 
Under Financial Responsibility Act 
DC—Rico v. Simmons, MunApp., 53 
A 2d 587—Gosque v. Saidman, Mun. 
App, 44 A 2d 537. 

When foot of deviation from au¬ 
thorized use is established, issue is 
one of law for ceurlSenaior Cub 
Co. v Rothberg, D C.Mun.App., 42 A. 
2d 245. 

92. U.S —Poriso v. Towse, C C.A N. 
Y., 45 F 2d 962. 

NY—Pnvowarski v. Cprnwell, 7 N. 
E2d 111, 273 NY. '226—Glasgow 
v. Weldt, 218 N.Y S. 115, 218 App. 
Div. 749. 

Ordinarily jury question 

N.Y.—Crawford v. Nllan, 35 N.Y.S 
2d 33, 264 App.Div. 46, reversed 
on other grounds 46 N.E.2d 612. 289 
N.Y. 444. 

93. N.Y.—St. Andrassy v. Mooney, 
186 N.E. 867, 262 N.Y. 368— Wil¬ 
son v. Harrington, 5<6 N.Y.S.2d 157, 
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(b) Hired or Lent Motor Vehicle 

Where the evidence li conflicting or different Infer- 
eneee may reasonably be drawn therefrom, It Is for the 
Jury to determine whether the control of the operator of 
a hired or loaned meter vehicle was retained by the owner 
or surrendered to the hirer or borrower. 

Where the evidence is legally sufficient and is 
conflicting or different inferences of fact may rea¬ 
sonably be drawn therefrom, it is a question for 
the jury, or for the trial court in actions tried 
without a jury, in the case of the negligent driving 
of a hired or loaned motor vehicle, whether the 
control of the driver was retained by the owner 
or surrendered to the hirer or borrower of the 
vehicle. 94 The mere fact that the vehicle with the 
chauffeur is loaned does not as a matter of law 
make the chauffeur the servant of the borrower. 95 

Where the evidence is uncontradicted and the 
inference to be made therefrom is clear, the ques¬ 
tion who has such control is for the court, 96 and, 
where the presumption of control in the owner fol¬ 
lowing the proof of his ownership is overcome by 
uncontradictcd evidence that the driver had bor¬ 


rowed the car from the owner and was using it 
in his own business, the owner in an action against 
him is entitled to a directed verdict in his favor. 97 

(7) Liability of Occupant of Vehicle Driven 
•by Another 

The liability of an occupant for Injuries occasioned 
by the operator of the motor vehicle Is a question for the 
Jury on conflicting evidence or where different inferences 
may reasonably be drawn from the evidence. 

Where the evidence is legally sufficient and is 
conflicting or where different inferences may rea¬ 
sonably be drawn from the evidence, it is for 
the jury, or for the trial court in actions tried 
without a jury, to determine the liability of an 
occupant of a motor vehicle for injuries occa¬ 
sioned by the operator of the vehicle. 98 The right 
of an occupant to control the driver can be in¬ 
ferred as a matter of law only when a relationship 
has been established in which it is conclusively 
presumed to exist by the law of agency. 99 On 
conflicting evidence or where different inferences 
may reasonably be drawn from the evidence, it is 
for the jury or trial court to determine whether 


269 App.DIv. 891, affirmed 65 N E 
2d 101, 295 N.Y. 667. 

M. Arlz—Lee Moor Contracting Co. 
v. Blanton, 65 P.2d 35, 49 Arlz 
130. 

Cal.—Peters v. United Studios, 277 
P. 156, 98 Cal App. 373—Tjl.urne 
v. Burton. 261 1». 334, 86 Cal.App 
627. 

Colo.—Drake v Hodges, 161 P 2d 338, 
114 Colo. 10 

Conn.—Tierney v Correia, 193 A 
201, 123 Conn 146 

Qa—Albert v Hudson, 176 SE 659, 
49 Ga.App. 636—Atlanta Couch Co 
v. Curtis, 157 SE. 344, 42 GiApp 
639. 

Md—Bauer v. Calle. 171 \ 713. 166 
Md. 387—Dippel v Jullano, 137 A 
514, 152 Md. 699—Brawnor v 

Hooper, 135 A. 420, 151 MU. '579 

Mass.—Garfield v. Smith, 69 N.E 2U 
287, 317 Mass. 674, certiorari de¬ 
nied 65 SCt. 1568, 325 U.S. 879, 
89 L.Ed. 1995, and D. W. Lines v 
Ward, 65 S.Ct. 1569, 325 U.S. 879. 
89 L.Ed. 1995—Epstein v Sim-o 
Trading Co., 8 N.E 2d 767, 297 
Mass 282—Ooyette v P J. Ken¬ 
nedy & Co., 178 N.E. 528, 277 Mass. 
283. 

Mich.—Hazard v. Great Central 

Transport Corporation, 258 N.W. 
210, 270 Mich. 60. 

Minn.—Modrinleh v. Loyal Order of 
Moose, No. 1117, of Virginia, 227 
N.W. 207, 178 Minn. 382. 

Mo.—Homan v. Hendricks, App., 80 
■S.W.2d 907. 

N. H.—Balcus v. Sterling Exp. Co., 51 
A.2d 479, 94 N.H. 270—Balcus v. 


Lexington Shoe Co., 43 A 2d 155, 
93 N.H. 428. 

NJ—Younkers v. Ocean County, 33 
A 2d 898, 130 N.J.Law 607—Winter 
v. North Jersey Bus Co, 135 A 
473. 5 N.JMise 42 

N.Y —Elliott v Flushing Sand & 
Stone Co , 75 N Y S 2d 333, 273 App 
Div 782—KaKha.ll v Morra, 294 N 
Y.S 630, 250 AppDiv. 474 -Van 

Wagenen v. Adams, 280 N.Y S. 102, 
244 App Div 878. 

NO —Leonard v. Tatum & Ballon 
Transfer Co., 12 S E.2d 729, 218 N. 
O 667. 

Pa—Kissell v. Motor Ago Transit 
Lines. 53 A 2d 593, 357 Ta 204— 
Kimble v. Wilson, 42 A 2d 526, 
352 Ta 275. 

S.O—Brownlee v. Charleston Motor 
Express Co., 200 S E. 819, 189 SC 
201 

Tenn —Dodman v. Dedman, 291 S. 
W. 449, 155 Tenn. 241—White v. 
White, 9 Tenn.App. 654. 

Tex—Krausse v. Decker, Civ. App., 
57 S W 2d 1124, error dismissed. 

Vt—Pappillo’s Adm’x v. Prairie, 164 
A 537, 105 Vt. 193. 

W Va—Hicks v. Southern Ohio Quar¬ 
ries Co., 182 S.E. 874, 116 W.Va. 
748. 

42 C.J. p 1261 note 25. 

Liability for negligent driving of 
loaned cars see supra §9 439, 442. 

Liability to third persons of livery¬ 
man renting motor vehicle see in¬ 
fra §9 768, 769. 

Mixed question of law and faet 

Ill—Connelly v. Schutte, 79 N.E.2d 
79, 334 Ill.App. 227. 
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Where loan agreement 1s vague, 

question is for Jury.—Krausse v. 

Decker, Tox.Civ.App., 67 S W 2d 1124, 

error dismissed 

Hiring for funeral 

Kan—Moseman v L. M. Penwell 
Undertaking Co., 100 P.2d 669, 151 
Kan 610. 

Minn—Antonelly v. Adam, 221 N.W. 
716, 175 Minn 438. 

Ohio—tS-ick v A Ft. Nunn & Son, 
194 NK 1, 129 Ohio St 128 

Pa—Dunmire v Fitzgerald. 37 A 2d 
596, 349 Pa 511—Lang v. Hanlon, 
153 A. 143, 302 Pa. 173. 

95. Tex.—Krausse v. Decker, Civ. 
App, 57 S.W 2d 1124, error dis¬ 
missed 

96. Fla—Ryder v. Plumley, 189 So 
422, 138 Fla 378. 

Ky.—Bowen v. Gradison Const Co., 
6 S.W.2d 481, 224 Ky. 427 

97. Ill.—Martin v. Turek, 227 Ill. 
App. 379. 

98. Ill.—Kinney y. O’Flaherty, 56 
N.E.2d 473, 323 Ill.App. 679. 

Me.—Jenkins v. Case, 131 A. 573, 125 
Me. 508. 

Mo.—Haynie v. Jones, 127 S.W. 2d 
105, 233 Mo App. 948. 

Wis.—Hahn v. Smith, 254 N.W. 750, 
215 Wis. 277. 

Liability of occupant of vehicle driv¬ 
en by another generally see supra 
9 444. 

99. Wash.—Poutre v. Saunders, 148 
P.2d 554, 19 Wash.2d 561. 
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there existed a joint enterprise between the driv¬ 
er and the occupant of the motor vehicle. 1 

The evidence must be legally sufficient to jus¬ 
tify submission to the jury of an occupant's lia¬ 
bility for the acts of the operator. 2 

1 . Competency of Operator; Intoxication 

(1) In general 

(2) Intrusting operation of vehicle to in¬ 

competent driver 

(1) In General 

The competency of the defendant to operate a motor 
vehicle at the time of the accident la a question for the 
Jury on conflicting evidence or where different inferences 
may reasonably be drawn from the evidence. 

On conflicting evidence or where more than one 
inference may reasonably 'be drawn from the evi¬ 
dence, it is for the jury, or for the trial court in 
actions tried without a jury, to determine whether 
defendant was competent to operate the motor 
vehicle at the time of the accident. 3 

Falling asleep. Where defendant falls asleep 


while operating a motor vehicle, his negligence in 
so doing ordinarily is a question for the jury. 4 

Intoxication. Proof that at the time of the ac¬ 
cident defendant was intoxicated or under the in¬ 
fluence of intoxicating liquor ordinarily is to be 
considered by the jury as evidence bearing on de¬ 
fendant’s negligence in the operation of the mo¬ 
tor vehicle, 5 although it has been held that a 
violation of a statute making it unlawful to oper¬ 
ate a vehicle while under the influence of, or af¬ 
fected by the use of, intoxicating liquor consti¬ 
tutes negligence as a matter of law. 6 On conflict¬ 
ing evidence or where different inferences may 
reasonably be drawn therefrom, it is for the jury 
or trial court to determine whether defendant was 
intoxicated or under the influence of intoxicating 
liquor. 7 The weight of the testimony of a witness 
as to the operator's intoxication is for the jury.® 

The evidence must be legally sufficient to war¬ 
rant or require submission to the jury of the is¬ 
sue of intoxication of defendant at the time of the 
accident. 9 


1. Idaho—Griffin v. Clark, 42 r 2d 
297, 55 Idaho 3G4 

Nob—Ahlstedt v. Smith, 264 N \V 
889, 130 Neb. 372. 

2. Where defendant was merely ac¬ 
companying driver of truok which 
collided with automobile, and had no 
control over truck, no case was made 
for jury.—Grimes v. Richfield Oil Go 
of California, 289 P. 245, 106 Cal 
App. 416. 

Fact that wife was driving hus¬ 
band's automobile with husband pres¬ 
ent beside her was insufficient to 
take case to jury against husband on 
issue of Joint enterprise or imputed 
negligence, requiring directed ver¬ 
dict for husband, where pleadings 
based husband's liability solely on 
Joint enterprise theory.—Ililler v. 
Shaw, 187 NE 130, 46 Ohio App 
303. 

3. Pa—Lloyd v. Noakcs, 96 Pa Su¬ 
per. 164. 

Competency or experience of driver 
geneially see supra 8 § 264, *265. 

Consciousness 

(1) In action against driver and 
against owner of automobile for in¬ 
juries sustained in accident occur¬ 
ring when automobile was driven 
across wide state highway on wrong 
side of road, whether driver became 
unconscious presented question of 
fact.—Rasbach v. Cassidy, 33 N.Y.S 
2d 762, 263 App.Div. 1047. 

(2) In action for injuries sustain¬ 
ed by occupant of automobile which 
left highway and collided with tree 
whan driver was taken with cough¬ 


ing spell, evidence that driver was 
conscious during time when saving 
action should have been taken was 
for jury—Lagasse v. Laporto, N H., 
58 A 2d 312. 

Physical condition 

(1) In general—Freas v Camp¬ 
bell, ra Com.I'l, 48 Lane.Rev. 464. 

(2) Fact that person has some 
physical defect in itself will not fix 
liability as a mutter of law in auto¬ 
mobile accident case, but it may 
be properly considered as any other 
fact in determining negligence, and 
question is one for jury.—Tucker v. 
Ragland-Potter Co., 148 S.W.2d 691, 
285 Ky 533. 

(3) It is not negligence as matter 
of law for crippled poison to oper¬ 
ate automobile on public highway — 
Gudakunst v. McDonald, 13 Ohio 

1 Supp. 25. 

Defective eyesight 

(1) Generally.—Lesage v. Largey 
Lumber Co, 43 P.2d 896, 99 Mont. 
372. 

(2) Failure to wear eyeglasses — 
Steen v. Hunt, 11 N.W 2d 690, 234 
Iowa 38. 


4. Del.—Diamond State Tel. Co. v. 

Hunter, 21 A.2d 286, 2 Terry 336. 
Neb.—Sutton v. Inland Const. Co, 14 
N.W.2d 387, 14 4 Neb. 721. 

N.C.—Baird v. Baird, 28 S E.2d 225, 
223 N.C. 730. 

Va.—Lee v. Moore, 191 S.E. 689, 
168 Va. 278. 


Sleeping motorist damaging tele¬ 
phone pole 

Del —Diamond State Tel. Co v. 
Hunter, 21 A 2d 286, 2 Terry 336. 

5. Ark—Allen v Ross, 138 S W.2d 
409, 200 Ark 104. 

Ill—Styblo v. McNeil. 45 N.E.2d 
1011, 317 Ill App 316 
Ind —Buddenberg v. Morgan, 38 N. 

E 2d 287. 110 Ind.App. 609. 

Mass.—Sheriff v. Gillow, 67 N.E 2d 
754, 320 Mass. 46. 

Wash.—Lubliner v. Ruge, 163 P 2d 
694, 21 Wash 2d 881. 

6. Wash.—Lubliner v. Ruge, supra. 

7. Cal—Tomlinson v. Kiramidiian, 
24 P 2d 559, 133 Cal App 41S— 
Meads v. Decner, 17 P 2d 198, 128 
Cal App. 328. 

Ill —Cl ran lie v. Valha, 37 N.E.2d 931, 
312 Ill App 181. 

Va—Yorko v. Mason, 4 S E 2d 375, 
173 Va. 379—Yorke v. Cottle, 4 
S E 2d 372, 173 Va 372 
Cause of alcoholic breath 
Whether alcoholic breath of driver 
of defendant’s automobile was caus¬ 
ed by something stronger than three 
brandied poaches which he testified 
he ate prior to the accident was for 
Jury—Purcell v Goldberg, 93 P.2d 
578, 34 Cal App-2d 344. 

8. Ind- Buddenberg v. Morgan, 38 
NE2d 287, 110 Ind.App. -609. 

9. Evidence held Insufficient for 
Jury 

Wash—>Scha1ow v. Oakley, 139 P.2d 
296, 18 Wash.2d 347 

In absence of evidence that there 
was odor of liquor on defendant’s 
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(2) Intrusting; Operation of Vehicle to In¬ 
competent Driver 

The negligence of an owner of a motor vehicle In In¬ 
trusting Its operation to an Incompetent driver ordinarily 
Is a question of fact. 

It is generally a question of fact for the jury, 
or for the trial court in actions tried without a jury, 
whether the owner of a motor vehicle was negli¬ 
gent in intrusting the operation of the vehicle to 
the person who was driving it. 10 The weight of 
the evidence is for the jury. 11 On conflicting evi¬ 
dence or where different inferences may reasona¬ 
bly be drawn, it is for the jury or trial court to 
determine whether the driver was an incompetent 
operator, 12 whether defendant had knowledge of 


his incompetency or inexperience, 12 and whether 
defendant consented to the use of the motor ve¬ 
hicle. 14 Where an owner knows that a driver 
has no operator’s license, that knowledge is suffi¬ 
cient to put him on inquiry as to his competency, 
and it is for the jury to determine under the cir¬ 
cumstances whether the owner was negligent in 
permitting him to drive his vehicle. 115 

In order to warrant submission to the jury of 
defendant’s negligence in intrusting a vehicle to 
an incompetent driver, there must be evidence of 
probative value tending to show negligence, or 
from which natural inferences of such negligence 
may 'be drawn. 16 


breath or about his automobile or 
person, and where his conduct and 
appearance were not such as would 
warrant drawing inference that he 
was under influence of liquor, and 
where it did not appear that he was 
noticeably drunk before accident, tri¬ 
al court properly withdrew issue of 
defendant's intoxication from jury.— 
Schalow v. Oakley, supra. 

10. U.S.—Murray v. Pasotex Pipe 
Line Co. C C A.Tex., 161 F.2d 5— 
R J. Reynolds Tobacco Co v. New¬ 
by. C O.A Idaho. 153 F2d S19. 

Cal.—Knight v. (iosselin, 12 P 2d 454. 
124 Cal App. 290—Corpus Juris cit¬ 
ed In Owens v. Carmichael’s U- 
Drlve Autos. 2 P.2d '580, 581, 116 
Cal App. 348. 

Md.—Rounds v. Phillips. 177 A. 174, 
168 Md. 120—Dorman v. Koontz, 
165 A. 461, 164 Md. 535. 

Mass.—Le Blanc y. Pierce Motor 
Co. 30 N.E 2d 684, 307 Mass 635— 
Gordon v. Bedard, 164 N.E 374, 
265 Mass. 408. 

Mich.—Tanls v. Eding. 264 N.W. 375, 
274 Mich 288. 

Miss—Slaughter v. Holsomback, 147 
So. 318, 166 Miss. 643—Herrrnan 
v. Maley, 132 So. 541, 159 Miss. 538. 
N.J.—Ilala v. Worthington, 31 A. 

2d 844, 130 N.J.Law 162. 

N.C.—Taylor v. Caudle, 185 S E. 446, 
210 N.C. 60. 

Ohio.—Buckingham v. Gilbert, 163 N. 

E. 306, 29 Ohio App. 216. 

Or.—Gossett v. Van Egmond, 155 P. 
2d 304, 176 Or. 134—Guedon v. 
Rooney, 87 P.2d 209, 160 Or. 621, 
120 A.L.R. 1298. 

S.D.—Bock v. Sellers, 285 N.W. 437, 
86 S.D. 450. 

Tex.—Worsham-Buick Co. v. Isaacs, 
Clv.App., 66 S.W.2d 288, reversed 
on other grounds 87 S.W.2d 252, 
126 Tex. 546. 

Utah.—Reid v. Owens, 69 P.2d 265, 
92 Utah. 432. 

Wash.—Forman v. (Shields, 48 P.2d 
599, 183 Wash. 333. 

42 C.J. p 1261 note 80. 

Liability resulting from intrusting 


motor vehicle to incompetent driv- i 
er see supra 5 431. 

Intoxicated passenger in taxicab 

In action against taxicab compa¬ 
ny by automobile driver and passen¬ 
ger in automobile for damages sus¬ 
tained in collision with taxicab 
which was being driven by taxicab 
passenger, whether taxicab driver 
was negligent In putting intoxicated 
taxicab passenger in front scat of 
cab and leaving cab to answer tele¬ 
phone with motor turned off but with 
ignition key in the lock of taxicab, 
which taxicab passenger drove off In 
taxicab driver’s absence and with¬ 
out taxicab driver’s permission, was 
question for Jury—Pfaehler v. Ten 
Cent Taxi Co., 18 S.E.2d 331, 108 S 
C 476 

Operation without owner’s consent 

Owner was not liable as a matter 
of law for wrongful act of unlicens¬ 
ed driver to whom owner's son. with¬ 
out owner’s knowledge and contrary 
to express instructions, had lent car. 
—VoorhoH v Tide Water Oil Sales 
Corporation, 264 N.Y.S 743, 240 App. 
Div 710, followed In Cook v. Tide 
Water Oil Sales Corporation, 264 N. 
Y.S. 1005, 240 App Div. 702. 

Employee permitting Incompetent 
substitute to drive 
Miss.—Slaughter v. Holsomback, 147 
So. 318, 166 Miss. 64 3. 

N.Y—Grant v. Knepper, 156 N.E. 
650, 245 N.Y. 158, 54 A.L.R. 845. 

11. U.S —R. J. Reynolds Tobacco 
Co. v. Newby, C.C.A.Idaho, 153 F. 
2d 819. 

12 . Mich—Tanis v. Eding, 273 N.W. 
761, 280 Mich 440. 

Ohio.—Edwards v. Benedict, 70 N. 
E 2d 471, 79 Ohio App. 134. 
Whether operator was intoxicated 
was for jury on conflicting testi¬ 
mony.—Dorman v. Koontz, 165 A. 
461, 164 Md. 535. 

13. Ark—Chaney v. Duncan, 110 S. 
W.2d 21. 194 Ark. 1076. 

Cal. —Shiffletts v. Walkup Drayage 
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& Warehouse Co., 169 P.2d 996, 74 
Cal.App 2d 903. 

Ga.—Ficklen v. Heichclhelm, 176 6 
E. 540. 49 Ga.App. 777. 

Mich.—Tanis v. Eding,’ 273 N.W. 761. 
280 Mich. 440. 

Miss—Anderson v. Daniel, 101 So 
498, 136 Miss 456 

N.J.—Hala v. Worthington, 81 A.2d 
844, 130 N.J.Law 162. 

42 C.J. p 1261 note 31. 

14. Or.—Gossett v. Van Egmond. 
155 P.2d 304, 176 Or. 134. 

15. Cal.—Shifflette v. Walkup Dra>- 
age & Warehouse Co , 169 P 2d 996, 
74 Cal.App.2d 903—Owens v. Cai- 
mtchael’s U-Drive Autos. 2 P 2d 
580, 116 Cal App. 348. 

Operator possessing temporary li¬ 
cense 

Ohio.—Edwards v. Benedict, 70 N.E. 
2d 471, 79 Ohio App. 134. 

16* Okl.—Downtown Chevrolet Co 
v. Lehman, 129 P.2d 678, 191 Okl 
819. 

Evidence held insufficient for jury 

(1) Incompetency of driver. 

Iowa.—Helming v. People’s Nat. 
Bank of Waukon, 220 N.W. 45, 206 
Iowa 1213. 

Ky.—Wilhelm! v. Berns, 119 S.W.2d 
625, 274 Ky. 618. 

N C.—Cook v. Stedman, 186 S.E. 317, 
210 N.C. 345. 

Ohio.—Ward v. Koors, App., 33 N.E. 
2d 669. 

Tex.—Mundy v. Plrle-Slaughter Mo¬ 
tor Co., Civ.App., 202 S.W.2d 331, 
reversed on other grounds, Sup, 
206 S.W.2d 687. 

(’2) Knowledge of Incompetency of 
driver. 

Ky.—Sanders v. Lakes, 109 S.W.2d 
36, 270 Ky. 98—Brady v. B. & B. 
Ice Co., 45 fi.W.2d 1061, 242 Ky. 
138. 

Ohio.—Williamson v. Eclipse Motor 
Lines, 62 N.E.2d 339, 145 Ohio St. 
467, 168 A.L.R. 1356. 

Okl.—Anderson v. Eaton, 64 P.2d 858, 
180 Okl. 243. 



61 C. J. S. 


MOTOR VEHICLES 


ft 527 


Intrusting operation to person under age. Proof 
that defendant intrusted the operation of a motor 
vehicle to a person who because of his age was 
prohibited by statute from operating a motor ve¬ 
hicle is at least sufficient to carry the case to the 
jury on the question of defendant’s negligence; 17 
and according to some authorities, if the age of 
the driver and the consent of defendant are estab¬ 
lished by uncontradicted evidence, the liability of 
defendant under the statute attaches as matter of 
law. 18 The violation of an ordinance making it 
unlawful for the owner of a motor vehicle to per¬ 
mit a person under a specified age to operate such 
vehicle constitutes negligence as a matter of law. 19 
It is generally a question for the jury whether a 
person under the statutory age was allowed by de¬ 
fendant to drive the car. 20 

§ 527. - Contributory Negligence 

a. In general 

b. Operators of motor vehicles 

c. Guests or occupants 

d. Motorcyclists 

e. Bicyclists 

f. Drivers or occupants of horse-drawn 

vehicles 


g. Persons on horseback 

h. Persons owning or in charge of ani¬ 

mals 

i. Pedestrians 

j. Persons working in or upon highway 

k. Persons boarding or alighting from 

streetcar, bus, or other vehicle 

l. Persons under disability 

a. In General 

Whether a person Injured by a motor vehicle was 
guilty of such contributory negligence as to preclude him 
from recovering therefor Is, on conflicting evidence, a 
question of fact for the Jury or other trier of facts. 

In accordance with the rules relating to ques¬ 
tions of law and fact generally, and as applied to 
the issue of contributory negligence in actions for 
negligence in general, considered in the C.J.S. title 
Negligence §§ 254-263, also 45 C.J. p 1299 note 3- 
p 1316 note 8, the question whether a person injured 
by a motor vehicle was guilty of such contributory 
negligence as to preclude him from recovering 
therefor is a question of fact for the jury or other 
trier of fact where the evidence thereon is conflict¬ 
ing, 21 and of law for the court where the evidence 
is uncontradictcd, and such that only one inference, 


Tex.— Clem Lumber Co. v. Fisher, 
Civ.App , 84 S \V 2d 282, error dis¬ 
missed. 

Wash—Jones v. Harris, 210 P. 22, 
122 Wash. 69. 

(3) Failure to keep proper look¬ 
out to prevent employees from using 
automobiles or In failing to keep 
such automobiles locked —Mundy v 
Pirie-Slaughter Motor Co., Tex Civ. 
App, 202 SW.2d 331, reversed on 
other grounds. Sup., 206 S W 2d 6S7 

17. Mo—Dally v. Maxwell, 133 S.W. 
351, 162 MO App. 415. 

Wash—Atkins v. Churchill, 194 P. 
2d 364—Smith v. Nealey, 298 P. 
345, 162 Wash. 160. 

Negligence In Intrusting operation of 
motor vehicle to person under age 
see supra 9 431. 

Leaving loaded gun In automobile 

Whether father was negligent in 
placing and leaving loaded gun in 
rear seat of automobile intrusted to 
thirteen-year-old son was for jury.— 
Smith v. Nealey, supra. 

18. Ala—Paschall v. Sharp, 110 So. 
387, 215 Ala. 304. 

Pa.—Laubach v. Colley, 129 A. 88, 
283 Pa. 366. 

19. Ohio.—Wery v. Setf, 25 N.E.2d 
692, 136 Ohio St. 307. 

80. Ala.—Paschall v. Sharp, 110 So. 
387, 215 Ala. 304. 

Whether employer “furnished” bis 
minor employee, under eighteen 


vears old, with automobile driven by 
such employee at time of accident 
resulting in injuries to one ndmg 
therein as driver’s invitee, within 
meaning of statute declaring persons 
furnishing motor vehicles to such 
minors liable for damages caused by 
minors’ negligent operation thereof, 
was for jury in actions by invitee 
and his father for damages.—Strout 
v. Polakewlch, 27 A.2d 911, 139 Me. 
134. 

21. U.S —Smith v. Town of Orange- 
town, C.C.A.N.Y., 150 F 2d 782, cer¬ 
tiorari denied 66 S Ct. 171, 326 U. 
S. 767, DO L Ed. 462—Sampson v. 
Channel!, D.C.Mass, 27 F.Kupp. 

213, first case, affirmed, C C.A., 
Channell v. Sampson, 108 F.2d 315, 
vacated on other grounds Samp¬ 
son v. Channell, 110 F.2d 754, 128 
A L.R. 394, certiorari denied Chan¬ 
nell v. Sampson, 60 iS.Ct. 1099, 310 
U.S. 650, 84 L.Ed. 1415. 

Cal.—Ketchum v. Pattee, 98 P.2d 
1051, 37 Cal.App.2d 122—Rignell v. 
Font, 266 P. 588, 90 Cal.App. 730. 
Fla.—Baggett v. Davis, 169 So. 372, 
124 Fla. 701. 

Ga.—Bell v. Lewis, 38 S.E.2d 686, 74 
Ga.App. 26. 

Ill.—Connelly v. Schutte, 79 N.E.2d 
79, 334 Ill.App. 227—Anderson v. 
Krancic, 66 N.E 2d 316, 328 Ill. 
App. 364. 

Ind.—Clevenger v. Kern, 197 N.E. 731, 
100 Ind.App. 681. 
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Towa.—Vass v. Martin, 226 N.W. 920, 
209 Iowa 870. 

Kan—Atherton v. Goodwin, 180 P.2d 
296, 163 Kan. 22. 

Ky.—Pickering v. Simpkins, 111 S.W. 

2d 650. 271 Ky. 288. 

Mich.—Clark v. Lawrence Baking Co., 
215 N.W. 337, 240 Mich 352. 

Mo.—Edwards v. Bell, App , 103 S W. 
2d 315, hearing denied 123 S W 2d 
83. 343 Mo. 824. 

N J —Johnson v. Johansen, 174 A. 

722, 113 NJ.Law 417 
N.Y —Merritt v. Newman, 46 N Y S. 
2d 34, 267 App.Div. 855, appeal de¬ 
nied 49 N.Y.S.2d 270, 267 App Div. 
1034—King v. Lai ham. 290 N.Y.S. 
381, 248 App Div. 933—Estes v. 

Slater, 289 N.Y.S. 485, 248 App. 
Div. 805—Vun Wagenen v. Adams, 
280 NY.S 102, 244 App.Div. 878. 

N C.—Jernigan v. Jernigan, 175 S.B. 
713, 207 NO, 851. 

Pa.—Reiter v. Andrews, 38 A.2d 508, 
155 Pa.Super. 449—Snyder v. Cole¬ 
man, Com.PL, 26 Erie Co. 234. 
Tenn.—Palmer v. Dehn, App., 198 S. 
W 2d 827—Stanford v. Holloway, 
157 S.W.2d 864, 25 Tenn.App. 379— 
Williamson v. Howell, 13 Tenn.App. 
506—Goebel v. Fleming, 13 Term. 
App. 473. 

Tex.—Schumachei Co. v. Shooter, 124 
S.W.2d 857, 132 Tex. 560. 

Va.—Kelly v. Schneller. 139 S.E. 275, 
148 Va. 673. 

42 C.J. p 1261 note 38. 



fi 527 


MOTOR VEHICLES 


61 C.J.S. 


either of the existence or absence of contributory plaintiff’s negligence was the proximate cause of the 

negligence on the part of plaintiff, can reasonably accident are considered supra § 522. 

be drawn therefrom. 22 So also, the question of Persons or property not on highway . The gener- 
contributory negligence may not be submitted to the al rule has been applied in determining the contrib- 

jury where no evidence on the issue is introduced. 23 utory negligence of plaintiff with respect to inju¬ 

ries to persons or property not on the highway, 26 
Questions of fact which are incidental to the de- as where the accident occurs on a private driveway 

termination of the contributory negligence of one or private property 26 or in or around a garage or 

injured by a motor vehicle have also been held, on service station or in connection with the repair or 

conflicting evidence, to be for the jury, as the triers maintenance of the vehicle. 27 Whether, in connec- 

of the facts to decide. 24 tion with such accident, plaintiff assumed the risk 

by standing in or occupying a dangerous position is 
Questions of law and fact relating to whether also a question of fact, 28 as is the question of con- 


What constitutes contributory negli¬ 
gence of persons injured by motor 
vehicles see supra SS 457-461. 

Plaintiff held not negligent as mat¬ 
ter of law 

N.J—Molnar v. Hildebrecht Ice 
Cream Co., 164 A. 300, 110 N.J Law 
246. 

Pa.—La Posta v. Himmer, 55 A. 2d 
751, 358 Pa. 69. 

Evidence held sufficient to go to jury 

Mich.—Story v. Page, 273 N.W. 384, 
280 Mich. 34. 

Pa.—Huey v. Blue Ridge Transp. Co., 
Com.Pl., 24 Wash Co. 147, affirmed 
39 A.2d 602, 350 Pa. 488. 

Tenn.—Goebel v. Fleming, 13 Tenn. 
App. 473. 

Plaintiff struck by rock thrown by 
wheel 

Iowa.—Kaffenberger v. Holle, 22 N. 
W.2d 804, 237 Iowa 542. 

Denial of motion for nonsuit held 
proper 

N.J.—Spence v. Maier, 59 A.2d 609, 
137 NJ.Law 284, affirmed 61 A.2d 
590. 

22 . Conn.—Lutzen v. Henry Jenkins 
Transp. Co., 64 A.2d 267, 133 Conn. 
669. 

42 C.J. p 1262 note 39. 

Directed verdict held warranted 

Mich.—Ruby v. Buxton, 8 N.W.2d 
913, 305 Mich. 64. 

Neb.—Ritter v. Hering, 280 N.W. 231, 
135 Neb. 1. 

Tenn.—Philllps-Buttorff Mfg. Co. v. 
Me Alexander, 15 Tenn. App. 618. 

23. N.H—Fontaine v. Charas, 181 
A. 417, 87 N.H. 424. 

94. Ill.—Painter v. Keeshin Motor 
Express Co., 18 N.E 2d 66, 297 Ill. 
App. 657. 

Pa.—Vuchovich v. King, Com.Pl., 9 
Fay.L.J. 170. 

25. U.S.—Law v. Railway Express 
Agency, C.C.A.Mass., Ill F.2d 427 
—Eldndge v. McGeorge, C.C.A. 
Ark., 99 F.2d 835. 

Ark.—Powell Bros. Truck Lines v. 
Barnett. 121 S.W.2d 116, 196 Ark. 
1082. 

Cal —Scott v. Gallot, 138 P.2d 685, 59 
Cal.App.2d 421—Burke v. John E. 


Marshall, Inc., 108 P.2d 738, 42 Cal. 
App.2d 195—Oswald v. II. G. Chaf¬ 
fee Warehouse Co., 84 P.2d 164, 29 
Cal.App.2d 233. 

Ill.—Painter v. Keeshin Motor Ex¬ 
press Co., 18 NE.2d 65, 297 Ill. 
App. 557. 

Iowa.—Johnston v. Johnson, 279 N. 
W. 139, 225 Iowa 77, 118 A.L.R. 
233 

Md.—State, to Use of State Accident 
Fund, v. Carroll-Howard Supply 
Co., 37 A.2d 330, 183 Md. 293. 

Mass.—Whitehouse v. Cities Service 
Oil Co., 52 NE.2d 414, 315 Mass. 
108. 

Mich —Reedy v. Goodin, 281 N.W. 
377, 285 Mich. 614. 

Mo—Wilks v. Gilliam, App., 80 S.W. 
2d 702. 

Neb.—Thomas v. Fundum, 283 N.W. 
839, 135 Neb. 728. 

N J —Groen v. George Fangmann, 
Inc, 33 A. 2d 891. 130 N.J Law 557 
—Sohn v. Katz, 167 A. 864, 11 N J. 
Misc. 688, reversed on other 
grounds 169 A 838, 112 N.J.Law 
106, 90 AL.R. 880 

N.Y.—Carney v. Buyea, 65 N.Y.S 2d 
902, 271 App.Div. 338, appeal de¬ 
nied 68 N.Y.S.2d 446, 271 App Div. 
949. 

N.D.—Ziegler v. Ford Motor Co., 272 
N.W. 743, 67 N.D. 286. 

Pa.—Athas v. Fort Pitt Brewing Co., 
188 A. 113, 324 Pa. 313—Gerhart v. 
East Coast Coach Co., 166 A. 564, 
310 Pa. 535. 

S.C.—Moody v. Dillon Co., 43 S.E.2d 
201, 210 SC. 458. 

Wis.—Czarnetzky v. Booth, 246 N.W. 
574, 210 Wis. 536—McGuire v. 

Doyle, 224 N.W. 481, 198 Wis. 503. 

Conduct held not negligent as matter 
of law 

Cal.—Pollard v. Foster, 129 P 2d 448, 
54 Cal.App.2d 502—Gay v. Cadwal- 
lader-Gibson Co., 93 P.2d 1051, 34 
Cal.App.2d 566. 

Mont.—McCulloch v. Horton, 74 P.2d 
1, 105 Mont. 531, 114 A.L.R. 823. 

Door slammed on plaintiff’s hand 

N.J.—Brody v. Goldman, 186 A. 571, 
117 N.J.Law 97. 
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28. N.J.—Nass v Harris, 189 A. 626. 

117 N.J.Law 427. 

27. R.I.—Turner v. Maxon, 165 A. 
372, 53 R.I. 164. 

Tenn.—Hatcher v. Cantrell, 65 S.W. 

2d 247, 16 Tenn.App 544. 

Wis —Patterson v. Edgerton Sand & 
Gravel Co., 277 N.W. 636, 227 Wis 
11 

Damage to gasoline pump 

-(1) In filling station owner’s ac¬ 
tion for damages to gasoline pump 
struck by motorist, whether owner, 
who had spread coal ashes over icy 
driveway, had used reasonable care 
or w r as chargeable with contributory 
negligence was for the jury.—Stand¬ 
ard Oil Co of New York v. Flint. 
183 A. 336. 108 Vt. 157. 

(2) Where the evidence is conflict¬ 
ing or different inferences of fact 
may be reasonably drawn therefrom, 
it is a question for the jury, in an 
action for damages brought by the 
owner of a garage who maintained a 
stationary gasoline pump on the side¬ 
walk opposite his garage in violation 
of an ordinance, against an owner 
of an automobile who negligently ran 
into it, whether such pump consti¬ 
tuted an obstruction on the sidewalk. 
—Schindler v. Kappler, 133 N.E. 519, 
77 Ind.App. 385. 

Car on jack or lift or hoist 
Kan—Tritle v. Phillips Petroleum 
Co., 37 P 2d 996, 140 Kan. 671. 
Minn—Guild v. Miller. 271 N.W. 332. 
199 Minn. 141. 

N.J.—Barlow v. Sterr, 166 A. 708, 11 
N.J.Misc. 453, affirmed 169 A. 692, 
112 N.J.Law 86 

Or.—Millan v. Kik, 181 P.2d 128, 181 
Or. 270. 

W.Va.—Sewell v. Lawson, 177 S.E. 
293, 116 W.Va. 527. 

Conduct held not negligence as mat¬ 
ter of law 

Mass —Burnett v. Conner, 13 N.E 2d 
417, 299 Mass. 604. 

Evidence held sufficient to go to jury 

Okl.—Bowring v. Denco Bus Lines. 
162 P.2d 525, 196 Okl. 1. 

28. N.J.—Groen v. George Fang¬ 
mann, Inc., 33 A.2d 891, 130 N.J. 
Law 557. 
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tributory negligence where plaintiff was in a noisy 
place where it would be difficult to hear the sound 
of an approaching motor vehicle. 29 

Occupants or operators of railroad cars or street¬ 
cars . Where the evidence is conflicting or different 
inferences of fact may reasonably be drawn there¬ 
from, it is a question for the jury, as the trier of 
the facts, whether an employee of a streetcar or 
railroad company, who was injured in a collision 
with an automobile, was guilty of contributory neg¬ 
ligence. 30 The rule also applies to a passenger in 
a vehicle of such company. 31 So also, plaintiff’s 
contributory negligence is a question of fact for the 
jury, on conflicting evidence, in an action by a rail¬ 
road company against a motorist for damages sus¬ 
tained by the railroad in a collision with the motor 
vehicle. 32 


b. Operators of Motor Vehicles 

(1) In general 

(2) Specific conduct 

(3) Particular situations 

(1) In General 

Where the evidence Is conflicting or subject to more 
than one inference, it is a question of fact whether the 
driver of a motor vehicle was guilty of contributory neg¬ 
ligence. 

Where the evidence is conflicting, or reasonably 
subject to more than one inference, the question 
whether the driver of a motor vehicle is guilty of 
such contributory negligence as to bar his recovery 
for injuries received in collision with another mo¬ 
tor vehicle is a question of fact for the jury or oth¬ 
er trier of fact. 33 However, the question is one for 


Conduct held not assumption of risk 
as matter of law 

Muss.—Burnett v. Conner, 13 N E.2d 
417, 299 Mass. 604. 

99. DC—Eadoa v. Capital Materials 
Co., 121 F 2d 72. 73 App.DC 3G1. 
Va.—Beard v. Bryant, 26 S E.2d 61, 
181 Va. 739. 

30. Ill—McManaman v. Johns-Man- 
ville Products Corp., 72 N E 2d 741, 
331 Ill App. 178, affirmed 81 N E 2d 
137, 400 Ill. 423. 

Iowa—Taylor v. Krai, 29 N.W.2d 241, 
238 Iowa 1018. 

Tex —J. Lee V^lbig & Co. v. Lucas, 
Civ.App , 23 S W.2d 616, error dis¬ 
missed 

42 C.J. p 1266 note 90. 

Contributory negligence of occupants 
or operators of railroad cars or 
street cars see supra § 4 83. 

Conduct held not negligence as mat. 
ter of law 

Pa.—Noakcs v. Latlavo, 37 A.2d 711, 
349 Ta. 463. 

Tex.—Gillette Motor Transport Co. v. 
Whitfield, Civ.App, 186 S W 2d 90, 
refused for want of merit. 
Failure to signal stop or slow down 
Tex.—Gillette Motor Transp. Co. v. 
Whitfield, Civ.App., 197 S.W.2d 157, 
affirmed 200 S.W.2d 624, 146 Tex. 
671—Gillette Motor Transport Co. 
v. Whitfield, Civ.App, 186 S.W.2d 
90, refused for want of merit. 
Failure to yield right of way 
Kan.—Waugh v. Kansas City Public 
Service Co., 143 P.2d 788, 167 Kan. 
690. 

Ftailroad employes on hand or motor 
oar 

(1) In general. 

Ind.—Copp v. Harmon, 168 N.E. 701, 
90 Ind.App. 348. 

Mo.—Trussell v. Walght, App., 285 S. 
W. 114. 

(2) The failure of an employee 
riding a speeder or motor car to 
maintain a continuous lookout was 


held not to constitute contributory 
negligence as a matter of law.— 
Petersen v. Ingersoll-Uand Co., 78 P. 
2d 1083, 194 Wash. 584. 

31. 111.—Pierson v. Lyon, 90 N.E. 
693, 243 Ill. 370. 

42 C.J. p 1266 note 90. 

Fart of body protruding from street 

CB£ 

(1) Elbow.—Byron v. Public Serv¬ 
ice Coordinated Transport, 6 A.2d 
483, 122 N J.Law 451. 

(2) Head—Murphy v. St. Claire 
Brewing Co., 107 T 2d 273, 41 Cal. 
App 2d 535. 

32. Mich—Grand Trunk Western R 
Co v Lovojoy, 7 N.W.2d 212, 304 
Mich. 35. 

Speed of train 

Ohio.—New York Cent. R. Co. v. Sen- 
tie, 8 N E.2d 149, 54 Ohio App. 488. 

Failure to install and maintain warn¬ 
ing signal 

U.S —Interstate Motor Lines v. 
Great Western Ry. Co., C.C.A.Colo., 
161 F.2d 968. 

Failure to give signal at crossing 

Ark.—Missouri Tac. R. Co. v. Daw¬ 
son, 168 S.W.2d 1105, 205 Ark. 404. 

33. Ala.—Rochelle v Lide, 3 80 So. 

257, 235 Ala. 596—Gramling v. 

Davis, 26 So.2d 393, 32 Ala App. 
298. 

Ariz.—Haas v. Morrow, 97 P.2d 204, 
64 Ariz. 455. 

Ark.—Van Bibber v. Strong, 160 S. 

W.2d 861, 203 Ark. 1090. 

Cal.—Shannon v. Thomas, 134 P.2d 
522, 67 Cal App.2d 187—Bennott v. 
Chandler, 126 P.2d 173, 52 Cal.App. 
2d 255—Betzold v. Rossi Floral Co., 
23 P.2d 839, 133 Cal.App. 236— 
Hupp v. Griffith Co., 15 P.2d 211, 
127 Cal.App. 63—Rupcrto v. Thom¬ 
as, 298 P. 861, 113 Cal.App. 523. 
Conn.—Mentzer v. Ziron, 174 A. 260, 
118 Conn. 704—Klauberg v. Crowe 
& Co., 138 A. 433. 106 Conn. 732. | 
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Fla.—Baggett v. Davis, 169 So. 872, 
124 Fla. 701. 

Ill.—Bergstrom v. Lind, 78 N.E.2d 
114, 333 Ill.App 656—Howard v. 
Ind, 50 N.E 2d 769. 320 Ill App. 338 
—Whipkey v. Ashbaugh, 267 Ill. 
App. 452. 

Ind—Keltner v. Patton, 185 NE 270, 
204 Ind 550 

Iowa—Gillespie v. Gentosi, 294 N.W. 
586, 229 Iowa 356. 

Kan —Baker v. Western Cas. & Sur. 
Co, 190 P 2d 850. 164 Kan. 376— 
Meneley, by Myers, v. Montgomery, 
64 P 2d 550, 145 Kan. 109—Cross v. 
Chicago. R. I. & P. It. Co., 242 P. 
469, 120 Kan. 58. 

Ky.—Danville Cab Co v. Hendren, 
201 S.W.2d 661, 304 Ky 528—Wil¬ 
helm! v. Borns, 119 S.W.2d 625. 274 
Ky. 618. 

La—Bryan v. Magnolia Gas Co., 127 
So 121. 13 La.App 52 
Me—Gold v. Portland Lumber Cor¬ 
poration, 16 A.2d 111, 137 Me. 143. 
Mass.—Prout v. Mystic Motor 
Transp. Co., 68 N.E 2d 121, 317 
Mass. 349—Brightman v. Blanch¬ 
ette, 30 NE.2d 864, 307 Mass. 584— 
Beebe v. Randall, 23 N.E.2d 142. 
304 Mass. 207—Woolner v. Perry, 
163 NE 750, 265 Mass. 74—Suther¬ 
land v. Feinberg, 158 N.E. 783, 261 
Mass. 394—Marsh v. Beraldi, 157 
N.E. 347, 260 Mass. 225. 

Mich—Spillman v. Wcimaster, 265 
NW. 787. 275 Mich. 93. 

Minn.—Pearson v. Northland Transp. 

Co. 239 NW. 602, 184 Minn. 560. 
N.H.—Holt v. Grlmard, 61 A.2d 149, 
94 N H. 255. 

N.J.—Cnstofaro v. Brenfieck, 184 A. 
619, 116 N.J.Law 357—Sweeney v. 
Lally, 172 A. 336. 12 N.J.Mlsc. 441 
—Fox v. McCullough-Gentle Truck¬ 
ing Co., 149 A. 826, 8 N.J.Mlsc. 282 
—Fitzhugh v. Petruzzo, 137 A. 817, 
5 N.J.Mlsc. 6C9. 

N.M.—Williams v. Haas, 189 P.2d 
632. 
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the court where, but only where, the evidence is 
uncontradicted and such that only one inference 
can reasonably be drawn from it. 34 So also, the 
question of contributory negligence of a motorist 
may not be submitted to the jury where the issue is 
not presented by the pleadings and evidence. 35 


These rules have been applied in determining 
whether a plaintiff, who was injured by a motor 
vehicle, exercised ordinary care in the operation of 
his vehicle under the circumstances, 36 such as 
whether he was guilty of contributory negligence in 


N.Y.—Steinberg* v. Socony-Vacuum 
Oil Co.. 66 N.Y.S.2d 471, 271 App. 
Div. 882, appeal denied 67 N.Y.S. 
2d 711. 271 App.Div. 928—Macri v. 
Daien. 66 N.Y S.2d 675, 271 App. 
Div. 831—Crellin v. Van Duzer, 55 
N.Y S 2d 590, 260 App.Div. 806, fol¬ 
lowed In 56 N.Y.S.2d 403. 269 App. 
Div. 807—Wood v. Pergament, 46 
N Y S.2d 433. 267 App Div. 875- 
Goes v. Gifford Sales & Service, 40 
NYS.2d 912. 265 App.Div. 796, af¬ 
firmed 62 N.E 2d 959, 291 N.Y. 744 
—Bodin v. Bishop, McCormick & 
Bishop. 296 N.Y.S. 304, 251 App. 
Div. 303. 

N.C.—Sisson v. Royster, 45 S.E.2d 
351, 228 N.C. 298—Phillips v. Nes- 
smlth, 37 S.E.2d 178, 226 N.C. 173. 
N.D.—Trihub v. City of Minot, 23 
N.W.2d 753. 74 N.D. 682. 

Ohio.—Manchester v. Starr Transfer 
Co., App., 67 N.E 2d 133—Mostov v. 
Unkefer, 157 N.E. 714, 24 Ohio App. 
420. 

Okl—Wagner v. McKernan, 177 P.2d 
511, 198 Okl. 425—Adair v. Moore, 
83 P.2d 813, 183 Okl. 563. 

Pa.—Drake v. Emhoff, 21 A.2d 492, 
146 Pa Super. 498—Ford v. Rein- 
oehl. 182 A. 120, 120 Pa.Super. 285 
—West v. Morgan. Com.Pl., 52 
Dauph Co. 361, affirmed 27 A.2d 46, 
345 Pa. 61—Wright v. Moyer, Com. 
PI., 32 Del Co. 79—Graham v. Lee, 
Com.Pl., 23 Erie Co. 353—Kiska v. 
Keller, Com.Pl., 19 Leh.Co.L.J. 54 
—Feichthaler v. French, Com.Pl., 
59 Montg.Co. 146. 

S.D.—Wolff v. Stenger, 239 N.W. 181. 
59 S.D. 231. 

Tex.—Walker v. Houston Electric 
Co.. Civ.App., 155 S.W.2d 973, error 
refused. 

Vt.—Eislcr v. Wilder, 182 A. 204, 108 
Vt. 37—Fitch v. Bemis, 177 A. 193, 
107 Vt. 165. 

Va.—Walton v. Light, 26 S.E.2d 29, 
181 Va. 609. 

W.Va—Vaughan v. Oates, 37 S.E.2d 
479. 128 W.Va. 654. 

Wis.—Kane v. Loyd’s Am. Line, 19 
N.W.2d 296, 247 Wis. 145. 

42 C.J. p 1262 note 40. 

Plaintiff bald not negligent a* matter 
of law 

Cal.—Harrison v. Ilarter, 18 P.2d 
436, 129 Cal.App. 22—Graves v. 
Kern County Transp. Corporation, 
296 P. 902, 112 Cal.App. 261. 

Fla.—Poliak v. Mason, 200 So. 95, 145 
Fla. 688. 

Iowa.—Kadlec v. Al. Johnson Const. 

Co., 262 N.W. 103, 217 Iowa 299. 
Minn.—Walker v. Stecher, 17 N.W.2d 
817, 219 Minn. 152—Eichhorn v. 


Lundln, 216 N.W. 537, 172 Minn. 
591. 

Tex.—Grammlcr-Dismukes Co. v. 

Payton, Civ.App., 22 S.W.2d 544, er¬ 
ror dismissed. 

Wash—Sodden v. Reinhardt, 106 P. 
2d 574, 5 Wash.2d 689—Pozar v. 
Blankenship, 282 P. 62, 154 Wash 
261. 

Wyo.—Loney v. Laramie Auto Co., 
255 P. 350, 36 Wyo. 339, 53 A L.R. 
73. 

Bvidence held sufficient to go to jury 

Ala.—Crotwell v. Cowan, 184 So. 195, 
236 Ala. 678. 

Ark.—Searcy Wholesale Grocer Co., 
v. Baltz, 192 S.W.2d 111, 209 Ark. 
620. 

Cal.—Tanaka v. Granelli, 290 P. 516, 
107 Cal.App. 547. 

Ill.—Hann v. Brooks, 73 N.E 2d 624, 
331 Ill.App. 535. 

N.H.—Knrdasinski v. Koford. 190 A. 

702, 88 NIL 444. Ill A.L.R. 1017. 
Effect of auditor's finding 

In action for injuries and damage 
in automobile collision, auditor’s find¬ 
ing that plaintiff was not chargeable 
with contributory negligence was it¬ 
self sufficient to carry that issue to 
Jury.—Zawacki v. Finn, 29 N.E.2d 
730, 307 Mass. 86. 

Driving with arm or elbow out of 
window 

(1) Whether or not plaintiff was 
negligent because of driving with his 
arm or elbow hanging out of the 
window was a question of fact. 

Ark.—Baker v. Boone, 177 S.W.2d 

766, 206 Ark. 823. 

Ga.—Mmter v. Kent, 8 S.E.2d 109, 
62 Ga App. 265. 

(2) Such conduct was not negli¬ 
gence as a matter of law.—Hobbs- 
Western Co. v. Carmical, 91 S.W.2d 
605, 192 Ark. 59. 

Running out of gas 
Wash.—Chapin v. Stickel, 22 P.2d 
290, 173 Wash. 174. 

Blinded by setting sun 
Cal.—Medeiros v. Soares, 61 P.2d 601, 
17 Cal.App.2d 176. 

Fact that trailer was wider than 
permitted by statute was held not 
under the circumsfances to render 
plaintiff riding thereon chargeable 
with contributory negligence as a 
matter of law.—Van Wormer v. Kra¬ 
mer Bros. Freight Lines, 278 N.W. 
770, 284 Mich. 76. 

34. Ark.—England v. White, 155 8. 

W.2d 676, 202 Ark. 1155. 

Cal.—Osgood v. City of San Diego, 
62 P.2d 195, 17 Cal.App.2d 345. 
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Ill.—Anderson v. Krancic, 66 N.E. 2d 
316, 328 Ill.App. 364—Reidel v. 
Camp, 37 N.E.2d 679, 311 Ill.App. 
656—McCarty v. O. H. Yates & Co., 
14 N.E.2d 254, 294 Ill.App. 474. 
Kan.—Goodloe v. Jo-Mar Dairies Co., 
185 P.2d 158, 163 Kan. 611. 

Md.—Mitchell v. Dowdy, 42 A.2d 717, 
184 Md. 634—McDowell. Pyle & 
Co. v. Magazine Service, 164 A. 148, 
164 Md. 170. 

N.J.—Shappell v. Apex Express, 37 A. 

2d 849. 131 N.J.Law 583. 

N.D—Trihub v. City of Minot, 23 N. 

W.2d 753, 74 N.D. 682 
Tex.—Blakesley v. Kircher, Com. 
App., 41 S.W.2d 53—Standard Pav¬ 
ing Co v. Webb, Civ.App, 118 S. 
W.2d 456. 

Wash —Fosdick v. Middendorf, 115 
P.2d 679. 9 Wash 2d 616—Leach v. 
Erickson, 17 P.2d 859, 171 Wash. 
236. 

Wis—Obenborger V. Interstate Oil 
Co., 248 NW. 97, 211 Wis. 245. 

Directed verdict for defendant held 
proper 

Cal —Dungey v. Pacific Electric Ry. 

Co., 117 P 2d 375, 47 Cal App.2d 94. 
Presumption of due care 

Presumption that plaintiff’s dece¬ 
dent, while operating jeep which col¬ 
lided with defendants’ truck, was ex¬ 
ercising requisite degree of care for 
his own safety and that he was obe¬ 
dient to such provisions of law or 
universal custom as required him to 
drive on right-hand side of road was 
a species of indirect evidence which 
would prevail in control of delibera¬ 
tions of trial judge sitting without 
jury unless it was overcome by sat¬ 
isfactory evidence, but, on direct ev¬ 
idence of eyewitness being intro¬ 
duced to establish as fact conduct on 
deceased’s part at variance with the 
presumption, there was created a 
conflict in evidence, and determina¬ 
tion as to whether such direct evi¬ 
dence overcame presumption was pe¬ 
culiarly within province of trial 
court.—-'Siegell v. York, 191 P.2d 50, 
84 Cal.App.2d 383. 

35. Okl.—Young v. Egger, 141 P.2d 
1007, 193 Okl. 172. 

36. Ark—Kirby v. Swift & Co., 134 
S.W.2d 865, 199 Ark. 442. 

Ill.—Anderson v. Krancic, 66 N.E.2d 
316, 328 Ill.App. 3*64. 

Iowa.—Fortman v. McBride, 263 N. 

W. 345, 220 Iowa 1003. 

Me.—Pearl v. Cumberland Sand & 
Gravel Co., 31 A.2d 413, 139 Me. 
411. 
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that the driver's seat of his vehicle was overcrowd¬ 
ed® 7 or in that he drove with one hand.** 

Various incidental questions relating to the con¬ 
tributory negligence of the operator of a motor ve¬ 
hicle which have been held, on conflicting evidence, 
to be questions of fact for the trier of facts, 39 such 
as whether plaintiff or another was driving the ve¬ 
hicle which he occupied when he was injured, 40 or 
whether plaintiffs memory was destroyed by the 
accident so as to invoke the presumption of due 
care. 41 

Competency or experience of driver . It is for the 
trier of the facts to determine, on conflicting evi¬ 
dence, whether plaintiff was guilty of contributory 
negligence because of his inexperience or incompc- 
tency as an operator of a motor vehicle, 42 or be¬ 
cause of his failure to have an operator’s license, 43 
or whether he was under the influence of intoxicat¬ 
ing liquors at the time of the accident, and the ef¬ 
fect thereof, 44 or whether a motorist otherwise un¬ 


der a disability was guilty of contributory negli¬ 
gence. 45 

Equipment and condition of motor vehicle . 
Whether plaintiff was guilty of contributory negli¬ 
gence with respect to the condition and equipment 
of the vehicle is, on conflicting evidence, a question 
of fact. 46 So, it is a question of fact on conflicting 
evidence whether plaintiff’s vehicle had or displayed 
proper and adequate lights, 47 and whether the ab¬ 
sence of proper and adequate lights under the cir¬ 
cumstances constituted contributory negligence. 43 
However, where the evidence is uncontradicted and 
the inference to be made therefrom is clear it must 
be determined by the court, as a matter of law, that 
plaintiff was 49 or was not 50 guilty of contributory 
negligence in this respect. 

(2) Specific Conduct 

(a) Speed 

(b) Parking 

(c) Conduct in other respects 


Mass.—Minnehan v. Hiland, 180 N E 
205, 278 Mass. 518. 

N T —Wood v. Pergament, 46 N.Y.S 
2d 432, 267 App Div 875 

Pa.—Stewart v. Crawford, Com.Pl., 
55 Montgr Co. 164. 

Bvidonoe hold sufficient to go to Ju¬ 
ry 

Ill—Walters v. Ind. 48 N.E.2d 791, 
319 Ill.App. 162. 

37. Ga.—Bell v. Lewis, 38 S E 2d 
686, 74 Ga App. 26. 

Ohio—Rogers v. French Bros.-Bauer 
Co, 166 N.E 427, 31 Ohio App. 77. 

Vt.—Rule v. Johnson, 162 A. 383, 104 
Vt 486 

33. U S —Petroleum Carrier Corp. v. 
Snyder, C.C.A Ga., 161 F 2d 323. 

Held not negligence as matter of law 

its—P etroleum Carrier Corp. v. 
Snyder, supra. 

39. Pa.—Feichthaler v. French, 
Com PI, 59 Montg.Co. 146. 

40. Cal —Bennett v. Chandler, 126 
P.2d 173, 52 Cal.App.2d 255. 

41. Iowa.—Prewitt v. Rutherford, 
30 N.W.2d 141, 238 Iowa 1321. 

42. Cal.—Riley v. Berkeley Motors, 
36 P.2d 398, 1 Cal.App.2d 217—Pow¬ 
er v. Crown Stage Co., 256 P. 457, 
82 Cal.App. 660. 

Minn.—Blom v. McNeal, 272 N.W. 
599, 199 Minn. 50'6. 

43. Mass.—Gaines v. Ratnowsky, 41 
N.E.2d 25, 811 Mass. 254—Price v. 
Pearson, 16 N.E.2d 855, 301 Mass. 
260. 

44. Ala.—Mobile City Lines v. Alex¬ 
ander. 30 So.2d 4, 249 Ala. 107. 

Ark.—Mills v. Silbernagel & Co., 164 
SW.2d 893, 204 Ark. 734. 
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Colo—Barsch v. Hammond, 135 P 2d 
519, 110 Colo. 441. 

Ky—Whitney v. Penick, 136 S.W 2d 
570, 281 Ky 474. 

Okl —Western States Grocery Co v 
Mirt, 123 P.2d 266, 190 Okl. 299. 
Or —Hanson v. Sclinck, 85 P.2d 355, 
160 Or. 397. 

45. Kan.—Atkinson v. Cardinal 

Stage Lines Co., 80 P.2d 1073, 148 
Kan. 24 4. 

Deaf-mute motorist 

In action against bus company by 
motorist, who was a deaf-mute, for 
damages sustained in collision be¬ 
tween his automobile and defendant’s 
bus as the bus passed around the au¬ 
tomobile, motorist was not guilty of 
contributory negligence as a matter 
of law under the evidence —Atkinson 
v. Cardinal Stage Lines Co., supra. 

46. Cal.—Shannon v. Thomas, 134 P. 
2d 522, 67 Cal App 2d 187. 

42 C.J. p 1262 note 42. 

Care required as to equipment and 
condition of vehicle in general see 
supra 88 260-263. 

Defective brakes 

(1) Whether plaintiff was guilty 
of contributory negligence in that 
his brakes were defective was held 
to be a question of fact. 

Mich.—Pulford v. Mouw, 272 N.W. 
713, 279 Mich. 376 

Wis.—Wachowiak v. Spaight, 241 N. 
W. 346, 207 Wis. 323. 

(2) Evidence was held not to show 
that plaintiff was guilty of contribu¬ 
tory negligence as a matter of law 
—Brickell v. Boston & M. Transp 
Co., 36 A.2d 622, 93 N.1I. 140. 

Mirror 

Absence of mirror on automobiK 

529 


was held not as matter of law to 
preclude recovery for collision.— 
Farr v. Whitney, 156 N.E. 863, 260 
Mass. 193. 

47. Cal —Hme v. Leppard, 43 P.2d 
595, 5 Cal App 2d 154. 

Ill—Walters v. Ind, 48 N E 2d 791, 
319 Ill App 162 Skamenca V. 
Reeser, 13 N.E 2d 6'68, 294 Ill.App. 
216. 

Mass—Price v. Pearson, 16 N.E.2d 
855. 305 Mass 260. 

Or.—Kiddle v Schnitzer, 117 P.2d 
983, 167 Or. 316. 

48. Ala —Bahakel v. Great Southern 
Trucking Co., 31 So.2d 75, 249 Ala. 
363. 

N.D—Newton v. Gretter, 236 N.W. 
254, 60 N D 635 

Or—-Schrunk v. Hawkins, 289 P. 

1073, 133 Or 160. 

42 C J. p 1262 note 42 [c]. 

49. Ill —Skamenca v. Reeser, 13 N. 
E 2d 668, 294 Ill.App. 216. 

Lights 

Ill —Skamenca v. Reeser, supra. 

50. Ind —American Carloading Cor¬ 
poration v Voight, 21 N.E.2d 453, 
107 Ind.App. 267. 

Lights 

An automobile driver, blinded by 
lights of automobile approaching 
from opposite direction over viaduct, 
was not chargeable with contribu¬ 
tory negligence as matter of law in 
failing to see unlighted truck, back¬ 
ing down viaduct incline, in time to 
avoid collision therewith, even 
(hough headlights of his automobile 
did not illuminate highway for over 
ono hundred feet on night of acci¬ 
dent —American Carloading Corpo¬ 
ration v. Voight, supra. 
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(a) Speed 

Where the evidence le conflicting or subject to dif¬ 
fering Inferences, It Is a question of fact for the trier of 
the facts whether plaintiff was guilty of contributory neg¬ 
ligence with respect te the speed at which he was driving 
his car. 

Where the evidence is conflicting or different 
inferences of fact may be reasonably drawn there¬ 
from, it is a question of fact for the trier of the 
facts, usually the jury, whether plaintiff was guilty 


of contributory negligence with respect to the 
speed at which he was driving his car, 51 in that he 
was driving at a rate of speed so that he could not 
stop within the assured clear distance ahead. 52 

Accordingly, it has been held to be a question for 
the jury whether plaintiff was guilty of contribu¬ 
tory negligence with respect to the speed at which 
he drove his vehicle at, or approaching, or while 


51. U.S.—Imperial Tobacco Co , \ 

Limited, of Great Britain and Ire¬ 
land v. Lambe. C.C.A.N.C., 77 F.2d 

90. 

Cal.—Hetheringrten v. Cressley 
Tranap. Co.. 191 P.2d 463, 84 Cal. 
App.2d 722—Tuderlos v. Hertz 
Drlvurself Stations, 160 P.2d 554, 
79 Cal.App.2d 192—Kline v. Bar- 
kett, 158 P.2d 51. 68 Cal.App 2d 765 
—Bauer v. Davis, 111 P.2d 715, 43 
Cal.App.2d 764—McLellan v. Coco¬ 
la, 24 F.2d 200, 133 Cal.App 9— 
Kellner v. Witte, 23 P.2d 1045, 133 
Cal.App. 231—Harrington v. Fred- 
di. 23 P.2d 525. 133 Cal.App. 9^6— 
Munoz v. Kennedy, 293 P. 173, 109 
Cal.App. 463. 

Idaho—Nelson v. Inland Motor 
Freight Co., 92 P.2d 790, 60 Idaho 
443. 

Ill —Sniegowski v. Reece, 61 N.E 2d 
272, 326 Ill.App. 255—Mortvedt v. 
Western Austin Co., 50 N.E 2d 764, 
320 Ill.App. 337—Wallace v. Yellow 
Cab Co., 238 Ill App. 283. 

Iowa.—Kn&us Truck Lines v. Com¬ 
mercial Freight Lines, 29 N.W.2d 
204, 238 Iowa 1356—Anderson v. 
KJsl, 294 NW 726, 229 Iowa 462 
—Glover v. Vernon, 285 N W. 652, 
226 Iowa 1089--Porridge v. Pray, 
210 N.W. 916. 202 Iowa 663. 

Kan.—Sams v. Commercial Standard 
Ins. Co., 139 P.2d 859. 157 Kan 
278—Watson v. Travelers Mut. 
Casualty Co., 73 P.2d 64, 146 Kan. 
623. 

Ky.—Foley's Adm’r v. Witt, 172 S.W. 
2d 81, 294 Ky. 498—Raidt v. 

Blount, 171 S.W 2d 233, 294 Ky. 172 
—Ward v. Martin, 147 S.W.2d 1027, 
285 Ky. 337. 

Mass.— Bresnahan v. Proman, 43 N. 
E.2d 336, 312 Mads. 97—Herman v. 
Sladofsky, 17 N E 2d 879, 301 Mass. 
534—Murray v. Indursky, 165 N.E. 

91. 266 Mass. 220. 

Mich.—Seymour v Carr, 11 N.W.2d 
344, 307 Mich. 109—Kolohmalncn v. 
E E. Mills Trucking Co., 3 N.W. 
2d 298, 301 Mich 340—Meehl v. 
Barr Transfer Co., 29'6 N.W. 844, 
296 Mich. 697. 

Miss —Sternberg Dredging Co. v. 

Screws, 166 So. 754, 175 Miss. 383 
Mo.—Jungeblut v. Maris, 172 S.W.2d 
861, 351 Mo. 301—Brinkley v. Unit¬ 
ed Biscuit Co. of America, 164 S. 
W.2d 325, 349 Mo. 1227 —Craws haw 
v. Mable, App., 52 S.W.2d 1029. 


Neb.—Callahan v. Prewitt, 10 N.W 2d 
706, 143 Neb. 787, vacated on other 
grounds 13 N.W.2d 660, 143 Nob 
793. 

N.H.—Holt v. Grimard, 61 A 2d 149, 
94 N.H. 342—Spear v. Penna, 27 A. 
2d 92, 92 N.H. 190. 

N.C.—Smith v. Carolina Coach Co., 
199 S.E. 90, 214 N.C 314. 

Ohio.—'Sidle v. Baker, 3 N E.2d 537. 
52 Ohio App. 89. 

Or.—Kiddle v. Schnltzer. 114 P 2d 
109, 167 Or. 316, opinion adhered 
to 117 P 2d 983, 167 Or. 316—Bur¬ 
nett v. Weinstein, 69 P.2d 258, 154 
Or. 308. 

Pa—Reidinger v Lewis Jones, Inc, 
45 A 2d 3, 353 Pa. 298—Hostetler v. 
Kniseley. 185 A. 300, 322 Ta 248 
RI—Gendron v. Stockley, 34 A 2d 
758, 69 R.I. 437—McAllister v. 

Chase, 13 A.2d 690. 65 RI. 122— 
Adam v. United Electric Itys. Co., 
196 A. 253, 59 R.I. 460. 

Tex —Ranne v. Jackson, Civ. Apr , 
125 S W.2d 407—Pure Foods Prod¬ 
ucts v. Gibson, Civ App., 118 S W. 
i 2d 925, error dismissed—Coleman 
v. West. Civ.App , 116 S W 2d 870— 
White v. Beaumont Implement Co., 
Civ App., 21 S W.2d 559. 

Vt.—Cobb v. Olsen, 56 A.2d 471. 

Va.—Wright v. Perry. 184 SE 206, 
1«G Va. 222. 

Wash.—Green v. Floe, 183 P 2d 771, 
28 Wash.2d 620—Gaches v. Daw, 
10 P 2d 1111, 168 Wash. 362. 

42 C J. p 1263 note 48 [a]. 

Care as to speed see supra Si 290- 
299. 

Spaed held not negligence as matter 
of law 

Iowa—Coon v. Rieke, 6 N.W.2d 309, 
232 Iowa 859. 

Mich.—Rathburn v. Riedel, 289 N 
W. 285, 291 Mich. 652. 

Va—Noland v. Fowler, 18 S.E.2d 251, 
179 Va. 19. 

Wyo—Merback v. Blanchard, 105 P. 
2d 272, 56 Wyo 152, rehearing de¬ 
nied 109 P.2d 49, 56 Wyo. 286. 

Bstimated speeds and distances 

Contributory negligence as matter 
of law should be determined with ex¬ 
treme caution if based on estimates 
of speed, distance, and time, espe¬ 
cially where estimates are made by 
occupants of moving vehicles.—Ran- 
um v. Swenson, 19 N.W.2d 327, 220 
Minn. 170, 


52. U.S—Williams v. Powers, C.C. 

A Ohio, 135 F.2d 153. 

Ariz—Campbell v. English, 110 P.2d 
219, 56 Ariz 549. 

Til.—Moyer v. Vaughan's Seed -Store, 
242 Ill.App. 308. 

Iowa.—Anderson v. Klst, 294 N.W. 
726, 229 Iowa 4G2—Yance v. Hos¬ 
kins, 281 N.W. 489. 225 Iowa 3108, 
118 A.LR. 1186—Jordan v. 
Schantz, 264 N.W. 259, 220 Iowa 
1251. 

Mieh —I'ark v Gaudio, 281 N.W. 565, 
286 Mich 3 33 

Mo.—Sirounian v. Terminal R. Ass’n 
of St Louis, 160 S.W 2d 451. 236 
Mo.App. 938. 

Speed held not negligence as matter 
of law 

(1) The rule that a motorist driv¬ 
ing so as to prevent stopping within 
time to avoid an obstruction within 
the range of his vision is negligent 
as a matter of law does not apply 
where an object which the driver hns 
no reason to expect appears sudden¬ 
ly immediately in front of his auto¬ 
mobile. 

Iowa—Blowers v. Waterloo, Cedar 
Falls & Northern Ry. Co , 6 N.W.2d 
134, superseded on other grounds 
8 N W.2d 751, 233 Iowa 258—Cen¬ 
tral States Electric Co. v. McVay, 
6 N.W.2d 817, 232 Iowa 469. 

Mich.—Bard v. Baker, 278 N.W. 88, 
283 Mich. 337. 

Ohio —Pressing v. Roadway Express, 
42 N E 2d 720, «9 Ohio App. 1. 

(2) So, under various circumstanc¬ 
es, the fact that a motorist was un¬ 
able to stop within the assured clear 
distance ahead of the automobile has 
been held not to constitute contribu¬ 
tory negligence as a matter of law. 
Colo—Sprague v. Herbel, 6 P 2d 930, 

90 Colo. 134. 

Iowa—Johnston v. Calvin, 6 N.W.2d 
840, 232 Iowa 531—Caudle v. Zenor, 
251 NW. 69. 217 Iowa 77. 

Mich.—Vashaw v. Marquette Public 
Service Garage, 284 N.W. 810, 288 
Mich. 363. 

Okl.—Taylor v. Ray, 5$ P.2 d 376, 177 
Okl. 3 8. 

Pa.—Long v. Pennsylvania Truck 
Lines, 5 A.2d 224, 335 Pa. 236— 
Boor v. Schreiber, 33 A.2d 643, 152 
Fa.Super. 458. 
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crossing, intersections, 68 at night, 54 around a 
curve, 56 while making a turn, 65 while passing a ve¬ 
hicle going in the same direction, 67 while passing 
a vehicle going in the opposite direction, 68 while 
passing parked vehicles, 59 in close proximity to the 


preceding car, 60 where plaintiff had the right of 
way, 51 and under various other special conditions. 62 

It is also for the jury to determine, on conflict¬ 
ing evidence, at what rate of speed plaintiff was 


53. D.C.—Brophy v. Weschler, D.C., 

36 F.'Supp. 636. 

Ala.—Ray v. Brannan, 72 So. 16, 196 
Ala. 113. 

Cal.—Hufflnes v. Standard BrandB of 
California, 90 P.2d 699, 32 Cal.App. 
2d 634—Miola v. Nowhouse, 37 P.2d 
1043, 2 Cal.App.2d 380—Lubcnko v. 
San Joaquin Baking Co., 31 P.2d 
1063, 138 Cal.App. 127. 

Idaho.—.Stall! nger v. Jnhnsoifc 139 P. 

2d 460. 66 Idaho 101. 

Ill.—Groot v. City of Chicago, 63 N. 
E.2d 246, 321 Ill.App 502—Krawitz 
v. Levinstein, 62 N E.2d 60, 320 
Ill App. 618—Leahy v. Morris, 6 N. 
E 2d 914, 289 Ill App 99. 

Iowa.—Davidson v. Vast, 10 N.W 2d 
12, 233 Iowa 534—Stem v. Sharpe, 
295 N.W. 155, 229 Iowa 812—Short 

V. Powell, 291 N.W. 406, 228 Iowa 
333—Bletzer v. Wilson, 276 N.W. 
836, 224 Iowa 884. 

Kan.—Brunson v. Shell Petroleum 
Corporation, 19 P.2d 455, 137 Kan. 
133. 

Mich —Rathburn v. Riedel, 289 N.W. 
285. 291 Mich 652 

Minn— Maltfold v. Nestor, 32 N.W 2d 
291. 226 Minn. 106—Norling v. 

Stempf, 293 N.W. 250. 208 Minn. 
143—Bayers v. Bongfeldt, 277 N. 

W. 239, 201 Mini., 546 

Mo.—Stelmach v. Saul, App., 60 S 
W.2d 721. 

N.II—Doyle v. Telegraph Pub. Co., 
36 A 2d 394, 93 N H. 61. 

N M —Crocker v Johnston, 95 P.2d 
214, 43 N M 469 

N.Y—Armstrong v. Koller. 25 N.Y. 

S 2d 984, 261 App Div. 1017. 

Or.—Carlson v. Homestead Bakery, 
18 P.2d 244, 141 Or. 323—Davis v. 
Underdahl, 13 P.2d 362, 140 Or. 
242. 

Pa—Hostetler v. Kniseley, 185 A. 
300, 322 Pa. 248—McNulty v. Jo¬ 
seph Horne Co., 148 A. 105, 298 Pa. 
244—Craig v. Gottlieb. 65 A.2d 573, 
161 Pa.Super. 526—Kntes v. Krafts- 
ow, 40 A.2d 122, 156 Pa.Super. 296 
—Sobieralski v. Schwotzer, 33 A.2d 
277, 152 Fa Super. 661—Hummel v. 
Quaker City Cabs, 182 A. 658, 120 
Pa.Super. 627—Freeman v. Mac¬ 
Donald, Com.Pl., 31 Del Co. 165. 
R.L—Higginbotham v. Young, 193 A. 
626, 59 R.I. 1—McWright v. Provi¬ 
dence Telephone Co., 131 A. 841, 47 
R.I. 196. 

Wash.—Weikert v. Daniels, 35 P.2d 
22, 178 Wash. 614—Parton v. Barr, 
10 P.2d 56-6, 168 Wash. 60—Day v. 
Polley, 266 P. 169. 147 Wash. 419. 
Wis.—Svenson v. Vondrak, 227 N.W. 
240. 200 Wis. 312. 


Utah.—Martin v. Sheffield, 189 P.2d 
127. 

Speed held not negligence as matter 
of law 

Kan.—Revell v. Bennett, 176 P.2d 
538, 162 Kan. 345. 

Minn.—Jeddcloh v. Ilockenhull, 18 N. 

W.2d 582, 219 Minn. 641. 

Wash.—Carlson v. Whelan, 84 P.2d 
1001, 197 Wash. 104. 

54. Cal.—Doane v. Smith, 147 P.2d 
650, 63 Cal.App 2d 691. 

N.H—Putnam v. Bowman, 195 A. 
865, 89 N.H. 200 

N.Y.—Lonstcin v. Onondaga Freight 
Corporation, 38 N.Y S 2d 698, 265 
App Div. 978, affirmed 49 N E 2d 
1005, 290 N.Y. 735. 

Tex—Gulf Brewing Co. v. Goodwin, 
CIv.App, 135 S.W.2d 812, error dis¬ 
missed, judgment correct. 

Driving with dim lights 

Mich.—Meyer v. Weimaster, 270 N. 

W. 715, 278 Mich. 370. 

Held not excessive as matter of law 
Mass.—Jacobs v. Moniz, 192 N.E. 615, 
288 Mass 102. 

55. Cal —Langensand v Obert, 18 P. 
2d 725, 129 Cal.App. 214. 

Ky.—Patton v. Gannett, 177 S.W.2d 
888, 296 Ky 533. 

Mo — Everhardt v. Gamer, App, 100 
S.W.2d 71. 

56. Iowa —Banghart v Meredith, 

294 N.W 918, 229 Iowa 608. 

Tex—Larson v. Whitten, Civ.App., 
Ill S W.2d 736, error dismissed. 

57. Iowa.—Berndge v. Pray, 210 N. 
W. 916, 202 Iowa 663. 

Mo—Proctor v Jacob Ruppert, 159 
S.W.2d 328, 236 Mo.App. 684. 

58. Mo—Stack v. General Baking 
Co., 223 S.W. 89, 283 Mo. 396. 

59. Ky—Miles v. Southeastern Mo¬ 
tor Truck Lines, 173 S W 2d 990, 

295 Ky. 156. 

60. N.C,—Klllough v. Williams, 29 
S E.2d C97, 224 N C. 254. 

Wash.—Johnson v. Watson, 120 P.2d 
615, 11 Wash 2d 690. 

81. Iowa.—Davidson v. Vast, 10 N. 

W.2d 12, 233 Iowa 534. 

Me.—Eaton v. Marcelle, 29 A.2d 162, 
139 Me. 256. 

62. Pa.—Balzer v. Relth, 54 A.2d 64, 
161 PaSuper. 187. 

Wis.—Mann v. Reliable Transit Co., 
259 N.W. 415, 217 Wis 465. 
Obsoured vision generally 
Del.—De Pace v. O'Neal, Super., 54 
A.2d 855. 

Idaho.—Hamilton v. Carpenter, 290 
P. 724, 49 Idaho 629. 
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Mo.—Windsor v. McKee, App., 22 S. 
W 2d 65. 

Or.—Murphy v. Hawthorne, 244 P. 
79, 117 Or. 319, 44 A.L.R. 1397. 

Pog or thlok weather 

Conn.—Schuster v. Johnson, 145 A. 
29, 108 Conn. 704. 

Ill—Moflltt v. O. L. D. Forwarding 
Co , 73 N.E 2d 164, 331 Ill.App. 278. 
Iowa—Caudle v. Zcnor, 251 N.W. 69, 
217 Iowa 77. 

Ohio.—Reserve Trucking Co. v. Fair- 
child, 191 N.E. 745, 128 Ohio St. 
519. 

Mass —Langll] v First Nat. Stores. 
11 NE.2d 593, 298 Mass. 659— 
Renaud v. New England Transp. 
Co., 189 N.E. 789, 286 Mass. 39. 

N C.—Cummins v. Southern Fruit 
Co., 36 S.E.2d 11, 225 N.C. 626. 

Tex.—Pope v. Clary, Civ.App., 161 
S.W.2d 828, error refused. 

Blinding lights 

U S.—Rudd v. John B. Southee, Inc., 
C.C A.N.Y , 85 F 2d 513. 

Ala.—McBride v Baggett Transp. 

Co, 35 So 2d 101, 250 Ala. 488. 

Ky.—McLellan v. Threlkeld, 129 S. 
W 2d 977, 279 Ky. 114—Common¬ 
wealth v. Daniel, 98 S.W.2d 897, 
266 Ky 285. 

Md Miles v. Webb, 159 A. 782, 162 
Md. 269 

Mo—Powell v. Schofield, 16 S.W.2d 
876. 223 Mo App 1041. 

Or—Alt v. Krebs, 88 P.2d 804, 161 
Or. 256. 

Pa—Schildnccht v. Follmer Truck¬ 
ing Co, 199 A 220, 330 Ta 550— 
Adams v. Fields, 162 A. 177, 308 
Ta. 301. 

Blind intersection 

Iowa—'Sanford v. Goodridge, IS N.W. 
2d 40, 234 Iowa 1036. 

Slippery pavement 

U.S.—Swinger v. Firman Equipment 
Corporation, CC.A.I11., 94 F.2d 269. 
Mich—Haul ala v. Cochran, 286 N W. 
663, 289 Mich. 409. 

N.H.—La Terle v. Swanson, 24 A.2d 
269, 92 NIL 5. 

NC—Glosson v. Troliinger, 40 S.E 
2d 606, 227 N.C. 84—Brown v. 
Southern Paper Products Co., 24 
S E.2d 334, 222 N.C. 626. 

Pa.—Kelso v. Hunter, Com.Pl., 60 
Montg.Co. 198. 

Vt.—Page v. McGovern, 8 A.2d 643, 
110 Vt. 166. 

Hoad under construction 

Wyo.—Jackson v. W. A. Norris, Inc., 
93 P.2d 498, 54 Wyo. 403. 

Folioe driving through traffic light 

Pa.—Long v. Schumacher, 20 A. 2d 
765, 342 Pa. 356. 
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driving, 68 whether he was driving at a rate in ex¬ 
cess of the speed limit set by law, 64 and whether 
such violation of the speed limit constituted con¬ 
tributory negligence under the circumstances. 65 

However, where the evidence is undisputed and 
not subject to differing inferences, it is for the 
court to determine as a matter of law that plain¬ 
tiff either was, 66 or was not, 67 guilty of contribu¬ 
tory negligence with respect to the speed at which 
he was driving. Moreover, where the question of 
plaintiffs speed is not placed in issue by the plead¬ 
ings or the evidence, such question should not be 
submitted to the jury. 68 


(b) Parking 

Whether plaintiff was guilty of contributory nagtl- 
gence In parking hia vehicle where and In the mawner la 
which he did la, on conflicting evidence, a question for 
the trier of facta. 

Where the evidence is conflicting or different in¬ 
ferences of fact may be reasonably drawn there¬ 
from, it is a question of fact for the jury or other 
trier of fact whether plaintiff was guilty of con¬ 
tributory negligence in parking or stopping his ve¬ 
hicle where and in the manner in which he did, 66 
as where the vehicle was parked or stopped on the 
traveled part of the highway, 70 or where the vehi- 


63. Cal —Smith v. Schwartz, 96 P. 
2d 816, 36 Cal.App.2d 659—Pox v. 
Raver a, 9 P.2d 690, 122 Cal.App. 
35. 

Fla.— 1 Toll v. WaterB, 189 So. 393, 138 
Fla. 349. 

Iowa.—Hartman v. Rod Hall Transp. 

Co., 233 N.W. 23, 211 Iowa 64. 
Ky.—Fry & Kaln v. Keen, 59 S.W.2d 
3, 248 Ky. 548. 

Me.—Libby v. Heikklnen, 32 A.2d 604, 
140 Me. 23. 

Mich.—Hale v. Rogers, 221 N.W. 282, 
244 Mich. 69—Scott v. Dow, 127 N. 
W. 712, 162 Mich. 636. 

Or.—Davis v. Underdahl, 13 P.2d 362, 
140 Or. 242. 

Wis.—Hoi goo v. Bade, 229 N.W. 541, 
201 Wis. 193. 

64. U.S.—Jackson v. Blue. C.CA.Va., 
152 F.2d 67. 

Ala.—McCaleb ▼. Reed, 144 So. 28, 
225 Ala. 564. 

Ill.—Goad v Grissom, 57 N.E.2d 614, 
324 Ill App. 123. 

Kan.—Fisher v. Central Surety & In¬ 
surance Corporation, 86 I*.2d o83, 
149 Kan. 38. 

N.Y.—Bookhout v. Hays, 298 N.Y.S. 

829, 252 App.Div. 815. 

Pa.—Balzer v. Reith, 54 A. 2d 64, 161 
Pa.Super. 187. 

Tenn —Sutherland v. Keene, App., 
203 S.W.2d 917—Walters v. Staton, 
111 S.W 2d 381, 21 Tenn.App. 401. 
Tex—Gonzales v. Orsak, Civ.App., 
205 S.W.2d 793. 

Wash—Hirst v. Standard Oil Co. of 
California, 261 P. 405, 145 Wash. 
597. 

42 C.J. p 1263 note 48 [e]. 

66. U S —Cram v. Eveloff, C.C.A. 

Minn., 127 F.2d 486. 

Ala.—Brown Hauling Co. v. New- 
some, 2 So.2d 782, 241 Ala 300. 
Gal.—-Wllkerson v. Brown, 190 P.2d 
958, 84 Cal.App.2d 401—Bender v. 
Perry. 99 P.2d 319, 37 CaI.App.2d 
206. 

Md.—Longenecker v. Zanghi, 2 A.2d 
20, 175 Md. 807. 

Mass.—Ferreira v. Zaccolantl, 183 N. 

E. 261, 281 Mass. 91. 

Mich.—Zeitz ▼. Mara. 287 N.W. 418, 
290 Mich. 161. 


Minn.—Duffey v Curtis, 258 N.W. 
744, 193 Minn 358. 

Tex.—Allen v. Denk, Civ.App., 87 S- 
W.2d 303' 

Speed held not negligence as matter 
of law 

Ariz—Alabam Freight Lines v. 
Phoenix Bakery, 166 P.2d 816, 64 
Arlz 101. 

Cal —McSweeney v. East Bay Trans¬ 
it Co., 141 P.2d 787, 60 Cal App 2d 
807. 

Minn —Tully v. Flour Citv Coal & Oil 
Co., 253 N.W. 22, 191 Minn 84. 
N.C.—Crone v. Fisher, 27 S E.2d 642, 
223 N.C. 635. 

66. Neb.—Redwelskt v. Omaha & 
Council Bluffs Street Ry. Co, 290 
N.W. 904, 137 Neb. 681—Both v. 
Rlomquist, 220 N.W. 572, 117 Neb. 
444. 58 A L U 1473. 

N C —McKinnon v Howard Motor 
Lines, 44 S E 2d 73*5, 228 NC. 132 
—Atkins v White Transp. Co., 32 
S.E.2d 209, 224 N.C. 688. 

Particular Instances 

(1) Inability to stop within as¬ 
sured clear distance. 

Iowa.—Ellis v Bruce, 252 N.W. 101, 
217 Iowa 258. 

Mich.—Janks v. Ulen Contracting 
Corporation, 16 N.W.2d 132, 309 
Mich. 712. 

Pa.—Millikon v United Laundries, 
161 A. 873, 105 I*a Super. 28«. 

(2) Motorist's violation of statu¬ 
tory spe«*d limit—Obonberger v. In¬ 
terstate Oil Co, 248 N.W. 97, 211 
Wis. 245. 

67. U.S.—Cain v. Bowlby, C.C.A.N. 
M., 114 F 2d 519, certiorari denied 
61 S.Ct. 319, 311 U.S. 710, 85 L.Ed. 
462. 

68. Wis.—J. W. Cartage Co. v. Lauf- 
enberg, 28 N.W. 2d 926, 251 Wis. 
301. 

69. Ala.—Harrison v. Wright, Ill 
So. 642, 215 Ala. 607. 

Cal.—Borror v. Berry, 125 P.2d 537, 
51 Cal.App.2d 552—Graves v. Kern 
County Transp. Corporation, 296 
P. 902, 112 Cal.App. 261. 

Iowa.—Lukin v. Marvel, 259 N.W. 
782, 219 Iowa 773. 
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Minn—Spates v. Gillespie, 252 N.W. 
835, 191 Minn. 1. 

Mo.—Rockcnstein v. Rogers, 31 S.W. 

2d 792. 326 Mo. 468. 

N.II.—Cedergren v. Hadaway, 18 A. 

2d 380, 91 N.H. 270. 

N.Y —Bonded Freightways v. Cod¬ 
ington, 22 N.Y.S.2d 365, 260 App. 
Div. 832. 

Pa.—Moyer v. Snyder, Com.PL, 14 
Northumb.Leg J 101. 

Wash.—MeAbce v. French, 274 P. 713, 
150 Wash. 646. 

Wis —Lembke v. Farmers Mut. Au¬ 
tomobile Ins. Co.. 11 N.W 2d 169, 
243 Wis. 531, rehearing denied 12 
N W.2d 18, 243 Wis. 531. 

Care required in parking or leaving 
car unattended see supra §9 329- 
338. 

Plaintiff held not negligent am mat- 
ter of law 

Pa—Magasiny v. T. M. Smithian 
Trucking Co., 163 A. 314, 107 Pa. 
Super. 84. 

Car rolling down hill 

(1) In general.—Hickerson v. Das- 
kam, 169 A. 769, 313 Pa. 379. 

(2) Evidence did not establish as 
matter of law that deceased was 
negligent so as to bar recovery for 
her death as a result of being run 
over by defendants’ automobile, 
which she had driven at request of 
one of owners and which rolled back¬ 
ward after being parked on a grade. 
—McCoy v. Courtney, 172 P.2d 596, 
25 Wash.2d 966. 

Parking on left of highway 

Ark.—Bean v. Coffee, 277 S.W. 622, 
169 Ark. 1052. 

TO. Colo.—Conner v. Sullivan, 272 P. 
623, 84 Colo. 572. 

Iowa.—Russell v. Leschensky, 276 N. 

W. 608, 224 Iowa 334. 

Minn.—Corrldan v. Agranoff, 197 N. 

W. 759, 210 Minn. 237. 

Neb.—Anderson v. Robbins Incuba¬ 
tor Co., 8 N.W.2d 446, 143 Neb. 40. 
N.J.—Kellam v. Akers Motor Lines, 
42 A.2d 261, 133 N.J.Law 1. 

S.D.—Griebel v. Ruden, 249 N.W. 810, 

61 S.D. 507, reheard 253 N.W. 447, 

62 S.P. 469. 
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cle was parked or stopped partly on the traveled 
part, 71 in violation of regulations; 72 or where the 
material in the vehicle projected over the high¬ 
way; 72 or where the vehicle was parked on the side 
or shoulder of the road, 74 or was parked without 
proper lights or with the lights obscured, 75 or with¬ 
out fuses, flares, or other appropriate warning sig¬ 
nals, 72 as required by statute. 77 Whether plaintiff 
was guilty of contributory negligence in opening the 
door of a parked car when another car is passing 
is also a question of fact for the trier of facts. 78 

Various incidental questions of fact relating to 


parking have been held to be for the jury to de¬ 
cide where the evidence is conflicting, 72 such as 
whether plaintiff's vehicle was parked on the trav¬ 
eled or paved portion of the highway, 80 and wheth¬ 
er he had lights on the rear of the parked car. 81 
Even though plaintiff parked his car at a place 
where no parking was allowed under the regula¬ 
tions, the question whether such violation is jus¬ 
tified under the circumstances of the case is for the 
jury. 82 

Where, however, the evidence is uncontradicted 
and not reasonably subject to differing inferences, 


W.Va.—Lynch v. Alderton, 20 S E.2d 
657, 124 W.Va. 446. 

Sold not negligence ns matter of law 
pa—Houlihan v. Turkheimer, 23 A 2d 
352, 146 Pa.Super. 496—Purol, Inc., 
v. Great Eastern System, 197 A. 
543. 130 Pa Super. 341. 

Vt.—Nicholson v. Twin State Fruit 
Corporation, 29 A.2d 819, 113 Vt. 
59. 

Vehicles double-parked 

Mass—Thibault v. Nicholas Zeo, 
Inc., 17 N.E.2d C87, 301 Mass 478. 

71. Ark—Ozan Lumber Co. v. Tid¬ 
well, 198 S W 2d 182, 210 Ark 912. 

Cal.—Hilbert v Olney, 61 P 2d 941. 
17 Cal.App 2d 125—Giorgetti v. 
Wollaston. 257 P. 109, 83 Cal App. 
358. 

Ill —Buckela v. Arcole Const Co., 7 
NE.2d 618, 289 Ill App. 626. 

Iowa—Knaus Truck Lines v Com¬ 
mercial Freight Lines, 29 N.W 2d 
204, 238 Iowa 1356 

•Or—Hornshuh v. Alldredge, 41 P.2d 
423, 149 Or. 419. 

Pa —Kelly v. Carpenter, Com PL, 32 
Pel Co 277—Bnttan v. Milanovich, 
Com PL, 24 Wash Co. 156. 

Wash —Grubbs v. Grayson, 5 P.2d 
1033, 165 Wash. 648. 

Held not negligence as matter of law 
Colo —Dillon v. Sterling Rendering 
Works. 106 P.2d 358. 106 Colo. 407. 
Mich—Marth v. Lambert, 287 N.W. 
916. 290 Mich. 557. 

Tex.—Clowe & Cowan v. Morgan. Civ. 
App., 153 S.W.2d 863, error refused. 

72. Ala—Cooper v. Agee, 132 So. 173, 
222 Ala. 334. 

Neb.—Anderson v. Robbins Incubator 
Co. 8 N.W.2d 446. 143 Neb. 40. 

Ter.—Tarry Warehouse & Storage 
Co. v. Duvall, 116 S.W.2d 401, 131 
Tex. 466. 

.Held not negllgenoe an matter of law 

(1) In general. 

U.S.—V&landa v. Baum 4 k Reissman, 
D.C.Pa., 31 F.Supp. 71, reversed on 
other grounds, C.C.A.. 113 F.2d 188. 
ilowa.—Hayungs v. Falk, 27 N.W.2d 
15, 238 Iowa 285. 

-Mo.—Day v. Banks. App., 102 S.W.2d 
946, opinion quashed in part on 
other grounds State ex reL Banks v. 


Hostetter, 125 S.W.2d 835, 344 Mo. 
155. 

C2) Generally, a violation of stat¬ 
ute prohibiting the parking of an 
automobile on the pavement consti¬ 
tutes negligence as a matter of law, 
but a technical violation of the law 
may occur under circumstances 
which justify or excuse it, or raise 
an issue of fact for the Jury as to 
whether the act complained of under 
the attendant circumstances consti¬ 
tuted contributory negligence —Gulf 
States Utilities Co v. Selinan, Tex. 
Civ.App., 137 S W 2d 122, error dis¬ 
missed, judgment correct. 

73. Minn.--Hack v. Johnson, 275 N. 
W. 381, 201 Minn. 9. 

74. Cal.—Ketchum v. Pat tee, 98 P. 
2d 1051. 37 Cal.App 2d 122 

Conn.—Nirenstein v Sachs, 1G7 A. 
822, 117 Conn. 343. 

Fla.—Allen v. Hooper, 171 So. 513, 
12G Fla 458 

Iowa —Good love v. Logan, 261 N.W. 
49G. 219 Iowa 1380 

Minn—Lund v. Springsteel, 246 N.W. 
116, 187 Minn 577. 

Tex—Lackey v. Moffett, Civ.App., 
172 S.W.2d 715. 

75. Conn—Curcio v. Goodwin, 18 A. 
2d 360, 127 Conn. 483. 

Minn.—Latourelle v. Horan, 4 N.W. 
2d 343, 212 Minn. 020—Erickson v. 
Morrow, 287 N.W. 628, 206 Minn. 
58. 

Neb—Anderson v. Robbins Incuba¬ 
tor Co., 8 N.W.2d 446, 143 Neb. 40. 
N.J.—Donohue v. Habich, 187 A. 360, 
14 N.J Misc. 785. 

Pa.—Fiugeret v. Mann, 178 A. 674, 
319 Pa. 262. 

Vt.—Milligan v. Clogston, 138 A. 739, 
100 Vt. 455. 

78. Iowa. — Knaus Truck Lines v. 
Commercial Freight Lines, 29 N. 
W.2d 204, 238 Iowa 1356. 

Held not negligence as matter of law 
More failure to place flares or ap¬ 
propriate warning signals as required 
by statute when trailer or semi¬ 
trailer is disabled on roadway at 
night does not constitute contribu¬ 
tory negligence as matter of law un¬ 
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der all circumstances.—Caperton v. 
Mast, Cal App, 192 P.2d 467. 

77. Iowa — Hayungs v. Falk, 27 N. 
W.2d 15, 238 Iowa 2S5. 

Held not negligence as matter of law 

Iowa—Hayungs v Falk, supra. 

78. U.S —Tyson-Long Co. v. Wolfe, 
<\C A Ill , 81 F 2d 82. 

N J —Greenberg v. O’Brodsky, 177 A. 

131, 13 N J Misc 184. 

NY.—Rnguo v. Staten Island Coach 
Co, 42 N.E 2d 488. 288 NY. 206— 
Dority v Townlcy, 56 N Y S 2d 473 
—Pearlman v. Misner, 36 N.Y.S.2d 
646. 

79. Minn—Latourelle v. Horan, 4 
N.W 2d 343, 212 Minn 520. 

80. Ala—Cooper v Agee, 132 So. 
173, 222 Ala 33-1 

Conn - -N ehoLs v. Williams, 16 A.2d 
605, 127 Conn 3 >7 

Minn Latourelle v iluran, 4 N W. 

2d 343, 212 Minn 520 
Or—Martin v On gun Stages, 277 P. 
291, 129 Or. 435. 

81. Or.—Martin v. Oregon Stages, 
supra. 

82. Cal.—Smith v. Pneiflc Grey¬ 
hound Corporation, 35 P 2d 169, 139 
Cal.App. 696—Brunetto v Spedlac- 
Ci, 12 P.2d 151, 124 Cal.App. 252 

Tex.—Gulf States Utilities Co. v. Sel- 
man, Civ.App, 137 S W.2d 122, er¬ 
ror dismissed. Judgment correct. 

42 C.J. p 1263 note 67. 

Parking on highway with flat tire 
Where motorist parked his auto¬ 
mobile as far off traveled roadway 
as would have been possible without 
driving along on that side of the 
highway with a punctured tire or 
without crossing to other sido of 
highway where there was a wider 
space available off traveled roadway, 
whether the circumstances justified 
motorist’s failure to remove the auto¬ 
mobile from the highway within 
meaning of statute providing that 
no person shall park an automobile 
on a highway when it Is practical 
to park the vehicle off the roadway 
was for Jury.—Kline v. Johanneses, 
24 N.W.2d 595, 249 Wis. 316. 
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it is a question of law for the court to decide wheth¬ 
er plaintiff was guilty of contributory negligence in 
the parking of his vehicle. 88 

(c) Conduct in Other Respects 

Where the evidence le conflicting, It Is a question of 
fact for the trier of facts whether plaintiff was guilty of 
contributory negligence in driving a vehicle with respect 
to control, lookout, signals, turning, backing, stopping, 
or failure to stop, and position upon the highway. 

In accordance with the rules stated supra sub¬ 
division a of this sectior^ where the evidence is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for 
the jury whether plaintiff was guilty of contribu¬ 
tory negligence with respect to the control of his 
car, 84 as where the vehicle plaintiff wa§ driving 
skidded. 85 


Lookout . Where the evidence is conflicting or 
different inferences of fact may be reasonably 
drawn therefrom, it is a question for the jury 
whether plaintiff was guilty of contributory neg¬ 
ligence in failing to keep a lookout, 86 or a proper 
or reasonably careful lookout, 87 or in failing to 
keep a lookout to the rear for approaching vehi¬ 
cles, 88 or in failing to see an object or vehicle in 
the road in time to stop; 89 and it is for the jury to 
determine the degree of care required in maintain¬ 
ing a lookout, and whether a constant lookout was 
required. 90 Where the evidence is uncontradicted 
and not reasonably subject to varying inferences, 
it is for the court to decide as a matter of law that 
plaintiff was, 91 or was not, 92 guilty of contributory 
negligence. 


83. Pa.—Perlman v. Arrow Carrier 
Corp., Com.PI., 38 LuzL.eg.Heg. 297. 

84. Ark.—Kirby v. Swift & Co., 134 
S.W 2d 865. 199 Ark. 442. 

Cal.—Donahue v. Mazzoll, 80 P.2d 
743, 27 Cal.App.2d 102. 

Conn.—Shanley v. Connecticut Co., 6 
A.2d 363, 125 Conn. 472. 

Iowa.—Yance v. Hoskins, 281 N.W. 

489, 225 Iowa 1108. 118 A.L.R. 1186. 
Neb.—Miers v. McMaken, 22 N.W.2d 
422. 147 Neb. 133. 

Tex.—Western Development Corpo¬ 
ration v. Simmons, Oiv App , 124 S. 
W.2d 414, error refused. 

Wls.—Stylow v. Milwaukee Electric 
Hallway & Transport Co, 5 N.W.2d 
760, 241 Wis. 211. 

42 C.J. p 1263 note 46. 

Plaintiff held not negligent as mat¬ 
ter of law 

Iowa.—Simanek v. Behel, 7 N.W.2d 
792, 232 Iowa 1150. 

La.—Dodge v. Bituminous Cas. Corp., 
App., 33 So.2d 95—Cole v. Burgess, 
App., 31 So.2d 450. 

Wyo.—Merback v. Blanchard, 105 P. 
2d 272, 56 Wyo. 162, rehearing de¬ 
nied 109 P.2d 49. 56 Wyo 286. 

At intersection 

Iowa—Schwickerath v. Maas, 297 N. 
W. 248, 230 Iowa 329—Hinnchs v. 
Mengel, 293 N.W. 452, 228 Iowa 
1124. 

R.l.—McWright v. Providence Tele¬ 
phone Co.. 131 A. 841, 47 H.I. 196. 
Va.—Doss v. Rader, 46 S.E.2d 434, 
187 Va. 231. 

Passing vehicle going In opposite di¬ 
rection 

Iowa.—Olson v. Tyner, 257 N.W. 538, 
219 Iowa 251. 

Wis.—Leisch v. Tigerton Lumber Co., 
27 N.W.2d 367, 250 Wis. 463. 
Driving at lsss than statutory speed 
Fact that motorist at time of acci¬ 
dent was driving at considerably less 
than statutory speed did not render 
him free from contributory negli¬ 
gence as matter of law, since statu¬ 


tory permissive speed on highway is 
subordinate to imperative command 
of statute requiring driver to keep 
automobile under control.—Osgood v. 
City of San Diego, 62 F.2d 195, 17 
Cal.App.2d 345. 

85. Ala.—Luquire Ins. Co. v. Mc- 
Calla, 13 So.2d 865, 244 Ala. 479. 
Mich —Stankrauff v. De Voe, 275 N. 

W 723, 281 Mich. 660. 

Minn—Raymond v Kaiser, 283 N.W. 
119, 204 Minn 220—Dohm v. H. N. 
Cardozo ft Bro, 206 N.W. 377, 165 
Minn 193. 

N.H— Mack v. Hoyt, 55 A 2d 891, 94 
N.H 492. 

S.C.—Montgomery v. National Con¬ 
voy & Trucking Co, 195 S E. 247, 
186 S.C. 167. 

Vt— Reid v. Abbiati, 32 A.2d 133, 
113 Vt. 233 

Wis—Burt v. Meunicr, 32 N.W.2d 
241. 252 Wls. 581. 

Held not negligence as matter of law 

Iowa.—Uhlenhopp v. Steege, 7 N W. 

2d 195, 233 Iowa 368. 

Minn.—Shockman v. Union Transfer 
Co, 19 N.W.2d 812, 220 Minn. 334. 
Ohio—Hangen v. Hadfiold, 22 N.E 
2d 419, 61 Ohio App. 93. affirmed 20 
NE.2d 715, 136 Ohio St 281. 
Ta.—Rasener v. Atlantic Refining Co., 
181 A. 456, 119 Pa.Super. 395. 

Vt.—Nicholson v. Twin State Fruit 
Corporation, 29 A.2d 819, 113 Vt. 
59. 

88. Cal.—Nederveld v. Bohlander 
Trucking Co., 126 P.2d 657, 52 Cal. 
App.2d 539—Bauer v. Davis, 111 P. 
2d 715, 43 Cal.App.2d 764. 

42 C J p 1263 note 52. 

Care required in keeping lookout see 
supra 51 284-287. 

Smoke obscuring motorist’s vision 
of highway demands exercise of high 
degree of care but it is not negli¬ 
gence as matter of law to drive 
through the smoke.—French v. 
Christner, 143 P.2d 674, 173 Or. 158. 
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87. Iowa.—Baldwin v. Rusbult, 263 
N.W. 279, 220 Iowa 725. 

N.C.—Williams v. Frcderickson Mo¬ 
tor Express Lines. 151 S.E. 197. 
198 N C 193. 

Wis.—Colby Cheese Box Co. v. Dal- 
lendorfer, 261 NW. 447, 213 Wis. 
331. 

88. Ala.—Birmingham Electric Co. 
v. Baker, 122 So 316, 210 Ala. 324. 

Held not negligence as matter of law 
Ala—Birmingham Electric Co. v. 
Baker, supra. 

89. Ind.—Cushman Motor Delivery 
Co. v. MeCabe, 36 N E.2d 769, 219 
Ind. 156. 

Tex —Lone Star Gas Co. v. Fouche, 
Civ App., 190 S.W.2d 601, refused 
for want of merit. 

Held not negligence as matter of law 

Ark—Rose v. Greb, 112 S W.2d 961, 
196 Ark. 532. 

Kan —Hayden v. Jack Cooper Trans¬ 
port Co., 5 P.2d 837, 134 Kan. 172. 

90. Ind —Northwestern Transit v. 
Wagner, 61 N.E.2d 691, 223 Ind. 
447. 

91. S.D.—Anderson v. Huntwork, 
284 N.W. 775, 66 S.D 411. 

Determination of insufficiency of evi¬ 
dence 

In order to invoke the principle 
that plaintiff’s testimony that he 
looked but did not see defendant’s 
approaching automobile is insuffi¬ 
cient to take the case to the Jury, on 
ground that automobile was in plain 
view, it must appear as an uncon¬ 
trovertible fact that automobilo was 
within plaintiff’s range of vision at 
time he claimed to have looked.— 
Schwartz v. Eitel, C.C.A.Wis., 132 F 
2d 760. 

98. Iowa.—Kadlec v. Al. Johnson 
Const. Co., 252 N.W. 103, 217 Iowa 
299. 

42 C.J. P 1263 note 53. 
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It has been held that, where plaintiff fails to 
look for approaching vehicles, the question of con¬ 
tributory negligence is usually for the court, 93 but, 
where plaintiff looks, but does not see a vehicle, or, 
seeing one, erroneously misjudges its speed or dis¬ 
tance, or for some other reason does not recognize 
the danger, the question of his contributory neg¬ 
ligence is generally one for the jury, or the court, 
where sitting without a jury. 94 

Signals . Where the evidence is conflicting or 
subject to differing inferences, it is a question of 
fact for the trier of the facts whether plaintiff was 
guilty of contributory negligence in failing to give 
traffic signals or warnings as required by regula¬ 
tions; 95 and, on conflicting evidence, it is a ques¬ 
tion for the jury whether plaintiff gave warning on 
approaching defendant's car. 96 

Turning. Where the evidence is conflicting or 
different inferences of fact may be reasonably 
drawn therefrom, it is a question of fact whether 
plaintiff was guilty of contributory negligence in 
turning his car 97 at a point other than an intersec¬ 
tion. 98 

Backing . In accordance with the rules stated su¬ 


pra subdivision a of this section, where the evidence 
is conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question of 
fact for the jury or court sitting without a jury 
whether plaintiff was guilty of contributory neg¬ 
ligence in backing his car." 

Stopping or failure to stop . Where the evidence 
is conflicting or different inferences of fact may 
be reasonably drawn therefrom, it is a question for 
the jury whether plaintiff was guilty of contribu¬ 
tory negligence in failing to stop his car in time to 
avoid the collision, 1 or to stop it, as where he 
failed to stop or to stop in time where his vision 
was obscured by the blinding lights of approaching 
vehicles. 2 Where it is impossible to say that plain¬ 
tiff’s negligence in stopping his automobile without 
signal, in violation of statute, was not the contrib¬ 
uting cause of the collision, a verdict may proper¬ 
ly be directed for defendant, notwithstanding his 
negligent speed. 3 

Position on highway. It is ordinarily a ques¬ 
tion of fact whether plaintiff was guilty of con¬ 
tributory negligence in driving on the wrong side 
of the highway, 4 or the wrong lane on the high¬ 
way. 6 


93. Cal —Armstrong v Studer. 37 P 
3d 475, 2 Cal App 2d 166 

94. Cal.—Armstrong v. Studer. bu- 
pra. 

95. Conn.—Bracken v. Curliss, 145 
A 23, 109 Conn 073. 

Caro required as to signals or warn¬ 
ings of approach see supra § 288 

Held not negligence as matter of law 

N Y —Mayo v. Sherwood, 13 N Y S 2d 
899. 

90. Vt—Lee v. Donnelly, 113 A. 542, 
96 Vt. 121. 

97. Ariz—Mclver v. Allen, 262 F. 5, 
33 Arlz. 28. 

-Cal —Washam v. Peerless Automatic 
Staple Mach. Co, 113 P.2d 724. 45 
Cal. App. 2d 174. 

N.H.—Boston v B & M. Super Serv¬ 
ice, 20 A.2d 633, 245 N.H 392. 

42 C.J. p 1263 note 57. 

■Care as to turning see supra $ 303. 

Tor court sitting without Jury 

Conn.—Caines v. 167 A. 733, 

117 Conn. 671. 

Turn held not negligenoe as matter 
of law 

Me.—Tibbetts v. Harbach, 198 A. 610, 
135 Me. 897. 

Wash.—Fosdick v. Middendorf, 115 
P.2d 679, 9 Wash.2d 616. 

Position on highway during torn 

Pa.—Hayes v. Shomaker, 152 A. 827, 
802 Pa. 72. 

Wash.—Fosdick v. Middendorf, 115 P. 
2d 679, 9 Wash.2d 616. 


£8. Ariz -Mclver v Allen, 262 P 5. 
33 Ariz 28 

Wash — Onkols v. Stogsdill, 275 P. 
692, 151 Wash. 194. 

99. N J —Smith v. Montclair Brown 
& White Cab Co., 139 A 904, 6 N 
J Misc 57 

Pa— Schade v Detar, 157 A. 21, 102 
Pa Super. 418. 

Wash—Devlin v. Spokane United 
llys, 48 T 2d 252, 183 Wash 342, 
opinion adhered to 53 P.2d 1198, 183 
Wash 342 

42 CJ p 1263 note 61. 

Care as to bucking see supra S 302. 

From diagonal parking position 

Ark—J Foster & Co v. Wooldridge, 
134 S W 2d 526, 199 Ark. 551. 

Backing out of garage without look¬ 
ing 

Term—Frye v. Elkins, 122 S.W.2d 
827, 22 Tenn.App 317. 

1. Ohio—Spreng v. Flaherty, 177 N. 
E 528, 40 Ohio App. 21. 

Okl—Whitworth v. Riley, 269 P. 350, 
132 Okl. 72, 59 A.L R. 584. 

Tex.—Bigelow v. Rupp, Civ.App.. 192 
S W 2d 791, refused no reversible 
error. 

Va.—Body, Fender & Brake Corpora¬ 
tion v. Matter, 200 S.E. 689, 172 Va. 
26. 

Wash.—Gaches v. Daw, 10 P.2d 1111, 
168 Wash. 162. 

I Wyo.—Merback v. Blanchard, 105 P. | 

535 


2d 272. 56 Wvo 152, rehearing de¬ 
nied 109 T' 2d 49. G6 Wyo. 286. 

4 2 (M. p 1263 note* 63. 

Care as to stopping see supra § 301. 
Entering street from driveway 
Minn—Schnore v. Baldwin, 14 N.W. 
2d 447, 217 Minn. 394 

2. Ala —McBride v. Baggett Transp. 
Co, 35 So 2d 101, 250 Ala. 488 

Kan — Brennan v Pennsylvania Cas. 

Co, 176 1* 2d 522, 162 Kan 286. 
*Mo—Weaver v. Stephens, App, 78 
S.W 2d 903—Snyder v Murray, 17 
S.W 2d 639. 223 Mo App 671, fol¬ 
lowed in 17 S VV 2d 646. 

Or—Alt v. Krebs, 88 l\2d 804, 161 
Or. 256. 

Pa—Portillo v. Aaron, 43 A.2d 370, 

157 l’a Super 513 

Held not negligence as matter of law 

Wash —O'Neil v Gruhn, 85 l\2d 1061. 
197 Wash 557. 

3. low a - Clark v. Weathers, 159 N. 
\V. 585, 178 Iowa 97. 

4. 111.—Sniegowski v. Reece, 61 N.E 
2d 272, 326 Ill.App 255 

N II —Greenie v. Nashua Buick Co., 

158 A 817, 85 N.H 316. 

N.C.—Phillips v. Nessmith, 37 S.E.2d 
178, 226 N.C. 173. 

Held not negligenoe as matter of law 

Wash.—Geer v. Gellerman, 4 P.2d 
641, 165 Wash. 10. 

5. N J —Olaypoole v. Motor Finance 
Corporation, 15 A.2d 794, 125 N.J. 
Law 440. 
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(3) Particular Situations 

(a) Vehicles traveling in same direc¬ 

tion 

(b) Vehicles traveling in opposite di¬ 

rections 

(c) Vehicles on intersecting paths 

(d) Passing parked vehicles 

(e) Acts in emergencies 

(a) Vehicles Traveling in Same Direction 
aa. Plaintiff following or passing other 
vehicle 

bb. Plaintiff being followed or passed 

aa. Plaintiff Following or Passing Other Ve¬ 
hicle 

It Is a question of fact for the trier of facts, on con¬ 
flicting evidence, whether the plaintiff was guilty of con¬ 
tributory negligence in following or passing or attempting 
to pass a vehicle traveling in the same direction. 


Where the evidence is conflicting, or different in¬ 
ferences of fact may reasonably be drawn there¬ 
from, it is a question of fact for the trier of the 
facts whether plaintiff, operating a vehicle, was 
guilty of contributory negligence in following a 
vehicle traveling in the same direction.® Accord¬ 
ingly it has been held to be a question of fact wheth¬ 
er plaintiff was chargeable with contributory neg¬ 
ligence in colliding with the car ahead where the 
car ahead suddenly swerved across plaintiff’s path, 7 
made a left turn 8 without signal, 9 or made a right 
turn, 10 or where the .preceding vehicle slowed 
down 11 or suddenly stopped. 12 So also it is gen¬ 
erally a question of fact whether plaintiff was guil¬ 
ty of contributory negligence where he followed 
the preceding vehicle too closely when it stopped, 13 
where his view of the preceding vehicle was ob- 


Held not negligence as matter of law 

Cal.—Green v. Pedigo, 170 P.2d 999, 
76 Cul.App.2d 300. 

8. U S.—Cook Paint & Varnish Co. v. 
Hickhng. C.CA.Neb., 76 F 2d 71S— 
Morris v. Sells-Floto Circus, C C.A. 
N.C.. 65 F 2d 782. 

Ark—Saliba v. Allison, 96 S.W.2d 
443. 192 Ark. 1021 

Cal—Elford v. Hiltabrand, 146 P.2d 
610, 63 Cal.App 2d 65—Scaletta v. 
Silva, 126 P.2d 898, 62 Cal.App.2d 
730. 

Ill.—Jenisok v. Riggs, B0 N E 2d 121, 
320 Ill.App 158—Bryant v. Taylor, 
40 N E 2d 645. 313 Ill App 650— 
Starr v. Rossm. 23 N.E 2d 740, 302 
Ill.App. 326—Wedig v. Kroger Gro¬ 
cery & Raking Co , 282 111 App 370. 
Kan.—Barzen v. Kepler, 266 P- 69, 
125 Kan. 648. 

Mich.—McGrath v. Hargraves, 17 N. 

W.2d 733, 310 Mich. 510. 

Mo.—Scott v. Kansas City Public 
Service Co., App. 115 S.W 2d 518. 
N.J.—Clayton v. Valluster, 194 A. 

167, 118 NJ.Law 568. 

N.C—Murphy v. Asheville-Knoxville 
Coach Co , 156 S E 550, 200 N C. 92. 
Pa.—Cupples v. Vearick, 99 Ta.Super. 
269. 

Wash—Buss v. Wachsmith, 70 F.2d 
417, 190 Wash. 673, adhered to 74 
P.2d 999. 193 Wash. 600. 

Conduct held not negligence as mat. 
ter of law 

Ga.—Bach v. Brugg Bros. & Black- 
well, 186 S.E. 711. 63 Ga.App. 574. 
Mass.—Baker v. Hemingway Bros. 
Interstate Trucking Co., 12 N E.2d 
95. 299 Mass. 76. 

Wash.—Watkins v. Interstate Coach 
Co.. 259 P. 393, 145 Wash. 221. 
Failure to see other vehicle 
Wash.—Cunningham v. Dills, 146 P. 

2d 273, 19 Wash.2d 845. 

Heavy fog 

Colo.—Blain v. Yockey, 184 P.2d 1015, 
117 Colo. 29. 


Failure to anticipate obstruction of 
highway 

Or.—French v. Christncr, 143 P.2d 
674, 173 Or. 158 

7. U S.—Cardell v. Tennessee Elec¬ 
tric Power Co, C C A Ga., 79 F.2d 
934. 

Neb.—Howerter v. Olson, 19 N.W 2d 
346. 115 Neb. 507. 

NC.—Killougli v. Williams. 29 S.E 
2d 697, 224 N C. 254—Stevens v. 
Rostan, 145 S E. 555, 196 NC. 314. 

Held not negligence as matter of law 

Cal—De Arman v Connelly, 25 P.2d 
24, 134 Cal App. 173. 

8. Iowa.—McManus v. Emmetsburg 
Farmers’ Co-op Creamery Co., 259 
N W. 921, 219 Iowa 860. 

N.II.—Cutler v. Young. 6 A 2d 162, 90 
Nil 203. 

Tex —Charbonneau v. Hupuylo, Civ. 
App., 100 S.W.2d 745. 

9. Minn.—Martini v. Johnson. 284 N. 
W. 433, 204 Minn. 556. 

10. NJ.—Maloney v. Carey, 9 A.2d 
791. 123 N J Raw 501 

Wash—Johnson v. Watson, 120 P.2d 
515, 11 Wash 2d 690—Trudeau v. 
Snohomish Auto Freight Co., 96 P. 
2d 599, 1 Wash 2d 574—Weinman v. 
Puget Sound Power & Light Co., 
26 P.2d 395, 175 Wash. 73. 

11 . Or—Kiddle v. Schnltzer, 114 P. 
2d 109, 167 Or. 316, opinion adhered 
to 117 P.2d 983, 167 Or. 310. 

18. Cal —Hawklnson v. Seholz, 67 P. 

2d 945, 13 Cal.App 2d C87. 

Colo.— Denver Tramway Corporation 
v. Burke, 28 P.2d 253, 94 Colo. 25. 
Conn.—Shanley v. Connecticut Co., 6 
A.2d 363, 125 Conn. 472. 

Iowa.—Harrington v. Fortman, t N. 

W.2d 713, 233 Iowa 92. 

Minn—Pete’ son v. Doll, 238 N.W. 

I 324, 184 Minn. 213. 

1 N.Y—Miller v. Perroni, 291 N.Y.S. 
| 977, 249 AppDlv. 763. 
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Tex —Le Master v. Fort Worth. 
Transit Co., 160 S.W.2d 224, 138 
Tox. 612. 

Held not negligence as matter of law- 

Mo.—Scott v. Kansas City Public 
Service Co. App., 115 S W 2d 618. 
N Y —Harnik v. Astoria Mahogany 
Co, 215 N.Y S 219, 127 Misc 41. 
Change of traffic light to "caution" 

Cal—Kibler v. Stone, 67 P 2d 106, 
20 Cal App.2d 377. 

13. U.S.—Cram v. Eveloff, C.C.A. 

Minn., 127 F.2d 486. 

Iowa—Anderson v. Strack, 17 N.W. 
2d 719. 236 Iowa 1. 

N.C.—Smith v. Carolina Coach Co., 
199 S.E 90, 214 NC 314. 

Wash —Nelson v. Brownfield, 153 P. 

2d 877, 21 Wash.2d 898. 

Negligence aa matter of law 

(1) It is not negligence as matter 
of law for automobile driver to fol¬ 
low another automobile within thir¬ 
ty-five to forty-eight feet —Starr v. 
Rossin, 23 N.E.2d 740, 302 Ill App. 
325. 

(2) Maintenance by motorist of 
space of only two or three car 
lengths between motorist’s automo¬ 
bile and truck ahead, with which 
truck motorist collided when truck 
suddenly stopped and both of which 
had slowed down from speed of 
twenty-five miles per hour, was held 
not contributory negligence as mat¬ 
ter of law, in absence of evidence as 
to distance in which motorist could 
have stopped.—Cook Paint & Varnish 
Co. v. Hlckllng, C.C.A.Neb., 76 F.2d- 
718. 

Hffeot of statute forbidding close foL. 
lowing 

Statute providing that motorist 
shall not follow another vehicle more 
closely than is reasonable and pru¬ 
dent could not convert determination 
whether conduct of motorist, who ram 
into rear of truck, was reasonable- 
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scured, 14 where he continued to follow the preced¬ 
ing vehicle after observing that it was negligently 
operated, 16 or that he failed to have or use proper 
lights. 16 

Similarly, where the evidence is conflicting, it is 
a question of fact for the trier of facts whether 
plaintiff was guilty of contributory negligence in an 
accident occurring when he passed or attempted to 
pass a car in front of him, 17 as in attempting to 
pass a vehicle which is being driven left of the cen¬ 
ter of the highway, 18 or which makes a left turn, 16 


or swerves to the left, 26 or is bearing to the left ; 21 
or in attempting to pass defendant’s vehicle at an 
intersection 22 in violation of traffic regulations; 23 
or passing without sounding his horn, 24 or without 
sounding the horn at the proper time ; 2B or in pass¬ 
ing or attempting to pass on the right of the pre¬ 
ceding vehicle; 26 or attempting to pass without 
sufficient clearance; 27 or attempting to pass after 
discovering difficulty and making a prior unsuc¬ 
cessful attempt to pass. 28 


and prudent into question of law ra¬ 
ther than one of fact —Martini v. 
Johnson. 284 N.W. 433. 204 Minn 556. 

14. U S.—Central Surety & Insur¬ 
ance Corporation v. Murphy, C C.A. 
Kan.. 103 F 2d 117—Morris v. Sells- 
Floto Circus, C.CAN.C., 65 F.2d 
782 

Iowa.— Kisling v. Thierman, 243 N. 

W. 552. 214 Iowa 911. 

N.Y.—Johnson v City of Amster¬ 
dam, 282 N.Y.S. 417, 245 App.Div. 
894. 

Pa.—Kinsey v. Dixon, 174 A. 585. 114 
Pa.Super. 244. 

Tenn—Main St. Transfer & Storage 
Co. v Smith, 63 S W 2d CG5, 16G 
Tenn. 4R2. 

Held aot negligence as matter of law 

Mass — McGaffec v P li Mutrie Mo¬ 
tor Transp, 42 N.E.2d 811, 311 
Mass. 730. 

15. Fla.—Oaynon v. Statum, 10 So. 
2d 432, 151 Fla 793 

149. Iowa—Kimmol v. Mitchell, 249 
NW 151, 216 Iowa 3GG 
Held not negligence as matter of law 

Mass —Linker v. Hemingway Pros 
Interstate Tiucking Co, 12 N E.2d 
95, 299 Mass. 76. 

17. Minn.—Brown v. Raymond Bros. 
Motor Transp, 243 N \V 112, 186 
Minn. 321—Ball v. Gessncr, 240 N. 
w. 100, 185 Minn. 105. 

Care required in passing vehicles 
traveling in same direction see su¬ 
pra 8§ 321-328. 

Hold not negligence as matter of law 

(1) In general—Marx v. Levcr- 
kuhn. Tex.Civ App., 73 S.W.2d 949, 
error dismissed. 

(2) Driver who. In attempting to 
pass truck, collided with piping 
projecting therefrom above rays of 
his headlights was not guilty of con¬ 
tributory negligence as matter of 
law.—Dcardorf v. Shell Petroleum 
Co.. 12 P.2d 1103, 136 Kan. 95. 

(3) Evidence in action for death 
of automobile driver in collision with 
another automobile was insufficient 
to warrant conclusion as matter of 
law that decedent was justified in 
continuing in middle lane of high¬ 
way after starting to pass truck 
ahead of him; and statutory pre¬ 


sumption that man takes ordinary 
care of his own concerns created, at 
most, conflict in evidence on ques¬ 
tion whether automobile driver, 
killed in collision with another auto¬ 
mobile In middle lane of highway, 
saw latter automobile in left lane 
when he first started to pass truek 
ahead of him, and court, sitting with¬ 
out Jury, was not bound to resolve 
conflict in favor of such presumption 
—Isham v. Trimble, 43 P.2d 581, 5 
Cal.App.2d G4 8. 

18. Ky—Dixie Ice Cream Co. v. 
Ravenna Grocery Co., 206 S.W 2d 
824, 306 Ky. 182. 

Held not negligence as matter of law 

IT S —Warheh v. Miller, D C.ra., 73 
F.Supp. 593. 

19. U S.—Warlich v. Miller, supra 
Ark —Coca Cola Bottling Co of Bly- 

theville v. Doud, 76 S.W 2d 87, 189 
Ark. 986. 

Colo—Forsythe v. McCarthy, 67 P. 
2d 1. 98 Colo. 399. 

Conn —Tappin v. Rider Dairy Co., 
178 A. 428, 119 Conn 591. 

Mich—Michgon Fire & Marine Ins 
Co v. Pretty Lake Vacation Camp, 
25 N.W.2d 166, 316 Mich 197— 
Jacoby v. Schafsnitz, '259 N.W. 
322. 270 Mich. 515. 

Mo—Nann v. Payne, 159 S.W.2d 602, 
349 Mo. 89—Shannon v. Unsell, 
App , 50 S.W.2d 1059 
S.C.—Dobson v Henrietta Mills, 197 
8.E 313, 187 S.C. 2S1 
Vt—Sulham v. Bernasconi, 170 A- 
913, 106 Vt. 192. 

Wls.—Scipior v. Shea, 31 N.W.2d 199, 
252 Wls. 185. 

Held not negligence as matter of 
law 

Mass.—Beach v. Minkley, 19 N.E 2d 

20. 302 Mass. 228. 

Xieft-haad U-turn 

III.—Gorman v. Piszynski, 21 N.E.2d 
909, 301 Ill. App. 597. 

80. U.S.—Gary v. Consolidated For¬ 
warding Co., C.C.A.Wis., 115 F.2d 
632. 

Ill.—Grimm v. Dunn, 21 N.E.2d 331, 
300 Ill. App. 609. 

Mass.—Wood v. Sabins, 194 N.E. 94,1 
289 Mass. 299. | 
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81. U.fl—Warlich r. Miller, C.C.A. 
Pa.. 141 F.2d 168. 

88. Ala —Alabama Power Co. v 
Buck. 35 So 2d 355. 

Ill.—Pfllc v Owens, 73 N.E.2d 445, 
331 Ill App 390 

Mass.—Clav v. Pope & Cottle Co., 172 
NE. 880, 273 Mass. 40. 

83. U S-—Tarbet v. Thorp, D C.Pa , 
34 F.Supp 238, affirmed, C.C A., 117 
F 2d 495 

Pa—O'Farrell v. Mawson, 182 A. 638, 
320 Pa. 316. 

84. Ala—Ruffin Coal & Transfer 
Co. v. Rich, 108 So. 696, 214 Ala. 
633. 

Mo.—Jones v. Southwest Pump & 
Machinery Co., -60 S.W.2d 751, 227 
Mo App 990 

Okl — Indian Territory Illuminating 
Oil Co v. Johnson, 58 P 2d 888, 
177 Okl. 288 

Vt.—Cobh v. Olsen, 56 A 2d 471. 

85. Cal—Moore v. Miller, 125 P.2d 
576, 51 Cal App 2d 674—Ingram v. 
City of Delano, 88 P 2d 232, 31 
Cal.App.2d 451. 

Held not negligence as matter of 
law 

U.S—Wesley v. English, C.C A Fla . 
71 F 2d 392. 

86. Ill—Lehman v. Hannah, 30 N.E. 
2d 84. 307 Ill App. 244 

Md—Mitchell v. Dowdy, 42 A 2d 
717, 184 Md 634. 

Okl—Padgett v. McKissiek, 280 P. 
409, 138 Okl. 63 

Pa.—Li chert v. Freihofer Baking Co, 
97 l»a Super. 467. 

Wash —Cater’s Motor Freight Sys¬ 
tem v. Ranniger, 58 P.2d 1030, 186 
Wash. 525. 

Preceding vehicle signaling left turn 

Tenn —Chattanooga Ice Delivery Co 
v. George F. Burnett Co, 147 S. 
W.2d 750, 24 Tenn.App. 535. 

On sharp right-hand carve 
Fla—Bugna v. Taylor, 154 So. 831, 
114 Fla. 723. 

87. Mass.—Seymour v. Dunville, 164 
N.E. 79, 265 Mass. 78. 

88. Ky.—Dixl e-Ohio Exp. Co. v. 
Webb, 184 S.W.2d 361, 299 Ky. 201. 
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Various incidental questions involved in deter¬ 
mining plaintiff’s contributory negligence in follow¬ 
ing or passing other vehicles have been held, on 
conflicting evidence, to be questions of fact, 29 in¬ 
cluding questions such as whether plaintiff was 
attempting to overtake defendant, 30 whether he was 
able to go around the vehicle in front of him, 31 
whether plaintiff saw or should have seen the pre¬ 
ceding vehicle in time to avoid the collision, 32 
whether the circumstances were such as to require 
plaintiff to exercise great care, rather than ordi¬ 
nary care, 33 and the distance between plaintiff’s 
vehicle and the vehicle in front of him. 34 

Where the evidence is uncontradicted and not 
reasonably subject to differing inferences of fact, 
whether plaintiff, who ran into the vehicle ahead 
of him, was guilty of contributory negligence is a 
question to be decided by the court as a matter of 
law. 35 

bb. Plaintiff Being Followed or Passed 

It is a question for the trier of facts, on conflicting 


evidence, whether the plaintiff was guilty of opntrlbutory 
negligence in an accident when his vehicle wae struck 
from the rear or while It was being overtaken by a ve¬ 
hicle going in the same direction. 

Where the evidence is conflicting, or different in¬ 
ferences of fact may reasonably be drawn there¬ 
from, it is a question of fact whether plaintiff was 
guilty of contributory negligence when the vehicle 
he was driving was struck from the rear, 35 as 
where he was struck while making a right turn 37 
without giving a signal 38 or while making a left 
turn 39 without giving a signal, 40 or while making a 
U-turn, 41 or where plaintiff slowed down 42 or 
stopped suddenly 43 without giving a warning sig¬ 
nal. 44 

Similarly, where the evidence is conflicting o\ 
different inferences of fact may reasonably be 
drawn therefrom, it is a question of fact whether 
plaintiff was guilty of contributory negligence in 
the accident resulting from defendant’s passing 
him going in the same direction; 45 and the rule has 
been applied in determining whether plaintiff was 


89. Cal.—Munoz v. Kennedy, 293 P. 
173, 109 Cal.App. 463. 

30. Fla—Gosma v. Adams, 135 So. 
806, 102 Fla. 305, 78 AIR 1193 

31. Ill.—Mortvedt v. Western Aus¬ 
tin Co., <50 N.E.2d 764, 320 Ill.App. 
337. 

32. Tex.—Coleman v. West, Civ. 
App, 116 S W2d 870. 

33. Conn.—Ezzo v Geremiah, 142 A. 
461, 107 Conn. 670. 

34. Ill.—Mortvedt v. Western Aus¬ 
tin Co., 50 N.E.2d 764, 320 Ill App. 
337. 

35. U.S.—Morris v. Sells-Floto Cir¬ 
cus, C.C.A.N.C, 65 F 2d 782. 

Fla.—Gosma v. Adams, 135 So. 806, 
102 Fla. 305, 78 A.L.R. 1193. 

Ill —Wedig v Kroger Grocery & 
Baking Co, 282 111 App. 370. 
Plaintiff held guilty of contributory 
aegl'.gence 

Ark.—-Ward v. Haralson, 120 S.W.2d 
322, 196 Ark 785. 

Mass.—Fosohia v. First Nat. Stores, 
194 N.E 834. 290 Mass. 90. 

Pa—Leedom v. Philadelphia Trans¬ 
portation Co, Com.PI., 58 Montg. 
Co. 392. 

36. Cal.—Lawton v. Boles, 30 P.2d 
81, 137 Cal.App. 3 33—Putnam v. 
Pickwick Stages, Northern Divi¬ 
sion, 276 P. 1055, 98 Cal.App. 268 

N.Y.—Massar v. Bell, 16 N.Y.8.2d 
727, 258 App.Div. 924, reargument 
denied 17 N.Y.S.2d 1000, 258 App. 
Div. 966. 

Pa.—Kelly v. Crawford, 8 A. 2d 449, 
137 Fa.Super. 197—Loser v. Man- 
nino, Com.Pl., 64 Dauph.Co. 268. 
Va.—Isenhour v. McGranighan, 17 S. 
E/2d 883, 178 Ya. 865. 


Wash —Field v. North Coast Transp 
Co, 2 P 2d 672, 164 Wash 123, 76 
A.LR. 1114. 

Oouduct held not negligent as matter 
of law 

Ill—McCaughan v Boswell, 40 NE 
2d 557, 313 Ill App 651. 

Pa.—Neff v. Firth, 47 A.2d 193 

37. Iowa.—Harmon v. Oilligan, 266 
N.W. 288, 221 Iowa -605. 

Pa.—Grcger v. Hollis, Com.Pl., 61 
Montg.Co. 77. 

38. Minn.—Hansen v. Larson, 245 N. 
W. 835, 187 Minn 389 

39. Ark—Oohon v Ramey, 147 S.W. 
2d 338, 201 Ark 713 —Kittrell v. 
Wilkerson, 9 S.W 2d 788, 177 Ark. 
1174 

Cal—Ritchey v Watson, 268 P. 345. 
204 Cal 387—Ford v Wilson, 290 
T. 120, 107 Cal App 131. 

Iowa.—Goldapp v. Core, 19 N.W 2d 
673. 

Mass—Sheriff v Glllow, 67 NE.2d 
754, 320 Mass. 46. 

Minn —Erickson v. Northland 
Transp. Co., 232 N.W. 715, 181 
Minn. 406. 

N.J—Cristofaro v. Brenfleck, 184 A. 
619, 116 N.J.Law 357—Baxter v. 
Public Service Transp. Co., 143 A. 
748, 6 N.J.Misc. 1099. 

40. N.C. — Stovall v. Ragland, 190 S. 
E 899, 211 N.C 738. 

Held not negligence as matter of law 
N.C.—Stovall v. Ragland, supra. 

41. Minn. — Douglas v. Jacobson, 228 
N.W. 347, 179 Minn. 86. 

40. 111.—Warneke v. Torstenson, 26 
N.E.2d 675, 304 Ill.App. 579. 
i Iowa.—Luther v. Jones, 261 NW. 817, 
I 220 Iowa 95. 


Neb.—McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 143 
Nek 439 

T’a—iRabatelli v. Scull, Com PI., 29 
Del.Co 456 

Evidence held snffleient to go to Jury 

Kan —Leehleitner v. Cummings, 163 
P.2d 4 23, 160 Kan 453. 

43. Mich—Rossien v. Berry, 9 NW 
2d 895, 305 Mich 693. 

Held not negligence as matter of 
law 

N.Y.—Corrigan v. Reiber, 267 NTS 
569, 235 App.Div. 567. 

Evidence held sufficient to go to jury 
Cal.—Petersen v. Devine, 156 P.2d 
936, 68 CaJ App.2d 387. 

Iowa.—Schroeder v. Kindschuh, 294 
N.W. 784, 229 Iowa 590. 

Stop for traflio light 
Minn.—Fredhom v. Smith, 2'59 N W. 
80, 193 Minn. 569. 

•44. Mich.—Heck v. Henne, 213 N W. 
112, 238 Mich. 198. 

Minn.—Landeen v. De Jung, 17 N.W. 

2d 648, 219 Minn. 287. 

Wis.—Schneider v. Nedry, 228 N.W. 
509, 201 Wis. 111. 

45. Cal —Shannon v. Thomas, 134 
P.2d 522, 57 Cal App 2d 187. 

Iowa.—Glover v. Vernon, 285 N W. 

652, 226 Iowa 1089. 

N.C—Joyner v. Dail, 188 S.E. 209, 
210 N.C. 663. 

Ohio.—Union Gas & Electric Co. v. 
Hill, 194 N.E. 884, 49 Ohio App. 
20 . 

Pa.—Yourkavitch v. Dallessandro, 
Com.Pl., 34 Berks Co.L.J. 285. 
Wash.—Grubbs v. Grayson, 6 P.2d 
1033, 165 Wash. 548. 

> 42 C.J. P 1264 note 69. 
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guilty of contributory negligence in failing to keep 
to the right 46 or to move to the right in response to 
the signal of the overtaking vehicle, 47 or in mak¬ 
ing a left turn 48 after giving a signal 49 or without 
giving a signal, 69 or in making a left turn without 
keeping a proper lookout, 51 or in failing to keep 
a proper position on the highway while making a 
left turn. 62 

Various incidental questions involved in deter¬ 
mining plaintiff's contributory negligence while be¬ 
ing followed or passed have been held, on conflict¬ 
ing evidence, to be questions of fact, 53 including 
whether plaintiff had made a sudden stop, 64 wheth¬ 
er plaintiff had given a proper signal of intention 
to turn 55 or to stop, 56 and whether he properly 
made a left turn. 67 

Questions of law should be decided by the court 
and not submitted to the jury; 58 and, where the 


evidence is uncontradictcd and reasonable minds 
may not differ as to the inferences of fact to be 
drawn therefrom, the question whether plaintiff, 
who was being followed or passed, was chargeable 
with contributory negligence is one of law for the 
court. 59 

(b) Vehicles Traveling in Opposite Direc¬ 
tions 

It Is for the trier of facts, on conflicting evidence, to 
determine whether the plaintiff was guilty of contributory 
negligence In an accident occurring upon his meeting the 
defendant’s vehicle approaching from the opposite direc¬ 
tion. 

Where the evidence is conflicting or different in¬ 
ferences of fact may reasonably be drawn there¬ 
from, it is a question of fact whether plaintiff was 
guilty of contributory negligence in an accident oo 
curring on his meeting defendant’s vehicle ap¬ 
proaching from the opposite direction. 60 


Conduct held not negligence as mat¬ 
ter of law 

Md—Christy v. Hammond, 3 55 A. 
322. 361 Md. 139. 

48. Mich—Rocony Vacuum Oil Co. 
v Marvin. 21 N W 2d 843, 313 

Mich 528. 

47. Iowa—Glover v Vernon, 285 N 
W 652. 226 Iowa 1089 

Held not negligence as matter of 
law 

Iowa—Cnldupp v Core, 19 N W 2d 
673, 236 Iowa 548 

48. Or—Turner v. McMillan, 14 P. 
2d 294, 3 40 Or. 407. 

49. U S - -Hopkins v. Pearce, CCA. 
Va, 115 F 2d 781 

50. Mich —Alley v Klotz, 31 N W 2d 
816, 320 Mich. 521 

R I —Morin v. Nash Co. of Provi¬ 
dence, 186 A. 599 

51. Cal.—Dieckrnnnn v Rignorini, 
118 P.2d 319, 47 Cal App 2d 481. 

Mich.—Alley v. Klotz, 31 N W 2d 816, 
320 Mich 523. 

Wash.—Burns v. Standring, 268 P. 
866, 148 Wash 291. 

Held not negUgence as matter of 
law 

Kan. — Shattuck v. Pickwick Stages 
Corporation, 11 F.2d 996, 135 Kan. 
602. 

59. Cal. — Gomez v. Kindlier*, 54 P. 
2d 1153, 11 Cal.App 2d 730. 

Held not negligence as mattsr of 
law 

Cal.—Gomez v. Lindberg, 54 P.2d 
1153, 11 Cal.App.2d 730. 

58. Cal.—Butcher v. Thornhill, 68 
P.2d 179, 14 Cal App.2d 149. 
Mich.—Losey v. Wetters, 270 N.W. 
736, 278 Mich. 422. 

54. Mich.—Resnlk v. Trumbull- 
Chevrolet Sales Co., 16 N.W:2d 723, 
310 Mich. 214. 


55. Cal —Dieckmann v. Signorini, 
118 I* 2d 319, 17 Cal App 2d 481— 
Gomez v Lindberg, 54 T 2d 1153, 
11 Cal App 2d 780 

Iowa.—Harmon v Gilligan, 266 N 
W 288, 221 Iowa 605 
Mii’h—Bugbee v. Fowle, 269 N.W. 
570, 277 Mich 485 

58. Conn —Fierberg v. Moulton, 29 
A 2d 774, 129 Conn 536 
Mich —Resmk v. Trumbull-Chevro- 
let Sales Co, 16 N W 2d 723, 310 
Mich 214 

Wash—Neeley v. Bock. 50 P.2d 624, 
184 Wash 135 

Sufficiency of automatic taillight 

Iowa—Schroedcr v. Kindschuh, 291 
N.W. 784, 229 Iowa 590. 

57. Cal —Gomez v. Lindberg, 64 P. 
2d 1153, 11 Cal App.2d 730. 

Wis—Maas v. W. R Arthur & Co, 
2 N.W.2d 238, 239 Wis 581. 

58. Tux.—Hickman v. Sullivan, Civ. 
App, 128 S W.2d 457, error dis¬ 
missed, judgment correct. 

Failure to yield right of way 
In action by plaintiff whose auto¬ 
mobile was struck in rear by defend¬ 
ant’s truck, trial court’s refusal to 
submit to jury question whether 
plaintiff failed to yield right of wuy 
to defendant’s truck on its approach 
was proper, since plaintiff was under 
no legal duty to yield right of way 
—Hickman v. Sullivan, supra 

59. Okl.—Union Transp. Co. v. 
Lamb, 123 P.2d 660, 190 Okl. 327. 

Directed verdict held warranted 
Ohio.—Hankey Baking Co. v. Sheen, 
11 N.E 2d 287, 67 Ohio App 58. 

60. U.S.—Herzig v. Swift & Co., C. 
C.A.N.Y., 164 F.2d 64—Jackson v. 
Blue, C.C.A.Va„ 15*2 F.2d 67—Bass 
v. Dchner, C.C.A.N.M., 103 F.2d 28, 
certiorari denied 60 S/Ct. 100, 308 
U.S. 580, 84 L.Ed. 486, rehearing 
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denied 60 S Ct. 136, 308 U.S. 635, 84 
LEd 528 

Ala—Clift v. Donegan, 186 So. 476, 
237 Ala 301 

Ark—Oviatt v Garretson, 171 S W. 
2d 287, 205 Ark 792—National Mut 
Casualty Co v. Blackford. 141 S 
W.2d 54, 200 Ark. 847—Routt v 
Alexander, 78 S.W.2d 828, 190 Ark 
321 

Cal —National Automobile Ins. Co. v. 
Cunningham, 107 P 2d 643. 41 Cal 
App 2d 828 —Polk v We nsteifl, 55 
P 2d 588, 12 Cal App 2d 360—Fal- 
asco v Ilulen, 4 4 P 2d 469, 6 Cal. 
App 2d 224—Arundel v. Turk, 44 
P.2d 383, 6 Cal App 2d 162—Yeager 
v Bray, 32 P 2d 396, 138 Cal App 
328—Himes v Darnel, 15 1" 2d 791, 
127 Cal App 327 —Elsey v. Domecq, 
299 1* 794. 114 Cal Aj p. 42 
Colo—Fey v l’airish, 174 P.2d 345, 
113 Colo 363 

Del.—Lynch v. Lynch, 195 A. 799, 9 
W W Harr 1. 

Ga - -Ault v Whittemore, 35 SE.2d 
526, 73 Go \pp. 10—Schiefer v 

Durden, 192 S E. 388, 56 Ga.App. 
167 

Idaho —Stallinger v Johnson, 139 P. 

2d 460, 65 Idaho 101. 

Ill —llopflnger v. O’Banion, 73 N E. 
2d 145, 33 Ill.App. 302—Orban v. 
.Stoll, 66 N.E.2d 316, 328 Ill.App. 
398—Chapman v. Bruton, Inc. 60 
N E 2d 125, 325 Ill.App. 3*14-Han¬ 
son v. Blatt, 53 N.E.2d 143, 321 
Ill.App 364—Eldridge v. Boismen- 
ue, 49 NE.2d 321, 319 Ill.App 383 
—Hell wig v. Lomelino, 33 N E 2d 
174, 309 Ill.App. 369—Lachenmyer 
v. Glotfelty, 2 N.E.2d 180, -284 Ill. 
App. 397. 

Iowa.—Yance v. Hoskins, 281 NW. 
489, 225 Iowa 1108, 118 A.L.R. 1186 
—McKinnon v. Guthrie, 265 N.W. 
620, 221 Iowa 400—Young v Ja¬ 
cobsen Bros., 258 N.W. 104, 219 
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Accordingly, the rule has been applied in deter- I tory negligence 
mining whether plaintiff was guilty of contribu- I proper position 


Iowa 483—Carlson v. Jaoob E. 
Decker & Sons, 263 N.W. 923, 218 
Iowa 54—Rogers v. Lagomarcino- 
Grupe Co., 248 N.W. 1, 216 Iowa 
1270. 

Kan—Duncan v. Branson, 110 P/2d 
789. 153 Kan. 344—Balono v. Naf- 
ziger, 21 P.2d 896, 137 Kan. 513— 
Spangler v. Hutchinson Motor Car 
Co., 264 P. 1073, 125 Kan. 616. 

Ky. —Kentucky Transport Co. v. 
Campbell, 186 S.W.2d 409, 299 Ky. 
555—Silver Fleet Motor Express 
v. Casey, 155 S.W.2d 863, 288 Ky. 
233—Huber & Huber v. Noe’s 
Adm’x, 68 S W.2d 406, 2r>2 Ky. 779 
—Berryman v. Worthington, 43 S. 
W.2d 5, 240 Ky 756—Bradley v. 
Schmidt. 4 S.W.2d 703, 223 Ky. 
784, 57 AL.R. 1100. 

Maas.—Boutlllier v. Weslnger, 78 N. 
E.2d 195, 322 Mass. 495—Campbell 
v. Ashler, 70 N E.2d 302, 320 Mass. 
476—Fitzgerald v. Packard. 68 N. 
E.2d 765, 317 Mass. 431—Jackson 
v. Anthony, 185 N.E. 389, 282 Mass 
540—Wall v. King, 182 N.E. 855. 
280 Mass. 577—White v. Calcutt, 
168 N E. 815, 269 Mass. 252. 
Mich—Quick v. Western Michigan 
Transp. Co, 293 NW. 696, 294 

Mich. 402—Patterson v. Jacobs, 286 
N.W. 643. 289 Mich. 351—Essmei- 
ster v. Roadway Transit Co, 266 
N.W. 391, 275 Mich. 387—Flynn v. 
Kramer, 261 N W. 77, 271 Mich 
•500—Van Pixhorn v. Central Motor 
Freight Co, 251 N.W. 361. 265 
Mich 81—Martin Parry Corpora¬ 
tion v. Berner, 244 N W. 180. 259 
Mich. 621—Holllngshead v. Gun- 
derman. 239 N.W. 280, 256 Mich. 
299. 

Minn.—Malmgren v. Foldesi. 3 N.W. 
2d 669, 212 Minn. 354—Jaenisch v. 
Vigen, 297 N W 29. 209 Minn. 543 
—Lee v. Osmundson, 289 N.W. 63, 
206 Minn. 487—Oxborough v. Mur¬ 
phy Transfer & Storage Co., 260 
N.W. 305, 194 Minn. 335—Herrick 
v. Nelson, 246 N.W. 881, 188 Minn. 
241—Olson v. Byam, 224 NW. 256, 
176 Minn. 619—Storhaugon v. Mo¬ 
tor Truck Service Co., 213 N.W. 
372, 171 Minn. 47. 

Mo.—Johnessee v. Central States Oil 
Co., App. 200 S.W.2d 383—Smith 
v. WeilbacheP Truck Service Co., 
App., 35 S.W.2d 996. 

Neb.—Olson v. Hansen, 240 N.W. 551, 
122 Neb. 492. 

N.J.—Wilkinson v. Walsh, 178 A. 721, 
115 N.J.Law 248—McClave v. Bar- 
naba, 144 A. 190, 7 N J Misc. 112 
—Diemer v. Shepard, 140 A. 578, 
6 N.J.Misc. 186. 

N.T.—Rodgers v. Schenectady Ry. 
Co., 51 N.Y.S.2d 410. 268 App.Div. 
938 —Jones v. Gray, 45 N.Y.S.2d 
619, 267 App.Div. 242, stay grant¬ 
ed 47 N.Y.S.2d 281, 267 App.Div. 


853, appeal denied 47 N.Y.S.2d 606, 
267 App.Div. 926. 

N.C.—Jackson v. Browning, 29 S E 2d 
21, 224 N.C. 75. 

N.D.—Schultz v. Winston & Newell 
Co., 283 N.W. 69, 68 N.D. 674. 

Ohio.—Dietz v. Chandler, App, 66 N. 
E.2d 937—Thompson v. Kerr, App, 
51 N.E.2d 742 

Or.—Wilbur v. Home Lumber & Coal 
Co., 282 P. 236, 131 Or. 180. 

Pa.—Burzese v. Beaver Valley Mo¬ 
tor Coach Co, 34 A.2d 61, 348 Pa 
95—Healey v. Robertson, 101 Pa 
Super. 342—Brown v. Greggs, 101 
ra.Super. 131—Gerbrick v Henry, 
Com.PL, 60 York Lcg.Rec 149. 

R.I.—Adam v. United Electric Rys 
Co., 196 A. 251, 59 R I. 460—Grello 
v. Curran, 157 A 72—Comstock v 
John Hope & Sons Engraving & 
Mfg Co.. 139 A. 654. 

SC—Daniel v Tower Trucking Co, 
32 S E 2d 5, 205 SC 333. 

Tenn.—Colonial Raking Co v Ac- 
Quino, 103 S.W 2d 613, 20 Tenn App. 
695. 

Tex—llranicky v Trojanow sky, Civ. 
App, 153 S W 2d 649. error re¬ 
fused—Nowlin v Smith, Ci\ App, 
142 S W 2d 610, reversed on oth^r 
grounds 150 S W 2d 233, 136 Tex. 
2G0 

Vt —Loomis v. Abelson, 144 A. 378. 
101 Vt. 459 

Va —Chick Transit Corporation v 
Edenton. 196 SE 648. 170 Va 361 
—Baptist v. Slate, 173 SE. 512, 162 
Va. 1. 

Wash —McPherson v. Toyokaioho 
Wakamatsu, 62 P.2d 732, 188 Wash. 
320—Thomas v. Adams, 24 P 2d 
432, 174 Wash 118—Pomikala v. 
Cartwright, 16 P 2d 204, 170 Wash. 
192—Wciand v. Walker, 1 P 2d 326, 
163 Wash 392—Crowe v. O’Rourke, 
262 P 136, 146 Wa.-h 74. 

Wis.—Kivinieml v. Hildenbrand, 231 
N.W. 252, 201 Wis 619. 

42 C.J. p 1264 note 71. 

Caro required in passing vehicles 
traveling in opposite direction see 
supra 39 305-320. 

Conduct held not negligence as mat¬ 
ter of law 

Mich.—Wiles v. New York Cent. R. 
Co, 19 NW.2d 90, 311 Mich. 540. 

Evidence held sufficient to go to jury 

Minn.—Paulson v. Fisk, 261 N.W. 
182, 194 Minn. 507. 

N.C.—James v. Carolina Coach Co, 
178 S.E. 607, 207 N C 742. 

Pa.—Amey v. Erb, 146 A. 141, 296 
Pa. <561—Brown v. Bahl, 170 A. 
346, 111 Pa.Super. 598. 

Wis.—Hefele v. Rotter, 222 N.W. 
220, 197 Wis. 300. 

After completing turn 

Cal.—Mize v. Davy, 165 P.2d 26, 72 
Cal.App.2d 607. 

540 


in that he failed to maintain his 
on the highway; 61 passed or &t- 

Minn.—Packar v. Brooks, S00 N.W. 
400, 211 Minn. 99. 

Vn—Royals v. Planters Mfg. Co*. 

30 S E 2d 20. 182 Va. 694. 

Wash.—Karp v. Herder, 44 P.2d 808, 
181 Wash. 583. 

At curve 

U S.—Evansville Container Corpora¬ 
tion v McDonald, C.C.A.Tenn, 132 1 
F 2d 80. 

Mo.—Everhardt v. Garner, App., 100- 

5 W.2d 71—Stone v. Garrett Const. 
Co., App., 92 S.W 2d 951. 

N.C.—Brown v. Southern Paper 

Products Co., 24 S E 2d 334, 222 
NC. 626. 

Pa.—Long v. Pennsylvania Truck 
Lines, 5 A.2d 224, 335 Pa. 236. 

On hill 

N.H.—Cone v. Lynch, 146 A. 263. 83 
NH. 550. 

Ohio.—Hangen v. Hadlield, 20 N.E. 
2d 715, 135 Ohio St. 281. 

On narrow bridge 

Ky—Pope-Oawood Lumber & Supply 
Co. v. Clect, 33 S W 2d 360, 236 
Ky. 366. 

Miss —Sternberg Dredging Co. v. 

Screws, 166 So 754, 175 Miss 383. 
Pa.—Ludwig v. Ewell, 18 A 2d 76, 
14 2 Pa Super. 580. 

Tenn—Texas Co v Ingram, 64 S.W. 

2d 208, 16 Tenn.App. 267. 

Collision with driverless truck 
Cal —Lloyd v. Boulevard Express, 
249 P. 837, 70 Cal.App. 406. 

Other vehicle out of control because 
of blowout 

Ill—Selman v. Midwest Haulers, 33 
N E 2d 140, 309 Ill.App. 154—Fo- 
gelman v Christoff, 10 N.E.2d 364, 
291 Ill.App 622. 

61. U.S—Car & General Ins. Cor¬ 
poration v. Koal Driveway Co., C. 
C.A Fla., 132 F.2d 834, certiorari 
denied Keal Driveway Co. v. < ar 

6 General Ins. Corporation, 63 S. 
Ct. 1330, 319 U.S. 766, 87 L.Ed. 
1716 

Ala—Carter v. Ne-IIi Bottling Co., 
146 So. 821, 226 Ala. 324. 

Cal—Mize v. Davy, 165 P.2d 26, 79 
Cal.App 2d 607—Heglin v. F. C. 
B. A. Market, 161 P 2d 976, 70 Cal. 
App.2d 803—Tuderlos v. Hertz 
Drivurself Stations, 160 P.2d 6'54, 
70 Cal.App 2d 192—Salgado v. Mit¬ 
sui, 119 P.2d 777, 48 Cal.App.2d 230 
—Ferguson v. Nakahara, 110 P.2d 
1091, 43 Cal.App 2d 485—Hill v. 
Peres, -28 P.2d 944, 136 Cal.App. 
144 —McLellan v. Cocola, 24 P.2d 
200, 133 Cal.App. 9—Kellner v. 

Witte, 23 P.2d 1045, 133 Cal.App. 
231—Freitas v. P&sserlno, 21 P.2d 
993, 131 Cal.App. 585. 

Fla.—Stanley v. Powers, 169 So. 861. 
125 Fla. 322. 
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tempted to pass another vehicle traveling in the 
same direction as plaintiff; 62 traveled at a negli¬ 
gent or excessive speed; 62 failed to keep his vehi¬ 
cle under control; 64 failed to keep a proper look¬ 
out; 65 failed to see an obstruction, 66 or the ap¬ 


proaching vehicle, 67 in time to avoid the colli¬ 
sion; 62 misjudged the speed, distance, or course of 
the approaching vehicle; 69 failed to stop or slow 
down on, or while approaching, a narrow bridge ; 70 
failed to stop or slow down sufficiently when his 


Ga.—Payne v. Cobb, 9 S.E. 2d 852, 
62 Ga.App. 767. 

Idaho.—Stallinger v. Johnson, 139 P. 

2d 460. 65 Idaho 101. 

Ill.—Martin v. Starr, 255 Ill.App. 189. 
Iowa.—Jordan v. Schantz, 264 N.W. 

-259, 220 Iowa 1251. 

Kan.—Rainman v. National Mut. 
Casualty Co., 133 P.2d 145, 156 
Kan. 294—Hogan v. Santa Fe Trail 
Transp. Co., 85 P.2d 28, 148 Kan. 
720, 120 A.L.R. 621. 

Ky.—J. N. Youngblood Truck Lines 
v. Hatfield, 201 S.W.2d 667, 304 
Ky. 600—Bohn v. Sams, 193 S.W. 
2d 459, 302 Ky. 63—Ligon v. Red¬ 
ding. 188 S W 2d 483. 300 Ky. 329- 
Ward v. Martin, 147 S.W.2d 1027, 
285 Ky. 337—Taylor v. Vaughan, 
32 SW.2d 724. 236 Ky 102 
Mass—Hubbard v. Conti, 75 N.E 2d 
639, 321 Mass 743—Coates v 
Bates. 164 N E. 448. 265 Mass. 44 1 
Mich—Smith v. Maticka, 8 N.W.2d 
900, 305 Mich. 32. 

Minn.—Tri-State Transfer Co v. No- 
wotny, 270 N.W. 684, 198 Mmn. 
537—Romann v. Bender, 252 N.W 
80, 190 Minn 419. 

Mo—King v. Friederlch, App., 43 S. 
W.2d 840. 

Neb—Callahan v. Prewitt. 10 NW.2d 
705, 143 Neb. 787, vacated on other 
grounds 13 N.W.2d 660, 143 Neb 
793. 

N.H.—Bcaudin v. Continental Baking 
Co., 50 A 2d 77, 94 N.IT 202 
N J.—Claypoole v. Motor Finance 
Corporation, 15 A 2d 794, 126 N J. 
Law 440—Diomer v. Shepard, 140 
A. 578, 6 N.J Misc. 18C. 

N.Y.—Rosenberg v. H. L. & F. Mc¬ 
Bride, Inc., 11 N.Y.S.2d 33, 256 App. 
Div. 494. 

Okl.—Dlcrksen v. Hollingworth, 89 V. 

2d 358, 184 Okl. 611. 

Pa.—Paley v. Trautman, 177 A. 819, 
317 Ta. 689—Prnnskevich v. Hip- 
pensteel, Com.Pl., 36 Luz.Leg.Rcg 
344. 

Tenn —Jetton v. Polk, 68 S.W.2d 127, 
17 Tenn.App. 305. 

Va.—Williams v. Greene, 2*6 S.E 2d 
89, 181 Va, 707—Johnson v. Kel- 
lam, 175 S.E. 634, 162 Va. 757. 

Wis.—Leisch v. Tigerton Lumber 
Co., 27 N.W.2d 367, 250 Wis. 463- 
Booth v. Frankenstein, 245 N.W. 
191, 209 Wis. 362. 

Held not aegllgenos as matter of law 

Ala.—Luqulre Ins. Co. v. McCalla, 13 
So.2d 866, 244 Ala. 479. 

Cal.—Heslop v. Kinyoun, 136 F.2d 
621, 58 Cal.App.2d 287—Finney v. 
Wierman, 126 P.2d 143, 62 Cal.App. 
2d 282—Polk v. Weinstein, 55 P.2d 
588, 12 Cal.App.2d 360. 


R.I.—Williams v. Carpentier, 9 A.2d 
275, 63 R.I. 459. 

Tex.—White v. Beaumont Implement 
Co., Civ.App., 21 S.W.2d 659. 
Evidence held sufflolent to go to Jury 
Iowa.—Roushar v. Dixon, 2 N.W.2d 
660, 231 Iowa 993. 

Neb.—Ulrich v. Batchelder, 10 N.W. 
2d 637, 143 Neb. 697. 

Aronnd curve 

U.'S.—Old Dominion Stages v. Cates, 
C.C.A.Tenn., 65 F.2d 258. certiorari 
denied 54 S.Ct. 123, 290 U.S. 687, 
78 L.Ed. 592. 

Ky.—Gayhenrt v. Caudill, 111 S.W.2d 
394, 271 Ky. 1. 

N.Y —Fekote v H. L. & F. McBride. 
Inc., 281 N.Y.S. 25, 245 App Div. 
788. 

N.C.—Steelman v. Benfleld, 46 S.E 2d 
829, 228 NC. 651—Queen City 

Coach Co. v. Lee, 31 S E 2d 341, 218 
NC. 320. 

Wash.—Van Cello v. Clark, 289 P. 19, 
157 Wash 321—Parsons v. Clark, 
289 P. 22, 157 Wash 697. 

62. Ark —Jewel Tea Co. v. McCrary, 
122 S W 2d 534, 197 Ark. 294 

Cal—Robbiano v. Bovet, 24 P 2d 466, 
218 Cal. 589. 

Ill—Kellcnberger v. Mitchell, 44 N. 

E 2d 73, 310 Ill.App 112 
Iowa—Burbtidge v BriggH, 15 N.W. 
2d 909, 235 Iowa 12 

Ky —C L & L Motor Express v. 

Lyons, 53 S W 2d 978, 245 Ky 611. 
Mo.—Turk V. Endsley, App , 1 S W. 
2d 1038. 

N.II.—Mack v. Hoyt, 55 A 2d 891. 
Tex—Gillette Motor Transport v. 
Fine, Civ.App, 131 S.W 2d 817, er¬ 
ror dismissed, judgment correct. 
Va—Howe v. Jones, 174 S.E. 764, 
162 Va. 442. 

Wash.—American Products Co. v 
Villwock, 109 P 2d G70, 7 Wash.2d 
246, 132 A.L.R. 1010. 

63. Cal.—Collins v. Graves, 61 P.2d 
1198, 17 Cal App.2d 288 

Iowa.—McWilliams v. Beck, 262 N. 
W 781, 220 Iowa 90G—Miller v. 
Wood Bros. Thresher Co., 222 N. 
W. 551. 

Ky.—Miles v. Southeastern Motor 
Truck Lines, 173 S.W.2d 990, 295 
Ky. 156—Foley’s Adm’r v. Witt, 
172 S.W 2d 81, 294 Ky. 498. 

N.C.—Brown v. Southern Paper 
Products Co., 24 S.E.2d 334, 222 N. 
C. 626. 

RI.—Gendron v. Stockley, 34 A.2d 
758, 69 R.I. 437. 

Failure to slaoken speed 

Kan.—Sams v. Commercial Standard 
Ins. Co., 139 P.2d 859, 157 Kan. 278. 
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Minn.—Knopp v. McDonald, 222 N.W. 
580, 176 Minn. 83. 

64. Iowa.—Thordson v. McKeighan, 
16 N.W.2d 607, 235 Iowa 409. 

Wis.—McGuiggan v. Hiller Bros., 253 
N.W. 403, 214 Wis. 388. 

Held not uegligenoe as matter of law 
Md.—Dwyer v. Chew, 131 A. 350, 149 
Md. 281. 

65. Ill —Skamenca v. Recser, 13 N. 
E.2d >668, 294 Ill.App. 216. 

Iowa.—McWilliams v. Beck, 2C2 N.W. 
781, 220 Iowa 906. 

Md.—American Ry. Express Co. v. 

Kraft, 140 A 896, 154 Md. 516. 
Tex—Good v. Born. Civ App., 197 S. 
W.2d 589, error roTused no revers¬ 
ible error—Parvin v. Byers, Civ. 
App, 16 S W 2d 914, error dis¬ 
missed. 

Vt.—Parizo v. Wilson, 144 A. 866, 
101 Vt 514. 

Wis.—McGuiggan v. Hiller Bros., 253 
N.W. 403, 214 Wis 388. 

42 C J p 1261 note 71 [d]. 

66. Neb — M icrs v. McMaken, 22 N. 
W.2d 422, 117 Neb 133 

67. Cnl —Betsc-hart v Steel, 143 P. 
2d 81, Cl Cal.App 2d 517 -Cooper v. 
Stevens, 62 P 2d 763, 17 Cnl.App.2d 
746 

Iowa- Holden v ITanner, 1 N.W.2d 
671, 231 Iowa 468 —Graham v. Orr, 
292 N \Y 838, 228 Iowa 755. 

Held not negligence as matter of law 

Iowa.—Caudle v. Zenor, 251 N W. 69, 
217 Iowa 77. 

68. Conn - Toth v. Perry, 182 A. 
464. 120 Conn. 680. 

Minn—Johnson v. Reinliard Bros. 

Co, 285 N W. 53'6, 205 Minn. 212. 
Held not negUgence os matter of law 
Cal —’Schurrnun v. Los Angeles 
Creamery Co., 254 P. 681, 81 Cal. 
App. 758 

Kan.—Ilarshaw v. Kansas City Pub¬ 
lic Service Co., 139 P.2d 141, 167 
Kan. 95 

Pa—Sin llenberger v. Reuding 
Transp. Co, 1G4 A. 297, 303 Pa. 
122 . 

69. Cal—Bctschart v. Steel, 143 P. 
2d 81, 61 Cal App 2d 517—Cooper v. 
Stevens, 62 P.2d 763, 17 Cal.App.2d 
746. 

Wash—Lawe v. City of Seattle, 1 P. 
2d 237, 163 Wash. 362. 

70. Iowa.—Yance v. Hoskins, 281 N. 
W. 489, 118 A.L.R. 1186. 

Kan.—Towell v. Staley, 166 P.2d 699, 
161 Kan. 127. 

N C.—Hobbs v. Drewer, 37 S.E.2d 121, 
226 N.C. 146. 
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vision was obscured; 71 failed to stop in order to 
avoid a collision; 72 failed to take proper steps to 
avoid the collision; 73 or in that he was guilty of 
careless or negligent driving in other respects. 74 

Various incidental questions involved in deter¬ 
mining plaintiff’s contributory negligence in an ac¬ 
cident with a vehicle traveling in the opposite di¬ 
rection have been held, on conflicting evidence, to 
be questions of fact for the trier of facts, 75 in¬ 
cluding such questions as whether plaintiff was in 
the exercise of due care for his own safety at the 
time of the accident, 76 whether defendant’s vehi¬ 
cle could have been seen, 77 and whether plaintiff 
could have avoided the accident. 73 

Where the evidence is uncontradicted and not 
reasonably subject to differing inferences, it is a 
matter of law for the court to decide that plaintiff 


was 79 or was not 30 guilty of contributory negli¬ 
gence in connection with the accident. It is sim¬ 
ilarly for the court, rather than the jury, where 
the evidence is insufficient to warrant submission of 
the issue. 31 

(c) Vehicles on Intersecting Paths 

It Is for the trier of facts, on conflicting evidence, to 
determine whether the plaintiff was guilty of contribu¬ 
tory negligence in an accident occurring when the plain¬ 
tiff's and the defendant's vehicles approached each other 
on Intersecting paths. 

Where the evidence is conflicting or different in¬ 
ferences of fact may be reasonably drawn there¬ 
from, it is a question of fact for the jury or other 
trier of the facts whether plaintiff was guilty of 
contributory negligence in a collision between his 
and defendant’s motor vehicles approaching each 
other on intersecting paths. 32 


Held not negligence ae matter of law 

Cal.—Thorsen v. Pacific Greyhound 
Lines, 62 P.2d 176, 17 Cal.App.2d 
464. 

Iowa—Yance v. Hoskins, 281 N.W. 

489, 225 Iowa 1108, 118 A.L.R. 1186 
Tex.—Wright v. McCoy, Civ.App., 131 
S.W.2d 52. 

71. Mich.—Odell v. Powers, 278 N. 
W. 819. 284 Mich. 201. 

Minn.—Hockenhull v. Strom Const. 

Co.. 2 N.W.2d 430, 212 Minn. 71. 
Wis.—Leonard v. Bottomley, 245 N. 
W. 849, 210 Wis. 411, followed in 
245 N.W. 852, 210 Wis. 420, and 
245 N.W. 853, 210 Wis. 421. 

72. Cal.—Williams v. Pickwick 

Stages System, 297 P. 98, 112 Cal. 
App. 697—Mast v. Claxton. 290 P. 
48, 107 Cal App. 59. 

Minn.—Moan v. Aasen, 31 N.W. 2d 
265, 225 Minn. 504. 

Or.—Schasscn v. Columbia Gorge 
Motor Coach System, 270 P. 530, 
12>6 Or. 363. 

Wash—Johnson v. Burnham, 88 P.2d 
833, 198 Wash. 500. 

W.Va.—Breedlove v. Galloway, 153 
S.E 298, 109 W.Va. 164. 

W» . —Zastrow v. Schaumburger, 245 
N.W. 202, 210 Wis. 116. 

42 C.J. p 1264 note 71 [e]. 

73. Ill.—Smith v. Courtney, 281 Ill. 
App. 530. 

Mass.—Jones v. Plotkin, 172 N.E. 
891, 273 Mass. 24. 

Mo.—Crawshaw v. Mable, App., 52 S. 
W.2d 1029. 

N.C.—Brown v. Southern Paper 
Products Co., 24 S.E.2d 334, 222 N. 
C. 626—Eversole v. Sprinkle, 167 S. 
E. 452, 204 N.C. 122. 

Pa.—Pranskevich v. Hippensteel, 36 
Luz.Leg.Reg. 344. 

Va.—Traylor v. Atlantic Greyhound 
Lines, 184 S.E. 188, 166 Va. 295. 
Wash.—Anspach v. Saraceno, 270 P. 
811, 149 Wash. 312, 


Wis.—Piesik v. Deuster, 11 N.W.2d 
358, 243 Wis. 598—Kull v. Advance- 
Rumely Thresher Co, 245 N.W. 
589, 209 Wis 565. 

Held not negligeaoe as matter of law 

Ohio.—Sumner Co. v. Fisher, 162 N. 
E 639, 28 Ohio App. 219. 

Zhridence held sufficient to go to Jury 

Ala—Law v. Saks, 1 So.2d 28, 241 
Ala. 37. 

74. NC—Brown v. Southern Paper 
Products Co., 24 S E.2d 334, 222 N. 
C. 626. 

Driving with one hand 

U.S.—Petroleum Carrier Corp. v. 

Snyder, CCA Ga., 161 F.2d 323. 
Mich—Fitzcharles v Mayer, 278 N. 

W. 788. 284 Mich. 122. 

Driving car in rate 
N.Y —Glas v. Ahlers, 259 N.T.S. 399, 
236 App.Div. 379. 

Vt.—Bunnell v. McClregor, 143 A. 643, 
101 Vt. 379. 

Arm resting on window 

(1) In general 

N.D.—Motley v. Standard Oil Co., 240 
N.W. 206, 61 N.D. 6'60. 

Me.—Tomlinson v. Clement Bros., 154 
A. 355, 130 Me. 189. 

(2) Held not negligence as matter 
of law.—Edwards v. Woods, 119 S. 
W.2d 359, 342 Mo. 1097. 

Hot having proper lights 

Ill.—Wise v. Kuehne Mfg. Co., 53 N. 

E.2d 711, 322 111 App. 26. 

S.C.—Bowers v. Carolina Public 

Service Co., 145 S.E. 790, 148 S.C. 
161. 

Failure to sound horn on hill 

(1) In general. 

Iowa.—Lane v. Varlamos, 239 N.W. 
689, 213 Iowa 795. 

Tex—Allen v. Denk, Civ.App., 87 S. 
W,2d 303. 1 

(2) Held not negligence as matter 
of law. — Parizo v. Wilson, 144 A. 
856. 101 Vt. 514. 


75. Kan—Duncan v. Branson, 110 
P.2d 789, 153 Kan. 344. 

Adequacy of brakes 

Wash.—American Products Co. v. 
Villwock, 109 P.2d 670, 7 Wash.2d 
246. 132 A.L.R. 1010 
70. Ill.—Powell v. Mvers Sherman 
Co, 32 NE 2d 663, 309 Ill App 12. 
Iowa.—Schuster v Gillispie, 251 N. 

W. 735. 217 Iowa 386. 

Mass—White v. Calcutt, 168 NE. 
815, 269 Mass. 252. 

R.l.—Bit good v. Williams, 160 A. 919, 
52 RT. 341 

Tenn —l’atillo v Gambill, 124 S.W. 
2d 272, 22 Tenn.App. 485. 

77. Cal.—Robbiano v. Bovet, 24 P. 
2d 466, 2IS Cal. 589. 

78. Ga—Macon Busses v. Dashiel, 
35 S.E 2d 666, 73 Ga App. 108. 

79. R I —Rawding v. Lonsdale Bak¬ 
ery Co, 42 A.2d 275, 71 R.l. 50. 

80. Cal.—Herbert v. Cassmelli, 1>66 
P 2d 377, 73 Cal.App.2d 277. 

Ill —Schoen v. Woll’son, 263 Ill.App. 
414. 

Ky—Pickering v. Simpkins, 111 S. 

W.2d 650, 271 Ky. 288. 

Mass.—Stafford v. Commonwealth 
Co., 160 N.E. 820, 263 Mass 240. 
Minn.—Ind v. Bailey, 269 N.W. 638, 
198 Minn. 217. 

81. Ala.—Christ v. Spizman, 35 So. 
2d 668. 

88. U.'S.—Woody v. Utah Power & 

Light Co., C.C.A.Utah, 54 F.2d 220 
—'Standard Oil Co. of New Jersey 
v. Sewell, C.C.A.Md., 37 F.2d 230— 
Mann v. Funk, D.C.P&., 50 F.Supp. 
305, affirmed, C.C.A., 141 F.2d 260. 
Ark.—Lumpkin v. Shofner, 168 S.W. 
2d 614, 205 Ark. 306—Safeway Cab 
& Storage Co. v. Hamilton, 112 S. 
W.2d 973, 196 Ark. 1179. 

Cal.—Roller v. Daleys, Inc., 28 P.2d 
345, 219 Cal. 642—Wllkerson v. 

Brown, 190 P.2d 958, 84 Cal.App.2d 
401—Adams v. Schmoker, 129 P.2d 


542 
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This rule has been applied in determining wheth- | er plaintiff, in connection with crossing vehicles at 


961, 64 Cal.App.2d 719—'Wilkinson 

V. Marcellus, 126 P.2d 684, 61 Cal. 

App.2d 630—Barlow v. Crome, 112 
P.2d 303, 44 Cal.App.2d 366—An¬ 
derson v. San Francisco Examiner, 
112 P.2d 297, 44 Cal.App.2d 349— 
Blackmore v. Brennan, 110 P.2d 
723, 43 Cal.App.2d 280—Day v. 

Pickwick Stages System, 26 P.2d 
16, 134 Cal App. 92—Boness v. 

llelphinstine, 23 P 2d 420, 132 Cal 
App. 677—Dennis v. Young, 20 P.2d 
111, 130 Cal.App. 680—Miller v. 
Schimming, 18 P.2d 367, 129 Cal. 
App. 171—Cummins v. Yellow & 
Checker Cab Co., 16 P.2d 636, 127 
Cal.App. 170—Tyson v. Burton, 294 
P. 760, 110 Cal.App. 428—Cherry v. 
Delaney, 290 P. 896, 107 Cal App. 
665 

Colo—Goody-Courter Coal Co. v. 

Connor, 274 P. 739, 85 Colo. 151. 
Del —Odgers v. Clark, 19 A.2d 724, 2 
Terry 232 

Idaho.—Bnxey v. Craig, 288 P. 152. 
4 9 Idaho 319. 

Ill—ITamanrt v. Lawrence, 188 NE 
333, 354 111. 197—Leech v. Newell, 
56 N E 2d 138, 323 Ill App 610— 
Elston Fuel Corporal ion v Dia¬ 
mond Coal Co., 31 N E 2d 427. 308 

111 App. 325—Rose v. Meyer, 25 N. 
E 2d 413, 303 Ill. App 365 

Ind—D. Graff & Sons v. Williams, 61 
N.E 2d 72, 115 Tnd App 597—Su¬ 
perior Meat Products v. Holloway, 
48 NE2d 83, 113 Ind App. 320— 
Oliver v. Coffman. 45 N E 2d 351, 

112 Ind App 507—Stoik v Wls- 
hart, 168 N.E. 711, 90 Ind.App. 264. 

Iowa—Sanford v. Coodridge. 13 N. 
W 2d 40, 234 Iowa 1036—Pestolnik 
v. Balliet, 10 N.W 2d 99, 233 Iowa 
1047—Stein v Sharpe, 295 N W. 
155, 229 Iowa 812—Short v Powell, 
291 NW. 406. 228 Iowa 333—Hupp 
v Doolittle, 285 NW. 247, 226 Towa 
814—Branch v. Des Moines Rv. Oo.» 
243 N.W. 379. 214 Iowa 689—Wam- 
beam v. Ilaycs, 219 N W. 813, 205 
Iowa 1394—Shuck v. Keefe, 218 N. 

W. 31. 205 Iowa 365. 

Kan —Fisher v. Central Surety & In¬ 
surance Corporation, 86 P.2d 583, 
149 Kan. 38. 

Ky.—Stephens v. Glass, 176 S.W.2d 
139, 296 Ky. 90—Bowman v. Ernst, 
71 S.W.2d 1013, 264 Ky. 376—Louis¬ 
ville Taxicab & Transfer Co. v. 
Boughter, 36 S.W.2d 12, 237 Ky. 
611—Mann's Ex’r v. Leyman Mo¬ 
tor Co.. 28 S.W.2d 956, 234 Ky. 639 
—Coleman v. Nelson, 6 S.W.2d 464, 
224 Ky. 460. 

Md.—Wlodkowskl v. Yerkaitis, 67 A 
2d 792—Bode v. Carrol 1-In depend¬ 
ent Coal Co., 191 A. 685, 172 Md. 
406. 

Mass.—Edwards v. Warwick, 69 N.E. 
2d 194, 317 Mass. 573—Gaines ▼. 
Batnowsky, 41 N.E.2d 25, 311 Mass. 
254—Shockett v. Akeson, 37 N.E.2d 
1016, 810 Mass. 289— Stiles v. 


Wright, 32 N.E. 2d 220, 308 Mass. 
32*6—Brightman v. Blanchette, 30 
N.E.2d 864, 307 Mass. 584—Morton 
v. Dobson, 30 N.E.2d 231, 307 Mass. 
394—Aromando v. Leach, 28 N.E.2d 
534, 3 06 Mass. 286 —Gibbons v. 
Denoncourt, 9 N.E.2d 633, 297 

Mass. 448—Bresnick v. Heath, 198 
N.E. 175, 292 Mass. 293—Mahoney 
v. Norcross, 187 N.E. 227, 284 Mass. 
153—Stickel v. Cassasa, 167 N.E. 
248, 268 Moss. 69—Bogert v. 

Thompson, 156 N.E. 884, 260 Mass. 
206. 

Mich.—Wright v. Barron, 28 N.W.2d 
278, 318 Mich. 409—Schmidt v. 
Willbrant, 21 N.W.2d 194, 313 Mich. 
450—Meehl v. Barr Transfer Co, 
296 N.W. 844, 296 Mich. 697—Sex¬ 
ton v. Ntewoonder, 296 N.W. 321, 
296 Mich. 443—Weller v. Speet, 267 
N.W. 758, 275 Mich. 655—Bunker 
v Reid, 238 N.W. 265, 255 Mich 
536—Torbert v. Smith’s Estate, 229 
NW. 406, 250 Mich «2—Hale v. 
Rogers, 221 N.W. 282, 244 Mich. 
69 

Minn —Leitner v. Pacific Gamble 
Robinson Co. 26 N.W.2d 228, 223 
Minn. 260—Johnson v Farrell, 298 
NW. 256, 210 Minn. 351—Ncubarth 
v. Fink, 207 NW 171, 210 Mmn 
55—Williams v Russell, 265 N.W. 
270, 196 Minn. 397—Duncanson v 
Jeffries, 263 NW. 92, 195 Minn 347 
—Matz v. Knppner, 254 N W. 912, 
191 Minn. 580—Quinn v. Zimmer, 
239 N.W. 902, 184 Minn 589—Hust- 
vet v. Kuusinen, 238 N.W 330. 184 
Minn. 222— Coffman v Kummcr, 
228 N.W. 751, 179 Minn 120. 

Mo.—Jungeblut v. Maris, 172 S.W.2d 
861, 351 Mo. 301—Chamberlain v. 
Hamilton, App, 93 S.W.2d 1014— 
rarkville Milling Co. v. Massman, 
App, 83 S W 2d 128—Heliums v. 
Randol, 40SW.2d GOO, 225 Mo App. 
1092 —Lord v. Austin, App., 39 S. 
W.2d 575—Moore v. Fitzpatrick, 
App., 31 <S.W.2d 590. 

Neb.—Meyer v. Platte Val. Const. 
Co, 25 N.W.2d 412, 147 Neb 860— 
DeBus v. Amen, 5 N.W.2d 92, 142 
Neb. 109—Olson v. Lilley, 2 N.W.2d 
15, 140 Neb. 779—Moncrief v. In¬ 
terstate Transit Lines, 261 N.W. 
163, 129 Neb. 168. 

N.J.—Wiese v, B&ld&nza Bros, 179 
A. 377, 13 N.J.Misc. 472—Zauber v. 
Van Wagoner, 172 A. 730, 12 N.J. 
Misc. 473—Durgett v. Public Serv¬ 
ice Co-ordinated Transport, 150 A. 
557, 8 N.J.Misc. 467—Francisco v. 
Coca Cola Bottling Co. of New 
York, 159 A. 319, 10 N.J.Misc. 370 
—Atkins v. Price, 144 A. 113, 7 N. 
J.Misc. 70—M. Reichman & Son v. 
Public Service Transp. Co., 142 A. 
481, 6 N.J.Misc. 636—Dobbin v. 

Ratiner, 140 A. 32, 6 N.J.Misc. 117. 
N.M.—Chavez v. Worley, 152 P.2d 
893, 48 N.M. 449. 
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■N.Y.—W&sserman v. Congdon, 12 N. 
Y.S.2d 132, 257 App Div. 888— 

Knickerbocker Laundry Co. v. 
Stanchi, 288 N.Y.S. 692, 248 App. 
Div. 730—Plantz v Greiner, 248 
N.Y.S. 740, 232 App.DJv. 73. 

N.C.—Gunn v. Blue Bird Taxi Co, 
193 SE. 747, 212 N.C. 540—Niblock 
v. Blue Bird Taxi Co., 182 S.E. 330, 
208 N.C. 737. 

Ohio.—Schaller v. Chapman, App., 66 
N.E.2d 26«. 

Or.—Cox v. Jones, 6 P.2d 102, 138 
Or. 327—McCartney v. Westbrook, 
286 P. 525, 132 Or. 488—Knox v. 
Abrams, 286 P. 617, 132 Or. 500. 
Pa—Mellott v. Tuckey, 38 A 2d 40, 
350 Pa. 74—'Sweet v. Rounds, 36 A. 
2d 815, 349 Pa. 152—Reppert v. 
White Star Lines, 186 A. 788, 323 
Pa. 346. 106 A.L.R. 413—Rossheim 
v. Bornot, Inc., 165 A. 27, 310 Pa. 
154—Robinson v. Berger, 144 A. 
899, 295 Pa. 95—McCormick 

Transp Co v. Philadelphia Transp. 
Co, 55 A 2d 771, 161 l'a Super. 633 
—Jones v Kans, 27 A.2d 760, 149 
Pa Super 285—McCandless v. 
Krut, 14 A 2d 181, 140 Pa.Super. 
183—Hess v. Mumma, 7 A.2d 72, 
136 pa. Super. 58—Fitzpatrick v. 
Pralon Cleaners & Dyers, 195 A. 
644, 129 Pa Super 437—Toyer r 
Lipkin, 100 Pa Super. 383—Boner 
v. Seuffcrt, 100 Pa Super. 369—Holt 
V. Metropolitan Storage Co., 167 A. 
373, 103 Pn Super 265—Fry v. Der- 
lto, 97 Pa Super, 131—Smith v. 
Blafkin, 95 Pa Super. 520—Matys 
v. Consumers Ice & Coal Co, Com. 
PI , 37 Luz Leg Reg. 6, reversed 

on other grounds 36 A.2d 821, 154 
Pa.Super. 568 

R I—Doherty v Oakland Beach Vol¬ 
unteer Fire Co , 40 A.2d 737, 70 R. 
I. 44 6—Champagne v. General Bak¬ 
ing Co., 136 A 839—W. P Hamblin, 
Inc, v Ohorniok, 136 A. 245. 

S.C—Cox v McGraham, 45 S.E 2d 
595. 211 SC. 378. 

S.D —Fester v. George, 25 N W.2d 
455 

Va—Barnes v. Mabry, 42 S E 2d 304, 
186 Va 243—Virginia Electric & 
Power Co v McOaleb, 184 SE 244, 
166 Vn 152—Virginia Electric & 
Power Co v Morgan’s Adm'r, 173 
S.E. 373, 162 Va. 123. 

Wash —Perron v. Press, 81 P.2d 867, 
196 Wash. 14—Nystuen v. Spo¬ 
kane County. 77 P.2d 1002, 194 

Wash 312—Harry v. Beatty, 31 P. 
2d 97, 177 Wash. 3 53—Leach v. 
Erickson. 17 P.2d 859, 171 Wash. 
236—Teshirogi v. Belanger, 9 P.2d 
66, 167 Wash. 278—Murphy v. Hun- 
ziker, 2 P.2d 270, 164 Wash. 40-. 
Hellenthal v. Edmonson, 290 P. 831, 
158 Wash. 276. 

42 C.J. p 1264 note 74. 

Care required at crossings or inter¬ 
sections see supra S8 350-369. 
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intersections, was guilty of contributory negligence 
in failing to operate his vehicle in a proper man¬ 
ner; 88 in failing to stop before entering an inter¬ 
section where he was required to stop, 84 or in fail¬ 
ing to stop at a proper place ; 88 in entering or ap¬ 
proaching the intersection at an excessive speed; 86 
in entering a blind intersection, or one the view 
of which was partially obstructed, at an excessive 


speed or in an improper manner; 87 in failing to 
maintain his proper position on the highway ; 88 or 
in failing to sound his horn as he approached the 
intersection. 89 The rule has also been applied in 
determining whether plaintiff was guilty of con¬ 
tributory negligence in or while making, or at¬ 
tempting to make, a turn into an intersecting 
street, 90 or, more specifically, in or while making, 


Plaintiff held not negligent as mat¬ 
ter of law 

Cal.—McCoulou v. Vejar, 297 P. 534, 
212 Cal. 49—Klenlen v. Holt, 288 
P. 866. 106 Cal.App. 135. 

Colo.—Buerger Bros. Supply Co. v. 
Denver Fire Reporter & Protective 
Co.. 113 F.2d 671, 108 Colo. 40. 

Ga.—Brown v. Sanders, 160 S.B. 642, 
44 GaApp. 114. 

Mass.—McMillan v. Cantrall, 153 N. 

E. 331, 257 Mass. 103. 

Or.—Santoro v. Brooks, 254 P. 1019, 
121 Or. 424. 

Pa.—Christensen v. Jules Junker, 
Inc., 181 A. 326, 119 Pa.Super. 335 
—Liberman v. Northern Trust Co., 
100 Pa.Super. 223. 

Wis.—Svenson v. Vondrak, 227 N.W. 

240, 200 Wis. 312. 

Nonsuit held not warranted 
Cal.—Grove v. Hodge Transp. Sys¬ 
tem. 265 P. 354, 89 Cal.App. 663. 
N.H.—Mudgett v. McDonald, 161 A. 
33, 85 N.H. 608. 

Bvidence held sufficient to go to Jury 

Fla.—Toll v. Waters, 189 So. 393, 138 
Fla. 349. 

Ill.—-Hodges v. Humphreys, 30 N.E.2d 
920, 307 IU.App. 670. 

Me.—Libby v. Heikkinen, 32 A.2d 604, 
140 Me. 23. 

Mich—Kerns v. Lewis, 224 N.W. 647, 
246 Mich. 423—Kiefer v. Fink, 210 
N.W. 205, 236 Mich. 274. 

N.J.—Beck v. Fleet Carrier Corpora¬ 
tion. 190 A. 509, 117 N.J.Law 545. 
Or.—Luster v. North Coast Transp. 

Co.. 275 P. 666, 128 Or. 660. 

Tenn.—Wilson v. Mullen, 11 Tenn. 
App. 319. 

Wash.—Leer v. Cohen, 116 P.2d 535, 
10 Wash.2d 239. 

Wis.—Gibson v. Streeter, 6 N.W.2d 
662, 241 Wis. 600. 

83. Iowa—Sexauer v. Dunlap, 222 
N.W. 420. 207 Iowa 1018. 

84. > Ill.—Zimmer v. Hill, 20 N.E.2d 

811, 300 Ill.App. 613—Leahy v. 

Morris. 6 N.E.2d 914, 289 IU.App. 
99—Ruddiman v. Eclipse Laundry 
Co., 6 N.E.2d 694, 289 IU.App. 609. 

Mich.—Nice wander v. Diamond, 4 N. 

W.2d 533, 302 Mich. 239. 

N.Y.—Lee v. City Brewing Corpora¬ 
tion, 18 N.E.2d 628. 279 N.Y. 380. 
N.C.—Nichols v. Goldston, 46 S.E.2d 
320, 228 N.C. 614—Swinson v. 

Nance, 15 S.E.2d 284, 219 N.C. 772. 
Pa.—Jones v. Bell Tel. Co. of Pa., 
Super., 49 A.2d 272. 


R.I.—Audette v. New England 
Transp. Co., 46 A.2d 670, 71 R.I. 
420. 

Wash.—Pcrren v. Press, 81 P.2d 867, 
196 Wash. 14—Strong v. Ernst, 14 
P.2d 697, 169 Wash. 617. 

Held not negligence as matter of law 

Cal —Casselman v. Hartford Acci¬ 
dent & Indemnity Co., 98 P 2d 539. 
36 CalApp.2d 700 

Ind—Llndley v Skidmore, 33 N E 2d 
797, 109 Tnd.App. 178. 

Mich—Henry v Sanderson, 245 N.W 
517, 260 Mich. 5(13 

Ta—Torrens v. Belfatto, 176 A. 533, 
116 Pa.Super. 339. 

85. Cal —Dickinson v. Tael tie Grey¬ 
hound Lines, 131 P.2d 401. 55 Cal 
App 2d 824—Matsuda v. Luond, 12G 
P 2d 359, 52 Cal App 2d 453. 

Ivy—Gartrell v Harris’ Cuadm’xs, 
187 S W.2d 1019, 300 Ky. 82. 

Conduct held not negligent as matter 
of law 

Ill.—Wilson v. Superb Cleaning & 
Dyeing Corp., 61 N.E.2d 773, 326 
Ill.App. 262. 

Tex—Pola.sok v. Gaines Bros., Civ. 
App., 185 S.W.2d 609, error refused. 

86. Mich —Valenti v. Mayer, 4 N.W. 
2d 5, 301 Mich. 551. 

N.M —Crocker v. Johnston, 95 P.2d 
214, 43 N.M. 469. 

NC—Stewart v. Yellow Cab Co., 42 
S E 2d 405, 227 N C. 368 

Pa.—Holt v. Pariser, 54 A 2d 89, 161 
Pa.Super. 315—Waid v. A. W Gold¬ 
en, Inc., Com PI, 33 Berks Co.L.J. 
299. 

Tex—Gulf Browing Co. v. Goodwin, 
Civ.App., 135 S W 2d 812, error dis¬ 
missed, judgment correct. 

Utah.—Martin v. Sheffield, 180 P.2d 
127. 

Wash.—Harry v. Beatty, 31 P.2d .97, 
177 Wash. 153—Martin v. Haden- 
feldt, 289 P. 533, 167 Wash 663. 

Held not negligence as matter of law 

Cal.—Schroeder v. McCargar, 30 P.2d 
543, 137 Cal.App. 320. 

Mich.—Kiefer v. Fink, 210 N.W. 205, 
236 Mich. 274. 

Vt.—Sulham v. Bernasconl, 170 A. 
913, 106 Vt. 192. 

Wash.—Hines v. Foster, 6 P.2d 597, 
166 Wash. 165. * 

87. U.S.—Vearn v. Crane, C.C.A.Ind., 
114 F.2d 896—Walkup v. Bardsley, 
C.C.A.Minn., Ill F.2d 789. 
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Cal—Lundgren v. Converse, 83 P.2d 
819, 34 Cal.App.2d 445. 

D C —Herndon v. Higdon. Mun.App., 
31 A 2d 854. 

Iowa—Sanford v. Goodridge, 13 N.W. 

2d 40, 234 Iowa 1036 
Me—Gold v. Portland Lumber Cor¬ 
poration, 16 A 2d 111, 137 Me. 143. 
Minn—Mattfeld v. Nester, 32 N W.2d 
291, 226 Minn. IOC—Hayden v. 

Lundgren, 221 N.W. 715, 175 Minn. 
449. 

Held not negligence as matter of law 

Cal—Setsuko Nitta v. Haslam, 33 P. 

2d 678. 138 Cal.App 736 
Conn.—Drcher v. Smith, 45 A.2d 712, 
132 Conn. 472. 

88. Cal —Setsuko Nitta v. Haslam, 
33 I\2d 678, 138 Cal.App. 736—Lu- 
benko v. San Joaquin Baking Co.,. 
31 1* 2d 1053, 138 Cal App 127 

Ky.—Parris’ Adm’x v. Molter, 65 S.W. 
2d 52. 251 Ky. 432. 

N.H.—Judd v. Terkins, 138 A. 312, 
83 NIT 39. 

42 C J. p 1264 note 74 [f]. 

Held not negligence as matter of law 

Mass — Ray’s Checker Taxi v. Blais- 
dell. 66 N E 2d 563, 319 Mass 487. 
Pa—Stewart v Crawford, Com.Pl., 
55 Montg.Co. 164. 

89. Iowa—Quick v. Paulson. 292 N. 
W. 853, 228 Iowa 665—In re Green’s 
Estate, 278 NW 285, 224 Iowa 1268 
—Sexauer v. Dunlap, 222 N.W. 420, 
207 Iowa 1018. 

Vt.— Reid v. Abbiati, 32 A.2d 133, 113 
Vt. 233. 

Wash.—Hamilton v. Lesley, 25 F.2d 
102, 174 Wash. 516. 

Held not negligence ae matter of law 
Iowa.—Short v. Powell, 291 N.W. 406, 
228 Iowa 333. 

90. Cal.—Sutton v. Tanger, 1 P.2d 
621, 115 Cal.App. 267. 

Conn.—Bennett ▼. De Leonardo, 145 
A. 61, 109 Conn. 602, followed in 
Shelton v. De Leonardo, 146 A. 63, 
109 Conn. 608. 

N.C—Pittman v. Downing, 183 S.E. 
362, 209 N.C. 219. 

Pa. —Adams v. Gardiner, 160 A. 589, 
306 Pa. 576—Luft v. Da Costa, 164 
A. 137, 107 Pa.Super. 553. 

Wis.—Guth v. Fisher, 251 N.W. 228, 
212 Win. 222. 
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or attempting, a left turn* 1 or a complete or U- 
turn 92 or in failing to yield the right of way to 
the other vehicle. 9 * 

So, also, the rule has been applied in determin¬ 


ing whether plaintiff was guilty of contributory 
negligence in failing to see defendant’s vehicle in 
time to avoid the collision; 94 in failing to observe 
traffic or maintain a lookout for traffic on intersect- 


91 . U.S.—Dubrock v. Interstate Mo¬ 
tor Freight System. C.CA.Pa., 143 
F.2d 304. certiorari denied 65 S Ct. 
110, 323 US. 766. 80 L Ed 613— 
Klas v. Yellow Cnb Co. C C A.Ill., 
106 F 2d 935—.Tones v. Thompson, 
CCA Tex.. 80 F 2d 456. 

Cal—Cooper v. Stovfns. 62 P 2d 763. 
17 Cal App 2d 746—Iluber v. Scott. 
10 P 2d 150. 122 Cal App 334— 
Morchrad v. Roehm. 4 I\2d 005. 118 
Cal App 312—Ying v Pickwick 

Stages System, 3 l\2d 597. 117 Cal. 
App. 312. 

Coin—Morgan v. Gore, 44 P.2d 93 8, 
06 Colo. 508. 

Ill—Wallace* v Parnell, 28 N E.2d 
569. 306 Ill App. 310. 

Ind Kraning v Bloxson, 5 NR 2d 
649. 103 Ind App 660. rehearing 

denied 9 N K 2d 107, 103 Ind App 
GG0 

Iowa—Bnnghart v Meredith, 291 N 
W 918. 229 Iowa 60S--Pierce v 
Deneker. 291 N"W 781, 229 Iowa 
479—Hinriehs v Mongol, 293 N W. 
452, 228 Iowa 1124 — Holub v Fitz¬ 
gerald. 213 NW 575. 214 Iowa 
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Kan—Bergman v Kansas City Fub- 
lio Service Co. 58 P 2d 110, 144 
Kan 27. 

Ky —llilscnmd v Bowing. 166 S W. 

2d 84 7, 292 Ky 368 
Mass — Zawaeki v Finn. 29 NU2d 
730, 307 Mass 86. 

Mi eh * Pugh v Butler, 289 1ST W. 209, 
291 Mich 446. 

Minn—Tlavward v Vollbrecht, 293 
NW 246. 208 Minn 191—Ost v. 
Hiring, 292 N.W. 207, 207 Minn. 
500—Spencer v Johnson, 281 N.W. 
879. 203 Minn 402—Jenson v. Gle- 
lnaker. 263 N W 624, 195 Minn. 556 
—Fulweilcr v Twin City Motor 
Bus Co, 239 N.W. 609, 184 Minn. 
519. 

N J —Wassmer v. Public Service 
Electric & Gas Co., 5 A 2d 794, 122 
N J Law 367 —Wassmer v. Public 
Service Electric & Gas Co, 5 A.2d 
762, 122 NJ Law 367—Anderson v. 
Cassidy. 196 A. 653, 119 N.J Law 
331—Lipschltz v New York & New 
Jersey Produce Corporation, 168 A. 
390, 111 N.J Law 392 —Newhouse V. 
Phillips. 166 A. 482, 110 N J Law 
421—Smith v West Side Hardware 
Co.. 186 A. 46. 14 NJMlsc. 398— 
Samuel v. Christiansen, 158 A. 479, 
10 N J Muse 223—Shotkin v. Arrow 
Sanitary Laundry, 165 A. 379, 9 
N.J.Mlsc. 662. 

N.M —Williams v. Haas, 189 P.2d 
632. 

N.Y.—Sanford v. Moreau, 292 N.Y.S. 
595, 249 App.DJv. 915—Guthrie v. 
Thomas. 24 N.Y.8.2d 934, affirmed 
24 N.Y S.2d 936, 260 App.Dlv. 1041, 

61 C.J.S.—S5 


appeal deniPd 25 N Y S.2d 1001, 261 
App Div. 836. 

N.D—Fagerlund v Jensen, 24 N.W. 
2d 81G, 74 N.D 766 

Or—Williams v. Bryson, 40 P.2d 61, 
149 Or 413. 

Pa—Rochelle v. Fabii, 55 A.2d 580, 
161 Pa Super. 431. 

S C.—Lynch v. Per- Dee Express, 30 
S.E.2d 449, 204 SC 537 
Tex—Porter v. Polls, Civ App, 169 
S.W.2d 216, error refused 
Va—Slate v. Saul, 40 S E 2d 171. 185 
Va. 700. 

Wash —Shlnkle v. North Coast 
Transp Co.. 19 P 2d 1111. 172 

Wash 276—Geer v Go Herman, 4 P 
2d 611, 165 Wash. 10 
Wis—Chessman v Werner, 210 N. 

W. 820, 191 Wis 330 
42 C J p 1264 note 74 [c] 

Held not negligence as matter of law 
Cal--Kennedy v Berg, 62 P 2d 1374, 
18 Cal App 2d 53. 

La—White v. American Employers 
Ins. Co , App , 197 So «S03 
Midi —Moquln v. Nastwold, 21 N.W. 

2d 116, 313 Mich 243. 

Minn.—Dahl v Collette, 289 NW 522, 
206 Minn C04. 

Evidence held sufficient to go to jury 

Wash—Vcrcru\Kse v Cascade Laun¬ 
dry Co, 74 1* 2d 920, 193 Wash 
18 i. 

02. Ohio.—Hill v Union Gas & Elec¬ 
tric Co., 200 N.E. 199, 61 Ohio App. 
144. 

Pa —Romanowski v Morganstein, 

170 A. 379, 111 Pa.Super. 443. 

Tex—Phelan Co v Schneider, Civ. 

App., 146 S.W.2d 244, error refused. 
93. US —Bonk v. Welch, C C A. Wis., 
78 F.2d 478. 

Cal.—Muir v. Cheney Bros , 148 P.2d 
138. 64 Cal App 2d 55—-Alma non v. 
San Diego Electric Ry. Co, 59 P. 
2d 513, 15 Cal.App 2d 423—Fugel- 
Bcing v. Steiner, 1 P.2d 553, 115 Cal. 
App. 167. 

Colo—Boyd v. Close, 257 P. 1079, 62 
Colo. 150. 

Fla—De Salvo v. Curry, 33 So 2d 215 
—Economy Cab Co. of Jacksonville 
v. Pinholster, 15 So 2d 674, 153 Fla. 
726—Toll v. Waters, 189 So. 393, 
138 Fla. 349. 

Ill—Edwards r, Hill-Thomas Lime 
& Cement Co., 32 N E 2d 945, 309 
Ill.App. 168. reversed on other 
grounds 37 N E 2d 801, 378 Ill. 180 
—Coleman v. Halt, 13 N.E.2d 188, 
293 Ill App. 615. 

Iowa.—Fait v. Krug, 32 N.W 2d 781 
—Lathrop v. Knight, 297 N.W. 291, 
230 Iowa 272—Sexauer v. Dunlap, 
222 N.W. 420, 207 Iowa 1018. 

Md. —Friedman v. Hendlcr Creamery 
Co., 148 A. 426, 168 Md. 131, 
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Minn.—Hardware Mut Casualty Co. 
v. Anderson. 253 N W. 374. 191 

Minn. 158—-Hayden v Lundgren, 
221 N.W. 715, 175 Minn 449. 

N.Y —Lee v. City Brewing Corpora¬ 
tion. 18 N E 2d 628. 279 N.Y. 380— 
Hoefner v Siegier, 238 N.Y.S 303, 
228 AppPlv. 667. 

Or—Carlson v Homestead Bakery, 
18 P 2d 244, 141 Or. 323. 

Pa— Gruskin v. Stitt, 13 A.2d 412, 
339 Pa. 137. 

Tex.—Safety First Bus Co v Skibin- 
ski. Civ App . 36 S W 2d 288 
Va —Gray v. Van Zug, 37 SE.2d 751, 
185 Va 7. 

Wash —Brewer v. Berner, 131 P.2d 
940, 15 Wash 2d 644—Fetterman v. 
Levitrh. 109 P 2d 1064. 7 Wash.2d 
431—Iluber v Ilemrich Brewing 
Co, 62 P 2d 451. 188 Wash. 233— 
McIntyre v Erickson. 12 P.2d 399, 
168 Wash. 35 5 —McHugh v. Mason, 
283 P 184, 151 Wash 572. 

42 C J p 1264 note 74 Tdl 

Held not negligence as matter of law 

IT S—Glynn v Krippncr, C C.A. 
Minn , 60 F 2d 406 

f'onn - -Speerle v. Dabney, 155 A. 56, 
113 Conn 302 

Mich— Rathburn v Riedel, 289 NW. 
285, 291 Mich 652. 

NTI—Fitzpatrick v Parsons, 10 A. 
2d 660, 00 NTT 458—Bissonnette v. 
Chevorotto, 176 A 2S5. 87 NIL 211 
—Buttrick v. Flynn, 173 A 804, 87 
N.H 45 

NO—Clone v Fisher, 27 S E 2d 642, 
223 N P. 635. 

94. T7 g — Howe v. Schoibol, D C Pa.. 
47 F Supp 295--Buelow v. McDev- 
itt, DCl’ii, 45 F Supp 29 
Cal—Armstrong v Studer, 37 P.2d 
475, 2 Cal App 2d 166. 

Colo.—Woods v. Nil* grist, 149 P.2d 
241, 112 Oolo 257—Boyd v. Close, 
257 P. 1079, 82 Colo 150. 

Conn—Weimcr v. Brock-Hall Dairy 
Co., 40 A 2d 277, 131 Conn 361 — 
Garofano v. Dworkm, 19 A 2d 421, 
127 Conn 648—Smith v. Iliisoh- 
berg. 169 A. 618, 117 Conn. 692 
D C --Standard Oil Co. of N. J v. 
Sheppard, 148 F.2d 363, 80 U S.App. 
DC. 71. 

Iowa—Ithinehart v. Shambaugh. £98 
N W. 876, 230 Iowa 788. 

Mass—Games v. Ratnowsky, 41 N.E. 

2d 25, 311 Mass. 254. 

Mich.—Thompson v. Michigan Cab 
Co, 272 NW. 710, 279 Mich 370. 
Minn.—Lit man v. Walso, 1 N W.2d 
391, 211 Minn 398— Spencer v. 

Johnson. 281 N.W. 879, 203 Minn. 
402—Overly v. Troy Laundcrers & 
Cleaners, 265 N.W. 2C8, 196 Minn. 
413—Carlson v. Stork, 246 N.W. 
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ing streets ; 95 in failing to maintain a lookout prop¬ 
erly and carefully , 96 as where he failed to exer¬ 
cise care in the manner of making, and the point 
from which he made, his observations , 97 or where, 
having the right of way, he failed to maintain a 


proper lookout for vehicles proceeding on the dis¬ 
favored highway or in the disfavored direction 
or, having looked, in failing to look again, make 
further observations, or maintain a constant look¬ 
out ; 99 or, having looked, and having seen defend- 


746, 188 Minn. 204—Eckman v. 

Lum, 246 N.W. 638, 187 Minn. 437. 
Mo.—Stelmach v. Saul, App., 60 S. 
W.2d 721. 

Neb.—Spaulding: v. Howard. 27 N.W. 
2d 832, 148 Neb. 496—Meyer v. 
Platte Val. Const. Co., 26 N.W. 2d 
412, 147 Neb. 860—Roberts v. Carl¬ 
son, 8 N.W.2d 175, 142 Neb. 851— 
Whitaker v. Keogh, 14 N.W.2d 596, 
144 Neb. 790, followed in 14 N.W.2d 
600, 144 Neb. 796—Thrapp v. Mey¬ 
ers. 209 N.W. 238, 114 Neb. 689. 47 
A.L.R. 585. 

N.J.—Struyk v. Griffin, 153 A. 612, 
107 N.J.Law 334—Schaack v. J. A. 
Holmes Const. Co., 158 A. 494, 10 
N.J.Misc. 226. affirmed 163 A. 663, 
110 N.J.Law 16. 

N.Y.—Jahrstorfer v. Stillman. 11 N. 

Y.S.2d 651, 256 App Div. 1105. 

Pa.—Renz v. Hazlett, 198 A. 675, 330 
Pa. 306—Kaiser Co v. American 
Individual Laundry Co., 10 A.2d 64, 
138 Pa.Super. 124. 

S.D.—Pester v. George, 25 N.W.2d 
455. 

Va.—Angcll v. McDaniel, 181 S.E. 
370, 165 Va. 1. 

Wash—Pyle v. Wilbert, 98 P.2d 664, 
2 Wash 2d 429—Carlson v. Whelan, 
84 P.2d 1001. 197 Wash 104—Harry 
v. Beatty, 31 P.2d 97. 177 Wash. 
153. 

Wis.—Reynolds v. Madison Bus Co., 
26 N.W.2d 653, 250 Wis. 294. 

Held not negligence as matter of law 

U.S.—Van Wie v. U. S.. D C.Iowa, 77 
F.Supp. 22. 

Cal.—Kroijer v. Jenkins. 6 P.2d 96, 
119 Cal App. 176—Morehead v. 
Roehm, 4 P.2d 996, 118 Cal.App. 
312. 

Conn.—Pizzarello v. Sheldon, 36 A.2d 
376, 130 Conn. 643—Alderman v. 
Kelly, 32 A.2d 66, 130 Conn. 98. 
D.C.—Shu v. Basinger. Mun.App, 57 
A.2d 295. 

Iowa—Arends v. De Bruyn, 252 N.W. 
249, 217 Iowa 529. 

Md.—Greenfeld v. Hook, 8 A.2d 888, 
177 Md. 116, 136 A.L.R. 1485. 

Mich—Scurlock v. Peglow, 249 N.W. 
35, 263 Mich. 658. 

Minn.—Mahowald v. Beckrich, 2 N. 
W.2d 669, 212 Minn. 78—Boerner 
v. Wiemann, 289 N.W. 562, 206 
Minn. 548. 

Mo.—Thompson v. Energy Const. Co., 
App., 295 S.W. 624. 

N.Y.—Lazar v. Goldfarb, 75 N.Y.S. 

2d 272, 278 App.Div. 763. 

Pa.—Craig v. Gottlieb, 55 A.2d 573, 
161 Pa.Super. 626—Cunningham v. 
Spangler, 186 A. 173, 123 P&jSuper. 
161—Sassman v. D-ger, Com.Pl., 63 
Montg.Ce. 81—Eigleson ▼. Gill, 


Com.Pl., 59 Montg.Co. 4—King v. 
McQuale, Com.Pl., 56 Montg.Co. 
207—Miscovirh v. Houston, Com. 
PL, 24 West.Co.L.J. 25. 

R.I.—De Arruda v. Newport Cream¬ 
ery, 197 A 474, 60 R.I 153. 

Wash—Garrett v Byerly, 284 r 

343, 165 Wash. 351, 68 A L.R 254. 
Evidence held sufficient to go to 

Jury 

Mich—Seymour v. Carr, 11 N.W.2d 

344, 307 Mich. 109 

Wash.—Vercruysse v Cascade Laun¬ 
dry Co., 74 P.2d 920, 193 Wash 
184. 

95. US—Foresman v. Pepin, DC. 
Pa., 71 FSupp. 772, affirmed, C.C. 
A, 161 F.2d 872 

Cal—Yack v. Tiffin, 158 P 2d 620, 
69 Cal.App 2d 226—Jacobsen v. 
Vaughn, 21 P 2d 141, 131 Cal App. 
277. 

Conn —Stiles v. Countermash, 171 A 
509, 118 Conn. 691. 

Iowa—Roe v Kurtz, 210 N W. 550, 
203 Iowa 906. 

Kan —Marshall v. Boucher, 107 P.2d 
698, 152 Kan -697 

Mich—Travis v. Eiscnlord, 239 N 
W 304, 256 Mich 261. 

Minn—Kane v Locke, 12 N.W.2d 
495, 216 Minn 170 

N.M—Mu\ field v. Orowdus, 35 P 2d 
291, 38 N M 471. 

Ohio—Goodyear Tiro & Rubber Co. 
v. Marhofer, 176 N.E. 120, 38 Ohio 
App. 143. 

Or—Stryker v. Hastie, 282 P. 1087, 
131 Or. 282. 

Pa.—Taylor v. Burke, Com.Pl., 33 
Del Co 560. 

42 C.J. p 1264 note 74 [b]. 

Conduct held not negligence as mat- 
ter of law 

Cal —Pruitt v. Krovitz, 139 P.2d 992, 
59 Cal App 2d 666 

Pa—McCormick Transp. Co. v. Phil¬ 
adelphia Transp. Co, 55 A.2d 771, 
161 Pa.Super. 533 —Miller v. Stauf¬ 
fer, Com n., 37 Berks Co.L.J. 247. 
Tenn.—Duling v. Burnett, 124 S.W. 

2d 294, 22 Tenn.App. 622. 

Tex.—Scroggs v. Morgan, Civ.App., 
107 tS.W.2d 911, reversed on other 
grounds 130 S.W.2d 283, 133 Tex. 
681. 

96. Ind.—Lewin v. Moll, 186 N.E. 
905, 98 Ind.App. 1. 

Md.—McDowell, Pyle & Co. v. Mag¬ 
azine Service, 164 A. 148, 164 Md. 
170. 

Minn.—Pearson v. Norell, 269 N.W. 
643, 198 Minn. 303—Johnston v. 
Jordan, 258 N.W. 433, 193 Minn. 
298. 

Neb.— Roberts v. Carlson, 8 N.W.Sd 
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175. 142 Neb. 851—Olson v. Lilley, 
2 N.W.2d 16, 140 Neb. 779. 

NH.—Adams v. Landry, 35 A 2d 510, 
93 N.H. 74. 

N.J.—Le Ravin v. Suburban Gas Co., 
45 A 2d 664, 134 N.J.Law 10. 

Pa.—Van Ronk v. Holland Laundry, 
170 A. 470. Ill Pa Super. 529. 

Tex.—Schuhmacher Co. v. Bahn, Civ. 
App., 78 S.W.2d 205, error dis¬ 
missed. 

Wyo —Ries v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 53 Wyo. 
104. 

Held not negligence as matter of 
law 

Cal.—Hoffman v. McNamara, 282 P. 

990, 102 Cal.App. 280. 

Wis.—Nowicki y. Northwestern Nat 
Casualty Co, 12 NW.2d 918, 244 
Wis. 632. 

97. U S —Nielsen v. Richman, C.C A. 
SIX, 114 F 2d 343, certiorari de¬ 
nied Richman v. Nielsen. 61 SCI. 
172, 311 US 705, 85 L Ed 458 

Cal —Lavin v Fcreria, 52 P 2d 518. 
10 Cal.App 2d 710 

ra—Freedman v Ziccardi, 30 A.2d 
172, 151 l*a Super 159 

Held not negligence as matter of 

Minn—Kraus v Saffert, 293 N.W. 
253, 208 Minn 220 

98. Colo —Denver Equipment Co. v. 
Newell, 169 P 2d 174, 115 Colo. 23. 

Iowa—Liddle v Hyde, 247 N W. 827, 
216 Towa 1311. 

S.D—Robertson v. Hennnch, 29 N. 
W 2d 329. 

Tex.—Edson v. Perry-Foley Funeral 
Home, Civ App, 132 S W.2d 282, 
error dismissed, judgment correct 
Wis.—Kilcoyne v. Trausch, 269 N W. 
276, 222 Wis. 528. 

Held not negligence as matter of 
law 

Iowa.—Simanek v. Bi hel, 7 N.W 2d 
792, 232 Iowa 1150 

Pa.—Walter v. Nu-Car Carriers, 49 
A.2d 635, 159 Pa Super. 600. 

99. Cal.—Briggs v. Koyer, 32 P.2d 
649, 138 Cal.App. 487. 

DC.—Lansburgh & Bros. v. Binnix, 
Mun.App., 42 A.2d 922. 

Ill.—Anderson v. Kr&nclc, 66 N.E. 

2d 316, 328 Ill.App. 364. 

Ky.—Danville Cab Co. v. Hendren, 
201 S W.2d 561, 304 Ky. 528. 
Mich.—Adams v. Canfield, 248 N.W. 
800, 263 Mich. 666. 

Minn.—Guthrie v. Brown, 256 N.W. 
898. 192 Minn. 434. 

Mo.—Ritzheimer v. Marshall, App., 
168 S.W.2d 159—Martin ▼. Kiefer, 
App., 95 S.W.2d 1214. 
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ant's vehicle approaching, in proceeding neverthe¬ 
less across the intersection, having misjudged the 
speed or distance or danger of the approaching ve¬ 


hicle j 1 or, having seen the threat, in failing to stop 
his vehicle, or to take other steps to avoid the col¬ 
lision, in time . 2 


Pa.—Phillips v. Aronimink Transp. 
Co., Com.PI., 28 Del.Co. 467—Mul¬ 
len v. Allen, Com PI., 63 Montg.Co. 
19. 

R. I.—Simpson v. Gautreau, 6 A.2d 
302, 62 R.I. 309. 

S. D —Fester v. George, 25 N.W.2d 
*56. 

Tex.—Brown v. Winn, Civ.App., 176 
SW.2d 595, error refused. 

Wash.—Fetterman v. Levitch, 109 P. 
2d 1064, 7 Wash 2d 431—Warren 
v. Hynes, 102 P 2d 691, 4 Wash.2d 
128—Huber v. Hemrich Brewing 
Co., 62 P.2d 451, 188 Wash. 235. 
Wis.—Nelson v. Klemm, 245 N.W. 
657, 210 Wis 432. 

Held not negligence a a matter of law 

Cal.—Hill v. Fresno County, 35 P. 
2d 593, 140 Cal App. 272—Swartz 
v. Feddorshon, ‘268 P. 430, 92 Cal. 
App 285 

Iowa—Khinehart v. Shambaugh, 298 
N W 876, 230 Iowa 780. 

Mich—Leete v. Gould, 13 N.W.2d 
844, 308 Mich. 345—Swainston v. 
Kennedy, 235 N.W. 240. 253 Mich. 
518. 

Minn —Mattfeld v. Nester, 32 N.W. 
2d 291, 226 Minn 106—Jcddoloh v. 
Huckenhull, 18 NW.2d 582, 219 

Minn 541—Norling v Stempf, 293 
N.W. 250, 208 Minn. 143. 

N.J —Ncidig v. Fisher, 8 A.2d 664, 
123 NJ.Law 242. 

NY—Goschar v. Bauer, 13 N.Y.S.2d 
328. 

Pa— Ciruskin v. Stitt, 13 A 2d 412, 
339 Pa. 137—Clark v. Philadelphia 
Housing Authority, 55 A.2d 435, 
161 Pa Super 542—Itandich v. 
Arena & Sons, 39 A.2d 458, 156 Pa. 
Super. 99—Sommer v. Blacka, 34 
A 2d 830, 153 Pa.Super. 643—Gard¬ 
ner v. Kline, 9 A 2d 487, 137 Pa. 
Super. 505, followed in Wawa Dai¬ 
ry Farms v. Kline, 9 A.2d 490, 137 
I‘a. Super 510—Dresh v. Imes, Com. 
PI. 37 Berks Co.L.J. 45. 

Wash.—Ellis v. Olson, 246 P. 944, 
139 Wash 361. 

Wis.—richler v. Ladwig, 217 N.W. 
320, 194 Wis. 535. 

Evidenoe held sufficient to go to 

Jury 

Iowa.—DeBuhr v. Taylor, 5 N.W.2d 
597, 232 Iowa 792. 

1. U.tS.—Nielsen y. Richman, C.C.A. 
S.D., 114 F.2d 343, certiorari denied 
Richman v. Nielsen, 61 SCt. 172, 
311 U.S. 705, 85 L.Ed. 458—Glynn 
v. Krlppner, C.C.A.Minn., 60 F.2d 
406. 

al.—Page ▼. Mazzei, 3 P.2d 11, 213 
Cal. 644—Granath v. Andrus, 160 
P.2d 129, 70 Cal.App.2d 99—Dickin¬ 
son v. Pacific Greyhound Lines, 131 
P.2d 401, 65 Cal.App.2d 824—Ebert 
v. Tide Water Associated Oil Co.. 


129 P.2d 135, 54 Cal.App.2d 497— 
Casselman v. Hartford Accident & 
Indemnity Co., 98 P.2d 539, 36 Cal. 
App.2d 700—Avalos v. Grimale, 87 
P.2d 392, 30 Cal.App.2d 725—Sene- 
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Wash.—Swanson v. Sewall, 48 P.2d 
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Westinghouse Electric & Mfg. Co., 
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Held not negligence as matter of 
law 
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Pa—Lookatch v. Robinson, 179 A. 
66, 318 Pa 545—Stcdngart v. Kan- 
ey, 19 A.2d 499, 144 Pa Super. 634 
—Jacobson v. George B. Newton 
Coal Co. 170 A. 322, 112 Pa Super. 
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Chester Co L.R. 238. 
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249. 
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It is also a question of fact, on conflicting evi¬ 
dence, whether plaintiff was guilty of contributory 
negligence where he was entitled to the right of 
way ; 3 where defendant indicated that he yielded 
the right of way to plaintiff where he entered the 
intersection with the traffic light in his favor ; 5 
where he was driving on a through or main or 


much-traveled highway , 6 or was entering an inter¬ 
section with such a highway where plaintiff's ve¬ 
hicle had entered the intersection first , 6 and had 
nearly cleared the intersection ; 6 where plaintiff 
approached and entered the intersection from de¬ 
fendant's right ; 10 where plaintiff approached and 


2S6—Roellig v. Gear, 260 N.W. 232, 
217 Wis. 651—Dormeyer v. Hall, 
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ton. 185 N.E. 270, 204 Ind. 550. 

Md—Wlodkowski v. Yerkaitis, 67 A. 
2d 792. 

Mich—Waling v City of Detroit, 13 
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76G, 144 Neb. 150. 
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144 Pa Super. 684—Roth v. Hurd, 
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N.W.2d 582, 219 Minn. 641—Ilcn- 
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Tex—American Grocery Co. v. Abra¬ 
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Vt —Beattie v. Parkhurst, 163 A. 
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Wash.—Hamilton ▼. Lesley, 25 P 2d 
102, 174 Wash. 616—Thompson v. 
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affirmed 12 F.2d 1119, 167 Wash. 
495. 
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Rosenberg, 41 P.2d 166, 4 Cnl App 
2d 500—Wise v. Stott, 300 I* 883. 
114 Cal.App. 702. 
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affirmed 156 A. 370, 108 N.J.Law 
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205 N.C. 238. 
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entered the intersection from defendant’s left ; 11 
where plaintiff’s vehicle struck defendant’s vehi¬ 
cle ; 12 where plaintiff’s vehicle was struck by de¬ 
fendant’s vehicle ; 18 where plaintiff’s vehicle skid¬ 
ded at the intersection ; 14 where defendant’s vehi¬ 
cle skidded at the intersection ; 15 where plaintiff 
collided with a vehicle having special privileges, 
such as an ambulance, or a fire or police department 
vehicle ; 16 where plaintiff had entered or attempt¬ 
ed to cross an intersection after stopping ; 17 where 
plaintiff entered the highway from a private drive¬ 
way ; 18 where plaintiff stopped in the highway to 


permit defendant to pass ; 19 or where plaintiff 
swerved or turned or drove off the road or made 
some other attempt in order to avoid a collision . 20 

The rule has also been applied in determining 
plaintiff’s contributory negligence in connection 
with an accident where defendant’s vehicle turned 
into the highway on which plaintiff was proceed¬ 
ing ; 21 where defendant’s vehicle came out of a 
private driveway ; 22 where defendant was backing 
across or into the highway ; 23 where defendant was 
making or attempting to make a turn , 24 such as a 
complete or U-turn , 26 or a left turn , 26 after giving 


R.I—Higginbotham v. Young, 193 A. 
626. 69 RI. 1. 

S D.—Lltz v. Arbeiter, 233 N.W. 914, 
57 S D. 481. 
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1077. 137 Tex 112 

11. Cal—Smith v Tollard, 8 P.2d 
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Held not negligence as matter of law 

Pa—Young v Gill, supra. 
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Y.S.2d 253, 262 App Div. 105-6. 
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2d 607, 13 Cal.App 2d 159. 
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l'a.Super. 437. 
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Co. 192 A. 749, 58 R.I. 305. 
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910, 6 Wash.2d 396. 
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220 Ala. *229. 
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P.2d 788, 131 Cal App 21. 
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E. 335, 280 Mass 199. 

Minn.—Travis v. Collett, 17 N.W 2d 
68, 218 Minn. 592—Ilogle v. City of 
Minneapolis, 258 N.W. 721, 193 

Minn. 32G 

Tex—Reverra-Fewell Undertaking 

Co. v. James, Civ App., 13 S W.2d 
464 

17. Fla.—Ilart v. Held, 5 So 2d 878, 
14 9 Fla 33 

Ill —St Clair Nat. Bank v Monag¬ 
han, 256 Ill App 471 

Town—Odegard v Gregor^on, 12 N 
W 2d 659. 224 Town 325 iShutes v 
Weeks, 262 N W 518. 220 Iowa G16 

Mich—Leote v Gould. 13 N W 2d 
84 1, 308 Mi eh 315—Lindzy v 

Swaab, 248 N W. -617, 263 Mieh 
264. 

Mo—Bramblctt v. Harlow, App., 75 
S W 2d 626. 

NJ—Fanner v. Kennedy, 168 A. 445, 
111 NJ Law 328 

Pa.—Bowers v. Gaglione, 185 A 315. 
322 Pa 329 —Gumi elite v Long. 
Coin PI , 33 Del Co. 124—Hancock 
v. Aronimink Transp Co. Com PI , 
27 Del Co. 429—Weaver v Scranton 
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Mont g Co 218 

Va—Greenloaf v. Richards, 16 S.E. 
2d 374, 178 Va. 40. 
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Wash. 394. 

Held not negligence as matter of law 
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Iowa 458. 

N II.—Spear v. Penna, 27 A 2d 92, 92 
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tisson v. Cavanagh, 63 P.2d 868, 18 
Cal.App.2d 123, transfer denied, 

549 


Sup.. 64 F.2d 945. 18 Cal.App.2d 
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W. 697, 199 Minn. 376. 
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press Co, 10 A.2d 864, 138 Pa Su¬ 
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515, 103 Pa Super 5 49. 
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Hold not negligence as matter of 
law 

Cal— Mogle v. Hunt. 293 P. 844, 110 
Cal App 177. 

T’n--Williams v. .Stem, 40 A.2d 101, 
15G Pa Super 250 

Evidence held sufficient to go to jury 

N Y.—Dickerson v Daniels & Ken¬ 
nedy , 8 N Y S 2d 293. 255 App Div. 
990, reargument denied 10 N.Y.S. 
2d 213, 256 App.Dlv. 827. 

21. Ill—MeCarty v O H Yatrs & 
Co, 14 N E 2d 254, 291 Ill.App. 474. 

Mo.—Wheeler v. Breeding, App., 109 
S W 2d 1237. 

Pa—Todd v Nesta, 157 A. 678, 305 
Pa. 280—Roscnuller v Zucker, 2 A. 
2d 620, 133 Pa Super. 216 

22. Minn—Salters v. Uhlir, 292 N. 
W 762, 208 Minn G6. 

Mo—Wheeler v. Breeding, App., 109 
S.W 2d 1237. 
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23. Minn —Carlson v. Peterson, 284 
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851, 113 Cal App. 523. 
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a left-turn signal ; 27 where defendant was driving 
on the wrong side of the highway ; 28 where de¬ 
fendant’s vehicle was traveling at a high and dan¬ 
gerous rate of speed which was not anticipated or 
realized by plaintiff ; 22 where defendant failed to 
yield the right of way as plaintiff assumed he 
would ; 30 or where defendant failed to stop or 
slow down at an intersection where he was required 
to, as plaintiff assumed he would . 31 


Various incidental questions of fact have been 
held, on conflicting evidence, to be for the jury ; 32 
including such questions as whether plaintiff was in 
the exercise of due care for his safety ; 33 whether 
plaintiff had the right of way , 34 or had forfeited 
it ; 35 whether plaintiff had violated the right of way 
statutes , 36 and whether a violation of the right of 
way regulations was justifiable or excusable ; 37 
whether the traffic lights were in plaintiff’s favor 


Mo.—Hamro v. Conger, 209 S.W.2d 
242, 357 Mo. 497. 

N.Y.—Boylan v. Whitehouse, 242 N. 

YjS. 11, 229 App.Div. 372 
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A. 7-58, 129 Pa.Super. 70. 
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out jury 
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Neb.—Spaulding v. Howard, 27 N.W. 

2d 832, 148 Neb. 496 
N.J.—Spear v. Hummer, 168 A. 170, 
11 N.J.Misc. 709. 

Pa.—Boehm v. Heston, 189 A. 298, 
325 Pa. 89. 

Wash.—Gibson v. Spokane United 
Rys., 84 P.2d 349, 197 Wash. 58. 

Plaintiff held not negligent as mat¬ 
ter of law 

U.S.—Glynn v. Krippner, C.C.A.Minn., 
60 F.2d 406. 

Kan.—Sullivan v. Johnston, 190 P. 

2d 417, 144 Kan. 386. 

N.H.—Fitzpatrick v. Parsons, 10 A. 
2d 660, 90 N.H. 458. 

80. Cal.—De Priest v. City of Glen¬ 
dale. 169 P.2d 17, 74 Cai.App.2d 464. 
Ill.—L. B. Piper & Co. v. Yellow Cab 
Co., 246 Ill.App. 487. 

Minn.—Ernst v. Union City Mission, 
272 N.W. 385, 199 Minn. 489. 


Plaintiff held not negligent as mat¬ 
ter of law 

Ind.—Snider v. Truex, 51 N.E.2d 477, 
222 Ind. 18. 

Or.—Santoro v. Brooks, 254 P. 1019, 
121 Or. 424. 

31. Ark—Rexer v. Carter, 186 S.W. 
2d 14 7, 208 Ark. 342. 

Cal —Wauehopp v. Baumback, 296 P 
310. 112 Cal.App 64. 

Ill—Mueth v. Jaska, 23 N.E 2d 805, 
302 Ill App 289. 

Iowa—Wheeler v. Peterson, 240 N. 

W. 683. 213 Iowa 1239 
Kan—Kt*Jr v. Trager, 7 P.2d 49, 134 
Kan 505, 81 A L.R 181 
Mich.—Campbell v. Ostorland. 277 N. 
W. 875, 283 Mich. 175—Tlillikcr v. 
Nelson, 257 N W. 717, 269 Mich 
359—Layton v. Crcgan & Mallory 
Co, 252 NW. 337, 265 Mich 574 
—Haynes v. Clark, 233 N.W. 321, 
252 Mich 295. 

N J —Pollack v. New Jersey Dell 
Telephone Co., 181 A. 318, 116 N. 
J Law 28 

Pa—Holland v Kohn, 38 A 2d 500, 
155 Pa Super. 95—Dougherty v. 
Close, Com.PI., 22 Lehigh Co.L J. 
395. 

Plaintiff held not negligent as mat¬ 
ter of law 

Pa—Glennon v. Ostroff, 24 A.2d 29. 
147 Pa Super 182—King v. Mo- 
Quale, Com PI, 56 Montg.Co. 207 

32. U.S —Schwartz v. Eitel, C.C.A 
Wis., 132 F2d 760. 

Cal.—Bischell v. State, 157 P.2d 41, 
68 Cal.App 2d 557. 

Colo.—Potts v. Bird, 27 P.2d 745, 93 
Colo. 547. 

N.Y.—Armstrong v. Holler, 25 N.Y.S. 

2d 984, 261 App.Div. 1017. 

Tcnn.—Walters v. Staton, 111 S.W. 

2d 381, 21 Tenn.App. 401. 

Va.—Brown v. Wallace, 35 S E 2d 
793, 184 Va 570. 

Wash—Murphy v. Hunzlker, 2 P.2d 
270, 164 Wash. 40. 

Evidence held sufficient to go to Jury 

Conn.—Peckham v. Knofla, 36 A.2d 
740, 130 Conn. 646. 

33. U.S.—Glynn v. Krippner, C.C.A. 
Minn., 60 F.2d 406. 

Ill.—Ritter v. Nieman, 74 N.E.2d 
911, 332 Ill.App. 283—Nelson v. 
Nihan, 74 N.E.2d 549, 331 Ill App. 
610—Ritter v. Neiman, 67 N.E.2d 
417, 829 Ill.App. 163—Nash v. 
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Welch, 57 N.E.‘2d 648, 324 Ill.App. 

225. 

Me—Collins v. Kelley, 179 A. 65. 
133 Me. 410. 

Mass.—Barrows v. Checker Taxi Co., 
195 N.E. 112, 290 Mass. 231—Har¬ 
low v. Corcoran, 196 N.E. 108. 290 
Mass 289—Dodge v. Town Taxi, 
183 N.E. 260, 281 Mass. 77—Fer¬ 
reira v Zaccolanti, 183 N.E. 261, 
281 Mass 91—Palombclla v. Foss, 
178 NE 232. 277 Mass. 143—Keyes 
v Checker Taxi Co., 176 N E. 207, 
275 Mass. 461—Ragdazurian v. 
Nathanson, 169 N.E. 148, 269 Mass. 
386. 

Mich.—Foote v. Huelster, 261 N.W. 
296. 272 MJch. 194—Scott v. Wal¬ 
lace. 230 N.W. 946, 251 Mich. 28— 
Tregonning v. Castantini, 220 N.W. 
171, 243 Mich. 233. 

Minn —Bayers v. Bongfeldt, 277 N. 
W. 239, 201 Minn 646—Greene v. 
Freeman, ,617 N.W. 485, 173 Minn. 
622. 

Mo —Wheeler v. Breeding, App , 109 
S W 2d 1237. 

NJ—Purcell v Pollock, 143 A 426, 
105 N J Law 221 . 

Ohio—Smith v. Brane. App, 61 N 
E 2d 908—Nunn v. Davidson, 9 N. 
E 2d 732, 55 Ohio App 297 
Pa—Romanowski v. Morganstcin, 
170 A. 379. Ill Pa Super. 443 
R.I —De Rohbio v Hart, 45 A 2d 169, 
71 R.I. 347 

Wash—Novotney v. Thompson, 257 
P. 236, 144 Wash. 1*55. 

34. Ark.—Payne v. Mosley, 162 S. 
W 2d 889, 204 Ark. 510. 

Neb.—Meyer v. Platte Val. Const. 

Co., 25 N.W.2d 412, 147 Neb 860 
N.C.—Kennedy v. Smith, 39 S.E 2d 
380, 226 N.C. 514. 

35. Pa.—Reiter v. Andrews, 38 A. 
2d 508, 155 Pa Super. 449. 

36. Minn.—Packar v. Brooks, 300 N. 
W. 400, 211 Minn. 99. 

Mo —Roberts v. Wilson, 38 S.W.2d 
169, 225 Mo.App. 932. 

Ohio.—Heidle v. Baldwin, 161 N.E. 

44, 118 Ohio iSt. 375, 68 A.L.R. 1186. 
Provision granting fire apparatus 
right of way 

Mass.—Nestor v. Tewksbury, 182 N. 
E. 385, 280 Mass. 199. 

37. Cal—Satterlee v. Orange Glenn 
School Dlst. of San Diego County, 
177 P.2d 278, 29 Cal.2d 581. 
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or against him ; 88 whether plaintiff properly stopped 
at a stop street , 89 or when otherwise required to ; 40 
whether plaintiff saw, or knew of the existence of, 
a sign bearing a traffic instruction or prohibition ; 41 
whether plaintiff was driving at a prudent speed 
with his car under control ; 42 whether plaintiff kept 
a proper lookout , 48 and whether plaintiff could or 
should have seen defendant's automobile ; 44 what 
side of the road plaintiff was driving upon ; 45 
whether plaintiff drove to the left of the intersec¬ 
tion of the centers of the intersecting streets, and 
where such point was ; 46 whether in the light of the 
respective speeds and distances of the two vehi¬ 


cles plaintiff had a reasonable opportunity to cross 
the intersection without danger of collision ; 47 and 
the relative locations of the vehicles when they 
struck . 48 

Uncontradicted or insufficient evidence . Where 
the evidence is uncontradicted and the only infer¬ 
ence which can reasonably be made therefrom is 
clear, the question whether or not plaintiff is guilty 
of contributory negligence is a matter of law for the 
court . 49 Where the evidence is insufficient to carry 
the issue to the jury, it is for the court to rule as a 
matter of law with respect to the alleged contribu¬ 
tory negligence of plaintiff . 50 


38. D.C.—Peake v. Bamsey, Mun 
App., 43 A 2d 763. 

Ill.—Ambrose v. Doyle, 76 N E 2d 
802, 333 111.App. Ml—Hell v. Kas- 
tengren, 65 N.E 2d 579, 328 Ill. 
App. 301. 

39. U.S.—Nielsen v. Rlehman, CCA. 
SD., 114 F 2d 343, certiorari de¬ 
nied Richman v. Nielsen, 61 S Ct 
172, 311 U S 705. 85 L Ed 458 

D.C —Lansburgh & Bros v Binnix, 
Mun App . 42 A 2d 922. 

Iowa—Willemsen v Reedy, 244 N. 

W 691, 215 Iowa 193. 

Me —Eaton v. Marcclle, 29 A 2d 162, 
139 Me 256. 

Minn —Neubarth v. Fink, 297 N.W. 
171. 210 Minn. 55. 

N J.—Be Bavin v. Suburban Gas Co , 
45 A 2d 664, 134 N J.Law 10. 

Ohio—Smith v. Brane, App, 61 N E 
2d 908 

Wash —Pyle v. Wnbert, 98 P 2d 664, 
2 Wush.2d 429 

W Va—Hambrick v. Spalding, 179 S. 

E 807, 116 W.Va 235. 

Evidence held sulllciex&t to go to Jury 

Cal —Dickinson v. Pacific Greyhound 
Dines, 131 P.2d 401, 55 Cal App 2d 
824. 

40. Mass —Nestor v. Tewksbury, 
182 N.E. 335, 280 Mass. 199. 

41. U.S.—Klas v. Yellow Cab Co., 
C.C.A Ill., 106 F.2d 935. 

Ill.—Goad v. Grissom, 57 N.E 2d 
514, 324 Ill.App. 123. 

Wash.—Cushman v. (Standard Oil Co. 
of California, 260 P. 996, 145 Wash. 
481. 

42. Pa.—Holt v. Fariser, Com.Pl., 10 
Fay.L.J. 31. 

43. N.H.—Bissonnette v. Cheverette, 
176 A. 285, 87 N.H. 211. 

Tex.—Larson v. Whitten, Civ.App., 
Ill S.W.2d 736, error dismissed. 
Wash.—Fetterman v. Levitch, 109 P. 

2d 1064, 7 Wash.2d 431. 

Wis.—Nowicki v. Northwestern Nat. 
Casualty Co., 12 N.W.2d 918, 244 
Wis. -632. 

44. Cal.—Roller v. Daleys, Inc., 28 
F.2d 345, 219 Cal. *542. 

D.C.—Lansburgh & Bros. v. Binnix. 
Mun.App., 42 A.2d 922. 


Pa.—Miscovich v. Houston, Com.Pl., i 
24 West Co.L.J. 25—Bross v Ofak, | 
Com PI , 49 Dauph Co. 433 
S.C.—Lynch v. IVe Dee Express, 
30 S.E 2d 449, 204 SC. 537 

i 

45. Mass—O’Brien v. Guiterman, 
1-52 NE. 883, 256 Mass. 560. 

46. Conn.—Decker v Roberts, 12 A. 
2d 541, 126 Conn 478. 

47. Cal —Galway v Guggolz, 4 P. 
2d 290. 117 Cal App. 639 

Me.—Hill v. Janson, 31 A 2d 236, 139 
Me. 344. 

N.H—Gendron v. Glidden, 148 A. 461, 
84 NH 162. 

NY.—Southcombe v. Coyle, 8 N.Y.S. 
2d 557 

Or.—Van Zandt v. Goodman, 179 P 2d 
724, 181 Or. 80. 

Pa—Redmond v. Koons, 97 Pa.Su- 
per. 229—Biayman v. DeWolf, 97 
Pa.Super. 220. 

48. Okl.—Binding-Stevens Seed Co. 
v. Petris, 67 P:2d 956, 180 Okl 95. 

49. Mass.—Zawacki v. Finn, 29 N. 
E.2d 730. 307 Mass 86. 

Mich—Wallace v. Rosenfeld, 280 N. 

W. 733, 285 Mich. 204. 

Fa—Haney v. Woolford, 188 A. 405, 
124 Pa.Super. 208—Brayman v. De- 
Wolf, 97 Pa Super. 225—Elscheid 
v. Dewliirst, Com.Pl , 48 Dauph.Co 
316—Harward v. McCinley, Com. 
n , 56 Montg.Co. 382. 

Tex.—Phelan Co. v. Schneider, Civ. 
App., 146 S.W.2d 244, error re¬ 
fused. 

Wash.—Harry v. Beatty, 31 F.2d 97, 
177 Wash. 153. 

42 C.J. p 1264 note 77. 

Plaintiff held guilty of contributory 
negligence 

(1) In general. 

Cal.—Solko v. Jones, 3 P.2d 1028. 117 
Cal.App. 372. 

Colo.—Kracaw v. Michelotti, 276 P. 
333, 85 Colo. 384. 

Iowa.—Parrack v. McGaffey, 251 N. 

W. 871, 217 Iowa 368. 

Md.—Askin v. Long, 6 A.2d 246, 176 
Md. 545. 

Mich.—Faustman v. Hewitt, 264 N. 
W. 863, 274 Mich. 458. 
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Minn.—Engholm v. Northland 
Transp. Co., 238 N.W. 795, 184 

Minn. 349. 

Mo —Hamre v. Conger, 209 S.W.2d 
242, 357 Mo 497. 

Pa.—McAmbley v. Martin, 100 Fa. 
Super. 693—Fraser v. Voight, 100 
Pa Super. 248—Why v. Stratton, 92 
Pa.Super. 476—Frank v. Pleet, 87 
Pa Super. 494—Miller v. Devine, 
Com.ri., 54 Dauph Co. 418—Sweet 
v. Rounds, Com.Pl, 2'6 Erie Co. 32, 
affirmed 36 A.2d 815, 349 Pa, 3 52. 

S C —Branham v. Wolfe Transp. Co., 
169 SE 899. 170 S.C. 164. 

(2) Where plaintiff was traveling 
at excessive speed under circum¬ 
stances. 

Minn.—Williams v. Jungbauer, 252 
N.W. 658, 191 Minn. 16. 

Pa—Simon v. Moens, 51 A.2d 787, 
356 Pa, 361. 

(3) Where plaintiff was entering 
intersection with favored highway.— 
Shedlock v. Marshall, 46 A.2d 349, 
186 Md. 218—Madge v. Fabrizio, 20 
A 2d 172, 179 Md. 617. 

(4) Where plaintiff made an im¬ 
proper left turn.—Marshall v. Rich¬ 
ter. 237 N.Y.S 834. 227 App.Div. 830. 

(5) Failure to yield right of way. 
Ind—D. Graff & Sons v. Williams, 61 

N.E.2d 72, 115 Ind App 597. 

Pa—Affelgren v. Kmka, 40 A.2d 418, 
351 Pa. 99. 

(6) Failure to keep proper lookout. 
Kan.—Ray v. Allen, 162 P.2d 851, 

159 Kan. 167. 

R.I.—Edwards v. Johnson, 42 A.2d 
442, 71 HI. 67. 

Wash.—Hnuswirth v. Pom-Arleau, 
119 P.2d 674, 11 Wash 2d 364— 
Hubeifev. Hemrich Brewing Co., 62 
P.2d 451, 188 Wash. 235. 

(7) Failure to stop at stop street. 
Ky.—Mullen v. Coleman, 179 S.W.2d 

600, 297 Ky. 351. 

Md.—Madge v. Fabrizio, 20 A.2d 172, 
179 Md. 617. 

Neb.—Ritter v. Hering, 280 N.W. 221, 
135 Neb. 1. 

50. N.H.—Pickard v. Morris, 18 A.2d 
609, 91 N.H. 65. 

| N.Y.—Teemley v. Clute, 279 N.Y.S. 
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(d) Passing Parked Vehicles 

Where the evidence le conflicting or subject to dif¬ 
fering Inferences, It Is for the trier of facts to determine 
the plaintiff's contributory negligence In a collision with, 
or an accident connected with, a parked vehicle. 

Where the evidence is conflicting, or reasonably 
subject to differing inferences of fact, it is a ques¬ 
tion of fact whether plaintiff was guilty of con¬ 
tributory negligence in a collision with a car parked 
or stopped upon the highway or partially there¬ 


upon , 81 or upon the side or edge of the highway, 5 * 
or upon the wrong side of the highway ; 53 or wheth¬ 
er plaintiff was guilty of contributory negligence in 
an accident resulting when plaintiff collided with 
another car in an effort to avoid colliding with an 
improperly parked car . 54 

Thus, it is for the trier of the facts to determine 
whether plaintiff was guilty of contributory negli¬ 
gence where the parked or stopped vehicle is not 
lighted by lights or flares as required by law ; 66 


861, 244 App.DIv. 843, affirmed 200 
N.E. 40. 269 N.Y. 649. 

Pa.—Silfles v. American Stores Co.. 
63 A.2d 610. 357 Pa. 176. 

Wash.—Langor v. Auto Interurbnn 
Co.. 183 P 2d 188, 28 Wash.2d 343 

61. Ala—Winn v. Cudahy Packing 
Co. of Alabama, 4 So.2d 135, 241 
Ala. 581. 

Cal.—Skaggs v. Willhour, 292 P. 649. 
210 Cal. 524—Williams v. Layne, 
127 P.2d 582, 53 Cal.App.2d 81— 
Pattee v. King, 24 P.2d 564, 133 
Cal.App. 601—Flynn v. Bledsoe Co., 
267 P 887, 92 Cal.App 145 

Colo.—Calnon v. Sorel, 119 P 2d 615, 
108 Colo. 467. 

Ga.—Payne v. A. B. C. Truck Lines, 5 
•S.E.2d 690, 61 Ga.App. 36, con¬ 

forming to answers to certified 
Questions 5 S.E.2d 241, 189 Ga. 112. 

Idaho.—Stanger v. Hunter, 291 P. 
1060, 49 Idaho 723. 

Ill.—Bell v. Illinois Flarm Supply 
Co., 78 N.E.2d 838, 334 Ill App. 216 
—Becherer v. Bellevllle-St. Louis 
Coach Co.. 63 N.E.2d 731, 322 Ill 
App. 37—Johnson v. Mueller, 41 N. 
E.2d 125, 314 Ill App. 204—Wilson 
v. Decatur Cartage Co., 39 N.E.2d 
379, 313 Ill.App. 148—Miller v. 
Burch, 254 Ill.App. 387. 

Ind—Tocnges v. Walter, 32 N.E.2d 
95, 109 Ind.App. 41. 

Iowa.—Knaus Truck Lines v. Com¬ 
mercial Freight Lines, 29 N.W.2d 
204, 238 Iowa 1356—Anderson v 
Kist, 294 N.W. 726, 229 Iowa 462. 

Kan.—Watson v. Travelers Mut. Cas¬ 
ualty Co., 73 P.2d 64. 146 Kan. 623 
—Hayden v. Jack Cooper Trans¬ 
port Co., 5 P.2d 837, 134 Kan. 172. 

Ky.—Feck's Adm’r v. Bell Line, 144 
S.W.2d 483, 284 Ky. 288—Owen Mo¬ 
tor Freight Lines v. Russell’s 
Adm’r, 86 S.W.2d 708, 2i60 Ky. 795 
—Robinson Transfer Co. #. Turner, 
60 S.W.2d 646. 244 Ky. 181—Brad¬ 
ley v. Clarke, 293 S.W. 1082, 219 
Ky. 438. 

Md.—Frederick & Baltimore Transp. 
Co. v. Mumford, 139 A. 541, 154 Md. 
8 . 

Mass.—Price v. Pearson, 16 N.E.2d 
855, 301 Mass. 260. 

Minn.—Golden v. Geyer, 263 N.W. 
103, 195 Minn. 354—Mechler v. Mc¬ 
Mahon, 239 N.W. 605, 184 Minn. 
476. 

Mo.—Herrington v. Hoey, 139 S.W.2d 


477, 345 Mo. 1108—Clason v. Lenz. 
61 S.W.2d 727, 332 Mo. 1113—Proc-! 
tor v. Jacob Ruppert, 159 S W.2d 
328, 236 Mo.App. 684—MoGrory v 
Thurnau, App, 84 S.W 2d 147. 

N.Y.—Krtil v City of New York, 20 
N.Y.S 2d 981, 259 App Div. 1049— 
Hager v. l’addlcford, 299 N Y.S 
722, 252 App Div 819, affirmed 15 
N E 2d 672, 278 N.Y. 515. 

N.C—Lambert v. Caronno, 175 S.E 
303, 206 N C. 616—Johnson v. Huf¬ 
fier & Roney Transfer Co., 168 S E. 
495, 204 NO. 420. 

N.D.—Gausvik v. Larsen Richter Co., 
212 N W. 846, 55 N D. 218. 

Ohio.—Doran v. Bel hards, 160 N.E 
110, 26 Ohio App. 426. 

Tenn—Ringwald v Beene, 92 S.W. 
2d 411. 170 Tenn. 116 

Tex—McCullough Box & Crate Co. v. 
Liles, Civ App., l'G2 S W 2d 1055, 
error refused—Pure Foods Prod¬ 
ucts v. Gibson, Civ.App., 118 S W. 
2d 925, error dismissed—Humble 
Oil & Refining Co. v Ooloy, Civ. 
App, 46 S \V 2d 1038, error dis¬ 
missed—Hewitt v. Green, Civ App., 
28 S.W 2d 892. 

Wash—Newton v. Pacific Highway 
Transport Co., 139 1’2d 725, 48 
Wash 2d 607—Henning v. Manlowe, 
46 P 2d 1057, 182 Wash 355- 
Thorn ton v. Encroth, 30 P 2d 961, 
177 Wash. 1—Caches v. Daw, 10 
P 2d mi, 168 Wash 162—McMor- 
an v. Associated Oil Co., 257 P. 846, 
144 Wash 276. 

Caro required in passing parked or 
standing vehicle see supra § 338. 

Held not negligence as matter of law 

La—Hcmcl v. U. S Fidelity & Guar¬ 
anty Co., App , 31 So 2d 38. 

Mass—Jacobs v. Moniz, 192 N.E, 515, 
288 Mass. 102. 

Minn.—Johnson v. Kutches, 285 N. 
W. 881, 205 Minn 383. 

Mo.—Snyder v. Murray, 17 S.W.2d 
639, 223 Mo.App. 671, followed in 
17 S.W.2d 646. 

Bvidenoe held sufficient to go to Jury 

Kan.—Brugh v. Albers, 40 P.2d 380, 
141 Kan. 223. 

Question for judge sitting without 
Jury 

Cal.—Thompson v. Steveson, 126 P.2d 
127, 52 Cal.App.2d 250. 

N.J.—Lewis v. M. & V. Motor Co., 
146 A. 689, 7 N.J.Misc. 638, affirmed 
150 A. 919, 106 N.J.Law 572. 
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52. Ga.—Simmons v. Jones, 191 S.E. 
490, 55 Ga.App 831. 

Minn—Forster v. Consumers' Whole¬ 
sale Supply Co., 213 N.W. 219, 174 
Minn 105. 

53. Ky.—Padgett v. Brang&n, 15 S. 
W.2d 277, 228 Ky. 440. 

Wis.—Delfosse v. New Franken Oil 
Co., 230 N.W. 31, 201 Wis. 401. 

54. U S.—New Amsterdam Cas. Co 
v. Ledoux, CCA La., 159 F.2d 905 

N.Y —Peck v. Independent Automo¬ 
bile Forwarding Corporation, 8 N 
Y.S.2d 754. 256 App.Dlv. 859, af¬ 
firmed 21 N.E 2d 215, 280 N Y. 728. 

55. U S.—Car & General Ins. Corp. v. 
Cheshire, CC.ALa, 159 F.2d 985. 

Ala—Breeden v. Cudahy Packing 
Co., 171 So 632, 233 Ala 369. 

Ark —Coca Cola Bottling Co. v. 

Shipp, 297 SW. 856, 174 Ark. 130. 
Cal—Woods v Walker, 124 P.2d 844, 
51 Cal.App 2d 307—Hall v. Asso¬ 
ciated Oil Co, 65 P.2d 954, 19 Cal. 
App 2d 491 -• Silvey v. Harm, 8 P.2d 
570, 120 Cal App 5*61—Gammon v. 
Wales, 300 P. 9S8, 115 Cal.App. 133. 
Ga—Hudgins Contracting Co. v. 

Smith, 188 S.E. 732, 54 Ga App. 687. 
Ill—Bussell v. Consolidated For- 
wuiding Corp., 71 N.E.2U 853, 330 
111 App. 529—Mcng v. Lucash, 69 
N.E 2d 367, 329 Ill.App 512. 

Inrl—Koplovitz v. Jensen, 151 N.E. 
390, 197 Ind. 475—McKee v. Suesz, 
167 N.E. 720, 90 Ind App. 407. 

Kan.—Long v. American Employers’ 
Ins. Co., 83 P.2d 674. 148 Kan. 520 
—Conwill v. Fairmount Creamery 
Co, 18 P.2d 193, 136 Kan. 861. 

Me.—Estabrook v. Barton, 25 A.2d 
217, 138 M« 272. 

Mass.—Langill v. First Nat. Stores, 
11 N.E 2d 593, 298 Mass. 559— 
Woolner v. Perry, 163 N.E. 750, 265 
Mass. 74. 

Minn.—Cowperthwait v. Tadsen, 2 N. 
W 2d 429, 212 Minn. 49—Martin v. 
Tracy, 246 N W. 6, 187 Minn. 529— 
Mechler v. McMahon, 230 N.W. 776, 
180 Minn. 252—Knutson v. Farm¬ 
ers’ Co-op. Creamery of Jenkins, 
230 N.W. 270, 180 Minn. 116. 

Mo.—Pfeiffer v. Schee, App., 107 S. 
W.2d 170. 

N.H.—MacDonald v. Appleyard, 53 A. 
2d 434. 

N.J.—Treftz v. Kirby, 146 A. 688, 7 
N.J.Misc. 555—Sussex Print Works 
v. Nochenson, 142 A. 437, 6 N.J. 
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or where the lights are obscured; 8 ® or where the 
view of the parked vehicle is obscured , 87 as by fog 
or thick weather , 68 or by the blinding lights of ve¬ 
hicles approaching from the opposite direction . 68 


So, also, the trier of the facts must determine, on 
conflicting evidence, whether plaintiff was guilty 
of contributory negligence in that he failed to keep 
a proper lookout ; 60 or failed to see the stopped ve¬ 
hicle until it was too late ; 61 or drove too close to 


Misc. 625—Vollinger v. Schwarz Sc 
Son, 137 A. 646, 5 N.J.Misc. 688. 
N.Y.—Lonstein v. Onondaga Freight 
Corporation, 38 N Y.S 2d 698, 265 
App Div. 978, affirmed 49 N.E 2d 
1005. 290 N.Y. 735. 

N.C.—Cummins v. Southern Fruit 
Co., 36 S 13.2d 11, 226 N.C 625— 
Leonard v. Tatum & Dalton Trans¬ 
fer Co, 12 S E 2d 729, 218 N C. 667 
—Page v. McLamb, 3 S.E 2d 275, 
215 NC. 789—Williams v. Fred- 
erickson Motor Express Lines, 151 
H E. 197. 198 N.C. 193. 

Ohio—Mostov v. Unkefer, 157 N.E. 

711, 24 Ohio App. 420. 

Tex—Swiff v. Michaolls, Civ App , 
110 S W.2d 933, error dismissed— 
Pennington Produce Co. v Wonn, 
Civ App, 49 S W.2d 482, error re¬ 
fused. 

Vt— Chaffee v. Duclos, 166 A. 2, 105 
Vt. 384 

Va — \rmstrong v. Rose, 196 SE 613, 
170 Va 190. 

Conduct held not negllgenoe as mat¬ 
ter of law 

(1) In general. 

Cal.—Jossen v. Angclus Furniture & 
Mfg. Co, 42 r 2d 1063, 5 Cal.App.2d 
477. 

Ga—Bach v. Bragg Bros & Black- 
well. 186 SE 711 53 Gu App 674. 

Ill—Budds v. Keeshln Motor Exp. 

Co, 61 N.E 2d 579. 32G 111.App 59. 
Ind—Northwestern Transit v Wag¬ 
ner, 61 N E 2d 591, 223 Ind 447 
Iowa —Prewitt v Rutherford, 30 N. 

W 2d 141, 238 Iowa 1321 
Mass—Jacobs v. Momz, 192 N E. 51G, 
288 Mass 102 

Minn — Jacobs v. Belland, 214 N.W. 
55, 3 71 Minn. 338 

Mo —Knudsen v. Kansas City Public 
Service Co, App. 141 S W.2d 252. 
Wash.—Kegler v. Hogland Transfer 
Co., 85 P.2d 1061, 197 Wash. 566. 

(2) In action for death of motorist 
whose automobile collided with the 
rear of a parked truck at night, 
wherein there was evidence to sus¬ 
tain a finding that the rear of the 
truck was unlighted, evidence that 
truck driver waved lighted flashlight 
was insufficient to show that the mo¬ 
torist wag guilty of contributory 
negligence as a matter of law — 
Cushman Motor Delivery Co. v. Mc¬ 
Cabe, 36 NE.2d 769. 219 Ind. 166. 

60. Cal —Gonzalez v. Nichols, 294 P. 
758, 110 Cal.App. 738. 

Held not negligence as matter of law 

Cal.—Gonzalez v. Nichols, supra. 

i7. Cal.—Smarda v. Fruit Growers' 
Supply Co., 36 P.2d 701, 1 Cal.App. 
2d 265. 


Idaho.—Baldwin v. Mittry, 102 P.2d 
643, 61 Idaho 427. 

Iowa—Kadlec v. A1 Johnson Const. 
Co, 252 NW 103, 217 Iowa 299. 

Minn—Szvperfki v. Swift & Co., 269 
NW. 401, 198 Minn. 154—Vogel v. 
Nash-Finch Co. 265 N.W. 350, 196 
Minn. 509—Tully v. Flour City 
Coal & Oil Co., 253 N.W. 22, 191 
Minn 84. 

Mo—McLarney v. Cary, App., 98 S. 
W.2d 141. 

Wyo—Merback v. Blanchard, 109 P. 
2d 40, 56 Wyo. 286. 

Held not negligence ae matter of law 

Cal —Smyth v Harris & Devine, 38 
P 2d 8G2, 3 Cal.App.2d 194. 

Evidence held sufficient to go to jury 

IT S.~^Miller v Advance Transp. Co, 
CCA Ill., 126 F 2d 442. certiorari 
denied Advance Transp. Co. v. Mil¬ 
ler, 63 SCt. 32, 317 U.S. 641, 87 L 
Ed 516. 

Defective windshield wiper 

N J —Apgar v. Hoffman Const. Co , 
11 A 2d 25, 124 N.J Law 86. 

Car parked on curve 

Cal—Callison v. Dondero, 124 P.2d 
852. 51 Cal App 2d 403 

58. Cal—Porter v. Signal Trucking 
Service, 138 P 2d 753, 59 Cal App 2d 
289. 

Mo—Drakcsmith v. Rvan, App., 57 S. 
W.2d 727—Mayne v. May Stern 
Furniture Co , App , 21 S W 2d 211. 

N.J—Shappell v. Apex Express, 37 
A 2d 849. 131 N.J Law 583—Mor¬ 
rison v. Van Sciver, 180 A 83G. 115 
N.J.Law 473—Shinn v. Chiaccio, 
148 A. 208, 8 N.J.Misc. 43. 

N.C.—Clarke v. Martin, 2 S E 2d 10, 
215 N.C. 405—Cole v. Koonce, 198 
S.E. 637, 214 N.C. 188. 

Wash —Ilelf v. Hansen & Keller 
Truck Co., 9 P.2d 110, 167 Wash. 
206. 

Held not negligence as matter of law 

Cal.—Lombard v. Swall, 37 P.2d 696, 
2 Cal.App.2d 59. 

Ill.—Barnstable v. Calandro, 270 Ill. 
App. 57. 

Wash.—Rowe v. Safeway Stores, 128 
P.2d 293, 14 Wash.2d 3«3. 

59. U.S. — Central Surety & Insur¬ 
ance Corporation v. Murphy, C.C A. 
Kan., 103 F.2d 117. 

Cal.—Kline v. liarkett, 158 P.2d 51, 
68 Cal.App.2d 765. 

Ga—Burnsed v. Spivey, 184 S.E. 410, 
52 Ga.App. 646. 

Ill.—P.eidel v. Camp, 37 N.E.2d 579, 
311 Ill.App. 656. 

Kan.—Denison v. Man warren, 95 P. 
2d 256, 150 Kan. 591. 

Md.—Marshall v. Sellers, 53 A.2d 5. 

Mo.—Bcdsaul v. Feeback, 106 S.W.2d 
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431, 341 Mo. 60—Powell v. Scho¬ 
field, 15 S W.2d 876, 223 Mo.App. 
1041. 

NH—Berounsky v. Ogden, 21 A.2d 
838, 91 N.H 424. 

Pa.—Buohl v. Lockport Brewing Co., 
37 A.2d 524, 34 9 Pa. 377. 

Tenn.—Virginia Ave Coal Co. v. Bai¬ 
ley, 205 S W 2d 11, 185 Tenn 242 
—Dixle-Ohio Express Co v Moore, 
118 S.W.2d 1021, 22 Tenn App. 131. 
Wash—Griffith v. Thompson, 268 P. 
607, 148 Wash 243. 

Conduct held not negligence os mat¬ 
ter of law 

Wash—O’Neil v. Gruhn, 85 P.2d 
1064, 197 Wash 657 

60. Cal—Casey v. Gritsch, 36 P.2d 
696. 1 Cal.App 2d 206. 

Ill.—Spiers v. Anderson Motor Serv¬ 
ice Co., 271 Ill App 178—Herberger 
v Andi rson Motor Service Co., 268 
Ill App. 403 

Tex—Lone Star Gas Co. v. Fouche, 
Civ App, 190 S W.2d 501, refused 
for want of merit. 

Held not negligence as matter of law 

Wia—Guderyon v. Wisconsin Tel. 
Co., 2 NW2d 242, 240 Wis. 215. 

61. Cal—Stoltz v Converse. 172 P. 
2d 78, 75 Cal.App 2d 909—Casey v. 
Gritsch, 36 P.2d '696, 1 Cal App.2d 
206 

Ga—S. C Jones Co. v. Yawn, 188 'S. 

E 603, 51 Ga App. 826 
Md.—Marshall v Sellers, 53 A.2d 6- 
Mass—Bresnuhun v Prnnvn 4'- N 
E 2d 336, 312 Mass. 97—Rotefsky 
v Rova. 174 NE P»2, 271 Mass 2.1. 
Minn —Twa v. Northland Greyhound 
Lines, 275 N W. 846, 201 Minn. 234. 
N.J.—Girdwood v. Balder, 140 A. 894, 
6 N.J Misc 302 

S C.—Flowers v South Carolina State 
Highway Dept., 34 S.E.2d 769, 206 
S.C. 454. 

Plaintiff held not negligent as matter 
of law 

(1) In general. 

Colo—Grunsfeld v. Yenter, 69 P.2d 
309, 100 Colo 570. 

Ill — Russell v. Consolidated For¬ 
warding Corp., 62 N.E.2d 44. 327 
III App 204. 

Iowa—Prewitt v. Rutherford, 30 N. 
W 2d 141, 238 Iowa 1321—Knaus 
Truck Lines v. Commercial Freight 
Lines, 29 N.W 2d 204, 238 Iowa 
1356. 

La—Dodge v. Bituminous Cas. Corp., 
App., 33 So 2d 95. 

Mass —Jacobs v. Moniz, 192 N.E. 515, 
288 Mass. 102. 

(2) Fact that one driving behind 
plaintiff saw parked truck before 
collision did not establish contnbu- 



| 527 


MOTOR VEHICLES 


61 C.J.S. 


the parked car ;® 2 or did not realize that the ve¬ 
hicle in front of him was standing still ;® 8 or failed 
to have or use proper lights ; 64 or in that he violat¬ 
ed a speed regulation,®® or otherwise drove at an 
improper speed.®® 

Various incidental questions involved in deter¬ 
mining plaintiff’s contributory negligence in an ac¬ 
cident in connection with a parked vehicle have 
been held, on conflicting evidence, to be for the tri¬ 
ers of the facts to determine . 67 

Uncontradictcd or insufficient evidence . Where 
the evidence is uncontradicted, and not reasonably 
subject to differing inferences of fact ,® 8 or where 
the evidence is insufficient to carry the issue to the 
jury , 69 it is for the court to rule, as a matter of 
law, on the alleged contributory negligence of 
plaintiff. 


(e) Acts in Emergencies 

It Is for the trier of the facts to determine, on con¬ 
flicting evidence, whether plaintiff, operating a motor 
vehicle, was confronted with an emergency, and whether 
he was guilty of contributory negligence In his course of 
action therein. 

Where the evidence is conflicting or different in¬ 
ferences of fact may reasonably be drawn there¬ 
from, it is a question of fact for the trier of facts 
whether plaintiff was confronted with an emergen¬ 
cy , 70 whether such emergency resulted from the 
fault of the other driver , 71 and whether, confronted 
by an emergency, plaintiff was guilty of contribu¬ 
tory negligence, in that he did not do what a man 
of average prudence would have done under the 
circumstances . 72 

Thus, it is for the trier of the facts to determine 


tory negligence as matter of law.— 
McMoran v. Associated Oil Co, 257 
P. 846. 144 Wash. 276. 

Evidence held sufficient to go to jury 
N.H.—Putnam v. Bowman, 196 A 865, 
89 N.H. 200 

60. Cal.—Christiansen v. Hollmgs, 
112 P.2d 723, 44 Cal App 2d 332. 

63. Cal.—Doane v. Smith, 147 P.2d 
650, 63 Cal.App.2d 691. 

Conduct held not negligence as mat¬ 
ter of law 

Cal.—Doane v. Smith, supra. 

64 . Iowa.—Mueller v. State Auto¬ 
mobile Ins. Ass’n, 274 N W 106, 
223 Iowa 888, 113 A.L R. 1256. 

N.Y.—Krtil v. City of New York, 20 
N.Y.S.2d 981, 259 App.Div. 1049- 
Lewis v. Rowland, 232 N Y S. 71, 
225 App.Div. 25. 

Wash.—Gilbert v. Solberg, 289 P. 

1003, 157 Wash. 490. 

TTalng dim lights only 
Mich.—Meyer v. Weimaster, 270 N.W. 
715, 278 Mich. 370. 

65. Ga.—Minnick v. Jackson, 18 S. 
El.2d 891. 64 Ga.App. 554. 

Held not negligence as matter of law 

Ga.—Minnick v. Jackson, supra. 
Violation of “assured dear distance 
ahead” rale 

The driver of automobile, striking 
parked automobile in rear under cir¬ 
cumstances showing violation of 
statutory “assured clear distance 
ahead" rule, will be held guilty of 
contributory negligence as matter of 
law, unless circumstances present le¬ 
gal excuse for violation of statute or 
diverting circumstances warrant jury 
in holding that statute was Inappli¬ 
cable.—Schroeder v. Klndschuh, 294 
N.W. 784, 229 Iowa 590. 

66 - Iowa.—Jeck v. McDougall Const. 

Co.. 246 N.W. 595, 216 Iowa 616. 
Kan.—Sponable v. Thomas, 33 P.2d 
721, 139 Kan. 710. 


Mass—Minnehan v. Hlland, 180 N.E. 

295, 278 Mass 518. * 

Held not negligence as matter of law 
Ky—II li Tyler Co. v. Curd, 42 S. 
W 2d 298, 240 Ky 253. 

67. Ga—Ilansberger Motor Transp. 
Co. v Pate, 181 S.E. 796, 51 Ga. 
App. 877. 

Mass—Langill v. First Nat. Stores, 
11 NE.2d 593, 298 Mass 559— 
Jacobs v. Moniz, 192 N.E 515. 288 
Mass. 102. 

Wash—Kegler v. Hogland Transfer 
Co., 85 P.2d 1051, 197 Wash 566. 

68. Minn—Mechler v. McMahon, 230 
N.W. 776, 180 Minn. 252. 

Plaintiff held guilty of contributory 
negligence 

(1) In general. 

Iowa—Peckinpaugh v. Engelke, 247 
N.W. 822, 215 Iowa 1248. 

Pa—Simrell v. Eschenbach, 154 A. 
369, 303 Pa. 156—Cimohoski v. Ry- 
cheski, Com PL, 39 Lack.Jur. 105. 
Wash.—Graves v. Mickel, 29 P.2d 405, 
176 Wash. 329. 

(2) Evidence that motorist on 
clear night where road was straight 
and visibility was good for over half 
a mile failed to discover parked 
lighted bus until motorist was with¬ 
in twelve feet thereof, and that an 
ordinary person in possession of his 
faculties would have seen the bus, 
established motorist’s contributory 
negligence as matter of law.—Sum¬ 
ner v. Thomas, 33 S.E.2d 825, 72 Ga. 
App. 351. 

69. Cal.—Casey v. Gritsch, 36 P.2d 
696. 1 Cal.App 2d 206. 

TO. Kan. —Deselms v. Combs, 174 P. 

2d 107, 162 Kan. 15. 

Mo.—Clason v. Lenz, 61 S.W.2d 727, 
832 Mo. 1113. 

N.J.—Clayton v. Vallaster, 194 A. 

167, 118 N.J.Law 5G8. 

Pa.—Johannes v. Shumway, 22 A. 2d 
650, 343 Pa. 326. 
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Acts In emergencies generally see su¬ 
pra 9 257. 

Vehicle parked ou wrong side 

Iowa.—Anderson v. Kist, 294 N.W. 
726, 229 Iowa 462. 

Automobile crossing highway at high 
speed 

Or—Noble v. Sears. 257 P. 809, 122 
Or. 162. 

71. Or—Noble v Sears, supra. 

Which driver created emergency 

Wis—Haskins v. Thenell. 286 N.W. 
555, 233 Wis. 97. 

72. U.S.—Dyess v. W. W. Clyde & 
Co.. C.C.A.Utah, 132 F.2d 972— 
Oklahoma Natural Gas Co. v Mc¬ 
Kee. CC.AOkl, 121 F 2d 583 

Cal —Lopez v. Wisler, 136 P.2d 816, 
58 Cal.App 2d 455—Power v. Crown 
Stage Co, 256 P. 457, 82 Cal App. 
660. 

Iowa.—Olson v. Shafer, 221 N.W. 949, 
207 Iowa 1001. 

Kan.—Leinbach v. Piekwick Grey¬ 
hound Lines, 10 P.2d 33, 135 Kan 
40. 

Mass.—Jennings v. Bragdon, 194 N. 
E. 697, 289 Mass. 595. 

Minn.—Ranum v. Swenson, 19 NW. 
2d 327, 220 Minn. 170. 

Mo.—Nowlin v. Kansas City Public 
Service Co., App., 58 S.W.2d 324. 

N.H.—Labreque v. Childs, 55 A. 2d 
473. 

N.J.—Clayton v. Vallaster, 194 A. 
167, 118 N.J.Law 568. 

Ohio.—Interstate Motor Freight Cor¬ 
poration v. Girard, 163 N.E. 206, 29 
Ohio App. 101. 

Vt.—Sulham v. Bernasconi, 170 A. 
913, 106 Vt. 192. 

Va.—Marks v. Ore, 45 S.E.2d 894, 187 
Va. 146. 

Wash.—White v. Fenner, 133 P.2d 
270, 16 Wash.2d 226—Miller v. Ste¬ 
vens, 128 P.2d 494, 14 Wash.2d 489 
—Anderson v. Wheeler, 46 P.2d 
726, 182 Wash. 248. 
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whether plaintiff was guilty of contributory neg¬ 
ligence in that he did not act with reasonable dili¬ 
gence after discovering the danger ; 73 that he failed 
to bring his vehicle to a stop; 74 that he did, 75 or 
did not, 76 apply his brakes on a slippery highway; 
that he increased his speed to avoid the collision ; 77 
that he violated the speed laws ; 78 that he swerved 
to the left side of the highway, 79 or failed to swerve 
to the left side of the highway ; 80 that he swerved 
and lost control; 81 or that he swerved and drove 
off the highway, 82 or failed to drive off the high¬ 
way. 83 

Where the evidence is insufficient to carry the 
issue to the jury, it is for the court to rule as a 
matter of law whether plaintiff was confronted with 
an emergency or was contributorily negligent if 
so confronted. 84 


c. Guests or Occupants 

(1) Of motor vehicle owned or operat¬ 

ed by defendant 

(2) Of motor vehicles other than de¬ 

fendant’s 

(1) Of Motor Vehicle Owned or Operated 
by Defendant 

It i> for the trier of facts, on conflicting evidence, 
to determine whether a guest or occupant of a vehicle 
owned or operated by the defendant was guilty of con¬ 
tributory negligence or had assumed the risk of the oper¬ 
ator’s negligence or misconduct. 

Where the evidence is conflicting, or is reason¬ 
ably subject to differing inferences of fact, it is 
a question of fact whether a guest or occupant of 
a motor vehicle owned or operated by defendant 
was guilty of contributory negligence 86 or had as- 


judgment in good faith 

A motorist was not as a matter 
of law contributorily negligent, 
where reasonable minds would differ 
as to whether he took the course of 
action he did take in the exercise of 
his judgment in good faith.—Peselms 
v. Combs. 174 P.2d 107, 162 Kan. 16. 

Bmergency due to negligent parking 

Ark.—England v. White, 155 S.W. 2d 
676, 302 Ark. 1155 

PI a.—Steele v. Independent Fish Co., 
13 So.2d 14, 152 Fla. 739. 

Submission under emergency rule 
held proper 

Iowa—Babendure v. Baker, 253 N. 

W. 834, 218 Iowa 31. 

Minn.—Travis v. Collett, 17 N.W.2d 
68. 218 Minn. 692—Christensen v. 
Hennepin Transp Co., 10 N.W 2d 
406, 215 Minn. 394, 147 A.L.R 945. 
Nil—Berounsky v. Ogden, 9 A.2d 
510, 90 N.H. 334. 

Pa —West v. Morgan, Com.Pl.. 52 
Dauph.Co. 361, affirmed 27 A.2d 46, 
345 Pa. 61. 

Srror in judgment held not negli- 
genoe as matter of law 

(1) In general. 

Me —Tomlinson v. Clement Bros., 
164 A. 355, 130 Me. 189. 

Mo.—Mayne v. May Stern Furniture 
Co., App., 21 S.W.2d 211. 

Pa.—Rasener v. Atlantic Refining 
Co.. 181 A. 456, 119 Pa.Super. 395. 

(2) Fact that plaintiff released the 
wheel and clasped her child when the 
collision appeared unavoidable was 
held not to constitute negligence as 
a matter of law.—Tibbetts v. Har- 
bach, 198 A. 610, 135 Me. 397. 

73. Kan.—Revell v. Bennett, 176 P. 
2d 538, 162 Kan. 845. 

N.H.—Bellevance v. Boucher, 199 A. 
364, 89 N.H. 361. 

74. Pa.—Altomari v. Kruger, 188 A. 
828, 325 Pa. 235. 


Conduct held not contributory negli¬ 
gence as matter of law 

Mo—Egan v Palmer, 293 S.W. 460, 
221 Mo App 823. 

Pa—Fitzpatrick v. Pralon Cleaners 
& Dyers, 195 A. 644, 129 Pa Super. 
437. 

Wis —Thorpe v. Clover Cream Dairy 
Co.. 225 N.W. 207, 198 Wis 609. 

75. U.S.—Bos v. Richards, C.C.A. 
Ill., 71 F.2d 262. 

76. Vt—Luce v. Chandler, 195 A. 
246, 109 Vt. 275. 

77. U.S.—Chlipala v. A A. Morrison 
& Co. DC.Pa, 44 F Supp 894. af¬ 
firmed. CCA. 132 F 2d 320 

Neb—Riekes v. Schantz. 12 N.W.2d 
766, 144 Neb. 160. 

78. U.S.—Williams v. Powers, C.C.A. 
Ohio, 135 F.2d 163. 

79. Ariz.—Haner v. Wllson-Coflln 
Trading Co., 67 P.2d 487, 49 Ariz. 
402. 

Cal —Mathers v. Riverside County, 
141 P.2d 419, 22 Cal.2d 781—Heth- 
erington v. Crossley Transp. Co., 
191 P.2d 463, 84 Cal.App 2d 722. 
Iowa—Lein v. John Morrell & Co, 
224 NW. 676, 207 Iowa 1271 
Mich.—Triestram v. Way, 281 N.W. 
420, 286 Mich. 13. 

N.H.—Beaudin v. Continental Baking 
Co., 50 A 2d 77, 94 N.H 202. 

Wash.—Kellerher v. Porter, 189 P.2d 
223, 29 Wash 2d 650—Luther v. 

Pacific Fruit & Produce Co., 255 
P. 365, 143 Wash. 308. 

Held not negligence as matter of law 
Pa—Jamison v. Kamerer, 169 A. 231, 
313 Pa. 1. 

S.D.—Zeller v. Pokovsky, 276 N.W. 
174, 66 S.D. 71. 

90 . Wash.—O’Neil v. Gruhn, 85 P.2d 
1064, 197 Wash. 557. 

Held not negligence as matter of law 

Wash.—O’Neil v. Gruhn, supra. 
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81. Ky.—Hogge v. Anchor Motor 
Freight of Delaware, 126 S.W.2d 
877, 277 Ky. 460. 

Pa.—Logan v. Hughes, Com.Pl., 45 
Lack Jur. 94. 

Wash.—Lawe v. City of Seattle, 1 
P 2d 237, 163 Wash. 362. 

82. Ky.—Marsee v. Bates, 29 S.W. 2d 
632, 236 Ky. 60. 

Mass—Harrington v. Cudahy Pack¬ 
ing Co., 172 N E 803, 273 Mass. 15. 
Minn—Blom v Wilson, 296 N.W. 602, 
209 Minn. 419. 

Conduct held not negligence ae mat¬ 
ter of law 

Minn —Smith v. Carlson, 296 N.W. 
132. 209 Minn 268 

Pa — Reese v. Yonosko, Com.Pl., 19 
Eric Co. 608. 

83. Md.—Acme Poultry Corp. v. Mel¬ 
ville, 63 A.2d 1. 

84. Mich.—Angstman v. Wilson, 241 
N.W. 909, 258 Mich. 195 

Tex—Texas Pacific Coal & Oil Co. 
v. Wells, Civ.App, 151 S.W.2d 927, 
affirmed Wells v. Texas Pac. Coal 
& Oil Co., 164 S.W.2d 660, 140 Tex. 
2 . 

Submission under emergency role 
held error 

In action for injuries to one at¬ 
tempting to stop truck backing down 
incline after motor was not able to 
pull load to top of grade, submission 
of issue of contributory negligence 
based on theory that human beings 
were in imminent peril or in danger 
of injury was held error under evi¬ 
dence.—Henshaw v. Belyea, 31 P.2d 
348, 220 Cal. 458. 

85. U.S.—Crowell v. M. R. A R. 
Trucking Co., C.C.A.Fla., 157 F.2d 
963—Copp v. Van Hise, C.C.A. 
Mont., 119 F.2d 691. 

Ala.—Baker v. Rainer, 124 So. 737, 
220 Ala. 207—McDermott v. Sibert, 
119 So. 681, 218 Ala. 670. 
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Ark.—Arkansas Valley Co-op. Rural 
Electric Co. v. Elkins, 141 S.W.2d 
638, 29* Ark. 883. 

Cal. —Smellie v. Southern Pac. Co.. 
299 P. 529. 212 Cal. 540—Shields v. 
King. 277 P. 1043. 207 Cal. 275— 
McMahon v. Schindler. 102 P.2d 
378. 88 Cal.App.2d 842—Tates v. J. 
H. Kruralinde A Co.. 71 P.2d 293, 
22 Cal.App.2d 387—McKinley v. 
Dalton. 17 P 2d 180, 128 Cal App. 
298—Williamson v. Fitzgerald. 2 P. 
2d 201, 116 CalApp. 19—Qucirolo 
v. Pacific Gas & Electric Co., 300 P. 
487, 114 Cal.App. 610. 

Conn.— Kilday v. Voltz, 166 A. 764. 
117 Conn. 170 

Ga—Dawson Motor Co. v. Petty, 186 
S.E. 877, 53 GaApp. 746—Evans v. 
Caldwell, 163 S.E. 920, 45 Ga.App. 
193. 

Idaho—Dillon v. Brooks. 6 P.2d 851. 
51 Idaho 610. 

Ill —Belcher v. Citizens Coach Co., 57 
N.E 2d 659, 324 Ill.App 226—Mc¬ 
Mahon v. Duncan, 41 N.E.2d 301, 
314 Ill App 235—Leonard v. Stone, 
39 N E 2d 388, 313 Ill App 149. re¬ 
versed on other grounds 45 NE.2d 
620, 380 Ill 343—Palmer v. Miller, 
35 N.E 2d 104, 310 Ill App. 082. re¬ 
versed on other grounds 43 N E 2d 
973, 380 Ill. 256—Handet v. Burns, 
266 Ill.App. 382—Fisher v. Johnson, 
238 Ill App. 25. 

Ind.—Pierce v. Clemens, 46 N.E.2d 
836, 113 Ind.App 65. 

Iowa.—Wells v. Wildin. 277 N W. 
308, 224 Iowa 913, 115 A L.R. 169— 
Schuster v. Glllispie, 251 N W. 735, 
217 Iowa 386—In re Hill’s Estate, 
208 N.W. 334, 202 Iowa 1038, modi¬ 
fied on other grounds 210 N.W. 
241. 202 Iowa 1038. 

Kan—Pool v. Day, 58 T 2d 912. 143 
Kan. 226—Houser v. Nelson, 298 P. 
777, 133 Kan 142. 

Ky.—Jesse v. Dunn, 61 SW2d 918, 
244 Ky. 613—Stephenson’s Adm’x 
v. Sharp’s Ex’rs, 1 S.W.2d 957, 222 
Ky. 496. 

La.—Delaune v. Breaux, 135 So. 253, 
18 La.App. 609, affirmed 139 So. 
763, 174 La. 43. 

Me.—Howe v. Houde, 15 A.2d 740, 187 
Me. 119. 

Mass.—Murphy v. Smith, 29 N E 2d 
726, 307 Mass. 64—Curley v. Ma¬ 
han, 193 N.E. 34, 288 Mass. 369— 
Kirby v. Keating. 171 N.E 671, 271 
Mass. 390—Learned v Hawthorne, 
169 NE 557, 269 Mass. 664—La- 
batte v. Laval lee, 155 N.E. 433, 258 
Mass. 527. 

Mich,—Emery v. Ford. 207 N.W. 856, 
234 Mich. 11, 

Minn.—Klingman, v. Loew's Inc., 296 
N.W. 628, 209 Minn 449—Holmes 
V. Lilygren Motor Co., 275 N.W. 
416, 2*1 Minn. 44—Jude v. Jude, 
271 N.W. 475. 199 Minn. 217—Mil¬ 
ler v. J. A. Tyrholm & Co., 265 
NW. 324. 196 Minn. 438—Chris¬ 
tensen v. Pestorious, 250 N.W. 363, 
189 Minn. 548—Coleman v. Clem¬ 


ent's Chevrolet Co., 219 N.W. 92, 
174 Minn. 277. 

Mo.—Chappee v. Gus V. Brecht 
Butchers' Supply Co., 30 S.W.2d 35 
—Roshel v. Litchfield A M. Ry. Co., 
App, 112 S.W.2d 876— Miller v. 
Rollins, App., 102 S.W.2d 686— 
Myers v. Hauser, App., 61 S.W.2d 
214—Allison v. Dittbrenner, App., 
50 S.W 2d 199—Rosensteln v. Lewis 
Automobile Co., App., 34 S.W.2d 
1023. 

Nob.—Hendren v. Hill, 267 N.W. 340, 
131 Neb. 163—Glick v. Poska, 239 
NW. 626, 122 Neb 102. 

N.H.—Baleus v. Sterling Exp. Co., 51 
A 2d 479, 94 N.H. 270. 

N.J.—Loeb v. Gurtman, 35 A.2d 894, 
131 N.J Law 227—Yanco v. Thon, 
157 A. 101. 108 N.J Law 235—Wil¬ 
lett v. Heyer, 140 A. 411, 104 N.J. 
Law 391—Preiss v. Public Service 
Co-ordinated Transport, 166 A. 628, 
11 N J Misc. 426. 

NY—Jones v. Gray, 45 N.Y.S 2d 519, 
267 App.Div. 242, stay granted 47 
N.Y.S 2d 281, 267 App.Div. 853. ap¬ 
peal denied 47 N Y.S.2d 606. 267 
App Div. 926—Lahr v. Tirrill, 291 
N.Y.S. 269, 249 App Div. 667. re¬ 
versed on other grounds 8 N E 2d 
298, 274 N.Y. 112, reargument de¬ 
nied 10 N E 2d 575, 274 N.Y. 611— 
Sherman v. Leicht, 264 N Y S. 492, 
238 App.Div. 271. 

N.C.—King v. Pope, 163 S E. 447. 202 
N.C. 554. 

N.D —KIst v. Kist, 243 N.W. 820, 62 
N.D. 408. 

Ohio —Pasku v. Friedman Transfer 
& Const. Co.. App., 78 N E 2d 182— 
Collins v. McClure, App, 49 N.E. 
2d 181, affirmed 56 N.E.2d 171, 143 
Ohio St. 569. 

Or—Koski v. Anderson, 71 P.2d 1009, 
157 Or 349—Rice v. City of Port- I 
land, 17 P 2d 662, 141 Or. 205. 

Pa.—Cormican v. Menke, 159 A. 36, 
306 Pa. 156—Perry v. Ryback, 153 
A. 770, 302 Pa, 559—Iaquinto v. 
Notarfrancesco, 195 A. 169, 129 Pa. 
Super. 121—Adams v. Gefsky, 161 
A. 598, 106 Pa.Super. 401. 

S.C.—Crapse v. Southern Ry. Co., 21 
S E 2d 737, 201 SC. 176. 

S.D.—Russell v. Crow, 245 N.W. 249, 
60 S.D. 230—Simmons v. Leighton. 
244 N.W. 883, 60 S.D. 624. 

Tenn.—Caldwell v. Hodges, 77 S.W.2d 
817, 18 Tenn.App. 356—Claxton v. 
Claxton, 64 S.W.2d 854, 16 Tenn. 
App. 399. 

Tex.—Napier v. Mooneyham, Civ. 
App., 94 S.W.2d 664, error dis¬ 
missed. 

Vt.—Russell v. Pilger, 37 A.2d 403, 
113 Vt. 537. 

Wash.—Cody v. Bennett, 31 P.2d 83, 
177 Wash. 199. 

W.Va.—Stone v. Rudolph, 32 S.E.2d 
742, 127 W.Va. 335. 

Wis.—Hutzler v. McDonnell, 2 N.W. 
2d 207, 239 Wis. 568—Haight Y. 
Luedtke, 1 N.W.2d 882, 239 Wis. 
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389—Helgestad v. North, 289 N.W. 
822, 233 Wis. 349—Brothers v. 

Berg. 254 N.W. 384, 214 Wis. 661. 
42 C.J. p 1264 note 78. 

Question for oourt sitting without 
jury 

Pa.—Oestreich v. Zibman, 169 A. 14, 
110 Pa.Super. 457. 

Evidence held sufficient to go to jury 

Tex.—Ford Motor Co. v. Maddin, 76 
S.W 2d 474. 124 Tex. 131. 

Vt.—Huestis v. Lapham’s Estate, 32 
A.2d 115, 113 Vt. 191—Higgins v. 
Metzger, 143 A. 394, 101 Vt. 285. 

Va—Yorke v. Cottle, 4 S.E.2d 372, 
173 Va, 372. 

Wis—Duss v. Friess, 273 N.W. 647, 
225 Wis. 406. 

Conduct held not negligent a* mutter 
of law 

Ill.—Thompson v. Ricmer, 283 Ill. 
App 371. 

Ky.—Wathen v. Mackey, 187 S.W.2d 
1000. 300 Ky. 115. 

Md.—Newman v. Stocker, 157 A. 761, 
161 Md 552. 

Mass—Holland v. Pitocehclli, 13 NE. 
2d 390. 299 Mass 554—Stowe v. Ma¬ 
son. 194 NE. 671. 289 Mass. 577. 
Minn.—Goldberg v. Cook, 289 N.W. 
512, 206 Minn. 450. 

Mo.—Heyde v. Patten, App., 39 S.W. 
2d 813. 

Mont.—Baatz v. Noble. 69 P 2d 579. 
105 Mont. 59—Marinkovich v. Tier¬ 
ney, 17 P.2d 93, 93 Mont. 72. 

N.H —Noel v. Lapointe, 164 A. 769, 
86 NH. 162. 

N.Y.—Wormuth v. Wormuth, 299 N. 
Y.S. 380. 252 App.Div. 828, appeal 
dismissed 

Wis—Potter y. Potter, 272 N.W. 34. 
224 Wis. 251. 

Husband drlYlng wife 

N.Y —Bodin v. Bishop, McCormick & 
Bishop, 296 N.Y.S. 304, 251 App. 
Div. 303. 

N.D.—Fitzmaurice y. Fitzmaurlce, 
242 N W 626, 62 N.D. 191. 

Wis—Archer v. Chicago, M., St. P. 
& P. Ry. Co., 255 N.W. 67. 215 Wis. 
609, 95 A.L.R. 851. 

Father driving son 

Wis.—Groh v. W. O. Krahn, Inc., 271 
N.W. 374, 223 Wis. 662. 

Hand caught In door 
N.J.—Alban v. Sommer, Sup., 146 A. 
428. 

Jumping from vehicle 
U.S.—Palmer v. Meren, D.C.Pa, f 44 F. 
Supp. 704. 

Occupant seising steering wheel 

Minn.—Grengs v. Erickson, 29 N.W. 
2d 881. 225 Minn. 153. 

Overcrowding of driver** seat 

Wash.—Carlson v. P. F. Collier & 
Son Corporation, 67 P.2d 842, 19* 
Wash. 301. 

Teaohing defendant to drive 

Mass.—Holland v. Pltocchelll, 18 N. 
S3.2d 390, 299 Mass. 554. 
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sumcd the risk of the operator's negligence or mis¬ 
conduct. 86 

The rule has been applied in determining wheth¬ 
er plaintiff was guilty of contributory negligence 
in that, while a guest or occupant of defendant's 
motor vehicle, he failed to be on the lookout for, 
or to observe, an approaching vehicle or other haz¬ 
ard, 87 as where plaintiff was intoxicated 88 or 
asleep; 89 or in that he distracted his host's at¬ 


tention from the road, as by conversing with him ; 90 
or in that he failed to warn the driver of some traf¬ 
fic hazard or obstruction, 91 such as the existence of 
a stop sign or signal 9 2 0 r an approaching vehicle ; 93 
or in that he assented to, or acquiesced in, his 
host's negligence, 94 as where he failed to warn, or 
remonstrate with, the operator or protest against 
his negligence or misconduct in the operation of 
the vehicle, 96 such as his negligent or excessive 


86. Cal —Allen v. Robinson, App, 
193 P 2d 498. 

Pla.—-Wharton v Day, 10 So 2d 417. 
151 Fla. 772—Cormier v. Williams, 
4 So.2d 525, 148 Fla. 201. 

Ind.—Ridgway v. Yenny, 67 N.E 2d 
581, 223 Ind. 16. 

Minn —Grabow v. Hanson, 32 N.W.2d 
593. 226 Minn. 265. 

Okl —Townsend v. Gotten, 68 P.2d 
790. 180 Okl 128. 

Wis—Jansen v. Herkert, 23 NW2d 
503, 249 Wis 124—Haugen v Witt- 
kopf, 7 N W.2d 886, 242 Wis. 276— 
Kocpke v Miller. 6 NAV.2d 670, 241 
Wis 601—Helgentad v. North, 289 
NW. 822, 233 Wis. 349. 

87. Md.— Dash iell v. Moore, 11 A 2d 
640, 177 Md. 657. 

N.ll —Mncgowan v. Mills, 35 A.2d 
797, 93 N 11 84. 

NY—Reilly v Rawlclgh, 281 N Y.S 
366, 245 App Div 190 

Ohio—Alloy Cast Steel Co. v. Arthur, 
179 NR. 743, 40 Ohio App 503. 

Pa—Bynon v Porter, 9 A 2d 357, 336 
Fa.. 441—Ililton v. Blose, 147 A. 
100, 297 Pa 458—Wherry v. Cox, 
Com PI , 28 Del Co 299. 

WVa—Darling v Browning, 200 SR 
737, 120 WVa. 666 

Wis—Chernov v Slmonis, 265 N.W 
203. 220 Wis 339, followed in 265 
N.W 206, 220 Wis 34 6— Schmidt 
v Deuthonor, 227 NW 17, 199 Wis 
567—Krause v. Hall, 217 N.W. 290, 
195 Wis 565 

42 C J p 1264 note 78 [f]. 

Held not negligence as matter of law 

Cal.—Marchetti v. Southern Fac. Co., 
269 F. 529, 204 Cal. 679. 

Wis —Kocpke v. Miller, 6 N.W.2d 670, 
241 Wis. 501—Groll v. W. O. Krahn, 
Inc., 271 N.W. 374, 223 Wis. 662. 

88 . U.S.—Kopycmski v. Farrar, D. 
C N.D., 63 F Supp. 857, appeal dis¬ 
missed. C.C.A., 155 F.2d 725. 

89 . Ga.—Longlno v. Moore, 187 S.E. 
203, 53 Ga.App. 674. 

Idaho.—Curtis v. Curtis, 70 F.2d 369, 
58 Idaho 76. 

Da.—Clinton v City of WeBt Monroe, 
App., 187 So. 561, followed in Willis 
v. City of West Monroe, 187 So. 
829, Madden v. City of West Mon¬ 
roe, 187 So. 829 and Perrltt v. City 
of West Monroe, 187 So. 830. 

Minn.—Hardgrove v. Bade, 252 N.W. 
234, 190 Minn. 523. 


Mo—Seism v. Alexander, 93 S.W.2d 
36, 230 Mo.App. 1175. 

N.H.—Gilbert v. Joyal, 190 A. 809, 
89 N H 557. 

NY.—Nelson v. Nygren, 181 NE 
52. 259 N.Y. 71—Reilly v. Raw- 
leigh, 281 N.Y S. 366, 245 App Div. 
190. 

NC.—Baird v. Baird. 28 S E 2d 225, 
223 N.C. 730. 

Okl.—Anderson v. Eaton, 68 P.2d 858, 
180 Okl. 243. 

Fa—Burns v. Wasilindra, Com.PI., 
60 Montg.Co. 28. 

Tenn.—Lea v. Gentry, 73 S W 2d 170, 
167 Tonn. 661—Chickasaw Wood 
Products Co. v Lane, 125 S.W.2d 
164, 22 Tenn App 596. 

Wash-—White* v Stanley, 13 P 2d 457, 
169 Wash. 342. 

Wis —Suschnick v. Underwriters 
Casually Co. 248 N W. 477. 211 
Wis. 474, followed in Cater v Un¬ 
derwriters Casualty Co, 248 N W. 
481. 211 Wis. 484, and Hooniseh 
v. Underwriters Casualty Co, 248 
NW. 481. 211 Wis 4S3. 

42 C J. p 1264 note 78 Lg]. 

Held not negligence as matter of law 

Cal —Malone v. Clemow, 295 P. 70, 
111 Cal App. 13. 

Ga—Longlno v. Moore, 187 SE 203, 
53 Ga.App. 674—West v. Rosen¬ 
berg, 160 SE. 80S. 44 Ga.App 2J1. 

Me.—Wells v. Scars, 4 A.2d 680, 136 
Me 100 

Mass —O’Brien v. Janelle, 73 N.E 2d 
460, 321 Mass 316. 

N li.—Salvas v. Cantln, 160 A. 727, 
85 N.H. 489. 

N.Y.—Clark v. Harrischfeger Sales 
Corporation, 264 N.Y.S. 873, 238 

App Div. 493—Nelson v. Nygren, 
253 N.Y.S. 539, 233 App.Div. 573, 
afllrmed 181 N E. 52, 259 N.Y. 71. 

Pa.—Anstlne v. Pennsylvania R. Co., 
20 A.2d 774, 342 Pa. 423. 

Wash.—Cody v. Bennett, 31 P.2d 83, 
177 Wash. 199. 

Wis.—Forbes v. Forbes, 277 N.W. 
112, 226 Wis. 477. 

90, Ga.—Crandall v. Sammons, 7 S. 
E.2d 575, 62 Ga.App. 1. 

Minn.—Winans v. Sinanovski, 2 N.W. 
2d 127, 211 Minn. 606. 

91. Cal.—Ledgerwood v. Ledger- 
wood, 300 P. 144, 114 Cal.App. 538. 

Me.—Shea v. Hern, 171 A. 248, 132 
Me. 361. 

Mo.—Dennis v. Wood, 211 S.W.2d 
470, 357 Mo. 886. 
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Pa—Morrison v. Gordon, Com.Pl., 20 
Erie Co. 350. 

S.D—Zeigler v. Ryan, 271 N.W. 767, 
65 SD. 110. 

Va—Mi 7 .o v. Gardner Motor Co, 186 

5 E. 108, 166 Va. 415. 

Wash—Meath v. Northern Far. Ry. 

Co, 36 P 2d 633, 179 Wash. 177. 

42 C.J p 1264 note 78 Le]. 

Held not negligence as matter of 
law 

Ill —Moore v Jansen & Schaefer, 265 
111 App 459. 

Mass.—llorneman v. Brown, 190 N.E. 
735, 286 Mass 65 

Pa.—Jones v Rogers, 165 A. 509, 108 
Pa Super 517. 

Evidence held sufficient to go to 
Jury 

Cal—Smellie v. Southern Pac. Co., 
299 P. 529, 212 Cal. 510. 

98. Cal —Allen v. Robinson, App., 
193 P 2d 498 

N.J —Audino v Hantman, 166 A. 698, 
11 N J Misc 4 78. 

93. Ill.—Elmer v. Miller, 255 Ill. 
App 465 

Md—Warner v. Markoe, 189 A. 260, 
171 Md 351. 

Mich.—Fabiano v. Carey, 271 N.W. 
754, 279 Mich. 269. 

Minn —Farnham v Pepper, 258 N.W. 
293, 193 Mmn. 222. 

Pa—Ashworth v. Hannum, 32 A.2d 
407, 347 Pa. 393—Little v. Straw, 
192 A 894, 326 Pa. 577. 

Vt.—Senecal v. Bloau, 189 A. 139, 108 
Vt 486. 

Held not negligence as matter of law 

Me— Skillin v. Skillm, 154 A. 570, 
130 Me 223 

Neb—Whitney v. Penrod, 32 N.W.2d 
131, 149 Neb. 636. 

94. La—Lorance v. Smith, 138 So. 
871, 173 La. 883. 

S.D—Holdhusen v. Schaible, 244 N. 
W. 392, 60 S.D. 276. 

Negligence as matter of law held not 
established 

Iowa.—White v. Center, 254 N.W. 90, 
218 Iowa 1027. 

95. Ga.—Dixon v. Merry Bros. Brick 

6 Tile Co., 193 S.E. 599, 56 Ga.App. 
626. 

Hawaii.—Casil v. Murata, 31 Hawaii 
123. 

Idaho.—McCoy v. Krengel, 17 P.2d 
547, 52 Idaho 626. 
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speed; 96 or in that he stood or rode in a danger¬ 
ous position in the vehicle, 97 or attempted to board 
or alight from the vehicle in a dangerous fash¬ 
ion. 98 


The rule has also been applied in determining 
plaintiff's contributory negligence in that he relied 
on the operator of the vehicle, 99 at least in the ab- 


111.—Hohimer v. Fricke, 4* N.E.2d. 

189, 317 lll.App. 372. 

Mass.—Blackman v. Coffin, 15 N.E.2d 
469, 300 Mass. 432. 

Mich.—Thomas v. Currier Lumber 
Co., 277 N.W. 857, '283 Mich. 134 
Mo.—Sanford v. Gideon-Anderson 

Co., App., 31 S.W.2d 580. 

Mont.—Baatz v. Noble, 69 P.2d 579, 
105 Mont. 59. 

Neb.—Rogers v. Brown, 260 N.W. 
794, 129 Neb. 9. 

Okl.—Hartman v. Dunn, 95 P.2d 897, 

186 Okl. 9. 

Pa.—Little v. Straw, 192 A. 894, 326 
Pa. 677—Ellsworth v. Lauth, 166 
A. 855, 311 Pa. 286. 

Tenn.—Croson v. Marsh, 12 Tenn. 
App. 33. 

Tex.—Ford Motor Co v. Madden. Civ. 
App., 42 S W.2d 165. affirmed Ford 
Motor Co. v. Maddin, 76 S.W.2d 
474, 124 Tex. 131. 

W.Va.—Boyce v. Black, 16 S E 2d 
588, 123 W.Va. 234. 

4*2 C.J. p 1264 note 78 fd] (2). 

Held not negligence as matter of law 

Minn.—Amon v. Nehr, 223 N.W. 456, 
176 Minn. 410. 

Pa.—By non v. Porter, S A. 2d 357, 
336 Pa. 441. 

Va.—Waller v. Waller, 46 S.E.2d 42, 

187 Va. 25. 

Wis.—Suschnick v. Underwriters 

Casualty Co, 248 N.W. 477, 211 
Wis. 474, followed in Cater v. Un¬ 
derwriters Casualty Co., 248 N.W. 
481, 211 Wis. 484, and Hoenisch 
v. Underwriters Casualty Co., 248 
N.W. 481, 211 Wis. 483. 

96. U.S.—Ingerick v. Mess, C.C.A.N. 
Y., 63 F.2d 233. 

Ark.—Keller v. White, 293 S.W. 1017, 
173 Ark. 885. 

Cal.—Lindemann v. San Joaquin Cot¬ 
ton Oil Co., 55 P.2d 870, 5 Cal.2d 
480—Ledgerwood v. Ledgerwood, 
800 P. 144, 114 Cal.App. 638. 
Colo.—Carlson v. Milllsack, 261 P. 
657, 82 Colo. 491. 

Ky.—Sanderson v. Finley, 122 6.W. 
2d 999, 276 Ky. 1. 

Md.—Warner v. Neubert, 187 A. 829, 
171 Md. 693. 

MasB.—Schusterman v. Rosen, 183 N. 
E. 414, 280 Mass. 582—Gallup v. 
Lazott, 171 N.E. 658, 271 Mass. 
406. 

Mioh.—Ford v. Maney’s Estate, 282 
N.W. 893, 251 Mich. 461, 70 A.L.R. 
1815. 

Minn.—Truso v. Ehnert, 225 N.W. 
98, 177 Minn. 249. 

Miss.—Weyen v. Weyen, 189 So. 608, 
modified on other grounds and sug¬ 
gestion of error overruled 139 So. 
856, 16*5 Miss. 287. 


Mont.—Marlnkovich v. Tierney, 17 P. 
2d 93, 93 Mont. 7'2. 

N.H.—Bennett v Bennett. 31 A.2d 
374, 92 NH. 379—Noel v. Lapointe, 
164 A. 769, 86 NH. 162 
N C.—Groome v. Davis, 2 S.E.2d 771, 
215 N.C. 510. 

Ohio.—Bailey v. Parker, 170 N.E 
607, 34 Ohio App. 207—Rogers v. 
Ziegler, 152 N.E. 781, 21 Ohio App. 
186. 

Or.—Mitchell v. Bruening, 9 P.2d 811, 
139 Or. 244. 

S C.—Cummings v. Tweed, 10 S E 2d 
322, 195 S.C. 173. 

Tenn.—Dedman v. Dcdman, 291 S 
W. 449, 155 Tenn. 241—Shook v 
Simmons, 137 SW:2d 332, 23 Tenn 
App. 685—Renfro v Keen, 89 S.W. 
2d 170, 19 Tenn App. 345. 

Vt.—Round v. Pike, 148 A. 283, 102 
Vt 324. 

Wash—Alexiou v. Nockas, 17 P.2d 
911, 171 Wash. 369—Zelinsky v. 
Howe, 1 P 2d 294, 163 Wash. 277. 
WVa—Reall v. Deiriggi, 34 S E 2d 
253, 127 W.Va. 662—Malcolm v. 
American Service Co, 191 S E. 
527, 118 W.Va. 637. 

42 C.J. p 1264 note 78 Td] (1). 
Question held for court sitting with, 
out jury 

Cal.—Norton v. Puter, 32 P.2d 172, 
138 Cal.App. 253. 

Held not negligenoe as matter of 
law 

Cal.—Benjamin v. Noonan, 277 P. 
1045, 207 Cal 279—Lowery v. Hal- 
lett, 287 P. 110, 105 Cal.App 84. 
Ill.—Rohrer v. Denton, 28 N.E.2d 572, 
306 lll.App. 317. 

Ky.—Hensley v. Golden, 196 S.W.2d 
739, 302 Ky. 856. 

Minn.—Waggoner v. Gummerum, 231 
N.W. 10, 180 Minn. 391. 

N.Y.—Wormuth v. Wormuth. 299 N. 
Y.S. 380, 252 App Div. 828, appeal 
denied. 

Vt.—Higgins v. Metzger, 143 A. 394, 
101 Vt. 285. 

Wash.—Dye v. City of Seattle, 24 
P.2d 67, 173 Wash. *515. 

Wis.—Bryden v. Pnem, 209 N.W. 
703, 190 Wis. 483. 

97. Cal.—Boysen v. Porter, 52 P.2d 
582, 10 Cal.App 2d 431. 

Conn.—Voltz v. Orange Volunteer 
Fire Ass’n, 172 A. 220, 118 Conn. 
307. 

Mo.—Weatherly v. Rabe, 66 S.W. 2d 
645, 334 Mo. 691—Nolan v. Joplin 
Transfer ft Storage Co., 203 S.W. 
2d 740, 239 Mo.App. 915. 

Ohio.—Delk v. Young, App., 35 N.E. 
2d 969. 

Pa.—Clayton ▼. McAlpln, 82 Pa.Dist. 
| ft Co. 464. 
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Wis.—Corwin ▼. Salter, 216 N.W. 

•653, 194 WiB. 333. 

42 C.J. p 1264 note 78 [a]. 

Danger of particular positions held 
for Jury 

(1) Riding on running board. 

Ga.—Taylor v. Morgan, 188 S.E. 44. 
54 Ga.App. 426. 

Ky—R. B. Tyler Co v. Kirby’s 
Adm’r, 293 S.W. 155, 219 Ky. 389. 
Md.—Bauer v. Calic, 171 A. 713, 166 
Md. 387. 

Mass.—Swistak v. Paradis, 192 N.E. 
920, 288 Mass 377. 

Or.—Rice v. City of Portland, 17 P. 
2d 562, 141 Or. 205. 

(2) Riding on top of load—Dach 
v. General Casualty Co., 4 N.W.2d 
170, 241 Wis. 34. 

(3) Standing on bumper at defend¬ 
ant’s request.—Holtsinger v. Scar¬ 
borough, 30 S.E.2d 835, 71 Ga.App 
318 

(4) Standing on highway alongside 
parked car —Herzberg v. White, 66 
P.2d 253, 49 Ariz. 313. 

(5) Standing on platform of open 
truck.—Wells v. Weed, 267 N.W. 379, 
197 Minn. 464. 

Positions held not negligent as mat¬ 
ter of law 

(1) Riding on running hoard. 

Cal.—Yates v. J. H Ivrumlinde & 

Co., 71 P.2d 298. 22 Cal App 2d 387. 
Ky.—Prather’s Adm’r v. Allen, 164 
S.W.2d 402, 291 Ky. 353. 

Mo —.Sanford v. Gideon-Anderson 

Co., App., 31 S.W 2d 580. 

N.H.—Balcus v. Sterling Exp Co, 
•51 A 2d 479, 94 N.H. 270—Vandell 
v. Sanders, 155 A. 193, 85 N.H. 143, 
80 A L R. '650. 

(2) Standing in rear of truck.— 
Guarnaccia v. Wiecenski, 31 A.2d 464, 
130 Conn. 20. 

(3) Standing on ledge of truck.— 
Michaud v. Taylor, 27 A.2d 820, 139 
Me. 124. 

98. Cal.—Hernandez v. Murphy, 115 
P.2d 565, 46 Cal.App.2d 201. 

Mass.—Moat v. Magrath, 199 N.E. 
307, 293 Mass. 19. 

Pa.—McFadden v. Pennzoil Co., 19 A. 

2d 370, 341 Pa. 433. 

S.C.—Polly v. Walton, 179 S.E. 667, 
176 S.C. 72. 

Tenn.—Harrison v. Graham, 107 S. 

W.2d 517, 21 Tenn.App. 189. 

42 C.J. p 1264 note 78 [b]. 

Placing hand in door jamb 
Minn.—Wildes v. Wildes, 247 N.W. 
508, 188 Minn. 441. 

99. Ohio.—Simensky v. Zwyer, 178 
N.E. 422, 40 Ohio App. 275. 

Held not negligenoe as matter of law 
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sence of known circumstances of danger; 1 or in 
that he continued to ride with the driver although 
he knew or should have known that he was a neg¬ 
ligent driver, 2 or an excessively speedy driver, 3 as 
where he continued to ride with the driver after 
vainly protesting against his excessive speed; 4 or 
in that he rode or continued to ride in a vehicle 


known to be defective 5 or notwithstanding danger¬ 
ous driving conditions; 5 or in that he rode or con¬ 
tinued to ride with the driver notwithstanding the 
driver’s incompctency or incapacity, 7 as where the 
driver was tired or drowsy and fell asleep, 8 or was 
intoxicated, 9 or had consumed some intoxicating 
liquors. 10 


Mich.— Ford v. Maney’s Estate, 232 
N.W. 393, 251 Mich. 461, 70 A.L.R. 
1315. 

1. Ala.—Bradford v. Carson, 137 So. 
426, 223 Ala. 594. 

Conduot held not negligent as matter 
of law 

Ala.—Bradford v. Carson, supra. 

2. Ga—Mann v. Harmon, 8 &.E.2d 
549, 62 Ga.App. 231. 

Md.—Warner v. Markoe, 189 A. 260, 
171 Md. 351. 

Mass.—McGaffigan v. Kennedy, 18 N. 

E 2d 344, 302 Mass 12. 

N.C.—Taylor v. Caudle, 185 S E. 446, 
210 N.C. 60. 

Ohio.—Gill v. Arthur, 43 N E 2d 894, 
69 Ohio App. 386 

Wis—Krause v. Hall, 217 N.W. 290. 
195 Wis. *565. 

3. US —Scheer v. Rookne Motors 

Corporation, C.C.A.N.Y., 68 F.2d 

942. 

Ark.—Ragland v. Snotzmeier, 55 S. 

W.2d 923, 186 Ark. 778. 

Cal.—Gardner v. Kreig, 293 P. 710, 
109 Cal App 616. 

Me.—Trump filler v. Crandall, 155 A. 
646, 130 Me 279. 

Minn—Hubenette v. Ostby, 6 NW. 
2d 637, 213 Minn. 349—Stcnstrom 
v. Blooston, 224 NW. 462, 177 
Minn. 95. 

Neb—Landrum v. Roddy, 12 NW. 
2d 82, 143 Neb. 934, 149 ALR 
1041. 

N.J.—Sussman v. Sussman, 156 A 
496, 108 N.J Law 384—Linzniayer 
v. Phair, 156 A. 918, 9 N.J.Misc. 
1154. 

Or.—Layman v. Heard, 66 P.2d 492, 
156 Or. 94. 

Pa—Young v. Freeman, 164 A. 114, 
108 Pa.Super. 399. 

Wash.—Quayle v. Knox, 27 P.2d 115, 
175 Wash. 182. 

Wis.—Demochltz v. Wells, 253 N.W. 
790, 214 Wis. 699—Biersach v. 

Wechselberg, 238 N.W. 905, 206 
Wis. 113—Royer v. Saecker, 234 
N.W. 742, 204 Wis. 265. 

Held not negligence as matter of 
law 

Cal.—Benjamin v. Noonan, 277 P. 
1045, 207 Cal. 279. 

Ky.—New York Indemnity Co. v. 

Even, 298 S.W. 182, 221 Ky. 114. 
Mass. — Channon v. Lynch, 198 N.E. 
145. 292 Mass. 316. 

Mo.—Heyde v. Patten, App., 19 S.W. 
2d 813. 

4. Arlz.—Friedman v. Friedman, 9 
P.2d 1015, 40 Arlz. 96. 


N.Y.—Wormuth v. Wormuth, 299 N. 
Y.S. 380, 252 App Div. 828, appeal 
dismissed. 

Wis—Raddant v. Labutzke, 289 NW 
659, 233 Wis. 381—Pecor v. Home 
Indemnity Co. of New York, 291 
N.W. 313, 234 Wis. 407. 

5. Iowa—Mitchell v. Heaton, 1 N. 
W 2d 284, 231 Iowa 269, 138 A.L.R. 
832 

N J.—Brummer v. Smith, 172 A. 732, 
12 N.JMisc. 482. 

SD—Knutson v. Dilger, 253 N.W. 
459, 62 S I) 474. 

Wis —Demochitz v. Wells, 253 N.W. 
790, 214 Wis. 599. 

Conduct held not negligent as mat¬ 
ter of law 

Ta—Zimmer v Little, 10 A.2d 911, 
138 Pa Super 374. 

6. Ky—Roberts v. White, 99 S W. 
2d 447, 266 Ky. 483 

Mass —Lefeave v. Aschcr, 198 N. 
E 251, 292 Mass. 336. 

7. Ala—Thomas v. Carter, 117 So 
634, 218 Ala. 55. 

Colo—Wilson v. Hill, 86 P.2d 1084, 
103 Colo. 409. 

Iowa.—Wittrock v. Newcom, 277 N. 

W. 286, 224 Iowa 925. 

Ky.—Thompson v. Kost, 181 S.W.2d 
445, 298 Ky. 32. 

Mass—Dean v. Bolduc, 4 N E 3d 441, 
296 Mass. 15—,demons v Towne, 
188 NE 605. 285 Mass 96 
Pa —Lloyd v. Noakes, 96 Pa Super. 
164. 

Wih—S truck v. Vetter, ‘290 N.W. 131. 
233 Wis. 540. 

8 . Cal —Erickson v. Vogt, 80 P.2d 
533, 27 Cal.App.2d 77. 

Mass.—Belletete v. Morin, 76 N.E. 
2d 660. 

Mont.—Wise v. Stagg, •22 P.2d 308, 
94 Mont. 321. 

N.J.—Decker v. Everson, 187 A. 783, 
14 N.JMisc. 860. 

Pa—Frank v. Markloy, 173 A. 186, 
315 Pa. 257. 

Wis.—Krantz y. Kr&ntz, 248 N.W. 
155, 211 Wis. 249. 

Held not as sumption of risk as mat¬ 
ter of law 

Conn.—Freedman v. Hurwitz, 164 A. 
647, 116 Conn. 283. 

9 . Cal.—Lindemann v. San Joaquin 
Cotton Oil Co., 6*5 P.2d 870, 6 Cal. 
2d 480—Pennix v. Winton, 143 P. 
2d 940. 61 Cal App.2d 761, hearing 
denied 145 P.2d 561, 61 Cal.App.2d 
761—Mann v. Chase, 107 P.2d 498, 
41 Cal.App.2d 701—McMahon Y. 
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Schindler, 102 P.2d 378, 38 Cal.App. 
2d 642—Haight v. White, 60 P.2d 
548, 16 Cal.App 2d 426—Anderson 
v. Pickens, 4 P.2d 794, 118 Cal.App. 
212 . 

Ga.—Mann v. Harmon, 8 S E 2d 549, 
62 Ga.App. 231—Britt v. Davis, 187 
S E. 125, 53 Ga.App. 783. 

Iowa.—White v. Zell, 276 N.W. 76. 
224 Iowa 359. 

Ky—Spencer v. Boes, 205 S.W.2d 
150, 305 Ky. 573—Cline v. Rich, 
179 S.W.2d 237, '297 Ky. 145—Ma- 
hin’s Adm'r v McClellan, 131 S.W. 
2d 478, 279 Ky. 596—'Top pass v. 
rerkins' Adm’x, 104 S.W.2d 423, 
268 Ky. 186. 

Me —Buhar v. Fisher, 180 A. 923, 
134 Mo 10. 

Md—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md 23—Mcese v Goodman, 176 
A 621. 167 Md. 658, 98 A.L R 4F0. 

Mas*—Dean v. Bolduc, 4 N.E 2d 441, 
296 Mass. 15—Caldbeck v. Flint, 
183 NE 739, 281 Mass. 360— 

O'Connell v. McKeown, 170 N.E. 
102, 270 Mass 432 

Minn.—Beckman v Wilkins, 232 N. 
W. 38, 181 Minn. 245. 

Mont.—Wise v Stagg, 22 P.2d 308, 
94 Mont. 321—McNair v. Berger, 
15 P 2d 834, 92 Mont 441 

N 1)—Bentley v. Oldctjme Distillers, 
289 N W 92, 69 N.D. 587. 

Or—Willoughby v. Driscoll, 121 P. 
2d 917. 168 Or. 187. 

Held not negligence as matter of law 

Cal —Knickrihm v. Hazel, 40 P.2d 
305, 3 Cal App.2d 721. 

Hawaii.—Wong y. McCandless, 31 
Hawaii 750. 

N.H.—Boston v. B. & M. Super Serv¬ 
ice, 20 A.2d 633, 91 N.H. 392. 

Evidence held sufficient to go to jury 

Colo —United Broth, of Carpenters 
and Joiners of America, Local Un¬ 
ion No. 55, v. Salter, 167 P.'2d 954, 
114 Colo. 513. 

Va—Yorke v. Mason, 4 S.E.2d 375, 
173 Va. 379. 

10. Cal.—House v. Schmelzer, 40 P. 
2d 577, 3 Cal.App.2d ‘601. 

Colo.—United Broth, of Carpenters 
and Joiners of America, Local Un¬ 
ion No. 55, v. Salter, 167 P.2d 954, 
114 Colo. 513. 

Minn.—Gudbrandsen v. Pel to, 271 N. 
W. 465. 199 Minn. 220. 

Or.—Willoughby v. Driscoll, 120 P. 
2d 768, 168 Or. 187, affirmed 121 
P.2d 917, 168 Or. 187—Pointer v. 
Osborne, 76 P.2d 1134, 158 Or. 673. 
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Various incidental questions of fact involved in 
determining the contributory negligence of a guest 
or passenger in defendant’s vehicle have been held, 
on conflicting evidence, to be for the jury to de¬ 
cide, 11 including such questions as whether plain¬ 
tiff knew, or by the exercise of reasonable care 
should have known, whether the driver was, and, 
if so, to what extent he was, intoxicated; 12 wheth¬ 
er he was in a position which was inherently dan¬ 
gerous; 13 whether he should have realized or an¬ 
ticipated the dangers in the manner of operation of 
the vehicle, and whether he should have taken some 
action with respect to them; 14 whether he had 


made sufficient protests or warnings as to the dan¬ 
gers involved in the manner of operation of the 
vehicle ; 15 and, in the case of a car leased or fur¬ 
nished by defendant, whether the driver was un¬ 
der the control of the occupants of* the car so as 
to make his contributory negligence imputable to 
them. 16 

Evidence uncontradicted or insufficient . Where 
the evidence is uncontradicted and the inference to 
be reasonably drawn therefrom is clear, it is for 
the court to rule as a matter of law with refer¬ 
ence to the alleged contributory negligence, or as¬ 
sumption of risk, of plaintiff 17 or as to his liability 


Wash.—Wold v. Gardner, 294 P. 574, 
159 Wash. 665. 

Conduct held not negligent as mat¬ 
ter of law 

Colo.—United Broth, of Carpenters 
and Joiners of America, Local Un¬ 
ion No. 55, v. Salter, 167 F.2d 954, 
114 Colo 513. 

La.—Denham v. Taylor. 131 So 614, 
15 LaApp. 545, rehearing denied 

132 So. 372, 19 La.App. 8] 4. 

Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

11 . N Y.—Malkowskl v. IM.ispari a, 
59 N.Y.S 2d 417, 270 App Div 7C8. 

Whether plaintiff was defendant’s 
passenger 

N.Y.—Malkowskl v. Dlasparra, su¬ 
pra. 

12 . Cal.—Ltndemann v. San Joaquin 
Cotton Oil Co . C5 P 2d 870, 5 Cal. 
2d 480—Kroplin v. Huston, 179 P. i 
2d 575, 79 Cal App 2d 332—Tomlin¬ 
son v. Kiraimdjian, 24 P.2d 659, 

133 Cal.App 418. 

Conn —Fitzpatrick v. Cinltis, 139 A. 
639, 107 Conn. 91. 

Hawaii—Wong v. McCandless, 81 
Hawaii 750. 

Ky—Sutherland v. Davis, 151 SW. 
2.1 1021, 286 Ky. 743—Mahin’s 

Adm'r v. McClellan, 131 S W.2d 
478, 279 Ky. 595. 

Md—F’owers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md 23. 

Mont.—Westergard v. Peterson* 159 
P 2d 618, 117 Mont. 550. 

N.1I.—Boston v B & M Super Serv¬ 
ice, 20 A 2d 633, 245 N H. 392. 
N.J —Sothcrn v. Vandyke, 174 A. 
877, 114 N.J Law 1. 

Ohio—Kirk v. B.rkonbach, App., 32 
N.K 2d 76 

Or.—Willoughby v. Driscoll, 121 P.2d 
917, 168 Or. 187. 

Vt.—Steele v. Lackey, 177 A. 809, 
107 Vt. 192. 

Wis.—Suschnlck v. Underwriters 
Casualty Co.. 248 NW. 477, 211 
Wis. 474, followed In Cater v. Un¬ 
derwriters Casualty Co., 248 N.W. 
481, 211 Wis. 484, and Hoenisch 


v. Underwriters Casualty Co., 248 
NW. 481, 211 Wis. 4S3 

13. N.Y.—Neary v. Middlesex 
Transp Co. 61 N Y S I'd 565, 270 
App Div 912, reversed on other 
grounds 72 N.E.2d 12, 296 N.Y 
818 

Or—Rice v. City of Portland, 17 P. 
2d 5C2. 141 Or. 205. 

Tenn.—Harrison v Graham, 107 S. 
W.2d 517, 21 Tenn App. 189. 

14. Minn—Ilubenetle v. Ostby, 6 N. 
W.2d 637, 213 Minn. 349. 

N.Y.—Reilly v. Rawloigh, 281 N.Y 
S. 366. 245 App Div. 190. 

Pa.—Ellsworth v. Lauth, 166 A. 855, 
311 Pa 286—Cormican v. Menke, 
159 A. 36, 306 Ta 166 
■S.D.—Miller v. Stevens, 256 N.W. 
152, 63 S.D. 10. 

Tenn.—Louisville & N. R. Co. v. 

Tracey, 12 Tenn.App. 167. 

Wash—Alexiou v. Nockas, 17 T.2d 
911, 171 Wash. 369. 

WVa.—Boyce v. Black, 15 SE2d 
588, 123 WVa. 234. 

Wis —Brothers v. Berg, 254 N W. 
384, 214 Wis. 661—T« as v. Eisen- 
lord, 253 N W. 795, 215 Wis. 455— 
Sommerfleld v. Flury, 223 N.W. 
408, 198 Wis. 163. 

IB. Kan—Pool v. Day, 53 P.2d 912, 
143 Kan. 226. 

Pa.—Curry v. Riggles, 153 A. 325, 
302 Pa. 156. 

Tenn.—Croson v. Marsh, 12 Tenn. 
App. 33. 

16. D.C—Bernhardt v. City, etc., R. 
Co., 263 F. 1009, 49 App.D.C. 265. 

42 C.J. p 1265 note 79. 

17. Cal.—Mann v. Chase, 107 P.2d 
498, 41 Cal App.2d 701—McMahon 
v. Schindler, 102 P.2d 378, 38 Cal. 
App.2d 642—Ilirsch v. D’Autre- 
mont, 23 P.2d 1066, 133 Cal.App. 
106. 

Colo.—United Broth, of Carpenters 
and Joiners of America, Local Un¬ 
ion No 55, v. Salter, 167 P.2d *54, 
114 Colo. 613. 

Ind—Pierce v. Clemens, 46 NE.2d 
836, 113 Ind.App. <65. 

Md.—State, to Use of Brandau, v. 
Brandau, 6 A.2d 233, 176 Md. 584. 
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Neb—Click v. Poska, 239 N.W. 626, 
122 Neh 102. 

Tenn—Lea v. Gentry, 73 S.W.2d 170, 
167 Tenn. 664. 

Win.—Boureslon v. Boureston, 285 
NW 426, 231 Wis. 666. 

42 C J. p 1265 note 81. 

Plaintiff held guilty of contributory 
negligence 

(1) Tn general 

Md—State, to Use of Brandau, v. 

Brandau. 6 A 2d 233. 176 Md. 584. 
Wis—Huebncr v Fischer, 288 NW. 
254, 232 Wis 600. 

(2) Where he was r»ding or con¬ 
tinuing to ride with a driver known 
to be intoxicated 

Ark—Lewis v. Chitwood Motor Co., 
115 S W 2d 1072, 196 Ark. 86. 

Cal—Connor v. Johnson, 22 P*2d 760, 
132 Cal App. 449 

Iowa—Garrity v. Mangan, 5 N.W.2d 
292, 232 Iowa 1188. 

Ky.—Spencer v. Boes, 205 S W 2d 
150, 305 Ky. 573—Newton's Adm’r 
v. .Stengel, 181 S.W.2d 251, 297 Ky. 
722—Sutherland v. Davis, 151 S 
W.2d 1021, 286 Ky. 743—Rennolds’ 
Adm’x v. Waggener, 111 S W.2d 
647, 271 Ky. 300. 

Mont.—Wise v. Stagg, 22 P.2d 308. 
94 Mont. 321. 

Tenn—Hicks v. Herbert, 113 SW. 
2d 1197, 173 Tenn. 1. 

(3) Where he failed to warn driv¬ 
er against a known threatened dan¬ 
ger.—Whitney v. Penrod, 32 N.W.2d 
131, 149 Neb. 636. 

(4) Where he failed to protest or 
warn driver against continuing to 
drive negligently or too fast. 

Pa.—Kropko v. Gallda, 38 A.2d 491. 

155 Pa.Super. 446. 

Tenn.—Renfro v. Keen, 89 S W.2d 
170, 19 Tenn.App. 34'5—Coppedge v. 
Blackburn, 15 Tenn.App. 587. 

(5) Where he failed to leave ve¬ 
hicle after protests were disregard¬ 
ed.—Friedman v. Friedman, 9 P.2d 
1015, 40 Arlz. 96. 

(6) Where he was guilty of un¬ 
necessarily riding in dangerous po¬ 
sition. 

Pa.—Do Gregorio V, Malloy, 52 A.2d 
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for the contributory negligence of the driver. 18 
So also, where the evidence is insufficient to carry 
the issue to the jury, the court should rule on the 
alleged contributory negligence of plaintiff as a 
matter of law. 10 

(2) Of Motor Vehicles Other than Defend¬ 
ant's 

Where the evidence Is conflicting it is for the trier 
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of facts to determine whether the guest or oeeupant of 
a motor vehicle other than the defendant’s was guilty of 
contributory negligence. 

Where the evidence is conflicting or different in¬ 
ferences of fact may be reasonably drawn there¬ 
from, it is a question for the trier of facts, whether 
the guest or occupant of a motor vehicle other than 
defendant's was guilty of contributory negligence 20 
and whether he exercised due or ordinary care for 


195, 356 Pa. 511—Valente v Lind¬ 
ner, 17 A.2d 371, 340 Pa. 60S. 

Plaintiff held not guilty of contrib¬ 
utory negligence 

Idaho.—French v. Tebben, 27 P 2d 
474, 53 Idaho 701. 

Ky—Ralston v. Dosscy, 157 S.W.2d 
739, 289 Ky. 40. 

Minn.—Kapla v. Lehti, 30 NW.2d 
685, 225 Minn 325—Burgess v. 

Crafts, 238 N.W. 798, 184 Minn. 
384. 

18. Mo.— Mahany v. Kansas City R. 
Co. 228 S.W. 821, 286 Mo. 601 

42 C J. p 1266 note 82. 

19. U.S—R. J. Reynolds Tobacco 
Co. v. Newby, C.C.A.Idaho, 145 F. 
2d 768. 

Cal.—Queirolo v. Pacific Gas & Elec¬ 
tric Co., 300 P. 487, 114 Cal App. 
610. 

Iowa.—In re Hill’s Estate. 208 N W. 
834, 202 Iowa 1038, modified on oth¬ 
er grounds 210 N.W. 241, 202 Iowa 
1038. 

Ky.—Hollis v. Bourne, 167 S.W 2d 
50, 292 Ky. 678—Haller’s Pet Shop 
V. Pearl man, 69 S.W.2d 9, 253 Ky 
130. 

Minn —Kerzle v. Rodine, 11 N.W.2d 
771, 216 Minn. 44. 

Okl—Miller v. Price, 33 P.2d €24, 168 
Okl. 452. 

Wis.—Maurer v. FesJng, 290 N.W. 
191, 233 Wis. 565. 

Particular issues 

(1) Crowded driver’s scat. 

Conn—Kinley v. Hines, 137 A. 9, 106 
Conn. 82. 

Ohio.—Obrccht v. Tallent ire, 183 N. 
E. 295, 43 Ohio App. 376. 

(2) Failure to see and warn driver 
about particular hazard.—ltobmson 
v. Higgins, 174 S.W.2d 687, 295 Ky. 

446. 

(3) Failure to protest. 

Ky—Edmiston v. Robinson, 168 S.W. 

2d 740. 293 Ky. 273. 

Minn—Hartcl v. Warren, 265 N.W. 
282, 196 Minn. 465. 

Ohio.—Fay v. Thrasher, 66 N.E.2d 
236, 77 Ohio App. 179. 

(4) Guest sleeping.—Jansen v. 

Herkert. 23 N.W.2d 603, 249 Wis. 124. 

(5) Riding with dangerous driver 
or at dangerous speed.—York v. 
York, 194 S.E. 486, 212 N.C. 695. 

(6) Riding with incompetent or in¬ 
ti C.J.8.-4ft 


capacitated driver.—Robinson v. 
Higgins, 174 -S.W.2d 687, 2D5 Ky. 446. 

(7) Riding with intoxicated driver. 
Mass—Collette v. Mosqus, 4 N.E.2d 
336, 295 Mass. 576. 

Ohio.—McCoy v. Faulkenberg, 4 N.E. 
2d 281, 53 Ohio App. 98. 

20. U.S—Constitution Tub. Co. v. 
Dale, C C A.Ala, 164 F 2d 210— 

Thompson v Hell, CC.A.Mich., 129 
F 2d 211—Roodegir v. Thillips, C.C. 
A.N C., 85 F 2d 995—Blaydes v. 

Barnes. CCA.Va., 81 F.2d 198— 
Liberty Baking Co v. Kellum, C C. 
A.Pa, 79 F 2d 931—Roberts v. 
White Star Bus Line, O C. \.Puerto 
Ilico, 38 F 2d 1, certiorari denied 
White Star Bus Line v. Roberts, 50 
SCt. HG3, 281 U.S. 764, 74 L.Ed. 
1172 

Cal—Ritchey v. Watson, 268 P. 345, 
204 Cal 387—Graves v. Kern Coun¬ 
ty Tr.tn.sp Corporation, 296 P. 902, 
112 Cal App. 261 

Del —Burton v Delaware Poultry 
Co., 15 A 2d 440, 2 Terry 68 
Ill- Thomas v. Buchanan, 192 N.E. 
215, 357 111. 270--Meng v. Lucash, 
69 N E 2d 367, 329 Ill.App 512— 
Uutowicz v. United Motor Coach 
Co , 261 HI App. 377. 

Iowa—O’Meara v. Green Const. Co., 
282 N.W. 735. 225 Iowa 1365—Rog¬ 
ers v. Jefferson, 272 N W. 532, 223 
Iowa 718—Miller v. Lowe, 261 N. 
W. 822, 220 Iowa 105—Schwind v. 
Gibson, 260 N W. 853, 220 Iowa 
377 —Let kliter v. City of Des 
Mo'nnt 233 N W. 58, 211 Iowa 251 
—Rudd v. Jackson, 213 N.W. 428, 
203 Iowa 661. 

Kan —Luui.-Joy v. Bonar, 283 P. 921, 
129 Kan. 441. 

Ky.—Owen Motor Freight Lines v. 
Russell’s Adm’r, 86 S.W.2d 708, 260 
Ky. 795, applying Illinois law. 

Mo.—Davis v. F. M. Stamper Co, 148 
S.W.2d 765, 347 Mo. 761—Stevens v. 
Westport Laundry Co., 25 S.W.2d 
491, 224 Mo.App. 955. 

Mont —Black v. Martin, 292 P. 577, 
88 Mont. 256. 

N H.—Woodman v. Peck, 7 A.2d 251, 
90 N.H. 292, 122 A.L.R. 1402. 

N.J.—Parave v. Public Service In¬ 
terstate Transp. Co., 160 A. 376, 
,109 N.J.Law 156—Cannazzari v. 
Triangle Bus Co., 141 A. 166, G N. 
J.Misc. 345. 

N.Y.—Jones v. Gray, 45 N.Y.S.2d 519, 
267 App Dlv. 242, stay granted 47 
N.Y.S.2d 281, 267 App Div. 853. ap¬ 
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peal denied 47 N.T.S.2d 60S, 267 
App.Div 926—Hart v. Ruduk, 253 
N.YS. 615, 233 App.Div 453—Sher¬ 
man v. Millard. 259 N.Y.S 416, 144 
Misc. 748, reversed on other 
grounds Sherman v. Lelcht, 264 N. 
Y.S. 492, 238 App Div. 271. 

N.C—Hill v. Lopez, 45 S E 2d 539, 
228 N.C 433. 

Okl—Stillwater Milling Co. v. Temp- 
lin, 77 P.2d 732, 182 Okl. 309. 

Or —- Holzhauser v. Portland Trac¬ 
tion Co, 169 P.2d 127, 178 Or. 607 
—Noble v. Sears, 267 P. 809, 122 
Or 162 

Fa—Cormlenn v. Menke, 159 A. 36, 
306 Pa. lG6““Pa\is v. American 
Ice Co, 131 A. 720. 285 Pa 177— 
Ansel v. Marcus, Com PI., 50 
Dauph Co. 39. 

R. I—Kulbabsky v. New England 
Transp Co. f 38 A.2d 152, 70 RI. 
220 . 

S. C—Trapse v Southern Ry. Co. f 21 
S E 2d 737. 201 S.C 176 

S D --Seheunng v Northern States 
Power Co.. 294 N.W. 175, 67 S D. 
484. 

Tenn —Chickasaw Wood Products 
Co. v Lane, 125 S W.2d 164, 22 
Tenn.App. 696—Davis v. Farris, 1 
Tenn App. 144. 

Tex.—Garcia v. Moneoda, 94 S W 2d 
123, 127 Tex 453—William Camer¬ 
on Co. v. Downing, Civ.App, 147 
S.W.2d 963—Le Sage v Smith, Civ. 
App, 145 SW.2d 308, error dis¬ 
missed, judgment correct. 

Utah.—Earle v Salt Lake & Utah It. 
Corp., 165 P.2d 877, 109 Utah 111. 

Vt.—Loomis v. Abelson, 144 A. 378, 
101 Vt. 459. 

Va.—Abrams v. Winesburg, 182 S E. 
233, 165 Va. 241. 

Wis.—Kivinieml v. Ilildenbrand, 231 
N.W. 252, 201 Wis. 619. 

42 C J. P 1265 note 83 

Conduct held not negligent as matter 
of law 

Fla—Frazee v. Gillespie, 124 So. 6, 
98 Fla 582. 

Ill.—SLarr v. Rossln, 23 N E.2d 740, 
302 Ill App. 325 

Kan—Dobson v. Baxter Chat Co., 85 
P.2d 1. 148 Kan. 750. 

Mo.—Davis v. F M. Stamper Co., 148 
S.W.2d 765, 347 Mo. 761. 

Evidence held sufficient to go to jury 

Ala — Moore v. Crult, 191 So 252, 238 
Ala. 414. 

N.C.—Newborn v. Leary, 1 S.E.2d 384, 
215 N.C. 134. 
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his safety. 21 This rule has been applied in deter¬ 
mining whether a guest or occupant of a motor ve¬ 
hicle was guilty of contributory negligence in con¬ 
nection with a collision at an intersection ; 22 a col¬ 


lision with another vehicle going in the same direc¬ 
tion, 23 with another vehicle going in the opposite 
direction, 24 or with a parked or stopped vehicle ; 2B 


Plaintiff toting" fliim toy member of 
family 

(1) By husband. 

Ill.—Fitzpatrick v. California & Ha¬ 
waiian Sugar Refining Corporation, 
32 N 13.2d 990, 309 lll.App. 215. 

Iowa.—Newman v. Hotz, 285 N.W. 
287, 226 Iowa 834. 

Michi—Major v. Southwestern Motor 
"Sales, 22 N.W.2d 96, 314 Mich. 122 
-—Moore v. Rety, 22 N.W.2d 68, 314 
Mich. 52. 

Pa.—Meads v. Rutter, 184 A. 560, 
122 Pa.Super. 64. 

42 C.J. p 1173 note 55 [a]. 

(2) By wife.—Finley v. Austin, 
Mo.App., 132 S.W.2d 1109. 

(3) By son.—Wolff v. Stenger, 239 
N.W. 181, 59 S.D. 231. 

Biding on motorcycla 

(1) In general. 

Ala—Utility Trailer Works v. Phil¬ 
lips, 29 So.2d 289. 

Cal.—Landers v. Crescent Creamery 
Co., 5 r.2d 934, 118 Cal.App. 707. 
Ind.—Young v. Mader, 14 N.E 2d 329, 
105 Ind.App. 532—Pumphrey v. 
Tannehill, 1 N.E.2d 301, 102 Ind. 
App. 113. 

Iowa.—Williams v. Kearney, 278 N. 

W. 180. 224 Iowa 1006. 

N.C.—Mason v. Johnston, 1 S.E.2d 
379, 215 N.C. 95. 

(2) Conduct held not negligent as 
matter of law.—Julich v. T. A. Gil¬ 
lespie Co., 146 A. 785, 7 N J.Misc. 
630. 

Passenger obscuring driver's vision 

Whether plaintiff in riding on dtep 
of truck and obscuring wagon driv¬ 
er’s view of road was negligent was 
for Jury.—Robinson v. American Ice 
Co., 141 A. 244, 292 Pa. 366. 

Jumping from vehicle 

Tex.—Browning v. Beck, Civ.App., 73 
S.W.2d 626, error granted. 

Failure to Jump 

N.H.—Schwotzer v. Sherwood, 179 A. 

361, 87 N.H. 486. 

Failure of guest to stop oar 
Whether guest engaging in Joint 
operation of c&r is chargeable with 
contributory negligence in failing to 
use means at his command to stop 
car before collision is fact question. 
—Moncada v. Garcia, Tex.Civ.App., 
62 S.W.2d 215, reversed on other 
grounds Garcia v. Moncada, Com. 
APP., 94 S.W.2d 123. 

8X. Ga.—Long! no v. Moore, 187 S.E. 

203, 53 Ga App. 644. 

Ill.—Ritter v. Nieman, 74 N.E.2d 911. 
832 lll.App. 283—Kern v. Howard, 
49 N.E.2d 881. 320 lll.App. 141— 
Powell v. Myers Sherman Co., 32 N. 
E.2d 663, 809 lll.App. 12—Minx v. 
Yenerich, 14 N.E.2d 665, 295 111. 


App. 612—Smith v. Courtney, 281 
lll.App. 630. 

Ind.—Lindley v. Sink, 30 N.E 2d 456, 

218 Ind. 1—Davis v. Dondanville, 
26 N.E.2d 568. 107 Ind.App. 665. 

Iowa—Jensvold v. Chicago Great 
Western R. Co., 12 N W 2d 293. 234 
Iowa 627—In re Green’s Estate, 
278 N.W. 285, 224 Iowa 1268— 

Stingley v. Crawford, 258 N.W. 316, 

219 Iowa 509. 

Me —Elliott v. Montgomery, 197 A. 
322, 135 Me. 372. 

Mass —Morton v. Dobson, 30 N.E.2d 
231, 307 Mass. 394. 

Mo.—McCLoskey v Ilenne, 37 SW\2d 
950, 225 Mo.App. 810. 

Ohio.—Community Traction Co v. 
Konte, 172 N.E. 533, 35 Ohio App. 
361, affirmed 172 N.E 442, 122 Ohio 
St. 514. 

Or—Hamilton v. Haworth, 177 P 2d 
409, 180 Or. 477—Whiting v. An¬ 
drus, 144 P 2d 501. 173 Or. 133. 

S.C.—Crapse v. Southern Ry. Co, 21 
S E 2d 737, 201 S C. 176. 

W.Va.—Porterfield v. Sudduth, 185 S. 

E 209, 117 W.Va. 231. 

Blind guest 

Ill —Belcher v. Citizens Coach Co., 
57 N.E 2d 659, 324 lll.App. 226. 

Minor 

III —Nash v. Welch, 57 N.E 2d 648, 
324 111 App. 225. 

Plaintiff being driven toy husband 

R.I.—Spaziano v. Raponi, 13 A.2d 
810, 65 It I. 163. 

22. Ark—Safeway Cab & Storage 
Co. v. Hamilton, 112 S.W.2d 973, 
196 Ark. 1179. 

Cal—Smith v. Tollard, 8 P.2d 906, 
121 Cal.App. 358. 

Conn—Speerle v. Dabney, 155 A &6, 
113 Conn. 302. 

Ill—Thomas v. Ruchanan, 192 N.E. 
215, 357 Ill. 270. 

Ind - Lindley v. Sink, 30 N.E.2d 466, 
218 Ind. 1. 

Iowa.—Gillespie v Gentosi, 294 N.W. 
586, 229 Iowa 356—Rogers v. Jeff¬ 
erson, 277 N.W. 570, 223 Iowa 718 
—Rogers v. Jefferson, 275 N.W. 
874, 224 Iowa 324—Rogers v. Jeff¬ 
erson, 272 N.W. 532, 223 Iowa 718 
—Enfield v. Butler, 264 N.W. 546, 
221 Iowa 615—Newland v. G. Mc¬ 
Clelland & Son, 250 N.W. 229, 217 
Iowa 568. 

Kan.—Stallings v. Graham, 73 P.2d 
1090, 146 Kan. 867—Cook v. 

Vaughan, 274 P. 204, 127 Kan. 479. 
Mass.—Stiles v. Wright, 32 N.E.2d 
220, 308 Mass. 326. 

Minn.—Johnston v. Selfe, 261 N.W. 
525, 190 Minn. 269—Krinke v. 

Gramer, 246 N.W. 376, 187 Minn. 
595—Kieffer v. Sherwood, 238 N. 
W. 331, 184 Minn. 205. 
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Mo.—Miller v. Rollins, App., 102 S. 
W.2d 686—Benzel v. Anishanzlln, 
App., 297 S.W. 180. 

N.Y—Merkling v. Ford Motor Co., 
296 NYS. 393, 251 App.DIv. 89. 

R I —Doherty v. Oakland Beach Vol¬ 
unteer Fire Co., 40 A2d 737, 70 

R. I. 446. 

SC—Neesc v. Toms, 12 S.E.2d 869, 
196 SC. 67. 

Wash—Ga skill v. Amadon, 88 P.2d 
229, 179 Wash. 375. 

Conduct held not negligent as mat¬ 
ter of law 

Cal.—Kicnlen v. Holt, 288 P. 86'6. 106 
Cal App. 135. 

Ind —Mattes v. Brugner, 159 N.E. 
156. 88 Ind App 36 

Mont.—Flynn v. Helena Cab & Bus 
Co, 21 r.2d 1105, 94 Mont. 204. 

23. U S —Gary v. Consolidated For¬ 
warding Co., C.C.A.Wis., 115 F.2d 
632. 

Ark —Saliba v. Allison, 96 S.W.2d 
443, 192 Ark. 1021. 

Ill—Williams v. Matlin, 66 N.E.2d 
719, 328 lll.App. 645—Rhoden v. Pe¬ 
oria Creamery Co., 278 lll.App 452. 
Iowa.—McCoy v. Cole, 249 N.W. 213, 
216 Iowa 1320. 

Md—Mitchell v. Dowdy, 42 A.2d 717, 
184 Md. 634. 

Mass.—Bessey v. Saiemmc, 19 N.E 2d 
75, 302 Mass. 188, 123 A L.R. 1156. 
N.Y.—Sherman v. Leicht, 264 N.Y.S. 

492, 238 App.Div. 271. 

Pa—Mansur v. Josephson, 5 A.2d 
102, 333 Pa. 467—Hirth v. Marano, 
170 A. 438, 112 l>a Super 187. 

Va—Diamond Cab Co. v. Jones, 174 

S. E. 675, 162 Va. 412. 

Wash—Nelson v. Brownfield, 153 P. 
2d 877, 21 Wash.2d 898. 

24. Cal —Huber v. Scott, 10 P.2d 
150, 122 Cal App. 334. 

Idaho—Evans v. Davidson, 77 P.2d 
601, 58 Idaho 600. 

Ill.—Beery v. Breed, 32 N.E.2d 675, 
309 lll.App. 433. 

Iowa.—Albert v. Maher Bros. Trans¬ 
fer Co., 243 N.W. 561, 215 Iowa 
197. 

Kan.—Long v. "Shafer, 188 P.2d <646, 
164 Kan. 211. 

Me —Kimball v. Bauckman, 158 A. 
694, 131 Me. 14. 

Mass.—Beebe v. Randall, 23 N.E.2d 
142, 304 Mass. 207. 

Mich.—Spillman v. Welmaster, 271 
N.W. 564, 279 Mich. 93. 

Pa.—Hall v. Spriggs, Com.Pl., 22 
Wash.Co. 166. 

25 . Ga. — Donahoo v. Goldin, 7 S.E. 2d 
820, 61 Ga.App. 841. 

Ill.—Carroll v. Krause, 15 N.E.2d 323, 
295 lll.App. 552—Price v. Illinois 
Bell Telephone Co., 269 Ill.App. 581. 
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or a collision in fog or thick weather, 26 or on or 
near a bridge, 27 or tinder slippery road conditions, 28 
or when the vehicle in which plaintiff was riding 
was stopped on the highway, 29 or was being driven 
on the wrong side of the highway. 80 

Particular conduct as contributory negligence . 
In accordance with the general rule, it is ordinarily 


a question for the jury to determine whether a 
guest or occupant of a motor vehicle was guilty of 
contributory negligence in that he failed to keep a 
lookout, so as to Warn the driver of hazards, 31 as 
where he fell asleep 32 or was under the influence 
of intoxicating liquors; 33 or in that he failed to 
see, discover, or realize the peril in time, so as to 
give warning ; 3 ^ or in that he failed to warn or 


Kan.—Witte v. Hutchins, 12 P.2d 724, 
135 Kan. 776. 

Ky.—Midland Baking Co. v. Kitchen, 
168 S.W.2d 372, 293 Ky. 160. 

Mass.—Renaud v. New England 
Transp. Co. t 189 N.E. 789, 286 Mass. 
39. 

Minn.—Brown v. Murphy Transfer & 
Storage Co., 251 NW. 6. 190 Minn. 
81—Olson v. Purity Baking Co., 
242 N.W. 283, 185 Minn. 571. 

Mo.—Taylor v. Silver King Oil & Gas 
Co., App., 203 S.W 2d 147. 

N H.—Laflamme v. Lewis, 192 A. 861, 
89 N H. 69. 

N.Y.—Rutledge v. City of New York, 
10 N Y.S 2d 417, 256 App Div. 515 
SC.—Flowers v. South Carolina 
State Highway Dept., 34 S.E.2d 769, 
206 S.C. 454. 

Wash —Graves v Mickcl, 29 P.2d 
405, 176 Wash 329 

W.Va.—Porterfield v Sudduth, 185 
S.E 209, 117 W Va. 231. 

Wis—Bruins v Brandon Canning 
Co.. 257 N.W. 35, 216 Wis. 387. 

28 . Ill—Peterson v. Clark, 2ft N.E 
2d 817, 300 111 App. 606—Lindquist 

V. Schmidt, 7 N.E 2d 503, 28‘J Ill. 
App '614. 

N.Y—Johnson v. City of Amsterdam, 
282 N Y.S. 417, 245 App.Div 894 
Wash—Peterson v. King County, 90 
P.2d 729, 199 Wash. 106. 

Wis—Haight v. Luedtke, 1 N.W.2d 
882, 239 Wis. 389. 

27 . Iowa.—Hawkins v. Burton, 281 
N.W. 790, 225 Iowa 1138. 

Ky.—Paducah Coca-Cola Bottling Co. 
v. Reeves, 88 S W 2d 39, 261 Ky. 
639—Popc-Cawood Lumber & Sup¬ 
ply Co. v. Clcet, 33 S.W.2d 360, 236 
Ky. 366. 

28 . Iowa.—Johnson V. Overland 

Transp. Co., 288 N.W. 601, 227 Iowa 
487. 

Pa—Reiser v. Smith, 2 A.2d 753, 332 
Pa.Super. 389. 

29 . N.M.—Silva v. Waldie, 82 P.2d 
282, 42 N.M. 614. 

30. Mass.—Cerez v. Webber, 63 N.E. 
2d 889, 318 Mass. 703. 

31. U.S.—Brlnegar v. Green, C.C.A. 
Iowa, 117 F.2d 316. 

Arlz.—S. A. Gerrard Co. v. Couch, 29 
P.2d 151, 43 Ariz. 57. 

Ark—Willbanks v. Laster, 199 S.W. 

2d 602. 211 Ark. 88. 

Iowa.—Stingley v. Crawford, 258 N. 

W. 316, 219 Iowa 509. 

Kan.—Richmond v. Clinton, 58 P.2d 
1116, 144 Kan. 328. 


Mass.—Ilarlow v. Corcoran, 195 N.E 

3 08, 290 Mass. 289. 

Mich.—DeVries v Owens, 295 N.W. 
249, 295 Mich. 522—Howell v. 

Hakes, 232 N.W. 216, 261 Mich. 372. 
Pa.—Harris v. E Oostdyk Motor 
Transp. Corporation, 17 A.2d 347, 
340 Pa. 478—Grutski v. Kline, Com. 
PI., 61 Montg.Co. 33, affirmed in 
part and reversed in part on other 
grounds 43 A 2d 142, 352 Pa 401. 
Tex.—Dallas Ry. & Terminal Co v. 
Orr., Civ.App., 210 SW.2d 863, af¬ 
firmed. Sup., 215 S.W.2d 862—Mag¬ 
nolia Petroleum Co. v. Owen, Civ. 
App, 101 S.W.2d 354, error dis¬ 
missed. 

Wis—Oanzoneri v. Heckert, 269 N.W. 

716. 223 Wis. 25 
42 C.J. p 1265 note 83 [g]. 

Held not negligence as matter of law 

Iowa—Simmering v. Hutt, 284 N.W. 

4 59, 226 Iowa 648. 

Mass —Bnghtman v. Blanchette, 30 
N E 2d 864, 307 Mass 584. 

Mo—Buehler v. Festus Mercantile 
Co., 119 S.W.2d 961, 343 Mo. 139. 
Pa—Horn v. Langerlo, Com PI., 1 
Lebanon 173. 

S.D—Scheuring v. Northern States 
Power Co., 294 N.W. 175, 67 S.D. 
484. 

Wis — Rock v. Sarazen, 244 N.W. 577, 
209 Wis. 126, followed in 244 N.W. 
578, 209 Wis. 130. 

Hoad obscured or conoealed from 
plaintiff 

Mo —Clifton v. Caraker, App., 60 S. 
W.2d 758. 

Tenn.—Roddy Mfg. Co. v. Dixon, 105 
S.W.2d 513, 21 Tenn.App. 81—John¬ 
son v. Maury County Trust Co., 15 
Tenn.App. 326. 

Vt.—Leolair v. Boudreau, 143 A. 401, 
101 Vt. 270, 63 A.L.R. 1427. 

32. U.S.—Pagenkamp v. Dcvillez, C. 
C.A.I11., 80 F.2d 485—Stafford v. 
Roadway Transit Co., D.C.Pa., 70 
FSupp 555, motion refused 73 F. 
Supp. 458, affirmed in part and re¬ 
versed in part on other grounds, 

I C.C.A., 165 F.2d 920. 

Ill.—Smith v. Courtney, 281 Ill.App. 
530. 

Iowa.—Fry v. Smith, 253 N.W. 147, 
217 Iowa 1295. 

Mass.—Button v. Crowley, 187 N.E. 

615, 284 Mass. 308. 

Tenn.—Chickasaw Wood Products Co. 
v. Lane. 125 S.W.2d 164, 22 Tenn. 
App. 596. 


Wash.—Edwards v. Washkuhn, 119> 
P.2d 906. 11 Wash.2d 425. 

Conduct held not negligent ae matter 
of law 

Ga.—Longino v. Moore, 187 S.E. 203,. 
53 Ga.App. 674. 

Ill.—Thompson v. Riemer, 283 Ill. 
App. 371. 

Tex.—D. & H. Truck Line v. Hopson, 
Civ.App., 4 S.W.2d 1013, error re¬ 
fused. 

Evidence held suflloient to go to Jury 

Ohio.—Carl v. Shaffer, 60 N.E.2d 182, 
71 Ohio App. 339. 

33. U.S.—Kopycinskl v. Farrar, D. 
C.N.D., 63 F.Supp. 857, appeal dis¬ 
missed. C.C.A., 155 F.2d 725. 

Ark --Missouri Pac. Transp. Co. v. 
Talley. 136 S.W.2d 688, 199 Ark. 
835, certiorari dismissed 61 S Ct. 5, 
311 TJS 722. 85 L Ed. 470. 

Okl.—Equels v Tulsa City Lines, 14? 
P.2d 460, 194 Okl. 79. 

34. U S —Daugherty v. Pompea 

Transporting Corporation, C.C.A. 
Mass, 62 F.2d 349. 

Ill.—Fitch v. Biggar, 5 N.E.2d 610, 
287 Ill App. 633—Frost v. Biggar. 
5 N.E 2d 609, 287 Ill.App. 632. 

Iowa—Stllson v. Ellis, 225 N.W. 346* 
208 Iowa 1157. 

Md —State, to Use of Creasey v. 

Pennsylvania R. Co., 59 A.2d 190. 
Mo.—Cotton v. Ship-By-Truck Co., 85. 

S.W.2d 80, 337 Mo. 270. 

N.J.—Schaack v. J. A Holmes Const. 
Co., 158 A. 494, 10 N J Misc. 226, 
affirmed 1C3 A. 663, 110 N J Law 16. 
N.D—Billingsley v. McCormick 
Transfer Co., 237 N.W. 714, 61 N.D V 
184. 

Tenn —Woodfln v. Insel, 13 Tenn.. 
App. 493. 

Tex—Lincoln v. Stone, Civ.App., 42 
S.W 2d 128, reversed on other 
grounds, Com.App., 59 S.W.2d 100. 
Wash.—Duvall v. Pioneer Sand Sr 
Gravel Co., 71 P.2d 567, 191 Wash. 
417. 

Conduct held not negligent ae mat^ 
ter of law 

(1) In general. 

Ark.—Rose v. Greb, 113 S.W.2d 961. 
195 Ark. 532. 

Ill—Price v. Bailey, 265 Ill.App. 358 
Kan.—Orr v. Hensy. 135 T.2d 665. 
156 Kan. 614—Gardner v. Leighton, 
58 P.2d 1111, 144 Kan. 335. 

Mo—Davis v.'F. M. Stamper Co., 148L 
S.W.2d 766, 347 Mo. 761. 

Va.—Walker v. Crosen. 191 S.E. 753 k 
168 Va. 410. 
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sufficiently warn the driver of some hazard or dan¬ 
ger, such as an approaching vehicle 86 0 r hazardous 
driving conditions; 36 or in that he failed to warn 
and protest against the negligent or improper man¬ 
ner in which the vehicle was being driven, 37 as 


where he failed to warn and protest against the 
driver’s excessive speed. 38 The rule has also been 
applied in determining plaintiff’s contributory neg¬ 
ligence in that he assumed a dangerous position in 
the vehicle ; 38 or m that he rode in a vehicle which 


(2) Guest sitting: In back seat.— 
Landy v. Rosensteln, 188 A. 855, 325 
Pa. 209—Schlosssteln v. Bernstein, 
142 A. 324, 293 Pa. 245. 

Pact that plaintiff was mistaken In 
tile observations made was held not 
to render him guilty of contributory 
negligence as a matter of law. 

U.S.—Kuper v. Bctzer. C.C.A S.D., 115 
F.2d 842. 

NH,—Piatek v. Swindell, 151 A. 262, 
84 NH. 402. 

35. U.S.—Kuper v Betzer, C.C.A.S. 

D. , 116 F 2d 842—U. S. Can Co. v. 
Ryan, C.C.A.Mo., 39 F.2d 445, cer¬ 
tiorari denied 51 S.Ct. 23, 282 U.S. 
842, 75 L Ed. 748. 

Cal —Sellers v. Wood Hydraulic 
Hoist & Body Co., 271 P. 1055, 205 
Cal. 519—Swartz v. Feddershon, 
268 P. 430, 92 Cal App. 2S5 
Ga.—Russell v. Bayne, 163 S E. 290, 
46 Ga.App. 55. 

Ill.—Lasko v. Meier. 67 N E 2d 162, 
394 Ill. 71—Smith v. Carter. 23 N 

E. 2d 738, 302 Ill App. 285—Orr v. 
Herzog. 64 N.E.2d 382. 327 Ill App. 
655—St Clair Nat. Bank v. Mona¬ 
ghan, 256 Ill App. 471—Layton v. 
Ogonoski, 256 Ill App. 461—Eimer 
v. Miller. 255 IU.App. 4C5. 

Me.—Nadeau v. Perkins, 193 A. 877, 
135 Me. 215. 

Md.—Yellow Cab Co. v. Lacy, 170 A. 
190, 165 Md. 688. 

Mass.—Stiles v. Wright, 32 N E 2d 
220, 308 Mass. 326. 

Mo.—Reed v. Coleman, App., 167 S.W. 
2d 125. 

Neb.—Crandall v. Ladd. 7 N.W.2d 
642. 142 Neb. 736. 

Okl.—Haynle v. Olson Drilling Co., 
118 P 2d 230, 189 Okl. 527. 

Pa.—Ilough v. American Reduction 
Co. of Pittsburgh, 172 A. 722, 316 
Pa. 234—McDougall v. Schaab, 178 
A. 168, 117 Pa.Super. 285—Winters 
v. York Motor Express Co, 176 A. 
812, 116 Pa Super. 421—Walls v. 
Krallk, Com.PI, 60 Montg.Co. 248. 
S.D —Bak v. Walberg, 273 N.W. 381, 
65 SD. 292. 

Wis.—Fischer v. London Guarantee 
& Accident Co., 283 N.W. 295, 230 
Wis. 47. 

42 C.J. p 1265 note 83 [d]. 

Bold not negligence mi matter of law 
(1) In general. 

Ill.—Belcher v. Citizens Coach Co., 
64 N E.2d 747. 327 lll.App. 618— 
Brockman v. Peoples Gas Light & 
Coke Co., 48 N.E.2d 802, 319 IU.App. 
115—Hagen v. Bailus, 283 lll.App. 
249. 

Kan.—Henderson v. National Mut. 
Cas. Co.. 187 P.2d 608. 164 Kan. 109. 


Neb.—Whitney v. Penrod, 32 N.W.2d 
131, 149 Neb. 636. 

Pa —Landy v. Rosonstcin, 188 A. 855, 
325 Pa. 209. 

(2) Guest sitting in back seat.— 
Schlosssteln v. Bernstein, 142 A. 324, 
293 Fa 245 

36. Cal—Smith v. Cantlay & Tanx- 
ola, 189 P 2d 542, 83 Cal.App.2d 689. 

Iowa—Rabenold v. Hutt, 283 N.W. 
865, 226 Iowa 321—Gregory v. 
Suhr, 277 N.W. 721, 224 Iowa 954. 
Mo —Reed v. Coleman, App., 167 S. 
W.2d 125. 

37. Ga.—Lazar v. Black & White 
Cab Co., 179 S.E. 250, 50 Ga.App. 
667. 

Mass—Lnvelllee v. Wright, 15 N.E 2d 
247, 300 Mass. 382—Ouillette v. 
Khcerin, 9 N.E.2d 713, 297 Mass. 
536. 

Mo —Parsons v. Himmelsbach, App , 
G8 S.W.2d 841, certiorari quashed 
State ex rel Himmelsbach v Beck¬ 
er, 85 S.W.2d 420. 337 Mu 341. 
Ohio.—Matis v. Woodruff, 1G6 N E. 

203, 31 Ohio App 73. 

Gon.du.ot held not negligent as mat¬ 
ter of law 

Cal—-Huber v. Scott, 10 P.2d 150. 122 
Cal.App. 334. 

Me—Keller v. Banks, 156 A. 817, 130 
Me 397 

Pa—Landy v. Rosensteln, 188 A. 855, 
325 Pa. 209. 

42 C J. p 1175 note 70 [a]. 

38. Ala.—White v. Thorington, 120 
So. 914, 219 Ala. 101 

Ark.—Watts v. Safeway Cub & Stor¬ 
age Co., 100 S.W 2d 965, 193 Ark 
413. 

Ill,—Waltrovich v. Black, 254 lll.App 
49. 

Mass.—Beach v. Mlnkley, 19 N.E.2d 
20, 302 Mass. 228. 

NH.—Laflamme v. Lewis. 192 A. 851, 
89 N.H. 69—Kamsdell v. John B. 
Vanck Co., 170 A. 12, 86 N.H. 457. 
Okl.—Stillwater Milling Co. v. Temp* 
lin, 77 F.2d 732, 182 Okl. 309. 

Tex.—Lincoln v. Stone, Civ.App., 42 
S.W.2d 128, reversed on other 
grounds, Com.App, 59 S.W.2d 100. 
42 C.J. p 1265 note 83 [e]. 

Conduct held not negligent ae matter 
of law 

Wash.—Shirley v. American Automo¬ 
bile Ins. Co., 300 P. 155, 163 Wash. 
136. 

42 C.J. p 1174 note 67 [a] (2). 

39. U.S.—Crane Co. v. Mathes, C.C. 
A.La, 42 F.2d 215. 

Cal.—Houze, State Compensation In¬ 
surance Fund, Intervener, v. Kova- 
I cevlch, 113 P.2d 255, 44 Cal.App.2d 
| 936. 


Iowa.—Hamilton v. Boyd, 256 N.W. 
290, 218 Iowa 886. 

Kan.—Farmer v. Central Mut. Ins. 
Co. of Chicago, Ill., 67 F.2d 511, 146 
Kan. 951. 

N C.—Roberson v. Carolina Taxi 
Service, 200 SE 363, 214 N.C. 624. 
Pa—Upton v. Ferrari, Com.PL, 6 
Fay.L.J. 223. 

Danger of particular positions held 
for Jury 

(1) On running board. 

U.S.—New Amsterdam Cas. Co. ▼. 

Ledoux, CC.A.La, 159 F 2d 905. 
Ala—Brasfleld v. Hood, 128 So. 433, 
221 Ala. 240. 

Ga.—Atlantic Ice A Coal Co. v Folds, 
171 SE. 581, 47 Ga App 832. 

Kan.—Hamilton v. Harrison, 268 P. 
119. 126 Kan. 188. 

Me.—Elliott v. Montgomery, 197 A. 
322, 135 Me. 372. 

N J.—Schuettich v. Hudson Builders' 
Material Corporation, 168 A 2S1, 
111 N J Law 308—Gavin v. Cohn, 
1VG A. 330, 5 NJ.Mlsc. 296 
N Y —Ilagadorn v. Socony-Vacuum 
Oil Co, 78 N.Y S.2d 28, 273 App. 
Div 922. 

Or—Holmes v. Goble, 285 P. 822, 132 
Or. 540. 

Pa—De Gregorio v. Malloy, 62 A.2d 
195, 356 Pa. 511—Srcdnick v. Sy- 
lak, 23 A 2d 333, 343 Pa. 486—Let- 
tieri v. Blaisden, 101 Pa Super 423. 
S.C.—Oakman v. Ogilvie, 193 S E. 
920, 185 SC. 118. 

Wis.—Koss v. A. George Schulz Co., 
218 N.W. 175, 196 Wis. 243. 

(2) Resting arm on window. 

Ark —East Arkansas Lumber Co. v. 

Moss. 62 SW.2d 49, 186 Ark. 30. 
Ky.- - Bowling v. Poc, 150 S W 2d 897, 
286 Ky. 267--Miracle v. Cavlns, 72 
S.W.2d 25, 254 Ky. 644. 

Ohio.—Mack v. Weir, App., 60 N.E.2d 

931. 

Pa.—Kovalish v. Smith, 53 A.2d 534 
—Thomas v. Geo. W. Boyd Co., 166 
A. 767, 311 Pa. 267—Brenton v. 
Colbert, 167 A. 619, 305 Pa. 277. 
Va.—Selfe v. Fuller, 18 S.E.2d 254, 
179 Va. 30. 

Positions held not negligent mi mat¬ 
ter of law 

(1) On running board. 

Ky.—Bell & Bell v. Rascoe, 63 S.W.2d 

932, 250 Ky. 756. 

Mich.—Anderson v. Detroit Motor- 
bus Co.. 214 N.W. 172, 239 Mich. 
390. 

Neb.—Melcher v. Murphy, 81 N.W.2d 
411, 149 Neb. 641. 

N.Y.—Webb v. Miles. 291 N.Y.S. 200, 
249 App.Div. 688. 

W.Va.— Webb v. Batten, 187 S.E. 325, 
117 W.Va. 844. 
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was not properly equipped, 40 or which was over¬ 
crowded, or the driver's seat of which was over¬ 
crowded; 41 or in that he remained in the vehicle 
despite dangerous highway conditions ; 42 or in that 
he continued to ride in a vehicle which was neg¬ 
ligently driven 43 or which was driven at an exces¬ 
sive rate of speed ; 44 or in that he rode with a driv¬ 
er known to be incompetent, inexperienced, or im¬ 
prudent, 45 such as an intoxicated driver 46 or a 
tired or sleepy driver. 47 

Various incidental questions of fact involved in 


determining the contributory negligence of a guest 
or occupant of a vehicle have been held, on con¬ 
flicting evidence, to be for the jury to decide, 48 
including such questions as whether plaintiff pro¬ 
tested or warned the driver of car in which he was 
riding, 49 and whether a duty rested on him to do so 
under the circumstances ; 60 whether the driving of 
the car in which plaintiff was riding was under his 
control and direction, 61 so as to make the contribu¬ 
tory negligence of the driver imputable to him, 62 
and whether the driver was guilty of contributory 
negligence ; 53 whether plaintiff had assumed the 


(2) .Arm resting on window—Grnv 
v. Adolph. Tex.Civ.App., 117 S.W.2d 
122. error refused. 

(3) Other positions. 

-Conn—Kehelry v. Uhl. 26 A.2d 357, 
129 Conn. 30. 

Iowa—Hamilton v. Boyd, 256 N.W. 
290, 218 Iowa 885. 

Ky.—AVilkerson v. Sanderson, 26 S. 

W.2d 1. 233 Ky. 493. 

NH — Piatek v. Swindell, 151 A 262. 
84 NIL 402. 

42 C.J. p 1137 note 71 [b] (2). 

40. US —Thompson v. Bell, C C.A. 
Mich . 129 F 2d 211. 

Mass —Farr v Whitney, 15C N E 863, 
260 Mass. 193. 

Vt —Senecnl v. Hleau, 189 A. 130. 108 
Vt 486. 

Improper, defective, or obscured 
lights 

Conn—rurclo v Goodwin, 18 A 2d 
360, 127 Conn. 483. 

Ill—Quirk v Schramm, 77 NE.2d 
417, 333 Ill App. 293—Carroll v. 

Krause, 15 N E 2d 323. 295 Ill App. 
552. 

Minn—Ward v. Bandel, 231 N.W. 

214. 181 Minn 32. 

Riding In disabled vehicle 

Pn—McLaughlin v. Pittsburgh R. 

Co., 97 A. 107, 252 Pa. 32. 

42 C.J. p 1176 note 81 [b]. 

41. U.S.—McCrate v. Morgan Park¬ 
ing Co., CCA.Ohio. 117 F 2d 702 

Ark—Presley v. Schcnebeck, 110 S. 

W.2d 5. 194 Ark. 1069. 

Ky.—Greer v. Richards’ Adm’r, 115 
S.W.2d 568, 273 Ky. 91. 

N.D.—Billingsley v. McCormick 

Transfer Co., 228 N.W. 427, 58 N.D. 
921. 

- Ohio.—Sheen v. Kubiac, 1 N.E.2d 943, 

131 Ohio St. 52. 

Held not negligenoe mi matter of law 

Cal.—Hawthorne v. Gunn, 11 P.2d 
411, 123 Cal.App. 452. 

Mass—Carpenter v. Anderson, 17 N. 

E 2d 898, 301 Mass. 550. 

Wash.—Bernard v. Portland Seattle 
Auto Freight, 118 F.2d 167, 11 
Wash. 2d 17. 

42 C.J. p 1176 note 77 [g]. 

- 42. Ky.—O’Neil & Hearne v. Bray’s 

Adm’X 90 S W.2d 353, 262 Ky. 377. 


Pa—Janewav v LntTerty Bros., 185 i 
A. 827, 323 Pa. 324. 

43. Kan—Packer v. Fairmont 

Creamery Co., 149 P 2d 629, 158 
Kan. 580 

42 C.J. p 1205 note S3 rfl. 

44. Mo—Rpt-d v. Coleman, App, 167 

5 W 2d 125. 

NY— Alby v Krupa, 2G NY.S2d 68, 
201 App Div. 1029. 

SD—Lapp v. J Laucsen & Co., 293 
N.W. 536. 67 S D 411 
Va —Murray v. Smithson, 48 S E 2d 
239. 

Conduct held not negligent as matter 
of law 

Mass—Renaud v New England 
Transp. Co, 189 NE 789, 286 Mass 
39. 

Mont —Black v. Martin, 292 P. 577, 
88 Mont. 256. 

45. Tox—Wnlsh v Dallas Railway 

6 Terminal Co., 167 S \V 2d 1018, 
140 Tex 385. 

42 C.J. p 1265 note 83 [h]. 

Held not negligence ae mutter of law 
Mo.—McCloskey v. Rcnne, 37 S W 2d 
950, 225 Mo App. 810 

46. Ky—Whitney v Penick, 136 S. 
W.2d 570, 281 Ky 471. 

Mass—Cerez v. Webber, 63 N.E 2d 
889, 318 Mass 703 

Mo—Benoist v Drivenway Co. of 
Missouri, App, 122 S W 2d 86. 

Vt.—Packard v. Quesnol, 22 A 2d 164, 
112 Vt. 175. 

Conduct held not negligent as matter 
of law 

Pa.—Landy v. Rosenstein, 188 A. 855, 
325 Pa. 209. 

4fiT. Wash—Edwards v. Washkuhn, 
119 P.2d 905, 11 Wash 2d 425. 

48. Ark.—Houck v. Marshall, 132 S. 
W.2d 181, 198 Ark. 938—Priest v. 
Silbcrnagel & Co.. 96 S.W.2d 466, 
192 Ark. 973—Debin v. Texas Co., 
81 S,W.2d 935, 190 Ark. 849. 

Cal.—Silva v. Market St. Ry. Co., 123 
P.2d 904, 60 Cal.App 2d 796. 

Del.—Burton v. Delaware Poultry 
Co., 15 A.2d 440, 2 Terry 68. 

Mo.—McCloskey v. Ronne, 37 S.W.2d 
960, 225 Mo.App. 810. 

Tex.—Jackson v. Edmondson, Civ. 
App., 129 S.W 2d 369, reversed on 
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other grounds 161 S.W.2d 794. 136 
Tex. 405 

Utah—faperon v Tuttle, 116 P.2d 
402, 100 Utah 476, 135 A.L.U 1399. 

49 . Iowa —Codncr v. Stowe, 208 N. 
W. 330, 201 Iowa 800. 

50. US—Wicker v. Scott, C C.A. 
Ohio. 29 F 2d 807. 

Ark—Watts v Safeway Cab & Stor¬ 
age Co., 100 S.W.2d 965, 193 Ark. 
413. 

51. Ark—Priest v. Sllbernagel & 
Co.. 96 S W 2d 466, 192 Ark 973. 

Mass—Rennud v New England 
Transp. Co, 189 N.E. 789, 286 Mass. 
39. 

N J —- End v Zola, 147 A. 725. 7 N.J. 
Misc. 1043—Van Scicer v Abbott’s 
Alderney Dairies, 113 A 153, 6 

N J Misc. 949 

Pa —Smith v. Sweeney, Com.Pl., 29 
Erie Co 360 
42 C .T p 1265 note 85. 

Proper opportunity 

With nspeet to liability of truck 
driver’s cmplo,ver for injuries to 
guest in automobile which collided 
with rear of truck when motorist 
started to pass truck and. because 
of approach of an automobile ftom 
opposite direction, attempted to re¬ 
turn to lane of traffic behind the 
truck, which suddenly and without 
warning stopped on the highway, the 
guest did not as a matter of law 
have an adequate and proper oppor¬ 
tunity to control or influence the 
situation for safety.—Keller v. Key¬ 
stone Furniture Co., 1 A.2d 562, 132 
Pa Super. 547. 

Evidence held sufficient to go to Jury 

Tcnn—Thompson v. Malone & Hyde, 
65 S W.2d 1079, 16 Tcnn App. 152 

82 . Pa - 'Keller v. Keystone Furni¬ 
ture Co., 1 A.2d 562, 132 Pa.Super. 
547. 

42 C.J. p 1265 note 85. 

53. Ala—Moore v. Cruit, 191 So. 
252. 238 Ala. 414. 

Ill —Thomas v. Buchanan, 192 N.E. 
215, 357 Ill 270 

Iowa.—Carpenter v. Wolfe, 273 N. 

W. 169, 223 Iowa 417. 

S.C.—Nesmith v. Atlantic Coast Lin* 
R. Co., 36 S E.2d 581, 207 S.C. 472. 
Tex.—Southern Ice & Utilities Co. 
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risk ; 64 and whether plaintiff was riding in an in¬ 
herently dangerous position. 65 

Evidence uncontradicted or insufficient . Where 
the evidence is uncontradicted and the inference to 
be reasonably drawn therefrom is clear, 66 or where 
the evidence is insufficient to take the issue of 
plaintiff's contributory negligence to the jury, 67 it 
is for the court to rule, as a matter of law, on the 
alleged contributory negligence of plaintiff; and 
where no inference can be drawn that the driver's 
negligence or failure to observe the regulations con¬ 
tributed to the accident, a verdict for defendant as 


against a guest riding with such driver cannot be 
directed on that ground. 66 

d. Motorcyclists 

It is for the trier of facts, on conflicting evidence, to 
determine whether plaintiff, a motorcyclist, was guilty 
of contributory negligence. 

Where the evidence is conflicting or different in¬ 
ferences of fact may reasonably be drawn there¬ 
from, it is a question of fact for the trier of facts, 
whether plaintiff, a motorcyclist, struck by defend¬ 
ant, was guilty of contributory negligence. 69 This 


RlchardHon, Civ.App., 60 S.W.2d 
308, reversed on other grounds, 
Com.App , 96 S W.2d 956. 

Wis.—Hotz v. Ingels, 263 N.W. 177, 
214 Wis. 366. 

42 C.J. p 1266 note 86. 

Driver hold not negligent as matter 
of law 

Pa.—Corse v. Ferguson, 180 A. 66, 
118 Pa.Super. 606. 

excessive speed and failure to see 
vehiole 

Mich.—Valenti v. Mayer, 4 N.W.2d 
6. 301 Mich. 661. 

64. Wis.—Fischer v. London Guar¬ 
antee & Accident Co., 283 N.W. 296, 
230 Wis. 47. 

65. N.V.—Neary v. Middlesex 

Transp. Co., 61 N.Y.S 2d 665, 270 
App.Div. 912, reversed on other 
grounds 72 N.E.2d 12, 296 N.Y. 818. 

66 . Ind.—Lindlcy v. Sink, 30 N.E 2d 
45>6, 218 Ind. 1. 

Iowa.—Carpenter v. Wolfe, 273 N.W. 

169, 223 Iowa 417. 

42 C.J. p 1265 note 88. 

Plaintiff held free from contributory 
negligence 

(1) In general. 

Minn.—Shockman v. Union Transfer 
Co., 19 NW.2d 812, 220 Minn 334 
—Jacobsen v. Ahasay, 246 N.W. 
670, 188 Minn. 179 

Neb.—Hamblen v. Steckley, 27 N.W. 

2d 178. 148 Neb. 283. 

Or.—Hamilton v. Haworth, 177 P.2d 
409, 180 Or. 477. 

(2) Where nothing which plaintiff 
automobile passenger could have 
done would have changed conduct of 
driver and have prevented collision 
at highway intersection, there was no 
error in not submitting issue of con¬ 
tributory negligence to jury. 

Cal.—Murphy v. National Ice Cream 

Co., 300 P. 91, 114 Cal.App. 482. 
Minn.—Wilson v. Davidson, 17 N.W. 

2d 31. 219 < Mlnn. 42. 

Plaintiff held guilty of contributory 
negligence 

(1) In general. 

XU.—Walker v. Illinois Commercial 
Tel. Co., 43 N.E.2d 412, 316 Ill.App. 

663. 

Pa.—Alperdt v. Paige, 140 A. 655, 


292 Pa. 1—Morningstar v. North¬ 
east Pennsylvania R. Co., 137 A. 
800, 290 Pa 14 

(2) Failure to keep lookout.—Ber- 
rafato v Exner, 216 N W. 1C5, 194 
Wis 149 

(3) Looking and telling driver to 
proceed—Rock v. Sarazen, 244 N.W. 
577, 209 Wis 126, followed in 244 N. 
W. 578. 209 Wis. 130. 

(4) Overcrowding of driver’s seat. 
—Herr v. Thames, La. App., 165 So 
530. 

(6) Riding in dangerous position 
Conn—Hinch v. Elliott, 175 A. 684, 
119 Conn 207. 

Ohio.—Central Transfer & Storage 
Co. v Frost, App., 36 N.E.2d 494. 

Pa—Earll v. Wichscr, 30 A 2d 803, 
346 Pa. 357—DiGuiseppe v. Hriv- 
nak. Com PL, 13 Som.Co Leg.J. 287. 
(6) Riding in vehicle without 
lights —Hudgins v. Standard Oil Co. 
of California, 43 P.2d 697, 5 Cal App. 
2d 618. 

Assumption of risk 

If guests in automobile, riding to 
fire in community, should have an¬ 
ticipated that accident would be sus¬ 
tained, because of character of trip, 
they assumed risk as matter of law. 
—Sommerfleld v. Flury, 223 N.W. 408, 
198 Wis. 163. 

67. Ga—Lazar v. Black & White 
Cab Co, 179 S.E. 260, 50 Ga.App. 
667. 

Ky.—Hollis v. Bourne, 167 S.W.2d 60, 
292 Ky. 678—Haller’s Pet Shop v. 
Pearlman, 69 S.W.2d 9, 263 Ky. 
130. 

Mass—Elfman v. Kronenberg, 13 N. 

E.2d 405, 299 Mass. 492. 

Minn. —Gum v. Mastrud, 288 N.W. 
716, 206 Minn, 382—Anderson v. 
Gray, 288 N.W. 704, 206 Minn. 3»67 
—Findley v. Bnttenham, 271 N.W. 
449. 199 Minn. 197—Engholm v. 
Northland Transp. Co., 238 N.W. 
795, 184 Minn. 349. 

Neb.—Fulcher v. Ike. 6 N.W.2d 610, 
242 Neb. 418—Gleason v. Baack, 
289 N.W. 349, 137 Neb. 272. 

N J —Falicki v. Camden County 
Beverage Co., 37 A.2d 858, 131 N. 
J.Law 590. 


Ohio.—Bush v. Harvey Transfer Co., 
67 N.E 2d 851. 146 Ohio St. 657. 

Or.—Whiting v. Andrus. 144 P.2d 
601, 173 Or. 133. 

Pa—Kerr v. Hofer, 32 A.2d 402, 347 
Pa 356. 

Tex—Tippit v. Gohman, Civ.App.. 
145 S W.2d 908, error dismissed. 
Judgment correct. 

Wis.—Forecki v Kohlberg, 295 NW. 
7, 237 Wis. 67, rehearing denied 
296 N.W. 619, 237 Wis. 67. 

42 C.J. p 1265 note 87. 

Particular issues 

(1) Intoxication of driver.—Au¬ 
gusta v. Paradis, 22 N.E 2d 678, 61 
Ohio App. 323. 

(2) Overcrowding of driver’s seat. 
—Obrecht v. Tallentlre, 183 N E 296, 

43 Ohio App 376. 

(3) Whether occupant was aware 
of driver’s negligence and appreciat¬ 
ed hazard involved in time to protest 
effectively.—Olson v. State Farm 
Mut. Auto. Ins. Co. of Bloomington, 
Ill., 30 N.W.2d 196, 252 Wis. 37 

58. Pa.—Scorsoni v. Pittsburgh 

Provision, etc., Co., 116 A. 164, 272 
Fa. 253. 

42 C.J. p 1265 note 89 

59. Arias—Kauffroath v. Wilbur, 185 
P.2d 522, 66 Ariz 152. 

Cal.—Pwelly v. McReynolds, 56 P. 
2d 1232, *6 Cal 2d 128—Carver v. 
Donin, 50 P.2d 833, 9 Cal App 2d 
631. 

Ill.—DeMay v. Brew, 46 N.E.2d 138, 
317 Ill.App. 183. 

Kan.—Washburn v. Martin, 278 P. 
712, 128 Kan. 605. 

Me—Gustin v. Asskov, 161 A. 443, 
129 Me. 494. 

Minn.—Hennek v. Lundh, 280 N.W. 
180, 203 Minn. 154—Vlken v. Dick¬ 
son, 214 N.W. 471, 172 Minn. 1. 

N.J.—Rehfuss v. Prospect Boiler Co., 
164 A. 396. 110 N.J.L&w 349- 

Van Der Byl v. Schepp, 162 A. 640, 
109 N.J.Law 602—Gray v. Elmo, 
166 A. 825, 9 N.J.Misc. 1093. 

Or. — Hawn v. W. J. Jones & Son, 284 
P. 194, 131 Or. 660. 

R.I.—Nichols v. Wood, 186 A. 845. 
Tex.—Schnick v. Morris, Civ.App* 24 
S.W.2d 491, error refused. 
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rule has been applied in determining whether par¬ 
ticular acts or conduct of plaintiff motorcyclist con¬ 
stituted contributory negligence, 60 such as failure to 
stop where required to stop; 61 violation of a stat¬ 
ute regarding starting, turning, or stopping ; 62 driv¬ 
ing on the wrong side of the street; 63 failure to 
yield the right of way; 64 improperly carrying pas¬ 
sengers; 66 failure to have proper lights; 66 failure 
to sound the horn or give warning signals ; 67 fail¬ 
ure to maintain a proper lookout; 63 failure to see 


another vehicle in time to prevent an accident; 69 
failure to anticipate danger; 70 -traveling at an ex¬ 
cessive or improper speed or losing control of his 
vehicle; 71 and his conduct when confronted by an 
emergency not his own fault. 72 

The general rule has also been applied in deter¬ 
mining the contributory negligence of a motorcy¬ 
clist in various situations, 73 such as accidents or 
collisions at intersections or between vehicles on 
intersecting paths; 74 accidents or collisions when 


Va.—Wright v. Viar, 174 S.E. 766, 
162 Va. 510. 

Wash.—Pollard v. Wittman, 183 P.2d 
175, 28 Wash.2d 367-—Quit si und v. 
Barton & Co., 256 P. 666, 143 Wash 
444. 

Wis —Steidl v. Caliebe, 264 N.W. 524, 
215 Wis. 582 

Motor cycle policemen see infra sub¬ 
division j of this section. 

Conduct held not negligence as mat. 
ter of law 

Me—Bolduc v. Garcelon. 144 A 395, 
127 Me. 482. 

Mo—Trimble v. Price, App., 282 S 
W 89 

N.J —Julich v. T. A. Gillespie Co., 
146 A 785, 7 N.J.Misc 630. 

Or.—Frame v Arrow Towing Service, 
64 T.2d 1312, 155 Or. 522. 

Evidence held snlllclent to go to jury 
US—Hill Transp Co v Everett, C. 

C A.NH. 115 F 2d 7416. 

Fla.—Turner v. Modern Beauty Sup¬ 
ply Co., 10 So 2d 488, 152 Fla 3 
Question for court sitting without 
Jury 

•Cal —Boyle v. Stewart, 3 P.2d 326, 
116 Cal App. 714—Enos v. Norton, 
292 1\ 276, 109 Cal.App 19. 

‘Impaired vision 

Fact that motorcyclist was blind 
in left eye was held not so to in¬ 
capacitate him, as matter of law, 
that he could not operate motorcycle 
without endangering public.—Wil¬ 
son v. Bittner, 276 P. 268, 129 Or. 
122, 64 A.L.R. 132. 

60 . Cal. — Dwelly v. McReynolds, 66 
P.2d 1232, 6 Cal 2d 128. 

Ky.—Saxton v. Tucker, 134 S.W.2d 
690, 280 Ky. 777. 

42 C.J. p 1266 note 92. 

>81. Ill.—Karraker v. Smith, 77 N. 
E.2d 421, 333 Ill.App. 266—Man- 
zeske v. Yellow Cab Co., 54 N.E.2d 
239, 322 IlLApp. 280. 

Pa. —Wolfe v. Beoedsley, 53 A.2d 92, 
357 Pa. 1. 

42 C.J. p 1266 note 92 [c]. 

Meld not negligence as matter of 
law 

Minn.—Brown v. Knutson, 228 N.W. 
752, 179 Minn. 123. 

-68. Cal.—Ederer v. Shanzer, 26 P.2d 
38. 134 Cal.App. 137. 

•42 C.J. p 1266 note 92 [bj. 


63. Cal.—Henslee v. Fox, 77 P.2d 
307, 25 Cal App.2d 28(6. 

Mont.—McGinnis v. Phillips, 205 P. 
215, 62 Mont. 223. 

Wis.—Beno v. Peasley, 239 N.W. 407, 
206 Wis. 237. 

66 . Wash. — Bredemeyer v. Johnson, 
36 P.2d 3062, 17!) Wash. 225. 

42 C.J. p 1266 note 92 [f]. 

65. Iowa.—Fischer v. Steinbauer, 10 
N W 2d 649, 233 Iowa 777. 

Evidence held sufficient to go to jury 

Iowa—Fischer v. Steinbauer, supra. 

66. N.Y —Anderson v. Calkins, 298 
N.Y.S 985, 252 App.Div 836, fol¬ 
lowed in 298 NYS. 986, 252 App. 
Div. 836 

Or—Landis v Wick, 57 P.2d 759, 154 
Or 199, rehearing denied 69 P.2d 
403, 151 Or 199. 

Wash—Pollard v Wittman, 183 P.2d 
175, 28 Wash.2d 367. 

67. Cal—Nix v. Woodworth, 53 P.2d 
765, 11 Cal App 2d 322. 

Mo.—Young v. City of Farmington, 
3 96 S.W2d 124. 

Conduct held not negligenoe as mat¬ 
ter of law 

Iowa.—Jakeway v. Allen, 290 N.W. 
507, 227 Iowa 1182. 

Wash.—Byrne v. Stanford, 202 P. 
1014, 159 Wash. 271. 

68. Ariz.—Keeler v. Maricopa Trac¬ 
tor Co., 123 P.2d 166, 59 Anz. 94. 

Md—Cogswell v. Frazier, 39 A.2d 
815, 183 Md. 654. 

42 C.J. p 1266 note 92 [d]. 

Held not negligenoe as matter of law 

U.S.—Van House v. Acorn Steel Co., 
C.C A.Pa , 144 F.2d 204. 

69. Cal.—Boone v. Bank of America 
Nat. Trust & Savings Ass’n, 29 P. 
2d 409, 220 Cal. 93—Flores v Fitz¬ 
gerald, 268 P. 369, 204 Cal. 374. 

Mich.—Peters v. Wurzburg, 255 N.W. 
316, 267 Mich. 45. 

Va.—Tignor v. Virginia Electric & 
Power Co., 184 S.E. 234, 166 Va. 
284. 

Held not negligenoe as matter of law 

Or.—Casto v. Hansen, 261 P. 428, 
123 Or. 20. 

70. Cal.—Dwelly v. McReynolds, 66 
P.2d 1232, 6 Cal.2d 128. 

Ga.—Hennemler v. Morris, 173 S.E 
924, 48 Ga.App. 840. 

Md.—Pitcher v. Daugherty, 8 A.2d 
917, 177 Md. 145. 
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71. Cal.—Nix v. Woodworth. 53 P.2d 
765, 11 Cal App.2d 322—Flood v. 
Miura, 8 P.2d 552, 120 Cal.App. 467. 

Ky.—Saxton v. Tucker, 134 S.W.2d 
590, 280 Ky. 777. 

Mich—White v. Vandevelde, 279 N. 

W. 899, 284 Mich. 669. 

N.J.—Gray v. Elmo, 156 A. 825, 9 N. 
J.Misc. 1093. 

N O.—Exum v. Baumrind, 188 S.E. 
200, 210 N.C. 660. 

Wash —Gephart v. Stout, 118 P.2d 
801, 11 Wash.2d 184. 

42 C.J. p 12)66 note 92 Ta], 

Entering intersection 
Conn.—Zint v. Wheeler, 169 A. 62, 
117 Conn 484. 

Ill.— Manzeske v. Yellow Cab Co., 64 
N.E 2d 239, 322 Ill App. 280. 

Pa.—Christ v. Hill Metal & Roofing 
Co., 3 71 A. 607, 314 Pa. 375. 
Violation of speed limit did not as 
a matter of law show that motor¬ 
cyclist was contributorily negligent. 
—Gauthier v. Carbonneau, 277 N.W. 
135, 226 Wis. 527. 

Evidence held sufficient to go to jury 

Iowa—Fischer v. Steinbauer, 10 N. 
W.2d 649, 233 Iowa 777. 

72. Minn —Merritt v. Stuve, 9 N.W. 
2d 329. 215 Minn. 44. 

Wis—Gauthier v. Carbonneau, 277 N. 
W. 136, 226 Wis. 527. 

Conduct held not negligenoe as mat¬ 
ter of law 

(1) Fact that motorcyclist turned 
off and speeded up—Stolte v. Lar¬ 
kin, C.C.A.Minn., 110 F.2d 226. 

(2) Fact that motorcyclist applied 
brakes. 

N.II.—Labreque v. Childs, 55 A.2d 
473, 94 N.H. 451. 

Pa.—Melcher v. Stengel, 136 A. 785, 
288 Pa. 622. 

(3) Fact that motorcyclist failed 
to apply brakes.—Snodgrass v. Cleve¬ 
land Co-op. Coal Co., 167 N.E. 493, 31 
Ohio App. 470. 

73. Me.—White v. Michaud, 169 A. 
670. 131 Me. 124. 

N.J.—Buchan v. Chismar, 151 A. 102, 
8 N.J.Misc. 673. 

Va.—Stratton v. Bergman, 192 S.E. 
813, 169 Va. 249. 

74. U.S.—Van House v. Acorn Steel 
Co., D.CPa., 53 FSupp. 990, af¬ 
firmed, C.C.A., 144 F.2d 204. 
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following or passing a vehicle ahead traveling in 
the same direction, 75 or when meeting a vehicle 
approaching from the opposite direction; 75 and col¬ 
lisions with a parked vehicle. 77 

Incidental questions involved in determining the 
contributory negligence of a motorcyclist have also 
been held, on conflicting evidence, to be for the 
trier of the facts. 78 

Evidence uncontradicted or insufficient . Where 
the evidence is uncontradicted and not reasonably 
subject to differing inferences 79 or where the evi¬ 
dence is insufficient properly to raise the issue of 
contributory negligence, 80 the court should rule on 
the issue as a matter of law. 


e. Bicyclists 

Where the evidence Is conflicting or subject to differ¬ 
ing Inferences, It Is for the trier of facts to determine 
whether plaintiff, a bicyclist, was guilty of contributory 
negligence. 

Where the evidence is conflicting or different 
inferences of fact may be reasonably drawn there¬ 
from, it is a question of fact for the trier of the 
facts whether plaintiff, a bicyclist, struck by defend¬ 
ant, was guilty of contributory negligence, 81 in that 
he violated the rules as to the proper position for 
the bicycle on the highway ; 82 failed to keep a prop¬ 
er lookout, 83 or to see the vehicle approaching; 84 
failed to have or use the proper equipment on the 
bicycle; 85 traveled at an improper or excessive 

228 | Wash—Sebem v. Northwest Cities 
Has Co. 10 P 2d 210. 167 Wash. 
COO. 

42 C J. p 1266 note 93 Th]. 

Bicyclist on through street 
Mieh.—Townshend v. Reader, 233 N* 
W. 381, 252 Mich 465. 

Bicyclist making turn 
j Cal —FJury v. Roeskau, 33 P.2d 1033, 
139 Cal App 398. 

Kan—Raldwin v. Devlin. 8 P.2d 320, 
134 Kan 844. 

Wash—Sigol v. Kaplan, 266 P. 154, 
147 Wash. 269. 

Bead-on collision 

Mass.—Podwapinska v. Teixelra, 178 
N.E 830, 277 Mass. 3G6. 

Idaho—Maier v Minidoka Coun¬ 
ty Motor Co.. 105 T.2d 1076. 61 
Idaho 642. 

Wash--Briggs v. United Fruit Sc 
Produce. 119 P.2d 687, 11 Washed 
466. 

42 C.J. p 1266 note 93 Td]. 

Conduct held not negligence as mat¬ 
ter of law 

Cal.—Green v. Pedigo, 170 P.2d 999. 
75 Cal.App.2d 300. 

83. Tex.—Carter v. FerriB, Civ.App., 
93 S.W.2d 504, error dismissed. 

42 C J. p 1266 note 93 [c]. 

Held not negligence as matter of law 
Tex.—Carter v. Ferris, supra. 

Mich.—Brown v. Tanner, 274 N. 
W. 744, 281 Mich. 150. 

85. Cal.—La Count v. Pasarich, 270 
P. 210, 205 Cal. 181—Neilson v. 
Walker, 286 P. 1091, 105 Cal App. 
23—Young v. Boy Scouts of Amer¬ 
ica, 51 P.2d 191, 9 Cal.App.2d 760. 
Mass.—Hoxie v. Bardwell, 191 N.E. 
640, 287 Mass. 121 

Wis.—Prange v. Rognst&d, 236 N.W. 
650, 206 Wis. 62. 

Horn 

Cal.— Green v. Pedigo, 170 P.2d 990, 
75 Cal.App 2d 300. 

X»ighted headlamp 

Idaho.—Maier v. Minidoka County 
Motor Co.. 105 P.2d 1076, 81 Idaho* 
642. 


Cal —Landers v. Crescent Creamery 
Co., 5 P 2d 934, 118 Cal.App. 707. 
Ky —Woods v Jaglowicz, 32 S.W.2d 
1. 235 Ky. 637. 

Mass.—Payson v Checker Taxi Co., 
159 NIS 449, 262 Mass 22—Bogert 
v. Thompson. 156 N E. 884, 260 

Mass 206. 

Minn—Fickling v. Nassif, 294 N.W. 
848, 208 Minn. 538. 

N.H—Bruce v Capitol Motor Transp. 

Co. 183 A. 265. 87 N H. 4 62 
N.J.—Paul v. Flannerv. 26 A.2d 553, 
128 N J Law 438—Yates v Madi- 
gan, 171 A 679. 112 N J.Law 443, 
affirmed 176 A. 362, 114 N J Law 
258—Coreione v Zingerman, 1»C6 A. 
606, 111 N JLftw 75. 

N.Y—Boles v. Jump. 5 N.Y.S.2d 73, 
254 AppDiv 772, reargunient de¬ 
nied 6 N Y 8 2d 348, 254 App.Div. 
882. 

Or—Casto v. Hansen, 261 P. 428, 123 
Or 20. 

Pa—Barton v. Franklin, 163 A. 521, 
309 Pft. 243—Ross v. Reigeliuan, 
14 A.2d 591. 141 Pa..Super. 293- 
Ford v. Rrinofhl, 182 A. 120. 120 
Pa Super 285—.Jackson v. Curry, 
177 A. 346, 117 Pa.Supcr. 63. 

42 C.J. p 126G note 92 [i]. 

75. Iowa—Thomas v. Charter, 278 
N.W. 920, 224 Iowa 1278. 

Md.—Greyhound Cab v. Sewell, 190 
A. 814, 172 Md 699 

Mich.—White v. Vandevelde. 279 N. 

W. 899, 284 Mich. 669. 

Mo.—Bates v. Friedman, App., 7 S. 
W 2d 452. 

Mont.—Marsh v. Ayres, 260 P. 702, 
80 Mont. 401. 

Wash.—Curtis v. Perry, 18 P.2d 840, 
171 Wash. 542. 

42 C.J. p 1266 note 92 Lg]. 

76- Ark.—Lewis v. Shackleford, 157 
S.W.2d 509, 203 Ark 500 
Cal.—Gunter v. Class ett, 151 P 2d 
271, 65 Cal.App 2d 636—Smith v. 
Rothschild, 39 P.2d 464, 3 Cal.App. 
2d 273—Wixon v. Raisch Improve¬ 
ment Co., 26(6 P. 964, 91 Cal App. 
120 . 

Ind—Pumphrey v. Tannchill, 8 N.E. 
2d 414, 104 lnd.App. 468. 


Iowa—Cooley v. Kill mgs worth, 

N W 880. 209 Iowa 64 6 

42 C J. p 1266 note 92 lb]. 

77. N J —Ryan v. Deans, 176 A. 160, 

114 N.J.Law 199. j 

78. Mich—White v. Vandevelde, 279 

N.W 899. 284 Mich. 669. j 

79. Plaintiff held guilty of contrib¬ 
utory negligence 

Md—Pilcher v. Daugherty, 8 A 2d ' 
917, 177 Md 145 

Wash.—Pollard v Wittman, 183 P.2d 
175, 28 Wash.2d 2G7. 

80. Mass—Kzcowskl v. Johnowicz, 
192 N.E. 6, 287 Mass. 441. 

81. Cal.—Fraser v. Stellinger, 126 
P.2d 653, 52 Cal.App 2d 564—Trac¬ 
ey v. L A Paving Co., 41 P.2d 942, 

4 Cal App 2d 700 

Ky—Cumberland Bus Co. v. Ilelton. 
13 S W 2d 753, 227 Ky. 587. 

Mass—Tied man v. Morse, 180 N.E 
240, 278 Mass. 437. 

Mich—Snuins v. Farfet, 258 N.W. 
235, 270 Mich 165—Essenberg v. 
Achterhof, 237 N W. 43, 235 Mich. 
55—Alt v. Konkle, 211 N.W. 661, 
237 Mich. 264. 

Minn.—Dentinger v. Uleberg, 213 N. 
W. 377, 171 Minn 81. 

Mo—Taylor v. Sosler, App., 113 8. 
W.2d 812. 

N.H.—Halley v. Brown, 24 A.2d 267, 
92 N.H. 3. 

N.J.—Ilammersma v. Smith, 1*65 A. 
555, 110 N.J.Law 523. 

Tonn.—Bourne v. Barlar, 67 S.W.2d 
751, 17 Tenn.App. 375. 

Wash—Briggs v. United Fruit & 
Produce, 119 F.2d 687, 11 Wosh.2d 
466. 

42 C.J. p 1266 note 93. 

What constitutes contributory negli¬ 
gence of bicyclists see supra $ 464. 

Plaintiff held not negligent as mat¬ 
ter of law 

Va.—Cooke v. Griggs, 33 S.E.2d 764, 
183 Va. 851. 

At intersection 

Minn —Carlson v. F. A, Martoccio 
Co., 229 N.W. 341, 179 Minn. 332. 

Pa.—Walters v. Truski, Corn.Pl,, 61 
MontgCo. 25. 
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speed made a turn improperly ; 37 failed to yield 
the right of way to the motorist; 88 or failed to con¬ 
duct himself properly when faced with an emer¬ 
gency. 89 

Incidental questions of fact involved in determin¬ 
ing the contributory negligence of a bicyclist have 
been held, on conflicting evidence, to be for the trier 
of the facts , 90 including such questions as whether 
plaintiff was on the right or the wrong side of the 
road , 91 or whether he swerved to the left on the 
approach of an automobile from behind , 92 or in 
fivnt . 93 

Eindcnce uncontradicted or insufficient . Where 
the evidence is uncontradictcd and not reasonably 
subject to differing inferences , 94 or where the evi¬ 
dence is insufficient to warrant submission of the 
issue to the jury , 95 the court must rule on the al¬ 
leged contributory negligence of a bicyclist as a 
matter of law. 

f. Drivers or Occupants of Horse-Drawn Ve¬ 
hicles 

It is for the trier of facts, on conflicting evidence, to 
determine whether the driver or occupant of a horse- 
drawn vehicle was guilty of contributory negligence. 


Where the evidence is conflicting or different in¬ 
ferences of fact may reasonably be drawn there¬ 
from, it is a question for the trier of the facts 
whether the driver of a horse-drawn vehicle, struck 
by defendant, was guilty of contributory negli¬ 
gence , 90 in failing to maintain his proper position 
on the highway ; 97 in failing to yield the right of 
way to the motor vehicle ; 98 or in that the vehicle 
did not have or display adequate lights or reflec¬ 
tors . 99 So, also, where the occupants of a horse- 
drawn vehicle are injured because the horses were 
frightened by the motor vehicle, whether plaintiffs 
were contributorily negligent in the matter is, on 
conflicting evidence, a question of fact for the 
jury . 1 However, where the evidence of contribu¬ 
tory negligence is insufficient to warrant submis¬ 
sion of the issue to the jury, it should not be so 
submitted by the court . 2 

Incidental questions of fact are for the jury on 
conflicting evidence , 3 as, for example, whether or 
not plaintiff’s horse was frightened , 4 or whether 
plaintiff turned to the left in passing a parked au¬ 
tomobile , 5 or whether plaintiff was asleep at the 
time of the collision , 0 or whether the driving of 
the car was within the control and direction of 


88. Cal—Nellson v. Walker, 28G P. 
1091, 10r, Cal App 23 

87. Kan —Mosoraan v. L# M Pen- 
well Undertaking Co., 100 P.2d <669, 
161 Kan 610 

42 C J p 1266 note 93 [b]. 

88. N.J — Zanzonvro v Yellow Cab 
Co, 133 A. 84. 4 N.J Mine. 458. 

Held not negligence as matter of law 
Cal —Green v. Pedigo, 170 P.2d 999, 
4 N .1 Mist 1 . 468. 

89. N C —Tarrant v. Pepsi Cola Bot¬ 
tling Co., 20 S E 2d 566, 221 N C. 
390 

Gondnot not negligent as matter of 
law 

N C.—Tarrant v Pepsi Cola Bottling 
Co., supra. 

90. Ohio.—Kalovsky v. Meyer Dairy 
Products Co., 164 N.E. 370, 30 Ohio 
App. 118. 

91. Utah.—Cheney v. Buck, 189 P. 
81, 66 Utah 29. 

92. Mich.—Niedzinskl v. Coryell. 
184 N.W. 476, 216 Mich. 498. 

Tex.—Stamper v. Scholtz, Civ.App., 
17 S.W.2d 184. 

93. Mo—Harris v. Pew, 170 S.W. 
344, 186 Mo.App. 276. 

94 . Ind.—Winski v. Clegg , 14*2 N.E. 
130, 81 Ind.App. 660. 

Plaintiff held guilty of contributory 
negllgenoe 

Pa.—dorter v. Hanna, Com.PL, 82 
Del.Co. 13. 

42 C.J. p 1266 note 29. 


95. Tex—Jrnnlson v. Dnrniello, Civ 
App., 146 S.W 2d 788, error d s- 
missed. 

96. Ark—La>es v. Hums, 63 S.W 
2d 971, 187 Ark 1107 

SD—IIilI v Bradshaw, 231 NW 
540, 57 S D 178. 

Tonn—Collins v. Desmond, 1 Tenn. 
App 54 

4 2 C J. p 1266 note 1. 

What constitutes contributory negli¬ 
gence of dnver or occupant of 
horse-drawn vehicle see supra 5 
4 65. 

Parked wagons 

Ark—Duckworth v. Stephens, 30 S. 
W 2d 840, 182 Ark 161. 

Mich—Held v. Coon, 219 N.W. 613, 
213 Mich 37 

42 CJ. p 1266 note 1 [d]. 

Unexpectedly stopping or hacking 

Ala—Caruth v Sparkman, 147 So 
884, 226 Ala. 594. 

97. Iowa.—Ege v. Born, 236 N.W. 
75, '212 Iowa 1138. 

Mo.—Nordmann v. J. Hahn Bakery 
Co., App., 298 S W. 1037. 

42 C.J. p 1266 note 1 [g]. 

98. Mich.—Sak v. Waldecker, 239 
N.W. 391, 256 Mich. 219 

Mo—Nordmann v. J. Hahn Bakery 
Co., App., 298 S.W. 1037. 

42 C.J. p 1266 note 1 [f], 

99. Ark.—Missouri Pac. Transp. Co 
v. Brown, 99 S.W.2d 246, 193 Ark. 
304. 


Cal —Holmes v Koepsel, 105 P.2d 
993. 40 Cal.App 2d 793 
Mo —Knchcl v Boose, App., 153 S. 
W 2d 84 1. 

Nil—Kastman v. Herrick, 173 A. 
807. 87 N II 58 

Ohio—Miller v. Schneider, App., 40 
N E 2d 219 

Tc\—Jones Fine Bread Co v Cook, 
Civ App , 154 S W 2d 889- Williams 
v Bussell, Civ App, 112 S.W 2d 
264 

Wash—Clausen v. Jones, 71 F.2d 
362, 191 Wash 334 
4 2 C J p 1266 note 1 [b]. 

Bight held not insufficient as matter 
of law 

NH—Eastman v. Herrick, 173 A 
807, 87 N.H. 58. 

1. Ark—McAfee v. Nooner, 80 S W. 
2d 55, 190 Ark 659. 

Held not negllgenoe as matter of 
law 

Ark—McAfee v. Nooner, supra. 

2. Utah.—Industrial Commission of 
Utah v. Wasatch Grading Co., 14 
P.2d 988, 80 Utah 223. 

3. Ky.—’Consolidated Coach Corpo¬ 
ration v. Eckler, 58 S W.2d 582. 248 

.Ky. 309. 

•4. Ill—Ward v. Meredith, 77 N.E. 
118, 220 Ill. 66. 

5. R.I.—Rutkowich v. Clalella, 185 
A. 401. 

6. Mont.—Savage v. Boyce, 164 P. 
887, 53 Mont. 470. 
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plaintiff, an occupant therein, so as to make the 
negligence of the driver of the wagon imputable to 
plaintiff. 7 

g. Perstns on Horseback 

It Is for the trier of facts to determine, on conflicting 
evidence, whether a person on horseback was guilty of 
contributory negligence. 

Where the evidenoe is conflicting or different in¬ 
ferences of fact may reasonably be drawn there¬ 
from, it is a question for the trier of the facts 
whether a person on horseback, injured by de¬ 
fendant, was guilty of contributory negligence. 8 

h. Persons Owning or in Charge of Animals 

It Is for the trier of facts to determine, on conflicting 
evidence, whether persons, owning or in charge of an¬ 
imals, who are injured or damaged by defendant were 
guilty of contributory negligence. 

Where the evidence is conflicting or different in¬ 
ferences of fact may reasonably be drawn there¬ 
from, it is a question for the jury or other trier of 
the facts to determine whether a person who was 
in charge of animals, and who was injured by de¬ 
fendant, 9 or who was injured when the animal or 
animals were frightened by defendant, 10 was guilty 
of contributory negligence. Similarly, in an ac¬ 
tion by the owner of an animal to recover damag¬ 
es for loss suffered when the animal was injured by 


a motor vehicle, it is a question of fact for the 
jury on conflicting evidence whether the owner or 
person in charge of the animal was guilty of con¬ 
tributory negligenoe. 11 

Animals running at large. In an action by 
an owner of a stray animal to recover damages 
for injuries to the animal struck by defendant’s 
automobile, the question whether the animal was 
unlawfully running at large is for the jury on con¬ 
flicting evidence, 12 provided, it has been held, plain¬ 
tiff was guilty of negligence in permitting it to es¬ 
cape from his control. 13 

i. Pedestrians 

(1) In general 

(2) Walking along highway 

(3) Crossing highway 

(1) In General 

Whether a pedestrian Injured by defendant was guil¬ 
ty of contributory negligence Is, on conflicting evidence, 
a question for the trier of the facts. 

Where the evidence is conflicting or different 
inferences of fact may reasonably be drawn there¬ 
from, it is a question of fact whether a pedestrian 
injured by defendant was guilty of contributory 
negligence. 14 The rule has 'been applied in deter¬ 
mining whether a pedestrian was guilty of oon- 


7. Minn.—Tereau v. Meeds, 130 N 
W. 3, 114 Minn. 517. 

8 . U.S.—Norfolk Southern Bus Cor¬ 
poration v. Lask, C.C.A Va, 43 F 
2d 45. 

Kan.—Thornton v. Franse. 12 P.2d 
728, 135 Kan 782. 

Ky.—Fullenwider v. Brawner, 6 S.W. 

2d 264, 224 Ky. 274. 

Mass.—Butler v. Graves, 187 NE. 
115, 284 Mass. 84. 

N.D.—Schulkcy v. Brown, 230 N.W. 
6, 69<N.D 345. 

Tenn.—Studer v. Plumlee, 172 S.W. 
305, 130 Tenn. 517. 

Contributory negligence of persons 
on horseback generally see supra 
S 466. 

9. Minn.—Baths v. Sherwood, 262 N. 
W 563, 195 Minn 225. 

42 C.J. p 1267 note 9. 

Contributory negligence of persons 
in charge of animals see supra S 
467. 

Proceeding 1 on left-hand side of high¬ 
way 

Or. — Sertlc V. McCullough, >63 P.2d 
884, 15*5 Or. 216. 

10. Iowa.—Lawson ▼. Fordyce, 12 
N.W.2d 301, 234 Iowa 632. 

Svldenoe hsld sufficient to go to Jury 

Iowa.—Lawson v. Fordyce, supra. 


Conduct held not negligence as mat¬ 
ter of law 

Iowa.—Lawson v. Fordyce, 21 N.W. 
2d 69, 237 Iowa 28. 

11. Ala—Foster v. Byrd, 180 So. 
125, 28 Ala App 168 

N.C—Jones v Craddock, 190 S.E. 
224, 211 N.C. 382. 

Driving cattle without advance 
guard 

Mo.—Anderson v Bail, 77 S W.2d 
169, 229 Mo.App. 272—Anders-on v. 
Dail, 21 S.W 2d 496, 224 Mo.App. 
403. 

12. Til.—Do Buck v. Gndde, 49 N.E. 
2d 789, 319 Ill App 609. 

N.D —Armann v. Caswell, 152 N.W. 
813, 30 ND. 406. 

Condnct held not negligenoe as mat¬ 
ter of law 

Pa —Floyd v. Shelter, Com.Pl., 54 
MontgCo. 143. 

13. Tex.—Ellis v. Lewis, Civ.App., 
142 S.W.2d 294. 

14. U.S.—Bell v. Shuff, C.C.A.Pa., 
89 F.2d 339. 

Ark —Snow v. Biggs, 290 SW. 591, 
172 Ark. 835. 

Cal —Umcmoto v. McDonald, 58 P.2d 
1274, 6 Cal 2d 687—Henshaw v. 

Belyea, 31 P.2d 348, 220 Cal. 458 
—Mairo v. Yellow Cab Co. of Cal¬ 
ifornia, 281 P. 66, 208 Cal. 350— 
Thompson v. Held, 183 P.2d 711* 

570 


81 Cal.App 2d 275—Barry v. Mad- 
dalena, 146 P 2d 974, G3 Cal App.2d 
302—McNear v Pacific Greyhound 
Lines, 146 P 2d 34, 63 Cal App 2d 
11—Duchren v. Stewart, 102 P.2d 
784, 39 Cal App 2d 201—Geisler v. 
Rugh, 66 P.2d -671, 19 Cal.App 2d 
738—Withey v Hammond Lumber 
Co, 35 P.2d 1080, 140 Cal.App. 587 
—Wagy v. Brave, ‘24 P.2d 209, 133 
Cal App. 413—Maggart v. Bell, 2 
P.2d 516, 116 Cal App 306—Beall 
v. Erickson, 297 P. 960, 113 Cal. 
App. 36—Nicol v. Davis, 290 P. 
114, 107 Cal.App 26—Briggs v. 
Jess Mead, Inc., 270 P. 263, 93 Cal. 
App. 666—Davis v. Tanner, 262 P. 
1106, 88 Cal.App 67—Ohlson v. 

Callender, 262 P. 357, 87 Cal.App. 
382—Milner v. Toliver, 261 P. 1069, 
87 Cal.App. 38—O'Farrell v. An¬ 
drus, 260 P. 957, 86 Cal App. 474— 
Katz v. T. I. Butler Co., 254 P. 
679, 81 Cal.App. 747—Henry v. 
Lingsweiler, 253 P. 357, 81 Cal. 
App. 142. 

Colo.—Berkowitz v. Barry, 7 P.2d 
405, 90 Colo. 170. 

Conn.—Domochel v. Becce, 175 A. 
569, 119 Conn. 175—Alston v. Con¬ 
solidated Motor Lines, 173 A. 899, 
118 Conn. 707—Waselik v. Feme 
Const. Co., 157 A. 642, 114 Conn. 
86—Tomasko v. Rauccl, 155 A. 64, 
118 Conn. 274. 
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tributary negligence in failing to see an approach- | ing vehicle , 15 or a projection therefrom; 1 * in al- 


D.C.—Washington Terminal Co. v. 

Martin, 167 F.2d 762. 

Fla.—Motor Transit Co. v. Bethea, 
173 So. 801, 127 Fla. 680. 

Ga.—Elrod v. Anchor Duck Mills, 179 
S.E. 138, 50 Ga.App. 531. 

Idaho.—Asumendi v. Ferguson, 65 P. 
2d 718, 57 Idaho 450—Wyland v. 
Twin Falls Canal Co., 285 P. 676, 
48 Idaho 789. 

Ill.—Moore v. Toung, 46 K.E.2d 852, 
317 Ill.App. 474—Blumb v. Gets, 
13 N.E.2d 1019, 294 Ill.App. 432— 
Krause v. Dodge Bros Corpora¬ 
tion, 9 N.E.2d 262, 291 Ill App 604 
—Iloobler v. Voelpel, 246 Ill App. 
69. 

Ind.—Fishman v. Eads, 168 N.E. 495, 
90 Ind.App. 137. 

Iowa—Grahy v Danner, 18 N.W.*2d 
BPS, 236 Iowa 700. 

Kan —Turner v. George Rushton 
Baking Co., 11 P.2d 746, 136 Kan. 
484. 

Ky—Igo v. Smith, 138 S W 2d 497, 
282 Ky 336—Page's Adm'r v Scott, 
54 S W 2d 23. 245 Ky. 64S~ Con¬ 
solidated Coach Corporation v. 
Phillips, 34 S.W.2d 722, 23G Ky 
823 

Me—Gerrlsh v Ferris, 23 A 2d 891, 
138 Me 213—Giles v. Perkins, 22 
A 2d 132, 138 Me 96—Dyer v. 

Ayoob, 187 A. 757, 134 Me 502- 
Young v. Potter, 174 A. 387, 133 
Me. 104 

Md—Crunkilton v. TTook, 42 A 2d 
517, 185 Md 1—Sugar ▼. Ilafele, 
17 A 2d 118, 179 Md 75—Jones v. 
Wayman, 182 A. 417, 169 Md 670— 
Epps v. Rainey, 181 A. 730, 169 
Md. 701—Webb-Pepploe v Cooper, 
151 A. 235, 159 Md 426—Consoli¬ 
dated Gas Electric Light & Power 
Co. of Baltimore v. Rudiger, 134 
A. 326, 151 Md 226 

Muss—Da (Silvia v. Dalton, 76 N.E. 
2d 8, 322 Mass. 3 02—Levin v. 

Twin Tanners, 60 NE.2d 6, 318 
Mass. 13—Wanamaker v. Shaw, 
2 N.E.2d 209, 294 Mass. 416— 

Walsh v. Gillis, 17-6 N E. 802. 276 
Mass u3 — Quinn v. Miller, 165 N. 
E. 872, 267 Mass. 84—Pitts v. 
Coulson, 164 N.E. 83, 265 Mass. 
366—Moran v. Brodeur, 158 N.E. 
349, 261 Mass. 120—Simonson v. 
Angel, 152 N.E. 52, '2’56 Mass. 256. 
Mich.—Ehlers v. Barbeau, 289 N.W. 
241, 291 Mich. 528—Campbell v. 
Brown, 267 N.W. 877, 276 Mich. 
449—Frye v. Brinker, 262 N.W. 
263, 272 Mich. 339—Janse v. Hay¬ 
wood, 259 N.W. 347, 270 Mich 632 
—Sanderson v. Barkman, 249 N.W. 
492, 264 Mich. 152—TJo v. Molter, 
247 N.W. 772, 262 Mich. 656—Fenn 
v. Mills, 220 N.W. 770, 243 Mich. 
<34—Sudinski v. Krohn, 219 N.W. 
665, 242 Mich. 497—Nord v. West 
Michigan Flooring Co., 214 N.W. 
236, 238 Mich. 669—Arnell v. Gor¬ 


don, 207 N.W. 825. 234 Mich. 140. 

Minn.—Horsman v. Bigelow, 239 N. 
W. 250, 184 Minn. 514—Saunders v. 
Yellow Cab Corporation of Minne¬ 
sota. 233 N.W. 599, 182 Minn 62 
—Schmitt v. Jackson, 219 N.W. 
912, 174 Minn. 577—Weckworth v. 
Proudfoot, 214 N.W. 52, 171 Minn. 
321—Pollock v. McCormick, 210 
NW. 630, 169 Minn. 55—Torek v. 
Potter, 207 N.W. 188, 166 Minn. 
131. 

Miss.—Meridian Coca-Cola Co. v 
Watson. 134 So. 824, 3 Cl Miss. 108 

Mo.—Murray v. St. Louis Public 
Service Co., App , 201 S W 2d 775 
—Zeller v Wolff-Wilson Drug Co., 
App., 51 S.W.2d 881—Nickelson v. 
Cowan, App, 9 S W 2d '534 

Mont.—Fulton v. Chouteau County 
Farmers' Co., 37 F.2d 1025, 98 

Mont. 48. 

N.H.—Lemarier v. A. Towle Co., 51 
A 2d 42, 94 N H. 216—Simoneau v. 
General lee Cream Corporation, 154 
A. 034, 85 N.H 57. 

N.J.—Hargrave v. Stockloss, 21 A 
2d 820, 127 N.J Law 2C2—Williams 
v. Harriott, 180 A. 851. 115 N.J. 
Law 497—Cook v. Berg, 175 A. 210, 
12 N.J.Misc. 814—Ravese v. Hock, 
142 A. 343, 6 NJ.Misc. 629—Zieg¬ 
ler v. Bonine, 135 A. 77, 4 N J.Misc. 
1005. 

N.Y.—Allen v. Stokes, 23 N.Y S.2d 
443, 260 App Div. 600, reargument 
denied 24 N Y S 2d 944, 260 App 
Div. 1007—Sohelker v. Commercial 
Credit Corporation, 7 N.Y.S.2d 823, 
255 App Div 887—Valois v. Bodine, 
291 NTS 377, 249 App.Div. 671 

N.C—Knight v. Bryant, 198 S.E. 644, 
214 NC. 822—Jones v. Bagwell, 177 
S.E. 170, 207 N.C. 378. 

N.D—Nichols v. Kluver, 237 N.W. 
640, 61 N.D. 42. 

Ohio.—Horwitz v. Eurove, 193 N.E 
644, 129 Ohio St. 8, 96 A L R. 782 
—Closs v. Ball, 22 N E 2d 141, 60 
Ohio App. 513—Brinkley v. Rhea, 
4 N.E.2d 270, 53 Ohio App. 128, 
petition dismissed Rhea v. Brink- 
ley, 198 N.E. 40, 130 Ohio St. 172 
—Dreihs v Taxicabs of Cincinnati, 
186 N.E. 832, 45 Ohio App, 129. 

Okl.—Martin v. McLain, 87 P.2d 1075, 
184 Okl. 418. 

Or.—De Witt v. Sandy Market, 115 
P.2d 184, 167 Or. 226. 

Pa. — Nalevanko v. Marie, 195 A. 49, 
328 Pa. <586—McClellan v. Fox, 177 
A. 823, 318 Ta. 433—McCaffrey v. 
Schwartz, 13’2 A. 810, 285 Pa. 561— 
Baer v. Seidel, Com PI., 36 Berks 
Co. 201—Morris v. White, Com.Pl., 
33 Luz.Leg.Reg. 437. 

Tex.— Corpus Juris quoted in Spears 
Dairy v. Bohrer, Clv.App., 54 S.W. 
2d 872, 876. 

Utah.—Morgan v. Bingham Stage 
Lines Co., 283 P. 160, 75 Utah 87. 
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Vt.—Parker ▼. Smith, 135 A. 495, 100 
Vt. 130. 

Va.—Smith v. Virginia Ry. & Tower 
Co., 131 SE. 440, 144 Va. 169. 
Wash.—Cannon v. C.ty Electric & 
Fixture Co, 290 P 828, 158 Wash. 
66—Naecarato v. Pengelly, 269 P. 
813, 148 Wash. 429. 

Wis —Tillier v. Swetto, 241 N.W. 341, 
207 Wis. 373. 

42C.J p 1267 note 11. 

Plaintiff held not negligent as mat¬ 
ter of law 

Cal —Wickman v. Lowensteln, 28 P. 
2d 681, 136 Oal.App. 279—Adams v. 
Kaiser. App, 285 P 751—Webb v. 
Tlschauser, '264 P. 526, 89 Cal.App. 
267. 

Ind —Indiana Ins Co v. Handlon, 24 
N.E 2d 1003. 216 Ind. 442. 

Kan.—Fmlgan v. Ship By Truck Co., 
283 P. 485, 129 Kan. 577. 

Ky.—Creasy v. Bunch, 22 SW.2d 446, 
232 Ky. 56. 

Md—Porter v. Greenbrier Quarry 
Co, 155 A. 428, 161 Md. 34. 

Mass—King v. Weitzman, 166 N.E 
711, 267 Mass 447. 

Mo—Weber v. Evans, App., lfr-S/W 
2d 370 

Wis—Bump v. Voights, 249 N.W. 

■508, 212 Wis 256 
42C.J. p 1147 note 37. 

Evidence held sufficient to go to jury 

111—Alden v. Coultnp, 275 Ill.App 
306. 

Mass—Hall v. Shain, 197 N.E. 437, 
291 Mass 506 

Tex —Landers v. Overaker, Civ.App . 
141 SW.2d 451, error dismissed, 
judgment correct. 

Nonsuit held properly denied 
N.C.—Lewis v. Hunter, 193 S.E. 814, 
212 N.C 504. 

Defendant intentionally running 
down plaintiff 

In action for Intentionally strik¬ 
ing plaintiff with automobile, rec¬ 
ord did not disclose, as matter of 
law, that plaintiff placed herself in 
driveway with intention of being in¬ 
jured, or when knowing car could 
not be stopped in time; nor did it 
authorize holding, as matter of law. 
that plaintiff realized danger in time 
to withdraw from peril.—Perkins v. 
Nall, Tex Clv.App., 37 S.W.2d 211, er¬ 
ror refused. 

Emergenoy as •sousing conduct 

Cal—Anthony v. Hobble, App., 193 
P.2d 748. 

42 C.J. p 1267 note 11 [cl. 

15. N.Y.—Zajac v. Rochester Soda 
Water Co., 20 N.Y.S.2d 631, 259 
App.Div. 1055. 

Hold not negligence as matter of law 

Ohio.—Riegel v. Oakwood St. Ry. 
Co., App.. 42 N.E.2d >676. 

16. Pa.—Dorris v. Bridgman & Co. t 
145 A. 827, 296 Pa. 198. 



§ 527 


MOTOR VEHICLES 


61 C.J.S. 


lowing a very short distance as clearance between 
himself and the vehicle ; 17 in walking or running 
into the side of a moving vehicle ; 13 in running 
out into the street or highway ; 19 or in lying in 
the street . 20 The rule has also been applied in 
determining plaintiff’s contributory negligence 
where plaintiff, at the time he was struck by de¬ 
fendant’s vehicle, was on the sidewalk ; 21 or on a 
loading platform ; 22 or upon the shoulder of the 
highway ; 23 or in a private driveway ; 24 or where 
plaintiff was injured by the motor vehicle backing 
into him . 25 

Incidental questions of fact . The trier of facts 
must ordinarily also determine various incidental 
questions of fact , 26 such as the facts of the acci¬ 


dent, that is, how and where the accident dcc*r- 
red ; 27 whether the pedestrian saw or heard Hie 
vehicle whether the pedestrian was on the pave¬ 
ment at the time of the accident ; 29 whether plain¬ 
tiff walked into the vehicle ; 30 whether plaintiff 
pedestrian performed his duty of using ordinary 
care for his own safety ; 31 and whether the pre¬ 
sumption that the pedestrian acted as a prudent per¬ 
son was rebutted . 32 

Where the evidence is uncontradicted and the in¬ 
ference to be made therefrom is clear, the court 
must hold as a matter of law that plaintiff either 
was , 33 or was not , 34 guilty of contributory negli¬ 
gence. 

Standing or sitting on highway . Where the evi- 


17. Cal.—Webb v. Tischauser, 264 
P. 526. 89 Cal.App. 267. 

Plaintiff held not negligent m matter 
of law 

Cal.—Webb v. Tischauser, supra. 
ia Ill.—lScally v. Flannery, 11 N.E 
2d 123, 292 Ill.App. 349. 

N.Y.—Frey v. Green Bus Lines, 19 N. 
Y.S 2d 810, 259 App Div. 891, re- 
argument denied 21 N Y S 2d 389, 
259 App Div. 1029, appeal denied 29 
N E 2d 397, 284 N.Y. SI 8 
Wis.—Jones v. Nolan, 222 NW. 229, 
197 Wis. 311. 

Conduct held not negligence ns mat. 
ter of law 

Tex.—YanowskI v. Fort Worth 

Transit Co, Civ.App., 204 S.W.2U 

1001. 

19. U.S—Nettles v. Southwest Tele¬ 
phone Co., D C Ark , 2G F Supp. 12, 
appeal dismissed, C (\A , Nettle v. 
Southwest Telephone Co , 106 F 2d 
1010. 

Or.—Grcenslltt v. Throe Bros Bak¬ 
ing Co., 133 P.2d 597, 170 Or. 345 

90. Mass.—Snow v. Nickerson, 22 N. 
E.2d 593, 301 Mass. 63. 

91. Kan.—Stotts v. Taylor, 285 P. 
571. 130 Kan. 158. 

Ky.—Guyan Chevrolet Co v. Dillow, 
95 S.W 2d 796. 264 Ky. 812. 

Ohio—Riegel v. Oakwood St. Ry. 

Co., App., 42 N.E.2d 676. 

Pa.—Crago v Sickman, 165 A. 841. 
310 Pa. 546—Hall v. Robert Haw¬ 
thorne Co.. 55 A.2d 557, 161 Pa. 
Super. 470. 

R.I.—Goff v. Craft’s Inc., 20 A.2d 
620, 67 R.I. 11, roargument denied 
21 A.2d 10, 67 R.I. 11—Peters v. 
United Electric Rys. Co., 189 A. 
901, 57 R.I. 311. 

W.Va.—Wuncke v. Welker, 36 8 E. 

2d 410, 128 W.Va. 299. 

Held mot negligence as matter of law 
Mass.—White v. Checker Taxi Co., 
187 N.E. 49, 284 Mass. 73. 

Pa.—Ross v. Riffle, 164 ▲. 913. 310 
Pa. 176. 


22. Ohio—Rider v. Gellcnbpck, 48 
NE.2d S88, 71 Ohio App 457. 

23. Cnl — Coughtnan v. Harman, 26 
P 2d 851, 1*13 Cal App. 49 

Conn— Minacei v Logudice, 11 A 2d 
354, 126 Conn. 345 

Iowa—Janes v. Roach, 290 NW. 87. 
228 Iowa 129 

Minn—Allanson v. Ceynar, 280 NW 
6. 203 Minn 93 

Wash —Hanson v. Ellers, 2 P.2d 719, 
164 Wash. 185. 

24. Cal —Gootar v. Levin, 293 I’ 
706, 109 Cal App. 703 

Iowa —Dickoson v. Lzicar, 225 N.W. 
406, 208 Iowa 275 

Mass—Milliman ▼ Coulter, 17 N.E 
2d 162, 301 Mass 320 
Mo —Steinmetz v. Saathoff, App , 84 
S W.2d 434. 

25. U S.—Levin v. Joseph E. Sea¬ 
gram & Sons, CCA 111, 158 F.2d 
55, certiorari denied Joseph E. Sea¬ 
gram & Sons v. Levin, 67 S Ct 971, 
330 US 835, 91 L Ed 1282. 

Ark—Missouri Pao Transp. Co. v. 
George, 133 S W.2d 37. 198 Ark. 
1110 . 

D.C—Yellow Cab Co. of D. C. v. 

Griffith, MunApp., 40 A.2d 340. 

Ky—Grimes v. Thompson, 289 S.W. 
290, 217 Ky 389 

Md—Universal Credit Co. v. Merry- 
man, 195 A. 689, 173 Md. 25G. 
Or.—Sears v. Goldsmith, 298 P. 219, 
136 Or. 151. 

26. Ky.—Grant v. Adams, 291 S.W. 
785, 218 Ky. 535. 

27. Ky.—Smith v. Dunning, 122 S. 
W.2d 781, 275 Ky. 733. 

28. Cal.—Bailey v. Wilson, 61 P.2d 
68, 16 Cal.App 2d 645. 

29. Ill.—Wolfram v. Bennehoff, 66 
N.E 2d 849, 324 Ill.App. 16. 

Ky.—Brown v. Gibbs, 172 S.W.2d 62, 
294 Ky. 423. 

30. N.Y.—Frey v. Green Bus Lines, 
i 19 N.Y.S.2d 810, -259 App.Div, 291, 
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reargument denied 21 N.Y.S.2d 389, 
259 App Div. 1029, appeal denied. 
Va.—Moore v. Scott, 169 S.E. 902, 
160 Va. 610. 

31. Cal.—Crooks v. Doeg, 40 P.2d 
690, 4 Cal.App 2d 21. 

Ill.—Schmidt v. Anderson, 21 N.E.2d 
825, 301 Ill App 28—Nordman v. 
Carlson, 10 N.E.2d 53, 291 Ill.App. 
438. 

Iowa.—Janes r. Roach, 290 N.W. 8T, 
228 Iowa 129. 

Mich.—Marth v. Lambert, 287 N.W. 
916, 290 Mich 657 

Tenn.—Harbor v. Wallace, App., 211 
S.W.2d 172. 

Wash —Iladlcy v Simpson, 127 P. 
2d 260. 14 Wash 2d 93—Had lev v. 
Simpson, 115 P 2d 675, 9 Wash 2d 
641. 

32. Cal.—Hoppe v. Bradshaw, 108 P 
2d 947, 42 Cal App.2d 334—Whicker 
v. Crescent Auto Co., 66 T.2d 749, 
20 Cal App.2d 240. 

Pa.—Nalevanko v. Marie, 195 A. 49, 
328 Pa 586—Giles v. Bennett, 148 
A. 99, 298 Pa. 158. 

33. Cal.—Spring ▼. Tawa, 192 P. 
1051, 49 Cal App. 100. 

Ill.—Flckerle v. Herman Seekamp, 
Inc., 274 Ill.App. 310. 

Me —Smith v. Joe’s Sanitary Market, 
169 A. 900, 132 Me. 234. 

Mich.—Neeb v. Jacobson, 224 N.W. 
401, 245 Mich. 678. 

Mo.—Iman ▼. Walter Ffeund Bread 
Co., 58 S.W.2d 477, 332 Mo. 461. 
Ohio.—Focht v. Justis, 77 N.E.2d 
606, 81 Ohio App. 297. 

Pa.—Oldroyd v W. W. Kirby & flon, 
176 A. 203, 317 Pa. 220—Bateman 
v. Zorocoff, 2 A.*2d 574, 133 Pa Su¬ 
per. 245 — Manion v. Brooke, Com. 
PI., 60 Montg.Co. 221, 58 York Leg. 
Rec. 118. 

S.D.—Culhane v. Waterhouse, 215 N. 
W. 885, 51 S D. 584. 

34. Ky.—Adams v. Parish, 225 S.W. 
487. 189 Ky. 628. 

Minn.—Lee v. Zaske, 6 N.W.2d 798 , 
218 Minn. 244. 
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dence is conflicting or different inferences of fact 
may reasonably be drawn therefrom, it is a ques¬ 
tion of fact whether a pedestrian standing or sitting 
upon the highway and struck by defendant was 
guilty of contributory negligence, 35 in failing to 
keep a lookout or a proper lookout, 33 in failing 
to see a motor vehicle approaching, 37 in standing 
behind a parked car, 33 or in sitting upon the curb. 39 

(2) Walking along Highway 

It l> a question for the trier of the facts, on conflict¬ 
ing evidence, whether a pedestrian walking along the 
highway was guilty of contributory negligence. 


Where the evidence is conflicting or different 
inferences of fact may reasonably be drawn there¬ 
from, it is a question for the jury or other trier 
of facts whether a pedestrian walking along the 
highway and struck by defendant was guilty of 
contributory negligence. 40 This rule has been ap¬ 
plied in determining whether plaintiff was guilty of 
contributory negligence in walking along the trav¬ 
eled portion of the road or highway, 41 even though 
a sidewalk or other safe way for walking is pro¬ 
vided ; 42 in walking along the shoulder of the high- 


85- Ark.—Healy & Rolli v. Ralmat, 
74 S.W.2d 242, 189 Ark. 442. 

Cal —Froehnert v. Heidt, 59 P.2d 
541, 15 Cal App 2d 129—Smith v. 
Pacific Greyhound Porpoiat ion, 35 
P.2d 1C9. 139 Cal App 696. 

Ill —Kirnruin v Hutchinson, 254 Ill. 
App 469 

Iowa.—Yale v. Hanson, 288 N.W. 905, 

227 Iowa 813. 

Me—Huntoon v Wiley, 49 A 2d 910. 
Md—Lashley v Dawson, 160 A 738, 
162 Md 549 

Mich.—-Preen v. Thole, 229 N.W 498, 
249 Mich 666 

Minn.—Hoppe v. Peterson, 265 N W. 
338, 196 Minn 538—Scheppmann v. 
Swennes, 215 N W. 861, 172 Minn. 
493. 

N TT —Fouerstein v. Grady, 169 A. 
622, 86 NH, 406. 

N J —Williams v. Hershfield Agency, 
176 A 574. 13 NJMisr. 334— 

Schoenfelder v. Pope, 158 A 828, 
10 N 1 M iso 247 

N.Y.—Muller v. Heuchol, 282 NY. 

fl 649, 246 App Div 547 
N.C—Raker v. Perrott, 46 S K 2d 461, 

228 NC. 558. 

Tenn.—Henry v. Sharp, 9 Tenn.App 
350 

Ut.'ih Nelson v. Lott, 17 P.2d 272, 
81 Utah 265. 

Va —Samples v. Trimble, 182 S.E. 
247, 1C5 Va 306. 

W Va—Redmond v. Greater Fair¬ 
mont Rakery, 171 S.E. 109, 114 W. 
Va 132. 

42 C J p 1269 note 24. 

Court sitting 1 without jury 
Cal » Critton v. Kerns, 32 P.2d 153, 
138 Cal App. 374. 

Hold not negligence as matter of law 

Ala—Cooper v. Agee, 132 So. 173, 
222 Ala. 334. 

Cal —Foerster v. Direito, 179 F.2d 
986, 76 Cal.App.2d 323. 

La.—Perrodin v. Thibodeaux, App., 
191 So. 148. 

Neb.—Grantham v. Watson Bros. 
Transp. Co., 9 N.W.2d 167, 142 Neb. 
367. 

Pa.—Morin v. Kreidt, 164 A. 799, 310 
Pa. 90. 

■videnoe held sufficient to go to Jury 

Md.—Fotterall v. Hillaary, 13 A.2d 
Sit, 178 Md. 885. 


Incidental questions of fact are for 

the Jury to determine —Swan v. 
Dailey-Luce Auto Co., 277 N.W. 580, 
225 Iowa 89, rehearing denied 281 
N.W. 504, 225 Iowa 89. 

36. Mich —Molitor v. Rurns, 28 N. 
W.2d 106, 318 Mich. 261. 

42 C.J. p 1269 note 24 [a]. 

37. Conn —Larsen v. Thomas, 176 A. 
400. 1 19 Conn 335 

Conduct held not negligence as mat¬ 
ter of law 

Conn.—Larsen v. Thomas, supra. 

38. Pa—Venorick v Revctta, Com. 
PI . 5 Fay L J 165, reversed on 
other grounds 33 A.2d 655, 152 Pa. 
Super 455. 

Held not negligence as matter of law 

Pa * - T'edlow v. Lippens, 40 A 2d 426, 
351 Pa. 259. 

39. N J —Vander Fyle v. Alexander 
Hamilton Garage, 193 A. 436, 118 
N J.Law 238. 

40. Cal —Houser v. Rozwell, 182 P. 
2d 314, 80 Cal App 2d 702—Takako I 
Inai v Eile, 139 l\2d 76, 59 Cal 
App 2d 549—Blodget V. ITeston, 5 
P.2d 25, 118 Cal App. 297. 

Conn—Tomaslco v. Railed, 155 A 64, 
313 Conn. 271—Schmeiske v Lau- 
bin, 345 A 890. 109 Conn 206. 

Fla.—Clair v Meriwether, 174 So. 
591, 127 Fla. 841. 

Ill - -Rowley v Rust, 26 N.E.2d 520, 
304 Ill.App. 364. 

Ind.—American Carloading Corpora¬ 
tion v Gary Trust & Savings Rank, 
25 N E 2d 777, 216 lnd. 649 
Kun.— Moler v. Cox, 149 P.2d 611, 158 
Kail. 589. 

Mass—Duff v. Webster, 51 N E 2d 
957. 315 Mass, 102—Lucier v. Nor- 
cross, 37 N.E 2d 498, 310 Mass. 213, 
137 A.L.R. 749. 

Mich.—Reetz v. Schemansky, 270 N. 

W. 811, 278 Mich. 626. 

Minn.—Ralston v. Tomlinson, 292 N. 
W. 24, 207 Minn. 485—Royor v. 
Josephson, 240 N.W. 538, 185 Minn. 
221 . 

N.H.—Dane v. MacGregor, 62 A.2d 
290, 94 N.H. 294—Monroe v. Sterl¬ 
ing. 26 A 2d 21. 92 N H. 11. 

N.J.—Klein v. Frank, 160 A. 411, 109 
N.J.Law 221. 


Pa.—O’Leary v. Willis, 200 A. 125, 131 
Pa Super. 578. 

R.I —Geremia v. Yellow Cab Co. of 
Rhode Island, 144 A. 771. 

Vt—Healy v. Moore, 187 A. 679. 108 
Vt. 324, followed in 187 A. 692, 108 
Vt. 351. 

Va—Catron v. Birohfleld, 165 S.E. 
499, lf»9 Va 60. 

W Va —O’Dell v. Universal Credit Co., 
191 S.E 568, 118 W.Va. 678. 

42 0.1 p 1267 note 15. 

Plaintiff hold not negligent as matter 
of law 

Cal —TVatfield v raclfle Gas Radiator 
Co, 265 P. 324. 89 Pal \pp 625 

Iowa— Orr v. Hart, 258 NW 8 4, 219 
Iowa 408. 

Me.—Rarloiv v. Lowery, 59 A 2d 702. 

Nil—Dorrien v. Sirois, 176 A. 236, 
87 Nil. 141 

Pushing pushcart without light on it 

Idaho —Franklin v. Wooters, 45 P 2d 
801. 55 Idaho 619. 

41. US—White v. State of Mary¬ 
land, to Use of Anderson, CCA 
Md , 10G F 2d 392 

Cal—Armstrong v Sengo, 61 P.2d 
1188, 17 Pal App 2d 300. 

Mich —Kemp v. Aldrich. 282 N.W. 
833, 286 Mich 591, reversed on 

other grounds 286 N.W. 81, 286 
Mich 715. 

N.J—Cordts v. Vanderbilt, 147 A. 
464, 7 N J Mise. 856 

Pa—Dennis v. Munyan. 11 A.2d 566, 
139 Pa Super. 310—Wynn v. Di- 
Giosia, Pom PI, 58 Mont g Co. 45. 

R1—Wilmarth v. Cray, 149 A. 612, 
5ft RI 496 

Held not nogligence as matter of law 

Neb—Nichols v. Havlat, 1 N W 2<I 
829, 110 Neb. 723, opinion set aside 
on other grounds 7 N.W.2d 84, 142 
Neb. 534. 

N.M.—Lopez v. Townsend, 82 P.2d 
921, 42 NM. 601. 

Ohio.--Sprung v. E. I. Dupont De Ne¬ 
mours & Co, App., 34 N E 2d 41, 
uppeal dismissed 23 N.E.2d 947, 136 
Ohio St. 94.. 

R.I.—Bancwicz v. Sullivan, 20 A.2d 
273, 66 RI. 494. 

42. Idaho.—Franklin v. Wooters, 45 
P.2d 804. 55 Idaho 619. 

Pa.—Christopher v. General Baking 
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way; 45 in walking along the highway at night; 44 
in failing to maintain a proper lookout, 45 or to 
look back or behind; 46 or while walking on the 
left side of the highway, against the traffic. 47 
However, where the evidence of contributory neg¬ 
ligence of a pedestrian is insufficient, the issue 
should not be submitted to the jury but should be 
decided by the court. 46 

Various incidental questions of fact have been 
held to be for the trier of facts to determine. 49 

Walking on right side of road. It is ordinarily 
for the jury to decide whether plaintiff was guilty 


of contributory negligence where he was walking 
upon the right side of the road or highway, 50 
particularly where he was acting in violation of 
regulations requiring the pedestrian to walk facing 
traffic. 51 However, it has also been held that the 
fact that plaintiff was walking upon the right side 
of the highway, in violation of a regulation, con¬ 
stitutes contributory negligence as a matter of 
law, 52 unless there is evidence of justification for 
such conduct; 56 but whether such conduct was 
justified has been held to be a question for the 
jury. 54 


Co., SO A 2d 124, 346 Pa. 286—Gil¬ 
bert v. Stipa, 41 A.2d 284, 167 Pa. 
Super. 1—Bright v. Stettenbauer, 
Com.Pl, 32 Berks Co.L.J. 154, re¬ 
versed on other grounds 15 A. 2d 
676. 339 Pa. 646—Wynn v. DIGiosia, 
Com.Pl., 68 Montg.Co. 46. 

42 C.J. p 1267 note 16 [d]. 

Pedestrian held not negligent as mat¬ 
ter of law 

Me.—Cole v. Wilson. 143 A. 178, 127 
Me. 316. 

43. N.Y.—La Duke v. International 
Paper Co.. 17 N.Y.S.2d 608, 258 
App.Div. 376—Hayes v. Fairbanks, 
9 N.Y.S.2d 226, 265 App.Div. 943. 

Tenn—Tennessee Valley Appliances 
v. Rowden, 146 S.W.2d 846, 24 

Tenn.App. 487. 

Va.—Gregory v. Daniel, 4 S.E 2d 786, 
173 Va. 442. 

44. U.S.—White v. State of Mary¬ 
land, to Use of AnderMin, CCA. 
Md., 106 F.2d 392— Speich v. Crom- 
ley, C C.A.Pa., 94 F 2d 543. 

Ala.—Pittman v. Calhoun, 165 So. 
391. 231 Ala. 460. 

Idaho.—Geist v. Moore, 70 P.2d 403, 
58 Idaho 149. 

Ind.—Cottrell v. Lorenz, 4 N.E.2d 685, 
102 IndApp. 659 

Neb.—Carlson v. Roberts, 274 N.W. 
473, 133 Neb 166 

R.I.—Banewicz v. Sullivan, 20 A.2d 
273. 66 R.I. 494—Bryan v. Gieen, 
160 A. 498. 

45. Ga.—Wright v. Bales, 7 S.E.2d 
765, 62 Ga.App. 328. 

Ky.—Trainor’s Adm’r v. Keller, 79 
S.W.2d 232, 257 Ky. 840. 

Ohio.—Sprung v. E. I. Dupont De Ne¬ 
mours & Co.. App., 34 NE.2d 41, 
appeal dismissed 23 N.E.2d 947, 136 
Ohio St. 94. 

48. Cal.—Burk v. Extraflne Bread 
Bakery, 280 P. 522, 208 Cal. 105— 
Erickson v. Grady, 6 P.2d 1002, 119 
Cal.App. 696—Strasburger v. Pres¬ 
cott. 295 P. 367, 111 Cal.App. 104. 

Mich.—Marth v. Lambert, 287 N.W. 
916, 290 Mich. 657. 

N.H.—Burns v. Cote, 164 A. 771, 86 
N.H. 167. 

N.J. —Kovacs v. Ford, 168 A. 473, 108 
N.J.Law 379. 


Conduct held not negligence mi mat¬ 
ter of law 

Mich.—Thurkow v. City of Detroit, 
291 N W 29, 292 Mich. 617—Pearce 
v. Rodell, 276 N.W. 883, 283 Mich. 
19. 

Neb—Nichols v. Havlat, 1 N.W.2d 
829, 140 Neb 723, opinion set aside 
on other grounds 7 N.W.2d 84, 142 
Neb. 531. 

, N.H—Murphy v. Granz, 17 A.2d 449, 

I 91 N.H. 244. 

47. Ark —Lion OH Refining Co. v. 
Smith, 133 S.W.2d 895, 199 Ark. 
397. 

Ky.—Igo v. Smith. 138 SW2d 497, 
282 Ky. 336—Fork Ridge Bus Line 
v. Matthews, 58 S.W.2d 615, 248 Ky. 
419. 

N.H.—Murphy v. Granz, 17 A.2d 449, 
91 N.H. 244. 

42 C J. p 1267 note 15 Tb]. 

I Evidence held sufficient to go to jury 

Ill.—McGee v. Henry, 39 N.E.2d 412, 

[ 313 Ill.App. 147. 

48. Neb—Johnson v. Anoka-Butte 
Lumber Co., 5 N.W.2d 114, 141 Neb 
851—Cotten v. Stolley. 248 N.W. 

| 384, 124 Neb. 855. 

49. Pa.—Wynn v. DIGiosia, Com.Pl., 
58 Montg.Co. 45. 

Whether plaintiff could have seen ve¬ 
hicle 

Vt.—Hcaly v. Moore, 187 A. 679, 108 
Vt. 324, followed in 187 A. 692, 108 
Vt. 351. 

Whether plaintiff walked on right 

Wis.—Lcckwe v. Ritter, 241 N.W. 339, 
207 Wis. 333. 

50. Cal.—Conness v. McCarty, 14 P. 
2d 507, 216 Cal. 415—Gayton v. Pa¬ 
cific Fruit Express Co., 15 P.2d 217, 
127 Cal.App. 50. 

Ky.—Kelly v. Marcum, 114 S.W.2d 
1102, 272 Ky. 609. 

Mich.—Pearce v. Rodell, 276 N.W. 
883, 283 Mich. 19—Korstange v. 
Kroeze, 246 N.W. 127, 261 Mich. 
298. 

N.Y.—Tedla v. Ellman, 19 N.E.2d 987, 
280 N.Y. 124. 

Tenn.—Hodge v. Hamilton, 293 S.W. 
752, 155 Tenn. 403. 

Utah.—Chatelain v. Thackeray, 100 
P.2d 191, 98 Utah 626. 
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Wis.—Rodaks v. Herr, 251 N.W. 463, 
213 Wis. 310. 

42 C.J. p 1267 note 15 [a]. 

Held not negligence as matter of law 
Neb.—Nichols v. Havlat, 1 N.W.2d 
829, 140 Neb. 723, opinion set aside 
on other grounds 7 N.W. 2d 84, 142 
Neb 534—Cotten v. Stolley, 248 N. 
W. 384, 124 Neb. 855. 

51. Miss—Basque v. Anticich, 172 
So 141, 177 Miss 855. 

N.J — Mursky v. Brody, 181 A. 273, 
13 N J Misc. 725 

NY.—Caloro v Smith, 77 N.Y.S.2d 
621, 273 AppDiv. 927. 

Whether district was residential 
Whether pedestrian injured by au¬ 
tomobile while walking upon right 
side of highway was struck in resi¬ 
dence district as defined by statute, 
and hence had legal right to walk on 
either side of highway, was for jury. 
—McGough v. Hendrickson, 136 P.2d' 
HO. 58 Cal.App 2d 60. 

Conduct held uot negligence a » mat¬ 
ter of law 

(1) In general. 

Ark.—Snow v. Riggs, 290 S.W. 591, 
172 Ark 835. 

Ill.—Rowley v. Rust, 26 N.E.2d 520, 
304 Ill App. 364. 

Ind.—American Carlonding Corpora¬ 
tion v. Gary Trust & Savings Bank, 
25 N.E 2d 777, 216 Ind. 640. 

N.J.—Hamilton v. Althouse, 178 A. 

792, 116 N.J.Law 248. 

N.C.—Lewis v. Watson, 47 S.E.2d 484, 
229 N.C. 20. 

(2) Walking upon the right shoul¬ 
der of the road has been held not to 
constitute contributory negligence 
under the rule as a matter of law. 
Cal —Summers v. Dominguez, 84 P.2d 

237, 29 Cal.App.2d 308. 

Ill.—Blumb v. Getz. 8 N.E.2d 620, 366 
Ill. 273, conformed to 13 N.E.2d 
1019, 294 Ill.App. 432. 

58. Iowa.—Anderson v. Holsteen, 26 
N.W.2d 855, 238 Iowa 630. 

Minn.—Wojtowicz v. Belden, 1 N.W. 
2d 409, 211 Minn. 461. 

53. Iowa.—Anderson v. Holsteen, 26 
N.W.2d 855. 

54. N.H.—Stowe v. Hartford, 18 A. 
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(3) Crossing Highway 

Wher* th* evidence Is conflicting, it I* for the trier 
of facts to determine whether a pedestrian was guilty of 
contributory negligence while crossing the highway. 

Where the evidence is conflicting or different 
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inferences of fact may reasonably be drawn there¬ 
from, it is a question of fact for the trier of the 
facts whether a pedestrian crossing the highway 
and struck by defendant was guilty of contributory 
negligence. 56 


2d 382, 91 N.H. 261—Murphy V. 
Granz, 17 A.2d 449, 91 N.H. 244. 

Wash.—Geri v. Bender, 168 P.2d 144. 
25 Wash.2d 50. 

55. Ariz.—Pearson & Dickerson Con¬ 
tractors v. Harrington, 137 P.2d 
381. 60 Ariz. 354. 

Ark.—Coca Cola Bottling Co. v. Me- 
Anulty. 50 S.W.2d 677, 185 Ark. 
970. 

Cal.—Cooper v. Smith, 289 P. 614, 209 
Cal. 662—Pilson v. Balkins, 273 P. 
578, 206 Cal 209—Edwards v. Mc¬ 
Cormick, 181 P.2d 58, 79 Oal.App.2d 
800—Reed v. Stroh, 128 F.2d 829, 54 
Cal.App 2d 183—Jones v. Heinrich, 
122 P.2d 304, 49 Cal.App.2d 702— 
Schulman v. Los Angeles Ry. Cor¬ 
poration, 111 P.2d 924, 44 Cal.App. 
2d 122—King v. Unger, 94 P.2d 
1040, 35 Cal.App 2d 192—Cuillot V. 
Hagman. 86 P.2d 865, 30 Cal.App.2d 
582—Bailey v. Wilson. 61 P.2d 68, 
16 Cal App 2d 645—Oliphant v. 
Brown, 46 P 2d 790, 7 Cal App 2d 
684—Strange v. Los Angeles Ex¬ 
aminer, 12 P.2d 678. 124 Cal App. 
419—Menear v Nutter, 12 P 2d 138, 
124 Cal App. 29—Lincoln v. Wil¬ 
liams. 6 P 2d 563, 119 Cal App. 498 
—Tioman v Red Top Cab Co., 3 P. 
2d 381, 117 Cal.App. 40—Maggart v 
Bell, 2 P 2d 516, 116 Cal App 306 
—McVea v. Nkkols, 286 P. 761, 
105 Cal App. 28—Jones v. Barion, 
283 T. 885. 103 Cal App 59—Son- 
stelie v. Bush, 283 P. 336. 102 Cal 
App. 396--Ching Wing v. Kishi, 268 
P. 483. 92 Cal.App 495. 

Colo—Sehneider v. Ingalsbe, 280 P. 
880, 86 Colo. 265. 

Conn.—Rosen v. Goldstein, 24 A 2d 
840, 128 Conn. 605—Marini v. 

Wynn, 20 A 2d 400, 128 Conn. 63— 
Puza v. Hamway, 193 A. 776, 223 
Conn. 205—Scofield v. Spelke, 177 
A. 134, 119 Conn. 699—Fagan v. 
Ohler, 153 A. 778, 112 Conn. 667— 
Miceli v. Chappell, 150 A. 508, 111 
Conn. 723—Lnmpe v. Simpson, 138 
A. 141, 106 Conn. 356. 

Fla.—Rhodes v. Grund, 146 So. 558, 
108 Fla. 323. 

Ga.—Peck v. Baker, 46 S.E.2d 751, 
76 Ga.App. 588. 

Ill.—Goldberg v. Capitol Freight 
Lines. 47 N.E.2d 67, 382 Ill. 283— 
Schneff y. Mirring. 69 N.E 2d 352, 
329 Ill.App. 611—Kawkes v. Rich¬ 
ter Food Products, 49 N.E 2d 852, 
320 Ill.App. 134—Derango v. Rubin, 
34 N.E.2d 719, 310 Ill.App. 636— 
Synwolt v. Klank, 15 N.E.2d 895, 
296 Ill.App. 79—Cobb v. Butler. 2 
N.E.2d 666, 285 Ill.App. 586—Hoob- 
ler v. Veolpel, 246 Ill.App. 69. 

Iowa.—Hayes v. Stunkard, 10 N.W.2d 


19, 233 Iowa 582—Swan v. Dailey- 
Luce Auto Co., 293 N.W. 468, 228 
Iowa 880—Scott v. McKelvey, 290 
N.W. 729, 228 Iowa 264—Heaeock 
v. Baule, 245 N.W. 758, supplemen¬ 
tal opinion 249 N.W. 437, 216 Iowa 
311, 93 A.L.R 151. 

Kan—Moore v. Wichita Yellow Cab 
Co., 12 P.2d 736, 136 Kan. 99. 

Ky.—Honaker v. Crutchfield, 57 S.W. 
2d 502, 247 Ky 4 95—Nesler v An¬ 
derson, 10 SW.2d 281, 225 Ky. 819. 
Me—Hill v. Finnemore, 172 A. 826, 
132 Me. 459. 

Md —Legum v State, for Use of Mo¬ 
ran, 173 A 565, 167 Md 339. 

Mass—Nicholson v. Babb, 23 NE.2d 
103, 304 Mass. 216—McSorley v. 
Risdon, 180 N E. 146. 278 Mass 415 
—Karpowicz v. Manasas, 176 N E 
497, 275 Mass. 413—Martin v. Flor¬ 
in, 172 NE. 895, 273 Mass. 13— 
Hutchinson v H. E Shaw Co, 172 
NE. 788, 273 Mass. 51—Du Buis v. 
Powdrell, 171 N.E. 474, 271 Mass 
394—Tyrrell v. Caruso, 168 N E. 
924, 269 Mass 379—Barrett v. 
Checker Taxi Co. 1G0 N E. 792, 263 
Mass. 252—I’uccia v. Sevigne, 154 
N.E. 765, 258 Mass 234 
Mich.—Brow v. Bozyk, 26 N.W.2d 586, 
317 Mich. 31—Dokey v. Carpenter, 
2 N.W.2d 802, 300 Mich. 64S—Ma¬ 
loney y Moore, 292 N.W 356, 293 
Mich. 428—Holmes v. Merson, 280 
N.W. 139, 285 Mich. 136—Ritter v. 
Terman, 280 NW 3 36, 285 Mich. 
128—Lagasseo v. Quick, 262 N.W. 
915, 273 Mich 295—Lawrence v. 
Bartling & Dull Co., 238 N.W 180, 
255 Mich. 580—Gray v. Elliott, 236 
N.W. 779, 264 Mich 275—Leary v. 
Fisher, 227 N.W. 767. 248 Mich. 
574—Fenn v. Mills, 220 N.W. 770, 
243 Mich. 634—Rowland v. Brown, 
213 N.W. 90, 237 Mich. 670. 

Minn.—Smith v. Barry, 17 N.W.2d 
324, 219 Minn. 182—Schcndel v. 

Klein, 9 N.W.2d 342, 215 Minn. 73 
—Bird v. Johnson, 272 N W. 168, 
199 Minn. 252—Wiester v. Kaufer, 
247 N.W. 237, 188 Minn. 341. 

Mo—Pitcher v. Schoch, 139 S.W. 2d 
463, 345 Mo. 1184—Smith v. Gately 
Stores, App., 24 S.W.2d 200. 

N.J.—Gribbin v Fox, 32 A.2d 853, 130 
N.J.Law 357, affirmed 35 A.2d 719, 
131 N.J.Law 187—Hyman v. Bier- 
man, 31 A.2d 762, 130 N J.Law 170 
—Dobrzynski v. Liveright, 194 A. 
160, 118 N.J.Law 589—Poling v. 
Melee, 178 A. 737, 115 N.J.Law 191 
—McConachy v. Skalerew, 171 A. 
817, 113 N.J Law 17—Lowe v. Te- 
gen, 185 A. 526, 14 N.J.Misc. 419— 
Cofona v. Gnassl, 136 A. 505, 5 N. 
J.Misc. 343. 


N.Y.—Dranofsky v. Collins, 67 N.Y. 
S.2d 620, 271 App Div. 932—JEtna 
Cas. & Sur. Co. v. Tucker, 59 N.Y.S. 
2d 356. 270 App.Div. 783—Olsen v. 
Jacklowitz, 11 N Y S 2d 601, 256 
App.Div. 1107, appeal denied— 
Pierce v. Armour & Co., 235 N.Y S. 
532, 226 App.Div. 393, affirmed 171 
N.E. 786. 253 N.Y. 568. 

N.D—Schlinker v. Jaszkowiak, 232 
NW. 897, 60 N.D. 136. 

Ohio.—Martin v. Heintz, 184 N.E 852. 
126 Ohio St. 227—Seward v. 
Schmidt, App., 49 N E.2d 696- 
Weaver v. Liberty Cabs, App., 33 
N E 2d 853—Valentine v. Pavilonis, 
160 N.E 737. 27 Ohio App. 26. 

Okl.—Phillips Petroleum Co. v. John¬ 
son. 72 P.2d 488, 181 Okl. 256. 

Or—SIskel v. Calhoun, 34 P 2d 659, 
147 Or. 606—Krieger v. Doolittle, 
18 P 2d 1041, 142 Or. 122. 

Pa—Halkias v. Lakjer, 50 A.2d 286, 
355 Pa. 422—Tancredi v. M. Buten 
& Sons. 38 A 2d 56, 350 Pa. 35— 
Pensak v. Peerless Oil Co., 166 A. 
792. 311 Pa. 207—Robertson v. Jew¬ 
el Tea Co, 163 A. 530, 309 Pa. 293 
—Giles v Bennett, 148 A. 90, 298 
Pa. 158—Kolb v. Iscnberg, 28 A 2d 
729. 150 Pa Super. 482—Pinto v. 

Beil Fruit Co . 24 A.2d 768. 148 Pa. 
Super. 132-Wren v. Miller. 194 A. 
326, 128 Pa.Super. 507—Clarke v. 
Hughes. 165 A. 532, 108 Ta Super. 
586—Henry v. Butler, 161 A. 556, 
106 Pa.Super. 200—Vivino v. Nevi- 
us, 98 Pa Super. 574—Jackson v. 
Chapman, Com.Pl., 48 Dauph Co. 
145. 

R I.—Young v. Thornley, 166 A. 690. 
Tenn.—Union Transfer Co. v. Finch, 
64 S.W.2d 222, 16 Tenn.App 293. 
Tex—Merritt v. Phoenix Refining Co., 
Civ App . 103 S W 2d 415—Koock v. 
Goodnight, Civ.App., 71 S W.2d 927, 
error refused. 

Va —Holland v Edelblute, 20 S E 2d 
506, 179 Va. 685—Heindl v. Perntt, 
163 SE 93, 158 Va. 104. 

Wash.—Miller v. Edwards, 171 P.2d 
821, 25 Wash.2d 635—Lindborg v. 
Steele, 104 P.2d 940, 5 Wash.2d 54 
—Kuhnhausen v. Wood beck, 97 P. 
2d 1099, 2 WaBh.2d 338—Demase v. 
Nemitz, 258 P. 25, 144 Wash. 404. 
W.Va.—Otte v. Miller, 24 S.E.2d 90, 
125 W.Va. 317. 

42 C.J. p 1268 note 17. 

Question held for oourt sitting with¬ 
out jury 

Cal.—Flach v. Fikes, 267 P. 1079. 204 
Cal. 329. 

Conduct held not negligence as mat¬ 
ter of law 

Cal.—Anthony v. Hobble, 155 P.2d 
826, 25 Cal.2d 814—Lang v. Barry, 
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The rule has been applied in determining whether I crossing at an intersection or regular crossing or 
plaintiff was guilty of contributory negligence while | crosswalk; 56 or was. guilty of contributory neg- 


161 P.2d 949, 71 Cal.App 2d 121— 
Clark v. Dowers, 2 P.2d 486, 116 
Cal App. 88. 

Md —Matthews v. Pohlmyer, 176 A. 
479. 167 Md. 689. 

Mass.—Hall v. Shain, 197 N.E. 437, 
291 Mass. 601. 

Mich—Arndt v. Grayewski, 271 N.W. 
740. 279 Mich. 224. 

N.H.—Gosselin v. Lemay, 153 A. 716, 
85 N H. 13. 

N.M.—Russell v. Davis. 37 P.2d 536* 
38 N.M 533. 

N.Y.—Rabinowitz v. Solomon. 223 N. 

YS. 264. 221 App.Div. 366. 

Or.—Hinckley v. Marsh, 263 P. 886, 
124 Or. 1. 

Tex—Boaz v. White’s Auto Stores, 
172 SW.2d 481. 141 Tex. 366. 
Bvidenoe held sulllcieat to go to Jury 
Ill.—Cihal v. Carver, 79 N E 2d 82. 
334 III App. 234. 

Iowa.—Robertson v. Carlgren, 234 
N W. 824. 211 Iowa 963. 

Mass.—-Lekarczyk v. Dupre, 163 N E. 
642, 265 Mass 33. 

Vt.—Ta>lor v. Mayhew, 195 A. 249, 
109 Vt. 251. 

42 C.J. p 12G8 note 17 [g]. 

Stepping- from behind or between 
oars or obstruction 
Cal.—Hoppe v. Bradshaw, 108 r.2d 
947, 42 Cal.App 2d 334—Basic v 
Schultheiss, 9 F.2d 550, 121 Cal. 
App. 5G0. 

Conn —Spagnola v. New Method 
I.laundry Co., 152 A. 403, 112 Conn 
399. 

Ill.—Mulligan v. Andel, 245 Ill.App. 
132. 

Iowa.—Sparks v. Long, 11 N.W.2d 
716, 234 Iowa 21—O’Hara v. Chap¬ 
lin, 233 N.W. 516, 211 Iowa 404. 

Ky.—Smith v. Goodwin, 165 SW 2d 
976. 292 Ky. 37—Williams v. 

Schmidt, 280 S.W. 494, 213 Ky. 
122 . 

Me—Cooper & Co. v. American Can 
Co, 153 A. 889. 130 Me. 76. 

Md.—Weitzel v. List, 155 A. 425, 161 
Md. 28. 

Mont —Carey v. Guest, 258 P. 236, 
78 Mont. 415. 

At night 

Conn.—Haskin v. Mulligan, 165 A. 
351, 116 Conn. 716. 

Iowa.—Lorimer v. Hutchinson Ice 
Cream Co., 249 N.W. 220, 216 Iowa 
384. 

Ky.—Hart Dry Cleaning Co. v. Griz- 
zel, 290 SW. 1057, 218 Ky. 111. 
Md—Edwards v. State, for Use of 
Guy, 170 A. 7i61, 166 Md. 217. 

Mass.—Pease v. Lenssen, 190 N.E. 
18, 286 Mass. 207—Clark v. C. E. 
Pay Co., 183 N.E. 423, 281 Mass. 
240. 

N.J.—Trussell v. Gibson, 166 A. 698, 
11 N.J.Misc. 481. 

N.Y.—Becker v. Zullo, 280 N.Y.S. 917, 
245 App.Div. 788. 


Or,—Keys v. Griffith, 55 P.2d 15, 153 
Or. 190. 

Wash—Eaton v. Hewitt, 17 P 2d 906, 
171 Wash 260. 

Wis.—Risch v. Lawhead, 248 N.W. 
127, 211 Wis. 270. 

Slippery street 

N.Y—Powell v. Ames, 30 N.Y.S 2d 
943, 263 App.Div. 765 

Pedestrian pushing pushcart 

Ta.—Joanmdes v. Norris, 23 A 2d 53. 
146 Pa.Super. 488. 

Stopping to talk while crossing 

Va.—Chenman v. Paxson's Adm'r, 
195 S.E. 492, 170 Va. 6. 

58. U S.—Suburban Transit Corp. v. 
Malone, CCA.SC, 156 F 2d 422- 
Bell v. 'SholT, CC.A.Pa., 89 F 2d 
339—Philadelphia & Reading Coal 

6 Iron Co. v. 1-Ialloran, C.C.APa, 
71 F 2d 523. 

Ark—Ilutson Motor Co. v. Lake. 98 
S.W.2d 947, 193 Ark 200—Walker 
v. Earnhart, 63 S W 2d 974. 187 
Ark 1110—Murphy v Clayton, 15 
S W 2d 391, 179 Ark 225 

Cal.—Goodwin v Foley, 170 F 2d 503. 
75 Cal App 2d 195-Levin v. Mar¬ 
tin, 148 P.2d 717. 61 Cal App 2d 326 
—O’Brien v. Srhellborg, 140 P 2d 
159, 59 Cal App 2d 761—Connolly v 
Zaft, 130 P 2d 752, 55 Cal App 2d 
383—Box v Van Sluoton. 101 P 2d 
780, 38 Cal App 2d 554—Marlin v 
Vierra, 93 P.2d 2C1. 34 Cal App 2d 
86, approval withheld by Supreme 
Court 94 P 2d 567. 34 Cal App 2d 
86, hearing denied 94 P 2d 5'67, 34 
Cal App 2d 86—Broun v. Blair, 80 
P 2d 95, 26 Cal.App 2d 613—Collo- 
nan v. Rowel Uni, 68 P.2d 367, 21 
Cal.App 2d 33—Hammer v. Boring, 
62 F.2d 378, 17 Cal App 2d 598- 
Lam Ong v. Pacific Motor Trucking 
Co., 51 T\2d 1112, 10 Cal App.2d 329 
—Nicholas v. Leslie, 4 6 P.2d 761, 

7 Cal App 2d 590—1’inollo v. Tay¬ 
lor, 17 P.2d 1039, 128 Cal App. 508 
—Welch v. Wirsching, 16 P 2d 691, 
127 Cal App 725—Wilson v. Cali¬ 
fornia Cab Co., 13 P 2d 758, 1 25 
Cal.App. 383—Walker v. Mason, 293 
P. 125, 109 Cal.App 3C1—Hare v. 
Canfield, 282 P. 405, 102 Cal.App. 
124—Potter v. Driver, 275 P. 526, 
97 Cal.App 311. 

Conn.—Branch v. Mashkin Freight 
Lines, 57 A.2d 136, 134 Conn. 278 
—Nevulis v. Wentland, 197 A. 883, 
124 Conn. 116—Patterson v. Fagan, 
164 A. 168, 113 Conn. 754. 

D.C.—Schweinhaut v. Flaherty, 49 
F.2d 533, 60 App.D.C. 151, certio¬ 
rari denied 5l S Ct. 656, 283 U.S. 
864, 75 L.Ed. 14>68. 

Ill.—Panella v. Weil-McLain Co., 67 
N.E.2d 699, 329 Ill.App. 240—De 
Young v. Ralley, 67 NE.2d 221, 329 
Ill.App. 1—Meltzer v. Shklowsky, 
53 N.E.2d 272, 321 IUJLpp. 400— 
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Williams v. Stearns, 256 Ill.App. 
425. 

Ind— Red Cab v. White, 12 N.E.2d 
356, 213 Ind 269—Davis v. U. S. 
Nat. Bank of Indiana Harbor at 
East Chicago, 186 N.E. 339, 98 Ind. 
App 5NO. 

Iowa—Huffman ▼. King, 268 NW. 
144, 222 Iowa , 150—Wilkinson v. 
Queal Lumber Co., 212 N.W. 682, 
203 Iowa 4 76 

Kan—Eaton v. Sa’ycr, 10 P 2d 873, 
135 Kan. 411—Shrout v. Bird, 9 P. 
2d 673, 135 Kan 218—Nichoias v. 
Wiles, 271 P. 307. 126 Kan 687. 

Ky—Pryor’s Adm’r v. Otter, 105 S. 
W.2d 564, 268 Ky 602—Kevs v. 
Nash’s Adm’x, 94 S.W.2d 1000, 264 
Ky. 398. 

Me—-Stone v. Roger, 154 A. 73, 130 
Me. 512—Tilley v. Johnson, 153 A. 
180, 130 Me. 18—Sturtevant v. 

Ouellette. 140 A. 368. 12«6 Me 552 
Md—Orunkilton v. Ilock, 42 A.2d 517, 
185 Md 1—Henkelmann v Metro¬ 
politan Life Ins Co. 26 A 2d 418, 
ISO Md 591—Sheer v Ilathje, 197 
A. 613. 174 Md 79—Matthews v. 
Pohlmyer, 176 A. 479, 167 Md 689 
—Copinn v Warner. 149 A 1, 168 
Md 463—Panitz v. Webb, 135 A. 
406, 151 Md 639. 

Mass—Buekman v. McCarthy 
Freight System, 70 N E 2d 524, 320 
Mass. 551—Tooknianian v. Fan¬ 
ning. 31 NE.2d 536. 308 Mass. 162 
—Purling v. Lnmontain, 178 N E 
827, 277 Mass. 517—Regan v ltos- 
enmark, 172 N E. 90. 272 Mass 256. 
Mich—Burnnsh v. Compton, 298 N. 
W. 408, 298 Mich. 70—-Neesley v. 
Lord, 297 N.W. 226. 297 Mich. 163. 
Minn—Ilickok v Margolis, 22 N W. 
2d 850, 221 Minn. 480—Johnson ▼. 
MeCune, 280 N W. 177, 203 Minn. 
128—Bolster v. Cooper, 247 N W. 
250, 188 Minn 364—Plante v. Pul¬ 
aski. 243 N.W. 64, 186 Minn. 280 
—Kinnonen v. Adolphson, 216 N. 
W. 605, 173 Minn 138— Rimmer v. 
Cohen, 215 N.W. 198, 172 Minn. 134. 
Mo.—O’Shea v. Pattison-McGraith 
Dental Supplies, 180 S W 2d 19, 352 
Mo. 855—Bullmore v. Beeler, App., 
33 S.W 2d 161. 

Neb.—Hammond v. Morris, 24 N.W. 
2d '633, 147 Neb 600—Halliday v. 
Raymond, 22 N.W.2d 614, 147 Neb. 
179—Lyons v Joseph, 246 N.W. 
859, 124 Neb. 442. 

N.H.—Carr v. Orrill, 166 A. 270, 86 
N.H. 226. 

N.J.—Strutko v. Mann, 11 A.2d 31, 
124 N.J.Law 183—Stern v. Stulz- 
Sickles Co.. 162 A. 671, 109 N.J. 
Law 415—Puorro v. Salerno, 162 A. 
627, 109 N.J.Law 381—Brotman v. 
Doan, 143 A 328, 105 N.J.Law 132 
—Bora v. Yellow Cab Co., 135 A 
889, 103 N.J.Law 877—Ackley v. 
Hannawacker, 171 A 131, 12 N.J. 
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ligence while jaywalking, 87 or crossing between j mgs or crosswalks, 88 in violation of traffic reg- 
intersections, or at places other than regular cross- | 


Mlsc. 223—Grauss v. Alpert, 169 A. 
847, 12 N.J.Miso. 67—Stern v. 

Brabson, 165 A. 128, 9 N.J.Misc. 
658—Zecourt v. Gray, Inc., 152 A. 
182, 8 N.J.Misc. 845—Dugan v. 

Public Service Transp. Co., 136 A. 
195, 5 N.J.Misc. 245. 

N.Y.—Lambros v. Miller, 58 N.Y.S 2d 
577, 269 App Div. 1046—RinghofT v. 
Lincoln Service. 45 N.Y.S 2d 771, 
267 App.Dlv. 824, reargument de¬ 
nied 47 N.Y.S.2d 132, 267 App.Dlv. 
871—Uralsky v. Gribbon, 276 N. 
Y.S. 733, 242 App.Dlv. 533—Lucianl 
v. Five Boroughs Truckmen's Serv¬ 
ice Ass’n, 269 N.Y.S. 200, 240 App. 
Div. 70—Carolan v. Vencchanos, 
260 N.Y.S. 165, 236 App.Dlv. 812, 
reargument denied 260 N.Y.S 9'67, 
236 App.Dlv. 852—Castro v. New 
York Rys. Corporation, 231 N.Y.S 
649, 224 App.Dlv. 623. 

N.D.—Armstrong v McDonald, 4 N. 

W.2d 191. 72 N D. 28. 

Ohio.—Goldberg v. Jordan, 196 NE 
775, 130 Ohio St 1—Heed v. Hcn- 
sel, 159 NE 843, 26 Ohio App. 79. 
Or—Lynch v Clark, 194 P 2d 416— 
Bracht v Palace Laundry Co., 65 
P 2d 1039, 156 Or 151—Emmons v. 
Skaggs, 4 P 2d 1115, 138 Or. 70. 
Pa—Bauer v. Sacks. 50 A.2d 351, 
355 Pa. 488—Halkias v Lakjer, 50 
A.2d 286. 355 Pa. 422—Lane v. 
Samuels, 39 A 2d 626, 350 Pa 446 
— Mashinskv v City of Philadel¬ 
phia. 3 A.2d 790. 333 Pa. 97—Mich- 
ener v Lewis, 170 A 272, 314 Pa. 
15C—McOurk v. Belmont, 146 A. 
539. 297 Pa. 192—Kaminski v. 
Bradley, 182 A. 150, 120 1’a.Supor. 
297—Mashinskv v City of Phila¬ 
delphia, Com PI , 30 Mun.L.R. 177. 
RT—Gilfoi] v. Fishbein, 5 A 2d 232, 
62 RI. 277—Salerno v. Sheem, 3 
A.2d 657, 62 R.I. 121. 

Tex —Texas Motor Coaches v. Palm¬ 
er, Civ App., 97 S.W.2d 253, re¬ 
versed on other grounds 121 S.W 
2d 323. 132 Tex. 77. 

Vt—Parker v. Smith, 135 A. 495, 100 
Vt. 130. 

Va.—Thornton v. Downes, 14 S.E.2d 
345, 177 Va. 461—Miller v. Jones, 
6 S.E. 2d 607. 174 Va. 33*6—Sawyer 
v. Blankenship, 169 S E. 551, 160 
Va. 651—Ebel v. Traylor, 164 S E. 
721, 158 Va. 567—Adkins v. Young 
Men’s Christian Ass'n of Lynch¬ 
burg, 141 S.E. 117, 149 Va. 193. 
Wash.—Hinton v. Carmody, 45 P.2d 
32, 182 Wash. 123—Howard v. Ige- 
land. 17 P.2d 848. 171 Wash. 323— 
Hiteshue v. Robinson, 16 P.2d 610, 
170 Wash. 272—Baker v. Rosala, 5 
P.2d 1019, 165 Wash. 532—Brown v. 
Nelson, 271 P. 894, 149 Wash. 587. 
Wis.—Callahan v. Rando, 3 N.W.2d 
688, 240 Wis. 417—Edwards v. 

Kohn, 241 N.W. 221. 207 Wis. 281 

61 C.J.S.—37 


—Block v. Selbold, 217 N.W. 694, 
195 Wis. 114. 

42 C.J. p 1268 note 17 [a]. 

Question held for court sitting with¬ 
out jury 

Cal.—MacCorkell v. Williams, 295 P. 
879, 111 Cal.App. 672—Ohlson v. 
Callender, 262 P. 357, 87 Cal.App. 
382. 

Held not negligence as matter of law 

Cal.—De Lannoy v. Grammatikos, 14 
P.2d 542, 126 Cal App. 79. 

Pa.—Kunish v. Porter, 99 Pa.Super. 
235. 

87. Cal.—Brannork v. Bromley, 86 
P.2d 1062, 30 Cal App 2d 516. 

Wash—Bobst v. Ilardisty, 91 P.2d 
567, 199 Wash. 304—Lund v. West¬ 
ern Union Telegraph Co., 74 P.2d , 
220, 192 Wash. 579. 

Crossing highway diagonally 
Alu—Cooppr v. Auman, 122 So. 351, 
219 Ala. 336. 

Mass.—Logg v. Bloom, 184 N.E. 832, 
282 Mass 303. 

Minn —Saunders v. Yellow Cab Cor¬ 
poration of Minnesota, 233 N.W. 
599, 182 Minn 62 

Mo.—Lach v. Buckner, 8'6 S.W.2d 954, 
229 Mo App 1066 

N C.—Morris v. Johnson, 199 S.E. 
390, 214 NC. 402. 

Va—McBride v. First Nat Bank, 196 
S E 589, 170 Va. 282. 

Wash —Durham v. Crist, 38 P.2d 
1054, 180 Wash 213. 

58. Cal—Watkins v Nutting. 110 P. 
2d 384. 17 Cal 2d 490- Genola v. 
Barnett, 93 P.2d 109, 14 Cal.2d 217 
—-Armstrong v. Allen, 171 P 2d 552. 
75 Cal App 2d 614—Hubbell v 

Clink, 166 P.2d 384, 73 Cal App.2d 
295—Kashevaroff v. Webb, 166 P. 
2d 306, 73 Cal App 2d 177—Kapitan 
v. Smith, 161 P.2d 270, 70 Cal.App. 
2d 454—Hearn v. Gunther, 134 P. 
2d 3, 57 Cal.App.2d 82—Casolegno 
v. Leonard, 105 P.2d 125, 40 Cal. 
App,2d 575—Brannock v. Bromley, 
86 P 2d 1062, 30 Cal App 2d 516— 
Mitrovitch v. Graves, 78 P.2d 227, 
25 Cal App.2d 649—Bam her v. Bcl- 
prez, 58 P.2d 1325, 15 Cal App.2d 
110—Broedlow v. Le Gros, 263 P. 
1027, 88 Cal.App. 671. 

Conn.—Branch v. Mashkin Freight 
Lines, 57 A.2d 136, 134 Conn. 278. 
Fla.—Howland v. Cates, 34 So.2d 562 
—Brandt v. Dodd, 8 So.2d 471, 160 
Fla 635 

Ill.—Wollard v. Quinn, 17 N.E.2d 725, 
297 Ill.App. 650—Jones v. Stander- 
fer, 15 N.E.2d 924, 296 Ill App. 145. 
Iowa.—McMurry v. Guth, 295 N.W. 
133, 229 Iowa 77i6—Orth v. Gregg, 
250 N.W. 113, 217 Iowa 516. 

Ky.—Remmers’ Ex’r v. Mayhugh, 197 
S.W.2d 450, 303 Ky. 366—Ramsey 
v. Sharpley, 171 S.W.2d 427, 294 
Ky. 286. 


Me.—Rice v. Keene, 151 A. 199, 129 
Me. 489—Page v. Moulton. 141 A. 
183. 127 Me. 80. 

Md.—Geschwendt v. Yoe, 198 A. 720, 
174 Md. 374—Lusk v. Lambert, 163 
A 188, 163 Md 335. 

Mass.—Nicholson v. Babb, 23 N.E.2d 
103, 304 Mass. 216 

Mich.—Black v. Ambs, 12 N.W 2d 381, 
307 Mich 644—Hinchey v. J. P. 
Burroughs & Son, 215 N.W. 346, 
240 Mich. 273. 

Minn—Smith v. Barry, 17 NW.2d 
324, 219 Minn. 182—Jasinuk v. 

Lombard, 250 N.W. 568, 189 Mmn. 
694—Heikkinen v. Cashen, 235 N. 
W. 879, 183 Minn. 146. 

Mo.—Marks v. Hurst, App, 296 S.W. 
249. 

Neb—Watters v. McPherson, 4 N.W. 

2d 605. 141 Neb 607. 

N.J —Devine v. Chester, 144 A. 322, 
7 N J Misc 131. 

N C —Templeton v. Kelley, 2 S.E.2d 
696, 216 NC. 577. 

ND—State v Yellow Cab Co., 246 
N W. 382, 62 N.D. 733. 

Ohio—Sprung v. E I. Dupont De 
Nemours & Co, App., 34 N.E.2d 41. 
appeal dismissed 23 N.E.2d 947, 136 
Ohm St 94. 

Or—Dixon v. Raven Dairy, 75 P.2d 
347, 158 Or 186—Scott v. Brogan. 
73 I* 2d OS8, 157 Or. 549—Mancff v. 
Lamer, 5i l\2d 2S7. 152 Or. '619. 
Pa— El bell v. Smith, 65 A.2d 321— 
Atkinson v Coskey, 47 A 2d 156, 
354 Pa 297—Grebe v. Kligerman, 
164 A. 796, 310 Pa. 60—Kaminski 
v. Confora, Com.Pl., 34 Berks Co. 
I, J. 90. 

R I —Romano v. Caldarone, 68 A.2d 
923. 

S.D—Bock v. Sellers, 285 N.W. 437, 
66 S D 450. 

Tex.—Brooks v. Enriquez, Civ.App., 
172 S.W.2d 794, error refused 
Utah—Morton v. Hood, 143 P.2d 434, 
105 Utah 484. 

Vt.—Colburn v. Frost, 9 A 2d 104. Ill 
Vt. 17—Howley v. Kantor, 163 A. 
628, 105 Vt. 128. 

Va.— McQuown v. Phaup, 2 S.E.2d 
330, 172 Va. 419. 

Wash—Hooven v. Moen, 272 P. 50, 
150 Wash. 8—Suprunowskl v. 
Brown & White Cab Co., 252 P. 
155, 142 Wash. 65. 

W.Va.—Walker v. Bedwinek, 170 S.E. 
908, 114 W.Va. 100. 

Wis.—Ford v. Werth, 221 N.W. 729, 
197 Wis. 211. 

42 C J. p 1268 note 17 [b]. 

Pedestrian, held not negligent as mat¬ 
ter of law 

Cal—Brown v. Regan, 75 P.2d 1063, 
10 Cal.2d 619—Umemoto v. Mc¬ 
Donald. 68 P.2d 1274, 6 Cal 2d 587 
—Douglas v. Hoff, 185 P.2d 607, 82 
Cal.App. 2d 82—Bays v. Clugston, 
161 P.2d 953, 71 Cal.App.2d 55— 
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illations; 69 while waiting in the center of the trian’s crossing; 69 or while crossing a private 

highway for an opportunity to cross the other half driveway. 64 

in safety; 60 while crossing at a traffic-regulated The ^ has also been applied in determining 
point with the traffic light or control in his favor, 61 the contributory negligence of plaintiff while cross- 
or against the traffic light or control, 62 or where ing the highway in that he failed to see the ap- 

the traffic light or control changed during the pedes- proaching vehicle in time to avoid injury from 


Coursault v. Schwebel, 5 P.2d 77, 
111 C&l.App. 259. 

La.—Pettaway v. K. C. S. Drug Co., 
App., 166 So. 902—Morgan v. Dom¬ 
ino, App., 166 So. 208. 

Me.—Milligan v. Weare, 28 A.2d 463. 
139 Me. 199—Hill v. Finnemore, 
172 A. 826, 132 Me. 469. 

Md.—Thursby v. O'Rourke, 23 A.2d 
>656, 180 Md. 223—Nelson v. Seiler. 
139 A. 564, 154 Md. 63. 

Mass—'Sooserian v. Town Taxi. 191 
N.E. 763, 287 Mass. 65. 

Minn —Hollander v. Dietrich, 232 N. 
W. 630, 181 Minn. 376—Anderson v. 
Duban. 212 N.W. 180, 170 Minn. 
156. 

Mo.—Richards v. Gardner, App., 193 
«S.W.2d 364. 

Pa.—Tancredi v. M. Buten & Sons, 
38 A.2d 55. 360 Pa. 35—Morris v. 
Harmony Short Line Motor 
Transp. Co., 34 A.2d 534, 348 Pa 
117—Hamilton v. Moore, 6 A.2d 
787, 335 Pa. 433—Rhoads v. Her¬ 
bert, 148 A. 603, 298 Pa 522—Kolb 
v. Isenberg, 28 A.2d 729, 150 Pa. 
Super. 482—Pinto v. Bell Fruit Co., 
24 A 2d 768, 148 Fa Super 132— 
Joannides v. Norris, 23 A 2d 53. 146 
Pa.Super. 488—Hartley v. Navlok- 
is, Com.Pl., 33 Del.Co. 161—Valen¬ 
tine v. Fisher, Com.Fl., 55 Montg. 
Co. 192. 

Tex.—Southern Transp. Co. v. 
Adams, Clv.App., 141 SW.2d 739, 
error dismissed, judgment correct. 

Wash.—Shea v. Yellow Cab Co. of 
Spokane, 49 P.2d 925, 184 Wash. 
109. 

Wis.—Post v. Thomas, 3 N.W.2d 344, 
240 Wis. 619—Weber v. Barrett, 
298 N.W. 53, 238 Wis. 50—De Goey 
v. Hermsen, 288 N.W. 770, 233 Wis. 
69. 

Svidenoo held sufficient to go to jury 

Tenn.—Kelley-Powell Co. v. Landen, 
7 Tenn.App. 92. 

69. Cal.—Follett v. Brown, 6 P.2d 
61, 118 Cal.App. 198. 

Conduct held not negligence as mat¬ 
ter of law 

Cal.—Fuentes v. Ling, 130 P.2d 121, 
21 Cal.2d 59. 

Minn.—Smith v. Barry, 17 N.W.2d 
324, 219 Minn. 182. 

Svldence held sufficient to go to Jury 

Nev.—Styris v. Folk, 146 P.2d 782, 
139 P.2d 614, 62 Nev. 208. 

90. Cal.—Cow gill v. Rasmussen, 87 
P.2d 860, 2 Cal.App.2d 279. 

Mass.—Fruth v. Dunbar, 200 N.E. 13, 
293 Mass. 408. 

Mich.—Rents v. Anhut, 279 N.W. 891, 


284 Mich. 695—Fraser v. McArthur, 
260 N.W. 772, 271 Mich. '622 
Minn.—Anderson v. Kelley, 265 N.W. 
821, 196 Minn. 578. 

N.J.—Newham v. Nazzara, 152 A. 467, 
107 N.J.Law 208. 

Wash.—Farrow v. Ostrom, 117 P.2d 
963, 10 Wash.2d 666. 

Wis.—Peter v. Hopp, 227 NW. 38, 
199 Wis. 549. 

Seld not negligenoe as matter of law 

Cal.—Lower v. Hughes, 251 P. 952, 
80 Oal App. 444. 

Conn.—Marini v. Wynn, 20 A.2d 400, 
128 Conn. 53—Barbieri v. Pandis- 
cio, 163 A. 469, 116 Conn. 48. 

Mich—Burnash v. Compton, 298 N. 
W. 408, 298 Mich. 70—Shank v. 
Lucker, 296 N.W. 852, 296 Mich 
705—Wallace v. Kramer, 296 N W. 
838, 296 Mich. 680—Straub v. An¬ 
drews. 294 N.W. 121, 295 Mich. 129 
—Carter v. C. F. Smith Co., 281 N. 
W. 380. 285 Mich. 621. 

Pa—Sciullo v. Siholz, 188 A. 121, 324 
Pa. 2C8. 

Va—Lucas v. Craft, 170 8E. 836, 
161 Va. 228. 

Wash.—Carmln v. Port of Seattle, 
1H6 P.2d 338, 10 Wash.2d 139. 

61. U S.—Malone v. Suburban 
Transit Co., D.C S.C., 64 F Supp. 
859, affirmed, C C.A., Suburban 
Transit Corp. v. Malone, 156 F 2d 
422. 

Conn.—HofTberg v. Epstein, 36 A.2d 
388, 130 Conn. 61S. 

D C.—American Ice Co. v. Moore- 
head, 66 F.2d 792, 62 App.DC. 266. 
Mass.—Wilson v. Freeman, 171 N.E. 
469, 271 Mass. 438 

Mich.—Willis v. Tucker, 245 N.W. 
577, 261 Mich. 83 

N.H.—Jackson v. Smart, *5 A.2d 713, 
90 NH 153. 

N.Y —Schaffer v. Gambctta, 24 N.Y. 
S 2d 674, 261 App.Piv. 132, af¬ 

firmed 40 N.E 2d 6'54, 287 N.Y. 796. 
N D.—Blackstcad v. Kent, 247 N.W. 
607, 63 N.D 246. 

Pa—Harrington v. Pugarelli, 25 A. 
2d 149, 344 Pa 204—Altsman v. 
Kelly, 9 A.2d 423, 336 Pa 481— 
Newman v. Protective Motor Serv¬ 
ice Co., 148 A. 711, 298 Pa. 609— 
Jacobson v. Palma, 175 A. 731, 115 
Pa.Super. 401—Catanous v. Benja¬ 
min, 100 Pa.Super. 184. 

RI.—Dwinell v. Oakley, 200 A. 445, 
61 R.I. 88. 

Wash.—Mathews v. Lord Elec. Co., 
194 P.2d 379. 

Wis.—Raabe v. Brzoskowski, 236 N. 
W. 133, 204 Wis. 319, followed in 
236 N.W. 134, 204 Wis. 922. 
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63. Cal —Welch v. Stnk, 74 P.2d 832, 
24 Cal.App.2d 231—Augenthaler v. 
Pinkert, 32 P.2d 686, 138 Cal.App. 
455. 

Conn.—Evans v. Dickinson, 16 A.2d 
582, 127 Conn. 297. 

D.C.—Gutshall v. Wood. 123 F.2d 174, 
74 App.D.C 379. 

Ill.—Mazanec v. Prosser, 66 N.E.2d 
489, 323 III.App. >652. 

Ky—Peak v. Arnett, 26 S.W.2d 1036, 
233 Ky. 756. 

Mass—Nolan v. Shea. 46 N.E.2d 966, 
312 Mass 631—Margeson v. Town 
Taxi, 165 NE. 20, 266 Mass. 192 

Minn.—Lai son v. Fox, 250 N.W. 449, 
189 Minn 536. 

NH—Bellemare v. Ford, 4*5 A.2d 
882, 94 N.I1 38. 

N.Y.—Fitzgerald v. Lndabouch, 299 
N.Y.S. 880, 252 App.Div. 912, af¬ 
firmed 14 N.E 2d 212, 277 N.Y 669. 

Failure to press button changing 
light 

Mass—Bartley v. Phillips, 57 N.E 2d 
26, 317 Mass. 35. 

63. Ind —Stinchaugh v. Lucid, 7 N. 
E 2d 69, 103 Ind App 690 

Iowa.—Dougherty v. McFee, 265 N. 
W. 176, 221 Iowa 391. 

Mass.—Neverett v Patch, 4 N E 2d 
304, 295 Mass 454. 

Mich.—Heiman v. Kulle, 27 N W 2d 
92, 317 Mich 548—Worker v. Mc- 
Grain, 24 N.W.2d 111, 315 Mich 
287. 

Minn.—Himmel v. Orliski, 21 N.W.2d 
605, 221 Minn. 192. 

N.C.—Ward v. Bowles, 45 S.E.2d 354, 
228 N C. 273. 

Ohio.—Jucrgens v. Bell Distributing, 
21 N.E 2d 90, 135 Ohio St 335— 
Focht v. Justis, 77 N.E.2d 60-6, 81 
Ohio App 297. 

Pa—MacDougall v. American Ice 
Co., 176 A. 428, 317 Pa. 222. 

Conduct held not negligence as mat¬ 
ter of law 

Mass.—Reinhardt v. Newton Public 
Market, 194 N.E. 660, 290 Mass. 
86 . 

N.Y.—Goodman v. Brown, '298 N.Y.S. 
574, 164 Misc. 145. 

04. Cal.—Sunseri v. Dime Taxi Cor¬ 
poration, 135 P.2d 654, 57 Cal.App. 
2d 926—Kapper v. Harris, 52 P.2 d 
569, 10 Cal.App.2d 630. 

Mich.—Cebulak v. Lewis, 82 N.W.2d 
21. 320 Mich. 710. 

Vt.—Duchaine v. Ray, 5 A.2d 28, 110 
Vt. 318. 
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it; 66 or in that he crossed without looking,® 6 direction; 68 or in that he crossed with his view 
or without properly or carefully looking, 67 in every obstructed, as by an object he was carrying; 68 


65. Cal.—Splllers v. Silver, 158 P.2d 
817, 69 Cal.App.2d 231—Young: v. 
Tassop, 118 P.2d 371, 47 Cal.App. 
2d 657—Naudack v. Canini, 85 P.2d 
510, 29 Cal.App.2d 687—-Welch v. 
Sink, 74 P.2d 832, 24 Cal App 2d 
231—Rcichle v. Hazie, 71 P 2d 849, 
22 Cal.App.2d 543—Crooks v. Doe#, 
40 P 2d 590, 4 Cal.App.2d 21—No¬ 
ble v. Bacon, 18 P.2d 699, 129 Cal. 
App. 177. 

Conn.—Rosen v. Goldstein, 24 A 2d 
840, 128 Conn. 605—Alston v. Con¬ 
solidated Motor Lines, 173 A. 899, 
118 Conn. 707. 

Ill.—Caslow v. Checker Taxi Co, 
34 N E 2d 99, 310 Ill App 394— 
Rubottom v. Crane Co , 8 N E 2d 
218, 290 Ill App. -601—iSmoot v 

Hollingsworth, 265 Ill App. 447 
Ind.—Dulin v. Long, '54 N.E 2d 652, 
115 Ind App. 94. 

Iowa.— Swan v. Pailey-Luoe Auto 
Co., 281 N.W. 504, 22-5 Iowa 89 — 
Minks v. Stenberg, 250 N.W. 883, 

217 Iowa 119 

Mass —-Preston v. Cianci, 73 N.E 
2d 246, 321 Mass. 297—Leiand v. 
Quinn, 18-2 N E. 475, 280 Mass 320 
—McGuiggan v. Atkinson, 179 N. 
E. 627, 278 Mass. 261—Arnold v. 
Colbert, 173 N.E. 423, 273 Mass. 
161. 

Minn—Olson v. Evert, 28 NW2d 
763. 224 Minn. 528. 

Mo—Mattan v Hoover Co, 166 S.W 
2d 557, 350 Mo 506. 

Pa—Curran v Battnglmi, 39 A 2d 
630, 156 Pa Super. 173—Miller v. 
Carey, 177 A. 511, 117 Pa.Super. 

218 

Tex—Seinsheimer v. Burkhart, 122 
SW.2d 1063, 132 Tex. 336. 

Pedestrian held not negligent as 
matter of law 

Cal—Connolly v. Zaft, 130 P*2d 752, 
55 Cal App 2d 383—Von Arx v City 
of Burlingame, 60 P.2d 305, 16 Cal 
App 2d 29—Jones v. Barion, 283 P. 
885, 103 Cal.App. !59—Katz v. T. I. 
Butler Co., 254 P. 679, 81 Cal App. 
747. 

Conn—Skovronskl v. Genovese, 200 
A. '575, 124 Conn. 482—Tuozzoli v. 
Coulson, 200 A. 324, 124 Conn. 691. 
Ill.—McCarthy v. Gray, 25 N.E.2d 
135, 303 Ill.App. 336. 

Ky.—Layne v. Cottle, 150 S.W.2d 681, 
286 Ky. 2*21. 

Mass.—Tookmanian v. Fanning, 31 
N.E.2d 536, 308 Mass. 162—Nich¬ 
olson v. Babb, 23 N.E 2d 103. 304 
Mass. 216. 

Mich.—Wood v. Priborsky, 244 N.W. 
162, 259 Mich. 556. 

Mo.—Breltschaft v. Wyatt, App., 167 
S.W.2d 981. 

N.J.—Volpe v. Perruzzi, 8 A.2d 580. 
123 N.J.Law 323. 

N.Y.—Cooke v. Cook, 155 N.E. 908, 


244 N.Y. 588—Knox v. Palmer, 286 
N.Y.S. 50, 247 App Div. 798. 

Ohio.—Wolfe v. Baskin, -28 N.E.2d 
629, 137 Ohio fit. 284. 

Pa.—Smith v. Wistar, 194 A. 486, 
327 Pa. 419—Mantia v. Pearlman, 
91 Pa Super. 478—Burton v. Mor- 
vay. Com PI, 27 Erie Co. 46, affirm¬ 
ed 41 A 2d 865, 351 Pa. 620. 

Tex—Boaz v. White’s Auto Stores, 
172 S W 2d 481, 141 Tex. 366. 

Vt.— Duchaine v. Ray, 6 A.2d 28, 110 
Vt. 313 

66. Ala.—Montgomery City Lines v. 
Scott, 26 So 2d 200, 248 Ala. 27. 

Cal —Emery v. Los Angeles R Cor- 
poration, 143 P.2d 112, 61 Cal App. 
•2d 455 

Conn—Lutzen v. Henry Jenkins 
Transp Co., 54 A.2d 2G7, 133 Conn. 
669. 

Fla—Greiper v. Coburn, 190 So 902, 
139 Fla 293. 

Iowa—Robertson v. Carlgren, 234 N. 
W 821, 211 Iowa 963. 

Mass—Byrne v. Dunn, 5 N.E 2d 10, 
296 Mass 184 

Mich—Lucy v. Dowd, 267 N.W 839, 
27C Mich 289—Salmis v Marcus, 
214 NW. 9G‘), 289 Mu h 682 

Minn—Aide v Taylor, 7 N W 2d 757, 
■214 Minn 212, 145 A L It 530 

Miss—Hall v. Caughran, 134 So 576, 
160 Miss. G71. 

Mo—Frees v. Hosuck, App, 119 S 
W 2d 460—Reynolds v. Gram Belt 
Mills Co, 78 S W 2d 124, 229 Mo 
App. 380. 

N J.—Goldenberg v. Reggio, 171 A. 
677, 112 N.J Law 440 

Ohio—fioudor v. Hassenfeldt, 194 N. 
E 47, 48 Ohio App 377. 

Wis —Doepke v Reimer, 258 N.W. 
345. 217 Wis 49. 

42 CJ p 1268 note 17 [c]. 

Conduct held not negligence az mat¬ 
ter of law 

Cal—Hendricks v. Pappas, 187 P.2d 
436, 82 Cal App 2d 774—Hyams v. 
Simoncelli, 106 P.2d 68, 41 Cal 
App 2d 126. 

Me.—Ross v. Russell, 48 A 2d 403. 

Mich.—Latsch v. Hilliard, 227 N.W. 
547, 248 Mich. 416. 

Evidence held sufficient to go to jury 

Tenn —Tri-State Transit Co. of Lou¬ 
isiana v. DufEey, 173 SAV.2d 706, 27 
Tenn.App. 731. 

67. U.S.—Engstrom v. De Witt, C.C. 
A.Minn., 58 F.2d 137. 

Cal.—Douglas v. Hoff, 185 P.2d 607. 
82 Cal.App 2d 82—Burr v. Dama- 
rel, 75 P.2d 621, 24 Cal.App 2d 622 
—Lowell v. Harris, 74 P.2d 551, 
24 Cal.App.2d 70. 

Conn.—La Femina v. International 
Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers of 
America, 45 A:2d 158, 132 Conn. 

I 420. 


D.C.—Walsh v. Rosenberg, 81 F.2d 
'559, 65 App.D.C. 167, cert orarl de¬ 
nied 56 SCt. 747, 298 U.S. 663, 
80 L Ed. 1388. 

Ill.—Raimondi v. Ziffrln Truck Lines, 
70 N E 2d 221. 329 Ill App. 650- 
Mazer v. Consumers Co., 13 N.E. 
2d 862, 294 Ill App 609. 

Iowa—Lawlor v. Gaylord, 10 NW. 
2d 531. 233 Iowa 834—Swan v. 

Dailey-Luec Auto Co.. 277 N.W. 
580, 225 Iowa 89, rehearing denied 
281 N.W. 504, 225 Iowa 189. 
Ky—Wilder v. Cadle, 13 S.W.2d 497. 
227 Ky. 48-6. 

Mass—Conrad v. Marman, 191 N.E. 
765, 287 Mass. 229—Sooseri&n v. 
Town Taxi, 191 N.E. 763, 287 Mass. 
65. 

Mich—Krukowski v. Englohardt, 267 
N.W. 806. 276 Mich. 136—Dreyfus 
v. Daronco, 234 N.W. 587, 253 Mich. 
235 

NH.—Nicholases v. Wallace, 169 A. 
874, 86 NH. 465 

Or—Bracht v Palace Laundry Co., 
65 P.2d 1039, 156 Or 151. 

Wash —Davis v Riegel, 44 P.2d 771, 
1X2 Wash. 1. 

Held not negligence as matter of 
law 

Or —Martin v. Harrison, 186 P.2d 
534 

WVa—SkaiT v. Dodd. 44 S.E.2d 621. 

68. Mo—White v. Powell, 145 fi.W. 
2d 37'5, 346 Mo. 1195 

Pa—Altsman v. Kelly, 9 A 2d 423. 
336 Pa. 481—Lowers v Zuker, 157 
A. 339. 102 Pa Super. 581—Blake v. 
Marinelli, Com 1*1 , 30 Erie Co. 116, 
affirmed 53 A.2d 550, 357 Pa 314. 
WJs —Salsieh v. Bunn. 238 NW. 394, 
205 Wis 524, 79 A.L R 1069. 
Pedestrian held not negligent as 
matter of law 

U S —Blodgett v. Pinkerton Tobacco 
Co, CCA Mich., 79 F.2d 945. 

Ga—Jackson v Crimer, 24 S.E.2d 
603, 69 Ga App. 18 

Mich —Dreyfus v. Daronco, 284 N. 
W. 587, 253 Mich. 235—Rowland v. 
Brown, 213 N.W 90, 237 Mich 570 
Minn.—Aide v. Taylor, 7 N.W.2d 
757, 214 Minn. 212, 145 A.L.R. 530. 
Mo.—Hicks v. De Luxe Cab Co., 
App.. 189 S.W 2d 152. 

N.Y.—Pecora v. Mariquo, 79 N.Y.S. 

2d 350, 273 App.Div. 705. 

Pa—Murphy v. Fetter, Com.Pl., 7 
Sch Reg. 54. 

Vt.—Duchaino v. Ray, 6 A.2d 28, 
110 Vt. 313. 

On one-way street 

N.J—Lee v. Platoff, 187 A. 137, 117 
N.J.Law 121. 

69. Cal.-—Rasic v. Schultheiss, 9 P. 
2d 650, 121 Cal.App 560. 

N.H.—Chemikles v. J. M. Wilson Co., 
152 A. 275. 84 N.H. 437. 
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or in that, having once looked, he failed to look 
again or to look continuously while crossing; 70 
or in that, having seen or become aware of the 


approaching vehicle, he misjudged its speed, dis¬ 
tance, or danger, and crossed despite its approach. 71 
The rule has also been applied in determining 


Held not negligence as matte* of 
law 

Cal.—Lincoln v. Williams, 6 P.2d 563, 
110 Cal.App. 498. 

70. U.S.—Dryfoos v. Scavenger 

Service Corporation, C.C.A.I11., 115 
F.2d 637. 

Cal.—Salomon v. Meyer, 32 P.2d 631, 
1 Cal.2d 11—Villafucrte v. Strunz, 
190 P.2d 642, 84 Cal.App.2d 320- 
Glover v. Los Angeles Ry. Corp., 
164 P.2d 264, 72 Cal App.2d 187- 
Young v. Tassop, 118 P.2d 371, 47 
Cal.App.2d 557—Fischer v. Keen, 

110 P.2d 693, 43 Cal.App.2d 244— 
Kostouros v. O'Connell, 103 P:2d 
1028, 39 Cal.App.2d 618—King v. 
Unger, 78 P.2d 256, 25 Cal.App.2d 
632. 

Colo—Stahl v. Cooper, 188 P.2d 894, 
117 Colo. 445. 

Conn.—Keeling v. Neuss Floor Cov¬ 
ering Co., 14 A 2d 33, 126 Conn. 
716—Giannatasio v. Nealon, 169 A 
912, 117 Conn. 696. 

Ill.—Moran v. Gatz, 62 N.E.2d 443, 
390 Ill. 478. 

Iowa —Swan v. Dailey-Luce Auto 
Co., 277 N.W. 580, 225 Iowa 89, re¬ 
hearing denied 281 N.W. 504, *225 
Iowa 189. 

Ky.—Murphy v. Homans, 150 S W 2d 
14, 286 Ky. 191. 

Md.—Weinstein v. Meyer, 191 A. 238, 
172 Md. 233—Shaivitz v. Etmanski, 
164 A. 169, 164 Md 125—Biclski v. 
Rising, 163 A. 207, 163 Md 492. 
Mass.—Laroche v. Singsen, 183 N.E. 

767, 281 Mass. 369. 

Mich.—Campbell v. Brown, 267 N.W. 
877, 276 Mich. 449. 

Mont.—Webster v. Mountain States 
Telephone & Telegraph Co., 89 F. 
2d 602, 108 Mont 188 
Nev.—Styris v. Folk, 146 l\2d 782, 

62 Nev. *208, 139 P 2d 614. 

N.H.—McCarthy v. Souther, 137 A. 
445, 83 N.H. 29. 

Ohio.—Chevalley v. Degar, App., 52 
N.E.2d 544. 

Or.—Dixon v. Raven Dairy, 75 P.2d 
347, 168 Or. 186. 

Pa.—Harrington v. Pugarelli, 25 A. 
2d 149, 344 Pa. 204—Hamilton v. 
Moore. 6 A 2d 787, 335 Ta. 433. 
R.I.—Sokoloski v. Breen, 7 A.2d 723, 

63 R.I. 116—Hemmerle v. Aldrich, 
192 A. 166, 58 R.I. 227. 

Tenn.—Hunter v. Stacey, 141 S.W.2d 
921, 24 Tenn.App. 168. 

Tex.—Blunt v. H. G. Berning, Inc., 
Civ.App., *211 S.W.2d 773, error 
refused—Norris Bros. v. Mattinson, 
Civ.App., 145 S.W.2d 204. 

Vt.—Izor v. Brigham, 17 A.2d 236, 

111 Vt. 438. 

Va.—Moore v. Scott, 169 S.E. 902, 
160 Va. 610. 

Wash. —Farrow v. Ostrom, 117 P.2d 


963, 10 Wash.2d 666—Shephard v 
Smith, 88 P.2d 601, 198 Wash. 39*5 
—Ahrens v. Anderson, 67 P.2d 410, 
186 Wash. 182. 

W.Va.—Yuncke v. Welker, 36 S.E 2d 
410, 128 W.Va. 299. 

42 C.J. p 1268 note 17 Td]. 

Conduct held not negligence as mat¬ 
ter of law 

Cal.—Rinker v. Carl, 283 P. 317, 102 
Cal.App 436—ravis v. Renton, 278 
P. 442, 99 Cal.App. 264. 

Conn.—Inerney v. New England 
Transp Co., 41 A 2d 764, 131 Conn. 
633—Skovronski v. Genovese, 200 
A. 575, 124 Conn 482—Alston v. 
Consolidated Motor Lines, 173 A. 
899, 118 Conn 707. 

Ill.—Raimondi v. Ziffrin Truck 
Lines, 70 NE.2d 221, 329 Ill.App. 
650. 

Iowa—Lawlor v. Ga\lord, 10 N.W. 

2d 531, 233 Iowa 834 
Md.—Wintrobe v. Hart, 13 A.2d 365, 
178 Md 289. 

Mass—Kelly v. Railway Express 
Agency, 52 N.E 2d 411, 316 Mass. 
301 

Mich—Lawrence v Bnrtlmg & Dull 
Co, '238 NW. 180, 255 M.eh 580. 
Minn—Reier v Hart, 277 N W. 405, 
202 Minn. 154. 

Mo —Richards v. Gardner, App., 193 
S W.2d 354. 

Ohio.—Titus v. StoufTer, App., 40 N. 
E.2d 178. 

Pa—Lowers v. Zuker, 167 A 339. 
102 I’a Super 581. 

R.I—Pucciarelli v. ITniled Electric 
Rys Co., 11 A 2d 924, 61 R I. 269. 
SD—Rock v. Sellers, 285 N W. 437, 
66 SD. 450. 

Va—Lucas v. Craft, 170 SE 836, 
1C1 Va. 228 

Wash —Lindberg v. Stenlo, 104 F.2d 
940, -5 Wash 2d 54—Moseley v. 

Mills, 259 P. '715, 145 Wash. 253. 
W.Va.—Walker v. Bedwinek, 170 S. 

E. 908, 114 W.Va. 100. 

71. U.S—Boston Elevated Ry. v. 

Greaney, CCA.Mass., 68 F.2d 667. 
Cal—Armstrong v. Allen, 171 P.2d 
552, 75 Cal.App.2d 514—Lang v. 
Barry, 161 P.2d 949, 71 Cal.App. 
2d 121—Bennett v. Robertson, 150 
P.2d 547, 65 Cal.App.2d 278—Ship¬ 
way v. Monise, 139 P 2d 60, 59 
Cal.App.2d 565—Connolly v. Zaft, 
130 P 2d 752, 55 Cal App.2d 383— 
Sanker v. Humborg, 119 P.2d 431, 
46 Cal.App. 2d *203—Wiswell v. 
Shinners, 117 P.2d '677, 47 Cal App. 
2d 15G—Naudack v. Canini, 85 P.2d 
510, 29 Cal.App.2d 687—Welch v. 
Sink, 74 r.2d 832, 24 Cal.App.2d 
231—Lowell v. Harris, 74 P.2d 551, 
24 Cal App 2d 70—Keichle v. Hazie, 

| 71 P.2d 849, 22 Cal.App.2d 543— 

I Varner v. Skov, 67 P.2d 123, 20 
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Cal.App.^d 232— Shaw v. Robert¬ 
son. 48 P.2d 128, 8 Cal.App.2d 520. 

Colo.—Publix Cab Co. v. Phillips, 68 
P.2d 486. 98 Colo. 542. 

Conn.—Olsen v. Genalskl, 184 A. 876, 
121 Conn. 340. 

Fla.—Baston v. Shelton, IS So.2d 
453, 152 Fla. 879. 

Ill—Knight v. Citizens Coach Co., 
30 N.E 2d 180, 307 Ill.App. 251— 
HoefHing v. Reynolds, 11 N.E.2d 
20. 292 Ill.App. 637. 

Kan.—•‘Claggett v. Phillips Petroleum 
Co., 73 P.2d 1015, 146 Kan. 846. 

Md.—Ebert Ice Cream Co. v. Eaton, 
187 A. 865, 171 Md. 30. 

Mass.—Mosher v. Hayes, 192 N.E. 
313, ‘288 Mass. 58—Laroche v. 

Singsen, 183 N.E. 767, 281 Mass. 
369—Joughin v. Federal Motor 
Transp. Co., 181 N.E. 764, 279 Mass. 
408. 

Mich.—Morrison v. Grass, 22 N.W. 
2d 82, 314 Mich. 87—Sweet v. Stur¬ 
gis. 290 N.W 813, 292 Mich. 323- 
Burton v. Yellow & Checker Cab & 
Transfer Co, 278 N.W. 106. 283 
Mich. 384—Moore v. Noorth iek, 
273 N.W. 758. 280 Mich. 431- 

Walker v. McGraw, 271 NW. 570, 
279 Mich. 97. 

Minn—Reier v. Hart, 277 N.W. 405, 
•202 Minn. 154. 

Nev—Styris v. Folk, 146 P.2d 782, 
‘62 Nev 208. 

N.H —MttcTCelvie v Rice, 32 A.2d 
818, 92 N.II. 465—Carlin v. Drake. 
192 A. 568, 89 N.H. 52. 

N.J.—Simko v. Mount, 168 A. 308, 
111 N.J.Law 292—Clarkson v. Ley, 
148 A. 745, 106 N J Law 380. 

Ohio.—McKee v. Liming, 165 N.E. 
304, 31 Ohio App. 303. 

Or—Martin v. Harrison, 186 P.2d 
534—De Witt v. Sandy Market. 115 
P.2d 184, 167 Or. 226—Sherrard v. 
Werline, 91 P.2d 344, 162 Or 135 
—Westhoff v. Shannon, 22 P.2d 895, 
143 Or. 407. 

Pa—Burton v. Morvay, 41 A.2d 865, 
351 Pa. 620. 

R. I.—Harmon v. Costanza, 28 A.2d 
180, 67 R.I. 291. 

S. C.—Marks v. I. M. Pearlstlne & 
Sons, 26 S.E.2d 835, 203 S.C. 318. 

Va.—Bethea v. Virginia Elec. & Pow¬ 
er Co., 33 S.E 2d 651. 183 Va. 873. 

Wis.—Hagen v. Thompson, 29 N.W. 2d 
515, 251 Wis. 484—Halamka v. 

Schneider, 222 N.W. 821, 197 Wis. 
638. 

42 C.J. p 1268 note 17 [e]. 

Pedestrian held not negligent ae mat¬ 
ter of law 

Cal.—Fuentes v. Ling, 130 P.2d 121, 
21 Cal.2d 59—Torrey v. Nelson, 124 
P.2d 336, 61 Cal.App.2d 191. 

Iowa.—Swan v. Dailey-Luce Auto Co., 
277 N.W. 580, 225 Iowa 59, rehear- 
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plaintiffs contributory negligence in failing to an¬ 
ticipate negligence on the part of the motorist; 72 
in failing to yield the right of way as required by 
statute; 73 in stepping back into the path of the 
vehicle in an effort to avoid injury; 74 and in cases 
where plaintiff may have been under the influence 
of intoxicating liquors. 75 

Various incidental questions of fact have also 
been held, on conflicting evidence, to be for the 
jury or trier of facts, 76 including such questions as 
whether a pedestrian crossing a street or high¬ 


way exercised reasonable or ordinary care for his 
own safety; 77 whether the presumption of due 
care in plaintiff’s favor was overcome; 73 the ex¬ 
tent of plaintiff’s duty to maintain a proper look¬ 
out, 79 and whether he looked before crossing and 
kept a careful and proper lookout; 30 whether he 
could or must have seen an approaching vehicle 
had he looked properly; 81 whether or not the 
traffic light was in his favor ; 82 whether he crossed 
at, and within the bounds, of a pedestrian cross¬ 
walk; 83 whether he acted properly when he rea- 


ing denied 281 N.W. 604, 225 Iowa 
89. 

Mass.—Shea v. Butler. 63 N.E.2& 678. 
316 Mass. 623—Pesjarlals v. Kel¬ 
ley, 12 N.E.2d 190, 299 Mass. 182. 
Mich.—Gayden v. Arabais, 291 N.W. 
42. 292 Mich. 661. 

N.H.—Burns v. Cote, 173 A. 806, 87 
N.H. 74. 

Or.—Hecker v. Union Cab Co., 293 P. 
726. 134 Or. 385—Hanna v. Ro>ce, 
240 P. 173, 119 Or. 450 
Pa.—Di Gregorio v. Skinner. 41 A.2d 
649. 351 Pa. 441—Harrington v. Pu- 
garelli, 25 A.2d 149, 344 Pa. 204 
Ter.—Miller v. Khodius. Civ App , 153 
S W 2d 491, error refused 
Wash—Child v. Hill, 271 P. 266, 149 
Wash. 468. 

Evidence held sufficient to go to Jury 

Iowa—Handlon v. Henshaw, 221 N. 
W. 489, 206 Iowa 771. 

72. Pa.—Goldschmidt v. Schumann, 
155 A. 297, 304 Pa. 172. 

Pedestrian held not negligent as mat. 
ter of law 

Cal —Hyams v. Simoncelli, 106 P.2d 
68. 41 Cal.App 2d 126. 

Ill.—Gannon v. Kiel, 252 IU.App. 550. 
Me —Haskell v. Herbert, 48 A 2d 637 
-—Itoss v. Russell, 48 A.2d 403. 
Mass—Desjarlais v. Kelley, 12 N.E. 

2d 190, 209 Mass. 182. 

Pa.—Altsman v. Kelly, 9 A.2d 423, 
336 Pa. 481. 

Va—Beane v. Keyser, 137 S.E. 898, 
103 W.Va. 248. 

W.Va.—Ritter v. Hicks. 135 S.E. 601, 
102 W.Va. 541, 60 A.L.R. 1505. 

73. Cal—Shaw v. Robertson, 48 P. 
2d 128, 8 Cal.App.2d 620. 

Iowa—McMurry v. Guth, 296 N.W. 
133, 229 Iowa 776. 

Or.—De Witt v. Sandy Market, 115 
P.2d 184, 167 Or. 226. 

Tex.—Brooks v. Enriquez, Civ.App., 
172 S.W.2d 794, error refused. 
Held not negligence as matter of law 
Cal.—Mitrovitch v. Graves, 78 P.2d 
227, 26 Cal.App.2d 649. 

74. Mo.—Marshak v. William J. 
Brennan Grocery Co., App., 83 S.W. 
2d 186—Phillips v. Yellow Cab Co., 
36 S.W.2d 419, 225 Mo.App. 1172. 

Mont.—McKeon v. Kilduff, 281 P. 345, 
85 Mont. 662. 

N.Y.—Steele v. C. G. Meaker Co.. 227 


N.Y.S. 644, 131 Mlsc. 675. affirmed 
233 N.Y.S. 901. 226 App.Div. 717. 

75. Mass.—Pochi v. Brett, 65 N.E. 
2d 195, 319 Mass. 197—Bacsek v. 
Damian, 29 N.E.2d 682, 307 Mass. 
167. 

75. Cal.—Salomon v. Meyer, 32 P 2d 
631. 1 Cal 2d 11—Gallardo v. Luke, 
91 P.2d 211, 33 Ca1.App.2d 230. 
Mass.—Karsokas v. Universal Motor 

S^TTe.s Co, 178 N.E. 228, 277 Mass. 
154 

77. Cal.—Reed v. Stroh, 128 F.2d 
829, 64 Cal.App.2d 183. 

Ill.—Bartels v. McGnrvey, 63 N.E 
2d 617, 327 Ill.App. 206. 

Iowa.—Huffman v. King, 2G8 N.W. 
144, 222 Iowa 150. 

Ky.—Best’s Adm’r v Adams. 28 S.W. 

2d 484, 234 Ky. 702. 

Md.—Sheriff Motor Co. v. State, for 
Use of Parker, 179 A. 608, 169 Md 
79. 

Mass.—Noyes v. Whiting, 194 N.E. 
93, 289 Mass. 270—Donovan v. 

Mutne, 164 N.E. 377, 265 Mass 472 
—Hicks v. H. B. Church Truck 
Service Co., 166 N.E. 254. 259 Mass. 
272. 

Mich.—Gayden v. Arabais, 291 N.W. 
42, 292 Mich. 651—Nickels v. Hal- 
len, 225 N.W. 669, 247 Mich. 291— 
Sahma v. Marcus, 214 N.W. 969, 
239 Mich. 682. 

N.H—Ptuerstein v. Grady, 169 A. 
622, 86 N.H. 406. 

N.J.—Horn v. Szumskl, 137 A. 792, 

| 5 N.J.Misc. 672. 

Or.—Keys v. Griffith, 55 P.2d 15, 153 
Or. 190. 

Pa.—Halkias v. Lakjer, 50 A.2d 286, 
355 Pa. 422. 

RI.—Silvia v. Caisz, 7 A.2d 704, 63 

R. I. 172. 

Tenn.—Zamora v. Shappley, 173 S. 

W.2d 721, 27 Tenn.App. 768. 

W.Va.—Beane v. Keyser, 137 S.E. 898, 
103 W.Va. 248—Ritter v. Hicks, 135 

S. E. 601, 102 W.Va. 541, 50 A.L.R. 
1605. 

Wis.—McDonald v. Wickstrand, 238 
N.W. 820, 206 Wis. 58. 

78- Cal.—Wiswell v. Shinners, 117 P. 

2d 677, 47 Cal.App.2d 156. 

Mass.—Griffin v. Feeney, 181 N.E. 
710, 279 Mass. 602—Mulroy v. Ma- 
rlnakis, 171 N.E. 670; 271 Mass. 
421. 


79. Cal.—Strange v. Los Angeles 
Examiner, 12 P.2d 678, 124 Cal.App. 
419. 

90. Cal.—Salsberry v. Smith, App., 
192 P.2d 73—Goodwin v. Foley, 170 
P.2d 503, 76 Cal.App.2d 195. 

Ill.—Stansfleld v. Wood, 231 Ill.App. 
586. 

Iowa—Lawlor v. Gaylord. 10 N.W.2d 
531, 233 Iowa 834. 

Ky—Downing v. Baucom’s Adm’x, 
287 S.W. 362, 216 Ky. 108. 

N.J —Sokiera v. H. A. Jaeger, Inc., 
169 A. 347, 12 N.J.Misc. 17. affirmed 
171 A. 786, 112 N.J.Law 600. 

Or—De Witt v. Sandy Market. 115 
F.2d 184, 167 Or. 226—Hecker v. 
Union Cab Co., 293 P. 726, 134 Or. 
3X5 

Pa—Curran v. Battaglini, 39 A.2d 
630, 156 Pa.Supcr. 173—Armstrong 
v. McGraw. 176 A. 279, 115 Pa. 
Super. 156 

Tex.—Norris Bros. v. Mattinson, Civ. 
App., 145 S.W.2d 204—Shaver v. 
Mason, Civ App, 13 S AV.2d 450. 
W.Va.—Skaff v. Dodd, 44 S.E.2d 621. 

61. Cal —Strange v. Los Angeles 
Examiner, 12 P.2d 678, 124 Cal. 
App. 419. 

Vt.—Parker v. Smith, 135 A. 495, 100 
Vt. 130. 

Wash—Davis v. Riegel, 44 P.2d 771, 
182 Wash. 1. 

02. Cal.—De Lannoy v. Gramma- 
tikos, 14 P.2d 542, 126 Cal.App. 79. 
Md.—VVintrobe v. Hart, 13 A.2d 366, 
178 Md. 289. 

Pa—Ferguson v. Charis, 170 A. 131, 
314 Pa. 164. 

83. Cal.—Hendricks v. Pappas, 187 
P.2d 436, 82 Cal.App.2d 774—Taha 
v. Fine gold, 184 P.2d 533, 81 C&l. 
App 2d 536. 

Md.—Lcgum v. State, for Use of Mo¬ 
ran, 173 A. 565, 167 Md. 339. 

Or—De Witt v. Sandy Market, 115 P. 
2d 184, 167 Or. 226. 

Wis.—Hagen v. Thompson, 29 N.W. 
2d 615, 251 Wis. 484—Smith v. Su¬ 
perior St Duluth Transfer Co., 10 
N.W.2d 153, 243 Wis. 292, rehear¬ 
ing denied 11 N.W.2d 96, 248 Wis. 
292. 

Violation of Jaywalking ordinance 

Tenn.—National Funeral Home v. 
Dalehite, 15 Tenn.App. 482. 
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lized the danger of the approaching vehicle; 84 
and the speed at which he was walking across the 
street. 85 However, incidental questions of fact as 
to which there can be no difference of opinion on 
the 'basis of the proved * evidence have been held 
to be for the court. 86 

Uncontradictcd or insufficient evidence. Where 
the evidence is uncontradicted and the inference 
to be reasonably made therefrom is clear, it is held 
as matter of law either that plaintiff was 87 or was 
not 88 guilty of contributory negligence. Where 
the evidence of contributory negligence, 89 or of the 
pedestrian's exercise of due care, 90 is insufficient 
to warrant submission of the issue to the jury, 
the court must itself, as a matter of law, decide 
the issue. 

Acts in emergencies. Whether the conduct of 
a pedestrian faced with an emergency while cross¬ 
ing a street constitutes contributory negligence has 
been held to be a question for the jury to decide , 91 


and it is also ordinarily a question for the jury 
whether plaintiff pedestrian was in fact faced by 
an emergency 92 not of his own making. 98 

j. Persons Working in or upon Highway 

(1) Tn general 

(2) Police or traffic officers 

(1) Tn General 

Where the evidence is conflicting, the trier of facts 
should determine the contributory negligence of persons 
injured while engaged in work or activity upon the high¬ 
way. 

The rule that, where the evidence is conflicting 
or different inferences of fact may reasonably be 
drawn therefrom, it is a question of fact for the 
trier of the facts whether a person injured by a 
motor vehicle was guilty of contributory negligence, 
as considered supra subdivision a of this section, 
has been applied to persons injured while engaged 
in work or activity upon the highway, 94 such as 


0ft. Pa.—Masell! v. Stephens. 200 A. 
590. 331 Pa 491. 

86. Md —Thursby v. O’Rourke, 23 A. 
2d 656, 180 Md. 223. 

Wash.—Mot so v E H. Stanton Co, 
131 P. 941. 75 Wash 220, L.R.A. 
1916A 943 

00. Pa.—Watson v. Lit Bros., 135 
A. 631, 288 Pa. 176. 

87. Cal.—Oasalegno v. Leonard, 105 
P.2d 126, 40 Cal.App.2d 675—Fran¬ 
cis v. Riddle. 59 P.2d 532, 15 Cal. 
App.2d 282. 

Mich.—De Jager v. Vandenberg, 284 
N.W. 673, 288 Mich. 136. 

Mo —Iman v. Walter Freund Tread 
Co, 58 SW.2d 477, 332 Mo. 461. 
N.T.—Branlgan v. Demurest, 160 A. 

319, 109 N.J.Law 123. 

Pa —Carnevale v. McCrady-Rodgers 
Co., 178 A. 472, 318 Pa. 369—Tulli 
v. Holt, Com.Pl., 30 Del Co. 149. 
Tenn.—Zamora v. Shappley, 173 S. 

W.2d 721, 27 Tenn.App. 768. 

Wash.—Williams v. Brockman, 193 P. 
2d 863. 

42 C J. p 1269 note 21. 

Failure to look 

(1) In general. 

Ill.—Good v. Bchrendt, 52 N.E.2d 826, 
321 Ill App. 303 

Pa.—Cuneo v. Fayette County, Com. 

PI.. 5 Fay L.J. 138. 

42 C.J. p 1269 note 21 [a]. 

(2) Whether a pedestrian who fails 
to look at all, or looks straight ahead 
without glancing to either side, or 
who is in a position where he cannot 
see and takes no precaution for his 
safety, is negligent with respect to 
injuries sustained when struck by an 
automobile is for the court.—Connol¬ 
ly v. Zaft, 130 P.2d 762, 55 Cal.App. 
2d 383—Banker v. Humborg, 119 P.2d 
431, 46 Cal.App.2d 203—Toung v. 


Tassop. 118 1* 2d 371, 47 Cal.App.2d 
557—llart v Irvine, 117 P 2d 11. 46 
Cal App 2d 805—Casey v Delelio. 102 
P.2d 557. 39 Cal App 2d 91 -Welch v. 
Sink. 74 I* 2d 832, 24 Cal App 2d 231 
—Lowell v Harris, 74 P 2d 551, 21 
Cal App 2d 70—Reichle v Hazie. 71 
P 2d 849, 22 Cal App 2d 543. 

Failure to Dee and avoid vehicle 
Conn—l’uza v Hamway, 193 A. 776, 
123 Conn 205. 

Iowa.—Sheridan v. Llmbrccht, 218 N. 
W. 278, 205 Iowa 573. 

Pedestrian walking into side of ve¬ 
hicle 

N.J —Newman v. Katz, 169 A. 643, 
112 N J.Law 49. 

83. Cal—Curcic v. Nelson Display 
Co. 64 P.2d 1153, 19 Cal App 2d 46 
Ill.—English v. Gordon, 231 lll.App. 
316. 

89. Iowa.—Nyswandcr v. Gonser, 
253 N.W. 829, 218 Iowa 136. 

Minn.—Cogin v. lde, 265 N.W. 315, 
196 Minn. 493 

R.I.—Dick v. Whitfield, 190 A 799, 58 
R.I. 21. 

90. R.I.—Sarcione v. Outlet Co., 163 
A. 741, 53 R.I. 76. 

91. Iowa.—McMurry v. Guth, 295 N. 
W. 133, 229 Iowa 776. 

Mass.—Stinson v. Soble, 17 N.E.2d 
703, 301 Mass. 483—Byrne v. Dunn, 
5 N.E.2d 10. 296 Mass. 184. 

Mich.—Burton v. Yellow & Checker 
Cab & Transfer Co., 278 N.W. 106, 
283 Mich. 384. 

Mo.—Lee v. City Ice Co., App., 64 S. 
W.2d 736. 

Mont.—McKeon v. KildufC, 281 P. 345, 
85 Mont. 562. 

Pa.—Bauer v. Sacks, 50 A.2d 351, 355 
Pa. 488 

42 C.J. p 1268 note 17 [f], 
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Conduct held not negligent as mat¬ 
ter of law 

Wash.—Stiles v. Corbett, 241 P. 294, 
136 Wash. 670. 

98. Tenn—Getz v. Weiss, 160 S.W. 
2d 438, 25 Tenn App. 62ft. 

93. Mass.—Donovan v. Mutrie, 164 
N.E. 377, 265 Mass. 472. 

94. Mont —Fulton v Chout« au 

County Farmers’ Co., 37 P.2d 1025, 
98 Mont. 48. 

Pa.—Susser v. Wiley, 39 A.2d 616. 35ft 
Pa 427—Caulton v Eyre & Co, 199 
A 136, 330 Pa. 385 
42 C.J p 1269 note 25. 

What constitutes contributory negli¬ 
gence of persons working in or up¬ 
on highway see supra § 476. 
Particular work or activity 

(1) Gateman.—Scott v. Sheedy, 102 
P.2d 575, 39 Cal App 2d 96 

(2) Loading or unloading vehicles. 
—Viretto v. Tricarico, 165 A. 345, 116 
Conn. 718. 

(3) Peddling fruits and vegetables. 
—Serio v. Bowman Dairy Co., 73 N. 
E.2d 160, 331 lll.App. 414. 

(4) Milk wagon driver standing on 
step of milk wagon.—Hayes v. Axel¬ 
rod, 3 A.2d 346, 332 Pa. 618. 

(5) School janitor acting as traffic 
officer.—Beyrent v. Kaplan, 172 A. 
651, 315 Pa. 353, 92 A.L.R. 1615. 

(6) Filling station operator flag¬ 
ging approaching bus to stop for pas¬ 
sengers.—Hill v. Southern Kansas 
Stage Lines Co., 53 P.2d 923, 143 Kan. 
44. 

(7) Attempting to stop traffic ap¬ 
proaching dangerous condition upon 
highway.—Petersen v. Lang Transp. 
Co., 90 P.2d 94. 32 Cal.App.2d 462. 

(8) Acts in emergency.—Shaver v. 
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work relating to the construction, maintenance, or 
operation of highways, 96 work relating to public 
utility facilities which make use of the highways, 96 
and work or activity in the repair or adjustment 
of vehicles temporarily stopped upon the highway, 


or the removal of obstructions impeding such ve¬ 
hicles. 97 Where, however, the evidence is uncon- 
tradicted, or is insufficient to raise the issue, the 
court should rule on the alleged contributory neg¬ 
ligence as a matter of law. 98 


United Parcel Service. 266 P. 606. 90 
Cal.App. 764. 

06. TJ S —R B Tyler Co v. Green¬ 
up. CCATenn., 140 F 2d 896- 
Sprinkle v. Davis. C.C A.Va, 111 P. 
2d 925. 128 A.L.R. 1101—Sprinkle v. 
Davis, C.C.A.Va., 104 F.2d 487. 

Ark.—D. P. Jones Const. Co. v. Mize, 
146 S W 2d 709, 201 Ark. 702. 

Cal.—Mecham v. Crump, 30 P.2d 568, 
137 Cal.App. 200—Woods v. Wis¬ 
dom. 24 P.2d 863, 133 Cal.App. 694 
—Porter v. Rasmussen, 15 P.2d 888, 
127 Cal.App 405—Jones v Hedges, 
12 P 2d 111, 123 Cal App 742 
Conn.—Pfaff v. H T Smith Express 
Co, 181 A. 621, 120 Conn 553— 
Distefano v. Universal Trucking 
Co.. 164 A. 492. 116 Conn 249. 

Ill.—Loom v McMillan. 6 N E 2d 742, 

287 Ill App. 679. 

Iowa—Lind v Eddy. 6 NW2d 427. 
232 Iowa 1328, 146 AM. 695— 
Wamser v Bostian, 298 N W 860, 
230 Iowa 792—Rebmann v. Heotjch, 

288 NW 695, 227 Iowa 566 

Ky.—Berry v. Irwin. 295 S W. 1020. 
220 Kv 708 

Mass—Ferralrs v. Hewes, 16 NE2d 
674. 301 Mass 116 

Pa—Jenkins v. Fady, 144 A 429. 294 
Pa 490—Peters v. Schrocder, 138 A 
755. 290 Ta 217. 

RT—Ball v. Webster. 13 A 2d 278, 
65 RT 34 i 

Tenn —Havron v. Page, 167 S.W.2d 
856, 25 Tenn App 367. 

WVn—Tilley v. Cole, 13 SE.2d 153, 
123 W.Va. 28. 

Particular work or activity 

(1) Road inspector—Daughtry v. 
Cline, 30 S E.2d 322, 224 N.C 381. 154 
A.LU. 789. 

(2) State highway employee paint¬ 
ing divisor line in center of highway 
—lllrnesser v. McGath, 52 A 2d 188, 
356 Pa. 375. 

(3) Flagman 

Cal.—Roddy v. American Smelting & 
Refining Co., 93 F.2d 841. 34 Cal. 
App.2d 457. 

Mont.—Koppang v. Sevier, 75 V 2d 
790, 106 Mont. 79. 

(4) Bridge tender.—Koch ▼ Bark¬ 
er, 41 N.E.2d 829. 314 Ill.App. 378. 

(5) Toll bridge ticket collector. 
U.S.—Sutton v. Public Service Inter¬ 
state Transp. Co., C.C.A.N Y., 157 
F.2d 947, certiorari denied Public 
Service Interstate Transp. Co. v. 
Sutton. 67 S.Ct. 870, 330 U.S. 828, 
91 L.Ed. 1277. 

N.J.—Byer v. H. R. Ritter Trucking 
Co., 35 A.2d 633. 131 N.J.Law 199. 


Acts ia emergency 

Pa.—West v. Morgan, 27 A.2d 46, 345 
Pa. 61. 

96. R.I.—Riley v. Tsagarakis, 145 A. 
12. 50 R.I. 62. 

Particular work or activity 

(1) Street railway employee. 

T'o—Gaylor v. Wienshienk, 283 S.W. 

464, 221 Mo App. 585. 

R.I.—Riley v. Tsagarakis, 145 A. 12, 
50 HI. 62. 

(2) Street light repair man—High 
v. Bond, 290 P. 145, 107 Cal.App. 153. 

97. US —Burdick v. Powell Bros 
Truck Lines, C C.A Til . 121 F 2d 
694—TacconJ v. Salvation Army, C. 
CA.Utah, 95 F.2d 599—Bohbnnk 
v Malone, C.C.A Ill., 14 F.2d 601 

Cal —Fleming v. Flick, 35 P 2d 210, 
140 Cal App 14—White v. Davis, 
284 P 10S6, 103 Cal App 531 
Ga—Tatum v Croswell, 174 SE 258. 
49 Ga App 27 

Ill—Blaehek v. City Ice & Fuel Co.. 
35 NE 2d 416, 311 Ill App 1— 

King v. Meeker, 269 Ill.App 57 
Iown.—Murehland v. Jones, 279 N W. 
382, 225 Iowa 149 

Kan—Waltmire v. Ford, 78 P.2d 893, 
147 Kan. 732. 

Ky—Glasgow Ice Cream Co v. Fults’ 
Adm’r, 105 S.W.2d 135, 268 Ky 447. 
Mich —-Hnara v. Vreeland, 236 NW. 
836, 254 Mich. 462. 

Minn—Bakken v Lewis, 26 N W 2d 
478. 223 Minn 329—Duff v Bemidji 
Motor Service Co, 299 N W. 196. 
210 Minn 456—Corridan v A gran- 
off, 297 N.W. 759, 210 Minn. 237— 
Anderson v. Johnson, 294 N.W. 224, 
208 Minn. 373—Peterson v. Norris, 
25S N.W. 729, 193 Minn. 400. 

Nil.—Colby v. Avery, 40 A.2d 841, 
93 Nil 250. 

N.I) — Harmon v. Haas, 241 N.W. 70, 
61 N.D 772, 80 A.L.R. 1131. 

Pa.—Latchaw v. Hoefner, 2 A.2d 722, 
332 Pa. 4 22—Ilandflnger v Barn¬ 
well Bros, 189 A. 312, 325 Pa 319— 
Koppenhaver v. Swab, 174 A. 393. 
316 Fa. 207. 

Tex—Tarry Warehouse & Storage 
Co. v. Price, Civ.App., 76 S.W.2d 
162, error dismissed—Texarkana 
Electric Co. v. Puteh, Civ.App., 53 
S W.2d 87. 

Wash.—Gooschin v. Ladd, 33 P.2d 
653, 177 Wash. 626. 

Particular work or activity 

(1) Fixing or changing tiros. 

Cal.—Rivera v. Hasenjaeger, 85 P.2d 
167, 29 Cal.App.2d M31. 

Idaho.—Joslin v. Idaho Times Pub. 
Co., 91 P.2d 386, 60 Idaho 236— 
Joslin v. Idaho Times Pub. Co., 53 
P.2d 323, 56 Idaho 242. 
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Me.—Tibbetts v. Dunton, 174 A. 453, 
133 Me. 128. 

Minn.—Budish v. Villnume Box & 
Lumber Co., 232 NW. 264, 181 
Minn. 259. 

N.D—Hutchinson v. Kinzley, 262 N. 

W. 251, 98 A.L.R. 1307. 

Ohio.—Basinger v. Yarlan, App., 49 
N.E.2d 104. 

Tex.—Carson v. Amberson, Civ App., 
148 S.W.2d 972, error dismissed, 
judgment correct. 

Vt—Mangan v. Smith, 56 A.2d 476, 
115 Vt 250. 

(2) Wiping snow or ice from wind¬ 
shield or windows 

III —Kraaz v. Henke, 62 N.E.2d 44, 
326 III App 466. 

Iowa —Winter v. Davis, 251 N.W. 
770. 217 Iowa 424. 

Pa—Lonasco v Veill, 45 A.2d 417, 
158 Pa Super. 456 

SD—Griebel v Ruden, 253 N.W. 447, 
62 S D 469. 

(3) Pushing vehicle. 

Cal—Shannon v Thomas, 134 P.2d 
522. 57 Cal App 2d 187—Wright v. 
PonitZ, 112 P 2d 25, 44 Cal.App.2d 
215. 

Ill—Short v. Chrlsman, 63 N.E.2d 
731. 322 Til App 71—McGoorty v. 
Benhart, 27 N E 2d 289, 305 Ill.App. 
458—Stout v. Skinner, 283 Ill.App. 
330. 

Iowa —Huston v. Lindsay, 276 N.W. 
201, 224 Iowa 281. 

Mich—Newell v. Ritter, 256 N.W. 
464, 268 Mich. 405. 

N J.—Chicsa v. Public Service Co¬ 
ordinated Transport, 24 A.2d 369, 
128 N J Law 69. 

Or—Holman v. Uglow, 3 P.2d 120, 
137 Or. 358. followed in Hayes v. 
Uglow, 3 P.2d 126, 137 Or. 373. 
SC—Powell v. Drake, 18 S.E.2d 745, 
199 S.C. 212. 

(4) Work connected with operation 
of wrecking car. 

U.S—Rovmski v. Rowe, CC.A.Mlch., 
131 F 2d 687. 

Conn—Nichols v. Williams, 16 A.2d 
605, 127 Conn. 337. 

Persons held not negligent as mat¬ 
ter of law 

Ark—Blakemore v. Stevens, 67 S.W. 

2d 733, 188 Ark. 755. 

Iowa—Youngman v. Sloan, 281 NW. 
130, 225 Iowa 558—Fortman v. Mc¬ 
Bride, 263 N.W. 345, 220 Iowa 1003. 
Md.—Peoples Drug Stores v. Wind¬ 
ham, 12 A.2d 632. 178 Md. 172. 

Pa.—Riefer v. Nieh] Transp. Co., 163 
A. 529, 309 Pa. 251. 

96. Iowa.—Winter v. Davis, 251 N. 
W. 770, 217 Iowa 424. 
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(2) Police or Traffic Officers 

On conflicting evidence, whether • police or traffic 
officer atruck by the defendant waa guilty of contributory 
negligence la a queatlon of fact. 

Where the evidence is conflicting or different 
inferences of fact may reasonably be drawn there¬ 
from, it is a question for the trier of the facts 
whether a police or traffic officer struck by defend¬ 
ant was guilty of contributory negligence," in that 
he failed to maintain a proper lookout. 1 However, 
where the evidence is uncontradicted and the in¬ 
ference of contributory negligence on the part of 
plaintiff may reasonably be made therefrom, it 
may be held that plaintiff was guilty of contributory 
negligence as a matter of law. 2 

Incidental questions of fact are for the jury on 
conflicting evidence, 8 as, for example, how fast 
plaintiff, a motorcycle policeman, was going, 4 
whether he gave a warning of his approach to a 
street intersection, 5 and whether he was driving 
his motorcycle on the wrong side of the road, 6 


and, if so, whether he had a valid reason there¬ 
for, 7 whether at the time he was engaged in the 
duties of his position or was riding for his own pur¬ 
poses, 8 and whether he was in a position of im¬ 
minent danger not of his own making, so as to 
invoke the emergency doctrine. 9 

k. Persons Boarding or Alighting from Street¬ 
car, Bus, or Other Vehicle 

Whether or not persons struck by defendant’s ve¬ 
hicle while boarding or alighting from a streetcar, bus, or 
other vehicle, or while waiting or walking in the street 
before boarding or after alighting, were guilty of con¬ 
tributory negligence It a question of fact for the Jury or 
other trier of the facts. 

Where the evidence is conflicting or different in¬ 
ferences of fact may reasonably be drawn there¬ 
from, it is a question of fact for the trier of the 
facts whether a person struck by defendant’s ve¬ 
hicle was guilty of contributory negligence while 
boarding or about to board a streetcar, bus, or oth¬ 
er vehicle , 10 or while alighting from such a vehi¬ 
cle. 11 


Evidence held insufficient 

Evidence in action for injuries to 
motorist whose car was “sideswiped” 
when he stopped temporarily to clean 
windshield was held insufficient to 
make issue for jury of plaintiff’s 
contributory negligence in failing to 
maintain proper lookout, or in step¬ 
ping into path of defendant’s car.— 
Winter v. Davis, supra. 

99. Ill.—Cooney v. Hughes, 84 N.E. 

2d 666. 310 Ill.App. 371. 

Ky.—Louisville Ry. Co. v. Offutt's 
Adm’x. 55 S.W 2d 391. 246 Ky 508. 
Hass.—Runnells v. Cassidy, 29 N.E. 
2d 732, 307 Mass. 128—Mathews v. 
Carr. 171 N.E. 660, 271 Mass. 362. 
N.J.—Rusk v. Jeffries. 164 A. 313, 110 
N.J.Law 307. 

N.Y.—Spencer v. Saporito, 283 N.Y.S. 

489, 246 App.Div. 642. 

Pa.—Shaffer v. Torrens, 68 A. 2d 439, 
359 Pa. 1S7—Seret v. Carbley, 39 A. 
2d 607, 350 Pa. 434. 

W.Va.—Oldfield v. Woodall, 166 S.E 
691, 113 W.Va. 35. 

Wis—Martell v. Kutcher, 216 N.W. 

522, 195 Wis. 19. 

42 C.J. p 1269 note 26. 

Contributory negligence of police or 
traffic officers generally see supra 
I 475. 

Assuming dangerous position on ve¬ 
hicle 

Where driver of dump truck, who 
was taking a seriously injured per¬ 
son to hospital asked policeman to 
clear traffic, and, as there was no 
room for him In cab of truck, police¬ 
man stood on running board of truck, 
whether policeman was guilty of con¬ 
tributory negligence was for jury.<— 
De Gregorio v. Malloy, 62 A.2d 195, 
366 Pa. 611. 


1. Pa.—Shaffer v. Torrens, 58 A. 2d 
439, 359 Ta. 187. 

Policeman held not negligent as mat¬ 
ter of law 

Pa.—Shaffer v. Torrens, supra. 

2. Ala—Lessman v. West, 101 So. 
515, 20 Ala.App. 289. 

42 C.J. p 1270 note 33. 

3. Cal.—Livezey v. Rogers, 88 P.2d 
169, 31 Cal App.2d 412. 

4. Conn.—Eukers v. Summer, 147 A. 
671, 110 Conn. 230. 

N.J.—Desmond v. Basch, 108 A. 362, 
94 N.J.Law 52. 

6. N.J.—Desmond v. Basch, supra. 

6. N J.—Desmond v. Basch, supra. 

7. N.J.—Desmond v. Bosch, supra. 

8 . N.J.—Desmond v. Basch, supra.. 

Whether officer was making emergen¬ 
cy call 

Cal.—Livezey v. Rogers, 88 P.2d 169, 
31 Cal.App.2d 412. 

9. Cal.—Kehlor v. Satterlee, 98 P.2d 
769, 37 Cal.App.2d 116. 

10. Mo.—Hoelker v. American 

Press, 296 S.W. 1008, 317 Mo. 64. 

42 C.J. p 1270 note 34 La]. 

Contributory negligence of persons 
boarding or alighting from street¬ 
car, bus, or other vehicle see su¬ 
pra 8fi 477-482. 

Evidence held sufficient to go to jury 

Cal.—Dubbs v. Sweet land, 121 P.2d 
525, 49 Oal.App.2d 257. 

Tex.—Cronk v. J. G. Pegues Motor 
Co., Clv.App., 167 S.W.2d 254, er¬ 
ror refused. 

Entering parked automobile 

Iowa.—Hanson v. Manning, 239 N.W. 
793, 213 Iowa 625. 

Me.—Peabody v. Sweet, 162 A. 312, 
129 He. 375. 


Ohio—Smith v. Hoskins, 17 N.E.2d 
955, 59 Ohio App. 298. 

Tenn—Ezell v. Post Sign Co., App., 
205 S.W.2d 13. 

Entering vehicle from side adjacent 
to traffic 

(1) The question of negligence in 
entering a vehicle from the side ad¬ 
jacent to traffic Is ordinarily one of 
fact for the Jury. 

US—Powell Bros. Truck Lines v. 

Piatt, CC.AOkl., 92 F 2d 879. 

Pa.—Ross v. Pittsburgh Motor Conch 
Co., 39 A 2d 148, 156 Pa Super. 45 
Wash—Discargar v. City of Seattle, 
171 P.2d 205, 25 Wash 2d 306. 

Wis—Scory v. La Pave, 254 N.W. 
643. 215 Wis. 21. 

(2) Intended occupant of an auto¬ 
mobile is not negligent as matter of 
law for walking into street In order 
lo enter parked automobile from 
street side If he does not thereby 
place himself in a position of danger. 
—Ross v. Pittsburgh Motor Coach 
Co., 39 A.2d 148, 156 Pa.Super. 45. 

II. Cal.—Harvey v. Aceves, 1 P.2d 
1043. 115 Cal.App. 333—Palmer v. 
Schultz, 290 P. 79. 107 CaJ.App. 94. 

Ga.—Parker v. Lee Baking Co., 167 

S.E 747, 46 Ga.App. 470. 

III. —Dennehy v. W. A. Wood Co., 8 
N.E.2d 586, 285 Ill.App. 508. 

Mass.—Skelley v. Kane, 159 N.E. 439, 
262 Mass. 136. 

Neb.—Brenning v. Remington, 287 
N.W. 776, 13« Neb. 883. 

42 C.J. p 1270 note 34 [b]. 

Plaintiff held not negligent no mat¬ 
ter of law 

U.S.—Wawin Coal Co. v. Orr, C.C.A. 
Minn., 33 F.2d 27. 

Ga.—Hexter v. Burgess, 184 S.B. 789, 
62 Ga.App. 819. 
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So, also, it is ordinarily a question of fact for 
the trier of the facts whether plaintiff was guilty 
of contributory negligence when moving to a street¬ 
car, bus* or other vehicle to board it, 12 and cross¬ 
ing a street for that purpose; 13 or while moving 
from such vehicle, 14 and crossing a street, 1,5 after 


alighting from it. Similarly, the trier of facts must 
decide, on conflicting evidence, the contributory 
negligence of plaintiff while waiting in the street 
to board, or after alighting from, a streetcar, bus, 
or other vehicle; 1 ® or while standing in a safety 
zone for that purpose ; 17 or while crossing to trans- 


Md.- Feldser v. Beeman, 4 A.2d 750. 

176 Md. 377, 123 A.L.R. 786. 

Pa.—Brosky v. Klotz, Com.Pl., 10 
Leh.Co.L.J. 412. 

■vldence held ■uffloient to go to Jury 

Vt.—Porter v. Fleming, 166 A. 903, 
104 Vt. 76. 

Alighting from parked automobile 

U.S.—Virginia Motor Express v. 

Jimenez, C.C.A.Va , 76 F.2d 694. 

Cal —Ketchum v. Pat tec, 98 P.2d 
1051. 37 Cal.App.2d 122. 

Ill.—McNally v Chaunov Body Cor¬ 
poration, 42 N E 2d 853. 315 111. 
App. 190 

Minn —Judge v Endriss, 284 N.W. 

788. 204 Minn. 580. 

Mo.—Wulze v. Aquardo, App., 6 S. 
W.2d 1017. 

Pa—Sprague v. Zeck, 194 A. 904, 327 
Pa 592 

Alighting from threshing outfit 

Mich —Sanderson v. Barkman, 261 
N.W. 291, 272 Mich. 179. 

12. Mo. —Bau inker v. Dunsworth, 
App , 7 S W 2d 417—Bopp v. Stand¬ 
ard Sanitary Mfg Co., 299 S.W. 
137, 221 Mo.App. 188. 

Pa.—Pci seller v. Kutney, Com.Pl., 34 
Luz.Lcg Reg 300. 

R.I.—Cunningham v. Walsh, 163 A. 
223. 53 R I 23 

Plaintiff not negligent as matter of 
law 

La.—Murphy v. Gladney’s, Inc., 124 
So. 780, 12 La.App. 442. 

Ohio—Thorpe v. Broadway-Overland 
Co., 181 NE. 907, 42 Ohio App. 160 

13. Conn —Svssa v. Hemingway, 138 
A. 223. 106 Conn. 499. 

Ill —Fischer v lvluck, 15 N.E.2d 346, 
295 Ill.App 621. 

Ind —Conner v. Jones, 69 N.E.2d 577, 
116 lnd.App. 660. rehearing denied 
60 N.E2d 534, 115 Ind.App. 660. 

Md—Summers v. Brown, 183 A. 24*6, 
170 Md. 695. 

Ohio.—Trentman v. Cox, 160 N.E. 

715, 118 Ohio St. 247. 

Pa.—Morris v. Harmony Short Line 
Motor Transp. Co., 34 A.2d 634, 348 
Pa. 117. 

Plaintiff held not negligent as mat¬ 
ter of law 

Ind.—Conner v. Jones, 59 N E 2d 577, 
115 Ind.App. 600, rehearing denied 
60 N.E.2d 534, 115 Ind.App. 660. 
Md.—-Sillik v. Hoeck, 178 A. 852, 168 
Md. 639. 

Bvidenoe held suffloient to go to Jury 

Ill.—Langford v. Smith, 61 N.E.2d 

789, 320 Ill.App. 684. 

Ky.—Shat* v. Raiser, 158 S.W.2d 627. 
289 Ky. 297. 


Question held for court sitting with¬ 
out jury 

Cal.—McQuigg v. Childs, 3 P.2d 309, 
213 Cal. 661. 

14. Cal.—Stewart v. Connolly, 128 P. 
2d 894, 54 Cal App 2d 352—Gern- 
hardt v. Rancadore, 24 P.2d 946, 
134 Cal.App. 65. 

Ind.—Gatewood v Lynch, 23 N.E.2d 
289, 107 Ind.App. 168. 

Mich.—Brown v. Arnold, 6 N.W 2d 
914, 303 Mich 616 

Neb.—Sgroi v. Yellow Cab & Baggage 
Co, 247 N.W. 355. 124 Neb. 525 

N J.—Landra v Marone, 144 A. 565, 
105 N.J.Law 405 

Ohio—Wolfe v. Baskin, 28 N.E.2d 
•629. 137 Ohio St 284 

Wash.—Anderson v. Grandy, 283 P. 
186. 154 Wash. 547. 

Question held for court sitting with¬ 
out jury 

Cal.— McGarry v Coyle, 7 P.2d 312, 
12ft Cal App. 182. 

Plaintiff held not negligent as mat¬ 
ter of law 

Mo —Smart v. Raymond, App., 142 
S W 2d 100. 

Alighting on left-hand side 

Cul.—Market St. Ity Co v. George, 
3 P.2d 41, 116 Cal App. 572. 

Kan —Schroeder v. Nelson, 139 P.2d 
868, 157 Kan. 320. 

15. U S —Long Transp. Co. v. Do- 
murat, C.C.A.I11., 93 F 2d 23. 

Cal —Croxall v. Broadway Depart¬ 
ment Store, 15 P.2d 546, 127 Cal. 
App. 153—Casslnelli v. Benncn, 294 
P. 748, 110 Cal.App 722. 

Md.—Brown v. Bendix Radio Dlv. of 
Bcndlx Aviation Corp., 61 A.2d 292 

Mass—Campbell v. Cairns, 20 NE.2d 
427, 302 Mass. 584. 

N J.—Shrodes v. Ferguson, 168 A. 
647, 111 N.J.Law 312. 

Pa.—Weibel v. Ferguson, 19 A.2d 357, 
342 Pa. 113—Kirk v. McKnlght, 167 
A. 36, 311 Pa. 483—Bert v. Walk¬ 
er, 21 A.2d 488, 146 Pa.Super. 50. 

R.I.—Walling v. Jenks, 6 A.2d 540, 
62 R.I. 424. 

Tenn.—Tiffany v. Shipley, 161 S.W.2d 
373, 25 Tenn.App. 539. 

Wash.—Tobin v. Goodwin, 290 P. 215, 
157 Wash. 658—Reitan v Crooks, 
279 P. 97, 153 Wash. 75—Wright v. 
Zido, 276 P. 642, 151 Wash. 486— 
Machenheimer v. Falknor, 255 P. 
1031, 144 Wash. 27. 

42 C.J. p 1270 note 37. 

Plaintiff held not negligent as mat¬ 
ter of law 

Cal. — Coursault v. Schwebel, i P.2d 
77, 118 Cal.App. 259. 
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Md.—Fisher v. Finan, 163 A. 828, 188 
Md. 418. 

Or.—Nislev v. Sawyer Service, Inc., 
261 P. 890, 123 Or. 293. 

After alighting from parked automo¬ 
bile 

U.S.—Abood v. Turner, C.C.A.Pa., 72 
F.2d 880. 

N.Y —Richardson v. Merrifleld, 299 
N Y.S. 344, 262 App.Div. 832. 
Passing in front of bus or oar 
U.S—P’Allessandro v. Bechtol, C.C. 
A.Fla., 104 F.2d 845, certiorari de¬ 
nied 60 S.Ct. 295, 308 U.S. 619, 84 
LEd. 517. 

Ark—Pollock v. Hamm, * S.W.2d 
541, 177 Ark. 348. 

Colo—Crosby v. Canino, 268 P. 1021, 
84 Colo 225 

Ill —Moore v. Sautter, 70 N.E.2d 260, 
330 Ill App. 132 

Mo—Gardner v Burkart Mfg. Co., 
App . 7 S W.2d 706 

N.J.—Myles v. Sussman, 171 A. 547, 
12 NJMisc. 341—Helnsmann v. 
Kumpr. 153 A. 370. 9 N.J.Misc. 265. 
Ohio.—Titus v Stouffer, App., 40 N. 
E 2d 178—Meier V. Joseph R. 
Peebles Sons Co., 11 N.E.2d 707, 57 
Ohio App 80. 

42 C J. p 1270 note 37 [b]. 

Passing behind bus or car 

(1) In general. 

Ill —Krolczyk v. Heritage Coal Co., 
4 NE2d SOI, 287 Ill.App. 619. 

Minn.—Heflin v. Swenson, 232 N.W. 
265. 181 Minn. 277. 

Wis—West v Johnson, 233 N.W. 94, 
202 Wis 416. 

42 C.J. p 1270 note 37 [c]. 

(2) Conduct held not negligence as 
matter of law 

Ga—llirsch v Plowden, 134 S.E. 833, 
35 Ga.App. 763 

Mass.—Connell v. Kelleher, 58 N.E.2d 
645, 317 Mass 413. 

16. Cal—Coats v. Hathom, 8 P.2d 
1038, 121 Cal.App. 257. 

Mich.—Petrusha v. Korlnek, 213 N.W. 
188, 237 Mich. 583. 

Plaintiff held not negligent as mat¬ 
ter of law 

Tenn.—Rice Bros Auto Co. v. Ely, 
178 S.W 2d 88, 27 Tenn.App. 81. 
Waiting for another car 
Fa.—Smith v. Shatz, 200 A. 620, 331 
Pa. 453. 

17. Cal—Pearson v. Whitworth, 171 
P.2d 745, 75 Cal.App 2d 751—Kings¬ 
ton v. Hardt, 62 P.2d 1376, 18 Cal. 
App. 2d 61. 

Kan.—Scott v. Vaughn, 37 P.2d 1012, 
140 Kan. 529. 
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fer from one vehicle to another; 1 * or while cross¬ 
ing the street after the car or bus for which plain¬ 
tiff had been waiting went by without stopping. 19 

Incidental questions of fact, such as whether 
plaintiff alighted from the car before or after it 
had stopped at the time he received his injuries, 20 
or whether he was negligent in not discovering 
the approaching automobile, 21 have also been held 
to be questions for the jury. 

Evidence uncontradictcd or insufficient . Where 
the evidence is uncontradicted and not reasonably 
subject to differing inferences, 22 or where it is 
insufficient to support a finding of negligence, 23 
the court must rule on the alleged contributory neg¬ 
ligence of plaintiff as a matter of law. 

L Persons under Disability 

(1) In general 

(2) Children 


(1) In General 

It Is for the trier of foots, on conflicting evidence, to 
determine whether a pedestrian under disability was 
guilty of contributory negligence, and whether a pedes¬ 
trian was Intoxicated, and, If so, the effect thereof. 

Where the evidence is conflicting or different 
inferences of fact may reasonably be drawn there¬ 
from, it is a question of fact for the trier of the 
facts whether a pedestrian under disability, struck 
by defendant, was guilty of contributory negli¬ 
gence, 24 as in the case of pedestrians who are 
deaf,' 25 blind 1 , 26 have imperfect eyesight, 27 or are 
of advanced age. 28 

Intoxication . It is also a question for the jury 
on conflicting evidence whether plaintiff, a pedes¬ 
trian, was intoxicated, and the effect thereof. 29 


Pa. —Cervinka v. Horlacher Delivery 
Service. 165 A. 857. 310 Pa. 504. 
Wash.—Anselmo v. Morsing, 6 P-2d 
377, 166 Wash. Ill, rehearing de¬ 
nied 9 P.2d 100, 166 Wash. 111. 
Plaintiff held not negligent aa mat- 
tor of law 

Cul.—Straflotis v. Daniels, 2*5 P. 558, 
90 Cal.App. 144. 

19. Cal.—Kingston v. Hardt, 62 P. 

2d 1376, 18 Cal.App.2d 61. 

Or.—Marsters v. Isensee, 192 P. 907, 
97 Or. 667. 

19. D.C.—Yellow Cab Co. of D. C. v. 

Griffith, Mun.App., 40 A.2d 340. 
Pailore to use established crosswalk 
D.C.—Yellow Cab Co. of D. C. v. 
Griffith, supra. 

SO. N.J.—Horowitz v. Gottwalt, 

Sup , 102 A. 930. 

21. Or.—Nisley v. Sawyer Service, 
Inc., 261 P. 890, 123 Or. 293. 

22 . Pa.—Ross v. Pittsburgh Motor 
Coach Co., 39 A.2d 148, 156 Pa.Su- 
per. 45. 

Wash.—Anselmo v. Morsing, 6 P.2d 
377, 166 Wash. Ill, rehearing de¬ 
nied, 1932, 9 P.2d 100, 166 Wash. 
111 . 

Plaintiff hold guilty of contributory 
negligence 

U.S.—Valanda v. Baum & Reissman, 
C.C.A.P&, 113 F.2d 188. 

Pa.—Crawford v. Shenango Valley 
Traction Co., 157 A. 40, 102 Pa.Su- 
per. 440. 

Tex.—Koock v. Goodnight, Civ.App., 
71 S.W.2d 927, error refused. 
Parson in safety sons 
In action for injuries sustained 
by passenger transferring from one 
car to another when struck by auto¬ 
mobile while standing in safety zone, 
refusing to submit issue of contrib¬ 
utory negligence was held not error. 


—La Ranee v. Casey, 295 P. 520, 211 
Cal. 383. 

23. N.II.—Manor v. Gagnon, 32 A.2d 
688, 92 N.H. 435. 

24. Ky.—Tucker v. Ragland-Pottcr 
Co., 148 S.W.2d 691, 285 Ky. 533. 

Questions of law and fact as to com¬ 
petency or disability of motorist 
see supra subdivision b (1) of this 
section 

What constitutes contributory negli¬ 
gence of persons under disability 
see supra § 484. 

Child under disability 

Whether a hoy eleven years of age, 
afflicted with epilepsy, lack of proper 
muscular coordination, and defective 
eyesight, was negligent so as to pre¬ 
clude recovery for injuries sustained 
in collision with automobile while 
crossing street in or near pedestrian 
lane at intersection, accompanied by 
two older boys, who may have ob¬ 
structed his vision, was a question 
for jury.—Hinckcl v. Steigers, Wash., 
191 P.2d 279. 

Unconsciousness 

(1) In action for death of a pe¬ 
destrian who was struck by motor¬ 
ist’s automobile while lying on high¬ 
way at night, whether pedestrian 
was negligent was for jury.—Kriesak 
v. Crowe, C.C.A.Pa., 131 F.2d 1023. 

(2) A person crossing a street at a 
point other than a crosswalk is not 
barred from recovery as a matter of 
law if he is unconscious at the time 
he was struck by an automobile trav¬ 
eling on the street.—Kleiner v. John¬ 
son, 23 N.W.2d 467, 249 Wis. 148. 
Inability to ran 

Mich.—Haight v. Fox, 289 N.W. 271, 
291 Mich. 601. 

PssbU-mindsdasss 

Ohio.—Jones v. Butler, 62 N.E.2d 
347, 72 Ohio App. 335. 
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25. Mich —Covert v. Randall, 298 N. 
W. 306, 208 Mich 38. 

Pa—Adams v Armour & Co., 16 A.2d 
142, 142 Pa Super 280. 

Tenn.—Hamilton v Moyers, 140 S. 

W 2d 700. 24 Tenn.App. 86 
42 C.J. p 1270 note 42. 

26 . Or.—Weinstein v Wheeler, 16 P. 
2d 383, 141 Or. 216 

42 C.J. p 1270 note 43 

27. N.IL—Clark v. Temple, H64 A. 
763. 86 N.II. 170. 

Blind in one eye 

Conn— Muse v. Page, 4 A.2d 329, 125 
Conn. 219 

Mass - Reed v. Union St Ry. Co.. 

71 N E 2d 114, 320 Mass 706. 

Wash—Woods v Grecnblatt, 1 P.2d 
880, 163 Wash. 433. 

Failure to wear glasses 

Mass.—Bryant v. Emerson, 197 N.E. 
2, 291 Mass. 227. 

28 . Mo.—Althage v. People’s Motor- 
bus Co. of St. Louis, 8 S.W.2d 924, 
320 Mo. 598. 

42 C.J. p 1270 note 44. 

29 . Cal.—Benton v. Douglas, 187 P. 
2d 469, 82 Cal.App.2d 784—Johns¬ 
ton v. Brewer, 105 P.2d 365, 40 Cal. 
App.2d 583. 

Conn.—Kupchunos v. Connecticut 
Co., 26 A.2d 775, 129 Conn. 160. 
Idaho.—Geist v. Moore, 70 P.2d 403, 
58 Idaho 149. 

Md.—Sugar v. Hafele, 17 A.2d 118, 
179 Md. 75. 

Mass.—Pochi v. Brett. 65 N.E.2d 195, 
319 Mass. 197—Martin v. Florin, 
172 N.E. 895, 273 Mass. 13. 

Mich.—Greene v. Richer, 270 N.W. 
194, 278 Mich. 1. 

N.H.—Carr v. Orrill, 166 A. 270, 86 
N.H. 226. 

Or.—Brady v. Schnltzer, 296 P. 961, 
136 Or. 250. 
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(2) Children 

Where the evidence le conflicting, It Is for the trier 
of facts to determine the contributory negligence of a 
child struck by a motor vehicle operated by the defend¬ 
ant. 

Where the evidence is conflicting or different in¬ 
ferences of fact may be reasonably drawn there¬ 
from, it is a question of fact for the trier of the 


facts whether a child, struck by a motor vehicle 
operated by defendant, used due care or was guilty 
of contributory negligence. 30 

The rule has been applied in determining the 
contributory negligence of a minor while a guest 
or occupant of a motor vehicle; 31 or while riding 
a motorcycle, 32 or a bicycle, 33 or some other ve- 


Evidence held sufficient to go to jury 

Cal.—Emery v. Los Angeles R. Cor¬ 
poration, 143 P.2d 112, 61 Cal App. 
2d 455. 

Mass.—Baczek v. Damian, 29 N E 2d 
682, 307 Mass. 167. 

Neb.—Nichols v. Havlat, 7 N.W.2d 
84, 142 Neb. 534. 

Exoneration, by court held error 

In Action by pedestrian for injuries 
sustained when struck by automo¬ 
bile, it was error for trial court to 
exonerate plaintiff from contributory 
negligence arising out of intoxication 
on the ground that evidence support¬ 
ed inference that plaintiff did what 
would have absolved a sober person 
from negligence, where there was 
proof from which a jury might prop¬ 
erly infer that plaintiff was so drunk 
that he could not walk or rely on as¬ 
sumption that defendant would avoid 
hitting him.—Benedict v. Berg, 281 
V.W 650, 220 Wis. 1. 

30. Ark.—Monk v. JonoB. 83 SW.2d 
526, 190 Ark. 1117 -Murphy v 

Clayton, 15 S.W.2d 391, 179 Ark 

225 

Cal —Schroeder v Baumgarteker, 262 
I* 740. 202 Cal. <626—Fortier v. Ho- 
aan, 1 F2d 23, 116 Cal App 50. 
CYnn —Baldwin v. Robertson, 172 A. 
859, 118 Conn. 431 

111 — -Ehrcnheim v. Yellow Cab Co., 
239 Ill.App. 403. 

Iowa.—Gehlbach v. McCann, 249 N. 

W. 144, 216 Iowa 296 
Ky—Kelly v. Marshall’s Adm'r, 120 
SW.2d 142, 274 Ky. 666. 

Mass.—De Francisco v. Heath, 28 N. 
E 2d 995, 306 Mass. 627—Schneider 
v. De Christopher, 16 N.E.2d 857, 
SOI Mass. 241—Stacy v. Dorchester 
Awning Co., 195 N.E. 350, 290 

Mass. 356—Samson v. Abramson, 
176 N.E. 199, 275 Mass. 477—Calr- 
ney v. Cook, 165 N.E. 406, 266 Mass. 
279—Clark v Martin, 158 N.E. 265, 
261 Mass. 6Q—Hart v. Morris & 
Co., 156 N.E. 15, 259 Mass. 211. 

Minn—Allerdyce v. Martin, 298 N.W. 
363, 210 Minn. 366—Holm v. King, 
217 N.W. 122, 173 Minn. 2*60. 

N.J.—Yohann&n v. Benisch, 135 A. 
876. 103 N.J.Law 462—Rullis v. 
Public Service Electric & Oas Co., 
155 A. 455, 9 N.J.Misc. 738—Web¬ 
ster v. Wickham, 135 A. 781, 5 N.J. 
Mlsc. 186. 

N.Y.—Raz&uckas v. New York Dugan 
Bros., 33 N.Y.S.2d 411, 263 App. 
Div. 1002, affirmed 43 N.E.2d 722, 
289 N.Y. 692—Vincinere v. Ward, 


20 N.Y.S.2d 451. 259 App.Div. 1019, 
affirmed 35 N.E 2d 497, 285 NY. 823 
—Lo Vaglio v. Kahn, 1 N.Y.S.2d 
322. 253 App Div. 824—Mosher v. 
Lamora, 282 N.Y.S. 379, 245 App. 
Div, 903—Rhulman v. Roseth Cor¬ 
poration, 238 N.Y.S. 676, 227 App. 
Div. 577. 

Pa—Fabel v. Hnsslett, Com Pl„ 25 
Wash Co. 110, affirmed 43 A.2d 373, 
157 Ta Super 416 

R.I—Knight v. Trainor, 194 A. 713, 
59 R.T. 208. 

Tenn.—Holt v. Walsh, 174 SW2d 
657, 180 Tenn. 307 

Va.—Wash v. Holland, 183 SE 236, 
166 Va. 45. 

42 C.J. p 1270 note 45. 

"It is pointed out by the authori¬ 
ties generally that usually in the 
case of a child as In that of an adult, 
it becomes a question of fact for the 
jury whether such child in using the 
street and meeting automobile trav¬ 
el hazards exercises such care in pro¬ 
tecting itself from injuries as can 
bo reasonably expected on the part of 
one of its age, judgment and expe¬ 
rience ”—Archuleta v. Jacobs, 94 P. 
2d 706. 709, 43 N.M. 425 

31. Cal—Christiana v. Rat taro, 184 
P 2d 682, 81 Cal App.2d 597—Wood¬ 
man v. Hemet Union High School 
Dist. of Riverside County, 29 P.2d 
257, 136 Cal.App. 544. 

Ga—Eddleman v. Askew, 179 S E. 

247, 50 Ga App. 540. 

N.Y.—Schwartz v Kraft, 300 N.Y.S. 

645, 253 App.Div. 736. 

Ohio—May v Szwed, 39 N.E 2d 630. 
68 Ohio App. 459. 

Fa.—Anstine v. Pennsylvania R. Co., 
20 A.2d 774, 342 Pa. 423—Baran v. 
Kalczynski, 198 A. 40, 330 Pa. 52. 
Tenn.—Coppedge v. Blackburn, 15 
Tenn.App. 587. 

Utah.—Balle v. Smith, 17 P.2d 224, 
81 Utah 179. 

Wash.—Embody v. Cox, 289 P. 44, 
157 Wash. 464. 

W.Va.—Jones v.' Ambrose, 38 S.E 2d 
263, 128 W.Va. 715. 

42 C.J. p 1270 note 45 [a]. 

Questions of law and fact as relat¬ 
ing to contributory negligence of 
guests or occupants of motor vehi¬ 
cles generally see supra subdivi¬ 
sion c of this section. 

Biding in dangerous position 

(1) Whether a minor riding in a 
dangerous position was guilty of 
contributory negligence has been 
held to be a question of fact. 
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Cal.—Hernandez v. Murphy, 115 P.26 
565, 46 Cal App.2d 201. 

Ill.—Warput v. Reading Coal Co., 250 
Ill App 450. 

Mich.—Rregcr v. Felgcnson Brosr. 

Co, 249 NW. 493, 2164 Mich. 37. 
N.J —Doryk v. Perth Amboy Bot¬ 
tling Co.. 139 A. 419, 104 N.J.Law 
87. 

Pa—kiough v. American Reduction 
Co of Pittsburgh, 172 A. 722, 315 
I’a. 234—DiQuiscppe v. Hrivnak, 

Coin.Pl., 13 Som.Lcg.J. 287. 

(2) In particular instances minors 
riding in a dangerous position were 
held not guilty of contributory neg¬ 
ligence as a matter of law. 

Mass—Kilmaln v. D'Urbano, 16 N.E. 

2d 659, 301 Mass. 131. 

Pa.—Harris v. Seiavitch, 9 A.2d 376, 
336 Pa. 294. 

32. Ill.—Reilly v. Peterson Furni¬ 
ture Co., 40 N E 2d 780, 314 Ill.App. 
46 

42 C J. p 1270 note 45 Ml. 

33. U S.—.Johnson v. Railway Ex¬ 
press Agency, O C A.111., 131 F.2d 
1009. 

Ala—Reaves v. Hoffman, 180 So. 600. 
28 Ala.App. 188. 

Cal —Hunt v. Los Angeles Ry. Cor¬ 
poration, 294 P 745, 110 Cal.App. 
456. 

D C —E P. Hinkel & Co. v. Gerondi- 
kas, Mun App , 48 A.2d 459. 

Ill.—Johnson v. MeKnight, 39 N.E2d 
700, 313 III.App 260 
Iowa.—Montamck v McMillin, 280 N. 

W. 608. 225 Iowa 442. 

Ky—Thomas v Dahl, 170 S.W.2d 
337, 293 Ky. 808. 

Md —Bozrnan v. State, to Use of 
Cronhardt, 9 A.2d 60, 177 Md 151 
—Miles v. State, for Use of Wist- 
ling, 198 A. 724, 174 Md. 292. 

Mass.—Hinckley v. Capital Motor 
Transp. Co., 72 N.E 2d 419, 321 
Mass. 174. 

Mich—Ertzbischoff v. Smith, 282 N. 
VV. 159, 286 Mich. 306—Crookshank 
v. Henry Vroom & Son. 270 N.W. 
181, 277 Mich. 672—Stoekfisch v. 
Fox. 267 N.W. 754, 275 Mich 630. 
Minn—Carlson v. Sanitary Farm 
Dairies, 273 N.W. 665, 200 Minn. 

177 

Neb—Wiegand v. Lincoln Traction 
Co., 236 N.W. 188, 121 Neb. 130. 
N.Y.—Rockcastle v. Malley, 290 N.Y. 

S. 444, 248 App.Div. 943. 

Or.—Davis v Lavenik, 165 P.2d 277, 

178 Or. 90. 

Pa.—Kaplan v. Brooks, 35 A.2d 89l 
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hide, 84 or a horse; 85 or while walking, 85 or run- other vehicle, 88 or a school bus.* The rule has 

ning, 87 or standing, 88 in the street; or while also been applied in determining the negligence 

boarding or alighting from a streetcar, bus, or of a child while crossing the street; 41 at a regular 


154 Pa Super. 40—Wittman ▼. Stal- 
ford, Covn.Pl.. 82 Del.Co. 145. 

Tenn.—Holt v. Walsh. 174 S.W.2d 
657. 180 Tenn. 307. 

W.Va.—Fielder v. Service Cab Co., 11 
S.E.2d 115. 122 W.Va. 522. 

Wls.—Osborne v. Montgomery, 234* 
N.W. 372, 203 Wls. 223 
42 C.J. p 1270 note 45 [c]. 
iUlmor hold not negligent ae matter 
of law 

Cal.—Hart v. Irvine, 117 P.2d 11. 46 
Cal.App.2d 806. 

Ill.—Glassman v. Keller, 0 N.E.2d 
589. 291 Ill.App. 262. 

Iowa.—Trailer v. Schelm, 288 N.W. 
865. 227 Iowa 780. 

Mass.—Phillips v. Larson, 80 N.E. 2d 
7. 323 Mass. 87—Clouatre v. Lees, 
75 N.E.2d 242. 321 Mass. 679. 

N.Y.—Taylor v. Yukoweic, 77 N.Y. 
S.2d 620, 273 App Dlv. 915, motion 
denied 79 N.Y.S.2d 325, 273 App. 
Div. 973. motion denied 80 N.E.2d 
459, 297 N.Y. 1041. 

Evidence held sufficient to go to Jury 

U.S.—Railway Exp. Agency, Inc. v. 
DiFonzo, CC.A.Mass., 165 F.2d 957 
—Roundtree v. Post, C.C A.La., 134 
F.2d 340. 

Cal.—Wright v. Sniffln, 1S1 P.2d 675, 
80 Cal.App.2d 358. 

N.C.—Cowper v. Brown, 44 S.E.2d 
878. 228 N.C. 213—Wall v. Bain, 23 
S.E.2d 330, 222 N C. 375—Wooten 
v. Smith, 200 S.E. 921, 215 N.C. 48. 
S.C.—Murray v. Martin, 199 S.E. 301, 
188 S.C. 334. 

34L Iowa.—Kallansrud v. Libbey, 13 
N.W.2d 684. 234 Iowa 700. 

N.Y.—Hammer v. Bloomingdale 
Bros., 213 N.Y.S. 743, 215 App.Div. 
308. 

Wis.—De Groot v. Van Akkeren, 273 
N.W. 725, 226 Wis. 105. 

42 C.J. p 1270 note 45 Lb]. 

Elding scooter 

In action for death of child of 
eight, struck by delivery automobile 
while crossing intersection on scoot¬ 
er, question whether presumption 
that minor took due care for his own 
safety was controverted was for 
Jury.—Fortier v. Hogan, 1 P.2d 23, 
115 Cal.App. 50, 

3ft. Ky.—Rose v. Edmonds, 111 S.W. 
2d 427, 271 Ky. 36. 

Neb.—Spangler v. Brown, 289 N.W. 
539. 137 Neb. 510. 

36. Cal.—Scalf v. Elcher, 58 P.2d 
368, 11 Cal.App.2d 44. 

Conn.—Sherman v. William M. Ryan 
& Sons, 21 A.2d 378. 128 Conn. 182. 
X1L—Schw&nz v. Sangamo Electric 
Co., 13 N.E.2d 1007, 294 Ill.App. 
395. 

Ind.—Mellencamp v. Cockerham, 23 
N.B.2d 599, 107 Ind.App. 898. 


Iowa.—Riddle v. Frankl, 247 N.W. 
493, 215 Iowa 1083. 

Minn.—Hubred v. Wagner, 14 N.W.2d 
115, 217 Minn. 129—Harkness v. 
Zube, 235 N.W. 281, 182 Minn. 594. 

Mont.—Pierce v. Safeway Stores, 20 
P.2d 253. 93 Mont. 660. 

N.H.—Grogan v. York, 88 A.2d 295, 
93 N.H. 184. 

Tenn.—Long v. Tomlin, 125 S.W.2d 
171, 22 Tenn.App. 607. 

Vt.—Peno v. Bushey, 4 A.2d 339, 110 
Vt. 260, followed in 4 A.2d 340. 

Wls.—Murphy v. Lachmund Lumber 
& Coal Co., 215 N.W. 822, 194 Wis. 
119. . 

42 C.J. p 1270 note 45 [e]. 

Held not negligent as matter of law 

Cal.—Satarlano v. Sleight, 129 P.2d 
35, 54 Cal App.2d 278. 

Mass.—Holden v. Bloom, 50 N.E 2d 
193, 314 Mass. 309, 147 A.L.R. 722. 

N.Y.—Conti v. Luchs, 73 N.Y.S.2d 
763, 272 App Div. 1025, motion de¬ 
nied 77 N.E.2d 523. 297 N Y. 1033. 

Pa.—Neldllnger v. Haines, 200 A. 581. 
331 Pa. 529. 

Bvldenoe held sufficient to go to Jury 

Cal.—Escobar v. McNiel, 124 P 2d 
70, 51 Cal.App.2d 122. 

Ind.—Pflsterer v. Key, 33 N.E 2d 330. 
218 Ind. 521. 

37. Iowa.—Webster v. Luckow, 258 
N.W. C85, 219 Iowa 1048. 

Mass.—Dirsa v. Hamilton, 182 N E. 
844, 280 Mass. 482. 

N.Y.—Mere v. Hull, 290 N.Y.S. 239, 
248 App.Div. 935. 

Pa— Fabcl v. Hazlett, 43 A.2d 373, 
157 Pa.Super. 416. 

38. Cal.—Powers v. Shelton, 169 P. 
2d 482, 74 Cal.App.2d 757. 

Minn.—McCarthy v. City of St. Paul, 
276 N.W. 1. 201 Minn. 276. 

42 C J. p 1270 note 45 [f]. 

Recovery held not precluded as a 

matter of law.—Howe v. Amoskeag 

Mfg. Co., 174 A. 776, 87 N.II. 122. 

39. Cal.—Dinsmore v. California 

Highway Indemnity Exchange, 1 
P.2d 431, 213 Cal. 107—Moreno v. 
Rossi, 290 P. 481, 107 Cal.App. 560 
—Richmond v. Moore, 284 P. 681, 
103 Cal.App. 173. 

Ga.—Houston v. Taylor, 179 S.E. 207, 
50 Ga.App 811. 

Mass.—Mroczek v. Craig, 44 N.E.2d 
644, 312 Mass. 236. 

N.J.—Horowitz v. Schanerman, 187 
A. 346, 117 N.J.Law 314. 

Pa.—Zoeller ▼. Smallstig, 179 A. 755, 
118 Pa.Super. 265. 

Tex.—Hilliard v. Murdock, Clv.App., 
20 S.W.2d 1070, error refused. 

40. Cal.—Shannon v. Central-Gaith- 
er Union School Dist., 23 P.2d 769, 

| 139 Cal.App. 124. 
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Conn.—Lange v. Hoyt 159 A. 575, 114 
Conn. 590, 82 A.L.R. 486. 

Mass.—Pond v. Somes, 20 N.E.2d 449, 
302 Mass. 587. 

Ohio.—Wheaton v. Conklc, 14 N.E.2d 
363, 57 Ohio App. 373. 

Pa.—Fedorovich v. Glenn, 9 A.2d 358, 
337 Pa. 60 

Va.—Carlton v. Martin, 168 S.E. 348, 
160 Va. 149. 

Wash.—Kellum v. Rounds, 81 P.2d 

783, 195 Wash. 618—Romano v. 
Short Line Stage Co., 253 P. 667, 
142 Wash. 419. 

41. Ala.—Graham v. Werfel, 157 So. 
201, 229 Ala. 385. 

Ark.—Patterson v. Bell, 164 S.W.2d 
902, 204 Ark. 777—Brotherton v. 
Walden, 161 S.W.2d 391, 204 Ark 
92—Gates v. Plummer, 291 S.W 
816, 173 Ark. 27. 

Cal.—Blanton v. Curry, App., 121 V 
2d 125, affirmed and supplemented 
129 P.2d 1, 20 Cal.2d 793—Nightin¬ 
gale v. Birnbaum, 52 P 2d 955, 11 
Cal.App 2d 34—Anderson v. Wal¬ 
ters, 27 P.2d 100, 135 Cal.App. 380— 
Wong Kit v. Crescent Creamery 
Co., 262 P. 481, 87 Cal.App. 563. 
Ill.—Pohl v. Fazzi, 32 N.E.2d 191. 
308 Ill App. 440 —Vail v. Graham, 
259 Ill.App. 172. 

Ktiri.—Briley v. Nussbaum, 252 F 
223, 122 Kan. 438, modified on oth¬ 
er grounds 254 P. 351, 123 Kan, 
68 . 

Md —York Ice Machinery Corpora¬ 
tion v. Sachs, 173 A. 240, 167 Md. 
113. 

Mass. —Mazzaferro v. Dupuis, 75 N. 
E.2d 603, 321 Mass. 718—Fayard v 
Morrissey, 183 N.E. 154, 281 Mass. 
166—Joyce v. Wolf, 161 NE S09. 
264 Mass. 23—Jean v. Nester, 158 
N.E. 893. 261 Mass. 442. 

Minn.—Luther v. Dornack, 229 N.W. 

784, 179 Minn. 528. 

N.J.—Tomaszewski v. Schactman, 174 
A. 530, 113 N.J.Law 679—Nichols 
v. Grunstein, 144 A. 593. 105 NJ 
Law 363—Andresen v. Zimmerman, 
169 A. 638, 12 N.J.Mlsc. 87. 

N.C.—Manheim v. Blue Bird Taxi 
Corporation, 200 S.E. 382, 214 N.C. 
689. 

Pa.—Di Domenico v. Fluck, 176 A. 
210, 317 Pa. 385. 

R.I.—Bourre v. Texas Co., 154 A. 86, 
51 R.I. 234—Bourre v. Texas Co., 
154 A. 82. 51 R.I. 254. 

Tex.—Ligon v. Green, Civ.App., 206 
S.W.2d 629. 

Wls.—West v. Day, 212 N.W. 648. 

193 Wis. 187. 

42 C.J. p 1270 note 45 [h]. 

Held not negligent as nutter of law 
Mich.—Chadwick v. Kempf, 2 N.W. 2d 
440, 300 Mich. 402. 

N.Y.—Nazinitsky v. Slncoff, 15 N.Y. 
8.2d 71, 258 App.Div. 742. 
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intersection or crosswalk; 4 * at a place other than 
an intersection or crosswalk; 48 without maintain¬ 
ing a proper lookout; 44 or without seeing the ap¬ 
proaching vehicle; 45 or without properly estimat¬ 
ing the speed or position of the vehicle. 4 ® So, also, 


it has been held to be a question of fact, on con¬ 
flicting evidence, whether a child was guilty of 
contributory negligence while playing in the 
street; 47 while coasting in the street, 48 in viola¬ 
tion of an ordinance; 49 roller skating; 50 running 


Bvidenoe held sufficient to go to Jury 

Ky. —Kentucky Virginia Stages v. 
Tackett's Adm'r, 171 S.W.2d 4. 294 
Ky. 189. 

Mass.—Ferris v. Turner, 70 N.E.2d 
715. 820 Mass. 656. 

Stepping from behind vehicle or ob¬ 
struction 

Cal.—Patania v. Yellow-Checker Cab 
Co.. 283 P. 295, 102 Cal.App. GOO. 
Me.—Ross v. Russell. 48 A.2d 403. 
Mass.—Bartley v. Almeida, 76 N.E 2d 
22, 322 Mass. 104—Milbury v. 

Turner Center System, 174 NE 
471, 274 Mass 368, 73 A.L R 1070 
N.Y.—-Day v. Johnson. 39 N Y.S.2d 
203, 266 AppDiv. 383. 

N.C.—Morgan v. Carolina Coach Co., 
45 S.E.2d 339, 228 N.C. 280. 

48. Cal.—Moore v. Bishop, 297 P. 

580. 113 Cal.App. 25. 

Md.—Henkelmann v. Metropolitan 
Life Ins. Co., 26 A.2d 418. 180 Md. 
591. 

N H —George v. New England 

Dressed Meat & Wool Co., 164 A. 
209. 86 N.H. 121. 

N Y — Bulson v. Lear, 226 N.Y.S. 479, 
222 App.Div. 413. 

Okl.—Fay v. Brewer, 75 P.2d 42G, 181 
Okl. 554. 

Pa.—Flowers v. Pistella, 200 A. 904, 
132 Pa Super. 338 
42 C.J. p 1270 note 46 Th] (2). 

Diagonally across intersection 

Conn —Di Leo v. Dolinsky, 27 A.2d 
126, 129 Conn. 203. 

43. Cal.—AkoboflC v. Dusenbury, 106 
P 2d 33, 41 Cal.App.2d 173—Jones 
v. Davies, 24 P.2d 364, 133 Cal. 
App. 389. 

Iowa.—Flickinger v. Phillips, 267 N. 

W. 101, 221 Iowa 837. 

Mass.—Boni v. Goldstein, 177. N.E. 

581, 276 Mass. 372. 

Mich.—Dedo v. Skinner, 296 N.W. 265, 
296 Mich. 299—Zylstra v. Graham, 
221 N.W. 318, 244 Mich. 319, opin¬ 
ion adhered to 224 N.W. 343, 246 
Mich. 91. 

N.Y.—Touris v. Fairmont Creamery 
Co., 240 N.Y.S. 225, 228 App.Div. 
569. 

Ohio.—Fightmaster v. Mode, 167 N. 

E. 407, 31 Ohio App. 273. 

Tex.—Green v. Ligon, Civ.App., 190 
S.W.2d 742, refused no reversible 
error. 

42 C.J. p 1270 note 45 [h] (3). 
Meld not negligent as matter of law 
Minn.—Peterson v. Miller. 235 N.W. 
15. 182 Minn. 532—Hollander v. 
Dietrich, 232 N.W. 680, 181 Minn. 
876. 


N.Y.—Fury v. De Robertis, 40 N.Y.S. 
2d 197. 

44. Cal—Jones v. Davies, 24 P.2d 
364, 133 Cal App. 389—Patania v 
Yellow-Checker Cab Co., 283 P. 295, 
102 Cal.App. 600. 

Me —Hamlin v. N. H Bragg & Sons, 
147 A. 602. 128 Me. 358. 

N.Y.—Robbins v. Acme Transfer & 
Storage Co, 55 NYS.2d 41, 269 
App Div. 783—Maynard v Phillips, 
267 N.Y S. 868, 149 Misc 664. 

N.C —Manhcim v. Blue Bird Taxi 
Corporation, 200 S.E. 382, 214 N.C. 
689. 

Tex —Blunt v. H. G Bernlng, Inc., 
Civ App., 211 S.W 2d 773, error re¬ 
fused. 

Wis—Mueller v. O’Leary, 257 N.W. 
161, 216 Wls. 585. 

Conduct held not negligence as mat¬ 
ter of law 

Mass.—Birch v. Strout, 20 N.E.2d 
429, 303 Mass. 28. 

Ohio.—Michalsky v Gaertner, 5 N.E 
2d 181, 53 Ohio App. 341 
Evidence held sufficient to go to jury 
Fla—Connell v. Petri, 30 So.2d 922. 
Tex—Green v. Ligon, Civ.App., 190 
S.W.2d 742, refused no reversible 
error. 

45. Mass.—Fitsgerald v. Brennan, 
197 N.E. 20. 291 Mass. 179. 

Minn.—Peterson v. Miller, 235 N.W. 
15, 182 Minn. 532. 

N.J —Mancino v. Urbaniak, 200 A. 

483, 120 N.J.Law 424. 

Wis—Baumann v. Eva-Caroline 
Home Laundry, 250 N.W. 773, 213 
Wis. 78. 

Minor held not negligent as matter 
of law 

N.Y.—Constantinides v. Manhattan 
Transit Co., 34 N.Y.S.2d 600, 264 
App.Div. 147. 

46. Cal. — Jones v. Davies, 24 P.2d 
364, 133 Cal.App. 389. 

47. Ill.—Moran v. Borden Co., 33 N. 
E.2d 166, 309 Ill.App. 391—Greene 
v. Frenzel Bros. Co., 18 N.E.2d 719, 
298 Ill.App. 622. 

Mass.—Falzone v. Burgoyne, 58 N.E. 
2d 751, 317 Mass. 493—Gaulln v. 
Yagoobian, 158 N.E. 352, 261 Mass. 
145. 

Mich.—Clemens v. City of Sault Ste. 
Marie, 286 N.W. 232, 289 Mich. 
254. 

N.J.—Rizio v. Public Service Electric 
& Gas Co., 23 A.2d 585, 128 N.J.Law 
60. 

Okl.— Davis v. Ballsy, 18 P.2d 147, 
168 Okl. 86. 
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Pa.—Hahn v. Anderson, 192 A. 489, 
326 Pa. 463. 

Tenn.—Potter v. Golden Rule Grocery 
Co, 84 S.W.2d 364, 169 Tenn. 240. 

42 C.J. p 1270 note 45 [I]. 

Conduct held not negligence as mat¬ 
ter of law 

Mont.—Lesage v. Largey Lumber Co., 
43 P.2d 896, 99 Mont. 372. 

Or.—Forrest v. Turlay, 266 P. 229, 
125 Or. 251. 

Evidence held sufficient to go to jury 

Ill.—Moser v East St. Louis & Inter- 
urban Water Co., 62 N.E.2d 558, 326 
Ill App 542 

W.Va—Vance v. Logan Williamson 
Bus Co., 46 S E 2d 783. 

48. Conn—Ogmskns v. Fredsal, 143 
A. 888, 108 Conn 505 

Ind —Tabor v. Continental Baking 
Co., 38 N.E 2d 267, 110 Ind App. 633. 
Me—Illingworth v. Madden, 192 A. 

273, 135 Me. 159. 110 A L.R. 1090. 
Md —Zulver v. Roberts, 161 A. 9, 162 
Md. 636. 

NH—Cleveland v. Reasby, 33 A.2d 
654, 92 NH. 518. 

N.J.—Mellon v. Public Service Inter¬ 
state Transp Co. 166 A. 216. 110 N. 
J.Law 557—Paretti v Mitchell. 167 
A. 29, 11 N J Misc. 663. affirmed 
170 A. 616, 112 N.J.Law 384. 

Pn —Kovacs v. Ajhar, 196 A. 876, 130 
Pa.Super. 149—Fisher v. Duquesne 
Brewing Co of Pittsburgh, 187 A. 
90, 123 Pa Super. 208—Morris v. 
Kauffman, 182 A. 758, 120 Pa.Super. 
615. 

Minor held not negligent as matter 
of law 

N.J.—Reeves v. Prosser, 162 A. 729, 
109 N.J Law 486 

p a .—Smith v. Tachter, 26 A.2d 343, 
344 Pa. 363. 

Evidence held sufficient to go to jury 

Ill —popadowski v. Bcrgaman, 26 N. 

E.2d 722, 304 Ill.App. 422. 

Mass —Wright v. Carlson, 45 N.E.2d 
840, 312 Mass 584. 

Pa.—Smith v. Fachter, 19 A.2d 85, 
342 Pa. 21. 

49. Mass—Sadak v. Tucker. 37 N. 
E.2d 495, 310 Mass. 153—Brown v. 
Daley, 173 N.E. 546, 273 Mass. 432. 

N.Y.—Tyne v. B. F. Goodrich Co., 
297 N.Y.S. 425, 252 App.Div. 24. 

50. N.J.—Elchinger v. Krouse, 144 
A. 638, 105 N.J.Law 402. 

N.C.—Leach v. Varley, 189 S.E. 636. 
211 N.C. 207—Hollingsworth v. 
Burns. 185 S.E. 476, 210 N.C. 40. 
Wash.—Crock v. Magnolia Milling 
Co., 266 P. 727, 147 Wash. 589. 

42 C.J. p 1270 note 45 [j]. 
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or darting into the street; 61 or in other circum¬ 
stances. 62 

Incidental questions of fact involved in deter¬ 
mining the contributory negligence of a child have 
been held, on conflicting evidence, to be for the 
trier of the facts to decide. 63 

Evidence uncontradictcd or insufficient . Where 
the evidence is uncontradicted and the inference 
to be made therefrom is clear, it should be held 


by the court as a matter of law that plaintiff was, 64 
or was not, 66 guilty of contributory negligence. 
So, also, where the evidence is insufficient to war¬ 
rant submission of the issue, the court should rule 
on the question as a matter of law. 66 

Capacity of child. It is generally a question of 
fact for the jury whether the child is or is not 
old or experienced enough to be capable of ex¬ 
ercising some care under the circumstances, 57 


61. Cal.—Mize v. Duffy, 288 P. 798, 
106 C&l.App. 16. 

Idaho.—Bennett v. Deaton, 68 P.2d 
895, 67 Idaho 752. 

Iowa.—Lenth v. Schug. 281 N.W 610, 
226 Iowa 1, reheard 287 N.W. 596, 
226 Iowa 1. 

Ky.—Ball back's Adm’r v. Boland- 
Maloney Lumber Co., 208 S.W.2d 
940, 806 Ky. 647. 

Mass.—Woods v. De Mont, 77 N.E.2d 
220, 322 Mass. 233. 

N.Y.—Winant v. City of New York, 
67 N.Y.S.2d 662, affirmed 67 N.Y.S. 
2d 486. 271 App.Div. 883. 

N.C.—Absher v. Miller, 16 S.E.2d 829, 
220 NC. 197. 

Tex.—Sorrenlino v. McNeill, Civ.App., 
122 S.W.2d 723, error refused. 
Utah.—Wilcox v. Wunderlich, 272 P. 
207, 73 Utah 1. 

From behind vehicle or obstruction 

Qa.—Smith v. Kleinberg. 174 S E. 731, 
49 Ga.App. 194. 

Minn.—Eckhardt v. Hanson, 264 N.W. 

776, 196 Minn. 270, 107 A.L.R. 1. 
S.D.—Alendal v. Madsen, 276 N.W. 
362, 66 S D. 602. 

W.Va.—Pierson v. Liming, 167 S.E. 
131, 113 W.Va. 145. 

58. Cal.—Hoffman v. Maguire, 44 P. 

2d 444, 6 Cal.App 2d 398. 

N.C.—Dotson v. Early, 161 S.E. 685, 
202 N.C 8. 

Pushing automobile 
N.J.—Allen v. Tatum, 167 A. 668, 11 
N.J.Misc. 666. 

Stealing ride 

Mass.—Capano v. Melchionno, 7 N. 

E.2d 693, 297 Mass. 1. 

Minn.—Middaugh v. Waseca Canning 
Co., 281 N.W. 818, 203 Minn. 456. 

42 C.J. p 1270 note 45 [k]. 

On school grounds 

(1) Whether child injured on 
school ground was guilty of contrib¬ 
utory negligence was held a question 
for the Jury. 

Mass.—Tenney v. Reed, 169 N.E. 913, 
262 Mass. 335. 

Wash.—Gattavara v. Lundin, 7 F.2d 
958, 166 Wash. 548. 

(2) It has been so held where a 
child was warned to stay away from 
the school grounds.—Smith v. Harg- 
er, 191 P.2d 25, 84 Cal.App.2d 361. 

03. Cal.—Fietz v. Hubbard, 138 F.2d 
815, 59 Cal.App.2d 124. 


N.Y.—Schuvart v. Werner, 60 N.E. 

2d 633, 291 N.Y. 32 
Conduct la emergency 
WTiether boy, rushing into path of 
car when seeing danger, was excused 
under emergency ruie, was held for 
jury under evidence.—Autio v. Mil¬ 
ler, 11 P.2d 1039, 92 Mont. 150. 

54. Ind.—Tabor v. Continental Bak¬ 
ing Co.. 38 N.E 2d 257, 110 Ind. 
App. 633. 

Requirements of evidence stated 

(1) Extremely clear proof would 
be necessary to Justify holding that 
six-year-old girl, struck by automo¬ 
bile while crossing intersection, was 
contributorily negligent as matter of 
law.—Conner v. Henderson, 291 P. 
641, 108 Cal.App. 237. 

(2) In action for injuries sustained 
by minor pedestrian when struck by 
an automobile while crossing the 
street, testimony given on plaintiffs’ 
case, in order to establish contribu¬ 
tory negligence as a matter of law, 
must have been totally inconsistent 
with the exercise of ordinary care by 
the pedestrian, even disregarding the 
disputable presumption as to exer¬ 
cise of ordinary care for his own 
safety to which pedestrian was en¬ 
titled because of his inability to tes¬ 
tify due to loss of memory resulting 
from injuries; and, if on the pedes¬ 
trian's case, the jury could reason¬ 
ably find that it was more proba¬ 
ble or even equally probable that pe¬ 
destrian was not guilty of contribu¬ 
tory negligence, the granting of a 
nonsuit on that ground would be 
error.—Satariano v. Sleight, 129 P.2d 
35. 64 Cal.App.2d 278. 

Improper turn by bicyclist 

Evidence of minor bicyclist's vio¬ 
lation of statute or ordinance for¬ 
bidding making of a left turn with¬ 
out passing to right of center of in¬ 
tersection must be undisputed to 
raise presumption that bicyclist was 
guilty of contributory negligence as 
a matter of law.—Holt v. Walsh, 174 
S.W.2d 667, 180 Tenn. 307. 

Sudden turn of bioyole without 
waning 

In action for death of boy riding 
bicycle, struck in rear by automobile 
driven by defendant in attempting to 
pass bicycle, defendant's unim¬ 
peached testimony that deceased sud¬ 
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denly turned bicycle to right directly 
in front of automobile without warn¬ 
ing after having turned from right 
to left side of highway required in¬ 
struction of verdict for defendant.— 
Blxby v. Ayers, 298 N.W. 633, 139 
Neb. 662. 

Failure to bring bioyole under control 

A bicyclist riding downhill on nar¬ 
row street, on seeing automobile 
parked on curve, had duty of bring¬ 
ing bicycle under such control that 
he could stop behind parked auto¬ 
mobile and not run into it if neces¬ 
sity created by vehicle approaching 
in opposite direction should develop, 
and his failure to fulfill this duty 
was contributory negligence as mat¬ 
ter of law.—Gallons! v. Griffiths, 38 
A.2d 721. 155 Pa Super. 306. 
Running into street 
N.C.—Proctor v. Carter Fabrics 

Corp., 40 S.E 2d 472. 227 NC 698 

55. N.Y.—Puleo v. National Transp. 
Co, 48 N Y.S 2d 867, 268 App Div. 
790. 

42 C.J. p 1271 note 47. 

56. Ill —Buffa v. Blank, 6 N.E.2d 
250, 288 111 App. 628 

Tex.—Temple Lumber Co. v. Living. 
Civ.App., 289 S.W. 746. 

57. Ala.—Graham v. Wcrfol, 157 So. 
201, 229 Ala. 385. 

Mich.—Stehouwer v. Lewis, 227 N.W. 

759, 249 Mich. 76, 74 A L R 844. 
N.Y —Touris v. Fairmont Creamery 
Co., 240 N.Y.S. 225, 228 App.Div. 
569. 

Tenn.—Taylor v. Robertson, 12 Tenn. 
App. 320. 

42 C.J. p 1271 note 46. 

A s to children of particular ages 

(1) Six-year-old child.—Van Lyde- 
graf v. Scholz, 4 N.W.2d 121, 240 Wis. 
599. 

(2) Child nearly eight.—De Nardi 
v. Palanca, 8 P.2d 220, 120 Cal.App. 
371. 

(3) Children eight to nine. 

Cal.—Fortier v. Hogan, 1 P.2d 23. 
115 Cal.App. 50. 

Va.—Wash v. Holland, 183 S.E. 236, 
166 Va. 45. 

Wash.—Burget v. Saginaw Logging 
Co., 86 P.2d 1117, 198 Wash. 61. 

(4) Eleven-year-old child.—Hunt v. 
Los Angeles Ry. Corporation, 294 P. 
745, 110 Cal.App. 466. 
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except where it may be held, as a matter of law, 
that a minor of a certain age has/ 58 or does not 
have, 69 such capacity. 

Parents with respect to child. Where the evi¬ 
dence is conflicting or different inferences of fact 
may be reasonably drawn therefrom, it is a question 
for the trier of the facts whether a parent of a 
child struck by defendant was guilty of contribu¬ 
tory negligence with respect to his care or super¬ 
vision of the child. 60 

§ 528. - Ultimate Negligence; Last Clear 

Chance Doctrine 

Where evidence Is conflicting or subject to different 
Inferences, it is a question of fact whether the defend¬ 
ant, notwithstanding plaintiff’s contributory negligence, 
had opportunity to avoid the accident and was guilty of 


negligence so as to be liable under the doctrine of ulti¬ 
mate negligence or last clear chance. 

Where the evidence is conflicting or different 
inferences of fact may reasonably be drawn there¬ 
from, it is a question of fact for the trier of the 
facts whether defendant, notwithstanding the con¬ 
tributory negligence of plaintiff, had opportunity 
to avoid the accident and was guilty of negligence 
with respect thereto, subjecting him to liability un¬ 
der the doctrine variously known as the doctrine 
of the last clear chance, the doctrine of ultimate 
negligence, the doctrine of discovered peril, or 
the humanitarian doctrine. 61 However, it is es¬ 
sential that the evidence be sufficient to warrant 
submission of the issue of negligence under this 
doctrine to the jury; 62 and, where the evidence 
is uncontradictcd and no inference may reason- 


<B) Fourtcen-year-old.—Flowers v. 
Pistella, 200 A. 904, 132 Ta.Super 
338 

(6) Girl six years of age—Birch v 
Strout, 20 N.E.2d 429, 303 Mass. 28 

(7) Girl of eight —Moeller v. Pack¬ 
ard. 261 P. 315. 86 Cal.App. 459. 

(8) Five-year-old boy. 

Cal.—Mecchl v. Lyon Van & Storage 
Co., 102 T.2d 422. 38 Cal App 2d 674. 
hearing denied 104 P.2d 26, 38 Cal 
App.2d 674. 

Mass —Capano v. Melchionno, 7 N E 
2d 593, 297 Mass. 1. 

(9) Boy five years and seven 
months.—McKay v. Hedger, 34 P.2d 
221. 139 Cal.App. 266. 

(10) Bov six years of age. 

Cal—Whelan v. Bigelow, 92 P.2d 952, 
33 Cal.App 2d 717. 

NY—Maynard v. Phillips, 267 N.Y.S. 
868, 149 Misc. 664. 

(11) Eight-year-old boy.—Christi¬ 
ana v. Rattaro. 184 P.2d 682. 81 Cal. 
App.2d 597. 

(12) Eleven-year-old boy.—Bow¬ 
man v. Stouman, 141 A. 41, 292 Pa. 
293. 

(13) Twelve-year-old boy.—Ohm v. 
Miller, 167 N.E. 482, 31 Ohio App. 
446. 

’ (14) Fourteen-year-old boy.—Tu- 
renno v. Smith, 9 N.W.2d 409, 215 
Minn. 64. 

OonAuot in emergency 

In action for injuries received by 
fourteen-year-old pedestrian when 
struck by truck while crossing street 
at pedestrian crosswalk at intersec¬ 
tion, capacity of pedestrian and 
measurement of her responsibility 
with respect to being confronted by 
a sudden danger was for jury and not 
for the court.—Flowers v. Pistella, 
200 A. 904, 182 Pa.Super. 331. 

68. Tenn.—Holt v. Walsh, 174 S.W. 
2d 657, 180 Tenn. 807. 


Age of minor 

(1) Eighteen years of age.—Holt 
v. Walsh, supra. 

(2) A flfteen-year-old hoy.—Gal- 
lcnz v. Griffiths, 38 A.2d 721, 155 Pa. 
Super. 306. 

(3) Where testimony of nine-year- 
old boy seeking to recover for in¬ 
juries sustained when struck bv auto¬ 
mobile established that he had suffi¬ 
cient intelligence to understand dan¬ 
ger of being struck by automobile, 
trial court was Justified in assuming 
that he was legally capable of being 
guilty of contributory negligence, 
and submission of that issue was 
unnecessary—l)i\nn v. Stringer, 12G 
SW.2d 448, 277 Ky. 347. 

Subject to adult standard of care 
Boy, fifteen years of age, riding 
on truck as guest, would not be lia¬ 
ble as matter of law for contributory 
negligence in collision of truck with 
automobile unless he failed to exer¬ 
cise care which would have been ex¬ 
ercised under similar circumstances 
by ordinarily prudent adult in face 
of palpable and manifest peril.— 
Laseter v. Clark, 189 S.E. 265, 54 
Ga.App. 6G9. 

59. N.Y.—Verni v. Johnson, 68 N.E. 

2d 431, 295 N.Y. 436. 

Age of ohild 

(1) Three years and two months. 
—Verni v. Johnson, supra. 

(2) Seven-year-old hoy.—Bonn lug 
v. Schlemmer, 14 N.E.2d 941, 57 Ohio 
App. 457. 

(3) Boy five years old struck by 
automobile could not as matter of 
law be held to same degree of care 
as adult.—Morro v. Brockett, 145 A. 
659, 109 Conn. 87. 

80. Cal.—Jordan v. Guerra, 144 P. 
2d 349, 28 Cal.2d 469. 

42 C.J. p 1271 note 48. 

81. U.S.—U. S. Can Co. v. Ryan, C. 
| C.A.Mo., 39 F.2d 445, certiorari de- 
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niod 61 S.Ct. 23, 282 U.S. 842, 75 
LEd. 748. 

Iowa.—Russell v. Leschensky, 276 N. 

W. 608. 224 Iowa 334. 

Mo.—Doherty v. St. Louis Butter Co., 
98 S W.2d 742, 339 Mo. 996—Doty 
v. Fisher, App., 200 S.W.2d 534— 
Swam v. Anders, 140 S W 2d 730, 
235 Mo.App. 125—Kasperskl v. 
Rainey, App, 135 S.W.2d 11—Rob¬ 
inson v. O’Shanzky, App., 96 S.W. 
2d 895—Marshak v. William J. 
Brennan Grocery Co., App.. 83 S. 
W.2d 185—Bramble tt v. Harlow, 
App.. 75 S W.2d 626—Gavin v. For¬ 
rest. App., 72 S.W 2d 177—Stevens 
v. Westport Laundry Co., 25 S.W. 
2d 491, 224 Mo.App. 955—McCarter 
v. Burger, App.. 6 S.W.2d 979. 

N.II.—Mack v. Hoyt, 55 A. 2d 891, 
94 N.II 492. 

Va—Dobson-Peacock v. Curtis, 186 
S E 13. 166 Va. 550. 

42 C J. p 1271 note 49. 

Doctrine of last clear chance: 

Generally see the C.J.S. title Neg¬ 
ligence §§ 136-139, also 45 C.J. p 
984 note 82-p 996 note 41. 

With respect to motor vehicles 
generally see supra §8 493 (1)- 
493 (5). 

Evidence held sufficient to go to Jury 

U S.—Skaggs Safeway Stores v. Dun- 
kle, C.C.ANcb., 49 F.2d 169, cer¬ 
tiorari denied 52 S.Ct. 9, 284 U.S. 
622, 76 LEd. 531. 

Mo—Crawshaw v. Mable, App., 52 S. 
W 2d 1029. 

42 C.J. p 1271 note 49 [h]. 

02. Mo.—Gurwell v. Jefferson City 
Lines, 192 S.W.2d 683, 239 Mo.App. 
305. 

Requisites of fubsnisslble case 
(1) In order to justify submission 
of a case to the jury on the humani¬ 
tarian or last clear chance theory, 
every necessary element of the cause 
of action based on such theory must 
be established by the evidence.-- 
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ably be made therefrom that defendant could have 
avoided the accident, the last clear chance doctrine 
has no application as a matter of law. 63 It has 
been held that, even though the evidence does not 
warrant submission of the issue of negligence un¬ 
der this doctrine, the case should not be completely 
withdrawn from the jury unless every assigned 
ground of primary negligence is unsupported. 64 
Where the negligence of each of the parties con¬ 
tinued concurrently up to the moment of injury, it 


has been held that the question of ultimate negli¬ 
gence or last clear chance should not be submitted 
to the jury. 65 

In accordance with these rules, where the evi¬ 
dence is conflicting, the applicability of the last 
clear chance doctrine, and the liability of defendant 
thereunder, have been held to be questions of fact 
where the injured person was the operator or oc¬ 
cupant of a motor vehicle 66 which collided with 
defendant’s vehicle at an intersection, 6 ? or with 


Gurwell v. Jefferson City Lines, su¬ 
pra. 

(2) Issue of discovered peril 
should have been submitted in auto¬ 
mobile accident case if discarding ad¬ 
verse evidence, and, crediting all evi¬ 
dence and legitimate conclusions 
favorable to plaintiff, jury might 
have found for plaintiff on issue.— 
Fernandez v. Rahe, Tex Civ.App., 61 
S.W.2d 529. error refused. 

Failure to blow horn. 

In order to make a submissible 
case under humanitarian doctrine 
based on defendants’ failure to sound 
horn, more is required than show¬ 
ing of a mere possibility that acci¬ 
dent might have been avoided if horn 
had been sounded; and evidence 
must disclose that a reasonably suffi¬ 
cient time was afforded after peril 
was discoverable during which inter¬ 
val it was reasonably possible for 
horn to have been sounded, for plain¬ 
tiff to have heeded horn and to have 
escaped to safety.—Smith v. Sied- 
hoff. Mo., 209 S W.2d 233. 

Fv'denoe held not sufficient to go to 
Jury 

Mo—-Payne v. Reed. 69 S.W.2d 43, 
332 Mo. 343. 

Tex.—Texas Bus Lines v. Whatley, 
Civ.App., 210 S.\V.2d 626, error re¬ 
fused, no reversible error—Adams 
v. Siefferman, Civ.App., 197 S.W. 
2d 606—Jewell v. El Paso Electric 
Co., Civ App., 47 S.W.2d 328, error 
dismissed. 

42 C.J. p 1271 note 49 [i]. 

63. Fla—-Ward v. City Fuel Oil Co., 
2 So.2d 686, 147 Fla. 320. 

Ky.—Knecht v. Buckshorn, 25 S.W. 

2d 727, 233 Ky. 329. 

Mo.—Smith v. Siedhoff, 209 S.W.2d 
233. 

R.I.—Sarcione v. Outlet Co. v 163 A. 

741, 53 R.I. 76. 

42 C.J. p 1272 note 61. 

04. Mo.—Irvin v. Kelting, App., 46 
S.W.2d 924. 

66 . Mich.—Routt v. Berndge, 293 N. 
W. 900, 294 Mich. 6'66—Szost v. 
Dykman, 233 N.W.‘ 203, 262 Mich. 
151. 

Wash.—Thompson v. Porter, 161 P. 

2d 433, 21 Wash.2d 449. 

68. U.S.—Atlantic Refining Co. v. 
Jones, C.C.A.W.Va., 70 F.2d 89. 


Idaho.—York v. Alho, 16 P.2d 980, 
52 Idaho 528. 

Mo.—Yontz v. Shernoman, App., 94 S 
W.2d 917—Ford v. Pieper, App, 24 
S.W.2d 1054—Brooks v. Menaugh, 
App., 10 S.W.Sd 327. 

N.H—Mack v. Hoyt, 55 A 2d 891, 94 
N.H. 492. 

N.C.—Newbem v. Leary, 1 S.E.2d 
384, 215 N.C. 134. 

Tex—Vontsteen v. Rollish, Civ App , 
133 S.W.2d 589, error refused— 
Friske v. Graham, Civ.App., 128 S 
W.2d 139. 

Wash.—Browning v. Bremerton- 
Charleston Transit Co., 183 P 2d 
1005, 28 Wash.2d 713. 

W.Va.—Strode v. Dyer, 177 S.E. 878, 
115 W.Va. 733. 

Failure to use chains 

In determining whether automo¬ 
bile collision case should have been 
submitted under last clear chance 
doctrine, question whether defend¬ 
ant's failure to use chains on icy 
road was prudent was held immateri¬ 
al. last chance rult referring only to 
existing situation and means immedi¬ 
ately at hand.—Ramsdell v. John B. 
Varick Co., 170 A. 12, 86 N.H. 457. 

Bvldence held sufficient to go to Jury 

Ala—Faulkner v. Gilchrist, 143 So. 
803, 226 Ala. 391 

Cal.—Boynton v. Richfield Oil Co., 4 
P.2d 614, 117 Cal.App 699. 

Mo.—Davis v. Howell, 27 S.W.2d 13, 
324 Mo. 1227—Spriggs v. Calumet 
Cab Co., App, 161 S.W.2d 741— 
Jones v. Austin, App, 154 S.W.2d 
378—Vandenherg v. Snider, App., 
83 S.W.2d 201—Burton v. Phillips, 
App., 7 S.W.2d 712. 

Wash.—Smith v. Ilratnober, 62 P.2d 
455, 188 Wash. 244. 

Svideno# held insufficient to go to Ju¬ 
ry 

Iowa.—Rutherford v. Gilchrist, 256 
N.W. 516, 218 Iowa 127. 

Mich.—Allen v. Edelson, 251 N.W. 
319, 265 Mich. 110. 

Mo.—Cook v. Day, 172 S.W.2d 648— 
Bauer v. Wood, 154 S.W.2d 356, 
236 Mo.App. 266—Sapp v. Carman 
Co., App., 95 S.W.2d 658. 

N.H.—Ramsdell v. John B. Varick 
Co., 170 A. 12, 86 N.H. 457. 

Tex.—Turner v. Texas Co, 159 S.W. 

2d 112, 138 Tex. 380—Schumacher 
| v. Missouri Pac. Transp. Co., Civ. 
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App., 116 S.W.2d 1136, error dla- 
missed—Cantu v. South Texas 
Transp. Co., Civ.App., 110 S.W.2d 
995. 

07. Cal.—Root v. Pacific Greyhound 
Lines, 190 F.2d 48. 84 Cal.App 2d 
135—Betschart v. Steel, 143 P.2d 
81, 61 Cal.App 2d 517—Smith v. Ag- 
gola, 81 P 2d 997, 27 Cal.App.2d 
750—Jacobsen v. Vaughn, 21 P.2d 
141, 131 Cal.App. 277—Handley v. 
Lombardi, 9 P.2d 867, 122 Cal.App. 
22 . 

Fla—Dunn Bus Service v. McKin¬ 
ley. 178 So. 865, 130 Fla. 778. 

Ill —Beard v. Rockford Milwaukee 
Dispatch Co., 8 N.E.2d 957, 290 Ill. 
App. 615. 

Mo.—Teague v. Plaza Exp. Co., 190 
S.W.2d 254, 354 Mo. 582—Bowman 
v. Standard Oil Co. of Indiana, 169 
S.W 2d 384. 350 Mo. 958—Hangge 
v. Umbright, 119 S W 2d 382— 
Byrnes v. Poplar Bluff Printing 
Co., 74 S W 2d 20—Shelley v. Hall 
Drive It Yourself Co., App., 112 S. 
W.2d 904—Villmger v. Nighthawk 
Freight Service. App., 104 S W 2d 
740—Power v. Frischcr, 87 S.W.2d 
692, 229 Mo.App 1056—Park ville 
Milling Co. v. Massman, App., 83 
S\V2d 128—La Font v. Bryant, 
App., 60 S.W.2d 415—Brockman v. 
Robinson, App., 48 S.W.2d 128— 
Elliott v. Richardson, App., 28 S. 
W.2d 408—Jageles v. Berberich, 
App., 20 S.W 2d 577—Banks v. Em¬ 
pire Dist. Electric Co., App., 4 S. 
W.2d 875. 

Neb.—Parsons v. Berry, 264 N.W. 
742, 130 Neb. 264. 

Va.—Slate v. Saul, 40 S.E.2d 171, 185 
Va. 700—Gray v. Van Zaig, 37 S. 
E.2d 751, 185 V«u 7. 

42 C.J. p 1271 note 49 [e]. 

Bvldence held sufficient to go to jury 

U.S.—Nielsen v. Rlchman, C.C.A.S.D., 
114 F.2d 343, certiorari denied 
Rlchman v. Nielsen, 61 S.Ct. 172, 
311 U.S. 705, 85 LEd. 468. 

Cal.—Bullock v. Western Wholesale 
Drug Co., 266 P. 978, 91 Cal.App. 
369. 

Colo.—Woods y. Slegrlst, 149 P.2d 
241, 112 Colo. 257. 

Md.—Longenecker v. Zanghl, 2 A. 2d 
20, 175 Md. 307. 

MIbb.—A vent v. Tucker, 194 So. 596, 
188 Miss. 207. 
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defendant’s vehicle which was traveling in the same 
direction, 68 or approaching from the opposite di¬ 
rection, 66 or of a vehicle making a left turn, 70 
or one which was parked or stopped on the high¬ 
way; 71 where the injured person was a motor¬ 


cyclist, 72 a bicyclist, 78 a driver or occupant of a 
horse-drawn vehicle, 74 or a person riding, owning, 
or in charge of animals; 75 where the injured per¬ 
son was a pedestrian 76 crossing the street or high- 


Mo.—Sollenberger v. Kansas City 
Public Service Co., 202 S.W.2d 25. 
8S6 Mo. 414—Fisher v. Ozark Milk 
Service. 201 S.W.2d 306. 356 Mo. 95 
—Dilallo v. Lynch, 101 S.W.2d 7, 
349 Mo. 82—White v. Teague, App., 
177 S.W.2d 617. affirmed 182 S.W.2d 
288, 353 Mo. 247—Zimmerman v. 
Salter, App., 141 S.W.2d 137—Kas- 
perskl v. Rainey, App., 135 S.W.2d 
11—Martin v. Kiefer, App., 95 S. 
W.2d 1214—Nagle v. Alberter, App.. 
63 S.W.2d 289. 

N.H.—Mack v. Hoyt, 56 A.2d 891, 94 
N.H. 492. 

S.D—Nielsen v. Richman, 299 N.W. 

74. 68 S.D. 104. 

Va—]James v. Mabry, 42 S.E.2d 304, 
186 Va. 243. 

Evidence held insufficient to so to 
Jury 

Iowa —Ilogan v. Nesbit, 246 N W 
270, 21i6 Iowa 75. 

Ky—Consolidated Coach Corpora¬ 
tion v. Hopkins* Adm’r, 37 S W.2d 
1, 238 Ky. 136. 

Mich.—Wells v. Oliver. 277 N.W. 872, 
283 Mich. 168. 

Mo.—Gosney v. May Lumber & Coal 
Co., 179 SW.2d 51, 352 Mo 693— 
Roberts v. Consolidated Paving & 
Material Co.. 70 S.W.2d 643, 335 
Mo. 6—Miller v. Wilson, App., 288 
S W 997. 

N.II.—La Coss v. National Casket 
Co., 190 A. 286, 88 N.H. 403. 

42 CJ. p 1271 note 49 [i] (3). 

68 . Iowa.—Glover v. Vernon, 285 N. 
W. 652. 226 Iowa 1089. 

N.C —Morris v. Seashore Transp. Co., 
182 S E 487, 208 N.C. 807. 

Tex.—Southland Greyhound Lines v. 
Richards, Civ.App.. 77 S.W.2d 272, 
error dismissed. 

Evidence held Insufficient to go to Ju¬ 
ry 

W.Va.—Juergens v. Front, 163 S.E. 
618, 111 W.Va. 670. 

69. Ark.—A. S. Barboro & Co. v. 
James, 168 S.W.2d 202, 205 Ark. 
53. 

Idaho.—Evans v. Davidson, 77 P.2d 
661. 58 Idaho 600. 

Ky.—Weintraub v. Cincinnati, N. & 
C. Ry. Co., 184 S.W.2d 345, 299 Ky. 
114—Cincinnati, N. & C. Ry. Co. 
v. Renaker, 153 S.W.2d 906, 287 
Ky. 388. 

Neb.—Roby v. Auker, 32 N.W.2d 491, 
149 Neb. 734. 

R.I.—Comstock v. John Hope & Sons 
Engraving & Mfg. Co., 139 A. 654. 

Tex.—Texas Bub Lines v. Whatley, 
Civ.App., 210 S.W.2d 626, error re¬ 
fused, no reversible error. 


Evidence held sufficient to go to Ju¬ 
ry 

Cal.—Pair v. Hammond Lumber Co., 
295 P. 581. Ill Cal.App. 42ifi. 

Conn.—Germon v. Noe, 27 A.2d 378, 
129 Conn. 333. 

Mo.—Eisenbarth v. Towell Bros. 
Truck Lines, 161 S W.2d 263— 
Brannon v. Abernathy Furniture 
Co, 130 S.W.2d 562, 344 Mo. 1171 
—Melenson v. Howell, 130 S.W.2d 
555, 344 Mo. 1137—Clarke v. Jack- 
son, 116 S.W.2d 122, 342 Mo. 537— 
Francis v. Missouri Pac. Transp. 
Co, App, 85 S.W.2d 915. 

Tex—Bverley v. Bauer, Civ.App., 99 
S.W.2d 641, error dismissed. 
Evidence held insufficient to go to 
Jury 

Mo.—Rafferty v. Levy, App, 153 S 
W 2d 765—Swain v. Anders, 140 S. 
W 2d 730, 235 Mo.App 125. 

Tex—Posey v Sehuhmaeher Co, 215 
S W 2d 880—Thurmond v. Pepper, 
Civ App., 119 S.W 2d 900, error dis¬ 
missed—English v. Terry, Civ. 
App., 85 S.W 2d 1063, affirmed 112 
S.W 2d 446, 130 Tex 632. 

70. Mo —Tunget v. Cook, App , 94 
S.W.2d 921—Repp v Kirkwood Ice 
Cream Co., App.. 25 S W 2d 135. 

NH— Howe v. Phofolos, 161 A. 379. 
85 N.H. 539. 

Evidence held insufficient to go to 
Jury 

Tex—Brown v. Winn, Civ App., 176 
S W 2d 595, error refused. 

71. Cal.—Winn v. Long, 265 P. 805. 
203 Cal. 758- -Giorgett i v. Wollas¬ 
ton, 257 P 109, 83 Cal App 358 

Iowa—Russell v Leschensky, 276 N. 

W. 60S, 224 Iowa 334. 

NC—Hunter v. Bruton, 5 S E.2d 719, 
216 NC 540. 

Evidence held sufficient to go to jury 

Mo—Cross v. Wears, App., 67 S.W. 
2d 517. 

Neb—Folken v. Petersen, 1 N.W.2d 
916, 140 Neb. 800. 

Tex.—Rogers v. Cotton, App., 42 S. 
W 2d 173, error dismissed. 

Bvldenoe held insufficient to go to 
Jury 

Mo.—Freed v. Mason, App., 137 S. 
W.2d 673. 

72. Ala.—Birmingham Stove & 

Range Co. v. Vanderford, 116 So. 
334, 217 Ala. 342. 

Vt—Lafernere v. Gray, 160 A. 270, 
104 Vt. 3>66. 

42 C.J. p 1271 note 49 [c], 

Bvldenoe held sufficient to go to Jury 

Mo.—Cameron v. Howerton, 174 S. 
W.2d 206—Phillips v. Henson, 30 S. 
W.2d 1065, 326 Mo. 282. 
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Bvldenoe held insufficient to go to 
Jury 

Mo—Burton v. Joyce, App., 22 S.W. 
2d 890. 

73. Ala—Godfrey v. Vinson, 110 So. 
13, 215 Ala. 166. 

Kan —Baldwin v. Devlin, 8 P.2d 320. 
134 Kan. 844. 

Mich.—Essenberg v. Achterhof, 237 
N.W. 43, 255 Mich 55. 

Mo.—Thompson v. Wilson, App., 119 
S W.2d 848. 

W.Va.—Fielder v. Service Cob Co., 
11 SE.2d 115, 122 W Va. 522. 

42 CJ p 1271 note 49 H>1. 

Evidence held sufficient to go to jury 
Vo —Parker v. Norfolk Orange Crush 
Bottling Co., 8 S E 2d 301, 176 Va. 
249. 

Bvldenoe held insufficient to go to 
Jury 

Mo —Bumgarner v. Ekstrum, 67 S. 

W.2d 520. 228 Mo App. 424. 

Tex—Hornsby v. Houston E’ectrio 
Co, Civ.App., 125 S W.2d 346, error 
dismissed, judgment correct 

74. Mo—Knebel v Poese, App, 153 
S.W 2d 844—Nordmann v. J. Hahn 
Bakery Co., App. 298 S.W. 1037. 

42 C.J. p 1271 note 49 If]. 

Evidence held sufficient to go to jury 
Mo—Knebel v. Poese, App, 153 S W. 
2d 844. 

75. Mo—Holloway v Barnes Grocer 
Co. 15 S.W 2d 917, 223 Mo.App. 
1026. 

Mule driver struck by motorcyole 
Mo —llouslev v. Berborich Delivery, 
App . 87 S W 2d 209 

Evidence held insufficient to go to 
Jury 

Mo—Bates v Brown Shoe Co., lit 
S.W.2d 31, 342 Mo. 411. 

76. Cal - Bailey v Wilson, 61 P.2d 
68, 16 Cal App 2d 645. 

Conn—McLaughlin v. Schreiber, 13ft 
A 467, 105 Conn. 610, o\iTrulcd 
Lanfare v. Putnam, 161 A. 242, 115 
Conn 267. 

D.C—Tyler v. Starke, 128 F.2d 611, 
7'6 U S App.DC. 42. 

Fla.— Brandt v. Dodd, 8 So.2d 471, 
150 Fla. 635. 

Ky.—Kinsella v. Meyer’s Adm’r, 102 
S.W 2d 974, 267 Ky 508—Button v. 
Pinckley, 69 S.W 2d 347, 253 Ky. 
323—Cumberland Grocery Co. v. 
Hewlett, 22 S.W.2d 97, 231 Ky. 702. 
Mo.—Blunk v. Snider, ill S.W.2d 163, 
342 Mo. 26—Allen v. Kessler, 64 
S W 2d 630—Reith v. Tober, 8 S. 
W 2d 607, 320 Mo. 725—Dove v. 
Stafford, 91 S.W.2d 161, 230 Mo. 
App. 241—Taylor v. Kelder, 88 'S. 
W.2d 436, 229 Mo.App. 1117—Scog¬ 
gins v. Miller, App., 80 S.W.2d 724 
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way, 77 also where the injured person was a pe- | destrian running' out into the street or high- 


—Bramblett v. Harlow, App., 75 S. 
W.2d 626—Robertson v. Scoggins, 
App., 73 S.W.2d 430—Hod gins v. 
Jones, App., 64 S.W.2d 309—Woods 
v. Moore, App., 48 S.W.2d 202— 
Loughlin v. Marr-Bridger Grocer 
Co., App., 10 S.W.2d 75—Nlckelson 
v. Cowan, App., 9 S.W.2d 634—Ike- 
meyer v. Stanford, App., 2 S.W.2d 
106. 

N.H.—Frost v. Stevens, 184 A. 869, 
88 N.H. 164. 

Tex.—Surkey v. Smith, Civ App., 136 
S.W.2d 893, error refused. 

Va.—Herbert v. Stephenson, 35 S.E. 
2d 763, 184 Va. 457—Dobson-Pea- 
cock v. Curtis, 186 S E 13, 166 Va 
650—Lucas v. Craft, 170 S.E. 83 f 6, 
161 Va. 228. 

42 C.J. p 1271 note 49 [a]. 

Defendant held not negligent as mat¬ 
ter of law 

In action for death of pedestrian 
who was struck by automobile, tes¬ 
timony of witness as to test with 
automobile of same model as defend¬ 
ant's and with headlights of test au¬ 
tomobile on same beam as defendant 
testified he had his at time of acci¬ 
dent was not conclusive of fact that 
defendant, by ordinary care, could 
have seen pedestrian in a position of 
peril at such time as thereafter to 
avoid accident with means at his dis¬ 
posal, so as to establish the defend¬ 
ant’s negligence under last clear 
chance doctrine as a matter of law. 
—Hartman v. Dyer, 182 S W.2d 646, 
298 Ky. 173. 

Svldenoe held sufficient to go to jury 

U.S.—HoiTecker v. Jenkins, C.C.A. 
Va., 151 F.2d 951. 

Cal —Martin v. Vierra, 93 I-’ 2d 261, 
34 Cal.App.2d 86, approval vith- 
held by 'Supreme Court and hearing 
denied 94 P.2d 567, 34 Cal.App.2d 
86 . 

Idaho—Geist v. Moore, 70 P.2d 403, 
58 Idaho 149. 

Ky.—Hartman v. Dyer, 182 S.W.2d 
646, 298 Ky. 173—Short Way Lines 
v. Sutton's Adm’r, 164 S.W.2d 809, 
291 Ky. 541. 

Mich.—Siegel v. Detroit Cab Co , 22G 
N.W. 601, 246 Mich. 620—Sudinski 
v. Krohn, 219 N.W. 665, 242 Mich 
497. 

Mo.—Shields v. Keller, 163 S.W.2d 60, 
348 Mo. 326—Chastain v. Win ton, 
152 S.W.2d 165, 347 Mo. 1211- 
Levins v. Vigne, 98 S.W.2d 737, 
339 Mo. 660—S-teger v. Meehan, <63 
S.W.2d 109—Silliman v. Munger 
Laundry Co., 44 S.W.2d 159, 329 
Mo. 235—Althage v. People’s Mo- 
torbus Co. of St. Louis, 8 S W.2d 
924, 320 Mo. 598—Schulz v. Smcr- 
cina, 1 S.W.2d 113. 318 Mo. 486— 
Arnold v. Manzella, App., 186 SAV. 
2d 882—Cardls v. Roessel, 186 S. 
W.2d 753, 238 Mo.App. 1234— 

Breitschaft v. Wyatt, App., 167 S. 
W.2d 931—Dickens v. Heitzman, 


App., 141 S.W.2d 183—Robinson v. 
O’Shanzky, App., 96 S.W.2d 895— 
Schmitt v. Shuplak, App., 42 S. 
W.2d 959—Woods v. Moffltt, 38 S. 
W.2d 625, 225 Mo.App. 801—Joch- 
ens v. Neville, App., 22 S.W.2d 887 
—Thomasscn v. West St. Louis 
Water & Light Co., App., 251 S.W. 
450, aillrmed in part and reversed 
in part on other grounds 278 S.W. 
979, 312 Mo. 150. 

Tex—Hall v. Weaver, Civ.App., 101 
SW.2d 1035, error dismissed 
Va.—'Stuart v. Coates, 42 S.E.2d 311, 
186 Va. 227. 

■videnoe held insufficient to go to 
Jury 

U.S—Thomas v. Goldman, C.C.A.Va, 
167 F 2d 315. 

Cal.—Gulino v. Flnocchiaro, 17 P.2d 
754, 128 Cal.App. 496. 

Conn.—Middletown Trust Co v. Arm¬ 
our & Co., 191 A. 532, 122 Conn. 

63 6—Strong v. Carrier, 164 A. 501, 
116 Conn. 262. 

D.C —Feiffer v. Mann, 76 F 2d 1000. 

64 App D.C. 230, certiorari denied 
56 S.Ct. 98, 296 U.S. 587, 80 L Ed. 
415 

Iowa.—Nagel v. Bretthauer, 298 N. 
W. 852, 230 Iowa 707—Reynolds v 
Aller, 284 N.W. 825, 226 Iowa 642 
—Albrecht v. Berry, 208 N.W. 205, 
202 Iowa 250. 

Ky.—Payne’s Adm'r v. Stone, 187 S. 

W.2d 2i67, 299 Ky. 704. 

Mich.—Anderson v Bliss, 274 N.W. 
S09, 281 Mich. 323. 

Mo —Dnnzn v Humfeld, 180 S W 2d 
722—Goodson v. Schwandt, 300 S. 
W. 795, 318 Mo. 666—Kelly v. 

Ricth, App, 168 S.W.2d 115—Ben¬ 
son v. Smith, App, 38 S.W 2d 743. 
N C.—Miller v. Lewis & Holmes Mo¬ 
tor Freight Corporation, 11 S.E 2d 
300, 218 NC. 464 

Tex—Surkey v. Smith, Civ.App., 136 
S.W.2d 893, error refused—Huntley 
v. Pstmenos, Civ.App., 67 S.W.2d 
350, error dismissed. 

77. Cal.—Center v. Yellow Cab Co. 
of Los Angeles, 13 P.2d 918, 216 
Cal. 205 

Idaho —Stearns v. Graves, 111 P.2d 
882, 62 Idaho 312. 

Iowa.—Pettijohn v. Weede, 258 N.W. 
72, 219 Iowa 465. 

Mo.—Smithcrs v. Barker, 111 S.W.2d 
47, 341 Mo. 1017—Marshak v. Wil¬ 
liam J. Brennan Grocery Co., App., 
83 S.W.2d 185—Burke v. Laurie, 
App., 61 S W.2d 268 — Mattocks v. 
Emerson Drug Co., App., 33 S.W.2d 
142—Roemich v. Wilson, App., 28 
S.W. 2d 430—Foulks v. Lehman, 
App., 17 S W.2d 994. 

N.D.—Hausken v. Coman, 268 N.W. 
430, 66 N.D. 633. 

Va—Yellow Cab Corporation of 
Abingdon v. Henderson, 16 S.E.2d 
389, 178 Va. 207—Chenman v. Pax- 
son’s Adm'r, 195 S.E. 492, 170 Va. 
6 * 


Wash.—Smith v. Gamp, 85 P.2d 40, 
178 Wash. 451. 

42 C.J. p 1271 note 49 [a] (1). 

Plaintiff struck by motorcycle 

Okl.—Getman - MacDonell - Sum¬ 
mers Drug Co. r. Acosta, 19 P.2d 
149, 162 Okl. 77. 

liability hold not shown ns matter 
of law 

In action by pedestrian struck by 
truck while crossing street in middle 
of block, where truck driver saw pe¬ 
destrian before truck struck pedes¬ 
trian. but jury found that pedestrian 
was negligent and that driver did not 
see pedestrian in time to avoid in¬ 
juring pedestrian and that truck 
driver’s failure to sound horn was 
not negligence, liability of owner and 
driver of truck under doctrine of dis¬ 
covered peril was not established as 
matter of law—Tumlinson v. San 
Antonio Brewing Ass’n, Tex.Civ.App., 
170 S.W.2d 620, error refused. 

Evidence held sufficient to go to jury 

Cal—Cooper v. Smith, 289 P. 63 4, 
209 Cal. 562—Olson v. Combs, 36 
P.2d 708, 1 Cal.App.2d 260. 

Conn —Wilson v. Dunbar, 180 A. 296, 
120 Conn. 255. 

Iowa.—Groves v. Webster City, 270 
N.W 329. 222 Iowa 849 
Md.—Shaivitz v. Etmanskl, 164 A. 
169, 164 Md 125 

Mich—-Smarmsky v. Markowitz, 251 
N.W. 539, 265 Mich. 412. 

Mo—Smith v Fine, 175 S W.2d 761, 
351 Mo. 1179—Pilcher v. Sehoch, 
339 S.W 2d 463. 315 Mo. 1184— 
Miller v. Williams, 76 S W.2d 355 
—Payne v. Reed, 59 S.W 2d 43, 332 
Mo. 343—Gray v. Columbia Ter¬ 
minals Co. 52 S.W.2d 809, 331 Mo. 
73—Gerran v. Minor, App, 192 S. 
W.2d 57—Johnson v. Scheercr, 
App., 109 «S.W.2d 1231—Cambell v. 
Irvine, App., 102 S.W.2d 784— 
Smlthers v. Barker, App., 97 'S.W. 
2d 121, reversed on other grounds 
111 S.W.2d 47, 341 Mo. 1017—Hud- 
low v. Langerhans, 91 S.W.2d 629, 
230 Mo.App. 1160—Hawken v. 
Schwartz, App., 72 S.W.2d 877— 
Ellis v. Wolf e-Shoemaker Motor 
Co, 55 S.W.2d 309, 227 Mo.App. 
608—Lydon v. Atlas Linen & Towel 
Service Co., App., 53 S.W.2d 38— 
Schmitt v. American Press, App., 
42 S.W.2d 969—Zimmer v. Daugh¬ 
erty, App., 32 S W.2d 765—Wright 
v. Kldwell, App., 14 S.W.2d 499. 
Tex.—Martinez v. Pena, Civ.App., 139 
S.W.2d 337, error dismissed, judg¬ 
ment correct. 

42 C.J. p 1271 note 49 [h] (1). 

■videnoe held Insufficient to go to 
Jury 

Iowa.—Spaulding v. Miller, 264 N.W. 
8, 220 Iowa 1107. 

Mo.—Putnam v. Unlonvllle Granite 
Works, App., 122 S.W.2d 389. 
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way; 78 where the injured person was working 
on the highway, 79 or alighting from a vehicle; 80 
or where the injured person was a child, 81 a guest 
or occupant of defendant’s vehicle, 82 or of the 
vehicle of another. 83 

Incidental questions. Various incidental ques¬ 
tions of fact relating to the issue of defendant's 
liability under the last clear chance doctrine have 
been held, on conflicting evidence, to be for the 
jury, 84 including such questions as whether plain¬ 
tiff was in a position of danger, 85 and entitled to 
warning; 88 when or at what point plaintiff first 
got into the danger zone, 87 as regards the duty to 


warn; 88 when it first became motorist's duty to 
take steps to avoid a collision; 89 whether motorist 
should have seen a pedestrian’s danger, and acted 
on it, sooner ; 90 and whether defendant would have 
seen plaintiffs peril had he kept a lookout. 91 

§ 529. - Comparative Negligence 

The application of the rules relating to ques¬ 
tions of law and fact generally to the determination 
of the liability of defendant under the doctrine 
of comparative negligence is considered in the C. 
J.S. title Negligence § 262, also 42 C.J. p 1272 
note 53; 45 C.J. p 1315 notes 91-99. 


R.I —Dick v. Whitfield, IDO A. 799, 
58 R.I. 21. 

42 C.J. p 1271 note 49 [11 (1). (2). 

78. Idaho —Byington v. Horton, 102 
P 2d 652, 61 Idaho 389. 

Bvldenoe held sufficient to go to jury 
Idftho—Asumendi v. Ferguson, 65 P. 
2d 713. 57 Idaho 450. 

79. U.S —Sprinkle v Davis, C C.A. 
Va, 111 F 2d 925, 128 ADR. 1101. 

Fla.—Merchants’ Transp Co. v. Dan¬ 
iel, 149 So. 401, 109 Fla 496 

Evidence held sufficient to go to jury 
Del.—Baker v. Reid, 57 A 2d 103. 
Evidence held insufficient to go to 
Jury 

Mo.—Smith v. SiedhofC, 209 S.W.2d 
233. 

80. Mo—Venters v. Bunnell, 93 S. 
W.2d 70. 230 Mo.App. 1190. 

Evidence held sufficient to go to Jury 
Mo.—McCarthy v. Sheridan, 83 S.W. 
2d 907, 336 Mo 1201—Venters v. 
Bunnell, 93 S.W 2d 70, 230 Mo App 
1190. 

81. Cal —Springer v. Sodestrom, 129 
P 2d 499, 54 Cal App 2d 704—Gal- 
wey v. Pacific Aulo Stages, 273 P. 
866, 96 Cal.App. 169. 

Ga.—Smith v. Kleinberg, 174 S.E. 

731, 49 Ga.App. 194. 

Ky—Thomas v. Dahl. 170 S.W.2d 
337, 293 Ky. 808. 

Mass.—Rocha v. Alber, 18 N.E.2d 
1018, 302 Mass. 155. 

Mo.—Rad&baugh v. Williford, 116 S. 
W.2d 118, 342 Mo. 528—Doty v. 
Fisher, App., 200 S.W.2d 534— 
Riechers v. Meyer, App., 28 SW2d 
405—Lanham v. Vesper-Buick Au¬ 
tomobile Co., App., 6 S.W.2d 995, 
part of opinion quashed on other 
grounds State ex rel. Vesper-Buick 
Automobile Co. v. Daues, 19 S.W. 2d 
700, 323 Mo. 388, 67 A.L.R. 167. 

N.Y.—Dino v. Eastern Glass Co., 246 
N.Y.S. 306, 231 App.Dlv. 76. 

42 C.J. p 1271 note 49 [d]. 

Bvldenoe held sufficient to go to Jury 

Iowa.—Wlnegardner v. Manny, 21 N. 

W.2d 209, 237 Iowa 412. 

Md.—Stafford v. Zake, 20 A.2d 144, 
179 Md. 460. 


Mo.—Doherty v. St. Louis Butter 
Co., 98 S.W.2d 742, 339 Mo. 996— 
Lindsey v Vance, 88 SW.2d 150.! 
337 Mo. 1111—Ponticello v. Lilien- 
siek, App., 83 SW.2d 150—Ponti¬ 
cello v. Liliensiek, App , 72 S.W.2d 
134—Cervillo v. Manhattan Oil Co, 
49 S.W.2d 183, 226 Mo.App. 1090- 
Murphy v. Quick Tire Service, 
App, 47 S.W.2d 202—Irvin v. Kelt- 
ing, App., 46 S W.2d 924—Stoflel v. 
Reid Bros Express & Transfer Co , 
App., 35 S W 2d 948—Whitlev v. 
Stein, App, 34 S.W.2d 998—Hub¬ 
bard v. Badalamenti, App, 6 S. 
W 2d 983—Floun v. Birger, App., 
296 S.W. 203. 

NO—Dotson v. Early, 161 SE 685, 
202 NC. 8. 

Tex.—Dr. Pepper Bottling Co. v. 
Rainholdt, Civ.App . 66 SW.2d 496, 
reversed on other grounds Schroe- 
der v. Rainholdt, 97 S W 2d 679, 128 
Tex. 269—Fernandez v. Rahe, Civ. 
App, Cl SW.2d 529, error refused. 

Utah—Graham v Johnson, 166 P.2d 
230, 109 Utah 346, rehearing denied 
and modified on other grounds 172 
F.2d 665, 109 Utah 365. 

42 C.J. p 1271 note 49 Lh] (2). 

82. Ky.—Prather's Adm’r v. Allen, 
164 S.W.2d 402, 291 Ky. 363. 

Minn —Turenno v. Smith, 9 N.W.2d 
409, 215 Minn. 64. 

Mo.—McCombs v. Ellsberry, 85 S.W. 
2d 135, 337 Mo. 491—Favorite v. 
Bethel, 55 S.W.2d 702, 227 Mo.App. 
645—Rosenstcin v. Lewis Automo¬ 
bile Co., App., 34 S.W.2d 1023— 
Stevens v. Westport Laundry Co., 
25 SW.2d 491, 224 Mo.App. 955. 

Evidence held sufficient to go to Jury 

Mo.—Buehler v. Festus Mercantile 
Co., 119 S.W.2d 961, 343 Mo. 139— 
Pabst v. Armbruster, App., 91 S. 
W.2d 652—Danklef v. Armbruster, 
App., 91 S.W.2d 660—Penrod v. St. 
Louis, Red Bud & Chester Motor- 
bus & Service Corporation, App., 60 
S.W.2d 1012. 

83. Mo.—Anderson v. Northrop, 96 

S.W. 2d 621, 230 Mo.App. 1225— 

Schneider v. Silbergeld, App., 31 S. 
W.2d 267. 


Guest’s ohliviousness or inextrlcabil- 
ity 

In automobile guest’s action 
against owner and driver of taxicab 
for Injuries sustained when taxicab 
collided with rear end of automo- 
bilo which was stopped for a required 
boulevard stop signal, questions of 
guest's obliviousness or lnextnc&biL 
ity were not involved and were not 
required to be submitted to jury, 
where taxicab driver testified that he 
saw automobile when driver got near 
the intersection—Jones v. Austin. 
Mo.App., 3 54 S W 2d 378. 

Evidence held sufficient to go to Jury 
Mo—White v. Teague. 182 S W.2d 
288, 353 Mo. 24i—Hollister v. A. S. 
Aloe Co, 156 S.W.2d 606. 348 Mo. 
1055—Evans v Farmers Elevator 
Co. 147 SW.2d 593. 347 Mo 326—. 
Pence v KHnsas City Laundry 
Service Co, 59 S W.2d 633, 332 Mo. 
930—Becker v. Malpe, App,, 50 S. 
W.2d 695 

Bvidence held insufficient to go to 
Jury 

Mo—Bauer v. Wood. 154 S.W.2d 356. 
236 Mo App 266. 

84. Cal—Smith v. Pacific Grey¬ 
hound Corporation, 35 P.2d 169, 139 
Cal.App 696. 

Mo—Thompson v. Wilson, App., 119 
S.W.2d 848 

Mont.—Simpson v. Miller, 34 P.2d 
628, 97 Mont. 328. 

Wash—Smith v. Gamp, 35 F.2d 40, 
178 Wash. 451. 

85. Cal.—Smith v. Pacific Grey¬ 
hound Corporation, 35 P.2d 169, 139 
Cal App 696. 

86. Mo.—Hudgins v. Jones, App., 64 
S.W.2d 309. 

87. Mo.—Villinger v. Nighthawk 
Freight Service, App., 104 S.W.2d 
740. 

88 . Mo.—Womack v. Missouri Pac. 
R. Co., 88 S.W.2d 368, 337 Mo. 1160. 

89. Mo.—Francis v. Missouri Pac. 
Transp. Co., App., 85 S W.2d 915. 

90. DC.—Tyler v. Starke, 128 F.2d 
611, 716 U.S.App.D.C. 42. 

91. Mont.—Autio v. Miller, 11 P.2d 

| 1039, 92 Mont. 150. 
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§ 530. Instructions 

a. In general 

b. Correctness 

c. Completeness and particularity 

d Form and language 

a. In General 

Tha general rulee governing Instructions to the Jury 
In civil actions ordinarily apply in actions for injuries 
arising out of the operation of motor vehicles. 

The rules relating to instructions to the jury in 
civil actions generally, particularly those which ap¬ 
ply in actions for negligence, govern and control 
the instructions in actions to recover damages for 
injuries caused by the operation of motor vehi¬ 
cles . 92 It is the duty of the trial court to instruct 
the jury as to the rights and duties of all the ac¬ 
tors concerned in the accident . 93 The court may 
give an instruction that the jury should not be 
guided by passion, sympathy, or prejudice in ar* 
riving at its verdict , 94 but a failure to do so is not 
error . 96 

Effect of request or absence thereof . As a rule, 
the failure to give a particular instruction, or to 
give an instruction on any theory or phase of the 
case or on any particular subject, is not error where 
no request therefor has been made . 96 It is error to 
refuse to give a requested instruction correctly stat¬ 
ing the law on a material matter not sufficiently or 
substantially covered by other instructions . 97 On 
the other hand, it is not error to refuse to give a 
requested instruction where, in so far as it correctly 


states the law applicable to the case, the subject 
matter thereof is fully or substantially and ade¬ 
quately covered by other instructions given by the 
court , 98 or where the instructions given by the Court 
fully CQvcr the issues ; 99 and this is true even 
though the requested instruction could properly 
have been given . 1 Where the case is submitted to 
the jury for a special verdict only, it is proper to 
refuse a requested instruction on the ultimate ques¬ 
tion of liability . 2 

Definitions. It may be proper or necessary for 
the trial court to define particular words and phras¬ 
es used in the instructions ; 3 but it is not necessary 
to define words of common meaning and not con¬ 
stituting technical terms . 4 It has been held that in 
the absence of a request for an instruction defining 
the term, the failure of the court to define “negli¬ 
gence ” 5 or a word which is in general use 6 and the 
meaning of which is probably understood by ev,ery 
juror 7 is not error; but it has also been held that 
failure to give a necessary definition is error, even 
in the absence of a request for a definition . 8 

A “dogfaU” instruction is an instruction to the 
effect that, if the jury shall believe that both driv¬ 
ers were negligent and their concurrent negligence 
caused the accident and consequent injuries, they 
will not award damages either to plaintiff or to de¬ 
fendant . 9 

b. Correctness 

Instructions should correctly state the law on the 
subject matter covered, and a requested Instruction con- 


98. U.S.—Saario v. Charles F. Va- 
chris. Inc., C.C.A.N.Y., 151 F.2d 668 
—Thompson v. Bell, C.C.A.Mich., 
129 F.2d 211. 

Conn.—Zatkln v. Katz, 11 A.2d 843, 
126 Conn. 445. 

Ohio.—Houser v. Humbel, 72 N.E 2d 
590. 79 Ohio App. 122. 

Pa.—Emmons v. Eshbach. 22 Pa.Dist. 
& Co. 675. 44 LancL.Rev. 430. 

42 C.J. p 1272 note 56. 

Instructions held inadequate 

N.Y.—Tomaschoff v. Stapleton Drug 
Co., 30 N.Y.S.2d 724, 263 App.Div. 
728. 

Instructions held sufficient or proper 

Iowa.—Ege v. Born, 236 N.W, 75, 212 
Iowa 1138. 

Md.—Yellow Cab Co. v. Henderson, 
39 A.2d 546, 183 Md. 646. 

Tenn.—Norvell & Wallace v. Lester, 
14 Tenn.App. 62—Malone 4k Bow¬ 
den Tile & Marble Co., Inc., v. Hall, 
4 Tenn.App. 307—East End Tire & 
Oil Co. v. Mallory, 2 Tenn.App. 101. 

93. Wash. —Hadley v. Arms, 241 P. 
26, 136 Wash. 632. 

94. Wash.—Cloherty v. Griffith, 144 
P. 912, 82 Wash. 634. 


95. Wash.—Cloherty v. Griffith, su¬ 
pra. 

I 96. Conn.—Mongillo v. New England 
Banana Co., 160 A. 433, 115 Conn. 
112 . 

Ga.—Studstill v. Bergstciner, 103 S. 

E 691, 25 Oa.App. 405. 

Iowa.—Gregory v. Suhr, 277 N.W. 
721, 224 Iowa 954—Jones v. Lozier, 
191 N.W. 103, 195 Iowa 365. 

Ky.—Pope-Cawood Lumber & Supply 
Co. v. Cleet, 33 S.VV.2d 360, 236 Ky. 
366. 

Mo—Bugles v. United Rys. Co., 232 
S.W. 93—Raymond v. Elm Tree Inn 
Co., 245 SW. 354, 211 Mo.App. 493. 
N.J.—Illis v. Oberle, 147 A. 461, 106 
N.J.Law 244. 

Ohio.—Burkhardt v. Hancock, 158 N. 

E. 497, 25 Ohio App. 183. 

Pa.—Bowman v. Stouman, 141 A. 41, 
292 Pa. 293. 

Tex.—Lefkovitz v. Sherwood, Civ. 

App., 136 S.W. 850. 

Wis—Siegl v. Watson, 195 N.W. 867, 
181 Wis. 619. 

42 C.J. p 1274 notes 79-81. 

97. Ill.—Scott v. Vurdulas, 264 Ill. 
App. 495. 

42 C.J. p 1273 note 74. 
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98. Ky.—Melville v. Rollwage, 188 
SW. 638, 171 Ky. 607, L.II.A.1917B 
133. 

42 C.J. p 1273 note 75. 

99. Wash —Simonson v. Huff, 215 P. 
49, 124 Wash. 549. 

X. Cal.—Whitfield v. Debrlncat, 123 
P.2d 591, 50 Cal.App.2d 389. 

42 C.J. p 1274 note 77. 

8. Wis.—Christl v. Hauert, 160 N. 
W. 1061, 164 Wis. 624. 

3. Tex.—Hampton Co. v. Joyce, Civ. 
App., 80 S.W.2d 1066. 

42 C.J. p 1273 notes 69, 70. 

4. Conn.—Lamke v. Harty Bros. 
Trucking Co., 114 A. 533, 96 Conn. 
505, 508. 

42 C.J. p 1273 note 71. 

5. Mo.—Russell v. Bauer-Berger 
Grocery Co., App., 288 S.W. 985. 

8. “Park" 

Or.—O'Brien v. Royce, 827 P. 520, 
111 Or. 488. 

7. Or.—-O’Brien v. Royce, supra. 

& Tex.—Patterson v. Williams, Civ. 
App., 225 S.W. 89. 

9. Ky.—McFarland v. Bruenlng, 185 
S.W.2d 247, 299 Ky. 267. 
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talnlng an Inaocurata statamant af the law le properly 
refuted. 

An instruction given by the court must correctly 
state the law on the subject matter covered there¬ 
by . 10 However, an instruction may be correct in 
substance even though there is some question about 
the accuracy of certain words and phrases employed 
therein . 11 Sometimes an objection to a particular 
instruction or a portion thereof is not sustained 
where, in view of other instructions or on a read¬ 
ing of the entire charge, it appears that the jury 
were correctly and adequately instructed on the sub¬ 
ject matter embraced in the instruction in ques¬ 
tion ; 12 but there are cases in which an error in 
■one instruction may not be cured by other instruc¬ 
tions . 13 

Requested instructions. It is proper to refuse to 
give a requested instruction which contains an inac¬ 
curate statement of law ; 14 and some authorities 
hold that a requested instruction cannot be quali¬ 
fied by the trial court , 15 but other authorities hold 

10. Conn—ZatKin v. Katz. 11 A. 2d 
843. 126 Conn. 446. 

42 C J. p 1274 note 87. 

Xnrtrnctloiui held erroneous 
IJ S —Saano v. Charles F Vachris, 

Ine, CCANY., 151 F 2d 6G8 
Miss —Rowlands v. Morphis. 130 So. 

006. 158 MIbb. 662. 

Mo—Brooks v. Menaugh, 284 S.W. 

803. 

-Ohio —Liberty Highway Co v. Calla¬ 
han. 167 NE. 708, 24 Ohio App 
374. 

Wash —Barach v. Island Empire 
Telephone & Telegraph Co., 276 P. 

713. 151 Wash. 279. 

42 CJ p 1274 note 87 fa], 

Instruction* held not erroneous 
Cu—llollomon v. Hopson, 166 SE 
45. 45 Ga.App. 762. 

Ind —Cousins v. Glassburn, 24 N E. 

2d 1013, 216 Ind. 421—Swanson v. 

Slagal. 8 NE2d 993, 212 Ind 394- 
Van Drake v. Thomas, 38 N.E.2d 
878, 110 Ind.App. 686. 

Iowa—Ege v. Born, 236 N.W. 75, 212 
Iowa 1138. 

Mo —Vesper v. Ashton, 118 S.W.2d 
84. 233 Mo.App. 204. 

NII —American Motorists Ins, Co. 

v. Rush. 190 A. 432, 88 N.H. 383. 

N.J.—Bergman v. Ginsburg, 143 A. 

444. 106 N.J.Law 204. 

42 C J. p 1274 note 87 [b]. 

11. Ky.—American Dye Works v. 

Baker, 276 S.W. 133, 210 Ky. 508. 

42 C.J. p 1274 note 88. 

.12. Cal. — Tack v. Tiffin, 158 P.2d 
620, 69 Cal.App.2d 226—Box v. Van 
Slooten. 101 P.2d 780. 38 Cal.App. 

2d 554. 

42 C.J. p 1274 note 89. 

13. Ill. —Wolfram v. Bennchoff, 56 
N.E.2d 849, 224 Ill.App. 16. 

<42 C.J. p 1275 note 00. 


that a requested instruction which is defective or 
erroneous may be modified by the court and given 
in its modified form. 10 

As to particular matters . The rule that an in¬ 
struction must correctly state the law on the subject 
matter covered thereby is applicable to instructions 
on the responsibility of defendant for the opera¬ 
tion of the motor vehicle ; 17 the care required ; 18 
the rights and duties of the operator of a motor ve¬ 
hicle , 19 and the relative rights and duties of such 
an operator and the operator of another motor ve¬ 
hicle 20 or a person sitting in a stationary buggy ; 21 
common or joint enterprise ; 22 sole or joint liabil¬ 
ity ; 23 damages ; 24 and instructions defining terms . 25 
The rule is also applicable to instructions as to the 
anticipation of, or the assumptions which an indi¬ 
vidual may make respecting, the presence or ac¬ 
tions of others , 26 such as assumptions which one 
may make as to the obedience of others to the law 
and the rules of the road , 27 the exercise of due care 

Pa.—Baugh v. McCallum, 14 A.2d 364, 
140 Pa Super. 276. 

24. Ky—Helm v. Phelps, 164 S.W. 
92. 157 Ky. 795. 

4 2 C.J p 1276 note 1, p 1277 note 27. 
Instructions held erroneous 
DC--Biddings v Zcllan, 160 F.2d 
585. 82 US App DC 92, certiorari 
domed Zellan v. Giddings, 68 S.Ct. 

01. 3.12 IJS 759, 92 L.Ed. -. 

Instructions held not erroneous 
Ind—D Gr.ilY & Sons v. Williams. 61 
N K 'd 72. 115 Ind App. 597. 

25. Wash—Gosa v. Hyde, 202 P. 274, 
117 Wash 672 

42 C J. p 1276 note 14. 

26. N.H —Fine v. Parella, 25 A 2d 
121, 92 N II 81. 

Instructions held erroneous or prop¬ 
erly refused 

Ala—Thomas v. Carter, 117 So. 634, 
218 Ala. 55. 

Minn—Heath v. Wolesky, 233 N.W. 
239, 181 Minn. 492. 

Ohio —Liberty Highway Co. v. Cal¬ 
lahan. 157 N.E. 708. 24 Ohio Ap, 
374. 

Instructions held not erroneous 

Cal—Mathews v. Dudley, 297 P. 544. 

212 Cal. 58, corrected 298 P. 819. 
Or.—McMillen v. Rogers, 151 P.2d 
219, 175 Or. 453. 

Vt—Hutchinson v. Knowles, 184 A. 
705, 108 Vt. 195, followed in 184 
A. 711, 108 Vt. 208. 

Wash—Gre*»n v. Floe, 183 P.2d 771, 
28 Wash.2d 620. 

27. Instructions held erroneous 
Tal—Yack v. Tiffin, 158 P.2d 620, 69 

Cal.App.2d 226. 

~nstruotion* held not erroneous 

’al.—Forrest v. Pickwick Stages 
System, 281 P. 723, 101 Cal.App. 
426. 


14. Ala.—Green v Citv of Birming¬ 
ham, 4 So 2d 394. 241 Ala 684 

Cal—Simpson v. Steinhoff, 21 F.2d 
960, 131 Cal.App. 660. 

42 C.J. p 1275 note 91. 

15. Ala—Louis Plzitz Dry Goods 
Co. v. Cusimano, 91 So. 779, 20G Ala. 
689. 

42 C.J. p 1275 note 92. 

16. Cal.—Furtado v. Bird, 146 P. 58, 
26 Cal.App. 152. 

42 C J. p 1275 note 93 

17. NH—Defoe v. Stratton, 114 A. 
29. SO NH 109. 

42 C J. p 1275 note 95. 

18. Tenn —Kidd v. Kirby, 1 Tenn. 
App. 242. 

42 C.J. p 1275 note 96. 

19. Wash.—Colvin v. Auto Interur- 
ban Co, 232 1’ 365, 3 32 Wash. 591 

42 C.J. p 1276 note 9. 

20. Wis.—Bertschy v. Seng, 195 N. 
W. 854, 181 Wis. 043. 

42 C J pi 276 note 10 

21 . Ky.—Higgins v. Forkner, 277 3. 
W. 983, 211 Ky. 588. 

22. Pa—Considme v Miehlovitz, 
Com Pl„ 45 Dauph.Co. 258. 

Instructions held erroneous 
NJ—Harber v. Graham, 143 A. 340. 
105 N.J.Law 213, 61 A.L.R. 1232. 

23. Instructions held erroneous 

Va—Lough v. Price, 172 S.E. 269, 161 
Va. 811. 

Instructions held not srroneous 

Cal.—Bleumel v. Kroizy, 298 P. 825. 
113 Cal.App. 585—Dougherty v. El- 
lingson. 275 P. 456, 97 Cal.App. 87 
Ind.—Hoeppner v. Saltzgaber, 200 N 
E. 458, 102 Ind.App. 458—Richcsor 
v. Hogmire, 199 N.E. 887, 101 Ind 
App. 530. 
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by others , 28 the stopping of other vehicles at an in¬ 
tersection , 28 and the yielding by others of the right 
of way . 80 

c. Completeness and Particularity 

An Instruction should include the essential elements 
of the rule Involved in the particular Instruction and 
should not be too general or vague. 

An instruction given 31 or requested 32 should not 
omit any essential elements or conditions of the 
rule or rules governing the right, duty, or liability 
constituting the subject matter of the instruction; 
but sometimes, in view of the evidence, particular 
omissions have been held not prejudicial . 33 Some 
instructions have been condemned as being too gen¬ 
eral , 34 vague , 35 or not sufficiently specific , 36 at 
least where more specific instructions were request¬ 
ed . 37 However, in the absence of a request for a 
better instruction, an instruction stating a particu¬ 
lar rule or doctrine and actually embracing all ele¬ 
ments thereof is not rendered erroneous by the fact 
that it is extremely terse or meager , 38 is more ab¬ 
breviated than one which is frequently given , 39 or 


is couched only in general terms ; 40 if a party de¬ 
sires a more elaborate, amplified, or specific instruc¬ 
tion on a particular subject than the one given by 
the court, it is his duty to request it . 41 Sometimes 
an instruction is held sufficient for the practical pur¬ 
poses of the trial, even though it is too indefinite in 
one part and too specific in another . 42 

d. Form and Language 

The instructions should not be argumentative, con¬ 
fusing, conflicting, or ambiguous; and a requested in¬ 
struction which is badly worded may properly be refused. 

The instructions given by the court must not be 
argumentative , 43 confusing or misleading , 44 or in¬ 
consistent, conflicting, or contradictory . 45 Also an 
instruction given by the court should not be am¬ 
biguous ; 46 but an ambiguity in a particular instruc¬ 
tion is not fatal where the charge, as a whole, 
leaves no doubt as to the correct principles of law 
applicable to the case . 47 

Requested instruction . The trial court may prop¬ 
erly refuse to give a requested instruction which is 
badly worded , 48 or refuse to give a requested in- 


Ga.—Etheridge v. Guest, 12 S.E 2d 
483, 63 Ga.App. 637 
Ind.—Toenges v. Walter, 32 N.E.2d 
95, 109 Ind App. 41. 

Wash.—Green v. Floe, 183 P.2d 771. 
28 Wash 2d 620. 

Instructions held not prejudicial 

Ohio.—Thompson v. Kerr, App, 61 
N.E.2d 742. 

28. Cal.—Powers v. Shelton, 169 P. 
2d 482, 74 Cal.App 2d 757. 

Instructions held not erroneous 
Cal.—Polk v. Weinstein, 55 P.2d 588. 
12 Cal App 2d 360. 

29. Instructions held erroneous or 
properly refused 

Mass.—Stiles v. Wright. 32 N.E.2d 
220, 308 Mass. 326. 

Instructions held proper or errone¬ 
ously refused 

Mich —llhoades v. Finn, 284 N.W. 
720, 288 Mich. 262. 

Wis—Lolzzo v Conforti, 240 N.W. 
790, 207 Wis. 129. 

30. Instructions held not erroneous 

Wash—Miller v. Edwards. 171 P.2d 
821, 25 Wash.2d 635—Girardi v. Un¬ 
ion High School Dist. No. 1. Skag¬ 
it County, 93 P.2d 298, 200 Wash. 
21 . 

31. Ohio—Blackford v. Kaplan, 20 
N.E.2d 622. 135 Ohio St. 268 

42 C.J. p 1277 note 32. 

38. Cal.—Jones v. Bay ley, 122 P.2d 
293. 49 Cal.App.2d 647. 

42 C.J. p 1277 note 33. 

33. Minn.—Pearson v. Northland 
Transp. Co., 239 N.W. 602, 184 
Minn. 560. 

42 C.J. p 1277 note 34. 


34. Kan —Sharp v. Sproat, 208 P. 
613. Ill Kan 73G. 26 ALU 1421 

42 C J p 1277 note 35. 

35. Ala —Bains Motor Co. v. Le 
Croy, 96 So. 483. 209 Ala. 345. 

36. Ark.—Dubisson v McMullin, 259 
SW 400, 163 Ark 186. 

Mo—Boyer v. Oldham, App, 209 S. 
W. 617. 

37. Ark—Dubisson v. McMullin, 259 
SW. 400, 163 Ark. 186. 

Knri—Sharp v. Sproat, 208 P. 613, 111 
Kan 735, 26 ALH. 1421. 

38. Cal —Townsend v. Butterfield, 

143 P 760, 168 Cal 564. 

39. Wash—Van Dyke v. Johnson, 

144 T. 540, 82 Wash. 377. 

40. Wash —Van Dyke v. Johnson, 
supra. 

41. Iowa.—Brown v. Des Moines 
Steam Bottling Works, 156 N.W. 
829, 174 Iowa 715. 1 A L R. 835. 

42 C.J. p 1278 note 42. 

Effect of absence of request gen¬ 
erally see supra subdivision a of 
this section. 

42. Md.—Taxicab Co v. Ottenritter, 
135 A. 587, 151 Md. 625. 

43. Ala.—Karpeles v. City Ice De¬ 
livery Co, 73 So 642, 198 Ala. 449. 

42 C.J. p 1278 note 48. 

44. Iowa.—Kaufman v. Borg, 242 N. 
W. 104, 214 Iowa 293. 

Mo.—Kimbrough v. Chervitz, App., 
180 S.W.2d 772. reversed on other 
grounds 186 S.W.2d 461, 353 Mo. 
1154. 

42 C.J. p 1278 note 49. 

598 


Instruction* held confusing or mis¬ 
leading 

Cal.—Sills v. Forbes, 91 P.2d 246, 33 
Cal.App.2d 219 

Ill.—Piper v. Spcroni, 47 N.E 2d 120, 
317 Ill App. 540—Brackett v Build¬ 
ers’ Lumber Co., 253 Ill App. 107 
Mo.—Bobos v Krey Packing Co, 296 
SW. 157, 3J7 Mo. 108. 

Ohio.—Casper v. Higgins, 6 N E.2d 3, 
54 Ohio App. 21. 

42 C.J. p 1278 note 49 [b]. 

Instructions held not confusing or 
misleading 

Cal.—Clarke v. Volpa Bros., 124 P.2d 
377, 51 Cal.App.2d 173. 

Okl —Skaggs v. Gypsy Oil Co., 36 P. 

2d 865, 169 Okl. 209 
S.C.—Daughnty v. Williams, 142 S. 

E 722. 144 S.C. 437. 

Tenn.—C. D. Kenny Co. v. Williams, 
1 Tenn App. 134. 

42 C.J. p 1278 note 49 [c]. 

45. Cal—Wright v. Sniffln, 181 P. 
2d 675, 80 Cal.App 2d 358. 

Ill.—Klirnczak v. Druley-O’Brien Co., 
17 N.K.2d 266, 297 Ill.App. 635. 

42 C.J. p 1279 note 50. 

46. Mo.—Boyer v. Oldham, App, 209 
S.W. 617. 

47. Mont —Rohan v. Sherman, 202 
P. 749, 61 Mont. 619. 

48. Mo.—Thornton v. Stewart, App., 
240 S.W. 502. 

Instructions * held properly refused 

In action for death of individual 
struck by truck, requested Instruc¬ 
tions using words “plaintiffs” and 
“plaintiff” where the word “deceased” 
should have been used* and using 
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struction which is argumentative , 49 ambiguous , 60 
confusing or misleading , 61 or which is not couched 
in language calculated to enlighten the jury . 62 In 
some jurisdictions the trial court may give an in¬ 
struction in its own language 63 *and need not follow 
the language of a requested instruction , 64 even 
where it is pertinent 66 and is couched in proper lan¬ 
guage , 66 and it is preferable for the court to use its 
own language in presenting to the jury the subject 
matter of a requested instruction . 67 However, un¬ 
der the statutes of a few jurisdictions, the trial count 
is required to give or refuse a requested written 
-charge in the exact language in which it is writ¬ 
ten 68 -and is without authority to change its verbi¬ 
age . 59 

§ 531. - Identity and Ownership of Vehi¬ 

cle 

Proper instructions as to the ownership of a vehicle 
may be given where the matter of ownership Is a material 
issue in the case. 

Proper instructions as to the ownership of a mo¬ 
tor vehicle involved in an accident may be given 
where the matter of ownership has been made a 
material issue in the case by the pleadings and 
proof . 60 It has been held proper to instruct the 


jury that the fact of nonregistration of the vehicle 
may be viewed as one of the circumstances to be 
considered by the jury in determining its owner¬ 
ship . 61 It may not be error for the court in its in¬ 
structions to assume that a particular individual 
was the owner of a motor vehicle involved in an 
accident where the only testimony on the subject 
is to the effect that the vehicle was owned by such 
person, and throughout the entire trial the vehicle 
was repeatedly referred to, without objection, as the 
vehicle of such individual . 62 An instruction as to 
ownership has been held properly refused where 
the alleged owner admitted the execution of a bill 
of sale to him and the issuance of a license in his 
name, and the only evidence that he did not have 
title was his statement to that effect . 63 

§ 532. - Negligence in General 

Instructions on the question of the negligence of the 
operator of a motor vehicle are governed by the general 
rules as to the propriety of instructions and the necessity 
that they set forth the law correctly. 

The general rules governing the propriety of in¬ 
structions, and the necessity that they set forth the 
law correctly, apply to instructions on the ques¬ 
tion of negligence, or the duties or care required, 
of the -operator of -a motor vehicle . 64 These rules 


tin* word “he” to refer to corporation 
defendant, were properly refused 
whore it was quest Hnable whether 
jury would have understood that the 
word '‘deceased” was intended where 
the word ‘‘plaintiff’ was used — 
Schippcr v. Brashear Truck Co . Mo , 
132 S.W.2d 993. 125 AL.H. 074. 

49. R.I.—Ribas v. Revere Rubber 
Co, 91 A. 58, 37 R.I. 189. 

42 C J. p 1279 note 55. 

50. Wash.—Hansen v. Sandvik, 222 
P. 205, 128 Wash. 60. 

51. Ala.—Raker v Raker, 124 So. 
740. 220 Ala. 201. 

42 C.J. p 1279 note 57. 

52. Ga—Roberts v. Phillips, 134 S. 
E. 837, 35 GaApp. 743. 

53. Wash.—Hayes V. Staples, 225 F. 
417, 129 Wash. 436—Simonson v. 
Huff, 215 P. 49, 124 Wash. 5 49. 

.54. Wash.—Hayes v. Staples, 225 P. 

417, 129 Wash. 436. 

55. Wash,—Hayes v. Staples, supra. 
50. Wash.—Hayes v. Staples, supra 
,67. Conn.—-Roth v. Chatlos, 316 A. 
332, 97 Conn. 282, 22 A.L.R. 1554. 

.58. Ala.—Louis Pizitz Dry Goods 
Co. v. Cuslmano, 91 So. 779, 206 
Ala. 689—Barfield v. Evans, 65 So. 
928, 187 Ala. 579. 

• Charge in language of request gen¬ 
erally see the C.J.S. Trial $ 411, 
also 64 CLJ. ,p 922 note 64-p 926 
note 53. 


59. Ala—Rarficld v. Evans, supra 

60. Ala—Taunton v. Dobbs, 199 So 
9, 210 Ala. 2S7. 

Instruction held erroneously refused 

N.Y —lirown v. Steamship Terminal 
Operating Corporation, 195 N.H. 
692, 267 N.Y. 83, motion denied 196 
N.E 595, 267 N.Y. 591. 

Instruction held erroneous 
Iowa —Craddock v. Rickelhaupt, 288 
N W. 109, 227 Iowa 202, 135 A L.R 
474. 

61. Iowa—Tiguc Sales Co. v. Reli¬ 
ance Motor Co., 221 N.W. 614, 207 
Iowa 567 

62. Ky —McCulloch's Adm’r v. 
Abell’s Adm’r, 115 S.W.2d 386, 272 
Ky. 756. 

63. Kv-'Wright v. Clausen, 92 S.W. 
2d 93. 263 Ky. 298. 

64. Cal.—Finney v. Wierman, 126 P. 
2d 143, 52 Cal App 2d 282—Whit¬ 
field v. Debrineat, 120 P.2d 40, re¬ 
heard 123 P.2d 591, 50 Cal.App.2d 
389. 

Ky.—Atlantic Greyhound Corp. v. 
Franklin, 192 S.W.2d 753, 301 Ky. 
867. 

N.C.—Barnes v. Teer, 10 S.E 2d 614, 
218 N.C. 122, rehearing granted and 
vacated on other grounds 15 S.E. 
2d 379, 219 N.C. 823. 

Pa.—Sharkey v. Ramagc, 33 Luz.Leg. 
Reg. 417. 

R.T.—Sears v. A. Bernardo & Sons, 
| 115 A. 647, 44 R.I. 106. 
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Wash—Wold v. Gardner, 8 P.2d 975, 
167 Wash 193. 

42 CJ p 1275 m»le 97. 

Instructions held erroneous, insuffi¬ 
cient, or properly refused 

(1) Generally 

Cal—Noble v Bacon, 18 P.2d 699, 129 
Cal App 177. 

Iowa - -Gross v. Humke Sanitary 
Rakerv, 227 N.W. 620, 209 Iowa 40. 
Miih—Vashaw v. Marquette Public 
Service Garage, 284 N.W. 910, 288 
Mich. 303. 

Miss—McDonough Motor Express v. 

Spiers, 177 So 655, 180 Miss. 78. 
Mo—Ryan v. Burrow, 33 S.W 2d 928, 
320 Mo 896—.lageles v. Berberich, 
App , 20 S.W.2d 577. 

Nev—Wells, Inc., v. Shoemake, 177 
P.2d 453, 64 Nev. 67. 

NY.—Weldcnfeld v. Surface Transp. 
Corp of N. Y., 55 N.Y.S.2d 780, 269 
AppDiv. 341. 

NO—Hunter v. Bruton, 5 S.E 2d 719, 
216 N.C. 540. 

W.Va.—Johnson v. Majestic Steam 
Laundry, 171 S.E. 902, 114 W.Va. 
352. 

42 C.J. p 1275 notes 96 [c] (1), 97 
[b], p 1277 note 24. 

(2) Extent or degree of care in 
general. 

Ala.—Baker v. Rainer, 124 So. 737, 
220 Ala. 207. 

Cal.—Raynor v. City of Areata, 77 
I\2d 1054, 11 Cal.2d 113—Baeff v. 
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have also been applied with respect to instructions 
on or involving negligence per se , 65 gross negli¬ 
gence, 6 ® the duty to bring one’s vehicle to a stop , 67 


61 C.J.S. 

and the position of a vehicle as being on the left 
side or right side of the road . 66 Instructions on the 
question of care or negligence should not be con- 


Kleibor Motor Truck Co. # 48 P.2d 
575, 5 Cal.App.2d 746. 

Conn.—Harty v. Haskell, 142 ▲. 466, 
108 Conn. 95. 

Ga.—Boutelle v. White, 149 S.H. 805, 
40 Ga.App. 415. 

Ind.—Drewrys Limited, U. S. A., v. 
Crippen, 44 N.E 2d 1006, 113 Ind. 
App. 120. 

Mo.—Padgett v. Missouri Motor Dis¬ 
tributing Corporation, 177 S.W.2d 
490—Jungeblut v. Maris, 172 S.W. 
2d 861. 351 Mo. 301. 

N.J.—Krause v. Emanuel E. Katz, 
Inc., 185 A. 537, 14 N.J.Misc. 424. 
Pa.—HrfMfinger v. Schell, Com.Pl., 
60 Dauph Co. 1. 

(3) Ambulance driver.—Head v. 
W1 son. 97 P.2d 509, 36 Cal.App.2d 
244. 

(4) Fire chief.—Raynor v. City of 
Areata. 77 P.2d 1054, 11 Cal.2d 133. 

Instructions held sufficient, proper, 
or erroneously refused 

(1) Generally. 

Ala.—StrcUman v. Bowdon, 194 So. 
831, 239 Ala. 359—Pittman v Cal¬ 
houn. 165 So. 391. 231 Ala. 460. 

Ark—Compressed Industrial Gases v. 
Todd, 129 SWL’d 262, 198 Ark 409 
—Jacks v. Culpepper, 37 S.\V.2d 94, 
183 Ark. 505 

Cal.—-Beck v. Sirota. 10.9 P.2d 419. 4 2 
Cal App.2d 551—Steers v. City and 
Count v of San Francisco. 5 1* 2d 32 
118 Cal App 361—Metcalf v. Ro- 
mano. 257 P 114, 83 Cal App 50X 
Conn—Morosinl v. Davis, 148 A 371, 
110 Conn 358 

Fla—Toll v. Waters, 189 So. 393, 138 
Fla. 349. 

Ga.—Wallace v. Howard. 198 S E 812. 
58 Ga App. 428—Southeastern Ex¬ 
press Co. v. Nightingale, 126 S K. 
915, 33 Ga.App 515. 

Ill.—Bobalek v. Atlass, 43 N.E.2d 584. 
315 Ill.App. 514. 

Iowa—McSpaddcn v. Axmear, 181 N. 

W. 4, 191 Iowa 547. 

Mich.—Vstshaw v. Marquette Public 
Service Garage. 284 N.W. 910, 2© 8 
Mich. 363. 

Mo.—Wei s v. Raber, 166 SW.2d 
1073. 350 Mo 586—Bloch v. Kinder, 
93 S W 2d 932, 338 Mo. 1099. 

N.J.—Carambas v. Armln Bergida 
Inc., 136 A. 729, 103 NJ.Law 313, 
affirmed Carambas v. Armin Beng- 
da, Inc., 140 A. 919, 104 N.J.Law 
433. 

N.Y.—Connell v. Borland, 228 N.Y.S 
20, 223 App.Dlv. 234, affirmed 162 
N.E. 557. 248 N.Y. 641. 

N.C.—Fisher v. Deaton, 146 S.E. 66. 
196 N.C. 461. 

N.D —Jondahl v. Campbell, 238 N.W 
697. 61 N.D. 655. 

S.C.—Parker v. Simmons, 161 S.E 
169, 163 S.C. 42. 


Utah.—Collins v. Liddle, 247 P. 476, 
67 Utah 242. 

Vt.—Russell v. Pilger, 37 A.2d 403, 
113 Vt. 537. 

42 C.J. p 1275 notes 96 [c] (2), 97 

Eel. 

(2) Extent or degree of care in 
general. 

Cal.—Freeman v Churchill, 183 P.2d 
4, 30 Cal 2d 453—Evans v. Mitch- 
ell, 38 P 2d 437. 2 Cal App 2d 702 
DC—Radio Cab v Houser, 128 F.2d 
604, 76 IT S App.DC. 35. 

Ga—Yellow Cab Co. v. Adams, 31 
S E 2d 195, 71 Ga App, 404. 

Ind—Johnson v. Fedicord, 10 NE. 
2d 295, 105 Ind App. 71—Arm¬ 

strong v. Binzer, 199 N E. 863, 102 
Ind.App 497. 

Iowa—Gnsell v. Johnson, 294 N.W. 
618. 229 Iowa 361. 

Mil—Yellow Cab Co. v. Lacy, 170 A 
190, 165 Md 588 

Mo—Jungeblut v Maris, 172 S W.2d 
861. 351 Mo 301 — Oliver v Mor¬ 
gan, 73 S YV 2d 993 -Sloun v. Farm¬ 
er, App, 168 S W 2d 467—Schlue v. 
Missouri Ta'illc Transp. Co., App., 
62 S.W 2d 934—Blackwill v. 

Frnnke, App, 49 S W 2d 211, cer¬ 
tiorari quashed State ex rel Hauck 
Bakery Co v. Raid, 62 S W.2d 400. 
333 Mo 76—Hults v. Miller, App., 
299 S YV. 85 

Tenn —East End Tire & Oil Co. v. 

Mallory, 2 Tenn App 101. 

Tex—Stcdman Fruit Co. v. Smith, 
Civ.App , 28 iS \V.2d 622, error dis¬ 
missed—Cannan v. Dupree, Civ. 
App, 29i S W. 298. 

Vt — Me Andrews v. Leonard, 134 A. 
710. 99 Vt. 512. 

Va—Voight v. Reber, 46 S E.2d 15, 
187 Va 157 

YVis—Patterson v Edge’ton Sand & 
Gravel Co., 277 N W. 636, 227 Wis. 
11—Ilf in v Wend land t, 240 N.W. 
815. 207 Wis. 139. 

(3) Vehicles driven by police of¬ 
ficers 

Ky —Fayette County v. Hill, 201 S. 

YV.2d 886, 304 Ky. 621. 

Pa.—Epp v Bynane, Com.Pl., 26 Erie 
Co 339. 

(4) Skidding. 

N H —Burns v. Cote, 164 A. 771, 86 
NH, 167 

Or.—Haltom v. Fellows, 73 P.2d 680, 
157 Or. 514. 

Wash —Tuveson v J. M Colman Co , 
82 I\2d 579, 196 Wash. ’280. 

(5) Legal excuse.—Edwards v. 
Terley, 274 NW. 910, 223 Iowa 1119. 

65. Instruction held erroneous 

Ohio.—Times Square Garage Co. v. 
Spencer, 166 N.E. 901, 121 Ohio St 
77. 


Instruction held not erroneous 

N.C.—Goss v. Williams. 145 S E. 169, 
196 N.C. 213. 

66. Ga.—Rutland v. Dean, 6 S.E. 2d 
601, 60 Ga.App. 896. 

Idaho.—French v. Tebben, 27 P.2d 
474, 53 Idaho 701. 

Instructions held erroneous or prop* 
erly refused 

Cal —Nelson v. Westergaard, 19 P. 

2d 867, 130 Cal.App. 79. 

Ga.—Yellow Cab Co. v. Adams, 31 
S E 2d 195, 71 Ga.App. 404. 

NJ—'Siegel v. Saunders. 181 A 48, 
115 N J Law 539—Harbor v. Gra¬ 
ham, 143 A. 340, 105 N.J Law 213. 
61 ALR 1232. 

N.C.—White v. McCabe. 180 S.E. 704, 
208 N C 301. 

Or—Smith v. Laflar, 20 P.*2d 391, 
143 Or. 65. 

Va—Gale v. Wilber, 175 S E. 739, 
163 Va. 211. 

Instructions held proper or errone- 
oucly refused 

Ga.—Cast v. Mopper, 199 S.E. 249, 58 
Ga App 506. 

Mass—Learned v. Hawthorne, 169 1 
N.E 557, 269 Mass. 554 
Or.—Lee v. Hoff. 97 P 2d 715, 163 
Or 374—Coekerham v Potts, 20 P. 
2d 423, 143 Or. 80—Storla v. Spo¬ 
kane, Portland & Seattle Transp 
Co.. 297 P. 367. 136 Or 315, rehear¬ 
ing denied 298 P. 1065, 136 Or. 
315 

Va—Masters v. Cardl, 42 S E.2d 203 r 
186 Va. 261 

42 C.J. p 1273 note 74 [b] (4). 

67. Instructions held erroneous or 
properly refused 

Cal—Tuller v. Atchison, T. & S. F. 
Ry. Co., 145 P.2d 321, 62 Cal App. 
2d 852. 

Kan.—Anderson v. Thompson, 22 P. 

2d 438, 137 Kan. 754. 

Instructions held not erroneous 
Colo.—Interstate Motor Lines v. 

Neal. 179 P.2d 665, 116 Colo. 242. 
Ky.—Pixie Ohio Exp. Co. v. Vickery, 
206 S.W.2d 821. 306 Ky. 171. 

Miss.—B. Kullman & Co v. Sam¬ 
uels, 114 So. 807, 148 Miss. 871 

68. Instructions held erroneous 

Ky—Gretton v. Duncan, 38 S.W.2di 
448, 238 Ky. *554. 

N.Y.—Dietz v. Dinkel, 246 N.Y.S. 

623, 230 AppDlv. 699. 

Or.—Hartley v. Berg, r25 F.2d 932, 
145 Or. 44. 

Instructions held not erroneous 

Cal.—Rosander v. Market St. Ry. Co., 
265 P. 541, 89 Cal.App. 721. 

Or.—Weinstein v. Wheeler, 295 P. 
196, 135 Or. 518, rehearing denied 1 
296 P. 1079, 135 Or. 518. 

Tenn.— Henry v. Sharp, $ Tenn.App. 
350. 


coo 
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fusing or misleading . 69 

It has been said that an instruction containing a 
general definition of ordinary care is not a suffi¬ 
cient statement of the care required of the opera¬ 
tor of an automobile ; 70 but there is also authority 
to the effect that, except as to a particular act or 
omission made negligence per se by statute or or¬ 
dinance , 71 the trial court should not instruct the 
jury what ordinary care requires to be done in a 
particular case . 72 Where the duties of the drivers 
of motor vehicles involved in a collision were equal 
and reciprocal, the instructions should so advise the 
jury . 73 Whether the presence of three persons in 
the front seat of an automobile furnishes a basis 
for a charge on negligence depends, in the absence 
of statute or ordinance, on the particular circum¬ 


stances of the case . 74 

§ 533. - Contributory Negligence in Gen¬ 

eral 

Appropriate instructions correctly setting forth the 
law may and should be given on the subject of contribu¬ 
tory negligence, where the matter Is an issue for the 
Jury in the case. 

Where there are pleadings and evidence on which 
an instruction on contributory negligence may prop¬ 
erly be based, such an instruction , 76 rather than one 
withdrawing the question from the jury , 76 may and 
should be given. Instructions on contributory neg¬ 
ligence should correctly instruct the jury regarding 
the acts or omissions on the part of plaintiff which 
would bar recovery ; 77 they should explain to the 


69. Instructions held confusing' or 
misleading 

Cal—Hoad v Wilson, 97 P.2d 609, 
36 Cal Apr 2d 244. 

Ind —Keeshln Motor Express Co v. 
Sowers, 48 N E 2d 459, 221 Ind 
440. 

Iowa. —Kaufman v. Borg, 212 N.W. 
104, 214 Iowa 293. 

Instructions held not confusing or 
misleading 

(1) Generally. 

Cal—Ballos v. Natural, 269 P. 972, 
93 Cal.App. 601 

Conn—Ghent v. Stevens, 159 A. 94, 
114 Conn. 415. 

Mo—Riner v. Riek, .app , 67 S.W.2d 
7*24. 

Okl —Bowring v. Penoo Bus Lines, 
162 F.2d 525. 196 Okl 1. 

Pa.—Nevm Bus Line v Paul R IIos- 
tetter Co., 165 A 872. 305 Pa. 72. 
Wis—Hein v Wendlandt, 240 N.W. 
815, 207 Wls 139. 

(2) As to gross negligence. 

Ga—Edwards v. Ford, 26 S E.2d 306, 

69 Ga App. 578—McCord v Ben- 
ford, 173 S.E. 208. 48 Ga App. 738 
Mass.—Dean v. Bolduc, 4 N.E.2d 441. 
296 Mass. 15. 

Va —Margiotta v. Aycock, 174 S.E. 

831, 162 Va. 557. 

70. Ky.—Weidner v. Otter, 188 S.W. 
835, 171 Ky. 167. 

71. Ga.—Powell v. Berry, 89 8E. 
758, 145 Ga. 696, LR.A.1917A 306. 

72. Ga.—Powell v. Berry, supra. 

73. Ky.—Dixie Ohio Exp. Co. v. 
. Vickery. 206 S.W.2d 821, 806 Ky. 

171. 

74. Ohio.—Sheen v. Kublac, 1 N.E. 
2d 943, 131 Ohio St. 52. 

73. U.S.—Thompson v. Bell, C.C.A. 
Mich., 129 F.2d 211—Peterson v. 
Sheridan. C.C.A.lowa, 115 F.2d 121. 
Ill.—Mowat v. Sandel, 262 Ill.App. 
395. 

Ky.—-Colyer v. Hudson, 87 S.W.2d 92, 
Ml Ky. 84. 


Mo—King v. Rieth, 108 S.W.2d 1, 
341 Mo. 467. 

N.C.—Wright v. D. Ponder Grocery 
Co. 187 SE 564. 210 NC 462 
Okl—Burton v. Harn, 156 P'2d 618, 
195 Okl. 232 

Pa.—Xenos v. White Star Lines, 
Com PI ,*19 Wash Co 145. 

42 C J p 1273 note 74 [b] (5), p 1283 
note 21. 

Applicability to pleadings and evi¬ 
dence Renorally see infra § 656. 
When Instruction justified 

In order to sustain an Instruction 
that plaintiffs were barred from re¬ 
covery by decedent's contributory 
negligence unless entitled to recover 
under last clear chance doctrine, it 
was not necessary that contributory 
negligence of pedestrian be proxi¬ 
mate cause of accident, but instruc¬ 
tion could be sustained if pedestrian 
contributed directly In any way to 
his injuries.—Spooner v. Wlnecup, 
288 N.W. 894, 227 Iowa 768. 

76. Ind.—Indianapolis v. Pell, 111 N. 
E. 22. 62 Ind.App. 191. 

42 C.J. p 1283 note 22. 

77. Ohio.—Sharp v. Russell, 174 N. 
E. 617, 37 Ohio App 306. 

Instructions held erroneous or prop¬ 
erly refused 

(1) Generally. 

Ala.—Roberts v. McCall, 17 So. 2d 
159, 245 Ala. 359. 

Cal—Corbin v. Bedel, 158 P.2d 221, 
69 Cal.App.2d 60—Breeze v. South¬ 
ern Petro Tank Line Co., 43 P.2d 
584, 5 Cal.App 2d 507—Hupp v. 

Griffith Co., 15 P.2d 211, 127 Cal. 
App. 63—Gaster v. Hinkley, 258 P. 
988, 85 Cal.App. 55. 

D.C.—McWilliams v. Lewis, 125 F.2d 
200, 75 U.S.App.D.C. 153. 

Ga.—Minnick v. Jackson, 13 S.E.2d 
891, 64 Ga.App. 554. 

Ill.—Williams v. Stearns, 266 Ill.App. 
42'5. 

Iowa.—Ryan v. Perry Rendering 
Works, 245 N.W. 201, 215 Iowa* 
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363—Gross v. Humke Sanitary 
Bakery. 227 N.W. -620. 209 Iowa 40. 
Ky —McLellan v. Threlkeld. 129 S.W. 

2d 977. 279 Ky. 114. 

Mich —Va*»haw v. Marquette Public 
Service Garage, 284 N.W. 910, 288 
Mich 363 

Mo—McLarney v. Cary, App., 98 S. 
W 2d 144. 

N J —Krause v Emanuel E. Katz. 

Inc, 185 A. 537, 14 N.J.MIsc. 424. 
N.D.—Bolen v. Dolph, 245 N.W. 2G9. 
62 N D. 700. 

Ohio—Simko v. Miller, 13 N E.2d 
014. 133 Ohio St 345—F D. Law¬ 
rence Electric Co v. Enterprise 
Lumber Co, 162 N.E. 434, 28 Ohio 
App 30—Valentine v Pavilonis, 
160 NE 737, 27 Ohio App. 26. 
Wash—O’Neil v. Gruhn, 85 P.2d 
1064, 197 Wash. 557. 

W.Va—Willhide v Biggs, 188 S.E. 
876, 118 W Va. 160. 

42 CJ. jp 1275 note 98 [a], p 1277 
note 25. 

(2) Degree of care—Szuch v. NI 
Sun Lines, 58 S W 2d 471, 332 ko. 
469--Hires v. Letts Mclick Grocery 
Co, 296 S.W. 408. 

Instructions held sufficient, proper, 
or erroneously refused 

(1) Generally. 

U.S —Bahs v. Dehner, C.C A.N.M , 
103 F 2d 28. certiorari den ed 60 S. 
Ct. 100. 308 U.S. 580, 84 L.Ed. 4S6. 
rehearing denied 60 S.Ct. 136, 306 
U S 635. 84 L Ed. 528. 

Ala —Brasfield v. Hood, 128 So. 433, 
2 , 21 Ala 240—Smith v Crenshaw, 
126 So. 127, 220 Ala. 510. 

Ariz.—Seiler v. Whiting, 84 P.2d 462, 
52 Ariz. 542. 

Ark.—Harvey v. Kirk, 168 S.W. 2d 
‘827, 205 Ark. xix—Compiessed In¬ 
dustrial Gases v. Todd. 129 S.W.2d 
262, 198 Ark. 409. 

Cal —Bach v. C. Swanston & Son, 
286 P. 1097, 106 Cal.App. 72—Mars- 
ton v. Pickwick Stages, 248 P. 930, 
78 CaLApp. 626. 
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jury, with reasonable clarity, the meaning of con¬ 
tributory negligence and in what manner the jury 
would be justified in finding that it was present . 78 

An instruction on contributory negligence should 
not be confusing or misleading , 79 nor should it be 
so general and involved, and so wanting in sub¬ 
stance, as not to afford the jury any guide in de¬ 
termining whether or not plaintiff was guilty of 
contributory negligence . 80 It has been held to be 
better practice to give a concrete, rather than gen¬ 
eral, instruction on contributory negligence . 81 A 
requested instruction on contributory negligence 


which is long and involved, carries several distinct 
matters, and places undue emphasis on a particular 
matter is properly refused . 82 Where the evidence 
discloses several separable incidents or situations in 
each of which a duty on the part of plaintiff to ex¬ 
ercise ordinary care existed, the instruction on that 
question should be sufficiently specific to inform the 
jury that plaintiff’s duty was to exercise ordinary 
care in each situation . 83 

Instructions on contributory negligence should 
conform and be confined to the pleadings , 84 issues , 85 
and evidence 88 in the case; the court should not in- 


Conn.—Eukers v. Summer, 147 A. 671, 
110 Conn 230. 

DC—Behrm&n v. Sims, 157 F.2d 
8G2. 81 U.S.App.D C. 303. 

Ga.—Minnick v. Jackson, 13 S.E 2d 
891, 64 GaApp. 554—Gossett v. 

Kraft Phenlx Cheese Corporation, 
198 S.E. 298, 58 Ga.App. 265. 

Ill.—Hopflnger v. O’Banion, 73 N.E. 
2d 145, 331 III App. 302—Shennan 
v. Chrispens Truck Lines, 44 N.E. 
2d 339, 316 Ill App. 160—Bobalek v. 
Atlass, 43 N.E 2d 584, 315 Ill App. 
514. 

Iowa—Engle v. Nelson, 263 N.W. 
505, 220 Iowa 771—Starry v. Han- 
old, 211 N.W. 696, 202 Iowa 1180. 
Ky.—Dixie Ohio Exp. Co. v. Vickery. 
206 S W.2d 821, 306 Ky. 171—Com¬ 
er v. Yancy, 65 S W.2d 469, 261 
Ky. 461. 

Md—State for Use of Shipley, v. 

Lupton, 161 A. 393, 163 Md. 180. 
Mich—Shannon v. Jamestown Tp., 
232 N.W. 371. 251 Mi *h. -597. 

Mo.—Benzel v. Anishanzlin, App., 297 
S.W. 180. 

Neb.—Howerter v. Olson, 19 N.W.2d 
346. 145 Neb. 507. 

N.Y.—Bibby v. Reid Bros .Exp, 67 
N.Y.S.2d 805, 271 App Div. 944. 
Pa.—Lorch v. Noble, 8 Pa I list. & 
Co. 629, 40 Lanc.L Rev. 157—Waid 
V. A. W. Golden, Inc., Com.Pl., 33 
Berks Co 299. 

Tenn —Goebel v. Fleming, 13 Tenn 
App. 473—Ijams v. Knoxville Pow¬ 
er & Light Co , 1 Tenn.App. 627. 

42 C.J. p 1275 note 08 [b]. 

(2) Degree or extent of care. 

Fla.—Toll v. Waters, 189 So 393, 
138 Fla. 349. 

Ga.—Wallace v. Howard, 198 S.E 
812, 58 Ga.App. 428—Maner v. 

Dykes, 190 S.E. 189, 55 Ga.App. 
436. 

Ill.—Selman v. Midwest Haulers, 33 
N.E.2d 140, 309 Ill.App. 154—Jones 
v. Esenberg, 20 N.E.2d 906, 299 Ill 
App. 551. 

Ind.—Chicago, I. & L. Ry. Co. v. 
Downey, 5 N.E. 2d 656, 103 Ind.App. 
672. 

Mich.—Vashaw v. Marquette Public 
Service Garage, 284 N.W. 910, 2S8 
Mich. 363. 


, Minn.—Jaenisch v. Vigen, 297 N.W. 
29, 209 Minn. 543 

Mo—Clark v. Tniinsky, App., 170 S. 
W.2d 459. 

Vt.—Hutchinson v Knowles, 184 A 
705, 108 Vt. 195. followed in 184 
A. 711, 108 Vt. 208. 

(3) Definition of "contributory 
negligence ’* 

Ark—Coffee v. Arkansas Tower & 
Light Co., 113 S W 2d 1100, 195 
Ark 559. 

Fla—Boston v. Shelton, 13, So.2d 453, 
152 Fla 879. 

Tex —-Stedman Fruit Co. v. Smith, 
Civ App., 28 S.W.2d 622, error dis¬ 
missed. 

42 C.J. p 1276 note 14 [b] (2). 

(4) Driving on wrong side Of road. 
—Haner v. Wilson-CofTln Trading Co, 
67 I\2d 487, 49 Arlz. 402 
Instructions held not prejudicial 
Okl —Burton v Ilarn, 156 P.2d 618, 

195 Okl 232. 

42 C.J. p 1275 note 98 [d]. 

78. Del —Island Express v. Freder¬ 
ick, 171 A 181, 5 W.W.lIarr. 569. 
Word “immediately” in instruction 

denying recovery if plaintiff negii 
gently walked immediately in front 
of bus meant that plaintiff so walked 
without indicating intention to bus 
driver.—Linders v. People’s Motor- 
bus Co. of St. Louis, 32 S.W.2d 580, 
326 Mo. 695. 

Instruction held inadequate 

Conn.—Kucineski v, Davey, 197 A. 
688, 123 Conn. G62. 

79. Instructions held confusing or 
misleading 

Ala.—Ruffin Coal & Transfer Co. v. 

Rich, 108 So. 600, 214 Ala. 622. 

Cal.—Marston v. Pickwick Stages, 
248 P. 930, 78 Cal.App. 526. 

Mo.—King v. Rieth, 108 S.W.2d 3, 
341 Mo. 467. 

Mont —Adaml v. Murphy, 164 P.2d 
150, 118 Mont. 172. 

42 C.J. p 1278 note 49 [b] (4). 

Instructions held not confusing or 
misleading 

Ala.—Williams v. Wicker, 179 So. 
250. 235 Ala. 348. 

Iowa.—Ryan v. Perry Rendering 
Works, 246 N.W. 301, 215 Iowa 363 
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—Starry v. Hanold, 211 N.W. 696, 
202 Iowa 1180. 

Or.—Sine v. Mehlhorn, 12H> P.2d 853, 
168 Or. 688. 

42 C.J. p 1278 note 49 [c] (4). 

80. Mont.—Pilgeram v. Haas, 167 P. 
2d 339, 118 Mont. 431. 

81. Ky.—Mann v. Woodward, 290 S. 
W. 333, 217 Ky. 491. 

42 C.J. p 1278 note 46. 

82. Iowa.—Taylor v. Krai, 29 N.W. 
2d 241, 238 Iowa 1018. 

83. Mo—Boyer v. Oldham, App., 209 
S.W. 617. 

84. Tex—Yellow Cab Co. v. Waldie. 
Civ.App , 2S9 S.W. 125. 

42 C J. P 1279 note 70 Tal 
Instructions held properly refused 
Mo—Cotton v -Ship-By-Truck Co, 85 
S.W.2d 80, 337 Mo. 270 
Instructions held proper or sufficient 
U.-S.—Fair v. Floyd, C C.A.N.J., 75 F. 
2d 920. 

Mo—Edwards v. Woods, 119 S W.2d 
359, 342 Mo. 1097. 

Tex—Schumacher Co. v. Shooter, 124 
S.W.2d 857, 132 Tex G60—Whistler 
v. Freeman, Civ.App., 62 8 W 2d 
674. 

85. Instructions held erroneous or 
properly refused 

Ala.—Crotwell v. Cowan, 184 So 195 
236 Ala. 578—Lindsey v. Kindt, 128 
So. 139, 221 Ala. 190. 

Cal.—Acklcs v. Lane, 35 P.2d 200, 
140 Cal.App. 188. 

Instructions held proper 
Ala—Williams v. Wicker, 179 So. 
250, 235 Ala. 348. 

Conn.—Plucherino v. Shey, 143 A. 
886, 108 Conn. 544. 

Nev.—Wells, Inc., v. Shoemake, 177 
P.2d 461, 64 Nev. 57. 

Or.—Holman v. Uglow, 3 P.2d 120, 
137 Or. 358, followed in Hayes v. 
Uglow, 3 P.2d 126, 137 Or. 373. 

88. Instructions held properly re¬ 
fused, or not required or war. 
ranted, under evidenoe 

(1) Generally. 

Ark.—Presley v. Schenebeck, 110 S. 

W.2d 5, 194 Ark. 1069. 

Cal.—Martlnelli v. Poley, 292 P. 451, 
210 Cal. 450—Christiansen v. Hoi- 
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struct on contributory negligence where there is no 
evidence thereof . 87 An instruction which excludes 
from the consideration of the jury all evidence of 
contributory negligence other than that referred to 
in the instruction may be erroneous . 88 

§ 534. - Injury Avoidable Notwithstand¬ 

ing Contributory Negligence 

Instructions on doctrines such as the last clear 
chance doctrine or the humanitarian doctrine should be 
given where applicable under the pleadings and evidence 


in the case, and, where given, should correctly set forth 
the law without being confusing or misleading. 

Instructions involving the avoidability of an acci¬ 
dent and the right to recover notwithstanding the 
negligence of the injured person, such as instruc¬ 
tions involving the last clear chance or humanitari¬ 
an doctrine, or the doctrine of discovered peril, may 
and should be given where they are applicable un¬ 
der the circumstances of the case . 89 Such instruc¬ 
tions should set forth the law on the subject cor¬ 
rectly , 90 and, in accordance with general rules, they 


liners, 112 P.2d 723, 44 Cal App 2d 
332—Forbes v. Mattos, 96 P 2d 166, 
35 Cal.App.2d 481—Warnke v. 
Griffith Co., 24 P.2d 583, 133 Cal. 
App 481. 

Conn.—Zatkin v. Waterhury Wreck¬ 
ing Co , 21 A.2d 924, 128 Conn. 280. 
1>.C —Brooks Transp. Co. v. Me- 
Cutoheon, 154 F 2d 841, 80 U S.App. 
D.C 406. 

Ill.—McNally v. Chauncy Body Cor¬ 
poration, 42 N.E 2d 853, 315 Ill. 
App. 190. 

Ind—Keeshin Motor Express Co. v. 
Sowers, 48 N E 2d 459, 221 Ind. 
440 

Iowa—-Taylor v. Krai, 29 N W 2d 
211, 238 Iowa 964—Appleby v 

Cass, 234 XW 477, 211 Iowa 1145. 
Mich.—Oliver v Ashworth, 214 N.W. 
85, 239 Mich. 53. 

Minn—Corrldan v. AgrunoiT, 297 N. 

W 759, 210 Minn 237 
Miss—Rhode's v Fullilove, 134 So. 
840, 161 Miss. 41— Franks v. Arm¬ 
strong, 120 So. 829, 152 Miss 719. 
Mont —Adami v. Murphy, 1<64 I* 2d 
150, 118 Mont. 172. 

Nil—Abbott v. Hayes, 26 A 2d 842, 
92 Nil. 126. 

N J.—Winters v. Dorovitz, 1C7 A. 220, 
11 N J Misc. 616. 

Pa—Senm v. Pettinger, 171 A. 86, 
112 1‘a.Super. 323. 

Term —Sundock v Pittman, 62 S.W. 

2d 155, 165 Tcnn. 17. 

Va—WeHt v. D. Bromm Baking Co., 
186 S.E 291, 166 Va. 530. 

Wash.—Murphy v. Hunziker, 2 P.2d 
270, 164 Wash. 40—McClanahan v. 
Fisher, 290 P. 864, 158 Wash. 114. 

(2) Assumption as to width of on¬ 
coming vehicle.—Foley’s Adm’r v. 
Witt, 172 S.W.2d 81, 294 Ky. 498. 

(3) Assumption of risk. 

U.S.—R. B. Tyler Co. v. Greenup, C. 

C.A.Tenn., 140 F.2d 896. 

Cal.—Pollard v. Foster, 129 P.2d 448, 
54 Cal App.2d 502—Martin. Conti¬ 
nental Casualty Co., Intervener, v. 
Clinton Const. Co., 105 P.2d 1029, 41 
Cal.App 2d 35, rehearing denied 106 
P.2d 629, 41 Cal.App.2d 35. 

(4) Care owed by one with defec¬ 
tive eyesight.—Armstrong v. Day, 
284 P. 1083, 103 Cal.App. 465. 

(5) Traveling on wrong side of 
road.—Thronton v. Phillips, 90 S.W. 
2d 347, 262 Ky. 346. 


Instructions held JustineA, proper, or 
erroneously refused 

(1) Generally. 

U.S —Sun Oil Co. v. Gregory, C.C A. 
Tex, 56 F 2d 108—Henry W Tut- 
nam Memorial Hospital v. Allen, 
CC.A.Vt, 34 F 2d 927. 

Ala—Chambers v. Cox, 130 So. 416, 
222 Ala 1. 

Cal-- Barone v. Jones, 177 P.2d 30, 
77 Cal.App 2d '656 -Barry v Mad- 
dalena, 146 P.2d 974, 63 (\il App 2d 
302—Fleming v. Flick, 35 1* 2d 210, 
140 Cal App 14—Warnke v. Griffith 
Co, 24 P.2d 583, 133 Cal App 481 
Ga.—American Bakeries Co. v. John¬ 
son, 200 SE. 485, 59 GaApp 150 
—Eddleman v. Askew, 179 S E. 247, 
50 Ga App. 510. 

Iowa—Rvan v. Perry Rendering 
Works. 245 N W. 301, 215 Iowa 
363—Ryan v. Shirk. 224 N.W 824, 
207 Iowa 1327. 

Kan.—Berry v. Weeks, 73 P.2d 1086, 
146 Kan. 969. 

Ky—Castle v. MeGatTee, 154 S W 2d 
241, 287 Ky. 561—Mossbargcr’s 

Adm’x v. Louisville & N R. Co, 
130 S W 2d 64, 279 Ky. 178—Major 
v. Rudolph, 290 S.W. 688, 218 Ky 
1. 

Md.—Longeneckor v. Zanghi, 2 A 2d 
20, 175 Md. 307—Paolini v. West¬ 
ern Mill & Lumber Corporation, 

166 A. 609, 165 Md 45-—Greer 

Transp. Co. v. Knight, 146 A. 851, 

167 Md. 628. 

Mo.—Berthold v. Danz, App., 27 S. 
W.2d 448. 

Ohio.—Bartson v. Craig, 169 N.E. 291, 
121 Ohio St. 371—Ransom v. Fee¬ 
ney, 76 N.E.2d 908, 81 Ohio App. 
7. 

Pa—Copertino v. Chrobak, 29 A.2d 
504, 346 Pa. 49—Serna v. Pettinger, 
171 A. 86. 112 Pa.Super. 323. 

Vt.—Hutchinson v. Knowles, 184 A. 
705, 108 Vt. 195. followed in 184 
A. 711, 108 Vt. 208. 

Wash.—Bissell v. Seattle Vancouver 
Motor Freight, 168 P.2d 390, 25 
Wash.2d 68. 

(2) Assumption of risk. 

Cal,—La Porte v. Houston, App., 189 
P.2d 544. 

Wis.—Biersach v. Wechselberg, 238 
N.W. 905, 206 Wis. 113. 

(3) Driving on wrong side of road. 
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—Hamilton v. Carpenter, 290 P. 724, 
49 Idaho 629. 

(4) Overloading of vehicle.—Nel¬ 
son v. Belcher Lumber Co., 166 So 
808, 232 Ala. 116. 

(5) Duty to stop. 

Ala—Titus v. Braidfoot, 145 So. 423. 
226 Ala 21. 

Mo—Bloch v. Kinder, 93 S.W 2d 932, 
338 Mo 1099. 

87. Or.—Sanders v. Taber, 155 P. 
1194, 79 Or 522. 

88. Mo—Oltofy v. Mississippi Val¬ 
ley Trust Co.. 196 S.W. 428, 197 
Mo App 4 73 

89. U.S—Arnold v. Owens, CC.AN. 
C. 78 F.2d 495. 

Ark—Roark Transp. v. Sneed, 68 S. 

W 2d 996, 188 Ark 928. 

Cal—Jones v. Yuma Motor Freight 
Terminal, 114 P.2d 438, 45 Cal App 
2d 497. 

DC -Mentor v. Barnes, D.C, 47 F 
Supp. 932. 

Ky.—Nowak v. Joseph. 121 S.W.2d 
939, 275 Ky. 470 

Md—Mahan v. Slate, to Use of Carr, 
191 A 575, 172 Md 373. 

Mo—Gardner v. Turk, 123 SW.2d 
158, 34 3 Mo 899—Quinn v. Berber- 
ich, App, 51 S AV.2d 153, quashed 
on other grounds State ex rel. Ber- 
berich v Haul, 61 S.\V.2d 667, 333 
Mo 1224. 

N.Y. —Dino v. Eastern Glass Co., 246 
NY.S 306, 231 App Div. 75. 

Tenn—Iiodge v. Hamilton, 293 S W. 
752, 155 Tenn. 403. 

Wash—Browning v. Bremerlon- 

Charieston Transit Co., 183 P 2d 
1005, 28 Wash 2d 713. 

42 C.J. p 1273 note 70 [a] (2). 

90. D C —Goodyear Service v. Pretz- 
f elder, 84 F.2d 242, 65 App.D.C. 
389. 

Ky.—Prather’s Adm’r v. Allen, 164 S. 

W.2d 402, 291 Ky. 353. 

Mo.—State ex rel. Grisham v. Allen, 
124 S W.2d 1080, 344 Mo. 66, man¬ 
date conformed to Grisham v. Free- 
wald, App., 130 S.W.2d 653—Blunk 
v. Snider, 111 S.W.2d 163, 342 Mo. 
26—Borgstede v. Waldbauer, 88 S. 
W.2d 373, 337 Mo. 1205—Arnold v. 
Manzella, App., 186 S.W.2d 882- 
Day v. Banks, App., 102 S.W.2d 946, 
opinion quashed on other grounds 
State ex rel. Banks ▼. Kostetter, 
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125 S.W.2d 885. 844 Mo. 155—Cra¬ 
mer y. Parker, App., 100 6.W.2d 
640. 

42 C.J. p 1277 note 16. 

Instructions hold erroneous or prop, 
erly refused 

(1) Generally. 

Arts.—Keen v. Clarkson, 108 P.2d 578, 
56 Ariz. 437. 

Cal.—L&sch v. Edgar, 116 P.2d 949, 46 
Cal.App.2d 726—Bramble v. Mc- 
Ewan, 104 P.2d 1054, 40 Cal.App.2d 
400—Cunningham v. Cox, 15 P.2d 
169, 126 Cal.App. 665. 

D.C.—Regal Cleaners & Dyers v. Pes- 
sagno, 109 F.2d 453, 71 App.D.C. 
199. 

Ky.—Herndon v. Waldon, 47 S.W.2d 
1047, 243 Ky. 812. 

Mo—Teague v. Plaza Exp. Co., 190 
S.W.2d 264, 354 Mo. 582—Shields v. 
Keller, 153 S W.2d 60, 348 Mo. 326 
—Evans v. Farmers Elevator Co., 
147 S.W 2d 593. 347 Mo. 326—Bueh- 
ler v. Festus Mercantile Co., 119 S. 
W.2d 961. 343 Mo. 139—Radabaugh 
v. Williford, 116 S.W 2d 118, 342 
Mo 528—Smlthers v. Barker, 111 S. 
W.2d 47, 341 Mo. 1017—Borgstede 
v. Waldbauer, 88 S.W.2d 373, 337 
Mo. 1205—Taylor v. Superior Oxy- 
Acetylene Co., 73 S.W.2d 186, 335 
Mo. 379—Causey v. Wittlg, 11 S. 
W.2d 11, 321 Mo. 358—Crawford 
v. Byers Transp. Co., App., 186 S. 
W 2d 766—Stitzell v. Arthur Mor¬ 
gan Trucking Co, App., 118 S.W. 
2d 49—Hartley v. McKee, App., 86 
S.W.2d 359—Ilawken v. Schwartz, 
App, 72 S.W.2d 877—Becker v. 
Malpe, App.. 50 S.W 2d 695— 
Schmitt v. American Press, App., 
42 S.W.2d 9'69—Holloway v. Barnes 
Grocer Co., 16 S.W.2d 917, 223 Mo. 
App. 1026. 

Okl.—Grayblll v. Clancy, 291 P 87. 
144 Okl. 237. 

Wash.—Huber v. Hemrieh Brewing 
Co., 62 P.2d 451, 188 Wash. 235- 
Fennel v. Yellow Cab Co., 244 P. 
253, 138 Wash. 198. 

42 C.J. p 1277 note 16 [a]. 

(2) As extending or limiting zone 
of danger or imminent peril. — Baker 
v. Wood, Mo., 142 S.W.2d 83—State 
ex rel. Snider v. Shaln, 137 S.W.2d 
527. 345 Mo. 950—Gray v. Columbia 
Terminals Co., 52 S.W.2d 809, 331 
Mo. 73—Crawford v. Byers Transp. 
Co., Mo. App., 186 S.W.2d 756 — Hanks 
v, Anderson-Parks, Inc., Mo.App., 143 
S.W.2d 314. 

(3) As to knowledge or apprecia¬ 
tion of peril. 

Cal.—Smith v. Pacific Greyhound 
Corporation, 85 P.2d 169, 139 Cal. 
App. 696. 

Conn.—Biedrzicki v. O’Keefe, 135 A. 
388, 105 Conn. 873. 

Iowa.—Steele v. Brada, 239 N.W. 538, 
213 Iowa 708. 

Mo.—Borgstede v. Waldbauer, 88 S. 
W.2d 373, 337 Mo. 1205—Byrnes v. 
Poplar Bluff Printing Co., 74 S.W. 


2d 20—Schulz v. Smercina, 1 S.W. 
2d 113, 818 Mo. 486—Sculley ▼. 
Rolwing, App., 88 S.W.2d 394— 
Parkville Milling Co. v. Massman, 
App., 83 S.W.2d 128. 

(4) As to nature of peril.—Byrnes 
v. Poplar Bluff Printing Co., Mo., 74 
S.W.2d 20. 

(5) As to primary or antecedent 
negligence.—Taylor v. Superior Oxy- 
Acetylene Co., 73 S.W.2d 186, 335 Mo. 
379—Freeman v. Berberlch, 60 S.W. 
2d 393, 332 Mo. 831—Hagerman v. 
Rodgers, Mo.App., 101 S.W.2d 526— 
Dlsano v. Hall, Mo.App., 14 S.W.2d 
483. 

Xus tractions hold sufficient or not er¬ 
roneous 

(1) Generally. 

U.S.—Pearman v. Crain, C C.A Mo., 
166 F.2d 109—Sprinkle v. Davis, O. 
C.A.Va., Ill F.2d 925, 128 A.L.R. 
1101 . 

Cal.—Hurtel v. Albert Cohn, Inc., 52 
P.2d 922, 5 Cal.2d 145—Root v. Pa¬ 
cific Greyhound Lines. 190 P.2d 48, 
84 Cal App.2d 135—Smith v. Aggo- 
la, 81 T.2d 997, 27 Cal App.2d 750 
—Withoy v. Hammond Lumber Co., 
35 I*.2d 1080, 140 Cal.App. 587. 

Conn.—Paskewicz v. Hickey, 149 A. 
671, 111 Conn. 219—Klett v. Fren- 
yea, 149 A. 399, 111 Conn. 99— 
Deutsch v. La Bonne, 149 A. 244, 
111 Conn. 41. 

D.C.—Schear v. Ludwig, 143 F.2d 
20, 79 U.S.App.D.C. 95, certiorari 
denied 65 S Ct. 72, 323 U.'S. 734, 89 
L Ed. 589—Chr. Heurich Brewing 
Co. v. McGavin, 16 F.2d 334, 66 
App.D.C. 389. 

Idaho.—Stearns v. Graves, 111 P.2d 
882, 62 Idaho 312. 

Kan.—Engle v. Bowen, 261 P. 1108, 
122 Kan. 283. 

Ky.—Cincinnati, N. & C. Ry. Co. v. 
Renaker, 163 *S.W.2d 906, 287 Ky. 
388. 

Mich.—Agranowitz v. Levine, 298 N. 
W. 388, 298 Mich. 18—Sudinski v. 
Krohn, 219 N.W. 665, 242 Mich. 
497—Steele v. Stahelin, 207 N.W. 
822, 234 Mich. 307—Halzle v. Har¬ 
greaves, 206 N.W. 356, 233 Mich. 
234. 

Mo.—Teague v. Plaza Exp. Co., 206 
S.W.2d 563, 356 Mo. 1186—Johnson 
v. Hurck Delivery Service, 187 S. 
W.2d 200, 353 Mo. 1207—Penning¬ 
ton v. Weis, 184 S.W.2d 416, 353 
Mo. 750—Bowman v. Standard Oil 
Co. of Indiana, 169 S.W.2d 384, 350 
Mo. 958—Hollister v. A. S. Aloe 
Co., 156 S.W.2d 606, 348 Mo. 1055 
—Melenson v. Howell, 130 S.W.2d 
655, 344 Mo. 1137—Doherty v. St. 
Louis Butter Co., 98 S.W.2d 742, 
339 Mo. 996—Carle v. Akin, 87 S. 
W.2d 406—Hein v. Peabody Coal 
Co., 85 S.W.2d 604, 337 Mo. 626— 
McCarthy v. Sheridan, 83 S.W.2d 
907, 336 Mo. 1201—Brown v. Cal- 
licotte, 73 S.W.2d 190—Hart v. 
Weber, 53 S.W.2d 914—Bartner V. 
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Darst, 385 S.W. 443—Gurwell ▼» 
Jefferson City Lines, App., 133 8. 
W.2d 683—Williams v. Daria, App.* 
168 S.W.2d 483—Spriggs v. Calu¬ 
met Cab Co., App.. 161 S.W.2d 741 
—Zimmerman y. Salter, App., 141 
S.W.2d 137—Haynie v. Jones, 127 
S.W.2d 105, 233 Mo.App. 948—Dean 
y. Moceri, App., 87 S.W.2d 218— 
Hartley v. McKee, App., 86 S.W.2d 
359—Marshak v. William J. Bren¬ 
nan Grocery Co., App., 83 S.W. 2d 
185—Hodglns v. Jones, App., 64 S. 
W.2d 309—Woods v. Moffltt, 38 S. 
W.2d 525, 225 Mo.App. 801—Luck 
v. Pemberton, App., 29 S.W.2d 197 
—Ford v. Pieper, App., 24 S.W.2d 
1054—Erxleben v. Raster, App., 21 
S.W.2d 195—Martin v. Pevely 
Dairy Co., App., 17 S.W.2d 667— 
Pettit v. Goetz Sales Co., 281 S.W. 
973, 221 Mo.App. 966. 

N.C.—Goss v. Williams, 146 S.E. 169, 
196 N.C. 213. 

Wash.—Browning y. Bremerton- 

Charlcston Transit Co., 183 P.2d 
1005, 28 Wash 2d 713—Moen v. 

Chestnut, 113 P.2d 1030, 9 Washed 
93—Stubbs v. Bopne, 2 P.2d 727, 
164 Wash. 368. 

42 C.J. p 1277 note 16 [bL 

(2) As limiting or extending the 
danger zone —Kimbrough v. Cher- 
vitz, 186 S.W.2d 461. 353 Mo. 1154- 
Bowman v. Standard Oil Co of In¬ 
diana, 169 S.W 2d 384, 350 Mo. 958 
—State ex red. Himmelsbach v. Beck¬ 
er, 85 S W.2d 420, 337 Mo 341— Dip- 
aoli v. Langemann, Mo.App., 192 S. 
W.2d 35—Thompson v. Wilson, Mo. 
App., 119 S.W 2d 848. 

(3) As to existence or position of 
peril. 

U.S—Pearman y. Crain, C.C.A.Mo., 
166 F 2d 109. 

Minn.—Turennc v. Smith, 9 N.W.2d 
409. 215 Minn. 64. 

Mo—Branson v Abernathy Furni¬ 
ture Co., 130 S.W.2d 562, 344 Mo. 
1171—Melenson v. Howell, 130 S. 
W.2d 655, 344 Mo. 1137—Brown v. 
Calllcotte, 73 S.W.2d 190—Woods 
v. Moffltt, 38 S.W.2d 525, 226 Mo. 
App. 801. 

Va.—Voight y. Reber, 46 S.E.2d 15, 
187 Va. 157. 

(4) As to ability to avoid accident. 
Cal.—Rogers v. Interstate Transit 

Co., 297 P. 884, 212 Cal. 36, cer¬ 
tiorari denied Interstate Transit 
Co. v. Rogers, 52 S.Ct. 22, 284 U.S. 
640. 76 L.Ed. 546. 

Mo.—Stewart v. Kansas City Public 
Service Co., App., 49 S.W.2d 1061 
—Martin v. Pevely Dairy Co., App., 
17 S.W.2d 567. 

Wash.—Moen v. Chestnut, 113 P.2d 
1030, 9 Wash.2d 93. 

last motions held not prejudicial 
Ky.—Ramsey v. Sharpley, 171 S.W.2d 
427, 294 Ky. 286. 

Mo.—Radabaugh v. Williford, 116 & 
W.2d 118, 342 Ma 528. 



61 C.J.S. 


MOTOR VEHICLES 


§ 534 


should not be confusing or misleading . 91 Such in¬ 
structions m«st be warranted by the pleadings 92 
and the issues or theories 93 in the case. An instruc¬ 
tion to the effect that plaintiff is seeking recovery 
solely on the humanitarian doctrine is properly re¬ 
fused where plaintiff seeks recovery on other 
grounds . 94 Where the court has refused to permit 
the defense of contributory negligence to be assert¬ 
ed in the trial, and has refused to give instructions 


on that theory or to permit argument thereon, it 
should not thereafter give an instruction on the the¬ 
ory of the last clear chance . 95 

An instruction on the doctrine of the last clear 
chance or the like need not and should not be given 
where the evidence is insufficient to show its ap¬ 
plication to the facts of the case or where the prac¬ 
tically undisputed evidence shows that it could not 
apply ; 96 and it may be proper, under the evidence. 


Amendment of instruction held prop¬ 
er 

Va. —W. B. Bassett A Co. v. Wood, 
132 S.E. 700, 146 Va. 654. 

91. Instructions held confusing 1 or 
misleading 

Del—Baker v. Reid, 67 A.2d 103. 

Idaho. —Stearns v. Graves, 111 P.2d 
882. 62 Idaho 312. 

Mo.—Martin v. Fehse, 65 S W.2d 440, 
331 Mo. 861—Schulz v Smercina, 1 
S.W.2d 113, 318 Mo. 48G—Burke v. 
Pappas, 203 S.W. 142, 316 Mo. 1235. 

42 C.J. p 1278 note 49 Lb] (6). 

instructions held not confusing or 
misleading 

Mo.—Hollister v. A. S. Aloe Co, 156 
S.W.2d 606, 348 Mo. 1055—Luck v. 
Pemberton, App., 29 S.W.2d 107. 

42 C J. p 1278 note 49 U] (9). 

92. Instructions held not required or 
Instilled under pleadings 

Ind— Baker v. Pritchard, 194 N.E 
781, 100 Ind.App. 609. 

Mo.—Cummings v. Holly, App., 60 S. 
W.2d 62 

42 C J. p 1281 note 99. 

Instructions held proper or warrant¬ 
ed under pleadings 

U.S—Evansville Container Corpora¬ 
tion v McDonald, C.C A.Tcnn., 132 
F.2d 80—-Swift & Co. v. Young, C. 
C.A.N.C., 107 F.2d 170. 

Kan —Blosser v. Wagner, 59 P.2d 
37. 114 Kan. 318. 

Mo—Evans v. Farmers Elevator Co., 
147 S W 2d 593, 347 Mo. 32»6—John¬ 
son v. Scheerer, App., 109 S.W.2d 
1231—fTagerman v. Rodgers, App., 
101 S.W.2d 526—Hudlow v. Langer- 
hans, 91 S.W.2d 629, 230 Mo.App. 
1160—Taylor v. Kelder, 88 S.W.2d 
436, 229 Mo.App. 1117—Cervlllo v. 
Manhattan Oil Co., 49 S.W.2d 183, 
226 Mo.App. 1090—Woods v. Mof- 
fltt, 38 S.W.2d 525, 225 Mo.App. 801 
—Martin v. Pevely Dairy Co., App., 
17 S.W.2d 567. 

42 C.J. p 1281 note 96 [c], 

93. Instructions hsld properly re¬ 
fused 

Or.—Landis v. Wick, 57 P.2d 769, 154 
Or. 199, rehearing denied 59 P.2d 
403, 164 Or. 199. 

ZustructiouB hsld propsr under issues 
or theories 

Fla.—Dunn Bus Service v. McKinley, 
178 So. 865, 130 Fla. 778. 

42 C.J. P 1279 note 60 [bj. 


94. Mo.—Benson v. Smith, App., 38 
S.W.2d 743. 

95. W.Va.—Vaughan v. Oates, 37 S 
E.2d 479, 128 W.Va. 654. 

96. Cal.—Dailey v. Williams, 166 P 
2d 695, 73 Cal.App.2d 427—Heilman 
v. Bradley, 56 P.2d 607, 13 Cal App 
2d 159. 

Conn.—Andrew v. White Line Bus 
Corporation, 161 A. 792, 116 Conn 
464. 

Mo.—Goehring v. Beltz, App., 14 S 
W.2d 502. 

42 C.J p 1283 notes 35, 36. 

Applicability to pleadings and evi¬ 
dence in general spc infra § 55G. 

Instructions properly refused, or not 
warranted or required, under ev¬ 
idence 

(1) Generally. 

US—Mu 1 berg v. Mason & Dixon 
Lines, CC.ANY.. 157 F 2d 805. 

Cal—Dailey v. Williams. 166 P.2d 
595, 73 Cal.App 2d 427—Warwick 

v. Maneely, 101 l\2d 831, 4 0 Cal. 
App.2d 235, followed in 104 P 2d 
838, two cases, 40 Cal.App 2d 812, 
and 104 I> 2d 838, 40 Cal.App 2d 
813—Vital! v. Straight, 68 P 2d 74«6, 
21 Cal.App.2d 253—Augenthaler v. 
Pinkert, 32 P.2d 686, 138 Cal App 
455—Pearce v. Elbe, 276 P. 389, 98 
Cal App lol 

Conn.—Bullard v Dp Cordova, 175 
A. 673, 119 Conn. 2G2—Di Maio v 
Panico, 161 A. 238, 115 Conn. 295. 

D.C.—Hocheisen v. Smith, 158 F.2d 
100, 81 U.SApp.DC. 323- Dean v. 
Century Motors, 154 F.2d 201. 81 U. 
S.App D C. 9. 

Fia.—Davis v. Cuesta, 1 So.2d 475, 
14G Fla. 471. 

Ky.—Stephens v. Gloss, 176 S.W.2d 
139, 296 Ky 90—C. L & L. Motor 
Express v. Lyons, 53 S.W.2d 978, 
245 Ky. 611—Robinson Transfer 
Co. v. Turner, 60 S.W.2d 546, 244 
Ky. 181—Peak v. Arnett, 26 S.W.2d 
1035, 233 Ky. 756. 

Md.—Caple v. Amoss, 28 A.2d 566, 
181 Md. 56. 

Minn.—Boyer v. Josephson, 240 N 
W. 538. 185 Minn. 221. 

Mo.—Baker v. Wood, 142 S.W.2d 83- 
Ridge v. Jones, 71 S W.2d 713, 335 
Mo. 219—Spoeneman v. Uhri, 60 S 
W.2d 9, 332 Mo. 821—Hanks v. An- 
derson-Parks, Inc., App., 143 S.W 
2d 814—Swain v. Anders, 140 S.W 
2d 730, 235 Mo.App. 125—Morris v 
Seitrich, App., 118 S.W.2d 46—Ritz 
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v. Cousins Lumber Co., 59 S.W.2d 
1072, 227 Mo App. UC7—Benson v. 
Smith, App, 38 S.W.2d 749—Ben¬ 
son v. Smith, App., 38 S.W.2d 743 
—Croak v. Croak, App., 33 S.W.2d 
998 

Va.—Temple v. Moses, 8 S.E.2d 2'62, 
175 Va. 320. 

Wash.—Ret tig v. CocA-Cola Bottling 
Co, 156 P.2d 914, 22 Wash.2d 572 
—Portland-Seattle Auto Freight v. 
Jones, 131 P.2d 736, 15 Wash 2d 
603—Mai bias v Eichelberger, 45 
P.2d 619, 182 Wash. 185. 

(2) Child roller skating.— Crock v. 
Magnolia Milling Co., 266 P. 727, 147 
Wash. 589. 

(3) Collision with bicycle or mo¬ 
torcycle. 

Cal—Bert on v. Cochran, 185 P.2d 
349, 81 Cal App 2d 776 
Mo—McCoy v Home Oil & Gas Co., 
App , 48 S W.2d 113. 

Okl —Graybill v. Clancy, 291 P. 87, 
144 Okl. 237. 

(4) Head-on collision. 

U.S—Evansville Container Corpora¬ 
tion v McDonald, C C A Tenn., 132 
F. 2d 80 

Ark.—Ilouck v. Marshall, 132 S.W 2d 
181, 198 Ark. 938 

ND- Ramngc v. Trepanier, 283 N. 
W. 471, 09 ND. 19. 

Wash.—Enckson v. Barnes, 107 P, 
2d 348, 6 Wash 2d 251. 

(5) Pedestrians 

Cal.—Shipway v. Monise, 139 P.2d 60, 
69 Cal App 2d 565—Jones v. Hein¬ 
rich, 122 P.2d 304, 49 Cal.App.2d 
702. 

Conn.—Sherman v. William M. Ryan 
& Sons, 13 A.2d 134, 126 Conn. 574 
—Puza v. Ham way, 193 A. 776, 123 
Conn. 205—Notarfrancesco v. 
Smith, 134 A. 151, 105 Conn. 49. 

D O.—Regal Cleaners & Dyers v. 
Pessagno, 109 F.2d 453, 71 App. 
D.C. 199. 

Fla—Turner v. Seegar, 10 So.2d 320, 
151 Fla. 643—Becker v. Blum, 194 
So. 275, 142 Fla. 60. 

Ky.—Hatfield v. Sargent's Adm'x, 209 
S W 2d 306. 306 Ky. 782—Jones v. 
Gardner, 91 S.W.2d 520, 262 Ky, 
812. 

Va.—Stark v. Hubbard, 48 S.E.2d 216, 
187 Va. 820. 

Wash.—Shea v. Yellow Cab Co. of 
Spokane, 49 F.2d 925, 184 Wash, 
109. 
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to instruct the jury that the last clear chance doc¬ 
trine is not applicable ; 97 but an instruction as to 
such doctrine is not necessarily erroneous because 
of the absence of direct evidence that defendant ac¬ 
tually knew of the presence of the injured person . 98 

It may be proper for the court to give an instruc¬ 


tion authorizing a verdict for defendant if the jury 
believe that the evidence negatives ofte of the es¬ 
sential elements of the humanitarian doctrine . 99 
An instruction that if plaintiff was guilty of con¬ 
tributory negligence he cannot recover is -erroneous 
and properly refused where, under the circumstanc- 


(6) Tractor-trailer. 

Md.—Shed lock v. Marshall. 46 A. 2d 
349. 186 Md. 218. 

Mo.—Hall v. Hannibal-Quincy Truck 
Line, 211 S.W.2d 723. 

Instruction* held Jus tilled, required, 
or sufficient under evidence 

(1) Generally. 

U.S.—Swift & Co. v. You ns. C.C.A. 
N.C., 107 F.2d 170. 

Ariz.—-Casey v. Marshall. 169 P.2d 
84, 64 Ariz. 260—Tenney v. Enke- 
ball, 168 P.2d 619, 62 Ariz. 416. 

Ark.—Davis v. Draper, 148 S W.2d 
662, 201 Ark. 1172—J. Foster & Co 
v. Wooldridge. 134 S.W.2d 626, 199 
Ark. 551—Sylvester v. U-Dnve-Em 
System, 90 S.W.2d 232, 192 Ark. 
75. 

Cal.—Rogers v. Interstate Transit 
Co.. 297 P. 884, 212 Cal. 36. cer¬ 
tiorari denied Interstate Transit 
Co. v. Rogers, 52 S.Ct. 22, 284 U S 
640, 76 L Ed. G46—Pirc v. Gladding 
McBean & Co , 130 l’.2d 981. 55 Cal 
App.2d 108—Jones v. Yuma Motor 
Freight Terminal, 114 P.2d 438, 45 
Cal.App.2d 497—GardJni v. Arakeli¬ 
an, 61 T.2d 181. 18 Cal.App 2d 424— 
Hawkinson v. Scholz, 57 I* 2d 945, 
13 Cal.App. 2d 687—Heilman v 
Bradley. 56 P.2d 607, 13 Cal.App 2d 
159—Wantz v. Ammons, 46 P.2d 
210, 7 Cal.App.2d 643—Silveira v. 
Siegfried, 26 P.2d 666, 135 Cal.App. 
218—Handley v. Lombardi, 9 P 2d 
867, 122 Cal.App. 22—Moore v. 

Bishop. 297 1\ 580. 113 Cal App. 25 
—Brooks v. City and County of 
San Francisco, 295 P. 344, 111 Cal 
App. 254—Mogle v. Hunt, 293 P. 
844, 110 Cal.App. 177. 

D.C.—Navarro v. Mayo, 164 F 2d 313, 
81 U.S.App.D.C. 34—Brophy v. 
Weschler, D.C., 36 F.Supp. 635. 
Fla.—Dunn Bus Service v. McKinley, 
178 So. 8*65, 130 Fla. 778. 

Idaho.—McKinley v. Wagner, 170 P. 

2d 796. 67 Idaho 104. 

Md.—Longenecker v. Zanghl, 2 A.2d 
20, 175 Md. 307. 

Mo.—Wright v. Spieldoch, 193 S.W.2d 
42—Hollister v. A. S. Aloe Co., 156 
S.W.2d 606, 348 Mo. 1056—Evans v. 
Farmers Elevator Co., 147 S.W.2d 
593, 347 Mo. 326—Brown v. Calli- 
cotte. App., 73 S.W.2d 190—Gurwell 
v. Jefferson City Lines, App., 192 
S.W.2d 683—Capps v. Beene, App., 
162 S.W.2d 80—Jones v. Austin, 
App., 154 S.W.2d 378—Anderson v. 
Northrop, 96 S.W.2d 621, 230 Mo. 
App. 1225—Yonts v. Shernaman, 
App., 94 S.W.2d 917—Passmore v. 
Hoyer, App., 63 S.W.2d 189—Woods 


v. Moffltt, 38 S W.2d 525, 225 Mo. 
App. 801—Loughlin v. Marr-Bridg- 
er Grocer Co., App. 10 S W 2d 75. 
Neb.—Ross v. Carroll, 299 N W. 477, 
140 Neb 350. 

N.C.—Newbern v. Leary, 1 S.E.2d 
384, 215 N.C. 134. 

Va.—Voight v. Reber, 46 S E 2d 15, 
187 Vft 157—CJay v. Bishop, 30 S. 
E 2d 585, 182 Va. 746. 

Wash —Browning v. Bremerton- 

Charleston Transit Co., 183 l\2d 
1005, 28 Wash 2d 713—Moen v. 

Chestnut, 113 P.2d 1030, 9 Washed 
93—Chapin v. Stickel, 22 P.2d 290, 
173 Wash 174—Reamer v. Walter 
H C. Griffiths, Inc., 291 P. 714, 158 
Wash 665 

W.Va—Davenport v. Haupt, 169 S.E 
333, 113 W.Va. 695. 

42 C.J. p 11283 note 34. 

(2) Bicyclists or motorcyclists. 
Cal Norton v. Houlette, 258 P. 1104, 

85 Cal App. 233. 

Fla—Miller v. Ungar, 5 So.2d 598, 
3 49 Fla. 79. 

Ky—Wilson v. Deegan’s Adm’r, 139 
S.W.2d 58, 282 Ky. 647-Colonial 
Supply Co v. Bramlett, 60 S.W.2d 
969. 249 Ky. 382. 

Md—Wickman v. Bohle, 196 A. 326, 
173 Md 694 

Mo—Wiilsch v. Inland Valiev Coal 
Co., App, 63 S.W 2d 423—McPher¬ 
son v. Fremier Service Co., App., 
38 S.W.2d 277. 

(3) Children. 

Ky.—Dixon v. Stringer, 126 S W.2d 
448, 277 Ky. 347—Kelly v. Mar¬ 
shall’s Adm’r, 120 SW.2d 142, 274 
Ky. 666. 

Mo—Gardner v. Turk, 123 S.W.2d 
158, 343 Mo. 899—Johnston v. Ram¬ 
ming, 100 S.W.2d 466, 310 Mo. 311 
—Cramer v. Parker, App., 100 S. 
W.2d 640. 

Va—Harris v. Wright, 200 S.E. 597, 
172 Va. 67. 

(4) Pedestrians. 

U.S.—Linde Air Products Co. v. Cam¬ 
eron, C.C.A.W.Vh , 82 F.2d 22. 

Cal.—Zerbo v. Electrical Products 
Corporation, 300 P. 825, 212 Cal. 
733—Powers v. Shelton, 169 P.2d 
482, 74 Cal.App.2d 757—Baird v. 
James A. Hill Const. Co., 32 P.2d 
390, 138 Cal.App. 410—Fletcher v. 
Starker, 29 P.2d 794, 136 Cal.App. 
741—De Lannoy v. Grammatikos, 
14 P.2d 542, 126 Cal.App. 79—Basic 
v. Schultheiss, 9 P.2d *550, 121 Cal. 
App. 560. 

D.C.—Schear v. Ludwig, 143 F.2d 20, 
79 U.S.App.D.C. 95, certiorari de¬ 
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nied 65 S.Ct. 72 t 323 U.S. 734, 89 
L.Ed. 589. 

Fla—Williams v. Sauls, 9 So.2d 369, 
151 Fla. 270. 

Ky.—Heskamp v. Bradshaw's Adm’r, 
172 S.W.2d 447, 294 Ky 618—Ram¬ 
sey v. 'Sharpley, 171 S.W.2d 427, 294 
Ky. 286—Kinsella v. Meyer’s 

Adm’r, 102 S.W.2d 974, 267 Ky. 508 
—-Smith v. Ferguson, 76 S.W.2d 
606, 256 Ky. 545. 

Md.—Thursby v. O’Rourke, 23 A.2d 
656, 180 Md. 223. 

Mo.—Pitcher v. Schoch, 139 S.W.2d 
463, 345 Mo. 1184—Wolfson v Co¬ 
hen, 65 S.W.2d 677—Johnson v. 
Schoerer, App, 109 S.W 2d 1231— 
Mnrhaus v. Heboler, App., 104 S. 
W 2d 737—Edwards v. Bell, App., 
103 S.W.2d 315, hearing denied 123 
S.W.2d 83, 343 Mo. 824—Collins v. 
Leahy, App.. 102 S W.2d 801--»Soog- 
gins v. Miller, App, 80 S.W.2d 724 
—Robertson v. Scoggins, App., 73 
S.W.2d 430—Ellis v. Wolfe-Shoo- 
maker Motor Co, 55 S.W.2d 309. 
227 Mo App. 508—Allen v. Auten- 
rieth, App., 280 S W. 79 

Nev—Stvris v Folk, 146 P.2d 782, 
139 P.2d 614, -62 Nev. 208. 

Va—Nelson v. Dayton, 36 S.E 2d 636, 
184 Va. 754—Gregory v. Daniel, 4 
S.E.2d 786, 173 Va. 4 42—Perkinson 
v. Persons, 178 S.E. 682, 164 Va. 
172—Keeler v. Baumgardner, 171 
SE. 592, 161 Va. 507—Lucas v. 
Craft, 170 S.E, 836. 161 Va. 228. 

Wash —Flagg v. Vander Yacht, 2 i P. 
2d 1063, 174 Wash. 621—Hiteshue 
v. Robinson, 16 P.2d 610, 170 Wash 
272—Settles v. Johnson, 298 P. 690, 
1*62 Wash. 466—Reitan v. Crooks, 
279 P. 97, 163 Wash. 76—Johnston 
v. Elmore, 261 P. 668, 141 Wash. 
293. 

W.Va.—Jacobson v. Hamill, 199 S.E. 
593, 120 W.Va, 491—Attelli v. 

Laird, 146 S.E. 882, 106 W.Va. 717. 
(6) Wagon.—Brown v, Callicotte, 

Mo., 73 S.W.2d 190. 

97. Conn.—Beck v. Sosnowitz, 7 A. 
2d 389, 125 Conn. 563. 

9& Cal.—Bailey v. Wilson, 61 P.2d 
68, 16 Cal.App.2d 646. 

99. Mo.—Branson v. Abernathy Fur¬ 
niture Co., 130 S.W.2d 562, 344 Mo. 
1171. 

Inst ruction held proper 

Mo.—Branson v. Abernathy Furni¬ 
ture Co., supra. 

Instruction held erroneous 

Mo.—Collins v. Beckmann, 79 S.W.2d 
1052. 
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es, the question of contributory negligence is imma¬ 
terial or not decisive because a case is presented un¬ 
der the humanitarian doctrine . 1 It has been held 
proper, under particular circumstances to refuse to 
give a requested instruction which applies the last 
clear chance doctrine to plaintiff and charges that, 
notwithstanding defendant's negligence, plaintiff 
cannot recover if he discovered such negligence in 
time to avoid its consequences, and failed to do so . 2 


§ 535. -Acts in Emergencies 

Appropriate Instructions may bs given concerning 
the duty of a person confronted with a sudden danger 
or emergency, where the Issue has been properly raised. 

An instruction stating the law governing the duty 
and responsibility of a person confronted with a 
sudden and unexpected danger or peril which could 
not have been reasonably anticipated and which was 
not brought about by his own negligence may prop¬ 
erly be given where the pleadings and evidence are 
sufficient to warrant it ; 3 but in an action by a pe- 


1. Mo—H&ngge v. Umbrlght, 119 S. 
W.2d 382—Dilallo v. Lynch, 101 S. 
W.2d 7, 340 Mo. 82—Gray v. Co¬ 
lumbia Terminals Co., 52 S W.2d 
809, 331 Mo. 73—Dickens v. Heitz- 
man, App., 141 S.W.2d 183—Venters 
v. Bunnell. 93 S.W.2d 70, 23Q Mo. 
App. 1190—Dove v. Stafford, 91 S. 
W.2d 161, 230 Mo.App. 241—Fran¬ 
cis v. Missouri Pac. Transp Co., 
App., 85 S W.2d 915—La Font v. 
Bryant, App., 60 S.W.2d 416—Bur¬ 
gess v. Garvin, 272 S.W. 108, 219 
Mo.App. 162. 

2. D.C—Chr. Heurich Brewing Co. 
V. McGavin, 16 F.2d 334. 56 App D. 
C. 389. 

3. U.-S.—Car & General Ins Corpora¬ 
tion v. Koal Driveway Co, C.C A. 
Fla., 132 F.2d 834, certiorari denied 
Koal Driveway Co. v. Car & Gen¬ 
eral Ins Corporation. 63 S Ct. 1330, 
319 U.S 766. 87 L Ed. 1716. 

Conn.—Fierberg v. Moulton, 29 A.2d 
774, 129 Conn. 636. 

Ind.—Zoludow v. Keeshin Motor Ex¬ 
press, 34 NE.2d 980, 109 Ind App. 
575. 

Minn—Packar v. Brooks, 300 N.W. 
400, 211 Minn. 99—Sn thrum v. Lee, 
230 NW. 580, 180 Minn. 163. 

N H —Kardusinski v Koford, 190 A. 

702, 88 N.H. 444, 111 A.L.K. 1017. 
Ohio —Woodward v. Gray, 29 Ohio N. 
P.NS., 141, affirmed 188 N.E. 304, 
46 Ohio App. 177. 

Pa —Kins v. Deere, 58 A 2d 335, 359 
Fa. 106—Weinberg v. Pavitt, 155 
A. 8>67, 304 Pa. 312. 

Wis.—Schloif v, Honeck, 24 N.W.2d 
602, 249 Wis. 276—Klas v. Fcnske, 
22 N.W.2d 596. 248 Wis. 634. 

42 C.J. p 1284 note 63. 

Applicability to pleadings and evi¬ 
dence in general see 5 556. 
Instruction necessitated by argument 
of oounsel 

Instruction on Imminent peril was 
held properly given by reason of 
closing argument of counsel.—Antho¬ 
ny v. Hobble, Cal.App., 193 P.2d 748. 

Instructions held required or proper 

(1) Generally. 

U.S.—Car & General 'Ins. Corpora¬ 
tion v. Keal Driveway Co., C.C.A. 
Fla., 132 F.2d 834, certiorari de¬ 
nied Keal Driveway Co. v. Car & 
General Ins. Corporation, 63 S.Ct. 
1330, 813 U.S. 766, 87 L.Ed. 1716. 


Ariz.—Webb v. Hardin, 89 P 2d 30, 
53 Ariz. 310. 

Cal—Corbin v. Bedel, 158 P.2d 221, 
69 Cal App 2d 60—Pire v Gladding 
McBean & Co.. 130 P.2d 143, 55 Cal. 
App 2d 108, rehearing denied 130 P 
2d 981, 55 Cal App.2d 10$—Miller 
v. Cranston, 106 P.2d 963, 41 Cal 
App 2d 470—Groat v. Walkup 
Drayage & Warehouse Co , 58 P.2d 
200, 14 Cal.App.2d 350--White v. 
Barker Bros., 55 P.2d 248, 12 Cal. 
App.2d 164—Dunham v Cantlay & 
Tanznla, 49 P.2d 332, 9 Cal App 2d 
274—Mogle v. Hunt, 293 1’ 844, 

110 Cal App 177—Comstoek v. 

Morse. 290 P. 108, 107 Cal App. 71 
—Olsen v. J J. Jacobs Motor Co . 
278 P. 1051, 99 Cal.App 4?3—Pow¬ 
er v Crown Stage Co., 256 P. 457, 
82 Cal App. 660. 

Colo.—Barsch v Hammond, 135 P.2d 
519. 110 Colo. 411. 

Ill.—Selman v. Midwest Haulers, 33 
N.E.2d 140, 309 Ill App. 154 
Ind —Toenges v Walter, 32 N E 2d 
95, 109 Ind.App 41. 

Ky—Berry v. Jorris, 199 S W 2d 616, 
303 Ky. 799—Moreland’s Adm’r v. 
Stone, V66 S W.2d 998, 292 Ky. 521 
—Coleman v. NHson, 6 S W 2d 454, 
224 Ky. 460—Louisville Taxicab & 
Transfer Co. v. Ramey, 300 S W. 
890, 222 Ky. 286—Major v. Ru¬ 
dolph, 290 S.W. 688, 218 Ky. 1. 
Mich.—Rossien v. Berry, 9 N.W.2d 
895, 305 Mich, 693. 

Minn.—Sanders v. Gilbertson, 29 N. 
W.2d 357, 224 Minn. 546—Vasalka 
v. Matsch, 13 N.W 2d 483, 216 Minn. 
630—Packar v. Brooks, 300 N.W. 
400, 211 Minn. 99—Stoker v. An¬ 
derson, 238 N.W. 685, 184 Minn. 
339. 

N.H.—Kardasinski v. Koford, 190 A. 

702, 88 N.H. 444, 111 A.L.R. 1017. 
N.J.—Wright v. Beith, 157 A. 840, 9 
N.J.Misc. 1183. 

Ohio.—Woodward v. Gray, 188 N.E. 

304, 46 Ohio App. 177. 

Pa.—CaBey v. Sicill&no, 165 A, 1, 310 
Pa. 238. 

Va.—Virginia Stage Lines v. Duff, 
39 S.E.2d 634, 185 Va. 592—Gaines 
v. Campbell, 166 S.E. 704, 159 Va. 
504. 

Wash.—Kellerher v. Porter, 189 P.2d 
223, 29 Wash. 2d 650—Brewer v. 
Berner, 131 P.2d 940, 15 Wash.2d 
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644—Johnson v. Watson, 120 P.2d 
516, 11 Wash.2d 690. 

Wis—Klas v. Fenske, 22 NW.2d 696, 
248 Wis. 534—Mellor v. Ileggaton, 
236 N.W. 558, 205 Wis. 42. 

(2) Bicyclists.—Redd v. Airway 
Motor Coach Lines, 137 P.2d 374, 104 
Utah 9. 

(3) Motorcyclists. 

Cal.—Kohlhauer v. Bronstein, 67 P. 

2d 1078, 21 Cal.App 2d 4. 

Minn—Merritt v. Stuve. 9 N.W.2d 
329, 215 Minn. 44—Viken v. Djck- 
son, 214 N.W. 471, 172 Minn. 1. 

(4) Children—Fultz’ Adm’r v. 
Williams, 99 S.W.2d 803, 26'6 Ky. 651. 

(5) Pedestrians. 

Cal—Varner v. Skov, 67 P.2d 123. 
20 Cal.App 2d 232. 

Ill—Green v. Drew, 57 N.E.2d 227, 
323 Ill App. 84—Mazanec v. Pros¬ 
ser. 56 N.E.2d 489. 323 Ul.App 652 
—Zoludow v. Keeshin Motor Ex¬ 
press, 34 N.E.2d 980, 109 Ind.App. 
575. 

Iowa—Edwards v. Perley, 274 N.W. 
910, 223 Iowa 1119. 

Ky—Fork Ridge Bus Line v. Mat¬ 
thews, 68 S.W.2d 615, 248 Ky. 419. 
Minn —Schendcl v. Klein, 9 N.W 2d 
342, 215 Minn. 73. 

Or.—Sherrard v Werline, 91 P.2d 
344, 162 Or 135. 

Vt—lTealy v. Moore, 187 A. 679, 108 
Vt 324, followed in 187 A. 692, 108 
Vt 351 

Va.—Samples v. Trimble, 182 S.E. 
247, 165 Va 306—Perkinson v. 

Persons, 178 S.E. 682, 164 Va. 172. 

Instructions held not required or 
warranted 

(1) Generally. 

Cal.—Von Stetten v. Yellow-Checker 
Cab Co., Consolidated, 281 P. 95, 
100 Cal App. 775—Dougherty v El- 
lingson, 275 P. 456, 97 Cal.App. 87. 
Kan.—Til den v. Ash, 67 P.2d 614, 145 
Kan. 909. 

Ky—Home Laundry Co. v. Cook, 125 
S.W.2d 763, 277 Ky. 8—Big Sandy 
Bus Line Co. V. Williams, 56 S W. 
346. 246 Ky. 758. 

Md.—Dwyer v. Chew, 131 A. 350, 149 
Md. 281. 

Minn.—Corridan v. Agranoff, 297 N. 

W. 759, 210 Minn. 237. 

Mo.—Shaw v. Fulkerson, 96 S.W.2d 
495, 339 Mo. 310. 
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destrian such an instruction should not be given in 
favor of defendant where the practically undisputed 
evidence shows as a matter of law that the pres¬ 
ence of a pedestrian on the highway at the point in 
question was reasonably to have been anticipated , 4 
and that the emergency, if any, was due solely to 
defendant's negligence . 5 An instruction on the rule 


obtaining when a person is confronted with a sud¬ 
den danger or emergency should correctly state the 
law , 5 and a requested instruction containing an in¬ 
correct statement of law as to the degr'ee of care 
required of the driver of an automobile when sud¬ 
denly confronted with danger is properly refused.* 
An instruction relating to sudden peril or danger 


Neb.—Roby v. Auker, 32 N.W.2d 491, 
149 Nob 734. 

N.C.—Hoke v. Atlnntlc Greyhound 
Corp., 42 S E 2d 593, 227 N.C. 412. 
Ohio.—Morgan v. Hunslcker, App. f 60 
N E 2d 609. 

Okl —Graves v. Harrington, 60 P.2d 
622, 177 Okl. 448. 

Wash.—Hughes v. Wallace, 107 F.2d 
910, 6 Wash 2d 396. 

W.Va.—Elswick v Charleston Trans¬ 
it Co., 36 S.E2d 419, 128 W.Va. 
241. 

Wls.—Hanson v. Matas, 249 N.W. 505, 
212 Wls. 275, 93 A L.R. 546. 

Wyo—Henderson v. Land, 295 P. 271, 
42 Wyo. 369. 

(2) Bicyclists. 

Cal.—Wright v. Snlffln. 181 P 2d 675. 
80 Cal App 2d 368—Fraser v. Stel- 
lingcr, 126 P.2d 653, 62 Cal.App.2d 
564. 

Ky.—Byboe Bros. v. Imcs, 155 S.W. 
2d 492, 288 Ky. 1. 

(3) Children. 

Cal.—Ferry v. Piombo, 166 P.2d 888, 
73 Cal App.2d 569—Azzaro v. 

O’Connell, 9 P.2d 345. 121 Cal.App. 
617. 

Ky.—Kentucky Virginia Stages v. 
Tackett’s Adm’r. 171 S.W.2d 4, 294 
Ky. 189—Metis’ Adm’r v. Louis¬ 
ville Gas & Electric Co, 1 S.W.2d 
985. 222 Ky. 551. 

Vo.—Ball v. Witten, 154 S.E. 547, 155 
Va. 40. 

(4) Pedestrians. 

Fla.—Becker v. Blum, 194 So. 275, 
142 Fla. 60. 

Mich.—Dubeau v. Bordeau, 289 N.W. 
198, 291 Mich. 418—Herzberg v. 
Knight, 286 N.W. 145, 289 Mich. 
29. 

(5) Emergency resulting from 
driver's excessive speed. 

DC.—Jarvis v. Bostic, 79 F.2d 8&1, 
65 APP.D.C. 78. 

Minn.—Bakken v. Lewis, 26 N.W.2d 
478, 223 Minn. 329. 

Wls. —Kane v. Loyd's Am. Line, 19 
N.W.2d 29*6, 247 Wis. 145—Roellig 
v. Gear, 260 N.W. 232, 217 Wis. 
651. 

4. Utah.—Nikoleropoulos v. Ram¬ 
sey, 214 P. 304, 61 Utah 466. 

8. Utah.—Nikoleropoulos v. Ram¬ 
sey, supra. 

6. Cal.—Power v. Crown Stage Co.. 

266 P. 457, 82 Cal.App. 660. 

Tex.—Hooks ▼. Orton, Civ.App., 30 
S.W.2d 68L 


Xnstractions held erroneous 

(1) Generally. 

Cal.—Van Fleet v. Heyler, 125 P.2d 
586, 51 Cal.App.2d 719. 

Idaho.—Stuart v. McVey, 87 P.2d 44C, 
59 Idaho 740. 

Ill.—Witherspoon v. Central Grey¬ 
hound Lines, 60 N.E 2d 278, 325 
Ill.App. 574. 

Mich.—Walker v. Rebeuhr, 237 N.W. 
389, 255 Mich. 204. 

Minn.—Nicholas v. Minnesota Milk 
Co., 4 N W 2d 84, 212 Minn. 333. 
Neb.—Callahan v. Trewitt, 13 N.W. 

2d 660, 113 Neb. 7S7. 

Ohio—Bush v Harvey Transfer Co., 
67 N E 2d 851, 146 Ohio St. 657 
Or.—-Pukson v. King, 49 P.2d 367, 
151 Or. 512. 

Tenn.—Fin ton v. Mercury Motors, 
App., 194 S.W.2d 351—Gels v. 
Weiss, 160 S.W.2d 438, 25 Tcnn. 
App. 520. 

42 C.J. p 1277 note 17 [a]. 

(2) For failure to include qualifi¬ 
cation that emergency must not be 
result of person’s own negligence. 
Cal.—Spear v. Leuenberger, 112 P.2d 

43, 44 Cal App.2d 256—Gootar v. 
Levin, 293 P. 706, 109 Cal App. 703. 
N.II.—Frost v. Stevens, 184 A. 869, 
88 NH 164. 

(3) As relieving driver from duty 
to exercise care after emergency — 
Allwcm v. Asbury Tiuck Co., 3 F.2d 
320, 11C Cal.App 736. 

(4) As assuming that defendant 
owed plaintiff ordinary care instead 
of merely slight care.—Thomas v. 
Snow. 174 S.E. 837, 162 Va. 654. 

(5) As omitting to charge that in 
emergency defendant was required to 
exercise care of oidmanly prudent 
pemon.—Puza v. Hamway, 193 A. 776, 
123 Conn. 205. 

instructions held sufficient or not er¬ 
roneous 

Ala.—Pittman v. Calhoun, 165 So. 
391, 231 Ala. 460—Ilill v. Almon, 
141 So. 625, 224 Ala. 658. 

Anz.—Western Truck Lines v. Ber¬ 
ry, 78 P.2d 997, & Arlz. 38. 

Cal—Alward v, Paola, 179 P.2d 5, 79 
Cal.App.2d 1—Petersen v. Devine, 
156 P.2d 936, 68 Cal.App.2d 387- 
Church v. Payne, 97 P.2d 819, 36 
Cal.App.2d 382—Groat v. Walkup 
Drayage & Warehouse Co., 58 P.2d 
200, 14 Cal.App.2d 350—Power v. 
Crown Stage Co., 256 P. 457, 82 Cal. 
App. 660. 

Ga.—Whitfield v. Wheeler, 47 S.B.2d 
658, 76 Ga.App. 857. 
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Ill —Bunch v. McAllister, 2*66 IU.App. 
248. 

Lowa,—McMahon v. Rauch, 298 N.W. 
908, 230 Iowa 674—Jakeway v. Al¬ 
len. 290 N.W. 507, 227 Iowa 1182 
—McCornack v. Pickerell, 283 N. 
W. 899. 225 Iowa 1076. 

Kan.—Leinbach v. Pickwick Grey¬ 
hound Lines, 10 P.2d 33, 135 Kan. 
40. 

Ky.—Edmiston v. Robinson, 168 S. 
W.2d 740, 293 Ky. 273—Decgan v. 
Wilson, 157 S.W.2d 68, 288 Ky. 801. 
Mich.—Slayton v. Boesch, 23 NW2d 
134, 315 Mich. 1—Breen v. Smart, 
232 N.W. 226, 251 Mich. 679 
Mo—Murphy v. Loeffler, 39 S.W.2d 
550. 327 Mo. 1244. 

N.D.—Kertz v. Skjeveland, 217 N.W. 
529. 56 ND. 351. 

Ohio —Carle v. Courtright. 40 N.E 
2d 4 31, 69 Ohio App. 69, rehearing 
denied 43 N.E.2d 296, 69 Ohio App. 
69. 

Or—Hornby v. Wiper, 63 P.2d 204, 
155 Or. 203. 

Pa.—Schiele v. Motor Freight Ex¬ 
press. 36 A.2d 467, 348 Pa. 525. fol¬ 
lowed in Parsons v. Motor Freight 
Express, 36 A.2d 470, 348 Pa. 530. 
Tenn.—White v. White, 9 Tenn.App. 
654. 

Va—Wash v. Holland. 183 S.E. 236, 
166 Va 45—Gaines v. Campbell, 
166 S.E 704, 159 Va. 504. 

Wash.—Grapp v. Peterson, 168 P.2d 
400. 25 Wash.2d 44. 

14 C.J. p 1277 note 17 [b]. 

7. Cal.—Carnahan v. Motor Transit 
Co.. 224 P. 143, 65 Cal.App. 402. 

XastruotioBS held properly refused 

Ill.—Blumb v. Getz, 13 N.E.2d 1019, 
294 Ill.App. 432. 

Iowa.—Cooley v. Killlngsworth, 228 
N.W. 880, 209 Iowa 646. 

Minn.—Carlson v. Sanitary Farm 
Dairies, 273 N.W. 665, 200 Minn. 
177. 

N.H.—Prokey v. Hamm, 23 A.2d 327, 
91 N.H. 513—Richards v. Richards, 
166 A. 823, 86 N.H. 273. 

N.D.—Bolton v. Wells, 225 N.W. 791, 
58 N.D. 286. 

Tenn.—Caldwell v. Hodges, 77 S.W. 
2d 817, 18 Tenn.App. 355—Quigley 
v. Askew, 12 Tenn.App. 298. 

Requested instruction held proper or 
improperly refueed 
Cal.—Petersen v. Lang Transp. Co., 
90 P.2d 94, 32 Cal.App.2d 462. 

Mich.—Lagassee v. Quick, 262 N.W. 
916, 273 Mich. 295. 
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should not be misleading or confusing . 8 

§ 536. -Violation of Statute or Ordi¬ 

nance 

Where the pleedlnffe and evidence to warrant, ap¬ 
propriate and correct Instruction* may be given In an 
action for injuries arising out of the operation of motor 
vehicles, as to the rights and duties of the parties under 
a statute or ordinance. 

It may be proper and necessary, where the evi¬ 
dence and pleadings so warrant, to instruct the jury 
as to rights and duties of the parties under a stat¬ 
ute or ordinance . 9 An instruction on a statute or 
ordinance should not ordinarily be given in the ab¬ 
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sence of evidence 1 ® or allegations in the pleadings 11 
showing the application of the statute or ordinance 
to the facts of the case. However, where defendant 
or his counsel concedes the existence of facts or 
circumstances rendering a particular statute appli¬ 
cable, the court may , 12 and should , 18 give a proper 
instruction thereon. In the case of an ordinance 
not judicially noticed, the court need not give an 
instruction thereon where no evidence thereof has 
been introduced . 14 

An instruction bearing on a statute or ordinance 
should correctly state the law , 15 and should be based 
on alleged violations of the statutes or ordinances 
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8 . Ala.—Conner v. Foregger, 7 So 
2d 856. 242 Ala. 275. 

Cal.—-Dodds v. Gifford. 16 P.2d 279, 
127 Cal App 629—Allwein v. As- 
bury Truck Co., 3 P.2d 320, 116 Cal. 
App. 736. 

Wls—HofTman v. Regling, 258 N.W. 
347, 117 Wls. 66. 

9. Cal.—Barry v. Maddalena, 146 P. 
2d 974, *63 Cal.App 2d 302. 

Ga—Harwell v. Blue’s Truck I,ino, 
199 SE 759, 187 Ga. 78. mandate 
conformed to 200 S E. 500, 59 Ga. 
App. 305. 

Miss.—White v. Weitz, 162 So. 484, 
169 Miss. 102. 

N.C.—Gaffney v. Phelps, 178 S.E. 231, 
207 NC. 553. 

SC—Hallman v. Cushman, 13 S.E 2d 
498. 196 S C 402. 

Tex—Houston Oil Co of Texas v. 
Wilson. Civ App., 70 S.W.2d 285, 
error dismissed. 

42 C.J. p 1272 notes 62, 63. 

instructions held properly given 

U S —Silent Automatic Sales Corpo¬ 
ration v. Stay ton, C.C.A.Mo., 46 F. 
2d 471. 

Cal.—Sartori v. Granucci, 266 P. 280, 
204 Cal. 28—Larson v. King, 1C2 
P.2d 974. 71 Cal.App 2d 421—Cor¬ 
bin v. Bedel, 158 P.2d 221, 69 Cal. 
App 2d GO. 

Ga.—Battle v. Kllcrease, 189 S.E. 
673, 64 Ga App. 808—Hollomon v 
Hopson, 166 S.E. 45, 45 Ga.App. 762 
—C. J. Hamper Grocery Co. v 
* Sauls, 144 S.E. 403, 38 Ga.App. 487. 
111.—Selman v. Midwest Haulers, 33 
N.E.2d 140, 309 lll.App. 154. 

Mo.—Klohr v. Edwards, App., 94 S. 
W.2d 99—Peck v. W. F. William¬ 
son Advertising Service in St. 
Louis, App., 68 S.W.2d 847. 

Mont.—Lesage v. Largey Lumber 
Co., 43 P.2d 896, 99 Mont. 372. 

S.C.—Johnston v. Bagger, 149 S.E. 
241, 151 S.C. 537. 

Tenn.—Landrum v. Callaway, 12 
Tenn.App. 150. 

Va.—Gaines v. Campbell, 166 S.E. 
704, 159 Va. 504. 

42 C.J. p 1284 notes 61 [a], [b], 52 
[a], [b]. 

61 C.J.S.—39 


Instruction held not confusing 

Okl.—Burton v. Harn, 156 P.2d 618, 
195 Okl. 232. 

10. Cal.—Finney v. Wierman, 126 P 
2d 143, 52 Cal.App.2d 282—Ketch- 
um v. Pattec, 98 P.2d 1051, 37 Cal 
App.2d 122. 

Minn—Ohad v. Reese, 267 N.W. 490, 
197 Minn. 483. 

Mo.—Bach v. Dlekroeger. App., 184 
S.W.2d 755. 

Wash.—Cunningham v. Dills, 145 P. 

2d 273, 19 Wash 2d 845 
42 C.J. p 1284 notes 51 Tc], 52 [c]. 
Applicability to pleadings and evi¬ 
dence in general see infra § 55'6. 

11. Ill.—Brackett v. Builders* Lum¬ 
ber Co., 253 lll.App. 107. 

Instructions held proper under plead, 
lngs 

Mo—Bush v. Kansas City Public 
Service Co., 169 S W.2d 331, 350 
Mo. 876—Klohr v. Edwards, App., 
94 S.W.2d 99—Robinson v. Ross, 
App., 47 S.W 2d 122. 

S C.—Johnston v. Bagger, 149 S.E. 
241, 151 S.C. 537. 

Tenn.—Greer v. McKee, IS Tenn.App. 
025. 

12. Cal.—Dewhirst v. Leopold, 229 
P. 30, 194 Cal. 424. 

42 C.J. p 1284 note 63. 

13. Mich.—Levyn v. Koppln, 149 N. 
W. 993, 183 Mich. 232. 

14. Ky.—Cline v. Cook, 287 S.W. 
927, 216 Ky. 366. 

Tex—Staten v. Monroe, Civ.App., 150 
S W. 222. 

15. Conn.—O’Brien v. Seaboard 
Freight Lines, 16 A.2d 826, 127 
Conn. 374. 

42 C.J. p 1276 note 15. 

Znstrnotion oonstn&ed 
An Instruction which merely de¬ 
clares what acts constitute a viola¬ 
tion of the law and tells the jury 
that they may consider any viola¬ 
tions thereof in determining the is¬ 
sue of negligence, but which does 
not instruct the jury to And for 
plaintiff if the driver violated the 
law, does not charge that a viola¬ 
tion of the law constitutes negligence i 
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per se.—Pollock v. Hamm, 6 S.W.2d 
541, 177 Ark. 348. 

Instructions held erroneous 

(1) Generally. 

Ark.—Shipp v. Missouri Pac Transp. 

Co., 122 S.W.2d 593. 197 Ark. 104. 
Cal.—Finney v. Wierman, 126 P.2d 
143, 52 Cal.App.2d 282. 

Conn —O’Brien v. Seaboard Freight 
Lines, 16 A.2d 826, 127 Conn. 374 
—Murphy v. Way, 141 A. 858, 107 
Conn. 633. 

Ill —Brackett v. Builders’ Lumber 
Co, 253 lll.App. 107. 

Iowa—Oookm v. Guy W. Baker & 
Son, 276 NW. 418, 224 Iowa 967. 
Mass.—Jenkins v. North Shore Dye 
House, 178 NE 644, 277 Mass. 440. 
Minn —Sandhofner v. Calmenson, 212 
N W. 11, 170 Minn. 69. 

Miss.—White v. Weitz, 162 So. 484, 
169 Miss. 102. 

N Y.—Roles v John A. Schwarz, Inc., 
278 NYS. 307, 244 App.Div. 729. 
Ohio—Bossert v. Louys, 189 N.E. 

126. 4'G Ohio App. 442. 

42 C.J p 1276 note 15 [b], 

(2) Position at intersection.—An¬ 
drew v. White Line Bus Corporation, 
161 A. 792, 115 Conn. 464. 

Instructions held correct 

(1) Generally. 

Cal.—Church v. Payne, 97 P.2d 819, 
36 Cal App.2d 382. 

Ga.—Griffin v. Browning, 181 fi.B. 
801, 51 Ca.App. 743—Cochran v. 
Kendrick, 158 S.E. 57, 43 Ua.App. 
135. 

Mass.—Pontioelli v. Cat aid o, 162 N.E. 
81, 255 Moss. 473. 

Mich.—Ashley v. Breckenridge, 276 
N.W. 734, 281 Mich. 688. 

Minn —Wlester v. Kaufer, 247 N.W. 
237, 188 Minn. 341. 

Neb.—Herman v. Firestine, 21 N.W. 

2d 444, 146 Neb. 730. 

NH.—Clough v. Schwartz, 48 A. 2d 
921, 94 N.H. 148. 

N.J.—Diemer v. Shepard. 140 A. 578. 
6 N.J.Misc. 186—Pavllka v. Glglio, 
137 A. 528, 5 N.J.Misc. 590. 

N.M.—Bell v. Carter Tobacco Co., 71 
P.2d 683, 41 N.M. 613. 

Ohio.—Osman v. Cook, App., 48 N. 
E.2d 641. 
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as they existed at the time of the accident , 19 and 
not at a time subsequent thereto when the law has 
been changed by amendment or the enactment of 
new provisions . 17 A requested instruction as to 
the applicability of a statute , 18 or the materiality or 
immateriality of a violation thereof , 19 is properly 
refused where it contains an incorrect statement of 
the law. 

Necessity of using language of statute or ordi¬ 
nance. It is proper 20 and desirable 21 for an instruc¬ 
tion stating the law embodied in a statute or ordi¬ 
nance to be couched in the exact language of the 
statute or ordinance; but a slight departure there¬ 
from is not necessarily error , 22 since it is sufficient 
to give an instruction substantially in the language 


of the statute or ordinance.** 

§ 537 . -Willful, Wanton, or Reckless 

Conduct 

An Instruction on the subject of willful, wanton, or 
reckless conduct should state the law correctly and 
should not be misleading or confusing. 

It may be necessary or proper for the court, 
where the pleadings and evidence so warrant, to 
give an instruction on the subject of willful, wan¬ 
ton, or reckless conduct . 24 On the other hand, such 
an instruction need not and should not be given in 
the absence of pleadings 25 or evidence 26 on the sub¬ 
ject. Instructions on the subject of willful, wanton, 
or reckless conduct , 27 such as instructions dealing 
with the necessity of establishing that conduct in 


Tenn —Kennedy v. Bruce, 6 Tenn. 
App. 583. 

Va.—Masters v. Cardi, 42 S.E. 2d 203, 
186 Va. 261. 

Wash.—Hadley v. Arms St Scott, 241 
P. 26, 136 Wash. 632. 

42 G.J. p 1276 note 15 [cj. 

(2) Position on road. 

Mo.—Weisbrod v. Mueller, App., 285 
S.W. 542—Roland v. Anderson, 
App., 282 S W. 752. 

Pa.—Heffelflnger v. Schell, Com.PL. 
50 Dauph Co. 1. 

(3) Right of way. 

Mo.—Peck v. W. F. Williamson Ad¬ 
vertising Service in St. Louis, 
App., 68 S.W.2d 847. 

NT.J.—Maulsbury v. Shure, 170 A. 41, 
12 N.J.Misc. 137. 

(4) Width of vehicle and load. 

Ill.—Moore v. Jansen & Schaefer, 265 

Ill.App. 459. 

Pa.—Nevin Bus Line v. Paul R. IIos- 
tetter Co., 165 A. 872, 305 Pa. 72. 

(6) Intoxication of driver.—Jones 
v. Cary, 37 N.E.2d 944, 219 Ind. 268. 

Instructions held not prejudicial 

Tenn.—Kroger Grocery & Raking Co. 
v. Addington, 74 S.W.2d «660, 18 
Tenn.App 191. 

Wash.—Gooschin v. Ladd, 33 P.2d 
653, 177 Wash. 625. 

42 C.J. p 1276 note 15 [d]. 

16. Iowa.—Gookin v. Guy W. Baker 
& Son, 276 N.W. 418, 224 Iowa 
967. 

42 C.J. p 1276 note 15 [a]. 

Ordinance repealed before aocident 

Ill.—Tuttle v. Checker Taxi Co., 274 
Ill.App. 525. 

17. Iowa.—Gookin v. Guy W. Baker 
St Son, 2 76 N.W. 418, 224 Iowa 967. 

N.J. —McCusker v. B. & N. Trans¬ 
portation Co., 148 A. 896, 106 N.J. 
Law 167. 

42 C.J. p 1274 note 16 [a] (2). 

18. Cal.—Taylor v. Sima, 164 P.2d 
17, 72 Cal.App.2d 60. 


Mass—Squires v. Fraska, 17 N.E.2d 
693, 301 Mass 474. 

42 C.J. p 1277 note 29. 

Statutory presumption 

An instruction on a statutory pre¬ 
sumption arising from violation of a 
statute has been held properly re¬ 
fused where all the facts and circum¬ 
stances of the accident were dis¬ 
closed by the evidence, and the lia¬ 
bility of defendant was required to 
bo determined from such facts and 
circumstances.—Natchez Coca-Cola 
Bottling Co. v. Watson, 133 So. 677, 
160 Miss. 173. 

19. Utah.—Collins v. Liddle, 247 P. 
476, 67 Utah 242. 

80. Cal—Mann v. Scott, 182 P. 281, 
180 Cal 550. 

42 C J. p 1279 note 66. 

81. Ky.—Wade v. Brents, 171 S.W. 
188, 161 Ky. 607. 

33. Ark.—Rogers v. Woods, 42 S.W. 

2d 390. 184 Ark. 392. 

Ohio.—Osman v. Cook, App., 43 N.E. 
2d 641. 

42 C.J. p 1279 note 68. 

83^ Iowa.—Bonnett v. Oertwig, 14 N. 

W.2d 739, 234 Iowa 864. 

42 C.J. p 1279 note 69. 

Entire language unnecessary 

It may be unnecessary, in view of 
the contentions made by the parties 
in the case, to give to the jury the 
entire language of a statute.—Fouch 
v. Werner, 279 P. 183, 99 Cal.App. 
557. 

94. U.S.—Russell v. Turner, D.C. 
Iowa, 66 F.Supp. 465, affirmed, C. 
C.A., 148 F.2d 562. 

Ill.—Streeter v. Humrichouse, 191 N. 
E. 684, 357 111. 234—Sarelas v. 
Meyer, 46 N.E.2d 140, 317 IlLApp. 
382. 

Ind.—Kettner v. Jay, 26 N.E.2d 546, 
107 Ind.App. 643. 

S.C.—Hallman v. Cushman, 13 S.E. 
2d 498, 196 S.C. 402—Lumpkin v. 
Mankin, 134 S.E. 503, 136 S.C. 506. 
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Vt.—Hunter v. Preston, 166 A. 17, 
105 Vt. 327. 

Refusal of instruction held error 

Conn.—Grant v. MacLelland, 147 A 
138. 109 Conn. 617. 

N.Y.—Olefsky v. Ludwig, 272 N.Y.S 
158, 242 App.Dlv. 637. 

2ft. Ala.—Streetman v. Bowdon, 194 
So. 831, 239 Ala. 359. 

Applicability to pleadings and evi¬ 
dence in general see infra 9 556. 
Instruction held within issues 
Ind.—Interstate Public Service Co v 
Ford, 185 N.E. 625. 96 Jnd.App 
639. 

26. Ill.—Bezemek v. Panico, 28 N.E. 

2d 216, 301 Ill.App. 408 
Kan.—Baker v. Western Cas & Sur. 

Co, 190 P 2d 850, 164 Kan. 376. 

Minn—Carlson v. Sanitary Farm 
Dairies. 273 N.W. 665, 200 Minn 
177. 

N.J.—Flammer v. Morelli, 126 A. 307, 
100 N.J.Law 314. 

Ohio.—Denzer v. Terpstra, 193 N.E 
647, 129 Ohio St. 1. 

Instructions held justified by evi¬ 
dence 

Ala.—Alabama Power Co. v. Buck, 35 
So.2d 355, 250 Ala. 618—Conway v. 
Robinson, 113 So. 531, 216 Ala. 495. 
Cal.—Hawkinson v. Scholz, 67 P.2d 
945, 13 Cal.App.2d 687. 

Ill.—Streeter v. Humrichouse, 191 N. 
E. 684, 367 Ill. 234—Granlie v. 
Valha, 37 N.E.2d 931, 312 Ill.App. 
181. 

Ohio.—Masters v. Von Lehmden, 173 
N.E. 303, 36 Ohio App. 414. 

Va.—Friedman v. Jordan, 184 S.E. 
186, 16(6 Va. 65. 

87. Iowa.—Greiner v. Hicks, 300 N. 

W. 727, 231 Iowa 141. 

Va.—Gale v. Wilber, 175 S.E. 789, 163 
Va. 211. 

Instructions held correct 
Ind.—Kraning v. Taggart, 1 N.E.2d 
689, 103 Ind.App. 62. 

Tenn.—Consolidated Coach Co. v. 
McCord, 102 S.W.2d 58, 171 Tenn 
258. 
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order to justify recovery , 28 or explaining or de¬ 
fining terms of this nature , 28 should state the law 
correctly, and should not be misleading or confus¬ 
ing . 30 

§ 538. -Proximate Cause 

Instructions on the issue of proximate cause or un¬ 
avoidable accident may be appropriate In an action for 
Injuries arising out of the operation of motor vehicles; 


§ 538 

and such Instructions, where given or requested, should 
not be misleading or state the law Inoorrectly. 

It is proper and necessary, where the pleadings 
and evidence so warrant, to give instructions in¬ 
volving the question of causal connection or proxi¬ 
mate cause in actions for injuries suffered in con¬ 
nection with the operation of motor vehicles . 31 On 
the other hand, instructions on the question of caus¬ 
al connection, proximate cause, or particular mat- 
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38. Conn.—Grasso v. Prattolillo, 149 
A. 838, 111 Conn. 209. 

Ill.—Pillow v. Long, 20 N.E.2d 896, 
299 Ill.App. 642—Luke v. Marlon, 
271 Ill.App. 48. 

Ind.—Coconower v. Stoddard, 182 N. 

E. 466, 96 Ind.App. 287. 

Instructions held correct 

Ark.—Tilghman v. Rightor, 109 S.W. 

2d 943, 211 Ark. 220. 

Conn.—Lucas v. Hickcox, 169 A. 191, 
117 Conn. 613. 

Iowa.—Greiner v. Hicks, 300 N.W. 
727, 231 Iowa 141. 

Instructions held properly refused 

D.C.—Radio Cab v. Houser, 128 F.2d 
604, 76 U S App.D.C. 35. 

Ohio.—Major v. Liggett, 60 N.E.2d 
795, 72 Ohio App. 71. 

Pa.—Davis v. Tredwell, 32 A 2d 411, 
347 Pa 341. 

Instructions held not prejudicial 

Ohio —Frazier v Semoff, 162 N.E. 

780. 21 Ohio App. 6. 

29. NC—Wise v Ilollowell, 171 S. 
E. 82, 206 N.C. 286. 

Tex.—Napier v. Mooneyham, Oiv. 
App., 94 S.W.2d 564, error dis¬ 
missed 

Instructions held correct 

(1) Generally. 

Cal —Francesconi v. Belluomini, 83 
I\2d 298, 28 Cal App 2d 701. 

Ill—Williams v. Kaplan, 242 Ill.App. 
166. 

Iowa.—Peter v. Thomas, 2 NW.2d 
643, 231 Iowa 985—Claussen v. 

Johnson’s Estate, 278 N.W. 297, 224 
Iowa 900. 

Pa.—HeiTelfinger v. Schell, Com.Pl., 
60 Dauph.Co. 1. 

42 C.J. p 1276 note 14 [b] (3). 

(2) “Intentional.”—Furcolo v. Au¬ 
to Rental Co., 148 A. 377, 110 Conn. 
640. 

(3) “Recklessness.”—Peter v. 

Thomas, 2 N.W.2d 643. 231 Iowa 985. 

(4) “Reckless driving” or “reck¬ 
less operation.” 

Iowa.—Martin v. Momyer, 300 N.W. 
310, 230 Iowa 1158. 

N.J.—Kemp v. Bright, 141 A. 79*6, 
104 N.J.Law 529. 

(6) "Wantonness.”—Dean v. 

Adams, 30 So.2d 903, 249 Ala. 319— 
Caruth v. Sparkman, 147 So. 884, 226 
Ala. 594. 

(6) “Willful misconduct.”—Nelson 
v. Westergaard, 18 P.2d 867, 130 Cal. 
App. 78. 


(7) ‘Willful and wanton miscon¬ 
duct.”—Heald v. Milburn, C.C.A.I11., 
125 F.2d 8, certiorari denied Milburn 
v. Heald, 62 S.Ct. 1267, 316 U.S. 681, 
86 L.Ed. 1754, and 62 S.Ct. 1268, 316 
U.S. 681, 86 L.Ed. 1754. 

Instructions held erroneous or prop¬ 
erly refused 

U.S.—Cusack v. Longaker, C.C.A.N 
Y., 95 F.2d 304. 

Ala—Ashley v. McMurray, 130 So. 
401, 222 Ala. 32. 

Cal —Walker v. Bacon, 23 P.2d 520, 
132 Cal.App. 625. 

Ill.—Lantz v. Dortman. 58 N.E 2d 922, 
324 Ill.App. 564—Holloway v. 
Choisser. 27 N.E 2d 228. 305 Ill. 
App. 20—Hughes v. Mcdendorp, 13 
N.E.2d 1015, 294 Ill.App. 424. 

Ind —Coconower v. Stoddard, 182 N. 

E. 466, 96 Ind.App. 287. 

Ohio.—Akers v. Stirn, 25 N.E.2d 286. 
136 Ohio St. 24 5—Major v Liggett, 
50 N.E.2d 796, 72 Ohio App. 71. 

3a Instruction held misleading or 
confusing 

Ala—Graham v. Werfel, 157 So. 201, 
229 Ala. 385 

Iowa.—Siesseger v. Puth, 239 N.W. 
4i6, 213 Iowa 164. 

Instructions held not misleading 

Cal—Hastings v. Serleto, 143 P.2d 
956, 61 Cal App.2d 672—Ballos v. 
Natural, 269 P. 972, 93 Cal App. 601. 
Conn.—Amato v. Desenti, 169 A. 611. 
117 Conn. 612. 

Ill.—Secrist v. Raflleson, 62 N.E.2d 
36. 326 Ill.App. 489. 

Or.—Peters v. Johnson, 264 P. 469, 
124 Or. 237. 

Instruction held misleading hut not 
prejudicial 

Idaho—Dawson v. Salt Lake Hard¬ 
ware Co., 136 F.2d 733, 64 Idaho 
666 . 

31. U.S.—Dubrock v. Interstate Mo¬ 
tor Freight System, C.C.A.Pa., 143 

F. 2d 304, certiorari denied 65 S.Ct. 
119, 323 U.S. 765, 89 L.Ed. 613— 
Proel v. Nugent, C.C.A.N.H., 97 F. 
2d 353. 

Ark.—Taggart v. Scott, 104 S.W.2d 
8116. 193 Ark. 930. 

Cal.—Creamer v. Cerrato, 36 F.2d 
1094, 1 Cal.App.2d 441. 

Conn.—Zatkin v. Katz, 11 A.2d 843, 
126 Conn. 445—Corey v. Phillips, 10 
A.2d 370, 126 Conn, 246. 

Ill.—Oliver v. Kelley, 21 N.E.2d 649, 
300 Ill.App. 487. 

Iowa.—Miller v. Mathis, 8 N.W. 2d 
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744, 233 Iowa 221—Greiner v. 

Hicks, 300 N.W. 727, 231 Iowa 141 
—Hoover v. Haggard, 260 N.W. 
540. 219 Iowa 1232—Kaufman v. 
Borg, 242 N.W. 104, 214 Iowa 293. 
Ky—Colyer v. Hudson, 87 S.W.2d 9*2, 
261 Ky. 84—Louisville Auto Supply 
Co. v. Irvine, 278 S.W. 149, 212 Ky. 
60. 

Md.—Warner v. Markoe, 189 A. 260, 
171 Md. 351. 

Mo.—Gower v. Trumbo, 181 S.W.2d 
653—Hopkins v. Highland Dairy 
Farms Co., 159 S.W.2d 254, 348 Mo. 
1158. 

Neb —Wagner v. Watson Bros. 
Transfer Co., 259 N.W. 373, 128 
Neb 535. 

NY—Mochnal v. Pegos, 12 N.Y.S.2d 
414, 257 AppPiv. 890, rcargument 
denied 14 N.Y..S.2d 411, 257 App. 
Div 1063 

NC—Sample v. Spencer, 24 S.E.‘2d 
241. 222 NC. 680—Newman v. 

Queen City Coach Co.. 169 S.E. 808, 
205 NC. 26—Moss v. Brown, 154 S. 
E 48. 199 N.C 189. 

Or—Wheeler v. Nickels, 126 P.2d 32, 
368 Or. 604. 

Pa.—Kins v. Deere, '58 A 2d 335, 3-69 
Pa 106—Weinberg v. Pavitt, 155 
A. 867, 304 Pa. 312. 

Tex.—Stotts v. Love, Civ App, 184 
S W 2d 308, error refused—Ellis v. 
Lewis, Civ.App., 142 S.W.2d 294— 
Fleming’s Fraternal Undertaking 
Co. v. Quarrels, Civ.App., 116 S.W. 
2d 1160—Scott v. Gardner, Civ. 
App, 106 S W:2d 1109, error dis¬ 
missed—Homan v. Borman, Civ. 
App, 19 iS.W.2d 438. 

Vt.—Bennett v. Robertson, 177 A. 

626, 107 Vt. 202, 98 A.L.R. 152. 
Va—Chappell v. White, 29 S.E.2d 
858, 182 Va. 625. 

Wash—Wooldridge v. Pacific Coast 
Coal Co., 155 P.2d 1001, 22 Wash. 
2d 314. 

42 C.J. p 1272 notes 60, 61. 

Hypothesizing defendant’s version 

In automobile guest’s action for 
injuries in collision with defendant's 
automobile, defendant who claimed 
that the only cause of the collision 
was negligence of guest's host with¬ 
out defendant's conduct contributing 
or concurring in any way to cause 
the collision was entitled to have 
his version hypothesized to the jury. 
—Semar v. Kelly, 176 S.W.'2d 289, 852 
Mo. 157« 
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ten related thereto may be improper where they [ ©t the evidence.* 1 In any event, instructions relat¬ 
or® not applicable under the pleadings and issues** ing to such matters should state the law correctly* 4 


38. Ala.—Alabama By-Product* Cor- 
poration v. Rutherford. 195 So. 210, 
239 Ala. 413. 

G&.—Harper v. Hall, 46 S.E.2d 201, 
76 Ga.App. 441. 

Ill.—Powell v. Myers Sherman Co., 
32 N.E.2d 663, 309 IU.App. 12. 
N.J.—Killeen v. Public Service Co¬ 
ordinated Transport, 159 A. 145. 
10 N.J.Misc. 366, affirmed 163 A. 
901, 110 N.J.Law 21. 

Ohio.—Leopold v. Williams, 8 N.E.2d 
476. 54 Ohio App. 640—McKinnon 
v. Pettibone, 184 N.E. 707, 44 Ohio 
App. 147, affirmed Pettibme v. Mc- 
K.nnon, 183 N.E. 786, 125 Ohio St. 
605. 

Okl.—Stroud v. Tompkins, 146 P.2d 
306. 193 Okl. 483. 

Applicability to pleadings and evi¬ 
dence in general see infra g 656. 

Instructions held proper or errone¬ 
ously refused 

D.C—Danzansky v. Zlmbollst, 105 F. 

2d 467, 70 App D.C. 234. 

Ky.—Suter's Adm’r v. Kentucky 
Power & Light Co., 76 S.W.2d 29, 
256 Ky. 356. 

R.I. —Bourre v. Texas Co., 142 A. 621, 
49 R.l. 364. 

83. Conn.—Boyd v. Geary, 12 A 2d 
644, 126 Conn. 396. 

Kan.—Mencley, by Myers, v. Mont¬ 
gomery, 64 P.2d 550, 145 Kan. 109. 
Mo.—.Shields v Keller. 153 SW.2d 60, 
348 Mo 326. 

Pa.—Klein v. Weissberg, 174 A. 63G, 
114 Pa Super. 569. 

Instructions held not warranted or 
required under evidence 

(1) Generally. 

U.S.—Jones v. Weaver, C.C.A. Vriz., 
123 F.2d 403. 

Cal.—Falaseo v. Hulen, 44 P 2d 469, 
6 Cal.App.2d 224—Traylen v. CI- 
traro, 297 P. 649, 112 Cal App. 172, 
followed in 297 P. 652, 112 Cal App. 
763. 

Conn.—Kryger v. Panaszy, 196 A. 
795, 123 Conn. 353. 

Md.—Brotman v. McNamara, 29 A. 

2d 264. 181 Md. 224. 

Minn.—Novotny v. Bouley, 27 N.W 2d 
813, 223 Minn. 692—Edblad v. 
Brower, 227 N.W. 493, 178 Minn. 
465. 

Mo.—Schrooder v. Rawlings, 127 S. 

W.2d 678. 344 Mo. 630. 

Mont.—McDonough v. Smith, l 284 P. 
542, 86 Mont. 545. 

N.H.—Weiss v. Wasserman, 15 A.2d 
861, 91 N.H. 164. 

N.J.—Killeen v. Public Service Co¬ 
ordinated Transport, 159 A. 145, 
10 N.J.Misc. 366, affirmed 163 A. 
901, 110 N.J.Law 21. 

Okl.—Feuqu&y v. Ecker, 167 P.2d 745, 
195 Okl. 286. 

Pa.—Seret v. Carbley, 39 A.2d 607, 
860 Pa. 434. 


(2) Sole cause. 

Ala.—Coleman v. Hamilton Storage 
Co., 180 So. 633, 235 Ala. 653. 
Iowa.—Stingley v. Crawford, 258 N. 

W. 316, 219 Iowa 609. 

Mo.—Melber v. Tourtee, 203 fl.W.2d 
727—Collins v. Leahy, 125 S.W.2d 
874. 344 Mo. 250—State ex rel 
Goessling v. Daues, 284 S.W. 463, 
314 Mo. 282. 

(3) New and independent cause. 
Cal.—Armstrong v. Day, 284 P. 1083, 

103 Cal.App. 465. 

Tex.—Jackson v. Edmondson, 151 S 
W.2d 794, 136 Tex. 405—Texas Mo¬ 
tor Coaches v. Palmer, 121 S.W.2d 
323, 132 Tex. 77. 

(4) Supervening negligence.—Red- 
gate v. Doyle, 195 A. 196, 123 Conn. 
291. 

Instructions held Justified or requir¬ 
ed under evidence 

(1) Generally. 

Cal.—Weddle v. Logos, 125 P.2d 914, 
62 Cal.App.2d 115—Pearce v. Elbe, 
276 P. 389, 98 Cal.App. 101—Alkus 
v. Davies, 260 P. 894, 86 Cal.App 
355. 

Ky —McDowell v. Bryden, 162 S.W. 
2d 2, 290 Ky. 549. 

Minn.—Becker v. Northland Transp 
Co., 274 N.W. 180, 200 Minn. 272, 
affirmed 276 N.W. 610. 200 Minn. 
272. 

Mo.—Hall v. Hannibal-Quincy Truck 
Line. 211 S.W.2d 723—Roberts v 
Atlas Life Ins. Co., 163 SW.2d 
369, 236 Mo.App. 1162—Jackson v. 
City of Malden, App., 72 S.W.2d 
850. 

N.Y —Ferraro v. Garden City Park 
Fire Com’rs, 18 N.Y S 2d 194, 259 
App.Div. 121—Schneider v. Rail¬ 
way Express Agency, 245 N.Y S. 
78, 230 App.Div. 404. 

NO.—Smith v. Bonney, 1 S.E.2d 371, 
215 N C. 183 

Ohio.—Martin v. HoofTstetter, App., 
42 N.E.2d 656. 

R. l.—Bourre v. Texas Co., 142 A. 
621, 49 R.l. 364. 

S. C.—Boyd v. Maxwell, 2 S.E.2d 395, 
190 S.C. 103. 

Tex—Horne Motors v. Latimer, Civ. 
App., 148 S.W.2d 1000, error dis¬ 
missed, Judgment correct—Norris 
Bros. v. Mattinson, Civ.App., 145 
S.W 2d 204—Justlss v. Naquin, Civ. 
App., 137 S.W.2d 72, error dis¬ 
missed, judgment correct—Willis 
v. Smith, Civ.App., 120 S.W.2d 899, 
error dismissed—Tarver v. Val- 
lance, Civ App,, 97 SW.2d 748— 
Ramin v. Cosio, Civ.App, 85 S.W. 
2d 802, certificate dismissed 79 S. 
W.2d 617, 124 Tex. 471. 

Utah.—State v. McQullkin, 193 P.2d 
433—Van Cleave v. Lynch, 166 P. 
2d 244, 109 Utah 637. 

Va.—Isenhour v. McGranighan, 17 
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S.E.2d 383. 178 Va. 865— Wright v. 
Perry, 184 S.E. 206, 166 Va. 222. 
Wash.—Ross v. Johnson, 155 P^2d 
486, 22 Wash.2d 275. 

(2) Sole cause. 

U.S.—Pearman v. Crain, C.C.A.Mo., 
166 F.2d 109. 

Cal.—Shields v. Oxnard Harbor Diet.. 

116 P.2d 121, 4*6 Cal.App.2d 477. 
Del.—Island Express v. Frederick, 
171 A. 181, 6 W.W.Harr. 569. 

Ill.—Rzeszewskl v. r&rth, 58 N.E.2d 
269. 324 Ill.App. 345. 

Ind.—Vockel v. Rhynearson, 197 N. 
E. 705, 101 Ind.App. 637, rehearing 
denied 199 N.E. 162. 

Ky.—Basham's Adm'x v. Witt, 169 
S W.2d 990, 289 Ky. 639. 

Miss.—Hammond v. Morris, 126 So. 
906, 166 Miss. 802. 

Mo—Teague v. Plaza Exp. Co., 206 
S.W.2d 563, 356 Mo. 1186—Reillng 
v. Russell, 134 S.W.2d 33, 345 

Mo. 617—Bashkow v. McBride, 
App., 177 S.W.*2d 637—Allen v. Cas- 
cio, 176 S.W.2d 552, 238 Mo.App. 
144—Boyce v. Donnellan, 168 S.W. 
2d 120, 237 Mo.App. 63—Geisendorf 
v. Brashear Truck Co., App., 64 S. 
W.2d 72. 

N.Y.—Schloupt v. Cobb, 6*6 N.Y.S.2d 
739, 271 AppDiv. 418. 

(3) Supervening negligence.—Ze- 
nuk v. Johnson, 158 A. 910, 114 Conn. 
383. 

34. Conn.—Corey v. Phillips, 10 A.2d 
870, 126 Conn. 246 

Ky.—Prichard v. Collins, 16 S.W.2d 
497, 228 Ky. 635. 

Mo—Schlemmer v. McGee. 185 S.W. 
2d 806. 

N.C.—Barnes v. Teer, 10 S.E’2d 614. 
218 N.C. 122, rehearing granted 
and vacated on other grounds 15 
S.E.2d 379, 219 N.C 823. 

Wis.—Berrafato v. Exner, 216 N.W. 
165, 194 Wis. 149. 

42 C.J. p 1276 notes 99, 14 [a], p 
1277 note 26. 

Instructions held erroneous or prop¬ 
erly refused 

(1) Generally. 

Ala—Brown v. Standard Casket Mfg. 
Co., 175 So. 368, 234 Ala. 612— 
Alabama Produce Co. v. Smith, 141 
So. 674, 224 Ala. 688—Whittaker 
v. Walker. 135 So. 185, 223 Ala. 167 
—Strickland v. Davis, 128 So. 233, 
221 Ala. 247. 

Colo.—Brown v. Maler. 38 P.2d 905, 
96 Colo. 1. 

Conn.—Reilly v. Antonio Pepe Co., 
143 A. 668. 108 Conn. 436. 

G*.—Benton Rapid Express v. Sam¬ 
mons, 10 S.E.2d 290, 63 Ga.App. 28 
—Snelllngs v. Rickey, 197 S.E. 44, 
57 Ga.App. 836. 

Idaho.—Stuart v. McVey, 87 P.2d 446, 
•5 9 Idaho 740—Curtis v. Curtifi, 70 
P.2d 369, 68 Idaho 76—Qulllin v. 
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Colquhoun, 24? P. 740, 42 Idaho 

222 . 

Ill.—Kllmczak v. Druley-O’Brien Co., 
17 N.E.24 266. 297 Ill.App. 635— 
Denton v. Midwest Dairy Products 
Corporation, 1 N.E.2d 807,’ -284 Ill. 
App. 279. 

Ky.—Rabold v. Gonyer, 148 S.W.2d 
728. 285 Ky. 618—McLellan v. 

Threlkeld, 129 S.W.2d 977. 279 Ky. 
114. 

Md.—Sllne & Sons v. Hooper. 164 A. 
648. 164 Md. 244. 

Mich.—White v. Huftmaster, 32 N.W. 
2d 447. 821 Mich. 225—Sedorchuk 
v. Weeder, 18 N.W.2d 397. 311 
Mich. 6. 

Mo.—Dong' v. Mild. 149 S.W.2d 863. 
347 Mo. 1002—Fawkes v. National 
Refining Co., 108 S.W 2d 7, 341 
Mo. 630—King v. Rieth. 108 S.W. 
2d 1, 341 Mo. 467—Rravls v. Gor¬ 
don, App., 46 S.W 2d 99—Carr v. 
Threlkeld, App., 31 S.W.2d 592— 
Weber v. Evans, App., 15 S W.2d 
370. 

NJ.—Taylor v. Rabinowitz, 175 A 
202. 12 N J.Misc. 812. 

N.Y.—Laedke v. Truesdale, 2 N.Y.-S. 

2d 708. 253 App.Dlv. 921. 

Ohio.—lilackford v. Kaplan, 20 N.E 
2d 522, 135 Ohio St 268—Marchal 
v. Frankman, App., 58 N.PJ.2d 679— 
Seward v. Schmidt, App., 49 N.E. 
2d 696. 

R I.—Nasso v. Powers, 190 A. 688, 57 
RI. 490. 

Wash —Graves v. Mickel, 29 P.2d 
405. 176 Wash 329—Wiseman v 
Skagit County Dairymen’s Ass’n, 
6 P.2d 369, 166 Wash. 67—Lee v. 
H. E. Gleason Co., 262 P. 133, 146 
Wash S6. 

42 C J. p 1276 note 99 [c]. 

(2) Intervening, or new and inde¬ 
pendent, cause or negligence. 

Ain —Strickland v Davis, 128 So. 
233, 221 Ala. 247. 

Conn —Boyd v. Geary, 12 A.2d 644, 
126 Conn. 396. 

Ga—Petty v. Moore, 1-50 S.E. 852, 40 
Gn.App 606 

Pa.—Tolomeo v. Harmony Short Line 
Motor Transp. Co., 37 A.2d 511, 
349 Pa. 420. 

Tex.—Tarry Warehouse ft Storage 
Co. v. Duvall, 115 S.W.2d 401, 131 
Tex. 466—Southern Icc & Utilities 
Co. v. Richardson, 95 S.W.2d 956, 
128 Tex. 82—Southland Greyhound 
Lines v. Cotten, 91 S.W.2d 326, 126 
Tex. 596—Mercer v. Evans, Civ. 
App., 173 S.W.2d 206—Coleman v. 
West, Civ.App., 116 S.W/2d 870. 
Vt.—Bennett v. Robertson, 177 A. 
626, 107 Vt. 202, 98 A.L.R. 152. 

(3) Sole cause. 

Colo.—Brown v. Maler, 38 P.2d 905, 
96 Colo. 1—Small v. Clark, 263 P. 
933, 83 Colo. 211. 

Miss.—Aycock v. Burnett, 128 So. 
100, 157 Miss. 510. 

Mo.—Hopkins v. Highland Dairy 
Farms Co. f 159 S.W.2d 254, 348 MO. 
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1158—Reiling v. Russell, 184 S.W., 
2d S3, 345 Mo. 517—Blackburn v. 
Ready-Mixed Concrete Co., App., | 
188 S.W.2d 526—Schuetter v. En¬ 
terprise Commission Corporation, 
App., 34 S.W.2d 976. 

Tex.—Dixie Motor Coach Corporation 
v. Galvan, 86 S.W.2d 633, 126 Tex. 
109—A. B. C. Storage & Moving 
Co. v. Herron, Civ App., 138 S.W.2d 
‘211, error dismissed, judgment cor¬ 
rect. 

Wash.—Hartnett v. Standard Furni¬ 
ture Co., 299 P. 408, 162 Wash. 
655. 

(4) Negligence of injured person 
as proximate, direct, or remote cause 
of accident. 

Ala.—Kelly v. Hanwlck, 153 So. 269, 
228 Ala. 336—McBride v. Barclay, 
122 So. 642, 219 Ala 475. 

Cal.—Lindenbaum v. Barbour, 2 P.2d 
161. 213 Cal. 277—Robbins v. 

Roques, 16 P.2d 695, 128 Cal.App. 
1. 

Iowa.—Meggers v. Kinley, 265 N.W. 
614. 221 Iowa 383 

Ohio.—Sharp v Russell, 174 N.E. 

617, 37 Ohio App. 30G. 

Wis.—Loehr v. Crocker, 211 N.W. 
299. 191 Wis. 422, followed in 211 
N.W. 302, 191 Wis. 429, 430. 

(5) Concurrent negligence.—Za- 
menick v. Easman & Co., 290 N Y 
S. 766, 248 App.Dlv. 920. 

(6) Omission of element of fore¬ 
seeability.—Gaines v. Copeland, Tex. 
Civ.App., 209 S.W.2d 231. 

Instructions held sufficient, correct, 

or erroneously refused 
(1) Generally. 

U.S.—Atlantic Greyhound Corp. v. 
Hunt, C.C.A.N.C., 163 F 2d 117, cer¬ 
tiorari denied 68 S.Ct. 154. 

Ala.—iStieetman v. Bow don, 194 So 
831, 239 Ala. 359—Lang v. Gunn, 
129 So 318, 23 Ala App. 574. 

Ariz.—Lutfy v. Lockhart. 295 P. 975, 
37 Ariz. 488. 

Ark.—D. F. Jones Const. Co v. Mize, 

146 S W 2d 709, 201 Ark. 702. 

Cal.—Pollino v. Polich, 177 P.2d 63, 

78 Cal App 2d 87—Burr v. Damarel, 
75 P.2d 621, 24 Cal.App 2d 622— 
Corvello v. Baumsteiger, 1 P.2d 
484, 115 Cal.App. 194—Sale v. Illi¬ 
nois Electric Co., 299 P. 661, 114 
Cal.App. 71—Caraveo v. Pickwick 
Stages System, 298 P. 616, 113 Cal. 
App. 443—Brandes v. Ruoker-Full- 
er Desk Co., 282 P. 1009. 102 Cal. 
App. 221—Dougherty v. Ellingson, 
275 P. 456, 97 Cal.App. 87. 

Conn —Cosgrove v. Shusterman, 26 
A.2d 471, 129 Conn. 1—Johnson v. 
Fiske, 6 A.2d 354, 125 Conn. 445— 
Grzys v. Connecticut Co., 198 A. 
259, 123 Conn 605—Stapleton v. 
Stapleton, 152 A. 403, 112 Conn. 
682—Klett v. Frenyea, 149 A. 899, 
111 Conn. 99—Eukers v. Summer, 

147 A. 671, 110 Conn, 230. 

D.C.—Danzansky v. Zlmbolist, 105 F. 
2d 467, 70 App.D.C. 234. 
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Fla.— Toll ▼. Waters, 189 Bo. 898. 138 
Fla. 849. 

Ga.—Great American Indemnity Co. 
v. Oxford, 27 S.E.2d 880. 70 Ga. 
App. 208—Mishoe v. Davis. 14 S. 
E.2d 187, 64 Ga.App. 700—Coble v. 
Georgia Motor Express, 8 S.E.2d 
724, 62 Ga.App. 666—Wallace ▼. 
Howard, 198 S E. 812, 58 Ga.App. 
428—Maner v. Dykes, 190 S.E. 189, 
55 GaApp 436, transferred, see, 
187 S.E. 699, 183 Ga 118, trans¬ 
ferred, see, 184 S.E. 438, 52 Ga. 
App. 715—Smeltzer v. Atlanta 

Coach Co., 176 S.E 846, 49 Oa.App. 
755—Petty v. Moore, 150 S E. 852, 
40 GaApp. 606. 

Ill—Metropolitan Trust Co. v. Bow¬ 
man Dairy Co , 15 N.E 2d 838, 369 
III. 222—Bobalek v. Atlass, 43 N. 
E 2d 584. 315 Ill.App 614—Beery v. 
Brood, 36 N E 2d 691, 311 Ill.App. 
469—Derango v. Rubin, 34 N.E.2d 
719, 310 Ill.App 536—Bentkowski 
v. Bryan, 19 N E 2d 841, 299 Ill. 
App 217—Anderson v. Steinle, 6 N. 
E 2d 879. 289 III App. 167. 

Ind—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind 394. 

Iowa.—Skalla v Daegos, 15 N.W.2d 
•638, 234 Iowa 1260—Kuhn v KJose, 
248 NW 230. 216 Iowa 36—Duncan 
v. Rhomberg, 236 N.W. G38, 212 
Iowa 389 

Kan.—Adams v. Cascbolt, 63 P.2d 
927, 145 Kan. 3. 

Ky—McLellan v. Threlkeld. 129 S. 
W 2d 977. 279 Ky. 114—-Fiold v. 
Collins. 98 SW.2d 45, 266 Ky. 67- 
Big Sandy Bus Linn Co. v. Wil¬ 
liams, 56 S.W.2d 346. 246 Ky 768 
— Schneider v. Rolf, 278 S.W. 100, 
211 Ky. 669. 

Md —Warner v. Neubort, 187 A. 829, 
171 Md. 693—Yellow Cab Co. v. 
Lacy. 170 A. 190, 165 Md. 588— 
Cumberland & Westemport Trans¬ 
it Co. v. Metz, 149 A. 4, 158 Md. 
424, reargument denied 149 A. 565, 
158 Md. 424, and appeal dismissed 
American Oil Co. v. Metz, 51 S.Ct. 
40. 282 U.S. 801. 75 L.Ed. 720. 

Mass.—Bessey v. Salemme. 19 N.E.2d 
75, 302 Mass. 188, 123 A.L.R. 1166. 
Mum —Becker v. Northland Transpl 
Co., 274 N.W. 180, 200 Minn. 272, 
aflirmed 275 N.W. 610, 200 Minn. 
272—Baufleld v Warburton, 233 N. 
W 237, 181 Minn. 606—Bel] v. 
Pickett, 227 N.W. 854, 178 Minn. 
540. 

Miss.—Horn v. Guthrie, 21 So.2d 813 
—Chadwick v. Bush. 163 So. 823, 
174 Miss. 76—Williams v. Larkin, 
147 So. 337, 16>6 Miss. 837. 

Mo.—Wells v. Raber, 166 S.W.2d 
1073, 350 Mo. 686—Goldbaum v. 
James Mulligan Printing ft Pub¬ 
lishing Co., 149 S.W.2d 848, 847 Mo. 
844—Smith v. Star Cab Co., 19 8. 
W.2d 467, 323 Mo. 441—Krueger v. 
Walters, 179 S.W.2d 615, 238 Mo. 
App 340—Smart ▼. Raymond, App., 
142 S.W.2d 100—Wheeler v. Breed¬ 
ing, App., 109 S.W.2d 1237—Greer 
v. St. Louis Public Service Co., 
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and, where such instructions are given to the jury, 
they should not be confusing or misleading .* 6 An 
instruction on the question of proximate cause, al¬ 
though not technically correct or in the best form, 


nevertheless may not be prejudicial when consid¬ 
ered in connection with all the instructions in the 
case, taken together . 36 The refusal of a requested 
instruction on proximate cause may not constitute 


App., 87 S.W.2d 240, followed In 87 
S.W.2d 247—Lach v. Buckner, 86 
S.W.2d 954, 229 Mo.App. 1066. 

Neb.—Triplett v. Lundeen, 272 N.W. 
307, 132 Neb. 434. 

N.H.—Bennett v. Bennett, 81 A.2d 
374, 92 N.H. 379. 

N.J.—Blen v. Meyers, 165 A. 480, 9 
N.J.Misc. 676—Williams v. Cur- 
chin, 152 A. 81, 8 N.J.Misc. 840. 
N.T.—Annatto v. Spellicy, 298 N.T.S. 

153, 251 App.Dlv. 876. 

N.C.—Baird v Baird. 28 S.E. 2d 225. 
223 N.C 730—Queen City Coach 
Co. v.' Lee, 11 S E 2d 341, 218 N.C. 
320—Holland v. Strader, 5 S.E.2d 
311, 216 NC. 436—Murphy v. Ashe- 
vllle-Knoxville Coach Co., 166 S.E. 
650, 200 N.C. 92. 

N.D.—Ziegler v. Ford Motor Co., 272 
N.W. 743, 67 N.D, 286—Eddy v. 
Wells, 231 N.W. 786, 59 N.D. 663. 
Ohio.—Booksbaum v. Cousins, 1 N.E. 
2d 150, 51 Ohio App. 385. error dis¬ 
missed 199 N.E. 217, 130 Ohio St. 
336. 

Pa.—Gyarmati v. Linde Air Products 
Co., 157 A. 485, 305 Pa. 188. 

Tex.—Young v. Massey, 101 SW.2d 
809, 128 Tex. '638—Yessler v. Dod¬ 
son, Civ.App., 104 S.W. 2d 95, er¬ 
ror dismissed—Young v. Massey, 
Clv.App., 95 S.W.2d 542, affirmed 
101 SW.2d 809, 128 Tex 638— 
Ineeda Laundry v. Newton, Civ. 
App.. 33 S.W.2d 208, error dis¬ 
missed. 

Va—Sheckler v. Anderson, 29 S.E.2d 
867, 182 Va. 701. 

Wash.—Poznr v. Blankenship, 282 P. 
62. 154 Wash. 261. 

42 C.J. p 1276 notes 99 [d], 14 [b] 
(5). 

(2) New and independent cause.— 
Lowrimore v. Sanders, 103 SW.2d 
739, 129 Tex. 663, affirmed Lowrimore 
v. Sanders, 106 S.W.2d 266, 129 Tex. 
663—Kirkpatrick v. Neal, Tex.Civ. 
App., 153 S.W.2d 519, error refused— 
Vincent v. Johnson, Tex.Civ.App., 117 
S W.2d 135, error dismissed—Sted- 
man Fruit Co v. Smith, Tex.CJv.App., 
28 S.W.2d 622, error dismissed. 

(3) Sole cause. 

U.S.—Pearman v. Crain, C.C.A.Mo., 
166 F.2d 109. 

Ark.—Compressed Industrial Gases 
v. Todd, 129 S.W.2d 262, 198 Ark. 
409. 

Ind.—Swanson v. Sl&gal, 8 N.E. 2d 
993, 212 Ind. 394. 

Md.—Yellow Cab Co. v. Lacy, 170 A. 
190. 165 Md. 588. 

Mo. —Kimbrough ▼. Chervltz, 186 S. 
W.2d 461, 853 Mo. 1164—Gower v. 
Trumbo, 181 SW.2d 653—Long v. 
Mild, 149 S.W.2d 863, 347 Mo. 1002 
—Branson v. Abernathy Furniture 
Co., ISO S.W.2d 662, 344 Mo. 1171 


—Engleman v. Railway Express 

Agency, 100 S.W.2d 541), 340 Mo. 
360—Smith v. Star Cab Co., 19 S. 
W.2d 467, 323 Mo. 441—Allen v. 
Cascio, 176 S.W.2d 562, 238 Mo. 
App, 144. 

(4) Causal connection between in¬ 
jury and negligence of injured per¬ 
son. 

Arlz.—Lutfy v. Lockhart, 295 P. 975, 
37 Arlz. 488. 

Oal.—Shields v. Oxnard Harbor Dist, 
116 P 2d 121, 46 Cal App 2d 477— 
Fleming v. Flick, 35 P.2d 210, 140 
Cal.App. 14. 

Conn.—Kryger v. Panaszy, 195 A. 
795, 123 Conn. 353—Sutton v. Hauk, 
142 A. 385, 108 Conn. 9. 

Ga.—Wallace v. Howard, 198 S.E. 
812, 58 Ga.App. 428—Gossett v. 
Kraft Phenix Cheese Corporation. 
198 S.E. 298, 68 Ga App 265— 
Juhan v. Roberts, 140 S.E. 46, 37 
Ga.App. 310. 

Iowa.—Engle v. Nelson, 263 NW. 
605, 220 Iowa 771. 

Mo.—Kimbrough v. Chervltz, 188 S. 

W 2d 461, 353 Mo. 1154. 

NJ.—Snyder v. Bicking, 181 A. 161, 
115 N.J.Law 549, 102 A.L.R 409. 

(5) Concurrent negligence of two 
or more persons. 

Ala.—Lang v. Gunn, 129 So. 318, 23 
Ala.App. 574. 

Ark.—Oster v. Jones, 84 S.W.2d 604, 
191 Ark. 246. 

Conn —Mongillo v. New England 
Banana Co., 160 A. 433, 115 Conn. 
112 . 

Ind.—Swanson v. Slagal, 8 N.E 2d 
993. 212 Ind. 394. 

Md.—Cumberland & Westernport 

Transit Co v. Metz, 149 A. 4, 158 
Md 424, reargument denied 149 A 
665, 168 Md. 424, and appeal dis* 
missed American Oil Co. v. Metz, 
51 S.Ct. 40, 282 U.S. 801, 75 L.Ed. 
720. 

Mich.—Wallace v. Kramer, 296 N.W. 
838, 296 Mich. 680. 

Minn.—Becker v. Northland Transp. 
Co, 274 N.W. 180, 200 Minn. 272, 
affirmed 276 N.W. 510, 200 Minn. 
272. 

Mo.—Glader v. City of Richmond 
Heights, App., 121 SW.2d 254— 
Blackwill v. Franks, App., 49 S. 
W.2d 211, certiorari quashed State 
ex rel. Hauck Bakery Co. v. Hald, 
62 S.W.2d 400. 333 Mo. 76. 

Ohio.—Pugh v. Akron-Chicago 
Transp. Co., 28 N.E.2d >1015, 64 
Ohio App. 479, affirmed 28 N.E.2d 
501, 137 Ohio St. 164. 

Va.—Margiotta v. Ay cock, 174 S.E. 
831, 162 Va. 657. 

Wash.—Edwards v. Washkuhn, 119 
P.2d 906. 11 Wash.2d 425. 
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Instruction held too favorable 

In action by passenger against 
owner of automobile for Injuries sus¬ 
tained when automobile collided with 
another automobile, instruction that 
Jury must find owner’s negligence 
was the proximate cause of injury 
was more favorable to owner than he 
was entitled to.—Danzansky v. Zim- 
bolist, 105 F.2d 457, 70 App D.C. 234. 

35. Instructions hold confusing or 

U.S.—Jones v. Weaver, C.C.A.Aris., 
123 F.2d 403. 

Ala.—Mobile City Lines v. Alexan¬ 
der, 30 So.2d 4, 249 Ala. 107- 
Chambers v. Cox, 130 So. 416, 222 
Ala. 1. 

Ga.—Morrow v. Southeastern Stages, 
22 S.E.2d 336, 68 Ga App. 142- 
Ben ton Rapid Express v. Sammons, 
10 S E 2d 290, 63 Ga App. 23. 

Ill.—Walters v. Checker Taxi Co. 
60 N E 2d 260, 325 Ill.App. 578— 
Paliokaitis v. Checker Taxi Co, 57 
NE.2d 216, 324 Ill App. 21—Burke 
v. Zwlck, 20 N.E.2d 912, 299 Ill.App 
558. 

Md.—Paolini v. Western Mill & Lum¬ 
ber Corporation, 166 A. 609, 165 
Md. 45. 

Minn—Dentinger v Uleberg, 213 N 
W 377, 171 Minn. 81. 

Mo—King v. Rieth, 108 S.W.2d 1, 
341 Mo. 467—Cross v. Wears, App. 
67 S.W 2d 517—Counts v Thomas. 
App., 63 S.W.2d 416—Schuettcr v. 
Enterprise Commission Corpora¬ 
tion, App., 34 S.W.2d 976—Weber 
v. Evans, App., 16 SW.2d 370. 
Mont.—Adami v. Murphy, 164 P.2d 
150, 118 Mont. 172. 

Ohio—Collins v. McClure, 26 N.E.2d 
780, 63 Ohio App. 312—Alloy Cast 
Steel Co v. Arthur, 179 NE. 743, 
40 Ohio App. 503. 

Va.—Stuart v. Coates, 42 S.E.2d 311, 

186 Va. 227. 

Instructions held not confusing or 
misleading 

Ga.—Maner v. Dykes, 190 S.E. 189, 
55 Ga.App. 436, transferred, see, 

187 S.E. 699, 183 Ga. 118, trans¬ 
ferred, see, 184 S.E. 438, 52 Ga. 
App. 715. 

Mo.—Brinkley v. United Biscuit Co. 
of America, 164 S.W.2d 325, 349 
Mo. 1227—Roberts v. Atlas Life 
Ins. Co.. 163 S.W.2d 369, 236 Mo. 
App. 1162. 

Ohio.—Morgan ▼. Hunsicker, App., 
60 N.E.2d 509. 

Va.—Margiotta v. Aycock, 174 S.E. 

831, 162 Va. 557. 

42 C.J. P 1278 note 49 [c] (6). 

36. Cal.—Fox v. Ravera, 8 P.2d 580. 
122 Cal.App. 85. 
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error where it is apparent from the other instruc¬ 
tions given in the case that the jury fully under¬ 
stood the issue involved . 37 A proposed instruction 
dealing with causal connection may properly be 
modified to clarify and distinguish the meaning of a 
term . 38 

Unavoidable accident . While, according to some 
authorities, it may be proper or necessary for the 
court to give an instruction on the question of acci¬ 
dent or unavoidable accident , 39 other authorities 
have disapproved the giving of such an instruc¬ 


tion . 40 The court need not instruct the jury with 
reference to the law of unavoidable accidents, where 
the instructions given eliminate the possibility of a 
recovery if the jury should find an unavoidable as- 
cident . 41 In any event, such an instruction should 
state the law correctly 42 and should not be confus¬ 
ing or misleading . 43 

Where such issue is not presented by the plead¬ 
ings or evidence, an instruction on accident or una¬ 
voidable accident should not be given, and, if re¬ 
quested, is properly refused . 44 Thus such an in- 


Ind—Kuhn v. Stephenson, 161 N.E 
384, 87 Ind.App. 157. 

37. Mass.—Porra v. Hume, 194 N.E. 
301, 289 Mass. 266. 

38L Cal.—Von Stetten v. Yellow- 
Checker Cab Co., Consolidated, 281 
P. 95, 100 Cal.App 775. 

“Keinote and secondary" 

Modifying instruction that, if ac¬ 
tions and omissions of automobile 
driver were remote and secondary, he 
was not liable for collision, by add¬ 
ing "and not sole proximate cause,” 
was held proper as clarifying "re¬ 
mote and secondary."—Von Stetten 
v. Yellow-Checker Cab Co., Consoli¬ 
dated. supra. 

39. Cal.—Crab am v. Consolidated 
Motor Transport Co, 297 P. 617, 
112 Cal App. 648. 

Mich.—Agranowitz v. Levine, 298 N. 

W. 388. 298 Mich IS. 

Okl —Bowring v, D'*nco Bus Lines, 
162 P 2d 525, 196 Okl. 1. 

42 C.J p 1273 note 69 [a], 

40. Xn Alabama 

(1) It has been said that the bet¬ 
ter practice is to refuse such ft 
charge because of the tendency to 
confuse and mislead; and the refus¬ 
al of such a charge has been held 
not to be error—Cosby v. Flowers, 
30 Ro.2d 694, 249 Ala. 227—Conner v. 
Foregger, 7 So.2d 856, 242 Ala. 275— 
Berry v. Dannelly, 145 So. 6>C3, 226 
Ala. 151. 

(2) There is some authority, how¬ 
ever, upholding such instructions, 
and Indicating that the refusal of 
such an instruction may constitute 
error.—Coleman v. Hamilton Storage 
Co, 180 So. 553, 235 Ala. 553—Ala¬ 
bama Produce Co. v. Smith, 141 So. 
674, 224 Ala. 688—42 C.J. p 1273 note 
69 [a]. 

Instructions held properly refused 

Mo.—Snyder v. Western Union Tele¬ 
graph Co., App., 277 S.W. 362. 

41. Vt.—Larrow v. Martel], 104 A. 
826. 92 Vt. 435. 

42. Instructions held sufltoieut #r 
not erroneous 

(1) Generally. 

Cal.—Alward v. Paola, 179 F.2d 5, 79 
Cal.App.2d 1—Church v. Payne, 97 
P.2d 819, 36 Cal.App.2d 382—Schub- 


kegel v. Dunn, 87 P.2d 875, 31 Cal. 
App 2d 312—Yates v. J H. Krum- 
lindc & Co., 71 P.2d 298, 22 Cal. 
App.2d 387. 

Ga—Cochran v. Kendrick, 158 S.E. 
57, 43 Ga App. 135. 

Or.—Hanks v. Norby, 54 I\2d 836, 152 
Or. 610—Daniels v. Rivcrview 

Dairy, 287 P. 77, 132 Or. 549—Arch¬ 
er v. Gage, 270 P 521, 126 Or. 532. 

Pa.—La Posta v. Himmer, 65 A.2d 
751, 358 Pa. 69. 

Tex.—Texas Textile Mills v. Greg¬ 
ory, 177 S.W 2d 938. 142 Tex. 308 
—Houston Oxygen Co. v. Davis, 
Civ App., 145 S W 2d 300. reversed 
on other grounds 161 S.W.2d 4 74, 
139 Tex 1, 140 A.L R. 868—Glaser 
v. Wheeler, Civ.App., 130 S W.2d 
353, reversed on other grounds 
Wheeler v. Glazer, 153 R W.2d 449, 
137 Tex. 341, 140 A.L It 1301— 
Johnson v. Hodges, Civ App, 121 
S.W.2d 371, error dismissed— 
Southland Greyhound Lines v. 
King, Civ.App., 77 S.W.2d 281, er¬ 
ror granted. 

(2) Definition of "unavoidable ac¬ 
cident." 

Kan—Engle v. Bowen, 251 P. 1108, 
122 Kan. 283. 

Md—Dwyer v. Chew, 131 A. 350, 149 
Md. 281. 

Tex—Langham v. Talbott, Civ.App., 
211 S.W.2d 987, error refused no re¬ 
versible error—Hyde v. Marks, Civ. 
App., 138 S.W.2d 619, error dis¬ 
missed judgment correct—Johnson 
v. Hodges, Civ.App., 121 S.W.2d 
371, error dismissed—Anizan v. 
Taquette, Civ.App., 113 S.W.2d 196, 
error dismissed—Stedman Fruit 
Co. v. Smith, Civ.App., 28 S.W.2d 
622, error dismissed. 

43 CJ. P 1276 note 14 [b] (6). 

Instructions held erroneous or prop¬ 
erly refused 

Cal.—Bennett v. Robertson, 150 F.2d 
547, 65 Cal.App.2d 278. 

Ky.—Humphries v. Gray, 20 3 8.W.2d 
8, 305 Ky. 205. 

Tex.—Southern Transp. Co. v. 
Adams, Civ.App., 141 S.W.2d 739. 
error dismissed, judgment correct. 

43» Instructions held confusing or 
misleading 

Ala.—Kelly v. Han wick, 153 So. 269, 
228 Ala. 33«. 


Or.—McVay v. Byars, 138 P.2d 210. 
171 Or. 449. 

Va.—Ball v. Witten, 154 S.E. 647, 155 
Va. 40. 

Instructions held not misleading 

Tex.—Woodward v. Murphy, Civ. 
App., 29 S.W.2d 828, error refused. 

44. Xnstrnotlone held erroneous, or 
properly refused, under evidence 

Ala.—Burns v. Bythwood, 184 So. 
346, 28 Ala.App. 335, certiorari de¬ 
nied 184 So. 349, 236 Ala. 639. 

Ark —Crown Coach Co. v. Palmer, 
102 S.W.2d 853, 193 Ark. 739. 

Cal.—D'Avanzo v. Manno, 60 P.2d 
624, 16 Cal.App 2d 346—Riley v. 
Berkeley Motors, 36 P.2d 398, 1 
Cal App.2d 217. 

Ill —Burns v. Storchok, 73 N.E.2d 
168, 331 Ill App. 347—Janowskl v. 
Great Lakes Tank Truck Line, 64 
N E 2d 387, 327 Ill App. 653- 

Hughes v. Medendorp, 13 N.E.2d 
1015, 294 Ill App. 424. 

Ky.—Ramsey v. Sharpley, 171 S.W.2d 
427, 294 Kv 286—Bybee Bros. v. 
Imes, 155 S.W.2d 492, 288 Ky. 1— 
Trevillian v. Boswell, 43 S.W.2d 
715, 241 Ky. 237. 

Md —Garczynski v. Daniel, 67 A.2d 
339—Feoples Drug Stores v. Wind¬ 
ham, 12 A.2d 532, 178 Md. 172— 
Vizzlni v. Dopkin, 6 A.2d 637, 176 
Md 639— Paolini v. Western Mill & 
Lumber Corporation, 166 A. 609, 
165 Md. 46—Schapiro v. Meyers, 
153 A. 27, 160 Md. 208—Beall v. 
Ward. 149 A. 543, 158 Md. 64>6— 
Coplan v. Warner, 149 A. 1, 168 
Md. 463. 

Minn.—Naylor v. McDonald, 241 N. 
W. 674, 186 Minn. 518. 

Mo.—Levins v. Vigne, 98 S.W.2d 737, 
339 Mo. 660—Wright v. Quattrochi, 
49 S.W.2d 3. 330 Mo. 173—Tramlll 
v. Prater, 152 S.W.2d 684, 236 Mo. 
App. 757, certiorari quashed State 
ex rel. Tramill v. Shain, 161 S.W.2d 
974, 349 Mo. 82—Jones v. Goldberg, 
App., 78 S.W.2d 609—Lamar ▼. 
Morton Salt Co., App., 242 S.W. 690. 

Mont.—Jewett v. Gleason, 66 P.2d 
3, 104 Mont. 63—Tanner v. Smith, 
33 P.2d 647, 97 Mont. 229. 

Ohio.—Mclntire v. Wallace, App., 64 
N.E.2d 66. 

Tex.—Houston Electric Co. ▼. Mo- 
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struction is not justified where all the evidence 
tends to show that the death or injury in question 
was caused by the negligence of defendant 45 or by 
the negligence either of defendant or of plaintiff 
or decedent ; 46 and a requested instruction on una¬ 
voidable accident is properly refused where each 
party contends that the collision was caused entire¬ 
ly by the negligence of the other, and the case is 
tried on that theory . 47 An instruction which tells 
the jury that, in order to class the accident as una¬ 
voidable, the driver should use every effort to avoid 
the injury is equivalent to saying all the available 


means at his command . 41 

§ 539. -Collision with Bicycle or Motor¬ 

cycle 

Instructions In cases Involving collisions between 
motor vehicles and bicycles or motorcycles should set 
forth the law correctly, without being confusing or mis¬ 
leading. 

The court should instruct the jury correctly on 
issues which have been properly raised concerning 
the relative rights and duties of the operator of a 
motor vehicle and a bicyclist 49 or motorcyclist . 50 


Leroy, 163 S.W.2d 1062, 139 Tex. 
170. 

Wash.—Brewer v. Berner, 131 P.2d 
940, 16 Wash.2d 644— Reitan v. 
Crooks, 279 P. 97, 153 Wash 75. 
W.Va.—Jonos v. Berry, 45 S E.2d 1 
—Utt v. Herold, 34 S.E.2d 357. 127 
W.Va. 719. 

Instructions held authorised under 
evidence 

Ariz.—Webb v. Hardin, 89 P.2d 30, 53 
Aris. 310. 

Cal.—La Torte v. Houston, App, 189 
P.2d 644. affirmed. Sup., 199 P.2d 
665—Kelley v. City and County 
of San Francisco, 137 P 2d 719, 58 
Cal.App 2d 872—Comstock v. 

Morse, 290 P. 108, 107 Cal App. 71. 
D.C.—Weber v. Eaton, 160 F.2d 577, 
82 TJ,S.App.D C. 66. 

Ill.—Piggott v. Newman, 78 N.E 2d 
328, 334 111.App. 75. 

Md.—State, for Use of Shipley, v. 

Lupton. 161 A. 393, 163 Md 180. 
Minn.—Lestico v. Kuehner, 283 N.W. 
122. 204 Minn. 125. 

Okl. —Burton v Harn, 166 P.2d 618, 
196 Okl. 232—Browne v Bassett, 
126 P.2d 70-5. 191 Okl. 22—Rowton 
v. Kemp, 125 P.2d 1003, 190 Okl. 
668 . 

Tex.—Justiss v. Naquin, Civ.App, 
137 S.W.2d 72. error dismissed, 
judgment correct. 

Wash.—Rettig v. Coca-Cola Bottling 
Co., 156 P.2d 914, 22 Wash 2d 572— 
O’Connell v. Home Oil Co., 40 P.2d 
991, 180 Wash. 461. 

4*2 C.J. p 1282 note 17. 

Instructions held not erroneous un. 
der pleadings 

Cal.—Stevenson v. Fleming, 117 P. 
2d 717, 47 Cal.App.2d 225—Pearce 
v. Elbe, 276 P. 389, 98 Cal App. 
101 . 

Applicability to pleadings and evi¬ 
dence in general see infra 9 656. 

46. Colo.—Interstate Motor Lines v. 
Neal. 179 P.2d 665. 116 Colo. 242. 

Or. —Murphy v. Read, 72 P.2d 935, 
157 Or. 487. 

42 C.J. P 1283 note 19. 

40. Mo.—Nehring ▼. Charles M. 
Monroe Stationery Co., App., 191 S. 
W. 1054. 

47. Cal.—Fraser v. Stelllnger, 126 P. 


2d 653, 52 Cal App.2d 664—Groat 
v. Walkup Drayage & Warehouse 
Co, 58 P 2d '200, 14 Cal.App 2d 

350. 

Ga—Ault v. Whittemore, 35 S E.2d 
630. 73 Ga.App. 16—Ault v. Whitte¬ 
more, 35 S.E 2d 526, 73 Ga App. 
10 . 

N.J —Wilcox v. Christian and Mis¬ 
sionary Alliance, 12 A.2d 709, 124 
N J Law 527. 

Tex—Magnolia Coca Cola Bottling 
Co. v. Jordan, 78 S W 2d 944. 124 
Tex 347, 97 ALR. 1513. 

•68. Okl —Haskell v. Kennedy, 1 P. 
2d 729, 151 Okl. 12. 

49. Ala—Crescent Motor Co. v. 
Stone, 94 So. 78, 208 Ala. 137. 

Pa —Thompson v. Philadelphia 

Transp. Co., 58 Pa.Dlst. & Co. 337. 

Instructions held erroneous or prop, 
erly refused 

Ala—Godfrey v. Vtnson, 110 So. 13, 
215 Ala. 166. 

Cal.—Flury v. Beeskau, 33 P.2d 1033, 
139 Cal App 398 

Ind.—Pawlisch v. Atkins, 182 N.E. 
636, 96 Ind App W2 \ 

Mo.—Taylor v. Sealer, App., 113 S. 
W 2d 812. 

Or.—Haynes v. Sprague, 295 P. 964, 
137 Or. 23—Brenne v. Heoox, 277 
P. 69, 129 Or. 210. 

Instructions held not erroneous 

Cal.—Hart v. Farris, 21 P 2d 432, 
218 Cal. 69—Church v. Payne, 97 
P.2d 819, 36 Cal.App 2d 382. 

Ind.—Ewing v. Duncan, 197 N E. 901, 
209 Ind. 33, 101 A.L.R. 554. 

Iowa.—Grisell v. Johnson, 294 N.W. 
618. 229 Iowa 364. 

Ky.—Colonial Supply Co. v. Bram- 
lett, 60 S.W.2d 969, 249 Ky. 382. 

Mo —Irgang v. Tieman Ccal & Mate¬ 
rial Co., App., 46 S.W.2d 919. 

NC—Hood v. Orange Crush Bottling 
Co„ 136 S.E. 609, 192 N.C. 827. 

Or.—Kalafate v. DeCook, 18 P.2d 593, 
141 Or. 576. 

Tenn—Holt v. Walsh, 174 S.W.2d 
657, 180 Tenn. 307. 

Wash.—Briggs v. United Fruit & 
Produce, 119 p.2d 687, 11 Wash.2d 
466—Sebern v. Northwest Cities 
Gas Co., 10 P.2d 210, 167 Wash. 
600. 


50. Instructions held sufficient or 
not erroneous 

Ariz—Kauffroath v. Wilbur, 185 P.2d 
522, 66 Ariz. 152. 

Ark—Gill v. Whiteside-Hemby Drug 
Co.. 1*22 SW.2d 597. 197 Ark. 425 
Cal —Jennings v. Arata, 188 P 2d 
298. 83 Cai.App.2d 143—Fouch v. 
Werner. 279 P. 183. 99 Cal App. 
567—Wlxon v. Raisch Improve¬ 
ment Co., 266 P. 964, 91 Cal App 
129. 

Ga—Ilinesley v. Anderson, 43 S.E 2d 
736, 75 Ga.App. 394. 

Iowa—Jakeway v. Allen. 290 N.W. 
507, 227 Iowa 1182—Jakeway v. 
Allen, 282 NW. 374, 226 Iowa 13. 
Mich—White v. Vandevelde, 279 N. 

W. 899, 284 Mich 669 
Minn.—Brown v. Knutson. 228 N.W. 
7f»2, 3 79 Minn 123 

Ohio —Swoboda v. Brown, 196 N.E. 

274, 129 Ohio St. 512. 

Or.—Lee v. Hoff, 97 P.2d 715, 163 
Or 374—Daniels v. Rivervlew Dai¬ 
ry. 287 P. 77, 132 Or 549. 

Va—Hickerson v. Burner, 41 S.E 2d 
451. 186 Va 66. 

Waqh—Curtis v. Perry, 18 P.2d 840. 
171 Wash. 542. 

instructions held erroneous or prop, 
erly refnsed 

Iowa.—Hobbs v. Traut, 257 N.W. 320, 
218 Iowa 1265. 

Ky—Woods v. Jaglowicz, 32 SW.2d 
1. 235 Ky. 637. 

Mo—Oesterreichcr v. Grupp, 119 S. 
W.2d 307—Phillips v. Henson, 30 S. 
W.2d 1065, 326 Mo. 282. 

N.J.—Yates v. Madigan, 171 A. 679, 
112 N.J.Law 443, affirmed 176 A. 
362, 114 N.J.Law 258. 

Or.—Wheeler v. Nickels, 126 P.2d 
32, 168 Or. 604—Frame v. Arrow 
Towing Service, 64 P.2d 1312, 155 
Or. 522—Daniels v. Rivervlew Dai¬ 
ry, 287 P. 77, 132 Or. 549—Hawn v. 
W. J. Jones & Son, 284 P. 194, 181 
Or. 660. 

Limits of duty 

In action by motorcyclist for In¬ 
juries allegedly received when struck 
by automobile after falling from mo¬ 
torcycle, instruction that motorist 
must exercise reasonable care to an¬ 
ticipate presence of others should 
have limited such duty to those us* 
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I 541 


Instructions on this subjeot should not be confusing 
or misleading , 61 vague , 62 or prejudicial . 68 While 
a clause setting forth the right of an automobile 
driver to assume that a motorcyclist would obey the 
law of the road need not be affixed to each sepa¬ 
rate statement of the law governing the case , 64 the 
driver may be entitled to have the idea embodied 
in a general instruction . 66 

§ 540. - Injury to Animals or Person 

Riding or Driving Them 

Instructions in actions for Injuries to animals or to 
persons driving or leading them should set forth the law 
correctly and properly. 


Instructions in an action for injuries to an ani¬ 
mal 66 or to persons driving or leading animals 67 as 
a result of the operation of a motor vehicle should 
state the law correctly and in a proper manner. 

§ 541. -Injury to Child or Person under 

Disability 

Instructions as to the duty of care owed by and to 
children or persons under a disability should correctly 
state the law applicable under the Issues. 

In general, instructions in actions involving inju¬ 
ries to children from the operation of motor vehi¬ 
cles should state the law correctly , 68 and such in- 


ing highway In lawful manner; and 
instruction relating to lack of knowl¬ 
edge by motorist that motorcyclist 
was on highway should have been 
made applicable only to occurrences 
on motorcyclist’s side of road —Pra¬ 
to v Snyder, 55 P.2d 255, 12 Cal 
App 2d 88. 

61. Minn —Dentlnger v. Uleberg. 
213 NW. 377, 171 Minn. 81. 

Or.—Wheeler v. Nickels, 126 T.2d 
32, 168 Or 604. 

62. Or.—Haynes v. Sprague, 295 P. 
961. 137 Or 23 

63. Minn—Dentlnger v. Uleberg, 
213 NW. 377. 171 Minn. 81. 

64. Iowa—Jakeway v. Allen, 282 N. 
W. 374, 226 Iowa 13. 

66. Iowa.—Jake way v. Allen, supra 

66. Ga.—Benton Rapid Express v. 
Sammons, 10 S.E 2d 290, 63 Ga 
App 23. 

Instructions held erroneous or prop¬ 
erly refused 

Ala—Robertson v. Bowman, 154 So. 

127, 26 Ala.App. 115. 

Ga—Benton Rapid Express v Sam¬ 
mons, 10 S.E.2d 290, 63 Ga.App. 
23 

Mo.—Anderson v. Dali, 21 S.W.2d 
496, 224 Mo App 403 

Instructions held proper 
Ala—Robertson v. Bowman, 154 So. 
127. 26 Ala App. 115. 

67. Instructions held sufficient or 
not erroneous 

Iowa.—Lawson v. Fordyce, 21 N.W. 
2d 69. 237 Iowa 28. 

Mo.—Darnell v. Ransdall, App., 277 
S.W. 372. 

S.D.—Hill v. Bradshaw, 231 N.W. 540, 
57 S.D. 178. 

Instructions held erroneous or prop¬ 
erly refused 

Iowa.—Lawson v. Fordyce, 21 N.W. 
2d 69, 237 Iowa 28. 

Mo.—Holloway v. Barnes Grocer Co., 
15 S.W.2d 917, 223 Mo.App. 1026. 
Instructions held not misleading 
Mo.—Darnell v. Ransddll, App., 277 
S.W. 372. 

68. Cal.—Blanton v. Curry, 129 P.2d 
1, 20 Cal.2d 793—Kelley v. City 


and County of San Francisco, 137 
P.2d 719, 58 Cal.App.2d 872 
Ind —Acme-Evans Co v. Schnepf, 16 
N.E 2d 742, 105 Ind App. 475. 

Instructions held sufficient, proper, 
or erroneously refused 

(1) Generally. 

Ala.—Streetman v. Bowdon, 194 So. 
831, 239 Ala 359 

Cal.—Taylor v. Oakland Scavenger 
Co, 110 P.2d 1044. 17 Cal 2d 594- 
Smith v Harger, 191 P 2d 25. 84 
Cal App 2d 361—Powers v. Shelton, 
169 P 2d 482. 74 Cal App 2d 767- 
Church v Payne, 97 P 2d 819, 36 
Cal App 2d 382—Metcalf v. Ro¬ 
mano. 257 P. 114, 83 Cal App. 508. 
Conn —Brangl v. Connecticut Motor 
Lines. 59 A 2d 295, 134 Conn 562. 
Ga.—Huckabee v. Grace, 173 S E. 744, 
48 Ga App. 621. 

Ill —Popadowskl v. Bergaman, 26 N. 
E 2d 722. 304 Ill.App. 422—Freehill 
v. Consumers’ Co., 243 Ill.App 1. 
Ind—Rentschler v. Hall, 69 N E 2d 
619. 117 lnd.App. 255. 

Iowa.—McMahon v. Rauch, 298 N.W. 
908, 230 Iowa 674. 

Kan —Harvey v. Cole, 153 P.2d 916, 
159 Kan. 239. 

Ky.—Ball back’s Adm’r v. Boland-Ma- 
loney Lumber Co., 208 S.W 2d 940. 
306 Ky. 647—Kelly v. Marshall’s 
Adm’r, 1*20 S W 2d 142, 274 Ky. 
666—Wheeler’s Adm’r v. Sullivan's 
Adm’r, 86 S.W.2d 1023, 260 Ky. 
814—P. Bannon Pipe Co. v. Craig’B 
Adm’r. 277 S.W. 856, 211 Ky. 562. 
Md.—York Ice Machinery Corpora¬ 
tion v. (Sachs, 173 A. 240, 167 Md. 
113. 

Mass.—Bessey v. Salemme. 19 N.E.2d 
75, 302 Mass. 188, 123 A.L R. 1156. 
Mich.—Guscinski v. Kenzie, 27-5 N.W. 

820, 282 Mich. 204. 

Mo.—Cramer v. Parker, App., 100 S. 
W.2d 640. 

Neb.—Tews v. Bamrlck, 26 N.W.'2d 
499, 148 Neb. 69. 

N.H.—Marcoux v. Collins, 53 A.2d 
322. 94 N.H. 345. 

N.J.—Schifano v. Kaiser, 41 A.2d 
206, 132 N.J.Law 499. 

N.Y.—Malkowskl v. Di&sparra, 69 N. 
Y.S.2d 417, 270 App.Div. 768. 
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Pa.—Bowman v. Stouman, 141 A. 
41, 292 Pa. 293—FoglJa v. Pitts¬ 
burgh Transp Co, 179 A. 871. 119 
Pa Super. 94—Rutkowski v. Lavln, 
Com.Pl., 34 LuzLegReg 186. 

R.I.—Gallo v. Simpson Spr ng Co., 
181 A. 915, 55 R I 410—Bourre v. 
Texas Co. 142 A. 621, 49 R I. 364. 
Va.—Sheckler v Anderson. 29 S E 2d 
867. 182 Va 701—Parris v. Wright, 
■200 S E 597. 172 Va 67. 

Wash.—Rieger v Kirkland, 111 P.2d 
241. 7 Wash 2d 326 

Wis—Hartzhelm v. Smith. 298 N.W, 
196, 238 Wis 65—Hones v Herm- 
sen, 236 N.W. 646, 205 Wis. 16. 
(2) Contributory negligence of, or 
care required by, child 
Ark—Murphy v. Clayton, 15 S.W.2d 
391, 179 Ark. 225 

Cal —Iloy v. Tornich. 250 P. 565, 
199 Cal. 546—Smith v Harger, 191 
P.2d 25. 84 Cal App 2d 361—Church 
v. Payne. 97 P 2d 819. 36 CaLApp. 
*2d 382—Finnegan v GifCen, 265 P. 
496, 89 Cal.App. 702. 

Conn —Marfyak v. New England 
Transp. Co., 179 A. 9, 120 Conn. 
46. 

Fla.—Turner v. Seegar, 10 So.2d 320, 
151 Fla. 643. 

Ill —Popadowskl v. Bergaman, 26 N. 

E.2d 722, 304 Ill App. 422. 

Ind.—Pflsterer v. Key, 33 N.E.2d 830, 
218 Ind. 521. 

Iowa —Webster v. Luckow, 268 N. 

W. 685, 219 Iowa 1048. 

Mass—Di Rien/.o v. Goldfarb. 163 N. 

E 784, 257 Mass. 272. 

Mich.—Stehouwer v. Lewis. 227 N.W. 

759, 249 Mich. 76, 74 A.L.R. 844. 
Minn.—Borowski v. Sargent, 246 N. 

W. 540, 188 Minn. 102. 

Mo.—Erxleben v. Kaster, App., 21 S. 
W.2d 195. 

Mont.—Lesage v. Largey Lumber 
Co., 43 P 2d 896, 99 Mont. 372. 

N.Y.—Verni v. Johnson, 68 N.E.2d 
431, 295 N.Y. 436—Caloro v. Smith, 
77 N.Y.S.2d 621, 273 App.Div. 927- 
Constant lnides v. Manhattan 
Transit Co., 84 N.Y.S.2d 600, 264 
App.Div. 147. 

N.D.—Kalsow v. Grob, 237 N.W. 846, 
61 N.D. 119, 
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Ohio.—Wheaton v. Conkle, 14 N.E. 2d 
363, 57 Ohio App. 373—Flghtmaster 
v. Mode, 167 N.E. 407, 81 Ohio App. 
273. 

Utah.—Woodward v. Spring 1 Canyon 
Coal Co., 63 P.2d 267, 90 Utah 578. 

las tractions held erroneous or prop¬ 
erly refused 

(1) Generally. 

Cal.—Conroy v. Perez, 148 P.2d 680. 
64 Cal.App.2d 217. 

Jll.—Levin v. Lauterbach Coal & Ice 
Co., 67 N.E.24 303, 329 lll.App. 180 
—Popadowski v. Bergaman, 26 N. 
IS.2d 722, 304 lll.App. 422—Kllm- 
czak v. Druley-O'Brlen Co., 17 N.E. 
2d '266. 297 lll.App. 635—Cassens 
v. Tillberg, 13 N.E.2d 644, 294 111. 
App. 168. 

Iowa.—Webster v. Luckow, 258 N.W. 

686, 219 Iowa 1048. 

Ky. —Ice Delivery Co. v. Thomas, 
160 S.W.2d 605, 290 Ky. 230—Gret- 
ton v. Duncan, 38 S.W.2d 448. 238 
Ky. 554. 

N.M.—Stambaugh v. Hayes, 103 P. 

2d 640, 44 N.M. 443. 

N.Y.—Uliaszek v. Buczkowski, 19 N. 
Y.S.2d 912. 259 App.Div. 967. fol¬ 
lowed in 19 N.Y.S.2d 914, 259 App 
Div. 967. 

N.C.—Wooten v. Smith, 200 S E. 9*21, 
215 N.C. 48. 

Ohio.—Leopold v. Williams, 8 N.E 
2d 476, 54 Ohio App. 540. 

Pa.—Levch.k v. Shaffer, 194 A. 923, 
327 Pa. 570. 

Tenn.—Garis v. Ebcrling, 71 S.W.2d 
215, 18 Tenn.App. 1. 

Va.—Wash v. Holland, 183 S E. 236, 
166 Va. 45—Ball v. Witten, 154 S. 
E. 647, 155 Va. 40. 

W.Va.—MeCune v. Crawley Transp 
Co., 198 S.E. 616, 120 W.Va. 301. 

(2) Care required of child or duty 
owed by him. 

U^S.—Blodgett v. Pinkerton Tobacco 
Co., C.C.A.Mich., 79 F.2d 945 
Cal.—Scalf v. Etcher, 53 P.2d 368, 
11 Cal.App.2d 44—Bieser v. Davies, 
7 P.2d 388, 119 Cal.App. 659—Rich¬ 
mond v. Moore, 284 P. 681, 103 Cal. 
App. 173. 

Conn.—Marfyak v. New England 
Transp. Co., 179 A. 9, 120 Conn. 46. 
Ill.—Levin v. Lauterbach Coal & 
Ice Co., 67 N.E.2d 303. 329 lll.App. 
180—Kuzminski v. Waser, 41 N.E. 
2d 1008, 314 lll.App. 438—Hughes 
▼. Medendorp, 13 N.E.2d 1015, 294 
Ill.App. 424—Cassens v. Tillberg, 
18 N.E. 2d 644, 294 lll.App. 168- 
Nelson v. Seymour, 248 lll.App. 
892. 

Ky. —Lehman v. Patterson, 182 S.W. 
2d 897, 298 Ky. 860—Kentucky Vir¬ 
ginia Stages v. Tackett's Adm’r, 
171 S.W.2d 4, 294 Ky. 189. 

Md.—Mahan v. State, to Use of Carr, 
191 A. 675, 172 Md. 878. 


N.H.—Cleveland v. Reasby, 88 A.2d 
554, 92 N.H. 518. 

N.Y.—Weidenfeld v. Surface Transp. 
Corp. of N. Y., 55 N.Y.S/2d 780, 269 
App.Div. 341—Locklin v. Fisher, 36 
N.Y.S.2d 162, 264 App.Div. 452, ap¬ 
peal denied 37 N Y.S 2d 486. 264 
App.Div. 961—Faichney v. Ketel- 
sen, 295 N.Y.S. 246, 250 App.Div. 
868 . 

Okl.—Morris v. White, 60 P.2d 1031, 
177 Okl. 489. 

Pa.—Thompson v. Philadelphia 
Transp. Co. 53 A 2d 120, 357 Pa 3. 
Tex.—Yellow Cal) & Baggage Co. v. 
(Smith, Civ App, 30 SW.2d 697, 
error dismissed. 

W Va.—Jones v. Smithson, 193 S.E. 

802, 119 W Va. 389. 

Instructions held not prejudicial 
Ala—Culverhouse v. Gammill, 115 
So. 105, 217 Ala. 137 
Ky—Kelly v. Marshall's Adm'r, 120 
S W 2d 142, 274 Ky. 6G6. 

Tenn.—Kidd v. Kirby, 1 Tenn.App. 
242. 

Wash.—Fabbio v. Diesel Oil Sales 
Co., 95 P.2d 788, 1 Wash 2d 234— 
Sasse v. Hale Morton Taxi & Auto 
Co, 246 P. 940, 139 Wash. 359. 
Instruction held insufficient 

In action for death of child who 
was killed when paper box in which 
child was playing in private drive- i 
way was stiuck by defendant’s truck' 
when making a delivery, an instruc- j 
tion on the ordinary law of the road 
was insufficient and court should fur¬ 
ther have instructed that if driver 
discovered or Bhould have discover¬ 
ed that there was some motion of 
the box as would place on him the 
duty to investigate, and driver failed 
to make such Investigation, such 
failure would be the proximate cause 
of death.—Meeks Motor Freight v. 
Ham's Adm’r, 193 S.W.2d 745, 302 
Ky. 71. 

59. Instructions held misleading 

(1) Generally. 

Ala—Hampton v. Roberson, 163 So. 
644, 231 Ala. 55. 

Ky.—Golubic v. Raanick, 39 S.W.2d 
•513, 239 Ky. 355. 

N.J.—Schifano v. Kaiser, 41 A.2d 
206, 132 N J.Law 499 

(2) Fault or contributory negli¬ 
gence of child. 

Cal.—Carrillo v. Helms Bakeries, 44 
P 2d 604, 6 Cal.App.2d '299. 

Conn.—Morro v. Brockett, 145 A. 659, 
100 Conn. 87. 

Tenn.—Finton v. Mercury Motors, 
App., 194 S.W.2d 354. 

Wash.—Everest v. Riecken, 193 P.2d 
353. 

Instructions held not misleading 
Ky—Ballback's Adm’r v. Boland-Ma- 
loney Lumber Co., 208 S.W.2d 940, 
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806 Ky. 647—Bray-Robinson Cloth¬ 
ing Co. v. Higgins, 293 S.W. 151, 
219 Ky. 293. 

Md.—Zulver v. Roberts, 161 A. 9, 162 
Md. 636. 

60. Instructions hold authorised un¬ 
der pleadings 

Mo.—Nash v. People's Motorbus Co. 
of St. Louis, App.. 20 S.W.2d 670— 
Hults v. Miller, App., 299 S W 86. 

Utah.—Woodward v. Spring Canyon 
Coal Co., 63 P.2d 267, 90 Utah 578. 

Instructions held required or war¬ 
ranted under evidence 
(1) Generally. 

Ala.—Patrick v. Mitchell, *6 So.2d 889, 
24-2 Ala 414. 

Cal—Blanton v. Curry, 129 P.2d 1, 
20 Cal.2d 793—Harrison v. Gama- 
tero, 126 P.2d 904, 52 Cal.App.2d 
178—Wilson v. Mardakis, 280 P. 
989, 100 Cal.App. 678. 

Conn —Dc Lucia v. Polio, 140 A. 733, 
107 Conn. 437. 

Idaho —Byington v. Horton, 102 P.2d 
652, 61 Idaho 389—Asumendi v. 

Ferguson, 65 P.2d 713, 67 Idaho 
450. 

Ill.—Freehill v. Consumers' Co., 243 
lll.App. 1. 

Ind.—Pfisterer v. Key, 33 N E 2d 330, 
218 Ind. 621—Acme-Evans Co. v. 
Schnepf, 14 N M 2d 561, 214 Ind. 
394—Rcntschler v. Hall. 69 N E 2d 
619, 117 Ind.App. 255—Acme-Ev¬ 
ans Co. v. Schnepf, 1-5 N.E.2d 742, 
105 Ind.App. 476. 

Iowa.—Lenth v. Schug, 281 N.W. 
510, 226 Iowa 1, affirmed 287 N.W. 
596, 226 Iowa 1. 

Kan —Ilarvey v. Cole, 153 P.2d 916, 
159 Kan 239. 

Ky.—Lundy v. Brown's Adm’x, 205 
S W 2d 498, 305 Ky. 7*21—Kentucky 
Virginia Stages v. Tackett’s Adm’r, 
171 S.W.2d 4, 294 Ky. 189—Hall’s 
Adm’x v. City of Grecnsburg, 43 
S.W.2d 660, 241 Ky. 279. 

Mich.—Bade v. Nies, 214 N.W. 170, 
239 Mich. 37. 

Mo.—Williams v. Excavating & 
Foundation Co., 93 S.W 2d 123. 230 
Mo.App. 973—Cervillo v. Manhat¬ 
tan Oil Co., 49 S.W.2d 183, 226 Mo. 
App. 1090—Erxleben v. Kaster, 
App., 21 S.W.2d 195. 

N.H.—Bullard v. McCarthy, 195 A. 
355, 89 N.H. 158. 

N.J.—Schifano v. Kaiser, 41 A. 2d 
•206, 132 N.J.Law 499—Rich v. Cen¬ 
tral Electrotype Foundry Corpo a- 
tion, 3 A.2d 584. 121 N.J.Law 481 
—Tomaszewskl v. Schactman, 174 
A. 530, 113 N.J.Law 579. 

N.C.—Bass v. Hocutt, 19 S.E.2d 871, 
221 N.C. 218. 

Pa.—Heffelflnger v. Schell, Com.Pl., 
50 Dauph.Co. 1. 

Utah.—Van Cleave v. Lynch, 166 
2d 244, 109 Utah 149. 
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the doctrine of sudden appearance in the case of an 
infant pedestrian chargeable with contributory neg¬ 
ligence unless there is evidence that such infant 
slipped, fell, or was propelled into the path of the 
vehicle involuntarily , 61 and that in the absence of 
such evidence the doctrine of sudden appearance is 
sufficiently presented by a contributory negligence 
instruction . 62 A requested instruction with respect 
to the duty of a driver to a child is properly re¬ 
fused where it fails to disclose the whole duty of 
the driver . 63 

Persons under disability . The instructions in ac¬ 
tions involving injuries to a person who is under a 


S 542 

disability should correctly set forth the law 64 and 
should not tend to mislead or confuse the jury ; 66 
moreover, such instructions should be applicable un¬ 
der the evidence in the case . 66 

§ 542. - Injury to Pedestrian 

Instructions on the respective rights end duties of 
motorists and pedestrians should correctly set forth the 
law applicable under the pleadings and evidence, and 
should not be confusing or misleading. 

In an action for injuries sustained by pedestrians 
as a result of the operation of motor vehicles, the 
parties are entitled to have the jury properly in¬ 
structed on the issues presented , 67 and instructions 


(2) Minor bicyclists 

Idaho—Maier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Idaho 
642 

Iowa.—Tuthill v. Alden, 30 N.W 2d 
726. 

Ky—Lyons v. Great Atlantic & Pa- 
eifle Tea Co.. 193 S W 2d 45ft. 301 
Ky. 327—Thomas v Dahl. 17ft S. 
W 2d 337, '293 Ky. 808—Deegan v. 
Wilson. 157 S W.2d 68, 28S Ky 
801. 

Mo.—Nash v. People’s Molorbus Co 
of St Louis, App, 20 S W 2d 570. 

Wash.—Rieger v. Kirkland, 111 P 2d 
241, 7 Wash.2d 326 

instructions held not warranted or 
required under evidence 

(1) Generally 

Cal.—Wilson v. Mardakis, 280 P 989. 
100 Cal App. 678. 

Idaho.—Shaddy v. Daley, 76 P 2d 279, 
58 Idaho 536. 

Ill.—-Hughes v. JJedendorp, 13 N.E 2d 
1015, 294 Ill.App 424 

Iowa.—Kallansrud v Libbey, 13 N 
W.2d 684. 234 Iowa 700. 

Ky.—Dr. Pepper Bottling Co of Ken¬ 
tucky v. Hazel Ip, 144 S.W 2d 798, 
284 Ky. 333—Roselle v Ringhim, 
46 S.W.2d 784, 242 Ky 496. 

Md.—York Ice Machinery Corpora¬ 
tion v. Sachs, 173 A. 240, 167 Md. 
113. 

Mass.—Mroczek v. Craig, 44 N.E 2d 
644, 312 Mass. 236. 

Mich.—Guscinski v. Kenzie, 275 N.W. 
820, 282 Mich. 204. 

Minn.—Marcum v. Clover Leaf 
Creamery Co., 80 N.W.2d 24, 226 
Minn. 139. 

Mo.—Wilson v. Chattln, 72 S.W.2d 
1001, 335 Mo. 376—Cervillo v. Man¬ 
hattan Oil Co., 49 S.W.2d 183, 226 
Mo.App. 1090—Renfro v. Central 
Coal & Coke Co., 19 S.W.2d 766, 223 
Mo. App. 1219. 

N.H.—Marcoux v. Collins, 58 A.2d 
822, 94 N.H. 346. 

N.J.—Koch v. Koll, 1(64 A. 441, 110 
N.J.Law 293. 

N.Y.—Uliaszek v. Buczkowski, 19 N. 
Y.S.2d 912, 259 App.Div. 967, fol¬ 
lowed in 19 N.Y,8.2d 914, 259 App. 


Div. 967—Caronia v. Muller, 293 N. 
Y.S. 363, 250 App.Div. 722. 

Or.—Lane v. Hatfield, 143 P.2d 230, 
173 Or. 79. 

Pa.—Curley v Edwin A. Smith & 
Sons, 31 A 2d 113, 346 Pa. 489. 

Va.—Price v. Burton, 154 S.E. 499, 
155 Va 229. 

Wis—Hoffman v. Regling, 258 N.W. 
347, 117 Wis. 66 
(2) Minor bicyclists. 

Ky—Thomas v Dahl, 170 S.W.2d 
337, 293 Ky. 80S 

Mich —Ertzbischoff v Smith, 282 N. 

W 159, 286 Mich 306 
Wash—Everest v. Rieoken, 193 P 2d 
353 

Applicability to pleadings and evi¬ 
dence in general see infra § 556. 

61. Ky—Kentucky Virginia Stages 
v. Tackett’s Adm’r, 171 S.W.2d 4, 
294 Ky 189. 

62. Ky.—Kentucky Virginia Stages 
v. Tackett’s Adm’r, supra. 

63. Va —Edgerton v. Norfolk South¬ 
ern Bus Corp., 47 S.E.2d 409, 187 
Va. 642. 

64. Ky.—Whittaker v. Thornberry, 
209 S.W.2d 498, 306 Ky. 830—Hat¬ 
field v. Sargent’s Adm’x, 209 S W.2d 
306, 306 Ky. 782. 

Wis.—Benedict v. Berg, 281 N.W. 450, 
229 Wis. 1. 

Instructions held sufficient or not er¬ 
roneous 

(1) Blind pedestrians or persons 
with defective eyesight. 

Conn.—Kerin v. Baccei, 5 A.2d 876, 
125 Conn. 336. 

Or.—Weinstein v. Wheeler, 16 P.2d 
383, 141 Or. 246. 

(2) Deaf persons or persons with 
impaired hearing. 

Ky.—'Short Way Lines v. Sutton’s 
Adm’r, 144 S.W.2d 809, 291 Ky. 541. 
Or.—Mackle v. McGraw, 191 P.2d 403. 
Wis.—Hanson v. Matas, 249 N.W. 
505, 212 Wis. 276, 03 A.L.R. 546. 

(3) Intoxicated pedestrians. 

Cal.—Johnston v. Brewer, 105 P.2d 
365, 40 Cal.App.2d 583. 

Wash.—Mattson v. Cragin, 272 P. 86, 
| 149 Wash. 638. 

619 


Instructions held properly refused 

(1) Intoxicated persons. 

U. S.—American Employers’ Ins. Co. 
v. McLean, C.C.A.La., 127 F.2d 275. 

Conn.—Zcnuk v. Johnson, 158 A. 910, 
114 Conn. 383. 

(2) Persons with defective hear¬ 
ing.—Jones v. Bayley, 122 P.2d 293, 
49 Cal.App.2d 647. 

65. Cal.—Jones v. Bayley, supra. 

66. instructions held required under 
evidence 

Or.—Weinstein v. Wheeler, 295 P. 
196, 135 Or. 518, rehearing denied 
296 P. 1079, 135 Or. 618. 
Xnetraetlons held properly refused 
under evidence 

(1) Aged, lame woman—Bellemare 

V. Ford, 45 A.2d 882. 94 N.H. 38. 

(2) Intoxicated person.—American 
Employers’ Ins. Co. v. McLean, C.C.A. 
La, 127 F 2d 275. 

67. U.S.—Proel v. Nugent, C.C.A.N. 
H, 97 F 2d 353 

Cal.—Fischer v. Keen, 110 P.2d 693, 
43 Cal.App.2d 244—Brandes v. 
Rucker-Fuller Desk Co., 282 P. 
■1009, 102 Cal.App. 221 
Colo.—Stahl v. Cooper, 190 P.2d 891, 
117 Colo. 468. 

Conn.—Voronelis v. White Line Bus 
Corporation, 192 A. 265, 123 Conn. 
25. 

Ind—Holt v. Basore, App., 77 N.E.2d 
903. 

Iowa.—Dickeson v. Lzicar, 225 N.W. 
406, 208 Iowa 275. 

Ky.—Whit taker v. Thornberry, 209 
S.W.2d 498, 306 Ky. 830—Field v. 
Collins, 92 S.W.2d 793, 263 Ky. 474 
—Southeastern Telephone Co. v. 
Payne, 69 S.W.2d 358, 253 Ky. 245. 
Md —Nelson v. Seiler, 139 A. 564, 154 
Md. 63. 

Mich.—Richardson v. Williams, 228 
N.W. 7166, 249 Mich. 350. 

Mo.—Duckworth v. Dent, App., 135 
S.W. 2d 28, reversed on other 
grounds 142 S.W.2d 85, 346 Mo. 518. 
N.Y.—Booth v. City of Rochester, 15 
N.Y.S.2d 945, 258 App.Div. 849- 
Burger v. Fifth Ave. Coach Co., 225 
N.Y.S. 627. 222 App.Div. 187, r*- 
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as to the relative rights of a pedestrian and the 
driver of a motor vehicle should be given where, un¬ 
der the evidence, such rights are important. 6 ® Such 


instructions should not be confusing or misleading 66 
and should correctly set forth the law. 76 The in¬ 
structions should be applicable under the pleadings 


versed on other grounds 164 N.E. 
692, 249 N.Y. 683. 

N.D.—Ignatowitch v. McLaughlin. 
262 N.W. 862. 66 N.D. 132. 

Ohio.—Glasco v. Mendelman, App., 58 
N.E.2d 94. reversed on other 
grounds 66 N.E.2d 210, 143 Ohio 
St. 649. 

Pa.—Bright ▼. Stettenbauer. 16 A. 2d 
676. 339 Pa. 645. 

Utah.—Morgan v. Bingham Stage 
Lines Co.. 283 P. 160, 75 Utah 87. 

Form of Instruction 

Ky.—Nowak v. Joseph, 121 S.W.2d 
939, 275 Ky. 470. 

68. Cal.—Brown v. Brashear, 133 P. 
605, 22 Cal.App. 135. 

68. Instructions held confusing or 
misleading 

Ala.—Montgomery City Linos v. 
Scott, 26 So.2d 200, 248 Ala. 27- 
City of Birmingham v. Whitworth, 
119 So. 841. 218 Ala. 603. 

Cal.—Morris v. Purity Sausage Co., 
38 P.2d 193, 2 Cal.App.2d 536— 
Wamke v. Griffith Co.. 24 P.2d 583, 
133 Cal.App. 481. 

Ill.—Brackett v. Builders* Lumber 
Co., 253 Ill.App. 107. 

Mo.—Weber v. Evans, App., 15 SW. 
2d 370. 

Ohio.—Scott v. Hy-Grade Food Prod¬ 
ucts Corporation, 2 N.E 2d 608, 131 
Ohio St. 225. 

Or.—iSnabel v. Barber, 300 r. 331, 
137 Or. 88. 

Va.—Stuart v. Coates, 42 S.E 2d 311, 
186 Va. 227. 

Wash.—Baker v. Rosaia, 6 P.2d 1019, 
165 Wash 532. 

W.Va.—Liston v. Miller, 169 S.E. 398. 
113 W.Va. 730. 

Instructions held not confusing or 

Cal.—Burk v. Extraflne Bread Bak¬ 
ery. 280 P. 522, 208 Cal. 105—Gal- 
wey v. Pacific Auto Stages, 273 P. 
866, 96 Cal.App. 169—Ballos v. Nat¬ 
ural, 269 P. 972, 93 Cal.App. 601. 

Ga.—American Fidelity & Casualty 
Co. v. McWilliams, 191 S.E. 191, 55 
Ga.App. 658. 

Mo.—Heibel v. Ahrens, 55 S.W.2d 473. 

Or.—Holman v. Uglow, 3 P.2d 120, 
137 Or. 358—Hayes v. Uglow, 3 
P.2d 126, 137 Or. 373. 

TO. Cal.—Hedding v. Pearson, 173 
P.2d 382, 76 Cal.App.2d 481. 

Conn.—Kucineski v. Davey, 197 A. 
688, 123 Conn. 662. 

42 C.J. p 1276 note 11. 

Znstraotions held sufficient, not er. 
rontons, or improperly refused 
(1) Generally. 

U.S.—Cherry v. Dealers Transport 
Co., D.C.MO., 64 F.Supp. 682. 

Ala.—Brown v. Woolverton, 121 So. 
404. 219 Ala. 112, 64 A.L.R. 640. 


Ariz.—Pearson & Dickerson Contrac¬ 
tors v. Harrington, 137 P.2d 361, 
60 Ariz. 354. 

Ark.—GUI v. Whiteslde-Hemby Drug 
Co., 122 S.W.2d 597, 197 Ark. 425. 

Cal.—Watkins v. Nutting, 110 P.2d 
384, 17 Cal.2d 490—Burk ▼. Extra- 
fine Bread Bakery, 280 P. 522, 208 
Cal. 105—La Branch v. Scott, 185 
P.2d 823, 82 Cal.App.2d 1—Powers 
v. Shelton, 169 P.2d 482, 74 Cal. 
App.2d 757—McNear v. Pacific 
Greyhound Lines, 146 P.2d 34, 63 
Cal.App.2d 11—Jones v. Bayley, 122 
P.2d 293, 49 Cal.App.2d 647—Ei Jlt- 
suda v. Hirt, 111 P.2d 360, 43 Cal. 
App 2d 681—Martin v. Vierra, 93 P. 
2d 2>S 1, 3G Cal.App 2d 86, hearing 
denied 94 P.2d 667, 36 Cal.App.2d 
86—Dawson v. Lalanne, 70 P.2d 
1002. 22 Cal.App 2d 314—Geisler v. 
Hugh, G6 P.2d 671, 19 Cal.App. 738 
—Brush v. Kurstin, 53 P.2d 777, 11 
Cal.App.2d 258—Withey v. Ham¬ 
mond Lumber Co., 35 P.2d 1080, 140 
Cal App. 587—Augenthaler v. Pin- 
kert, 32 P.2d 686, 138 Cal.App. 455 
—Warnke v. Griffith Co.. 24 P.2u 
583, 133 Cal.App. 4 81—Stealey v. 
Chessum, 11 P.2d 428. 123 Cal.App. 
446—Hasty v. Trevillian, 283 F. 
148, 102 Cal.App. 405—Brandes v. 
Rucker-Fuller Desk Co., 282 P. 
1009, 102 Cal.App. 221—Vedder v. 
Bireley, 267 P. 724, 92 Cal.App. 52 
—Nichols v. Nelson, 252 P. 739, 80 
Cal App. 590. 

Conn —Miller v. Stamford Transit 
Co., 32 A.2d 53, 130 Conn. 63— 
Montagna v. Jewell, 175 A. 570, 119 
Conn. 178. 

Ga—Hirsch v. Plowden, 134 S.E. 833, 
35 Ga.App. 763. 

Idaho.—Stearns v. Graves, 111 P.2d 
882, 62 Idaho 312. 

Ill—Turzinski v. Pam, 64 N.E.2d 726, 
392 Ill 471, appeal transferred, see, 
73 N.E.2d 162, 331 Ill.App. 413— 
Derango v. Rubin, 34 N.E.2d 719, 
310 111.App. 536—Fickerle v. Her¬ 
man Seekamp, Inc., 274 Ill.App. 310. 

Ind.—Vockel v. Rhyne arson, 197 N.E. 
705, 101 Ind App. 637, rehearing de¬ 
nied 109 N.E. H62. 

Iowa.—Scott v, McKelvey, 290 N.W. 
729, 228 Iowa 264. 

Ky.—Hughes v. Bates' Adm’r, 129 S. 
W.2d 138, 278 Ky. 592—Girtman’s 
Adm’r v. Akins, 120 S.W.2d 660, 
275 Ky. 2—Kelly v. Marcum, 114 S. 
W.2d 1102, 272 Ky. 609—Deshazer 
v. Cheatham, 24 S.W.2d 936, 233 
Ky. 69. 

Md.—Thursby v. O'Rourke, 28 A.2d 
656, 180 Md. 223. 

Mass.—Byrne v. Dunn, 5 N.E.2d 10, 
29$ Mass. 184. 

Minn.—Heikkinen v. Cashen, 235 N. 
W. 879, 183 Minn. 146—Modrinlch 
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of Virginia, 227 N.W. 207, 178 
Minn. 382. * 

Mo.—Reiling v, Russell, 153 S.W.2d 
6, 348 Mo. 279—Goldbaum v. James 
Mulligan Printing ft Publishing 
Co.. 149 S.W.2d 348. 347 Mo. 844 
—Kenney v. Hoerr, 23 S.W.2d 96, 
324 Mo. 368—Svehla ▼. Taxi Own¬ 
ers Ass’n, App., 157 S.W.2d 225— 
Lach v. Buckner, 86 S.W.2d 954, 
229 Mo. App. 1066—Robertson v. 
Scoggins, App., 73 S.W.2d 430— 
Shannon v. People’s Motorbus Co. 
of 'St. Louis, App.. 20 S.W.2d 580 
—Buck v. Thatcher, 7 S.W.2d 398, 
222 Mo.App. 1036—Russell v. Bau- 
er-Berger Grocery Co., App., 288 S. 

W. 985. 

Mont.—Pierce v. Safeway Stores, 20 
P.2d 253, 93 Mont. 560. 

Neb.—Chew v. Coffin, 12 N.W.2d 839, 
144 Neb. 170. 

N.H.—L’Heureux v. Desmarais, 197 
A. 327, 89 N.H. 237. 

N.J.—Clarkson v. Ley, 148 A. 745, 
106 N.J.Law 380—Graff v. Louis 
Stern Sons, 135 A. 836, 103 N.J.Law 
13. 

N.C.—Goss v. Williams, 145 S E. 169, 
196 N.C. 213. 

Ohio.—Will v. McCoy. 20 N.E.2d 371, 
135 Ohio St. 241—Hunter v. Brum¬ 
by. 3 N.E.2d 353, 131 Ohio St. 443 
—Jones v. Butler, 52 N.E.2d 347, 
72 Ohio App. 335—Titus v. Stouf- 
fer, App., 40 N E.2d 178. 

Or.—Mackie v. McGraw, 191 P.2d 403 
—Larkins v. Utah Copper Co., 127 
P.2d 354, 169 Or. 499—Zahara v. 
Brandii, 94 P.2d 718, 162 Or. 666 
—Cline v. Bush, 52 P.2d 652, 152 
Or. 63—Krieger v. Doolittle, 18 r. 
2d 1041, 142 Or. 122—Brady v. 
Schnitzer, 295 P. 961, 135 Or. 250 
—Collins v. Red Top Cab Co., 275 
P. 913, 129 Or. 64. 

Tenn.—Dennle v. Isler, 8 Tenn.App. 

1. 

Vt.—Healy v. Moore, 187 A. 679, 108 
Vt. 324, followed In 187 A. 692, 108 
Vt. 351. 

Va.—Herbert v. Stephenson, 36 S.E. 
2d 753, 184 Va, 457—Lucas v. 

Craft, 170 S.E. 836, 161 Va. 228. 
Wash.—Lubliner v. Ruge, 153 P.2d 
694, 21 Wash.2d 881—Forquer v. 
Hidden, 71 P.2d 1000, 191 Wash. 
638—Hiteshue v., Robinson, 16 P> 
2d 610, 170 Wash. 272. 

(2) Contributory negligence of, or 
care owed by, pedestrian. 

U.S.—Smith v. Town of Orangetown, 
C.C.A.N.Y., 150 F.2d 782, certiorari 
denied 66 S.Ct. 171, 326 U.S. 767, 
90 L.Ed. 462—Sprinkle v. Davis, C. . 
C.A.Va., Ill F.2d 925, 128 A.L.R. 
1101—Sprinkle v. Davis, C.C.A.Va., 
104 F.2d 487. 

Ala.—Brown v. Woolverton, 121 So. 
404, 219 Ala. 112, 64 A.L.R. 640. 
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Ariz,—Coe v. Hough, 25 P.24 547, 42 
Arts. 293. 

Cal.—Benton v. Douglas, 187 P.2d 
469, 82 Cal.App.2d 784—Ducat v. 
Goldner, 175 P.2d 914, 77 Cal.App. 
2d 332—Bosserman v. Olmstead, 
175 P.2d 49. 77 Cal.App.2d 236— 
McGough v. Hendrickson. 136 P.2d 
110, 68 Cal.App 2d 60—Fischer v. 
Keen, 110 P.2d 693. 43 Cal.App.2d 
244—Colburn v. Schilling, 107 P.2d 
279, 41 Cal App.2d 541—Martin v. 
Vierra. 93 P.2d 261, 34 Cal.App.2d 
86, hearing denied 94 P.2d 567, 34 
Cal.App.2d 86—Dawson v. Lalanne, 
70 P 2d 1002, 22 Cal App 2d 314— 
Whicker v. Crescent Auto Co., 66 
P.2d 749, 20 Cal.App.2d 240—Kap- 
per v. Harris. 52 P 2d 569, 10 Cal. 
App.2d 630—Halaminsky v. Nel¬ 
son, 42 P 2d 676, 6 Cal.App.2d 287 
—Morris v. Purity Sausago Co., 38 
P 2d 193, 2 Cal.App.2d 536—Warn- 
ke v. Griffith Co, 24 P.2d 583, 133 
Cal.App. 481—Morgan v. Los An¬ 
geles Rock & Gravel Corporation, 
287 P. 152, 105 Cal.App 221— Rln- 
ker v. Carl. 283 P 317, 102 Cal.App 
43*6—Peters v. United Studios, 277 
P. 166. 98 Cal App. 373—Vedder v. 
Bireley, 267 P 724, 92 Cal.App. 52 
—Wright v Foreman, 261 P. 481, 8fi 
Cal.App. 595—Lower v. Hughes, 
251 P. 952, 80 Cal App 444. 

Conn.—Atkins v. Varrone, 14 A.2d 
731, 127 Conn. 156. 

D.C.—American Ice Co. v Moorehiad, 
66 F 2d 792. 62 App.D C 266—Chr. 
Heurich Brewing Co. v McGavin, 
16 F.2d 334. 56 App D C 389 
Ind —American Car'oading Corpora¬ 
tion v Gary Trust & Savings Bank, 
25 N.E 2d 777. 216 Ind. 649. 

Iowa—Scott v. McKclvey. 290 N.W. 
729, 228 Iowa 264—Lorimer v. 

Hutchinson Ice Cream Co, 219 N. 
W. 220, 216 Iowa 384—Kcssel v. 
Hunt. 244 N.W. 714, 215 Iowa 117. 
Kan—Shrout v. Bird, 9 F.2d 673, 135 
Kan. 218 

Ky—Rommers' Ex’r v. Mayhugh, 197 
S.W 2d 460. 303 Ky. 366—Ramsey 
v. Sharpley, 171 S.W.2d 427, 294 
Ky. 286—Knight v. Silver Fleet 
Motor Express, 159 S.W 2d 1002, 
289 Ky. *661—Cundiff v. Nave, 39 S. 
W.2d 471, 240 Ky. 47—Deshazer v. 
Cheatham, 24 S W.2d 936, 233 Ky. 
59—Berry v. Irwin, 295 S.W. 1020, 
220 Ky. 708. 

Md —Thursby v. O'Rourke, 23 A.2d 
65C, 180 Md. 223—Gordon v. Ch&it. 
148 A. 232, 158 Md. 202. 

Mass.—Barrett v. Checker Taxi Co., 
160 N.E. 792, 263 Mass. 252. 

Mich.—Krukowski v. Engleh&rdt, 267 
N.W. 806, 276 Mich. 136. 

Minn.—Helkkinen v. Cashen, 235 N. 

W. 879, 183 Minn. 146. 

Mo.—Kimbrough v. Chervitz, 186 S. 
W.2d 461, 353 Mo. 1154—Goldbaum 
v. James Mulligan Printing & Pub¬ 
lishing Co., 149 S.W.2d 848. 347 Mo. 
844— Helbel v. Ahrens, 55 S.W.2d 
478 —Robertson v. Scoggins, App., 
78 S.W.2d 430 —Russell v. Bauer- 
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Berger Grocery Co., App., 288 S.W. 
985. 

Mont.—Koppang v. Sevier, 75 F.2d 
790, 106 Mont. 79. 

N.T.— Mtna. Cas. St Sur. Co. v. Tuck¬ 
er, 59 N.Y.S.2d 355, 270 App.Div. 
783. 

Ohio.—Moody v. Vickers, 72 N.E.2d 
280, 79 Ohio App. 218—Jones v. 
Butler, 52 N.E.2d 347. 72 Ohio App. 
335—Valentine v. Pavilonis, 160 N. 
E, 737, 27 Ohio App. 26. 

Or.—Mackie v. McGraw, 191 P.2d 
403—Brady v. Schnitzer, 295 P. 
961, 135 Or. 250. 

Pa.—La Posta v. Hlmmer, 55 A. 2d 
751. 358 Pa. 69. 

Utah.—Morgan v. Bingham Stage 
Lines Co., 283 P. 160. 75 Utah 87. 
Va.—Lucas v. Craft, 170 S.E. 836, 161 
Va. 228. 

Wash.—Lublinor v. Ruge, 3 53 P.2d 
694, 21 Wash 2d 881—Hiteshue v. 
Robinson, 16 P.2d 610, 170 Wash. 
272—Hooven v. Moen, 272 P 50, 
150 Wash. 8—Jurisch v. Puget 
Transp. Co., 258 P. 39, 144 Wash. 
409. 

Instructions held erroneous or prop, 
erly refused 

(1) Generally. 

Ala.—Alabama By-Products Corpora¬ 
tion v Rutherford, 195 So. 210, 239 
Ala. 413—McPinde v. Barclay, 122 
So. 642. 219 Ala. 475. 

Cal.—Roddy v. American Smelting & 
Refining Co., 93 r.2d 841, 34 Cal 
App 2d 457—Thompson v. Baldwin, 
80 P.2d 198, 26 Cal.App 2d 703— 
Withey v. Hammond Lumber Co. 
35 P.2d 1080, 140 Cal.App 587— 
Tuten v. Town of Emeryville, 35 
P.2d 195, 139 Cal.App. 745—Bieser 
v. Davies, 7 P.2d 388, 119 Cal.App. 
659—McCormac v. Chancy, 6 P.2d 
978, 119 Cal.App 470—Gootar v. 
Levin, 293 P. 706, 109 Cal.App. 703- 
Conn —Caschetto v. Silliman & God¬ 
frey Co, 9 A.2d 286, 126 Conn 22 
—Hill v. Way, 168 A. 1, 117 Conn. 

| 359. 

Ill.—Deitch v. Rubenstein, 15 N.E.2d 
60. 295 Ill.App. 612—Tuttle v. 
Checker Taxi Co., 274 Ill.App. 525 
—Williams v. Stearns, 256 Ill.App. 
425. 

Iowa.—Edwards v. Per ley, 274 N.W. 
910, 223 Iowa 1119—Orth v. Gregg, 
250 N.W. 113, 217 Iowa 516. 

Ky.—Cheatham v. Chabal, 192 S.W. 
2d 812, 301 Ky. 616—McElrath v. 
Barnett, 120 S.W.2d 216, 274 Ky. 
771—Gilbert’s Adm’r v. Allen, 94 S. 
W.2d 341, 264 Ky. 202—Southeast¬ 
ern Telephone Co. v. Payne, 69 S. 
W.2d 358, 253 Ky. 245—Porter v. 
Music, 67 S.W.2d 958, 252 Ky. 582 
—Best’s Adm’r v. Adams, 28 S.W. 
2d 484, 234 Ky. 702—Jefferson’s 
Adm’x v. Baker, 22 S.W.2d 448, 232 
Ky. 98. 

Me.—Young v. Potter, 174 A. 887, 183 
Me. 104. 

Mich.—Nickels v. Hallen, 225 N.W. 
6*69, 247 Mich. 291. 
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Miss.—Reid v. McDevitt, 140 So. 7SS. 
168 Miss. 226. 

Mo.—Kenney v. Hoerr, 23 S.W.2d 96, 
324 Mo. 368. 

N.J.—Butler v. Jersey Coast Netrs 
Co., 160 A. 659. 109 N.J.Law 255— 
Winters v. Dorovltz, 167 A. 220, 11 
N.J.Misc. 616—Dugan v. Public 
Service Transp. Co., 136 A. 195, 5 
N.J.Misc 245. 

N.Y —Imbriale v. Skidmore, 300 N. 
Y.S 4, 252 App Div 884—Uralsky 
v. Gribbon, 275 N.Y.S. 733, 242 App. 
Div. 533. 

N C.—Donivant v. Swnim, 47 S.E 2d 
707, 229 N.C 114—Templeton v. 
Kelley. 5 S.E 2d 555, 216 N.C 487, 
modified on other grounds 7 S E.2d 
380, 217 NC. 164. 

N.D—C’ark v. Feldman, 224 N.W. 
167, 57 N D. 741. 

Ohio—Kohn v B. F. Goodrich Co., 
38 N E 2d 592, 139 Ohio St. 141— 
Loftus v. Palmer, App., 46 N E 2d 
312—Weaver v. Liberty Cabs, App., 
33 NE.2d 853. 

Or.—Cline v. Bush, 52 P.2d 662, 152 
Or. 63. 

Pa.—Flynn v. Moore, 88 Pa.Super. 

361. 

Tenn —Gouldener v. Brittain. 114 S. 

W 2d 783, 173 Tenn 32. 

Wash—Strom v. Dobnn, 186 P.2d 
906, 29 Wash 2d 198—Baker v. Ro- 
saitt. 5 P 2d 1019, 165 Wash. 532. 
W.Va.—Liston v. Miller, 169 S.E. 398, 
113 W.Va. 730. 

(2) Contributory negligence of, or 
duties owed by, pedestrian. 

U.S—Sprinkle v. Davis, C O.A.Va., 
Ill F.2d 925. 128 A.L.R. 1101. 

Ala—W & W. Pickle & Canning Co. 
v. Baskin, 181 So 766, 236 Ala 168 
—Cooper v. Auman, 122 So. 351, 219 
Ala 336. 

Ariz— Coe v. Hough, 25 P.2d 547, 42 
Ariz. 293. 

Cal.—Goodwin v. Foley, 170 P.2d 603, 
75 Cal.App 2d 195—Casalegno v. 
Leonard, 105 P.2d 125, 40 Cal App. 
2d 075—Martin v. Vierra, 93 l\2d 
261, 34 Cal.App.2d 86, hearing de¬ 
nied 94 P.2d 567, 34 Cal App.2d 86 
—Geisler v. Rugh, 66 P.2d 671, 19 
Cal.App.2d 738—Morris v. Purity 
Sausage Co., 38 P.2d 193, 2 Cal.App. 
2d 536—Azzaro v. O’Connell, 9 P.2d 
345, 121 Cal.App. 617. 

Colo—Sherman v. Ross, 62 P.2d 1151, 
99 Colo. 354. 

Conn.—McManus v. Jarvis, 22 A.2d 
857, 128 Conn. 707. 

Idaho.—Quillin v. Colquhoun, 247 P. 
740, 42 Idaho 522. 

III.—Ripkc v. Bernstein, 76 N.E.2d 

362, 332 Ill.App. 658—Breitmeier v. 
Sutcra, 63 N.E.2d 667, 327 Ill.App. 
221—Deitch v. Rubenstein, 15 N. 
E.2d 60, 295 Ill.App. 612. 

Ind.—American Carloading Corpora¬ 
tion v. Gary Trust & Savings Bank, 
25 N.E.2d 777, 216 Ind. 649—Fields 
v. Hahn, 67 N.E.2d 955, 116 Ind. 
App. 365, petition dismissed 69 N. 
E.2d 859, 223 Ind. 178. 
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and evidence In die case and the theory on which | it was tried ; 71 and, in this connection, the propriety 


Ky.—Jackson's Adm’r v. Rose, 40 S. 
# W.2d 343, 239 Ky. 754. 

Mass.—Noyes v. Whiting, 194 N.B. 

. 93. 289 Mass. 270. 

Mich.—Herzherg v. Knight, 286 N.W. 
145, 289 Mich. 29—Pearce v. Rodell, 
276 N.W. 883. 283 Mich. 19—Bill¬ 
ingsley v. Gulick, 233 N.W. 225. 252 
Mich. 236. 

Minn.—Corridan v. Agranoff, 297 N. 
W. 759, 210 Minn. 237. 

Mo.—Reiling v. Russell, 134 S.W.2d 
33, 346 Mo. 517—Bullmore v. Beel¬ 
er, App., 33 SW.2d 161—Nickelson 
v. Cowan, App, 9 S W 2d 534— 

Marks v. Hurst, App., 296 S W. 249. 

N.H.—L’Heureux v. Dcsmarais, 197 
A. 327, 89 N.H. 237. 

N.J.—Costanza v. Cavanaugh, 35 A.2d 
612, 131 N.J.Law 175—Kovacs v. 
Ford, 158 A. 473, 108 N.J.Law 379 
—Ha u ran chalk v. Warren & Arthur 
Smadbeck, 177 A. 240, 13 N.J.Misc. 
190. 

N.Y.—Dlugoff v. Tecklin, 33 N.Y.S.2d 
639, 2>63 App.Dtv. 998. 

N.D.—Clark v. Feldman, 224 N.W. 
167, 57 N.D. 741. 

Ohio.—Wolfe v. Baskin, 28 NE2d 
629, 137 Ohio St. 284—Giglio v. La- 
sita, 55 N.E.2d 6C6, 73 Ohio App 
207—Loftus v. Palmer. App.. 46 
N.E.2d 312—Liberty Highway Co 
v. Mastin, 170 N.E. 604, 34 Ohio 
App. 183. ^ 

Or.—Scott v. Brogan, 73 P.2d 68s7 
167 Or. 649—Cline v. Bush, 52 P.2d 
652, 162 Or. 63. 

Tenn.—Tiffany v Shipley, 161 S.W.2d 
373, 25 Tenn App. 639. 

Tex.—Psimenos v. Huntley, Civ.App., 
47 S.W.2d 622. 

Vt.—Howley v. Kantor, 163 A. 628, 
105 Vt. 128. 

Wash.—Gable v. Field. 66 P.2d 356, 
189 Wash 626. 

Instructions held not prejudicial 

Cal.—Olson v. Meacham, 19 P.2d 527, 
129 Cal App. 670. 

Iowa.—Orr v. Hart, 258 N.W. 84, 219 
Iowa 408. 

Mich.—Ilerzberg v. Knight, 286 N.W. 
145, 289 Mich. 29. 

Ohio.—Closs v. Ball. 22 N.E.2d 141, 
60 Ohio App. 513. 

Wash.—Jurisch v. Puget Transp. Co., 
258 P. 39, 144 Wash. 409. 

71. Instructions held required, war¬ 
ranted, or improperly refused, 
under pleadings or evidence 

(1) Generally. 

Ala.—Vansandt v. Brewer, 95 So. 463, 
209 Ala. 131. 

Arts.—City of Phoenix v. Mullen, 174 
P.2d 422, 66 Ariz. 83—Lutfy v. 
Lockhart, 295 P. 975, 87 Ariz. 488. 

Ark.—Saliba v. Saliba. 11 S.W.2d 774, 
178 Ark. 250, 61 A.L.R. 1348. 

Cal. —Anthony v. Hobble, App., 193 
P.2d 748—Powers ▼. Shelton, 169 
P.2d 482, 74 Cal.App.2d 757—Casa- 
legno v. Leonard, 105 P.2d 125, 40 


Cal.App.2d 575—Reichle v. Hazle, 
71 P.2d 849, 22 Cal.App.2d 643— 
Oliphant v. Brown, 46 P.2d 790, 7 
Cal.App.2d 584—Goldhahn v. Drew, 
39 P.2d 279, 3 Cal.App.2d 221—De 
Lannoy v. Grammatikos, 14 P.2d 
642, 126 Cal.App. 79—Leiner v. 

Eng-Skell Co, 285 P. 905, 104 Cal. 
App. 228—Sonstelie v. Bush, 283 
P. 336, 102 Cal.App. 396. 

Conn.—Miller v. Stamford Transit 
Co., 32 A.2d 63, 130 Conn. 63— 
Zupanick v. Fielding, 158 A. 881, 
114 Conn. 345. 

Ill —Cooney v. Hughes, 34 N.E 2d 
566, 310 Ill.App. 371—Atkinson v. 
Hunter Associates, 283 Ill.App. 320. 

Ind.—Pflsterer v. Key, 33 N.E 2d 330, 
218 Ind. 521—Garner v. Morgan, 
183 N.E. 916, 98 Ind.App. 461—Det- 
wiler v. Culver Military Academy, 
168 NE 246, 91 Ind App 355. 

Iowa.—McMurry v. Guth. 295 N.W. 
133, 229 Iowa 776—Ryan v. Shirk, 
224 N.W. 824, 207 Iowa 1327. 

Ky.—Short Way Lines v. Sutton's 
Adm’r, 164 S.W.2d 809, 291 Ky. 641 
—Hughes v. Bates’ Adm’r, 129 S 
W 2d 138, 278 Ky. 592—Smith v 
Dunning, 122 S.W.2d 781, 275 Ky. 
733—Murphey’s Ex'x v Clinkinger, 
50 S.W.2d 942, 244 Ky. 336. 

Md—Holler v. Miller, 9 A.2d 250, 177 
Md. 204. 

Mich.—Mullaney v. Woodruff, 273 N. 
W. 395, 280 Mich. 66. 

Miss.—B. Kullman & Co. v. Samuels, 
114 So. 807, 148 Miss. 871. 

Mo—Holtz v. Daniel Hamm Drayage 
Co., 209 S.W.2d 883—Smith v. Sied- 
hoff, 209 S.W.2d 233—Kimbrough 
v. Chervilz, 18*6 S.W.2d 461, 353 Mo. 
1154—Breitschaft v. Wyatt, App., 
167 S.W.2d 931—Lach v. Buckner, 
86 S.W.2d 954, 229 Mo.App. 1066- 
Woods v. Moore, App., 48 S.W 2d 
202—Buck v. Thatcher, 7 SW.2d 
398, 222 Mo App. 1036—Russell v. 
Bauer-Berger Grocery Co., App., 
288 S.W. 985. 

Mont—Fulton v. Chouteau County 
Farmers’ Co., 37 P.2d 1026, 98 

Mont. 48. 

Ohio.—Meuer v. Doerflein, 5 N.E.2d 
948, 53 Ohio App. 536. 

Or.—Dixon v. Raven Dairy, 75 P.2d 
347, 158 Or. 186—Cline v. Bush, 52 
P.2d 652, 152 Or. 63—Snabel v. 
Barber, 300 P. 331, 137 Or. 88— 
Fiebiger v. Rambo, 284 P. 565, 132 
Or. 115. 

Vt.—Healy v. Moore, 187 A. 679, 108 
Vt. 324, followed in 187 A. 692, 108 
Vt. 351. 

Wash.—Ross v. Johnson, 155 P.2d 
486, 22 Wash.2d 275—Ballard v. 
Yellow Cab Co., 145 P.2d 1019, 20 
Wash.2d 67. 

W.Va.—Attelli v. Laird, 146 S.E. 882. 
106 W.Va. 717. 

Wis.—Callahan v. Rando, 3 N.W.2d 
688, 240 Wis. 417. 
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(2) Contributory negligence of, or 
care owed by, pedestrian. 

Ariz.—Coe v. Hough, 25 P.2d 647, 42 
Ariz. 293. 

Cal.—Anthony v. Hobble, App, 193 
P.2d 748—La Branch v. Scott, 185 
P.2d 823, 82 Cal.App.2d 1—Houser 
v. Bozwell, 182 P.2d 314, 80 Cal. 
App.2d 702—Carney v. RKO Radio 
Pictures, 178 P.2d 482, 78 Cal.App. 
2d 659—Colburn v. Schilling, 107 
P.2d 279, 41 Cal.App.2d 541—Garcia 
v. Conrad, 104 T.2d 627, 40 Cal. 
App.2d 167. 

Iowa—Spooner v. Wisecup, 288 N.W. 
894, 227 Iowa 768. 

Ky.—Whittaker v. Thorn berry, 209 
S.W.2d 498, 30*6 Ky. 830—Straug- 
han’s Adm’r v. Fendley, 191 S.W 2d 
391, 301 Ky. 209—Tomppert v. 

Day’s Adm’x, 86 S.W.2d 1027, 261 
Ky. 40. 

Mass.—Donovan v. Mu trie, 164 N.E. 
377, 265 Mass. 472. 

Mich—Siegel v. Detroit Cab Co., 225 
N.W. 601, 246 Mich 620. 

Minn.—Bird v. Johnson, 272 N.W. 
168, 199 Minn. 252. 

Mo.—Johnson v. Dawidoff, 177 S.W. 
2d 467. 362 Mo. 343—Zimmer v. 
Daugherty, App, 32 S.W 2d 765— 
Taggart v. Joseph Maserang Drug 
Co.. 14 S.W. 2d 453, 223 Mo.App. 
292—Russell v. Bauer-Berger Gro¬ 
cery Co., App., 288 S W. 985 
N.Y.—Duffleld v. New York City Om¬ 
nibus Corporation, 20 N.Y.S 2d 267, 
259 App.Div. 647. 

Or.—Zahara v. Brandli, 94 P 2d 718, 
162 Or. 666—Riley v. Good. 18 P. 
2d 222, 142 Or. 155—Houston v. 
Maunula, 255 P. 477, 121 Or. 552 
Vt.—Healy v. Moore, 187 A. 679, 108 
Vt. 324, followed in 187 A. 692, 108 
Vt. 351. 

Wash.—Lubliner v. Ruge, 153 P.2d 
694, 21 Wash 2d 881—Shephard v. 
Smith, 88 P.2d 601, 198 Wash. 395 
—Lund v. Western Union Tele¬ 
graph Co., 74 P.2d 220, 192 Wash. 
579. 

(3) Crossing at place other than 
crosswalk. 

Cal.—Barry v. Maddalcna, 146 p.2d 
974, 63 Cal.App. 2d 302—Foti v. 

Morrissey, 134 P.2d 61, 57 Cal 2d 
328—Reed v. Stroh, 128 P.2d 829, 
54 Cal.App.2d 183. 

Mont.—Carey v. Guest, 258 P. 236, 78 
Mont. 415. 

Ohio.—Moody v. Vickers, 72 N.E.2d 
280, 79 Ohio App. 218. 

Applicability to pleadings and evi¬ 
dence In general see infra 8 556. 

Instructions held not warranted or 
required under pleadings or evi¬ 
dence 

(1) Generally. 

U.S.—Sprinkle v. Davis, C.C.A.Va., 
Ill F.2d 925, 128 A.L.R. 1101. 

Ala.—Cooper v. Auman, 122 So. 351, 
219 Ala. 386. 
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of an instruction requested by defendant, as far as 
concerns the sufficiency of the evidence to warrant 
it, is determined by the probative evidence favor¬ 
able to defendant, and not to the pedestrian . 72 

It may be proper for the court to call attention to 
the differing degrees of care required of a pedes¬ 
trian, dependent on whether he was crossing at a 
street intersection or crosswalk, or was crossing 
at some other place ; 73 and, where one of the con¬ 
tested questions in the case is whether or not the 
pedestrian was on a crosswalk within a statutory 
definition of that term, which in turn depends on 
whether a particular avenue is an alley or a street, 
the instructions of the court should afford the jury 
appropriate assistance in deciding the question . 74 


Where the evidence is conflicting as to whether the 
accident occurred at one place or another, the court 
should instruct separately as to the reciprocal rights 
and duties of pedestrians and vehicles at each 
place 75 and thereby give the jury appropriate in¬ 
structions to apply to the case according *to their 
finding as to the exact location . 76 It has been held 
that defendant is not entitled to an instruction on 
sudden appearance unless it be shown that the pe¬ 
destrian slipped, fell, or was propelled into the path 
of the car involuntarily, and contributory negligence 
is not pleaded , 77 and that in the absence of such 
conditions the theory of sudden appearance is suffi¬ 
ciently presented to the jury by a contributory negli¬ 
gence instruction . 78 An instruction as to the con- 


Cal.—Duehren v. Stewart, 102 P 2d 
784, 39 Cal.App.2d 201—Chandler 
V. Benafel, 39 P 2d 890, 3 Cal App 
2d 368—De Lannoy v. Grainmati- 
kos, 14 P 2d 542, 126 Cal.App. 79. 

Conn —Montagna v. Jewell, 175 A. 
570, 119 Conn. 178. 

Colo.—Sherman v. Ross, 62 P 2d 1151, 
99 Colo 354. 

D.C.—Schear v. Ludwig, 143 P 2d 20, 
79 U.S App D.C. 95, <ertiornri de¬ 
nied 65 S.Ct. 72, 323 U.S. 734, 89 
L.Ed. 1589. 

Ind.—Fields v. Hahn. 57 N.E 2d 955, 
115 Ind App 365, petition dismissed 
59 N E 2d 359, 223 Tnd. 178 

Iowa.—Sparks v. Long, 11 N.W 2d 
716, 234 Iowa 21—Orr v. Hart, 258 
N.W. 84, 219 Iowa 408—Taylor v 
Wistey, 254 N.W. 50, 218 Iowa 785 
—Heacock v. Baule, 249 NW. 437, 
216 Iowa 311, 93 A L R. 151—Hea¬ 
cock v. Baule, 245 N.W. 753. 

Ky—Schulze Raking Co. v. Daniel’s 
Adm’r, 112 S W.2d 1011, 271 Ky 
717—Womack v. Ison, 95 SW.2d 
277, 264 Ky. 640—Field v. Collins. 
92 S.W.2d 793, 263 Ky. 474—Peak v 
Arnett, 26 S W.2d 1036, 233 Ky 
756—Lieberman v. McLaughlin, 26 
S.W.2d 753, 233 Ky. 763. 

Md.—Opecello v. Meads, 135 A. 488, 
152 Md. 29, 60 A L R. 1385. 

Mass.—Morse v. Sturgis, 159 N.E. 
622, 262 Mass. 312. 

Mich.—Lagassee v. Quick, 2*62 N.W. 
915, 273 Mich. 295—Hanna v. Me* 
Clave, 260 N.W. 138, 271 Mich. 133 
—Nickels v. Hallen, 225 N.W. 669, 
247 Mich. 291. 

Minn.—Plante v. Fulaakl, 243 N.W. 
64, 186 Minn. 280—Naylor v. Mc¬ 
Donald. 241 N.W. 674, 185 Minn. 
518. 

Mo.—Carle v. Akin, 87 S.W.2d 406— 
McCarthy v. Sheridan, 83 S.W.2d 
907, 336 Mo. 1201—Bullmore v. 
Beeler, App., 88 S.W.2d 161. 

Mont.—Jewett v. Gleason, 65 P.2d 3. 
104 Mont. 63. 

N.H.—Frost v. Stevens, 184 A. 869, 
88 N.H. 164. 

N.J. —Henry v. Ehrlish Transfer & 


Trucking Co., 196 A. 444, 119 N.J 
Law 493—Butler v. Jersey Coast 
News Co., 160 A. 659, 109 N.J.Law 
255. 

NY.—Waters v. Miller, 225 N.Y.S. 
720, 222 App Div. 267 

Ohio —Scott v. Ily-Grade Food Prod¬ 
ucts Corporation, 2 N.E.2d 608, 131 
Ohio St. 225. 

Or—Vandevert v. Youngson, 12 P.2d 
1029, 140 Or. 77. 

Tenn.—Tiffany v. Shipley, 161 S W 2d 
373, 25 Tenn.App 539—Havron v. 
rage, 157 S.W.2d 85G, 25 Tenn App. 
367. 

Vt.—French v. Nelson, 17 A.2d 323, 
111 Vt. 3»G. 

Wash —Forquer v. Hidden, 71 F 2d 
1000, 191 Wash. 638—'Shea v. Yel¬ 
low Cab Co of Spokane, 49 P 2d 
925, 184 Wash. 109—Child v. Hill, 
283 P. 1076, 155 Wash. 133—Child 
v. Hill, 271 P. 266, 149 Wash. 468. 

W.Va—Myers v. Charleston Transit 
Co., 37 S E 2d 281, 128 W.Va. 6G4. 
(2) Contributory negligence of, or 

duties owed by, pedestrian. 

Ala—Cooper v. Auman, 122 So. 351, 
219 Ala. 336. 

Cal.—Ducat v. Goldner, 176 P.2d 914, 
77 Cal App.2d 332—Jones v. Bay- 
ley, 122 P.2d 293, 49 Cal.App.2d 647 
—Catton v. Kerns, 10 P.2d 1036, 123 
Cal.App. 94. 

Ill.—Turzinskl v. Pam, 73 N.E.2d 162, 
33 Ill App. 413, appeal transferred 
64 N.E.2d 726, 392 Ill. 471—Pillow 
v. Long, 20 N.E.2d 896, 299 Ill.App. 
542. 

Iowa.—Orr v. Hart, 258 N.W. 84, 219 
Iowa 408. 

Ky.—Smith v. Goodwin, 165 S.W.2d 
976, 292 Ky. 37. 

Md.—Chasanow v. Smouse, 178 A. 
846, 168 Md. 629. 

Mich.—Mullaney v. Woodruff, 278 N. 
W. 395, 280 Mich. 66. 

Mo.—Smart v. Raymond, App., 142 
S.W.2d 100—Zeller v. Wolff-Wilson 
Drug Co., App., 51 S.W.2d 881. 

Neb.—Soulek v. City of Omaha, 299 
N.W. 3*68, 140 Neb. 151. 

N.J.—Costanza v. Cavanaugh, 85 A. 
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2d 612. 131 N.J.Law 176—Henry v. 
Ehrlish Transfer & Trucking Co., 
196 A. 444, 119 N.J.Law 493. 

Or—Zahara v. Brandll, 94 P.2d 718, 
162 Or. 666—Vandevert v. Young- 
son, 12 P.2d 1029, 140 Or. 77— 
Houston v. Maunula, 255 P. 477, 
121 Or. 551!. 

Vt.—French v. Nelson, 17 A.2d 323, 
111 Vt. 386—Duchaine v. Ray, 6 A. 
2d 28, 110 Vt. 313. 

Wash —Reitan v. Crooks, 279 P. 97, 
153 Wash 75. 

72. Mo.—Kimbrough v. Chervltz, 186 
S.W.2d 461, 353 Mo. 1154. 

73. Conn.—Kucmeskl v. Davey, 197 
A. 688, 123 Conn. 662—Ilizam v. 
Blackman, 131 A. 415, 103 Conn. 
547. 

Iowa.—Orth v. Gregg, 260 N.W. 113, 
217 Iowa 616. 

7A Conn.—Kuclneskl v. Davey, 197 
A. 688. 123 Conn. 662. 

75. Wash—Schwalen v. Fuller, 182 
P. 592, 187 P. 367, 107 Wash. 476, 
10 A.L.R. 296. 

76. Wash.—Schwalen v. Fuller, su¬ 
pra. 

77. Ky.—Straughan’s Adm’r v. 
Fendley. 191 S.W.2d 391, 301 Ky. 
209—Kentucky Virginia Stages v. 
Tackett’s Adm’r, 171 S.W.2d 4, 294 
Ky. 189. 

Circumstances not warranting in¬ 
struction 

A "sudden appearance" Instruction 
for automobile driver is not war¬ 
ranted where driver has been aware 
of person’s presence, or should have 
been aware of it In exercise of care 
which law places on him, for an ap¬ 
preciable lenglh of time prior to ac¬ 
tion on his part to avert a collision. 
—Likins' Adm’r v. Solinger, 190 S. 
W.2d 564, 300 Ky. 824. 

78. Ky.—Straughan’s Adm’r v. 
Fendley, 191 S.W.2d 391, 301 Ky. 
209 — Kentucky Virginia Stages v. 
Tackett's Adm'r, 171 S.W.2d 4, 204 
Ky. 189. 
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tributary negligence of the pedestrian need not nec¬ 
essarily set out his specific duties . 79 

Right of way . The giving of an instruction as to 
the right of way of a pedestrian ait a public crossing 
is justified by evidence showing that plaintiff, a pe¬ 
destrian, was upon or very near a street crossing at 
the time of the accident ; 80 but it is proper to re¬ 
fuse to give a requested instruction as to the right 
of way between pedestrians and automobiles at a 
place other than a street crossing where it does not 
appear from the evidence that there are any defined 
pedestrians* crossings over the way on which the 
accident occurred . 81 In order to authorize an in¬ 
struction on the duty of a motorist to yield the right 
of way to a pedestrian in a crosswalk as required by 
statute, the averments of the pedestrian’s complaint 
should bring the case within the statutory provisions 
or should state the facts so fully that from the facts 
pleaded it readily appears that the case falls within 
the statute and discloses the duty owed by the mo¬ 
torist to the pedestrian without indulging in specu¬ 
lation or depending on doubtful inference . 82 

Instructions involving the question of right of 
way in actions for injuries to pedestrians should 
correctly set forth the law . 83 It may be appropri¬ 


ate under the circumstances for an instruction on 
the right of way as between motor vehicles and pe¬ 
destrians to include an explanation that a vehicle 
driver who is entitled to the right of way is not 
thereby excused from the duty to exercise ordinary 
care . 84 An instruction on the right-of-way rule 
should not be stated in language so abstract and la¬ 
conic as to leave the jury free to believe that a pa- 
destrian struck outside of a pedestrian crossing must 
have been guilty of failing to yield the right of way 
and consequently guilty of contributory negli¬ 
gence . 85 It has been held that, in order to avoid 
misapprehension and confusion, the expression 
“yielding the right of way” should be used in an 
instruction only in the statutory sense . 86 

§ 543. - Injury to Passenger, Guest, or 

Occupant 

Instructions involving the right or duties of a pas¬ 
senger or guest In a motor vehicle should correctly set 
forth the law applicable to the issues in the case. 

Where the issues in the case so warrant, instruc¬ 
tions should be given as to the duties or care owed 
by or to a passenger, guest, or occupant who is su¬ 
ing for injuries sustained by him as a result of the 
operation of a motor vehicle . 87 Such instructions 


79. Ky.—Ramsey v. Sharpley, 171 S. 

W.2d 427. 294 Ky. 286. 

80u Wash—Yanase v Seattle Taxi¬ 
cab. etc.. Co.. 157 P. 1076, 91 Wash 
415. 

81. Md.—Opecello v. Meads, 135 A. 
488, 152 Md. 29. 

88 . Ind.—Fields v. Hahn, 57 N.E 2d 
955. 116 Ind.App. 365. petition dis¬ 
missed 59 N.E 2d 359. 223 Ind. 178 

83. Instructions held sufficient, not 
erroneous, or Improperly refused 

Cal.—La Branch v. Scott, 186 P.2d 
823, 82 Cal.App.2d 1. 

DC—Steger v. Cameron, 109 F.2d 
347, 71 App.D.C 202. 

Ky.—Louisville Taxicab & Transfer 
Co. v. Byrnes, 178 S.W.2d 4, 296 
Ky. 560. 

Md.—York Ice Machinery Corpora¬ 
tion v Sachs. 173 A. 240, 167 Md. 
113—Schapiro v. Meyers. 153 A. 27, 

160 Md. 208. 

Mich.—Moore v. Noorthoek, 273 N.W. 
758. 280 Mich. 431. 

N.Y.—D’Alcamo v. Goldbach. 10 N. 

Y.S.2d 23, 256 App.Div. 948. 

Or.—Maneff v. Lamer, 54 P.2d 287, 
162 Or. 619—Maneff v. Lamer, 36 
P.2d 336, 148 Or. 455—Hansen v. 
Bedell Co., 285 P. 823, 132 Or. 332. 
Pa.—Webb v. Hess, 6 A.2d 829, 335 
Pa. 401—Clarke v. Hughes, 165 A. 
632, 108 Pa.Super. 686. 

Va.—Lucas v. Craft, 170 S.E. 836, 

161 Va. 228. 

Wash.—Miller v. Edwards, 171 P.2d 
821. 26 Wash.2d 636—Lund v. 


Western Union Telegraph Co., 74 
P.2d 220, 192 Wash 579—Llbbee v 
Handv. 1 P 2d 312. 163 Wash. 410 
—Child v. Hill, 283 P. 1076, 155 
Wash. 133 

Wis.—Keicher v. Michaal, 220 N.W. 
179. 19*6 Wis 305. 

Instructions held erroneous or prop¬ 
erly refused 

Cal.—Pass&relll v. Souza, 98 P.2d 809, 
37 Cal App.2d 1. 

Colo.—Stahl v. Cooper, 190 P.2d 891, 
117 Colo 468. 

Ky.—Pryor’s Adm'r v. Otter, 105 S. 
W.2d 564, 268 Ky *602. 

Md —Thursby v. O’Rourke, 23 A.2d 
656. 180 Md. 223. 

N Y.—Schaffer v. Gambetta, 24 N.Y. 
S.2d 674, 261 App Div. 132, affirmed 
40 N.E.2d 654, 287 N.Y. 796. 

Or.—Maneff v. Lamer, 36 P.2d 336, 
148 Or. 455. 

Wash.—Stanley v. Allen, 180 P.2d 90. 
27 Wash.2d 770—Lubllner v. Huge, 
153 P.2d 694, 21 Wash.2d 881. 

84. Cal.—Foti v. Morrissey, 134 P. 
2d 51, 57 Cal.App.2d 328. 

86. Cal.—Foti v. Morrissey, supra. 

88. Wis.—Smith v. Superior & Du¬ 
luth Transfer Co., 10 N.W.2d 153, 
243 Wis. 292, rehearing denied 11 
N.W.2d 95, 243 Wis. 292. 

87. Colo.—Wilson v. Hill, 86 P.2d 
1084. 103 Colo. 409. 

Conn.—Fitzpatrick v. Cinitis, 139 A 
639, 107 Conn. 91. 

Ga.—Whitfield v. Wheeler, 47 S.E.2d 
658, 76 Ga.App. 857—Blanchard v. 
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Ogletree, 152 S.E. 116, 41 Ga.App. 

4. 

Ill.—Palmer v. Miller. 95 N.E 2d 104, 
310 Ill.App. 682. reversed on other 
grounds 43 N.E 2d 973, 380 Ill. 

256—Holdoway v. Choisser, 27 N. 
E 2d 228, 306 Ill App 20—Sullivan 
v. Ilcyer, 21 N E 2d 776, 300 Ill. 
App. 699. 

Ind.—Pierce v. Clemens, 46 N.E.2d 
83i6. 113 Ind.App. 65. 

Iowa—Miller v. Mathis, 8 N.W 2d 
744, 233 Iowa 221—Porter v. Deck¬ 
er, 270 N.W. 897, 222 Iowa 1109- 
Fry v. Smith, 263 NW. 147, 217 
Iowa 1295. 

Ky.—Helton v. Prater’s Adm’r, 114 

5. W 2d 1120, 272 Ky. 574—New 

York Indemnity Co. v. Ewen, 298 
S.W. 182. 221 Ky. 114. 

Mo.—Carlton v. Stanek, 38 S.W.2d 
505, 226 Mo.App. 646. 

N.H.—Laftamme v. Lewis, 192 A. 851, 
89 N.H. 69. 

N.D.—Anderson v. Anderson, 285 N. 
W. 294, 69 N.D. 229—Billingsley v, 
McCormick Transfer Co., 228 N.W. 
427, 58 N.D. 921. 

Pa.—Grutski v. Kline, Com.Pl., 61 
Montg.Co. 33, affirmed in part and 
reversed in part on other grounds 
43 A.2d 142, 352 Pa. 401. 

Tex.—Scott v. Gardner, Civ.App., 106 
S.W.2d 1109, error dismissed— 
Moncada v. Garcia, Clv.App., 62 S. 
W.2d 215, reversed on other 
grounds Garcia v. Moncada, 94 S. 
W.2d 123, 127 Tex. 453. 

Vt.—Packard v. Quesnel, 32 A.2d 164, 
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should not be confusing or misleading, 8 * and should ] state the law correctly. 1 * Also, instructions as to 


112 Vt. 175—Landry r. Hubert, 1ST 
A. 97, 100 Vt 298. 

Wash.—Alexlou v. Nockas, 17 P.2d 
911, 171 Wash. 399. 

W.Va.—Broyles v. Hagerman, 180 8. 

E. 99, 118 W.Va. 267. 

Saties of host to guest or others 
In automobile guest's action 
against host and another motorist 
for Injuries sustained in collision, 
instructions must distinguish be¬ 
tween duty host owes to guest and 
duty host owes to other users of 
highway, and must submit question 
whether host breached duty to guest. 
—Pierner v. Mann, 25 N.W.2d 83, 249 
Wis. 469. 

88. Instructions held misleading or 
confusing 

Cal.—Walters v. Du Four, 22 P.2d 
259, 132 Cal.App 72, rehearing de¬ 
nied, Sup., 23 P.2d 1020, 132 Cal. 
App 72—Dodds v. Gifford, 16 P. 
2d 279, 127 Cal.App 629. 

Ill.—Ellinger v. Paulson, 15 N.E.2d 
59, 295 Ill App 620. 

Tex.—Scott v. Gardner. Civ App., 106 
SW.2d 1109, error dismissed. 

Va—Thomas v. Snow, 174 S.E. 837, 
162 Va. 654. 

Instructions held not confusing or 
misleading 

Ga -Atlantic Ice & Coal Corpora¬ 
tion v Newlin, 192 S E. 915, 56 Ga. 
App 428. 

Ill.—Burke v. Molloy, 14 N.E.2d 279, 
291 Ill.App. 442. 

Kj* —Sweazy v. King, 58 S.W.2d 859, 
248 Ky. 432. 

Minn—Vondrashek v Dtgnan, 274 N. 

W. 609. 200 Minn 530. 

Mo—Davis v. Swenson, 46 S.W.2d 
224, 226 Mo.App 743. 

Amendment of request 

A requested instruction may be 
amended by the court before It is 
givt-n to the Jury where, as original¬ 
ly ottered, the instruction might mis¬ 
lead the Jury.—State for Use of Ship- 
ley v. Lupton, 161 A. 393, 1G3 Md. 180. 

89. Cal.—llaney v. Takakura, 37 P. 
2d 170, 2 Cal App 2d 1, amended on 
other grounds 38 P.2d 160, 2 Cal. 
App.2d 1. 

Conn.—Connelly v. Deconinck, 155 A. 
231, 113 Conn. 237. 

Ind.—Jay v. Holman, 20 N.E 2d 656, 
106 Ind.App. 413—Blair v. May, 19 
N.E.2d 490, 106 Ind.App. 599. 

Iowa.—Edwards v. Kirk, 288 N.W. 
875, 227 Iowa 684. 

Mo,—McCombs v. Ellsberry, 85 S.W. 

2d 135, 331 Mo. 491. 

N.H.—Hoen v. Haines, 154 A. 129, 85 
N.H. 36. 

N.Y.—Howard v. Reid, 233 N.Y.S. 

381, 225 App.Dlv. 399. 

Ohio.—-Rogers v. Ziegler, App., 152 
N.E. 781. 

Wis.—Fontaine v. Fontaine, 238 N. 
W. 410, 205 WlB. 570. 

WOJ.S.-40 


Zustruotlous held erroneous or prop- 
erly refused 

(1) Generally. 

U.S.—Copp v. Van Hlse, C.C.A.Mont., 
119 F.2d 691. 

Ala.—Baker v. Rainer, 124 So. 737, 
220 Ala. 207. 

Ark.—Shaver v. Nash, 79 S W.2d 53, 
190 Ark. 410—Black v. Goldweber, 
291 S.W. 76, 172 Ark 862. 

Cal.—Musante v. Guerrini, 13 P.2d 
965, 125 Cal.App. 556. 

Conn.—Hubbs v. Edmond, 186 A. 496, 
121 Conn. 506—Grant v. MacLei- 
land, 147 A. 138, 109 Conn. 517. 

Ga.—George A. Rheman Co v. May, 
31 S.E.2d 738, 71 Ga.App. <651. 

Ill.—Palmer v. Miller, 43 N.E 2d 973, 
380 Ill. 256—Keehn v. Braubach, 
30 NE.2d 156, 307 Ill.App 339. 

Ind.—Blair v. May, 19 N.E.2d 490, 106 
Ind App 599. 

Md.—Pegelow v. Johnson, 9 A.2d 645, 
177 Md. 345. 

Mo.—Eisenbarth v. Powell Bros 
Truck Lines, 125 S.W.2d 899, 235 
Mo.App. 442, certiorari quashed 
State ex rel. Powell Bros. Truck 
Lines v. Hostettcr, 137 S.W.2d 461, 
345 Mo 915—McCarty v. Bishop, 
102 S.W.2d 126, 231 Mo App. 604— 
Clifton v. Caraker, App., 60 S.W. 
2d 768. 

N.I—Rottinger v. Friedhof, 56 A.2d 
571, 13C N.J.Law 422, affirmed 62 
A.2d 683. 

N.Y.—Amann v. Thurston, 231 N.Y. 
S 657, 133 Misc. 293, affirmed 230 
N.Y S. 794, 224 App Dlv. 782. 

Ohio.—Cousins v. Booksbaum, 200 N. 
E. 133, 61 Ohio App. 150, error dis¬ 
missed Booksbaum v. Cousins, 199 
N.E. 217, 130 Ohio St. 336. 

Or.—Cook v. Portland-Gresham Stag¬ 
es, 299 P. 331. 136 Or. 378. 

Pa.—Bernosky v. Greff, 38 A.2d 35, 
350 Pel GO. 

Tcnn—Williamson v. Howell, 13 
Tenn.App. 506. 

Tex.—Scott v. Gardner, Civ.App., 106 
S.W.2d 1109, error dismissed. 

Va.—Gale v. Wilber, 175 S.E, 739, 
163 Va. 211. 

Wash.—De Nune v. Tibbitts, 73 P.2d 
521, 192 Wash. 279. 

Wis.—Grandhagen v. Grandhagen, 
225 N.W. 935, 199 Wis. 315. 

(2) Negligence or duties of pas¬ 
senger, guest, or occupant. 

U.S.—Higgins v. Ledo, C.C.A.N.K., 
66 F.2d 265. 

Cal.—Baeff v. Kleiber Motor Truck 
Co., 43 P.2d 675, 5 Cal.App.2d 74'6 
—Walters v. Du Four, 22 1* 2d 259, 
132 Cal.App. 72, hearing denied, 
Sup., 23 P.2d 1020, 132 Cal.App. 72 
—Dodds v. Gifford, 16 P.2d 279, 127 
Cal.App. 629. 

D.C.—Weber v. Eaton, 160 F.2d 677, 
82 U.S.App.D.G. 66. 

Ga.—Mishoe v. Davis, 14 S.E.2d 187, 
64 Get.App. 700. 
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Idaho.—McCoy v. Krengel, 17 P.2d 
647. 52 Idaho 626. 

Ill —Stltzel v. Johnson, 73 N.E 2d 
653. 331 111.App. 609—Bliss v. 

Knapp, 72 N.E.2d 566, 331 Ill.App. 
45—Carroll v. Krause. 15 N.E.2d 
323, 295 Ill.App. 652—Roedler v. 
Vandalia Bus Lines, 28l Ill.App. 
620—Walsh v. Moore. 244 Ill.App. 
458. 

Ind — Lindley v. Sink. 30 N.E.2d 456, 
218 Ind. 1. 

Iowa.—Miller v. Mathis, 8 NW.2d 
744. 233 Iowa 221—Teufel v. Kauf¬ 
man n, 6 N.W.2d 850, 233 Iowa 443 
—Newland v G. McClelland & Son, 
250 NW. 229, 217 Iowa 568—Mc- 
Quillen v. Meyers, 241 N.W. 442, 
213 Iowa 1366—Muirhead v Chai¬ 
ns, 240 N.W. 912, 213 Iowa 1108. 
Ky.—Wilkerson v. Sanderson, 26 S. 

W.2d 1, 233 Ky. 493. 

Me.—Bubar v. Fisher, 180 A. 923, 
134 Me. 10. 

Mich.—Fabiano v. Carey, 271 N.W, 
754, 279 Mich 269. 

Mo—Eisenbarth v. Powell Bros, 
Truck Lines, App., 125 S W 2d 899, 
certioran quashed State ex rel, 
Powell Bros. Truck Lines v. Hos¬ 
tettcr, 137 S.W.2d 461. 315 Mo 915 
—Seism v. Alexander, 93 S.W.2d 
3'6, 230 Mo.App. 1175—Carlton v. 
Stanek, 38 S W 2d 605, 225 Mo.App. 
646. 

N.Y.—Zamenick v Easman & Co., 290 
N.Y.S. 766, 248 App Dlv 920. 

N.C.—Stephenson v Leonard, 181 S. 

E. 261, 208 N C 451 
Ohio—Hughes v. Hanselman, 185 N< 
E 862, 44 Ohio App 516—Simen-r 
sky v. Zwyer, 178 N E. 422, 40 Ohio 
App 275--Community Traction Co. 
v. Konte, 172 NE 533, 35 Ohio App. 
361, affirmed 172 N.E. 442, 122 Ohio 
St 514 

Pa—Delling v. McKmght. 188 A. 859. 
325 Pa 251—Lloyd v Noakes, 96 
Pa Super. 164—Itccse v. Kegerreis, 
Com.PI, 64 Dauph Co. 344. 

Va.—Yorke v. Maynard, 3 S.E 2d 366, 
173 Va. 183. 

Wis —Teas v. Elsenlord. 253 N.W, 
795, 215 Wis 455. 

42 C.J. p 1276 note 7 [a], 

(3) Assumption of risk. 

Ala—Dunklin v. Hanna, 156 So. 768, 
229 Ala 242. 

Ga—Horne v Noill. 29 S.E 2d 275, 70 
Ga App. 602, followed in 29 S.E.2d 
280, 70 Ga App. 610. 

N.H —Woodman v. Peck, 7 A.2d 251, 
90 NH 292, 122 A.L.R. 1402. 

Instructions held sufficient, proper, 
or erroneously refused 

(1) Generally. 

U.S.—U J. Reynolds Tobacco Co. v, 
Newby, C.C.A.Idalio, 145 F.2d 768 
—Kemp v. Creston Transfer Co., 
D.C Iowa, 70 F.Supp. 521. 

Ala.—Harper v. Griffin Lumber Co.« 
34 So.2d 148, 250 Ala. 339. 
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the duties or cere owed by or to a passenger, guest, i and be warranted by, the pleadings** and evidence* 1 
or occupant of a motor vehicle should conform to, I in the case. 


Ark.—Froman v. J. R. Kelley Stave 
ft Heading Co., ISO fl.W.Sd 164, 196 
Ark. 808—Lewie v. Prescott, 99 S. 
W.2d 590, 19S Ark. 879. 

Cal.—Noble ▼. Key System, il F.2d 
887, 10 Cal.App.2d 132—Queirolo v. 
Pacific Gas ft Electric Co., 300 P. 
487, 114 Cal.App. 610. 

Conn.—Warren v. City of Bridgeport, 
28 A.2d 1, 129 Conn. 355—Giddings 
v. Honan, 169 A. 271, 114 Conn. 473, 
79 A.L.R. 1215. 

D.C.—Danzansky v. Zimbolist, 105 
F.2d 457, 70 App.D.C. 234. 

Fla.—H. E. Wolfe Const. Co. v. Elli¬ 
son. 174 So. 594, 127 Fla. 808. 

Ga.—Eidson v. Felder, 25 S.E.2d 41, 
69 Ga.App. 226. 

Idaho.—Dawson v. Salt Lake Hard¬ 
ware Co., 136 P2d 733, 64 Idaho 
666 . 

Ind.—Blair v. May, 19 N.E.2d 490, 
106 Ind.App. 599. 

Iowa.—Skalla v. Daeges, 15 N.W.2d 
638. 234 Iowa 1260—Greiner v. 

Hicks, 300 N.W. 727, 231 Iowa 141 
—Reed v. Pape, 284 N.W. 106, 226 
Iowa 170—McQulllen v. Meyers, 
241 N.W. 442. 213 Iowa 1366. 

Ky.—Hollis v. Bourne, 167 S.W.2d 
50, 292 Ky. 578—Buck v. Klein- 
schmidt, 131 S.W.2d 714, 279 Ky 
669—Dorris v. Stevens’ Adm’r, 99 
S.W.2d 755. 266 Ky. 602. 

Md.—Vellow Cab Co. v. Bradin, 191 
A. 717, 172 Md. 388. 

Mich.—'Slayton v. Boesch, 23 N.W. 2d 
134, 315 Mich. 1. 

Minn.—Martin v. S chi ska, 236 N.W. 
812, 183 Minn. 256. 

Mo.—McCarty v. Bishop, 102 S.W.2d 
126. 231 Mo.App. 604—Greer v. St. 
Louis Public Service Co., App., 87 
S.W.2d 240, followed in 87 S.%V.2d 
247. 

Mont.—Batchoff v. Craney, 172 P.2d 
308. 

N.H.—Belanger v. Berube, 185 A. 898, 
88 N.H. 191. 

N.V.—Mochnal v. Pegos, 12 N.Y.S.2d 
414, 257 App Div. 890, reargument 
denied 14 N.Y.S.2d 411, 267 App. 
Div. 1063. 

N.C.—Speas v. City of Greensboro, 
167 S.E. 807, 204 N.C. 239. 

Tenn.—Wilkins v. Malone, 18 Tenn. 
App. 648. 

Tex.—Kirkpatrick v. Neal, Civ.App., 
153 S.W.2d 519, error refused. 

Wash.—Manos v. James, 110 P.2d 
887, 7 Wash. 2d 696—Pickering v. 
Stearns, 46 P.2d 394, 182 Wash. 234 
—Dye v. City of Seattle, 24 P.2d 
67, 178 Wash. 515—Wold v. Gard¬ 
ner, 8 P.2d 976, 167 Wash. 191. 

W.Va.—Collar v. McMullin, 148 S.E. 
496, 107 W.Va. 440. 

Wis.—Campbell v. Spaeth, 250 N.W. 
394, 213 Wis. 162. 

42 C.J. p 1276 note 7 [b]. 

(2) Negligence or duties of pas¬ 
senger, guest, or occupant. 


U.S. —Kemp v. Creston Transfer Co., 
D.C.Iowa, 70 F.Supp. 521. 

Ala.—Moore v. Cruit, 191 So. 252, 238 
Ala. 414—Dunklin v. Hanna, 156 
So. 768. 229 Ala. 242. 

Cal.—Valencia v. San Jose Scavenger 
Co.. 69 P.2d 480, 21 Cal.App 2d 469 
—Edwards v. Bodenhamer, 46 P.2d 
202, 7 Cal.App.2d 305. 

Conn.—Fitzpatrick v. Cinitis, 139 A. 
639, 107 Conn. 91. 

Ga.—Eidson v. Felder, 25 S.E.2d 41, 
69 GaApp. 225. 

Ill.—West v. Porrifct, 48 N.E.2d 199, 
318 Ill.App. 636. 

Ind.—Bain v. Mattmiller. 13 N.E 2d 
712, 213 Ind. 649—Kelley v. Dick¬ 
erson, 13 N.E 2d 535, 213 Ind 624— 
Swanson v. Slagel, 8 N.E 2d 993, 
212 Ind. 394—Davis vr Dondanville, 
2»6 N.E.2d 568, 107 Ind App 665. 
Iowa.—McDougal v. Bormann, 234 
N.W. 807, 211 Iowa 950. 

Kan.—Dyer v. Keith, 14 P.2d 644, 
136 Kan. 216. 

Ky.—Watson v. Bailey, 132 S.W.2d 
53, 279 Ky. 671—Dorris v. Stevens’ 
Adm’r, 99 S.W 2d 755, 266 Ky. 602. 
Me—Keller v. Banks, 156 A. 817, 130 
Me 397. 

Md —Cumberland ft Westernport 

Transit Co v. Metz, 119 A. 4, 168 
Md 424, reargument denied 149 A. 

665, 158 Md. 424, and appeal dis¬ 
missed American Oil Co. v. Metz, 
51 SCt. 40, 282 US. 801, 75 L Ed. 
720. 

Mass.—Bessey v. Salemme, 19 N.E 2d 
75, 302 Mass. 188, 123 A.L.R 1156. 
Minn.—Vondrashek v. Dignan, 274 N. 

W. 609, 200 Minn. 530. 

Mo.—ltosenblum v. Rosenblum, 96 S. 

W.2d 1082, 231 Mo.App. 276. 

N.H.—Salvas v. Cantin, 160 A. 727, 
85 N.II. 489. 

N.Y.—Henze v. Fortune, 70 N.Y.S.2d 
416, 272 App.Div. 857. 

N.C.—King v. Pope, 163 S.E. 447, 202 
NC. 654. 

Or.—Burns v. Coast Auto Lines, 292 
P. 1038, 134 Or. 180. 

Pa—Winters v. York Motor Express 
Co., 176 A. 812, 116 Pa.Super. 421 
—Young v. Freeman, 164 A. 114, 
108 Pa.Super. 399. 

Tenn.—Wilson v. Moudy, 123 S.W.2d 
828, 22 Tenn.App. 356. 

Vt—Higgins v. Metzger, 143 A. 394, 
101 Vt. 285. 

Wash—Olson v. Rose, 151 P.2d 454, 
21 Wash.2d 4<64—Newman v. Cog- 
shall, 18 P.2d 850, 171 Wash. 609. 

(3) Assumption of risk. 

Mich.—Slayton v. Boesch, 23 N.W.2d 
134, 315 Mich. 1. 

Wis.—Helgestad v. North, 289 N.W. 
822, 233 Wis. 349—Bourestom v. 
Bourestom, 285 N.W. 426, 231 Wis. 

666 . 

(4) Compensation for ride. 

Cal. — Duclos v. Tashjian, 90 P.2d 140, 
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82 Cal.App.2d 444—Yates v. J. H. 
Krumlinde ft Co., 71 P.2d 298, 22 
Cal.App.2d 387. 

Conn. —Bree v. Lamb, 178 A. 919, 120 
Conn. 1. 

XastructloaLS held not prejudicial 

N.C—York v. York, 194 S.E. 480, 212 
N.C. 695. 

90. Instructions held erroneous or 
properly refused under pleadings 

Mo —Clifton v. Caraker, App , 50 S. 
W.2d 758. writ quashed State ex 
rel. Caraker v. Becker, 62 S.W. 2d 
899, 333 Mo. 400—Allison v. Ditt- 
brenner, App., 50 S.W.2d 199— 
Burgher v. Niedorp, App., 50 S.W. 
2d 174, certiorari quashed State ex 
rel. Burger v. Trimble, 55 S.W.2d 
422, 331 Mo. 748. 

Or. — Loveland v. Plant, 287 P. 219, 
132 Or. 619. 

Instructions held proper or errone¬ 
ously refused under pleadings 

Conn.—Gilmartin v. D. & N. Transp. 
Co., 193 A. 726, 123 Conn. 127, 113 
A.LR. 1322. 

D.C—Danzansky v. Zimbolist, 105 F. 

2d 457, 70 App.D.C 234. 

Ga.—Donahoo v. Goldin, 7 S.E. 2d 
820, 61 Ga.App. 841. 

Idaho.—Evans v. Davidson, 77 P.2d 
661, 58 Idaho 600. 

Iowa— Schuster v. Gillispie, 251 N. 

W. 735. 217 Iowa 386. 

Ky.—Schilling v. Herlnger, 67 S.W. 

2d 979, 262 Ky. 624. 

Mo—Chamberlain v. Missouri-Ar- 
kansas Coach Lines, 173 S.W.2d 57, 
351 Mo. 203—Brown v. Adams 
Transfer & Storage Co., App., 31 S. 
W.2d 117. 

Or.—Smith v. Pacific Truck Express, 
100 P.2d 474, 164 Or 318. 

Vt.—Bennett v. Robertson, 177 A. 
625, 107 Vt. 202. 98 A.L.R. 162. 

91. Ill.—Monroe v. Wear, 276 Ill. 
App. 570. 

Ky.—Watson v. Bailey, 132 S.W.2d 
63, 279 Ky. 1671. 

Pa—Kovallsh v. Smith, 53 A.2d 534, 
357 Ta. 219. 

Va.—Gaines v. Campbell, 166 S.E. 
704, 159 Va. 504. 

Wis.—Lang v. Baumann, 251 N.W. 
461, 213 Wis. 258. 

Applicability to pleadings and evi¬ 
dence in general see infra S 556. 

Instructions held not warranted or 
required under evidence 

(1) Generally. 

Ala.—Strickland v. Davis, 128 So. 
233, 221 Ala. 247. 

Ark.—©haver v. Nash, 79 S.W.2d 63, 
190 Ark. 410. 

Cal.—Van Fleet v. Heyler, 125 P.2d 
586, 51 Cal.App.2d 719—Sale ▼. Il¬ 
linois Electric Co., 299 P. 661, 114 
Cal.App. 71. 

D.C.—P&xson v. Davis, 65 F.2d 492, 
62 App.D.C. 146, certiorari denied 
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54 S.Ct. 61 (two cooes). 260 T7.8. 
643. 78 L.Ed. 558. 

Oa.—Edwards v. Ford. 26 S.E.2d 306. 
69 Ga.App. 578. 

Idaho.—Gorton v. Doty. 69 P.2d 136. 
57 Idaho 792. 

Ill.—'Sarelas v. Meyer, 46 N.E.2d 140, 
817 Ill.App. 382—Holdoway y. 
Cholsser, 27 N E.2d 228. 305 Ill. 
App. 20. 

Iowa—Skalla v. Daeges, 16 N.W.2d 
638, 234 Iowa 1260—Greiner v. 

Hicks, 300 NW. 727, 231 Iowa 141 
—Schalk v. Smith, 277 N.W. 303, 
224 Iowa 904. 

Ky.—Watson v. Bailey, 132 S.W.2d 
53, 279 Ky. »671. 

Me—Lynch v. Morris, 173 A. 348, 
133 Me. 1. 

Mass.—Carpenter v. Anderson, 17 N. 

E 2d 898, 301 Mass 550 
Minn—Martin v. Schiska, 236 N.W. 
312, 183 Minn 256. 

Mo.—Potashnick v. pearlme, 43 S W. 
2d 790—Huger v. Doerr, App., 170 
S W.2d 689—Adams v. Le Bow, 160 
S.W.2d 826, 236 Mo.App. 899- 

Croak v. Croak, App., 33 S.W.2d 
998. 

N H.—Mooney v. Chapdelainc, 10 A 
2d 220, 90 N.H. 415, reheard 11 A.2d 
713, 90 NH. 416. 

N.J—Chapman v. Burns, 166 A. 700, 
11 N J.Misc. 475. 

Ohio —Dougherty v. Hall, 45 N E.2d 
608, 70 Ohio App. 163. 

Or.—Luobkc v. Hawthorne, 192 £.2d 
990—Smith v. Laflar, 20 P.2d 391, 
143 Or. 65. 

Pa—Kerstettcr v. Elfman, 192 A. 
663. 327 Pa. 17—Jones v. Rogers, 
165 A. 509, 108 Pa Super. 517 
Tenn —Berryman v. Dilworth, 160 S. 

W.2d 899, 178 Tenn. 566. 

Va.—Bloxom v. McCoy, 17 S.E 2d 401, 
178 Va. 343—Gale v. Wilber, 175 S 
E. 739, 163 Va. 211—Miles v. Rose, 
175 S E 230, 162 Va. 672. 

Vt—Russell v. Pilger, 37 A.2d 403, 
113 Vt. 637. 

Wash—Dye v. City of Seattle, 24 P. 

2d 67, 173 Wash. 515. 

Wis.— Hahn v. Smith, 254 N.W. 750, 
215 Wis. 277. 

(2) Negligence or duties of pas¬ 
senger, guest, or occupant. 

Cal.—Stoneburner v. Richfield Oil Co. 
of California, 6 P.2d 436, 118 Cal. 
App. 449. 

Idaho.—Dillon v. Brooks, 6 P.2d 851, 
51 Idaho 510. 

Ind—Rldgway v. Venny, 67 N.E.2d 
581, 223 Ind. 16—Davis v. Dondan- 
ville, 26 N.E.2d 568, 107 Ind.App. 
665. 

Ky.—Edmiston v. Robinson, 168 S. 
W.2d 740. 293 Ky. 273—Tipton v. 
Estill Ice Co.. 132 S.W.2d 347, 279 
Ky. 793—Trimble v. Baker, 116 S. 
W.2d 968, 273 Ky. 434—Hinter- 
nlsch v. Brewsaugh, 87 S.W.2d 934, 
261 Ky. 432—C. L. & L. Motor Ex¬ 
press Co. v. Achenbach, 62 S.W.2d 
835, 259 Ky. 228. 
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Md.—Montgomery Bus Lines r. 

Diehl, 148 A. 453, 168 Md. 233. 

Mo.—Reed v. Coleman, App., 167 S. 
W.2d 125. 

N.H.—Laflamme ▼. Lewis, 192 A. 851, 
89 N.H. 69. 

N.J.—Hala v. Worthington, 31 A~2d 
844, 130 N.J.Law 162—Wassmer ▼. 
Public Service Electric 4b Gas Co., 

5 A.2d 762, 122 N.J.Law 36T— 

Wassmer v. Public Service Electric 

6 Gas Co., 6 A 2d 794, 122 N.J.Law 
367. 

Ol 1 i—Metzger v. Yellow Taxicab 
dft., 193 N.E. 75, 48 Ohio App. 275. 
Or.—Flatman v. Lulay Bros Lumber 
Co., 154 P.2d 535, 175 Or. 496— 
Loveland v. Plant, 287 P. 219, 132 
Or. 619. 

Va—Bell v. Kenney, 23 S E 2d 781. 
181 Va. 24—Russell v. Kelly, 23 S. 
E.2d 124, 180 Va. 304—Morris v. 
Dame’s Ex’r, 171 S.E. 662, 161 Va. 
545. 

W.Va.—Herold v. Clendennen, Ii6l S. 
E. 21. Ill W Va. 121. 

(3) Assumption of risk by passen¬ 
ger or guest. 

Ala—Baker v. Rainer, 124 So. 737, 
220 Ala 207. 

Neb—Bailey v. Bryant, 257 N.W. 
241, 127 Neb 843 

Instructions held warranted or re¬ 
quired under evidence 

(1) Generally. 

Ala—Thomas v. Carter, 117 So. 634, 
218 Ala 55. 

Ariz—Tenney v. Enkeball, 158 P.2d 
619, 62 Ariz. 416. 

Ark—Warren v Hale, 158 S W.2d 61. 
203 Ark. 608—Shaver v. Nash. 79 
S.W.2d 63. 190 Ark 410. 

Cal.—Nelson v. Westergaard, 19 P. 
2d 867, 130 Cal App. 79—Edgar v. 
Citraro, 297 P. 645, 112 Cal App. 
163, followed in 297 P. 651, 112 Cal. 
App. 764, and 297 P. 652, 112 Cal. 
App. 762. 

Colo.—Jaeckel v. Funk, 138 P.2d 939, 
111 Colo. 179. 

Conn —Wurren v. City of Bridgeport, 
28 A.2d 1. 129 Conn. 355—Voltz v 
Orange Volunteer Fire Ass’n, 172 
A. 220, 118 Conn. 307—Lucas v. 
Hickcox, 169 A, 191, 117 Conn. 513. 
Ga—Whitfield v. Wheeler, 47 S.E. 
2d 658, 76 Ga.App. 857—Oast v. 
Mopper, 199 S.E. 249, 58 Ga.App. 
506—Dixon v. Merry Bros. Brick 
& Tile Co., 193 S.E. 699, 56 Ga. 
App. 626—Smeltzer v. Atlanta 
Coach Co., 176 S.E. 846, 49 Ga.App. 
755—Engle v. Finch, 140 SE 632, 
37 Ga.App. 389. 

Ill.—Lawson v. Fisk, 45 N.E.2d 707, 
316 Ill.App. 591. 

Iowa.—Band v. Reinke, 288 N.W. 629, 
227 Iowa 458—Schuster v. Gillie- 
pie, 251 N.W. 735, 217 Iowa 386. 
Ky.—Turbin v. Scrivner, 178 S.W.2d 
971, 297 Ky. 365. 

Minn.—Lestico v. Kuehner, 283 N.W. 
122, 204 Minn. 125—Vondrashek v. 
Dignan, 274 N.W. 609, 200 Minn. 

I 630. 
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Mo.—Taylor v. Laderznan, 161 S.W s 
2d 253, 349 Mo. 415—Kourik v. 
English, 100 S.W.2d 901, 348 Mo. 
367—Yawltz v. Novak, 286 S.W. 68, 
—Mundingcr v. Sewell, App., 40 S. 
W.2d 530—Brooks v. Menaugh t 
App, 10 S W.2d 327. 

N.H —Sanders v. H. P. Welch Co.t 
26 A.2d 34, 92 N.H. 74—Desrosiera 
v. Cloutier, 25 A.2d 123, 92 N.H. 
100 . 

N.Y.—Farrell v. Kory, 282 N.Y.S. 

355, 245 App.Div. 901. 

N.C.—Gaffney v. Phelps, 178 S.E. 231. 
207 N.C 553. 

Or.—Smith v. Pacific Truck Express. 

100 P.2d 474. 164 Or. 318. 

Ta—Lobert v. Pack, 9 A.2d 366, 337 
Pa. 103—Peterson v. McCauslan. 
170 A 276, 314 Pa. 176—Gunther v. 
Arnstal, 165 A. 240, 310 Pa. 296— 
Sharkey v. Ramage, Com.Pl., 83 
Luz Leg Reg. 417. 

Tex.—McMi Ilian v. Sims, Civ. App.. 

112 S.W 2d 793, error granted. 

Vt.—Gould v. Gould. 6 A.2d 24, lift 
Vt. 324. 

Va—Lipscomb v. O’Brien, 25 S.E.2d; 
261, 181 Va. 471—Poole v. Kelley, 
173 S.E. 537. 162 Vtt. 279. 

(2) Negligence or duties of pas¬ 
senger, guest, or occupant. 

Ark—Dermott Grocery & Commis¬ 
sion Co. v Kennedy, 85 S.W. 2d 
705, 191 Ark. 211—Pobin v. Texas 
Co., 81 S W.2d 935. 190 Ark. 849 
Cal.—Valencia v San Jose Scavenger 
Co. 69 P.2d 480. 21 Cal App 2d 4«9 
—Anderson v l’ickens, 4 I\2d 794, 
118 Cal App. 212. 

D.C.—Weber v. Eaton, 160 F.2d 577, 
82 U S.App DC. 66. 

Ga.—Horne v. Neill, 29 S.E.2d 275, 
70 Ga.App. 602, followed in 29 S, 
E.2d 280. 70 Ga App. 610—Mann v. 
Harmon, 8 S.E.2d 649, 62 GaApp. 
231—Donahoo v. Goldin, 7 S E.2d> 
820, 61 Ga.App. 841—Crandall v. 
Sammons, 7 S.E 2d 675, 62 Ga.App. 
1—Smeltzer v. Atlanta Coach Co., 
176 S.E. 846, 49 Ga.App. 765. 

Idaho—McCoy v. Krengel, 17 P.2d, 
647, 52 Idaho 626—Dillon v. 

Brooks, 6 P.2d 851, 61 Idaho 510. 

Ill.—Tennes v. Tenncs, 50 N.E.2d 132, 
320 Ill.App. 19. 

Ind.—Pierce v. Clemens, 46 N.E.2d 
836, 113 lnd.App. 65. 

Iowa—Martin v. Momyer, 300 N.W. 
310, 230 Iowa 1158. 

Ky.—Turpin v. Scrivner, 178 S.W.2d 
971, 297 Ky. 366—Whitney v. Pen- 
ick, 136 S.W.2d 570, 281 Ky. 474—, 
Mossbarger’s Adm’x v. Louisville 
& N. R Co., 130 S.W.2d 54, 279 Ky. 
178—Mattingly v. Me liter, 121 S. 
W.2d 6716, 275 Ky. 294—Toppass v, 
Perkins’ Adm’x, 104 'S.W.2d 423, 268 
Ky. 186. 

Minn.—Vondrashek v. Dignan, 274 N. 

W. 609, 200 Minn. 530. 

Mo.—Lewis v. Kansas City Public 
Service Co.. App., 17 S.W.2d 359. 
Pa.—Little v. Four Wheel Driven 
Sales Co., 179 A. 550, 319 Pa» 409,. 
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§ 544. -Injury to Person Standing or 

Sitting on Highway 

The general rules governing Instructions apply In 
actions for Injuries to persons standing or sitting upon 
the highway. 

The general rules as to the necessity and proprie¬ 
ty of instructions in actions for injuries arising out 
of the operation of motor vehicles have been applied 
in actions for injuries to persons standing or sitting 
upon the highway. 9 * 

§ 545. —— Injury to Person Moving to or 
from Streetcar 

Instructions on the care owed by or to one moving to 
cr from a streetcar should state the law correctly. 

Instructions in an action for injuries arising out 
of the operation of a motor vehicle, as to the duty 
or care owed by or to a person moving to or from 


a streetcar, should state the law correctly 9 * and they 
should conform to and be warranted by the facts 
of the case . 94 It is not necessary for the court to 
give an instruction on the question of the contribu¬ 
tory negligence of a person preparing to board a 
streetcar where it appears that such person was 
standing in a proper place and that there is no evi¬ 
dence to show any contributory negligence on his 
part . 95 

§ 546. -Vehicles Stopping, Backing, or 

Turning 

Appropriate instructions may be given In actions 
arising out of the stopping, backing, or turning of motor 
vehicles. 

Instructions in actions arising out of the stop¬ 
ping, backing, or turning of motor vehicles should 
state the law correctly 96 and be applicable under the 


Tenn.—Wilson v. Moudy, 123 S.W.2d 
828, 22 Tenn.App. 356. 

Va.—Miles v. Rose, 176 S.E. 230, 162 
Va. 672. 

(3) Assumption of risk. 

Mich.—Slayton v. Boesch, 23 N.W. 2d 
134. 315 Mich. 1. 

fl.D.—Hall v. Hall, 268 N.W. 491. 
02. Cal.—Milton v. Los Angeles Mo¬ 
tor Coach Co.. 128 F.2d 178. 53 Cal. 
App.2d 566. 

Okl.—Tilbury v. Powell. 130 P.2d 
830, 191 Old. 435. 

Instructions held erroneous or prop, 
erly refused 

Cal.—Milton v. Los Angeles Motor 
Coach Co.. 128 P.2d 178. 53 Cal.App. 
2d 566. 

Mo.—Duckworth v. Dent, App., 135 S. 
W.2d 28, reversed on other grounds 
142 S.W.2d 85, 346 Mo. 518. 

instructions held proper or errone¬ 
ously refused 

Ariz.—Butane Corp. v. Kirby, 187 P. 

2d 325, 66 Ariz. 272. 

Cal.—Milton v. Los Angeles Motor 
Coach Co., 128 P.2d 178, 63 Cal. 
App.2d 566—Porter v. Rasmussen, 
15 P.2d 888, 127 Cal.App. 405. 

Ill.—Seno v. Bowman Dairy Co., 73 
N.E.2d 160, 331 lll.App. 414. 

Iowa.—Engle v. Nelson, 263 N.W. 506, 
220 Iowa 771. 

Or.—Zahara v. BrandU, 94 P.2d 718, 
162 Or. 6616. 

03. Instructions held erroneous or 
properly refused 

U.S.—Western Union Telegraph Oo. 

v. Hudson. C.C.A.Cal., 82 F.2d 992. 
Cal.—Morgan v. Los Angeles Rock & 
Gravel Corporation, 287 P. 152, 105 
Cal.App. 224—Richmond v. Moore, 
284 P. 681, 103 Cal.App. 173—Ved- 
der v. Bireley, 267 P. 724, 92 Cal. 
App. 52—W&gnitz v. Scharetg, 265 
P. 318, 89 Cal.App. 511. 

Conn.—Syssa v. Hemingway, 188 A. 
223, 106 Conn. 499. 


Mo.—Linders v. People’s Motorbus 
Co. of St. Louis, 32 S.W.2d 680, 
326 Mo. 695. 

Instructions held sufficient, not er¬ 
roneous, or improperly refused 

Cal.—Coursault v. Schwebcl, 5 P.2d 
77, 118 Cal.App. 259—Morgan v. 
Los Angeles Rock & Gravel Corpo¬ 
ration, 287 P. 162, 105 Cal App. 224 
—Richmond v Moore, 284 P. 681, 
103 Cal.App. 173. 

Ill —Hurt v. Jurczcht, 57 N.E 2d 230. 
324 lll.App. 85. 

Mo.—Gardner v. Burkart Mfg. Co., 
App., 7 S W 2d 706 

Wash.—Tobin v. Goodwin, 290 P. 215, 
157 Wash. 658. 

Instruction held not prejudicial 

Mo—Wclp v. Bogy, 8 S.W.2d 699, 320 
Mo. 672. 

94. Instructions held erroneous or 
properly refused 

U.S.—Pierce v. Sanden, C.C.A.Minn., 
29 F.2d 87. 

Cal.—Walters v. Evlck, 268 P. 1061, 
93 Cal.App. 1. 

Ky.—Likins’ Adm’r v. Solinger, 190 
S W.2d 564. 300 Ky. 824. 

N.J.—Rigg v. Lewis, 146 A. 223, 7 N. 
J.Misc. 290. 

Instructions held not erroneous 

Ind.—Conner v. Jones, 69 N.E.2d 577, 
115 Ind App 660, rehearing denied 
60 NE.2d 534, 115 Ind.App. 6<60. 

Mo.—Hart v. Weber, 53 S.W.2d 914 
—Wulsh v. Drewes, App., 38 S.W. 
2d 271. 

95. Ohio.—Denardo v. Pravc, 168 N. 
E. 225, 32 Ohio App. 445. 

99. Ga.—Harwell v. Blue’s Truck 
Line, 199 S.E. 739, 187 Ga. 78, man¬ 
date conformed to Blue’s Truck 
Line v. Harwell, 200 S.E. 500, 59 
Ga.App. 305—W, S. Dickey Clay 
Mfg. Co. v. Gregg, 198 S.E. 90, 58 
Ga.App. 145. 

Iowa.—Holub v. Fitzgerald, 243 N.W. 
575, 214 Iowa 857. 
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Ky.—Perkins v. Stevenson, 105 S.W. 

2d 832. 268 Ky. 692. 

Wash.—White v. Fenner, 133 P.2d 
270, 16 Wash 2d 226 
Wis —Gauthier v. Carbonneau, 277 N. 
W. 135, 226 Wis. 527—Czametzky 
v. Booth, 246 N.W. 674, 210 Wis. 
536. 

Instructions held erroneous or prop¬ 
erly refused 

Ill—Gamble v. Hayes Transfer 4k 
Storage Co., 278 Ill App. 365 
Ky.—Marsoe v. Bates. 29 S.W.2d 632. 
235 Ky. 60. 

Moss.—McGaffee v. P. B. Mu trie Mo¬ 
tor Transp., 42 N.E.2d 841, 311 
Mass. 730. 

Neb.—Taulborg v. And resen, 228 N. 
W. 528, 119 Neb. 273, 67 A.L.R. 
642. 

N.H.—Demers V. Flack, 185 A. 896, 
88 N.H. 184. 

Ohio.—Pugh v. Akron-Chicago 
Transp. Co., 28 N.E 2d 501, 137 Ohio 
St. 164—Hankey Baking *Co. v. 
Sheen, 11 N.E.2d 287, 57 Ohio App. 
58. 

Wis.—Czametzky v. Booth, 246 N.W. 
574, 210 Wis. 536. 

Instructions held sufficient, proper, 
or erroneously refused 

Cal.—Miner v. Dabney-Johnson Oil 
Corporation, 28 P.2d 23, 219 Cal. 
580. 

Ill.—Bobalek v. Atlass, 42 N.E.2d 
584, 315 lll.App. 614. 

Ind.—American Carloading Corpora¬ 
tion v. Volght, 21 N.E.2d 453, 107 
Ind.App. 2*67. 

Iowa.—Johnston v. Johnson, 279 N. 
W. 139, 225 Iowa 77, 118 A.L.R. 
238. 

Mo.—iSchroeder v. Rawlings, 155 S. 
W.2d 189, 348 Mo. 824—Wilks v. 
Gilliam, App., 80 S.W.2d 702. 

Ohio.—Dye v. Spohn, App., 36 N.E.2d 
425. 

Pa.—Gyarmatl v. Linde Air Products 
Co.. 157 A. 485, 805 P4L 188. 
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pleadings and evidence in the d&se.*? It has been 
held that an instruction using the words of a statute, 
requiring a driver making a turn to see first that 
such movement can be made in safety, must be qual¬ 
ified with appropriate language relieving the driver 
of the burden of insuring the safety of his turn . 98 

§ 547. -Vehicles Meeting 

Instructions as to the rights and duties of the drivers 


of motor vehicles which moot should correctly set forth 
the law applicable under the pleadings and proof, without 
being confusing or misleading. 

It is proper and necessary for the court to give 
appropriate instructions on the issues raised with 
respect to the rights and duties of the drivers of 
motor vehicles meeting each other . 99 Such in¬ 
structions should not be confusing or misleading , 1 
and should state the law correctly , 2 and a request 


Wash —Webber v. Park Auto Transp 
Co., 244 P. 718, 138 Wash. 325. 

Wls.—Patterson v. Edgerton Sand & 
Gravel Co., 277 N.W. 636. 227 Wis. 
11 . 

42 C.J. p 1276 note 97 [c]. 

Instructions held not prejudicial 

Conn —Bysczynski v. McCarthy 
Freight System, 26 A.2d 853, 129 
Conn. 118. 

Instructions held not misleading 

Ariz—Phoenix Baking Co. v. Vaught, 
166 P 2d 725, 62 Anz. 222. 

U7. Cal.—Ferrula v Santa Fe Bus 
Linos, 189 P 2d 294, 83 Cal.App.2d 
416—Huber v. Henry J. Kaiser Co.. 
162 P 2d 693, 71 Cal App.2d 278. 

Ill —Citv of Lake Forest v Janowits, 
14 NE 2d 894. 296 Ill App 289 

Ind—Voung v Mader, 14 N.E 2d 329, 
105 Ind.App 532. 

Ky—Perkins v. Stovenson, 105 S.W. 
2d 832. 268 Ky 692 

Mo —Itishel v Kansas City Public 
Service Co. 129 S W.2d 851. 

Mont —McCulloch v. Horton, 74 P.2d 
1, 105 Mont. 531, 114 ALR 823. 

Ohio—Blaine v. Yeager, App., 44 N. 
E 2d 481 

Wash.—White v Fenner, 133 P.2d 
270, 1C Wash 2d 226 

Applicability to pleadings and evi¬ 
dence in general see infra § 556 

Instructions held proper or errone¬ 
ously refused under pleadings or 
evidence 

Ala—Alabama Power Co v. Buck, 
36 So.2d 355, 250 Ala 618. 

Conn —Koehler v. Kendall, 135 A. 
390, 105 Conn. 410 

Iowa—Huston v. Lindsay, 276 N.W. 
201, 224 Iowa 281. 

Ky.—Tucker v. Ragland-Potter Co., 
148 S W.2d 691, 285 Ky. 533—Home 
Laundry Co. v. Cook, 125 S.W.2d 
763, 277 Ky. 8. 

Mo.—Crltcs v. Kansas City Public 
Service Co., 190 S.W.2d 924—Gen¬ 
eral Exchange Ins. Corp. v. Young, 
App., 206 S.W.2d 683, affirmed, 
Sup.. 212 S.W.2d 39*6—Christman 
v. Relchholdt, App., 160 S.W.2d 527 
—Duke v. Brown Transfer & Stor¬ 
age Co., App., 133 S.W.2d 697- 
Ford v. Pleper, App., 24 S.W.2d 
1054. 

Ta.—ravlak v, Schwarts, Com.PI. f 2 
Fay.L.J. 60. 

“Va.—Virginia Stage Lines v. Spen¬ 
cer, 36 S.E.2d 522, 184 Va. 870. 

Wash.—Caches v. Daw, 10 P.2d 1111, 
168 Wash. 162. 


Wis.—Manitowoc Trust Co. v. Bourll, 
265 N.W 572, 220 Wis. 627. 

98. Va.—'Smith v. Clark, 46 S.E.2d 
21, 187 Vn 181. 

99. Cal.—Ferrula v. Santa Fe Bus 

Lines, 189 P.2d 294, 83 Cal App.2d 
416—Ferguson v. Nakahara, 110 P. 
2d 1091, 43 Cal App 2d 435. 

Ga—Roberts v Phillips, 134 SE 837, 
35 Ga App. 743, affirmed Phillips v. 
Roberts. 144 S.E G51, 166 Ga. 897. 
Iowa—Lang v. Siddall, 254 N.W. 783. 
218 Iowa 263—Muifhead v. Challis, 
240 N.W. 912, 213 Iowa 1108—Ser¬ 
geant v. Challis, 238 N.W. 442, 213 
Iowa 57. 

Ky—Harlan Fruit Co. v. Kilbnurne, 

3 33 S W 2d 730. 280 Ky. 511—Whit¬ 
ney Transfer Co v Smith’s Adm’x, 
77 S W 2d 440, 256 Ky. 844. 

Miss—Priestley v. llays, 112 So. 788, 
147 Miss. 813. 

Wis.—Gibson v. Streeter. G N.W.2d 
662, 241 Wis 600—Ttocllig v. Gear, 
260 N.W 232, 217 Wis. 651. 

Basic Instruction sat forth 
Ky—Short v. Robinson, 134 S.W.2d 
594, 280 Ky. 707. 

1. Instructions held confusing or 
misleading 

Ill.—Sc 1 man v. Midwest Haulers, 33 
N E 2d 140, 309 Ill App 154 
Iowa—Balik v Flacker, 238 N.W. 467, 
212 Iowa 1381. 

Ky.—Buck v. Kleinsehmldt, 131 S.W. 

2d 714, 279 Ky. 569. 

Wash—Barrett v. Powers, 290 P. 816, 
158 Wash. 270. 

Instructions held not confusing or 
misleading 

Ky.—Sweazy v. King, 58 S.W.2d 659, 
248 Ky. 432. 

Mo.—Oesterle v. Kroger Grocery & 
Baking Co, 141 S.W.2d 7S0, 346 
Mo. 321—Roberts v Atlas Life Ins. 
Co, 163 S.W.2d 369, 236 Mo.App. 
1162. 

N.J—Morris Tp., in Morris County, 
v. Joseph Harris & Sons, 143 A. 
817. 7 NJ.Misc. 17. 

2. Iowa.—Thordson v. McKeighan, 
16 N W.2d 607, 235 Iowa 409—Jake¬ 
way v. Allen, 282 N.W. 374, 226 
Iowa 3 3. 

Instructions held erroneous or prop¬ 
erly refused 

(1) Generally. 

U.S.—Petroleum Carrier Corp. v. Sny¬ 
der, C.C.A.Ga., 161 F.2d 323. 

Cal.—Hill v. Fresno County, 35 P.2d 
593, 140 Cal.App. 272— Jackson v. 
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Miller, 20 P.2d 113, 130 Cal.App. 
427. 

Conn —Kurtz v. Morse Oil Co , 158 A. 
906, 114 Conn. 336 

Ga.—La Hatte v. Walton, 184 S.E 
742, 53 Ga.App. 6. 

Ill.—Bunch v. McAllister, 266 Ill. 
App. 248. 

Iowa.—Thordson v. McKeighan, 16 N. 

W.2d 607, 235 Iowa 409. 

Ky.—Dixie Ohio Exp. Co v. Vickery, 
206 S W.2d 821. 306 Ky. 171. 

Md.—Cumberland & Westernport 

Transit Co. v. Metz, 149 A. 4, 168 
Md. 424, reargument denied 149 A. 
565. 158 Md 424, and appeal dis¬ 
missed American Oil Co. v Metz, 
61 S.Ct. 40, 282 U.S. 801, 75 L.Ed. 
720. 

Miss.—D’Antoni v. Teche Lines, 143 
So. 415, 163 Miss. 668—Gardner v. 
Comer. 118 So. 300. 151 Miss 443. 
Mo—Collins v. Beckmann, 79 S.W.2d 
1052. 

S.D.— Stammerjohan v. Sims, 31 N.W. 
2d 449. 

Wash.—O’Neil v. Gruhn, 85 P.2d 1064, 
197 Wash. 657—Colvin v. Simonson, 
16 P.2d 839, 170 Wash. 341. 

(2) Keeping to the right. 

U.S —Kemp v. Creston Transfer Co., 
D C Iowa, 70 F.Supp. 621. 

Ala—Harris v. Blythe, 130 So. 548, 
222 Ala. 48. 

Ark.—IUceland Petroleum Co. v. 

Moore. 12 S.W.2d 416, 178 Ark. 599. 
Fla.—Zorn v Britton, 162 So. 879, 120 
Fla. 304—Florida Motor Lines v. 
Casad, 124 So 180, 98 Fla. 720, fol¬ 
lowed in 124 So. 181, 98 Fla. 726. 
Oa.—Spalding Lumber Co. v. Hemp¬ 
hill, App.. 47 S.E.2d 514. 

Idaho.—Stuart V. McVey, 87 P.2d 446, 
59 Idaho 740. 

Iowa.—Bobst v. Hoxie Truck Line. 
267 N.W. 673, 221 Iowa 823—Des- 
pain v. Ballard, 256 N.W. 426. 218 
Iowa 863—Lang v. Siddall, 254 N. 
W. 783, 218 Iowa 263—Sergeant v. 
Challis, 238 N.W. 442. 213 Iowa 57 
—Cuthbertson v. Hoffa, 216 N.W. 
733, 205 Iowa 666. 

Ky.—Hollis v. Bourne, 167 S.W.2d 50. 
292 Ky. 578. 

Miss.—D’Antoni v. Teche Linos, 143 
So. 415, 163 Miss. 668—Boothe v. 
Teche Lines, 143 So. 418, 165 Miss. 
343. 

Mo.—Collins v. Beckmann, 79 S.W.2d 
1052. 

N.H.—Bennett v. Bennett, 81 A. 2d 
374, 92 N.H. 379. 
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to charge, although containing a correct principle 
of law, may nevertheless be properly refused where 
it is couched in language which is not calculated 


to enlighten the jury* The instructions should 
be applicable under the pleadings , 4 issues ,® 1 and evi¬ 
dence 6 in the case. Under the proof presented, 


N.C.—Hoke v. Atlantic Greyhound 
Corp., 42 S.E.Sd 593. 227 N.C. 412. 
Pa.—Brown v. Bahl. 170 A. 346. Ill 
Pa.Super. 598. 

Inst ructions held sufficient, not erro¬ 
neous, or Improperly refused 

(1) Generally. 

Ala.—Smith v. Baggett. 118 So. 283. 
218 Ala. 227. 

Cal.—Gutter v. Niesley, 36 P.2d 155, 
1 Cal.App.2d 69—Cummins v. Yel¬ 
low & Checker Cab Co., 15 P.2d 536, 
127 Cal.App. 170—Elsey v. Domecq, 
299 P. 794. 114 Cal.App 42. 

Conn.—Staplins v. Murphy. 183 A. 
398, 121 Conn. 123—Klett v. Fren- 
yea. 149 A. 399. Ill Conn. 99. 

Ind.—Dunbar v. Demaree, 2 N.E.2d 
1003. 102 Ind.App 585. 

Iowa.—Yance v. Hoskins, 281 N.W. 
489. 225 Iowa 1108, 118 A.L.R. 1186 
—Clark v. Berry Seed Co., 280 N. 
W. 505, 225 Iowa 262. 

Ky.—Foley's Adm’r v. Witt, 172 S.W. 

2d 81. 294 Ky. 498. 

Md.—Cumberland & Wrsternport 

Transit Co. v. Metz, 149 A. 4, 158 
Md. 424, reargument denied 149 A 
565, 158 Md. 424, and appeal dis¬ 
missed American Oil Co. v. Metz, 
51 S.Ct. 40, 282 U.S. 801, 76 L.Ed. 
720. 

Miss.—Chadwick v. Bush, 163 So. 
823, 174 Miss. 75. 

Mo.—Nelson v Evans. 93 8 W 2d 691, 
338 Mo. 991—Stone v. Garrett 
Const. Co., App., 92 S.W.2d U51— 
Windsor v. McKee, App., 22 S.W.2d 
65. 

N.H—Sullivan v. Sullivan, 18 A.2d 
828, 91 N.H. 341. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration v. Schwartz, 293 P. 1087, 146 
Okl. 250. 

S.D—Pemberton v. Fritts, 228 N.W. 
409. 66 S.D. 374. 

Utah.—Thomas v. Sadleir, 162 P.2d 
112, 108 Utah 562. 

Vt.—Hutchinson v. Knowles, 184 A. 
705, 108 Vt. 195, followed in 184 
A. 711, 108 Vt. 208. 

Wash.—Glick v. Ropes, 138 P.2d 858, 
18 Wash.2d 260—Colvin v. Simon¬ 
son. 16 P.2d 839. 170 Wash. 341. 

(2) Keeping to the right. 

Ark.—McNew v. Wood, 163 S.W. 2d 
314, 204 Ark. 630—Compressed In¬ 
dustrial Gases ▼. Todd, 129 S.W.2d 
262, 198 Ark. 409. 

Cal.—Elsey v. Domecq, 299 P. 794, 
114 Cal.App. 42—Levy v. Berner, 
293 P. 896, 110 Cal.App. 65. 

Fla.—Zorn v. Britton, 162 So. 879, 
120 Fla. 804. 

Ind.—Ewing v. Duncan, 197 N.E. 901, 
101 A.L.R. 664. 

Iowa.—Young v. Hendricks, 283 N.W. 
895, 226 Iowa 211—Pazen v. Des 
Moines Transp. Co.. 272 N.W. 126, 
228 Iowa 23. 


Ky.—Johnson v. Hopkins, 180 S.W.2d 
287, 297 Ky. 406—Hollis v. Bourne, 
167 S.W.2d 50, 292 Ky. 578—Huber 
& Huber v. Noe's Adm'x, 68 S W.2d 
406, 252 Ky. 779. 

Mich.—Soule v. Grimshaw, 253 N.W. 
237, 266 Mich. 117. 

Minn —Dohm v. R. N Cardozo & 
Bro., 206 N.W. 377, 165 Minn. 193 
Mo—Cantwell v. Crermns, 149 S W.2d 
343, 347 Mo. 836—King v. Frioder- 
ich, App., 43 S.W.2d 843. 

N.Y.—Cardamona v. Hartigan, 70 N. 

Y.S.2d 158, 272 App.Div. 825. 

N.C.—Queen City Coach Co. v. Lee, 
11 S.E 2d 341, 218 N.C. 320—Gillis 
v. Transit Corporation of Norfolk, 
137 S.E. 153, 193 N C. 346. 

Ohio—Bennett v. Sinclair Refining 
Co., 57 N.E 2d 776, 144 Ohio St. 
139—Scott v. Spaulding, App, 58 
N E.2d 816—Johnson v Thompson, 
172 N.E. 298, 35 Ohio App 91. 
S.C.—Foster v. Tate, 162 S.E. 456, 
164 S.C. 432. 

Va.—Chick Transit Corporation v. 

Edenton, 196 S.E. 648, 170 Va 361. 
Wash —O’Connell v Home Oil Co., 
40 P.2d 991, 180 Wash. 461. 

Wis —Kull v. Advance-Rumcly 
Thresher Co., 245 N.W. 689, 209 
Wis. 5G5. 

(3) Dimming of lights—Davis v. 
Farris, 1 Tenn.App. 144. 

Instructions held not prejudicial 
Ala.—Luquire Ins Co v McCalla, 13 
So.2d 865, 244 Ala 479. 

Cal.—Bennett v Chandler, 126 P.2d 
173, 62 Cal.App.2d 255. 

Wis—Peterson v. Jansen, 295 N.W. 
30, 236 Wis. 292. 

3. Ga.—Roberts v. Phillips, 134 S.E. 
837, 35 Ga.App. 743, affirmed Phil¬ 
lips v. Roberts, 144 S.E. 651, 166 
Ga. 897. 

4, Mo.—Watts v. Moussette, 85 S.W. 
2d 487, 337 Mo. 533. 

Applicability to pleadings and evi¬ 
dence in general see infra f 556. 

| Instructions held erroneous or prop¬ 
erly refused under pleadings 

Ga.—La Hatte v. Walton, 184 S.E. 
742, 53 Ga.App. 6. 

Ill.—Walker v. Backus, 246 Ill.App. 
382. 

MIbs—M ississippi Power Co v. Mc¬ 
Williams, 121 So. 282, 154 Miss. 84. 
Mo.—McCune v. Dinwiddle, App., 79 

S.W.2d 484. 

Instructions held proper under plead¬ 
ings 

Conn.—Weller v. Fish Transport Co., 
192 A. 317, 123 Conn. 49. 

Ga.—La Hatte v. Walton, 184 S.E. 
742, 53 Ga.App. 6. 

Iowa.—Thordson v. McKeighan, 16 N. 

W.2d 607, 235 Iowa 409. 

Mo.—Edwards v. Woods, 119 S.W.2d 
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359, 342 Mo. 1097—Pogue v. Rose- 
grant, 98 S.W.2d 628. 

Utah.—Thomas v. Sadleir, 162 P.2d 
112, 108 Utah 552. 

5. Instruction held not required un¬ 
der issues 

Mich.—Smith v. Maticka, 8 N.W.2d 
900, 305 Mich. 32. 

6. Instructions held erroneous or 
properly refused under evidence 

(1) Generally. 

Cal.—Falasco v. Hulen, 44 P.2d 469, 
6 Cal App 2d 2P4. 

Iowa.—Young v. Hendricks, 283 N.W. 
895, 226 Iowa 211 

Ky—Rice v. Franklin Title & Trust 
Co., 184 S.W.2d 896, 299 Ky. 142— 
Silver Fleet Motor Express v. 
Casey, 165 S.W.2d 863, 288 Ky. 233 
—Ilabold v. Gonyer, 148 S.W.2d 
728, 286 Ky. 618—Commercial Car¬ 
riers v. Small, 126 S W 2d 143, 277 
Ky. 189—Whitney Transfer Co v. 
Smith's Adm’x, 77 S.W 2d 440, 256 
Ky. 844. 

Mich—Smith v. Maticka, 8 N.W.2d 
900, 305 Mich. 32. 

Miss.—Mississippi Power Co. v. Mc¬ 
Williams, 121 So. 282, 164 Miss. 
84. 

Mo—Watts v. Moussette, 85 S W.2d 
487, 337 Mo. 533. 

N.J--Claypoole v. Motor Finance 
Corporal ion, 16 A.2d 794, 125 N.J. 
Law 440. 

Utah—Spencer v. Santa Fe Trail 
Transp. Co., 151 P.2d 461, 107 Utah 
10 . 

Wash.—O’Connell v. Home Oil Co, 
40 P 2d 991, 180 Wash. 461—Stubbs 
v. Allen, 10 P.2d 983, 368 Wash. 
156—Barrett v. Powers, 290 P. 816. 
158 Wash 270. 

(2) Keeping to the right. 

U.S.—Kemp v. Creston Transfer Co., 
D.C.Iowa, 70 F.Supp. 521. 

Ariz.—Haner v. Wilson-Coffin Trad¬ 
ing Co., 67 P.2d 487, 49 Ariz 402. 
Cal.—Jackson v. Miller, 20 P.2d 113, 
130 Cal.App. 427. 

Colo.—Parrish v. Smith, 78 P.2d 629, 
102 Colo. 250, followed In Parrish 
v. Fey, 78 P.2d 633, 102 Colo. 258. 
Ill.—Selman v. Midwest Haulers, 83 
N.E. 2d 140, 309 Ill.App. 154. 
Iowa.—Young v. Hendricks. 283 N.W. 
895, 226 Iowa 211—Christenson v. 
Northwestern Bell Telephone Co., 
270 N.W. 394, 222 Iowa 808. 

Miss.—Aycock v. Burnett, 128 So. 100, 
157 Miss. 510—Priestley v. Hays, 
112 So. 788, 147 Miss. 843. 

Mo.—Long v. Binnlcker, 63 S.W.2d 
831, 228 Mo.App. 193—Wahlig v. 
Hill, App., 62 S.W.2d 1099—White 
v. Missouri Motors Distributing 
Co., 47 S.W.2d 245, 226 Mo.App. 453. 
N.H.—Ross v. Burnham, 18 A.2d 783, 
91 N.H. 80, 
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it may be necessary for the court to give instruc¬ 
tions only on the general duties of a driver and 
his duties when meeting a motor vehicle coming 
from an opposite direction . 7 It may be unneces¬ 
sary for the court to define the statutory duties of 
the operators of motor vehicles involved in a col¬ 
lision where the presence and manner of operation 
of each vehicle were known to the driver of the 
other . 8 


§ 548. -Vehicles Crossing 

Instruction* as to the rights and duties of the drivers 
of motor vehicles crossing each other should correctly set 
forth the law applicable under the pleadings and evidence. 

Appropriate instructions should be given on the 
issues raised in an action involving the rights and 
duties of the drivers of motor vehicles which cross 
each other at an intersection or elsewhere . 9 Such 
instructions should not be confusing or mislead¬ 
ing , 10 and, likewise, under the decisions, such 


N.J.—Claypoole v. Motor Finance 
Corporation, lfi A.2d 794, 125 N.J. 
Law 440—Kemp v. Bright, 141 A. 
796. 104 N.J.Law 529. 

N.C.—Gillis v. Transit Corporation of 
Norfolk, 137 S.E. 153, 193 N.C. 346. 
Or.—Miller v. Service and Sales, 38 
P.2d 995. 149 Or. 11, 96 A.L.R. 628. 
Tenn—Colonial Baking Co. v. Acqui- 
no, 103 S.W.2d 613, 20 Tenn.App. 
695. 

Utah.—Thomas v Sadleir, 162 P.2d 
112, 108 Utah 552. 

Instructions held sufficient, proper, or 
erroneously refused, under evi¬ 
dence 

(1) Generally. 

Colo—Parrish v Smith, 78 P.2d 629, 
102 Colo. 250, followed in Parrish 
v. Fey, 78 P 2d 633, 102 Colo. 268. 
Ga—Chandler v Brittain, 172 S.E. 
745, 48 Ga.App. 361—Roper v. 

Jones, 157 S.E 367. 42 Ga App 6&6 
Ky.—Castle v. McGaffee, 154 SW.2d 
241, 287 Ky. 561—Paducah Coca- 
Cola Bottling Co. v. Reeves, 88 S.W. 
2d 39, 261 Ky. 539—Berryman v. 
Worthington, 43 S.W.2d 6, 240 Ky. 
756 

Mo.—Cheffer v. Eagle Discount 
Stamp Co.. 156 S.W 2d 691, 348 Mo. 
3 023—Pogue v. Rosegrant, 98 S W. 
2d 628—Stanton v. Jones, 69 S W. 
2d 648, 332 Mo. 631—Cox v. Frank 
L. Schaab Stove & Furniture Co., 
App., 83 S.W.2d 211. 

N.J.—Van Brunt v. Wiener, 158 A. 

923, 10 N.J.Misc. 298. 

Ohio—Patton Motor Trucking Co. v. 
Knapp, 157 N.E. 402, 25 Ohio App. 
89. 

Tex.—Tarver v. Vall&nce, Civ.App., 
97 S.W.2d 748. 

Vt.—Hutchinson v. Knowles, 184 A. 
705, 108 Vt. 195, followed in 184 A. 
711, 108 Vt. 208. 

Va.—Hamrick v. Fahrney, 161 S.E. 
43, 157 Va. 396. 

(2) Keeping to the right. 

Ark.—Ocker v. Nix, 165 S.W.2d 68, 

202 Ark. 1064. 

•Cal.—Levy v. Berner, 293 P. 896, 110 
Cal.App. 65. 

-Ga.—Railway Exp. Agency v. Stand- 
ridge, 24 S.E.2d 604, 68 Ga.App. -836, 
followed in 24 S.E.2d 508, 68 Ga. 
App. 843—Morrow v. Southeastern 
Stages, 22 S.E.2d 336, 68 Ga.App. 
142—Ho/ubrook v. Reed, 138 S.E. 
.264, 86 Ga.App. 426. 


Idaho.—O'Connor v. Meyer, 164 P.2d 
174, 66 Idaho 15. 

Iowa.—Pierce v. Heusinkveld, 14 N. 
W.2d 275, 234 Iowa 1348—Bailey 
v. Fredericksburg Produce Ass'n, 
295 N.W. 122, 229 Iowa 677. 

Ky.—Bohn v. Sams, 193 S.W.2d 459, 
302 Ky. 63. 

Mo.—Stanton v. Jones, 59 S.W.2d 648, 
332 Mo. 631—Johnessee v. Central 
States Oil Co., App, 200 S.W.2d 
383—Roberts v. Atlas Life Ins. Co., 
163 S W.2d 369, 236 Mo.App. 1162 
—Goehring v. Bcltz, App, 60 S. 
W.2d 665—King v. Friederlch, App., 
43 S.W.2d 843. 

NY.—Callahan v Terminal Cab Cor¬ 
poration, 181 NE. 67, 259 NY. 112 
—Zinn v. Ktiefvater. 245 N.Y.fi. 422, 
231 App Div. 761, followed in 245 
NY.S 815, 231 App PIv. 751. 

Ohio.—Dietz v. Chandler, App., 56 N. 
E.2d 937. 

Okl.—Feuquay v. Ecker, 157 P.2d 745, 
195 Okl. 285—Gibson Oil Co. v. 
Westbrooke, 16 P.2d 127, 160 Okl. 
26. 

Or.—Mercer v. Risberg, 188 P 2d 632 
—Cavett v. Pacific* Greyhound 
Lines, 167 P.2d 941, 178 Or 363. 
Pa.—Jones v. Bell Tel Co of I*a., 49 
A 2d 272, 159 Pa.Supor. 556 
Utah.—Thomas v. Sadleir, 162 P.2d 
112, 108 Utah 552. 

Vt.—Hutchinson v. Knowles, 184 A. 
705, 108 Vt. 195, followed in 184 A. 
711, 108 Vt 208. 

Wash.—Hansen v. Coldwell, 73 P.2d 
351, 192 Wash. 167. 

7- Ky.—Buck v. Kieinsrhmidt, 131 
S.W.2d 714, 279 Ky. 569. 

8 . Ky.—Consolidated Coach Corpora¬ 
tion v. Bryant, 86 S.W.2d 88, 260 
Ky. 452. 

9. Cal.—Bramble v. McEwan, 104 P. 
2d 1054, 40 Cal.App.2d 400. 

Conn.—Sparico v. Munzenmaier, 56 
A.2d 165, 134 Conn. 194—Decker v. 
Roberts, 12 A.2d 541, 126 Conn. 478 
—Mathis v. Bzdula, 188 A. 264, 122 
Conn. 202—Hall v. Root, 145 A. 36, 
109 Conn. 33. 

Ill.—Schluraff v. Shore Line Motor 
Coach Co., 269 Ill.App. 569. 

Iowa.—Davis v. Hosklnson, 290 N.W. 
497, 228 Iowa 193. 

Kan.—Waugh v. Kansas City Public 
Service Co., 143 P.2d 788, 157 Kan. 
690. 


Ky.—Randle v. Mitchell. 142 S.W.2d 
124, 283 Ky. 601. 

Md.—Paolini v. Western Mill & Lum¬ 
ber Corporation, 166 A. 609, 165 Md. 
45—Hendler Creamery Co. v. Fried¬ 
man, 154 A. 93. 160 Md. 526. 

Neb—McCulley v. Anderson, 227 N. 

W. 321, 119 Neb. 105. 

N.Y.—Scott v. City of New York, 19 
N.Y.S.2d 443, 269 App.Div. 851— 
Ferraro v. Garden City Park Fire 
Com'rs, 18 N.Y.S.2d 194, 259 App. 
Div. 121—Raufelsen v. Rochester 
Transit Corporation, 15 N.Y.S.2d 
670, 258 App.Div. 846. 

Ohio —Watt v Feuerllcht, App., 41 N. 
E 2d 719—Schmidt v City Ice & 
Fuel Co., 19 N.E.2d 514, 60 Ohio 
App. 29. 

Pa—Weinberg v. Pavitt, 155 A. 867, 
304 Pa. 312—Rigberg v. Truskey, 
23 A 2d 244, 146 Pa Super. 509— 
Hess v. Mumma, 7 A 2d 72, 136 Pa. 
Super. 58. 

Utah —Smith v. Lenzi, 279 P. 893, 74 
Utah 362. 

Va —Owen v. Dixon, 175 S.E. 41, 162 
Va. 601. 

Wash.—Fetterman v. Levitch, 109 P. 
2d 1064. 7 Wash.2d 431—Webber v. 
Park Auto Transp. Co, 244 P. 718, 
138 Wash. 325, 47 A L.R. 690. 
W.Va.—Collar v. MoMullm, 148 S.E. 

496, 107 W.Va. 440. 

Wis.—Gibson v. Streeter, 6 N.W.2d 
662, 241 Wis. 600. 

Court's duty to reconcile regulations 
In action for injuries sustained in 
collision between automobile entering 
intersection when signal turned 
green and automobile crossing inter¬ 
section in funeral procession, trial 
court was held required to reconcile, 
as far as possible, statute requiring 
traffic to move when signal is green, 
and ordinance prohibiting vehicles 
from driving through procession, and 
to lay down rule applicable to facts. 
—Merkling v. Ford Motor Co. f 296 N. 
Y.S. 393, 251 App.Div. 89. 

XO. Instructions held confusing or 
misleading 

Ala.—Moore v. Cruit, 191 So. 252, 
238 Ala. 414. 

Cal.—Galway v. Guggolz, 4 P.2d 290, 
117 Cal.App. 639. 

Or.—Vroman v. Upp, 77 P.2d 432, 158 
Or. 597. 

Pa.—Peters v. Shear, 41 A.2d 556, 851 
Pa. 521. 
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instructions should set forth the 

Vt.—Reid ▼. Abbiati, 32 A.2d 133, 113 
Vt. 233. 

Wash.—Mitchell v. Cadwell, 62 P.2d 
41. 188 Wash. 257. 

Wis.—Reynolds v. Madison Bus Co., 
26 N.W.2d 653. 250 Wis. 294. 

Xhstruotloiui held not confusing or 
mfrl ending 

Ind.—Kcltner r. Patton, 185 N.E. 270, 
204 Ind. 650. 

Mich.—Major v. Southwestern Motor 
Sales, 22 N.W.2d 96. 314 Mich. 122. 
Mo.—Sullivan v. Union Electric Light 
& Power Co.. 56 S.W.2d 97. 331 Mo. 
1065. 

Or.—Noble ▼. Sears, 267 P. 809, 122 
Or. 162. 

Wash—Hirst v. Standard Oil Co. of 
California. 261 P. 405, 145 Wash. 
697. 

42 C.J. p 1278 note 49 [c] (13). 

Inst ructions hold not oonfllct'ng 
Ky.—Gartrell v. Harris* Coadm’xs. 
187 SW.2d 1019. 300 Ky. 82. 

II. Ala.—Sloss-Sheffleld Steel & Iron 
Co. v. Allred. 26 So.2d 174, 32 Ala. 
App. 183. certiorari denied 25 So.2d 
179, 247 Ala. 499. 

III. —Schluraff v. Shore Line Motor 
Coach Co.. 269 Ill.App. 569. 

Pa.—Hess v. Mumma, 7 A.2d 72, 136 
Pa.Super 68. 

Instructions held erroneous or prop, 
erly refused 

(1) Generally. 

Ala.—Brown v. Standard Casket Mfg. 
Co., 175 So. 358, 234 Ala. 512- 
White v. Thorington. 120 So. 914, 
219 Ala. 101. 

Cal.—Lowenbruck v. Stiglmeler, 46 P. 

2d 261, 7 Cal.App.2d 204. 

Conn.—Losier v. Consumers Petrole¬ 
um Corporation. 38 A.2d 670, 131 
Conn. 161—Penfl«ld v. Hearing. 26 
A.2d 791, 129 Conn. 169. 

Ill.—Dina v. Passaglia, 23 N.E.2d 
773, 302 Ill.App. 159—Roedler v. 
Vandalia Bus Lines, 281 IlLApp. 
520. 

Ind.—Standard Oil Co. of Indiana y. 
Thomas. 13 N.E.2d 336, 105 Ind. 
App. 610. 

Iowa.—Sohwickerath v. Maas. 297 N. 
W. 248, 230 Iowa 329—Knutron v. 
Lurie. 251 N.W. 147, 217 Iowa 192 
—New land v. G. McClelland & Son, 
250 N.W. 229. 217 Iowa 568—Droul- 
lard v. Rudolph. 223 N.W. 100, 207 
Iowa 367. 

Ky.—Willett v. Bradas & Gheens, 
142 S.W.2d 139. 283 Ky. 525. 

Me.—Keller v. Banks, 166 A. 817, 130 
Me. 397. 

Md.—Jackson v. Leach, 152 A. 813, 
160 Md. 139. 

Mass.—Stiles v. Wright, 82 N.E.2d 
220, 308 Mass. 326. 

Mich.—Bunker v. Reid, 238 N.W. 265, 
255 Mich. 536. 

Miss.—Genola ▼. Osburn, 11 So. 2d 
910, 194 Miss. 236. 

Mo.—Harare v. Conger, 209 S.W.2d 
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law correctly . 11 I Where a rule 

242—McCombs v. EUsberry, 85 S. 
W.2d 135. 837 Mo. 491—Stakelback 
v. Neff, App., 13 S.W.2d 575. 

Neb.—Nyguard v. Stull, 21 N.W. 2d 
695, 146 Neb. 736. 

N.J.—Le Bavin v. Suburban Gas Co., 
45 A.2d 664, 134 N.J Law 10. 

N.M.—Crocker v. Johnston, 95 P.2d 
214, 43 N M. 469 

N.Y.—Pesso v. Goodman, 240 N.Y.S 
730, 136 Misc. 277. 

N.C.—Hill v. Lopez, 45 S E.2d 539, 228 
N.C. 433—Stephens v. Johnson, 1 S 
E.2d 367, 215 N.C. 133—Sebastian 
v. Horton Motor Lines, 197 S.E 
539, 213 NC. 770. 

Ohio—Hamilton v. Gilkey, 10 N.E.2d 
1014, 56 Ohio App. 438—Scekatz v. 
Sparks, 10 N.E.2d 1007. 56 Ohio 
App 397—Metzger v. Yellow Taxi¬ 
cab Co. 193 N E. 75, 48 Ohio App 
275—Danner v. Avery, 168 N.E 52. 
32 Ohio App 301—Adams v. Har- 
vitt, 164 N.E 773, 30 Ohio App 211 
Or.—Vronian v Upp, 77 P 2d 432. 158 
Or. 597—Williams v. Bryson, 40 P. 
2d 61, 149 Or. 413—Karberg v 

Leahy, 26 P.2d 56. 144 Or. 687— 
Bowerman v. Columbia Gorge Mo¬ 
tor Coach System, 284 P. 579, 132 
Or. 106. 

Pa.—Robinson v. Berger, 144 A. 899, 
295 Pa. 95—Brown v. Jones, 10 A. 
2d 839, 138 Pa.Super. 350. 

Vt.—Elwell v. Barrows Coal Co., 136 
A. 20. 100 Vt. 179. 

Va.—Greunlcaf v. Richards, 16 S.E.2d 
374, 178 Va. 40. 

Wush.—Warren v. Hynes, 102 P.2d 
691, 4 Wash.2d 128. 

Wis.—Gerbing v. McDonald, 229 N.W. 
860, 201 Wis. 214, followed in 229 
N.W. 864, 201 Wis 222. 

(2) Right of way. 

U.S.—Williams v Powers, C.C.A. 

Ohio, 135 F.2d 153. 

Ala.—Brown v. Standard Casket Mfg. 
Co., 176 So. 358, 234 Ala. 512— 
E hols v. Vinson. 124 So. 610, 220 
Ala. 229. 

Ark.—Jacks v. Culpepper, 37 S.W.2d 
94, 183 Ark. 505—Herring v. Bol¬ 
linger, 29 S.W.2d 676, 181 Ark. 925. 
Cal.—Sattcrlee v. Orange Glenn 
School Dlst. of San Diego County, 
177 P.2d 279, 29 Cal.2d 629—Petti¬ 
grew v. O’Donnell, 90 P.2d 93, 32 
Cal.App.2d 50 2 —Jesse v. Giguiere, 
74 P.2d 310, 24 Cal.App.2d 160— 
Harkey v. Luckehe, 65 P.2d 77, 19 
Cal.App 2d 130—Morrow v. Mendle- 
son, 58 P.2d 1302, 15 Cal.App.2d 15 
—Thompson v. Dentman, 21 P.2d 
1009, 131 Cal.App. 680—Ekwall v. 
Lob Angeles Hat Co., 287 P. 545, 
105 Cal.App. 300—Hoffman v. Mc¬ 
Namara, 282 P. 990. 102 C&l.App. 
280. 

Colo.—Potts v. Bird, 27 P.2d 745, 93 
Colo. 647—Hicks v. Cramer, 288 P. 
887, 87 Colo. 414. 

Conn.—Ingeneri v. Makris, 87 A.2d 

632 
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governing the operation of motor 

865, 131 Conn. 77—McNaught v. 
Smith, 17 A.2d 771, 127 Conn. 450- 
Hall v. Root, 145 A. 36, 109 Conn. 
33. 

Ill —Alexander v. Sullivan. 78 N.E.2d 
333, 334 IlLApp. 42—Rigdon ▼. 

Crosby, 66 N.E.2d 190, 328 Ill.App. 
399—Wheeler v. Rudek. 65 N.E.2d 
611, 328 Ill.App. 283, reversed on 
other grounds 74 N.E.2d 601, 397 
Ill. 438—Henderson v. Johnson, 21 
N.E 2d 42. 300 Ill.App. 613—Riddle 
v. Mansager, 254 Ill.App. 68. 

Ind.—Mattes v. Brugner, 159 N.B_ 
156, 88 Ind App. 36. 

Towa.—Newland v. G. McClelland & 
Son. 250 N.W. 229, 217 Iowa 568. 
Md.—Wagner v. Page. 20 A.2d 164, 
179 Md 465—Greenfeld v. Hook, 8 
A 2d 888, 177 Md. 116, 136 A.L.R. 
1485. 

Mo —Pappas Pie & Baking Co. v. 
Stroh Bros. Delivery Co., App., 67 
SW.2d 793. 

Neb —Spittler v. Callan, 255 N.W. 27, 
127 Neb. 331. 

N.H.—Gendron v. Glidden, 148 A. 461, 
84 N.H. 162. 

Ohio.—Blackford v. Kaplan. 20 N E. 
2d 522, 136 Ohio St 268—Graff v. 
Clark, App., 79 N.E.2d 166—Stuehel? 
v. Cleveland Ry. Co., App., 58 N. 
E 2d 430—Roberts v Krasny, App., 
40 N E.2d 458—Schmidt v. City Ice 
& Fuel Co.. 19 N.E.2d 514, 60 Ohio- 
App 29—Seekatz v. Sparks, 10 N. 
E 2d 1007, 56 Ohio App. 397— 

Bloomgren v. Morris, 186 N.E 404, 
44 Ohio App. 451, affirmed Morris 
v. Bloomgren, 187 N.E 2, 127 Ohio 
St. 147, 89 AL.R. 831—Kling v. 
George Ast Candy Co., 168 N E 761. 
33 Ohio App. 177, affirmed George 
Ast Candy Co. v. Kling. 169 N.E. 
292, 121 Ohio St. 362—Danner v. 
Avery, 168 N.E. 52, 32 Ohio App. 
301—Fairlawn Supply & Coal Co. v. 
Jones, 165 N.E. 853, 30 Ohio App. 
497. 

Va.—Independent Cab Ass’n v. Barks¬ 
dale, 15 S.E 2d 113, 177 Va 687. 
Wash.—Warren .v. Hynes, 102 P.2d 
691, 4 Wash 2d 128—Comfort v. 
Penner, 6 P.2d 604, 166 Wash. 177— 
Martin v. Hadenfeldt, 289 P. 533, 
157 Wash. 563. 

42 C.J. p 1276 note 10 [b] (1). 

(3) Effect of traffic lights. 

Ala—Sloss-Sheffleld Steel & Iron Co. 
V. Allred, 25 So.2d 174, 32 Ala.App. 
183, certiorari denied 25 So.2d 179, 
247 Ala. 499. 

Ind.—Beard v. Ball, 182 N.E. 102, 8* 
Ind. App. 156. 

(4) Duty to proceed beyond, or to 
right of, center of intersection before 
turning. 

Conn.—Decker v. Roberts, 3 A. 2d 855, 
125 Conn. 160. 

Iowa.—Wilson v. Long, 266 N.W. 482* 
221 Iowa 668. 
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vehicles at an intersection is correctly stated by | the court, a party desiring a fuller explanation of 


N.J.—Hixson v. Burns, 155 A. 771, 9 
N.J.Misc. 681. 

Ohio.—P. D Lawrence Electric Co. 
v. Enterprise Lumber Co., 162 N.B. 
434, 28 Ohio App. 30. 

(5) What constitutes intersection. 

Cal.—Lowenbruck v. Stiglmeier, 46 

P.2d 251, 7 Cal.App 2d 204—Tyson 
v. Burton, 294 P. 750, 110 Cal.App. 
428. 

Iowa—Hupp v. Doolittle, 285 N.W. 
247, 226 Iowa 814. 

Ohio.—Schmidt v. City Ice & Fuel 
Co.. 19 N.E.2d 514, 60 Ohio App. 29. 

(6) Place of stopping 

Cal.—Galway v. Guggolz, 4 P.2d 290, 
117 Cal.App. 639. 

Conn.—Olson v. Musselman, 15 A.2d 
879, 127 Conn. 228. 

Wash.—Hamilton v. Cadwell, 81 P.2d 
815, 196 Wash 683. 

instructions held sufficient, not erro¬ 
neous, or improperly refused 
(1) Generally. 

U.S—Dillon v Evansville Refining 
Co . C C.A.Ind . 127 F 2d 13 

Ala.—MoCaa v. Thomas, 92 So. 414, 
207 Ala. 211. 

Ariz—Chapman v Salazar. 11 P 2d 
613, 40 Ariz. 215. 

Ark.—Harvey v. Kirk. 168 S W 2d 
827. 205 Ark. xix—Smith v Ar¬ 
kansas Traveler Co v Simmons, 28 
S W 2d 1052. 181 Ark. 1024 

Cal—Cllnkscales v. Carver, 136 r.2d 
777. 22 Cal.2d 72—Ades v. Brush, 
152 P.2d 619, 66 Cal.App 2d 436— 
Miller v. Cranston, 106 P 2d 963, 
41 C&l.App.2d 470—Angelo v Esau, 
93 P.2d 206, 34 Cal App 2d 130— 
Holibaugh ▼ Klshero Ito, 69 P.2d 
871, 21 Cal.App 2d 480—Gutter v. 
Niesley. 36 P 2d 155. 1 Cal App 2d 
69—Hepner v. Libby. McNeill & 
Libby. 300 P. 830, 114 Cal.App 747 
—Daniel v. Asblll, 276 P. 149, 97 
Cal.App. 731. 

Conn.—Rode v. Adley Express Co., 
33 A.2d 329. 130 Conn. 274 

Ga —Adams v. Evans, 23 S.E 2d 507, 
68 Ga.App. 544. 

Ill.—Thomas v. Buchanan, 277 Ill. 
App. 393. 

Iowa—Connelly v. Nolte, 21 N.W.2d 
811. 237 Iowa 114—Enfield v. But¬ 
ler. 264 NW 546, 221 Iowa 615- 
Shuck v. Keefe. 218 N.W. 31, 205 
Iowa 365. 

Ky.—Thomas v. Smith. 195 S.W.2d 
274, 302 Ky. 636—Gartrel] v. Har¬ 
ris' Coadm'xs, 187 S.W 2d 1019, 300 
Ky. 82—Bryan v. Bat toe, 160 S W 
2d 369, 290 Ky. 47—W. M. Abbott 
Transfer Co. y. Kruse, 114 S.W.2d 
731, 272 Ky. 479—Lmdig v. Breen, 
103 S W.2d 941. 268 Ky. 153—Cole¬ 
man v. Nelson, 6 S.W.2d 464, 224 
Ky. 460. 

Md.-—Bode v. Carroll-Independent 
Coal Co.. 191 A. 685, 172 Md. 406— 
American Stores Co. v. Elmore, 169 
A. 310, 166 Md. 699. 


Mass.—Falk v. Carlton, 170 N.E. 51, 
270 Mass. 213. 

Minn.—Bell v. Pickett, 227 N.W. 854, 
178 Minn. 540. 

Mo.—Pogue v. Rosegrant, 98 S.W. 2d 
528—Sullivan v. Union Electric 
Light & Power Co., 56 S.W.2d 97. 
331 Mo. 1065—Ross v. Wilson. 163 
SW.2d 342, 236 Mo App 1178— 

RJner v. Riek, App., 57 SW.2d 724 
—Roberts v. Wilson, 33 S.W.2d 169, 
225 Mo.App. 932—Bates v. Fried¬ 
man, App., 7 S.W 2d 452—Myers v. 
Nissenbaum, App., 6 S.W.2d 993. 
Neb—Meyer v Platte Val. Const. 

Co., 25 N.W.2d 412, 147 Neb. 860. 
N.H.—Dimoek v. Lussier, 163 A. 500. 
86 NH. 54. 

N.C.—Goss v. Williams, 145 S.E. 169, 
196 N.C. 213. 

Ohio—Heidle v. Baldwin, 161 NE 
44, 118 Ohio St. 375, 58 A.L R 
1186—Kessler v. Brown, App., 32 N. 
E 2d 68—Baltimore & O. R. Co v. 
Miller, 156 N.E. 222, 23 Ohio App. 
255 

Or—Black v. Stith, 100 P 2d 485, 164 
Or 117—Lee v. Hoff. 97 P.2d 715, 
163 Or. 374—Cox v. Jones, 5 T.2d 
102, 138 Or. 327—McCartney v. 

Westbrook. 286 P. 525, 132 Or. 488. 
Pa—Weinberg v. Pavitt. 155 A. 867, 
304 Pa. 312—Cunningham v. Spang¬ 
ler. 186 A 173, 123 Pa.Super. 161. 
SD—Simmons v. Leighton, 244 N.W. 
883, 60 SD 524 

Tonn — Central Produce Co. v. Gen¬ 
eral Cab Co. of Nashville, 129 S W. 
2d 1117, 23 TennApp. 209—Duling 
v Burnett, 124 S.W 2d 294, 22 Tenn. 
App. 522. 

Tex.—Jimmie Guest Motor Co. v. Ol- 
cott, Civ App., 26 S W.2d 373, error 
dismissed. 

Vt.—Jasmin v. Parker, 148 A. 874, 
102 Vt. 405. 

Va.—Brown v. Wallace, 35 S.E 2d 793, 
184 Va. 570. 

Wash.—Leer v. Cohen, 116 P.2d 635, 
10 Wash.2d 239—Hughes v. Wal¬ 
lace, 107 P.2d 910, 6 Wash 2d 396 
—Girardi v. Union High School 
Dist. No. 1, Skagit County, 93 P.2d 
298, 200 Wash. 21—Cecchi v. Bosa, 
57 P.2d 1064, 186 Wash. 205— 
Mathias v. Eicliclbergor, 45 P.2d 
619, 182 Wash. 185—Weikert v. 
Daniels, 35 P.2d 22, 178 Wash 416 
—Comfort v. Penner, 6 £.2d 604, 
166 Wash. 177. 

Wis.—Nowicki v. Northwestern Nat. 
Casualty Co, 12 N.W.2d 918, 244 
Wis. 632—Gcrbing v. McDonald. 
229 N.W. 860, 201 Wis 214, fol¬ 
lowed in 229 N.W. 864, 201 Wis. 222 
—Zutter v. O’Connell, 229 N.W. 74, 
200 Wis. 601. 

(2) Right of way. 

Ark.—Murray v. Jackson, 24 S.W.2d 
960. 180 Ark. 1144. 

Cal.—Godfrey v. Brown, 29 P.2d 165, 
220 Cal. 57, 93 A.L.R. 1092—John- 
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son v. Johnson, 31 P.2d 287, 187 
Cal.App. 701. 

Conn —Krauss v. Crawford, 52 A.2d 
1, 133 Conn. 430. 

Ga —Hennemier v. Morris, 181 S.E. 

602, 51 Ga.App. 760. 

Idaho—Paris v. Burroughs Adding 
Mach. Co., 282 I\ 72, 48 Idaho 310. 
Ill.—Partridge v. Enterprise Trans¬ 
fer Co.. 30 N.E 2d 947, 307 Ill.App. 
386. 

Iowa.—Pestotnik v. Balliet, 10 NW. 
2d 90, 233 Iowa 1047—Rogers v. 
Jefferson, 272 NW 532, 223 Iowa 
718—Melsha v. Dillon, 243 N.W. 
295, 214 Iowa 1324. 

Ky.—Thomas v. Smith. 195 SW.2d 
274. 302 Ky. 636—Llndig v. Breen. 
103 S.W.2d 941, 268 Ky. 153—Big 
Sandy Bus Line Co. v. Williams, 
56 S W 2d 346. 246 Ky 758—Sharp 
v. Rawls, 28 S.W.2d 493, 234 Ky. 
438. 

Md.—Yellow Cab Co. v. Bradln, 191 
A 717, 172 Md 388. 

Muss.—Gray v. Kinnear, 194 N.E. 817, 
290 Mass. 31. 

Mo.—Niehaus v. Schultheis, App., 17 
S W 2d 603. 

Mont.—Flynn v. Helena Cab & Bus 
Co., 21 P.2d 1105. 94 Mont. 204 
Neb—Meyer v. Platte Valley Const. 

Co., 25 N.W.2d 412. 147 Nob. 860 
Ohio—Heidle v. Baldwin, 161 NE. 
44. 118 Ohio St. 375. 58 A.L.R 1186 
—Graff v. Clark. App., 79 N E 2d 
166—Young v. Swartz, App., 34 N. 
E 2d 795—Stevens v. L-pley, 189 N. 
E 260, 46 Ohio App 445—Adams v. 
llarvitt. 164 N E. 773, 30 Ohio App. 
211—Baltimore & O R Co v. Mil¬ 
ler, 156 N E 222. 23 Ohio App 255. 
Pa.—Zltkovic v. Handel, Com PI. 90 
Pittsb.Leg.J. 532. 

Tex —Dallas Ry & Terminal Co. v. 
Orr, Civ App.. 210 S W 2d 863, af¬ 
firmed. Sup., 215 S W 2d 862. 

Wash —Click v. Ropes. 138 F 2d 858. 
18 Wash 2d 260—Warren v. Hynes, 
102 P.2d 691, 4 Wash 2d 128—Gi¬ 
rardi v. Union High School Dist. 
No 1, Skagit County, 93 P.2d 298, 
200 Wash 21. 

Wis—Schmallenberg v. Smith, 296 
NW. 597, 237 Wis. 285 
42 CJ p 1276 note 10 [b] (2). 

(3) Effect of traffic lights.—Bryan 
v. Battoe. 160 S.W.2d 369, 290 Ky. 
47. 

(4) Duty to pass beyond, or to 
right of, center of intersection before 
making left turn. 

Conn.—Heimer v. Salisbury, 142 A. 

749. 108 Conn. 180. 

Wash.—Levine v. A. A. Owen Lum¬ 
ber Co.. 84 P.2d 353, 196 Wash 673. 

Instructions held not prejudicial 

U.S.—Klas v. Yellow Cab Co.. C.C.A. 
Ill., 106 F.2d 935. 

Ala.—Brown v. Standard Casket Mfg. 

Co.. 176 So. 358. 234 Ala. 512. 

N.Y.—Bailey v. Herrmann, 1 N.Y.S.2d 
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the rule should make an appropriate request there¬ 
for, and, if he fails to do so, he cannot later at¬ 
tack the court's charge as given. 1 * The propriety 
of instructions affecting the right of way at in¬ 
tersections depends on the special circumstances 
of the case ; 13 and failure of the court to instruct 
on the right of way at an intersection has been 


held not to constitute error where no instruction 
on the point was requested . 14 The court may mod¬ 
ify a requested instruction by striking out an im¬ 
proper part thereof . 15 

The court need not and should not charge on 
matters having no application under the pleadings, 
evidence, or claims of proof of the parties . 16 An 


404. 253 AppDiv. 125. followed in 1 
N.Y.S.2d 405. 253 App.Div. 126. 
Tenn.—Kroger Grocery & Baking Co. 
v. Addington, 74 S.W.2d 650, 18 
Tenn.App. 191. 

Wash.—Leer v. Cohen. 116 P.2d 535. 
10 Wash.2d 239. 

12. Minn.—Hayden v. Lundgren, 221 
N.W. 715. 176 Minn. 449. 

N.J.—Kemp v. Bright. 141 A. 796, 104 
N.J.Law 629. 

13. Md.—Yellow Cab Co. v. Bradin, 
191 A. 717. 172 Md. 388. 

Elements of right of way Instruc¬ 
tion set forth 

Wash.—Martin v. Hadenfeldt. 289 P. 
533. 157 Wash. 563. 

14. Okl.—Oklahoma Natural Gas 
Corporation v. Schwartz, 293 P. 
1087, 146 Okl. 250. 

15. Tenn.—Kroger Grocery & Baking 
Co. v. Addington, 74 S.W.2d 650, 
181 Tenn App. 191. 

16. Conn.—Bullard v. De Cordova, 
175 A. 673, 119 Conn. 262. 

Ill.—Scott v. Vurdulas, 264 Ill.App. 
495. 

Ky.—W. M. Abbott Transfer Co. v. 

Kruse, 114 S.W.2d 731, 272 Ky. 479. 
Wash.—Bowen v. Odland, 93 P.2d 
366, 200 Wash. 257. 

Applicability to pleadings and evi¬ 
dence in general see infra 9 556. 
Instructions held erroneous tinder 
pleadings 

Del.—Ellis v. Camper, 196 A. 166, 9 
W.W.Harr. 14. 

Mo.—Egan v. Palmer, 293 S.W. 460, 
221 Mo.App. 823. 

Instructions held not erroneous un¬ 
der pleadings 

Iowa.—Mclsha v. Dillon, 243 N.W. 

295, 214 Iowa 1324. 

Mo.—Sullivan v. Union Eledtric 
Light ft Power Co., 56 S.W.2d 97, 
331 Mo. 1065. 

Instructions held sufioieut, warrant¬ 
ed, or erroneously refused under 
evidence 

(1) Generally. 

Ark.—Loda v. Raines, 100 S.W.2d 973, 
193 Ark. 513. 

Cal.—Benjamin v. Noonan, 277 P. 
1045, 207 Cal. 279—Jennings v. 

Arata, 188 P.2d 298, 83 Cal.App.2d 
143—Shifflette v. Walkup Drayage 
ft Warehouse Co., 169 P.2d 996, 74 
Cal.App.2d 903—Lennlng v. Chlolo, 
147 P.2d 410, 63 Cal.App.2d 611— 
Miller v. Cranston, 106 P.2d 963, 41 
Cal.App.2d 470—Setsuko Nltta v. 
Haslam, 83 PM 676, 188 Cal.App. 


736—McNally v. Casner, 18 P.2d 94, 
128 Cal.App. 680—Pinelio v. Taylor, 
17 P.2d 1039, 128 Cal.App. 508— 
Howard v. National Ice Cream Co, 
2 P.2d 211, 115 Cal.App. 639. 
Colo.—General Poods Sales Co. v. 

Smith, 97 P.2d 429, 105 Colo. 305. 
Conn.—Mosite v. Kirchstein, 145 A. 
753, 109 Conn. 77. 

Ind.—H. E. McGonigal, Inc. v. Eth- 
erington, App., 79 N.E.2d 777— 
Earle v. Porter, 40 N.E 2d 381, 112 
Ind App 71—Denmure v. Bray, 27 
N.E 2d 135. 108 Ind App 60. 

Iowa—Kiesau v. Vangen, 285 N.W. 
181, 226 Iowa 824. 

Ky.—Arnold v. Sauer, 202 S.W.2d 
1001, 305 Ky. 48. 

Minn.—Odegard v. Connolly, 1 N.W. 
2d 137, 211 Minn. 342—Kunkel v. 
Paulson, 266 N.W. 441, 197 Minn. 
107—Eichhorn v. Lundin, 216 N.W. 
537, 172 Minn. 591. 

Mo.—Pogue v. Rosegrant, 98 S.W.2d 
528—Davie v. Cape Yellow Cab Co , 
App., 191 S.W.2d ’302—Zimmerman 
v. Salter, App., 141 S.W.2d 137— 
Vandenberg v. Snider, App., 88 S. 
W 2d 201. 

N J.—Rich v. Central Electrotype 
Foundry Corporation, 3 A.2d 584, 
121 N J Law 481. 

N.Y.—Same v. Davison, 1 N.Y.S.2d 
374, 253 AppDiv. 123. 

N.C.—Pearson v. Luther, 193 S.E. 739, 
212 N.C. 412. 

Ohio—Kessler v. Brown, App., 32 N. 
E 2d 68. 

Or.—Kitohel v. Gallagher, 270 P. 488, 
126 Or. 373. 

Pa.—Eveready OH Co. v. Orlovitz, 187 
A 83 3, 124 Pa.Super. 41. 

Utah.—Collins v. Liddle, 247 P. 476, 
67 Utah 242. 

Vt.—Paul v. Drown, 189 A. 144, 108 
Vt. 458, 109 A.L.R. 1085—Jasmin v. 
Parker, 148 A. 874, 102 Vt. 405. 
Va.—Smith v. Clark, 46 S E.2d 21. 
187 Va. 181—Temple v. Moses, 8 
S.E.2d 262, 175 Va. 320. 

Wash.—Boyle v. Lewis, 193 P.2d 
332—Brewer v. Berner, 131 P.2d 
940, 15 Wash.2d 644—Karp v. Her¬ 
der, 44 P.2d 808, 181 Wash. 583— 
Weikert v. Daniels, 35 P.2d 22, 178 
Wash. 416. 

| (2) Right of way. 

Ark.—Jacks v. Culpepper, 67 S.W.2d 
94, 183 Ark. 505. 

Cal.—De La Torre v. Johnson, 264 
P. 485, 203 Cal. 874—Gulley v. 
Daggett, 182 P.2d 613, 80 Cal.App. 
2d 784—Garland v. Hirsh, 169 P. 
2d 405, 74 Cal.App.2d 629—Miller 
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v. Cranston, 106 P.2d 963, 41 Cal. 
App.2d 470—Cummins v. Yellow 
& Checker Cab Co., 15 P.2d 636, 121 
Cal.App. 170. 

Colo —Bauserman v. White, 114 P.2d 
557, 108 Colo. 101. 

Ga—O’Farrell v. Templeman, 146 S 
E. 914, 39 Ga App 222. 

Iowa—Slmanek v. Behel, 7 N.W.2d 
792, 232 Iowa 11-50—Stein v. 

Sharpe, 296 N W. 155, 229 Iowa 812 
Md.—Hazlitt v. Dewlow, 189 A. 213, 
171 Md. 398—Jersey lee Cream Co 
v. Bach, 157 A 277, 161 Md. 285- 
Taxicab Co. v. Ottenritter, 135 A 
587, 151 Md. 525. 

Mich—Michaels v. Smith, 216 N.W. 
413. 240 Mich. 671 

Minn.—Schnorc v. Baldwin, 14 N.W. 

2d 447, 217 Minn 394 
Mo.—Barr v. Nafziger Baking Co , 41 
S W 2d 559, 328 Mo. 423—Stone v. 
Garrett Const. Co., App., 92 S.W. 
2d 951. 

N J.—'Craig v. Morgonweck, 194 A. 

188, 15 N J.MIsc. 637 
NC—Piner v. Richter, 163 S.E. 561, 
202 NC. 573. 

Ohio —Kessler v. Brown, App, 32 N. 
E 2d 68. 

Wash.—Strong v. Ernst, 14 P.2d 697, 
169 Wash. 617—Burge v. Anderson, 
3 P 2d 131, 164 Wash. 609. 

(3) Signal for turn. 

Minn —Eichhorn v. Lundin, 216 N.W. 

637, 172 Minn. ‘591. 

Or.—Black v. Stith, 100 P.2d 485, 164 
Or. 117 

Va—Smith v. Clark, 46 S.E 2d 21, 
187 Va. 181. 

(4) Stop signs. 

Cal.—Bauer v. Davis, 111 P.2d 715, 
43 Cal App.2d 764. 

Ill.—Graham v. Dressen, 10 N.E.2d 
843, 292 Ill.App. 15. 

Mo.—Hartley v. McKee, App., 86 S. 
W.2d 359. 

Tenn.—Atchley v. Sims, 128 S.W.2d 
975, 23 Tenn.App. 167. 

Instructions held not warranted or 
required under evidence 

(1) Generally. 

Ala.—White v. Thorington, 120 So. 
914, *219 Ala. 101—L. Hammel Dry 
Goods Co. v. Hinton, 112 (So. 638, 
216 Ala. 127. 

Cal.—Carlin v. Prickett, 184 F.2d 945, 
81 Cal.App.2d 688—Reilly v. Cal¬ 
ifornia St. Cable R. Co., 173 P.2d 
872, 76 Cal.App.2d 620—Elmore v. 
Lassen County, 61 P.2d 481, 10 Cal. 
App.2d 229—Lowenbruck v. Stigl- 
meier, 46 P.2d 251, 7 Cal.App.2d 
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instruction pointing out the rule relative to decep¬ 
tion is authorized only when the evidence shows 
or justifies an inference that the disfavored driver 
was deceived by the actions of the favored driver 
and had reasonable grounds for going forward . 17 
The reciprocal rights and duties of motorists, one 
traveling on a state highway and the other on an 
intersecting road, may be covered by separate in¬ 
structions . 18 
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§ 549. — Vehicles Following, Overtaking, 
or Passing 

Appropriate Instructions should be given In actions 
for Injuries arising out of the following, overtaking, or 
passing of one vehicle by another. 

Appropriate instructions on the issues should be 
given in an action for injuries arising out of the 
following, overtaking, or passing of one vehicle 
by another . 19 Such instructions, under the con- 


204—Markham v. Hancock Oil Co.. 
37 P:2d 1087, 2 Cal.App.2d 392. 
Fla.—City of Tallahassee v. Ash¬ 
more, 27 So.2d 660. 

Ind —Standard Oil Co of Indiana v. 
Thomas. 13 N.E.2d 336. 105 Ind. 
App. 610. 

Towa—Judd v. Rudolph, 222 N.W. 

416, 207 Iowa 113, 62 A L R. 1174. 
Md.—Greenfold v. Hook. 8 A 2d 888, 
177 Md 116, 136 ALK. 1485 
Mich.—Bunker v. Reid, 238 N.W. 265, 
255 Mich 536. 

Minn—Anderson v. Gray, 288 N.W. 
704, 206 Minn. 367. 

Mo—Feeherty v. Sullivan, App., 129 
S.W.2d 926. 

N C —.Sebastian v. Ilorton Motor 
Lines, 197 S.E. 539, 213 NC 770 
Ohio.—Gustely v. Bowman, App, 34 
NE.2d 784—-Adams v. Harvitt, 164 
NE. 773, 30 Ohio App 211 
Or.—Black v. Stith. 100 P 2d 185, 1'64 
Or. 117—Rew v. I>orn, 85 P.2d 
1031, 160 Or 368. 

pa—Clee v Brinks, Inc, 5 A 2d 387, 
135 Pa Super 345—Follweiler v 
Pennsylvania Power & Light Co., 
Com PI , 20 Leh L.J. 409. 

S.D.—Smith v. Aspaas, 21 N.W.2d 
878. 

Va —Hatfield v. Thomas, 41 S E 2d 
460, 186 Va. 7—Brown v Wallace, 
35 BE 2d 793. 184 Va. 570—Scott 
v. Cunningham, 171 S.E. 104, 161 
Va 367. 

Wash — Plenderlloth v. McGuire, 180 
I\2d 808—Portland-Seattle Auto 
Freight v Jones, 131 P.2d 736, 15 
Wash 2d 603—Leer v Cohen, 116 P. 
2d 535. 10 Wash.2d 239. 

(2) Definition of “intersection.”—- 
Herring v. Bollinger, <29 S.W.2d 676, 
181 Ark. 925. 

(3) Right of way. 

Colo.—Johnsen v. Baugher, 22 P 2d 
855, 92 Colo. 588. 

Fla.—City of Tallahassee v. Ashmore, 
27 So.2d 660. 

Ga.—Smeltzer v. Atlanta Coach Co., 
160 S.E. 665, 44 Ga App. 53—C. J. 
Hamper Grocery Co. v. Sauls, 144 
S.E. 403, 38 GaApp. 487. 

Ill.—Greene v. Noonan, 23 N.E.2d 
720, 372 Ill. 286. 

Ind.—Mattes v. Brugner, 159 N.E. 

156, 88 Ind.App. 36. 

Iowa.—Bletzer v. Wilson, 276 N.W. 
836, 224 Iowa 884. 

Kan. — Heiserman v. Aikman, 186 P. 
Id 26*2, 168 Kan. 700. 


Ky.—Walton v. Grant, 194 S.W.2d 
366, 302 Ky. 194. 

Me—Hill v. Janson, 31 A 2d 236, 139 
Me. 344. , 

Md.—Yellow Cab Co. v. Bradln, 191 
A 717, 172 Md. 388 

Mich—Silkworth v. Fitzgerald, 272 
N.W. 702, 279 Mich 349 
Minn.—Kunkcl v Paulson, 266 N.W. 
441, 197 Minn. 107 

Mo—Bramblett v. Harlow, App., 76 
S.W.2d 626. 

NH—Adams v. Landry, 35 A.2d 610, 
93 N.H. 74 

Ohio—WMlaman v. Graber, 11 N E 
2d 710. 57 Ohio App 39. 

Or—Winters v Blsaillon, 54 P.2d 
1169, 15*2 Or 578 

Fa—Hostetler v. Kmseley, 185 A. 
300, 322 Pa. 218. 

S.D—Slammerjohan v. Sims, 31 N. 
W 2d 449. 

Tex—Karger v. Rio Grande Valley 
Citrus Exchange, Civ App, 179 S 
W 2d 816, error refused. 

Wash—Bowen v. Odland, 93 P.2d 
366, 200 Wash 257 

Wis —Roellig v. Gear, 260 N.W. 232, 
217 Wis. 651. 

(4) Stopping. 

Ill.—Wever v. Staggs, 264 Ill.App. 
556. 

Iowa —Amelsburg v. Lunning, 14 N. 

W.2d 680, 234 Iowa 852 
N.J—Yates v. Madigan, 171 A. 679, 
112 N.J Law 443, affirmed 176 A. 
36*2, 114 N.J.Law 258. 

17. Wash.—Cramer v. Bock, 149 P. 
2d 525, 21 Wash.2d 13. 

18. Neb—Schrage v. Miller, 242 N. 
W. 649, 123 Neb. 266. 

19. U.S—Shell Pipe Line Co. v. 
Robinson, C C.A.Okl , 66 F2d 861. 

Iowa—Sanford v. Nesbit. 11 N.W.2d 
695, 234 Iowa 14—Harrington v. 
Fortman, 8 N.W.2d 713, 233 Iowa 
92. 

Ky—Pedigo v. Osborne, 129 S.W.2d 
996, 279 Ky. 85—Prichard v. Col¬ 
lins, 15 S.W.2d 497, 228 Ky. 635. 
Minn.—Dziewczynski v. Lodermeier, 
259 N.W. 65, 193 Minn. 680. 

Mo.—Mann v. Payne, 159 S.W.2d 602, 
349 Mo. 89. 

Ohio.—Thompson v. Kerr, App., 51 N. 
E 2d 742. 

Tenn.—Talley v. Dalton, 10 Tenn. 

| App. 597. 
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Tex.—J. M. Radford Grocery Co. v. 
Andrews, 5 S.W.2d 1010, reversed 
on other grounds, Com.App, 15 S. 
W 2d 218. 

Wash—Zurfluh v. Lewis County, 91 
P.2d 1002. 109 Wash. 378. 

Wis.—Geason v. Schaefer, 281 N.W. 
■681, 229 Wis 8. 

Instructions held erroneous or prop, 
erly refused 

US.—Shell pipe Line Co v. Robin¬ 
son, CCA ()kl„ 66 F.2d 861. 

Ala—Buffalo Rock Co v. Davis, 154 
So. 556. 228 Ala 603—Brasfield v. 
Hood, 128 So. 433, 221 Ala. 240— 
Jones v. Colvard, 109 So. 877, 215 
Ala 216 

Ark—Oster v. Jones, 84 S.W.2d 604, 
191 Ark 246. 

Cal.—Spear v Leuenberger, 112 P.2d 
43, 44 Cal App 2d 236—Collins v. 
Hodgson, 42 lV2d 700, 5 Cal App 2d 
366—Putnam v. Pickwick Stages, 
Northern Division, 276 P. 1055, 98 
Cal App 268. 

Conn —Ezzo v. Geremlah, 142 A. 461, 
107 Conn 670 

Ga—Fanar v Farrar, 152 S.E. 278, 
41 Ga.App. 120 

Ill.—Hanusik v. Hanlon, 258 Ill.App. 
114. 

Iowa —Voiles v. Hunt, 240 N.W. 703, 
213 Iowa 1231—Looney v. Parker, 
230 N.W. 570, 210 Iowa 85. 

Ky.—C. L. & L Motor Express v. 

Lyons. 53 S W.2d 978, 245 Ky 611. 
Md —Greer Transp. Co. v. Knight, 
146 A 851, 157 Md 528 
Mo—iStermolle v. Bminard, App., 24 
S W 2d 712—Bowles v Eisenmayer, 
App, 22 S.W.2d 884. 

N.J —Goolsby v. Public Service Co¬ 
ordinated Transport, 157 A. 124, 
9 N.JMisc 1158. 

NY—Heibeck V. Hess, 239 N.Y.S. 

200, 228 AppDiv. 194 
Ohio.—Marchal v. Frankman, App , 
58 N.E 2d 679. 

Or —Bly v. Moores Motor Co, 28 P. 

2d 627, 145 Or. 528. 

Pa.—Kelly v. Crawford, 8 A.2d 449, 
137 Pa.Super. 197—McCaulif v. 
Griffith, 168 A. 536, 110 Pa.Super. 
522. 

Vt.—Packard v. Quesnel, 12 A.2d 164, 
112 Vt. 175. 

Wash.—Zurfluh v. Lewis County, 91 
P.2d 1002, 199 Wash. 378—Fawcett 
v. Manny, 19 P.2d 934, 172 Wash. 
212, followed in Mercer v. Lover¬ 
ing, 19 P.2d 936, 172 Wash. 700. 
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trolling decisions on the question, should be ap- | plicable under the pleadings 20 and evidence, 21 and. 


Instructions held sufflolamt, proper, 
or erroneously refuted 
Ala.—Brasfleld v. Hood. 128 So. 488. 
221 Ala. 240. 

Ark.—Southwestern Bell Telephone 
Co. v. Balcsh. 76 S.W.2d 291. 189 
Ark. 1085. 

Cal.—Petersen v. Devine. 156 P.2d 
93$, 68 Cal.App *2d 387—Spear v. 
Leuenberger, 112 P.2d 43. 44 Cal. 
App 2d 236—rauer v. Davis, 111 P. 
2d 715. 43 Cal.App 2d 764—Duncan 

V. Corder & Son. 78 P.2d 739. 26 
Cal.App.2d 46—Butcher v. Thorn¬ 
hill. 58 P.2d 179. 14 Ca1.App.2d 149 
—Ackles v. Lane. 3*5 P.2d 200. 140 
Cal.App. 188—Webster v. Harris, 6 
P.2d 88, 119 Cal.App. 46—Schatte 
v. Maurice. 2 P.2d 489. 116 Cal. 
App 161. 

Conn—Madison v. Morovltz, 188 A. 
665, 12*2 Conn. 208—Ghent v. Ste¬ 
vens, 159 A. 94, 114 Conn. 415. 
Iowa—Anderson v. Strack, 17 N.W. 
2d 719. 236 Iowa 1—Steon v. Hunt, 
11 N W 2d 690. 234 Iowa 38—Bobst 
v. Hcxle Truck Line, 267 N W. 

673, 221 Iowa 823—Scott v. H'n- 
man, 249 N.W. 249. 216 Iowa 1126 
—Johnson v. McVicker. 247 N W. 
488. 216 Iowa 654—Dillon v. Dia¬ 
mond Products Co., 245 N.W. 725, 
•215 Iowa 440. 

Ky.—McFarland v. Bruening, 185 S. 

W. 2d 247, 299 Ky. 267—Whitney v. 
Penick, 136 S.W 2d 570. 281 Ky. 
474—Consolidated Coach Corpoia- 
tlon v. Saunders, 17 S W.2d 233, 
229 Ky. 284. 

Md.—Christy v. Hammond. 155 A. 
3 22, 161 Md. 139—Greer Transp Co. 
v. Knight, 146 A. 851, 157 Md. 528. 
Mass.—MnnHell v. Larsen, 42 N.E 2d 
520, 311 Mass. 607. 

Mich.—Alley v. Klotz, 31 N.W.Sd 
816, 320 Mich. 521—McGrath v. 

Hargraves. 17 NW.2d 733, 310 

Mich. 510. 

Minn—Stone v. Sigel, 248 N.W. 285, 
189 Minn. 47. 

Miss.—Hammond v. Morris, 126 So. 
906, 166 Miss. 802. 

Mo.—Sisk v. Industrial Track Const. 
Co., 295 S.W. 751, 316 Mo. 1143— 
Sloan v. Farmer, App., 168 S.W. 
2d 467—Christman v. Reichholdt, 
App., 150 S.W.2d 527—Junk v. 
Tucker Transp. Co., App., 52 S.W. 
2d 570—Berthold v. Danz, App., 27 

5. W.2d 448. 

N.Y.—Rutledge v. City of New York, 
10 N.Y.S 2d 417, 256 App.Div. 515. 
N.C.—Holland v. Strador, 5 S.E*2d 
811, 216 N.C. 436—Murphy v. Ashe- 
vllle-Knoxville Coach Co., 156 S. 
E, 650, 200 N.C. 92. 

N.D.—Schulkey v. Brown, 230 N.W. 

6, 59 N.D. 345. 

Or.—French v. Christner, 143 P.2d 

674, 173 Or. 158—Bly v. Moores 
Motor Co., 28 P.2d 627, 145 Or. 
528. 


Pa.—Vierling v. Fry, 46 A.2d 473. 364 
Pa. 66—Jinks r. Currie, 188 A. 356. 
824 Pa. 632. 

Va.—Drumwright v. Walker, 189 S.E. 
310, 167 Va. 307. 

Wash.—Devereaux ▼. Blanchard, 26 
P.2d 82, 174 Wash. 673—Jacklin v. 
North Coast Transp. Co., 5 P.2d 
325, 165 Wash. 236—Stanhope v. 
Strang, 250 P. 351, 140 Wash. 693. 

90. Mo.—Bach v. Diekroeger, App., 
184 S W2d 755. 

Applicability to pleadings and evi¬ 
dence in general see infra 9 856. 

Instructions held proper under plead, 
lags 

Ga.—Simpson Grocery Co v. Holley, 
180 SE 501. 51 Ga Arp 355. 

Ill—Leideck v. City of Chicago, 248 
111.App. 545. 

Mo —Bowman v. Moore. 167 S.W.2d 
675, 237 Mo App 1163—Setzer v. 

Ulrich, App, 90 S.W 2d 154. 

Okl —Indian Territory Illuminating 
Oil Co. v. Johnson, 58 P.2d 888, 177 
Okl. 288. 

21. Instructions held erroneous or 
properly refused under evidence 

US—Acme Freight Lines v. Black¬ 
mon, CC.AGa, 131 F 2d 62—Cram 
v Evcloff, C.C.A Minn, 127 F.2d 
486—Dromoy v. Inter State Motor 
Freight Service, C.C.A Ill., 121 F. 
2d 361. 

Cal -—Elford v. Hiltabrand, 146 P’2d 
610, 63 Cal App 2d 65—Moore v. 
Miller, 125 P.2d 576. 51 Cal App.2d 
674—Collins v Hodgson, 4 2 P.2d 
700, 5 Cal App.2d 366. 

Colo.—Consolidated Truck Co. V. 

Jones, 25 P.2d 721, 93 Colo. 297. 
Conn.—Ezzo v. Geremiah, 142 A. 461, 
107 Conn 670. 

Ill.—'Sheridan v. Fullerton, 18 N.E.2d 
741, 298 Ill.App 622. 

Iowa.—Geh1bach v. McCann, 249 N. 

W. 144, 216 Iowa 296 
Kan —Cathcart v. Dunn, 69 P.2d 698, 
146 Kan. 193. 

Ky.—Elliott v Drury’s Adm’x, 200 
SW.2d 141, 304 Ky. 93—Fahren- 
holtz v. Loomis, 132 SW.2d 307, 
280 Ky. 9—Wright v Clausen, 92 
S.W.2d 93, 263 Ky. 298—Wright v. 
Clausen, 69 S.W.2d 1062, 253 Ky. 
498, 104 A.L.R. 480—United Coach 
Corporation v. Finley, 49 S.W.2d 
544, 243 Ky. 658. 

Mass.—Buda v. Foley, 19 N.E.2d 537, 
302 Mass. 411. 

Mich.—Michigan Fire & Marine Ins. 
Co. v. Pretty Lake Vacation Camp, 
25 N.W. 2d 166, 316 Mich. 197— 
Felsenfeld v. Chattaway, 253 N.W. 
280, 266 Mich. 234. 

Minn.—Zobel v. Boutelle, 238 N.W. 
49, 184 Minn. 172. 

Miss.—Rhodes v. Fullllove, 134 So. 
840, 161 Miss. 41. 

Mo.—Schroeder v. Rawlings, 127 S. 
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W.24 671, 644 Mo. <80—Pelt* r- 
Spesla, App., 61 S.W.2d 402. 

N.H.—Cutler ▼. Young, 6 A.2d 163, 
90 N.H. 203. 

Ohio.—Marchal ▼. Frankman, App.„ 
58 N.E 2d 679—Carle v. Courtrlght, 
40 N.E.2d 431, 69 Ohio App. 69. re¬ 
hearing denied 42 N.E.2d 296, 69> 
Ohio App. 69. 

Va—Scott v. Cunningham, 171 6.E- 
104. 161 Va. 367. 

Wash.—Hook v. Kirby, 17 P.2d 567. 
175 Wash. 352—Curtis v. Perry, 1* 
P.2d 840, 171 Wash. -642—Barnett 
v. Bull. 250 P. 955, 141 Wash. 133. 

Wis.—Spice v. Kuxman, 239 N.W. 
497, 206 Wis. 293. 

Instructions held warranted, requir¬ 
ed, or erroneously refused under 
evidence 

U.S.—Kleibor v. Colonial Stores, C.C- 
A.N.C., 159 F.2d 894. 

Arlz—Webb v. Hardin, 89 P.ld 39, 
53 Ariz. 310. 

Ark.—Crown Coach Co. v. Palmer, 
102 S.W.2d 853, 193 Ark. 739. 

Cal —Petersen v. Devine, 156 P.2d 
936. 68 Cal App 2d 387—Butcher v. 
Thornhill, 58 P 2d 179. 14 Cal App. 
2d 149—Coppock v. Pacific Gas A 
Electric Co. 30 P 2d 549, 137 Cal. 
App. 80—Schatte v Maurice, 2 P. 
2d 489, 116 Cal App. 181—Wil¬ 

liams v. Pickwick Stages System, 
297 P. 98, 112 Cal.App. 697. 

Ga—Eldson v Felder, 25 S.E 2d 41, 
69 Ga.App. 225—Simpson Grocery 
Co. v. Ilolley, 180 S.E. 601, 51 Ga. 
App. 355—Idle Hour Club v. Rob¬ 
inson, 3 57 S.E. 125. 42 Ga App. 6*50. 

Ill —Gleason v Cunningham, 44 N.E. 
2d 940, 316 Ill.App. 286—Leideck v. 
City of Chicago, 248 III App. 545. 

Ind —Gulley v. Hamm, 73 N.E.2d 188, 
117 Ind.App. 593. 

Iowa.—Anderson v. Strack, 17 N.W. 
2d 710, 236 Iowa 1—Monen v. Jew¬ 
el Tea Co, 288 N.W. 637, 227 Iowa 
547—Reardon v. Hprmnnscn, 275 
N.W. 6. 223 Iowa 3 207—McCoy v. 
Cole, 249 N.W. 213, 216 Iowa 1320 
—Kuhn v. Kjose, 248 N.W. 230, 218 
Iowa 36. 

Ky. —Whitney v. Penick, 136 S.W.2d 
670, 281 Ky. 474—Vale v. Illinois 
Tipe Line Co., 134 S W.2d 940, 281 
Ky. 1—Rose v. Edmonds, 111 S.W. 
2d 427, 271 Ky. 36. 

Md.—Greer Transp. Co. V. Knight, 
146 A. 851, 157 Md. 528. 

Mich.—Alley v. Klotz, 31 N.W.2d 816, 
320 Mich. 621—Hetler v. Holtrop, 
281 N.W. 434. 285 Mich. 570. 

Minn.—Schmitt ▼. Emery, 2 N.W.2d 
418, 211 Minn. 547, 139 A.L.R. 1242 
—Dziewczynski v. Lodermeler, 250 
N.W. 65. 193 Minn. 580. 

Mo.—Chamberlain v. Missourl-Arkan- 
sas Coach Lines, 173 S.W.2d 57. 351 
Mo. 203—Hornsby v. Fisher, 35 S. 
W.2d 689—Bach v. Diekroeger, 
App., 184 S.W. 2d 755—Christman r. 



61 C.J.& 


MOTOR VEHICLES 


§ 550 

in accordance with general rules, should not be Proper and correct instructions on the issues 

confusing or misleading. 22 should be given in actions for injuries involving 

§ 550. ■■■ ■ Vehicles at Rest or Unattended motor vehicles which were at rest or unattended. 22 

Appropriate instructions should be given In actions The instructions in such actions should be applica¬ 
tor Injuries Involving motor vehicles which were at rest . ... . 

or unattended. foie under the pleadings and evidence 24 and should 


Relchholdt. App., 150 S.W.2d 527— 
Fawkes v. National Refining Co., 
130 S.W.2d 684, 235 Mo.App. 433, 
certiorari quashed State ex rel. 
National Refining Co. v. Shain, 139 

5. W.2d 996. 346 Mo. 224—Grave- 
mann v. Huncker, App., 71 S.W.2d 
69—Schlue v. Missouri Pacific 
Transp. Co., App., 62 S W 2d 934— 
Wilson v. BUck, App., 60 S.W.2d 
673. 

N.H.—Bouvier v. Allen, 174 A. 783, 87 
N.H. 119. 

N.D.—Schulkey v. Brown, 230 N.W. 

6. 69 ND 345. 

Ohio.—Thompson v. Kerr, App., 51 N. 
E.2d 742. 

Okl.—Belford v. Allen, 80 P.2d 671, 
183 Okl. 266—Cushing Refining & 
Gasoline Co. v. Deshan, 300 P. 312, 
149 Okl. 225. 

Or.—Heinrich v. Booth, 73 P 2d 696, 
158 Or. 16—Goebel v. Vaught, 269 
P. 491, 126 Or. 332. 

Pn.—Jones v. Bell Tel. Co of Pa., 49 
A.2d 272. 169 Pa Super. 656 
SD.—Wallace v. Brende, 292 N.W. 
870. 67 S D. 326. 

Va—Isenhour v. McGranighan, 17 S. 

E2d 383, 178 Va. 365. 

Wash—Grapp v. Peterson, 168 P 2d 
400, 25 Wash.2d 44—American 

Products Co. v. Villwock, 109 J J 2d 
570. 7 Wash.2d 246. 132 A L R. 1010 
—Farmer v. School Dist. No 214. 
King County. 17 P.2d 899, 171 
Wash. 278. 

28. Instructions held confusing or 
misleading 

Ala.—Townsend v. Adair, 134 So. 637, 
223 Ala. 150—Strickland v. Davis, 
128 So. 233, 221 Ala. 247. 

Mo —Felts v. Spesia, App., 61 S.W.2d 
402. 

Instructions held not confusing or 
misleading 

Conn—Amato v. Desenti, 169 A. 611, 
117 Conn. 612. 

Mo.—Bowman v. Moore, 167 S.W.2d 

675, 237 Mo.App. 1163. 

Instructions held ambiguous 

Cal.—Collins v. Hodgson, 42 P.2d 
700, 5 Cal.App.2d 366. 

23. Ark.—H. L. Wilson Lumber Co. 
v. Koen, 151 S.W.2d 681, 202 Ark. 

676. 

Ga.—Phillips v. Roberts, 144 S.E. 651, 
166 Ga. 897—Blue's Truck Line v. 
Harwell, 194 S.E. 399, 57 Ga.App. 
136, reversed on other groundB 
Harwell v. Blue's Truck Line, 199 
S.E. 739, 187 Ga. 78, mandate con¬ 
formed to Blue*s Truck Line v. 
Harwell, 200 S.E. 500, 59 GeuApp. 
805. 


Ky.—McLellan v. Threlkeld, 129 S. 
W.2d 977, 279 Ky. 114. 

N.C.—Clarke v. Martin, 8 S.E.2d 230, 
217 N.C. 440. 

Tex.—Herman Hale Lumber Co. v. 
Belser, Civ.App., 30 S.W.2d 409, af¬ 
firmed Belser v. Herman Hale 
Lumber Co., Com.App., 41 S W.2d 
208. 

Instructions held proper or errone¬ 
ously refused 

Ala.—Littlejohn v. Staggers, 125 So. 
61. 23 Ala.App. 32-2. 

Ariz.—Dennis v. Stukey, 294 P. 276, 
37 Ariz. 299, rehearing denied 295 
P. 971, 37 Ariz. 510. 

Cal —Callison v. Dondcro, 124 P.2d 
852, 51 Cal App 2d 403—Hunton v. 
California Portland Cement Co, 123 
V 2d 947, 50 Cal.App.2d 684—Chris¬ 
tiansen v. Rollings, 112 P.2d 723, 
41 Cal. App.2d 332—Fleming v. 
Flick, 35 r.2d 210, 140 Cal App. 14 
—Silvey v. Harm, 8 P.2d 570, 120 
Cal.App. 561. 

Conn —Evans v. Byrolly Transp. Co., 
197 A 758, 124 Conn. 10—De Lucia 
v. Kneeland, 142 A. 742, 108 Conn. 
191- Doerr v. Woodland Transp. 
Co, 136 A. 693, 105 Conn. 689. 

Fla —Allen v. Hooper, 171 So. 513, 
126 Fla. 458. 

Iowa—Havungs v. Falk, 27 NW.2d 
16, 238 Iowa 285—Smith v. Pust, 6 
N.W.2d 315, 232 Iowa 1194. 

Kan—Sponable v. Thomas, 33 P.2d 
721, 139 Kan. 710. 

Ky —Tucker v. Ragland-Potter Co., 
148 S.W.2d 691, 285 Ky. 533. 

Minn.—Ball v. Gessner, 240 N.W. 100, 
185 Minn. 105—Edblad v. Brower, 
227 N.W, 493, 178 Minn. 406. 

Mo.—Crites v. Kansas City Public 
Service Co., 190 S.W.2d 924—Her¬ 
rington v. Hoey, 139 S.W.2d 477, 
345 Mo. 1108. 

N.J —Schadel v. Honig, 131 A. 624, 4 
NJ.Misc. 56. 

Ohio.—Ewing v. Burkhardt Brewing 
Co., 15 N.E.2d 160, 57 Ohio App. 
463. 

Or.—Ceccacci v. Garre, 76 P 2d 283, 
158 Or. 466. 

Wash.—Neeley v. Bock, 50 P.2d 524, 
184 Wash. 135—Gaches v. Daw, 10 
P.2d 1111, 168 Wash. 162. 

Wis.—Butts v. Ward, 279 N.W. 6, 227 
Wis. 387, 116 A.L.R. 1441. 

Wyo.—Jackson v. W. A. Norris, Inc., 
93 P.2d 498, 54 Wyo. 403. 

Instructions held erroneous or prop¬ 
erly refused 

Ala.—Chambers v. Cox, 130 So. 416, 

| 222 Ala. 1. 


Ark.—Floyd v. Johnston, 100 S.W.2d 
975, 193 Ark. 518. 

Cal.—Beck v. Azcarate, 122 P.2d 933, 
50 Cal.App.2d 264—Fleming v. 
Flick, 35 P.2d 210, 140 Cal App 14. 
Fla.—C. W. Zarlng & Co. v Dennis, 
19 So 2d 701. 155 Fla 150. 

Ga.—Kelly v. Locke. 198 SE 754, 186 
Ga. 620, mandate conformed to 199 
S.E 544, 58 Ga.App. 658—Mishoe v. 
Davis, 14 S.E.2d 187, 64 Ga.App. 
700. 

Kan.—Berry v. Weeks. 73 P.2d 1086, 
146 Kan 969. 

Md—Peoples Drug Stores v. Wind¬ 
ham, 12 A 2d 532. 178 Md. 172. 
Mass—Baggs v. Ilirschfield, 199 N. 

E 136, 293 Mass 1. 

Minn.—Mechler v. McMahon, 239 N. 

W. 605, 184 Minn. 476 
Mo.—Bedsaul v. Feeback, 106 S.W. 
2d 431, 341 Mo. 50—(Mason v. Lcnz, 
61 S.W.2d 727, 332 Mo. 1113—Mc- 
Grory v. Thurnau, App., 84 SW.2d 
147. 

N.H—Berounsky v. Ogden. 9 A.2d 
510, 90 N H. 334—Laflamme v. 

Lewis. 192 A. 851, 89 N.H. 69. 

N Y —Teich v. liuppert, 194 N.Y.S. 

645, 201 App.Div. 682. 

NC—Webb v. Hutchins, 44 S.E.2d 
350, 228 NC. 1—Leary v. Norfolk 
Southern Bus Corporation, 18 S.E. 
2d 426. 220 NC. 745. 

Ohio.—Pugh v. Akron-Chicago 
Transp. Co., 28 NE 2d 1015, 64 Ohio 
App 479, affirmed 28 N E 2d 501, 
137 Ohio St 164—Leonard v Kreid- 
er, 1 NE2d 956. 51 Ohio App 474— 
Ashdown v. Tresise, 160 N E 502, 
26 Ohio App. 575, affirmed Tresise 
v. Ashdown, ICO NE 898, 118 Ohio 
St. 307, 58 A.LR. 1476 
Okl.—Farmers’ Union Co-op. Gin Co. 
v. Squyres, 145 P 2d 949, 193 Okl. 
578. 

Or.—Ceccacci v. Garre, 76 P.2d 283, 
158 Or. 466—Hickerson v. Jossev, 
282 P. 768, 131 Or. 612, rehearing 
denied 283 P. 1119. 131 Or. 612. 
Vt.—Hunter v. Preston, 166 A. 17, 
106 Vt 327. 

Va—Armstrong v. Rose, 196 S.E. 613, 
170 Va. 190. 

Wis.—Devine v. Bischel, 254 N.W. 

621, 215 Wis. 331. 

Instructions held not prejudicial 
Ill.—Barnstable v. Calandro. 270 Ill. 
App. 57. 

Iowa.—Hayungs v. Falk, 27 N.W.2d 
15, 238 Iowa 285. 

Mo.—Crites v. Kansas City Public 
Service Co.. 190 S.W.2d 924. 

34. Instructions held proper 
Cal.—Ouchida v. Potter, App., 192 P. 
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not be confusing or misleading.** 

§ 551. -Identity and Status of Operator 

The general rules governing the necessity of appro¬ 
priate and correct instructions on the issues In actions 
for Injuries have been applied to Instructions involving 
the Identity and status of the operator of a motor vehicle. 

The general rules respecting the giving of ap¬ 


propriate instructions on the issues in actions for 
injuries, and the necessity that instructions correct¬ 
ly set forth the law applicable under the pleadings 
and evidence, have been applied to matters involv¬ 
ing the identity of the operator of a motor vehi¬ 
cle, 26 and his status, 27 such as his status as a serv¬ 
ant or employee, 28 or his status as an agent, 29 a 


2d 493—Barone v. Jones, 177 P.2d 
30, 77 Cal.App.2d 656. 

Colo.—Calnon v. Sorel, 119 P.2d 615, 
108 Colo. 467. 

Fla.—Baggett v. Ddvis, 169 So. 372, 
124 Fla. 701. 

Ind.—Swanson v. Slagal, 8 N E 2d 
993, 212 Ind. 394—Gerlot v. Swartz, 

7 N.E.2d 960. 212 Ind. 292. 

Iowa.—Ilayungs v. Falk, 27 N.W 2d 
16, 238 Iowa 285—Engle v Nelson, 
263 N.W. 605, 220 Iowa 771. 

Mich.—Reid v. Coon, 219 N.W. 613, 
243 Mich. 37. 

Mo.—Crites v. Kansas City Public 
Service Co, 190 SW.2d 924—Her¬ 
rington v. Hoey, 139 S.W.2d 477, 
345 Mo. 1108—Day v. Banks, App, 
143 S.W.2d 68. 

Neb.—Folken v. Petersen, 1 N.W 2d 
916, 140 Neb 800. 

N.H.—Sanders v. H. P. Welch Co., 26 
A.2d 34, 92 N.H. 74. 

N.C.—Lambert v. Caronna, 175 S E. 
303. 206 NC. 616. 

Pa.—Struppler v. Rexford, 192 A. 886, 
326 Pa. 545. 

Wash.—Caches v. Daw, 10 P.2d 1111, 
168 Wash. 162. 

Instructions held erroneous or prop¬ 
erly refnsed 

Ark.—Floyd v. Johnston, 100 S W.2d 
975, 193 Ark. 618—Coca Cola Bot¬ 
tling Co. of Blytheville v Doud, 76 
S.W.2d 87. 189 Ark. 986. 

Cal.—Fcnnessey v. Pacific Gas & 
Electric Co.. 124 P.2d 51, 20 Cal. 
2d 141. 

Ga.—Mi shoe v. Davis, 14 S.E.2d 187, 
64 Ga.App. 700. 

Ill.—Russell v. Consolidated For¬ 
warding Corp., 71 N.E.2d 853, 330 
Ill.App. 529—Pearlman v W. O. 
King Lumber Co., 23 N.E.2d 826, 
302 Ill.App. 190—McLaren v. F. 
Byrd. Inc. ( 15 N.E.2d 993. 296 Ill. 
App. 345. 

Ky.—Basham's Adm’x v. Witt, 159 S. 
W.2d 990, 289 Ky. 639—Tucker v. 
Ragland-Potter Co., 148 S.W.2d 691, 
285 Ky. 533—McLellan v. Threl- 
keld, 129 S.W.2d 977, 279 Ky. 114. 

Mich.—Patt v. Dilley, 263 N.W. 749, 
273 Mich. 601. 

Mo.—Brinkley v. United Biscuit Co. 
of America, 164 S.W.2d 325, 349 
Mo. 1227—State ex rel. Anderson v. 
Hostetter, 140 S.W.2d 21, 346 Mo. 
249—Anderson v. Kraft, App., 129 
S.W.2d 85, certiorari quashed State 
ex rel. Anderson v. Hostetter, 140 
S.W.2d 21, 346 Mo. 249—Jackson 
v. City of Malden, App., 72 S.W.2d 


850—Hollensbe v. Pevely Dairy Co., 
App, 38 S W.2d 273. 

N.H.—Adams v. Severance, 41 A 2d 
233, 93 N.H. 289—Luflamme v. Lew¬ 
is, 192 A. 851, 89 N.H. 69. 

N.J.—Perry v. Public Service Coordi¬ 
nated Transport, 56 A.2d 617, 136 
N J Law 398. 

Ohio—Mclntire v. Wallace, App, 64 
N.E 2d 66—Kern v. Contract Cart¬ 
age Co., 9 N.E.2d 869, 55 Ohio App. 
481. 

Or.—Frame v. Arrow Towing Service, 
64 r.2d 1312, 155 Or. 522—Hicker- 
son v. Jossey, 282 P. 768, 131 Or. 
612, rehearing denied 283 P. 1119. 
131 Or 612. 

Tenn—C.nris v. Eberling, 71 S.W.2d 
215. 18 Tenn App. 1. 

Wis —Bauer v. Bahr, 2 N.W.2d 698, 
240 Wis. 129. 

25. Ala—McBride v. Baggett 

Transp Co , 35 So 2d 101—Cham¬ 
bers v Cox, 130 So 416, 222 Ala. 1. 

26. Instructions held proper 

Ark.—Kurry v. Frost. 162 S.W.2d 48. 
204 Ark. 386 

Cal—Tsirlis v Standard Oil Co. of 
California, 90 l\2d 128, 32 Cal App. 
2d 469. 

Conn.—Smith v. Firestone Tire & 
Rubber Co., 177 A. 524, 119 Conn. 
483. 

D.C —Walsh v. Rosenberg, 81 F.2d 
659, 65 App.D.C. 157. certiorari de¬ 
nied 56 SCt. 747, 298 US. 663, 80 
L.Ed. 1388. 

Mo—Johnessce v. Central States Oil 
Co., App., 200 S W.2d 383. 

Instruction held erroneous 

Cal.—Simmons v. Lamb, 94 P.2d 814, 
35 Cal.App.2d 109. 

27. Instructions held proper or erro¬ 
neously refused 

(1) Generally. 

Ala—Spurling v. Fillingim, 12 So.2d 
740, 244 Ala. 172. 

Ariz.—Selaster v Simmons, 7 P.2d 
258, 39 Ariz. 432. 

N.J.—Wasserman v. Schnoll, 28 A.2d 
883, 129 N.J Law 224, affirmed Was¬ 
serman v. Schwartz, 31 A.2d 820, 
130 N.J.Law 176. 

Ohio.—General Exchange Ins. Co. v. 
Elizer, App., 31 N.E.2d 147. 

(2) Control over driver or vehicle. 
U.S.—Jackson v. Blue, C.C.A.Va., 162 

F.2d 67. 

Mo.—Haynie v. Jones, 127 S.W.2d 
105, 233 Mo.App. 948—Counts v. 
Thomas, App., 63 S.W.2d 416. 

Tenn.—Wilson v. Moudy, 123 S.W.2d 
828, 22 Tenn.App. 356. 
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Instructions held erroneous or prop¬ 
erly refused 

(1) Generally. 

Ill.—Kinsman v. Peterson, 8 N.E.2d 
957, 291 Ill.App. 1. 

Tenn—Wilson v. Moudy, 123 S.W.2d 
828, 22 Tenn.App. 356. 

(2) Control over driver or vehicle. 
U S.—MeCoy v. Universal Carlonding 

& Distributing Co., C.C.A.Ohio, 82 
F.2d 342. 

Md —Brawner v. Hooper, 135 A. 420, 
151 Md 579. 

Mo.—Ridge v. Jones, 71 S.W.2d 713, 
335 Mo. 219. 

28. N.C.—Robinson v. Standard 

Transp. Co , 199 S E. 725. 214 N C. 
489. 

Instructions held proper or errone¬ 
ously refused 

U S —Montgomery v Hutchins. C. 
C.A.Cal , 118 F 2d 661—Silent Auto¬ 
matic Sales Corporation v. Stayton, 
CCA Mo, 45 F 2d 471. 

Cal —Pignet v. City of Santa Monica. 
115 P.2d 194, 45 Cal App 2d 766— 
Lowell v Harris, 74 F.2d 551, 24 
Cal App 2d 70—Valencia v San 
Jose Scavenger Co., 69 P.2d 480, 21 
Cal App 2d 469. 

Tnd —Van Drake v. Thomas, 38 N.E. 

2d 878. 110 Ind.App 586. 

Iowa—Glass v. Hutchinson Ice 

Cream Co, 243 N.W. 352, 214 Iowa 
825. 

N.D —Leonard v. North Dakota Co- 
Op. Wool Marketing Ass'n, 8 N.W. 
2d 576, 72 N D 310. 

S.C —Brown v. Tweed Lumber Co., 
166 S.E. 401, 167 S.C. 383. 
Instructions held erroneous or prop¬ 
erly refused 

Ala—Duke v. Williams, 32 So.2d 362. 
Cal.—Peters v. United Studios, 277 P. 

156, 98 Cal App. 373. 

III.—Richardson v. Franklin, 235 Ill. 
App. 440. 

Iowa—Christenson v. Northwestern 
Bell Telephone Co., 270 N.W. 394, 
222 Iowa 808. 

Mo.—King v. Rieth, 108 S.W.2d 1, 
341 Mo. 467. 

N.Y.—Gutov v. Krasne, 42 N.Y.S.2d 
20, 266 App.Div. 302, affirmed 55 N. 
E.2d 372, 292 N.Y. 602. 

Tex.—West Texas Produce Co. v. 
Pate, Clv.App., 64 S.W.2d 381. 

89. U.S.—R. J. Reynolds Tobacco 
Co v. Newby, C.C.A.Idaho, 145 F.2d 
768. 

Conn.—Whipple v. Fardig, 146 A. 847, 
109 Conn. 460. 
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bailee, 80 or an independent contractor; 81 and such 
rules 'have also been applied to instructions in¬ 
volving the family purpose doctrine, 82 joint enter¬ 
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prise, 88 and, in general, the operation of a vehicle 
with the consent, or in the business or scope of 
employment, of another. 84 


N.C.—Holleman v. Taylor, 158 S.E. 
88. 200 N.C. 618. 

Instruction* held proper or errone¬ 
ously refused 

U.S.—L. A. Wood & Co. v. Taylor, C. 

C.A.Ga., 154 F.2d 548. 

Cal.—Planet v. City of Santa Monica, 
115 P.2d 194. 45 Cal.App 2d 766- 
Martin v. Miqueu, 98 P.2d 816, 37 
Cal.App.2d 133. 

Conn.—Rinalll v. Kurtz, 166 A. 916, 
117 Conn. 165. 

Idaho.—Gorton v. Doty, 69 P.2d 136, 
57 Idaho 792. 

Ky.—Wilson v. Deegan’s Adm’r, 139 
S.W.2d 58, 282 Ky. 547. 

Instructions held erroneous or prop¬ 
erly refused 

Ala.—Kelly v. Hanwick, 153 So. 269, 
228 Ala 336. 

Idaho.—Hopkins v. Pfeffer, 74 P.2d 
97, 58 Idaho 396—Gorton v. Doty, 
69 P.2d 136, 67 Idaho 792. 

Md—Pennsylvania It. Co v. Lord, 
151 A. 400. 159 Md. 518. 

Mass.—Simmons v. Rabinowitz, 164 
N.E. 806, 266 Mass 109. 

Minn.—Novotny v. Bouley, 27 N.W.2d 
813, 223 Minn 592 

Mo—Mulanix v Reeves, 112 S W 2d 
100, 233 Mo App, 143, certiorari 

quashed State ex rel und to Use 
of Reeves v Shain. 122 S W 2d 885, 
343 Mo. 550. 

Ohio—Ilomlar v Great Lakes Tow¬ 
ing Co . 57 N K 2d 792, 74 Ohio App. 
110—Alloy Cast Steel Co v Ar¬ 
thur. 179 NE. 743, 40 Ohio App. 
503. 

Tenn —Gulf Refining Co. v. Frazier, | 
15 Tenn App. 6C2. 

Instructions held confusing or mis¬ 
leading 

Ill.—Smoot v. Hollingsworth, 265 III. 
App. 447. 

Instructions held not misleading 

Ark—Gurdin v Fisher, 18 S.W.2d 
345, 179 Ark. 742. 

Instructions held not prejudicial 

W.Va.—Ercole v. Daniel, 141 S E. 631, 
106 W.Va. 118. 

30. Instruction held erroneous 

N.Y.—Knapp v. Gould Automobile 
Co., 299 N.Y.S. 688, 252 App.Div. 
430. 

31. U.S.—Stanolind Oil & Gas Co. v. 

Trosclair, C.C.A.Ind., 166 F.2d 229, 
certiorari denied Trosclair v. Stan¬ 
olind Oil & Gas Co., 68 S.Ct. 1086, 
834 U.S. 820, 92 L.Ed. -. 

Ind.—Jones v. Bergman, 15 N.E. 2d 
740, 105 Ind.App. 429. 

Ohio.—Cushman Motor Delivery Co. 
v. Bernlck, 8 N.E.2d 446. 55 Ohio 
App. 31. 

Instructions held not erroneous 
Ind.—Van Drake v. Thomas, 38 N.E. 
2d 878, 110 Ind.App. 586. 


Pa.—Kissell v. Motor Age Transit 
Lines. 53 A.2d 593, 357 Pa. 204. 
Instructions held properly refused 
Ala.—Hackney v. Dudley, 113 So. 401, 
216 Ala. 400. 

38. Ill.—Williams v. Stearns. 256 Ill. 
App. 425. 

42 C.J. p 1278 note 49 [b] (5). 
Instructions held proper 

D.C.—Smith v. Doyle, 98 F.2d 341, 
69 App.DC. 60. 

Utah.—Mehr v. Child, 61 P.2d 624, 
90 Utah 348. 

Instructions held erroneous or prop¬ 
erly refused 

Ga.—Mitchell v Mullen, 164 S.E 278, 
45 Ga App. 285. 

Neb.—Pieohota v. Rapp, 27 N W.2d 
682, 14S Neb 442. 

Or.—Foster v. Farra, 243 P. 778, 117 
Or 286. 

WVa—Jenkins v. Swank, 180 S.E. 
10. 116 WVa. 116. 

33. Instruction held proper 

Or—Sehaircr v. Johnson, 272 P. 1027, 
128 Or. 409. 

34. Cal.—Schellenberg v. Southern 
California Music Co., 35 P.2d 156, 
139 Cal.App 777 

Ga—Abelman v. Ormond. 187 S E. 
393, 53 Ga App 753—Yellow Cab 
Co. v. Nelson, 134 S.E. 822, 36 Ga. 
App. 694 

Iowa.—Allbaugh v. Ashby, 284 N.W. 
816, 226 Iowa 574. 

N Y —Aarons v. Standard Varnish 
Works, 296 N.Y.S 312. 163 Mlse. 
84, affirmed 37 N.Y.S.2d 910, 254 
App. 560. 

Okl.—Barall Food Stores v. Bennett, 
153 P.2d 106. 194 Okl. 508. 

Wash.—Bradley v. S. L. Savidge, 
Inc., 152 P.2d 149, 21 Wash.2d 556. 

Instructions held proper or errone¬ 
ously refused 

U.S—Jones v. Weaver, C.C.A.Ariz., 
123 F 2d 403—Kopycinski v. Farrar, 
P C N.D, 63 F.Supp 857, appeal 
dismissed, C.C A., 155 F.2d 725. . 
Ark,—Richards v. McCall, 58 S.W.2d 
432, 187 Ark. 61. 

Cal—Tuderios v. Hertz P lvurself 
Stations, 160 P.2d 654, 70 Cal.App. 
2d 192—Alberts v. Lytle, 37 P.2d 
705, 1 Cal.App.2d 682. 

Conn.—Matulis v. Gans, 141 A. 870, 
107 Conn. 562. 

D.C.—Jones v. King, 113 F.2d 522, 
72 App.D.C. 257. 

Ga.—Atlanta Laundries v. Goldberg, 
30 S.E.2d 340, 71 Ga.App. 130— 
Parker v. Smith, 18 S.E 2d 659, 66 
Ga.App. 667—American Fidelity & 
Casualty Co. v, McWilliams, 191 S. 
E. 191. 55 G&.App. 658—C. J. Kam- 
per Grocery Co. v. Sauls, 144 S.E. 
403, 38 Ga.App. 487. 

Ind.—Van Drake v. Thomas, 38 N.E. 
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2d 878, 110 Ind.App. 686—Vincen¬ 
nes Packing Corporation v. Tros- 
per, 23 N.E.2d 624, 108 Ind.App. 7. 
Iowa.—Hoover v. Haggard, 260 N.W. 

540, 219 Iowa 1232. 

Kan.—Ilausam v. Poehler, 242 P. 
449, 120 Kan. 119. v 

Ky.—Wilson v. Deegan's Adm’r, 18 9 
S.W.2d 58, 282 Ky. 547. 

Md —Great Atlantic & Pacific Tea 
Co. v. Noppenberger, 189 A. 434, 171 
Md. 378—Dippel v. Juliano, 137 A. 
514, 152 Md. 694. 

Mich.—Tunis v. Eding, 273 N.W. 761, 
280 Mich. 440. 

Mo.—Berry v. Emery, Bird, Thayer 
Dry Goods Co, 211 S.W.2d 35— 
Rath v. Knight, 55 S.W.2d 682— 
Brucker v. Gambaro, 9 S.W.2d 918 
—Nagle v. Albcrter, App., 63 S.W. 
2d 289 

Neb —Dafoe v. Grantski, 9 N.W.2d 
488, 143 Neb 344 

N.J —Auer v. Smelalr Refining Co., 
137 A 555, 103 N J.Law 372, 54 A. 
L.R 623. 

N.Y.—Meyers v. Meyers. 38 N.Y.S. 

2d 461, 265 App Div. 939. 

S C —Stevens v. Moore, 46 S.E 2d 73. 
211 SC. 498— Holder v. Haynes, 7 
S E 2d 833, 193 SC. 176 
Va—TJ-Run-It Co. v. Merryman, 153 
SE. 664, 154 Va. 467—Crowell v. 
Duncan. 134 S E. 676, 145 Va. 489. 
50 A.L.R. 1426. 

Wash—Carlson v. Wolski, 147 P.2d 
291, 20 Wash 2d 323—Mattson v. 
Cragin, 272 P. 36, 149 Wash. 638. 
Wih.—C hristiansen v. Schenkenberg. 
236 N.W. 109, 204 Wis. 323—Zeid- 
ler v. Goelzer, 211 N.W. 140, 191 
Wis. 378. 

Instructions held erroneous or prop¬ 
erly refused 

U S.—National Battery Co. v. Levy, 
C.CA.Mmn., 126 F 2d 33, certiorari 
denied Levy v. National Battery 
Co., 62 S.Ct. 1294, 316 U.S. 697. 86 
L.Ed. 1767. 

Ala.—Harris v. Bell, 176 So. 469, 234 
Ala. 679. 

Cal.—Tsirlis v. Standard Oil Co. of 
California, 90 P.2d 128, 32 Cal.App. 
2d 469. 

Conn.—Tierney v. Correia, 180 A. 282, 
120 Conn. 140. 

Ga.—Jordan v. Thompson, 198 S.E. 
302, 58 Ga.App. 199—Bunch v. Mc- 
Leskey, 161 S.E. 382, 44 Ga.App. 
268. 

Ill.—Vukovich v. Sleboda, 261 Ill. 
App. 416. 

Ind.—Bryan v. Pommert, 87 N.E 3d 
720, 110 lnd.App. 61. 

Iowa.—Gehlbach v. McCann, 249 N. 
W. 144, 216 Iowa 296—Waldman v. 
Sanders Motor Co., 243 N.W. 655, 
214 Iowa 1139. 

Ky.—Euster v. Vogel, 18 S.W.2d 1028, 
227 Ky. 735. 
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$ 552. -Competency of Operator 

Instructions as to the competency of the operator 
of a motor vehicle by reason of age, Intoxication, or other¬ 
wise are governed by the general rules applicable to In¬ 
structions In civil actions. 

The general rules governing instructions in civil 
actions have been applied to instructions involving 
the competency of the operator of a motor vehi¬ 
cle, 35 including instructions involving the age 36 or 
intoxication 37 of such an operator, or his opera¬ 
tion of a motor vehicle without a proper license. 38 


§ 553 . -Lights and Equipment 

Appropriate Instructions under the Issues may be 
given with respect to the brakes, headlights, rear lights, 
steering apparatus, or other equipment on a motor ve¬ 
hicle Involved In a collision. 

Where the issues are properly raised, appropri¬ 
ate instructions correctly setting forth the Jaw 
should be given with respect to the necessity, ade¬ 
quacy, or operation of particular equipment or 
mechanisms on a motor vehicle, 33 such as the 
brakes, 40 and particular equipment or mechanisms 


Md. —Great Atlantic ft Pacific Tea 
Co. v. Noppenberger, 189 A. 434. 171 
Md. 378— O'Dell v. Barrett, 163 A. 
191. 163 Md. 342. 

Mich.—Karl v. Gary, 238 N.W. 629, 
255 Mich. 621. 

Mo.—Kaufman v. Baden Ice Cream 
Mfrs., App., 7 S.W.2d 298. 

N.Y.—Houlihan v. Selengut, 42 N.Y. 
S.2d 457, 266 App Div 489, reargu¬ 
ment denied 45 N.Y.S.2d 116, 266 
App Div. 993. 

N.C.—White v. McCabe, 180 S E. 704, 
208 N.C. 301. 

Ohio.—Homlar v. Great Lakes Tow¬ 
ing Co., 67 N.E.2d 792. 74 Ohio 
App 110—Lytle v. Union Gas & 
Electric Co., 167 N.E. 804, 24 Ohio 
App. 314. 

Tenn.—Silver Fleet Motor Express 
v. Bilbrey, 120 S.W.2d 997, 22 Tenn. 
App. 244. 

W.Va.—Hammond v. Thacker Coal & 
Coke Co., 143 S.E. 91, 105 W.Va. 
423. 

Instructions bald confusing or mis¬ 
leading 

Fla.—Western Union Telegraph Co. 
v. Michel, 163 So. 86, 120 Fla. 511. 

Mo.—Bobos v. Krey Packing Co., 296 
S.W. 157, 317 Mo. 108. 

Znstruotlons held not confusing or 
misleading 

Conn—Smith v. Firestone Tire & 
Rubber Co., 177 A. 624, 119 Conn. 
483. 

Ind—Dunbar v. Demarce, 2 N.E.2d 
1003. 102 Ind.App 586. 

Iowa.—McQuillen v. Moyers, 241 N. 
W. 442, 213 Iowa 1366. 

42 C.J. p 1278 note 49 [c] (7), (8). 

Instructions held not prejudicial 

Pa.—French v. Bcmscheck, Com.Pl., 
63 Montg.Co.L.R. 194. 

W.Va.—Stone v. Rudolph, 32 S E 2d 
742, 127 W.Va. 335. 

36a Cal.—Shifllette v. Walkup Dray- 
age & Warehouse Co., 169 P.2d 996, 
74 Cal App.2d 903. 

N.J.—Hala v. Worthington, 31 A. 2d 
844, 130 N.J.Law 162. 

Wis.—Kaboth v. Schrewe, 247 N.W. 
835, 211 Wis. 280. 

Instruction held not prejudicial 

Va.—P. L. Farmer, Inc., v. Clmlno. 
41 S.E.2d 1, 185 Va. 965. 


36. Instructions held erroneous or 
properly refused 

Cal.—llohbs v. Transport Motor Co., 
141 P 2d 738, 22 Cal 2d 773, prior 
opinion 134 P.2d 489. 

Ga.—Mitchell v. Mullen. 164 SE 276, 
45 Ga App. 282. 

Mass—Conrad v. Mazman, 191 N.E. 

765, 287 Mass. 229. 

Utah.—Wilcox v. Wunderlich. 272 P. 
207, 73 Utah 1—Collins v. Liddle, 
247 P. 476, 67 Utah 242. 

Instructions held not erroneous 
Or.—Miller v. Semlcr, 2 P 2d 233, 137 
Or. 610, rehearing denied Millar v. 
Somler, 3 P.2d 987, 137 Or. 610. 
Tex—Heinsheimer v Burkhart, 122 S 
W.2d 1063, 132 Tex. 336. 

37. Ky—Whitney v. Penick, 136 S. 
W.2d 570. 281 Ky. 474. 

Instructions held proper or warrant¬ 
ed 

Idaho.—Jones v. Mikesh, 95 P 2d 575, 
60 Idaho G80—Packard v. O’Neil, 
262 P. 881, 45 Idaho 427, 56 A.L R. 
317. 

Ind.—Jones v. Cary, 37 N.E 2d 944, 
219 Ind. 268. 

Iowa.—Martin v. Momyer, 300 N.W. 

310, 230 Iowa 1158. 

Okl.—Western States Grocery Co. v. 

Mirt, 123 P.2d 266, 190 Okl. 299. j 
Or.—Willoughby v. Driscoll, 120 P. ! 
2d 768, 168 Or. 187, affirmed 121 P. 
2d 917, 168 Or. 187. 

Wash.—Garcia v. Moran, 77 P.2d 988, 
194 Wash. 328. 

Instructions held erroneous or prop, 
erly refused 

Conn.—Giddings v. Honan, 159 A. 271, 
114 Conn. 473, 79 A.L.R. 1215 
Ky.—Sanders v. Lakes, 109 S.W 2d 
36. 270 Ky. 98. 

Mo.—Blackburn v. Ready-Mixed Con¬ 
crete Co., App., 188 S.W.2d 526. 
Neb.—Hackbart v. Rohrig, 287 N.W. 
665, 136 Neb. 825. 

Tex.—Schroeder v. Whisenant, Civ. 
App., 98 S.W,2d 571, error granted. 

38. Instructions held erroneous 
Conn.—Morosini v. Davis, 148 A. 371, 

110 Conn. 358. 

Mass.—Kenyon v. Hathaway, 174 N. 
E. 463, 274 Mass. 47, 73 A.L.R. 
156. 

Instruction held not erroneous 

Cal.— ShifHette v. Walkup Drayage ft 
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Warehouse Co., 169 P.2d 996, 74 
Cal.App.2d 903. 

39. Instructions held proper 

Cal—Alward v. Paolo, 179 P.2d 6, 
79 Cal App. 1—Maus v. Scavenger 
Protective Ass’n, 39 P.2d 209, 2 
Cal.App.2d 624. 

Conn.—Malon v. Adley Express Co., 
173 A. 159, 118 Conn. 565. 

Ind —Daugherty v. Hunt, 38 N.E 2d 
250, 110 Ind.App. 264. 

Iowa.—McCarthy v. Mnndery, 294 N. 

W. 583, 229 Iowa 372. 

Or.—Cosgrove v. Trace v. 64 I*. 2d 
1321, 156 Or. 1—McCallister v. Fur- 
ra. 243 P. 785. 117 Or. 278 
Wash—American Products Co. v. 
Villwock, 109 P 2d 570, 7 Wash.2d 
246, 132 A.L R. 1010. 

Instruction held properly refused 
Or.—Foster v. Farra, 243 P. 778, 117 
Or. 286. 

Instruction held not mideading 

Okl.—Bow ring v. Deneo Bus Lines, 
162 P.2d 525. 196 Okl. 1. 
Instruction held not prejudicial 
U.S.—Dryfoos v. Scavenger Service 
Corporation, C.C.A.IU., 11G F.2d 637. 

40. Neb—Knoohe v. Pease Grain & 
Seed Co.. 277 N.W. 798. 134 Neb. 
130. 

Wash.—Petersen v. Seattle Automo¬ 
bile Co., 271 P. 1001, 149 Wash. 648. 

Instructions held proper or errone¬ 
ously refused 

Cal.—Aston© v. Oldfield, 155 P.2d 398, 

67 Cal.App.2d 702—Vedder v. Bire- 
ley, 267 P. 724, 92 Cal.App. 52. 

Colo.—Parker v. Ullom, 271 P. 187, 84 
Colo. 433. 

Ga.—Harper v. Hall, 46 S E.2d 201, 76 
Ga.App. 441—Railway Exp. Agency 
v. Standridge, 24 S.E.2d 504, 68 Ga. 
App. 836. followed in 24 S.E.2d 508, 

68 Ga.App. 843—Eddleman v. As¬ 
kew, 179 S.E. 247, 50 Ga.App. 640— 
Folds v. City Council of Augusta, 
151 S.E. 685, 40 Ga.App. 827—C. J. 
Kamper Grocery Co. v. Sauls, 144 
S.E. 403, 38 Ga.App. 487—Orange 
Crush Bottling Co. v. Smith, 132 
S.E. 2 59, 35 Ga.App. 92. 

Ind.—Rentschler v. Hall, 69 N.E.2d 
619, 117 lnd.App. 265. 

Iowa.—Fierce v. Heusinkveld, 14 N. 

W.2d 275, 234 Iowa 1348. 

Kan.—Dick's Transfer Co. v. Miller, 
119 P.2d 464, 164 Kan. 674. 
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such as headlights, 41 rear lights or taillights, 48 
or clearance lights, 43 the accelerator, 44 steering 
apparatus, 45 windshield, 4 * windshield wiper, 47 
wheels or tires, 48 or chains; 49 also, with respect to 
knowledge or notice of defects, 50 such as knowl¬ 
edge or notice of defective brakes. 51 

§ 554. -Lookout, Signals, and Warnings 

Appropriate Instructions warranted by the pleadings 


and evidence may be given on the duty or failure of the 
operator of a motor vehicle to maintain a proper lookout 
and to give a signal or warning of his approach. 

An instruction on the duty or failure of the op¬ 
erator of an automobile to give a signal or warning 
of its approach may be properly given under the 
evidence of some cases, 52 even though the evidence 


Ky—Whitney v. Penick, 136 S.W.2d 
570. 281 Ky. 474. 

Minn.—Heath v. Wolcsky, 233 N.W. 
239. 181 Minn. 492. 

Mo.—Fortner v. Kelly. 60 S.W 2d 642, 
227 Mo.App. 933 

Neb.—Herman v. Flrestine, 21 N.W. 

2d 444. 146 Neb. 730 
Wash —Jacklln v North Coast 

Transp. Co., 6 P.2d 325, 165 Wash. 
236. 

Instruction* held erroneous or prop, 
erly refused 

Ind —Hoi s* ! v . Cain, 53 N.E 2d 769, 
222 Tnd 330. 

Ky —Womack v. Ison. 95 S W 2d 277, 
264 Ky. 640 

Wash—Hcllenthal v Edmonson, 290 
P 831. 158 Wash 276—Pi-tersen v. 
Seattle Automobile Co., 271 P. 1001, 
149 Wash 648. 

Instruction held misleading' 
lnd —Hoescl v. Cain, 53 N.E 2d 769, 
222 Ind 330. 

41. Ga.—Harwell v. Blue’s Truck 
lane, 199 S E 739. 187 Ga. 78. man¬ 
date conformed to 200 S E. 500, 59 
GaApp. 305. 

Or —Ceccacvi v. Garre, 76 P 2d 283, 
158 Or 166 

Instructions held sufficient, proper, 
or erroneously refused 

Cal.—Cha’mers v. Hawkins, 248 P. 

727, 78 Cil App. 733. 

Idaho.—Geist v. Moore, 70 P.2d 403, 
58 Idaho 149. 

Kan—Sponable v Thomas, 33 P 2d 
72D, 139 Kan. 725. 

Ky.—Allender Co. v. Browning’s 
Adtn'x, 46 S.W 2d 116, 242 Ky. 273. 
Minn.—Heath v. Wolesky. 233 N.W. 

239, 181 Minn. 492. 

Mo.—Counts v. Thomas, App., 63 S. 
W.2d 416. 

N.Y.—Holland v. Peterkin, 216 N.Y.S. 

464. 217 App.Div. 57. 

Ohio.—Darby v. Jarrett, 159 N.E. 858, 
26 Ohio App. 194. 

Or.—Schrunk v. Hawkins, 289 P. 
1073, 133 Or. 160. 

R.I.—Little v. Rubin, 6 A.2d 683, 
62 K.l. 438. 

Wash.—Gooschin v. Ladd, 33 P.2d 
653. 177 Wash. 625. 

Instructions held erroneous or prop¬ 
erly refused 

Cal.—Olden v. Bablcora Develop¬ 
ment Co., 290 P. 1062, 107 Cal.App. 
899. 

Colo.—Zang v. Wright, 28 P.2d 580, 
98 Colo. 80. 

GL C J.S.-41 


fra —Kelly v. Locke, 194 S.E. B95. 57 
Ga.App. 78, reversed on other 
grounds 198 S.E. 754. 186 Ga. 620, 
mandate conformed to 199 S E 544, 
58 Ga.App. 658, vacated 199 SE 
544, 58 Ga.App. 558. 

Ill.—Miller v. Burch, 254 Ill.App. 387. 

Ky—McCulloch's Adin’r v. Abell’s 
Adm’r, 115 S W.2d 386. 272 Ky 756 

Mass—Lorkllng v Wiswell, 61 N.E. 
2d 15, 318 Mass. 160. 

Miss--Marx v. Berry, 168 So. 61, 176 
Miss. 1. 

Wash—Barer v. Pattee, 287 P. 886, 
156 Wash 637. 

Instruction held misleading 

Cal.—White v. Davis, 2S4 P. 1086, 103 
Cal.App. 531. 

Instruction held not misleading 

Cal —Katz v. T. I. Butler Co., 254 P. 
679, 81 Cal.App. 747. 

42. Ga.—Harwell v. Blue’s Truck 
Line, 199 S E. 739. 187 Ga 78. man¬ 
date conformed to 200 S.E. 500, 59 
GaApp 305. 

Mo —Cox v. East St. Louis City 
Lines, App., 181 S.W.2d 193. 

Wash—Rowe v. Safeway Stores, 128 
P.2d 293, 14 Wash.2d 363. 

Instructions held sufficient or proper 

Ga—Juhan v. Roberts, 140 S E. 46, 
37 GaApp. 310. 

Iowa—Klsling v. Thierman, 243 N.W. 
552, 214 Iowa 911, 

Mo —Cox v. East St. Louis City 
Lines, App., 181 S.W.2d 193. 

Neb —Illef v. Roberts Dairy Co., 296 
N.W. 331, 138 Neb. 885. 

Wash.—Pozar v. Blankenship, 282 P. 
52, 154 Wash. 261. 

Instructions held erroneous 

Ark —Floyd v. Johnston, 100 S.W.2d 
975, 193 Ark. 518. 

Cal —Mahar v. Mackay, 132 P.2d 42, 
55 Cal.App.2d 869. 

Ill.—McDermott v. McKeown Transp. 
Co. 263 Ill.App. 325—Mowat v. 
Sandel, 262 Ill.App. 395. 

Vt.—Packard v. Quesnel, 22 A.2d 164, 
112 Vt. 175. 

Instructions held not misleading 

Ky.—Fry & Kain v. Keen, 59 S.W. 2d 
3, 248 Ky. 548. 

Wash.—Rowe v. Safeway Stores, 128 
P.2d 293. 14 Wash.2d 363. 

43. Instruction held not misleading 

Pa.—Nevin Bus Line v. Paul R. Ho- 
stetter Co., 155 A. 872, 305 Pa. 72. 
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44. Instruction held properly re¬ 
fused 

Minn.—Stoker v. Anderson, 238 N.W. 
685. 184 Minn. 339. 

45. Instruction held not erroneous 
Or.—Cosgrove v. Tracey, 64 P.2d 

1321. 156 Or. 1. 

48. Instructiou held properly re¬ 
fused 

Cal.—Ntff v. Kern County, 134 P.2d 
44. 57 Cal App.2d 86. 

47. Instruction held not erroneous 
Wash.—Gooschin v. Ladd, 33 P.2d 

653. 177 Wash 625. 

Instruction held erroneous 
N.H—Laflamme v. Lewis. 192 A. 861, 
89 NH. 69. 

48. Instruction held proper 

U.S.—Heald v. Mllburn, C.C.A Ill. 125 
F 2d 8. certiorari denied Milburn 
v. Heald, 62 S Ot. 1267. 316 U.S. 681, 
86 LEd 1754. and 62 S.Ct. 1268, 
316 U.S. 681. 86 LEd. 1754. 
Instructions held properly refused 
Ala—Motor Terminal & Transporta¬ 
tion Co v. Millican, 12 So.2d 96, 244 
Ala. 39 

Colo.—Edelen v. Simpson, 144 P.2d 
986, 112 Colo 1. 

49. Instruction held not erroneous 

RI —United Electric Rys. Co v. 
Pennsylvania Petroleum Products 
Co., 192 A. 749. 58 R.I. 305. 

50. Instruction held proper 

Or.—Cosgrove v. Tracey, 64 P.2d 
1321, 156 Or. 1. 

Instruction held properly refused 

Ala—Motor Ttrminal & Tiansporta- 
tion Co. v. Millican, 12 So.2d 96, 
244 Ala. 39. 

51. Instructions held sufficient or 
proper 

Ark.—Cox v. Divine, 63 S.W.2d 982. 
187 Ark. 1162. 

Cal.—Walters v. Du Four, 22 P.2d 
259, 132 Cal.App. 72, hearing de¬ 
nied 23 P 2d 1020, 132 Cal.App. 72. 
Conn.—Hageman v. Freeburg, 162 A. 

21. 115 Conn. 469. 

Instruction held erroneous 
N.Y.—Schaeffer v. Caldwell, 78 N.Y 
S.2d 652, 273 App.Div. 263. 

52. Mo. —Andrews v. Parker, App., 
269 S.W. 807. 

N.J.—Graff v. Louis Stern Sons, Inc., 
135 A. 335. 103 N.J.Law 13. 
Applicability to pleadings and evi¬ 
dence in general see infra 8 556. 
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of the necessity** or failure* 4 to give warning is 
of a negative character. However, an instruction 
on this subject should not be given where it is 
not warranted by the evidence in the case. 55 Thus 
an instruction on the failure to give a warning 
or signal should not be given where the evidence 
shows that there was no necessity for giving a 
warning or signal, 56 or that the failure to give it 
could not have been the proximate cause of the 
collision or accident, 57 as where the evidence shows 
that the vehicle was seen at a sufficient distance 
away for the accident to have been avoided. 58 
Where there is evidence that the driver of the 
automobile shouted, it may be error to instruct that 


warning must be given by some signal device on 
the automobile. 59 

Instructions as to the duty to give 60 or heed 61 
a warning or signal should correctly set forth the 
law, and, moreover, they should be applicable un¬ 
der the pleadings. 02 An instruction on the duty 
to give a signal should not be so general and vague 
as to allow the jury too much room for specula¬ 
tion and conjecture. 63 

Lookout. Instructions on the duty of a motor¬ 
ist to maintain a proper lookout may be appro¬ 
priate under the circumstances of the case. 64 Such 
instructions should set forth the law correctly 65 


Xastructlous held proper under evi¬ 
dence 

Ala.—Bradford v. Carson, 137 So. 
426. 223 Ala. 694. 

Cal.—Petersen v. Devine, 166 P.2d 
936, 68 Cal.App.2d 387. 

Iowa.—Grisell v. Johnson, 294 N.W. 
618, 229 Iowa 364. 

Mo.—Rosenkoetter v. Fleer, 166 S.W. 
2d 167. 

Ohio.—Sweeney v. Schneider, 53 N.E. 

2d 820. 73 Ohio App. 157. 

63. Ky.—Carr v. Warford, 249 S.W. 
1024, 198 Ky. 690. 

41 C.J. P 1283 note 28. 

54. Ill.—Noonan v. Maus. 197 Ill. 
App. 103. 

65. Ky.—Field v. Collins. 92 S.W.2d 
793, 263 Ky. 474. 

R.I.—-Little v. Rubin, 6 A.2d 683, 62 
R.I. 438. 

Instructions held erroneous or prop¬ 
erly refused under evidence 

U.S.—Sprinkle v. Davis. C C A Vu., 
Ill F.2d 926, 128 A L.R. 1101. 

Fla.—Strayer v. Johnston, 21 So. 2d 
593, 155 Fla. 791. 

Ill.—Dclach v. Schuberth, 45 N.E.2d 
198, 316 Ill.App. 452. 

N.C.—Kjellander v. Piedmont Baking 
Co., 148 S.E. 40, 197 NC 20C. 

66. Pa.—Rose v. Quaker City Cab 
Co., 69 Pa.Super. 208. 

Wash.—Barton v. Van Uesen, 157 P. 
216, 91 Wash. 94. 

67. Cal.—Zaferis v. Bradley, 82 P.2d 
70, 28 Cal.App.2d 188. 

42 C.J. P 1283 note 31. 

68. Ky.—Southeastern Greyhound 

Lines ▼. Buckles. 183 S.W2d 965, 
298 Ky. 681-Field v. Collins, 92 S. 
W.2d 793, 263 Ky. 474. 

42 C.J. p 1283 note 32. 

59. Ill.—Shaw v. Corrington, 171 Ill. 
App. 232. 

60. Cal.—Ketchum v. Pat tee. 98 P. 
2d 1051, 37 Cal.App.2d 122. 

Ky.—Chappell v. Doepel, 192 S.W.2d 
809, 301 Ky. 622. 

Xnstractious held erroneous or prop, 
erly refused 

Ala.—Schrimsher v. Carroll, 142 So. 
547, 225 Ala. 188. 


Ill.—Gamble v. Hayes Transfer & 
Storage Co., 278 Ill.App. 365 

Iowa.—Lawson v. Fordyce, 21 NW.2d 
69, 237 Iowa 28. 

Mass.—Di Rienzo v. Goldfarb, 153 N. 
E. 784, 257 Mass. 272. 

Minn—Modrinich v. Loyal Order of 
Moose, No 1117, of Virginia. 227 
N.W. 207, 178 Minn. 382. 

Miss— Reid v McDevitt, 140 So. 722, 
163 Miss 226. 

Mo—Nano** v. Lansdell, App., 73 S. 
W 2d 346. 

N.J.— Costanza v Cavanaugh, 35 A.2d 
612, 131 N J Law 175. 

Or—Gano v Zidell, 10 P.2d 365. 140 
Or. 11, rehearing denied 12 P.2d 
1118, 140 Or. 11. 

Vt.—Mooney v. McCarthy, 181 A. 117, 
107 Vt. 425 

Instructions held not erroneous 

Cal—Church v. Payne, 97 P.2d 819, 
36 Cal.App 2d 382. 

Ga—Huekabre v. Grace, 173 S E. 744, 
48 Ga App. 621. 

Iowa—Thordson v. McKelghan, 16 
N.W.2d 607, 235 Iowa 409. 

Ky.—Kelly v Marshall’s Adm’r. 120 
S W 2d 142, 274 Ky. 666—Big 

Sandy Bus Line Co v. Williams, 66 
S.W.2d 346, 246 Ky. 758. 

N.C.—(loss v Williams, 145 S.E. 169, 
196 N.C. 213. 

42 C.J p 1275 note 97 [c], p 1276 
note 9 Lb] (3). 

Instruction held not misleading 

Wash.—Curtis v. Perry, 18 P.2d 840, 
171 Wash. 542. 

Instruction held not prejudicial 

Cal.—Dullanty v. Smith, 265 P. 814, 
203 Cal. 621. 

61. Instruction held not erroneous 

Mont.--Boats v. Noble, 69 P.2d 579, 
105 Mont. 59. 

62. Instruction held proper under 
pleadings 

Or.—Weinstein v. Wheeler, 295 P. 
196, 135 Or. 518, rehearing denied 
296 P. 1079, 135 Or. 518. 

63. Ky.—Southeastern Greyhound 
Lines v. Buckles, 183 S.W.2d 965. 
298 Ky. 681. 


64. Wis.—Ruka v. Zierer, 218 N.W. 
358, 195 Wis. 285. 

Applicability to pleadings and evi¬ 
dence in general see infra 8 556. 

Instructions held required or justi¬ 
fied under evidence 

Ark.—Cox v. Divine, 63 S.W.2d 982, 
187 Ark. 1162. 

Ga.—Minnick v. Jackson, 13 S E.2d 
891. 64 Ga App. 554 

Ill.—Quirk v. Schramm, 77 N.E.2d 
417, 333 Ill.App. 293. 

Mich —Gallagher v. Walter, 299 N W. 
811, 299 Mich. 69 

Mo.—Nelson v. Evans, 93 S.W.2d 
G91, 338 Mo. 991. 

N.C —Baird v. Baird, 28 S E 2d 225, 
223 N.C. 730. 

Or.—Haltom v. Fellows, 73 P.2d 680, 
157 Or. 514. 

Wash.—American Products Co. v. 
Villwock, 109 P.2d 570, 7 Wash 2d 
246. 132 A.LR 1010. 

Instructions held not required or 
warranted under evidence 

Iowa—Gregory v. Suhr, 277 N.W. 
721, 224 Iowa 964. 

Utah.—Morrison v. Perry, 140 P.2d 
772, 104 Utah 151. 

65. Instructions held erroneous or 
properly refused 

Ky.—Dixie Ohio Exp. Co. v. Vnkery, 
206 S.W.2d 821, 30G Ky. 171—Leh¬ 
man v. Patterson, 182 S.W.2d 897, 
298 Ky. 360. 

Instructions held not erroneous 

U.S.—Cope v. Heath, C.C.A.Ark., 108 
F.2d 854. 

Cal—Freeman v. Churchill, 183 P. 
2d 4, 30 Cal.2d 512—Angelo v. Esau, 
93 P.2d 205, 34 Cal.App.2d 130— 
Berlin v. Violett, 18 F.2d 737, 129 
Cal.App. 337. 

Conn.—Miller v. Stamford Transit 
Co., 32 A.2d 53, 130 Conn. 63. 

Ky.—Big Sandy Bus Line Co. v. Wil¬ 
liams, 56 S.W. 2d 346, 246 Ky. 758, 

Tenn.—Wilkins v. Malone, 18 Tenn. 
App. 648. 

Tex.—Southern Motor Lines v. 
Creamer, Civ.App., 113 S.W.2d 624, 
error dismissed. 

42 C.J. p 1276 note 9 [b] (2). 
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and should not be given if inapplicable under the 
evidence in the case. 66 

§ 555. Speed and Control 

Appropriate instructions correctly setting forth the 
law as to the speed or control of motor vehicles should be 
given where warranted by the issues In the case. 


It may be proper or necessary for the court to 
give, and error for it to refuse, instructions on the 
speed or control of a motor vehicle involved in an 
accident. 67 Such instructions should correctly set 
forth the law; 68 and, where a requested instruc¬ 
tion does not set forth the law correctly, the court 


Instructions held misleading 1 

Ala—Pure Milk Co. v. Salter, 140 
So. 386. 224 Ala. 417. 

Instruction held not prejudicial 

Ind.—Pflsterer v. Key, 33 N E 2d 330, 
218 Ind. 621. 

60. Iowa.—Gregory v. Suhr, 277 N 
W. 721, 224 Iowa 954. 

67. U.S.—Swlderskl v. Moodenbaugh, 
C.CA.Or., 143 F.2d 212—Nussbaum 
v. Atlas Laundry Co., CCA Ohio, 
10 F 2d 353. 

Ga.—George A. Rheman Co. v. May, 
31 S E 2d 738. 71 Or Aj.p 651— 
Awbrey v. Johnson, 165 HE. 816, 
46 GaApp 663—Hill v Kirk, 150 
SE 724, 43 GaApp 549. 

Ky —Lieberman v. McLaughlin, 26 
SW.2d 753. 233 Kv 763 

Mass—Bogert v. Thompson, 156 N.E 
884. 260 Mass 206 

Mo —Gardner v. Turk, 123 SW.2d 
158, 343 Mo. 890. 

Ohio.—Mnrchal v. Frankman, App , 
58 N E 2d 679--Dve v Spohn, \pp , 
36 N.E 2d 425—Liberty Highway 
Co. v. Callahan, 167 NE 708. 24 
Ohio App. 374. 

Tonn.—Herstein v. Kcmker, 94 SW. 
2d 76. 19 TennApp 681 

Wash —Lublinoi v Rug.-, 153 r.2d 
694, 21 Wash 2d 881. 

W.Va —Becbor v Spencer, 170 S E. 
900, 114 WVa. 75. 

42 C.J. p 1272 note 64, p 1273 note 
74 [b] (7). 

Suggosted forma of instruction set 
forth 

Ky —Gorman v. Kerry, 158 S.W.2d 
155, 289 Ky 88—Short v. Robinson, 
134 S.W.2d 594, 280 Ky. 707—No¬ 
wak v. Joseph, 121 S.W.2d 939, 275 
Ky. 470. 

08. U.S.—McCrate v. Morgan Pack¬ 
ing Co., CCA Ohio, 117 F 2d 702. 

Iowa—Ilolub v. Fitzgerald, 243 N.W 
575, 214 Iowa 857. 

Ky.—Knapp v. Gibbs, 277 S.W. 259, 
211 Ky. 278. 

Instructions held erroneous or prop¬ 
erly refused 

(1) Generally. 

U.S.—Smith v. Town of Orange town, 
C.C.A.N.Y., 150 F.2d 782, certio¬ 

rari denied 66 S.Ct. 171, 326 US, 
767, 90 L.Ed. 462—Blaszyk v. East¬ 
ern Auto Forwarding Co., C.C.A. 
N.Y., 134 F.2d 600—Linde Air Prod¬ 
ucts Co. v. Cameron, C.C.A.W.Va., 
82 F.2d 22. 

Ariz.—Butane Corp. v. Kirby, 187 P. 
2d 325, 66 Ariz. 272. 

Ark. —Coca Cola Bottling Co. of 
Blytheville v. Doud, 76 S.W. 2d 87, 


189 Ark. 986—Herring v. Bollinger, 
29 S.W.2d 076, 181 Ark. 925. 

Cal—McCoulou v. Vejar, 297 P. 534, 
212 Cal. 49—Bennett v. Robertson, 
150 P 2d 647, 65 Cal.App.2d 278- 
Soda v. Marriott, 5 P.2d 675, 118 
Cal App. 635—Armstrong v. Day, 
284 1\ 1083, 103 Cal.App. 465— 
Wright v. Salzbergcr & Sons, 254 
P. 671, 81 Cal.App. 690. 

Ga—George A. Rheman Co. v. May, 
31 S E 2d 738, 71 GaApp. 651—Min- 
nlek v. Jackson, 13 S.E.2d 891. 64 
Ga.App 551—Batchelor v. Anglin, 
13 S E 2d 110, 64 GaApp. 342. 

Ind—lJlinois Bell Telephone Co. v. 
Pappadikls, 17 N.E 2d 494, 106 Ind. 
App 504—Mattes v. Brugner, 159 
NE. 156, 88 Ind App. 36. 

Iowa—White v. Zell, 276 N W. 76, 
224 Iowa 359—Codner v. Stowe, 208 
N.W. 330. 201 Iowa 800. 

Kan.—Hamilton v. Harrison, 268 P. 
119, 126 Kan. 188. 

Ky.—Miles v. Southeastern Motor 
Truck Lines, 173 S.W 2d 990, 295 
Ky. 15G—National Linen Supply 
Co. v. Snowden, 156 S.W.2d 186, 288 
Ky. 374—Vinson v. Kissinger’s 
Adm’r, 119 S W 2d 628, 274 Ky. 
606—Paducah Coca-Cola Bottling 
Co v. Reeves, 88 S W 2d 39, 261 Ky. 
539—Utilities Appliance Co. v. 
Toon’s Adm’r, 45 S W 2d 478, 241 
Ky 823—Summers v. Spivey’s 
Adm’r, 43 S W 2d 666, 241 Ky 213 
—Fullenwider v. llrawnor, 6 S W. 
2d 264, 224 Ky. 274—Knapp v. 

Gibbs, 277 S.W. 259, 211 Ky. 278. 

Miss—Robinson v. Haydel, 171 So 
7, 177 Miss 233—Meridian Coca- 
Cola Co v. Watson, 134 So. 824, 161 
Miss 108. 

Mo—Cramer v. Parker, App, 100 S. 
W.2d 640. 

Neb.—Melcher v. Murphy, 31 NW.2d 
411, 149 Neb. 541. 

N.H.—Bennett v. Bennett, 31 A 2d 
374, 92 NH. 379—Gagnon v. Kii- 
korian, 31 A 2d 49, 92 N.1I. 344. 

N.M —Stambaugh v. Ilayes, 103 P.2d 
640, 44 N.M. 443. 

N.O.—James v. Carolina Coach Co., 
178 S.E 607, 207 N.C. 742—Whita¬ 
ker v. Carpenter Motor Car Co., 147 
S.E. 729, 197 N.C. 83. 

Ohio.—Graft v. Clark, App., 79 N.E. 
2d 166. 

Okl.—Townsend v. Gotten, 68 P.2d 
790, 180 Okl. 128. 

Ta.—Logan, to Use of Butz, v. City 
of Bethlehem, 187 A. 389, 324 Pa 
7. 

Wash.—Jacklin v. North Coast 

Transp. Co., 5 P.2d 325, 165 Wash 
236. 


Wis.—Schulz v. General Casualty Co., 
288 N.W. 803, 233 Wis. 118—Hamus 
v. Weber, 226 N.W. 392, 199 Wis. 
320—Grandhagen v. Grandhagen, 
225 NW. 935, 199 Wis. 315. 

(2) Speed as prima facie unlawful 
or unreasonable. 

Cal —Akers v Cowan, 80 P.2d 143, 26 
Cal.App 2d 694. 

Idaho.—Hopkins v. Pfeffer, 74 P.2d 
97. 58 Idaho 396 

Ky.—Thomas v. Dahl, 170 S.W.2d 337. 
293 Ky. 808—National Linen Sup¬ 
ply Co. v. Snowden, 156 S W.2d 186, 
288 Ky. 374—Willett v. Bradas & 
Gheens, 142 S.W 2d 139, 283 Ky. 
525—Wright v. Clausen. 92 S.W.2d 
93, 263 Ky. 298—Diamond Taxicab 
Co. v. McDaniel, 80 S W.2d 662, 258 
Ky. 478. 

Mass—Kohutynski v. Kohutynski, 5 
N E.2d 345. 296 Mass. 74. 

NC—Woods v. Freeman, 195 S E. 
812, 213 N C. 314—Latham v. Eliza¬ 
beth City Orange Crush Bottling 
Co , 195 S E 372, 213 N.C. 158. 
Ohio.—McKinnon v. Pettibone, 184 N. 
E 707. 44 Ohio App. 147, affirmed 
Pettibone v. McKinnon, 183 N.E. 
786, 125 Ohio St. 605. 

(3) Assured clear distance. 

Iowa.—Groshens v. Lund, 2G8 N.W. 

496, 222 Iowa 49—Townsend v. 

Armstrong, 260 N.W. 17, 220 Iowa 
396. 

Mich —Itossien v. Berry, 9 N.W 2d 
895, 305 Mich. 693. 

Ohio —Blackford v. Kaplan, 20 N E 
2d 522, 135 Ohio St. 268—Marchal 
v. Frankman, App., 58 N E 2d 679 
— Jones v. Butler, 52 N E 2d 347, 
72 Ohio App 335. 

(4) Repealed or abrogated statute 
or ordinance. 

Kan — Ilarshaw v. Kansas City Pub¬ 
lic Service Co., 119 P.2d 459, 154 
Kan. 481 

Ky—Schulze Baking Co v. Daniel’s 
Adm’r, 112 S.W 2d 1011, 271 Ky. 
717—Nehi Bottling Co. v. Flan¬ 
nery, 94 S.W.2d 297, 264 Ky. 68. 

(5) Speed as cause of, or contrib¬ 
uting to, accident. 

Ky —Electric Bakeries v. Stacy's 
Adm’r, 94 S.W.2d 977, 264 Ky. 431. 
Mo.—Long v. Mild, 149 S.W.2d 853, 
347 Mo. 1002—Disano v. Hall, App., 
14 S.W.2d 483. 

Wash—Van Cello v. Clark, 289 P. 19, 
157 Wash. 321, followed in Parsons 
v. Clark, 289* P. 22. 157 Wash. 697. 

(6) Crossings or intersections. 

Ga.—Huckabee v. Grace, 173 S E. 744, 

48 Ga.App. 621—Pybus v. Gold¬ 
stein, 165 S.E. 866, 45 Ga.App. 669. 
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may modify it before giving it to the jury.* 1 In- I not be confusing or misleading, 11 or indefinite and 
structions on the subject of speed or control should I 


Md. —Greenfeld ▼. Hook, 8 A.2d 888. j 
177 Md. 116. 136 A.L.R. 1485. ! 

N.H.—Feuerstein v. Grady, 169 A. 
622, 86 N.H. 406. 

Or.—Vroman v. Upp, 77 P.2d 432, 158 
Or. 697. 

Wash.—Tosto v. City of Seattle, 171 
P.2d 194, 25 Wash.2d 281—Lubliner 
v. Ruse, 153 P.2d 694, 21 Wash.2d 
881. 

XnatruotJons hold sufficient or not 
erroneous 

(1) Generally. 

U.S.—Pryor v. Strawn, C.C.A.Ncb.. 
73 F.2d 595. 

Ala.—Ashley v. McMurray, 130 So. 
401. 222 Ala. 32. 

Ark.—Gill v. Whiteside-Hemby Drug 
Co.. 122 S.W 2d 697. 197 Ark. 425— 
Hammond v. Hamby, 87 S.W.2d 
1000. 191 Ark. 780—Sutton v. Webb, 
39 S.W.2d 314, 183 Ark. 865—Jacks 
v. Culpepper, 37 S.W.2d 94, 183 

Ark. 605—Smith Arkansas Trav¬ 
eler Co v. Simmons, 28 S.W.2d 
1052, 181 Ark 1024. 

Cal.—Perry v. McLaughlin, 297 P. 
554, 212 Cal. 1—Larson v. King, 
162 P.2d 974, 71 Cal.App.2d 421— 
Douglass v. Crabtree, 134 P.2d 912, 
167 Cal.App 2d 568—Smith v. Pa¬ 
cific Greyhound Corporation, 35 P. 
2d 169, 139 Cal.App. 696—Walters 

V. Du Four, 22 T.2d 259, 132 Cal. 
App. 72, hearing denied, Sup. 23 P. 
2d 1020, 132 Cal App 72—Thomp¬ 
son v. Dentman, 21 P.2d 1009, 131 
Cal.App. 680—Handley v. Lombar¬ 
di, 9 P.2d 867, 122 Cal.App. 22— 
Loggle v. Interstate Transit Co., 
291 P. 618, 108 Cal.App. 165. 

Conn—Johnson v. Fiske, 6 A.2d 354, 
125 Conn. 445—De Antonio v. New 
Haven Dairy Co., 136 A. 567, 105 
Conn. 663. 

Ga.—Huckabee v. Grace, 173 S.E 744. 
48 Ga.App. 621—Atlanta Coach Co. 

V. Curtis. 157 S.E. 344, 42 Ga.App. 
639. 

Iowa.—Luse v. Nickoley, 3 N.W.2d 
503—Band v. Reiuke, 288 N.W. 629. 
227 Iowa 468—Rogers v. Lagomar- 
cino-Grupe Co., 248 N.W. 1, 215 
Iowa 1270. 

Kan.—Briley v. Nussbaum, 252 P. 
223. 122 Kan. 438, modified on other 
grounds 254 P. 351. 123 Kan. 58. 
Ky.—Ligon v. Redding. 188 S.W.2d 
483. 300 Ky. 329—Knight v. Silver 
Fleet Motor Express, 159 S.W.2d 
1002, 289 Ky. 661—Home Laundry 
Co. v. Cook, 125 S.W.2d 763, 277 
Ky. 8—Kennedy Transfer Co. v. 
Greenfield's Adm'x, 59 S.W.2d 978, 
248 Ky. 708—Big Sandy Bus Line 
Co. v. Williams, 66 S.W.2d 346, 246 
Ky. 758—Lally v. Cochran, 21 S. 

W. 2d 272, 231 Ky. 211—Hornek 
Bros. v. Strubel, 279 S.W. 1087, 212 
Ky. 631. 

Mich.—Moore v. Noorthoek, 273 N.W, 


758, 280 Mich. 431— Breen ▼. Smart 
232 N.W. 226, 251 Mich. 679. 

Mo.—Loveless v. Berberich Delivery 
Co., 73 S.W.2d 790, 335 Mo. 650- 
Dickens v. Heitzman, App.. 141 S. 
W.2d 183—Lach v. Buckner, 86 S. 
W.2d 954, 229 Mo.App. 1066—Ben¬ 
zol v. Anishanzlin, App., 297 S.W. 
180—Dauber v. Josephson, 237 S.W. 
149, 209 Mo.App. 531. 

N J —Eastmond v. Wachstein, 135 A. 

67, 4 N.J.Misc. 966. 

N.C.—Glosson v. Trollinger, 40 S E.2d 
GO6, 227 N.C. 84—Baird v. Baird, 
28 S E 2d 225. 223 NC 730—Tar¬ 
rant v Pepsi Cola Bottling Co., 20 
S.E 2d 565. 221 N.C. 390. 

Ohio.—Bruce v. Cook. 171 N.E. 424, 
34 Ohio App. 563. 

Wash.—Robinson v. Ebert, 89 P.26 
992. 180 Wash. 387. 

Wis.—Eberdt v. Muller, 2 N.W.2d 367, 
240 Wis. 341. rehearing denied 3 N. 
W.2d 763, 240 Wis. 341. 

(2) Speed as proximate or contrib¬ 
uting cause of accident. 

Ind—Cousins v. Glassburn, 24 N.E. 

2d 1013, 216 Ind 431. 

Iowa.—Luse v. Nickoley, 3 N.W.2d 
503—Waldman v. Sanders Motor 
Co.. 243 NW. 555, 214 Iowa 1139. 
N.H—Sullivan v. Sullivan, 18 A.2d 
828, 91 N.H. 341. 

Va.—Masters v. Card!, 42 S E 2d 203, 
186 Va. 261. 

(3) Ability to stop vehicle or avoid 
collision. 

U.S—Cope v. Heath, C.C.A.Ark., 108 
F 2d 854. 

Ariz.—Pearson & Dickerson Contrac¬ 
tors v. Harrington, 137 P.2d 381, 60 
Ariz. 354—Dennis v. Stukey, 294 P. 
276, 37 Ariz. 299. rehearing denied 
295 P. 971, 37 Ariz 510. 

Ark.—Compressed Industrial Gases 
v. Todd, 129 S.W.2d 262, 198 Ark. 
409. 

Cal.—Lenning v. Chiolo, 147 P.2d 410, 
63 Cal.App.2d 511—Hilton v. Carey, 
106 P 2d 944, 41 Cal App.2d 375— 
Berlin v. Violett, 18 P.2d 737, 129 
Cal.App 337. 

D.C.—Sieger v. Cameron, 109 F.2d 
347, 71 App.D.C. 202. 

Pa.—Frew v. Barto, Com.Pl., 52 
Dauph.Co. 147, affirmed 26 A.2d 905, 
345 Ta. 217. 

Tenn.—Faulk v. McPherson, 182 S.W. 
2d 130, 27 Tenn.App. 506. 

(4) “Presumptive” or “prima 
facie” evidence of negligence or un¬ 
reasonableness. 

Ark.—Coffee v. Arkansas Power & 
Light Co., 113 S.W.2d 1100, 195 
Ark. 559—Hammond v. Hamby, 87 
S.W.2d 1000, 191 Ark. 780. 

Ind—Rentschler v. Hall, 69 N.E.2d 
619, 117 Ind.App. 255. 

Mo.—Long v. Binnicker, 63 S.W.2d 
831, 228 Mo.App. 193. 
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N.D.—Kohler V. Stephens, 24 N.W.2d 
64, 74 N.D. 656. 

Ohio.—Reed ▼. Henssl, 159 N.B. 843, 
26 Ohio App. 79. 

(5) Residence or business district. 
Ala.—Utility Trailer Works v. Phil¬ 
lips, 29 So.2d 289, 249 Ala. 61. 

Ark —Herring v. Bollinger, 29 S.W.2d 
676, 181 Ark. 925. 

(6) Crossings or intersections. 

Cal.—Olson v. Union Oil Co. of Cal¬ 
ifornia. 78 P.2d 446, 25 Cal.App.2d 
627. 

Ill.—Derango v. Rubin. 84 N.E.2d 719. 
310 Ill.App. 536. 

Kan.—Briley v. Nussbaum, 252 P. 
223, 122 Kan. 438, modified on other 
grounds 254 P. 351, 123 Kan. 58. 
Mo.—Stevens v. Westport Laundry 
Co.. 26 S.W.2d 491, 224 Mo.App. 
955. 

(7) Obstructed view.—Fitzpatrick 
v. Haskell, 4 P.2d 680, 117 Cal.App. 
684—Dougherty v. Ellingson, 276 P. 
456, 97 Cal.App. 87. 

(8) Assured clear distance. 

Iowa.— Remer v. Takln Bros Freight 

Lines, 289 N W. 477, 227 Iowa 903 
— Engle v. Nelson. 263 N.W. 606, 
220 Iowa 771. 

Ohio.—Schwab ▼. Keeler, 79 N.E 2d 
176, 81 Ohio App. 291—Manchester 
v. Starr Transfer Co, App, 67 N. 
E 2d 133—Jones v. Butler. 52 N.E. 
2d 347. 72 Ohio App. 335 
Instructions held not prejudicial 
Cal.—Anderson v. Freis, 142 P.2d 330, 
61 Cal App 2d 159—Fleming v. 
Flick, 35 P.2d 210, 140 Cal App. 14. 
Iowa.—Shutes v. Weeks, 262 N.W. 
518, 220 Iowa 616—Duncan v. 

Rhomberg. 236 N.W. 638, 212 Iowa 
389. 

Ohio.—Weaver v. Liberty Cabs, App., 
33 N.E 2d 853. 

Wash.—Hamilton v. Cad well, 81 P.2d 
815, 195 Wash. 683. 

Wis —Schmallenbcrg v. Smith, 296 N. 
W. 597, 237 Wis. 285. 

69. Ky.—R. B. Tyler Co. v. Curd, 
42 S.W.2d 298, 240 Ky. 253. 

7t>. Instructions held confusing or 
misleading 

Ala.—Streetman v. Bowdon, 194 So. 
831, 239 Ala. 359. 

Iowa.—Swan v. Dalley-Luce Auto 
Co.. 266 N.W. 143. 221 Iowa 842. 
Ky.—Buck v. Kleinschmidt, 131 S.W. 

2d 714, 279 Ky. 569. 

Mo.—Robinson v. Ross, App., 47 S.W 
2d 122. 

Neb.—Allen v. Clark, 28 N.W.2d 439, 
148 Neb. 627. 

N.Y.—Frcire v. Kaupman, 272 N.Y.S. 

316, 241 App.Div. 541. 

Or.—Zeek v. Bicknell, 78 P.2d 620, 
159 Or. 167—Keys v. Griffith, 55 P. 
2d 15, 163 Or. 190. 

48 C.J. p 1278 note 49 [bj (18). 
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incomplete, 71 or so general as to bear no relation 
to the problems to be solved by the jury. 72 In a 
case where a violation of speed regulations in¬ 
volves the question whether the accident occurred 
in a closely built-up portion of a municipality, it 
may be the duty of the court to instruct the jury 
as to the proper definition of a closely built-up por¬ 
tion of a municipality. 73 It has been considered 
that it is better to omit from the instructions any 
mention of the speeds indicated by the statutes 
for business and residence districts and outside 
such districts, and, rather, to define the meaning 
of the basic rule requiring a reasonable and pru¬ 
dent speed in the light of the existing conditions. 74 
The giving of an instruction stating the substance 


of a statutory provision to the effect that a speed 
of more than a prescribed rate should be prima 
facie evidence that it is unreasonable was held to 
be error, where the provision was intended to be a 
rule for the guidance of the court only, and not a 
rule of evidence to be given to the jury. 76 It has 
been held that an instruction on a law declaring a 
certain speed prima facie evidence of negligence 
should be separate from an instruction enumerat¬ 
ing the driver’s duties generally. 76 

Instructions on the subject of speed or control 
should be applicable under the issues and theories 
of the case, 77 and under the pleadings 76 and also 
under the evidence 73 therein. Thus, an instruc¬ 
tion as to an unlawful or unreasonable rate of speed 


Instructions held not confusing or i 
misleading 

Ark—Hammond v. Hamby, 87 S.W 
2d 1000. 191 Ark. 780. 

Cal —Huber v. Scott, 10 P.2d 150, 
122 Cftl.App. 334. 

Ill.—Harper v. Malandrone, 48 N E. 
2d 789, 319 Ill App 247—Schoen- 
baoher v. Kadetsky, 7 N E 2d 768, 
290 Ill.App. 28. 

71. W.Va—Mercer Funeral Home v. 

Addison Bros. & Smith, 163 S13 
439, 111 W.Va. 616—Morrison v. 

Roush. 158 S E 614. 110 W Va. 398. 

72. Cal —Redwing v Moncravie, 21 
I\2d 986, 131 Cal.App. 569. 

73. Ohio—Hamilton v Gilkey, 10 N 
E 2d 1014, 56 Ohio App 438. 

74. Or.—Z<>ek v Bicknell, 78 P.2d 
620, 159 Or. 167. 

75. Ill.—Harris v. Piggly Wiggly 
Stores. 236 Ill App 392. 

42 C J. p 1279 note 66. 

76. Ky.—Utilities Appliance Co. v 
Toon's Adm’r, 45 S.W 2d 478. 241 
Ky. 823. 

77. Instructions held erroneous or 
properly refused under issues or 
theories 

Pa.—Mosely v. Connor, 177 A. 817, 
318 Pa. 17. 

Wis—Culver v. Webb, 12 N.W.2d 731. 
244 Wis 478. 

Instructions held proper or required 
under issues or theories 

Iowa.—Rebmann v. Heesch, 288 N.W. 
695. 227 Iowa 566. 

Mo.—Twigg v. Meyer, App., 285 S.W. 
120 . 

N.M.—Clay v. Texas-Arizona Motor 
Freight, 159 P.2d 317. 49 M.M. 157 
Or.—Snabel v. Barber, 300 P. 331, 137 
Or. 88—McCallister v. Farra, 243 P. 
785, 117 Or. 278. 

Pa.— Greth v. Ruth, Com.Pl., 48 Lane. 
Rev. 67. 

78. Idaho.—Asumendi v. Ferguson, 
65 P.2d 713, 57 Idaho 450. 

Applicability to pleadings and evi¬ 
dence in general eee infra 8 556. 


Instructions held erroneous under 
pleadings 

(1) Generally. 

Ind—Northern Indiana Public Serv¬ 
ice Co. v. Scherenberg, 14 N.E 2d 
743, 105 Ind.App. 229. 

Iowa.—Newland v. G. McClelland & 
Son. 250 NW. 229, 217 Iowa 568— 
Holub v. Fitzgerald, 243 N.W. 576, 
214 Iowa 857. 

Ky.—O’Neil & Hearne v. Bray’s 
Adm’x, 90 S.W.2d 353. 262 Ky 377. 
Miss—Gulf Research Development 
Co. v. Linder, 170 So. 646, 177 Miss. 
123. 

Mo—Reece v. Jefferson Transp. Co., 
App, 1G0 S.W.2d 789. 

Mont.—Marinkovich v. Tierney, 17 
P.2d 93, 93 Mont. 72. 

Ohio—Marehal v. Frankman, App., 
58 N.E 2d 679. 

Or—Vandevert v. Youngson, 12 P.2d 
1029, 140 Or. 77. 

Utah—Woodward v. Spring Canyon 
Coal Co., 63 P.2d 267, 90 Utah 578. 

(2) Assured clear distance 
Iowa.—Davis v. Hoskinson, 290 N.W. 

497, 228 Iowa 193. 

Ohio.—Thompson v. Kerr, App., 51 N. 
E.2d 742. 

Instructions held proper under plead- 
lugs 

Conn—De Antonio v. New Haven 
Dairy Co., 136 A. 567, 105 Conn. 
663. 

Ga—McKinney & Co. v. Darby, 193 
S E 594, 56 Ga.App. 621 
Ill —Sehoenbacher v. Kadetsky, 7 N. 
E.2d 768. 290 Ill.App. 28—Leideck 
v. City of Chicago, 248 Ill.App. 545. 
Iowa—Engle v. Ungles, 273 N.W. 
879, 223 Iowa 780—Jarvis v. Stone, 
247 N.W. 393, 216 Iowa 27. 

Mo.—Hoffman v. People’s Motorbus 
Co. of St. Louis, App., 288 S.W. 
948. 

Neb.—Whinnery v. Interstate Trans¬ 
it Lines, 252 N.W. 466, 126 Neb. 61. 
Okl.—Stroud v. Tompkins, 145 P.2d 
396, 193 Okl. 483. 

Tenn.—Goebel v. Fleming, 13 Tenn. 
App. 473. 


Utah.—Dalle v. Smith, 17 P.2d 224, 
81 Utah 179. 

79. Idaho.—Asumendi ▼. Ferguson, 
65 P 2d 713, 57 Idaho 450. 

Ky.—Willett v. Bradas & Gheens, 142 
S.W.2d 139, 283 Ky. 525. 

Instructions held not required or 
warranted under evidence 

(1) Generally. 

Colo.—Interstate Motor Lines v. 

Neal. 179 P.2d 665, 116 Colo. 242. 
Ky.—Hatfield v Sargent’s Adm’x. 209 
S.W.2d 306, 306 Ky. 782—Lehman 
v. Patterson. 182 S W.2d 897. 298 
Ky. 360—Falirenholtz v. Loomis, 

132 S W 2d 307, 280 Ky. 9—Buck v. 
Kleinschmidt, 131 S W.2d 714, 279 
Ky. 569—Womaek v. Ison, 95 S.W. 
2d 277, 264 Ky. 640. 

Md.—Coplan v. Warner, 149 A. 1, 158 
Md. 463. 

Mass.—Conrad v. Mazman, 191 N.E. 

765. 287 Mass. 229. 

Mich—Patt v. TJilley, 263 N.W. 749. 
273 Mich 601—Barriger v. Ziegler, 
216 N.W. 417, 241 Mich. 83. 

Mo—Rosenkoetter v. Fleer, 155 S.W. 
2d 167—Renfro v. Central Coal & 
Coke Co.. 19 S.W.2d 766, 223 Mo. 
App. 1219. 

Neb—Doan v. Hoppe, 277 N.W. 64, 

133 Neb. 767. 

N.Y.—Akin v. Pruyn Lumber & Sup¬ 
ply Co., 4 N.Y.S.2d 370, 254 App. 
Div. 34. 

Ohio.-rFightmaster v. Mode, 167 N.E. 

407, 31 Ohio App. 273. 

Or.—Bracht v. Palace Laundry Co., 
65 P.2d 1039, 156 Or. 151. 

Pa.—Curley v. Edwin A. Smith & 
Sons. 31 A.2d 113, 346 Pa. 489. 
Tenn.—Stanford v. Holloway, 167 S. 
W.2d 864, 25 Tenn.App. 379—Cald¬ 
well v. Hodges, 77 S.W.2d 817, 18 
Tenn.App. 355. 

Wash.—Peterson v. May ham, 116 P. 
2d 259, 10 Wash.2d 111—Lindsey v. 
Elkins, 283 P. 447, 154 Wash. 688. 
W.Va.—Haldren v. Berryman, 155 8. 

E. 125, 109 W.Va. 403. 

Wis.—McCumber v. Rovelsky, 288 N. 
W. 627, 203 Wis. 158. 


645 



MOTOR VEHICLES 


61 G. J. S. 


8 555 

may and should be omitted where there is no evi¬ 
dence that the motor vehicle in question was op¬ 
erated at an unlawful or unreasonable rate of 
speed . 80 Likewise, in the absence of evidence 
showing or tending to show that the speed of the 
automobile contributed to, or had anything to do 
with, the collision or accident, the court may prop¬ 


erly omit or refuse to give an instruction on the 
subject 81 or it may instruct the jury to disregard 
the matter of speed . 82 

Of course, the evidence in a particular case may 
•be sufficient to justify an instruction on control, or 
negligence in operating a motor vehicle at an ex¬ 
cessive rate of speed ; 83 and this is true, even 


(2) Assured clear distance. 

Iowa.— Gregory v. Suhr, 277 N.W. 

721, 224 Iowa 954—Rich v Herny, 
269 N.W. 489, 222 Iowa 466—Lukin 

V. Marvel. 259 N.W. 782, 219 Iowa 
773—Dennis v. Merrill, 257 N.W. 
322, 218 Iowa 1259. 

Ohio.—Stuchel v. Cleveland Ry. Co., 
App., 68 N.E 2d 430. 

(3) Prima facie evidence of im¬ 
proper speed or driving. 

Ky.—Miles ,v. Southeastern Motor 
Truck Lines, 173 8 VV.2d 990, 295 
Ky. 166—Fenton Dry Cleaning & 
Dyeing Co. v. Hamilton, 11 S W. 
2d 409, 226 Ky. 580. 

Mass—Conrad v. Mazman, 191 N E. 
766, 287 Mass. 229. 

(4) Business or residential district 
Cal.—Berlin v. Violett, 18 P 2d 737, 

129 Cal App. 337. 

Ill.—Riddle v. Mansager, 254 Ill App 

68 . 

Ky.—Cundiff v. Nave, 39 S.W.2d 471, 
240 Ky. 47. 

Mich—Richardson v Williams, 228 
N.W. 766. 249 Mich 350 
N.C.—Woods v. Freeman, 195 S.E 
812, 213 N.C. 314. 

Instructions held sufficient, warrant¬ 
ed, or required under evidence 

(1) Generally 

Ariz.—Butane Corp. v. Kirby, 187 P. 

2d 325, 66 Arlz. 272. 

Ark—Holmes v. Lee, 184 SW.2d 957, 
208 Ark. 114. 

Cal.—Shields v. Oxnard Harbor Hist., 

116 P.2d 121, 46 Cal.App 2d 477— 
McVea v. Nickols, 286 P. 761, 105 
Cal.App. 28. 

Conn.—Doerr v. Woodland Transp. 

Co., 136 A. 693, 105 Conn. 689 
Ga.—Rutland v. Dean, 5 8 E 2d 601, 
60 Ga.App. 896—Chitwood v. Ston¬ 
er, 4 S E.2d 605. 60 Ga App 599- 
Wells v. Steinok, 176 S.E. 42, 49 
Ga.App. 482. 

Ill.—Nordman v. Carlson, 10 N E 2d 
53, 291 Ill.App. 438. 

Ind.—Gulley v. Hamm, 73 N.E.2d 188, 

117 Ind.App. 593—Bond v. Coats, 
199 N.E. 874, 101 Ind.App. 526- 
Mattes v. Brugner,. 169 N.E. 156, 88 
Ind.App. 36. 

Iowa.—Pierce v. Heuslnkveld, 14 N. 

W. 2d 275, 234 Iowa 1348—Bachel- 
der y. Woodside. 9 N.W.2d 464, 233 
Iowa 967—Reardon v. Horm&nsen, 
275 N.W. 6. 223 Iowa 1207. 

Ky.—Kentucky Virginia Stages v. 
Tackett's Adm'r, 171 S.W.2d 4, 294 
Ky. 189—Short Way Lines v. Sut¬ 
ton’s Adm’r, 164 S.W.2d 809, 291 


Ky. 541—McCulloch’s Adm'r v. 
Abell’s Adm’r, 115 S W 2d 386, 272 
Ky. 756— Leming’s Adm’r \ Leach- 
man, 105 S.W.2d 1043, 268 Ky. 781. 
Mass—Dean v. Bolduc, 4 N E 2d 441, 
296 Mass 15. 

Mich—Hetler v. Holtrop, 281 N.W. 
434, 245 Mich. 670. 

Mo—Loveless v Berberich Delivery 
Co, 73 S W.2d 79ft, 335 Mo 650— 
Johnessec v Cent ml States Oil Co., 
App . 200 S W.2d 383—Cramer v. 
Tarker. App, 100 SW.2d 640 
Neb- Folkon v. Petersen, 1 NW.2d 
916, 140 Neb. 800. 

Ohio—Martin v. IIoofTstetter, App, 
42 N.E 2d 556—Community Trac¬ 
tion Co v. Knnte, 172 NE 533, 35 
Ohio App 361, affirmed 172 NE 
412, 122 Ohio St. 514. 

Okl--Shaylor v West. 185 P 2d 957, 
199 Okl 386— Kellogg Rales Co. v. 
Holioyd. 73 P 2d 139, 181 Okl 82. 
Or—Mercer v. Risberg, 188 T.2d 632 
—Burnett v. Weinstein. 59 P.2d 
258, 154 Or. 308—Cockerham v. 

Polls. 20 P.2d 423. 143 Or. 80— 
Ka In fa to v. De Cook, 18 P.2d 593, 
14 i Or 576—Turner v, McMillan, 
14 P 2d 294, 140 Or. 407. 

Pa—Geiger v. Pennsylvania R Co., 
30 PaDist & Co 107—HefTellinger 
v. Schell, Com.PI , 50 Dauph Co. 1 
SC—Parker v. Simmons, 161 SE 
169, 163 S.C. 42. 

Tex—Justiss v Naquin, Civ.App., 
137 S.W 2d 72, error dismissed, 
judgment correct 

Vt.—Emerson v. Hickens, 164 A. 381, 
105 Vt. 197. 

Va—Hague v Valentine, 28 S.E 2d 
720 ; 182 Va 250—Bell v. Kenney, 
23 S.E 2d 781, 181 Va. 24—Gaines 
v. Campbell, 166 S E. 704, 159 Va. 
504—Hamrick v. Fahrney, 161 S. 
E. 43, 157 Va. 396. 

Wash—Jack] in v. North Coast 

Transp. Co., 5 P.2d 325, 165 Wash. 
236. 

(2) Crossing or intersection. 

Ark.—Livingston v. Baker, 155 SW. 

2d 340, 202 Ark. 1097. 

Cal.—Hasty v. Trevillian, 283 P. 148, 
102 Cal.App. 405. 

P.C.—Gutshall v. Wood, 123 F.2d 
174, 74 App.D.C, 379. 

Ga.—A. G. Boone Co. v. Owens, 187 
S.E. 899, 54 Ga.App. 37,9—Petty v. 
Moore, 159 S E. 728, 43 Ga.App. 629. 
Ky.—Lindlg v. Breen, 103 S.W.2d 941, 
268 Ky, 153. 

Mass.—Tookmanian v. Fanning, 31 
N.E.2d 536, 308 Mass. 162. 
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Miss—B. Kullman & Co. v. Samuels, 
114 So 807, 148 Miss. 871, 

Mo—Davie v. Cape Yellow Cab Co., 
App, 191 S.W.2d 302. 

Wash —Leer v. Cohen, 116 P.2d 535, 
10 Wash.2d 239—Mattson v. Crag- 
in, 272 P. 36, 149 Wash. 638. 

(3) Obstructed view. 

Cal--Hamm v. San Joaquin & Kings 
River Canal Co, 111 P.2d 940, 44 
Cal App 2d 47—MeVea v. Nickols, 
286 P. 761, 105 Cal.App. 28 
Or.—Sylvis v. Hays, 6 P.2d 1098, 138 
Or 418. 

(4) Proximate or contributing 
cause. 

Ariz.—Brooks v. Neer, 47 P.2d 452. 
46 Ariz. 144. 

Va —Hague v Valentine, 28 S E 2d 
720, 182 Va. 256. 

Wash —- Hansen v. Coldwell, 73 P.2d 
351. 192 Wash. 167. 

(5) Assured clear distance. 

Iowa—Pierce v Dcneker, 294 NW. 
781, 229 Iowa 479—Albert v Maher 
Bros Trnnsfor Co, 243 N.W. 561. 
215 Iowa 197. 

Ohio—Hunter v. Brumby, 3 N E.2d 
353. 131 Ohio SI. 443. 

80. Ky.—Willett v. Bradas & 
Gheens, 142 S W.2d 139, 283 Ky. 
525. 

Minn.—Bird v. Johnson, 272 N.W. 
168, 199 Minn. 252. 

Wash—O’Connell v. Home Oil Co, 
40 P.2d 991, 180 Wash. 461. 

42 C.J. p 1284 note 45. 

81. Cal.—Arundel v. Turk, 60 P.2d 
486, 16 Cal.App 2d 293—Rinker v. 
Carl, 283 P. 317, 102 Cal.App. 436 

Iowa—Bailey v. Fredericksburg 
Produce Ass’n, 295 N.W. 122, 229 
Iowa 677. 

Ta—Conrad v. Gollub, Com.Pl., 21 
Leh.Co.L.J. 387. 

Va.—Lavenstein v. Malle, 132 S.E. 
844, 146 Va. 789. 

88 . Wash.—Burlie v. Stephens, 193 
P. 684, 113 Wash. 182. 

83. Ky.—White v. Saunders. 158 6. 

W.2d 393, 289 Ky. 268. 

42 C.J. p 1284 note 48. 

Xastruotions held Improperly refused 
under evidence 

U.S.—Swiderskl v. Moodenbaugh, C. 

C.A.Or., 143 F.2d 212. 

Cal.—Ferrula v. Santa Fe Bus Lines. 
189 P.2d 294, 83 Cal.App.2d 416— 
Burch v. Valley Motor Lines, 179 
P.2d 47, 78 Cal.App.2d 834. 

Iowa.—Hoover v. Haggard, 260 N. 
W. 540, 219 Iowa 1232. 
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though the exact rate of speed ,* 4 as well as its be¬ 
ing the proximate cause of the collision , 86 is a mat¬ 
ter of inference rather than of direct testimony. 
Where a witness has testified as to the speed at 
which a motor vehicle was traveling, it has been 
held not erroneous to charge that the jury can find 
a greater speed from the circumstantial evidence, 
such as the distance the vehicle went after the 
brakes were applied , 86 but that the jury could not 
merely surmise or guess that it was going faster . 87 

Where the undisputed evidence shows that de¬ 
fendant’s automobile was driven at a rate of speed 
constituting a violation of an ordinance and negli¬ 
gence per se, an instruction clearly submitting to 
the jury the question whether the violation of the 
ordinance was the proximate cause of the colli¬ 
sion is sufficient , 88 even though it does not require 
the jury to find the rate of speed at which the 
automobile was driven 89 or that the violation of 
the ordinance constituted negligence . 90 It has 
been held that a charge characterizing any defi¬ 
nite speed as legal can be sustained only when 
the circumstances of the case are such that all 
reasonable men must agree that such a speed was 
reasonable and proper under the circumstances ; 91 
and in the event of such a situation arising, it has 
been said that the better practice would be to tell 
the jury directly that there is no issue of undue 
speed for their consideration . 92 An instruction 
is not necessarily erroneous for its failure to sub¬ 
mit the particular rate of speed mentioned in the 
petition . 93 
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§ 556. -Applicability to Pleadings and 

Evidence in General 

a. In general 

b. Issues, theories, or claims 

c. Instructions as to existence or weight 

of facts or evidence 

a. In General 

The Instructions In an action for Injuries arising out 
of the operation of a motor vehicle should, In general, be 
such and only such as are applicable under the pleadings 
and evidence In the case. 

In general, the trial court may and should give 
instructions which are warranted by both the plead¬ 
ings and the evidence , 94 and plaintiff is privileged 
to submit his case on any one or all of the charges 
of negligence which are supported by evidence . 95 
On the other hand, only such instructions as are 
applicable to the pleadings and evidence should be 
given , 96 and the court need not and should not 
give instructions which are not warranted by ei¬ 
ther the pleadings or the evidence , 97 although the 
latter rule should not be rigidly applied to general 
instructions intended to clarify the minds of the 
jurymen , 98 and it may not be error to give an in¬ 
struction assuming a certain fact which, although 
not specifically alleged in the complaint or brought 
out in evidence, was assumed on the trial . 99 

Pleadings. The instructions should be applica¬ 
ble under the pleadings in the case , 1 and various 
instructions have been held erroneous as ignor¬ 
ing or failing properly to present the matters set 
forth in the allegations of the petition , 2 as sub- 


Ky—’Southern Oxvgen Co. v. Martin, 
163 SW.2d 459, 291 Ky. 2.1 S—No¬ 
wak v Joseph, 121 S.W 2d 939, 275 
Ky 470. 

Minn.—Kunkcl v. Paulson, 266 N.W 
441, 197 Minn. 107. 

N.M.—Clay v. Texas-Anzona Motor 
Freight, 169 P.2d 317, 49 N.M. 157 

Pa—Weinberg v. Pavitt, 156 A. 867, 
304 Pa. 312. 

S.P.—Carlson v. Johnke, 234 N W 
26. 67 S.D. 644, 72 A.L.R. 1362. 

84. Wash.—Gonlnon v. Lee, 206 P. 
2. 119 Wash. 471. 

42 C.J. p 1284 note 49. 

85. Mo.—P’Wolf v. Stix-Baer, etc, 
Pry Goods Co., App., 273 S.W. 172 

86. Conn.—Petrillo v. Kolbay, 165 
A. 346, 116 Conn. 389. 

87. Conn.—Petrillo v. Kolbay, supra. 

88 . Mo.—Rooney v. Yellow Cab, etc., 
Co., App., 269 S.W. 669. 

88 . Mo.—Rooney v. Yellow Cab., 
etc., Co., supra. 

90l Mo. —Rooney V. Yellow Cab, 

eto., Co., supra. 


91. NTT — Feuerstein v. Grady, 369 
A 622. 816 NIL 406. 

92. N H.—Feuerstein v. Grady, su¬ 
pra. 

93. Mo.—Agee v. Herring, 298 S W. 
260, 221 Mo.App. 1022. 

94. Til.—Rzeszewski v. Barth, 68 N. 
K 2d 269, 324 111 App. 345. 

Ind—Davis v. Pondanville, 26 N.E 
2d 66S, 107 Ind App. 665. 

Iowa—Foster v. Flaugh, 271 N.W. 
603, 223 Iowa 40. 

Mo.—Stetnman v. Brownfield, App., 
18 S.W. 2d 528. 

42 C J p 1280 note 71. 

95. Mo.—Reece v. Jefferson Transp. 
Co., App., 160 S.W.2d 789, 

96. Iowa.—Faatz v. Sullivan, 200 N. 
W. 321, 199 Iowa 875. 

42 C.J. p 1279 note 70. 

97. Mass—Puro v. Heikkinen, 55 N. 
E.2d 762, 316 Mass. 262. 

Tenn.—Williamson v. Howell, 13 
Tcnn.App. 606. 

42 C.J. p 1280 note 72. 

96. Cal.—Idemoto v. Scheidccker, 
226 P. 922, 193 Cal. 653. 
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99. Wash.—Anderson v. Kinnear, 
141 P. 1161, 80 Wash. 638. 

42 C.J. p 1285 note 82. 

1. Ind.—Pittman-Rice Coal Co. v. 
Hansen, 72 N E.2d 364, 117 Ind. 
App. 508. 

Mo.—Uitz v. Pollard, App., 159 S.W. 
2d 687. 

Negligence or nuisance 

Where recovery was sought on 
ground of negligence, and plaintiffs 
did not allege any cause of action 
for nuisance arising out of opera¬ 
tion of unregistered automobile, 
plaintiffs were not entitled to an in¬ 
struction that they could recover In¬ 
dependently of negligence.—Puro v. 
Heikkinen, 66 N.E.2d 762, 316 Mass. 
262. 

8. Ga —Carpenter v. Grenade, 1 S.E. 
2d 589, 69 Ga.App. 640—Bales v. 
Wright, 200 S.E. 192, 69 Ga.App. 
191. 

Mo.—Young v. Dunlap, 190 S.W. 1041, 
195 Mo.App. 119. 

N.C.—Shipp v. United Stage lAnes, 
136 S.E. 339, 192 N.C. 475. 
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tnitting matters not alleged in the petition , 8 or 
not restricting the jury to the grounds of negligence 
.alleged in the complaint or petition . 4 OJicr in¬ 
structions, however, have been held sufficient to 
present the contentions made in the pleadings , 6 
to be authorized or warranted by the pleadings , 6 
or not to be broader than the allegations of the 
pleadings . 7 Where the answer contains a general 
denial of all the material allegations of the peti¬ 
tion, it is prejudicial for the court to state in its 
charge that defendant has not specifically denied 
certain matters . 8 Where two grounds of negligence 
are alleged, it is proper to give an instruction that 
a finding for defendant on one ground shall be con¬ 


fined to that ground . 8 It is proper to refuse to 
give a requested instruction which does not con¬ 
form or is not confined to the matters alleged in 
the pleadings . 10 

Evidence . The court need not and should not 
give instructions which ignore material evidence or 
exclude it from consideration by the jury, or which 
are contrary or inapplicable to, or are not based 
on, the evidence in the case . 11 An instruction may 
be authorized by negative testimony 18 or infer¬ 
ences derivable from the evidence , 13 and sometimes 
an instruction stating a certain rule may be not er¬ 
roneous as given, in view of the absence of evi¬ 
dence showing the application of a qualification of 


3 . Iowa.—Phelan v. Foutz, 204 N. 
W. 240. 200 Iowa 2»S7. 

42 C.J. p 1281 note 99. 

4 . Tenn.—Roddy Mfg. Co. v. Dixon 
105 SW.2d 513, 21 Tenn.App. 81 

42 C.J. p 1281 note 1. 

5. Conn.—Buonnnno v. Cameron, 41 
A.2d 107, 131 Conn. 613. 

Tenn.—Smith v. Fisher, 11 Tenn 
App. 273 

42 C.J. p 1281 note 95. 

3. Conn.—Grays v. Connecticut Co.. 

198 A. 259. 123 Conn. 605 
Qa.—A. G Boone Co. v. Owens, 187 
S.E. 899, 64 Ga.App. 379. 

Ind.—Van Drake v. Thomas, 38 N.E 
2d 878, 110 Ind.App. 586. 

Iowa.—Buchanan v. Hurd Creamery 
Co., 246 N.W. 41, 215 Iowa 415. 

Mo.—Cable v. Johnson, App, 63 S. 
W.2d 433. 

Pa.—Heffelflnger v. Schell, Com PL. 
50 Dauph.Co. 1—Mellon v. Singer 
Sewing Mach. Co, Com PI., 22 
Wash.Co. 75, affirmed 25 A.2u 807, 
344 Pa. 390. 

42 C.J. p 1281 note 96. 

7- Mo. — reck v. W. F. Williamson 
Advertising Service In St. Louis, 
App., 68 S.W.2d 847. 

42 C.J. p 1281 note 97. 

8. Ohio.—Reese v. Waltz, 14 Ohio 
App. 295, 32 O.C.A. 97 

9. Iowa.—Dice v. Johnson, 199 N. 
W. 346. 198 Iowa 1093. 

42 C.J. P 1282 note 3. 

10 . D.C.—Coleman v. Chudnow, 
Mun.App., 35 A.2d 925. 

42 C.J. P 1282 notes 4, 5. 

1L U.S.—Ivina v. Jacob, D.C.Pa., 
245 F. 892, affirmed 250 F. 431, 162 
C.C.A. 601. 

42 C.J. p 1282 notes 6-8, p 1285 notes 
80, 81. 

Instructions bald not warranted or 
repaired under evidence 

Ala.—W. M. Templeton & Son v. Da¬ 
vid; 173 So. 231, 233 Ala. 616- 
International Harvester Co. v. 
Williams, 138 So. 270, 222 Ala. 
589, followed in 133 So. 275, 222 
Ala. 595. 


Cal.—Riley v. Berkeley Motors, 36 P. 
2d 398, 1 Cal App 2d 217—Ponclno 
v. Reid-Murdoch & Co.. 28 P.2d 
932, 136 Cal.App. 223—Depaoli v 
Claus, 293 P. 881, 110 Cal.App. 145. 
Colo—Interstate Motor Lines v. 

Neal, 179 P 2d 665, 116 Colo 242. 
Iowa—Lawson v. Fordyce, 21 N.W. 
2d 69, 237 Iowa 28. 

Ky.—Womack v. Ison, 95 S W.2d 277, 
261 Ky 640—Rig Sandy Bus Line 
Co. v. Williams, 5'6 S W.2d 346. 246 
Ky. 758—Mann v. Woodward, 290 
S.W. 333, 217 Ky. 491. 

Md—C.reenfeld v. Hook. 8 A.2d 888, 
177 Md 116, 136 A.L R. 1485. 
Mass.—Rolfe v. Walsh, 64 N.E.2d 16, 
318 Mass. 733. 

Mich.—Gallagher v. Walter, 299 N. 
W. 811, 299 Mich 69—Spillman v. 
Weimastcr, 265 N.W. 787, 275 Mich. 
93. 

Minn.—Novotny v. Bouley, 27 N.W 2d 
813, 223 Minn 692—Jannette v. M. 
F. Patterson Dental Supply Co., 258 
N.W. 31, 193 Minn. 153. 

Miss.—Gulf Refining Co. v. Miller, 
116 So. 295, 150 Miss. 68. 

Mo.—Felts v. Spesia, App., 61 S.W.2d 
402—Schmitt v. Shuplak, App., 42 
S.W.2d 959. 

Or.—Roemhild v. Home Ins. Co., 278 
P. 87, 130 Or. 50. 

Pa*—Clee v. Brinks, Inc., 6 A.2d 387, 
135 Pa.Super. 345. 

R.I—Muscente v. R. S. Brine Transp. 

Co, 196 A. 259, 59 R.I. 482. 

Tenn.—Chattanooga Ice Delivery Co. 
v. George F. Burnett Co., 147 S.W. 
2d 750, 24 Tenn.App. 535. 

Tex.—J. Lee Vilbig & Co. v. Lucas. 
Civ.App., 23 S.W.2d 516, error dis¬ 
missed. 

Utah.—Morrison v. Perry, 140 F.2d 
772, 104 Utah 151. 

Wash.—Leer v. Cohen, 116 P.2d 635, 
10 Wash.2d 239—Hughes v. Wal¬ 
lace, 107 P.2d 910, 6 Wash.2d 396. 
42 C.J. p 1282 note 8 [a]. 

Instructions held Justified or required 
under evidence 

Ala.—Castleberry v. Morgan, 178 So. 
823, 28 Ala.App. 70. 
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Cal.—Tack v. Tiffin. 15$ P.2d 620, 69 
Cal.App.2d 226—Pinello v. Taylor, 
17 P.2d 1039, 128 Cal App 6)8. 

Ga.—A. G. Boone Co. v. Owens, 187 
S.E. 899. 54 Ga.App 379. 

Ill.—Selman v. Midwest Haulers, 33 
NE.2d 140, 309 Ill App 164—Wat¬ 
son v. Trinz, 274 Ill App. 379. 

Ind —Cousins v. Glassburn, 24 N E. 

2d 1013, 216 Ind. 431. 

Iowa—Stilson v. Ellis, 225 N.W. 346, 
208 Iowa 1157. 

Ky—Foley's AdmY V. Witt, 172 S. 
W.2d 81. 294 Ky. 498—Mann v. 
Woodward, 290 S.W. 333, 217 Ky. 
491. 

Mass—Puro v. HeiUklnen, 65 NE.2d 
762, 31 l 6 Mass. 262—Bagley v. Kim¬ 
ball, 167 N.E 661. 268 Mass. 440. 
Mich—Gaufln v. Valind, 256 N.W. 
335. 268 Mich. 269. 

Mo—Powell v. Brosnahan, 115 S.W. 
2d 140, 232 Mo.App 1161, opinion 
quashed on other grounds State ex 
rel. Biosnahan v. Shan, 126 S W. 
2d 1193, 344 Mo 404—Braniblett v 
Harlow, App., 75 S.W.2d 626—Rob¬ 
ertson v. Scoggins. App., 73 S.W 2d 
430. 

N.J.—Schadel v. Honig, 131 A. 624, 4 
N.J.Misc. 66, affirmed 134 A. 919, 
103 N.J.Law 203. 

N.Y.—Sacks v. Philips, 40 N.Y.S.2d 
125, 266 App Dlv. 675, motion de¬ 
nied 50 N E 2d 252, 290 NY. 873, 
affirmed 50 N.E.2d 1017, 291 N.Y. 
631—Sherman v. Millard, 259 N. 
Y.S. 415, 144 Misc. 748, reversed 
on other grounds Sherman v. 
Lelcht, 264 N.Y.S. 492, 238 App.Div. 
271. 

Or.—Peters v. Johnson, 264 P. 469, 
124 Or. 237. 

Va.—Temple v. MoseB, 8 S.E.2d 2$2, 
175 Va. 320. 

Wash.—Brewer v. Berner, 131 P.2d 
940, 15 Wash.2d 644. 

42 C.J. p 1282 note 8 [b]. 

12. Ill.—Noonan v. Maus, 197 Ill. 
App. 303. 

13. Cal.—Dallas v. De Toe, 200 P. 
361. 53 Cal.App. 452. 

42 C.J. p 1282 note 13. 



61 C.J.S, 


MOTOR VEHICLES 


8 556 


the rule 14 or the application of a different rule . 16 

The court is not under any duty to model its in¬ 
structions solely on the evidence given on behalf 
of plaintiff . 16 It is not error to give an instruc¬ 
tion based on evidence admitted without objec¬ 
tion , 17 or to refuse to give a requested instruction 
based on excluded evidence . 18 Where certain evi¬ 
dence introduced was admissible, if at all, only 
for the purpose of contradicting a witness, an in¬ 
struction which gives the impression that the jury 
may consider it as substantive proof of negligence 
is erroneous . 19 

Matters pleaded but not proved . In some juris¬ 
dictions it is held that the trial court need not, and 
should not, instruct the jury as to matters which 
have been pleaded but in respect of which no evi¬ 
dence has been introduced , 20 and that, where the 
allegations of negligence are more comprehensive 
than the proof, the instructions on negligence should 
be restricted to the evidence . 21 However, it has 
also been held not improper to instruct the jury on 
an issue presented by the pleadings, even though 
no evidence thereon has been offered by either 
party . 22 

Matters proved but not pleaded. The giving of 
an instruction on a matter not pleaded is error 
where evidence relating thereto has been errone¬ 
ously admitted over objection , 23 but not where 
evidence bearing thereon has been introduced 
without objection 24 and the case has been tried 


on the theory that the matter was in issue . 26 Thus, 
a defense which appears in the evidence and has 
been urged on the trial may justify an instruction 
thereon, even though it was not specifically 
pleaded . 2 ’ 6 

b. Issues, Theories, or Claims 

The instructions should present and cover the Issues 
In the case and the reasonable theories of the parties 
which find support in the evidence. 

The instructions may and should present and cov¬ 
er the issues , 27 be based or predicated thereon , 28 
and be adapted 29 and applicable or pertinent there¬ 
to ; 30 they need not and should not ignore issues , 31 
submit to the jury a matter which is not in issue , 32 
or deal with a matter which is beyond or not con¬ 
fined to the issues . 33 The instructions should cor¬ 
rectly state the law as to the matters to be proved . 34 
An instruction which is in the language of a motor 
vehicle statute and which is correct as far as it 
purports to state the law is not erroneous because 
it omits a portion of the statute, where, in view 
of the issue on which the case was tried, the omit¬ 
ted portion would not be helpful for any purpose . 35 

While it is not error to fail to charge on a theory 
not involved in the case 36 or to fail to give an in¬ 
struction which is not in accord with any theory of 
the case , 37 the court may and should give instruc¬ 
tions expounding the law on every reasonable and 
legitimate theory , 38 according to the judicial dcci- 


14. Mo—Majors v. White. App, 247 
S W 233— Long v. Nuth, 100 S.W. 
511. 123 Mo.App 204 

15. Md—Clark v United It., etc., 
Co. Ill A 829. 137 Md. 159. 

16. Cal —Raymond v. Hill, 143 P. 
743. 168 Cal 473. 

17. Wash —Kane v. Nakamoto, 194 
P. 381. 113 Wash. 476. 

18. Mo —Nufziger v. Mahan, App., 
191 S.W. 1080 

19. Pa.—Buchanan v. Flinn, 61 Ta. 
Super. 145 

42 C.J. p 1282 note 16. 

50. Wash.—Shipley v. Nelson, 207 
P. 1046, 121 Wash. 39. 

42 C.J. p 1285 note 66. 

51. Mo.—James v. Mott, App., 216 
S.W. 913. 

Wash.—Van Dyke v. Johnson, 144 P. 
640, 82 Wash. 377. 

S3. S.D.—Chrestenson v, Harmes, 
161 N.W. 343, 38 S.D. 360. 

S3. Ala.—Chase Nursery Co. v. Ben¬ 
nett, 87 So. 610, 206 Ala. 202. 

84. Wash.—Kolbe v. Public Market 
Delivery, etc., Co., 226 P. 1021, 130 
Wash. 302. 

42 C.J. p 1286 note 70. 


85. Cal.—Wiczorek v. Ferris, 167 P. 
234, 176 Cal. 353. 

Mo.—D’Wolf v. Stix-Baer, etc., Dry 
1 Goods Co.. App.. 273 S W. 172. 

86. Ariz.—Webb v. Hardin, 89 P.2d 
30. 53 Ariz. 310. 

Contributory negllgenoe 
Ohio—Mlsrach v. Epperson, 168 N. 
E. 230, 32 Ohio App. 451—Rogers 
v. French Bros-Bauer Co., 166 N. 
E. 427, 31 Ohio App. 77. 

87. N.Y.—Meitzler v Hill, 253 N.Y. 
I S. 343, 233 App Div. 503. 

I 42 C J. p 1280 note 76. 

88. Ala—Roach v. Wright, 70 So. 
271, 195 Ala. 333. 

Mo.—Evans v. Klusmeyer, 25*6 S.W. 
1036, 301 Mo. 352. 

29. Conn.—Pictrycka v. Simolan, 

| 120 A. 310, 98 Conn. 490. 

30. Wash.—Simonson v. Huff, 215 P. 
49, 124 Wash. 549. 

42 C.J. P 1280 note 79. 

Znstraotion held within ieenee 
Okl.—Bowring v. Denco Bus Lines, 

| 162 P.2d 525, 196 Okl. 1. 

31. Ala.—Louis Plzitz Dry Goods 
Co. v. Cusim&no, 91 So. 779, 206 

I Ala. 689. 

I 42 C.J. p 1280 note 80. 
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| 32. Wash—Anionetani v. Green, 238 
| P 633, 135 Wash. G89. 

42 C.J. p 1280 note 81. 

33. Idaho—Nelson v. Johnson, 243 
P. 647, 41 Idaho 697. 

42 C.J. p 1280 note 82. 

34. Iowa.—Codner v. Stowe, 208 N. 
W. 330, 201 Iowa 800. 

42 C J. p 1276 note 5. 

35. Cal —Dewhirst v. Leopold, 229 
P. 30, 194 Cal. 424. 

36. Ga.—White v. Knapp, 120 S.E. 
796, 31 Ga App 344. 

42 C.J. p 1281 note 84. 

37. Cal—Dewhirst v. Leopold, 229 
P. 30, 194 Cal. 424. 

38. Cal.—Raymond v. Hill, 143 P. 
j 743, 168 Cal. 473. 

42 C.J. p 1281 note 86. 

Instructions held not erroneous 
D.C—Danzansky v. Zimbolist, 105 F. 

2d 457, 70 App D.C. 234. 

Tcnn —Kroger Grocery & Baking Co, 
v. Addington, 74 S.W.2d 650, 18 
Tenn.App. 191. 

Va.—Russell v. Kelly, 23 S.E.2d 124, 
180 Va, 304. 

Instructions held not prejudlotal 
Tenn.—Davis v. Farris, 1 Tenn.App. 
144. 
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sions on the question, either of plaintiff 39 or of de¬ 
fendant 40 which finds support in the evidence. 
Also, while it is proper to refuse to give a request¬ 
ed instruction which is not applicable to any claim 
made in the case, 41 the court should give an instruc¬ 
tion on a claim made by plaintiff, 42 and it should 
not give instructions which ignore a defense, 43 
such as contributory negligence, 44 which is sup¬ 
ported by the evidence. 

c. Instructions as to Existence or Weight of 
Facts or Evidence 

While the Instructions may state the degree of proof 
required, they should not invade the province of the Jury 
•by charging as to the weight to be accorded to particular 
evidence. 

The instructions should correctly state the law 
as to the degree of proof required, 45 but should 
not invade the province of the jury 46 by charging 
on the weight to be accorded to, or the sufficiency 
of, particular evidence. 47 Also, the instructions 
must not single out and emphasize or give undue 
prominence to some particular part or phase of the 
evidence, 48 and a requested instruction which does 
so is properly refused. 49 In an action against two 
defendants, an instruction requiring plaintiff to 
show by his own evidence that one defendant was 
guilty of negligence is erroneous 50 and peculiarly 
harmful to plaintiff where each defendant has in¬ 
troduced evidence tending to show negligence on the 
part of the other. 61 While the instructions given 
by the court should not assume the existence or 
nonexistence of material controverted facts 52 and 
it is proper to refuse to gi/e a requested instruc¬ 
tion containing such an assumption,' 53 it is prop¬ 


er for the court in its instructions to assume the 
existence of a fact shown by undisputed evidence, 54 
and the assumption of an immaterial fact is not 
prejudicial. 66 

A remark made by the court, in the course of its 
instructions to the jury, about automobiles gen¬ 
erally has been held not to be objectionable as 
a comment on any fact in the case 56 or as an ex¬ 
pression of opinion as to whether a fact is fully 
or sufficiently proved. 57 Also, a reference by the 
court, in one of its instructions, to the place where 
the accident happened as being in a thickly settled 
part of a city is not such a comment on the facts 
as to constitute error where the place of the acci¬ 
dent does not appear to be material. 68 The fail¬ 
ure of the court to give an instruction with refer¬ 
ence to circumstantial evidence is not error where 
the case docs not depend on circumstantial evidence 
alone. 59 

Credibility of 7uitncsscs. An instruction that a 
witness false in one part of his testimony is to be 
distrusted in others, required by statute to be given 
on all proper occasions, should be given where 
plaintiff and some of his witnesses testified that de¬ 
fendant’s automobile was running at the time of the 
accident, and defendant and some of his witnesses 
testified that the automobile was standing still and 
that plaintiff was not struck by it but fell in front 
of it. 60 Where the evidence clearly shows that the 
driver had not violated a statute in respect of stop¬ 
ping and rendering assistance after an accident, it 
is prejudicial error to instruct that his driving away 
from the place of the accident may be considered as 
bearing on his credibility as a witness. 61 


39. US —Hower v. Roberts, C.C.A. 
Mo., 153 F.2d 726. 

Okl.—Skaggs v. Gypsy Oil Co., 36 P. 

2d 866. 169 Okl. 209. 

42 C.J. p 1281 note 87. 

40. Okl.—Skaggs v. Gypsy Oil Co., 
supra. 

42 C.J. p 1281 note 88. 

41. Cal.—Medlin v. Spazier, 137 P. 
1078, 23 Cal.App. 242. 

42. N.Y.—Jacobs v. Richard Carvel 
Co., Inc., 169 N.Y.S. 196, 95 Misc. 
252. 

Instruction held proper 

Tenn.—Caldwell v. Hodges, 77 S.W. 
2d 817, 18 Tenn.App. 355. 

43. Miss.—McDonald v. Collins, 110 
So. 663, 144 Miss. 820. 

42 C.J. p 1281 note 92. 

Conn.—Roth v. Chatlos, 116 A. 
332, 97 Conn. 282, 22 A.L.R. 1554. 
42 C.J. P 1281 note 93. 

46. Ill.—Fickerle v. Herman See- 
kamp, Inc., 274 Ill.App. 310—Reed 
V. Zellers, 273 Ill.App. 18. 


Pa.—Hess v. Mu mm a, 7 A.2d 72, 13G 
Pa Super 58. 

42 C.J. p 1276 note 6. 

43. Ala.—Feore v. Trammel, 104 So 
808, 213 Ala 293 
42 C.J. p 1285 note 72. 

47. Or—West v Jaloflf, 232 P. 642, 
113 Or. 184, 36 ALR. 1391. 

42 C.J. p 1285 note 73. 

48. Mass.—Conant v. Constantin, 
141 N.E. 587, 247 Mass. 76. 

42 C.J. p 1285 note 74. 

49. Ala.—Galloway v. Tcrklns, 73 

So. 956, 198 Ala. 658. 

Mass.—Neafsey v. Szemeta, 126 N.E 
368, 235 Mass. 160. 

50. Mo.—Bradley v. Becker, 246 S. 
W. 561, 296 Mo. 548. 

51. Mo.—Bradley v. Becker, supra. 

53. Ill.—Monroe v. Wear, 276 Ill. 
App. 570—Streeter v. Humrichouse, 
261 Ill.App. 556. 

42 C.J. p 1285 note 76. 
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53. Mass.—Walner v Sorentino, 192 
NE 503, 288 Mass 75—Dupuis v. 
Town of Billerica, 157 N.E. 339, 2160 
Moss. 210. 

42 C.J. p 1285 note 77. 

54L Wash.—'Stanhope v. Strang, 250 
P. 351, 140 Wash. 693. 

42 C.J. P 1285 note 78. 

55. Wash.—Brammer v. Perclval, 
233 P. 311, 133 Wash. 126. 

56. Wash—Domke v. Gunning, 114 
P. 436, 62 Wash. 629. 

57. N.C.—Davis v. Long, 126 S.E. 
321, 189 N.C. 129. 

58. Wash.—Sheffield v. Union Oil 
Co., 144 P. 529, 82 Wash. 386. 

59. Iowa.—Pazen v. Des Moines 
Transp. Co., 272 N.W. 126, 223 Iowa 
23. 

60. Cal.—Medlin v. Spazier, 137 p. 
1078, 23 Cal.App. 242. / 

81. Mich.—Simmons v. Petersen, 174 
N.W. 536, 207 Mich. 508. 
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§ 557. — Presumptions and Burden of 
Proof 

Instructions on presumptions and the burden of proof 
should be appropriate under the issues in the case and 
should correctly set forth the law. 

The general rules as to the propriety of instruc¬ 
tions under the issues presented, and the necessity 


that instructions correctly set forth the law, have 
been applied to instructions on or involving pre¬ 
sumptions or inferences, 62 such as presumptions or 
inferences as to contributory negligence, 62 re¬ 
sponsibility of the owner of a motor vehicle for 
an injury arising out of the operation thereof by 
another person, 64 or, likewise, presumptions or in- 


82. U.S.—Peterson v. Sheridan, C.C. 

A.Iowa, 115 F 2d 121. 

Ark.—Lambert v. Saunders, 170 S.W. 

2d 375. 206 Ark. 717. 

Cal.—Barry v. Maddalena, 146 P 2d 
974, 63 CalApp.2d 302—Kelley v 
City and County of San Francisco, 
137 P.2d 719, 68 Cal.App 2d 872— 
Miller v. Cranston, 106 P.2d 963, 41 
Cal.App 2d 470—Kinncar v. Marti- 
nelli. 258 P. 686. 84 Cal App. 721. 
Tenn—Herstein v. Kemker, 94 S.W. 

2d 76, 19 Tenn.App 681. 

Wls —Schulz v. General Casualty Co , 
288 N.W. 803, 233 Wjs. 118 
42 C J. p 1276 notes 2, 3. 

Instructions held sufficient, proper, or 
erroneously refused 

(1) Generally. 

Cal—Marlin v Nelson, 187 P 2d 78. 
82 Cal App.2d 733—Moore v Miller, 
125 P 2d 576, 51 Cal App 2d 674- 
Church v. Payne, 07 P.2d 810. 36 
Cal App 2d 382—Baldridge v Cun¬ 
ningham, 87 P 2d 309, 31 Cal App 
2d 128—Harlan v. Taylor, 33 I* 2d 
4 22, 139 Cal App. 30— Kanananakoa 
v. Badalamente. 6 I\2d 338, 110 Cal 
App. 231—Tanaka v. Granolli, 200 
P 515, 107 Cal App 647. 

Iowa—McMahon v Rauch, 208 N W. 
008, 230 Iowa 674 Sergeant v 

Challis, 238 N.W. 442, 213 Iowa 
67. 

Mo—Gardner v. Turk, 123 S.W 2d 
158, 343 Mo. 809. 

Wash—-Karp v. Herder, 44 P.2d 808, 
181 Wash. 683. 

42 C.J. p 1276 note 2 [a]. 

(2) Exercise of due care or pru¬ 
dence. 

Cal—Larson v. King, 1G2 P.2d 974, 
71 Cal.App. 2d 421—Dawson v. 

Boyd, 143 P.2d 373, 61 Oal.App.2d 
471—Maaskant v. Matsul, 123 P.2d 
853, 60 Cal.App.2d 819—Whicker v 
Crescent Auto Co, 66 P 2d 740, 20 
Cal App 2d 240—Oeisler v. Hugh, 66 
P 2d 671, 19 Cal App.2d 738—Hell- 
man v. Bradley, 56 P.2d 607, 13 Cal. 
App.2d 159—White v. Barker Bros., 
55 P.2d 248. 12 Cal.App.2d 161— 
■Stealey v. Chessum, 11 P.2d 428, 
123 Cal.App. 446—Ackerman v. 
Griggs, 293 P. 116, 109 Cal.App. 3*65 
—Ramsey v. Pasini, 291 P. 884, 
108 Cal.App. 627. 

Idaho.— Geist v. Moore, 70 P.2d 403, 
58 Idaho 149. 

Mass.—Gibbons v. Denoncourt, 9 N. 
HI. 2d 633, 297 Mass. 448—Brown v. 
Henderson, 189 N.B. 41, 285 Mass. 
192. 


Instructions held erroneous or prop¬ 
erly refused j 

(1) Generally. 

U S.—Falstaff Brewing Corporation 
v Thompson, CCA Nob., 89 F.2d 
557, certiorari denied Thompson v 
Falstaff Brewing Corporation, 58 
S.Ct. 28, 302 U.S. 709, $2 L Ed. 547. 
Cal—La Fleur v. Hernandez. 191 P. 
2d 95, 84 Cal App 2d 569—Do Priest 
v City of Glendale. 169 P 2d 17, 74 
Cal.App 2d 464—Corbin v. Bedel, 
158 P.2d 221, 69 Cal App 2d 60— 
Jones v. Bavlcy, 122 P.2d 293, 49 
Cal App 2d 647—Clary v. Lindley, 
86 P.2d 920, 30 Cal.App.2d 571— 
Butcher v Thornhill, 58 P.2d 179, 
14 Cal App.2d 149—Olden v. Babi- 
coia Development Co, 290 P. 1062, 
107 Cal App. 399 

Ill — Mcvunder v Sullivan, 78 N.E 
2d 333, 334 Ill App 42—Walsh v. 
Moore, 244 Ill App. 458. 

Mass—Brown v. Henderson, 189 N. 

E 41. 285 Mass. 192 
Mich—Billingsley v. Gulick, 233 N. 

W. 225, 252 Mich. 236. 

Minn—Timmerman v. March, 271 N. 

W f.97, 199 Minn. 376. 

Mo — Ilarke v Haase, 75 S.W.2d 1001, 
335 Mo. 110 4—Stltzell v Arthur 
Morgan Trucking Co, App., 118 S. 
W.2d 49 

N.1I —Adams v. Severance, 41 A.2d 
233. 93 N H 289. 

Or— MeVav v. Byars, 138 P.2d 210. 
171 Or 449. 

Pa—Logan, to Use of Butz, v. City 
of Bethlehem, 187 A. 389, 324 Pa. 7. 
Wash.— Sweazey v. Valley Transport, 
107 P 2d 567, 6 Wash 2d 324, 140 
ALU 1, opinion adhered to 111 P. 
2d 1010, 6 Wash.2d 324, 140 A.L R. 
20 

(2) Conclusive presumptions. 

Cal—Krause v. Rarity, 293 P. 62, 
210 Cal. 644, 77 A.L.R. 1327—Az- 
zaro v. O’Connell, 9 P.2d 345, 121 
Cal App. 617—Hayes v. Emerson, 
294 P. 765, 110 Cal.App. 470. 

(3) Due care by pedestrian. 

Ark—Sylvester v. U-Drive-Em Sys¬ 
tem, 90 S.W.2d 232, 192 Ark 75 
Cal—Varner v. Skov, 67 P.2d 123, 20 
Cal.App 2d 232—Morns v. Purity 
Sausage Co, 38 P.2d 193, 2 Cal.App. 
2d 536. 

Ind.—Conner v. Jones, 59 N.E.2d 577, 
115 Ind.App. 660, rehearing denied 
60 N.E.2d 534, 116 Ind.App. 660. 
Mass.—Brown v. Henderson, 189 N. 

E. 41, 285 Mass. 192 
Mich.—Billingsley v. Gulick, 283 N. 

| W. 225, 252 Mich. 235. 
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ND.—Hausken v. Coman, 268 N.W. 
430. 66 N.D. 633. 

(4) Driving on wrong side of road. 
Cal.—Roberts v. Salmon, 151 P.2d 

556, 66 Cal.App.2d 22. 

Iowu.—Fry v. Smith, 253 N.W. 147. 
217 Iowa 1295. 

(5) Excessive speed. 

Cal—llarkey v. Luckehe, 65 P.2d 77, 
19 Cal.App 2d 130—Tyson v. Bur¬ 
ton. 294 P. 750, 110 Cal.App. 428. 
Ky.—Summerville v. Waller, 90 S.W. 
2d 65, 262 Ky. 343. 

(6) Intoxication.—Myers v. 

Charleston Transit Co., 37 S.E 2d 281. 
12S W.Va. 564. 

Instruction held confusing or mis¬ 
leading 

Mo —Harke v. Haase, 75 S.W.2d 1001. 
335 Mo 1104. 

Instructions held not prejudicial 

Cal —Tudenous v. Hertz Dnvurself 
Stations, 160 P.2d 554, 70 Cal.App. 
2d 192—Stroh v. Bauman, 99 P.2d 
337, 37 Cal.App 2d 241. 

Wash.—Erickson v. Barnes, 107 F.2d 
348, C Wash.2d 251. 

63. Iowa.—Flicklnger v. Phillips, 
267 NW. 101. 221 Iowa 837. 
Instruction held proper 
NJ — Long v. Yellow Cab Co. of 
Camden, 29 A.2d 887, 129 N.J.Law 
560. 

* 

64l U.S—Falstaff Brewing Corpora¬ 
tion v. Thompson, C.C A.Neb., 89 
F.2d 557, certiorari denied Thomp¬ 
son v. Falstaff Brewing Corpora¬ 
tion. 58 SCt 28, 302 U.S. 709, 82 
L.Ed. 547. 

Tenn —Auburn Nashville Co. v. Gra¬ 
ham, 13 Tenn App. 444. 

Instructions held not erroneous 
U S —Montgomery v. Hutchins, C C. 

A.Cal, 118 F 2d 661. 

Ala.—Jefferson County Burial Soc. 

v. Cotton, 133 So. 256, 222 Ala. 678. 
Ark —Plunkett-Jarrell Grocer Co. v. 
Freeman, 92 S.W.2d 849. 192 Ark. 
380. 

Idaho.—Willi v. Schaefer Hitchcock 
Co, 25 P.2d 167, 63 Idaho 367. 
Instructions held erroneous or prop, 
erly refused 

Cal —Goss v. Pacific Motor Co., 269 
I\ 455, 85 Cal.App 455 
D.C.—Walsh v. Rosenberg, 81 F.2d 
659, 65 App.D.C. 157, certiorari de¬ 
nied 56 S.Ct. 747, 298 U.S. 663, 80 
LEd. 1388. 

Mo.—Murphy v. Tumbrink, App., 25 
I S.W. 2d 133. 
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ferences on the question of innocence of crime, 65 or 
the effect of a failure to introduce evidence at one’s 
disposal; 66 and the general rules have also been 


applied to instructions on or involving the burden of 
proof, 67 such as instructions on or involving the 
burden of proof as to contributory negligence, 66 


65. Vt.—Clark ▼. Deman, 146 A. 
812, 102 Vt. 147. 

66. Instruction held proper 

Ga.—Blanchard v. Ogletree, 152 S.E. 
116, 41 Ga.App. 4. 

67. Cal.—Cavalli v. Luckett, 104 P. 
2d 708. 40 Cal.App 2d 250. 

Ill.—Burns v. Storchak, 73 N E.2d 
168. 331 Ill.App. 347. 

Md.—Bode v. Carroll-Independent 
Coal Co., 191 A. 685. 172 Md 406. 
Tex.—Owl Taxi Service v. Saludis, 
Civ.App.. 122 S.W.2d 225. error dis¬ 
missed—Gulf Refining Co v. 
Youngblood. Civ.App., 23 S.W.2d 
522. 

Wash.—Fettcrman v. Levitch, 109 P. 

2d 1064. 7 Wash.2d 431. 

42 C.J. p 1272 note 58, p 1273 note 
74 [b] (1). 

Instructions held sufficient or not 
erroneous 

(1) Generally. 

Cal.—Barone v. Jones. 176 P.2d 392. 

77 Cal.App.2d 656. rehearing denied 
and opinion modified on other 
grounds 177 P.2d 30, 77 Cal App 2d 
656—Comstock v. Morse, 290 P. 108, 
107 Cal.App. 71. 

Conn.—Wolfe ▼. Ives. 76 A. 526. 83 
Conn. 174, 19 Ann Cns. 752 
D.C.—Paxson v. Pavia, 65 F 2d 492, 
62 App P C. 146. certiorari denied 
54 SCt. 61. two cases, 290 1T.S. 643. 

78 LEd. 658—Brophy v. Weschler, 

D. C., 36 F Supp 635. 

Ga.—Kelly v. Locke. 194 S.E. 595, 57 
Ga.App. 78, reversed on other 
grounds 198 S.E 754, 186 Ga. 620. 
mandate conformed to 199 S.E. 544, 
58 Ga.App. 658. 

Ind.—Hoeppner v. Saltzgaber, 200 N. 

E. 468. 102 Ind App 458. 

Iowa.—Swan v. Daile.v-Luce Auto 
Co., 293 N.W. 468. 228 Iowa 880— 
Jakeway v. Allen, 290 N.W. 607, 
227 Iowa 1182—Usher v. Stafford, 
288 N.W. 432, 227 Iowa 443—Schalk 
v. Smith, 277 N.W. 303, 224 Iowa 
904. 

Me.—Keller v. Banks, 156 A. 817, 130 
Me. 397. 

Mo.—Crawford v. Byers Transp. Co., 
201 S.W.2d 971—Buck v. Thatcher, 
7 S.W.2d 398. 222 Mo.App. 1036. 
N.D.—Jondahl v. Campbell, 238 N.W. 
697. 61 N«D. 566. 

Ohio.—Martin v. Hooffstetter, App., 
42 N.E.2d 556. 

Or.—Foster v. Farra, 243 P. 778, 117 
Or. 286. 

Wash.—Devereaux v. Blanchard, 26 
P.2d 82, 174 Wash. 673. 

(2) Operation of vehicle on wrong 
side of road.—Olson v. Rose, 151 P. 
2d 454, 21 Wash.2d 464—Thomas v. 
Adams, 24 P.2d 432, 174 Wash. 118. 


(3) Lights on vehicle. — Gerlot v. 
Swartz, 7 N.E.2d 960, 212 Ind. 292. 

Instructions held erroneous or prop, 
erly refused 

Ark.—Burnett v. Seventh St. Produce 
Co., 47 S.W.2d 38, 185 Ark. 367. 
Cal.—Jackson v. Miller, 20 P.2d 113, 
130 Cal.App. 427. 

Fla —Alachua Lake Corporation v 
Jacobs, 9 So.2d 631, 151 Fla. 309. 
Ga.—Reese v. Haggard. 44 S E 2d 290. 
75 Ga.App. 654—Wells v. Steinek, 
176 S.E. 42, 49 Ga.App. 482. 

Ill.—Burns v. Storchak, 73 N.E.2d 
168. 331 Ill.App. 347. 

Iowa.—Rich v. Herny, 269 N.W.2d 
489. 222 Iowa 465. 

Md—State for Use of Shipley, v. 

Lupton. 161 A. 393. 163 Md. 180. 
Mich.—Heiman v. Kolle, 27 N.W.2d 
92, 317 Mich. 648. 

Minn.—Anderson v. Ambrolse, 219 N. 

W. 769, 174 Minn. 481. 

Mo—Bollovich v. Gricse, 3 00 S.W.2d 
261—Nelson v. Evans. 93 S W.2d 
691, 338 Mo. 991—Koebel v. Tie- 
man Coal & Material Co.. 85 S.W. 
2d 519, 337 Mo 561—Tahler v. 

Perry, 85 S W.2d 471, 337 Mo. 354— 
Werminghaus v. Eberle. 81 S.W.2d 
607—McAboy v. Hulett, App., 112 
S.W.2d 86. 

N.Y.—Meloche v. Johnson, 68 N.Y.S. 

2d 367, 271 App.Div 3 037. 

Ohio —Foust v Derenberger, 173 N. 

E. 740, 37 Ohio App. 3. 

Okl.—Banta v. Hestand, 75 P.2d 416, 
181 Okl. 551. 

Or.—Gwin v. Crawford. 100 F.2d 
1012, 164 Or. 215. 

Wash—Cramer v. Bock, 149 P.2d 
525. 21 Wash 2d 13—Perron v. 

Press. 81 P.2d 867, 196 Wash. 14. 

Instructions held confusing or mis. 
leading 

Mo—Harke v. Haase, 75 S.W.2d 1001, 
335 Mo. 1104. 

42 C.J. p 1278 note 49 Lb] (2). 

instructions held not oonfusing or 
misleading 

Ga— Kinney v. Turnipseed, 164 S E. 

225, 45 Ga.App. 269. 

42 C.J. p 1278 note 49 [c] (2). 

68 . Iowa. — Schelldorf v. Cherry, 264 
| N.W. 54, 220 Iowa 1101. 

Neb.—Carlson v. Roberts, 274 N.W. 
473, 133 Neb. 166 

N.J.—Hartwyk v. Shea, 176 A. 890, 
114 NJ.Law 235. 

Utah.—Morgan v. Bingham Stage 
Lines Co., 283 P. 160, 76 Utah 87. 

Instructions held oorreot, sufficient, 
or not erroneous 

Ark.—Albritton v. C. M. Ferguson & 
Son. 122 S.W.2d 620, 197 Ark. 436 
—Self v. Kirkpatrick. 110 S.W.2d 
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13, 194 Ark. 1014—Murphy v. Clay¬ 
ton. 15 S.W.2d 391, 179 Ark. 225. 
Cal.—Petersen v. Devine, 156 P.2d 
936, 68 Cal App.2d 387—Shields v. 
Oxnard Harbor Dist., 116 P.2d 121, 
46 Cal. App. 2d 477—Richmond v. 
Moore. 284 P. 681. 103 Cal.App. 173 
Conn.—Smirnoff v. McNerney, 152 A. 
399, 112 Conn. 421. 

Fla.—Heitman v. Davis. 172 So. 705, 
127 Fla. 1. 

Ind—Bodner v. La Fleur, 161 N.E. 

696, 87 Ind.App. 291. 

Iowa.—Westman v. Bingham, 300 N. 

W. 525, 230 Iowa 1298 
Md.—Thursby v. O’Rourke, 23 A.2d 
656, 180 Md. 223. 

Mo —Cornwell v. Highway Motor 
Freight Line, 152 S W 2d 10, 348 
Mo. 19—Mendenhall v. Neyer, 149 
S.W.2d 366, 347 Mo. 881—Carle v. 
Akin. 87 S.W.2d 406—Johnessee v. 
Central States Oil Co., App., 200 S 
W 2d 383—Eisenbarth v. Powell 
Bros. Truck Lines, 126 S.W.2d 899. 
235 Mo.App. 442, certiorari quashed 
State ex rel. Powell Bros. Truck 
Lines v. Hostetter. 137 S.W.2d 461, 
345 Mo. 915. 

Mont.—Marinkovlch v. Tierney, 17 P. 
2d 93. 93 Mont. 72. 

Okl.—Morris v. White, 60 P.2d 1031. 

177 Okl. 489. 

S.D.—Pemberton v. Fritts, 228 N W 
409. 56 S.D. 374. 

42 C.J. p 1276 note 4 [b]. 

Instructions held erroneous 

Ark—England v. White. 155 S.W” 2d 
676, 202 Ark. 1155. 

Conn.—Voronelis v. W T hite Line Bus 
Corporation, 192 A. 265, 123 Conn. 
25—Grant v. M&cLclland, 147 A. 
138, 109 Conn. 617. 

Md.—Wintrobe v. Hart, 13 A 2d 365, 

178 Md. 289. 

Mich.—Socony Vacuum Oil Co. v. 
Marvin, 21 N.W.2d 841, 313 Mich. 
528. 

Mo.—Szuch v. Ni Sun Lines, 58 S W 
2d 471, 332 Mo. 469—Kenney v. 
Hoerr, 23 S.W.2d 96, 324 Mo. 368. 
Neb.—Robison v. Union Transfer Co., 
4 N.W.2d 558, 141 Neb. 574. 

N.C.—Stewart v. Yellow Cab Co , 42 
S.E.2d 405. 227 N.C. 368—Ogle v. 
Gibson, 198 S.E. 598, 214 N.C. 127. 
Ohio.—Woodward V. Gray, 188 N.E. 

304. 46 Ohio App. 177. 

Utah.—Martin v. Sheffield, 189 P.2d 
127. 

Va.—Marks v. Ore, 45 S.B.2d 894, 187 
Va. 146. 

42 C.J. p 1276 note 4 [a]. 

Instruction held misleading 
Ohio.—Sharp v. Russell, 174 N.E. 617, 
! 87 Ohio App. 806, 
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acts in emergencies, 61 sole or proximate cause, 70 
new and independent cause, 71 liability of one per¬ 
son, such as the owner of the motor vehicle, for 
injuries arising out of the operation thereof by an¬ 
other person, 72 or shifting of the burden. 73 

An instruction that there is a presumption that 
every person exercises ordinary care for his own 
safety and that he obeys the law may be proper 
under the circumstances of some cases, as where 
a participant in an accident is dead or, for any 
other reason, is unable to give an account of what 
occurred, and his side of the case is not fully cov¬ 
ered by the testimony of witnesses called on his 
behalf; 74 but such an instruction should not be 
given in a case where all the parties are alive and 
the facts arc placed before the jury by the tes¬ 
timony of the parties and the witnesses. 76 An 
instruction in favor of a party that there is a pre¬ 


sumption that every man obeys the law is prop¬ 
erly refused where it appears that such party was 
guilty of negligence as a matter of law. 76 An in¬ 
struction which requires plaintiff to prove at least 
one of the material allegations of the complaint, 
but which does not inform the jury what consti¬ 
tutes the material allegations thereof, has been held 
improper. 77 

Res ipsa loquitur . The general rules as to the 
applicability of an instruction under the facts of 
the case, and the necessity that it set forth the 
law correctly, have been applied to instructions in¬ 
volving the doctrine of res ipsa loquitur. 76 

§ 558. Verdict and Findings 

a. In general 

b. Construction, operation, and effect 

c. Consistency 


69. Instructions held erroneous 

Cal.—Stealey v. Chessum, 11 I\2d 
428. 123 Cal App 446 
Iowa—Bletzer v. Wilson, 276 NW 
836. 224 Iowa 884 —M<‘K**pvi r v. 
Batcheler, 257 N.W. 567. 219 Iowa 
93 

70. Instructions held erroneous 

Cal.—Harrison v. Harter. 18 P.2d 436, 
129 Cal App. 22 

Okl —Winn v. Corey. 65 P.2d 522. 179 
Okl. 305 

Instructions held not erroneous 

Ind,—Bain v Mnltmlller, 13 N.E 2d 
712. 213 Ind 549 

Neb—Spaulding v'. Howard, 27 N.W. 
2d 832. 148 Neb 496. 

71. Instruction held proper 

Tex—North East Texas Motor Lines 
v Hodges. Civ. App, 141 S W 2d 386, 
affirmed 168 S.W.2d 487, 138 Tex. 
280. 

72. Instructions held proper or «xu 
thorised 

Ga—Atlanta Laundries v. Goldberg, 
30 S E.2d 349. 71 Ga.App. 130. 

Ind.—Van Drake v. Thomas, 38 N.E. 

2d 878. 110 lnd.App. 586 
N.Y.—liarber v. Jewel Tea Co., 300 N. 
Y.S. 302, 252 App.Dlv. 362, affirmed 
16 N.E.2d 94, 278 N.Y. 640. 
Instructions held erroneous 
Colo.—American Ins. Co. v. Naylor, 
70 P.2d 349, 101 Colo 34. 

Iowa.—Allbaugh v. Ashby, 284 N.W. 
816. 228 Iowa 674. 

73. Instructions held srroneous or 
properly refused 

Mich.—Weaver v. Motor Transit 
Management Company (Greyhound 
Lines), 233 N.W. 178, 252 Mich. 64. 
Minn.—Lestico v. Kuehner, 283 N.W. 

122, 204 Minn. 126. 

Or.—Haltom v. Fellows, 73 P.2d 680, 
167 Or. 614. 

Wash.—Hemsworth v. Shoemaker, 
261 P. 84, 146 Wash. 520. 


Instruction held not erroneous 

NC—Grier v Woodside, 158 S.E. 491, 
200 NC. 759. 

74. Cal—Roselle v. Beach. 125 P.2d 

77, 51 Cal App.2d 579—Jones v. 

Heinrich. 122 l J .2d 304, 49 Cal. 

App 2d 702. 

Instructions held sufficient, proper, 
or erroneously refused 

(1) Use* of ordinary care for one’s 

own safety—Kelley v City and 
County of San Francisco. 137 P.2d 
719, 58 Cal.App.2d 872—Maaskant v. 
Matsui. 123 P 2d 853, 50 Cal App.2d 
819—Wheeler v. Brown, 117 P 2d 707, 
47 Cal.App 2d 239—Schulman v. Los 
Angeles Uy. Corporation, 111 P.2d 
924, 44 Cal App.2d 122—Broun v. 

Blair, 80 F.2d 95. 26 Cal.App.2d 613— 
Killough v. Lee, 40 P.2d 897, 4 Cal. 
App 2d 309. 

(2) Obedience to the law.—Larson 
v. King. 162 P.2d 974, 71 Cal.App.2d 
421—Borges v. Pacific Greyhound 
Lines, 51 P.2d 1146, 10 Cal.App.2d 450. 

75. Cal—Stevenson v. Fleming, 117 
P.2d 717, 47 Cal.App.2d 225—War¬ 
wick v. Maneely, 104 P.2d 831, 40 
Cal.App.2d 235, followed in 104 P.2d 
838, two cases, 40 Cal.App.2d 812 
and 104 P.2d 838, 40 Cal.App.2d 
813—Kelly v. Frets, 65 P.2d 914, 
19 Cal.App.2d 356—Lewin v. Mar- 
golis, 69 P.2d 153, 14 Cal.App.2d 
746. 

Limiting scope of presumption 

Requested instruction that at the 
outset each party was entitled to 
the presumptions that every person 
takes ordinary care of his own con¬ 
cerns and obeys the law should net 
have extended the presumption to 
defendant motorist, who testified as 
to his actions, although the giving of 
such an instruction is not necessar¬ 
ily prejudicial error.—Jones v. Hein¬ 
rich, 122 P.2d 304, 49 Cal.App.2d 702. 
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76. Cal.—Traylen v. Citraro. 297 P. 
649, 112 Cal App. 172, followed in 
297 P. 662, 112 Cal App. 7G3. 

77. Ind.—Neal v. Stafford. 18 N.E. 
2d 960, 106 Ind App 189. 

78. Instruction* held sufficient, 
proper, or justified 

Ariz.—Tenney v. Enkeball, 158 P.2d 
519, 62 Ariz 416. 

Cal.—Weddle v. Loges, 125 P.2d 914, 
62 Cal App.2d 115—Ellis v Jewett, 
64 F.2d 432. 18 Cal App 2d 629— 
Creamer v. Cerrato, 36 P.2d 1094, 
1 Cal App.2d 441. 

Idaho.—Curtis v. Ficken, 16 P.2d 977, 
62 Idaho 4 26. 

Iowa.—Mein v. Reed, 278 N.W. 307, 
224 Iowa 1274. 

Ky—Schechter v. Hann, 205 S.W.2d 
690, 305 Ky. 794. 

Vt—Healy v Moore, 187 A. 670, 108 
Vt. 324, followed in 187 A. 692. 108 
Vt. 351. 

Wash.—D’Amico v. Conguista, 167 P. 

2d 157, 24 Wash.2d 674. 
Instructions held erroneous, unneces¬ 
sary, or properly refused 
Ark.—Saunders v. Lambert, 188 S.W. 

2d 633. 208 Ark. 990. 

Cal.—Blanton v. Curry, App.. 121 P. 
2d 125, affirmed and supplemented 
129 P 2d 1, 20 Cal.2d 793—Harlan 
v. Taylor, 33 P.2d 422, 139 Cal.App. 
30. 

Conn.—Staplins v. Murphy, 183 A. 

398, 121 Conn. 123. 

Iowa.—Harvey v. Borg, 267 N.W. 190, 
218 Iowa 1228. 

Minn.—Heffter v. Northern States 
Power Co., 217 N.W. 102, 173 Minn. 
215. 

Mo.—Tabler v. Perry, 85 S.W.2d 471, 
337 Mo. 154. 

Instructions held erroneous under 
pleadings 

Cal.—Porter v. Rasmussen, 15 P.2d 
888, 127 Cal.App. 405. 



MOTOR VEHICLES 


61 C. J.S. 


§ 558 


a. In General 

The general rules governing the form and sufficiency 
of verdicts or findings in civil actions, and their respon¬ 
siveness to the pleadings, Issues, and evidence, apply In 
actions for Injuries arising out of the operation of motor 
vehicles. 

General rules control as to the form ancl suffi¬ 
ciency of the verdict 79 or findings by the jury or 
trial court 80 in actions for injuries occasioned by 
the operation of motor vehicles. The verdict or 
findings should be definite and certain ; 81 and they 
should be responsive to, and supported by, the 
pleadings, 82 issues, 83 and evidence. 84 A verdict 
is not necessarily void simply because the jury has 
returned a special verdict separating the expenses 
from the other items of damages. 85 


The usual rules prevail as to the propriety and 
necessity of the submission of special issues 86 and 
as to the necessity of findings on special issues 
submitted. 87 In an action by a guest against his 
host, if the host’s conduct with respect to control 
of the vehicle was negligent, a finding which would 
determine whether such negligence was the result 
of a lack of skill or judgment on the one hand, or 
of inadvertence on the other, may be essential. 88 

Requests for rulings or special findings . The 
general rules as to special findings prevail with re¬ 
spect to the accuracy, 89 form, 90 and conformity to 
issues 91 of requests for such findings. It may be 
proper for the trial court, under the circumstances 
of the case, to refuse particular requests for find- 


79 . Cal.—Crain v. Sumida, 211 P. 
479, 69 Cai.App. 690. 

42 C.J. p 1286 note 86. 

Verdict held not contrary to charge 

Ala.—Clark v. Farmer, 159 So. 47, 
229 Ala. 696. 

80. Conn.—Jones v. Madison, 137 A. 
763, 106 Conn. 264. 

Tex.—Rosenthal Dry Goods Co. v. 
Hlllebrandt, Com App., 7 S W.2d 
621—Hankins v. Harlan, Civ App , 
114 S.W.2d 688, error dismissed— 
Munves v. Buckley. Civ App., 70 S. 
W.2d 605, error dismissed. 

Wis.—Forbes v. Forbes, 277 N.W. 

112, 226 Wis. 477. 

42 C.J. P 1286 notes 87, 88. 

81. Or.—Klein v. Miller, 77 P.2d 
1103, 169 Or. 27. 116 A.L.R. 820. 

42 C.J. P 1286 note 89. 

Verdiot for plaintiff for “no” dam¬ 
ages 

A verdict which states that It is 
in favor of plaintiff, but for “no” 
damages, is uncertain; it is not in 
favor of defendant, and its assess¬ 
ment of “no” damages nullifies its 
effect as a verdict in favor of plain¬ 
tiff; and such a verdict is not ren¬ 
dered valid by the fact that contrib¬ 
utory negligence was one of the de¬ 
fenses in the case.—Klein v. Miller, 
supra. 

Ground of negligence 

Finding that collision was due to 
reckless and negligent driving was 
held sufficient, as against objection 
that it was too general in not spe¬ 
cifically stating that negligence con¬ 
sisted of excessive speed.—Shurtleff 
v. Wynns, 300 P. 890, 114 Cai.App. 
663, followed in 300 P. 892, 114 Cal. 
App. 768. 

88 . Iowa.—Wells v. Wildin, 277 N. 
W. 308, 224 Iowa 913, 116 A.L.R. 
169. 

Pa —Henry v. Beck, 56 Tork Leg.Rec. 
209, affirmed 36 A.2d 734, 164 Pa. 
Super. 585. 


Findings held not erroneous under 
pleadings 

Colo.—Henry v. Strobel, 31 P.2d 319, 
94 Colo. 492. 

Fla.—Smith v. Hickson, 167 So. 416, 
117 Fla. 122. 

Kan —Burnett v. Kansas City Public 
Service Co, 72 P.2d 72, 146 Kan. 
474—Hamilton v. Lanoue, 67 P.2d 
574, 145 Kan 768—Coffman v. 

Shearer, 34 P.2d 97, 140 Kan. 176. 
Mo —Thorn v. Cross, App., 201 S.W. 
2d 492. 

83. Wis.—Mauermann v. Dixon, 258 
N.W. 352, 217 Wis. 29—Walker v. 
Kroger Grocery & Baking Co., 252 
NW. 721, 214 Wis. 519, 92 A.L.R. 
680. 

42 C J. p 1286 note 90. 

Findings held immaterial 

Cal.—Rapolla v. Goulart, 287 P. 562, 
105 Cal App. 417. 

Tex—White v. Munson, Civ.App., 162 
S W.2d 429—Ben E. Keith Co. v. 
Minor. Civ.App., 103 S.W.2d 241— 
Duncan Coffee Co. v. Haddock, Civ. 
App., 61 S W.2d 437. 

Wis —Hohenscc v. Acheson, 261 N.W. 
234, 213 Wis. 316. 

84. Ky.—Drury v. Franke, 57 S W.2d 
969, 247 Ky. 758, 88 A.L.R. 917. 

Tex.—Gillette Motor Transport Co. 
v. Whitfield, Civ.App., 160 S.W.2d 
290. 

Va.—Lough v. Price, 172 S.E. 269, 161 
Va. 811. 

42 C.J. p 1020 note 66 [a], p 1286 
note 91. 

Varianoe as to servant involved 

The fact that one servant is named 
as the driver of defendant's vehicle 
and the evidence shows another has 
been held not sufficient to defeat a 
verdict against the owner or employ¬ 
er.—A. C. Motor Freight Lines v. i 
Shingledecker, C.C.A.Ind., 70 7.2d 

827. 

Held not supported by evidence 

Mass.—Friedman v. Bcrthiaume, 21 
N.E.2d 261, 803 Mass. 159. 
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N.J.—Rich v. Inter-City Transp. Co.. 

165 A. 296, 11 N.J.Misc. 243. 

Pa.—Henry v. Bock, 56 York Leg.Rec. 
209, affirmed 36 A.2d 734, 154 Pa. 
Super. 585. 

Tex.—Papin v. Japhet, Civ.App., 74 
S W.2d 737, error dismissed- 
Held eupported by evidence 
Ark.—Green v. West Memphis Lum¬ 
ber Co., 91 S.W.2d 261, 192 Ark. 
1177. 

Cal.—Joinings v. Day, 46 P 2d 193. 
7 Cai.App 2d 555—Williamson v. 
Fitzgerald, 2 P.2d 201, 116 Cai.App. 
19. 

Fla.—Smith v. Hickson, 157 So. 416, 

117 Fla 122. 

Ind.— Superior Meat Products v. Hol¬ 
loway, 48 N.E.2d 83, 113 Ind.App. 
320. 

Tex —Holland v. De Leon, Civ App , 

118 S.W.2d 489, error refused. 

42 C.J. p 907 note 89 Lc]. 

85. Tenn—Talley v. Dalton, 10 
Tenn.App. 697. 

86. Tex.—West Texas Coaches v. 
Madl, Civ.App., 26 S W.2d 199. 

42 C J. p 1286 note 99. 

87. R.I.—Pimpare v. McNamara, 193 
A. 513, 58 R.I. 515. 

42 C.J. p 1286 note 1. 

Statue as licensee 

A specific finding as to whether a 
decedent was a licensee at the time 
of the accident was held not essen¬ 
tial under the particular circum¬ 
stances.—Gay v. Cadwallader-Gibson 
Co., 93 P.2d 1051, 34 Cal.App.2d 566. 

88 . Wis—Young v. Nunn, Bush & 
Weldon Shoe Co., 249 N.W. 278, 212 
Wis. 403. 

89. Tex -—Alamo Iron Works v. Pra¬ 
do, Civ.App., 220 S.W. 282. 

00. Ind.—Cole Motor Car Co. v. Lu- 
dorff, 111 N.E. 447, 61 Ind.App. 119. 
42 C.J. p 1286 note 97. 

01. R.I.—Muscente v. R. a Brine 
Transp. Co., 196 A. 259, 59 R.I. 482, 
Tex.—Rosenthal Dry Goods Co. v, 
Hlllebrandt, Civ.App., 28Q S.W. 832. 
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ings or rulings.** Thus the refusal of a requested 
ruling has been held not error where the applica¬ 
tion of such ruling to the facts of the case is not 
clear. 9 * The failure to submit to the jury a ques¬ 
tion so framed as to elicit a finding on the crucial 
issue of whether a host breached any duty he owed 
to his guest has been held error even though no 
request was made to submit to the jury a question 
to produce a finding on the host-guest relation¬ 
ship. 94 

b. Construction, Operation, and Effect 

The construction, operation, and effect of verdicts or 
findings In actions for injuries arising out of the opera¬ 
tion of motor vehicles are governed by the usual rules 
applicable in civil actions. 

The general rules as to the construction, opera¬ 


tion, and effect of verdicts or findings have been 
applied in actions for injuries arising out of the 
operation of motor vehicles. 96 The verdict or find¬ 
ings may be construed in connection with the in¬ 
structions to the jury, 96 and should be construed 
broadly in support of the judgment. 97 A general 
verdict or finding for plaintiff ordinarily imports 
that he exercised due care under the circumstanc¬ 
es, 98 that defendant or one for whose actions he 
is responsible was negligent, 99 and that such neg¬ 
ligence caused the accident. 1 A finding of gross 
negligence 2 or willful and wanton misconduct* 
on the part of defendant may establish, or be equiv¬ 
alent to a finding of, negligence on his part. A 
verdict of no cause of action for defendant on his 
counterclaim means that defendant was guilty of 
contributory negligence, where under the testi- 


98. Mass—Kohutynski v Kohutyn- 
ski, 5 NE2d 345, 296 Mass. 74. 

Proximate cause 

The refusal of the trial court to 
rule that, if the state of the proof 
renders it Impossible to determine 
which of two independent arts was 
the proximate cause of the injuries, 
then plaintiff has failed to sustain 
the burden of proof, was held not 
error where it was evident from 
other rulings that the court did not 
find that the acts Involved were in¬ 
dependent of each other as causes — 
Morrison v Mcdafilio, 191 N.E. 133, 
287 Mass. 46. 

93. Mass.—Morrison V. Medaglia, 
supra. 

94. TJ.S —Maruska v. Maruska, C C. 
A.Wis., 155 F.2d 302. 

95. Cal —Shurtleff v Wynns. 300 P. 
890, 114 Cal App. 653, followed In 
300 P. 892, 114 Cal App 7G8—City 
of Sacramento v. Hunger, 249 P. 
223. 79 Cal App 23 4 

Conn.—D*Amato v. English, 188 A. 

663, 122 Conn. 259. 

Del—Lynch v. Lynch, 196 A. 799, 9 
W.W.Harr. 1. 

Ind.—Brown v. Greenwood, GO N E. 

2d 162, 116 Ind.App 112. 

Kan—Lapo v. Naillieux, 29 P.2d 
1093, 139 Kan. 23—Stout v. Galle- 
more,, 26 P.2d 673, 138 Kan. 385 
La.—Manley v. Hammons, App., 20 
So.2d 817—Penton v. Sears, Roe¬ 
buck & Co., App., 4 So.2d 547. 
Mass. —Pine v. Kahn, 170 N.E. 462, 
270 Mass. 657. 

N.J.—Kluber v. Pferdeort, 188 A. 736, 
16 N.J.Misc. 17, reversed on other 
grounds 194 A. 154, 15 N.J Misc. 
651, affirmed 199 A. 26, 120 N.J.L. 
190. 

Tex.—Cook v. Mann, Com.App., 40 S. 
W.2d 72—White's Auto Stores ▼. 
Boas, Civ.App., 166 S.W.2d 942, re¬ 
versed on other grounds Boas v. 


White’s Auto Service, 172 S.W.2d 
4S1, 141 Tex. 366—Childers v Eure¬ 
ka Laundry & Dye Works, Civ App , 
33 S W 2d 784, error refused—Do 
Leon v. Longoria, Civ App., 4 S.W. 
2d 222, error dismissed. 

Wis—Durant v. Studzinski, 291 N. 
W. 390, 234 Wis 385—Wedel v. 
Klein. 282 NW. 606, 229 Wis. 419 
42 CJ p 1286 notes 93, 2. 

Verdict as based on respondeat su¬ 
perior 

Where the jury could have imposed 
liability on the owner of the vehicle 
either under the doctrine of respon¬ 
deat superior or under a statute lim¬ 
iting liability to a specified amount, 
and the verdict is for a larger sum 
than the sfatuiory amount, the jurv 
will be held to have returned its 
verdict under the doctrine of respon¬ 
deat superior—Daniel v. Jones, 35 
l\2d 198, 140 Cal App. 145. 

Driver as servant of owner or hirer 

Where the owner of a motor ve¬ 
hicle Is sued jointly with the hirer 
thereof for personal injuries result¬ 
ing from the negligence of the driver, 
a verdict finding that the driver was 
the servant of the hirer, and also 
finding in favor of the owner, was 
held to mean that the driver was 
not the servant of the owner.—Gor¬ 
man v. A. R. Jackson Kansas City 
Showcase Works Co., Mo.App., 19 S. 
W.2d 669. 

Truth of allegations of answer 

A finding that all the allegations 
of a particular paragraph in defend¬ 
ant’s answer were not true was held 
not equivalent to a finding that some 
of the allegations were true, where 
the paragraph stated a single affirm¬ 
ative defense of contributory negli¬ 
gence.—-Hicks v. Reis, 134 P.2d 788, 
21 Cal.2d 654. 

Findings held mere conclusions 

Kan.—Schroeder v. Nelson, 139 P.2d 
868, 157 Kan. 320. 

6SS 


Utah—Tiper v. Eakle, 2 P.2d 909, 78 
Utah 342. 

96. N.J.—Palocz v. E. & S Transp. 
Co, 133 A. 80, 4 NJMisc. 416. 

Tex—Southland-Greyhound Lines v. 
Richardson, Com.App., 86 S.W.2d 
731. 

Status as passenger 

Where there was testimony from 
which jury might infer that deceased 
was in automobile by invitation, or 
as a passenger, and trial court sub¬ 
mitted question with Instruction 
that if he was, the driver’s contrib¬ 
utory negligence would not affect ad¬ 
ministrator’s recovery, and where 
jury found for plaintiff, there was a 
legal inference that they must have 
found that deceased was a passenger. 
—Tronto v. Iteo Motor Co., 106 A. 
383, 92 N.J.Law 695. 

97. Cal.—Heslop v. Kinvoun, 136 P. 
2 d 621, 58 Cal.App 2d 287. 

96. Cal.—Von Arx v. City of Bur¬ 
lingame, 60 P.2d 305, 16 CalApp.2d 
29. 

Mass.—Harlow v. Corcoran, 196 N.E. 
108, 290 Mass. 289. 

99. Ind—Gatewood v. Lynch, 23 N. 
E.2d 289, 107 Ind.App. 168. 

1 . Mass.—Royal Steam Heater Co. 
v. Hilchey, 164 N.E. 335, 257 Mass 
512. 

New and independent cause 

Where acts of a third person wore 
claimed by defendant to have con¬ 
stituted a new and independent 
causo, a verdict for plaintiff was 
equivalent to a finding against de¬ 
fendant on such defense.—Baker v. 
Corse, Tex.Civ.App., 120 S.W.2d 817, 
error dismissed. 

2. Mass. —Semons v. Towne, 188 N. 
E. 605, 285 Mass. 96. 

3. Ill.—Heneghan v. Goldberg, 16 N. 
E.2d 139, 296 Ill.App. 253. 
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mony in the case it could not mean that the jury 
considered neither party to have been negligent. 4 

A verdict or finding that defendant was not neg¬ 
ligent renders immaterial the issue of contributory 
negligence 6 and the legal status of injured occu¬ 
pants of a vehicle involved in the accident; 6 and 
it precludes a recovery by an injured child’s parent 
for expenses incurred in treating the injuries. 
Further, where the jury has found defendant guilty 
of negligence, but has also found plaintiff guilty 
of contributory negligence, plaintiff cannot recover, 
since the finding of contributory negligence ren¬ 
ders immaterial all findings of primary negligence 
on the part of defendant. 7 A statement in the find¬ 
ings of fact of the trial court that the court is 
unable to find that plaintiff’s negligence was a con¬ 
tributing cause of the collision is in effect a state¬ 
ment that he is in doubt on the issue, and such a 


6i c.j.a 

negative finding is not a finding that plaintiff was 
free from fault. 8 

In accordance with the general rules governing 
the construction, operation, and effect of verdicts 
or findings, particular verdicts or findings have 
been construed or held to authorize or support a 
recovery by plaintiff, or not to authorize judgment 
against him, or not to require a judgment for de¬ 
fendant; 9 to justify or require a judgment for de¬ 
fendant, or not to authorize a recovery by plain¬ 
tiff; 10 to justify judgment against cross claim¬ 
ants; 11 to establish the existence of, or not to es¬ 
tablish the freedom from, negligence of a defend¬ 
ant or a driver for whose actions defendant was 
liable; 12 to establish freedom from, or not to 
establish the existence of, causal negligence of a 
particular defendant or a person for whose actions 
defendant was responsible; 13 to establish that de- 
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4. NJ —Stone v. Dewarns, 147 A. 
455. 7 N.J.Misc. 871. 

5. Cal.—Dawson v. Boyd, 143 P.2d 
373. 61 Cal App.2d 471. 

Tex.—Dixie Service C> v. Leaverton, 
Civ.Apn. 76 S W.2d 530. 

Wash - Elwnrds v. Washkuhn, 119 
P.2d 905. 11 Wash 2d 425 

8. Wash.—Edwards v. Washkuhn. 
supra. 

7. Tex.—Robertson v. Buck X- 
Ograph Co.. Clv.App., 114 S.W.2d 
308. 

a Vt.—Wright v. Godin. 182 A. 189, 
108 Vt. 23. 

a Cal —Backus v. Sessions, 110 P. 
2d 51. 17 Cal.2d 380. 

Ind —Standard O I Co. of Indiana v 
Thomas. 13 N.E 2d 336. 105 Ind. 
App. 610. 

Kan.—Long v. Shafer. 174 P.2d 88. 
162 Kan. 21—Lord v. Hercules 
Powder Co.. 167 P.2d 299, 161 Kan 
2C8—Iiarshaw v. Kansas City Pub¬ 
lic Service Co.. 119 P.2d 469. 154 
Kan. 481—Atkinson v. Cardinal 
Stage Lines Co.. 66 P.2d 553. 145 
Kan. 639—Gardner v. Leighton. 58 
P.2d 1111, 144 Kan. 335—Shrout v. 
Bird. 9 P.2d 673. 135 Kan. 218— 
Webb v. Lipperd. 8 P.2d 381, 134 
Kan. 764. 

Nev.—Burlington Transp. Co. v. Wil¬ 
son. 114 P.2d 1094. 61 Nev. 22. 

Pa.—Pranskevich v. Hippensteel, 36 
Luz.Leg.Reg. 344. 

Tex.—Montgomery v. Houston Elec¬ 
tric Co.. 144 S.W.2d 251, 135 Tex. 
538—Bowen Motor Coaches v. 
Young. Civ.App.. 138 S.W.2d 146— 
McClelland v. Mounger, Civ.App., 
107 S.W.2d 901, error dismissed by 
agreement—Williams v. Long, Civ. 
App., 106 S.W.2d 378, error dis¬ 
missed—Papin v. Japhet. Civ.App., 
74 S.W.2d 737. error dismissed— 
Marx v. Leverkuhn, Civ.App., 73 S. 
W.2d 949, error dismissed—Loving 


v. Laird, Civ.App., 42 S W.2d 483. 
modification denied 50 S.W 2d 260 
122 Tex. 18. riodifhd on other 
grounds Com App , 61 S W 2d 812— 
Texas Landscape Co v. Longoria. 
Civ App. 30 S W.2d 423, error dis¬ 
missed—McCoy v Beach-Wittman 
Co. Civ App, 22 S W.2d 714, error 
dismissed 

Wash.—liennett v. McKellips. Ill P. 
2d 558. 8 Wash 2d 176—MeDonnell 
v Wilson. 57 P.2d 1044, 18G Wash. 
297. 

W Va.—Sigmon v. Mundy, 25 S E 2d 
C3G, 125 W.Va. 591 

Wis.—Balsser v. Caldwell, 263 N W. 
705, 220 Wis. 270—Maucrmann v. 
Dixon. 268 NW 352, 217 Wis 29— 
Hohensee v Acheson, 251 N.W. 234, 
213 Wis. 316. 

10. Cal.—City of Sacramento v. 

Hunger. 249 P. 223. 79 Cal App. 234 
Conn—Archambault v. Holmes. 4 A. 
2d 420, 125 Conn. 1G7—D’Amato v. 
English, 188 A 663, 122 Conn. 259— 
Sadinsky v. Coughlin, 159 A. 492, 
114 Conn. 585. 

Kan.—Brugh v. Albers. 40 P.2d 380, 
141 Kan. 223—McCabe v. Standard 
Oil Co.. 251 P. 1088, 122 Kan. 365. 
Mass.—Hebert v. Hicks, 13 N.E.2d 
428. 299 Mass. 538. 

N.J.—ralocz v. E. & S. Transp. Co., 
133 A. 80, 4 N J Misc 416 
N.Y.—Schaeffer v. Caldwell, 78 N.Y.S. 

2d 652, 273 App.Div. 263. 

Tex.—McPall v. Fletcher. 157 S.W.2d 
131, 138 Tex. 93—Southern Pine 
Lumber Co. v. Andrade, 124 SW.2d 
334, 132 Tex. 372—Southland-Grey¬ 
hound Lines v. Richardson, Com. 
App., 86 S.W.2d 731—Munves v. 
Buckley. Civ.App.. 70 S.W.2d 605, 
error dismissed—West Texas Pro¬ 
duce Co. v. Tate. Civ App., 64 S.W. 
2d 381—De Leon v. Longoria, Civ. 
App., 4 S.W.2d 222, error dismissed 
—Whitson v. Nichols, Civ.App., 299 
S.W. 911, affirmed, Com.App., 12 S. 
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W.2d 556—Ball v. Youngblood. Civ. 
App., 252 S W 872, error denied 
Youngblood v. Ball, 278 S.W. 1115, 
114 Tex 5S2. 

Wash—Marlch v Moe. 103 P 2d 362, 

4 Wash 2d 343—Brothcrton v. Day 
& Night Fuel Co. 73 P 2d 788. 192 
Wash. 3C2—Nagler v. Youmans. 41 
P 2d 791. 180 Wash G81. 

Wis—Bohren v Lautenschlager. 1 
N W 2d 792, 239 Wis 400—dark v. 
Bolton. 246 NW. 326. 210 Wis. 631. 
Proximate cause 

Finding of Jury that certain acts 
of plaintiff in automobile collision 
case constituted contributory negli¬ 
gence as defined in charge was find¬ 
ing that such acts were proximate 
causes of plaintiff's Injuries, where 
proximate cause was essential ele¬ 
ment of contributory negligence as 
defined in charge, so as to require 
rendition of judgment for defend¬ 
ant.—Southland-Greyhound Lines v. 
Richardson, Tex.Com.App., 86 S.W. 
2d 731. 

11. Va.—Saunders v. Hall, 11 S.E.2d 
592, 176 Va. 526. 

12. Conn.—Jones v. Madison, 137 A. 
753, 106 Conn. 264. 

Ind.—Gatewood v. Lynch, 23 N.E.2d 
289, 107 Ind.App. 168. 

Kan.—Lord v. Hercules Powder Co., 
167 P.2d 299, 161 Kan. 268— Schroe- 
der v. Nelson, 139 P.2d 868, 157 
Kan. 320—Dick's Transfer Co. v. 
Miller. 119 P.2d 454, 154 Kan. 574. 
Mass.—Di Donato v. Renzi, 3 N.E.2d 
239, 295 Mass. 113. 

Wis.—State ex rel. Lltzen v. Dillett, 
9 N.W.2d 80, 242 Wis. 107. 

13. Cal.—Watts v. Peers, 260 P. 932, 
86 Cal.App. 451. 

Conn.—Burns v. Reardon, 168 A. 878, 
117 Conn. 679. 

Ohio.—Wills v. Anchor Cartage & 
Storage Co., 176 N.E. 680, 88 Ohio 
App. 368. 
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fendant was 1 * or was not 15 guilty of gross neg¬ 
ligence; to establish that a driver was guilty of 
reckless and wanton misconduct; 16 to establish 
that a driver was acting within the scope of his 
employment; 17 to establish the existence, or not 
to establish the absence, of contributory negligence 
on the part of the injured person; 18 or to es¬ 
tablish freedom from, or not to establish the ex¬ 
istence of, contributory negligence on the part of 
the injured person. 19 

Individual and joint verdict . It has been held 
that when a verdict is returned against the driver, 
and an amount is also assessed against the driver 


and owner, the verdict may be termed to be in¬ 
dividual and joint. 80 

e. Consistency 

(1) In general 

(2) As to several defendants 

(1) In General 

Special verdicts or findings should not be conflicting 
or Inconsistent with each other or with a general ver¬ 
dict or finding; and under the practice in some Jurisdic¬ 
tions special findings control in the event of irreconcil¬ 
able conflict between them and a general verdict. 

Special verdicts or findings must not be conflict¬ 
ing or inconsistent with each other, 21 and the 


Wia.—-Butts v. Ward, 279 N.W. 6, 227 
Wis. 387, 116 A L.R. 1441 

14. WIs —Good v. Schlitz. 218 N.W. 
727. 195 Wis. 481. 

15. Mich.—Case v. Klute, 278 N.W. 
721, 283 Mich 581. 

Gross negligence as proximate canse 

Verdict of Jury against the host 
was hold conclusive of the foot that 
the driver of the other automobile 
was not guilty of such grors negli¬ 
gence as constituted his action the 
sole proximate cause of the accident 
—Garrison v. Burns. 16 S E 2d 306, 
178 Va. 1. 

16. Conn.—Kakluskas v. Somers 
Motor Lines, 54 A.2d 592, 134 Conn. 
35 

17. Cal —Reed v. Parra. 21G4 P. 757, 
203 Cal. 430. 

18. Cal —Le Blond v. Townsley, 290 
I\ 1051, 108 Cal.App. 81 

Kan.—Craig v. Sturgeon, 98 T 2d 
139, 151 Kan 208—Hamilton v. 

Lanoue. 67 p.2d 674, 145 Kan 768. 
Va—'Saunders v. Hall, 11 S.E.2d 692, 
176 Va 626. 

Go-operation in negligent aot 

A special finding of the jury that 
plaintiff without protest co-operated 
with defendant in the act which the 
jury specifically designated as the 
negligence of the defendant was held 
in legal effect a finding that plaintiff 
was guilty of contributory negli¬ 
gence.—Bryant v. Marshall, 10 P. 
2d 868, 135 Kan. 348. 

19. Conn. — Stabile v. D. & N. 
Transp. Co., 26 A.2d 12, 129 Conn. 
11 . 

Ind.—Brown v. Greenwood, 60 N.E.2d 
152, 116 Ind.App. 112. 

Kan —Damitz v. Christian, 21 F.2d 
324, 137 Kan. 662. 

Mich.—Rollin v. Van Tine. 278 N.W. 
48, 283 Mich. 208. 

Tex.—Duncan Coffee Co. v. Haddock, 
Civ.App., 51 S.W.2d 437. 

90l Cal.—Phipps v. Superior Court 
in &n£ for Alameda County, 89 P. 
2d 698, 32 Cal.App.2d 371. 

OL 0. J.S.-42 


21. Conflict or inconsistency held ■ 
shown i 

(1) Generally. 

Kan.—Green v. Hutson, 32 P.2d 490, 
139 Kan 475. 

Tex—Wright v Carey, Civ App., 169 
S W.2d 749—Dallas Railway & Ter¬ 
minal Co. v. Walsh, Civ App, 156 
S W.2d 320, affirmed Walsh v. Dal¬ 
las Railway & Terminal Co., 167 
S W 2d 1018, 140 Tex. 385—Edson 
v. Perry-Foley Funeral Home, Civ. 
App. 132 S.W 2d 282, error dis¬ 
missed, judgment correct—Hank¬ 
ins v. Harlan, Civ App.. 114 S.W.2d 
588, error dismissed—Merritt v. 
Phoenix Refining Co., Civ.App., 103 
S.W.2d 415—English v. Terry, Civ. 
App. 85 S.W.2d 1063, error grant¬ 
ed—City of Amarillo v. Rust, Civ. 
App., 64 S.W 2d 821. 

Wis—Wedel v. Klein, 282 N.W. 606, 
229 Wis 419—Georgcson v. Niel¬ 
sen, 252 N.W. 576, 214 Wis. 191— 
Ilarter v Dickman, 245 N.W. 157, 
209 Wis. 283—Stuart v. Collins, 229 
N W. 633, 201 Wis. 170. 

42 C.J. p 1286 note 3 [bj. 

(2) Causal connection; proximate 
cause. 

Iowa—'Stanbcry v. Johnson, 254 N. 

W. 303. 218 Iowa 160. 

Tex—Terry v. English, 112 S.W.2d 
44'6, 130 Tex. 632—J. M. Radford 
Grocery Co. v. Andrews, Com.App., 
15 S.W.2d 218—Williams v. Zang. 
Com App , 279 S.W. 815—Dallas 

Railway & Terminal Co. v. Walsh. 
Civ.App., 166 S W.2d 320, affirmed 
Walsh v. Dallas Railway & Ter¬ 
minal Co., 167 S.W. 2d 1018, 140 
Tex. 386—Neely v. Woolley, Civ. 
App, 164 S.W.2d 973—Jones Fine 
Bread Co. v. Cook, Civ.App., 154 S. 
W.2d 889—Ilankins v. Harlan, Civ. 
App., 114 S.W.2d 688, error dis¬ 
missed—Haney v. Yarbrough, Civ. 
App., 112 S.W.2d 1074—Wright v. 
McCoy, Civ.App., 110 S.W.2d 223- 
Duff v. Roeser & Pendleton, Civ. 
App., 96 SW.2d 682—Cook v. Chap¬ 
man, Civ.App., 45 S.W.2d 797, er¬ 
ror refused—Mucklcroy v. C. 8. 
Hamilton Motor Co., Civ.App., 33 
S.W.2d 260—Humble Pipe Line Co. 

| v. Kincaid, Civ.App., 19 S.W.2d 144, 
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error refused—Jackson v. Parish, 
Civ.App., 4 S.W.2d 87, error dis¬ 
missed. 

Wis.—Nemeth v. Farmers Co-op Ele¬ 
vator Co., 31 N.W 2d 569. 252 Wis. 
290. 

(3) New and independent cause.— 
State v. Dickey, Tex Civ.App. 158 S. 
W 2d 844, error refused—Southern 
Transp. Co. v. Adams. Tex Civ App., 
141 S.W. 2d 739, error dismissed. 
Judgment correct—English v. Terry. 
Tex Civ App., 85 S.W 2d 1063, error 
granted. 

(4) Failure to yield right of way. 
—Smith v. Superior & Duluth Trans¬ 
fer Co.. 10 NW.2d 153. 243 Wis 292. 
rehearing denied 11 N.W 2d 95. 243 
Wis. 292—Rosenow v. Schmidt, 285 
N.W. 756, 232 Wis. 1. 

(6) Independent contractor—Dr. 
Pepper Bottling Co v. Ramboldt, 
Tex.Civ.App., 40 S.W.2d 827, error 
dismissed. 

(6) -Sudden emergency.—Hankins 
v. Harlan, Tex.Ci v.App., 114 S.W.2d 
588, error dismissed. 

(7) Unavoidable accident. 

Tex.—Bransford v. Page way Coach¬ 
es. 104 S W 2d 471, 129 Tex. 327— 
Chrlstopherson v. Whittlesey, Tex. 
* Civ App., 197 S.W.2d 384. error re¬ 
fused. no reversible error—Anding 
v. Queener, Tex.Civ.App., 138 S.W. 
2d 126. error dismissed, judgment 
correct—Hancock v. Hopgmryer. 
Tex.Civ.App., 119 S W 2d 141—Mer¬ 
ritt v. Phoenix Refining Co., Tex. 
Civ.App., 103 S.W.2d 415—Mays v 
Smith, Tex.Civ App., 95 S.W.2d 
1342, error dismissed—Ford Rent 
Co v. Hughes, Tex.Civ.App., 90 S. 
W.2d 290—Pageway Coaches v. 
Bransford, Tex Civ App, 71 S.W. 2d 
561, error granted—Lighthall v. 
Wilson, Tex.Civ.App., 15 S.W.2d 
690. 

Srreooncilable oonfllot ox Inconsisten¬ 
cy not shown 

(1) Generally. 

U.S.—Jayne v. Mason & Dixon Lines, 
C.C.A.N.Y., 124 F.2d 317—Mont¬ 

gomery v. Hutchins, C.C.A.Cal„ 
118 F.2d 661. 
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general verdict must not be inconsistent with the jurisdictions, in the event of a conflict between 
special findings or the answers given by the jury special findings, on the one hand, and a general 
to interrogatories. 22 Under the practice in some verdict or finding, on the other, the special findings 


Cal.—Swaney v. Black, 79 P.2d 176, 
26 Cal.App.2d 314—Williamson v. 
Fitzgerald, 2 P.2d 201, 116 Cal.App. 
19. 

Conn.—Catania v. Conforte, 32 A.2d 
646, 130 Conn. 178—D*Amato v. 
English, 188 A. 663, 122 Conn. 259. 
Ind.—Jay v. Holman, 20 N.E.2d <656, 
106 Ind.App. 413. 

Kan.—Rasing v. Healzer, 142 P.2d 
832. 157 Kan. 516—Rainman v. Na¬ 
tional Mut. Casualty Co., 133 P.2d 
145, 156 Kan. 294—Jacobs v. Hob¬ 
son, 79 1* 2d 861, 148 Kan. 107— 
Cooper v. Kansas City Public Serv¬ 
ice Co, 73 P.2d 1092, 146 Kan. 961 
-—Cnthcart v. Dunn, 69 P.2d 698, 
146 Kan. 193—Hamilton v. Lanoue, 
67 P.2d 674, 145 Kan. 768—Fors- 
berg v. Snow, 22 P.2d 421, 137 Kan. 
886—Carlgren v. Saindon, 283 P. 
620, 129 Kan 475, rehearing denied 
284 P. 623, 130 Kan. 1. 

Mass—Litos v. Sullivan, 76 N.E.2d 
657—Patrican v. Garvey, 190 N.E. 
9. 287 Mass 62. 

R. I.—Radoccia v. Goodrich Oil Co., 6 
A.2d 746, 63 R.I. 58—Bourre v. 
Texas Co., 154 A. 82, 51 R.I. 254. 

Tex.—-Walsh v. Dallas Railway & 
Terminal Co., 167 SW.2d 1018, 140 
Tex. 385—Montgomery v Houston 
Electric Co., 144 S W.2d 251, 135 
Tex. 638—Southland-Greyhound 

Linen v. Richardson. Com.App , 8-6 
S.W.2d 731—Smallwood v. Parr. 
CivApp, 174 S W 2d 610, error re¬ 
fused—Friske v. Graham, Civ. 
App., 128 S.W.2d 139—Monte Carlo 
Distributing Co. v. Rosas, Civ.App., 
127 S W.Jid 334, error dismissed, 
Judgment correct—Texas Electric 
Service Co. v. Klnkead, Civ.App., 
84 S.W.2d 667. error dismissed— 
Austin v. De George, Civ.App., 65 
S.W.2d 686, error dismissed— 
Bragg v. Hughes, Civ.App., 53 S. 
W.2d 151—Owings v. Commerce 
Farm Credit Co., Civ.App., 29 S.W. 
2d 871—De Leon v. Longoria, Civ. 
App., 4 S.W. 2d 222, error dis¬ 
missed. 

Vt.—Brooks v. Holmos, 35 A.2d 374, 
113 Vt. 466. 

Wis.—Braun v. Baudhuin, 9 N.W.2d 
696, 243 Wls. 107—Trastck v. 

Dahlem, 262 N.W. 609, 219 Wis. 
249. 

42 C.J. p 1286 note 3 [a]. 

(2) Causal connection or proxi¬ 
mate cause generally.—Walsh v. 
Dallas Railway & Terminal Co., 167 

S. W.2d 1018, 140 Tex. 385—Liberty 
Film Lines v. Porter, 146 S.W.2d 982, 
136 Tex. 49—Dallas Railway A Ter¬ 
minal Co. v. Starling, 110 S.W.2d 557, 
130 Tex. 379—Herrin v. Falcon, Tex. 
Civ.App., 198 S.W.2d 117—Porter v. 
Polls, Tex.Clv.App., 169 S.W.2d 216, 
error refused—Friske ▼. Graham, 


Tex.Civ.App., 128 S.W.2d 139—Mis- 
souri-Kansas-Texas R. Co. of Texas 
v. McKinney, Civ.App., 126 <S W.2d 
789, affirmed Missouri, K. & T. R. Co. 
of Texas v. McKinney, 145 S.W.2d 
1081, 136 Tex. 75—Kindle v. Arm¬ 
strong Packing Co., Tex.Civ.App., 103 
S.W.2d 471—Duff v. Roescr & Pen¬ 
dleton, Tex.Civ.App., 96 S.W.2d 682 
—Stinson v. Boulevard Undertaking 
Co., Tex.Civ.App., 91 S.W.2d 1172. 

(3) Contributory negligence. 

Ark.—St. Louis S. F. Ry. Co. v. Per¬ 
ryman, 211 S.W.2d 647. 

Kan.—Carlgren v. Saindon, 283 P. 
620, 129 Kan. 475, rehearing denied 
284 P. 623, 130 Kan. 1. 

Tex.—Southland-Greyhound Lines v. 
Richardson, Com App., 86 S W.2d 
731—Thompson v. Railway Exp 
Agency, Civ.App., 20*6 S W 2d 134 
—Getzwiller v. Fergeson, Civ.App., 
145 S.W.2d 913—Lewis v. Martin. 
Civ.App., 120 S.W.2d 910. error re¬ 
fused—Townsend v. Young, Civ. 
App, 114 S.W.2d 296—Williams v. 
Long, Civ App , 106 S.W 2d 378, er¬ 
ror dismissed—Foster v. Beckman, 
Civ.App., 85 S W 2d 789, error re¬ 
fused—Fischer v McMaster, Civ. 
App., 73 S.W.2d 554—Orchm v Fort 
Worth Poultry & Egg Co., Civ.App., 
43 S W 2d 308. reformed on other 
grounds 53 S W 2d 103—Toney v. 
Herman Halo Lumber Co., Civ App., 
36 S W 2d 234, error dismissed. 
Wis.—Hanson v. Matas, 249 N.W. 
505, 212 Wis. 275, 93 A.L.R. 546— 
Schneider v. Nedry, 228 N.W. 609, 
201 Wis. Ill—Crombie v. Powers, 
227 N.W. 278, 200 Wis. 299. 

(4) Emergency.—Phenix Dairy v. 
White, Tex Civ App.. 169 S.W.2d 492, 
error refused—Barrington v. Duncan, 
Civ.App., 162 S W.2d 1026, reversed 
on other grounds 169 S.W.2d 4C2, 140 
Tex. 610—White v. Munson, Tex.Civ. 
App., 162 iS.W.2d 429. 

(5) Right of way. 

Ohio.—Elio v. Akron Transp. Co., 71 
N.E 2d 707, 147 Ohio St. 3C3. 

Tex.—Walker v. Houston Electric 
Co., Civ.App., 165 S W 2d 973, error 
rofused—Tinker v Yellow Cab Co., 
Civ.App., 74 S.W.2d 521, error dis¬ 
missed—Stehling v. Johnston, Civ. 
App., 32 S.W.2d 696, error refused. 

(6) Speed as proximate cause.— 
Akers v. Epperson, Civ.App., 172 S. 
W.2d 512, certified question answered 
171 SW.2d 483, 141 Tex. 189, 166 A. 
L.R. 1028—Rankin v. Joe D. Hughes, j 
Inc., Tex Civ.App, 161 S.W.2d 883, 
error refused—Jackson v. McCrary, 
Tex.Civ.App., 148 S W.2d 942, error 
refused—Smith v. Young, Tex.Civ. 
App., 147 S.W.2d 869—Jewell v. El 
Paso Electric Co., Tex.Civ.App., 47 S. 
W.2d 828, error dismissed—Magoulrk j 
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v. Cantrell, Tex.Civ.App., 16 S.W.2d 
337. 

(7) Unavoidable accident.—Kindy 
v. Willingham, Tex.Civ.App., 205 S.W. 
2d 435, reversed on other grounds 
209 S.W.2d 585—Karger v. Rio 
Grande Valley Citrus Exchange, Tex. 
Civ.App., 179 S.W.2d 816, error re¬ 
fused—Calhoun v. Grant, Tex.Civ. 
App., 129 S.W.2d 752. 

22. Kan.—Green v. Hutson, 82 P.2d 
490, 139 Kan 475. 

42 C.J. p 1286 note 4. 

Special findings held Inconsistent 
with general verdict 
Kan—Craig v. Sturgeon, 98 P.2d 139, 
161 Kan. 208—Green v. Ilutson, 32 
P.2d 490. 139 Kan. 475. 

Ohio—Hartsoek v. George, 17 N.E.2d 
667, 59 Ohio App. 249. 

Xrreooncllal>le conflict with general 
verdict not shown 

Ind—Long v. Archer, 4ti NE.2d 818, 
221 Ind. 186—Ball v. McPheeters, 
5 N E 2d 885, 211 Ind. 157—Brown 
v. Greenwood, 60 N.E 2d 152, 116 
Ind App. 112—Oliver v. Coffman, 45 
N E.2d 361, 112 Ind.App. 607— 

Drewrys Limited, U. S. A., v. Crip- 
pen, 44 N E 2d 1006, 113 Ind App. 
120—Gatewood v. Lynch, 23 N E 2d 
289, 107 Ind.App. 168—Pennsyl¬ 

vania Ice & Coal Co. v. Ehscher, 21 
N.E.2d 436, 106 Ind App 613—Arm¬ 
strong v Bmzrr, 199 NE 863, 102 
Ind.App. 4 97—Vockel v. Rhynear- 
son, 197 NE. 705, 101 Ind.App 637, 
rehearing denied 199 NE 162— 
Baker v. Pritchard. 194 N.E. 781, 
100 Ind.App. 509. 

Kan —Rainman v. National Mut. 
Casualty Co., 133 P-2d 145, 156 Kan. 
294—Dick's Transfer Co. v. Mil¬ 
ler, 119 P 2d 454, 15 i Kan. 574— 
Darrington v. Campbell, 94 P.2d 
305, 150 Kan. 407—Cooper v. Kan¬ 
sas City Public Service Co., 73 F. 
2d 1092, 146 Kan. 961—Hamilton v. 
Lanoue, 67 P.2d 574, 145 Kan. 768 
—McGinley v. City of Cherryvole, 
40 P.2d 377, 141 Kan. 155—Fors- 
berg v. Snow, 22 P.2d 421, 137 Kan. 
886 —Shrout v. Bird, 9 P.2d 673, 135 
Kan. 218—Webb v. Lippcrd, 8 P.2d 
881, 134 Kan. 764—Balandran v. 
Compton, 7 P.2d 510, 134 Kan. 642. 
Mich.—Gleason v. Hanafin, 13 N.W. 
2d 196, 308 Mich. 31—Farr v. Hag¬ 
gerty, 2163 N.W. 739, 273 Mich. 547 
—Izzo v. Weiss, 259 N.W. 295, 270 
Mich. 372. 

N.M.—Crocker v. Johnston, 96 F.2d 
214, 43 NM. 469. 

Ohio.—Betras v. G. M. McKelvey 
Co., 76 N.E.2d 280, 148 Ohio St. 
523—Eversole v. Seelbach, App., 73 
N.E.2d 223. 

Or,—Heinrichs v. Cars tens Packing 
Co., 270 P. 486, 127 Or. 108. 

42 C.J. p 1286 note 4 [a]. 
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control, 23 and the special findings may, for exam¬ 
ple, entitle defendant to a judgment notwithstand¬ 
ing a general verdict for plaintiff; 24 but under 
some circumstances a finding of the jury in answer 
to a special interrogatory may not control a gen¬ 
eral verdict. 25 

Findings of ultimate facts may be controlling 
over merely evidentiary findings or probative facts 
which, although inconsistent therewith, are not 
shown to be the only facts furnishing the basis for 
the ultimate facts; 26 and in some cases the con¬ 
clusions or findings of ultimate facts have been 
held not inconsistent with subsidiary facts found. 27 
A finding absolving a driver from negligence in one 
respect docs not necessarily preclude finding him 
otherwise negligent; 28 and the fact that the jury, 
in answer to a special question on what negligence 
it based its verdict, gave a particular answer which, 
standing alone, would absolve defendant, does not 
preclude reliance by plaintiff on another ground 
of negligence alleged in the petition and fairly in¬ 
cluded in an answer to other special questions sub¬ 
mitted. 29 

Negligence and willful misconduct. A finding 
that the driver of a motor vehicle was guilty of 


negligence and willful misconduct is not neces¬ 
sarily inconsistent where the evidence supports 
the finding of willful misconduct and the finding 
of negligence can be treated as surplusage. 30 

In case of several plaintiffs t findings in behalf 
of some and not of others are not necessarily in¬ 
consistent. 31 However, in an action brought by 
the owner of a motor vehicle for property damage 
and a passenger therein for personal injuries* 
against other vehicles involved in a collision, a 
verdict against the injured passenger was held 
inconsistent with a verdict in favor of the owner 
of the vehicle in which the passenger was riding. 32. 

Finding for or against both parties . Where a 
counterclaim, cross complaint, or the like is filed, 
a verdict or finding is not inconsistent which finds 
for defendant on the complaint and for plaintiff on 
defendant’s claim, where there is evidence from 
which the jury might find that the collision was. 
due to an accident or that both parties were negli¬ 
gent. 33 However, a verdict in favor of plaintiff 
against defendant for plaintiff’s damages is in¬ 
consistent with a verdict in favor of defendant 
against plaintiff for defendant’s damages. 34 


03. Kan.—Fisher v Wichita Transp 
Corporation, 134 P 2d 393, 156 Kan 
500—Rierson v. Southern Kansas 
Stage Lines Co . 69 V 2d ], HO Kan 
30—Koster v. Matson, 30 P 2d 107, 
139 Kan. 324—Lnthrop v. Miller, 
295 P. 722, 132 Kan. 425. 

Speed 

Where the Jury have found that 
the operator of a motor vehicle was 
driving in excess of a certain speed 
In violation of statute, which viola¬ 
tion constituted negligence per so, 
the court may properly ignore a gen¬ 
eral finding that the operator was 
not driving faster than a person of 
ordinary care and prudence would 
have driven under the same or simi¬ 
lar circumstances —Greabor v. Coca- 
Cola Bottling Works of Dallas, Tex 
Civ.App., 98 S.W.2d 1028, error dis¬ 
missed. 

rinding held not general 

Jury's negative answer to special 
question whether plaintiff was guilty 
of contributory negligence, as defined 
in court’s instructions, was held not 
genoral finding, and hence did not 
yield to Jury’s detailed findings, in 
answer to other questions, that acci¬ 
dent would not have occurred had 
plaintiff alighted on right side and 
that he should have done so in exer¬ 
cise of due care.—Schrocder v. Nel¬ 
son, 139 P.2d 868, 157 Kan. 320. 
Conclusion held not warranted by 
subordinate findings 
Conn.—Riccio v. Waterbury Foundry 
Co., 178 A. 106, 118 Conn. 468. 


D C —Rosasco v. Sowdcr, Mun.App , 
31 A.2d 6S7. 

24. Kan—Rosing v. Healzer, 142 P. 
2d 832, 157 Kan. 516—Harrison v. 
Travelers Mut. Casualty Co., 134 P. 
2d 081, 156 Kan 492—Sayeg v. 
Kansas Gas & Electric Co., 131 P. 
2d 648, 156 Kan 65—Marley v. 
Wichita Transp Corporation, 96 
P 2d 877, 150 Kan. 818—Eldredgo v. 
Sargent, 96 P.2d 870, 150 Kan. 824 
—Blosser v. Wagner, 59 P.2d 37, 
144 Kan 318—Ha gam an v. Man- 
ley, 42 P.2d 946. 141 Kan. 647- 
Cherry v. Hays, 41 P.2d 746, 141 
Kan. 346—Lahmeyer v. Massey, 21 
P.2d 380, 137 Kan. 566. 

Mich.—Hartley v. A. I. Rodd Lum¬ 
ber Co., 276 N.W. 712, 282 Mich 
652. 

N.M.—:Pettes v. Jones, 66 P.2d 967, 
41 NM. 167. 

25. Parked vehicle 

Where plaintiff contended that col¬ 
lision occurred when defendant 
backed automobile from driveway on¬ 
to highway, and defendant contended 
that his automobile had stopped on 
highway because of engine trouble, 
finding of Jury, in answer to special 
interrogatory, that defendant’s au¬ 
tomobile had been parked on high¬ 
way did not control general verdict 
for plaintiff where jury was not giv¬ 
en opportunity to Indicate that de¬ 
fendant's automobile was parked for 
sufficient time to invoke the assured- 
clear-distance-ahead rule.—Hartsock 
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v. George, 17 N.E.2d 667, 59 Ohio Apix 

249. 

26. Cal.—Turner v. Clennell, 50 P.2d[ 
851, 9 Cal.App.2d 736. 

27. Conn —D’Amato v. English, 188L 
A. 663, 122 Conn. 269. 

Moss.—Lukiwesky v. Kuporotz, 186 
N.E. 560, 283 Mass. 524. 

Utah—Farrell v. Cameron, 9-4 P.2d 
1068, 98 Utah >68. 

28. Wis.—Lurie v. Nickel, 289 N.W, 
686 , 233 Wis. 420. 

29. Kan.—Harshaw v. Kansas City 
Public Service Co., 139 P.2d 14J, 
157 Kan. 95—Harshaw v. Kansas 
City Public Serv. Co., 119 P.2d 459«. 
154 Kan. 481. 

30. Cal.—Baroroft v. Adkins, 44 P* 
2d 379, 6 Cal.App.2d 180. 

31. N.J.—Dumphy v. Thompson, 130 
A. 639, 3 N.J.Misc. 1086, 

42 C.J. p 1287 note 6. 

32. N.Y.—Ztem&nn v. Miller, 217 N, 
Y.S. 761, 217 App.Div. 819. 

33. Conn—Mercer v. Panella, 124 A* 
240, 100 Conn. 579. 

La.—Blakenship v. Meador, 126 6o t 
563, 12 La.App. 523. 

N.J.—Jens on v. Kinsley, 150 A. 924, 
8 N.J.Misc. 534. 

N.Y.—Hough v. Doersch, 12 N.Y.S.2d 
50, 257 App.Div. 842, appeal dis^ 
missed 23 N.E.2d 807, 282 N.Y. 675, 

34. Tenn.—Fenley v. Glover, App.* 
205 S.W.2d 757. 



S 558 


MOTOR VEHICLES 


61 C.J.S. 


(2) As to Several Defendants 

While In some casta a verdict may allow a recovery 
against one defendant and exonerate another, the general 
rule Is that an owner or employer whose liability can 
arise only by virtue of the negligence of the driver can¬ 
not be held liable where the verdict Is In favor of the 
driver. 

In an action against several defendants, where 
the pleading and evidence warrant it, a verdict may 
be rendered in favor of plaintiff as against one or 
more defendants and in favor of the other defend¬ 
ants as against plaintiff. 35 Thus, in an action 
brought by an injured person against the owners 
or operators of two vehicles involved in a colli¬ 
sion, the exoneration of the owner or operator 
of one of the vehicles is not inconsistent with a 
finding of liability on the part of the owner or 
operator of*the other vehicle. 36 A finding of neg¬ 
ligence on the part of all defendants in an action 
against the owners or operators of two vehicles 
may be improper where defendants have offered 
two distinct versions of the accident which cannot 
be reconciled with each other. 37 

Failure to hold driver liable . As a general rule, 
the owner of the vehicle or the employer of the 
driver cannot be held liable in an action based 


solely on the negligence of the driver where the 
finding is in favor of the driver. 3 * According to 
some authorities, where the action is against the 
driver and his employer, a verdict against the em¬ 
ployer only, which is silent as to the driver, is 
equivalent to a verdict in favor of the driver, and 
hence cannot stand; 39 but other authorities hold 
that, in an action against the driver and his em¬ 
ployer, a verdict against the employer only is not 
a verdict in favor of the driver, but merely indi¬ 
cates a failure to find on the issue of the driver’s 
negligence, 40 and hence that a verdict against the 
owner, which is silent as to the driver, is not void. 41 
Likewise, it has been held that, where liability is 
sought to be imposed on a parent under a statute 
making a parent who signs the application for a 
license for his minor child liable for the negl gence 
of the minor, a verdict which is against the parent 
only, and which is silent concerning the liability 
of the child, may be upheld. 42 

The employer or owner may be held liable, and 
the driver exonerated, where the owner or em¬ 
ployer was a joint tort-feasor or guilty of personal 
negligence 43 or where his liability is not based' 
solely on the negligence of the exonerated driver 


30. Cal.—Ohlson v. Frazier, 39 P.2d 
429, 2 Cal.App.2d 708. 

42 C.J. p 1287 note 7. 

Joint and several liability see supra 
( 427. 

Verdict against two defendants 

Pa.—Ohlson v. Lamoreaux, Com.Pl. 
33 Del.Co 251. 

30. Cal.—Ohlson v. Frazier, 39 P.2d 
429, 2 Cal.App.2d 708 
Minn.—Szyperski v. Swift & Co., 269 
N.W. 401, 198 Minn. 154. 

Mo—Dennis v. Creek. App., 211 S. 
W.2d 69—Brooks v. Mcnaugh, App, 
10 S.W.2d 327. 

37. N.T.—Dorochuk v Skrobot, 248 
N.Y.S. 367, 231 App.Div. 6C0, mo¬ 
tion denied 177 N.E. 174, 256 N.Y. 
641, affirmed 178 N.E. 781, 257 N. 
Y. 630. 

38. Ala.—Hawkins v. Barber, 163 So. 
608. 231 Ala. 53, 

Ga.—Kali] v. Spivey, 27 S.E.2d 475, 70 
GeuApp. 84. 

Ill.—J. F. Martin Cartage Co. y. 
Dempster Bros., 36 N.E.2d 391, 311 
Ill.App. 70. 

Ind.—Pittman-Rice Coal Co. v. Han¬ 
sen, 72 N.E.2d 3*64, 117 Ind.App. 
608—Holbrook v. Nolan, 10 N.E.2d 
744, 105 Ind.App. 75. 

Iowa.—Glass v. Hutchinson Ice 
Cream Co., 243 N.W. 352, 214 Iowa 
825. 

Mo.—Ruehling v. Plckwick-Grey- 
hound Lines, 86 S.W 2d 602, 337 
Mo. App. 196—Stevens v. D. M. 
Obarman Mfg. Co., 79 S.W.2d 616, 
329 Mo.App. 33. 


N.J.—Prendergast v. Jacobs, 166 A 
94, 110 NJ.Law 435—Hummers v 
Fuhllc Service Electric & Gas Co. 
151 A 383, 8 N J Misc. 689, affirmed 
156 A. 423. 108 N.J Law 196. 

N.Y—Bourcior v. Peryor, 46 NYS 
2d 767, 267 App.Div. 932, affirmed 
E9 NE2d 175. 293 N.Y. 806—Thibo¬ 
deau v. Gerosa Haulage & Ware¬ 
house Corporation, 300 N Y.S. 686, 
252 AppDiv. 615, affirmed 16 N.E 
2d 98. 278 N.Y. 651—Shorten v. 
Goldsmith, 239 N.Y.S. 58, 138 Misc. 
138—Zimmer v. Lehnert, 238 N.Y. 
S. 88. 135 Misc. 270. 

Okl —Anthony v. Covington. 100 P.2d 
461, 187 Okl 27. 

SC—Greer v State Highway De¬ 
partment, 159 S.Q. 35, 160 SC. 510. 
Tenn —Summers v. Bond-Chadwell 
Co., 145 S.W.2d 7, 24 Tenn.App. 
357. 

Va —Lough v. Price, 172 S.E. 269, H61 
Va. 811. 

42 C.J. p 1287 note 9. 

Verdict against master only In ac¬ 
tion against master and servant 
see Master and Servant fi 619 b. 

Dismissal of action, as to operator 

Where Jury returned verdict in fa¬ 
vor of operator, judgment against 
owner was not authorized, notwith¬ 
standing plaintiff dismissed cause of 
action as to operator after the ver¬ 
dict.—Holbrook v. Nolan. 10 N.E.2d 
744, 105 Ind.App. 76. 

In Kentucky 

(1) The rule In the text is now fol¬ 
lowed.—Lyons v. Great Atlantic A 
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Pacific Tea Co, 193 S W 2d 450. 301 
Ky. 827—DillJon v. Harkleroad, 174 
S W.2d 419, 295 Ky. 308. 

(2) Early authority was to the 
effect that the owner could be held 
liable notwithstanding the driver 
was exonerated.—Well v. Hagan, 179 
S W. 835, 166 Ky. 760. 

39. Ind—Holbrook v. Nolan, 10 N. 
E.2d 744, 105 Ind.App. 75. 

40. Cal —Lloyd v. Boulevard Ex¬ 
press, 249 P. 837, 79 Cal.App. 406. 

4L Cal.—Broome v. Kern Valley 
Packing Co., 44 P.2d 430. 6 Cal.App. 
2d 266—Maberto v. Wolfe, 289 P. 
218, 106 Cal.App. 202. 

N.J.—Sanford v. Charles H Totty 
Co., 164 A. 458, 110 N.J.Law 262. 
Utah.—Anderson v. Salt Lake City, 
10 P.2d 927, 79 Utah 324. 

42. Cal.—Broome v. Kern Valley 
Packing Co.. 44 P.2d 430, 6 Cal.App. 
2d 256—Bosse v. Marye, 250 P. 693, 
80 Cal.App. 109. 

43. Ind.—Holbrook v. Nolan, 10 N. 
E.2d 744. 105 lnd.App. 75. 

N.J.-—-Feury v. Rcld Ice Cream Co., 
126 A. 462, 2 N.J.Mlsc. 1008. 

Absence of Issue as to owner's negli¬ 
gence 

Verdict holding owner liable while 
exonerating driver could not be sus¬ 
tained on ground that owner was 
negligent, independently of any act 
or omission of driver, in that truck 
was overloaded and equipped with 
insufficient brakes, where such negli¬ 
gence was neither pleaded nor proved 
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but on the negligence of cattle other person for 
whose actions he is responsible. 44 Thus, where a 
plaintiff has based his claim on the driver’s negli¬ 
gence and also on the ground that the lights of 
the vehicle were not in working order, a verdict 
■against the employer only is not invalid, since the 
jury could have found that the accident was caused 
not by any negligence of the driver but by that 
•of the employer in not having the lights in work¬ 
ing condition, 45 although in such a case the em¬ 
ployer has a right to ascertain from the jury wheth¬ 
er the verdict was based on the driving or the 
lights, since if it was based on the driving the em¬ 
ployer would have a right of recovery over against 
the driver. 44 In an action against the operator 
of a motor vehicle and the owner thereof, whose 
agent was teaching the operator how to drive, a 
finding that the operator was not negligent in at¬ 
tempting to operate the vehicle does not imply a 
finding that the instructor was not negligent in 
permitting an inexperienced driver to operate on 
a busy street; 47 and a finding that the inexperi¬ 
enced operator was not negligent in attempting to 
•operate the vehicle docs not imply a finding that 
he operated the vehicle with due care, with re¬ 
spect to the liability of the owner; 48 hence a ver¬ 
dict for the inexperienced operator is not inconsist¬ 
ent with a verdict against the owner. 49 

The inconsistency in a verdict holding the own¬ 
er liable while exonerating the driver has been held 
not to affect the propriety of the jury’s finding in 
favor of the owner of another vehicle involved in 
the accident. 50 The owner cannot complain of a 
verdict which, although expressly finding the driver 
negligent, awards damages against the owner only, 
the error in such case being one of which plaintiff 
alone may complain. 51 

Holding driver but not general master. A ver¬ 
dict against the driver, but in favor of the driver’s 


general master, is not void as contradictory where 
there is evidence that the general master had hired 
the vehicle and driver to a third person and that 
the driver was subject to the complete control of 
the hirer at the time of the accident. 62 

Exoneration of vehicle. Where, in an action 
against the owner of the vehicle, the alleged offend¬ 
ing vehicle was itself made a party defendant un¬ 
der statute, a verdict exonerating the vehicle was 
held not to preclude recovery against the owner, 
the action against the vehicle being in rem and 
merely affording an additional remedy for collec¬ 
tion of the judgment. 53 

Amount as against each defendant. In an action 
brought against the operator of a vehicle and an¬ 
other person, the liability of such other person be- 
mg predicated solely on the negligence of the driv¬ 
er and the status of such other person as the own¬ 
er of the vehicle or the employer of the driver, a 
verdict against defendants should be for the same 
sum, 54 and a verdict against the owner or em¬ 
ployer for a larger sum than against the driver 
is improper. 55 Likewise, in an action by a pas¬ 
senger against the owners or operators of two ve¬ 
hicles involved in an accident, a verdict against 
defendants ordinarily should be a single verdict 
against both for such sum as the more culpable 
ought to pay. 56 Where the jury has assessed dam¬ 
ages against both the owner and the driver in a 
specified total sum, an arb.trary division thereof 
by the jury, assessing damages separately against 
each defendant, is not in accordance with the law, 
but is mere surplusage which the trial court should 
refuse to effectuate. 67 A stipulation that the jury 
shall find whether defendants shall be held jointly 
liable or whether only one shall be held liable does 
not permit the jury to render separate verdicts in 
different amounts against two defendants. 58 


and Jury were not instructed on such 
issue.—Fittman-Hice Coal Co. v. 
Hansen. 72 N.E.2d 364. 117 Ind App. 
508. 

- 44. Okl.—Southern Kansas Stage 
Line* Co. v. Crain, 89 P.2d 068. 185 
Okl. 1. 

Taxi engaged hy employee 

Where an employee on instructions 
from his employer engaged a taxi, 
and told the taxi driver to drive at a 
rapid rate, a verdict in favor of the 
taxi driver was held not to preclude 
a verdict against the employer, since 
plaintiff did not rely solely on the 
' negligence of the taxi driver but also 
• claimed negligence of the employee 
—Southern Kansas Stage Lines Co. 
'V. Cram, 89 P.2d 968, 185 Okl. 1. 


45. Pa.—East Broad Top Transit 
Co. v. Flood, 192 A. 401, 326 Pa. 
353. 

46. Pa.—East Broad Top Transit Co. 
v. Flood, supra. 

47. Ill.— Kelly v. Powers, 25 N.E.2d 
125, 303 Ill.App. 108. 

N.H.—Greenie v. Nashua Buick Co., 
158 A. 817, 85 N.H. 316. 

48. N.H.—Greenie v. Nashua Buick 
Co., supra. 

49. N.H—Greenie v. Nashua Buick 
Co., supra. 

50. N.Y.—Zimmer v. Lehnert, 238 
N.Y.S. 88, 135 Misc. 270. 

51. Mich.—Schultz v. Frost, 293 N. 
W. 716, 294 Mich 457. 
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52. Mo.—Homan v. Hendricks, App, 
80 S.W.2d 907. 

53. SC—Le Gette v. Carolina Bu¬ 
tane Gas Co., 43 S.E.2d 472, 210 S. 
C. 504. 

54. Cal.—Sparks v. Berntsen, 121 P. 
2 d 4 97, 19 Cal.2d 308—Daniel v. 
Jones, 35 P.2d 198, 140 Cal App. 145 
—Bradford v. Brock, 34 P.2d 1048, 
140 Cal.App. 47. 

55. Cal.—Daniel v. Jones, 35 P.2d 
198, 140 Cal.App. 145. 

56. Pa.—O’Hara v. Mllliren, 49 Pa. 
Dist. & Co. 100. 

57. Cal.—Sparks v. Berntsen, 121 P. 
2d 497, 19 Cal.2d 308. 

58. Or.—Holmboe v. Morgan, 138 P. 
1034, 69 Or. 395. 
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§ 559. Judgment, Review, and Coats 

The general rules governing Judgments In civil actions 
apply in actions for Injuries arising out of the operation 
of motor vehicles. The successful party ordinarily Is en¬ 
titled to costs. 

The general rules governing judgments in civil 
actions have been applied in actions for injuries 
arising out of the operation of motor vehicles. 59 
In an action brought against both the driver and 
the owner of a motor vehicle, where the jury have 
found that the driver was guilty of gross negli¬ 
gence, but have made no such finding as to the own¬ 
er, the judgment should not include a statement 
that the owner was guilty of gross negligence. 60 
In the absence of evidence rebutting a statutory 
presumption that a wife in driving a motor ve¬ 
hicle owned by her husband was acting as his agent, 
a judgment in favor of .a guest injured in an ac¬ 
cident should run against both the husband and 
wife 61 

As to damages. Where, in an action against each 
of two motorists, who contributed to the injury, 
a verdict is entered for plaintiff in each case, a 
judgment may be rendered against each defendant 
for the full amount of the damages. 62 In an ac¬ 
tion wherein liability is established against both 
the owner and the operator of a motor vehicle, 
the judgment against the operator should be for the 
full amount of the damages sustained, 63 and a 
judgment cannot stand where its effect would be 
to permit a recovery against the owner m addi¬ 
tion to, and in excess of, the amount awarded 
against the operator. 64 Under a statute limiting 
the amount for which the owner of a motor vehicle 
can be held liable where his vehicle was operated 


by another, an owner against whom a verdict has 
been rendered for an amount in excess of the 
statutory limit is entitled to have the judgment 
thereon limited, as against him, to the statutory 
amount. 66 Where the court is permitted by stat¬ 
ute to allow double or treble damages where the 
sole cause of the injury is a violation of the “law 
of the road,” and the complaint in the action al¬ 
leges also other causes or grounds of injury and 
a general verdict is rendered for plaintiff, without 
a showing that the verdict was based on a viola¬ 
tion of such law, the court cannot render a judg¬ 
ment for double or treble damages. 66 

Recourse against operator’s property first . Un¬ 
der some statutes, where an injured person recovers 
a judgment against both the operator of a mo¬ 
tor vehicle and the owner thereof, it is sometimes 
required that, in satisfying the judgment, recourse 
be had first against the property of the operator ; 67 
and under such a statute the judgment creditor 
may not, by means of a writ of execution, first 
have access or resort to the automobile owner’s 
property as a source of help or supply, or as an 
expedient means for attaining the desired end of 
satisfying the judgment. 68 

Review. The principles governing the review of 
actions for injuries arising out of the operation of 
motor vehicles are considered in Appeal and Error. 

Costs. As in other actions for damages, the 
judgment ordinarily, 69 although not invariably, 70 
carries with it costs in favor of the successful par¬ 
ty. In an action brought by the owner and by a 
passenger, in which the passenger was found en¬ 
titled to recover, but the owner was not, thus in- 


59. Cal.—Bohanon v. James MeClat- 
chy Tub. Co., 60 P.2d 510, 16 Cal. 
App.2d 188. 

Ill.—Granite v. Valha, 37 N.E.2d 931, 
312 lll.App. 181. 

Correction none pro tunc 

Where, In an action against the 
driver and owner of a motor vehicle 
involved in an accident the clerk 
has inadvertently entered a several 
judgment. Instead of a joint and sev¬ 
eral judgment, the mistake may be 
corrected by an order nunc pro tunc. 
—Phipps v. Superior Court in and 
for Alameda County, 89 P.2d 698, 32 
Cal.App.2d 371. 

Affidavit aa to repair* 

Judgment for plaintiff in an action 
to recover damages to plaintiff’s au¬ 
tomobile may be entered on an affi¬ 
davit showing the nature of the nec¬ 
essary repairs and that they had been 
performed by plaintiff in his own 
shop; plaintiff need not attach a re¬ 
ceipt that he has paid himself.— 


Stauffer v. Moriarity, 40 Fa Pi&t & 
Co. 439, 43 Lack.Jur. 18. 

60. Mich—Wieczorek v Merskin, 13 
N.W.2d 239. 308 Mich. 145. 

61. Conn—Smith v. Furness, 166 A. 
7T>9. 117 Conn. 97. 

68. Mass.—Corey v. Havener, 65 N. 

E. 69, 182 Mass 250. 

Single satisfaction see supra $ 427. 

63. Cal.—O’Neill v. Williams, 1G P. 
2d 879, 127 Cal.App. 385. 

64. Cal.—O’Neill v. Williams, supra. 

65. Cal.—Sparks v. Borntsen. 121 P. 
2d 497, 19 Cal 2d 308—Harveld v. 
Milani, 36 P.2d 393, 1 Cal.App.2d 
157. 

66 . Conn.—TilJinghast v. Leppert, 
105 A. 615, 93 Conn. 247—Dunbar 
v. Jones, 87 A. 787, 87 Conn. 253. 

67. Cal.—Cook v. Superior Court in 
and for Los Angeles County, 55 P. 
2d 1227, 12 Cal.App,2d 608. 

08, Cal.—Cook v. Superior Court in 
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and for Los Angeles County, su¬ 
pra. 

09. U S.—Nettles v. Southwest Tele¬ 
phone Oo , D C.Ark., 26 F Supp 12, 
appeal dismissed. C.C.A., Nettle v. 
Southwest Telephone Co, 106 F 2d 
1010. 

70. Decision overruling prior role 

Where verdict exonerating motor¬ 
ist from liability for death of guest 
passenger in another automobile on 
ground that negligence of driver of 
such automobile was Imputable to 
passenger was directed before ren¬ 
dition of supreme court decision 
overruling prior rule as to imputed 
negligence and motorist did not con¬ 
test appeal from judgment entered 
on such verdict, it was held that no 
costs would be allowed in either trial 
or supreme court to either plaintiff 
or defendant.—Herman v. Metal 
Office Furniture Co., 26 N.W.2d 752,. 
317 Mich. 185. 
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(Heating that both drivers involved in the accident 
were negligent, defendants were held not entitled 
to costs. 71 

§ 560. Damages 

a. In general 

b. Exemplary or punitive damages 

a. In General 

Recovery for Injuries arising out of the operation of 
a motor vehicle ordinarily should be for such amount as 
will Justly compensate the Injured person. The statutory 
liability imposed in certain oases on the owner of a ve¬ 
hicle or the parent or guardian of a minor driver is some¬ 
times limited to a specified amount. 

The law furnishes no exact standard by which 
to measure the compensation to which a success¬ 
ful party is entitled in an action for injuries sus¬ 
tained in a motor vehicle accident. 72 Ordinarily, 
and in the absence of any question of exemplary 
damages, the damages allowable arc such as will 
justly compensate the parties for the injuries sus¬ 
tained, 73 and no more. 74 

Statutory limitation of liability. Under some 
statutes the owner of a motor vehicle driven with 
his permission or consent, but not in his employ¬ 
ment or business, can be held liable for no more 
than the amounts set forth m the statutes; 75 and 
some statutes imposing liability for a minor’s neg¬ 
ligence on the parent or guardian who signed the 
minor’s application for a license likewise limit the 
liability of the parent or guardian to specified 


§ 560 

amounts, at least where the minor was not operat¬ 
ing the vehicle as a servant or agent of the parent 
or guardian. 76 Under such statutes, unless the ver¬ 
dict or judgment is in excess of the statutory lim¬ 
it, the liability of the owner is in the same amount 
as that of the operator. 77 

Penalty. Under some statutory provisions the 
owner of a motor vehicle who is sought to be held 
liable for the negligence of a driver can be held 
liable for a penalty prescribed in the statute only 
if the injury resulted from the negligence of the 
driver while in charge of the vehicle as a driver, 
and not, for example, for an injury resulting from 
inadequate supervision, inspection, or repair of the 
vehicle by others. 76 

b. Exemplary or Punitive Damages 

In general, exemplary or punitive damages are not 
recoverable for ordinary negligence in the operation of a 
motor vehicle, although they may be awarded for wan¬ 
tonness, willfulness, or the like. There is some conflict 
as to the right to predicate punitive damages on the in¬ 
toxication of a driver or his failure to stop after the ac¬ 
cident as required by law. 

In general, exemplary damages may not be re¬ 
covered in a case involving an ordinary collision 
caused by negligence on a highway, in the absence 
of any intentional, malicious, or willful act. 79 In 
proper cases, however, punitive damages may be 
allowed as a means of enforcing the rules gov¬ 
erning the use of the highways by the drivers of 
motor vehicles, 80 and such damages have been per- 


71. N.T.—Hold In v Smith, 291 NY. 
S. 832, 161 Misc 696. 

72. Ti'iin—Wilson v. Mullen, 11 
To mi App. 219 

Excessive award of damages held not 
shown 

U S —Foresman v Pepin, D C.Pu., 71 
F Supp 772, affirmed, CCA, 101 
F 2d 872. 

Conn—Hageman v. Freeburg, 162 A. 
21, 115 Conn. 469. 

<5a —Rutland v Dean, 5 S E 2d 601, 
60 Ga.App. 896. 

Mich.—Anderson v. Conterio, 5 NW. 

2d 572, 803 Mich 75. 

Va.—Remine v. Whited, 21 S E 2d 
743. 180 Va. 1. 

73. Cal.—Robbins v. Roques, 16 P. 
2d 695, 128 Cal.App. 1. 

Damages to father of minor in¬ 
jured while gratuitous occupant of 
automobile not legally registered 
were held not too remote for recov¬ 
ery.—Balian v. Ogassian, 179 N E. 
232, 277 Mass. 525, 78 A.L.R. 1021. 

*74. Cal.—Robbins v. Roques, 16 P.2d 
695, 128 Cal.App. 1. 

«Orsdlt for amount received from In¬ 
surer 

Amount collected by plaintiff on 


receivership claim against insolvent 
insurer of owner of truck for in¬ 
juries sustained in highway collision 
with truck operated by motor car¬ 
rier to whom owner had loaned truck 
should he credited on Judgment which 
pluintiff sought to recover against 
operator and driver of truck—Hud¬ 
son v. Ketchum, 133 l\2d 171, 166 
Kan. 332. 

75. Cal —Sparks v. Berntsen, 121 P. 
2d 497, 19 Cal.2d 308—Feccolo v 
City of Los Angeles, 66 P 2d 651, 
8 Cal.2d 532—Rayless v. Mull, 122 
P 2d 608, 50 Cal App 2d 66- - Mon¬ 
tan y a v. Brown, 88 r.2d 745, 31 
Cal.App.2d 642—Moniz v. Betten¬ 
court, 76 P.2d 535, 24 Cal App.2d 
718—Carnes v. Pacific Gas & Elec¬ 
tric Co., 69 P.2d 998, 21 Cal.App 2d 
5G8, rehearing denied 70 P.2d 717, 
21 Cal.App 2d 568—Ingram v. Wes- 
sendorf, 57 P.2d 989, 14 Cal.App.2d 
16—Webster v. Harris, 6 P.2d 88, 
119 Cal.App. 46. 

Statutory liability see supra | 442. 

76. Double liability not permitted 

A judgment of ten thousand dol¬ 
lars rendered against automobile 
owners who had also signed minor 
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operator's driver's license was ex¬ 
cessive by five thousand dollars, 
since legislature intended to fix lim¬ 
ited liability of five thousand dollars 
for imputed negligence against owner 
and signer or either of them and not 
to double liability where one person 
owns automobile and also signs li¬ 
cense.—Rogers v. Foppiano, 72 P.2d 
239, 23 Cal App.2d 87. 

77. Cal.—Sparks v. Berntsen, 121 P. 
2d 497, 19 Cal.2d 308— King v. Un¬ 
ger, 94 P.2d 1010, 35 Cal.App 2d 
192. 

78. Mo.—Chamberlain v. Missouri 
Arkansas Coach Lines. 173 S.W 2d 
57, 351 Mo. 203. 

79. U.S.—Walsh v. Segale, C.C.A. 
Vt., 70 F.2d 698. 

Circumstances held not to warrant 
punitive damages 

U.S.—Walsh v. Segale, supra. 

Okl—Clanton v. Chrisman, 51 P.2d 
748, 174 Okl. 425. 

80. Ala.—Jones v. Colvard, 109 So. 
877, 215 Ala. 216. 

Exoeeaive speed at intersection 
Miss.—Galtney v. Wood, 115 So. 117, 
149 Miss. 56. 
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mitted for recklessness, wantonness, or willfulness 
on the part of the operator of a motor vehicle, 81 
and also for gross negligence. 82 

Intoxication of driver . While some authorities 
have refused to permit an award of punitive dam¬ 
ages to be predicated merely on the intoxication of 
the operator of a motor vehicle, 88 other authorities 
have upheld the right to recover punitive dam¬ 
ages against an intoxicated driver. 84 

Failure to stop after accident . It has been heM 
that the conduct of a driver of a motor vehicle 
in failing to stop and give his name or to render 
assistance to the person injured after the accident, 
when taken in connection with all the circum¬ 


stances, may authorize a finding of such an entire 
want of care, conscious indifference to consequenc¬ 
es, and aggravating circumstances as wild author¬ 
ize a recovery of punitive damages. 88 However, a 
recovery of punitive damages 'has been held not 
allowable merely because of the failure of the op¬ 
erator of a motor vehicle to stop after the accident 
as required by statute, in the absence of any show¬ 
ing of wrongful motive or intent. 88 

Liability of municipality . There is authority in¬ 
dicating that a municipality may be held liable fof 
punitive or exemplary damages for injuries result¬ 
ing from the operation of motor vehicles by its 
officers or employees; 87 but there is also author¬ 
ity denying such liability. 88 


K. LIEN FOR DAMAGES CAUSED IN OPERATION 


§ 561. In General 

Under some statutes a Calm for damages from the 
negligent operation of a motor vehicle is a lien thereon 
which, when Judicia ly determined by a court of compe¬ 
tent jurisdiction, dates back to the time of the injury. 

Under some statutes, which have been held con¬ 
stitutional and valid, 89 a claim for damages re¬ 
sulting from the negligent operation of a motor 
vehicle is a lien on the vehicle, 90 the purpose of 
such a statute being to afford a sure remedy to 
the injured party in instances where the damage 
comes within the purview of the statute. 91 Su:h 
a statute does not relieve the person whose negli¬ 
gence caused the injury of personal liability there¬ 
for 92 or subject the owner to any personal liability 
merely because of his owne r sh'p; 98 but the lien 


attaches regardless of any personal liability for the 
injury. 94 

The lien exists only if there are present the es¬ 
sential elements prescribed in the statutes. 95 De¬ 
pending on the terms of the statute, the hen may be 
limited to cases where the automrbile was operated 
by the owner or with his consent 98 or may ex¬ 
tend to all cases in which the car causes injury. 97 
Under some statutes, before plaintiff is entitled to 
a lien, there must be a showing that the vehicle 
was being operated in excess of a prescribed speed 
limit and in willful violation of the statute. 98 

Nature or character of lien . The lien is one of 
statutory creationit is of fortuitous origin, 
not arising out of contract or created in aid of in- 


81. Ala.—Barrett v. McFerron. 165 
So. 226. 231 Ala. 382—Smith v. 
Clemmons. 112 So. 442 216 Ala 52 
Pa.—HefCelflnger v. Schell, Com PI., 
50 Dauph Co 1. 

SC—Dickson v. Inter-Carolinas Mo¬ 
tor Bus Co.. 169 S.E 625, 161 SC. 
297. 

88 . Miss.—Ha dad v. Lockeby, 169 
So. 691. 176 Miss. 660. 

83. Cal.—Strauss v. Buckley, 65 P. 
2d 1352. 20 Cal.App 2d 7. 

D.C.—Giddings v. Zollan, 160 F.2d 
585, 82 U.S.App Div. 92. certiorari 
denied Zellan v. Giddings. 68 S Ct. 
61, 332 U.S. 759, 92 L Ed. - 

84. Ariz.—Ross v. Clark, 274 P. 639, 
35 Ariz. 60. 

Ark.—Miller y. Blanton, 210 S.W.2d 
293. 

85. Ga.—Battle v. Kilcrease, 189 S. 
El. 673, 54 Ga.App. 808. 

88 . Md.—Davis v. Gordon, 36 A.2d 
699, 183 Md. 129, 156 A.L.R. 1109. 

87. Fla.—City of Miami v. McCorkle, 
199 So. 575, 145 Fla. 109. 


88 . S C.—IJneberger v. City of 
Greenville. 182 S.E. 101, 178 S.C. 
47. 

89. S C.—Merchants', etc.. Bank v. 
Brigman. 91 S E 332, 106 S.C. 362, 
L R.A.1917E 925. 

42 C.J. p 1185 note 82. 

90. Tenn —Lynde v. Browning, 2 
Tenn Civ.App. 262. 

42 C J. p 1185 note 83. 

Bight confined to Injured person 
Before amendment, the statute cre¬ 
ating lien and right of attachment 
against motor vehicles for Injury or 
damage done gave such right only to 
the person who received the injury, 
but no lien or right of action was 
given in favor of the father and 
mother or other beneficiaries under 
the terms of Lord Campbell's Act.— 
Hunter v. Boyd, 28 S.E.2d 412, 203 
S.C. 618. 

91. S.C.—Tolbert v. Buick Car, 140 
S.E. 693, 142 S.C. 862. 

No extraterritorial effect 
i Statute is a police regulation, de¬ 
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signed to promote the safety of in¬ 
habitants of the state, and was not 
intended to be given extraterritorial 
effect so as to be applicable where 
automobile was driven into another 
state and therein Involved in an acci¬ 
dent.—C. I. T. Corporation v. Guy, 
195 S.E. 659, 170 Va 16. 

98. SC.—Hall v. Locke, 110 S.E. 385* 
118 S.C. 267. 

93. S.C.—Hall v. Locke, supra. 

94. S.C.—Hall v. Locke, supra. 

95. SC—State v. Campbell, 155 & 
E. 750, 159 S.C. 128. 

Tenn.—Hinkle v. Smith, 66 S.W.2d 
581, 16 Tenn.App. 693. 

96. Tenn.—Lynde v. Browning, 2 
Tenn.Civ.App. 262. 

87. SC.—Denny v. Doe, 108 S.E. 95> 
116 S.C. 307. 

42 C.J. p 1185 note 86. 

88 . Tenn.—Kittrell v. Holden, 5 
Tenn.App. 692. 

88 . Tenn.—Parker-Harris Co. v. 
Tate, 188 S.W. 54, 135 Tenn. 609,. 
L.R.A.1916F 935. 
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dustry or trade, 1 and liens created in favor of land¬ 
lords, mechanics, agistors, and the like furnish no 
clear analogy since the injured person asserting 
the lien against the vehicle has contributed noth¬ 
ing to the value or security of the property sub¬ 
ject to the lien. 2 

Time lien attaches . A judicial determination by 
a court of competent jurisdiction that the essen¬ 
tial elements of the lien are present, with a fixing 
of the amount of damages by a final judgment of 
such court, is also a judicial determination that, 
under the statute, a lien on the offending vehicle 
came into existence and attached to the vehicle 
at the moment the injury was inflicted; 3 in such 
case the whole world is put on notice, referable 
to the time of the accident, of the existence of 
such lien. 4 In other words, when the existence 
and amount of the lien have been judicially deter¬ 
mined and fixed by a final judgment of a court 
of competent jurisdiction, such lien dates back to 
the moment of the injury and attaches to the of¬ 
fending vehicle from that time. 5 

Vehicles owned and operated by governmental 
agencies . A statute imposing a lien on the ve¬ 
hicle, although couched in general terms, has been 
held not to include vehicles owned and operated 
by governmental agencies of the state for public 
purposes. 6 

Lien for damages to highway. Under some stat¬ 
utes a vehicle operated in violation of specified 
statutes is subject to a lien for the amount of dam¬ 
ages caused by it to the highway, 7 and the va¬ 
lidity of such statutes has been upheld. 8 * 

§ 562. Priority 

The priority of the lien with respect to other liens, or 


with respect to the rights of a bona tide purchaser of the 
vehicle, depends on the terms of the statute creating the 
lien. 

The lien for damages resulting from the neg¬ 
ligent operation of the motor vehicle does not 
take precedence over a prior contractual lien 2 un¬ 
less such is the clear intention of the statute. 10 It 
may, however, be given priority over other liens. 11 

Bona fide purchasers . Under some statutes the 
lien subsists and renders the vehicle subject to at¬ 
tachment, even though it has been sold to one who 
has no knowledge of the accident. 12 * Under oth¬ 
er statutes, which do not speak affirmatively with 
respect to the conflicting rights of the lienor and 
a bona fide purchaser of the vehicle, the rights of 
the purchaser acquired in good faith prior to in¬ 
stitution of the suit to enforce the lien are held su¬ 
perior to the lien claimed by the injured person, 18 
although in such a case, where the owner has sold 
the vehicle to a bona fide purchaser after the ac¬ 
cident, thus preventing the injured person from 
enforcing and satisfying his lien, the injured person 
may be entitled to recover from the owner the 
value of the lien. 14 

§ 563. Enforcement 

a. In general 

b. Action as in rem or in personam 
a. In General 

A Hen against a motor vehicle for damages arising out 
of its operation may, in the absence of statute providing 
otherwise, be foreclosed by a bill in equity. Under some 
statutes a person entitled to a Hen may attach the 
vehicle. 

In the absence of statutory provision prescribing 
any particular means of enforcing a lien against 
a motor vehicle for damages arising out of its 


1. Tenn.—Rent-A-Car Co. v. Bel- 
ford, 46 S.W 2d 40, 163 Tenn 690. 

2. Tenn.—Rent-A-Car Co. v. Bel- 
ford, supra. 

3. S.C.—Waldrop v. M. & J. Finance 
Corporation, 183 S E 460, 178 S C. 
627—State v. Campbell, 166 S.E. 
750, 159 S.C 128. 

4. S C.—Waldrop v. M. & J Finance 
Corporation, 183 S E. 460. 178 SC. 
627—State v. Campbell, 155 S.E. 
760, 159 S.C. 128. 

5. S.C.—State v. Campbell, supra. 

Trover and conversion 

Lienholder who obtained judgment 

could recover in trover and conver¬ 

sion against chattel mortgagee of au¬ 

tomobile to whom mortgagor surren¬ 

dered automobile after lienholder 

sustained his injuries.—Waldrop v. 

M. & J. Fli ance Corporation, 183 S. 

E. 460, 178 S.C. 627. 


6 . SC —Brooks v. One Motor Bus 
Carrying 1937-38 South Carolina 
License V 1357. Motor No. 45590, 
Serial No. 40476, 3 S.E.2d 42, 190 
SC. 379. 

7. Ill.—Mammina v. Alexander Auto 
Service Co., 164 N.E. 173, 333 Ill. 
158, 61 A.L.R. 649. 

8 . Ill.—Mammina v. Alexander Auto 
Service Co., supra. 

Damage to ornamental light post 

between curb and sidewalk was held 
damage to “public highway" within 
statute giving lien against motor ve¬ 
hicle causing such damage.—Mam¬ 
mina v. Alexander Auto Service Co., 
supra. 

9. Tenn.—Parker-Harrls Co. v. Tate, 
188 S.W. 54, 136 Tenn. 609, L.R.A. 
1916F 936. 

42 C.J. p 1186 note 91. 
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10. Tenn.—Parker-Harrls Co. v. 
Tate, supra. 

11. S C.—Williams v. Garllngton, 
127 SE 20. 131 SC. 289. 

42 C.J. p 1186 note 93. 

12 . S.C.—Tate v. Brasler, 105 S.E. 
413. 116 S.C. 283. 

13. Tenn—Rent-A-Car Co. v. Bel- 
ford. 45 S.W.2d 49, 163 Tenn. 590. 

Season for rule 

Enforcement of the lien against a 
bona fide purchaser would only cause 
pecuniary loss to him. In an effort 
to compensate another for a wrong 
for which such purchaser Is not re¬ 
sponsible, either directly or Indirect¬ 
ly, and In the correction of one 
wrong another of equal Injustice 
would result.—Rent-A-Car Co. v. Bel- 
ford, supra. 

14. Tenn—Rent-A-Car Co. v. Bel- 
i ford, supra. 
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operation, it has been held that foreclosure of the notwithstanding the owner’s claim that the vehicle 


lien should be by a bill in equity. 15 Under a stat¬ 
ute giving a lien for damages to the public high¬ 
way, discussed supra § 561, it has been held that 
where the public authorities have acquired pos¬ 
session of the vehicle by voluntary act of the driv¬ 
er, and without any unlawful act on their part, 
they have a right to hold it for the lien. 15 

Under some statutes the person entitled to a lien 
on the vehicle is given a right to attach the ve¬ 
hicle, 17 in which case the attachment may be made 
in the manner provided for attachments generally, 18 
except that, under some statutes creating the lien, 
it is not necessary to show one of the general 
grounds of attachment prescribed in the general 
attachment statutes, such as departure of defend¬ 
ant, or removal of property, from the state. 19 
However, an attachment is not necessary to create 
the lien, 20 the office of the attachment being mere¬ 
ly to seize the property and place it in the custody 
of the court. 21 

Waiver or abandonment of attachment . The ren¬ 
dition of a personal judgment against defendant 
has been held not a waiver of the attachment. 22 
The fact that the trial court did not order the at¬ 
tached vehicle sold does not necessarily operate 
as an abandonment of the attachment. 33 

Claim of homestead. The lien may be enforced 


is part of his homestead. 24 

b. Action as in Bern or in Personam 

An action by one having a lien against a motor ve¬ 
hicle for damages may be maintained in rem against 
the vehicle, or In personam against those responsible for 
the damages, or Jointly against the vehicle and the indi¬ 
viduals. 

Under statutes giving the injured person a lien 
and the right to attach the vehicle, such injured 
person has an action in rem against the vehicle. 25 
He may maintain such an action in rem against 
the vehicle alone, without joining the owner or 
operator of the vehicle as a party defendant, 25 
although in such case no personal judgment is 
recoverable. 27 The injured person is not precluded, 
however, from joining as a party defendant anyone 
responsible for the injury, 28 and he may proceed 
at the same time against the motor vehicle in rem 
and the motorist in personam, 29 although he is 
not obliged to bring a joint action against the 
owner and the vehicle, 30 but may bring an action 
solely in personam against the motorist. 31 

Vovne. Under some statutes, the proceedings in 
rem against the vehicle may be instituted in the 
county in which the injury occurred and where 
the vehicle may be found; 32 but, where the action 
is also brought against an owner or driver who 


16. Ill.—Mammina v. Alexander Au¬ 
to Service Co., 164 N.E. 173. 333 
Ill. 158, 61 A L.R. 649. 

16. Ill.—Mammina v. Alexander Au¬ 
to Service Co. supra. 

17. S.C.—Richbourg v. Ragin, 138 S. 
E. 801, 140 S.C. 250. 

Anolllary attachment 

The lien can be enforced by an an¬ 
cillary attachment and not only by 
an original attachment—Sadler v. 
Murphy, 77 S.W.2d 70, 18 Tenn App 
340. 

Bond for release of attachment 

Where a bond has been given for 
the release of the vehicle, after its 
attachment, a judgment may be ren¬ 
dered on the bond.—Gemmell Bros. 
Co. v. Durham, 11 Tenn App. 97. 

18. S.C.—Richbourg v. Ragin, 138 S. 
E. 801, 140 S.C. 250. 

42 C.J. p 1186 note 9*. 

Attachment hold proper 

Ancillary attachment against auto¬ 
mobile in action against motorist for 
injuries was not void where affidavit 
and attachment writ stated that suit 
had been commenced by summons 
upon warrant before justice of peace, 
amount of claim laid being under five 
hundred dollars, and that claim was 
Just.—Sadler v. Murphy, 77 S.W.2d 
70, 18 Tenn.App, 340. 


19. S C.—Richbourg v. Ragin, 138 S. 
E 801, 140 SC 250. 

20. S.C.-—Waldrop v. M. & J. Fi¬ 
nance Corporation, 183 S E. 460, 
178 SC. 527. 

Tenn —Keller v. Federal Rob Bran- 
non Truck Co., 269 S W. 914, 151 
Tenn. 427—Sudler v. Murphy, 77 S. 
W.2d 70, 18 Tenn.App 340. 

21. Tenn.—Keller v. Federal Bob 
Brannon Truck Co, 269 S.W. 914, 
151 Tenn 427—Sudler v. Murphy, 
77 S.W 2d 70, 18 Tenn App. 340— 
Klttrell v. Holden, 5 Tenn.App. 592. 

22. Tenn.—Sadler v. Murphy, 77 S. 
W.2d 70, 18 Tenn.App. 340. 

23. Tenn.—Sadler v. Murphy, supra. 
Attachment sustained 

Ancillary attachment against auto¬ 
mobile was not abandoned because 
justice did not order attached prop¬ 
erty sold, where Justice, in addition 
to rendering personal judgment 
against defendant, adjudged that at¬ 
tachment be sustained and on trial 
de novo circuit court sustained at¬ 
tachment and ordered its enforce¬ 
ment.—Sadler v. Murphy, supra. 

24. S.C—In re McFadden, 99 S.E. 
838, 112 S.C. 258. 

25. S.C.—Mahon v. Burkett, 158 S.E. 
141, 160 S.C. 48—Tolbert v. Buick 
Car, 140 S.E. 693, 142 S.C. 362. 
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Appearance and representation of ve¬ 
hicle 

In an action in rem the vehicle 
sued may be represented and appear 
In court and defend and exorcise all 
rights it may have.—Weatherford v. 
RadclifCe, D C S.C., 63 F Supp. 107. 

26. S.C.—Tolbert v. Buick Car, 140 
S.E. 693, 142 S.C. 362. 

Assumption as to owner's knowledge 
It is not incumbent on plaintiff to 
And and notify the owner of his in¬ 
tentions; it is to be assumed that 
the owner of the vehicle will keep 
track thereof, and there is nothing 
to prevent the owner from interven¬ 
ing and setting up his rights to the 
attached vehicle.—Tolbert v. Buick 
Car, supra. 

27. S.C.—Raines v. Poston, 38 S.E. 
2d 145, 208 S.C. 406. 

26. S.C.—Tolbert v. Buick Car, 140 
S.E. 693, 142 S.C. 362. 

29. U.S.—Weatherford v. Radcliffe, 
D.C.S.C, 63 F.Supp. 107. 

S.C.—Raines v. Poston, 38 S.E.2d 145, 
208 S.C. 406. 

30. U.S.—Weatherford v. Radcliffe, 
D.C.S.C., 63 F.Supp. 107. 

31. S.C.—Raines v. Poston, 38 S.E. 
2d 146, 208 S.C. 406. 

38. S.C.—Mahon v. Burkett. 158 S. 
B. 141, 160 S.C. 48. 
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resides in another county, the proper venue, in so 
far as the action is in personam against the in¬ 
dividual defendant, is the county of defendant’s 
residence. 83 One who has attached the vehicle and 
also joined defendants in person may waive any 
personal judgment and proceed in rem in the county 
where the accident happened and the attachment 
was made. 34 

Failure to name vehicle in summons. Where an 
action is 'brought against the driver of the motor 
vehicle and the personal defendant is duly served 


with the summons and complaint, and the damage- 
feasant vehicle is seized under a warrant of at¬ 
tachment regularly issued, such a suit includes an 
action in rem against the vehicle, although the 
vehicle is not named as a party defendant in the 
summons, 35 particularly where such vehicle is 
named in the captions of the complaint and of the 
affidavits and bond on which the warrant of at¬ 
tachment was issued; 38 under such circumstances 
the jurisdiction of the damage-feasant motor ve¬ 
hicle is acquired by its seizure under the attach¬ 
ment proceedings. 37 


IX. OTHER INJURIES TO MOTOR VEHICLES OR OCCUPANTS THEREIN 


§ 564. In General 

a. In general 

b. Injuries from defects in private prem¬ 

ises 

a. In General 

A municipality is not liable for injuries to motor ve¬ 
hicles or occupants thereof occasioned by the failure of 
its police officers to prevent such injuries, and a purchaser 
of a motor vehicle is generally not responsible for injuring 
the vehicle prior to purchase. 

In accordance with the principle that a munici¬ 
pal corporation is not responsible for injuries to 
third persons caused by its police officers when act¬ 
ing in an official capacity, as discussed in the C.J.S. 
title Municipal Corporations § 775, also 43 C.J. p 
964 note 50-p 967 note 67, a municipal corporation 
may not be held liable for failure of its police to 
prevent injury to a motorist from acts of third 
persons. 38 Where a prospective purchaser of a 
motor vehicle injures the car while learning to 
operate it under the guidance of the owner’s agent, 
the law will not put the purchaser to the hazard of 


liability for such damage in the absence of posi¬ 
tive negligence. 39 

b. Injuries from Defects In Private Premises 

An owner of private premises generally is not liable 
for injury to a motor vehicle or its occupant unless there 
is negligence or a breach of duty, but liability may ac¬ 
crue by reason of the maintenance of property adjacent to 
a public way in a defective or dangerous condition. 

In the absence of a breach of duty or willful 
negligence, there is no liability for an injury to 
a motor vehicle or to its occupants from defects 
in private premises. 40 However, the general rule 
that owners -of property abutting on, or adja¬ 
cent to, highways or streets are liable for injuries 
on the private premises to passers-by arising from 
a defective or dangerous condition, as discussed in 
the C.J.S. title Negligence § 77, also 45 C.J. p 859 
notes 58-69, applies to a motorist injured on pri¬ 
vate premises adjacent to a highway or street, 41 
but the rule is applicable only when such prem¬ 
ises are so closely adjacent that a traveler by a 
slight deviation might suffer injury. 42 


33. S C.—Mahon v. Burkett, supra. 

34. iS.C—Williams v. Garlington, 
127 S.E 20. 131 S C. 289. 

35. S.C.—Itnines v. Boston, 38 S.E.2d 
145, 208 SC. 406. 

36. S.C.—Raines v. Poston, supra. 

37. S.C.—Raines v. Poston, supra. 

38. Pa.—Brogan v. City of Philadel¬ 
phia, 29 A.2d 671, 346 Pa. 208. 

Splashing* mortar 

A municipality is not liable be¬ 
cause its police failed to prevent 
children from throwing objects into 
a mortar box adjoining the street, 
which mortar injured a passing mo¬ 
torist.—Brogan v. City of Philadel¬ 
phia, supra. 

39. Wash.—Bertrand v. Hunt, 154 P. 
804, 89 Wash. 475. 

40. N.Y.—Bennett City of Mt. 


Vernon. 276 NTS 205, 243 App. 
Div. 119. 

G-ovenunental function 

A township is not liable for in¬ 
juries to a driver of its truek on 
private premises while engaged in 
work involving a governmental func¬ 
tion —Casey v. Bridgewater Tp, 
Somerset County, 151 A. 603, 107 N. 
J.Law 163. 

41. Kan.—Durst v. Wareham, 297 P. 

675, 132 Kan. 785. 

GHiard rail or barrier 

Unless an excavation has been 
made on the adjacent property by 
the owners, or unless they have cre¬ 
ated a dangerous condition, they 
have no legal obligation to maintain 
a guard rail or barrier at the lot line 
to protect travelers along the public 
way.—Kimball v. City of Sioux Palls, 
S.D., 20 N.W.2d 873. 
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Traveler Is not a trespasser so as 

to prevent liability.—Durst v. Ware- 
ham, 297 P. 676, 132 Kan. 785. 

42. Basis of liability is not the 

closeness of the danger on the priv¬ 
ate premises to the highway or 
street, hut the danger to travelers 
on the public way.—Durst v. Ware- 
ham, supra. 

Seventy-five feet 

Whcro excavation on land, Into 
which automobile fell, causing in¬ 
jury to occupants, was seventy-five 
feet from highway, county in pos¬ 
session of land during course of 
transforming it to park uses was not 
liable notwithstanding private road 
led frpm street.—Bennett v. City of 
Mt Vernon, 276 N.Y.S. 205, 243 App. 
Div. 119. 
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The duty owed by the owner of the private prem¬ 
ises to the traveler varies somewhat with the sta¬ 
tus of the traveler. In the case of a trespassing 
motorist, the only duty owed to him is to refrain 
from active negligence and willful injury, 48 but, 
where a former highway is acquired by private 
owners, a duty exists to warn all travelers in some 
appropriate and unmistakable manner that they 
have no right to proceed on such premises. 44 A 
motorist who is a mere licensee must take private 
premises as he finds them, and is not entitled to 
have the premises maintained in good condition. 45 

Where the owner of private premises by invita¬ 
tion, express or implied, induces the use by motor¬ 
ists of a passageway over his premises, he is bound 
to use ordinary care to keep it safe for passage, 46 
and liability attaches when an invitee is injured 
as a result of a breach of such duty. 47 While there 
is no duty to warn an invitee of apparent defects 
or obstructions, 48 a failure to give proper warn¬ 
ing, when coupled with other negligence, consti¬ 
tutes a violation of duty. 49 While proper guard 
rails, signals, or barriers may be required as to 


invitees, there is no duty to furnish a rail or bar¬ 
rier sufficient against all contingencies,* 6 and r 
where the proximate cause of the injury is the 
driving at illegal speed, rather than a defect in 
the guard rail, there is no liability. 61 

Contributory negligence . If carelessness of 
plaintiff causes or efficiently contributes to his in¬ 
jury, his contributory negligence bars his recov¬ 
ery, 52 and, where the negligence of plaintiff is the 
sole or contributing cause of the injury, liability 
does not attach. 63 An invitee, however, is entitled 
to assume that the premises arc free from danger¬ 
ous obstructions. 64 The rule that an automobile 
driver is required to drive at night at such a rate 
of speed that he can stop within the distance with¬ 
in which his headlights will disclose objects ahead, 
as discussed supra § 293, has been held to be in¬ 
applicable to constitute contributory negligence on 
the part of a driver proceeding at night at slow 
speed on private premises. 65 

Procedure. Under evidence showing that the 
injuries complained of were due to dangers on de- 


43. Md—Susquehanna Power Co. v. 
JrfTreas, 150 A. 788, 159 Md. 465, 
71 A.LR. 1198. 

Authorised removal of former 
highway bridge by private owner 
does not breach any duty to a motor¬ 
ist.—Susquehanna Power Co. ▼. Jef- 
fress, supra. 

Hazards of nature, such as night¬ 
time or fog, do not impose liability 
to a trespassing motorist.—Susque¬ 
hanna Power Co. v. Jetfress, sunra. 

Trespasses by others does not en¬ 
large a trespasser’s rights—Susque¬ 
hanna Power Co. v. Jeffress, supra. 

44. Md.—Susquehanna Power Co. v. 
Jeffress, supra. 

Bxtent of warning 
There is no duty to make further 
progress along the abandoned high¬ 
way impossible.—Susquehanna Power 
Co. v. Jeffries, supra. 

Plaoe of wanting 

The required warning should be at 
a great enough distance from the end 
of the highway to prevent any dan¬ 
ger to a traveler of ordinary pru¬ 
dence who In the exercise of reason¬ 
able care and caution should observe 
and heed suitable and adequate no¬ 
tice.—Susquehanna Power Co. v. Jef- 
fress. supra. 

45. N.Y. —Bennett v. City of Mt. 
Vernon. 276 N.Y.S. 205. 243 App. 
Div. 119. 

48. Kan.—Glenn v. Montgomery 
Ward & Co., 163 F.2d 427, 1&0 Kan. 
488. 

Mich.—Girard v. Auto Specialties 


Athletic Ass’n, 1 N.W.2d 538. 300 
Mich. 272. 

l.Y —Standard Acc. Ins. Co. of De¬ 
troit. Mieh., v. Sanco Piece Dye 
Works, Inc., 64 N.Y.S.2d 585. 

R.I —Rcddington v. Gctchell, 101 A. 
123. 40 R.I. 463 

Va—Acme Markets v. Remschel, 24 
SE.2d 430, 181 Va. 171. 

Obstructions 

An owner of a private road is lia¬ 
ble for injuries to a motorist caused 
by obstructions placed by an Inde¬ 
pendent contractor.—Westmoreland 

Heights v. Martin, 13 Tenn.App. 142. 
Private toll bridge 
WaBh.—Overton v. Wenatchee Beebe 
Orchard Co., 183 P.2d 473, 28 Wash. 
2d 377. 173 A.L.R. 616. 

47. Va —Acme Markets v. Remschel, 
24 S.E 2d 430, 181 Va. 171. 

48. Mass—Partridge v. United Elas¬ 
tic Corporation, 192 N.E. 460, 288 
Mass. 138. 

Xn daylight warning of absence of 
guard or railing of bridge is not re¬ 
quired.—Partridge v. United Elastic 
Corporation, supra. 

49. Mass.—Partridge v. United Elas¬ 
tic Corporation, supra. 

Small steel oable or wire 

(1) A contractor who places a 
small steel cable or wire across a 
private road without any warning Is 
liable for injuries to a motorist who 
runs into such cable or wire at night. 
—Westmoreland Heights v. Martin, 
13 Tenn.App. 142. 

(2) Liability for the negligence of 
the contractor extends to the owner of 
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such road who must respond for the 
Injuries caused by the independent 
contractor —Westmoreland Heights 
v. Martin, supra. 

Turning off lights at night without 
warning violates a duty owed to an 
invitee.—Partridge v. United Elastic 
Corporation, 192 N.E. 460, 288 Mass. 
138. 

50. Wash —Overton v. Wenatchee 
Beebe Orchard Co. 183 P.2d 473. 
28 Wash 2d 377, 173 A.L.R. 616. 
Anticipation of unusual accident 
An owner of private premises has 
no duty to anticipate an accident 
caused by a motorist illegally speed¬ 
ing and losing control of the car.— 
Overton v. Wenatchee Beebe Orchard 
Co., supra. 

Maintenance of proper barrier, 
signal, or marker prevents liability.— 
Fricke v. St. Louis Bridge Co., 32 N. 
E.2d 1016, 309 Jll.App. 279. 

61. Wash. —Overton v. Wenatchee 
Beebe Orchard Co., 183 P.2d 478, 
28 Wash.2d 377, 173 A.L.R. 616. 
63. Va.—Acme Markets v. Remschel. 
24 S.E.2d 430, 181 Va. 171. 

63. Ill.—Fricke v. St. Louis Bridge 
Co.. 32 N.E.2d 1016, 309 lll.App. 279. 

Plaintiff held not negligent 
N.Y.—Giardina v. Garnerville Hold¬ 
ing Corporation, 38 N.Y.S.2d 918, 
265 App.Div. 1004, affirmed 50 N.E. 
2d 1015, 291 N.Y. 619. 

64. Va.—Acme Markets v. Remschel, 
24 S.E.2d 430, 181 Va. 171. 

66. Tenn.—Westmoreland Martin, 

13 Tenn.App. 142. 
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fendant’s premises, of which dangers defendant had 
prior knowledge, it is then incumbent on defendant 
to furnish evidence of his exercise of proper care 
to prevent injury to others. 66 The general rules 
of evidence in civil actions govern as to the ad¬ 
missibility 57 and weight and sufficiency 68 of the 
evidence. In accordance with the rules applicable 
in civil actions generally involving negligence, as 
discussed in the C.J.S. title Negligence §§ 252-263, 
also 45 C.J. p 1279 note 29-p 1316 note 8, questions 
of plaintiff’s status, 69 defendant’s negligence, 60 and 
plaintiff’s contributory negligence 61 are questions 
for the jury. Where a verdict is not sustained by 
the evidence, proper judgment may be entered not¬ 
withstanding the verdict. 62 

§ 565. Injuries by Animals 

a. Liability 

b. Actions 


a. Liability 

(1) In general 

(2) Animals driven along public way 

(3) Injuries by dogs 

(4) Runaways 

(5) Contributory negligence 

(1) In General 

The owner or keeper of domestic animals permitted to 
be at large is not liable for Injuries by such animals to 
motor vehicles or occupants thereof in the absence of neg¬ 
ligence, violation of statute, or knowledge or notice of a 
vicious or mischievous propensity. 

The general rule is that, in the absence of neg¬ 
ligence, violation of regulatory provisions, or the 
presence of a vicious or mischievous propensity of 
which defendant has knowledge or notice, the own¬ 
er of domestic animals permitted to be at large on 
a public way is not liable for injuries sustained 
by a motor vehicle or its occupants through a col¬ 
lision with such animals. 68 So, if some act on the 


56. Pa.—Brogan v. City of Philadel¬ 
phia, 29 A 2d 671, 346 Pa. 208. 

57. Evidence held admissible 
Mass.—Partridge v. United Elastic 

Corporation, 192 N.E. 460, 288 

Mass. 138. 

Evidence held inadmissible 

Mo.—Fisliang v. Eyermann Contract¬ 
ing Co.. 63 S W.2d 30, 333 Mo. 874. 

58. Evidence held sufficient 

(1) To warrant finding of negli¬ 
gence. 

Mass —Partridge v. United Elastic 
Corporation, 192 N.E. 460, 288 

Mass. 138. 

Mo - Fishnng v. Eyermann Contract¬ 
ing Co , 63 S W 2d 30, 333 Mo 874 

(2) To sustain finding that defend¬ 
ant’s employee acted within the 
scope of his employment—Fishang v. 
Eyermann Contracting Co, supra. 

(3) To support finding of prima 
facie case in favor of plaintiff — 
Brogan v. City of Philadelphia, 29 
A.2d 671, 346 Pa. 208. 

(4) To warrant finding that plain¬ 
tiff was an invitee—Partridge v. 
United Elastic Corporation, supra. 

55. N.J.—Miller v. Evergreen Ceme¬ 
tery Co. f 166 A. 924, 11 N.J.Misc. 
65 8. 

Plaintiff ns invitss 

N.J. —Miller v. Evergreen Cemetery 
Co., supra. 

Extent of invitation 
R.I.—Reddington v. Getchell, 101 A. 
123, 40 R.I. 463. 

Evidence held sufficient to toko ques¬ 
tion to jury 

Me.— Beckwith v. Somerset Theatres, 
27 A.2d 696, 139 Me. 66. 

60. Kan. — Durst v. Wareham, 297 P. 
675, 182 Kan. 725. 


Ta—Brogan v. City of Philadelphia, 
20 A.2d 671, 346 Pa. 208. 

Proximate cause 

Kan —Durst v. Wareham, 297 P. 675, 
132 Kan 785. 

Evidence held sufficient to take ques¬ 
tion to jury 

Me—Beckwith v Somerset Theatres, 
27 A.2d 596. 139 Me 65. 

Evidence held insufficient to take 
question to Jury 

Md—Susquehanna Power Co v. Jef- 
fress, 150 A. 788, 159 Md. 465, 71 
A.L.R. 1198. 

61. Ill.—Moore v. Ohio Oil Co., 241 
Ill.App 388 

Mass—Partridge v. United Elastic 
Corporation, 192 N.E. 460, 288 

Mass 138 

Mo.—Fishang v. Eyermann Contract¬ 
ing Co. 63 R W.2d 30, 333 Mo. 874 

R.T—Reddington v. Getchell, 101 A. 
123, 40 RI. 4G3. 

Evidence held sufficient to take ques- 
tion to jury 

Me—Beckwith v. Somerset Theatres, 
27 A 2d 596, 139 Me 65. 

62. Ill—Frieke v. St. Louis Bridge 
Co, 32 NE 2d 1016, 309 Ill.App. 279. 

Judgment for defendant 

111—Frickc v St. Louis Bridge Co., 
supra. 

63. Ala—Pelham v. Spears, 132 So 
886, 222 Ala. 365. 

Iowa.—Strait v. Bartholomew, 191 
N.W. 811. 195 Iowa 377. 

La.—Demarco v. Gober, 140 So. 64 
19 LaApp. 236. 

N.Y.—Carpenter v. Biedekapp, 61 N 
Y.S.2d 419, 186 Mlsc 5 

Pa.—Tassonl v. LeBoutlllier, 196 A 
634, 130 Pa.Supcr. 303. 

Common-law right of owner to per 

669 


mit animal on public highway see 
Animals § 107. 

Liability generally for injuries by 
domestic animals see Animals 5 
145 

American Law Institute Restatement, 
Torts 

(1) The rule that "one who pos¬ 
sesses or harbors a domestic animal, 
which he does not have reason to 
know to be abnormally dangerous 
hut which is likely to do harm un¬ 
less controlled, is subject to liability 
for harm done by such animal if, 
but onlv if, (a) he fails to exercise 
reasonable care to confine or other¬ 
wise control it. and (b) the harm is 
of a sort which it is normal for 
animals of its class to do," stated in 
Restatement, Torts 8 618 (1), has 
been held applicable to the liability 
of owners of animals running at 
large for injuries resulting from a 
collision between such animals and 
a motor vehicle, the reason being the 
widespread use of motor vehicles.— 
Render v. Welsh, 25 A.2d 182, 344 
Pa. 392. 

(2) An unattended horse on the 
highway at night is in obvious dan¬ 
ger of becoming involved in a col¬ 
lision with an automobile which is 
being carefully driven, within the 
rule as to harm necessary.—Bender 
v. Welsh, supra. 

Act la emergency 

Instinctive act of owner, confront¬ 
ed by his approaching animal on a 
highway, in throwing up his hands, 
does not charge him with either fault 
or negligence —Demarco v. Gober, 
L40 So. 64, 19 La.App. 236. 

Lack of control of by own- 

e' indicates absence of negligence.— 
j Demarco v. Gober, supra. 
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part of an animal running at large is brought about 
by an agency over which the owner had no control, 
and that which the animal did was not what its 
natural instincts or habit would cause it to do, or 
the act was one which its owner would not reason¬ 
ably have anticipated on account of its natural 
disposition, no liability of the owner to respond in 
damages for injuring a motor vehicle or its occu¬ 
pant results. 64 

Liability has been deemed to exist under a gen¬ 
eral statute imposing liability on everyone for want 
of ordinary care or skill in the management of 
property or person. 65 Where the owner of do¬ 
mestic animals negligently permits them to be at 
large in violation of law, he may be liable for in¬ 
juries sustained by a motor vehicle or its occupants 
through a collision with them, 66 but the general rule 
of negligence that, unless the injury complained 
of is the proximate result thereof, and the person 
injured a member of the class intended to be pro¬ 
tected by the statute and the injury of the kind 


the statute intended to prevent, the violation of a 
statute does not constitute actionable negligence, 
as discussed in the C.J.S. title Negligence § 19, 
also 45 C.J. p 726 note 75—p 730 note 9, applies. 67 
A statutory provision that the owner or keeper 
of animals running at large is not liable for in¬ 
juries caused by such animals when the owner or 
keeper has no knowledge that the animals are at 
large and has used reasonable care in restraining 
the animal has been held applicable to collisions 
between animals running at large and motor ve¬ 
hicles. 68 

While no liability attaches by reason of the mere 
fact that an animal escapes from an enclosure in 
the absence of negligence, 69 even in the absence 
of statute, it has been held that his liability may 
be predicated on negligence where he places ani¬ 
mals in an insufficient inclosure from which they 
stray on the highway, regardless of whether there 
is a known vicious propensity, 70 provided such neg¬ 
ligence is the proximate cause of the injury. 71 


Faot that animal approached public 

way from owner’s premises does not 
indicate owner’s negligence.—Cusi- 
mano v. Giannobilc, La.App., 15 So 
2d 87. 

Foreseeable injury 

Owner, in exercise of care, fore¬ 
seeing that injury would result from 
mule running at large near highway, 
would be negligent.—Lins v. Boeckel- 
er Lumber Co.. 299 S.W. 150, 221 Mo. 
App. 181. 

Owner's duty 

The owner of a horse had the duty 
to look after it and to use due care 
to control it; otherwise he was lia¬ 
ble for damages horse caused when 
it ran into automobile upon a public 
highway.—Tassoni v LeBoutillier, 
196 A. 534, 130 Pa.Super. 303. 

64. Ind.—Dyer v. Noll, 14 N E 2d 
760, 105 Ind.App. 241. 

65. U.S.—Bartlett v. Galleppi Bros., 
D.C.Cal., 33 P.Supp. 277, affirmed, 
C.C.A., Galcppl Bros. v. Bartlett, 
120 F.2d 208. 

Cal.—Jackson v. Hardy, 160 P.2d 161, 
70 Cal App 2d 6. 

66 . Mo.—Moss v. Bonne Terre Farm¬ 
ing & Cattle Co.. 10 S.W.2d 338, 
222 Mo.App. 808. 

42 C.J. p 828 note 61. 

Liability for negligent injury by ani¬ 
mals generally see Animals $ 149. 
Statutory regulation of animals run¬ 
ning at large in general see Ani¬ 
mals $S 108-111. 

Fsrson exercising acts of owner¬ 
ship and control, even though not le¬ 
gally the owner, is liable.—Abraham 
v. Castille, La.App., 158 So. 650. 
Frlma foots negligence 

An owner falling to “restrain" a 


boar running at large on the high¬ 
way in violation of statute is prinm 
facie negligent as to the* driver of 
an automobile colliding with the ani¬ 
mal—Hansen v. Kormnish. 208 N W. 
277. 201 Iowa 1008, 45 A L.R 498. 

67. Ala.—Crittenden v. Spe&ke, 198 

So. 137, 240 Ala 133 
Statutes held Inapplicable 

(1) A statute imposing liability on 
animal owners for damage's to prop¬ 
erty from permitting animals to go 
at large on premises of another has 
no application to highways so as to 
impose liability for injuries by ani¬ 
mals running at large upon highways 
to motor vehicles or occupants there¬ 
of. 

Ala.—Crittenden v. Speake, supra— 

Pelham v. Spears, 132 So. 886, 222 

Ala. 365. 

(2) So, a statute of similar nature 
is deemed intended to protect agri¬ 
cultural crops from the ravages of 
straying domestic animals and not 
motorists upon the highways.— 
Champlin Refining Co. v. Cooper, 86 
P.2d 61, 184 Okl. 153. 

(3) Statute imposing liability on 
stock owner for knowingly, volun¬ 
tarily, negligently, or willfully per¬ 
mitting an animal to go at large in 
stock law precinct controls, rather 
than subsequently enacted statute.— 
Crittenden v. Speake, supra. 

66 . Ill.—Fugett v. Murray, 35 N.E. 

2d 946, 311 Ill.App. 323. 

69. N.C.—Bethune v. Bridges, 45 S. 

E.2d 711, 228 N.C. 623. 

Absence of foreseeable neglect by 
owner indicates absence of negli¬ 
gence.—Bethune v. Bridges, supra. 
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Absence of duty to fence 

Owners of pasture* lands had abso¬ 
lute right to pasture thoir cattle on 
such lands without fern ing lands 
from public highway—Gholson v. 
Parrish, Tex Civ.App., 92 S W.2d 1113. 

70. Ohio —l’flugfelder v. Convent of 
the Good Shepherd, Toledo. Ohio, 9 
N.E 2d 4. 55 Ohio App ir>8. 

Pa—Lutz v. Frey, 10 Pa Dist. & Co. 
215, 40 Lane L Rev 521, 75 Pittsb 
Leg J. 456, 41 York Leg Rec. 60. 

42 C J p 828 note 62. 

Duty of owner to inclose domestic 
animals generally see Animals f 
185. 

X>aw of suretyship inapplicable 

Owner’s liability for damage to 
automobile caused by animals which 
had gone astray was to be measured 
by law of negligence rather than that 
of suretyship—Bethune v. Bridges, 
46 S.E.2d 711, 228 N.C. 623. 

Care required 

The owner of a calf is bound to 
exorcise ordinary care and prudence 
to keep and maintain a fence around 
the pasture in which it was confined, 
and to adopt means that are reason¬ 
ably suitable to prevent it from get¬ 
ting upon the highway.—Strait v. 
Bartholomew, 191 N.W. 811, 195 Iowa 
377. 

71. Wis — Fox v. Koehnig, 209 N.W. 
708, 190 Wis. 528. 

42 C.J. p 829 note 63. 

Held not proximate cause 
Even though an insufficient barn¬ 
yard fence resulted in a horse run¬ 
ning loose upon a highway, such neg¬ 
ligence was not the proximate cause 
of injury to a motor vehicle and 
[occupants resulting from a collision 
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However, where liability is charged for violation 
of statute in that an insufficient fence was main¬ 
tained, where the escape was due to acts of an in¬ 
dependent agency over which the owner of the 
animal had no control and the situation was one 
which he could not have foreseen, the owner is not 
liable. 72 

Injury to owner of animals. Where plaintiff, 
owner of animals being transported, engaged a 
trucker to transport the animals and assisted the 
trucker in course of transit but was injured when 
an animal fell from the truck onto him, the stand¬ 
ard of care imposed on the trucker wa 9 that which 
a reasonably prudent person would have employed 
under the same or similar circumstances. 73 

Wild animals. Since, as stated in Highways § 
177, the construction, improvement, and repair of 
public highways is a governmental function pri¬ 
marily belonging to the state, failure of the state 
to provide suitable guards, railing, or fences so 
as to prevent access of wild animals on the high¬ 
ways docs not impose liability on the state for in¬ 
juries to a motorist caused by a collision between 
the motor vehicle and a wild animal. 74 

(2) Animals Driven along Public Way 

In the absence of a breach of a legal duty, the owner 
or keeper of domestic animals being driven along or 
across a public way is not liable for injuries occasioned 
to motor vehicles or occupants thereof. 


While a person engaged in driving domestic an¬ 
imals along a public way has been held to have a 
higher duty of care in the modern motor age than 
in the days of horse-drawn vehicles, 76 no liability 
attaches because of a collision between the animals 
and a motor vehicle, in the absence of a breach of 
legal duty owed the owner, driver, or occupant of 
the motor vehicle. 76 On the other hand, liability 
may attach for breach of a statutory duty, 77 un¬ 
less the proximate cause of the injury is an inter¬ 
vening act of a third person; 76 and even in the 
absence of statute a duty exists to exercise ordinary 
care in such use of the way as not to endanger 
others, 79 the question of what constitutes ordi¬ 
nary care being affected by the conditions pre¬ 
vailing at the time of the injury. 80 In the ab¬ 
sence of statutory or ordinance requirement, there 
is no duty to have a light in driving animals along 
a public way after dark, 81 although it has been held 
that whether the absence of a light in such cir¬ 
cumstance constitutes negligence depends on the 
facts of the particular case. 82 

(3) Injuries by Dogs 

At common law the owner of a dog Is not liable for 
injuries by such animal to motor vehicles or the occu¬ 
pants thereof, in the absence of notice or knowledge of 
vicious propensities of the animal. 

The rule at common law is that no liability at¬ 
taches to the owner of a dog for injuries caused 
to a motor vehicle or its occupants by such animal 


with the horse which was obscured 
by dust—Fox v. Koehnig, supra. 

72. La—Abraham v. Custille, App., 
158 So 650. 

Statute construed 

The term “fence,” in provision 
that no person owning or controlling 
livestock shall willfully or ncgligent- 
lv permit such livestock to stray up¬ 
on a public highway both sides of 
which are adjoined by property sepa¬ 
rated from such highway by a fence, 
Is liberally construed in a civil ac¬ 
tion In determining whether such a 
fence exists and requisites thereof — 
Jackson v. Hardy, 160 P.2d 161, 70 
Cal App.2d 6. 

73. Minn.—Anderson v. Hegna, 2 N. 
W.2d 820, 212 Minn. 147. 

74. N.Y.—Mann v. State, 47 N.Y S. 
2d 553. 

75. Cal.—Olden v. Babicora Devel¬ 
opment Co., 290 P. 1062, 107 Cal. 
App. 399. 

78. Cal.—Olden v. Babicora Devel¬ 
opment Co., supra. 

Liability generally in driving domes¬ 
tic animals along a public highway 
gee Animals 8 149 a. 


Injuries to guest 

Cal —Olden v. Babicora Development 
Co, supra. 

77. Herders 

(1) A statute, prohibiting a person 
to feed, pasture, camp, or drive any 
livestock upon, over, or across any 
public highway between sunset and 
sunrise without a sufficient number 
of herders on continual duty to op p n 
the road so as to permit the passage 
of vehicles, has been construed to 
imply a requirement of a larger 
number of herders at night than in 
the daytime —Olden v. Babicora De¬ 
velopment Co., supra. 

(2) The statutory requirement is 
deemed to he that the herders should 
actually open the road for vehicles 
and within a reasonable time or there 
should be a reasonable attempt to 
do so.—Olden v. Babicora Develop¬ 
ment Co., supra. 

(3) Such statute does not do away 
with the general rules of negligence, 
but merely adds a further obligation 
when the act is performed at night. 
—Olden v. Babicora Development Co., 
supra. 

78. Cal.—Olden v. Babicora Devel¬ 
opment Co., supra. 
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79. Mo.—Yerger v. Smith, 89 S.W.2d 
66. 338 Mo. 140. 

80. Mo.—Yerger v. Smith, supra. 

81. La.—Pol let v. Robinson Lumber 
Co, 123 So. 155, 10 La App 760. 

Requirement of lights in leading ani¬ 
mals along highway at night gen¬ 
erally see Highways 5 240 a. 

82. Mo —Yerger v. Smith, 89 S.W.2d 
66, 338 Mo. 140. 

Concurrent causes 

Kven if inadequacy of automobile 
lights was one of direct contributing 
causes of passenger’s Injury when 
automobile struck mule which was 
near middle of four-lane highway, 
defendant owner and rider of mule 
was not relieved of liability to pas¬ 
senger if defendants’ negligence was 
also one of direct contributing 
causes.—Yerger v. Smith, supra. 
Duty to keep animal on shoulder 

(1) Where the owner has a stat¬ 
utory right to drive the animal along 
the public way, no duty exists to 
keep the animal on the shoulder of 
the way.—Yerger v. Smith, supra. 

(2) Right to drive domestic ani¬ 
mals along highway generally aee 

i Highways | 240 a. 
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in the absence of vicious propensities causing the 
injury, of which propensities the owner had knowl¬ 
edge.* 3 However, where by statute an owner or 
harborer of a dog is liable for injuries occasioned 
by the animal, liability may attach for injuries to 
a motor vehicle or occupants proximatcly caused by 
the dog, 84 as in the case of statutory liability of a 
parent for injuries caused by a dog owned by a 
minor. 85 A statutory liability for the acts of dogs 
has been construed to be confined to vicious or 
mischievous acts and to be inapplicable to inno¬ 
cent acts. 88 

(4) Runaways 

In the absence of negligence, neither the owner nor 
the person in charge of a runaway horse or team is liable 
for injuries occasioned by such animals to a motor vehicle 
or an occupant thereof. 

Where an injury to a motor vehicle or its oc¬ 
cupants is sustained through a collision with a run¬ 
away horse or team, no liability is imposed on the 
owner of the horse or team or the person in charge 
thereof in the absence of a showing of negligence. 87 
The fact that an animal is left unattended and 
unsecured upon a public way, 88 or in the care of 
an incompetent driver, 89 may constitute negligence, 
particularly where such conduct constitutes a vio¬ 
lation of a city ordinance, 90 or where the owner 
has knowledge of the tendency of the animal to 
run away, 91 although knowledge of a propensity 


to run away is not essential to liability. 92 One 
whose act frightens horses and causes them to 
run away and damage a motor vehicle is not liable 
for such injury where the particular consequence 
of the alleged negligent act could not reasonably 
have been anticipated. 93 The rule stated in Mas¬ 
ter and Servant § 322 a, that the fellow-servant 
rule does not absolve a master for the act of a 
servant in negligently damaging the property, rath¬ 
er than injuring the person, of a fellow servant, 
applies to render the master liable for a collision 
between a runaway in charge of one employee 
with the personal automobile of a fellow em¬ 
ployee. 94 

(5) Contributory Negligence 

Contributory negligence may bar a recovery for dam- 
agss arising from a collision between a motor vehicle and 
a domestic animal. 

The driver of a motor vehicle cannot recover 
damages arising from a collision with a domestic 
animal where his own negligence was a proximate 
contributing cause of the accident. 95 Accordingly, 
a failure to reduce speed in case of obscured vision 
has been held the proximate cause of a collision 
with animals so as to bar recovery. 96 The “radius 
of lights” rule, as discussed supra § 201, has been 
applied in determining the negligence of the driv¬ 
er of a motor vehicle, precluding a recovery for in¬ 
jury sustained by striking animals upon the road, 97 


83. Iowa.—Mellcker v. Sedlacek, 179 
N.W. 197, 189 Iowa 946. 11 A.L.R. 
259. 

Common-law rule of owner's liabil¬ 
ity for Injuries by dogs generally 
see Animals S 151 a. 

Bight of dog on public way 

A dog which is not vicious has a 
right to he on a public way.—Mel- 
licker v. Sedlacek. supra. 

Mere barking at oars or attempt¬ 
ing to bite wheel shows no vicious 
tendency.—Melllcker v. Sedlacek, su¬ 
pra. 

8ft. Mass.—Williams v. Brennan, 99 
N.E. 516. 213 Mass. 28. 

42 C.J. p 829 note 69. 

Statutory liability for injuries by 
dogs generally sec Animals S 151 b. 

85. Conn.—Grannlss v. Weber, 141 
A. 877, 107 Conn. 622. 

Statutory liability of parent general¬ 
ly for injuries by minor’s dog see 
Animals 9 165 b. 

58. Wis.— Schraeder v. Koopman, 
209 N.W. 714, 190 Wis. 459. 

87. Mich.—Stuoh v. Town, 144 N.W. 

833, 178 Mich. 477. 

42 C.J. p 829 note 71* 


Liability generally for injuries from 
runaway horses: 

Upon highways see Highways f 
241. 

Upon streets see the C.J.S. title 
Municipal Corporations I 1783. 
also 44 C J. p 1056 note 41-p 
1057 note 65. 

88. Kan—Phillips v. Meyer Sani¬ 
tary Milk Co., 281 P. 895. 129 Kan. 
45. 

Negligence in leaving horse un¬ 
hitched and unattended on public 
highway generally see Highways 8 
244 c. 

Proximate oause 

Even though the driver of a motor 
vehicle attempted to avoid a colli¬ 
sion with a runaway by changing the 
course of the vehicle, the proximate 
cause of the injury was the un¬ 
secured animal.—Marshall v. Subur¬ 
ban Dairy Co., 114 A. 750, 96 N.J.Law 
81—42 C.J. p 829 note 74. 

89. Mass.—Woodman v. Haynes, 193 
N.E. 570, 289 Mass. 114. 

90. Ala.—Hill v. Condon, 70 So. 208, 
14 Ala.App. 332. 

La.—Salvant v. Estate of Frank 
Newfield, Inc., 128 So. 320, 13 La. 
App. 410. 


91. N.J —Marshall v. Suburban 
Dairy Co., 114 A. 750, 96 N.J Law 
81. 

42 C J. p 829 note 72. 

92. Mass —Woodman v. Haynes, 193 
N.E. 570, 289 Mass. 114. 

93. Mass.—Sabin v. Cambridge Iron 
Works. 120 N.E. 664, 231 Mass. 
511. 

42 C.J. p 830 note 76. 

94. N Y.—Setzkorn v. Buffalo, 215 
N.Y.S. 584. 126 Misc. 858. 

96. Conn.—Grannies v. Weber, 141 
A. 877, 107 Conn. 622. 

Or.—Schrunk v. Hawkins, 289 P. 
1073, 133 Or. 160. 

96. La.—Cook v. Tooke, 135 So. 917, 
17 La.App. 307. 

97. La.—Pollet v. Robinson Lumber 
Co., 123 So. 155, 10 La.App. 760. 

Ohio.—Webster v. Pollock, 15 Ohio 
St. 102. 

Illumination, to side 
The fact that the statute specify¬ 
ing lights for motorcycle did not 

provide for illumination to left did 

not excuse motorcyclist from seeing 
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and it has been applied, although the driver has 
been required by the operation of a statute to dim 
his lights at the time of or immediately before the 
accident. 98 The negligence of the driver of the 
motor vehicle in failing to have lights complying 
with the statutory requirements, however, will not 
bar his recovery for a collision with an animal 
upon the highway where the failure to have lights 
was not shown to have contributed to his injury. 99 
The maintenance of a reasonable driving speed at 
night is not contributory negligence, even though 
the driver is driving in an area in which he knows 
cattle arc at large. 1 The driver of a motor truck, 
seeing a runaway horse approaching in a zigzag 
course, is not guilty of contributory negligence in 
turning first to the right and then to the left in an 
effort to avoid a collision; 2 nor is the driver of 
a motor vehicle, injured by a collision with a 
runaway team, guilty as a matter of law of con¬ 
tributory negligence because of his failure to stop 
when blinded by a light shining in his face, pre¬ 
venting him from seeing the team where he was 
upon the right side of the road and driving slowly. 3 
The driver of a motorcycle is not guilty of con¬ 
tributory negligence as a matter of law precluding 
a recovery for an injury sustained by being kicked 
by one of the mules, where he attempts to pass a 
horse-drawn vehicle to the rear of which two mules 
arc tied, although the driver of the vehicle has 
failed to drive to the right of the center of the 
road as required by statute 4 In determining the 
issue of contributory negligence statutes relating 
to a general rule of care and to prima facie speed 
limits, inapplicable to civil actions, need not be con¬ 
sidered. 5 

b. Actions 

The general rules with respect to civil actions apply to 
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actions for Injuries by animals to motor vehicles or occu¬ 
pants thereof. 

Following the general rules of pleading in civil 
actions generally, the declaration, petition, or com¬ 
plaint in an action for damages for injury by an 
animal to a motor vehicle or its occupant must 
state a cause of action. 6 Thus, where damages are 
sought for a collision with animals running at large 
while a general allegation of negligence may be 
sufficient, 7 the declaration, petition, or complaint 
must contain some charge of negligence, general 
or specific. 8 Where the action is based on a stat¬ 
utory .prohibition as to animals running at large, 
it is unnecessary to plead or refer to the statute 
relied on 9 and an allegation that a particular stat¬ 
utory provision was violated is redundant and sur¬ 
plusage, 10 although an allegation that the cause of 
action is based on violation of statute is essential. 11 
While facts must be pleaded winch show that de¬ 
fendant should have anticipated that his acts or 
omissions might reasonably have been expected to 
result in injuries to persons on the public way, 12 a 
petition, based on a violation of statute, need not 
allege that defendant knew that the an'mals were 
at large, or that he had reasonable cause to believe 
such fact, or that by the exercise of ordinary care 
defendant could have known the probability that 
the animals might go upon the public way; 13 but, 
where the action is based on the premise of mere 
negligence, a declaration, petition, or complaint 
which fails to allege that the injury was such as 
was likely to arise from the animal in question and 
that the owner of the animal knew of such pro¬ 
pensities of the animal is demurrable. 14 Every es¬ 
sential allegation of plaintiffs pleading must be 
supported by appropriate proof. 15 
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horses to left of motorcycle— 

Schrunk v. Hawkins, 28D P. 1073, 133 

Or. ICO. 

98. Ohio —Webster v. Pollock, 16 
Ohio App. 102. 

99. Collision with boar 

Iowa.—Hansen v. Kcmmish, 208 N. 
W. 277, 201 Iowa 1008, 45 A.L.R, 
408. 

1. U.S.—Galeppi Bros v. Bartlett, 
C.C.A.Cal.. 120 F.2d 208. 

3. N.J.—-Marshall v. Suburban Dairy 

Co., 114 A. 750, 96 N J Law 81. 

3. Colo—Denver Alfalfa Milling 1 , 
etc., Co. v. Erickson, 239 P. 17, 77 
Colo. 583. 

4. Mo.—Roy v. North Kansas City 
Dev. Co., App., 209 S.W. 090, rec¬ 
ord quashed on certiorari State 
•x rel. North Kansas City Develop- 

61 G.J.S.—43 


ment Co v. Ellison, 222 SW 783, 
282 Mo 660, and reh<ard Roy v. 
North Kansas City Development 
Co , App , 226 S.W. 965. 

5. U.S—Galeppi Bros. v. Bartlett, 
C.CA.Cal. 120 F.2d 208. 

6. Tnd.- Dyer v. Noll, 14 N.E 2d 760, 
105 Ind.App. 241. 

Vt —Granger v. Tremblay, 28 A.2d 
696, 113 Vt. 34. 

7. N.Y.—Carpenter v. Biedekapp, 61 
N.Y.S 2d 419, 186 Misc. 5 

8. N.Y.—Carpenter v. Biedekapp, 

supra. • 

9. Cal.—Jackson v. Hardy, 160 P.2d 
161, 70 Cal.App.2d 6. 

10. Cal.—Jackson v. Hardy, supra. 

11. N.Y.—Carpenter v. Biedekapp, 
61 N.Y.S.2d 419, 186 Misc. 6. 

113. W.Va.—Smith v. Whitlock, 19 S. 
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E 2d 617, 124 W.Va 224, 140 A.L. 
R. 737. 

Pleading 1 held demurrable 

W.Va—Smith v. Whitlock, supra. 

13. Mo.—Moss v. Bonne Terre 
Farming & Cattle Co., 10 !W.2d 
338, 222 Mo App. 808. 

WVn —Smith v Whitlock, 1!) S E.2d 
617, 124 W.Va. 224, 140 A.L.lt. 737. 

14. Ala.—Pelham v. Spears, 132 So. 
886, 222 Ala. 365. 

15. Ala.—Pelham v. Spears, supra. 
Knowledge of animal’s propensities 

Where damages are sought becailse 
of the negligence of the owner of an 
animal in permitting it to run at 
large, it must bo proved that the 
animal was of such nature that the 
injury done was likely to arise from 
such animal and that the owner 
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Evidence. Plaintiff has the burden of proving 
defendant's negligence, 1 ® that is, plaintiff has the 
burden of proving that defendant owed him a duty, 
that defendant violated such duty, that such viola¬ 
tion caused plaintiff's injury, and that plaintiff sus¬ 
tained actual damage as a result thereof. 17 The 
burden of proving plaintiff's contributory negli¬ 
gence rests with defendant. 18 Where defendant's 
animals are at large in violation of statute, plain¬ 
tiff has no duty to show how the animals came to 
be loose or who permitted them to go upon the 
public way; 19 but proof of ownership raises a 
prima facie presumption of negligence of defend¬ 
ant and shifts the burden of offering evidence to 
the owner, 20 although, where the statute alleged 
to have been violated has no application to inju¬ 
ries to motorists, mere proof of the presence of 
the animals upon the public way docs not avoid 
plaintiff's burden of proving defendant’s negli¬ 
gence. 21 Where a rebuttable presumption of de¬ 
fendant's negligence is raised, defendant has the 
burden of proving freedom from fault. 22 Where 
defendant desires the benefit of a statute providing 
that the owner or keeper of domestic animals shall 
not be liable for damages due to such animals run¬ 
ning at large when he has no knowledge of the run¬ 
ning at large and has used reasonable restraint of 
the animals, he has the burden of proving his lack 
of knowledge of the running at large and his use 
of reasonable restraint of the animals, since such 
facts are peculiarly within his own knowledge. 23 


Where plaintiff has made out a prima facie case of 
negligence as to injury from defendant's runaway 
team, the burden of showing freedom from neg¬ 
ligence or fault is cast on defendant. 24 

Under some statutes no presumption or infer¬ 
ence exists in civil actions against the owner of 
domestic animals for damages caused by a colli¬ 
sion between a motor vehicle and such animal, 26 
but generally the leaving of an animal such as a 
horse unattended on a city street and not under the 
control of a driver raises a presumption of negli¬ 
gence. 26 Evidence that defendant’s property was 
enclosed but that he was replacing a gate with a 
cattle guard through which opening his animals 
escaped to the public way has been held to create 
a rebuttable presumption of some defect in the con¬ 
struction of the cattle guard or in the state in which 
it was left at the time of the accident. 27 The doc¬ 
trine of res ipsa loquitur has been held to apply, 28 
but it has also been held that the doctrine does 
not apply where a motor vehicle was struck by a 
domestic animal running at large upon the public 
highway, 29 and the mere fact that there was a run¬ 
away has been held not necessarily to imply negli¬ 
gence. 30 

The rules as to the admissibility of evidence in 
civil actions generally, and particularly the rules 
in actions for negligence, apply m actions for inju¬ 
ries by animals to motor vehicles or occupants 
thereof. 31 Accordingly, irrelevant 32 is not admis- 


knew of the propensity.—Pelham v 
Spears, supra. 

16. Pa.—Bender v. Welsh. 25 A 2d 

182, 344 Pa. 302—Rennie v 

Schcpps. 146 A. 261, 297 Pa 39— 
Tassoni v. LeBoutillier, 196 A. 531, 
130 pa.Super 303. 

17. Minn —Anderson v. Hegna, 2 N. 
W.2d 820, 212 Minn 147. 

18. Statutory rule as to actions for 
Injuries to person or property held 
applicable—Woodman v. Ilayncs, 193 
NE 570, 289 Mass. 114. 

19. Cal.—Kenney v Antonetti, 295 
T. 341, 211 Cal. 336. 

BCK Cal.—Anderson v. I. M. Jameson 
Corporation, 59 P.2d 962, 7 Cal 2d 
60. 

Pa—Tassoni v. LeBoutillier, 196 A. 

634, 130 Pa Super. 303. 
frex.—Adamcik v. Knight, Civ.App., 
170 S.W 2d 621. 

11. Okl.—Champlin Refining Co. v. 
Cooper, 86 P.2d 61, 184 Okl. 153. 

12. La.—Boudreau v. Louvlere, 

App., 178 So. 173. 

88. Ill.-—Fugett ▼. Murray. 35 N.E. 
2d 946, 311 Ill.App. 323. 

24 . La. — Salvant v. Estate of Frank 


New Held, Inc. 128 So 320, 13 La. 
App 410 

Pa—Evans v Sf-ott Powell Dairies, 
26 A 2d 449, 344 l»a. 595 

25. US—Bartlett v. Galleppi Bros, 
D C Cal , 33 F.Supp. 277, affirmed, 
CCA, Galeppi Bros. v. Bartlett, 
120 F 2d 208. 

Effect 

The fact that there is no presump¬ 
tion or inference of negligence on 
part of owner of livestock because 
of collision between motor vehicle 
and livestock on highway does not 
entitle owner of cattle to maintain 
cattie with such want of ordinary 
care or skill as to cause injury to 
another—Bartlett v. Galleppi Bros, 
D.C.Oal., 33 FSupp. 277. affirmed, C. 
C.A., Galeppi Bros. v. Bartlett, 120 
F.2d 208. 

26. Pa.—Evans v. Scott Powell 
Dairies, 26 A 2d 449, 344 Pa. 595. 

27. La—Boudreau v. Louvlere, 
App., 178 So. 173. 1 

28. Xn California 

(1) In an action for violation of 
former Motor Vehicle Act § 151 the 
doctrine of res ipsa loquitur was 
held applicable.—Kenney v. Antonet¬ 
ti, 295 P. 341. 211 Cal. 336, 
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(2) Even though, in reenacting 
such section as Agricultural Code $ 
423, the legislatuie expressly provid¬ 
ed that there should be no presump¬ 
tion that the collision was due to 
negligence of the owner of the ani¬ 
mal, the sole effect was to abolish 
the etfect of the doeti ine of res ipsa 
loquitur, and no! the doctrine. 

U.S.—Galeppi Bros v. Bartlett, C.C. 

A.Cal., 120 F.2d 208. 

Cal.—Jackson v Hardy, 160 P.2d 
161, 70 Cal.App.2d 6. 

(3) -So it has been held that, even 

under such reenactment, reliance 
may be made on the doctrine-An¬ 

derson v. I. M. Jameson Corporation. 
59 P.2d 962. 7 Cal.2d 60. 

29. NC.—Gardner v. Black, 9 S.E.2d 
10, 217 N.C. 573. 

30 . N.Y—Sehneiderman v. Mother's 
Friend’s Wet Wash Laundry, 243 
N.Y.S. 207, 230 App.Div. 197, re¬ 
versed on other grounds 175 N.E. 
321, 255 N.Y. 580. 

31. Mass.—Verna v. Boston Tran¬ 
script Co., 192 N.E. 602, 288 Mass. 
160. 

32 . Ill.—Guffey v. Gale, 74 N.E.2d 
730, 332 Ill.App. 207. 
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stole, and, likewise, remote evidence 33 and imma¬ 
terial evidence 34 is not admissible. The general 
rule that the practice of an individual cannot be 
admitted in evidence either on the question of 
negligence or for the purpose of showing a gen¬ 
eral custom or usage relative to negligence, as 
■considered in the C.J.S. title Negligence § 232, also 
45 C.J. p 1243 notes 16-18, applies to render inad¬ 
missible evidence of defendant’s custom to graze 
animals in the particular location without injury 
to motor vehicles or occupants thereof. 36 

In an action for simple negligence in permitting 
the animal to do the injury, the negligence must 
be proved by a preponderance of the evidence 36 
The mere presence of domestic animals at large 
and unattended on a public way, in violation of 
statute which is inapplicable to drivers of motor 
vehicles, does not amount to prima facie evidence 
of negligence, 37 but the contrary is true where 
the statute violated is applicable to motorists; 38 
and evidence of piesence of unattended animals, 
together with other evidence, may establish a prima 


facie case for plaintiff. 33 Where plaintiff proves 
that the cause of injury was defendant’s runaway 
team, it has been held that he establishes a prima 
facie case of negligence, 40 although it has been 
held that the mere presence of a runaway horse 
and vehicle on a public way is not prima facie 
evidence of negligence on the part of the person in 
control. 41 

Questions of law and fact. Under the rules ap¬ 
plicable as to the province of the court and jury 
with regard to questions of negligence generally, 
questions of negligence in actions for injuries oc¬ 
casioned by animals are ordinarily for the jury, 42 
as, for example, the question of negligence of an 
owner in permitting an animal to escape from its 
inelosurc and be upon the highway, 43 or in per¬ 
mitting an animal to be at large upon the highway 
in violation of a statute requiring his restraint, 44 
or in leaving a team to remain unfastened and un¬ 
attended in an open yard whence it ran away from 
a highway, 45 or in driving animals upon the public 


Mass—Verna v. Boston Tinnscript 
Co. 102 NTS 502, 288 Mass 160 

33. Ill— Guffey v Gale, 74 N K 2d 
73ft, 332 III App 207 

34. Evidence held material 

Minn — Anderson v llegna, 2 NW 
2d 820. 212 Minn. 147. 

35. Utah—Caperon v. Tuttle, 116 V 
2d 402, 100 Utah 476, 135 AL R 
1399 

30. Ln —Salvant v Estate of Frank 
Newllold, Inc. 128 So 320. 13 La 
App 410. 

Circumstantial evidence held BuflL- 
cient 

Cal —Jackson v. Hardy, 160 P.2d 161, 
70 Cnl. App 2d 6. 

Pa—Tnssoni v. LoRoutillier, 196 A 
534, 130 Pa Sapor 303. 

Evidence held sufficient 

Oal —Anderson v. I M. Jameson Cor¬ 
poration, 59 P 2d 962, 7 Cal 2d 60 
—Jackson v. Hardy, 1 ( 60 1* 2d 161, 
70 Cal.App.2d 6. 

Kan—Phillips v. Meyer Sanitary 
Milk Co., 281 P. 895, 129 Kan. 45 

La. —Cusimano v. Giannolnle, App, 
15 So 2d 87. 

Minn.—-Wedt*l v. Johnson, 264 N.W. 
689, 196 Minn. 170. 

Neb.—Schindler v. Mulhair, 273 N.W. 
217, 132 Neb. 809. 

S.D.—Aaker v. Qulssell, 244 N.W. 
889, 60 S.D. 513. 

Tex. —Wilkinson v. Paschall, Civ. 
App., 210 S.W.2d 215. 

y a .—John T. Griffin Truck Corpora¬ 
tion v. Smith, 142 S.E. 386, 150 Va. 
95. 

Wash.—Schouten v. Jacobs, 175 P»2d 
627, 26 Wash.2d 798. 


Evidence held insufficient 

US — Bartlett v GalloppJ Pros, D. 
C Cal , 33 F.Supp 277, affirmed, C 
C A., Guleppi Pros v. Bartlett, 120 
F 2d 208 

Iowa—Mellicker v. Sodlacok, 179 N 
W 197, 189 Iowa 91(5, 11 A LU. 259 

La—\hr a ham v. Castillo, App., 158 
So. 650 

Mass—Karp v. Whiting Milk Co, 30 
NE 2d 828, 308 Mass CO 

N C—Gardner v. Black, 9 S E 2d 10, 
217 N C 573 

OKI—Chnmplin Refining Co v Coop¬ 
er, 8(5 l\2d 61, 181 Okl. 153. 

Fa—Ronnie v. Schopps, 146 A. 261, 
297 l’a. 39. 

37. Okl.—Champlin Refining Co v 
Cooper, 86 I\2d 61, 184 Okl. 153 

38. Mo- Moss v Bonne Torre 
Farming 1 & Cattle Co, 10 S W 2d 
338, 222 Mo.App 808. 

39. Cal—Kenney v AntonetU, 295 
P 341, 211 Cal 336 

Evidence held sufficient 

Cal.—Kenney v. Antonetti, supra. 

40. La,—Salvant v Estate of Frank 
Newfield, Inc., 128 So. 320, 13 La 
App. 410. 

N.Y.- Setzkorn v. Buffalo, 215 N.Y. 
S. 584, 126 Mlsc. 858 

Pa.—Tassoni v. LeBoutillier, 196 A. 
534, 130 Pa.Super. 303. 

41. Mass—Verna v. Boston Tran¬ 
script Co., 192 N.E. 502, 288 Mass 
160. 

42. Iowa.—Stewart v. Wild, 208 N 
W. 303, 202 Iowa 357. 

Minn.—Anderson v. Hegna, 2 N.W. 
2d 820, 212 Minn. 147. 

Pa.—Bender v. Welsh, 25 A.2d 182, 
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3t4 Pa 392--Tassoni v. LeBoutll- 
lier. 196 A 534, 13ft Pa.Super. 303. 

Utah—Caperon v. Tuttle, 1116 P.2d 
402, 100 Utah 476, 135 A.L.R. 1399. 

Evidence held sufficient to require 
submission to jury 

N J.—Gray v. Sheffield Farms Qo , 
180 A 403, 13 NJ Mi sc. 635. 

Pa—Bender v. Welsh, 25 A 2d 182, 
314 Pa 392. 

Tev—Hodges v. Alford, Civ.App., 194 
H W.2d 293 

43. Cal—Jackson v. Hardy, 160 P.2d 
161. 70 Cal App.2d 6 

Mo—Lins v Boeckeler Lumber Co, 
299 S\V 150, 2451 Mo App. 181. 

Neb —Traill v. Ostermeier, 300 N.W. 
375, 140 Neb. 432. 

Ohio.—I’flugfelder v. Convent of the 
Good Shepherd, Toledo, Ohio, 9 N. 
E 2d 4, 55 Ohio App. 158. 

42 C.J. p 830 note 87. 

Evidence held insufficient to require 
submission to Jury 

N C.—Bethune v. Bridges, 46 S.E 2d 
711, 228 N.C 623. 

Wis.—Schraoder v. Koopman, 209 N 
W. 714, 190 Wifl 459. 

44. Ill.—Fugett v. Murray, 35 N.E. 
2d 946, 311 HI App. 323. 

Iowa—Ilansen v. Kemmlsh, 208 N W. 
277, 201 Iowa 1008, 45 A.L.R. 498. 

Kan.—Phillips v. Meyer Sanitary 
Milk Co., 281 P. 895, 129 Kan. 45. 

Evidence held insufficient to require 
submission to Jury 

Vt —Granger v. Tremblay, 28 A.2d 
696, 113 Vt. 34. 

45. Colo.—Denver Alfalfa Milling, 
etc., Co. v. Erickson. 239 p. 17 , 77 
Colo. 583. 

N.Y.—Schneiderman v. Mother's 
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highway at night. 46 Whether laws requiring the 
keeping of animals in inclosures have been violated 
is also a question for the jury. 47 In like manner, 
it is ordinarily a question for the jury whether 
plaintiff has been guilty of contributory negli¬ 
gence, 48 as, for example, in driving without prop¬ 
er lights, 49 or in failing to see the animal in time 
to avoid the accident. 60 

Ordinarily, the question of proximate cause is 
one of fact for the jury. 51 There is some conflict 
of authority as to whether negligence of the owner 
of horses in turning them into an insufficiently 
fenced field may be regarded as the proximate 
cause of a collision between them and a motor ve¬ 
hicle when they subsequently escape upon the high¬ 
way, it having been held that it may be determined 
as a matter of law that the injury is not such as 
the owner is bound to anticipate; 62 and it has 
also been held to the contrary that it is a ques¬ 
tion of fact whether the owner could not have rea¬ 
sonably anticipated such result where he turns them 
loose into a defectively fenced field adjacent to a 
much traveled highway. 53 Where damages are 


sought for injuries from a collision between a mo¬ 
tor vehicle and animals being driven along a pub¬ 
lic way, it cannot be said as a matter of law th^t 
the negligence of the driver of the vehicle was the 
proximate cause of the injury. 64 On conflicting 
evidence, the question of ownership of animals, 
collision with which occasions the injury to a motor 
vehicle complained of, is for the jury. 65 Where 
by application of the doctrine of res ipsa loquitur 
plaintiff establishes a prima facie case, a motion 
for nonsuit is properly denied, 66 and, likewise, 
where the evidence supports a finding of defend¬ 
ant’s negligence, his motion for directed verdict 
is properly denied. 57 

Instructions. As in other civil actions, the in¬ 
structions must be in conformity with the evi¬ 
dence, 58 and must not be misleading. 59 The in¬ 
structions must be responsive to the issues, 60 and 
requested instructions on immaterial issues need 
not be given. 61 It is not error to refuse requested 
instructions sufficiently covered by other instruc¬ 
tions. 62 


Friend's Wet Wash Laundry Co., 
175 NE 321, 255 N.Y. 580. 

Pa.—Evans v Scott Powell Dairies, 
26 A 2d 44!), 344 Pa. 595. 

46* Cal —Olden v. Babicora Devel¬ 
opment Co.. 290 T 1062, 107 Cal 
App 399 

Mo.—Yerger v. Smith, 89 S.W.2d 66, 
338 Mo. 140 

Ohio—Webster v. Pollock, 15 Ohio 
App. 102. 

Utah —Caperon v. Tuttle, 116 P 2d 
402, 100 Utah 476, 135 A L.R. 1399. 

47. Mo.—Moss v. Bonne Terre 

Farming & Cattle Co., 10 S.W.2d 
338. 222 Mo.App. 808. 

48. Cal —Olden v. Babicora Devel¬ 
opment Co., 290 P. 1062, 107 Cal. 
App. 399. 

Ill—Fug°tt v. Murray, 35 N.E.2d 
946, 311 Ill App. 323. 

Minn.—Wed el v. Johnson, 264 N.W. 
689. 196 Minn 170. 

Neb—Traill v. Ostermeier, 300 N.W. 
375, 140 Neb. 432. 

Ohio.—Pflugfelder v. Convent of the 
Good Shepherd, Toledo, Ohio, 9 N. 
E 2d 4, 55 Ohio App. 158. 

Utah.—Caperon v. Tuttle, 116 P.2d 
402, 100 Utah 476, 135 A.L.R. 1399. 
42 C.J. p 830 note 91. 

Sold not matter of law 

Plaint!ft's failure to stop her au¬ 
tomobile in time to ayoid a collision 
with a runaway team, when blind¬ 
ed by a light from defendant’s prem¬ 
ises, is not contributory negligence 
as a matter of law.—Denver Alfafa 
Milling, etc., Co. v. Erickson, 239 P. 
17, 77 Colo. 583. 

49. Cal.—Anderson r. I. M. Jame¬ 


son Corporation, 59 P.2d 962, 7 Cal. 
2d 60. 

Iowa—Hansen v. Kemmlsh, 208 N 
W. 277, 201 Iowa 1008, 45 ALR. 
498. 

50. Pa—Evans v. Scott Powell 
Dairies. 26 A.2d 449, 344 Pa, 595 

51. Cal.—Olden v. Babicora Devel¬ 
opment Co., 290 P. 1062, 107 Cal. 
App. 399. 

Conn.—Granniss v. Weber, 141 A. 
877, 107 Conn. 622. 

Iowa.—Dennis v. Merrill, 257 N.W. 
322, 218 Iowa 1259—Stewart v. 

Wild. 195 NW. 266. 196 Iowa 678 
Minn —Serr v. Biwabik Concrete Ag¬ 
gregate Co.. 278 N.W. 355. 202 

Minn. 165, 117 A.L H. 1009. 

Utah.—Caperon v. Tuttle, 116 F.2d 
402, 100 Utah 476, 135 A.L.R. 1399. 
Collision with hog 

It cannot be said as a matter of 
law that a collision between a motor 
vehicle and a hog unlawfully running 
at large on the highway is an event 
too remote to be deemed the proxi¬ 
mate result of defendant’s negli¬ 
gence, if any.—Stewart v. Wild, 196 
N.W. 266, 196 Iowa 678. 

52. Wls.—Fox v. Koehnig, 209 N.W. 
708, 190 Wis. 528. 

42 C.J. p 830 note 95. 

53. Ohio.—Drew v. Gross, 147 N.E. 
757, 112 Ohio St. 485. 

54. Cal.—Olden v. Babicora Devel¬ 
opment Co., 290 P. 1062, 107 Cal. 
App. 399. 

56. Iowa.—Stewart v. Wild* 208 N. 
W. 303, 202 Iowa 357. 

56. Cal.—Anderson v. L M. Jame¬ 
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son Corporation. 69 P.2d 9)62, 7 
Cal.2d 60. 

57. Cal.—Anderson v. I. M. Jameson 
Corporation, supra, 

58. Iowa—Flesch v Schlue, 191 N. 
W. 63, 194 Iowa 1200. 

Instructions held required 

(1) As to deficient brakes—Brad¬ 
ley v. Kerns, 138 A. 130, 106 Conn. 
383. 

(2) Statutory speed limitation — 
Bradley v. Kerns, supra. 

(3) As to statutory liability. 

Iowa.—Flesch v. Schlue, 191 N.W. 63, 

194 Iowa 1200. 

Minn.—*Serr v. Biwabik Concrete Ag¬ 
gregate Co., 278 N W. 355, 202 

Minn 165, 117 A.L.R. 1009 

Instructions held not supported by 
evidence 

Mo—Carr v. Threlkeld, App., 31 S. 
W.2d 592. 

Instructions held properly refused 

Cal.—Olden v. Babicora Development 
Co., 290 P. 1062, 107 Cal.App. 399. 
B9. Conn.—Bradley v. Kerns, 138 A. 

130, 106 Conn. 383. 

60. Concurrent acts of negligence 
Where the pleading and evidence 
present the possibility that the in¬ 
jury in question was caused by con¬ 
current acts of negligence, an in¬ 
struction should be given on such is¬ 
sue.—Caperon v. Tuttle, 116 P.2d 402, 
100 Utah 476. 135 A.L.R. 1399. 

61* Conn.—Bradley v. Kerns, 138 A. 
130, 106 Conn. 383. 

S.D.—Aeker v. Quissell, 244 N.W. 889, 
60 S.D. 513. 

68. S.D.—Aeker v. Quissell* supra. 
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Judgment. Where the findings are in irreconcil¬ 
able conflict, no judgment may be entered there¬ 
on.** 

§ 566. Injuries by Vehicle Other than Motor 
Vehicle 

One whose negligence In the management op control 
of a horse-drawn or other vehicle, not a motor vehicle, 
occasions injury to a motor vehicle may be held liable for 
the damages so occasioned. 

One whose negligence in the management or con¬ 
trol of a horse-drawn or other vehicle, not a motor 
vehicle, occasions injury to a motor vehicle may 
be held liable for the damages so occasioned; 64 
liability may also attach for the negligent acts of 
an agent, servant, or employee within the scope of 
their employment, 65 although, in accordance with 
the general rules discussed in Master and Servant 
§ 566 c, where a team and a driver are hired and 
the hirer is not vested with exclusive control, the 
owner, and not the hirer, must respond for inju¬ 
ries occasioned third persons. 66 Where the com¬ 
bined negligence of the operator of a motor vehicle 
and the operator of a horse-drawn vehicle united 
to cause injury to an occupant of the motor ve¬ 
hicle, the injured person may recover against the 


owner of the horse-drawn vehicle, provided there 
is no contributory negligence. 67 

The rights and duties of the driver of a team 
and the driver of a motor vehicle are reciprocal 
and each is required to obey the law of the road. 66 
No duty rests with plaintiff to anticipate a sudden 
violation of a law of the road. 69 There must be 
a compliance with governmental regulations. 70 

Proximate cause. Liability may attach for ah 
injury to a motor vehicle or its occupants, even 
though the injury resulted from the inherent na¬ 
ture of a horse drawing the* colliding vehicle. 71 
However, if the act complained of was accidental 
or beyond the control of defendant and without 
any negligence on his part but resulting from an 
inherent tendency of the horse, liability does not 
attach. 72 

Contributory negligence. Violation of regula¬ 
tions may constitute contributory negligence which, 
if a contributing proximate cause of the injury, 
will bar recovery. 73 Failure of a motorist to ex¬ 
ercise an opportunity to avoid a collision with a 
horse-drawn vehicle emerging onto the street from 
private premises has been held to constitute con¬ 
tributory negligence. 74 Various acts have been 


63. Tex —K11 pore v. Howe, Civ. 
App, 204 S.W 2d 1005 

64. Mo—Hiag v Cohen, 229 S.W 
296, 207 Mo.App 36. 

42CJ.P 831 note 7 

Inability of street railroad for in¬ 
juries to motor vehicle or occu¬ 
pants see the C J S title Street 
Railroads §§ 226-243, also 60 C J 
p 415 n »6—p 441 n 27. 

Projecting- articles 

The rule of liability has been held 
to extend to injuries occasioned by 
projecting articles—Denny v. 
Strauss, 109 N.Y S. 26. 

65. Mich.—Zullo v. Detroit Cream¬ 
ery Co., 276 N.W. 730, 281 Mich. 
678. 

42 C.J p 831 note 7. 

Absence of negligence 

Where a motor vehicle struck a 
horse-drawn vehicle which was on 
its proper side of the street, the 
driver of the vehicle struck was held 
not negligent.—Zullo v. Detroit 
Creamery Co, supra. 

Where relationship of agency or 
employee does not exist, owner is 
not liable for injuries occasioned by 
another.—Pow r ers v. Wheless, 9 S.E 
2d 129, 193 S.C. 364. 

66 . Wis.—Wagner v. Larsen, 182 N. 
W. 336, 174 Wis. 26. 

67. Ohio.—Comer v. Werner, 8 N.E. 
2d 455, 54 Ohio App. 547. 

68. Pa.—Sprout v. Kirk, 80 Pa.Su¬ 
per. 514. 


69. Pa — Sprout v. Kirk, supra. 

Sadden change of course without 
warning 

The driver of a motor vehicle pass¬ 
ing a horse-drawn vehicle is not 
bound to anticipate a sudden deflec¬ 
tion of the horse-drawn vehicle from 
the right of the road toward the left 
—Sprout v. Kirk, supra. 

Assumption 

J’laintilf riding on step of truck 
could assume that ice wagon driver 
would take care not to collide with 
him.—Robinson v. American Ice Co., 
141 A. 244, 292 Pa. 366. 

70. Regulation of turning 

(1) An ordinance requiring that 
in making a left turn the vehicle 
turning must pass to the right of 
and beyond the street intersection is 
not violated by a sudden and sharp 
turn to the left without intending 
to turn left—Squier v. Davis Stand¬ 
ard Bread Co., 185 P. 391, 181 Cal. 
533. 

(2) However, the ordinance re¬ 
lates to the act of turning from its 
beginning, rather than the passing 
of the center of the intersection, so 
that, if a turn is intentionally begun 
bo as to place the center of the in¬ 
tersection on the right, the ordinance 
is violated even if the turn is cor¬ 
rected so as to pass the intersection 
properly.—Squier v. Davis Standard 
Bread Co., supra. 

(3) An ordinance providing that a 
vehicle turning from one side of the 
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street to the other shall do so only 
by going to the intersection and turn¬ 
ing to the left past the center of the 
intersection is violated by a turning 
left other than at the intersection in 
order to enter a private driveway.— 
Pord v Des Moines Ice, etc., Co., 174 
N.W. 486, 187 Iowa 729. 

(4) Even though an ordinance re¬ 
quires a signal for turning, failure 
of a driver of a horse-drawn vehicle 
to comply with such ordinance does 
not amount to negligence as to a mo¬ 
torist who had ample opportunity 
to observe the vehicle.—Daniels v. 
Langensand, 96 S.W.2d 911, 231 Mo. 
App. 777. 

Exemption 

Statute exempting hay wagon from 
statutory duty of displaying lights 
does not relieve operator thereof 
from common-law liability for neg¬ 
ligence in collision with automobile. 
—Comer v. Werner, 8 N.E.2d 455, 54 
Ohio App. 547. 

71. Tex—Wells, etc.. Express v. 
Keeler, Civ.App., 173 S.W. 926. 

7S£ Pa.—Sprout v. Kirk, 80 Po.Su- 
per. 514. 

73. III.—Adolplison v. Russell, 25 N. 
E.2d 120, 303 IU.App. 225. 

Exocssive speed 

Ohio.—Michael v. Saul, App., 42 NJB. 
2d 219. 

74. Mich.—Steinberg v. Builders 9 
Lumber & Wrecking Co., 212 N.W, 
960, 238 Mich. 181. 
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held not to amount to contributory negligence. 75 
The mere fact that plaintiffs approached the point 
of accident by means of a way not open to public 
travel is immaterial as to the question of their con¬ 
tributory negligence. 7 ® 

§ 567. -Actions in General 

The general rules applicable to civil actions govern 
questions of the right to sue, pleading, and verdict in ac¬ 
tions for injuries to motor vehicles or occupants thereof 
by vehicles other than motor vehicles. 

Except where the* right to sue has been con¬ 
ferred on another, an action for injuries to a mo¬ 
tor vehicle or its occupants by a vehicle other than 
a motor vehicle should lie brought by the person 
injured by defendant’s negligence. 77 

Pleading. Following the general rules of plead¬ 
ing in civil actions generally, the declaration, pe¬ 
tition, or complaint in an action for injuries to 
a motor vehicle or occupants therein by a vehicle 
other than a motor vehicle must state a cause of 
action. 78 Where defendant’s vehicle was being 
operated at the time of the injury by defendant’s 
agent or employee, a general allegation of such 
operation within the scope of the employment, 
without a specific allegation of the details of the 
employment, is sufficient, 79 since the general alle¬ 
gation is sufficient to create a presumption that 
the agent or employee was acting in behalf of de¬ 
fendant and in discharge of Ins duties, 80 so as to 
permit denial by defendant. 81 It has been held 
that the petition, declaration, or complaint need 


not negative contributory negligence, 82 but, if it 
affirmatively shows that plaintiff’s contributive neg¬ 
ligence was the proximate cause of the injury, it 
is defective. 83 An allegation that plaintiff's neg¬ 
ligence was the sole cause of the accident and a 
prayer for dismissal on that ground have been 
held to be sufficient to raise the issue of contrib¬ 
utory negligence. 84 Where a defense of contrib¬ 
utory negligence in violating a regulation is raised, 
in order for plaintiff to rebut such contention by 
showing the invalidity of such regulation he must 
aver the invalidity in his reply, provided a reply 
is permissible. 85 Every essential element of the 
pleadings must be supported by appropriate proof. 86 

Verdict. The general rule in civil actions that 
the verdict must respond to the issues raised by 
the pleadings and evidence applies to actions of 
this character. 87 

§ 568. - Evidence 

The general rules as to evidence In civil actions gov¬ 
ern as to presumptions, burden of proof, admissibility, 
and weight and sufficiency of evidence in actions for in¬ 
juries to motor vehicles or occupants thereof by vehicles 
other than motor vehicles. 

Ordinarily, the mere fact of damage or injury to 
a motor vehicle or its occupants by a vehicle not 
a motor vehicle is not a sufficient basis for a pre¬ 
sumption or inference that defendant was negli¬ 
gent. 88 Plaintiff has the burden of proving all 
the facts essential to his recovery. 89 The rules 
applicable in the case of civil actions generally 
apply in determining the admissibility 90 and weight 


75. Particular acts 

(1) Standing upon the running 
board of stationary automobile —Op- 
penheimer v. American K. Express 
Co, 181 tf.Y.S. 195. 

(2) Turning to the right of a ve¬ 
hicle ahead in a situation of peril 
under circumstances in which a rea¬ 
sonably careful man would have done 
the same.—Squicr v. Davis Standard 
Bread Co., 185 P. 391, 181 Cal. 533. 

76. N H.—Everett v. Littleton 
Const. Co., 46 A.2d 317, 94 N.H. 43. 

77. Ala.—Wyoker v. Texas Co, 70 
So. 7, 201 Ala. 585, L.R A.1918F. 
142. 

Partial subrogation 

Notwithstanding the owner has 
been partially reimbursed for the 
loss suffered by an insurer who is 
subrogated to the rights of the own¬ 
er to the extent of the payment for 
such partial reimbursement, the own¬ 
er may maintain an action in his own 
name.—Wycker v. Texas Co., supra. 

78. La.—Le Blanc v. Olivier, App.. 
6 So. 2d 170. 

79. La.—Le Blanc v. Olivier, supra. 


Inconsistent allegations 

An allegation that defendant's ve¬ 
hicle was being operated by defend¬ 
ant's employee in the course of bis 
employment is not destroyed by an 
additional allegation that the oper¬ 
ation was with the express consent 
and approval of defendant, Rince it 
is made in the alternative.—Le Blanc 
v. Olivier, supra. 

80. La—Le Blanc v. Olivier, supra. 

81. La.—Lo Blanc v. Olivier, supra. 

82. La.—Le Blanc v. Olivier, supra. 

83. La.—Le Blanc v. Olivier, supra. 
Petition held proper 

La.—Le Blanc v. Olivier, supra. 

84. La.—Lipscomb v. Standard 
Highway Co., 124 So. 156, 11 La. 
App. 508. 

85. Mo.—Roper v. Greenspon, 198 S. 
W. 1107, 272 Mo. 288, L,R.A.1918D 
12 ( 6 . 

Waiver 

Where the reply avers that the 
regulation is in force, plaintiff 
waives alleged invalidity of the reg¬ 
ulation and cannot raise such con¬ 
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tention when the regulation is of¬ 
fered in evidence —Roper v. Green¬ 
spon, supra. 

86. Pa.—Johnson v. American Re¬ 
duction Co., 158 A. 153, 305 Pa 
537. 

87. Verdict held responsive 

Mo —Ha;ig v. Cohen, 229 S.W. 296, 
207 Mo.App. 36. 

88. Mo.—Ifaag v. Cohen, 229 S W. 
296, 207 Mo.App. 36. 

89. N.Y—-Willie v. Luczka, 184 N. 
Y.iS. 751, 193 App.Div. 826. 

42 C.J. p 832 note 25. 

90. Evidence held admissible 

(1) Evidence of habit of speed¬ 
ing.—Boone v. Bank of America Nat. 
Trust & Savings Ass’n, 29 P.2d 409, 
220 Cal. 93. 

(2) To show that wagon driver 
acted within the scope of his employ¬ 
ment.—Vincennes Packing Corpora¬ 
tion v. Trosper, 23 N.E.2d 624, 108 
Ind.App. 7. 

(3) To show defendant’s willful¬ 
ness.—Westbrook v. Jefferies, 175 S- 
E. 433, 173 S.C. 178. 
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and sufficiency 91 of the evidence. 

§ 569. -Questions of Law and Fact 

In actions for Injuries to motor vehicles or occupants 
thereof by vehicles other than motor vehicles, questions 
of negligence, contributory negligence, and proximate 
cause are ordinarily for the Jury. 

Questions of law and fact . Under the rules ap¬ 
plicable in other civil actions involving issues of 
negligence, as discussed in the C.J.S. title Negli¬ 
gence §§ 252-263, also 45 C.J. p 1279 note 29-p 
1316 note 8, questions of negligence 92 and of con¬ 
tributory negligence 93 are ordinarily questions of 
fact for the jury. The same is true as to the ques¬ 


8 569 

tion of what was the proximate cause of the in¬ 
jury. 94 On the other hand, it cannot be said as 
a matter of law that the blocking of a street in¬ 
tersection at night during the time of continuous 
use without warning or signal is not negligence. 95 
Plaintiff’s failure to comply with a regulation of 
sounding his horn before attempting to pass an¬ 
other vehicle cannot be held to amount to contrib¬ 
utory negligence as a matter of Jaw where plaintiff 
had no immediate intention of passing; 96 nor does 
plaintiff’s violation of an order prohibiting use 
of a road under construction amount to contributory 
negligence as a matter of law in the absence of 
a legislative intent that violation of such order 
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Evidence held inadmissible 

S.C.—Westbrook v Jefferies, supra 

91. Prime, facie evidence 

In an action for injuries to an au¬ 
tomobile from a collision with a wax- 
on, whore it appeared that a defend¬ 
ant's name was on the wagon, and 
that one of its occupants was m de¬ 
fendant’s employ, defendant was pri- 
ma facie sufficiently eonne< ted with 
the accident.--Lawson v. A\ ells, 113 
N.YS 647. 

Evidence held sufficient 

(1) To support finding of negli¬ 
gence of defendant or an einp1o\ee 
Cal—Seliurman v Los Angles 

Creamery Co., 254 1*. 681, hi Cal 
App. 75 S 

N.Y — Lawson v. Wells, 113 NY.S. 
617. 

Fa—Robinson v American Ice Co, 
141 A. 214. 202 l’a 366 
Wis—Van Cilder v. Gugo], 265 N W. 
706, 220 Wis 612, 105 AM 824- 
Bruins v Brandon Canning Co, 
257 N W. 35. 216 Wis 3h7 

(2) To rebut presumption that de¬ 
fendants’ employe!' exercised due 
care—Latolla v iJreyer Ice Cream 
Co.. 87 Fa Super 325 

(3) To sustain finding that defend¬ 
ant was not negligent —Sehwingel v. 
Boyd, 284 N W. 28, 230 Wis 336. 

(4) To show contributory negli¬ 
gence. 

Ill —Adolphson v Russell, 25 N E 
2(1 120, 303 Ill App 2 25 
La—Lipscomb v Standard Highway 
Co., 124 So 156, 11 La App. 508. 

(5) To show absence of contribu¬ 
tory negligence.—Lawson v. Wells, 
113 N.Y.S. 647. 

Bvidenoe held insufficient 

(1) To raise the issue of contribu¬ 
tory negligence of the owner of a 
motor vehicle which, when standing 
still, was backed into by a horse- 
drawn vehicle. — Wells v. Keeler, Tex. 
Civ.App., 173 S.W. 926. 

(2) To show willful or wanton 
conduct by defendant’s employee. 

Ill,—Adolphson v. Russell, 25 N.E 2d 

120, 303 lll.App. 225. 


Pa.—Johnson v. American Reduction 
Co, 158 A. 153, 305 Fa. 537. 

(3) To show relationship between 
defendant and the driver of the 
horse-drawn vehicle—Powers v 
Wheless, 9 S E 2d 129, 193 SC. 364. 

92. Ky—Lexington Ice Co. v. Wil¬ 
liams’ Adm’r, 33 S.W.2d 14, 236 
Kv 318 

Minn.—Weirick v. Thornton Pros. 

Co, 210 N W. 399, 168 Minn. 465. 
42 CJ p 832 note 33. 

Particular matters 

(1) (lendally. 

Minn—Weirick v. Thornton Bros. 
Co , supra. 

N J —Egan v. Sheffield Farms Co., 
151 A 853. 107 N.J Law 325 
NY—Minion v. Loomis Sanatorium, 
117 NY.S 761, 162 App Div. 421, 
alliimod 11C N.E. 1059, 220 N.Y. 
697 

42 C.J p 832 note 33 [a]. 

(2) Eltect of instructions given 
defendant’s driver on scope of em- 
p!o\ meiit.—Vincennes Packing Cor¬ 
poration v. Trosper, 23 N.E 2d 624, 
108 Ind App 7. 

(3) Violation of requirement of 
driving on the right. 

Neb—Iturkamp v Roberts Sanitary 
Dairy, 219 N W. 805, 117 Neb 60. 
Pa —Hough v. American Reduction 
Co. of Pittsburgh. 172 A. 722, 315 
l*a 234. 

(4) Violation of requirement of 
lights.—Iturkamp v. Roberts Sani¬ 
tary Dairy, supra. 

(5) Whether defendant’s negli¬ 
gence caused plaint ltf’s injury.— 
Weirick v. Thornton Bros. Co., 210 
N.W. 399, 168 Minn 4 65. 

Evidence held sufficient to take oase 
to Jury 

(1) Generally.—Lexington Ice Co. 
v. Williams’ Adm’r, 33 S.W.2d 14, 236 
Ky. 318—42 C.J. p 832 note 27 [a] 
(2MG). (9). 

(2) Failure to comply with re¬ 
quirements as to lights and reflec¬ 
tors. 

Ind.—Vincennes Packing Corpora¬ 
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tion v. Trosper, 23 N.E.2d 624, 108 
Ind App 7. 

Minn—Smith v. Carlson, 296 N.W. 
132, 209 Minn 208. 

(3) Negligence of defendant's driv¬ 
er.—Pfafllnger v. Seely, 291 P. 1015, 
134 Or 512. 

(4) Scope of employment of de¬ 
fendant’s driver. 

Ind.—Vincennes Packing Corpora¬ 
tion v. Trosper, supra. 

Or—Pfafllnger v. Seely, supra. 

Evidence held insufficient to take 
case to jury 

Ohio —Conn r v. Werner, 8 N.E.2d 
455, 54 Ohio App 547. 

93. Minn —Weirick v. Thornton 

Bros. Co.. 210 N.W. 399, 168 Minn. 
4 65. 

42 C J. p 833 note 34. 

Evidence held sufficient to take case 
to Jury 

(1) Generally.—Stefanaoei v. Bor¬ 
den’s Farms Products Co., 125 A. 
129, 100 N J.Law 160—42 C.J. p 832 
note 27 La] (1), (7), (8). 

(2) Failure of motorist to see de¬ 
fendant’s vehicle Jn time to avoid ac¬ 
cident—Everett v Littleton Const. 
Co., 46 A.2d 317, 94 N.TT. 43. 

(3) Failure of passenger in car to 
warn his driver—Everett v. Little¬ 
ton Const. Co., supra. 

94. Iowa—Schevers v. American R. 
Express Co., 192 N.W. 255, 195 
Iowa 423. 

42 C J. p 833 note 35. 

Evidenoe held sufficient to go to Jury 
Ky.—Lexington Ice Co. v. Williams' 
Adm’r, 33 S.W.2d 14, 236 Ky. 318. 

Evidence held insufficient to go to Ju¬ 
ry 

Mo.—Vassia v. Highland Dairy 
Farms Co., 104 S.W.2d 686, 232 Mo. 
App. 886. 

95. Mo.—Roper v. Greenspon, 198 S. 
W. 1107, 272 Mo. 288, L.R.A.1918D 
126—Roper v. Greenspon, App., 210 
S.W. 922. 

96. Cal—Squier v. Davis Standard 
Bread Co., 185 P. 391. 181 Cal. 588. 
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§ 570 

should constitute contributory negligence; 97 and a 
motorcyclist is not guilty of contributory negli¬ 
gence as a matter of law in traveling at a lawful 
speed so as to preclude his recovery in case of 
a collision with a horse-drawn vehicle making a 
sharp turn in front of him. 98 Likewise, an act 
of plaintiff in an emergency in passing defendant's 
vehicle on the wrong side has beer] held not to be 
negligence as a matter of law. 99 


§ 570. -Instructions 

Questions as to construction and scops of Instructions 
In actions for injuries to motor vehicles or occupants 
thereof by vehicles other than motor vehloles are gov¬ 
erned by the general rules of Instructions In civil actions. 

Under the rules applicable to instructions in civil 
actions generally, the instructions should be con¬ 
strued as a whole, 1 should confine the jury to the 
issues, 2 and should not assume controverted facts. 8 


X. RACES AND SPEED TRIALS 


A. RACES OR TESTS UPON HIGHWAYS OR STREETS 


§ 571. Authority to Permit 

Local authorities may be authorised to permit speed 
races or tests over public ways. 

An exception to legislative speed regulations ex¬ 
ists, under some statutes, in that local authorities 
are authorized to set aside for a given tune a 
specified public highway for speed races or tests. 4 
However, an ordinance or resolution authorizing 
use of a specified street by a particular body for 
automobile racing has been held illegal as violat¬ 
ing the municipality’s delegated power to regulate 
speed of motor vehicles, as an unauthorized grant 
of the use of a street for private purposes so as to 
exclude the public, and as operating as a partici¬ 
pation by the city in the commission of an unlaw¬ 
ful act. 6 


§ 572. Liability of Public Authorities 

Generally a municipal corporation Is not liable for In. 
Juries to the public from the running of a speed race or 
test along public ways, although under some statutes such 
liability may exist. 

In the absence of a statute imposing liability on 
a municipal corporation for its negligent exercise 
or negligent discharge of purely governmental func¬ 
tions 6 it cannot be held liable to one injured by 
a motor vehicle in a race in a public street by rea¬ 
son of the negligence of its officials in allowing 
the race to be run and in not providing police pro¬ 
tection. 7 So a municipality is not liable for in¬ 
juries to a spectator by reason of its illegal au¬ 
thorization of the use of a street for automobile 
racing, 8 although it has been said that it may well 
be that the municipality in such case of illegal 
authorization would be absolutely liable to a trav- 


97. N.H.—Everett v. Littleton 
Const. Co., 46 A 2d 317, 94 N H 43 

98. Cal.—Squler v. Davis Standard 
Bread Co., 185 P. 391, 181 Cal. 533 

99. N.J.—Barry v. Borden Farm 
Products Co., 125 A. 37, 100 NJ 
Law 106. 

1. N Y.—Lawson v. Wells, 113 N.Y. 

S. 647. 

42 C.J. p 833 note 36. 

8. Conn.—Matvsewski v. Wheeler, 
117 A. 545, 97 Conn. 593. 

Mich.—Zullo v. Detroit Creamery Co., 
275 N.W. 730, 281 Mich. 678. 

42 CJ. P 833 note 37. 

Instruction held supported by plead¬ 
ing 

Where an injury results when 
there is a collision between a taxi¬ 
cab and a stalled wagon, and another 
wagon belonging to defendant is near 
the stalled wagon, an instruction au¬ 
thorizing a verdict for plaintiff as for 
the negligence of both of the drivers 
of such wagons 1 b supported by a 
petition charging that plaintiff's in¬ 
jury was due to the negligence of de¬ 
fendants, their servants, and em¬ 


ployees —Roper v. Greenspon, Mo. 
App., 310 S.W. 922. 

3. Conn —Matysewskl v. Wheeler, 
117 A. 545. 97 Conn. G93. 

42 C.J. p 833 note 38. 

4. N.Y.—:Morrell v. Skene, 119 N.Y. 

S. 28, 64 Misc. 185. 

Legislative regulation of speed gen¬ 
erally see supra 8 29. 

Statute construed 

“Local authorities,” within such 
provision, mean only such local au¬ 
thorities whose districts would be 
injured by the wear and tear and 
perhaps benefited by commercial ad¬ 
vantages from the race.—Morrell v. 
Skene, supra. 

Under a former statute, authoriz¬ 
ing the state engineer to make nec¬ 
essary rules for the protection of 
state highways, a rule by such offi¬ 
cial requiring a specified deposit for 
races on highways as a condition 
thereto was construed to be unau¬ 
thorized.—Morrell v. Skene, supra. 

5. N.Y.—Bogart v. New York, 93 N. 
E. 937, 200 N.Y. 379, 21 Ann.Cas. 
466—Johnson v. New York, 78 N.E. 
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715, 186 N.Y. 139. 116 Am.S R. 645, 
9 Ann.Cas. 824. 

6. Kan.—Rose v. Gypsum City, 179 
P. 348, 104 Kan. 412. 

Statutory liability 

Under a statute rendering munici¬ 
palities liable for injuries to person 
or property through a defect In a 
street, a city is liable to a person 
struck by an automobile running up¬ 
on a street at terrific speed in test¬ 
ing the car for hill-climbing ability. 
—Burnett v. Greenville, 91 S E. 203, 
106 S.C. 255. AnnCas.19180 363. 

7. Kan.—Rose v. Gypsum City, 179 
P. 348, 104 Kan. 412. 

42 C.J. p 1300 note 95. 

Liability of municipal corporation 
for negligence of its officers and 
agents in exercise of governmen¬ 
tal powers generally see the C.J. 
S. title Municipal Corporations | 
759, also 43 C.J. p 940 note 79-p 
942 note 87. 

8L N.Y.—Bogart v. New York, 93 N. 
E. 937, 200 N.Y. 379, 21 Ann.Cas. 
466—Johnson v. New York, 78 N.E. 
715, 18'6 N.Y. 139, 116 Am.S.R. 545, 
9 Ann.Cas. 824. 
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cler, to occupants of adjoining land, and to per¬ 
sons seeking evidence for prosecution, regardless 
of the skill or care exercised. 9 

§ 573. Liability of Participants 

Both civil and criminal liability may be Imposed on 
persons promoting, aiding, or abetting speed races or tests 
along public ways. 

Those who promote, aid, or abet a motor vehi¬ 
cle race upon a public highway, whether public 
officials or private persons, may be personally lia¬ 
ble to a bystander or spectator injured by their 
negligence, 10 although it has been intimated that 
their liability, at least as to spectators, does not 
extend to liability other than for negligence. 11 
Where a race is held under an illegal permit from 
the municipal authorities, such fact alone, regard¬ 
less of negligence or misconduct, is not sufficient 
to impose liability as to a spectator who is at the 
scene of the race expressly to witness it and en¬ 
joy the pleasure that the contest offers, 12 although 
it has been said that it may well be that the par¬ 
ticipants in such case would be absolutely liable to 
a traveler, to occupants of adjoining lands, and 
to persons seeking evidence for prosecution, re¬ 
gardless of the skill or care exercised. 12 More¬ 
over, where by statute a street obstruction amount¬ 
ing to a nuisance is made a crime, as discussed 
in the C.J.S. title Municipal Corporations § 1756, 
also 44 C.J. p 1024 note 95-p 1025 note 7, a race 
or speed contest held under such illegal author¬ 
ization is an unlawful use and obstruction of the 
street so as to constitute a nuisance per sc with¬ 
in the criminal statute. 14 The owner of a veh cle 
occasioning the injury cannot be held liable for 
damages without a showing that it was entered 


§ 576 

in the race with his authority and with his sanc¬ 
tion. 1 * 5 

§ 574. Trespass by Spectator 

The right of a spectator to recover foe Injuries be¬ 
cause of a speed contest along a public way la not af¬ 
fected by the fact that he Is a trespasser on land ad¬ 
jacent to the highway. 

The fact that one injured while a spectator of 
a speed contest upon a public highway is a tres¬ 
passer in entering on land adjacent to the high¬ 
way has no bearing on his right to recover if de¬ 
fendants were guilty of negligence or other fault. 15 

§ 575. Contributory Negligence 

Contributory negligence of a spectator at speed races 
or tests along a public way bars recovery. 

A spectator injured at a road race cannot recov¬ 
er against the owner of a car taking part in the 
race where he has been guilty of contributory neg¬ 
ligence. 17 

§ 576. Actions 

General rules of procedure govern actions for Injuries 
resulting from speed races and tests along public high¬ 
ways and streets. 

The general rules of evidence apply in actions 
for damages for injuries from racing or tests of 
automobiles upon highways or streets. 18 Where 
a speed contest is conducted upon a public highway, 
the question whether it, as conducted, was in fact 
a nuisance, 19 or whether the persons conducting 
it were guilty of negligence in the management 
of the race,' 20 or whether a spectator was gu.lty 
of contributory negligence, 21 is a question of fact 
for the jury. 
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9. NY —Bogrart v. New York, 93 N. 
E 937. 200 N Y 379, 21 Ann Cas 
466—Johnson v. New York, 78 N. 
E 715, 186 NY. 139, 116 Am.S.R. 
545, 9 Ann Cas. 824. 

10. Kan —Rose v. Gypsum City, 179 
P. 348, 104 Kan 412. 

42 C J. p 1301 note 5. 

Liability for casual racing: upon 
highways causing injury see su¬ 
pra § 297. 

11. Cal.—Johnson v. Reliance Auto. 
Co., 137 P. 603, 23 Cal.App. 222. 

42 C.J. P 1301 note 6. 

12. N.Y.—Johnson v. New York, 78 
N.E. 715, 186 N.Y. 139, 116 Am.S. 
R. 545, 9 Ann Cas. 824. 

42 C.J. p 1301 note 7. 

13. N.Y.—Johnson v. New York, su¬ 
pra. 


14. N.Y.—Johnson v. New York, su¬ 
pra 

15. Cal—Johnson v. Reliance Auto. 
Co., 137 P 603, 23 Cal.App. 222. 

42 C J. p 1301 note 10. 

16. N.Y.—Johnson v. New York, 78 
N.E. 715, 186 N.Y. 139, 116 Am.-S.R 
545, 9 Ann.Cas. 824. 

17. N Y.—Baldwin v. Locomobile 
Co. of America, 128 N.Y.S. 429, 143 
App Div. 599. 

42 C J. p 1301 note 12. 

18. Burden of proof 

Where plaintiff seeks to recover 
damages from defendant on the the¬ 
ory that defendant owned the auto¬ 
mobile entered in the race and that 
the car was driven at the time by 
defendant’s agent, servant, or em¬ 
ployee acting within the scope of his 
employment, plaintiff has the burden 


of establishing such issues.—Johnson 
v. Reliance Auto Co., 137 P. 603, 23 
Cal App 222. 

Evidence held lnsnttolent 

(1) To show negligence of defend¬ 
ant’s agent, servant, or employee 
driving defendant’s car in a race — 
Johnson v. Reliance Auto Co., supra. 

(2) To sustain finding that plain¬ 
tiff at the time of the accident was a 
traveler upon the highway—Bogart 
v. New York, 93 N E. 937, 200 N.Y. 
379, 21 Ann.Cas. 4G6. 

19. N.Y.—Johnson v. New York, 78 
NE 715, 186 N.Y 139, 116 Am.S. 
R. 545, 9 Ann Cas 824. 

20. N.Y.—Johnson v. New York, 'su¬ 
pra. 

21. N.Y.—Johnson v. New York, su¬ 
pra. 
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B. RACES AND TESTS UPON TRACKS AND SPEEDWAYS 


§ 577. Duties and Liabilities of Persons Con¬ 
ducting or Promoting 

Public authorities and private persons who maintain 
race tracks and speedways for automobile or similar rac¬ 
ing are liable for injuries due to their negligence. 

One who invites the public to attend a race be¬ 
tween motor vehicles and charges an admission fee 
is bound to exercise reasonable care to make the 
place provided for spectators reasonably safe, 22 
but, although a spectator is injured, no liability 
may be imposed on the persons conducting the 
races, in the absence of a showing of negligence 
on their part. 23 

Where the state permits a motor vehicle race 
upon a track owned by it without the exercise of 
reasonable care to provide against accidents to 
spectators from the vehicles leaving the track, 
it is liable in the same manner as a private indi¬ 
vidual, 24 since, where it invites the attendance 
of the public and charges an admission fee, with 
resulting profit, it is acting as the proprietor of 
a race track and not in a governmental capacity. 26 

Acts of independent contractor. An association 
which is giving an exhibition upon grounds in its 
possession to which it charges an admission, which 
has offered a prize for a speed and endurance con¬ 
test between automobiles upon a track upon its 
grounds, cannot, although one of the contestants 
was negligent and a spectator was thereby injured, 
escape liability on the ground that the participant 
inflicting the injury acted independently of the 
association in the manner of staging the attrac¬ 
tion. 26 So, although races held upon a track lo¬ 
cated upon a state fair ground a“e conducted by 
an independent contractor, the state may be liable 
for its negligence in permitting such a race to be 
held upon a track owned by it, without reasona¬ 


ble precautions to protect those who have been 
invited by the state to witness the exhibition and 
who have paid the state for the privilege. 27 

§ 578. Duties and Liabilities of Owners of 
Participating Vehicles 

Liability for the acts of the driver attaches to the 
owner of a vehicle participating In a motor vehicle race 
upon a track or speedway. 

The owner of a motor vehicle who permits an¬ 
other to use it in connection with racing in con¬ 
templation of some l>enefit to be derived from its 
use to the business of the owner is liable for the 
acts of the person so using it. 28 

§ 579. Duties and Liabilities of Race Drivers 

Racing drivers participating In motor vehicle racing 
upon tracks and speedways must exercise care to avoid 
injury to licensees and invitees. 

Where, after the close of automobile races, the 
spectators go upon the track, they are licensees, 29 
and a racing driver who continues to drive around 
the track owes to such licensees, when he knows 
or has good reason to expect them to be upon the 
track, the duty of exercising ordinary care to avoid 
injury. 30 As to a licensee who is injured by rac¬ 
ing drivers during a practice run, the drivers owe 
a duty to exercise reasonable care and prudence 
for his safety and to refrain from wanton or reck¬ 
less acts. 31 A driver whose gross negligence caus¬ 
es another driver to injure such licensee is liable 
therefor, 32 provided such gross negligence was 
the proximate cause of the injury. 33 The duty 
owed by a driver of a racing car to an invitee 
riding with him in a race is greater than merely 
the duty to refrain from willful or intentional in¬ 
jury; 34 the duty is that of reasonable care, 36 


33. Ill.—Jerrell v. Harrisburg Fair, 
etc., Ass’n, 215 Ill.App. 273. 

42 C.J. p 1301 note 16. 

Agricultural society’s duty as to in¬ 
vitees at races see Agriculture S 
14 b. 

S3. Ill.—Harms v. Lee County Fair 
Ass’n. 209 Ill.App. 103. 

84- N.Y.—Arnold v. State, 148 N.Y. 
S. 479, 163 App.Div. 253. 

85. N.Y.—Arnold v. State, supra. 

Liability of state for torts generally 
see the C.J.S. title States § 130, 
also 59 C.J. P 194 note 34-p 196 
note 57. 

88 . Ill.—Jerrell v. Harrisburg Fair, 
etc., Ass'n, 215 Ill.App. 273. 

87. N.Y.—Arnold v. State, 148 N.Y. 
8. 479, 163 App.Div. 256. 


Status as independent contractor 

A state employee engaged to man¬ 
age an automobile racing perform¬ 
ance on behalf of the state but with¬ 
out absolute control of the work of 
putting on and conducting the race is 
not an independent contractor.—Arn¬ 
old v. State, supra. 

38- Wash.—Maskell v. Alexander, 
157 P. 872, 91 Wash. 363. 

89. Cal.—Colgrove v. Lompoc Model 
T Club, 124 P.2d 128, 51 Cal.App.2d 
18. 

30. Cal.—Colgrove v. Lompoc Model 
T Club, supra. 

31. WaBh.—Maskell v. Alexander, 
157 P. 872, 91 Wash. 363. 
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Special policeman 

Wash.—Maskell v. Alexander, supra. 

38. Crowding driver off path 

A motorcycle rider practicing for a 
race, who, notwithstanding he has 
ample room upon the beaten path to 
pass another rider also practicing, 
crowds him off the beaten path and 
crosses in front of him so closely 
as to cause him to lose control of his 
machine, is guilty of gross negli¬ 
gence.—Maskell v. Alexander, supra. 

33. Wash.—Maskell v. Alexander, 
supra. 

34. Mont.—Liston v. Reynolds, 223 
P. 507, 69 Mont. 480. 

35. Mont.—Liston v. Reynolds, su¬ 
pra. 



61 C.J.S. 


MOTOR VEHICLES 


and what is meant by reasonable or ordinary care 
must be determined in connection with the cir¬ 
cumstances and surroundings of the particular 
case. 36 This duty continues when, after finishing 
the race, the driver continues to drive at high 
speed. 37 

§ 580. Duty toward Trespassers 

Persons owning and driving vehicles entered In races 
are bound only to refrain from willfully Injuring a tres¬ 
passer. 

One who is a trespasser at an automobile race 
at a track or speedway is entitled only to have 
the owners of the racing cars and the drivers 
abstain from willfully injuring him. 38 

§ 581. Contributory Negligence and Assump¬ 
tion of Risk 

Application of the doctrines of contributory neg¬ 
ligence and assumption of risk to liability for in¬ 
juries in motor vehicle racing upon tracks and 
speedways is discussed infra §§ 582-584. 

Examine Pocket Parts for later cases. 

§ 582. - Spectators 

A recovery by a spectator at a motor vehicle race up¬ 
on a track or speedway may be precluded by his contribu¬ 
tory negligence. 

Under the general rules of contributory negli¬ 
gence applicable to actions based oil negligence, 
as discussed in the C.J.S. title Negligence §§ 1 lb- 
173, also 45 C.J. p 941 note 27-p 1013 note 60, a 
recovery by a spectator injured at a motor vehicle 
race upon a track or speedway may be precluded 
by his contributory negligence ; 39 but he is not 
guilty of contributory negligence in occupying a 
place in which spectators are allowed and expected 
to stand without warning of danger. 40 

§ 583 . - Participants 

A participant in a motor vehicle race upon a track or 
speedway may assume the risk of injury. 


§ 585 

# 

A mechanic riding an automobile in a race does 
not assume the risk of a latent defect in the track, 
where he had not discerned, and had no opportunity 
to discover, such defect, it not being his duty to 
inspect the roadway. 41 One who intends to take 
part in motorcycle races to be held at.the con¬ 
clusion of horse races upon a race track, who 
takes a position of danger inside the track and 
is injured by a bolting horse, assumes the risk of 
injury. 42 

§ 584. - Special Policemen or Others 

Rightfully upon Track 

A person rightfully upon a motor vehicle track or 
speedway ordinarily is not guilty of contributory negli¬ 
gence. 

Under the rule that one doing what it is his 
right to do in the discharge of his duty is not guilty 
of contributory negligence as a matter of law, if 
he exercises ordinary care and prudence, although 
the result shows that he imperiled his personal 
safety, as discussed in the C.J.S. title Negligence § 
126, also 45 C.J. p 969 note 53, a special policeman 
or watchman at a race track which is being used 
by motorcyclists practicing for a race, whose duty 
is to prevent children and other spectators from 
getting upon the track, was not guilty of contrib¬ 
utory negligence in taking a position between the 
gate posts of a gate in a fence surrounding the 
track and within the fence. 43 

§ 585. Pleading 

The general rules of pleading in civil actions apply In 
actions for injuries at a motor vehicle track or speedway. 

Following the general rules of pleading in civil 
actions generally, the declaration, petition, or com¬ 
plaint in an action for damages for injuries at 
a race track or speedway must state a cause of 
action. 44 The general rules relating to issues, 
proof, and variance in pleadings in civil actions 
apply in actions for injuries from races and tests 
upon tracks and speedways. 45 


36. Mont—Liston v. Reynolds, su¬ 
pra. 

37. Mont.—Liston v. Reynolds, su¬ 
pra. 

38. Status as trespasser 

Where motor vehicle races are be¬ 
ing held upon grounds to which an 
admission fee is charged, one who 
knowingly enters an area reserved 
for those who have paid an admis¬ 
sion fee without paying it is a tres¬ 
passer.—Aughtrey v. Wiles, 91 S.E 
303, 106 S.C. 416. 

39. Kan.—Scott v. Kansas State 
Fair Ass'n, 171 P. 634, 102 Kan. 653. 


Occupation of a dangerous place 

after repeated warnings may amount 
to contributory negligence—Scott V. 
Kansas State Fair Ass’n, supra. 

40. NY—Arnold v. State, 148 N.Y. 
S. 479, 163 AppDiv. 253. 

41. Tnd.—National Motor Vehicle 
Co. v. Kellum, 109 N.E. 196, 184 
Ind. 457. 

42. Ky.—Toole v. Erlangcr Fair 
Ass’n, 269 S.W. 523, 207 Ky. 441. 

43. Wash.—Maskell v. Alexander. 
157 P. 872, 91 Wash. 363. 

44. Declaration, petition, or com¬ 
plaint held sufficient 

683 


Ill.—Jerrell v. Harrisburg Fair, etc., 
Ass’n, 215 Ill.App. 273. 

Mont.—Liston v. Reynolds, 223 P. 

507, 69 Mont. 480. 

Status of plaintiff 

In an acLion against one driving 
a car in a race, it is sufficiently al¬ 
leged that one riding with him occu¬ 
pied the position of an invitee, where 
it is alleged that he occupied the car 
at the special Instance and request 
of defendant.—Liston v. Reynolds, 
supra. 

45. Evidenos admissible under Is¬ 
sues 

(1) Where a spectator sues for 
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§ 586. Evidence 

The general rule* of evidence In elvll actions govern 
matters of evidence In actions for Injuries at a motor ve¬ 
hicle track or speedway. 

The weight and sufficiency of evidence in actions 
for injuries from races and tests upon tracks and 
speedways are determined in accordance with the 
general rules of evidence. 46 

§ 587. Trial 

In actions for Injuries caused by a motor vehicle rac¬ 
ing upon a track or speedway, questions of law and fact, 
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nonsuit, Instructions, and findings are governed by the 
rules applicable to civil actions generally. 

The general rules applicable in civil actions as 
to questions of law 47 and fact, 48 and nonsuit, 48 
apply in actions for injuries from racing and tests 
upon tracks and speedways. 

Instructions must not be misleading, 60 must not 
invade the province of the jury, 51 and must be ap¬ 
plicable to the evidence. 52 

Findings. A failure to find one of two ind ■ 
pendent acts of negligence alleged will not prevent 

a recovery. 53 


MOTOR VEHICLES 


XL OFFENSES AND PROSECUTIONS 


A. IN GENERAL 


§ 588. In General 

Violation of statutory regulations as to motor ve¬ 
hicles may be made a felony or misdemeanor. Questions 
relating to indictments and informations, defenses, Jury 
trials, evidence, and questions of law and fact In crim¬ 
inal prosecutions for such offenses are governed by gen¬ 
eral rules. 

In some jurisdictions a violation of statutory 
regulations with respect to motor vehicles is made 


a criminal offense. 64 The motor vehicle regula¬ 
tory statutes and ordinances have been construed 
to be penal 56 and quasi-criminal 56 in nature. Stat¬ 
utes denouncing such offenses should be given a rea¬ 
sonable construction, 67 but should not be enlarged 
by intendment, in that, where there is an am¬ 
biguity, such ambiguity must be resolved against 
the penalty and only those cases brought within 


an injury sustained through a racing 
motor vehicle leaving the track un¬ 
der an allegation that the particular 
place in which plaintiff was had been 
allotted for spectators, it may be 
shown that the place had been used 
for spectators on former occasions 
without proof of the elements neces¬ 
sary to establish a custom.—Jerrell 
v. Harrisburg Fair, etc., Ass’n, 215 
Ill.App. 273. 

(2) Under an allegation of want 
of ordinary care, evidence of gross 
negligence Is admissible.—Liston v. 
Reynolds, 223 P. 507, 69 Mont. 480— 
42 CJ. p 1303 note 44. 

48. Bvldenoe hold sufficient 

(1) To warrant a finding that dece¬ 
dent had no knowledge of defects in 
the speedway.—National Motor Ve¬ 
hicle Co. v. Kellum, 109 N.E. 196, 184 
Ind. 457. 

(2) To warrant a finding that de¬ 
cedent was employed by defendant 
•to ride in such race.—National Mo¬ 
tor Vehicle Co. v. Kellum, supra. 

(3) To show that status of me¬ 
chanic was that of invitee.—Liston 
v. Reynolds, 223 P. 607, 69 Mont. 480. 

47. S.D.—Kndorf v. Johnson, 241 N. 

W. 519. 59 S.D. 649. 

48. Contributory negligence is a 
question of fact to be determined by 
the jury.—Scott v. Kansas State Fair 
Ass’n, 171 P. 634, 102 Kan. 653. 
ffividenoe held sufficient to go to jury 
Mont.—Liston v. Reynolds, 223 P. 

507, 69 Mont 480. I 


Wash.—Maskoll v. Alexander, 157 P. 

872, 91 Wash. 363 
42 C.J. p 1302 note 23 [a], 28 [c]. 

49. Consent held proper as to in¬ 
jured trespasser.—Aughtrey v. Wiles, 
91 S.E. 303, 10*6 S.C. 416. 

50. Instructions held not mislead- 
ing 

Ill.—Jerrell v. Harrisburg Fair, etc, 
Ass’n, 215 Ill.App. 273. 

51. Ill.—Jerrell v. Harrisburg Fair, 
etc., Ass'n, supra. 

52. Instructions held based on evi¬ 
dence 

Ill—Jerrell v. Harrisburg Fair, etc., 
Ass’n, supra. 

53. Ind.—National Motor Vehicle 
Co. v. Kellum, 109 N.E. 196, 184 
Ind. 457. 

42 C.J. p 1303 notes 47, 48. 

54. Ohio.—State v. Saam, Com.Pl., 
75 N.E.2d 824. 

Offenses by garage keepers see infra 
5 722. 

Validity of such statutes see Crim¬ 
inal Law 5 24. 

Glassification 

Under Uniform Traffic Act, there 
are two general classes of penal stat¬ 
utes: those making penal the doing 
or refraining from doing of a defi¬ 
nite act specified in a statute Impos¬ 
ing an absolute duty and violation 
of which constitutes a criminal act 
of itself, as operating a vehicle while 
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in a state of intoxication and requir¬ 
ing motor vehicles to be driven on 
the right side of the highway except 
under certain conditions, and, those 
making penal the failure to observe 
a general rule of conduct such as 
speed regulations and prohibiting 
starting from parking position un¬ 
less such movement can be made 
with reasonable safety.—State v. 
Saam, supra. 

Not crimes 

Traffic infractions have been ex¬ 
pressly declared by some statutes not 
to be crimes.—McDonald v. Central 
School Dist. No. 3 of Towns of Rom¬ 
ulus, Varick and Fayette, Seneca 
County, 39 N.Y.S.2d 103, 179 Misc. 
333, affirmed 36 N.Y S.2d 438, 264 
App.Div. 943, affirmed 47 N.E.2d 50, 
289 N.Y. 800. 

55. Ga.—Thomas v. State, 38 S.E. 
2d 188, 73 Ga.App. 803. 

Ind.—Hargiss v. State, 44 N.E.2d 807, 
220 Ind. 429. 

N.J.—State v. Rowe, 181 A. 706, 116 
N.J.Law 48, affirmed 5 A.2d 697, 
122 N.J.Law 466—Watt v. Walleri- 
us, 123 A. 723, 99 N.J.Law 370. 

56. Mo.—City of St. Louis v. Cain, 
App., 137 S.W.2d 603. 

N.J.—State v. Rowe, 181 A. 706, 116 
N.J.Law 48, affirmed 5 A.2d 697, 
122 N.J.Law 466—Watt v. Walleri- 
us, 123 A. 723, 99 N.J.Law 370. 

57. Ind.—Hargis v. State, 44 N.E.2d 
807, 220 Ind. 429. 
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the statute which are dearly within its meaning 
and intention. 58 By the enactment creating them, 
the violation of these regulations is frequently made 
a misdemeanor, 59 and in some cases, a felony. 60 
In accordance with the general principles dis¬ 
cussed in Criminal Law § 25, the failure of a 
motor vehicle act to provide a penalty, although 
it provides that certain acts shall constitute a fel¬ 
ony, will not preclude such acts from constituting 
a crime or public offense where resort may be had 
to a general statute for the purpose of fixing the 
penalty, 61 and this is true, although the maximum 
penalty provided by such general statute might be 
severe, where the imposition of the maximum penal¬ 
ty is not imperative. 62 While it has been said that 
provisions of general criminal statutes do not ap¬ 
ply to violations of statutory regulations of motor 
vehicles, 63 nevertheless, in addition to offenses 
growing out of violations of regulations peculiar 
to the ownership and management of motor vehi¬ 
cles, offenses of general cognizance in the crim¬ 
inal law may sometimes involve a motor vehicle 
either as to the subject matter of the offense or the 
agency by which it is committed, and to such ex¬ 
tent such offenses are hereinafter specifically 
treated. 

With respect to conflicting ordinances, statutory 
provisions are controlling in cases of offenses cover¬ 


ed by such law, 64 but, under a statutory prohibition 
of local ordinances as to motor vehicle regulations 
except as to cities of specified classes, a city with¬ 
in such excepted classes has power to enact penal 
ordinances as to motor vehicles. 65 

Information to accused . In some jurisdictions 
the court has a mandatory 66 duty to inform a 
person accused of an offense relating to motor ve¬ 
hicles that in case of conviction he will be subject 
to a penalty and to suspension or revocation of 
his certificate of registration and driver’s license. 67 
Noncompliance with such requirement renders the 
judgment of conviction void and subject to col¬ 
lateral attack, 68 or the judgment may be reversed. 60 

Indictments and informations . The general rules 
relating to indictments and informations control as 
to indictments, informations, and complaints charg¬ 
ing offenses in connection with motor vehicles. 70 

Defenses. Neither negligence noi contributory 
negligence of a person injured by accused consti¬ 
tutes a defense to a prosecution for a statutory of¬ 
fense. 71 

Jury trial. In some jurisdictions an express stat¬ 
utory requirement exists that in prosecutions for 
offenses relating to motor vehicles the right to 
trial by jury shall be preserved. 72 


58. Ind —Hargis v. State, 44 N.E.2d 
307, 220 Ind 429. 

69. Ga—Thomas \ State, 38 S E 2d 
188, 73 Ga App 803. 

Ind —Hargis v. State, 44 N.E 2d 307, 
220 Ind 429 
42 CJ p 1309 note 74. 

Violation of rules of boards and 
officials regulating motor vehicles is 
not a misdemeanor—People v Gil¬ 
lette, 1C N.Y.S 2d 361, 172 Mi.sc. 847 

00. Cal.—Ex parte Gohlke, 237 P. 
779, 72 Cal.App. 536. 

61. Cal.—In re Gohlke. supra 

62. Cal—In re Gohlke, supra. 

03. N.Y—People v Buergerl, 33 N. 
Y S 2d 523. 

64. NY.—People v. Marcello, 25 N. 
Y.S.2d 533. 

Sffeot on conflicting' ordinance 

Under a statutory prohibition of 
ordinances restricting motor vehieles 
other than as specified, a provision 
of local law that any person violat¬ 
ing any city ordinance should be 
guilty of misdemeanor is modified or 
suspended as far as necessary to give 
effect to the statute—People v. Klt- 
endaugh, 77 N.Y.S.2d 321. 190 Mlsc. 
410. 

05. N.Y.—People v. City of New 
York. 280 N.Y.S. 438. 245 App.Dlv. 


77, affirmed 5 N.E 2d 355, 272 N.Y 
608. 

66. N.Y.—People v. Sutcliffe, 7 N.Y. 
S.2d 431, 255 App Div. 299. 

67. NY.—People v. Stoner, 7 N.Y.S. 
2d 510, 169 Misc. 469. 

When required 

Legislature did not Intend to re¬ 
quire magistrate to give an accused 
such information unless the offense 
with which he was churged wus of 
such nature that, on conviction, his 
license might be suspended or his 
certificate of registration revoked — 
People v. Stoner, supra. 

68. N.Y.—McCord v. Fletcher, 44 N. 
Y.S 2d 89. 182 Mi sc. 447—Nervo y. 
Mealey. 25 NY.S.2d 632, 175 Misc. 
952--Sitts v. Mealey, 17 N.Y.S 2d 
165, 173 Misc. 82 — Ohnmnn v. Har¬ 
nett, 6 N.Y.S.2d 199, 168 Misc 521 
The absence of a specific notation 

on criminal docket that accused was 
informed that on conviction his op¬ 
erator's license and certificate of reg¬ 
istration might be suspended or re¬ 
voked was not fatal to judgment of 
conviction so as to entitle accused 
to remission of fine, where affidavit 
of the judge stated that he so In¬ 
formed accused In compliance with 
statute.—In re Albroza, 19 N.Y.S.2d 
329, 173 Misc. 385—Compitello v. 
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Mealey, 17 N.Y.S.2d 50, 173 Misc. 

30 

69. NY— Feople v. Sutcliffe, 7 N.Y. 
S 2d 431, 255 App.Div. 299. 

Relief awarded 

(1) Failure to comply with the re¬ 
quirement justifies reinstatement of 
license and remission of fine —Peo¬ 
ple v. Sutcliffe, supra. 

(2) On proceeding for remission of 
fine, conflict between petitioner and 
judge as to whether tho required in¬ 
formation had been given will be 
determined in favor of the Judge.—In 
re Albroza, 19 N.Y.S.2d 329, 173 Misc. 
385. 

70. Mo.—Cape Girardeau v. Bennett, 
App., 27 S.W.2d 447. 

Charging In language of statute 
Pa —Commonwealth v. Fusco, Com. 
PI.. 32 Del.Co. 110. 

Xndiotment, Information, or complaint 
held sufficient 

Mo.—Cape Girardeau v. Bennett, 
App., 27 S.W.2d 447. 

71. Ohio.—State v. Saam, Com.PL, 76 
N.E.2d 824. 

78. Statute construed 

Statute conferring county-wide 
jurisdiction on all courts of record 
to hear and determine cases arising 
under provisions of the driver’s li¬ 
cense law, and providing that such 
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Evidence . In prosecutions for a violation of the 
traffic laws, a presumption has been said to exist 
that a person acts for his own safety. 73 In ac¬ 
cordance with the general rule that the legislature 
has power to declare what shall be prima facie evi¬ 
dence in criminal proceedings, as discussed in Con¬ 
stitutional Law § 128 d, a municipality may provide 
by ordinance that violation of traffic ordinances by 
motor vehicle shall be prima facie evidence that 
the violation was by or with the authority or per¬ 
mission of the owner of the vehicle. 74 The gen¬ 
eral rule that in order to sustain a conviction on 
circumstantial evidence all the circumstances proved 
must be inconsistent with every other reasonable 
hypothesis except that of guilt, as considered in 
Criminal Law § 907 c, applies in prosecutions re¬ 
lating to motor vehicles. 76 

Questions of law and fact. Where intent is es¬ 
sential to an offense relating to motor vehicles, and 
such intent is supplied by the operation of the ve¬ 
hicle in a manner prohibited by law, whether the 
operation constituted culpable negligence is a ques¬ 
tion of fact. 76 

§ 589. Capacity to Commit Crime 

The capacity to commit, and responsibility for, 
crimes generally is discussed in Criminal Law §§ 
55-72. 

Examine Pocket Parts for later cases. 

§ 590. Parties to Offense 

Generally, criminal responsibility does not attach to 
the owner of a motor vehicle for acts of others in operat¬ 
ing the vehicle. 

As a general rule a person who neither owned 


the motor vehicle nor had control of the driver 
may not be held criminally responsible for the neg¬ 
ligence or wantonness of the driver, 77 and a motor 
vehicle is not a dangerous instrument per se so as 
to render the owner criminally responsible for its 
operation by another. 78 So the mere fact of own¬ 
ership of the motor vehicle 73 or mere presence of 
the owner in the vehicle 80 does not impose crim¬ 
inal responsibility on the owner for the acts of 
another person driving the vehicle. The owner, 
however, is liable for his own operation of the 
vehicle, 81 and he has also been held responsible 
when the vehicle is operated under his control; 82 
and it has been held that he is liable in all cases 
when he is present at the time, unless his instruc¬ 
tions are disobeyed by the driver. 83 Under the 
rule that all who participate in the commission of 
a misdemeanor arc principals and may be charged 
as such, as discussed in Criminal Law § 81 b, where 
the offense is a misdemeanor, the owner of the car 
or one having such special property as gives him 
the right to control it, who is occupying it but not 
driving it, may be guilty as a principal. 84 

Exemptions. While the traffic laws usually con¬ 
tain express exemptions of various public vehicles, 
such as fire, police, and ambulances, such provisions 
are to be extended with the greatest of caution, 85 
and the exemption usually is limited to the dis¬ 
charge of functions vitally connected with public 
safety or to those of public importance. 86 

§ 591. Knowledge, Intent, and Malice 

Unless required by statute, a criminal intent Is not 
an essential element of an offense relating to motor ve¬ 
hicles. 

In accordance with the general principle that a 


action shall be commenced by the 
filing of an affidavit and the right of 
trial by Jury as provided by law shall 
be preserved, preserves the right to 
trial by jury and does not create the 
right In a case where It would not 
otherwise exist.—City of Cincinnati 
v. Wright, 67 N.E.2d 368, 77 Ohio 
App. 261. 

73. Utah.—State v. Busby, 131 P.2d 
510, 102 Utah 416. 144 A.L.R. 1468. 
Inference of negligence 

The presumption that a person 
was exercising due care at the time 
he met his death lends no basis for 
Inferring that defendant was negli¬ 
gent. —Commonwealth v. Hippie, Pa. 
Quar.Sess., 67 Dauph Co. 156. 

Bee Ipsa loquitur 

The mere fact that a person Is 
struck by an automobile on a public 
highway does not establish that the 
driver was at fault.—Commonwealth 
v. Hippie, supra. 


74. Ky—Commonwealth v Kroger, 
122 S.W.2d 1006, 276 Ky 20. 

75. On —Hampton v. State, 131 S.E. 
688, 34 Ga App. 639. 

76. Okl.—Bock v. State, 119 P.2d 

865, 730 Okl Cr. 229—Lamb v. 

State, 105 P.2d 799, 70 Okl Cr. 236 
—Winkler v. State, 283 T. 591, 45 
Okl.Cr. 322. 

77. N.C.—State v. Trott, 130 S.E. 
627, 190 N.C. 674, 42 A.L R. 1114. 

7a Tex.—Schorr v State, 132 S.W.2d 
898, 137 Tex.Cr. 625 
Dangerous character of motor vehicle 
generally see supra S 13. 

79. N.C.—State v Spruill. 198 S.E. 
611, 214 N.C. 123—State v. Creech, 
188 S.E. 316, 210 N.C. 700. 

80. N.C.—State v. Spruill, 198 S.E. 
611, 214 N.C. 123. 

81. Ala.—Goodman v. State, 102 So. 
486, 20 Ala.App. 392. 
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Nonresident motor vehicle opera¬ 
tor Is subject to traffic regulations 
and punishable for negligence or 
other infractions of the law.—Fred 
v. District of Columbia, 33 F 2d 375, 
59 App.D C. 79, reversed on other 
grounds 50 S Ct. 163, 281 U.S. 49, 74 
L Ed. 694—King v. District of Co¬ 
lumbia, 277 F. 662, 51 App D.C. 160. 

82. Ala.—Goodman v. State, 102 So. 
486, 20 Ala.App. 392. 

83. Ala.—Goodman v. State, supra. 

84. Mass.—Commonwealth v. Sher¬ 
man, 78 N.E. 98, 191 Mass. 439. 

42 C J. p 1310 note 3. 

85. N.Y.—City of Rochester v. Lind¬ 
ner, 4 N.Y.S.2d 4, 167 Misc. 790. 

89. N.Y.—City of Rochester v. Lind¬ 
ner, supra. 

Game warden is not exempt with¬ 
in the meaning of exemption of po¬ 
lice vehicles—City of Rochester v. 
Lindner, supra. 



61 C.J.S. 


MOTOR VEHICLES 


8 594 


legislature may forbid the doing of, or the failure 
to do, an act and make its commission or omis¬ 
sion criminal without regard to the intent or knowl¬ 
edge of the doer, as discussed in Criminal Law § 
30, it is not arbitrary or unreasonable to impose 
a fine and imprisonment for a violation of the law 
as to motor vehicles on a citizen who acted with¬ 
out any criminal intent and in ignorance of any 
violation of law. 87 Specific intent is unnecessary 
as an ingredient of the offense involved in a vio¬ 
lation of a motor vehicle law unless it is made so 
by statute. 88 However, a statute providing that a 
person shall not be convicted of a crime or misde¬ 
meanor committed by misfortune or accident where 
it satisfactorily appears there was no evil design, 
intention, or culpable neglect applies to offenses 
relating to motor vehicles, 89 as docs a statutory 
requirement that in order to constitute a crime or 
misdemeanor there shall he a union or joint op¬ 
eration of act and intention, or criminal negli¬ 
gence. 90 Where intent is made an essential ele¬ 
ment of an offense relating to motor vehicles, the 
operation of such vehicle in a manner prohibited 
by law takes the place of, and supplies, the re¬ 
quired intent. 91 

§ 592. Jurisdiction in General 

Statutes and ordinances usually regulate questions of 
Jurisdiction of particular courts as to criminal prosecu¬ 
tions for offensec relating to motor vehicles. 

Courts have the duty of supplementing the en¬ 
forcement of traffic laws and regulations relating 
to motor vehicles by the police in such fashion as 
to reduce accidents and alleviate the effects caused 


by traffic accidents. 92 The question of what court 
has jurisdiction over criminal offenses involving 
motor vehicles usually depends on provisions of 
statutes and ordinances. 93 The criminal jurisdic¬ 
tion of justices of the peace, police justices, and 
similar officers as to offenses under motor vehicle 
laws is stated in Criminal Law § 125 b, and juris¬ 
diction in summary proceedings is discussed in 
Criminal Law § 379. 

§ 593. Arrest and Bail or Deposit in General 

Matters dealing with arrest for violation of laws 
with respect to the operation of motor vehicles are 
discussed in Arrest. Admission to bail by a com¬ 
mitting magistrate is discussed in Criminal Law 
§ 348, and the legality of bail taken on Sunday 
is treated in the C.J.S. title Sunday § 48, also 60 
C.J. p 1142 note 6-p 1143 n 17. 

§ 594. Punishment in General 

The punishment to be Imposed for an offense relating 
to motor vehicles usually is regulated by statute. 

The punishment to be imposed following con¬ 
viction of an offense involving a motor vehicle 
is usually regulated by statute, 94 and in some juris¬ 
dictions the punishment cannot be in excess of 
that recommended by the jury. 96 A fine imposed 
must not exceed that authorized by the statute; 96 
nor can it exceed the jurisdiction of the court, al¬ 
though its amount is authorized by the statute cre¬ 
ating the offense. 97 In some jurisdictions statutes 
have been held to authorize the probation of per¬ 
sons convicted of offenses relating to motor vehi¬ 
cles, 98 and in such case a fine may be imposed as 


87. Ill—People v Billardello, 149 N. 
E 781. 319 111 124. 42 A.L.R 1146. 

Iowa.—State v. Dunn, 211 N.W. 850, 
202 Iowa 1188. 

88. Mass —Commonwealth v. Cole¬ 
man, 147 N.E 552, 252 Mass. 241. 

42 C.T. p 1310 note 7. 

89. Oa.—Nelson v. State, 107 S.E 
400, 27 Ga App. 50. 

90. (la.—Nelson v. State, supra. 

91. N.C.— State v. Stansell, 164 S.E. 
580. 203 N.C. 69. 

Okl—Beck v. State, 119 P.2d 8C5. 
73 Okl.Cr. 229—Lamb v. State, 105 
T.2d 799, 70 Okl Cr. 236—Winkler 
v State, 283 P. 591, 45 Okl.Cr. 322. 
Reokless operation 

Autoist injuring another while vio¬ 
lating motor vehicle statute with 
reckless disregard of consequences or 
heedless indifference to others* safe¬ 
ty, and with reasonable foresight 
that Injury would probably result, 
would be criminally culpable.—State 
v. Stansell, X64 S.E. 580, 203 N.C. 69. 


92. N.V —City of Rochester v. Ai¬ 
ling, 10 N Y S.2d 373, 170 Mine. 477 
83. Ind—Basson v. State, 187 N.E. 
3 44, 205 Ind. 532 

NY— IVople v. Gilberg, 21 NTS. 
2d 920 

94. Cal —Ex parte Montague, 278 r. 

1061. 99 Cal App. 576. 

Applicability of general statute 

(1) A statute specifying punish¬ 
ment for misdemeanors generalH has 
bom held to include punishment fur 
statutory misdemeanors relating to 
motor vehicles—Bopp v. Murphy, 168 
A. 129, 11 N.J.Misc. 747. 

(2) However, a general statute 
does not apply where a statute re¬ 
lating to punishment for offenses as 
to motor vehicles exists.—Ex parte 
Borah, 24 P.2d 841, 134 Cal.App. 14. 
General provision construed 

Under a statute relating to offenses 
involving motor vehicles, a provision 
for punishment for violation of "any 
of the other provisions of this ar¬ 
ticle" means the same article of the 
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statute relating to motor vehicles and 
such sections therein not otherwise 
providing for punishment —State v. 
Ball. Mo.App., 171 SW.2d 787 
Statute punishing misdemeanors 
does not apply to felonies —Ex parte 
Borah, 24 P.2d 841, 134 Cal.App. 14. 

95. Cal.—Ex parte Montague, 278 P. 
1061, 99 Cal.App. 576 

96. N.Y.—People v. Carrie, 204 NY. 
S. 759, 122 Misc. 753. 

Amount of fine as limited to amount 
prescribed by law generally see 
Fines 5 5. 

Punishment held excessive 

Sentence, forbidding accused to 
drive automobile for balance of year, 
was illegal, under ordinance prescrib¬ 
ing fine or twenty days on streets.— 
Dwight v. City of Dalton, 140 S.E. 
403, 37 Ga.App. 385. 

97. N.Y.—People v. DeGrath, 107 N. 
Y.S. 1038, 56 Misc. 429. 

98. Cal.—Ex parte McVeity, 277 P. 
745, 98 Cal.App. 728. 
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a condition of probation, provided it does not 
amount to the imposition of a punishment in excess 
of the punishment recommended by the jury." 

Effect of amendment as to place of imprisonment. 
The validity of a conviction under a statute punish¬ 
ing offenses in relation to motor vehicles is not 
affected by an amendatory act expressly providing 
that imprisonment on conviction shall be in the 


county jail, where such would have been the place 
of imprisonment in the absence of any express 
provision therefor. 1 

§ 595. Costs 

Matters relating to costs in criminal cases gen¬ 
erally are discussed in Costs §§ 435-480. 

Examine Pocket Parts for later cases. 


B. PARTICULAR OFFENSES 


§ 596. Alteration of Numbers or Identifica¬ 
tion Marks 

The kind of motor vehicle or other contrivance or 
apparatus contemplated by statutes making It an offense 
to alter or remove identifying numbers or marks thereon 
depends on the wording of the particular statute involved. 
General rules govern in respect of prosecutions for such 
offenses. 

Under statutes providing that anyone who will¬ 
fully removes, defaces, covers, alters, or destroys 
the manufacturer’s serial number or any other dis¬ 
tinguishing number or identification mark on any 
motor vehicle or on any mechanical device is 
guilty of a crime, the term “motor vehicle” has been 
construed as referring to what is generally known 
as an automobile and nothing else, 2 and the term 
“mechanical device” has been held to apply only 
to automobiles and mechanical devices used on au¬ 
tomobiles. 2 Where a statute makes it a crime to 
remove or alter numbers or marks “upon any ma¬ 
chine or other apparatus,” it has been held that 
an automobile tire is a machine or other apparatus 
within the meaning of the statute so as to make 
removal or alteration of identifying numbers or 


marks from such tires an offense. 4 

Prosecution. In accordance with general rules, 
evidence offered on prosecutions for alteration or 
removal of identifying numbers or marks from mo¬ 
tor vehicles has been held admissible 5 or inadmissi¬ 
ble, 6 and such rules have been applied in determin¬ 
ing the sufficiency of the evidence to sustain a 
conviction, 7 and the propriety of instructions. 8 

§ 597. Assault and Battery; Aggravated As¬ 
saults 

a. In general 

b. Collision or striking 

c. Intent 

d. Proximate cause and contributory 

negligence 

a. In General 

A motor vehicle may be the instrument of an assault 
and battery or of a statutory aggravated assault. 

A motor vehicle may be the instrument of an as¬ 
sault and battery, 9 or of certain statutory aggravat¬ 
ed assaults, as, for example, where so used as to 


Imprisonment under probation order 

Statute was held to prohibit court 
from imprisoning defendant under 
probation order for longer period 
than fixed by Jury’s verdict.—Ex par¬ 
te Montague, 278 P. 1061, 99 Cal. 
App. 576. 

99. Cal.—Ex parte McVeity, 277 P. 

745. 98 Cal.App. 723. 

Statutes Jointly construed 

Statute limiting authority to Im¬ 
pose sentence after Jury’s recommen¬ 
dation and statute authorizing court 
granting probation to impose fine 
must be construed together.—Ex par¬ 
te McVeity, supra. 

1. N.J.—State v. Rosenblum, 126 A. 
852, 100 N.J.Law 240—<State v Bai¬ 
ley, 128 A. 389, 8 N.J.Mlsc. 297. 
ft. N.T.—People v. Congress Radio, 
232 N.Y.S. 647, 133 Misc. 642, af¬ 
firmed 234 N.Y.S. 860, 226 AppDiv. 
784, affirmed 168 N.E. 432, 251 N.Y. 
672. 

Possession of motor vehicle with al¬ 
teration marks altered or removed 
as offense see Infra i 688. 


Sale of motor vehicle with identifl 
cation marks altered or removed as 
offense see infra $ 714 d 

3. N.Y.—People v. Congress Radio, 
supra. 

4. Pa.—Commonwealth v. Rutt, 44 
Pa.Dist & Co. 224, 48 Lanc.L.Rev. 
43, 4 Monroe L.R. 59. 

5. Iowa.—State v. Dunn, 211 N.W. 
850, 202 Iowa 1188. 

Pa.—Commonwealth v. Davis, Quar. 
Sess., 52 Duuph.Co. 113. 

6. Ind.—-Wolf v. State, 151 N.E. 731, 
198 Ind. 261. 

Pa.—Commonwealth v. Davis, Quar. 
Sess., 52 Dauph.Co. 113. 

Bill of sale 

In a prosecution for destroying the 
engine number of an alleged stolen 
automobile, exclusion of the bill of 
sale of the alleged stolen automobile 
Is not error, where, on objection be¬ 
cause of discrepancy in model num¬ 
ber, defendant fails to identify the 
automobile described in the bill of 
sale as one which was stolen, and on 
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which defendant was alleged to have 
altered the number.—Wolf v. State, 
151 N.E. 731, 198 Ind. 261. 

7. Evidence held sufficient ■ 

Ga.—Mitchem v. State, 185 S.E. 367, 
63 Ga.App. 280. 

Ind—Wolf v. State, 151 N.BL 731, 
198 Ind. 261. 

42 C.J. p 1315 note 22 [a]. 

8. Ky.—Bailey v. Commonwealth, 
174 S.W.2d 719, 295 Ky. 441. 

Instruction held Improper 

In prosecution under Indictment 
charging that defendant alone com¬ 
mitted offense of altering automo¬ 
bile motor serial number, court erred 
in instructing jury to find defendant 
guilty If he aided and abetted others 
In committing such offense, although 
he was not taken by surprise by such 
instruction.—Bailey v. Common¬ 
wealth, supra. 

9. Cal.—People v. Vasquez, 250 P. 
1005. 85 Cal.App. 575. 

Ga.—Tift v. State, 88 S.E. 41, 17 Ga. 
App. 663. 
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constitute a deadly weapon, 10 when so operated as 
to show an intent to inflict bodily harm or death, 11 
or operated with culpable negligence, 12 or willfully 
driven in a manner involving reckless disregard 
for the safety of others lawfully upon the high¬ 
way. 12 

Injury . In order to establish the offense of as¬ 
sault and battery by motor vehicle, it is essential 
that someone be hurt, however slightly, as a result 
of the collision. 14 The driver of a motor vehicle 
may be guilty of an aggravated assault under a 
general law by which an assault becomes aggra¬ 
vated when serious bodily injury is inflicted on 
the person assaulted. 15 


b. Collision or Striking 

An assault and battery by a motor vehicle may be 
committed by striking either the person of the victim or 
the vehicle in which he is riding. 

A collision or striking by a motor vehicle is con¬ 
templated by a statute relating to the offense of as¬ 
sault and battery. 12 An assault and battery may be 
committed with a motor vehicle by striking a per¬ 
son. 17 The application of the force need not, how¬ 
ever, be direct; nor need there be contact with the 
body of the person assaulted; 18 the ofTensc may be 
committed by striking another vehicle in or on 
which the victim is riding, so that injury results to 
him. 19 


Ind.—Singer v. State, 142 NE. 864, 
194 lnd. 397—Bleiweiss v. State. 
119 N E. 376, rehearing overruled 
122 NE. 577, 188 lnd 184. 

Miss—Woodward v. State, 144 So. 
895, 1C4 Miss. 468. 

NJ—State v. Schutte, 96 A. 659, 88 
N J Law 396. 

Ohio— Keuhn v. State. 174 N E. 606, 
37 Ohio App. 217—State v. Fish- 
wick. 10 Ohio N.P. 110. 

5 C J p 727 note 14. 

Assault with motor vehicle with In¬ 
tent to kill see infra S 657. 
Statute held not Invalid 

Statute held not invalid, as against 
contention that it docs not contain 
d( flnltion of negligence applicable to 
prosecutions for assault with motor 
vehicle—Young v. State, 47 S.W 2d 
320, 120 TexCr. 39. 

Similar to striking with club 

“Assault and battery” may be com¬ 
mitted by striking another unlaw¬ 
fully with on automobile as with a 
club.—Keuhn v. State, 174 N.E. 606. 
37 Ohio App. 217. 

Former jeopardy 

Under the rule that In order to 
constitute former jeopardy the of¬ 
fenses charged in a prior prosecu¬ 
tion and in the Instant one must be 
the same in law and in fact, a penal¬ 
ty Imposed on a defendant for driv¬ 
ing at an excessive rate of speed is 
not a prior conviction within the 
meaning of a plea of autrefois con¬ 
vict In a prosecution for assault and 
battery committed by striking an¬ 
other with his automobile at the time 
of the speeding for which such penal¬ 
ty was imposed.—State v. Albertalli, 
N.J.Sup., 112 A. 724. 

10. Particular statutory provisions 
Under statutes providing that any 
person who shall assault another 
with a gun, revolver, pistol, knife, 
an iron bar, a club, brass knuckles, 
or other dangerous weapon shall be 
guilty of a felony, it is not essential 
that the “other dangerous weapon” 
referred to be one of the same cate¬ 
gory or kind as those enumerated, 

610. JJS.-44 


and, therefore, an automobile may be 
a dangerous weapon within the mean¬ 
ing of the statute so as to support a 
eonvietion of a motorist who drove 
his car over the foot of a police 
officer at an intersection after telling 
him to get out of the way and in 
reckless disregard of the officer’s 
safety. 

Ariz —Brimhall v. State. 255 P. 165, 
31 Ariz 522, 53 ALK. 231. 

Fla —Will rim.son v. State. Ill So. 

124. 92 Fla. 980, 53 A L.R 250. 

Til—People v. llenson, 152 N E. 514, 
321 Ill 605, 4G ALR. 1056—Peo¬ 
ple v. Anderson, 229 Ill App. 315— 
People v. Clink, 216 Ill App. 357. 
Mich —People v. Goolsby, 279 N W. 
867, 284 Mich 375 

NC—State v. Sudderth, 114 S E. 828, 
184 NC. 753, 27 ALR. 1180 
Okl—Beck v State, 119 P.2d 865, 73 
OklCr. 229. 

Standing car 

An automobile while standing Is 
not a “dangerous weapon," but may 
be so used as to become one, as by 
driving it against another. 

Mich—People v. Goolsby, 279 N.W. 

867, 284 Mich. 375. 

Mo.—State v. Brinckley, 193 S.W.2d 
49, 354 Mo. 1051. 

11. Ga.—Dennard v. State, 81 S.E 
378, 14 Ga.App 485. 

Ill.—People v. Clink, 216 Ill App. 357. 

12. N.Y.—People v. Sarofff, 237 N. 
Y.S. 73. 227 App.Dlv. 114. 

42 C.J. p 1315 note 32. 

13. Pa.—Commonwealth v. Cocco- 
dralli, 74 Pa.Super. 324. 

42 C.J. p 1315 note 33. 

14. Pa.—Commonwealth v. Herr, 22 
Pa.DiBt. & Co. 21, 44 Lane L Rev. 
298s 

15. Tex.—Coffey v. State, 200 S.W. 
384, 82 TexCr. 481. 

Nature of Injuries 

One willfully or recklessly driving 
an automobile along the public high¬ 
way in such manner as to cause in¬ 
jury to others lawfully using it is 
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guilty of assault and battery or ag¬ 
gravated assault and battery, accord¬ 
ing to the nature of the injurn s in¬ 
flicted.—Commonwealth v Kline, 9 
PaDist & Co. 448, 19 Berks Co 312. 

16. Tex.—McDuffey v. State, Cr. f 206 
S W.2d 601. 

Threat to run over another 

It has been held that driving a ve¬ 
hicle across another’s land and di¬ 
rectly toward him while the latter 
was engaged In building a fence in 
such a way as to lend the latter to 
believe that he would be run over 
“constituted an assault, or at least 
constituted such a demonstration” as 
justified such resistance as might ap¬ 
pear reasonably necessary —Bryson 
v. State, TexCr. 20 S W.2d 1047. 
Causing other oars to oollide 
Pa.—Commonwealth v. Pagano. Quar. 
Scss , 33 Berks Co L J. 233. 

17. Ga—Webb v. State, 23 S E 2d 
578, 68 Ga App. 466—Maloney v. 
State, 195 S E. 209, 67 Ga App 265 
—Henry v. State, 174 S.E. 183, 49 
Ga.App 80. 

Miss— Corpus Juris cited in Wood¬ 
ward v. State, 144 So. 895, 896. 164 
Miss 468. 

Tex—Schultz v State, 128 S.W.2d 36, 
137 TexCr 164 
42 C.J. p 1315 note 25. 

18. NC.—State v. Sudderth, 114 S. 
E 828, 184 NC. 753, 27 A.L It. USD 

42 C J. p 1316 notes 56, 57. 

19. Ga—Webb v. State, 23 S.E 2d 
578, 68 Ga App. 466—Maloney v. 
State, 195 S.E 209, 57 Ga.App. 265 
—Henry v. State, 174 SE 183, 49 
Ga App 80. 

Miss— Corpus Juris cited in Wood¬ 
ward v. State, 144 So. 895, 896, 164 
Miss. 468. 

Mo—State v. Carlson, 29 S.W.2d 135, 
325 Mo. 698. 

Tex.—Schultz v. State, 128 S.W.2d 36, 
137 Tex.Cr. 164. 

42 C.J. p 1315 note 26, p 1316 note 59. 
Hitting bicycle 

The offense may be committed by 
striking a bicycle, whereby the rider 
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c. Intent 

The intent to Injure another la an essential element 
of assault or assault and battery with a motor vehicle, 
but such intent may be inferred from conduct showing a 
reckless disregard for the safety of others. 

One may be guilty of assault and battery when 
he injures another by intentionally driving his car 
against the person of his victim or the vehicle in 
which the latter is riding 2 ® and the intent to in¬ 
jure need not be specifically directed against the 
particular person who is injured. 21 An intent to 
injure or its equivalent is essential to criminal re¬ 
sponsibility for assault or assault and battery by 
use of a motor vehicle, 22 and, in the absence of 
intentional performance of an illegal, reckless, or 
wanton act, an intention to inflict bodily injury 
is of the essence of the offense. 23 

The intent essential to conviction of assault or 
assault and battery with a motor vehicle may be 
inferred from conduct so reckless, wanton, and 
willful as to show an utter disregard for human 
life or safety, 24 or from the fact that the injury is 
the direct result of intentional acts done under 


circumstances showing a reckless disregard for 
the safety of others and a willingness to inflict 
the injury, 26 as in the case of intentional violation 
of statutes regulating the operation of motor ve¬ 
hicles upon public highways, 26 and may be sup¬ 
plied by the commission of an unlawful act which 
leads directly and naturally to the injury, 27 unless, 
according to some authorities, the unlawful act 
is merely malum prohibitum. 28 The intention to 
injure may be inferred in law from the consequenc¬ 
es that are naturally to be apprehended as the re¬ 
sult of the intentional d^ing of a particular act, 29 
especially where the driver’s act is malum in se. 30 
On the other hand, the essential intent may not 
be inferred from mere negligence on the part of 
the driver, 31 from his failure to exercise ordinary 
care, 32 or from any negligence falling short of a 
reckless, willful, and wanton disregard of conse¬ 
quences to others. 33 

Speed. The speed at which a motorist is driving 
may, if sufficiently excessive, reveal the essential 
criminal intent so as to justify his conviction of 
an assault and battery, aggravated assault, or Sim¬ 


la injured. — Luther v. State, 98 NE 
640, 177 Ind. C19. 

20. Ga.—Webb v. State. 23 R E 2d 
578. 68 GaApp. 46C—Tift v State. 
88 SE. 41. 17 GaApp 603. 

Ky .—Commonwealth v Temple, 39 S. 

W.2d 228. 239 Ky 18X. 

Miss.— Corpus Juris cited In Wood¬ 
ward v State, 144 So 895, 896, 164 
Miss 468. 

Va.—navis v Commonwealth, 143 S. 
E. 641, 150 Va. 611. 

21. N.J—State v Rrhiittc, 93 A 
112, 87 N J Law 15. affirmed 96 A. 
659. 88 N J Law 396 

42 C.J. p 1316 note 51. 

22. Ind—Radley v. State, 150 N.E. 
97. 197 Ind. 200—Luther v. State, 
98 NE 640. 177 Ind. 619. 

N.C.—State v. Agnew, 164 S.E. 578, 
202 N.C. 765. 

23. Colo.—People v. Hopper, 169 P. 
152, 69 Colo. 124. 

42 C.J. p 1315 note 41. 

24. Anz.—lirimhall v. State, 255 P. 
165, 31 Arlz. 522. 53 A.L.R. 231. 

Del.—State v. Hamburg, 143 A. 47, 
4 W.W.FTarr. 62. 

Ga.—Webb v. State, 23 S.E.2d 578, 
68 Ga.App. 466. 

Ky.—Commonwealth v. Temple, 39 
S.W.2d 228, 239 Ky. 188. 

Miss. —Corpus Juris cited In Wood¬ 
ward V. State, 144 So. 895, 896, 164 
Miss. 468. 

N.C.—State v. Cope, 167 S.E. 456. 
204 N.C. 28—State v. Sudderth, 114 
S.E. 828. 184 N.C. 753. 

Ohio.—Stats V. Fishwlck, 10 Ohio N. 
P. 110. 


Pa—Commonwealth v never, 41 Pa. 
I>ist & Co. 34—Commonwealth v. 
Nottagc, 13 Papist & Co 418— 
Commonwealth v Kline, 9 Pa Pist. 
& Co 4 IS. 19 Porks Co 312. 

Va—Davis v Commonwealth, 143 S. 
K 641, 150 Va 611 

42 C.T p 1315 note 28. p 1316 note 45. 
Grossly negligent use 

The grossly negligent use of a 
potentially “dangerous Instrument” 
like an automobile, in wanton disre¬ 
gard of the safety of others lawfully 
upon the highway, may be suffleient 
to warrant an inference of an intent 
to injure, and justify a conviction of 
“assault and battery Common¬ 
wealth v. Ireland, 27 A 2d 74G, 149 
Pa.Super. 298. 

25. Ind—Singer v. State, 142 NE 
864, 194 Ind. 397. 

42 C J. p 1316 note 44. 

26. N.C.—State v. Stanscll, 164 S. 
E 580, 203 N.C. 69. 

27. Del —State v. Hamburg, 143 A. 
47, 4 W.W.Harr. 62 

Ohio.—Keuhn v. State, 174 N E 606, 
37 Ohio App. 217— Fishwlck v. 
State, 10 Olno NP.NS, 110, af¬ 
firmed 14 Ohio CirCt.N.S., 368, 33 
Ohio Cir.Ct. 63. 

Pa.—Commonwealth v. Butler, Quar. 

Sess., 48 Lack.Jur. 217. 

42 C.J. P 1316 note 46. 

28. N.C.—State v. Rawlings, 131 8. 
E. 632, 191 N C. 265. 

42 C J. p 1316 note 47. 

29. N.J.—State v. Schulte, 93 A. 112, 

87 N.J.Law 15, affirmed 96 A. 669, 

88 N.J.Law 396. 

42 C.J. p 1316 note 51. 

690 


30. Tenn -—King v State, 11 S.W.2d 
904. 157 Tenn 635. 

31. Miss— Corpus Juris cited in 

Woodward v. State. 144 So. 895, 
896. 164 Miss. 468. 

Va.—Davis v Commonwealth, 143 S. 

E. 641, 150 Va. 611 
42 C J. p 1315 note 38. 

Xn Texas 

(1) The rule is otherwise under a 
statute defining aggravated assault 
with a motor vehicle.—MeDuffey v. 
State, Cr., 206 S W.2d 601—Guajardo 
v. State. 139 S.W.2d 85, 139 Tex.Cr. 
201 . 

(2) In a case decided under the 
law as It existed prior to the enact¬ 
ment of such statute, It was held 
that a defendant whose negligence 
without intent to commit an assault 
brought about an accident injuring 
another could not be convicted under 
the then existing statute of assault 
and battery and aggravated assault. 
—Coffey v. State, 200 S.W. 384, 82 
Tex.Cr. 481. 

Gross negligence 

Under a statute punishing injury 
through gross negligence and reck¬ 
lessness, more negligence is insuffi¬ 
cient—State ▼. Dean, 98 So. 82, 154 
La. 671. 

32. Ind.—Luther v. State, 98 N.E. 
640, 177 Ind. 619. 

42 C.J. p 1315 note 43. 

33. Mich.—People v. Goolsby, 279 N. 
W. 867, 284 Mich. 375. 

Pa.—Commonwealth v. Donnelly, 172 
A. 190, 113 Pa.Super. 173. 

I 42 C.J. p 1315 note 39. 
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ilar crime in injuring another person as a result 
of the operation of his motor vehicle; 34 and the 
intentional operation of a motor vehicle at a high 
rate of speed is a willful act, as distinguished from 
merely negligent conduct. 35 The mere fact that 
an automobile was exceeding the statutory speed 
limit is not, however, the controlling factor, and 
is only a circumstance to be considered as to wheth¬ 
er the driver was operating the car at a rate which, 
under the existing conditions, was obviously dan¬ 
gerous. 36 Thus, evidence that accused was driv¬ 
ing at a speed which is declared by statute to 
be prima facie unreasonable and imprudent is not 
in itself conclusive of his guilt; 37 nor does the 
mere fact that he was slightly exceeding a speed 
limit of ten miles an hour show conclusively such 
recklessness and willfulness as to make the act 
criminal when he strikes another person. 38 

Malice , as an element of aggravated assault, may 
be implied from the fact that accused was oper¬ 
ating a motor vehicle in such a manner as to be 
manifestly dangerous to persons lawfully using 
the street. 39 

Culpable negligence. Under a statute making it 
assault in the third degree to operate a motor ve¬ 
hicle with culpable negligence to the injury of an¬ 
other, one may not be convicted on proof of or¬ 
dinary negligence merely sufficient to support a civil 
action, 40 and in order to constitute culpable neg¬ 
ligence there must^ be coupled with the negligent 
act a reckless and wanton disregard of the rights 
of others 41 sufficient to amount to an intent to in¬ 
flict the injury or at least an indifference as to 
whether or not the injury happened. 43 A defendant 
may, however, be convicted where he was guilty 
of culpable negligence. 43 Under a statute punish¬ 
ing culpable negligence, such negligence consists 
in the omission to do an act which a reasonably 
careful and prudent man would do under like cir¬ 
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cumstances or the doing of some act which under 
like circumstances such a man would not do. 44 

Intent to do great bodily harm. In a proper 
case the specific intent in a prosecution for assault 
with intent to do great bodily harm may be in¬ 
ferred from reckless negligence in the operation 
of a car, 45 although it has been held that such neg¬ 
ligence will not sustain a finding of the specific 
intent in the absence of knowledge on the part of 
the driver that any person is present upon the high¬ 
way or is struck by the car. 46 

d. Proximate Cause and Contributory Negli¬ 
gence 

In order to sustain a conviction of assault or assault 
and battery with a motor vehicle, the act of the accused 
need not be the sole cause of injury provided it was the 
proximate cause thereof. The contributory negligence rf 
the victim may be considered but will not necessarily af¬ 
ford a defense. 

In order to sustain a conviction, the gross neg¬ 
ligence or recklessness of accused need not be the 
sole cause of the collision or accident, if it is n 
direct and proximate cause. 47 A defendant may 
be guilty, although he could not by ordinary care 
prevent the collision after he had discovered the 
danger, 48 or although the collision was accidental 
or unintentional, 49 if brought about by his gross 
or willful negligence. 

The contributory negligence of the victim is not 
a defense to the prosecution if all elements of the 
olTense are present; 50 but contributory negligence 
is a circumstance for consideration in determining 
whether or not all elements of the offense were 
present, 51 and, if the heedlessness of the victim was 
the cause of the accident, it may, unless some 
flagrant conduct be shown on the part of defend¬ 
ant driver, absolve him from that willful or wan¬ 
ton disregard of the safety of others from which 
his intent to injure and his malice could be in¬ 
ferred. 53 


34. Ill—reoplo v. Benson, 152 NE 
514, 321 Ill. 605. 46 ALU. 1056 

Okl.—Winkler v. Stale, 283 1*. 591, 45 
Okl.Cr. 322. 

35. Pa.—Commonwealth V. Nottage, 
13 PaDist. & Co. 448. 

42 C.J. p 1316 note 52. 

38b Colo.—People v. Hopper, 160 P. 
152, 69 Colo. 124 

Pa—Commonwealth v. Butler, Quar. 

Sess., 48 LackJur. 217. 

42 C.J. p 1316 note 63. 

37. Ind.—Singer v. State, 142 N.E. 
864, 194 Ind. 397. 

38. Ill.—People v. Anderson, 141 N. 
E. 727, 310 Ill. 389. 


Tex —Wright v. State, 235 S W. 886, 
90 Tex.Cr. 435 

39. Pa.—Commonwealth v. Cocco- 
dralli, 74 Pa.Super. 324. 

4b0. N.Y.—People v. Biocchlo, 18 N. 
Y S 2d 786, 259 App.Div 267—Peo¬ 
ple v. Waxman, 249 N.Y.S 180, 232 
App Div. 90. 

41. N.Y.—People v. Waxman, supra. 

42. N.Y.—People v. Waxman, supra. 

43. N.Y.—People v. Saroff, 237 N.Y. 
S. 73, 227 App.Div. 114. 

Turning against light 

N.Y.—People v. Saroff, supra. 

44. Mo.—State v. Miller, 234 S.W. 
813. 


45. Iowa—State v. Ulehardson, 162 
NW 28. 179 Iowa 770, L.U.A.1917D 
944. 

46. Iowa.—State v. Richardson, su¬ 
pra. 

47. Tex.—Ebbs v. Stale, 279 S.W. 
829, 103 Tex Cr. 49. 

48. Tex.—Ebbs v. State, supra. 

49. Tex.—Ebbs v. State, supra. 

50. Pa.—Commonwealth v. Ireland, 
27 A.2d 746, 149 Pa.Super. 298. 

51. Pa.—Commonwealth v. Ireland, 
supra. 

52. Pa.—Commonwealth v. Ireland, 
supra. 
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§ 598. -Complaint, Information, or In* 

dictment 

General rulea govern the sufficiency of complaints, 
Indictments, and Informations charging assault or assault 
and battery with a motor vehicle. 

The general rules, as discussed in Assault and 
Battery §§ 103-112, control in determining the suf¬ 
ficiency of a complaint, indictment, or information 
charging assault or assault and battery by use of 
a motor vehicle. 53 The indictment is ordinarily 
deemed sufficient if it follows the language of the 
statute. 54 It has been held that allegations are 
sufficient, although charging defendant with “will¬ 
fully committing the assault and at the same time 
negligently committing the same/' 55 and that, un¬ 
der a statute defining the offense in the disjunctive, 
allegations arc sufficient, although stated in the con¬ 
junctive. 56 

A simple assault is included within an assault 
with intent to do bodily injury by striking another 
with an automobile, 57 and an indictment or infor¬ 
mation for the latter offense will support a con¬ 
viction of the former; 58 similarly, an indictment 
for aggravated assault and battery with a motor 
vehicle will support a conviction of assault and 
battery or of assault, 59 and an indictment purport¬ 
ing to charge assault with a motor vehicle with 
intent to kill but insufficient for this purpose may 
nevertheless be sufficient to authorize defendant’s 
trial for assault and battery. 60 However, an indict¬ 
ment charging that defendant, with a motor vehicle 
as a deadly weapon, unlawfully made an assault 
on another with intent to commit a bodily injury 


on him, will not support a conviction for assault 
and battery, since it does not charge a battery. 61 

§ 599 . -Issues, Proof, and Variance 

A charge that the accused In committing an assault 
and battery with a motor vehicle acted willfully and with 
negligence may be supported by proof of either willful¬ 
ness or gross negligence, and allegations that his car 
collided with the victim may be sustained by proof that It 
struck the victim or the vehicle In which he rode. 

In accordance with general rules the allegata and 
the probata must agree, 62 and under an indictment 
alleging assault and battery by an automobile there 
can be no conviction in the absence of proof that 
the victim was injured. 63 Failure to prove the 
name of the victim as alleged in the complaint 
and information has been held a fatal defect 64 
However, a charge that a motor vehicle struck 
a named person and proof that it struck a vehicle 
in which such person was riding to his injury does 
not present a variance, 65 and it has been held that 
such a charge may be sustained by proof that de¬ 
fendant’s car struck that of a third person caus¬ 
ing the latter to collide with the victim to his in¬ 
jury. 66 A charge that defendant committed an 
assault by means of a motor vehicle “willfully and 
with negligence” may be sustained by proof of ei¬ 
ther willfulness or gross negligence. 67 An allega¬ 
tion that an assault with a truck took place upon 
a highway is sufficiently supported by proof that 
the accident occurred upon a public highway under 
construction where gates across it had been opened 
and such portion of the highway was in general 
use. 68 


53. Tex—Curtis v. State, 284 S.W. 

950, 104 TexCr. 473. 

42 C.J. p 1317 note 70. 

Certainty 

In prosecution for aggravated as¬ 
sault by willfully and with negli¬ 
gence operating an automobile, com¬ 
plaint which alleged that defendant 
"unlawfully and with negligence” 
collided with person involved was not 
uncertain.—Warren v. State, 143 S.W. 
2d 620. 140 Tex.Cr. 119. 

Allegations held sufficient 

(1) In general. 

Okl.—Beck v. State, 119 P.2d 866, 73' 
Okl.Cr. 229. 

Tex.—Clifton v. State, 3 36 S.W.2d 
• 115, 138 Tex Cr. 258—Huff v. State, 
68 S.W.2d 113, 123 TexCr. 238- 
Young v. State, 47 SW.2d 320, 120 
Tex.Cr. 39—Hernandez v. State, 16 
S.W.2d 817, 112 TexCr. 363. 

42 C.J. p 1317 note 70 [a] (3). 

(2) To allege act of negligence.— 
Franz v. State, 117 S.W.2d 97, 135 
Tex.Cr. 47. 

(3) To apprise accused of Ihe 
charge against him.—Balsden v. 


State, 68 S.W.2d 1044, 125 Tex.Cr. 
480. 

(4) Although failing to aver spe¬ 
cific intent.—Brlmhall v. State, 255 P. 
165, 31 Arlz. 522, 63 A Li.lt. 231. 
Allegations held insufficient 
Tex—McDuffev v State, Cr., 206 S. 
W.2d 60]—Bruniley v State, 27 S. 
W.2d 810, 115 TexCr 3(»2. 

42 C.J. p 1317 note 70 [a] (1), (2). 

54. Tex.—Curtis v. State, 284 S.W. 
950, 104 Tex.Cr. 473. 

42 C.J. p 1317 notes 71, 72. 

55. Tex.—Clifton v. State, 136 S.W. 
2d 116, 138 Tex.Cr. 258—Young v. 
State, 47 S.W.2d 320, 120 Tex.Cr. 
39. 

56. Tex.—Schultz v. State, 128 S.W. 
2d 36, *137 Tex.Cr. 164. 

57. Colo.—People v. Hopper, 169 P. 
152, 69 Colo. 124. 

5& Colo.—People v. Hopper, supra. 

59. Pa.—Commonwealth v. Bergdoll, 
55 Pa.Super. 186. 

60. Ga.—Wright v. State, 148 S.E. 
731, 168 Ga. 690, decision con¬ 
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formed to 149 S E. 153, 40 Ga.App. 
118 . 

Indictments for assault with intent 
to kill by motor vehicle generally 
see infra $ C64. 

61 . Colo—People ▼. Hopper, 169 P. 
152, 69 Colo. 124. 

62 . Pa.—Commonwealth v. Herr, 22 
Pa.Dlst. & Co. 21, 44 Lane L Itev. 
298. 

63. Pa.—Commonwealth v. Herr, su¬ 
pra. 

04. Tex.—Phelps v. State, 97 S.W.2d 
174, 131 Tex.Cr. 126. 

65. Mo.—State v. Carlson, 29 S.W. 2d 
135. 325 Mo. 698. 

Tex.—Warren v. State, 143 S.W.2d 
620, 140 Tex.Cr. 119. 

66. Tex.—Swift v. State, 158 S.W.2d 
775, 143 Tex.Cr. 351. 

67. Tex.—Overmire v. State, 152 8. 
W.2d 769, 142 Tex.Cr. 346—Carlton 
v. State, 48 S.W.2d 273, 120 Tex.Cr. 
12 . 

68. Tex.—Baisden v. State, 68 S.W. 
2d 1044, 126 Tex.Cr. 480. 
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§ 600. -Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

The burden rests on the prosecution to prove the es¬ 
sential elements of assault or assault and battery by 
means of a motor vehicle; intent may be presumed from 
circumstances Indicating reckless disregard for the safety 
of others. 

In prosecutions for assault or assault and bat¬ 
tery by use of a motor vehicle the burden rests on 
the state to prove the essential elements of the 
■Crime, such as that accused acted willfully or in¬ 
tentionally, or with a reckless disregard for the 
safety of others. 69 However, one driving at a 
dangerous rate of speed with a reckless disregard 
for the safety of others is presumed to have in¬ 
tended the natural and probable consequences of 
his act, so as to render him guilty of a criminal 
Assault when he strikes any person. 70 

b. Admissibility 

General rules determine the admissibility of evidence 
In prosecutions for assault or assault and battery with a 
motor vehicle. 

The general rules, as discussed in Assault and 
Battery §§ 115-123, ordinarily govern the admissi¬ 
bility of evidence in prosecutions for assault or 
assault and battery by use of a motor vehicle. 71 
In a prosecution for assault and battery committed 
by gross negligence in the operation of an auto¬ 


mobile, evidence that defendant was in an intox¬ 
icated condition is admissible on the question of 
his negligence, 72 and in showing the general cir¬ 
cumstances surrounding the accident evidence is 
admissible that an officer took intoxicating liquor 
from defendant’s companion. 73 In prosecutions 
of this character it is also competent to show that 
accused was driving in excess of the statutory speed 
limit, 74 and evidence of witnesses at a distance 
may be admissible where it tends to show that the 
speed was continued to the point of collision. 75 
The testimony of a witness who came upon the 
scene of the assault soon after it had occurred is 
competent as to the conditions upon the ground and 
the wrecked condition of defendant’s car, as bear¬ 
ing on the circumstances of the accident, and the 
guilt of defendant. 76 It is proper to admit evidence 
showing that injuries were suffered by the victim 
of the assault; 77 and in a prosecution for an as¬ 
sault by colliding with a vehicle in which persons 
were riding and causing injury to a person named, 
the fact that other persons in such vehicle were 
injured may properly be shown as a part of the res 
gestae. 78 

c. Weight and Sufficiency 

The guilt of one accused of assault or assault »rrd 
battery by a motor vehicle must be proved beyond a rea¬ 
sonable doubt to warrant his conviction. 

The proof must show the guilt of defendant be¬ 
yond a reasonable doubt in order to convict him, 7 ** 
as for aggravated assault 80 predicated on culpable 


69. NC—State v. Agnew, 164 SE 
f,78, 202 NC 755. 

I’a — Commonwealth v. Kalb. 195 A 
128. 129 Pa Super. 241—Common¬ 
wealth v Amatuccl, Quar. Sess., 29 
Pel Co. 1(50. 

Va.—Pavia v Commonwealth, 143 S. 
E. 641, 150 Va. 611. 

VO. Ill.—People v. Clink, 216 Ill.App. 
357. 

Ind—Bleiweisa v. State, 119 N E. 
375, 122 N.E 577, 188 Ind 184. 

VI. Mo.—State v. Carlson, 29 S.W. 
2d 135. 325 Mo. 698. 

Identification 

Evidence of witness accompanying 
defendant was held admissible as 
circumstance in identifying defend¬ 
ant charged with running over cer¬ 
tain persons.—Ferrell v. State, 9 S. 
W.2d 15, 177 Ark. 742. 

78. Pa.—Commonwealth v. Gayton, 
69 Pa.Super. 613. 

73. Mo.—State v. Carlson, 29 S.W.2d 
135. 325 Mo. 698. 

-74. Colo.—People v. Hopper, 169 P. 
152, 69 Colo. 124. 


75. Mo — Slate v Carlson, 29 S.W.2d 
135, 325 Mo. 698. 

76. Pa—Commonwealth v. Bergdoll, 
55 Pa.Super. 1S6. 

77. Tex—Garza v State, 277 S W. 
382. 102 TexCr. 241. 

78. Tex.—Ebbs v. State, 279 S W. 
829, 103 Tex.Cr. 49. 

79. Pel.—State v Hamburg, 143 A. 
47, 4 VV.W.Harr. 62. 

Ill—People v. Henson, 237 111 App. 
467, affirmed 152 N E. 534, 321 Ill. 
605, 46 A UR. 1056. 

42 C.J. p 1317 note 85. 

Evidence held sufficient 

(1) To sustain conviction. 

Cal.—People v. Fox, 187 P.2d 924, 
82 Cal.App.2d 913—People v. Orona, 
180 P.2d 694, 79 Cal.App 2d 820. 
Ga.—Walker v. State, 39 S K 2d 716. 
74 Ga.App. 305—Webb v. State, 23 
S.E.2d 578, 68 Ga.App 466. 

Ohio.—Keuhn v. State, 174 N.E. 606, 
37 Ohio App. 217. 

Pa.—Commonwealth v. Muska, 92 Pa. 
Super. 121—Commonwealth v. Am- 
atuccl, Quar.Sess., 29 Del.Co. 160. 

42 C.J. p 1317 note 85 [a]. 
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(2) To support finding ©>f negli¬ 
gence —Pierre v Commonwealth, 283 
SW 418, 214 Ky 454. 

(3) To show collision—People v. 
Benson, 152 NE 514, 321 Ill 605, 46 
AL.R. 1056—42 C.J. p 1317 note 85 
fe]. 

(4) To show criminal intent — 
Commonwealth v. Raspa, 9 A.2d 925 t 
138 Pa Super 26 

Evidence held insufficient 

(1) To sustain conviction—Thom¬ 
as v. State. 137 S E. 916, 36 Ga.App 
662—42 CJ. p 1317 note 85 [b]. 

(2) To show criminal intent. 
Ind—Radley v. State, 150 N.E. 97, 

197 Ind. 200. 

Pa.—Commonwealth v. Ireland, 27 A. 
2d 746, 149 Pa.Super. 298—Com¬ 
monwealth v. Kalb, 195 A. 428, 129 
Pa Super. 241—Commonwealth v. 
Butler, Quar Sess., 48 Lack Jur. 217. 
42 C.J. p 1317 note 85 [b]. 

80. Evidence held sufficient 

Ariz.—Bnmhall v. State, 255 P. 165, 
31 Arlz. 522. 53 ALR. 231. 

I Cal.—People v. Vasquez, 259 P. 1005, 

I 85 Cal.App. 575. 
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§ 601. -Questions of Law and Fact 

Questions of fact arising in a prosecution for assault 
or assault and battery with a motor vehicle should be 
submitted to the Jury on conflicting evidence. 

In accordance with the general rules, as discussed 
in Assault and Battery § 127, on conflicting evi¬ 
dence it is for the jury to determine questions of 
fact, 82 such as criminal intent 83 or intoxication. 84 
In a prosecution founded on alleged gross negli¬ 
gence in the operation of an automobile, the negli¬ 
gence of defendant and the cause of the collision 
are questions for the jury. 8 ' 5 It is a question of 
fact whether one is criminally negligent in under¬ 
taking to drive a motor vehicle upon the public 
highway at a high rate of speed when he knows 
that he is subject to sudden attacks of vertigo 


which render him unable to control a car. 88 
§ 602. — Instructions 

General rules ordinarily control In respect of Instruc¬ 
tions In prosecutions for assault or assault and battery 
by a motor vehicle. 

The general rules, as discussed -in Assault and 
Battery § 128, govern the matter of instructions in 
prosecutions for assault or assault and battery with 
a motor vehicle, 87 subject to such differences as 
may arise from the nature of an assault by a motor 
vehicle, 88 and, in accordance wiLh these principles, 
the courts have held particular instructions given 
or requested to be proper 89 or improper. 90 It has 
•been held that the jury’s attention may be called 
to a statute regulating motor vehicles, the violation 
of which is not of itself wantonness or gross neg- 


Pa.—Commonwealth v. Dever, 44 Pa. 
Diet. & Co. 34. 

S C.—State v. Sussewell, 146 S.E. 697, 
149 S C. 128. I 

Tex—Ovcrmire v. State, 152 S.W.2d 
7C9, 142 TexCr. 346—AVarren v. 
State, 143 S.W.2d 620, 140 Tex Cr. 
119—Schultz v. State, 128 S \V.2d 
36, 137 Tex.Cr. 164—Franz v State. 
117 S.W.2d 97. 135 Tex.Cr. 47- 
Young v State, 47 S W.2d 320, 120 
Tex.Cr. 39. 

Evidence held insufficient 

Tex.—Boyd v Slate. 90 S W 2d 253, 
129 TexCr. 638—lJrumley v State, 
27 S.W.2d 810, 116 TexCr. 362. 

81. N.Y.—People v. Waxman. 249 N. 
Y.S. 180, 232 AppPiv. 90. 

Evidence held sufficient 
Mo.—State v. Armbruster, 63 S W. 
2d 144. 

N.Y —People v. Bonglorno. 32 N.Y.S. 

2d 618, 263 AppDiv. 863. 

Evidence held Insufficient 
Mo—State v. Sawyers, 80 S.W.2d 164, 
336 Mo. 614. 

NY—People v. Ric«a, 75 N Y S.2d 
61, 273 AppDiv. 779—People v. 

Biocchio. 18 N.Y.S.2d 786, 259 App. 
Piv 267—People v. Waxman, 249 
N.Y S. 180, 232 App.Div. 90. 

82. NC.—State v. Wilson, 178 S.E 
226. 207 NC 866. 

Tex —Wilson v. State, 184 S.W.2d 
838, 148 Tex.Cr. 61. 

Wis — State v. dalle, 252 N.W. 277, 
214 AVis. 46. 

Backing car 

In prosecution for aggravated as¬ 
sault, guilt of defendant hacking ear 
out of parking place and striking 
complaining witness as he stepped 
out of automobile stopping in traffic 
lane was held for jury.—Huff v. 
State. 58 S.W.2d 113, 123 Tex.Cr. 238. 
Unavoidable accident 

Question whether defendant was 
guilty of aggravated assault with 


truck upon public highway, or 
whether collision was result of un¬ 
avoidable accident, was held for ju¬ 
ry. —Baisden v. State, 68 S.W.2d 
1044, 125 Tex.Cr. 480 
Evidence held sufficient to carry case 
to Jury 

Ky—Commonwealth v. Temple, 39 S. 
W 2d 228, 239 Ky. 188. 

Evidence held insufficient to carry 
case to jury 

Pa.—Commonwealth v Ireland, 27 
A 2d 746, 149 Fn Super. 298—Com¬ 
monwealth v. Donnelly, 172 A. 190, 
113 Fa.Super. 173. 

83. Miss.—AVoodward v. State, 144 
So. 895, 164 Miss. 4 68 

N.Y.—People v. Stundish, 267 N.Y.S. 
76. 149 Misc. 32. 

Va —Davis v. Commonwealth, 143 S. 

E. 641, 150 Va 611. 

42 C.J. p 1318 note 87. 

84. N.Y.—People v. Standish, 267 N. 
Y.S. 76, 149 Ml sc. 32 

85. Tex —Ratliff v. State, 254 S.W. 
965, 95 Tex Cr. 511. 

42 C.J. p 1318 note 88. 

86. Ga—Tift v. State, 88 S.E. 41, 17 
Ga App. 663. 

87. Mo.—State v. Miller, 234 S.W. 
813. 

42 C.J. p 1318 note 90. 

Necessity for charge as to malice 

As in the case of other crimes of 
like nature, in the prosecution of a 
defendant for aggravated assault 
and battery with a motor vehicle, 
the jury must be told that malice is 
ossential to conviction, but they 
should also be told that the defend¬ 
ant’s malice need not be expressly 
directed against the party Injured, 
but may be implied from the willful 
and wanton operation of an automo¬ 
bile in a manner which manifestly 
and necessarily imperiled the lives 
j and limbs of persons lawfully upon 
| the street and showed a wanton dis¬ 
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regard of their safety.—Common¬ 
wealth v. Ireland, 27 A.2d 746, 149 
1’a.Super. 298. 

88. Pa.—Commonwealth v. Ireland, 
supra. 

Stressing intent 

In ordinary assault and battery 
cases, where defendant’s intent to in¬ 
flict injury is plainly apparent, it is 
not necessary for trial judge in his 
charge to lay stress on* intent, but, 
m automobile injuries and similar 
cases. Intent becomes important, 
since the intention to commit the 
“assault and battery” is the very gist 
of the offense.—Commonwealth v. 
Ireland, supia. 

£9. Ariz—Bnmhail v. State, 255 P. 

165, 31 Ariz. 522. 53 UK. 231. 
Tex—Baisden v. State, 68 S.W 2d 
1044, 125 TexCr. 4 80. 

42 C.J. p 1318 note 90 [b]. 

Unavoidable accident 

In prosecution for aggravated as¬ 
sault by negligently driving automo¬ 
bile to collide with plaintiff’s auto¬ 
mobile, defendant’s testimony that 
something gave way in his steering 
gear and caused automobile to turn 
directly in front of plaintiff's auto¬ 
mobile called ior charge on unavoid¬ 
able accident—Wilson v. State, 184 
S AV.2d 838, 148 Tex.Cr. 61. 

90. Miss —AVoodward v. State, 144 
So 895, 164 Miss. 468. 

Mo.—State v Carlson, 29 S.W.2d 135, 
325 Mo 698 

N C.—State v. Lancaster, 180 S.E^ 
577, 208 NC. 349 

Or—State v. Stringer, 13 P.2d 340, 
140 Or. 452. 

Tex.—Guajardo v. State, 139 S.W.2d 
85, 139 Tex.Cr 201. 

Va.—Davis v. Commonwealth, 143 S. 

E 641, 160 Va. 611 
42 C.J. p 1318 note 90 [c]. 

Instruction held misleading 

Or.—State v. Stringer, 13 F.2d 840, 
140 Or. 452. 
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ligence, 91 although there is also authority to the 
contrary. 92 The jury may properly be charged 
on a statutory definition of a crime or misdemean¬ 
or as consisting of a violation of a public law in 
which there is a union or joint operation of act and 
intention or criminal negligence. 93 

§ 603. -Verdict and Findings 

Acquittal of a charge of reckless driving precludes 
conviction under a count in the same indictment charging 
assault based on the theory of reckless driving. 

Under an indictment which, in separate counts, 
charges an assault with an automobile as a deadly 
weapon, and operating an automobile recklessly, 
an acquittal of the latter charge precludes a con¬ 
viction of an assault based on the theory of reck¬ 
less driving. 94 

§ 604. — Judgment, Sentence, and Punish¬ 
ment 

A Judgment of conviction may be sufficient, although 
not expressly stating that the accused is found guilty of 
the offense charged. Sentence and punishment should ac¬ 
cord with the general rules. 

A judgment of conviction in a prosecution for 
assault or assault and battery with a motor vehicle 
may be sufficient, although it dots not state in ex¬ 
press terms that accused is found guilty of the of¬ 
fense charged. 95 The propriety of the sentence 
and punishment imposed on conviction of an as¬ 
sault or assault and battery with a motor vehicle 
will be determined in accordance with general 
rules. 96 

.§ 605. -Appeal and Error 

Under the general rules, a conviction of assault or of 
assault and battery with a motor vehicle will not be re¬ 
versed because of rulings committed to the discretion of 
the trial court, or for harmless error. 

Under the general rules, as discussed in Crim¬ 


inal Law § 1623 et seq, a conviction will not be re¬ 
versed for rulings resting in the discretion of the 
trial court where such discretion has not been 
abused, 97 or for error which is not prejudicial or 
harmful to accused. 93 

§ 606. Carrying Person in Front of Operator 

An ordinance making it an offense to carry another 
on a motor vehicle In front of the operator thereof has 
been held a valid exercise of municipal police power and 
tv apply to all persons operating motorcycles. 

An ordinance making it an offense for one op¬ 
erating a motor vehicle to carry another person on 
it in front of the operator, applicable to any per¬ 
son operating a motorcycle, has been held to he 
general with respect to all persons who operate 
motorcycles, 99 founded on a reasonable basis, 1 and 
a valid exercise of the police power of the mu¬ 
nicipality. 2 

§ 607. Driving or Operating Unlicensed or 
Unregistered Vehicle 

It has been broadly stated that all manner of things 
connected with the presence and use of motor vehicles 
upon the highways are embraced within the meaning of 
“operating” such a vehicle in violation of statutes for¬ 
bidding thtir operation if unlicensed, and that any vehicle 
propelled by power other than muscular is a motor vehicle 
within the contemplation of the statutes. 

Ill statutes making it an offense to operate an 
unlicensed motor vehicle upon the highway, the 
wnrcl “operate” has been construed to include at¬ 
tempts to operate and to embrace all matters and 
things connected with the presence and use of mo¬ 
tor vehicles upon the highway, whether in mo¬ 
tion or a f rest, 3 and, generally speaking, the term 
“motor vehicle” includes all vehicles propelled by 
power other than muscular power, 4 even though 
they may be temporarily unable to operate on their 
own power. 5 Statutes making it a crime to operate 


91. 1'a.—Commonwealth v. G&yton, 
61) Pa Super. 513. 

92. Tex.—Wright v. State, 235 S 
W. 886, 90 TexCr. 435. 

93. Ga.—Tift v. State, 88 S.E. 41, 17 
Ga.App. 663. 

94. N.C.—State v. Rawlings, 131 S 
E. 632, 191 N.C. 265. 

96. Tex.—Swift v. State, 158 S W. 

2d 776, 143 TexCr. 351. 

Neoessary implication. 

Where prosecution was brought 
under statute relating to offense of 
aggravated .assault by automobile, 
and judgment stated that trial court 
found that defendant had committed 
.an assault by means of an automo¬ 
bile, judgment In effect found de¬ 
fendant guilty of an “aggravated as¬ 
sault," especially in view of punish¬ 


ment imposed—Swift v. State, su¬ 
pra. 

96. Old—Reck v. State, 119 P.2d 
8(55, 73 Okl.Cr. 229. 

97. Fla.— - Williamson v. State, 111 
So. 124, 92 Fla. 980, 53 ALU 250. 

42 CJ p 1318 note 97. 

98. Tex—Williams v. State, 279 S. 
W 466, 102 TexCr. 648. 

42 C.J. p 1318 note 96. 

99. Neb.—In re Wickstrum, 138 N. 
W. 733, 92 Neb. 523, 42 L.R.A..N.S., 
1068. 

1. Neb.—In re Wickstrum, supra. 

2. Neb.—In re Wickstrum, supra. 

3. Vt.—State v. Lansing, 184 A. 692, 
108 Vt. 218. 

Coasting 

Acts of defendant in steering auto¬ 
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mobile, temporarily unable to be op- 
iTat«‘ii under its own power, and reg¬ 
ulating itn speed by applying brakes 
while automobile was rolling down 
hill from point upon public highway 
to whieh it had been pushed to point 
from winch it was towed, were held 
to constitute ‘'operation" of motor 
vehicle within statute prohibiting op¬ 
eration of unregistered motor vehi¬ 
cle upon public highway.—State v. 
Lansing, supra. 

4. Vt—State v. Lansing, supra. 

6. “Tractor crane” or “truck crane" 
A motor truck on which is perma¬ 
nently mounted a large crane and 
which is capable of speed of thirty 
miles an hour Is not a "tractor crane" 
within statute exempting tractor 
cranes from license requirements, 
but is a "truck crane," and hence op- 
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a motor vehicle without a license mean operation 
without the appropriate license prescribed by law , 6 
and should be strictly construed . 7 An operator 
of a motor vehicle may be proceeded against re¬ 
gardless of the fact that he is merely an agent of 
the owner , 8 and, where the owner of a motor ve¬ 
hicle permits its improper operation by another 
on dealers* plates, such owner may be convicted 
for violation of general statutes forbidding opera¬ 
tion of motor vehicles without the required regis¬ 
tration despite the fact that he obtained no remun¬ 
eration from the use of his vehicle . 9 

Vehicle licensed in wrong zveight class . Under 
statutes making it an offense to operate a motor 
vehicle upon a public highway under a license for 
a class other than that to which such vehicle prop¬ 
erly belongs, it is a violation of the statute either 
to under-register 10 or over-register 11 a vehicle. 
There is a conflict among the authorities as to 
whether operation of a motor vehicle with a great¬ 
er load than that called for by the license consti¬ 
tutes a violation of statutes of this character . 12 
Some authorities hold that the operation of the ve¬ 
hicle with a load in excess of that for which it is 
licensed, in and of itself, constitutes an offense in 


violation of the statute , 18 even though the license 
purchased corresponds to the capacity of the ve¬ 
hicle as rated by the manufacturer ; 14 but other 
authority has held that purchase of a license which 
corresponds to the rated capacity of the vehicle 
complies with the law regardless of the load ac¬ 
tually carried , 15 so that, where one has purchased 
a license corresponding with the manufacturer's 
rated capacity, he is not guilty of violating the 
statute, even though he operates the vehicle with a 
load in excess thereof . 16 Under statutes of this 
character the owner is the person in whose name 
the vehicle is registered . 17 Under reciprocity stat¬ 
utes an out-of-state vehicle is protected where it 
carries a load permitted under the license of its 
home state , 18 but, where it carries a load in 
excess thereof, it is not duly registered for opera¬ 
tion in the state of the forum and, therefore, vio¬ 
lates the laws of the latter even after giving effect 
to the obligations of reciprocity . 19 

Permit to move contrivance dangerous to road 
surface. Under a statute providing that no vehicle, 
engine, or contrivance of whatever weight shall be 
moved on or over any way or bridge which has 
any flange, rib, clamp, or other object attached like- 


eratlon thereof without license upon 
public highway is In violation of 
statute. 

N.Y.—People v. P T. Cox Const. Co. 
15 N.Y.S 2d 756, 172 Ml.sc 214, af¬ 
firmed 19 N Y S 2d 115. 259 App 
Div 707. 

Vt.—State v. Lansing, 184 A. 692. 108 
Vt. 218. 

Poor mechanical condition 

Automobile which was in poor me¬ 
chanical condition and temporarily 
unable to be operated under its own 
power was hold “motor vehicle" 
within statute prohibiting operation 
of unregistered motor vehicle upon 
public highway.—State ▼. Lansing, 
supra. 

6 . N.C.—Patterson v. Southern Ry. 
Co., 198 S E. 364, 214 N.C. 38. 

Chang's of snglns 

Where chauffeur was in lawful 
possession of truck which was prop¬ 
erly licensed and chauffeur had cer¬ 
tificate of registration establishing 
such fact but engine number was in¬ 
correctly stated in certificate because 
engine had been replaced and correc¬ 
tion of records was in progress, 
chauffeur, who produced duplicate 
certificate showing that correction 
had been made in respect of engine 
number, did not violate the statute 
relating to registration of motor ve- 
hicles.—People v. Palter, 66 N.Y.S.2d 
388, 271 App.Div. 882. 

Prior to ame ndme n t 

Persons operating semitrailers be¬ 


fore statutory amendment fixing 
amount of license fee cannot be con¬ 
victed of misdemeanor in falling to 
pnv license foe—People V. ratten, 
170 N E 280, 33S Ill. 3S3. 

7. Mass—Peabody v. Currier, 190 
N.E 521, 286 Mass. 295. 

8. Ala—Opdvke v. Anniston, 78 So. 
634. 16 Ala App. 436. 

Ga.—Davis v. State, 135 S.E. 916, 
163 (3a 247. 

9. N.Y.—People v. Christensen & 
Weiss, 294 N.YS. 591, 250 App.Div. 
470. 

10. Tex.—Cook v State. 128 S.W.2d 
48, 137 Tex.Cr. 54. 

11. Tox—Cook v. State, supra. 

12. Iowa—State v. Robbins, 15 N.W. 
2d 877, 235 Iowa 602. 

13. Ark—State v. Forrnby, 114 S. 
W.2d 5, 195 Ark. 746. 

Iowa.—State v. Robbins, 15 N.W.2d 
877, 236 Iowa 602. 

Basis of license cost 

The cost of license of a truck 
which is used upon the highways as 
ft place of business is based largely 
on the servitude to which the road 
is subjected by the weight of vehi¬ 
cle and its load.—State v. Robbins, 
supra. 

14. Ark.—Commercial Warehouse v. 
State, 62 S.W.2d 20, 187 Ark. 837. 

16. Ala.—Waters v. State, 142 So. 
113, 25 Ala App. 144. 

16. Ala.—Waters v. State, supra. 
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Okl—State v. Noble, 22 P.2d 931, 54 
Okl Cr. 391. 

17. N.J —General Motors Accept¬ 
ance Corporation v Hayes Motor 
Co., 172 A. 343, 12 NJ.Misc. 384 

Bight8 of third person following lal- 
snre of vehicle 

(1) Conditional seller's assignee, 
although "owner" within Conditional 
Sales Act, was held not "owner" 
within Motor Vehicle Act; hence, as 
against company, truck seized for 
overloading could not be detained un¬ 
til payment of fine, and garagoman 
storing truck seized for overloading 
had no storage lien—General Motors 
Acceptance Corporation v. Hayes 
Motor Co., supra. 

(2) Where truck conditionally sold 
is seized for overloading, state Is not 
"purchaser" or "creditor acquiring 
lion” within statute invalidating con¬ 
ditional sales contracts not filed — 
General Motors Acceptance Corpora¬ 
tion v. Hayes Motor Co. ( supra. 

(3) Statute barring replevin In 
case of distress for tax or fino is in¬ 
applicable to case of person not sub¬ 
ject to tax; hence, it did not pre¬ 
clude replevin by conditional seller's 
assignee for truck seized for over¬ 
loading.—General Motors Acceptance 
Corporation v. Hayes Motor Co., su¬ 
pra. 

18. Iowa.—State v. Robbing, ll N. 
W.2d 877. 235 Iowa 602. 

19. Iowa.—State v. Robbing, gupra. 
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1y to injure the surface of such way or bridge, 
without a permit, it is an offense to move ovei a 
highway without a permit a gasoline shovel of cat¬ 
erpillar type, the propulsive power of which is exer¬ 
cised by means of a flexible band, if such contriv¬ 
ance is so constructed that it has a flange or other 
object attached likely to injure the surface of tfte 
way when moved over it, 20 and the fact that such 
machines arc exempted by other statutory provisions 
from procuring permits as to weight is immaterial, 21 
but, if such contrivance is not so constructed or 
equipped that its movement over the highway is 
likely to injure the surface, there is no violation 
of the statute in moving it without a permit. 22 

Indictment or information. In accordance with 
general rules, an indictment or information under 
such statutes must allege every fact necessary to 
constitute the offense charged and to bring accused 
within the statutory provisions. 23 Indictments or 
informations charging the operation of unregis¬ 
tered vehicles need not negative the exceptions 
made by the statute in favor of nonresidents; 24 
nor is it necessary to set forth in the indictment 
or information matters of defense only, 25 or facts 
of which the court will take judicial notice. 20 Un¬ 


der a staiute which forbids the operation of a mo¬ 
te* vehicle anywhere in the state without its hav¬ 
ing been registered, an indictment need not charge 
that the operation complained of was upon a street, 
road, highway, or other public thoroughfare. 27 

Under a charge of operating a motor vehicle 
not properly registered a defendant may not be 
convicted on proof that, while the vehicle had been 
properly registered, the license plates thereon were 
actually those of the former owner. 23 

Evidence and trial . General rules apply in pros¬ 
ecutions for violations of such statutes, 29 and in 
accordance therewith proof beyond a reasonable 
doubt is required to sustain a conviction. 30 

§ 608. Driving or Using without Required 
Lights or with Improper Lights 

Statutes sometimes create offenses with respect to 
lights to be used or displayed on motor vehicles. 

Various statutes regulating the use and operation 
of motor vehicles make it an offense to fail to dis¬ 
play certain specified lights on vehicles in use upon 
the streets or highways during certain hours, 31 or 
to use headlights which interfere with the sight of 
or temporarily blind the drivers of vehicles ap- 


20. Me.—State v. Hughes. 152 A 
315. 123 Me 378. 

21. Me.—State v. Hughes, supra 

22. Me—State v. Hughes, supra. 

23. Vt—-State v. Caplan. Vt., 135 A. 
705. 100 Vt. 140. 

42 C.J. p 1320 note 2«6. 

Following- language of statute 

Ga— Hawkins v. State, 108 SE 551, 
58 CSa App 386. 

Accusation held sufficient 

Ga.—Davis v. State, 135 S12. 91G, 
163 Ga. 247—Cumbie v. State, '145 
S.E. 667, 38 Ga.App. 744. 

Me.—State v. Hughes, 152 A. 315, 
129 Me 378. 

Tex - -Mosley v. State, 141 S W 2d 
695, 139 Tex Cr. 433—Cook v State, 
128 S W.2d 48, 137 Tex Cr. 54. 

Aoonsatloa held Insufficient 

Tex.—George v. State, 145 S.W.2d 
187, 140 TexCr. 362—Bassett v. 
State, 139 S.W.2d 267, 139 Tex.Cr. 
65. 

24 . Okl.—State v. Shafer, 179 P. 782, 
15 Okl.Cr. 610. 

25 . Vt. — State v. Caplan, 136 A. 705, 
100 Vt. 140. 

42 C.J. p 1320 note 30. 

28. Vt.—State v. Caplan, supra. 

42 C.J. p 1320 note 31. 

27. Tenn.—State v. Seinknecht, 188 
S.W. 534, 136 Tenn. 130. 

28 . Pa.—Common wee 1th v. Beck¬ 

with, 36 Pa.Pist. & Co 687, 22 Erie 
Co. 64, 88 Pittsb Leg.J. 198. 


29. Evidence held admissible 

Tex.—Mosley v. State, 141 S.W.2d 
595, 139 TexCr. 433. 

Xnotraotions 

Ga—Curnhie v. State, 145 S E. 667, 
38 Ga App. 744. 

Evidence held sufficient to carry ease 
to Jury 

Mass—Commonwealth v. Henrich, 
161 N.E. 815, 263 Mass. 579. 

30. Me.—State v. Hughes, 152 A. 
315. 129 Me 378. 

Tex—Long v. State, 113 S.W.2d 1244, 
134 Tex.Cr. 45. 

Evidence held Insufficient 

(1) In general—Long v. State, 113 
S.W.2d 1244, 134 Tex.Cr. 45. 

(2) Evidence that truck was li¬ 
censed at weight of eighteen thou¬ 
sand pounds, that load was set by 
law at seven thousand pounds, there¬ 
by leaving eleven thousand pounds 
as registered and licensed weight of 
truck, and that at time state weight 
inspector weighed truck and load its 
gross weight was thirty thousand 
eight hundred pounds, was insuffi¬ 
cient to support conviction of operat¬ 
ing the truck under a license for a 
class other than that to which truck 
properly belonged, notwithstanding 
proof of overload, In absence ot proof 
as to what the proper registration 
of vehicle should have been.—Mosley 
v. State, 141 S.W.2d 595, 139 Tex.Gr. 
433. 


31. Ala —Brown v. Ace Motor Co , 8 
So 2d 5K5. 30 Ala App. 479, cer¬ 
tiorari denied 8 So 2d 588, 243 Ala 
92 

Ohio Mossmon v. City of Cincin¬ 
nati, App, 34 N E 2d 246—Korn v. 
Contract Cartage Co., 9 N.E.2d 869, 
55 Ohio App. 481. 

42 CJ. p 1320 note 33. 

Validity of regulations with respect 
to lights generally see supra § 36. 
Defense 

Fact that highway patrolman gen¬ 
erally issued only n warning tag to 
first offenders for driving a motor 
vehicle with only one light burning 
and that accused would not have 
been arrested therefor had the pa¬ 
trolman not found intoxicating liquor 
in motor vehicle would not preclude 
conviction of a first ollonder for op¬ 
erating a motor vehicle upon a state 
highway in the nighttime with only 
one headlight burning—Brown v 
State, 125 F.2d 235, 74 Okl.Cr. 249. 

Evidence held sufficient 

To sustain conviction. 

N.Y.—People v. Killmeyer, 13 N.Y.S 
2d 839, 171 Misc. 778 
Okl.—Brown v. State, 125 P.2d 235, 
74 Okl Cr. 249. 

Pa—Commonwealth v. Bailey, 91 Pa. 
Super. 17. 

Instruction to jury that it was un¬ 
lawful to drive motor vehicle at night 
with only one headl ght burning was 
proper.—Loudermllk v. State, 152 S.E. 
593, 41 Ga.App. 286. 
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proaching from the opposite direction, 82 or which 
have not been tested or approved by particular 
agencies. 33 While a statute or ordinance requir¬ 
ing specified lights on motor vehicles upon streets 
and highways does not apply to vehicles left stand¬ 
ing at the side of streets or highways, 34 other stat¬ 
utes are applicable to parked vehicles. 35 Failure 
to have a motor vehicle equipped with reflectors 
does not constitute an offense where the omission 
occurs in the daytime and the statutory require¬ 
ment, as to reflectors, applies only between sunset 
and sunrise. 88 

Under a statute providing that every motor ve¬ 
hicle while in use during certain hours shall dis¬ 
play certain lights, the person in control of the 
motor vehicle at the time of its use and violation of 
the statute is responsible, 37 and, if such person is 
the owner, he alone is liable. 38 While criminal in¬ 
tent is an essential element of the offense of driving 
without proper lights, 39 this intent is merely an 
intent to do the act which results in the violation 
of the law, and not an intent to commit the crime 
itself. 40 Where specific criminal intent is not 
made an essential element of the offense by the 
terms of such statutes, proof thereof is generally 
held to be unnecessary to sustain a conviction, 41 
and where such act is done voluntarily and delib¬ 
erately, the offense cannot be said to have been 


committed by misfortune or accident within the 
meaning of a statutory provision that a person shall 
not be found guilty of any crime or misdemeanor 
committed by “misfortune or accident.” 42 Where 
the lights on a vehicle become suddenly extin¬ 
guished, it is the duty of the driver to stop and not 
drive further upon a public highway. 43 

Appeal and error . Where there was competent 
and relevant evidence to support a finding against 
accused, which was based on conflicting evidence,, 
the appellate court will not consider the credibil¬ 
ity of the witnesses and the contradictions in their 
testimony. 44 

§ 609. Driving Recklessly; Endangering 
Public 

a. General considerations 

b. Essentials of, and acts constituting, 

offense 

a. General Considerations 

Various statutes, the validity of which has been up¬ 
held, have defined the offense of reckless driving. 

The reckless operation of a motor vehicle in a 
public place is punishable under some statutes, the 
statutes, although varying somewhat in the de¬ 
scription of the offense, being alike as to its gist, 
which lies in reckless driving. 45 It has been held 


39. Iowa—State v. Claiborne, 170 N 
W. 417, 185 Iowa 170, 3 A.L.R. 392. 
42 C.J. p 1320 note 35. 

33. Cal.—In re Hmkelman. 191 P. 
682, 183 Cal. 392, 11 A.L.R. 1222. 

42 C.J. p 1320 note 36. 

34. Iowa—llarlan v. Kraschel, 146 
N.W. 463. 164 Iowa 667. 

42 C.J. p 1321 note 37. 

35. Pa.—Commonwealth v. Leavitt, 
36 Fa.Dlst. & Co. 126, 31 Mun.L 11 
91. 

42 C.J. P 1321 note 38. 

36. N.Y.—People v. Palmitor, 16 N. 
Y.S 2d 858. 

37. R I.—State v. Myette, 76 A. 664, 
30 R.I. 556. 

42 C.J. p 1321 note 39. 

38. R.I.—State v. Myette, supra. 

39. Ga.—Nelson v. State, 107 S.E. 
400, 27 GaApp. 50. 

40. Ga.—Nelson v. State, supra. 

42 C.J. p 1310 note 10. 

41. Kan.—Hays v. Schuler, 193 P. 
311, 107 Kan. 635. 

42 C.J. P 1321 note 41. 

49. Ga—Nelson v. State, 107 S.E. 
400, 27 GaApp. 60. 

43. Ga—Puller v. State, 126 S.E. 
302, 33 Ga.App. 372—Nelson v. 

State, 107 S.E. 400, 27 GaApp. 60. 


44. Pa—Commonwealth v. Bailey, 
91 l’a.Super. 17. 

45. Md.—State v. Magaha, 32 A. 2d 
477, 182 Md 122. 

42 C.J p 1321 note 43. 

Nature or grade of offense 

(1) Under some statutes, reckless 
driving- is not a mere traffic viola¬ 
tion, but is a crime.—People v. Gro¬ 
gan, 183 NE 273, 260 NY. 138, 86 
ALR. 126'6--Sheridan v. Fletcher. 58 
N.Y S 2d 466, 270 App.Div. 29—Peo¬ 
ple v. Rosenthal, 14 N Y.S 2d 794, 171 
Miso 954—Luckie v. Goddard, 13 N. 
Y.S 2d 80S, 171 Misc. 774—People v. 
Sandner, 229 N.Y.S. 545, 162 Misc. 
41—People v. Kasloff, 64 N.Y.S. 2d 
455. 

(2) It Is a misdemeanor and not 
one of the minor offenses dealt with 
summarily by magistrates.—People 
v. Grogan, 183 N.E. 273, 260 N.Y. 138, 
86 A.L.R. 1266—People v. Rosenthal, 
supra—reoplo v. Sandner, 292 N.Y.S. 
545, 162 Misc. 41. 

(3) It has also been stated that 
the offense of reckless driving is not 
of the grade above a misdemeanor.— 
People ex rel. Cooley v. Wilder, 255 
N Y.S. 218, 234 App.Div. 266. 

Bepeol of statute 

(1) The statute, penalizing opera¬ 
tion of motor vehicle upon state 
highways recklessly or so as to en¬ 
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danger property, or the life or limb, 
of any person was repealed by subse¬ 
quent statute, defining and penalizing 
reckless driving.—Flournoy v. State, 
2 So.2d 329. 30 Ala App 154—Antho¬ 
ny v. State, 186 So. 185, 28 Ala App. 
415—Pate v. State, 143 So. 208, 25 
Ala.App. 208. 

(2) In such case a prosecution or 
conviction under the repealed statute 
was regarded as improper and in¬ 
effective —Flournoy v. State, supra 
—Anthony v. State, supra—Pate v. 
State, supra. 

(3) Act amending repealing clause 
of act which repealed conflicting pro¬ 
visions of act providing for regula¬ 
tion of traffic upon highways, so as to 
repeal all conflicting laws or parts 
thereof, '‘especially all provisions ol M 
certain acts "in conflict herewith,” 
repealed merely conflicting provi¬ 
sions of enumerated statutes, and: 
hence did not repeal provision of one 
of them making it misdemeanor to 
injure person by gross recklessness 
in operating automobile.—State v. 
Dietrich, 162 So. 186, 182 La. 581. 

Operation In careful and prudent 
manner 

In a case in which a conviction un¬ 
der a municipal ordinance was up¬ 
held, it was stated that a prosecu¬ 
tion will lie for violation of ordi- 
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that the act of driving recklessly so as to injure 
persons upon the highway is an offense under a 
statute penalizing a breach of the peace by “tumul¬ 
tuous and offensive carriage.” 46 It has, however, 
been held that there can be no conviction of op¬ 
erating a motor vehicle at such a reckless speed 
as to endanger the safety of others under a mu¬ 
nicipal ordinance which was clearly intended to 
apply only to those conveyances which are drawn 
by horses, mules, or other beasts. 47 

Offenses under statutes which refer solely to 
speed and which do not characterize excessive speed 
as reckless driving arc considered infra §§ 641-650, 
notwithstanding such statutes may be referred to 
as “reckless-driving” statutes. 

Validity of regulation. The validity of statutes 
defining the offense of reckless driving, 48 or the of¬ 
fense of operating a motor vehicle in a manner 
which would endanger the lives or safety of the 
public, 49 has been upheld, on the ground that such 
a statute constitutes a valid exercise of the police 
power/* 0 and as against the objection that the par¬ 
ticular statute is vague, uncertain, or indefinite, 51 
that it penalizes a mere state of mind, 52 or that 
it violates a constitutional provision that accused 
shall be fully and plainly informed of the character 
and cause of the accusation. 53 A municipal ordi¬ 
nance penalizing reckless driving has been declared 
invalid, however, on the ground that the subject 
is of state-wide concern and that the legislature 
had appropriated the field by the enactment of a 
penal statute applicable to reckless driving. 54 

Distinct offenses. While it has been held that 
accused cannot be convicted of reckless driving 

nances requiring operation of motor 
ri'lwlPH in a careful and prudent 
manner—Citv of Cape (liuirtNu v. 

Bennett, Mo.App., 27 S.W.2d 447. 

46. VI.--State v. Boyd. 99 A. 615. 

91 Vt. 88 

47. Okl —Shawnee v. Landon, 106 P. 

652, 3 Okl Cr. 440. 

48L Cal—People v. Steel, 92 P.2d 
815. 35 Cal.App 2d Supp. 748. 

Ill —People v. Green, 13 N E 2d 278, 

368 Ill. 242, 115 A.L.K. 348. 

49. Mass.—Commonwealth v. Pentz, 

143 N.E. 322, 247 Mass. 500, 509. 

42 C.J. P 1321 note 44 [a], [c]. 

50. Conn.—Stale v. Andrews, 141S A. 

840. 108 Conn. 209. 

Ill.—People v. Green, 13 N.E.2d 278, 

368 Ill. 242, 115 A.LR. 348. 

61. Cal.—People v. Smith, 92 P.2d 
1039, 36 Cal.App.2d Supp. 748. 

Conn.—State v. Andrews, 142 A. 840, 

108 Conn. 209. 

Ill.—People v. Green, 13 N E.2d 278, 

368 IU. 342, 115 A.L..H, 348. 


for a failure to turn to the right when signaled 
from the rear by one desiring to pass where such 
conduct constitutes a distinct offense differently 
punishable, 55 the view has apparently been taken 
that the fact that making a left turn without sig¬ 
naling constitutes the violation of a specific stat¬ 
ute in that regard docs not necessarily prevent a 
prosecution based on such act under the reckless- 
driving statute. 56 Under some circumstances the 
same act may constitute a violation of a statute di¬ 
rected against reckless driving and also a viola¬ 
tion of a municipal ordinance directed against 
speeding. 57 Some statutes penalize as distinct of¬ 
fenses the act of driving a motor vehicle reckless¬ 
ly and the operation of such a vehicle in a manner 
so as to endanger the lives or safety of the public, 58 
and a person may commit such offenses at the same 
time. 59 

Under some statutes the offense of reckless driv¬ 
ing or operation, 60 or the offense of operation so 
as to endanger the property, life, or limb of any 
person, 61 is distinct from the offense of driving 
while under the influence of intoxicating liquor, 
and, even though a statute penalizes the operation 
of a motor vehicle recklessly or while under the 
influence of intoxicating liquor, so that the lives 
or safety of the public is in danger, the act of 
reckless driving is a distinct offense and is punish¬ 
able without regard to whether or not the person 
is intoxicated. 62 

The statutory offense of operating a motor ve¬ 
hicle negligently, so that the lives or safety of the 
public might he in danger, is separate and distinct 
from the offense of manslaughter, 63 even though 

55. NY—People v. Aldrich, 191 N. 
Y.S 899. 

56. r« — Commonwealth v. Diehl, 35 
PaDist. & Co. 503. 

57. N Y.—People v. Fitzgerald, 168 
NTS. 930, 101 Misc. 695. 

58. Conn—State v. Andrews, 142 A. 
840, 108 Conn 209. 

Mass—Commonwealth v. Gulllemet- 
te. 137 N E. 700, 243 Mass. 346. 

42 C J. p 1321 note 44. 

59. Mass. —Commonwealth v. Guil¬ 
lemot to, supra. 

42 C.J. p 1321 note 49. 

GO. Conn — State v. Andrews, 142 A. 
840, 108 Conn. 209. 

N.M.—State v, Sianeros, 82 P.2d 274, 
42 N.M. 500. 

61. Conn.—State v. Andrew^, 142 A. 
840, 108 Conn. 209. 

62. Me—State v. Derry, 108 A. 568, 
118 Me. 431. 

63. Mass.—Commonwealth v. Ma¬ 
guire, 48 N.E.2d 665. 313 Mass. 669. 


Okl— Ex parte Daniels, 273 P. 1010, 
41 Okl.Cr. 399. 

Tex—Ex parte Mooney, 291 S W. 216, 
106 Tex Or 156. 

42 C.J. p 1321 note 44 [hi. 

52. Cal —People v. MeNult, 105 I* 
2d 657, 40 Cal App 2d Supp 8”,5— 
People v. Smith, 92 1* 2d 1039, 36 
Cal.App 2d Supp 748 

53. W.Va— State v. Mangus, 198 S. 
E 872, 120 W.Va. 415. 

54. Arlz—Keller v. State, 47 P.2d 
442, 46 Ariz 106. 

Power not reserved to municipality 

Proviso, In seel ion dealing wilh 
width of highways in chapter of 
statutes constituting highway code, 
which excluded portions of highways 
within city limits from provisions of 
chapter, did not leave subject of 
reckless driving within city limits 
under control of city, since word 
“chapter" was intended to be "sec¬ 
tion,” and proviso affected only width 
of highways.—Keller v. State, su¬ 
pra. 
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both offenses originate in the same act.® 4 Where 
a statute which prohibits reckless driving defines 
the offense separately with respect to speed per¬ 
mitted in specified areas, each provision creates a 
separate offense independent of the other and is 
punishable as such.® 6 

b. Essentials of, and Acts Constituting, Of¬ 
fense 

The essential elements of the offense of reckless or 
dangerous driving, as prescribed by the statute or other 
regulation defining the offense, must exist In order to ren¬ 
der a person guilty of the offense. Usually the determina¬ 
tion of guilt is to be made In the light of the surrounding 
circumstances. 

The elements which constitute the offense of 
reckless driving depend largely on the statutory 
definition of the offense, 66 and, in order to render 
a person guilty of reckless or dangerous driving, 
the essential elements as prescribed by the statute 
or other regulation defining the offense must ex¬ 
ist. 67 Under some statutes the operation charged 
must have been upon a highway or in a place to 
which the public has access in order to render ac¬ 
cused guilty, 68 and interference with the free and 
proper use of the highway or endangering of us¬ 


ers of the highway must be unreasonable. 6 ® 

Any one of several specified acts, omissions, or 
manners of driving may constitute the offense, 70 
and the designation "reckless driving” in some of 
the statutes is merely a name for the offense. 71 
Accused must have done something more than 
merely commit an error of judgment, 72 or some¬ 
thing more than merely make a mistake while learn¬ 
ing to operate a motor vehicle. 73 The fact that 
the conduct of accused might render him liable in 
a civil action for damages is not in itself suffi¬ 
cient to render him guilty of reckless driving. 74 
Among particular acts or types of conduct which 
have been regarded as not in themselves rendering 
accused guilty of reckless driving are mere vio¬ 
lation of a traffic regulation, 75 evasion of a red 
light, 76 failure to use chains, 77 and driving a ve¬ 
hicle while under the influence of intoxicating liq¬ 
uor. 78 It has been said, however, that reckless 
driving may be based on violations of rules of the 
road, 79 although all such violations may not b<‘ 
reckless driving. 80 

Subject to the effect of a statute penalizing as 
reckless driving the operation of a motor vehicle 


04. Mass—Commonwealth v. Ma¬ 
guire, supra. 

65. N.C.—Sm to v. Mills, 106 S.E 
677, 181 N.C. 530, 534. 

42 C.J. p 1322 note 52. 

66. NC—State v. Sullivan, 227 N. 
W. 230, 231. 68 N.C. 732. 

67. NC.—State v. Folger, 191 S.E. 
747. 211 N.C. fi95. 

Nature of vehicle 

A trolley bus was not a "motor ve¬ 
hicle," within meaning of the section 
of a municipal code providing that, 
whoever operates a motor vehicle 
without due regard for safety and 
right of pedestrians and drivers and 
occupants of other vehicles, and so 
as to endanger life, limb, or property, 
shall be deemed guilty of a misde¬ 
meanor. and conviction could not be 
had thereunder of one operating a 
trolley bus.—City of Dayton v. De 
Brosse, 23 N.E.2d 647, 62 Ohio App. 
232. 

68 . Mass—Commonwealth v. Ma¬ 
guire, 48 N.E 2d 665, 313 Mass. 669. 

Purpose of statute 

Reckless driving statute was en¬ 
acted for the protection of other mo¬ 
torists, pedestrians, and property up¬ 
on the highway.—Gause v. State, 
Miss., 34 So.2d 729. 

Xlghway partially closed 

Where the state has duly closed a 
highway to the public and has pro¬ 
vided a detour, the portion so closed 
is not a highway, and & conviction 
for allegedly reckless driving there¬ 


on is not permissible —Common¬ 
wealth v. Diehl, 35 Pa Dlst & Co 503 

69. N.Y.—People v Grogan, 183 N. 
E. 273, 260 N Y. 138, 86 A.L.R. 1266 
—People v. Sas, 16 N.Y.S 2d 380, 
172 Misc 815—People v. Iliggins, 
2 N.Y.S 2d 345. 165 Misc 503. 

70. Iowa—Neessen v. Armstrong, 
239 N.W. 56, 213 Iowa 378. 

N.C—State v. Folger, 191 S.E. 747, 
211 NC. '695. 

Tenn—Barkley v. State, 54 S.W.2d 
944, 165 Tenn. 309. 

Za Pennsylvania 

(1) It has been held that the stat¬ 

ute, providing that reckless driving 
shall include "any person who drives 
any vehicle . . . upon a high¬ 

way carelessly and wilfully, or wan¬ 
tonly disregarding the rights or 
safety of others, or in a manner so 
as to endanger any person or prop¬ 
erty," describes but a single offense 
and that the gravamen of such of¬ 
fense is willfully or wantonly endan¬ 
gering any person or property,— 
Commonwealth v. Michails, 43 Pa. 
Dist. & Co. 221. 

(2) The view has been taken that 

such statute does not define three 
separate offenses but, at most, de¬ 
fines two acts which would consti¬ 
tute reckless driving.—Common¬ 
wealth v. Frisch, 41 Pa.Dist. & Co. 
266, 67 Montg.Co. 158—Common¬ 

wealth v. Trlsch, 41 Pa.Dist. & Co. 
221—Commonwealth v. Shriver, 35 
Pa.Dist. & Co. l. 

(3) The view has also been ex¬ 
pressed that such statute describes 
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three phases of one offense rather 
than three separate and distinct of¬ 
fenses.—Commonwealth v. Kline, 35 
Pa.Dist. & Co. 19—Commonwealth v. 
Douglas, 31 Pa Dist. & Co. 231. 

71. Iowa —Neessen v. Armstrong, 
239 N.W. 56, 213 Iowa 378. 

72. N.Y.—People v. Whitby, 44 N.Y. 
S 2d 76—People v. Davis, 9 N.Y.S. 
2d 620. 

73. Ill.—People v. Ribstein, 234 III. 
App 440. 

74. NC—State v. Ogle, 31 S E.2d 
444, 224 N.C. 468. 

75. N.C—State v. Ogle, supra. 

Danger to life, limb, or property not 
involved 

NC.—State v. Cope, 167 S.E. 456, 204 
NC. 28. 

76. N.Y.—People v. Sweet, 225 N.Y. 
S. 182, 130 Misc. 612. 

77. Pa.—Commonwealth v. Shriven 
35 Pa.Dist. & Co. 1. 

78. Conn.—State v. Licari, 43 A.2d 
450, 132 Conn. 220. 

N.M.—State v. Slsneros, 82 P.2d 274, 
42 N.M. 500. 

79. Miss.—Crystal v. State, 112 So. 
687, 147 Miss. 40. 

N.Y.—People v. Kosik, 258 N.Y.S. 70, 
144 Misc. 403—People v. McKeon, 
236 N.Y.S. 591, 134 Misc. 697. 
N.D.—State v. Sullivan, 227 N.W. 
230, 58 N.D. 732. 

Pa.—Commonwealth ▼. Diehl, 35 Pa. 
Dist. & Co. 503. 

8Q. N.D.—State v. Sullivan, 227 N. 
W. 280, 58 N.D. 732. 
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m excess of the speed limit, as discussed infra § 
610, the question whether the offense has been 
committed must usually be determined in the light 
of the surrounding circumstances in the case of 
the offense of operating a motor vehicle reck¬ 
lessly or heedlessly, 81 or in such a manner as to 
endanger the lives and safety of the public. 82 Ac¬ 
cordingly, in determining the guilt of accused, his 
manner of driving has to be considered with respect 
to the time when, 88 and place where, 84 the al¬ 
leged violation occurred, the condition of the vi¬ 
cinity as to light or darkness, 85 the width of the 
highway, 86 the amount of traffic thereon at the 
time, 87 the position of other vehicles, 88 the right 
of way as between vehicles, 88 the condition of the 
motor vehicle and the brakes with which it is 
equipped, 90 the weight of the vehicle, 91 the oppor¬ 
tunity for observation, 92 the chance of being able 
to stop or avoid a collision, 93 and driving by ac¬ 
cused while under the influence of intoxicating 
liquor. 94 

Accident or injury . Under some statutes, it is 
essential that an accident or injury should occur 
in order to render accused guilty. 95 Under other 
statutes, however, it is not essential that a person 
should be injured in order to constitute the of¬ 
fense. 96 Conversely, the mere fact that an acci¬ 


dent or collision occurred does fiot render ac¬ 
cused guilty of reckless driving. 97 

Speed. Subject to the effect of a statute mak¬ 
ing the operation of an automobile in excess of 
a specified rate of speed an offense of reckless or 
dangerous driving, as discussed infra § 610, reck¬ 
lessness or heedlessness in the operation of a motor 
vehicle is not determined alone by the rate of speed 
or velocity with which a car is traveling, 93 and 
the fact alone that the vehicle is operated at a 
high rate of speed does not constitute reckless op¬ 
eration. 99 However, the question of speed may be 
an important clement in determining whether the 
driving of the person charged was reckless or dan¬ 
gerous, 1 and is one of the many circumstances that 
may be considered in connection with the issues of 
each case. 2 Merc speed in excess of that allowed 
by statute is not of itself sufficient to render ac¬ 
cused guilty of reckless driving under some stat¬ 
utes; 3 reckless or dangerous driving may be es¬ 
tablished without regard to the speed limit. 4 So, 
one may be guilty of reckless driving, although 
traveling at -less than the rate permitted by the 
speed regulations, 5 where a statute provides that 
driving in excess of a certain speed shall be pre¬ 
sumptive evidence of driving at a speed which is 
not careful and prudent, merely exceeding such 


81. Mars—Commonwealth v. Guil- 
lemette, 137 N E. 700, 243 Mass. 
346 

4 2 C J p 1322 note 62. 

82. Mass —Commonwealth v. Gur¬ 
ney, 158 N.E 832. 261 Mass. 309. 

42 C J p 1322 noto G3. 

83. Hawaii —Territory v. McGregor, 
22 Hawaii 786. 

84. Hawaii.—Territory v. McGregor, 
supra. 

85. Hawaii.—Territory v. McGregor, 
supra. 

86. Hawaii.—Territory v. McGregor, 
supra. 

87. Hawaii.—Territory v. McGregor, 
supra. 

88. Mass.—Commonwealth v. Gur¬ 
ney, 158 N.E 832, 2'61 Mass. 309. 

89. N.Y.—People v. Kosik, 258 N.Y. 
S. 70, 144 Misc. 403. 

90. Hawaii.—Territory v. McGregor, 
22 Hawaii 786. 

91. Mass.—Commonwealth v. Gur¬ 
ney, 158 N.E. 832, 261 Mass. 309. 

99. Mass.—Commonwealth v. Gur¬ 
ney, supra. 

93. Hawaii.—Territory v. McGregor, 
22 Hawaii 786. 

Mass.—Commonwealth v. Gurney. 
158 N.E. 832, 2*1 Mass. 308. 


94. N.M.—State v. Sisneros, 82 P 2d 
274, 42 N.M 500. 

95. Mont—State v. Biering, 107 P. 
2d 876, 111 Mont. 237. 

Cripple 

The word “cripple” in statute de¬ 
claring person driving vehicle care¬ 
lessly and heedlessly in manner in¬ 
juring so ns to cripple nnv person 
guilty of felonious driving was not 
used in sense of “maim,” and per¬ 
son totally disabled for four months 
because of inability to use one 
arm following fracture of collar bone 
was “crippled” within such statute — 
People v. Lockwood, 14 N.W.2d 517, 
308 Mich. G18. 

96. Ill.—rooplo v. Boryszewski, 47 
N.E.2d 343, 917 Ill.App. 65G. 

N.I>.—State v. Sullivan, 227 N.W. 
230, 58 N.D. 732. 

97. Hawaii —Territory v. McGregor, 
22 Hawaii 786. 

N.Y—People v. Grogan, 183 NE 273, 
260 N.Y. 138, 86 A L.R. 1266—Sher¬ 
idan v. Fletcher, 58 N.Y.S 2d 466. 
270 App.Div. 29—People v. Sandner, 
292 N.Y.S. 545, 162 Misc 41—Peo¬ 
ple v. Whitby, 44 N.Y S 2d 76- 
People v. Quintano, 25 N.Y S 2d 269 
—People v. Davis, 9 N.Y.S.2d 620. 
Striking and running over pedestrian 
Fact that automobile strikes and 
passes over pedestrian does not nec¬ 
essarily mean that the driver is 
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guilty of violation of reckless driv¬ 
ing statute—State v. Beshara, 274 
N W. 836. 65 S.D. 445. 

98. Conn —State v. Andrews, 142 A. 
840, 108 Conn 209 

42 CJ. p 1323 notes 83, 85 [a}. 

99. Conn —State v. Lieari, 43 A.2d' 
450, 132 Conn 220. 

1. Cal —People v. Nowell, 114 P.2d 
81, 45 Cal App 2d Supp. 811. 

Mass—Commonwealth v. Leone, 146 
N E. 26, 2.,o Mass 512. 

42 C J. p 1323 note 84. 

8. Cal —People v Nowell, 114 P.2d 
81, 45 Otl.App.2d Supp. 811. 

Ind—Roby v. State, 17 N.E 2d 800, 
215 Ind 55. 

Mass—Commonwealth v. Gurney, 
158 NE. 832, 261 Mass. 309. 

Va —Salyer v. Commonwealth, 181 S. 

E 435, 165 Va. 744. 

42 C.J. p 1323 note 85. 

3. N.Y.—People v. Grogan, 183 NE 
273, 260 N.Y. 138, 86 A L Tt 12(,6 
—People v. Higgins, 2 N.Y.S.2d 345. 
165 Misc. 602. 

Pa.—Commonwealth v. Amatucci, 

Quar.Sess., 29 Del Co. 160. 

4. N.Y.—People v. Schulz, 197 N.Y. 

S. 888, 80 N.Y.Cr. 429. 

A. N.C.—State v. Mills, 106 S.E. 677,. 
181 N.C. 530. 

Pa—Commonwealth v. Amatucci, 

Quar.Sess., 29 Del.Co. 160. 
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speed does not render accused guilty where it ap¬ 
pears that under the circumstances the rate of 
speed was not reckless or imprudent.® 

Prosecutions for exceeding lawful speed arc dis¬ 
cussed generally infra §§ 641-650. 

§ 610. - Exceeding Lawful Speed Distin¬ 

guished 

Under some statutes a person may be guilty of the 
offense of speeding without being guilty of the offense of 
reckless driving, but other statutes or regulations con¬ 
stitute operation In excess of a specified speed reckless 
or dangerous driving. 

Tn view of the method of defining the offense, 
under some statutes, a person may be guilty of the 
offense of speeding without being guilty of the of¬ 
fense of reckless driving, 7 but under other statutes 
or regulations, the act of unlawful speeding itself 
constitutes reckless or dangerous driving. 8 Some 
statutes or regulations which in terms render the 
operation of a motor vehicle in excess of specified 
rates of speed a violation of the statute or regula¬ 
tion do not, however, restrict the application of the 
statute to acts of unlawful speeding, 9 and a person 
may drive recklessly or heedlessly without neces¬ 


sarily driving with excessive speed, 10 although of 
course, if one does exceed the speed limit under 
such a statute or regulation, he commits the of¬ 
fense of reckless or dangerous driving. 11 Prosecu¬ 
tions for exceeding lawful speed arc discussed gen¬ 
erally infra §§ 641-650. 

§ 611. - Intent 

The willful or wanton disregard for the safety or 
rights of persons or for the safety of property is an ele¬ 
ment of the offense of reckless driving. The intent with 
which the act was done, or knowledge or ignorance of its 
criminal character, is not material. 

Under some statutes, the wil-lful or wanton dis¬ 
regard for the safety or rights of persons or for 
the safety of property is an clement of the offense 
of reckless driving; 1 - the recklessness contemplat¬ 
ed has been regarded as an intentional course of 
conduct wholly disregardful of the rights of oth¬ 
ers, 1 y and “reckless” has been regarded as mean¬ 
ing a disregard of the consequences which may 
ensue from the act and indifference to the rights 
of others. 14 In order to render accused guilty, 
a guilty mind, in the sense of an active intent, 
is not essential. 15 Intent refers or relates to dis- 


8. NY —People v. Markt ton, 54 N. 
Y.S 2d 857. 

42 C.J. p 1323 note 93. 

Speed alone 1 b not the test of rare- 
less driving under the statute -- Peo¬ 
ple, on Complaint of Lucius, v Her¬ 
man, 20 NTS 2d 149, 174 Mine. 235 

7. Cal—People v. Nowell, 114 P.2d 
81, 45 Cal.App 2d Supp. 811. 

3. Fla.—State v. Brogden, 94 So. 

653, 84 Fla. 520. 

42 C J. p 1322 notes 54, 59. 

Tour-lane highway 

A provision, winch characterizes as 
reckless driving speeding up or re¬ 
fusing to give half the highway to a 
driver overtaking and desiring to 
pass, does not apply to a four-lane 
highway.—Lee Bros v Jones, 54 N. 
E.2d 108, 114 lnd.App. 688. 

9. NC.—State v. Mills, 106 SE 677, 
181 N.C. 530. 

42 C.J. p 1322 note 58. 

IOl N.C.—State v. Mill% supra. 

11. Fla—State v. Brogden, 94 So. 
653, 84 Fla. 520. 

42 C.J. p 1322 note 59. 

12. Cal.—People v. Dawes, 98 P.2d 
787, 37 Cal.App.2d 44—People v. 
Smith, 92 P.2d 1039, 36 Cal App 2d 
Supp. 748—People v. Steel. 92 F.2d 
815, 35 Cal.App.2d Supp. 748. 

Ill.—People v. Boryszewski, 47 N.E. 

2d 343, 317 Ill.App. 856 
Fa.—Commonwealth v. Mechails, 43 
Pa.Dist & Co. 221—Commonwealth 
▼. Shriver, 85 Pa-Dist. ft Co. 1— 


Commonwealth v. Douglas, 31 Fa. 
Hist ft Co 234. 

Tenn — Barkley v. Slate, 54 S.W.2d 
911, 165 Tcnn. 309. 

Reckless driving; willful misconduct 

The term ‘‘reckless driving" as 
us(d in section of Vehicle Code de¬ 
fining reckless driving, and the term 
"willful misconduct," as used in au¬ 
tomobile* guest statute, have similar 
meaning.—People v. Young, 129 I’ 2d 
353, 20 Cal 2d 832—People v \owell. 
114 P.2d 81, 45 Cal App 2d Supp. 811 
—People v. McNutt, 105 P 2d 657, 40 
Cal App 2d Supp. 835. 

Definition in guest statute 

The definition of ‘‘recklessness" 
used in civil cases under the automo¬ 
bile guest statute is not applicable 
in prosecution for reckless driving.— 
State v. Jacobsnieicr, 294 N.W. 920, 
229 Iowa 878. 

13. Ala.—Hill v. State, 3 69 So. 21, 
27 Ala.App 202. 

14. Iowa—State v. Jacobsmeier, 294 
N.W. 920, 229 Jowa 878. 

NY.—Hart v. Menlcj, 38 N.lfl.2d 121, 
287 NY. 39—People v Grogan. 183 
N.E. 273, 260 N.Y. 138, 86 A.L.K. 
1266—Application of Kafka, 71 N. 
Y.S.2d 179, 272 AppDiv 364—Sher¬ 
idan v. Fletcher, 58 N.Y.S.2d 466, 
270 App Div. 29—People v. Gard¬ 
ner, 8 N.Y.S.2d 917, 255 App.Div. 
683—People v. Whitby, 44 N.Y.S 
2d 76. 

Intention to harm others not essen¬ 
tial 

Iowa.—State v. Hill, 32 N.W.2d 398. 
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15. Nir State v. Yosua, 16 A.2d 

370, 91 N.ll 181 

Intention or indifference 

Conduct of a truck driver Is "will¬ 
ful and wanton" within i«*ckless driv¬ 
ing criminal statute if he willfullv 
intends to liillit t injury or is reck¬ 
less or indillorent to consequences — 
Higgs v. Watson, GaApp., 47 S.E.2d 
900. 

Knowledge 

(1) The statute defining "reckless 
driving" as driving in such a manner 
as to indicate cither a willful or wan¬ 
ton disregard for the safety of per¬ 
sons or property means conscious 
and intentional driving which tlio 
driver knows, or should know, cre¬ 
ates an unreasonable risk of harm to 
others. 

Iowa.- -State v. Hill, 32 N.W.2d 398 
Minn —State v. Bolsinger, 21 N.W.2d 

480, 221 Minn. 15 4. 

(2) "Wantonness" includes the ele¬ 
ments of consciousness of one's con¬ 
duct, intent to do or omit the act in 
question, realization of the probable 
injury to another, and reckless dis¬ 
regard of consequences.—People v. 
McNutt, 105 P.2d 657, 40 Cal.App.2d 
Supp. 835. 

(3) One driving automobile in 
manner showing wanton and reck¬ 
less disregard of possible conse¬ 
quences to persons or property may 
be found guilty of reckless driving, 
even though it may not be a fact, and 
so he may not know, that probable 
result of such driving would ta to 
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regard of safety and not merely to the act done 
in disregard of safety. 16 So a statute penalizing 
the operation of a motor vehicle so as to endanger 
the lives or safety of the public places the burden 
on the individual of ascertaining at his peril wheth¬ 
er his conduct comes within the scope of the stat¬ 
ute 17 and the question of the intent with which 
the act was done 18 or the knowledge or ignorance 
of its criminal character 16 is immaterial on the 
question of guilt, since it is the act of operating a 
motor vehicle in violation of the statute which con¬ 
stitutes the offense. 20 

Under a regulation which penalizes reckless or 
dangerous driving and prohibits the owner of a 
motor vehicle, who is riding therein, from caus¬ 
ing or permitting such vehicle to be operated in 
violation of the regulation, the offense is complete 
if the owner while a passenger either causes or 
permits the commission of the offense, regardless 
of the owner’s knowledge or intent. 21 

§ 612. - Negligence 

In a prosecution for reckless or dangerous driving, un¬ 
der some statutes, mere negligence of accused does not 
render him guilty, but negligence comes within the defini¬ 
tion of “reckless driving” contained in other statutes. 


S 612 

Under some statutes, "reckless driving" means 
more than mere negligence, 22 or want of ordinary 
care, 28 and mere negligence of accused does not 
render him guilty. 24 Even gross negligence does 
not necessarily render accused guilty, 25 unless it 
is of such a character as to evince a willful or 
wanton disregard for the safety of persons or prop¬ 
erty upon highways. 26 However, reckless driving 
may sometimes be based on negligence, 27 or so- 
called "wanton negligence.” 28 According to some 
decisions, a person may be guilty of reckless driv¬ 
ing, even though he did not see anyone upon the 
street, 20 and even though he exercised all possi¬ 
ble care after the specific danger was actually dis¬ 
covered. 30 

In the absence of a provision indicating the con¬ 
trary, under a statute penalizing the operation of 
a motor vehicle so that the lives or safety of the 
public might be endangered, criminal liability does 
not depend on negligence 31 or want of care. 32 
Under a statute defining "reckless driving” as 
driving in such a manner as to endanger or in¬ 
convenience unnecessarily other users of the high¬ 
way, the view apparently has been taken that gross 
negligence, in the sense of want of even slight 


injure person or property.—People v. 
Nowell. 114 P 2d 81, 4G Cal App.2d 
Supp. 811. 

(4) However, a motorist was held 
not guilty where there was nothing 
to show that motorist was guilty of 
deliberate, intentional, or wanton 
conduct with knowledge or apprecia¬ 
tion of the fact that danger was 
likely to result—People V. Thomp¬ 
son. 108 P.2d 105. 41 Cal App2d Supp 
965. 

16. Cal.—People v. McNutt, 105 P. 
2d 657, 40 Cal App 2d Supp. 825. 

17. Mass—Commonwealth v. Pentz, 
143 N.E. 322, 247 Mass. 500. 

18. Mass.—Commonwealth v. Var¬ 
tanian, 146 N E 682, 251 Mass 355 
—Commonwealth v. Pentz, 143 N. 
E. 322, 247 Mass. 500. 

19. Mass—Commonwealth v. Var¬ 
tanian, 146 N.E. 682, 251 Mass. 355 
—Commonwealth v. Pentz, 143 N. 
E. 322, 247 Mass. 500. 

90. Mass.—Commonwealth v. Var¬ 
tanian, 146 NE. 682, 251 Mass. 355 
—Commonwealth v. Pentz, 143 N.E. 
322, 247 Mass. 600. 

42 C J. p 1322 note 76. 

21. N.Y.—People v. Harrison, 170 N. 

Y.S. 876, 183 App.Div. 812. 

42 C.J. p 1324 note 8. 

82. N.Y.—People v. Grogan, 188 N. 
E. 273, 260 N.Y. 138, 86 A.L.R. 1266 
—Application of Kafka, 71 N.Y.S. 
2d 179, 272 App.Div. 364—Sheridan 
V. Fletcher, 58 N.Y.S-2d 466, 270 


App.Div. 29 — In tv Lipschitz, 20 N. 
Y.S.2d 299, 259 App Div 610—Peo¬ 
ple v Whilby, 41 N Y S 2d 76. 

Error of judgment see supra § G09 b. 

The word “reckless” is but an in¬ 
tensive expression of the word “care¬ 
less,” mtailing rashlv negligent or 
utterly careless, as if heedhss or as 
if indifferent to, or regardless of, 
consequences—State v. Mills, 106 S 
E 677, 181 NC 530. 

23. N.Y.—Sheridan v. Fletcher, 58 
N.Y.S.2d 466, 270 App Div. 29 

Xn order to be punishable crim¬ 
inally for reckless driving, the nets 
ot a driver must so widely depart 
Irom the exercise of due care as to 
amount to reckless operation —Swan- 
go v. Commonwealth, 124 S.W.2d 768, 
276 Ky. 467. 

24. Cal—People v. Thompson, 108 P. 
2d 105, 41 Cal.App.2d Supp 965— 
People v McNutt, 105 P.2d 657, 40 
Cal App 2d Supp. 835. 

Del—State v. Elliott, 8 A.2d 873, 1 
Terry 250. 

Miss—Sanford v. State, 16 So.2d G28, 
195 Miss. 896. 

N.Y—People v. Grogan, 183 N.E. 273, 
2C0 N.Y. 138, 86 A.L.R 1266-Peo¬ 
ple v. Whitby, 44 N.Y.S.2d 76. 

Tenn.—Barkley v. State, 51 S.W.2d 
944, 165 Tenn. 309. 

Xn addition to mere carelessness or 
simple negligence, willful or wanton 
disregard of the rights or safety of 
others is required,—Commonwealth 
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v. Shriver, 35 Pa Dist. & Co 1—Com¬ 
monweal I h v. Howe, l*a.Com.Pl. f 89 
Pittsb.LegJ. 621. 

Type of negligence 

It has betn stated that the phrase 
“wilfully or wantonly disregarding 
the rights or safety of others” was 
used to define or explain the type of 
negligence that was to be punishable. 
—Commonwealth v. Michails, 43 Pa. 
Dist. & Co. 221. 

25. Cal —People v. Thompson, 108 
1* 2d 105, 41 Cal.App 2d Supp 965 
—People v McNutt, 106 P.2d 657, 
40 Cal.App 2d Supp S35. 

Miss.—Sanford v. State, 16 So 2d 628, 
195 Miss. S9G. 

26. Miss—Sanford v. State, supra. 

27. Iowa.—Neesstn v. Armstrong, 
239 N W 56. 213 Iowa 378 

ND.— Slate v. Sullivan, 227 N.W. 230, 
68 N.D. 732. 

2& Cal—People v. McNutt, 105 P.2d 
657, 40 Cal.App.2d Supp. 835. 

29. Mass—Commonwealth v. Hors¬ 
fall, 100 N.E. 362. 213 Mass. 232, 
Ann.Cas.l914A 682. 

30. Mass.—Commonwealth v. Hors¬ 
fall, supra. 

42 C J. p 1323 note 80. 

31. Mass.—Commonwealth v Gur¬ 
ney. 158 N.E. 832, 261 Mass. 309. 

42 C.J. p 1322 note 78. 

32. Mass.—Commonwealth v. Gur¬ 
ney, supra. 
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care, is not essential.*** It has been held that, in 
order to render accused guilty of the offense of 
unlawfully and with gross negligence driving a 
motor vehicle and colliding with and causing in¬ 
jury to a person, the gross negligence need not be 
the sole cause of the collision. 34 

§ 613. -Person or Property Endangered 

According to some, but not all, authorities, a statute 
prohibiting reckless driving is not violated where there 
are neither persons nor property upon the highway sus¬ 
ceptible to Injury. 

On the theory that the general purpose of all 
laws regulating traffic is not primarily to protect 
the fast driver from the consequences of his -own 
folly, but rather to protect the life and property of 
others lawfully using the highways,35 the view has 
been taken that there can be no violation of a pro¬ 
vision prohibiting reckless driving where there 
were neither persons nor property upon the high¬ 
way to be injured. 36 The identity of a person who 
is struck by the vehicle of accused is not an cle¬ 
ment of the offense of reckless driving under some 
statutes. 37 However, according to other author¬ 
ity, a person might be guilty of reckless driving, 
although no one was upon the street at the time, 3S 
and, under a statute directed against the operation 
of a vehicle so as to endanger the life, limb, or 
property of any person lawfully using the high¬ 
way, the words “any person” include a person who, 
with the driver’s consent, is an occupant of the ve¬ 
hicle which is being driven in violation of the 
statute, 39 but there is not a violation of the stat¬ 
ute where the person injured is, at the time of 
the injury, unlawfully using the highway. 40 

§ 614. - Persons Liable 

A person may commit the offense of reckless driving 
notwithstanding he is not actually in control of the mo¬ 
tor vehicle. 


It has been held that a person may commit the 
offense of reckless driving, even though not actually 
in control of the motor vehicle at the time of the 
alleged violation. 41 Under a governmental regu¬ 
lation which penalizes reckless or dangerous driving 
and prohibits the owner of a motor vehicle, who 
is riding therein, from causing or permitting such 
vehicle to be operated in violation of the regu¬ 
lation, the offense is complete if the owner, while 
a passenger, either causes or permits the commis¬ 
sion of the offense by his chauffeur, 42 irrespective 
of the owner’s knowledge or intent, as shown su¬ 
pra § 611. 

§ 615. - Defenses 

In a prosecution for reckless or dangerous driving, the 
negligence of a person who was Injured or who was the 
driver of a motor vehicle with which accused’s vehicle 
collided docs not constitute a defense; nor does the fact 
that such driver was guilty of a like offense constitute a 
defense. 

The negligence of a person injured is not a de¬ 
fense either to the charge of reckless driving 43 
or of operating a motor vehicle so tl at the lives 
or safety of the public might be endangered; 44 
nor is the fact that the person injured was operat¬ 
ing an automobile without a license. 45 So, also, 
it is not a defense to a charge of reckless driving 
that the driver of a motor vehicle with which the 
vehicle driven by accused collided was negligent 46 
or was guilty of a like offense. 47 

The fact that accused when in a position of peril 
committed an error of judgment as to distance 
does not constitute a defense to a charge of op¬ 
erating a motor vehicle in a manner which might 
endanger the lives and safety of the public. 48 In 
a prosecution for driving a motor vehicle unlaw¬ 
fully and with gross negligence, the fact that ac¬ 
cused at the time of collision with another and after 
the danger was discovered could not, by the use 


33. Wash.—State v. Birch, 49 P.2d 
921, 183 Wash. 670. 

34. Tex.—Ebbs v. State, 279 S.W. 
829, 103 Tex.Cr. 49. 

35. N.Y.—People v. Carrie, 204 N.Y. 
S. 759, 122 Misc. 753. 

36. N.Y.—People v. Carrie, supra. 

37. Ill.—People v. Boryszcwski, 47 
N.E.2d 343. 317 lll.App 656. 

38. Mass.—Commonwealth v. Hors¬ 
fall. 100 NE. 362, 213 Mass. 232, 
Ann.Cas.l914A 682. 

39. Ohio.—State v. Wells, 64 N.E.2d 
593, 146 Ohio St. 131. 

Va.—Salyer v. Commonwealth, 181 
S.E. 435, 165 Va. 744. 

40 . Ohio. — State v. Sanders, 41 N.E. 
2d 713, 68 Ohio App. 419. 


41. S.C.—State v. Davis, 70 S E. 811, 
88 SC 229, 34 L R.A..N.S., 295. 

42 C.J. p 1323 note 81. 

42. N.Y.—People v. Harrison, 170 N. 
Y S. 876, 183 App.Div. 812. 

42 C.J. p 1323 note 2. 

43. Mass.—Commonwealth ▼. Guil- 
lemette, 137 N.E. 700, 243 Mass. 
346. 

Bights of pedestrians 

In a prosecution for unlawful and 
reckless driving in violation of a 
municipal ordinance, In which it was 
said that a person who was injured 
seemed to have exercised the ordi¬ 
nary care of a pedestrian crossing a 
city street, the view was stated that 
a pedestrian entering street crossing, 

;o4 


exercising ordinary care, has right 
to continue to cross, exercising such 
care, and is not obliged to run, jump, 
or dodge trafllc—Keuhn v. State, 174 
N.E. 606, 37 Ohio App. 217. 

44. Mass—Commonwealth v. Guille- 
mette, 137 N.E. 700, 243 Mass. 346. 

45. Mass.—Commonwealth v. Guil¬ 
lemet te, supra. 

46. S.D.—State v. Blake, 255 N.W. 
108, 62 SD. 538. 

47. N.D.—State v. Sullivan, 227 N. 
W. 230, 58 N.D. 732. 

S.D.—State v. Blake, 255 N.W. 108, 
62 S.D. 638. 

48. Mass.—Commonwealth ▼. Gur¬ 
ney, 158 N.E. 832, 261 Mass. 309. 
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of ordinary care, have avoided the collision does 
not necessarily constitute a defense; 49 nor does 
the fact that in such case the collision occurred 
by accident or without intent. 60 Where a regula¬ 
tion imposes liability on the owner of a car who 
while riding therein permits it to be operated reck¬ 
lessly or dangerously, it is no defense that the 
owner did not give attention to the manner in which 
his chauffeur was driving the car and did not know 
whether it was going fast or not. 51 

The fact that the reckless driving was the result 
of an attempt by accused to elude an officer trying 
to serve a warrant on him does not necessarily 
constitute a defense, 52 but the fact that the al¬ 
legedly reckless driving was the result of compul¬ 
sion and duress, in that certain police officers, in 
attempting unlawfully to arrest accused, had am¬ 
bushed and fired on him, has been held to con¬ 
stitute a defense. 63 

§616. — Jurisdiction 

The question what court has Jurisdiction of a prosecu¬ 
tion for reckless driving depends on the local practice and 
statutes. 

The question what court has jurisdiction of a 
prosecution for reckless driving depends on the 
local statutes and practice. 54 A children’s court, 
having jurisdiction to try offenses committed by 
adults where such offenses necessarily involve a 
child, does not thereby have jurisdiction over an 
adult for a violation of an ordinance prohibiting 
reckless driving merely because a child was injured 
as a result of the act.* 55 

In some jurisdictions, accused does not neces¬ 


sarily waive a defect in process in a summary pros¬ 
ecution for reckless driving by waiving a sum¬ 
mary hearing and giving bond to appear in court. 69 
Process is not fatally defective in such case where 
accused has received all necessary information and 
has voluntarily submitted to the jurisdiction of 
the court, notwithstanding the purported copy of 
the information, which is mailed to accused, is not 
an exact or full copy of the original. 67 

§ 617. - Indictment, Information, or Com¬ 

plaint 

a. General considerations 

b. Following language of statute 

c. Particular averments 

d. Waiver of defects 

a. General Considerations 

Generally speaking, a charge for reckless, dangerous, 
or careless driving must set forth the essential elements 
of the offense. 

While it has been held or recognized that a 
charge for reckless driving filed in a justice’s 
court or other court of inferior or limited jurisdic¬ 
tion need not be drawn with the same technical 
accuracy as an indictment, 68 and that a charge 
which states the facts constituting the offense in 
ordinary and concise language and in such a man¬ 
ner as to enable accused to know and understand 
what is intended by the charge is sufficient, 59 gen¬ 
erally speaking, all the essential elements of the 
crime as defined by statute or other regulation must 
be alleged 60 with certainty and precision 61 and not 
by inference. 62 While the accusation need not 
be in any particular form or set of words, 63 there 


49. Tex— Ebbs v. State, 279 S.W. 
829, 103 TexCr. 49. 

50. Tex.—P3bbs v. State, supra. 

51. N.Y.—People v. Ilarrlson, 170 N. 
YS. 876, 183 AppDiv. 812. 

42 C.J. p 1324 note 3 [a], 

52. Me.—State v. Freeman, 119 A. 
668, 122 Me. 294, 29 A.L.R. 881. 

53. Ala.—Drowning v. State, 13 So. 
2d 64, 31 Ala.App. 137. 

54. Pa.—Commonwealth v. Hall, 34 
Pa.Dist. & Co. 278. 

N.C.—State v. Johnson, 199 S.E. 96, 
214 N.C. 319. 

Court of spool*! sessions 
N.Y.—People v. Grogan, 183 N.E. 273, 
260 N.Y. 138, 86 A.L.R. 1266—Peo¬ 
ple ex rel. Cooley v. Wilder, 265 N. 
Y.S. 218, 234 App.Div. 266—People 
v. Sandner, 292 N.Y.S. 645, 162 
Misc. 41. 

Police court 

Conviction of reckless driving 
which was invalid under ordinance 

61 C.J.S.—45 


under which conviction was had was 
not valid on theory that complaint 
stated public offense under state 
statute penalizing reckless driving 
and that accused was convicted in 
court of competent Jurisdiction, 
where prosecution was commenced 
in city police court and taken to 
superior court on appeal and charter 
defining jurisdiction of city court did 
not include criminal proceedings for 
violation of state laws.—Keller v. 
State. 47 P.2d 442, 46 Ariz. 106. 

55. N.Y.—reople v. Zmudzinski, 141 
N.Y.S. 642, 80 Misc. 28. 

56. Pa.—Commonwealth v. Hinkle, 
20 Pa.Dist. & Co. 340, 43 Lanc.L. 
Rev. 697. 

57. Pa.—Commonwealth v. Hinkle, 
supra. 

58. N.Y.—People v. Payne, 129 N.Y. 
S. 1007, 71 Misc. 72. 

Complaint or information In sum¬ 
mary criminal prosecution general¬ 
ly see Criminal Law SB 373-377. 

70S 


Information Instead of indictment 

The offense of reckless driving Is 
prosecuted on information instead 
of indictment under some statutes.— 
People v. Grogan, 183 N.E 273, 260 
N.Y. 138, 86 ALR. 1266—People v. 
Sandner, 292 N.Y.S. 646, 162 Misc. 41. 

59. Ala.—Terrell v. State, 167 So. 
611, 27 Ala.App. 160. 

60. N.Y.—People v. Grogan, 183 N. 
E. 273, 260 N.Y. 138, 86 A.L.R. 
1266. 

42 C J. p 1324 note 13. 

61. Fla.—Robinson v. State, 162 So. 
717. 113 Fla. 854. 

N.Y.—People v. Grogan, 183 N.E. 273, 
260 N.Y. 138, 86 A.L.R. 1266— 
Luckie v. Goddard, 13 N.Y.S.2d 80?, 
171 Misc. 774—People v. Kasloff, 
54 N.Y.S.2d 455. 

42 C.J. p 1324 note 14. 

68 . N.Y.—People v. Payne, 129 N.Y. 
8. 1007, 71 Misc. 72. 

63. N.Y.—People v. Payne, supra. 
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must be at least a substantial statement of the of¬ 
fense charged,' 64 and the facts must be set forth 
with such accuracy that accused may know the 
offense which it is claimed that he has committed, 
and so enable him to prepare his defense. 0,5 

A charge merely for “reckless driving” is fatally 
defective on its face because it docs not charge 
an offense, in the absence of any definite pro¬ 
vision of law making “reckless driving” an of¬ 
fense. 66 A charge docs not state an otTense where \ 
it is based on a statute which was repealed when 
the alleged offense was committed. 67 Failure of 
the person who makes the affidavit on which the 
case is prosecuted to allege that he has probable 
cause to believe, and does believe, the matters al¬ 
leged may render the affidavit insufficient under 
some statutes. 68 Where the information docs not 
state facts showing the commission of an offense 
by accused, no jurisdiction is acquired by the court 
to hear and determine the cause 69 and accused can¬ 
not be called on to make any defense. 70 

Title of action. Where a prosecution for the 
violation of a municipal ordinance prohibiting reck¬ 
less driving is in the nature of a criminal action 
it must, by virtue of express statutory provision in 
some jurisdictions, be brought in the name of 
the people of the state. 71 However, the fact that 
the action was brought in the name of a munici¬ 
pality will not be fatal, under a statute rendering 
defects immaterial if they do not prejudice the 
substantial rights of defendant, where the nature 


of the action was well understood b^ the parties. 72 
It has been held that a prosecution for reckless 
driving in the District of Columbia is properly 
maintained in the name of the District by the cor¬ 
poration counsel. 73 

Conjunctive allegation . Under a statute punish¬ 
ing the operation of a motor vehicle in such a 
manner that the lives or safety of the public might 
be endangered, the offense may be charged in the 
conjunctive as operating it so that the lives and 
safety of the public might be endangered. 74 

Convu tion under indictment for manslaughter 
or assault and battery. In some jurisdictions ac¬ 
cused may not be convicted for reckless driving on 
a trial under an indictment for involuntary man¬ 
slaughter or for assault and battery, since reck¬ 
less driving is not an indictable offense and is pun¬ 
ishable only on summary conviction. 75 

b. Following Language of Statute 

While charges for reckless driving which follow, sub¬ 
stantially or specifically, the language of some statutes 
defining the offense may be sufficient, a charge in the lan¬ 
guage of the statute is not necessarily sufficient. 

Under some statutes, an indictment or complaint 
for reckless or dangerous driving is sufficient if 
it embodies in substance the words of the statute 
creating the offense, 76 or if it follows the exact 
language of the statute. 77 A charge in the lan¬ 
guage of the statute in some jurisdictions is not 
necessarily sufficient, however, 78 as, for example, 


64 . N.Y.—People v. Payne, supra. 

Charge held insufficient 

(1) Tn general—Robinson v. State, 
152 So 717, 113 Fla 854 

(2) Complaint not stating chapter 
or section numbers.—People v. Daus, 
237 N.Y.S. fill, 136 Misc. 41. 

Charge held sufficient 

Ill—people v. Borysssewski, 47 N.E. 

2d 343. 317 Ill App. 656—People v. 
. Allegretti, 6 N.E.2d 618, 287 Ill. 
App 631. 

Mo.-—State v. Ball, App, 171 S,W.2d 
787—City of Cape Girardeau v. 
Bennett, App.. 27 S.W.2d 4 47. 
N.Y.—People v. Bruno, 43 N.Y.S.2d 
942. 

65. N.H.—State v. Gilbert, 104 A. 
728, 89 N.H. 134. 

W.Va.—State v. Mangus, 198 S.E. 

872, 120 W.Va. 415. 

42 C.J. P 1324 note 18. 

Charge held sufficient 

111.—People v. Kobylak, 50 N.E, 2d 
465, 383 Ill. 432. 

N.Y.—People v. Bruno, 43 N.Y.S.2d 
942. 

42 C.J. p 1324 note 18 [a]. 


66. W Va—Town of Hartford v. 
Davis. 150 SE 141, 107 W Va. 693 

67. Ala—Flournoy v State, 2 So 2d 
329, 30 Ala App. 151 

68. Ala.—Slaton v. State, 170 So. 83, 
27 Ala App 243. 

69. NY—People v. Fuchs, 129 N.Y. 
S 1012. 71 Mist* 69. 

42 OJ p 1324 note 19 

70. N Y.—People v. Payne, 129 N.Y. 
S. 1007, 71 Misc. 72. 

71. N.Y.—Buffalo v. Neubcek, 204 N. 
Y.S. 737, 20!) AppPiv 386 

72. N Y.—Buffalo v. Neubeek, supra. 

73. D.C.—District of Columbia v. 
Moyer, 93 F.2d 527, 68 App D.C. 
98. 

74. Mass—Commonwealth v. Mara, 
153 N.E 793, 257 Mass. 198. 

75. Pa.—Commonwealth v. Bergen, 
4 A.2d 164, 134 Pa Super. 62. 

76. Fla—State v. Andres, 5 So.2d 7, 
148 Fla. 742. 

N.C.—State v. Wilson, 12 S.E.2d 654, 
218 N.C. 769. 

42 C.J. p 1324 note 26. 

Charge held sufficient 

N.C.—State v. Wilson, supra. 
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Where there was no substantial 
variance between the language of the 
complaint and the language of the 
statute defining the offense, the com¬ 
plaint was not treated as insufficient 
after conviction.- -Commonwealth v. 
Gurney, 158 N E. 832, 261 Mass. 309. 
In Pennsylvania 

(1) The sufficiency of an informa¬ 
tion substantially following the lan¬ 
guage of the reckless-driving statute 
has been recognized—Commonwealth 
v. Michails, 43 Pa Disl. & Co. 221— 
Commonwealth v. Puff, 4 2 Pa Dist. & 
Co. 603—Commonwealth v. Stiver, 32 
Pa.Dist. & Co. 319. 

(2) The sufficiency of such an in¬ 
formation has, however, been denied. 
—Commonwealth v. Douglas, 31 Pa. 
Dist. & Co. 234. 

77. Ala.—Britton v. State, 182 So. 

95, 28 Ala. App. 251—Terrell v. 

State, 167 So 611. 27 Ala.App. 160. 

78. Ill.—People v. Green, 13 N.E.2d 
278, 368 Ill. 242, 115 A.L.R. 348. 

N.H.—State v. Gilbert, 194 A. 728, 
89 N.H. 134. 

W.Va.—State v. Mangus, 198 S.E. 

872, 120 W.Va. 415. 

42 C.J. P 1325 note 29. 
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where the allegations do not charge, expressly or 
by necessary implication, every fact necessary to 
constitute the offense, 79 do not inform accused 
of the nature of the charge against him so as to 
enable him to prepare his defense, 80 or are not suf¬ 
ficiently definite to be the basis of a bar to further 
prosecution. 81 

Where a statute contains a provision that per¬ 
sons operating motor vehicles shall exercise due 
care and take proper precaution to insure the safe¬ 
ty of lives and property and contains subdivi¬ 
sions referring to specific violations, it has been 
held that a complaint following the language of 
the general provisions of the statute is not* suffi¬ 
cient to charge an offense but it is necessary to 
allege also that accused committed some act in 
violation of one or more of the several specific 
provisions of the statute. 82 

c. Particular Averments 

Under some statutes a charge for reckless driving 
must allege the acts that constitute the alleged violation 
of the statute and must allege the manner and effect of 
operation where such manner and effect are elements of 
the offense. 

A charge for reckless driving under some stat¬ 
utes must state the acts that constitute the alleged 
violation of the statute 83 Tn a prosecution under 
a statute or other regulation prohibiting the reck¬ 
less or dangerous driving of motor vehicles, how¬ 
ever, it is not essential that the charge contain an 


allegation as to the rate of speed prohibited 84 or 
the motive power of the vehicle, 86 and, under a 
definition of reckless driving contained in some 
statutes, allegations may be sufficient without any 
allegation as to speed. 86 However, where the pros¬ 
ecution is under a statute which prohibits care¬ 
less or imprudent driving and makes the operation 
of a motor vehicle in excess of a stated speed for a 
specified distance a prima facie violation of the 
statute, an information which merely charges that 
accused was driving in excess of the speed fixed 
in the statute without alleging that he was driving 
carelessly or at the excessive speed for the dis¬ 
tance required by the statute charges no offense. 87 

It has been held or recognized that it is essen¬ 
tial to allege the manner and effect of operation 
where such maimer and effect are essential ele¬ 
ments of the offense of reckless driving. 88 So, 
it has been held under a statute prohibiting the op¬ 
eration of a motor vehicle in a careless or negli¬ 
gent manner that the particular manner of driv¬ 
ing alleged to be a violation of the statute must be 
set forth, 89 and that a complaint which merely al¬ 
leges the offense in the language of the statute is 
insufficient in that it docs not sufficiently show 
wherein defendant’s operation of the car was care¬ 
less or negligent. 90 However, where the prosecu¬ 
tion is under a statute which provides that no per¬ 
son shall operate a motor* vehicle recklessly or so 
as to endanger the life or limb of any person, a 


79. VI —State v. Aaron. 97 A. 659, 
90 Vt 183 

HulTii icncy of charge in language of 
statute generally see Indictments 
& Informations § 139 

80. Ga —Carter v. State, 78 S E. 205, 
12 Ca App 430 

Ill—People v. Green, 13 N E 2d 278, 
308 Ill 212. 115 AL.Il 348. 

NTT- State v. Gilbert, 194 A. 728. 
89 Nil 134. 

81. Ill - People v. Green, 13 N E 2d 
278, 368 111 242, 115 ALII. 348. 

82. Puerto Rico—People v. Matlen- 
zo, 27 Puerto Rico 838 

42 C.J. p 1325 note 31. 

83. Ill — People v. Green, 13 N E 2d 
278, 368 Ill. 242, 115 A L R. 348. 

NH.—State v. Langelier, 58 A.2d 315, 
95 N.H 105—State v. Gilbert, 194 
A. 728. 89 N.H 134. 

N.Y.—People v. Grogan, 183 N E 273, 
■260 N.Y. 138, 86 A.L.R. 1266— 

Luckie v. Goddard, 13 N.Y.S.2d 808, 
171 Misc. 774—People v. Kasloff, 
54 N.Y.S.2d 455. 

W.Va.—State v. Mangus, 198 S.E. 
872, 120 W.Va. 415. 

In Pennsylvania 

(1) It has been held that the fact 
that an information under the reck¬ 


less-driving statute fails to partic¬ 
ularize wherein accused was gwltv 
of reckless driving does not iciidci 
the information insufficient—Com- 
monwealth v Michails, 43 Pa Ihst & 
Go 221—Commonwealth v. Puff, 42 
Pa Hist & Co. 603. 

(2) Under the same statute, how¬ 
ever, it has been held that it is essen¬ 
tial to allege the particular ml or 
acts of accused which constituted 
the offense — Commonwealth v Doug¬ 
las, 31 Pm T)ist & Co 231—Common¬ 
wealth v. Wagner, Pa Com Pi., 3 Mon¬ 
roe L R. 39. 

84. NY—People v Schulz, 197 N.Y. 
S. 888, 80 N Y Cr. 429. 

85. Ga—Carter v. State, 78 S E 205, 
12 Ga.App. 430. 

86. lnd—Spitlcr v. State, 46 N E 2d 
591, 221 lnd 107. 

87- N.Y.—People v. Payne, 129 N.Y. 

S. 1007, 71 Misc. 72. 

42 C.J. p 1325 note 35. 

88 . NY.—People v. Moore, 36 N.Y. 
S.2d 328, 178 Misc 750—People v. 
Sas, 16 N Y S 2d 380, 172 Misc. 
845—People v. Higgins, 2 N Y S.2d 
346, 165 Misc. 603—People v, Davis, 
9 N.Y.S.2d 620. 
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In Pennsylvania 

(1) It has been held that an infor¬ 
mation under the reckless-driving 
statute was insufficient where it 
failed to allege carelessness, will- 
iulness, or wantonness with respect 
to accused's operation of vehicle, the 
disregard of the rights or safety of 
others, or the endangering of nnv 
person or properly—Commonwealth 
v Alford, 41 Pa Dist. & Co 475— 
Commonwealth v. Fye, 40 Pa Dist. & 
Co. 508. 

(2) It has also been held, however, 
that an information, charging reck¬ 
less driving, which sets forth that 
defendant operated a motor vehicle 
"in such a manner as to endanger the 
lives and property of other people" 
is sufficient, and that it is not nec¬ 
essary, under a proper interpretation 
of the statute, that the words "care¬ 
lessly, wilfully, or wantonly disre¬ 
garding the rights or safety of oth¬ 
ers" be set forth.—Commonwealth v. 
Greene, 40 Pa.Dist. & Co. 646, 67 
Montg. 68. 

89. Vt.—State v. Aaron, 97 A. 659, 

DO VI. 183. 

I 90. Vt.—State v. Aaron, supra. 
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complaint which alleges that the acts were done 
unlawfully and recklessly is sufficiently descrip¬ 
tive of the manner in which defendant drove his 
motor vehicle so as to charge an offense under 
the statute. 91 

Person or property endangered. An accusation, 
under a statute prohibiting the operation of an au¬ 
tomobile “so as to endanger the life and limb of 
persons and the safety of property," must allege 
what person or property was endangered by the 
running of the automobile, and a charge which 
merely alleges the offense in the language of the 
statute is on this ground insufficient and subject 
to special demurrer. 92 It has been held, however, 
that, in a prosecution for reckless driving by pass¬ 
ing through a red light and striking a pedes¬ 
trian, it is not essential to allege the identity of 
the pedestrian. 93 

Place of offense . It is ordinarily sufficient to 
allege the place where an offense is said to have 
been committed with particularity enough to show 
jurisdiction over it, 94 but, where the act is crim¬ 
inal only when done at a particular place, the place 
becomes a matter of essential description, and must 
be alleged with reasonable certainty. 95 Thus, 
where the act of operating an automobile care¬ 
lessly is a crime only where it is done on a way 
laid out by statutory authority, it is not sufficient 
to charge the offense as having been committed 
in a named city and upon a public highway laid 
out by authority of statute, 96 but the particular 
street referred to should be alleged by name. 97 
So, it may be necessary to allege the place of com¬ 
mission of the offense charged in order to give 
accused sufficient information to prepare his de¬ 
fense and to constitute the charge the basis of a 
bar to further prosecution. 98 

Referring to statute or other regulation . A ref¬ 


erence to a statute which is fairly comprehensible 
is sufficient, 99 and a mere inaccuracy in a reference 
to a statute or ordinance, when not misleading, is 
not ground for dismissal of the charge 1 and does 
not render a conviction ineffective. 2 Where a stat¬ 
ute provides that all courts in the city shall take 
judicial notice of city ordinances, an ordinance 
prohibiting reckless driving need not be specially 
pleaded. 3 

d. Waiver of Defects 

A plea of guilty does not waive Jurisdictional defects 
In the charge and does not bar a motion in arrest of 
Judgment based on a claim that the charge doee not state 
facts constituting an offense. 

A pica of guilty to an information docs not waive 
jurisdictional defects, 4 * such as where the informa¬ 
tion fails to set forth an offense, 6 and such a plea 
is no bar to a motion in arrest of judgment based 
on the ground that the facts stated in the infor¬ 
mation do not constitute a crime. 6 

§ 618. - Issues, Proof, and Variance 

Only evidence of such facts as are within the charge 
is admissible on behalf of the prosecution. 

In a prosecution for operating a motor vehicle 
so as to endanger the lives or safety of the pub¬ 
lic, the only fact to be determined is whether ac¬ 
cused did the prohibited act, and this is the issue 
raised under the indictment. 7 A conviction for 
reckless driving may be sustained without proof of 
the rate of speed prohibited by an ordinance; 8 
and, where city courts are required by statute to 
take judicial notice of municipal ordinances, an 
ordinance prohibiting reckless driving need not be 
proved. 9 

The evidence must sustain the charge as made, 10 
and generally speaking only evidence of facts which 
are within the range and scope of the charge is ad- 


91. R.I.—State v. Welford, 72 A. 

396. 29 RI. 450. 

42 C.J. p 1325 note 38. 

93. Ga.—Carter v. State. 78 S.E. 205, 
12 Ga App. 430. 

42 C.J. p 1325 note 39. 

93. Ill.—People v. Boryszewskl, 47 
N.E 2d 343, 317 Ill.App. 656. 

94. Vt.—State v. Aaron, 97 A. 659, 
90 Vt. 183. 

95. Vt.—State v. Aaron, supra. 

96. Vt.—State v. Aaron, supra. 

97. Vt.—State v. Aaron, supra. 

42 C.J. p 1325 note 44. 

93. Ill.—People v. Green, 13 N.E.2d 
278. 368 Ill. 242, 115 A.L.R. 348. 

99. N.Y.—People v. Payne, 129 N.Y. 
S. 1007, 71 Misc. 72. 


1. NY.—People v. Payne, supra. 

42 C.J. p 1326 note 46. 

2. N.Y —reopJe v. Curtin, 255 N.Y. 
S. 78, 142 Misc. 567. 

Seference by initials 

Information charging defendant 
with driving vehicle with willful or 
wanton disregard for safety of per¬ 
sons or property, in language of 
reckless driving statute, stated an 
offense sufficiently to uphold a con¬ 
viction, notwithstanding use of ini¬ 
tials U. A. R. T. to refer to statute. 
—People v. Sprague, 6 N.E.2d 296, 
288 Ill.App. 360. 

3. N.Y.—People v. Schulz, 197 N.Y. 
S. 888, 80 N.Y.Cr. 429. 

4. N.Y.—People v. Fuchs, 129 N.Y.S. 

1012, 71 Misc. 69. 
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5. N.Y.—People v. Fuchs, supra. 

6. N.Y.—People v. Fuchs, supra. 

7. Mass —Commonwealth v. Pentz, 
143 N.E. 322, 247 Mass. 500. 

3. N.Y.—People ▼. Schulz, 197 N.Y. 
S. 888, 80 N.Y.Cr. 429. 

9. N.Y.—People v. Schulz, supra. 

10. N.Y.—People v. Grogan, 183 N.E. 
273, 260 N.Y. 138, 86 A.LR. 1266— 
People v. Carrie, 204 N.Y.S. 759, 
122 Misc. 753. 

Pa.—Commonwealth v. Catania, 13 
Pa.Dist. & Co. 264, 20 Dcl.Co. 197. 

No fatal variaaoe 

Ga.—Soles v. State, 171 S.E. 462, 47 
Ga.App. 758. 
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missible on behalf of the prosecution. 11 There 
is no fatal variance between a charge that a motor 
vehicle ran into a team and proof showing that 
it ran into an express wagon, 12 but, where the evi¬ 
dence tended to prove a violation of a part of the 
statute relating to reckless driving and the charge 
was under another provision of the statute, there 
could be no conviction for reckless driving. 13 

§ G19. -Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

The burden Is on the prosecution to prove the of¬ 
fense of reckless or dangerous driving beyond a reason¬ 
able doubt. Driving at excessive speed may, under some 
circumstances, authorize an inference of reckless driving, 
but, under some statutes, such driving merely raises a 
presumption of imprudent driving which may be rebutted. 

In accordance with the general rule applicable 
in criminal prosecutions, as discussed in Cr mjial 
Law § 566, the burden is on the prosecution to 
prove the commission of an offense of reckless or 
dangerous driving beyond a reasonable doubt, 14 
but in general accused has the burden of present¬ 
ing evidence tending to establish a defense. 15 
While inferences may be induced with respect to 
reckless driving, 16 as, for example, the inference 
of reckless driving from proof of excessive speed 
under the circumstances, 17 where a statute pro 
vidcs that driving in excess of a certain speed 


shall be presumptive evidence of driving at a speed 
which is not careful and prudent, mere proof that 
accused exceeded the prescribed speed simply rais¬ 
es the presumption of imprudent driving which 
may be overcome by evidence, 13 or, as sometimes 
stated, merely shifts the burden of proof so as to 
require accused to show that under the circum¬ 
stances he was not driving in a careless or im¬ 
prudent manner. 19 

b. Admissibility 

Generally evidence of all facts which are connected 
with the occurrence Is admissible In a prosecution for 
reckless or dangerous driving, but, the evidence must be 
of facts which are relevant and material. 

The principles governing the admissibility of 
evidence in criminal cases generally, as discussed 
in Criminal Law §§ 600-S99, app’y in prosecutions 
for reckless or dangerous driving 20 Broadly speak¬ 
ing, all the facts connected with the incident are 
pertinent and evidence of such facts is admissible. 21 
Evidence of facts which are irrelevant and imma¬ 
terial is not admissible, however, 22 and, where the 
prosecution is under a statute which prohibits care¬ 
less or imprudent driving and provides that driv¬ 
ing in excess of a certain speed is a violation of 
the statute and the charge is for exceeding the pre¬ 
scribed speed, the question as to whether the ma¬ 
chine was being operated in a careful manner un¬ 
der the circumstances is properly excluded. 23 So, 
it is proper to exclude evidence calling for con¬ 
clusions which are solely within the province of the 
jury 24 or evidence which would be purely specu- 


11. Ala.—Browning v. State, 13 So. 
2d 54. 31 Ala App. 137. 

12. R.I.—State v. Wei ford, 72 A. 
396, 29 R.I. 450. 

13. NY.—I*eople v. Carrie. 204 N.Y 
S. 759. 122 Mi sc. 763. 

14. Mo—City of St. Louis v. Judd. 
App, 193 S W 2d 93 7—City of St. 
Louis v. Cain, App., 137 S.W.2d 603. 

N.C.—State v. Folger, 191 S.E. 747, 
211 N.C. 695. 

Pa.—Commonwealth y. Howe, 89 
Pittsb.LegJ. 621. 

SC—State v. Davis, 70 SE 811, 88 
S.C. 229, 34 L.R.A..N.S., 295. 

15 . Mo —City of St. Louis v. Judd. 
App., 193 S.W.2d 917. 

10. Miss.—Sanford v. State, 16 So.2d 
628, 195 Miss. 896. 

N.Y.—People v. Whitby, 44 N.Y.S 2d 
76. 

17 . N.T.—People v. Devoe, 159 N.E. 
682, 246 N.Y. 636—People v. Whit¬ 
by. 44 N.Y.S.2d 76. 

18 . N.Y.—People v. Carrie, 204 N.Y. 
S. 769, 122 Misc. 753. 

42 C.J. p 1326 note 63. 


19. N.Y.—People, on Complaint of 
Lucius v. Herman, 20 N.Y.S.2d 149, 
174 Mise 235 

42 C J. p 1326 note 64. 

20. Mass—Commonwealth v. Mara, 
153 NE. 793, 257 Mass. 198. 

42 CJ. p 1326 notes 66, 08, p 1327 
note 71. 

21. Mass—Commonwealth v. Ouil- 
lemette, 137 N.E. 700, 243 Mass. 
346. 

42 O J. p 1326 note 68. 

Condition, conduct« and movements 
of nccusod 

Ga.—^uff v. State, 24 S.E.2d 227, 68 
Ga.App. 799. 

Evidence held admissible 

Iowa.—State v. Hill, 32 N.W.2d 398 

Mass.—Commonwealth v Klosek, 160 
N.E. 252, 262 Mass. 416. 

42 C.J. P 1326 note 68 [a]-[d]. 

22. Ala.—Howard v. State, 132 So. 
4*9, 24 Ala App. 191. 

Mass—Commonwealth v. Klosek, 160 
N.E. 252, 262 Mass. 416. 
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Mo—Citv of St Louis v. Cain, App., 
137 S W 2d 603 

Pa—Commonwealth v. Howe, 89 
Pittsb Leg J 621 
42 C J. p 1327 note 71. 

Evidence inadmissible or properly ex¬ 
cluded 

(1) Evidence as to speed at which 
accused was operating vehicle before 
accident and before he turned around 
and returned to scene of accident.— 
Commonwealth v. Klosek, 160 N.E. 
252, 262 Mass. 416. 

(2) Question to accused whether 
he did everything in his power to 
avoid accident.—Commonwealth v. 
Klosek, supra. 

(3) Question on cross-examination 
of witness as to reason for going to 
town hall.—Commonwealth v. Klosek, 
supra. 

23. NY.—People v. Ruetlman, 148 
N.Y.S. 612, 85 Misc. 233, affirmed 
155 N.Y.S. 1133, 171 AppDiv. 912. 

24. Mass.—Commonwealth v. Mara, 
153 NE 793, 257 Mass. 198. 

42 C.J. p 1327 note 72. 
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lative. 25 Where the alleged driving in a reck¬ 
less manner so that the lives or safety of the pub¬ 
lic was endangered took place in connection with 
an attempt of a sheriff and his deputies to inter¬ 
cept accused for the purpose of apprehending him, 
a question as to whether the deputy personally had 
the warrant when he attempted to intercept the car 
is properly excluded, 26 and what the officers were 
doing or the manner in which they did it by way 
of obstructing the passage of accused is not ma¬ 
terial. 27 

c. Weight and Sufficiency 

The evidence in a prosecution for reckless or danger¬ 


61 C.J.S. 

ous driving must be sufficient to establish the guilt of ac¬ 
cused beyond a reasonable doubt. 

Under the rules applicable in criminal prose¬ 
cutions generally, the evidence in a prosecution for 
reckless or dangerous driving must be sufficient to 
establish the guilt of accused beyond a reasonable 
doubt. 28 A conviction must be based on substan¬ 
tial evidence, 29 and cannot rest on mere specula¬ 
tion or supposition. 30 In order to authorize or 
support a conviction, the evidence must show 
more than a mere error of judgment 31 or, under 
some statutes, more than mere negligence, 32 on 
the part of accused, and, under some statutes, 


MOTOR VEHICLES 


25. Mass—Commonwealth v. Mara, 
supra. 

26. Me —Rtute v. Freeman, 1J 9 A. 
668, 122 Me. 294, 29 ALR. 881. 

27. Me.—State v. Freeman, supra. 

28. Mass—Commonwealth v. Ma¬ 
guire, 48 N E 2d 665. 313 Mass 669 

NY.—People v. Quintano, 25 N.Y.S. 
2d 269. 

Pa.—Commonwealth v. Hughes, 22 
Pn.List. & Co. 377. 

42 C J. p 1327 note 79. 

Want of testimony of injured person 
In prosecution for reckless driving 
where sufficient evidence to support 
conviction was deduced from two 
eyewitnesses and any evidence which 
tho injured pedestrian could have 
given would have been merely cumu¬ 
lative, trial court did not err In al¬ 
lowing the case to go to judgment 
without having the pedestrian in 
court.—Feople v. Boryszewski, 47 N. 
E 2d 343, 317 lll.App. 656. 

Effect of evidence as to result of 
civil action 

In proceeding by city against mo¬ 
torist for violation of traffic ordi¬ 
nance arising out of automobile col¬ 
lision, defendant’s testimony that in 
a civil suit growing out of same acci¬ 
dent a judgment was rendered in his 
favor, although not binding, was sig¬ 
nificant on question of whether de¬ 
fendant was guilty of charge placed 
against him.—City of St. Louis v. 
Cam, Mo App., 137 S.W.2d 603. 
Evidence held sufficient 

(1) To authorize or support con¬ 
viction generally. 

Ala.—Hill v. State, 169 So 21, 27 
Ala.App. 202—Monroe v. State, 126 
So. 614, 23 Ala.App. 441. 

Cal.—People v. Feet. 288 P. 44. 108 
Cal.App., Supp., 775. 

Ga.—Newmans v. State, 16 S E 2d 87, 
65 Ga.App. 288—Williams v. City 
of Valdosta, 171 S.E. 869, 48 Ga. 
App. 90. 

III.—People v. Allegretti, 5 N.E.2d 
618, 287 Ill App. 631. 

Mo —City of St. Louis v. Dlechman, 
App., 135 S.W.2d 6—City of Cape 


Girardeau v. Bennett, App, 27 S. 
W 2d 1 17. 

N.Y —People v Kopik, 258 NTS, 70, 
144 Mise. 403—People v McKeon, 
236 NYS 591, 134 Mi sc 697—Peo¬ 
ple v Llfshin, 21 N T Y S 2d 539 
N C—State v. Steelman, 46 S E 2d 
815. 228 NC 634. 

ND—State v Boehm, 279 NW 824, 
68 N D 340. 116 ALR 547—State 
v. Lvnn. 230 N W 1. 59 NJ> 371 
Ohio—Cit> of’ Cincinnati \ Cipriani, 
App , 36 N E 2d 296—Keiilin v. 

State, 174 NE 606, 37 Ohio App. 
217. 

Pa—Commonwealth v Stiver, 32 Fa 
List fc Co 319 

SL —State v Blake. 255 N.W. 108. 
62 SD 538 

Tenn—Scales v. State, 181 S W.2d 
621, 181 Tenn 440—TTsnry v. State, 
112 S W 2d 7. 172 Tenn. 305, 114 
ALR 1401. 

Tex - Ebbs v. State, 279 S W. 829. 
103 Tex Or 49 

Va — Mnughs v Citv of Charlottes¬ 
ville, 23 S E 2d 787. 181 Va 117. 

42 C.J p 1327 note 79 [d] (1). 

(2) To establish a prlma fade 
case—Oitv of SI. Louis v. Judd, Mo. 
App , 193 S W 2d 917. 

(3) To raise an inference that the 
street upon which the automobile 
was operated was a "way" within 
the meaning of the statute—Com¬ 
monwealth v Mara, 153 N E 793, 257 
Mass 198—Commonwealth v. Leone, 
146 NE. 26, 250 Mass. 512. 

(4) To show that operator of ve¬ 
hicle with which accused's vehicle 
collided had right of way —People v. 
Kosik, 258 N.Y S. 70, 144 Misc. 403. 

Evidence held insufficient 

O) To authorize or support convic¬ 
tion generally. 

Ala.—Robison v. State, 200 So. 626, 
30 Ala.App. 12, certiorari denied 
200 So. 629, 240 Ala 638. 

Cal.—People v. Thompson, 108 P.2d 
105, 41 Cal.App.2d Supp. 965. 

Ill.—People v. Lockefeer, 26 N.E.2d 
892, 304 Ill App 586—People v. 

Trekaliotis, 8 N.E 2d 388, 290 Ill. 
App. 605. 


Iowa—State v. Jaeobsmeier, 294 N. 
\V 920, 229 Towa 878. 

Miss—Sanford v. State, 16 So.2d 628, 
195 Miss 896. 

Mo---City of St. Louis v. Cuin, App., 
137 S W.2d 603. 

Mont —Stale v. Bicring, 107 P.2d 876, 
111 Mont 237 

N Y —People v Grogan, 183 NE. 273, 
260 N.Y 138, 86 ALR 1266—Peo¬ 
ple v. Sandner, 292 NYS 545, 162 
Misc 41— People v. "Whitby, 44 N 
Y S 2d 76—People v. Quintano, 25 
N.Y S 2d 269. 

Ohio—State v Barmann, App, 58 
N E 2d 691—Busch v City of Cin¬ 
cinnati. 30 Ohio NP..NS, 183. 

Okl—Simpson v City of Tulsa, 93 P. 
2d 539, (»7 Okl Cr 221 

Pa —Commonwealth v Frisch, 41 Pa. 
List & Co 266. 57 Montg Co 158- 
Cominotiwoallh v Hughes, 22 l’a. 
List & Co 377. 

SL—Stale v Beshara, 274 N.W 836, 
ho SI) 413 

Tex—Williams v. State, 279 SW 
466. 102 Tex Cr 018 
(2) To show that allegedly reck¬ 
less driving caused accident—State 

v. JJiering, 107 P 2d 876, 111 Mont 

237. 

29. S L.—Stale v. Beshara, 274 N. 
W. 836, 65 S L. 415. 

30. NY.—-reople v. Whitby, 44 NY. 
S.2d 76. 

31. NY—People v. Sandner, 292 N 
Y.S. 545, 162 Misc. 41—People v 
Whilby, 44 N Y.S.2d 76—People v. 
Davis, 9 N.Y.S.2d 620. 

32. Cal.—reople v. Thompson. 108 
P 2d 105, 41 Cal.App.2d Supp. 965— 
People v. McNutt, 105 P.2d 657, 40 
Cal.App.2d Supp. 835. 

Miss—Sanford v. State, 16 So.2d 628, 
195 Miss. 896. 

N.Y.—People v. Grogan, 183 N.E. 273, 
260 N.Y. 138, 86 AL.R. 1266—Peo¬ 
ple v. Whitby, 44 N.Y.S.2d 76. 

Pa.—Commonwealth v. Michaels, 43 
Pa.Dist. & Co. 221—Commonwealth 
v. Howe, Co., 89 Pittsb.Leg.J. 621. 

Whether negligence sufficient or nec¬ 
essary to constitute offense gen¬ 
erally see supra g 612. 
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the evidence must establish beyond a reasonable 
doubt that accused failed to exercise the care of 
a reasonably prudent man and thus unreasonably 
endangered users of the highway. 33 

Under some statutes or ordinances, mere proof 
that accused did not drive as a reasonably pru¬ 
dent and cautious man is not necessarily sufficient 
to authorize a conviction, 34 and mere evidence that 
an accident or collision occurred is not sufficient. 35 
In order to authorize a conviction under a statute 
providing that a person shall be guilty of reck¬ 
less driving if he drives upon a highway in a man¬ 
ner to indicate either a willful or a wanton dis¬ 
regard for the safety of persons or property, there 
must be such evidentiary relation between the man¬ 
ner of driving and the described state of mind, 
that is to say, willful or wanton disregard for the 
safety of persons or property, as to permit the 
inference by the judge or jury of such state of 
mind from the manner of driving; 36 under such 
statute, evidence which indicates to the judge or 
jury beyond a reasonable doubt that there was a 
willful or wanton disregard for the safety of per¬ 
sons or property is sufficient to show guilt. 37 

Proof of speed so excessive as to constitute proof 
of the essential elements of the offense of reck¬ 
less driving may be sufficient to support a convic¬ 
tion. 33 However, where a statute, which declares 
that every person operating a motor vehicle shall 
drive it in a careful and prudent manner and at 
a rale of speed so as not to endanger the property 
of another or the life or limb of any person, pro¬ 


vides that the driving in excess of a specified speed 
shall be presumptive evidence of driving which is 
not careful and prudent, mere evidence of speed in 
excess of the prescribed speed is not sufficient to 
authorize or sustain a conviction, but there should 
be evidence of other facts and circumstances show¬ 
ing that this rate of speed was reckless and that 
the person or property of others were being en¬ 
dangered. 39 

The offense of reckless driving and the offense 
of driving while under the influence of intoxi¬ 
cating liquors are established by different evi¬ 
dence. 40 While evidence of intoxication may bear 
on the question whether accused is guilty of reck¬ 
less driving, 41 it does not necessarily prove such 
driving. 42 

§ 620. - Questions of Law and Fact 

In a prosecution for reckless or dangerous driving 
questions of fact and the guilt or Innocence of accused 
are determinable by the Jury or other trier of the facts 
where the evidence is sufficient to raise issues of fact. 

In a prosecution for reckless or dangerous driv¬ 
ing in which the evidence is conflicting or is such 
as to authorize varying inferences and is gener¬ 
ally sufficient to authorize the consideration of mat¬ 
ters involved as questions of fact, it is the prov¬ 
ince of the jury or other trier of the facts to de¬ 
termine all questions of fact and the guilt or in¬ 
nocence of accused. 43 Accordingly, where there 
is sufficient evidence to sustain a verdict of guilty, 
it is not error for the court to refuse to direct 
a verdict for accused, 44 or to refuse to grant ac- 


33. NY—People v Sandner, 292 N. 

Y S 515, 1152 Mjkc 41 

34. Trim—Barkley v State. 54 SW. 
2d Oil. 1(15 Tenn. 309. 

35. Hawaii—Territory v. McGregor, 
22 Hawaii 786. 

Mo—City of St Louis v. Judd. App , 
193 SW.2d 917. 

N.Y—-People v. Grogan, 183 NR 273, 
260 N.Y. 138, 86 A.L.R. 1266—Peo¬ 
ple v. Sandner, 292 NYS 545. 1C2 
Mi so 41—People v. Whitby, 44 N 

Y S.2d 76— People v. Quinlnno, 25 
N Y S 2d 269—People v. Davis, 9 N 

Y S.2d 620. 

B.D.—State v. Beshara, 274 N.W. 836, 
65 SD. 445. 

36. Cal —People v. Smith, 92 P.2d 
1039, 36 Cal.App.2d Supp. 748. 

37. Cal.—People v Steel, 92 P 2d 
815, 35 Cal.App 2d Supp. 748. 

38. Cal.—People v. Nowell, 114 P.2d 
81, 45 Cal.App.2d Supp. 811. 

39. N.Y.—People v. Carrie. 204 N. 
Y.S. 759, 122 Misc. 753—People v. 


Mellon, 172 N Y S 165, 104 Miso. 
355 

12 C J. p 1327 note 81 

40. N.M —Stale v Sisneros, 82 T.2d 
274, 42 N M 500 

41. NM--State v. Sisneros, supra 

42. N M.—State v. Sisneros. supra 

43. Ala—Browning v Stale, 13 So 

2d 54, 31 Ala App 137—Hill v 

State, 1G9 So 21. 27 Ala App 202. 

N.C —State v. Newton, 177 SR 184, 
207 NC 323. 

Tenn —Usary v. Slate, 112 S W 2d 7, 
172 Tenn. 305, 114 ALB 1101 
Va.-'Muuglis v Cilv of Charlottes¬ 
ville, 23 SE.2d 787. 181 Va. 117 
Wash.—State v. lJireh, 49 T.2d 921, 
183 Wash 670 
42 C J p 1327 note 88 

ai.1 the surrounding circumstances 
are for the consideration of the jury 
in determining the guilt or innocence 
of accused and whether he violated 
the statute involved—Common¬ 
wealth v. Gurney, 158 N.E. 832, 261 
Mass. 309. 


Evidence held sufficient to authorize 
submission of cose or question to 
Jury 

Iowa—State v Hill, 32 N W 2d 398. 

Mo--City of St Louis v. Diechman, 
App, 135 S.W.2d 6. 

N C.—Stale v Steelman, 46 S.E.2d 
845, 228 NC. 634-—State v. Hol¬ 
brook, 46 S H 2d 843, 228 N.C. 620— 
State v. Flinehem, 44 S E 2d 724, 
228 NC 149—Slate v. Cody, 31 S.E. 
2d 445, 224 N (\ 470—State v. Wil¬ 
son, 12 S E 2d 654, 218 N.C. 769— 
State v. Murchison, 184 S.E. 495, 
209 N C 849—State v. Newton, 177 
SE 184, 207 NC. 323—Stale v. 
Mukle, 140 SE 150, 194 N.C. 808. 

Wash—State v. Birch, 49 P.2d 921, 
183 Wash 670. 

Evidence held insufficient to author¬ 
ize submission of case to jury 

NC—State v. Ogle, 31 S.E 2d 444, 224 
N.C. 468. 

44. Iowa.—State v. Hill, 32 N.W.2d 
398. 

Tex.—Ebbs v. State, 279 S.W. 829, 103 
Tex.Cr. 40. 

42 C.J. p 1328 note 89* 
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cused's motion for a nonsuit. 45 By a demurrer to 
the evidence, accused admits all the material facts 
shown by the evidence introduced by the prose¬ 
cution, 46 and in determining such demurrer it is 
necessary to interpret such evidence in the light 
most favorable to the prosecution. 47 

§621. —— Instructions 

In a prosecution for reckless or dangerous driving, the 
court should submit the case to the Jury with full and ac¬ 
curate instructions applicable to the Issues. 

In accordance with the rules applicable to in¬ 
structions in criminal prosecutions generally, as 
discussed in Criminal Law §§ 1189-1323, the court, 
in a prosecution for reckless or dangerous driving, 
should submit the case to the jury with full and 
accurate instructions applicable to the issues, 48 and, 
since the case is for the jury on the whole evi¬ 
dence, the court is under no obligations to select 
a part of the evidence for instruction. 49 In de¬ 
termining whether particular instructions are mis¬ 
leading, the instructions must be judged as a whole 
and not by a particular extract. 50 In stating a 
distinction between reckless operation of a vehicle 
and so operating it that the lives and safety of the 
public might be endangered, the court may properly 
use illustrations which are to be considered by the 
jury only as illustrations. 61 However, the court 
is not obliged, the charge being otherwise com¬ 
plete, to give additional illustrations showing cir¬ 
cumstances under which accused is entitled to ac¬ 
quittal. 52 

Requested instructions. It is proper to refuse 


requested instructions which are not in proper 
form, 65 or which incorrectly state the law, 54 or 
which are inapplicable to the issues in the case, 55 
or applicable only to parts of the evidence, 56 or 
which are misleading. 67 Generally, however, re¬ 
quested instructions which correctly state the law 
should be given, 58 but it is not error to refuse a 
request for a proper instruction when the question 
of law presented by the requested instruction is 
covered by other instructions given by the court 
to the jury. 59 

§ 622. -Verdict and Findings 

Conviction of an offense not stated in the charge Is not 
permissible. Generally, it is proper to render a separate 
verdict on each of several counts of a charge which set 
forth distinct offenses. 

Accused cannot be convicted of an offense not 
stated in the charge. 60 Where in a prosecution 
for reckless driving the indictment contains sev¬ 
eral counts, each charging distinct offenses und.T 
the statute, each count is in fact and theory a sep¬ 
arate indictment and it is proper for the jury to 
give a separate verdict on each count. 61 

§ 623. -Judgment, Sentence, and Punish¬ 

ment 

The punishment or penalty to be Imposed for reckless 
or dangerous driving depends largely on statutory pro¬ 
visions. 

The punishment or penalty to be imposed for 
reckless or dangerous driving is dependent on the 
provisions of the statutes or ordinances. 62 A pun¬ 
ishment or penalty imposed which is excessive or 
unauthorized cannot be enforced. 63 However, the 


45. N.C—State v. Holbrook, 46 S.E 

2d 843. 228 N C. 620—State v. 

Flinchcm, 44 S.E 2d 724, 228 N.C 
149—State v. Murchison. 184 S.E 
405, 209 NC. 849—State v. New¬ 
ton, 177 S.E. 184, 207 N.C. 323— 
State v. Mickle, 140 S.E. 150, 194 
N.C 808. 

46. Mo.—City of St. Louis v. Judd, 
App , 193 S.W.2d 917. 

47. Mo.—City of St. Louis v. Judd, 
supra. 

43. Conn.—State v. Kolbarsh, 199 A. 
558, 124 Conn. 265. 

N.D.—State v. Sullivan, 227 N.W. 
230, 58 ND. 732. 

42 C.J. p 1328 note 91. 

Instructions held proper or not er¬ 
roneous 

Conn.—State v. Kolbarsh, 199 A. 658, 
124 Conn. 265. 

42 C.J. p 1328 note 91 [a]. 

Instruction held erroneous 

N.C.—State v. Folger, 191 S.E. 747, 
211 N.C. 696. 

40 . Mass.—Commonwealth v. Mara, 
163 N.E. 793, 267 Mass. 198. 


50. SC.—State v. Davis, 70 S E 811, 
88 SC. 229, 34 L H.A..N.S., 295. 

4 2 C.J. p 1328 note 93. 

51. Mass.—Commonwealth v. Mara, 
153 N.E. 793, 257 Mass. 198 

52. Mass.—Commonwealth v. Mara, 
supra. 

53. Hawaii.—Territory v. McGregor, 
22 Hawaii 786. 

54. Mass —Commonwealth v. Gur¬ 
ney, 158 N M. 832, 261 Maas 309 

Tex.—Ebbs v State, 279 S.W. 829, 
103 Tcx.Cr. 49. 

42 C J. p 1328 note 97, p 1322 note 78 
UJ. 

55. Mass.—Commonwealth v. Gur¬ 
ney, 158 N.E. 832, 261 Mass. 309. 

42 C J. p 1328 note 98. 

56. Mass.—Commonwealth v. Mara, 
153 N.E. 793, 257 Mass. 198. 

42 C J. p 1328 note 99. 

57. Mass.—Commonwealth v. Var¬ 
tanian, 146 N.E. 682, 251 Mass. 355. 

42 C.J. p 1328 note 1. 

58. Ala.—Browning v. State, 18 So. 
2d 54, 31 Ala.App. 137. 
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Conn—State v. Kolbarsh, 199 A. 658, 
124 Conn. 2C5. 

Hawaii —Territory v. McGregor, 22 
Hawaii 786. 

59. Conn —State v. Kolbarsh, 199 A. 
558, 124 Conn. 265. 

Hawaii.—Territory v. McGregor, 22 
Hawaii 786. 

Mass.—Commonwealth v. Mara, 1G3 
N.E. 793, 257 Mass. 198. 

Tex.—Ebbs v. State, 27J S.W. 829, 
103 Tex.Cr. 49. 

60. N.Y.—People v. Carrie, 204 N.Y. 
S. 759, 122 Misc. 753. 

61. N.C.—State v. Mills, 106 S.E. 677, 
181 N.C. 630. 

62. Mo.—State v. Ball, App., 171 S. 
W.2d 787. 

N.C.—State v. Cody, 31 S.E.2d 445, 
224 N.C. 470. 

42 C.J. p 1329 note 6. 

63. N.C.—State v. Cody, supra. 

42 C.J. P 1329 note 7. 

Period of oo-Xneaiont excessive 
N.C.—State v. Cody, supra—State r 
Crews, 200 S.E. 378, 214 N.C. 7C5. 
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fact that a statute provides for the revocation of 
the operator’s license of one guilty of reckless driv¬ 
ing does not restrict the penalty which may be im¬ 
posed to such revocation, where the right to im¬ 
pose other penalties is indicated and may be clear¬ 
ly inferred from a consideration of the statute as 
a whole. 64 In the case of a conviction for reckless 
driving under some municipal ordinances, the court 
may suspend the driving rights of accused for a 
limited period in addition to imposing other pen¬ 
alties. 65 

Where a defendant is convicted on several counts 
in one indictment, each charging a separate offense, 
the sentence on each count may properly be made 
to begin at the expiration of a preceding one. 66 In 
imposing punishment in a case of clear and uncon- 
troverted guilt, the court may take into consid¬ 
eration, as an extenuating circumstance, the fact 
that all damages for injuries resulting from the 
occurrence involved have been paid. 67 

§ 624. - Appeal and Error 

In general, In the absence of prejudicial error, a con¬ 
viction on sufficient evidence will be affirmed. 

In general, an appellate court will review a con¬ 
viction for reckless or dangerous driving which 
is sustained by evidence, only to ascertain whether 
defendant had a fair and impartial trial or whether 
there were prejudicial errors or mistakes requir¬ 
ing a new trial in the interest of justice, 68 and, in 
the absence of prejudicial errors, a conviction on 


sufficient evidence will be affirmed. 66 Where, how¬ 
ever, accused has been charged, tried, and con¬ 
victed under a statute which had been superseded 
and repealed by a later statute, the judgment of 
conviction will be reversed. 70 A conviction will be 
set aside on certiorari where the record returned 
by the trial magistrate does not disclose that he 
had jurisdiction to try the case. 71 

A plea of guilty does not constitute a waiver of 
the right to raise on appeal the objection that the 
information is not sufficient to charge a crime. 72 
Similarly, where an information fails to charge an 
offense, accused, by proceeding with the case, after 
the denial of his motion to dismiss, docs not waive 
the right to maintain his objection to the sufficiency 
of the information on appeal. 78 

§ 625. Driving While under Influence of In¬ 
toxicants or Drugs 

a. In general 

b. Nalurc and grade of offense 

c. Elements of offense 

a. In General 

Where a statute or ordinance so provides, It It an 
offense to drive a motor vehicle while intoxicated or 
while under the influence of Intox.eating liquor or 
narcotic drugs. 

Under many statutes and ordinances it is an of¬ 
fense for one to operate or drive a motor vehicle 
while intoxicated, or under the influence of in¬ 
toxicating liquor, 74 or when addicted to, or un- 


Funishment held not excessive 

Ill —People v. Boryszewskl, 47 N.E. 

2d 343. 317 Ul.App. 666. 

N.C —State v. Wilson. 12 S E 2d 654. 
218 NC. 769—State v. Mickle, 140 
S.E 150, 194 NC. 808. 

64. Cal—In re Von Perhacs, 212 P. 
689, 190 Cal. 3G4. 

65 . Ohio.—City of Cincinnati v. 
Sandow, 179 N.E. 161, 40 Ohio App. 
319, error dismissed Sandow v. 
City of Cincinnati, 181 N.E. 880, 
124 Ohio St. 666. 

66 . N.C.—State v. Mills, 106 S.E. 
677, 181 N.C. 630. 

67. Ohio.—State ▼. Barmann, App., 
68 N.E.2d 691. 

68. N.Y.—People v. Rue ti man, 148 
N.Y.S. 612, 85 Misc. 233, affirmed 
156 N.Y.S. 1133, 171 App.Div. 912. 

42 C.J. p 1329 note 11. 

69. Hawaii.—Territory v. McGregor, 
22 Hawaii 786. 

42 C.J. p 1329 note 12. 

Fine not excessive 

A fine of one hundred dollars and 
costs for reckless driving of auto¬ 
mobile in violation of city ordinance, 
imposed by corporation court of city 


on appeal from police Justice, would 
not be set aside ns excessive nl- 
though greatly in excess of fine of 
ten dollars imposed by poliee jus¬ 
tice. where fine was within limits 
prescribed in ordinance—Maughs v. 
City of Charlottesville, 23 S E 2d 7S7. 
181 Va. 117. 

TO. Ala.—Anthony v. State, 186 So. 
186, 28 Ala App 415 

71. Pa.—Commonwealth v. Weltner, 
68 Pa.Dist. & Co 426—Common¬ 
wealth v. Hall, 34 Pa.Dist. & Co. 
278. 

72. N.Y—People v. Fuchs, 129 N.Y. 
S. 1012, 71 Misc. 69. 

73. N.Y.—People v. Payne, 129 N.Y. 
S. 1007, 71 Misc. 72. 

74. Ind.—Derry v. State, 182 N.E. 
701. 204 Ind. 21. 

Ky.—Commonwealth v. Black, 20 S. 

W.2d 741, 230 Ky. 677. 

Miss.—Williams v. State, 137 So. 106, 
161 Miss. 406. 

N.M.—State v. Tinsley, 283 P. 907, 
34 N.M. 458. 

Utah—State v. Johnson, 287 P. 909, 
76 Utah 84. 

42 C J. p 1329 note 13. 

713 


Driving while intoxicated as negli¬ 
gence sec supra 8 265. 

R:a3on and purpose of statutes 

(1) Protection of the safety of the 
general public.—Cordell v. State, 198 
S E 572, 58 Ga App. 388. 

(2) To prevent accidents and pre¬ 
serve persons from injury on high¬ 
ways. 

Ark—Benson v. State, 208 S.W.2d 
767, 212 Ark. 905. 

Mich.—People v. Townsend, 183 N.W. 

177, 214 Mich. 267, 16 A.L.R. 902. 
S.C—State v. Long, 106 S.E. 624. 
186 SC. 439. 

Tex—Blackburn v. State, Cr., 204 S. 
W.2d 619—Johnson v. State, 147 S. 
W.2d 811, 141 Tex.Cr. 176. 

(3) To penalize anyone guilty of 
prohibited act, regardless of how 
slight influence of intoxicating liquor 
may be.—Weston v. State, 65 P.2d 
652, 49 Ariz. 183. 

(4) Other reasons and purposes 
see 42 C.J. p 1329 note 13 [bj. 

Beckless driving distinguished 

(1) Driving recklessly, driving so 
as to endanger life, limb, or prop¬ 
erty, and driving under influence of 
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The validity of these statutes and ordinances has 
frequently been sustained 78 and the power of the 
state or municipality to prohibit such operation 
and to make violation of the prohibition an offense 


has been sustained under the police power. 77 How¬ 
ever, unless authorized so to do by charter or stat¬ 
ute, 78 a municipality has no power to enact an or¬ 
dinance creating such an offense where the mat¬ 
ter is covered by state statute, 79 nor, unless it is 
so empowered, 80 can it prescribe a punishment 


liquor are not identical offenses.— 
State v. Andrews, 142 A. 840, 108 
Conn. 209. 

{2) Reckless driving is a distinct 
offense, established by different evi¬ 
dence, from the crime of driving an 
automobile while under the influence 
of intoxicating liquor—State v. Sis- 
ueros. 82 P 2d 274. 42 N.M. 500. 
Amendment of statute # 

(1) Statute penalizing driving un¬ 
der influence of liquor was held to 
amend by implication act relating to 
drunken driving—Daniels v. State, 
296 S.W. 20, 155 Tcnn. 649. 

(2) Statute defining offense of 
driving an automobile while intoxi¬ 
cated was held “amended” and not 
"repealed” by later aet defining the 
offense but prescribing a different 
punishment, offenses committed prior 
to the amendment being governed by 
the earlier statute.—Bedwcll v State, 
165 SW.2d 920, 142 Tex.Cr. 599— 
Davis v. State. 155 S.W.2d 801, 342 
TexCr. 602—Jones v. State. 104 S.W. 
2d 871. 132 Tex.Cr. 445. 

Repeals of Sighteenth Amendment 
and state prohibition act were held 
not to require adoption of more 
liberal view of crime of driving auto¬ 
mobile while intoxicated, statute de¬ 
fining such crime not being changed 
by such repeals.- -People v. Fellows, 
34 P.2d 177, 139 Cal.App. 337. 

75. Ariz—Weston v. State, 65 P.2d 
652, 149 Ariz. 183. 

Cal —People v Berner, 82 P.2d 617, 
28 Cal App 2d 892. 

Ind—Perry v. State, 182 N E. 701, 

204 lnd. 21. 

N.M—State v. Tinsley, 283 P. 907, 
34 N.M. 458. 

70. Ariz—Weston v. State, 65 P. 

2d 652. 149 Ariz 183. 

Cal.—People v. Berner, 82 P.2d 617, 
28 Cal App 2d 392. 

Ind.—Basson v. State, 187 N.E. 344, 

205 Ind. 532—Derry v. Stute, 182 
N.E. 701, 204 Ind. 21. 

La.—State v. Pierce, 121 So. 870. 168 
La. 291—State v. Dudley. 106 So. 
364, 159 La. 872. 

Minn—State v. Carroll, 31 N.W.2d 
44, 225 Minn. 384—State v. Gra¬ 
ham, 222 N.W. 909, 176 Minn 164 
N.M.—■State v. Tinsley, 283 P. 907, 
34 N.M. 458. 

Or.—State v. Boag, 59 P.2d 396, 154 
Or. 354. 

Tex.- -Herring v. State, 35 S.W. 2d 
731, 117 Tex.Cr. 211. 

42 C.J. p 639 note 34 [a], [b]. 


Causing injury to another 

Statute making it a felony to drive 
vehicle while under influence of in¬ 
toxicating liquor so that bis act or 
neglect proximalely causes bodily in¬ 
jury to another, even though same 
act by sober operator would consti¬ 
tute a misdemeanor onlv, lias been 
held constitutional —People v. Chat¬ 
ham, 110 P.2d 704, 43 Cal App 2d 298 
“In any degree” 

Phrase “to any degree under influ¬ 
ence of intoxicating liquor” in stat¬ 
ute was held not to invalidate stat¬ 
ute—Nunn v State, 26 S W 2d 618, 
114 TexCr. 487—Williams v State, 
271 S.W. 628, 11)0 Tex Cr 50 
Punishment as affecting validity 
Stutute providing that intoxicated 
operator of motor vehicle causing 
physical injuries to another “may” 
be imprisoned with or without hard 
labor was held not unconstitutional 
as not compelling but merely jxrmit- 
ting imposition of penalty, statute 
meaning that offender shall be im¬ 
prisoned and that imprisonment may 
be either with or without hurd labor, 
in judge's discretion —State v. Ilill, 
177 So 421, 188 La. 444. 

Change in punishment 

Statute penalizing driving auto¬ 
mobile while intoxicated and amend¬ 
ment thereto providing that on con¬ 
viction accused should be prohibited 
from driving automobile for period 
fixed by jury was held not violative 
of penal code that no penalty affixed 
to offense by one law should be cum¬ 
ulative of penalties under former 
law.—Haworth v. State, 88 S.W.2d 
115, 129 Tex Cr 428. 

Voluntary intoxication 

The statute creating offense of op¬ 
erating motor vehicle while intoxi¬ 
cated is constitutional as contem¬ 
plating only voluntary intoxication 
resulting from imbibing alcoholic liq¬ 
uors—People ex rel. Seagrist v. Med- 
erer, 33 N.Y.S.2d 114. 

77. Ariz —Weston v. State, 65 P,2d 
652, 149 Ariz. 183 

Cal—People v Berner, 82 r.2d 617, 
28 Cal.App.2d 392 

Ill—reople v. Stacker, 153 N.E 354, 
322 Ill. 232. 

Or.—State v. Boag, 59 l\2d 396, 154 
Or. 354 

Tenn.—Bostwick v. State, 285 S.W. 
49, 154 Tenn 1. 

Utah—Salt Lake City v. Kusse, 93 P. 

2d C71, 97 Utah 133. 

Va—Shaw v. City of Norfolk, 189 S. 

E. 335, 167 Va. 346. 

[ 42 C.J. p 639 note 34. 
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Bauson for role 

An automobile is a "dangerous in¬ 
strumentality" and in the hands of a 
drunken man is likely to become a 
"deadly weapon"—People v. Chat¬ 
ham, 110 P 2d 704, 43 Cal.App.2d 298. 
After conviction 

The legislature, under its police 
power, may also make it a penul of¬ 
fense to drive a motor vehicle with¬ 
in a proscribed period after a con¬ 
viction for driving while intoxicated. 
—State v. Campbell, 107 So. 788, 21 
Ala.App. 303. 

78. Ill—Village of Winnctka v. Sin- 
nett, 272 Ill App. 113 

Minn -Slate v. Hughes, 233 N W. 
874, 182 Minn 14 4 

Neb—State v Hauser. 288 NW 518, 
137 Neb. 138—Genihler v City of 
Seward, 285 NW 512, 136 Neb 196, 
modified on other grounds 288 N.W. 
645. 136 Neb. 916. 

Utah—Salt Lake City v. Kusse, 93 P. 

2d 671. 97 Utah 113 
Va.—Shaw v. City of Norfolk, 189 S. 

E. 335. 167 Va. 346. 

Power derived from general statutes 
Utah —Salt Lake City v Kusse, 93 
P.2d 671, 97 Utah 113. 

79. Ariz.—Clayton v. State, 297 P 
1037, 38 Ariz 135, rehearing de¬ 
nied 300 P. 1010, 38 Ariz 4 66, fol¬ 
lowed in Pnee v. State, 3 P.2d 
1114. 39 Ariz 59. 

ND—Citv of Fargo v. Glaser, 244 
N.W. 905,-62 N.D. 673. 

Reason for rule 

Driving automobile while under in¬ 
fluence of intoxicating liquor is mat¬ 
ter of state-wide importance and not 
mere regulation of motor traffic with¬ 
in jurisdiction of municipality.—City 
of Fargo v. Glaser, supra. 

As affected by punishment 

Ordinance providing for imprison¬ 
ment other than as an alternative to 
nonpayment of a fine was held in¬ 
valid as constituting punishment for 
a crime, a matter beyond the power 
of a municipality.—City of Racine v. 
Woiteshek, 29 N.W.2d 752, 251 Wis. 
404—State ex rel. Keefe v. Sehmiege, 
28 N.W.2d 345, 251 Wis. 79. 

80. Minn.—State v. Weeks, 12 N.W. 
2d 493, 216 Minn. 279—State v. 
Hughes, 233 N.W. 874, 182 Minn. 
144. 

Ohio.—Kisller v. City of Warren, 16 
N.E 2d 948, 58 Ohio App. 531. 

Lessor penalty 

| III.—Village of Wlnnetka v. Sinnett, 
272 Ill.App. 143. 
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therefor different from that prescribed by stat¬ 
ute for the same offense; 81 but it has been held 
that the state may declare such act to be a felony, 
even though it is committed upon the streets of 
a municipality, which has charter powers, and 
which has declared such act to be a misdemeanor. 82 

While, as discussed infra § 633, a provision in 
such a regulation that having intoxicating liquor 
on or about the person of the driver or in his ve¬ 
hicle is prima facie evidence of a violation of the 
statute creates an arbitrary and unreasonable pre¬ 
sumption and is invalid, this invalidity does not 
affect the validity of the remainder of the statute. 82 

Permitting operation by intoxicated person. Un¬ 
der some statutes it is an offense for any person to 
permit another who is under the influence of in¬ 
toxicating liquor to operate a motor vehicle which 
is owned by the former or is in his custody or con¬ 
trol. 84 

Repeal of statute or ordinance. A statute with 
respect to the offense of driving in an intoxicated 
condition is not repealed by the enactment of a 
subsequent statute oil the same subject unless there 
is an irreconcilable conflict between the two. 85 
Accordingly, such a statute has been held not to be 
repealed by a subsequent statute authorizing mu¬ 
nicipalities to regulate automobile operation and 
parking within their corporate limits 86 or by a 


statute authorizing municipalities to prohibit drunk¬ 
en driving on the city streets. 87 Similarly, a stat¬ 
ute prohibiting driving while in an intoxicated con¬ 
dition or under the influence of intoxicating liquor 
is not repealed by a subsequent statute prohibiting 
driving while intoxicated on highways outside in¬ 
corporated municipalities 88 or by a statute pro¬ 
viding punishment for appearing in a public place 
while intoxicated. 89 Of course, where an ordinance 
of the kind under consideration is annulled by 
statute, a conviction thereunder is invalid; 90 but 
the repeal of a statute which is substantially re¬ 
enacted at the same time, except for a change in 
the penalty, has been held not to constitute a re¬ 
peal in effect, so as to bar prosecution for the 
offense committed before such repeal. 91 

Construction. Although it has been held that a 
statute denouncing the offense of driving while 
under the influence of intoxicants is a penal stat¬ 
ute and must be strictly construed, 92 it has also 
been held that such a statute, since it is designed 
to protect the public, should be liberally or reason¬ 
ably construed 92 in order to effect its purpose 94 
and to reduce the hazard of prohibited operation 
of a motor vehicle to a minimum. 95 Such a reg¬ 
ulation is not retroactive, so as to warrant the 
conviction of a person for driving while intoxicat¬ 
ed before the regulation went into effect. 96 


Va—Shaw v. City of Norfolk, 189 S 
K 335, 167 Va 346. 

Absence of option between line and 
Imprisonment 

Ordinance providing as a maximum 
penalty imprisonment for the same 
period of tune as the maximum im¬ 
prisonment provided by state law 
for such offense was not invalid as 
providing for a greater penalty than 
that of the state law, even though 
ordinance did not give eourt option 
of imposing a Jail sentence or a fine 
as did state law.—State v Weeks, 13 
N W.2d 493, 216 Minn. 279 

81. W.Va.—State v Robinson, 123 S. 
22. 575, 96 W.Va. 556. 

88. Cal—Helmer v. Sacramento 

County Super. Ct., 191 P. 1001, 48 
CalApp. 140. 

42 C.J. p 639 note 35. 

83. Okl —Simpkins v. State, 249 P. 
168, 35 Okl Cr. 143. 

84. Pa—Commonwealth v. Pollmg- 
er, 45 ra.Dlst. & Co. 689, 58 Montg. 
Co. 386. 

Speolflo statute 

Where act or conduct charged 
against defendant is prohibited spe¬ 
cifically by vehicle code, prosecution 
must be brought under section con¬ 
taining such specific prohibition, and. 


not under the general provisions — 
Commonwealth v. Pollinger, supra. 

Joint prosecution 

Where the offenses of operating a 
motor vehicle under influence of in¬ 
toxicating liquor and permitting an¬ 
other to operate a motor vehicle 
while under the influence of intoxi¬ 
cating liquor are committed at one 
and the same time, and grow out of 
one and the same transaetion, one 
return, one complaint, one warrant, 
and one hearing are sufficient to pro¬ 
mote the due administration ot jus¬ 
tice—Commonwealth v Ilasko, 46 
Papist & Co. 359, 59 Montg Co. 1, 
56 York Leg Rec. 194. 

85. Mont.—State v. Schnell, 88 P 2d 

19, 107 Mont 579, 121 A L R. 1082 

Limited repeal 

P<nnl rode punishing as misde¬ 
meanor offense of driving motor ve¬ 
hicle while intoxicated was held no 
longer in force, m view of subse¬ 
quent motor vehicle acts, except with 
respect to offenses not covered by 
such acts, such as driving of a mo¬ 
tor vehicle on private grounds by one 
who is intoxicated —People v. Lewis, 
37 P 2d 752, 4 Cal.App 2d Hupp. 775. 

88. NM—State v. Tinsley, 283 P. 

907, 34 N.M. 458. 
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87. Nl - ) —State v. Colohan, 286 N. 
W. 888, 69 ND 316. 

88. Mont —State v. Schnell, 88 P.2d 
19, 107 Mont. 579, 121 A.L.R. 1082. 

89. W.Va—Richardson v. Charnock, 
150 SR 530. 108 W.Va. 168. 

90. Minn—State v. Mandehr, 209 N. 
W. 750, 168 Minn 139 

91. Fa—Commonwealth v. Beuttie, 
93 Pa Super. 404—Commonwealth 
V. McNamara, 93 Pa Super. 267. 

92. N.Y —People v. Rue, 2 N.Y.8.2d 
939, 3 66 Misc. 845. 

93- N Y —People v Strauss, 22 N.Y. 
S 2d 880, 260 App.Div. 880—People 
v. Rue, 2 N Y.S.2d 939, 166 Misc. 
845. 

Tex —Blackburn v. State, Cr., 204 
S W.2d 619. 

94. Okl —Luellen v. State, 81 r.2d 
323, 64 Okl.Cr. 382. 

Every reasonable intendment 

should be given in aid of strict ob¬ 
servance of statute penalizing driv¬ 
ing of automobiles while under Influ¬ 
ence of intoxicating liquor.—Thoma¬ 
son v. State, 72 S.W.2d 598. 126 Tex. 
Cr. 554. 

95. Me.—State v. Roberts, 29 A.2d 
457, 139 Me. 273. 

96. Mo.—State v. Criddle, 259 S.W. 
429, 302 Mo. 634. 
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Persons liable . Any person who conies within 
the terms of the statute denouncing the offense is 
subject to prosecution thereunder. 97 The fact that 
a person is an employee of another does not ex¬ 
cuse a violation of the statute. 98 Where aiders 
or abettors are indictable as principals, one who 
does not drive, but who aids and abets an intoxicat¬ 
ed driver, may be charged with the offense. 99 

Defenses. The fact that the driver of the ve¬ 
hicle with which accused’s vehicle collided might 
also have been guilty does not exonerate accused 
of the offense of driving while intoxicated. 1 

b. Nature and Grade of Offense 

The grade of the offense of driving while under the 
Influence of intoxicants depends on the terms of the 
statute or ordinance denouncing the offense. 

The offense of drunken driving has been held to 
be not only malum prohibitum but also malum in 
se. 2 Under some statutes the driving of a motor 
vehicle while intoxicated is in the nature of a 
minor 3 or petty 4 offense, such as disorderly con¬ 


duct, 5 and in some jurisdictions this is true be¬ 
cause it is created by municipal ordinance and is 
in the nature of a police regulation. 6 In some ju¬ 
risdictions, however, the offense constitutes a fel¬ 
ony, either because of an express declaration in 
the statute to this effect 7 or because of the nature 
of the penalty authorized. 8 Thus, where the statute 
permits a punishment of one year’s imprisonment, 
which must under the general penal law be in the 
state prison, the offense is a statutory felony 9 and 
as such constitutes an infamous crime. 10 The of¬ 
fense is also a felony where the statute provides 
for imprisonment in a penitentiary, although it 
carries the alternative of imprisonment in a county 
jail. 11 Under some statutes the offense of driving 
while intoxicated or under the influence of intox¬ 
icating liquor is a misdemeanor, 12 or the offense 
may be a misdemeanor or a felony, depending on 
the circumstances of the particular case. 13 Ac¬ 
cordingly, where the statute so provides, it is a 
felony to inflict property damage or bodily injury 
on another while driving in an intoxicated condi¬ 
tion 14 if the bodily injury is proximately caused 


97. Wash —State v. Crothers. 203 P. 
74, 118 Wash. 226. 

M Smploy«eB vv 

Statute providing that a “person 
who. being employed upon a rail¬ 
way,** or being a driver on any pub¬ 
lic highway, shall be intoxicated 
“while in the discharge of any such 
duties** shall be guilty of a gross 
misdemeanor applies to any person 
driving on a public highway while 
intoxicated, even though he Is not 
driving as an employee, notwith¬ 
standing headnote to the section 
reading “Intoxication of Employees.” 
since the word “employed” is used 
in the sense of being engaged in the 
enterprise referred to and not in the 
sense of employment by another for 
wages.—-State v. Crothers, supra. 

98. U.S.—Lanham v. Cline, D.C. 
Idaho, 44 F.Supp. 897. 

Scope of authority 

An agent cunnot escape liability 
on the ground that he was acting 
within the scope of his authority.— 
Lanham v. Cline, supra. 

99. Iowa.—State v. Storms, 10 N.W. 
2d 53, 233 Iowa 655—State v. My¬ 
ers, 223 N.W. 166, 207 Iowa 565. 

Kan.—State v. Cook, 87 P.2d 648, 
149 Kan. 481. 

N.C.—state v. Gibbs, 44 S.E.2d 201, 
227 N.C. 677. 

Owner permitting offense 

Automobile owner who placed his 
automobile in the hands of an in¬ 
toxicated driver, sat by the side of 
the driver, and without protest per¬ 
mitted him to operate the automobile 


on the public highway was guilty of 
the offen.se—State v. Cibbs. supra. 

1. Ala.—Holley v. State. 144 So 535, 
25 Ala App 260, certiorari denied 
144 So. 637, 225 Ala. 597. 

2. Mich—People v. Townsend, 1X3 
N.W. 177, 214 Mich. 267, 16 A LR 
902. 

S.C.—State v. Long, 195 S E. 624, 186 
S.C. 439. 

Tenn—McGoldrick v. State. 21 S W. 
2d 390, 159 Tenn. 667—King v. 

State, 11 S.W.2d 904, 157 Tenn 635. 

3. N.J.—Latimer v. Wilson, 134 A. 

750. 103 N J Law 159—State v. 

Rodgers, 102 A. 433, 91 N J.Law 
212 . 

Held not Indictable offense 

N.J.—Latimer v. Wilson, 134 A. 750, 

103 N.J.Law 159. 

4 . Neb.—State v. Hauser, 288 N.W. 
518, 137 Neb. 138. 

5. N.J.—State v. Rlamo, 140 A. 566, 

104 N.J.Law 325—State v. Rodgers, 
102 A. 433, 91 N.J Law 212. 

9. Ariz—Ex parte Davis, 236 P. 715, 
28 Ariz. 312. 

7. Mo.—State v. Criddle, 259 S.W. 

429, 302 Mo. 634. 

42 C.J. P 1330 note 31. 

8i Me.—State v. Vashon, 123 A. 511, 
123 Me. 412. 

Tex.—McFadden v. State, 300 S.W. 

54, 108 Tex.Cr. 166. 

Penalty aB determining grade of of¬ 
fense generally see Criminal Law 
Sfi 5-7. 

9. Me.—State v. Vashon, 123 A. 511, 
123 Me. 412. 

10. Me.—State v. Vashon, supra. 
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11. Tex.—McFadden v. State. 300 8 . 
W. 54, 108 Tex.Cr. 166. 

12. Ala—O'Reilly v. State, 179 So. 
263. 235 Ala. 328. 

Ga.—Trippe v. State. 36 S.E 2d 121, 
73 Ga App 322. 

Mich—People v. Townsend. 183 N.W. 

177, 214 Mich. 267, 16 A L.R. 902. 

M lss.—Cut shall v. State, 4 So. 2d 289, 
101 Miss 764. 

N.Y.—People v. Koch, 294 N.Y.S. 987. 
250 AppDiv 623—People v. Rue. 2 
N.Y.S.2d 939, 166 Misc. 845—People 
v. Dennis, 230 N.Y.S. 610, 132 Misc 
410. 

Va —Shaw v. City of Norfolk, 189 S. 

E. 335, 167 Va. 346. 

W.Va—State ex rel. Mullins v. Mc- 
CJung, 17 S.E.2d 621, 123 W.Va. 
682. 

Second or subsequent offense 

Va—Young v. Commonwealth, 156 S. 

E. 565, 155 Va. 1152. 

Gross misdemeanor 
Wash.—State v. Crothers, 203 P. 74, 
118 Wash. 226. 

13. Cal.—People v. Levens, 82 P.2d 
698, 28 Cal.App.2d 455—People v. 
Freeman, 60 P.2d 333, 16 Cal.App. 
2d 101. 

14. N.Y.—People v. Howe, 218 N.Y. 
S. 361, 218 App.Div. 273. 

Xa Louisiana 

An earlier statute making It a mis¬ 
demeanor to drive a motor vehicle 
while Intoxicated, was superseded by 
a statute making it a felony to drive 
a motor vehicle while intoxicated 
whereby injury to person or property 
results.—State y. Dudley, 106 So. 864. 
159 La. 872. 



«1 C.J.& 


MOTOR VEHICLES 


% 625 


by an act forbidden by law or by neglect of a 
duty imposed by law. 15 

Addiction to drugs . Under some statutes driv¬ 
ing on a highway while addicted to, or under the 
influence of, narcotic drugs constitutes a felony. 16 

c. Elements of Offense 4 

(1) In general 

(2) Intoxication or under influence of 

intoxicating liquor 

(1) In General 

The elements of the offense of driving while under the 
Influence of intoxicants are determined from the statute 
creating It. 

The elements of the offense of driving while un¬ 
der the influence of intoxicants are determined by 
the terms of the statutes or ordinances which cre¬ 
ate it. 17 A statute which is complete and suffi¬ 
cient in itself to define the offense has been held 
not to be dependent on, or governed by, definitions 
contained in general provisions of the motor ve¬ 
hicle law. 18 All elements of the offense must be 
present in order to justify conviction. 19 

The essential elements of the offence, under stat¬ 
utes prohibiting the operation of a motor vehide 
upon any public street or highway while intoxicated 
or under the influence of intoxicating liquors, are 
driving or operating an automobile, discussed infra 
§ 628, upon a public street or highway, infra § 629, 


while intoxicated or under the influence of intox¬ 
icating liquors, infra subdivision c (2) of this sec¬ 
tion. Where all the elements of the offense are 
present, it is punishable without regard to whether 
the driving or operation is negligently or recklessly 
done 20 and without regard to whether anyone has 
been injured thereby. 21 Under some statutes, how¬ 
ever, it is necessary to constitute the offense, not 
only that the motor vehicle was operated by the 
person charged while he was in an intoxicated con¬ 
dition, but also that such operation resumed in in¬ 
jury to person or property, 22 proximatcly caused by 
some act forbidden by law or neglect of duty im¬ 
posed by law. 23 

Intent has been held to be no factor in a pros¬ 
ecution for operating a motor vehicle wh‘le incl.r 
the influence of intoxicating liquor, 24 nor is own¬ 
ership of the vehicle involved an element of the 
offense. 25 

(2) Intoxication or under Influence of In¬ 
toxicating Liquor 

The accused must be Intoxicated or under the In¬ 
fluence of intoxicating liquor to be guilty of the offense 
or driving whi e intoxicated or under the influence of in¬ 
toxicating liquor. 

In order to justify conviction for the offenses 
of driving while intoxicated or* while under the in¬ 
fluence of intoxicating liquor, it is essential to 
establish that accused was intoxicated or under the 


15. Cal.—People v. Graybehl. 153 P. 
2d 771. 67 Cal App 2d 210- Ex par¬ 
te Ryan. 142 I* 2d 769. 61 Cal App. 
2d 310 —People v Chatham. 110 P. 
2d 704, 43 Cal App 2d 298—People 
v. Levcns, 82 P.2d 698, 28 Cal.App. 
2d 45T>—People v. Freeman, 60 P. 
2d 333. 16 Cal App 2d 101. 

Power of legislature 

The legislature may Increase the 
punishment for an unlawful act com¬ 
mitted by an Intoxicated driver over 
one not In such condition, as by mak¬ 
ing it a felony in such a case—Peo¬ 
ple v. Chatham, 110 P.2d 704, 43 Cal. 
App.2d 298. 

16. Cal.—People v. Berner, 82 P.2d 
617, 28 Cal.App.2d 392. 

17. N.J—State v O’C.rady, 21 A.2d 
864, 19 N.J.Misc.' 559. 

N.Y.—People v. Rue, 2 N.Y.S.2d 939. 
166 Mlsc. 845. 

18. Me.—State v. Cormier, 43 A.2d 
819. 141 Me 307. 

19. Tex—Snider v. State, 165 S.W.2d 
904, 145 Tex.Cr. 59. 

SO. Va—Splckard v. City of Lynch¬ 
burg. 6 S.E.2d 610, 174 Va. 502. 

81. Ga.—Cordell v. State. 198 S.E. 
672, 58 Oa.Ap». 888. 


Miss —Culshall v. State, 4 So 2d 280, 
191 Miss. 7C4. 

Or—State v. Boag, 50 P.2d 396, 154 
Or 354. 

22. Ln— State v. Hill. 177 So. 421, 
188 La. 444 —Slate v. Tieice, 121 
So 870, 168 La. 291. 

42 CJ. p 1329 note 19, p 1330 note 44. 

33. Cal—People v. Graybehl, 153 1\ 
2d 771, 67 Cal App 2d 210—E\ par¬ 
te Ryan. 3 42 P.2d 769, 61 Pal App 
2d 310—People v Boulware. 106 P. 
2d 436. 41 Cal App 2d 268—People 
V. Levons, 82 P.2d 698, 28 Cal.App. 
2d 455. 

Defective windshield 

In driving automobile with wind- 
shit id in defective condition because 
of dust and rain spots, accused com¬ 
mitted an act forbidden by law and 
neglected duty imposed by law with¬ 
in statute covering offense of caus¬ 
ing bodily injury to another as prox¬ 
imate result of neglecting duty im¬ 
posed by law or doing actrf forbidden 
by law while driving while intoxicat¬ 
ed.—People v. Graybehl, 153 P.2d 771, 
67 Cal.App.2d 210. 

Reckless diiviaff 

Driving, while intoxicated, in a 
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manner indicating a willful disre¬ 
gard for safety of persons or prop¬ 
erly justified conviction for injuring 
third pen-on while operating auto¬ 
mobile under influence of liquor.— 
People v. Dawes, 98 P.2d 787, 37 Cal. 
App 2d 44. 

Unlawful speed 

In order for speed to constitute an 
unlawful act within the statute, the 
criterion must be the reasonnbleness 
of the speed in relation to the phys¬ 
ical facts surrounding the highway 
and its use at the particular time. 
Under this test one driving at an 
estimated speed of fifty-five miles 
per hour momentarily driving onto 
the left portion of a highway ard 
then back again to the right side and 
ultimately over an embankment, kill¬ 
ing a guest passenger, was held not 
to have violated the statute.—Ex 
parte Ryan, 142 P.2d 769, 61 Cal.App. 
2d 310. 

34. Vt.—State v. Heddlng, 42 A.2d 
438, 114 Vt. 212—State v. Storrs, 
163 A. 660, 106 Vt. 180. 

86. Va.—Blakey v. Commonwealth. 

, 29 S.E.2d 863, 182 Va. 614. 
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influence of intoxicating liquor, 26 although the 
degree of intoxication is immaterial. 27 

The phrase "under the influence of liquor” as 
used in the statutes under consideration is a 
very elastic term 28 and has been construed as 
being substantially synonymous with such words 
as "intoxicated,” "intoxication,” or "drunken¬ 
ness,” 29 and with the terms "in an intoxicated 
condition” 30 and "in a drunken or partly drunken 
condition,” 31 but as not synonymous with "while 
intoxicated.” 32 However, the driver of a motor 
vehicle need not be in a state of drunkenness to 
be "under the influence of intoxicating liquor,” 
within the meaning of such term as used in a 
statute. 33 On the other hand, where the statute 
makes it unlawful to drive an automobile upon 
a public street if the driver is either in an intox¬ 
icated condition or under the influence of intoxicat¬ 
ing liquor, it has been held that the two phrases as. 
used in such a statute are not synonymous in mean¬ 
ing, 34 although there is an offense within the con¬ 
templation of the statute whether the driver is 
drunk, and so is in an intoxicated condition, or 
is merely under the influence of intoxicating liquor 


and not actually drunk or intoxicated. 35 

One is intoxicated, within a statute prohibiting 
driving while intoxicated, when he does not have 
the normal use of his physical and mental facul¬ 
ties by reason of the use of intoxicating liquor, 36 
or when, by reason of such use, he is incapable of 
driving with the care essential to the safety of 
occupants of the vehicle and others. 37 

Although it is not any and every "influence” pro¬ 
duced by intoxicants that will subject one to a 
penalty under a statute prohibiting the operation of 
a motor vehicle while under the influence of intox¬ 
icating liquor, 38 the expression "under the influ¬ 
ence of intoxicating liquor” covers not only all the 
well-known and easily recognized conditions and 
degrees of intoxication, but any abnormal mental 
or physical condition which is the result of indulg¬ 
ing to any degree in intoxicating liquors, and which 
tends to deprive a driver of that clearness of in¬ 
tellect and control of himself which he would oth¬ 
erwise possess. 39 Accordingly, if intoxicating liq¬ 
uor has so far affected the nervous system, brain, 
or muscles of a driver of an automobile as to im¬ 
pair, to an appreciable degree, 40 his ability to op- 


20. Ala—Rainey v. State, 12 So 2d 
106, 31 Ala.App 66. 

Iowa—State v. Boyle, 297 N.W. 312, 
230 Iowa 305. 

Or.—State v. Boag, 59 P 2d 396, 154 
Or. 354. 

Tex.—Snider v. State, 165 S W.2d 904, 
145 Tex.Cr. 69. 

42 C.J. p 1330 note 40. 

27. Ala.—Rainey v. State, 12 So.2d 

106, 31 AlaApp 66—Holley v. 

State, 144 So. 535, 25 Ala.App 260. 
certiorari denied 144 So. 537, 225 
Ala. 597. 

28. Cal —People v. Dingle, 205 P. 
705, 56 Cal App. 445. 

29. Ala—Ramey v. State, 12 So.2d 
106, 31 Ala App. 66—Sexton v 
State, 3 96 So. 712, 29 AlaApp 742, 
certiorari granted on other grounds 
196 So. 744, 239 Ala 287, certiorari 
denied 196 So. 746. 239 Ala. 662. 

Cal.—People v. Dingle, 205 P. 705, 56 
Cal.App. 445. 

Tex.—Jones v. State, 104 S.W.2d 871, 
132 Tex.Cr. 445—Maedgon v. State, 
104 S.W.2d 518, 132 Tex Cr. 397. 

30. La.—State v. Dudley, 106 So. 
364. 159 La. 872. 

31. N.C.—State v. Carroll, 37 .S.E.2d 
688, 226 N.C. 237. 

Tenn.—Daniels v. State, 296 S.W. 20, 
155 Tenn. 549. 

32. N.C.—State v. Carroll, 87 S.E.2d 
688, 226 N.C. 237. 

33. Ga.—Durham v. State, 144 S.E. 
109, 166 Ga. 561—Kea v. State, 182 
S.E. 802, 52 Ga.App. 211—Wallace 


v. State, 162 SE 162, 44 Ga App. 
532—Chapman v State, 151 S.E 
410, 40 Ga App. 725 
Ind —Klaser v State, 166 NE 21, 89 
Ind App 561. 

Kan.—State v. Hayden, 271 P. 291, 
126 Kan 799. 

42 C J. p 1330 note 48. 

Partly drunken condition is suffi¬ 
cient —Daniels v. State, 296 S W. 20, 
155 Tenn 519. 

Under influence to any extent has 

been held sufficient — Wallace v. 
State, 162 SE. 102, 44 Ga App 532— 
Chapman v. State, 151 SE 410, 40 
Ga.App. 725. 

34. Or.—State v. Noble, 250 P. 833, 
119 Or. 674. 

35. Or—State v. Noble, supra. 

36. Tex.—Cox v. State, 150 S.W.2d 
85, 141 TexCr. 561. 

37. Miss.—Williams v. State, 137 
So. 106, 161 Miss. 40C. 

38. Cal —People v. Dingle, 205 P. 
705, 56 Cal.App. 445. 

39. Ariz.—Weston v. State, 65 P 2d 
052, 49 Ariz, 183—Hasten v. State, 
280 P. 670, 35 Ariz. 427. 

Minn.—State v. Graham, 222 N.W. 
909, 176 Minn. 164. 

N.C—State v. Carroll, 37 S E.2d 688, 
226 N.C. 237. 

Pa—Commonwealth v. Long, 198 A. 
474, 131 Pa Super. 28—Common¬ 

wealth v. Buoy, 193 A. 144, 128 Pa. 
Super. 264. 

Vt.—State v. Storrs, 163 A. 560, 106 
Vt. 180. 
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Va—Harrell v. City of Norfolk, 21 
S E 2d 733, 180 Va. 27. 142 A.L U. 
550 

42 C J. p 1331 note 58. 

Interference with coordination 

In order to convict of operating 
automobile while under influence of 
intoxicating litiuor, it need not be 
proved that accused's mental facul¬ 
ties were not functioning normally, 
interference with co-ordination of 
sensory and motor nerves is suffi¬ 
cient- State v. Taylor, 163 A. 777, 
131 Me. 438. 

Quantity of liquor 
Question is not how much accused 
has drunk but whether he has im¬ 
bibed enough alcoholic drink to aff« cf 
his faculties to such an extent that 
the jury could reasonably conclude 
that he was under the influence of 
intoxicating liquor—Grooms v. 

State, 142 P.2d 862, 77 Okl Or 448. 

40. Conn —State v. Andrews, 142 A, 
840, 108 Conn. 209. 

N.C—State v. Carroll, 37 S E 2d 688, 
226 N C. 237. 

Okl.—Lucllen v. State, 81 P.2d 323, 
64 Okl.Cr. 382. 

Or.—State v. Noble, 250 P. 833, 119 
Or. 674. 

Pa —Commonwealth v. DeLong, 
Quar.Sess., 54 Montg.Co. 81. 

42 C.J. p 1331 note 59. 

Slightest degree 

Person under influence of intoxi¬ 
cating liquor in slightest degree la 
within statutory prohibition.—State 
v. Hedding. 42 A.2d 438. 114 Vt. 212 
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eratc his car in the manner in which an ordinarily 
prudent and cautious man, in the full possession of 
his faculties and using reasonable care, would op¬ 
erate or drive a similar vehicle under like condi¬ 
tions, such driver is "under the influence of intox¬ 
icating liquor” within the meaning of the statute. 41 
However, it is not essential, in order to be under 
the influence of intoxicating liquor, that the driver 
of the automobile should be so intoxicated that he 
cannot safely drive a car, 42 or that he do or fail 
to do an act or thing which he would not have 
done but for the drinking of the intoxicants, 43 for 
one who drives an automobile upon a public street 
while under the influence of intoxicating liquor of¬ 
fends against a statute prohibiting such operation, 
even though he drives so slowly and so skillfully 
ami carefully that the public is not annoyed or en¬ 
dangered, 44 and it is immaterial whether he exer¬ 
cised due care to avoid injury to other travelers, 45 
as he may be convicted of the offense even though 
there were no travelers on the street.' 16 

"In an intoxicated condition” Under a statute 
penalizing the operation of a motor vehicle while 
in an intoxicated condition it is essential to es¬ 
tablish that the driver was in such condition while 
he was operating the vehicle. 47 Although it is 
not essential, under such a statute, that the driver 
be in a state of drunkenness, 48 neither, on the 
other hand, is it sufficient to constitute an intoxicat¬ 
ed condition within the meaning of the statute that 
the mind of the driver is slightly stimulated or ex¬ 
hilarated as a result of his drinking of intoxi¬ 
cants; 43 but the test of intoxication as contemplated 
by such statute depends on the impairment to some 


extent, however slight it may be, of the judgment 
or mental or physical faculties of a driver to oper¬ 
ate an automobile as a result of drinking an alco¬ 
holic beverage. 50 Accordingly, a person is intox¬ 
icated for the purposes of this statute when he has 
imbibed enough liquor to render him incapable of 
giving that attention and care to the operation of 
his automobile that a man of prudence and reason¬ 
able intelligence would give. 61 Voluntary intox¬ 
ication is contemplated by the statute, 52 not intoxi¬ 
cation resulting from an overdose of drugs pre¬ 
scribed by a physician. 53 

Cause of intoxication. A statute prohibiting op¬ 
eration while under the influence of intoxicating 
liquor or a narcotic drug or a habit-producing drug 
has been held to state but a single offense of driv¬ 
ing while intoxicated, whether the intoxication be 
caused by drinking intoxicating liquors or by a nar¬ 
cotic or habit-producing drug 54 Similarly, the 
gravamen of the offense of driving while under the 
influence of intoxicating liquor or of any drug 
has been held to be driving under the influence of 
either of the substances named. 56 The term "in¬ 
toxicated,” as used in a provision against driving 
while in an intoxicated condition, has been held 
to include intoxication produced by excessive use 
of agencies other than alcoholic liquors voluntarily 
taken. 56 

Intoxicating liquor within the intent of these 
statutes has been held to be any liquor which in 
fact is capable of subjecting a person to its alco¬ 
holic influence, and so docs, regardless of the per 
cent of its alcoholic content;’ 57 definitions of what 


—Slate v. Storrs, 163 A 6C0, 105 Vt 
ISO 

41. Okl.—Luellen v. State, 81 P.2d 
323, Cl Okl Cr. 382 
42 C J p 1331 note 60. 

Similar statements 
Arlz—Stute v Duguid, 72 P 2d 435, 
50 Ariz 276—Hasten v. Stale, 280 
T\ 670, 35 Arjz 4 27 
N.M—State v. Sisnoros, 82 P 2d 274, 
42 N M. 500. 

N.O.—State v. Carroll, 37 S E 2d 688, 
226 N.C. 237. 

43. Ala.—McMurry v. State, 184 So. 
42, 28 Ala App. 253, certiorari de¬ 
nied 184 So. 43, 236 Ala. 589. 

42 C.J. p 1330 note 53. 

Intention of the legislature In en¬ 
acting statute making it unlawful 
for any person to drive an automo¬ 
bile while under the influence of in¬ 
toxicating liquor was to prohibit any 
person under the influence of liquor, 
however slight, from operating an 
T&utomobile on any highway in the 


state -'State v. Sisneros, 82 P.2d 274, 
12 KM 500. 

43. Tex—Stewart v. State, 299 S. 
W G4 6, 108 Tex Cr. 199. 

Reason for rule 

The law does not withhold its for- 
biddanee until an intoxicated man on 
the highway kills somebody or 
wreeks his own or some other ve¬ 
hicle- Stewart v. State, 299 S.W. 
616, 108 Tex.Cr. 199. 

44. Conn —State v. Andrews, 142 
A. 810, 108 Conn. 209. 

N.J.—Slate v. Rodgers, 102 A. 433, 
91 N.J Law 212—State v. O’Hrady, 
21 A 2d 8C4, 19 N.J.Misc. 559. 

45. Mass.—Commonwealth v. Ly- 
seth, 146 NE. 18, 250 Mass. 655. 
Freedom from negligence does not 

establish innocence —Holley v. State, 
144 So. 535, 25 Ala App. 260, certio¬ 
rari denied 144 So. 537, 225 Ala. 597 

46. Mass.—Commonwealth v. Ly¬ 
se th, 146 N.E. 18, 250 Mass. 555. 
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47. Mo — State v. Kissinger, 123 S. 
\V.2d 81, 343 Mo. 781. 

48. N.Y.— People v. Weaver, 177 N. 
Y S. 71, 3 88 App J)iv. 395. 

49. N.Y.—People v. Weaver, supra. 

50. Mo—Slate v Raines, 62 S W.2d 
727, 333 Mo. 538. 

N.Y—People v. Weaver, 177 N Y.S. 
71, 188 AppDlv. 395. 

51. N.Y.—People v. Weaver, supra 

52. N.Y.—People v. Koch, 294 N.Y. 
S 987, 250 App.Div. 623. 

53. N Y.—Feople v. Koch, supra. 

54. Pa.—Commonwealth v. Schuler, 
43 A.2d 646, 157 Pa.Super. 442. 

55. Conn—State v. Jones, 2 A.2d 
374, 124 Conn. 664. 

58. N.Y.—People v. Koch, 294 NY.S. 
987, 250 App.Div. 623. 

57. Mass.—Commonwealth v. Brid¬ 
ges, 189 N.E. 616, 285 Mass. 572. 
Okl —Drew v. State, 112 P.2d 429, 71 
Okl.Cr. 415—Foglcsong v. State, 
103 P.2d 106, 69 Okl.Cr. 360—Cur- 
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constitutes intoxicating liquor in a statute requir¬ 
ing a liquor license or in a tax statute are held 
inapplicable in the enforcement of statutes pro¬ 
hibiting operation of a motor vehicle while under 
the influence of intoxicating liquor. 68 

§ 626. - Distinguished from Public Nui¬ 

sance 

The statutory offense of drivinq a motor vehicle on a 
public street while under the Influence of intoxicating 
liquor differs from a common-law or public nuisance. 

The driving of a motor vehicle on a public street 
while under the influence of intoxicating liquor is 
not a public or common nuisance indictable at com¬ 
mon law. 69 It differs from a public nuisance in 
that the statutory offense of driving while intox¬ 
icated is complete when the act prohibited has been 
di ne, whether with or without inconvenience or an¬ 
noyance to the public, while a nuisance is not com¬ 
mitted unless and until there is an inconvenience or 
annoyance to the public. 60 Accordingly, a stat¬ 
ute which declares that any person who shall op¬ 
erate an automobile over any public street or high¬ 
way while under the influence of intoxicating liquor 
shall be punished as a disorderly person docs not 
describe a public nuisance. 61 


§ 627. -Distinguished from Intoxication 

The statutory ofTensea of Intoxication and of driving 
an automobile while intoxicated are separate offenses. 

The statutory offenses of intoxication and of 
driving an automobile while intoxicated are sepa¬ 
rate and distinct crimes. 62 In order to sustain a 
conviction for the former it is only necessary to 
show that accused was intoxicated, it being wholly 
immaterial what he was doing, whether operating 
a motor vehicle or doing something else, 63 while 
in the offense under consideration it is necessary 
not only to show that accused was intoxicated, 
but that he was operating a motor vehicle while in¬ 
toxicated. 64 

§ 628. - Operation or Driving 

Under most of the statutes driving or operating a mo¬ 
tor vehicle is an essential element of the offense of driv¬ 
ing while under the influence of intoxicants. 

Driving or operating a motor vehicle is an es¬ 
sential clement of the offense of driving a motor 
vehicle while intoxicated. 65 One is not guilty of 
the offense merely because he was intoxicated 
and rode in a motor vehicle ; 66 it must appear that 


tIs V. State. 101 P.2d 1062, 6!) Okl 
Cr 278— Daniels v. State, 98 I\2d 
68. 68 Okl Cr. 324—-Ashcraft v. 

S ate. 98 I\2d 60. 68 Okl.Cr. 308— 
Odom v. State. 95 P.2d 916, 68 Okl 
Cr. 117—Ashcraft v. State. 94 P.2d 
939, superseded 98 P.2d 60, 68 Okl. 
Cr. 308. 

R.I.—State v. Parquette. 172 A. 613, 
54 HI. 283. 

58. Mass.—Commonwealth v. Bridg¬ 
es, 189 NE 616. 285 Mass. 572 
Okl —Drew v. State, 112 P.2d 429. 
71 Okl Cr. 415—Foglesong v. State, 
103 P.2d 106. 69 Okl.Cr. 360—Cur¬ 
tis v. State. 101 F.2d 1062, 69 Okl. 
Cr. 278—Daniels v. State, 98 P.2d 
68. 68 Okl Cr. 324—Ashcraft v. 

State, 98 P.2d 60, 68 Okl Cr. 308. 
HI—State v. Parquette, 172 A. 613, 
54 R.l. 283. 

Beer 

Where defendant Is actually under 
the Influence of beer of three and two 
tenths per cent or less alcohol c con¬ 
tent. he comes within the staiute al¬ 
though a statute requiring a license 
or Jmpos ng a lax declares such beer 
to be nonintoxicating liquor. 

Mass —Commonwealth v. Bridges, 
189 N.E. 616, 285 Mrss. >572. 
Okl.—Drew v. State, 112 P.24 429, 71 
Okl.Cr. 415—Foglesong v. State. 
103 P.2d 106, 69 Okl.Cr. 360—Cur¬ 
tis v. State, 101 P.2d 1062, 69 Okl. 
Cr. 278—Daniels v. State, 98 P.2d 
68, 68 Okl.Cr. 324—Ashcraft v. 

State, 98 P.2d 60. 68 Okl.Cr. 308— 


Odom v. State, 95 P.2d 916, 68 Okl. 
Cr. 117. 

RI—State v. Parquette, 172 A. 613, 
54 RI. 283. 

59. N.J —State v. Rodgers, 102 A. 

433, 91 N J Daw 212. 

©D. N J.—State v. Rodgers, supra. 

42 C.J. p 1330 note 21. 

61. N.J—Latimer v. Wilson. 134 A. 

750, 103 N J.Law 159—State v. 

Rodgers. 102 A. 433, 91 N.J Law 

212 . 

62. Iowa—State v. Garcia, 200 N.W. 
201, 198 Iowa 744. 

Statutory and charter provisions 
compared 

There is no inconsistency or dupli¬ 
cation between a charter provision 
penalizing intoxication which violates 
public decency, without referring to 
motor vehicles, and state Btatutcs 
governing drunken driving—People 
v. City of Hornell, 8 N Y S 2d 976, 
256 App.Div. 113, affirmed 9 N.Y.S.2d 
792, 256 AppDlv. 113, appeal denied 
11 N.Y.S.2d 551, 256 App.Div. 1055, 
affirmed 24 N.E.2d 982, 282 N.Y. 555. 

63. Iowa.—State v. Garcia, 200 N.W. 
201, 198 Iowa 744. 

Intoxication or drunkenness as a 
crime generally see Drunkards ifi 
13-15. 

64. Iowa.—State v. Garcia, supra. 

65. Ala.—Underwood v. State, 132 
So. 600, 24 Altt.App. 191. 

Conn.—State v. Jones, 2 A.2d 374, 124 
Conn. 604. 


Iowa.—State v. Boyle. 297 N.W. 312, 
230 Iowa 305. 

Mo—State v. Kissinger, 123 S W.2d 
81, 343 Mo. 781. 

Or—State v. Bong, 59 P.2d 396, 164 
Or. 354. 

Pa—Commonwealth v. Fox, 17 Pa 
Dist. & Co 491, 43 Lane L.ltev 246. 

66. Wash.—State v. Williams, 251 P. 

126, 141 Wash. 1C5. 

Biding with unllceured driver 

(1) Under a statute permitting the 
operation of motor vehicles by un¬ 
licensed persons if riding with, or 
accompanied by, a licensed operator, 
but also providing that such licensed 
operator shall be liable for viola¬ 
tions of the law committed by such 
unlicensed operator, in order to avoid 
the statutory penalty a licensed op* 
erator riding with a person who was 
intoxicated did not have the burden 
of ascertaining whether such per¬ 
son’s purported license was in effect. 
—Commonwealth v. Sabeq.n, 176 N E. 
523, 276 Mass. 546. 

(2) Accused was not guilty of op¬ 
erating truck while under the Influ¬ 
ence of Intoxicating liquor, because 
of his presence as a licensed opera¬ 
tor In the truck being driven by an 
unlicensed driver, even though under 
statute accused would be liable for 
a violation of law by the companion 
if accused knowingly consented to 
operation of truck by companion, un¬ 
der the protection of accused’s 11- 

I cense.—Commonwealth v. Jordan, 37 
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accused actually drove such vehicle® 7 simultaneous¬ 
ly with being in the prohibited condition. 88 

While it has been held that an automobile is 
not being operated or driven where it remains sta¬ 
tionary during the entire time and no attempt is 
made to move it, 69 operation is not required to be 
complete or extended to come within the prohibition 
of the statute, 70 nor need the automobile be ac¬ 
tually in motion to constitute operation, 71 since it 
is sufficient operation if accused set in motion the 
operative machinery of the vehicle 72 for the pur¬ 
pose of putting the vehicle in motion. 73 Thus the 
fact that the automobile was not put in motion be¬ 
cause the motor was not powerful enough to force 
it over a curb without stalling is no defense. 74 It 
is not even necessary that the engine be running in 
order to constitute the operation of a vehicle with¬ 
in the meaning of such a statute. 75 

Actual physical control of automobile . A statute 
making it an offense for one under the influence of 


S 629 

intoxicating liquor to operate or be in actual phys¬ 
ical control of any motor vehicle has been held to 
create two separate offenses, one for operating the 
vehicle and another for being in actual physical 
control of the vehicle. 78 Actual physical control 
within such a statute has been held to have a broad¬ 
er meaning than an ability to stop the vehicle. 77 

§ 629. - Place of Operation 

Where the statute so provides, operation of a vehicle 
on a public street or highway Is an essential element of 
the offense, but operation of a vehicle In a private place 
is sufficient to constitute the ofTense where the statute 
penalizes the operation of a motor vehicle while intoxi¬ 
cated. 

Under statutes, which are part of the general 
law regulating the use of the roads, 78 and which 
penalize the driving of a motor vehicle while in¬ 
toxicated on a public street or highway, the com¬ 
mission of the prohibited act on the public street 
or highway is an essential element of the offense. 79 


N.E 2d 123. 310 Mass. 85. 137 A.L R. 
474. 

67. Wash.—State v. Williams, 251 P. 
126. 141 Wash. 165. 

42 C.J. p 1331 note 66. 

“Operator” 

The statutory definition of "opera¬ 
tor," for the purpose of the statute 
relating to operators’ and chauffeurs* 
automobile licenses is not applicable 
to criminal statute making it an of¬ 
fense to operate an automobile while 
intoxicated—State v Thomason, 276 
NW. 619, 224 Iowa 499. 

Operation 

The word "operates'* was held to 
refer to the actual physical handling 
of the controls of the vehicle and it 
is not satisfied by merely consenting, 
while under influence of intoxicating 
liquor, to stand as sponsor, under 
statute, for another, who is not li¬ 
censed, and who does the actual op¬ 
erating. even if the licensee know¬ 
ingly consents to stand in that rela¬ 
tion.—Commonwealth v. Jordan, 37 
N.E.2d 123, 310 Mass. 85. 137 A.L.R. 
474. 

Backing to disengage vehicle 

An intoxicated person’s conduct, 
after collision, in backing automo¬ 
bile four or five feet in order to dis¬ 
engage it from other automobile and 
to park it, was not "driving on the 
highway*' within terms of statute.— 
People v. Kellev, 70 P.2d 276, 27 Cal. 
App 2d Supp. 771. 

68. N.Y.—People v. Strauss, 22 N.Y. 
S.2d 880. 260 App.Div. 880. 

Tex.—Snider v. State, 165 S W.2d 904, 
145 Tex.Cr. 59. 

69. Ala.—Underwood v. State, 132 
So. 606, 24 Ala.App. 191. 

61 C.J.S.—46 


Preventing movement of car 

Holding automobile still oil hill by 
placing foot on brake while driver 
worked on carburetor was not oper¬ 
ating automobile—State V Ilatcher, 
185 SE 435. 210 N C 56 

70. Me—State v. Roberts, 29 A 2d 
457, 139 Me. 273. 

Driving short distance 

Motorist driving but a few yards 
when arrested was held within stat¬ 
ute—Austin v. State, 170 SE. 86, 
47 (la.App 191. 

71. Iowa—Stale v. Webb, 210 N.W. 
751, 202 Iowa 633. 

Mass—Commonwealth v. Uski, 160 
N.E. 305, 203 Mass 22. 

42 CJ. p 1331 note 66 [b] (1). 

72. Mass.—Commonwealth v. Uski, 
supra. 

42 CJ. p 1331 note 66 [b] (2). 

73. Mass.—Commonwealth v. Uski, 
supra. 

N.Y.—People v Domagala, 206 N Y. 
S. 288. 123 Misc. 757. 

74. N Y.—People v. Domagala, su¬ 
pra. 

42 C.J. p 1331 note 67. 

75. Vt.—State v. Storrs, 163 A. 560, 
105 Vt. 180—State v. Tacey, 150 A. 
68, 102 Vt. 439, 68 A L.R. 1353. 

42 C J. p 1331 note 68. 

Turning of Ignition switch, which 
had effect of operating self-starter 
was held operating motor vehicle — 
State v. Storrs, 163 A. 560, 105 Vt. 
180. 

Automobile being pushed or towed 

(1) One who guides or steers an 
automobile, the engine of which is 
not running, while it is being towod 
or pushed by another automobile has 
been held to be driving or operating 
the vehicle within the statute. 
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Pa —Commonwealth v. Riehl, 23 Pa. 

Dist & Co. 110, 44 Lane L Rev. 481. 
Tex.—Rogers v. State, 183 S.W.2d 
572, 147 TexCr. 602. 

(2) This has been held to be so 
where the statute provides that the 
term "motor vehicle" shall include 
all vehicles being propelled by power 
other than muscular.—State v. Ta¬ 
cey. 150 A. 68, 102 Vt. 439, 68 A 
L.R. 1353. 

(3) Where only rear wheels of au¬ 
tomobile being towed up icy grade 
had contact therewith, an intoxicated 
person who ran motor of towed auto¬ 
mobile to assist towing vehicle was 
guilty of operating a motor vehicle, 
although direction of neither vehicle 
was thereby affected.—State v. Rob¬ 
erts, 29 A.2d 457, 139 Me. 273. 

76. Ohio—Ohio v. Wilgus, 17 Ohio 
Supp. 34. 

77. Ohio.—Ohio v. Wilgus, supra. 
Dictionary deflations do not limit 

the court m determining meaning of 
term.—Ohio v. Wilgus, sup~a. 

Sitting behind wheel of automobile 
with motor idling 
Defendant who for two hours was 
asleep and alone and under the In¬ 
fluence of intoxicating liquor while 
sitting behind steering wheel in au¬ 
tomobile on public highway, with his 
feet on pedals and his arms, shoul¬ 
ders, and head slouched over steer¬ 
ing wheel with motor running, was 
in “actual physical control" of motor 
vehicle within statute.— Ohio v. Wil¬ 
gus, supra. 

78. Wis.—State v. Groh, 207 N.W. 
950. 189 Wis. 440. 

79. Ala—Rainey v. State, 12 So.2d 
106, 31 Ala.App. 66. 
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Every public road or thoroughfare is a public 
highway within the meaning of such a statute, 80 
whether in an incorporated or unincorporated town 
or village, 81 and may be shown to be such by proof 
that it is used as such by the public. 82 Hence driv¬ 
ing in a public park while intoxicated constitutes 
an offense thereunder, 83 as does driving on a road¬ 
way within fair grounds. 84 A public road within 
the statute is not limited to an official road or one 
established by prescriptive use. 85 On the other 
hand, a statute which provides that no person shall 
operate a motor vehicle while in the prohibited 
condition does not require, as an clement of the 
offense, that the driving should be done on a public 
highway. 86 Under such a statute commission of 
the offense in a private place has been held to be 
within its terms. 87 


Where the offense under the statute consists in 
driving an automobile within the limits of any 
incorporated city, town, or village while intox¬ 
icated, the driving in such a condition in an in¬ 
corporated municipality is an integral part of the 
offense. 88 

§ 630. -Attempts to Commit Offense 

In order to convict one of an attempt to commit the 
offense of operating a motor vehicle while under the In¬ 
fluence of intoxicating liquor, It is necessary that an overt 
act have been done with an Intent to operate the vehicle 
In violation of the statute. 

Under permissive statutes, one charged with, and 
tried for, operating a motor vehicle while under 
the influence of intoxicating liquor may properly 
be convicted of an attempt to commit the offense, 80 


Or.—State v. Boag, 69 P.2d 306, 164 
Or. 354. 

Tox —Snider v State, 165 S W 2d 004. 
145 Tex Cr. 60—Turner v. State, 5 
S W 2d 613, 109 Tex.Or 508—Mc- 
Padden v. State, 300 S.W. 5 4, 108 
Tex Cr. 166. 

42 C J P 1331 note 69. 

Distinguished from private roads 
Words "public road or high\va>“ 
in act were used to differentiate such 
highways from private roads—Nich¬ 
ols v. State, 40 S W 2d 783. 120 Tex. 
Cr. 219. 

80. Ark—Canard v. State, 298 S W. 
24. 174 Ark. 918. 

NJ—State v. Sakowtcz, 125 A. 322, 
98 N J.Law 905. 

Tex.—Anderson v State. 105 S W 2d 
368. 149 Tox Cr. 423—Blackman v. 
State, Cr., 20 S W.2d 783. 

The word ws wsvii. Vc\ , 

uto penalising operation of motor ve¬ 
hicle upon any way while operator 
Is intoxicated, includes all kinds of 
public ways, save whore context 
indicates otherwise—State v. Peter¬ 
son. 4 A.2d 835, 136 Me. 165. 

81. Tex.—Blackburn v. State, Cr, 
204 S.W.2d 619—Parsons v. State, 
194 S.W 2d 560, 149 Tex Cr. 395— 
Broughton v. State, 188 S.W.2d 303, 
148 Tex.Cr. 446—Lamkin v State, 
123 S.W.2d 662, 136 Tex.Cr. 99. 

82 . Tex.—Anderson v. State, 196 S. 
W.2d 368, 149 Tex.Cr. 423. 

83. N.J.—State v. S&kowlcz, 125 A. 
322, 98 N.J.L&w 905. 

84 . Ark. — Canard v. State, 298 S.W. 
24, 174 Ark. 918. 

Bo ad through private park donated 
aa fair ground 

Tex.—Wood v. State, 45 S.W.2d 699, 
119 Tex.Cr. 362. 

85. Tex.—Wood v. State, supra. 

86. Ala.—O’Reilly v. State, 179 So. j 

268, 236 Ala. 828. j 


Iowa—State v. Dowling, 216 N.W. 
271, 204 Iowa 977. 

Minn —State v Carroll, 31 N W.2d 41, 
225 Minn 384. 

Mo—State v. Weston, 202 S W 2d 50 
—State v. Davis, 113 SW.2d 244-- 
StHlo v. Pike, 278 SW 725, 312 
Mo. 27—State v Hatcher, 259 S 
W. 4 67. 303 Mo 13. 

Jf.Y.- -Corpus JUrle quoted In People 
v. Rue, 2 N Y S 2d 039. 042, 166 
Mis.- 3 45 

Pn — Corpus Juris cited iu Common¬ 
wealth v. Oakley, 36 PaDist & Co 
326, 329—Commonwealth v Camp¬ 
bell, 28 PaDist & Co. 260, 84 

Pittsb Beg J C 81. 

Wash—Town of Tenino v. Hyde, 244 
1* 550. 138 Wash. 251. 

Season for rule 

Statute which merely provides that 
no person shall operate a motor ve- 
WVi while in an intoxicated condi¬ 
tion, or when under the influence of 
drugs, is not a road regulation hut a 
prohibition against an inloxnattd 
person operating an automobile — 
Slate v. Pike, 278 S W. 725, 312 Mo. 
27. 

Legislative Intent 

Statute was hold to manifest leg¬ 
islative intent that the operation of 
the statute was not to be confined 
to public places in view of history 
of legislation and the omission of the 
words "public street or highway" 
contained in the antecedent act, 
where it was apparent that the legis¬ 
lature designedly omitted the quoted 
words in order to enlarge the scope 
of the statute—State v. O'Grady, 21 
A.2d 864, 19 N J.Misc. 659. 

“Any other place” 

Amendment to the traffic law, 
which restated the prohibition 
against operating a motor vehicle on 
any way, bridge, public park, or 
public parkway while under the in¬ 
fluence of intoxicating liquor or 
drugs and added a prohibition of op¬ 
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eration, when intoxicated, of a ve¬ 
hicle in any other place where life or 
safety of any other person is in dan¬ 
ger, disclosed legislative purpose to 
protect the lives and safety of per¬ 
sons at any place where drunken 
driving would constitute a menace - - 
State v Cormier, 43 A 2d 819, 141 
Me. 307. 


Place where vehicles are normally 
driven 

A statute making It an offense to 
operate a motor vehicle while under 
the influence of intoxicating liquor 
regardless of wh. thor or not the op¬ 
eration is on a public highway, but 
expressing in the title to the act ns 
its subject “the protection of public 
safety", must be construed to limit 
the offense to driving in a place 
where other vehicles are normally 
driven.—Commonweal I h v. Goldschei- 
i ter, 67 Pa.Dist. & Co 400. 


87. N* J—State v. O’Grady, 214A.2d 
864, 10 N J Misc 550 * 

Pa—Commonwealth v. Oakley, 36 
PaDist & Co. 326--Commonwealth 
v. Campbell, 28 Pa.Dist. & Co. 260, 
84 Pittsb Deg J. 681. 

Private roadway 

Minn—State v. Carroll, 31 N.W.2d 
44, 225 Minn. 384. 




Statute was held to authorize the 
conviction of defendant who drove an 
automobile from a ferryboat onto a 
privately-owned dock—State v. O’¬ 
Grady, 21 A.2d 864, 19 N.J.Misc. 559. 

88. Tex.—Pool v. State, 278 S.W. 
212, 102 Tex.Cr. 461. 


Limitation, by Implication 

The ordinance was operative only 
within city limits by implication, 
notwithstanding ordinance failed ex¬ 
pressly to provide that it was appli¬ 
cable only within city.— City of Du¬ 
luth v. La Fleaur, 272 N.W. 889, 199 
Minn. 470. 

89 . Pa.—Commonwealth r. Under- 
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and a separate indictment charging an attempt to 
commit the offense is not necessary. 90 In accord¬ 
ance with the general rules pertaining to criminal 
attempts, 'however, as discussed in Criminal Law 
§75, there can be no conviction of an attempt un¬ 
less the overt acts were done with the intent to 
operate the motor vehicle in violation of the stat¬ 
ute, 91 and hence an indictment which charges such 
offense must sufficiently allege that the overt acts 
were done with the intent to commit the principal 
offense. 92 

§ 631. -Jurisdiction 

The Jurisdiction of particular courts over prosecutions 
for driving a motor vehicle while intoxicated is governed 
by the statute creating the offense, or, in the absence of 
provision therein, by the general statutes conferring juris¬ 
diction over criminal offenses. 

The jurisdiction of particular courts over pros¬ 
ecutions for driving a motor vehicle while intox¬ 
icated is governed by the statute creating the of¬ 
fense, or, in the absence of provision therein, by 
the general statutes conferring jurisdiction over 
criminal offenses, 93 it sometimes being vested in 
justices of the peace or similar magistrates. 94 
However, where, under constitutional provisions, 


§ 631 

the nature of the offense is such as requires pros¬ 
ecutions therefor to be by indictment, as discussed 
in Indictments and Informations § 9, municipal and 
police courts and trial justices have no jurisdic¬ 
tion thereof, 95 and a statute is invalid which at¬ 
tempts to give them even concurrent jurisdiction 
with the supreme and superior courts. 96 If the 
jurisdiction of the inferior court is limited to of¬ 
fenses of a specified nature which do not include 
offenses of the class into which driving while in¬ 
toxicated falls, such a court docs not have juris¬ 
diction of the offense. 97 Thus if the offense as 
charged is in the nature of a felony, an inferior 
court whose jurisdiction is limited to the trial of 
misdemeanors is without jurisdiction to try the 
case. 98 

The jurisdiction of an inferior court, conferred 
by statute, to try one for the offense and assess the 
penalty has been held unaffected by further pro¬ 
visions authorizing the court to recommend sus¬ 
pension of defendant’s license on conviction and 
requiring the court to report the conviction to the 
motor vehicle authorities, notwithstanding the lim¬ 
itations imposed on the inferior courts with respect 
to the punishment and penalties which they may 
assess. 99 


an automobile on a public hifihway 
while under the influence of mloxi- 
<*atinu liquor prior to the effective 
date of the amendatory statute, dis¬ 
trict court had Jurisdiction to enforce 
conviction therefor under amended 
statute—Bilhrey v. State, 135 P 2 d 
900, 76 Okl Cr. 249. 


koffler, Quar Scss, 32 Ta T>ist & 

Co. 183. 

Starting engine unnecessary 

An intoxicated person who enters 
an automobile and seats himself be¬ 
hind the steering wheel in further¬ 
ance of a previously formed inten¬ 
tion to operate the car, attempts to 

operate it whiU- intoxicated and It is, M K y-Co„i„,on«e«ili, v Harris, 
not necessary that he start the en- o; \y 579 Kv 0 18 

Mini'. Commonwealth v. VntoAot-L./^^ ' s / c ‘ 0ov ^ n ~ A _ 

U9, 133 N.l Law 277. 

42 CJ p 1332 note 78. 

.Jurisdiction in criminal cases of jus¬ 
tices of the peace, police justices, 
and other officers generally see 
Criminal Law §8 135, 126. 


fler, supra. 

90. pa—Commonwealth v. Under- 
kottier, supra. 

91. Me.—-State v. Jones, 130 A. 737. 
125 Me. 42. 


in L 


warrant, and Justice’s office was fur¬ 
ther from point of arrest than an¬ 
other justice’s office.—State v. John¬ 
son. Dd Gen.Sehb , 46 A 2d 641. 

(2) However, failure of accused to 
object on this account in due season 
whs held to constitute a waiver 
thereof, the right to be tried by the 
nearest justice being intended for 
the sole benefit of accused.—State v. 
Guess ford, 192 A. 612, S TV. IV.Harr. 

Del, 357. 

95. Iowa —State v. Garcia, 200 N.W. 
201, 198 Iowa 744. 

42 C.J. p 1332 note 81. 

96. Me.—Stute v. Vashon, 123 A. 
511, 123 Me. 412. 


92. Me.—State v. Jones, supra. 

42 C J. p 1331 note 76. 

93. Ind.—Hasson v. State, 187 N.E 
344, 205 Ind. 632. 

Ky. —Commonwealth v. Harris, 128 S. 

W.2d 679. 278 Ky. 218. 

N.J.—Tomicicli v. Norton, 48 A. 2 d 
752. 134 N.J.Law 411. 

NY.—People v. Dennis, 230 N.Y.S. 

510, 132 Misc. 410. 

42 C.J. p 1332 note 77. 

Prospective amendment 

Amendatory statute providing that 
the first offense of driving an auto¬ 
mobile while under the influence of 
intoxicating liquor shall be a mis¬ 
demeanor and lodging Jurisdiction 
for such offense in the county court 
operates prospectively, and hence, 
where aooused had allegedly driven 


Town mayor 

A town mayor’s warrant for arrest 
of one charged with violating traffic 
code by operating automobile on 
town streets while intoxicated charg¬ 
ed violation of town ordinance, not 
state statute, so as to give mayor ju¬ 
risdiction to try accused.—Fielder v. 
Town of Vinton, 1 S.E.2d 303, 172 Va. 
608. 

“Nearest” justice 

(1) Under statute requiring one ar¬ 
rested for the offense without a war¬ 
rant to be brought before nearest 
justice for trial, justice of peace was 
held, on timely objection, not to have 
jurisdiction of prosecution of motor¬ 
ist for operating motor vehicle while 
under influence of Intoxicating liquor, 
whers motorist was arrested without 


97. N C.—State* v. Johnson, 199 S E. 
96, 214 N.C. 319. 

Mayor’s court 

Where the mayor’s court had no. 
jurisdiction conferred on it by stat¬ 
ute over operating a motor vehicle 
while under influence of intoxicating 
liquor, the Jurisdiction of the mayor 
over such offenses was limited to 
that of a committing magistrate.— 
State v. Johnson, supra. 

98. Cal.—People v. Lewis. 37 P.2d 
762, 4 Cal.App.2d Supp. 776. 

99. Ky.—Commonwealth v. Harris, 
128 S.W.2d 579, 278 Ky. 218—Com¬ 
monwealth v. Burnett, 118 S.W.2<| 
558, 274 Ky. 231. 

Season for rule 

Suspension of a license is not part. 
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Mode of acquiring jurisdiction . Jurisdiction of 
the court to try and punish an offender for driv¬ 
ing an automobile while intoxicated must be ac¬ 
quired in the mode prescribed by law. 1 Under some 
statutes such jurisdiction is invoked by a verified 
complaint and warrant which appear regular in all 
respects; 2 the court is without jurisdiction of the 
subject matter if there is no duly verified complaint 
on which a warrant can issue, 3 notwithstanding the 
appearance of accused in court. 4 Defects in form 
in the complaint, however, do not affect the juris¬ 
diction of the court. 5 

It has been held that jurisdiction is not divested 
because of the manner in which the arrest of ac¬ 
cused was made, 6 as, for example, where it was 
illegal where the offense was not committed in the 
presence of the officer making the arrest. 7 

Transfer of cause . Where a prosecution for 
driving while intoxicated is instituted in a court 
which, because of the punishment permitted by 


the statute, is not within the court’s jurisdiction, 
the cause may properly be transferred for trial to 
the court having jurisdiction of the offense.* 

§ 632. -Indictment, Information, or 

Complaint 

a. Requisites and sufficiency 

b. Issues, proof, and variance 

a. Requisites and Sufficiency 

The indictment, information, or complaint must al¬ 
lege all of the facts necessary to constitute the offense, 
with such particularity and certainty as to enable the ac¬ 
cused to prepare his defense. 

The indictment, information, or complaint must 
allege all the facts necessary to constitute the of¬ 
fense, 9 and otherwise comply with statutory re¬ 
quirements. 10 The charge must be sufficient to ap¬ 
prise accused of the nature and cause of the accusa¬ 
tion 11 and the elements of the offense must be set 


of the punishment or penalty which 
the court may assess —Common¬ 
wealth v. Harris. 128 S W 2d 571). 278 
Ky. 218—Commonwealth v. Burnett, 
118 S.W.2d 558. 274 Ky. 231. 

1. N.J —Groskv v. McGovern, 44 A. 
2d 39. 133 N J Law 277. 

N.Y.—People v. Dennis, 226 N.Y.S. 
689, 131 Misc. 62. 

2. N J —Tomicich v. Norton, 48 A 2d 
752. 134 N J Law 411—Slate v. Fi- 
lon. 46 A 2d 61. 134 NJ.Law 113 

Formal requirements of complaint 
see infra S 632. 

Complaint must precede warrant 

N.J.—Townslcy v. State, 175 A. 149, 
12 N.J.Misc. 747. 

Who may take complaint 

(1) Clerk of police justice court 
was held authorized to take com¬ 
plaint.—Townslcy v. State, supra. 

(2) Fact that such clerk acted in 
name of magistrate rather than own 
name was not prejudicial.—Townslcy 
v. State, supra. 

Jurisdiction of person 

The making and verification of 
complaint charging defendant with 
operating motor vehicle while intoxi¬ 
cated invested the trial court with 
jurisdiction of the person of defend¬ 
ant.—State v. Filon, 46 A.2d 61, 134 
N-J.Law 113. 

3. N.J.—Grosky ▼. McGovern, 44 A. 
2d 39, 133 N.J.Law 277. 

Yerifloation by unauthorized person 
Complaint not verified by person 
designated in the statute is not duly 
verified complaint on which a war¬ 
rant could issue.—Grosky v. McGov¬ 
ern, supra. 

4. N.J.—Grosky v. McGovern, supra. 
6. N.J.—State v. Filon, 46 A.2d 61, 


134 NJLaw 113—Townsley v. 

State, 175 A. 149, 12 N J Misc. 747. 
Signing before Judge 

Fact that complaint was not 
signid in presence of the judge goes 
to form and not substance, and hence 
does not affect court’s jurisdiction 
—Tomicich v. Norton, 48 A 2d 752, 
134 N.J.Law 411. 

Signing subsequent to warrant 
Fact that warrant for violation of 
motor vehicle act was issued for 
service after complaint was signed 
and sworn to but before clerk taking 
complaint signed Juiat was held not 
error—Townsley v. State, 176 A. 149, 
12 NJ.Misc. 747. 

8 . N.J.—State v. He Hart, 129 A. 
427, 3 N.J Misc. 71. | 

7. N.J.—State v. De Hart, supra. 

42 C.J. p 1332 note 84. 

8. Wis—Degutes v. State, 207 N.W. 
948, 189 Wis 435. 

9. Ga—Langford v. State, 26 S.E.2d 
385, 69 Ga.App 619. 

Me.—State v. Peterson, 4 A.2d 835, 
136 Me. 165. 

42 CJ. p 1333 notes 24-37. 
Operation as driving 
An indictment charging defendant 
with "operating” a motor vehicle was 
not deficient in light of statute pro¬ 
hibiting the "driving” of a vehicle, 
since the words "operate a motor ve¬ 
hicle” include the driving of such 
vehicle —Ferguson v. State, 23 So. 2 d 
687, 197 Miss. S25. 

Indictment held sufficient 
To charge offense or violation of 
law. 

Ala.—Saliba v. State, 186 So. 787, 28 
Ala.App. 460. 
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Ga—Stewart v. State. 171 SE 833. 
48 Ga App 93. 

Me—State v Jones. 130 A. 737, 125 
Me. 42 

Information held sufficient 

(1) To charge a violation of stat¬ 
ute prohibiting driving while intoxi¬ 
cated--State v. Fike, 278 S.W. 725, 
312 Mo. 27. 

(2) To state facts sufficient to con¬ 
stitute public offense.—State v. Mills, 
279 P. 759, 52 Nev. 10. 

Complaint held sufficient 

(1) In general. 

Mont—State v. Schnell, 88 P.2d 19, 
107 Mont. 679, 121 A.L.R. 1082. 

N J —Janos v. State, by Belli, 198 A. 
382, 120 N.J Law 135—State v. 

Paerles, 159 A. 701, 10 N.J Misc. 
355—State v. Rav, 133 A. 486, 4 
N J Misc. 493—Newbury v. Law¬ 
rence, 132 A. 306, 4 N J Misc. 267, 
affirmed 134 A. 918, 103 N.J.Law 
199. 

Tenn.—Daniels v. State, 296 S.W. 20, 
155 Tenn 649. 

Tex.—Tijernla v. State, 132 S.W.2d 
120, 137 Tex.Cr. 478. 

42 C.J. p 1333 note 24 [a], 

(2) As against demurrer.—O’Reilly 
v. State, 190 So 305. 28 Ala.App. 589, 
certiorari dismissed 191 So. 260, 238 
Ala. 461. 

10. N.Y.—People v. Dennis, 226 N. 
Y.S. 689, 131 Misc. 62. 

Substantial compliance with stat¬ 
ute is sufficient.—State v. Andres, 6 
So.2d 7, 148 Fla. 742. 

11. Me.—State v. Peterson, 4 A.2d 
836, 136 Me. 166. 

N.J.—Diament v. Novaria, 199 A. 625, 
120 N.J.Law 317—Kluczck v. State, 
178 A. 632, 116 N.J.Law 105. 
W.Va.—State v. Stolllngs, 87 S.H.2d 
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forth with such particularity and certainty as will 
enable accused to prepare his defense. 12 According¬ 
ly, the charge must allege that accused was intox¬ 
icated or under the influence of intoxicating liq¬ 
uor, 18 and where the prosecution is under a stat¬ 
ute penalizing the operation of a motor vehicle 
while intoxicated, so as to cause injury to person 
or property, the indictment must allege not only 
that the motor vehicle was operated by the one 
charged while he was in an intoxicated condition, 
but also that such operation resulted in injury to 
person or property. 14 An allegation that the ve¬ 
hicle involved was a motor vehicle without other¬ 


wise describing it has been held sufficient. 18 

Allegation of place. A charge, under a statute 
prohibiting the operation of a motor vehicle while 
intoxicated, need not allege where or at what place 
the unlawful driving occurred, 16 or that it occurred 
upon a public highway, 17 it being sufficient if it al¬ 
leges the acts as done within the county. 18 How¬ 
ever, where the statute makes the driving upon a 
public highway or street an element of the offense, 
the acts must be charged as done upon a public way 
or street, 19 in a particular county, where neces¬ 
sary to lay the venue, 20 although neither the par¬ 
ticular road or street 21 nor the incorporation of 


98, 128 W.Va. 483—State v. Keller, 
191 SE 201, 118 W.Va. 296. 

42 C J. p 1333 note 27. 

Indictment held sufficient 

Ga—Stewart v State, 171 S.E 833, 
48 CaApp. 93. 

Information held sufficient 

Ill.—People v. Kobylak, 50 N.E 2d 
465. 383 111 432. 

Mo—State v. Pike, 278 SW. 725, 312 
Mo. 27. 

Use of word “unlawfully” 

Indictment for drunken driving 
was not void for failure to allege 
that defendant “unlawfully" drove 
and operated automobile—Itovd v 
State, 292 S W. 1112, 10G Tex Cr. 492. 
Complaint held sufficient 
N.T—State v Gavin, 54 A.2d 236, 13C 
N J.Law 47. 

Second conviction 

(1) Indictment charging accused 
with being a second offender was not 
required to set out prior conviction 
with same particularity as it was set 
out in original complaint or informa¬ 
tion, it being sufficient to cnarge that 
defendant had been convicted of an 
offense of like character prior to con- 
Mction of primary offense charged — 
Broughton v. State, 188 S.W. 2 d 393, 
148 Tex.Cr. 445. 

( 2 ) Statute authorizing more se¬ 
vere punishment for second convic¬ 
tion and not requiring previous vio¬ 
lation to be charged in second com¬ 
plaint was not unconstitutional on 
ground that it deprived accused of 
right to be informed of accusations 
against him, since such prosecution 
was not criminal prosecution and 
complaint under statute stated na¬ 
ture and cause of accusation with 
sufficient clarity.—State v. Rowe. 181 
A. 706, 116 NJ'.Law 4 8 , affirmed 5 
A. 2 d 697, 122 N J.Law 466. 

Charge in disjunctive has been 
held not to vitiate the conviction 
where the record clearly showed the 
nature of the charge.—Payne v. 
Gardner, 147 A. 857. 7 N J Mlsc. 1091 

:18. N.J.—State v. Gavin, 54 A.2d 
236, 186 NJVbaw 47. 


Okl.—Gault v. State, 274 P. 687, 42 
OklCr. 89. 

Misspelling word 

Indictment for driving automobile 
on “Noth 8th Street" in designated 
city was sufficient to apprise accused 
that she was charged with driving 
automobile on “North 8th Street" in 
such city, and hence indictment was 
not demurrable—Smith v. State, 92 
S.W.2d 1046, 130 Tex.Cr. 117. 

13. Ga—Langford v. State, 26 S E 
2d 385, 69 GaApp Cl9. 

Okl.—Bristow v. State, Cr., 189 P.2d 
629. 

Intoxicants 

Information charging driving while 
“under the Influence of Intoxicants" 
sufficiently charged offense of driv¬ 
ing under statute using words while 
“under the influence of intoxicating 
liquor.”—Sudderth v. State, 282 P. 
1109, 45 OklCr. 260. 

Degree of Intoxication 

(1) Indictment charging that ac¬ 
cused operated automobile while ac¬ 
cused was "in a degree under the in¬ 
fluence of intoxicating liquor" was 
too vague, indefinite, and uncertain 
to charge an offense—Herwig v. 
State, 138 S.W.2d 549, 138 Tex Cr. 646. 

(2) Similarly, an indictment charg¬ 
ing driving while “to some extent" 
under Influence of intoxicating liq¬ 
uor, was insufficient to charge of¬ 
fense—Wilson v State, 59 S.W.2d 
399, 123 TexCr. 415. 

14. La.—State v. Johnson, 106 So. 
844, 160 La. 247. 

42 C.J. p 1333 note 26. 

15. Tex—Briggs v. State, Cr, 211 
S.W.2d 180. 

16. Ind.—Hicks v. State. 150 N.E. 
759, 197 Ind. 294. 

The particular road need not be 
specified—People v. Knight, 96 P.2d 
173, 35 Cal.App.2d 472. 

17. Ala.—Sexton v. State, 196 So. 

742, 29 Ala.App. 336, certiorari 

granted on other grounds 196 So. 
744, 239 Ala. 287, certiorari denied 
196 So. 746, 239 Ala. 662. 

Mo.—State v. Pike. 278 S.W. 725, 312 
| Mo. 27. 


Operation, causing injury to another 

Under a statute making it a felony 
for one, while intoxicated, to drive a 
motor vehicle in an unlawful or neg¬ 
ligent manner causing injury to an¬ 
other, the information need not 
charge that the vehicle was driven 
on a public highway.—People v. 
Stanley. 67 P.2d 146, 13 Cal.App.2d 
559 

Operation on highway prohibited 

Under a statute prohibiting opera¬ 
tion of the vehicle on a highway 
within the state, an information was 
not insufficient for failing to allege 
operation on a public highway. 
Cal.—People v. Knight, 96 P.2d 173, 
35 Cal.App 2d 472. 

Okl—King v State. 121 P.2d 1017. 
73 OklCr 404. 

18. Ind—Hicks v. State. 150 N.E 
759. 197 Ind. 294. 

Mo — State v Pike, 278 S.W. 725, 312 
Mo. 27. 

19. Cal —People v. Lewis, 37 P.2d 
752, 4 Cal App 2 d Supp. 775. 

Ga.—Langford v. State, 26 S E 2d 385, 
69 GaApp. 619. 

Nev.—State ex rcl. Callahan v. Sec¬ 
ond Judicial Dist. Court in and for 
Washoe County, 18 P.2d 449, 51 
Nev. 377. 

Tex.—Johnson v. State, 72 S.W. 2 d 
256, 126 Tex.Cr. 432. 

42 C.J. p 1334 note 34. 

Fubllo square 

Indictment for drunken driving on 
“public street" was not invalid in 
charging that defendant drove on 
“public square "—Inness v. State, 293 
S.W. 821, 106 Tex Cr. 524. 

Complaints and indictments held suf¬ 
ficient 

Ga.—Stewart v. State, 171 S.E. 833, 
48 Ga.App. 93. 

N.J —State v. Sakowicz, 125 A. 322, 
98 N J Law 905. 

Tex—Nichols v. State, 49 S.W.2d 
783, 120 Tex.Cr. 219. 

80. Tex.—Allen v. State, 190 S.W.2d 
569, 148 Tex.Cr. 606. 

81. Tex.—Hadley v. State, Cr., 205 
S.W.2d 374—Blackburn v. State, 
Cr., 204 S.W.2d 619— Allen v. State, 
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the municipality 22 need be alleged thereunder. 
Where a statute makes it an offense for any per¬ 
son to drive an automobile upon any street of an 
incorporated town while intoxicated, no offense is 
charged unless the act is alleged to have been done 
in an incorporated town. 23 

Where the statute prohibits operation of the ve¬ 
hicle on any way or in any other place, it has 
been held that the place where the offense was com¬ 
mitted must be described with such definiteness and 
particularity as to enable accused to plead the case 
in bar on a subsequent prosecution for the same 
offense, 24 but the fact that the place is a public way 
or public place need not be alleged. 25 

Language of statute . In conformity with the 
general rules, discussed in Indictments and Infor¬ 
mations § 139, a charge substantially in the lan¬ 
guage of a statute which creates the offense and 
states what acts shall constitute a violation thereof 
is sufficient 26 unless the language of the statute 
is so general as to include cases falling within its 
literal terms but not within its meaning or spirit. 27 
Where the statute makes it an offense to drive or 
operate a motor vehicle while intoxicated or under 
the influence of intoxicating liquor, drugs, or nar¬ 
cotics, an indictment following the language of 
the statute, but charging the offense in the dis¬ 


junctive, has been held bad on demurrer, as set¬ 
ting forth several offenses. 28 Charging one with 
being under the influence of intoxicating liquor 
has been held to be equivalent to charging him with 
being intoxicated, 29 and, conversely, that charg¬ 
ing one with being drunk is the equivalent of charg¬ 
ing him with being under the influence of intox¬ 
icating liquor. 30 

Recital of statute . It has been held that the stat¬ 
ute alleged to be violated need not be specifically 
mentioned in the complaint. 31 While accused must 
not be misled as to the true offense charged by 
an erroneous reference to the statute, 32 a misrecital 
of the statute which is not misleading docs not viti¬ 
ate the complaint. 33 A complaint which sets forth 
the original statute alleged to be violated is suffi¬ 
cient, although it docs not charge a violation of 
the statute as amended where such supplementary 
enactment does not make any substantial change 
in the nature of the offense. 34 

Formal requisites. Where so required by stat¬ 
ute, the complaint in a prosecution for operating 
or driving a motor vehicle while intoxicated or un¬ 
der the influence of intoxicating liquor must be 
verified or sworn to before an officer authorized to 
administer oaths, 35 and it has been held that the 


197 S.W 2d 1013. 149 Tex Cr. 612— 
lied well v Stalt*. Cr, 155 SW.2d 
930, 142 Tex Cr 599. 

Designation of county 

Allegation that defendant operated 
automobile on public highway in 
named county was sufficient with 
respect to designation of location of 
highway.—Pritchett v. State, 129 S. 
YV.2d 676, 137 Tex Cr. 423—White v. 
State, 96 S.W.2d 429, 131 Tex Cr. 69 

22. Tex.—Blackburn v. State, Cr., 
204 S.W.2d 619—Parsons v. Slate, 
194 S.W.2d 560, 149 Tex.Cr 395— 
Carson v. State. 94 S W. 2 d 735, 130 
TexCr. 467—Smith v. State, 92 S. 
W.2d 1046, 130 Tex.Cr. 117. 

23. Tex.—Pool v. Stale, 278 S.W. 
212, 102 Tex.Cr. 451. 

24. Me.—State v. Peterson, 4 A.2d 
835, 136 Me. 165. 

Bout* 

A complaint charging that accused 
operated motor vehicle on "route 3 
in Gray" while accused was intoxi¬ 
cated was insufficient to support con¬ 
viction for operating motor vehicle 
upon any way while accused was in¬ 
toxicated, a "route" having been de¬ 
fined as a' way used m going from 
one place to another, but also used to 
distinguish a course, line of travel 
or transit.—State v. Peterson, supra. 

25. Me.—State v. Cormier, 43 A. 2d 
519, 141 Me. 307. 


26. Cal —People v Knight. 96 P 2d 
173, 35 (Vil App 2d 472 

Pla — State v. Andres, 5 So 2d 7, 148 
Fla 742 

Til —People v. Poe, 26 N E 2d 415, 304 
Ill App 601. 

Ind— Hicks v. State, 150 N.E. 759, 
197 Ind 294. 

Ky —Commonwealth v. Black, 20 S. 

W.2d 711, 230 Kv. 677. 

Mo—State v Hart, 142 S.W.2d 18- 
State v. Beckham, 142 S W 2d 13— 
State v. Couch. 124 S W 2d 1091. 
344 Mo 78-State v. Rcvard. 106 S. 
W 2d 906, 341 Mo. 170—State v. 
Johnson, 55 S W.2d 967—Stute v. 
Reifsleek, 295 S.W. 741, 317 Mo. 
268 

Words of similar import are suffi¬ 
cient —Suddorth v. State, 282 T. 1109, 
45 Okl Cr. 260—Gault v. State, 274 P. 
687, 42 Okl.Cr. 89. 

27. Me.—State v. Conanl, 126 A.. 838, 
124 Me. 198. 

28. W.Va.—State v. Stollings, 37 S. 
E 2d 98, 128 W.Va. 483, disapprov¬ 
ing State v. Keller, 191 S.E. 201, 
118 W.Va. 296. 

29. Ala.—Sexton v. State, 196 So. 

742, 29 Ala. App. 336, certiorari 

granted on other grounds 196 So. 
741, 239 Ala. 287, certiorari denied 
196 So. 746, 239 Ala. 662—Saliba v. 
State, 186 So. 787, 28 Ala.App. 460. 

Tex.—Compton v State, 109 S.W.2d 
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761, 133 TexCr. 211—Jones v. 

State. 104 S W 2d 871, 132 TexCr 
445—Macdgen v. State, 104 S W. 2 d 
518, 132 Tex.Cr. 397. 

No variance 

Affidavit filed in common pleas 
court charging that defendant drove 
automobile while intoxicated and in¬ 
formation filed in circuit court charg¬ 
ing defendant, being under influence 
of intoxicating liquors, drove vehicle 
on highway were held sufficient and 
not at variance.—Holley v. State, 144 
So. 635, 25 Ala App. 260, certiorari 
denied 144 So. 637. 225 Ala. 597. 

30. Okl.—Gault v. State, 274 P. 687, 
42 Okl.Cr. 89. 

31. N J —Piament v. Novaria, 199 
A. 625, 120 N.J.Law 317—Janos v. 
State, by Belli, 198 A. 382, 120 N. 
J.Law 135—Kluczek v. State, 178 
A. 632, 115 N.J.Law 105. 

42 C.J. p 1334 note 37. 

32. N.J.—Kluczek v. State, supra. 

33. N.J.—Piament v. Novaria, 199 
A. 625, 1 20 N.J.Law 317. 

31. N.J.—Kluczek v. State, 178 A. 

632, 115 N.J Law 105. 

42 C.J. p 1334 note 36. 

35. Who may verify 

Under some statutes the complaint 
may and must be duly verified by 
person who has knowledge of alleged 
offense, or by one of the designated 
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existence of such fact should be reflected in the 
jurat. 36 

Surplusage . Surplusage in the complaint or in¬ 
formation does not affect its sufficiency since it 
may be disregarded. 37 

Amendments. Under some statutes the court may 
permit amendments to the charge if they do not 
charge a new offense or prejudice accused. 38 

Bill of particulars. If accused believes the charge 
to be vague or indefinite, it has been held that he 
may ask for a bill of particulars. 39 

Waiver of objections. In the absence of a mo¬ 
tion to quash or other proper objection, defendant, 
by pleading guilty, waives defects in a charge which 
otherwise sufficiently sets forth the offense; 40 and, 
by going to trial without pleading surprise or ask¬ 
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ing for a postponement, accused has been held to 
be in no position to complain of a failure of the 
charge to refer to a prior conviction for the same 
offense, in a prosecution in which he was convicted 
as a second offender. 4 ! 

b. Issues, Proof, and Variance 

All of the essential allegations of the charge must be 
proved as alleged. 

In accordance with general rules discussed in 
Indictments and Informations §§ 244, 254, in order 
to sustain a conviction for driving while under the 
influence of intoxicants, all the essential allegations 
of the charge must be proved 42 as alleged. 43 
Where the charge is driving while under the influ¬ 
ence of intoxicants, it is unnecessary to prove that 
accused was drunk or intoxicated, and proof that 


officers on information and belief— 
State v. Filon. 46 A 2d 61, 124 N .1 
haw 113—Grosky v McGovern, 41 A 
2d 39, 133 N J Law 277. 

Before whom verified 

(1) Under some .statutes the com¬ 
plaint may be mode to and \ enfied 
before the magistrate issuing the 
warrant.—Tom inch v Norton, 18 A 
2d 752, 134 N J Law 411. 

(2) It may also be verified before 
tile clerk—Stale V Filon, 46 A 2d 61, 
121 N J Law 113 ’ State v. Faeries, 
159 A 701, 10 NJMisc. 355 

36. Complaint held fatally defective 

where jurat did not indicate that it 
■was sworn to before an officer au¬ 
thorized to administer an oath—Mid- 
kilf v Slate, Tex.Cr, 209 S.W 2d 351. 

37. Ill —People v. Poe, 26 N E 2 d 
415, 304 Ill App. 601. 

NY—People v Decker, 282 NTS 
176, 156 Misc. 156. 

Tenn-Daniels v. State, 296 S W. 20, 
155 Tenn 549. 

Allegation of possession of intoxi¬ 
cating liquor may be disregarded as 
surplusage—People v. Poe, 26 N E 2d 
415, 304 Ill.App. 601. 

Degree of intoxication 

Indictment charging defendant 
with driving while intoxicated and 
"while in a degree under the influ¬ 
ence of Intoxicating liquor” was suf¬ 
ficient to charge defendant with hav¬ 
ing driven while intoxicated, al¬ 
though allegation charging him with 
having driven while in a degree un¬ 
der the influence of intoxicating liq¬ 
uor might be rejected as surplusage 
for alleged vagueness —Walker v. 
State, 116 S.W.2d 1076, 134 Tex.Cr 
500—Morgan v. State, 116 SW.2d 
1079, 134 Tex.Cr. 490. 

Brronsous name for offense may be 
disregarded as surplusage. —State v. 
Schnell, 88 P.2d 19, 107 Mont. 579. 
121 A.L..R, 1082. 


Statement as to anrest 

(1) An allegation that the offense 
w us committed In the presence of the 
uiresting officer is unnecessary, and, 
iT made, constitutes surplusage — 
People v Decker, 282 NYS 176, 156 
Mise. 156—People v Dennis, 230 N 
Y S 510, 132 M isc 410. 

(2) Accotdingly, a statement in 
tin information as to the arrest does 
not render the information insuffi¬ 
cient or defective all hough untrue — 
People v. Dennis, supra 

38. N.C— State v. Hunt, 150 S K. 
353, 197 N C 707 

Ohio—State v Foster, 10 N E 2d 786, 
56 Ohio App 267 
Amendments held proper 

(1) Insertion of words "or other 
road over which public had right to 
travel."—State v. Hunt, 150 S E 353, 
197 N.C. 707. 

(2) Interllnentlon of word "motor” 
before the word "truck”—Stale* v. 
Foster, 10 N E 2d 7S6, 56 Ohio App. 
267. 

Effect of superseding statute 

Where the offense charged was 
committed after a superseding stat¬ 
ute became effective, the original in¬ 
formation and an amendment there¬ 
to were not objectionable as charging 
separate offenses under the supersed¬ 
ed statute and under the superseding 
statute.—Slate v. Hurd, 105 I\2d 09, 
5 Wash 2d 308. 

39. Ohio.—State v. Foster, 10 N.E 2d 
786, 56 Ohio App. 267. 

40. Ill—People V roc, 26 N.E 2d 
415, 304 Ill App 601. 

N.Y —People* v. Decker, 282 N.Y.S. 
176, 156 Misc. 156. 

Election 

Where record as a whole clearly 
indicated election to charge defend¬ 
ant with specific offense of driving a 
i motor vehicle while intoxicated, idle- 
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gallon In the same count that the 
defendant had a half pint of liquor 
in his motor vehicle with seal on 
bottle broken contrary to statute 
might be rejected as surplusage 
where no motion to quash was made 
and defendant pleaded guilty.—Peo¬ 
ple v. Poe, 26 NE 2d 415. 304 Ill.App. 
601. 

41. N.T—State v. Iin\ve, 181 A. 706, 
116 N J Law 48, affirmed 5 A.2d 
697, 122 N J Law 460 

42. Cal—People v Dawes, 98 P.2d 

787, 37 Cal App 2d 41—People v 

Levons, 82 1* 2 d 698, 28 Cal.App.2d 
455 

Ga —Langford v State, 26 SE 2d 385. 
69 Ga App 619 

Tex—Pool v State, 278 S W. 212, 102 
Tex Cr 451. 

43. Ga—Hall v. State, 198 S E. 713, 
58 Ga App 398 

Tex— Meicer v State, 157 S.W.2d 
919, 143 Tex Or. 196 
Particular street or highway 

(1) Evidence that accused was 
seen driving on certain highway on 
date alleged in indictment was not 
error, notwithstanding the indict¬ 
ment did not allege name or number 
of the highway — Mercer v. State, su¬ 
pra. 

(2) Under indictment alleging op¬ 
eration of automobile while intoxi¬ 
cated on two streets, evidence need 
not show offense occurred on both 
streets.—Noble v. State, 18 S.W.2d 
619, 112 Tex.Cr. 676. 

Street as public highway 

Proof that automobile was driven 
on public street in named city in 
such county was held not a varianee 
from an allegation that automobile 
was driven on a public highway in 
the county.—White v. State, 95 S.W. 
2d 429, 131 Tex.Cr. 69—Blackman v. 
State, Tex.Cr., 20 S.W.2d 783. 
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he was under the influence of intoxicants is suffi¬ 
cient; 44 under such an allegation, however, it may 
be proved that accused was drunk. 4 ' 5 If the charge 
contains unnecessary descriptive averments as to 
the place where the offense was committed the 
state must prove them as alleged. 46 So, where 
the offense is alleged to have been committed on 
a public highway, the state must prove such fact 
although such allegation was unnecessary under 
the statute. 47 Similarly, where the information 
contains an unnecessary description of the vehicle 
it must be proved as described. 48 

§ 633. - Evidence 

a. In general 

b. Admissibility 

c. Weight and sufficiency 

a. In General 

The burden of proving every element of the offense of 
driving a motor vehicle while intoxicated is on the prose¬ 
cution. 

A statute providing that the having of intoxi¬ 


cating liquor on or about his person or in his 
vehicle by the driver of a motor vehicle is prima 
facie evidence of a violation of the statute has been 
held to create an arbitrary and unreasonable pre¬ 
sumption. 49 

In accordance with the rules relating to the bur¬ 
den of proof in criminal prosecutions generally, 
the burden of proving every clement of the offense 
of driving a motor vehicle while intoxicated is on 
the prosecution. 50 However, it is not necessary to 
prove any specific degree of intoxication as this 
is a question of fact to be determined from all the 
circumstances of the case. 61 So, in a prosecution 
for driving while under the influence of intoxicat¬ 
ing liquor, the state need not prove that accused 
was drunk, 52 or that the intoxication had reached 
a stage where it would interfere with the opera¬ 
tion of the vehicle, 83 nor is the state required to 
prove that accused had taken any particular intox¬ 
icating beverage. 54 

Accused is not required to take the stand or pro¬ 
duce other witnesses but may stand on the rec- 


44. Ga.—Hall v. State, 108 S.E 713. 

68 Ga App. 398—Lanier v. State, 
183 S.E 6 C 8 62 Ga Anp 450—Aus¬ 
tin v. State. 170 SE 86 . 47 Ga 
App. 191—Moye v. State. 169 S E 
60. 46 Ga.App. 727—Wallace v 

State, 162 S.E 162, 44 Ga App 571 
—Chapman v. State. 151 S E. 410 
40 Ga.App 725—Hart v. State. 105 
S.E. 383. 26 Ga App. 64. 

45. Tex.—Mercer v. State, 157 S W. 
2d 919, 143 TfxCr. 196. 

46. Tex.—Brunson v. State. Cr, 211 
S W.2d 756—Thonms v. State, Cr., 
210 S.W.2d 826—Blackburn v. 
State, Cr., 204 S.W.2d 619. 

Name or number of highway 

(1) If the state in an indictment 
charging the driving of a motor ve¬ 
hicle on a public highway by a mo¬ 
torist while intoxicated alleges the 
name or number of the highway or 
street the state must prove the name 
or number as alleged, although the 
indictment would not have been de¬ 
fective had it failed to allege the 
name or number of the highway — 
Thomas v. State, Tex.Cr., 210 S W 2d 
826—Stasney v. State, Tex.Cr., 208 S. 
W.2d 804—Hadley v. State, Tex Cr, 
206 S.W.2d 374—Mercer v. State. 157 
S.W.2d 919, 143 TexCr. 196—Bedwell 
v. State, 156 S.W.2d 930, 142 Tex Cr 
699—Malone v. State, 117 S.W.2d 770. 
136 Tex.Cr. 169—Spencer v. State, 42 
S.W.2d 269, 118 Tex.Cr. 336. 

(2) Indictment charging defendant 
with driving car while Intoxicated 
over “Dixie-Overland Highway” was 
hold not sustained by proof that he 
drove car over "Dixie Highway.”— 
Spencer v. State, supra. 


Incorporated city 

(1) In prosecution for driving mo¬ 
tor vehicle In incorporated city while 
intoxicated, state must prove that 
city was incorporated—Hollings¬ 
worth v State, 66 S W 2d 869, 122 
TexCr. 545 —Burleson v. State, 47 S 
W 2d 845. 120 TexCr. 104—Akin v. 
State, 23 S.W 2d 379. 114 TexCr 343. 

( 2 ) Variance between indictment 
alleging driving of automobile wh le 
intoxicated in "city,” and proof 
showing offense was committed with¬ 
in Incorporated town was held not 
fatal —Noble v. State, 18 S.W.2d 619, 
112 TexCr. 676. 

47. Ala—Sexton v. State, 196 So. 
742, 29 Ala App. 336, certiorari de¬ 
nied 196 So. 746, 239 Ala. 662. 

48. Tex.—Brunson v. State. Cr., 211 
S W 2 d 755—Briggs v. State, Cr., 
211 S.W. 2 d 180. 

49. Okl —Simpkins v. State, 249 P. 
168, 35 Okl Cr. 143. 

Possession of liquor as prima facie 
evidence of violation of liquor law 
see Intoxicating Liquors | 339 a 
( 2 ). 

Presumptions in criminal prosecu¬ 
tions see Criminal Law $8 679-599. 

50. Iowa.—State v. Hiatt, 1 NW2d 
GG4, 231 Iowa 499—State v. Hamer, 
274 N.W. 885, 223 Iowa 1129. 

Ohio —State v. Hainbuch, 57 N.E.2d 
940, 74 Ohio App. 193. 

Tex—Brunson v. State, Cr., 211 SW. 
2d 755—Snider v. State, 165 S.W.2d 
904, 145 Tex.Cr. 59—Burleson v. 
State, 47 S.W.2d 845, 120 Tex.Cr. 
104. 

42 C.J. p 1334 note 41. 
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Voluntary Intoxication 

Prosecution has burden of proving 
that defendant’s intoxication was 
caused by voluntary use of Intoxicat¬ 
ing liquor.—Commonwealth v. Dale, 
163 NE. 158, 264 Mass. 635. 

Pla^e of offense 

Burden was on state to prove that 
automobile was driven upon highway 
described in indictment —Stasney v. 
State, Tex Cr.. 208 S.W.2d 894— 
Blackburn v. State. TexCr.. 204 S W. 
2d 619—Walker v. State, 126 S.W.2d 
571. 136 TexCr. 368. 

Public danger 

State is not obligated to prove that 
actual danger existed at time of ar¬ 
rest of driver —State v. Cormier, 43 
A 2d 819, 141 Me. 307. 

5X. Cal.—People v. Ekstromer, 235 
P. 69. 71 Oal.App. 239. 

52. Ga.—Austin v. State. 170 S.E 86. 
47 Ga.App. 191—Hart v. State, 105 
S.E. 383, 26 Ga.App. 64. 

Ind.—Klaser v. State, 166 N.E 21. 89- 
Ind.App. 561. 

Kan.—State v. Hayden, 271 P. 291, 
126 Kan. 799. 

Pa.—Commonwealth v. Long, 198 A. 
474, 131 Pa.Super. 28. 

53. Ala—McMurry v. State, 184 So. 
42, 28 Ala.App. 253, certiorari de¬ 
nied 184 So. 43, 236 Ala. 589—Hol¬ 
ley v. State, 144 So. 636, 25 Ala. 
App. 260, certiorari denied 144 So. 
637, 225 Ala. 697. 

Va.—Owens v. Commonwealth, 136 Sw 
E. 766. 147 Va. 624. 

54. Ala.—James v. State. 146 So. 424* 
25 Ala.App. 335. 
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ord and demand an acquittal if he believes the state 
has failed to make out a case against him by the 
evidence. 66 If he takes the stand, however, and 
introduces other witnesses, he thereby authorizes 
the court to determine the sufficiency of the proof 
from the whole case. 66 

b. Admissibility 

Competent evidence which tends to prove or disprove 
the elements of the offense charged is admissible in 
prosecutions for driving a motor vehicle while under the 
influence of intoxicants. 

In conformity with the general rules govern¬ 


ing the admissibility of evidence in criminal cases, 
any competent evidence is admissible on the part 
of the prosecution which tends to prove any cle¬ 
ment of the offense charged. 67 Thus, on the is¬ 
sue of intoxication, it is proper to show the facts 
and circumstances connected with the offense, 68 
such as the appearance and conduct of accused 
at the time he was driving the automobile, 69 the 
manner and result of his driving, 60 and the use or 
possession of intoxicating liquor by accused or by 
others with him in the car. 61 However, evidence 
on the issue of intoxication must not be too re- 


55. Ind.—Hunt v. State, 23 N.E.2d 
681. 216 Ind. 171. 

58. Ind.—Hunt v. State, eupra. 

57. Ark.—Canard v. State, 298 S.W. 
24. 174 Ark. 918. 

Cal —People v. Leutholtz, 283 P. 292, 
102 Cal.App. 493. 

Tex—Allen v. State. 197 SW.2d 
3013. 349 TexCr. 612—West v. 

State, 132 S W.2d 872, 137 TexCr. 
654. 

Vt—Slate v. Storrs, 163 A. 660, 105 
Vt. 180. 

42 C J p 1334 notes 44-50. 

Aider and abettor 

In prosecution for violating: statute 
by aiding and abetting third person 
to commit the offense, evidence that 
third person was an agent for part¬ 
nership of which accused was a mem¬ 
ber. and was using accused's auto¬ 
mobile under direction of manager 
of the business and not under direc¬ 
tion of accused who went along with 
third person at his invitation merely 
for the ride, was admissible—State 
v. Storms, 10 N.W.2d 53, 233 Iowa 
655 

Public nature of road 

( 1 ) Street, road, or highway may 
be shown to be “public," that is, used 
or open for use and truffle by public, 
by oral testimony of persons reason¬ 
ably familiar with such use in trial 
for driving automobile thereon while 
intoxicated.—Nichols v. State, 49 S. 
W. 2 d 783, 120 Tex.Cr. 219. 

< 2 ) Showing of absence of court 
order establishing road on which ac¬ 
cused was driving while intoxicated 
rendered admissible evidence show¬ 
ing public usage.—Johnson v State, 
31 S.W.2d 1084, 116 TexCr. 185. 

(3) Time or manner of dedication, 
title to soil, and location of public 
highway, private rights, and privi¬ 
leges are ordinarily immaterial in 
trial for driving automobile while in¬ 
toxicated on h ghway shown by un¬ 
contradicted testimony to be open or 
used for traffic by public generally. 
—Nichols v. State, supra. 

68 . Ala.—Reynolds v. State, 134 So. 
816, 24 Ala.App. 249, certiorari de¬ 
nied 134 So. *17, 223 Ala. 130. 


Mont—State v. Schnell, 88 V 2d 39, 
107 Mont. 579, 121 A.L R. 1082. 
N.Y.—People v. Dennis, 230 N.Y.S. 
510, 132 Misc. 410 

Okl.—Drew v. State, 112 P.2d 429, 
71 Okl Cr. 415. 

Tex.—Allen v Stale, Civ.App , 107 S. 
W.2d 1013—Stevens v Stale, 119 
S.W.2d 1050, 135 TexCr. 335. 

Vt.—State v. Storrs, 163 A. 560, 105 
Vt. 180. 

42 C.J. p 1334 note 45. 

59. Cal—People v Libhart, 249 P. 

211. 79 Cal.App 291. 

Minn—State v. Murray, 26 N W 2d 
364, 223 Minn. 297—State v ltcilly, 
238 N.W. 4 92, 184 Minn 266 
Mo.—State v. Griffin, 6 S W 2d 866 , 
320 Mo 288. 

Mont—State v. Schnell, 88 p 2d 19, 
107 Mont. 579, 121 ADR 10 X 2 
Tex—Conrad v. State, Cr, 209 S.W. 
2d 355—Nichols v State. 49 S W. 
2d 783. 120 TexCr 23 9—Stewart v. 
State, 299 SW 646, 108 TexCr 199 
—Riddle v. State, 208 SW 580, 107 
Tex.Cr. 671. 

42 C J. p 1334 note 46. 

Conduct on another street 

Where accused is charged with op¬ 
erating the vehicle on a named street, 
evidence as to accused’s conduct on 
another street is admissible as a 
part of the same transaction and 
continuous series of events leading 
up to his operation of the automobile 
on the named street.—Sale v. State, 
186 S.E. 198, 53 Ga.App. 489. 

Medical evidenoe 

Act providing that accused, 
charged with operating automobile 
while intoxicated, may be examined 
by own physician, and should be so 
informed, did not by implication 
make inadmissible state's medical 
evidence for not informing.—State v. 
Cantara, 148 A. 415, 50 R.I. 440. 

80. Tex.—Allen v. State, 197 S.W.2d 
1013, 149 Tex.Cr. 612—Nichols v. 
State. 49 S.W. 2 d 783, 120 Tex.Cr. 
219. 

42 C.J. p 1334 note 47. 

Aooldent 

Mont.—State v. Schnell, 88 P.2d 19, 
107 Mont. 579, 121 A.L.R. 579. 

729 


Tex.—Thomas v. State, 8 S.W.2d 807, 
109 Tex.Cr. 207. 

Damage to another 

Admission of evidence that ac¬ 
cused “damaged" another's car was 
held error in prosecution for operat¬ 
ing motor vehicle while intoxicated 
—Phillips v. State. 146 So. 169, 25 
Ala App. 286. 

Speed 

Evidence as to speed at which de¬ 
fendant was driving when arrested 
was held admissible. 

Ariz.—Hasten v. State, 280 P. 670. 
35 Ariz. 427. 

Pa—Commonwealth v. Long, 198 A. 

474, 131 Pa.Super. 28. 

61. Ga.— Corpns Juris cited in Cav- 
ender v. State, 169 S.E. 253, 254, 46 
Ga.App. 782. 

NM—State v. Tinsley, 283 P. 907, 34 
N.M. 458 

ND—State v. RIckel, 286 N.W. 895, 
69 ND 329. 

42 C.J. p 1334 note 48. 

Alcohollo breath 

(1) Evidence that accused's broath 
smelled of whisky is admissible.— 
State v. Fitzpatrick, Mo.App., 267 S. 
W. 905. 

(2) Fact that accused's breath 
smelled of alcohol, although the type 
of liquor could not be identified, was 
held admissible.—Johnson v. State, 
147 S.W.2d 811. 141 TexCr. 175. 

Bvldenoe held admissible 

(1) Fact that bottle of liquor was 
found near place of accident. 

Cal—People v. Skoff, 21 P.2d 118, 131 

Cal.App. 235. 

Iowa—State v. Jenkins, 212 N.W. 

475, 203 Iowa 251. 

(2) Alcoholic content of wine as 
shown by laboratory report.—Hallo¬ 
way v. State, 175 S.W.2d 258, 146 Tex. 
Cr. 363. 

(3) Specimen of accused’s blood, 
properly identified and voluntarily 
given soon after his arrest.—State v. 
Wcrling, 13 N.W.2d 318, 234 Iowa 
1109. 

(4) Other evidence see 42 C.J. p 
1334 note 48 [a]. 
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mote in point of time or too speculative. 62 Where 
the prosecution is for injury to property while op¬ 
erating an automobile in an intoxicated condition, 
a statement as to who the occupants of the in¬ 
jured car were, and whether they were injured, 
is admissible notwithstanding accused is not charged 
with injury to person, 63 since the injury of such 
people was so intimately connected with defend¬ 
ant’s criminal act as to form part of it. 64 

On the part of accused, any competent evidence 
is admissible which tends to prove his matters of 
defense or disprove any element of the offense. 65 
Thus, where intoxication is claimed to have been 
the cause of certain conduct of accused, it is com¬ 
petent to show like occurrences on other occasions 
which indicate that the cause for such conduct was 
other than intoxication, as, for example, insanity 
or habitual eccentricity. 66 Evidence of accused 
so remote in point of time as to confuse rather 
than illuminate should not be admitted. 67 


Evidence as to gravity of offense. Under a stat¬ 
ute permitting a wide range in punishment and 
authorizing the jury to make the punishment fit 
the crime, it is proper to show all the facts and 
circumstances connected with the crime charged 
in order that the jury may consider such matters 
in assessing the appropriate punishment. 63 For 
this purpose it is proper and admissible in evi¬ 
dence to show that, as a result of accused’s driv¬ 
ing while intoxicated, a passenger in his car was 
killed. 69 

c. Weight and Sufficiency 

As in other criminal prosecutions, the guilt of the ac¬ 
cused must be established beyond a reasonable doubt. 

In accordance with the rules pertaining to the 
weight and sufficiency of the evidence to support 
a conviction in criminal cases generally, the guilt 
of one accused of the offense of driving a motor 
vehicle while intoxicated must be established be¬ 
yond a reasonable doubt, 70 and evidence giving 


68. Tex—Garrison v. State, 114 S. 

W.2d 657, 131 Tex.Cr. 159. 

Before and after 

Intoxication may be proved to have 
existed both before and after alleged 
offense 

Ky.—Vanhoose v. Commonwealth, 

98 S W2d 49, 266 Ky. 37. 

Okl.—George Little Star v. State, 29 

P.2d 995, 55 Okl Cr. 294. 
Intoxication before collision 

In prosecution for driving while 
intoxicated and inflicting bodily in¬ 
jury in collision, evidence that de¬ 
ceased was intoxicated several hours 
before collision was properly exclud¬ 
ed as loo remote in time and in view 
of accused's failure to offer to show 
causa] connection between such in¬ 
toxication and collision —People v 
Trantham, 74 T.2d 851, 24 Cal.App.2d 
177. 

Subsequent intoxication 

(1) .Evidence showing that ac¬ 
cused was seen intoxicated the fol¬ 
lowing day is inadmissible where it 
Is not established that accused was 
continuously intoxicated from time 
of the driving until the following 
afternoon.—State v. Kelly, 40 S.E.2d 
454, 227 N.C. 62. 

(2) Evidence that some time after 
accident accused, charged with oper¬ 
ating motor vehicle while intoxicat¬ 
ed, appeared to be drunk, was held 
lnadmissible« in absence of proof of 
nonaccess to liquor after collision — 
Phillips v. State, 146 So. 169, 26 Ala. 
App. 286. 

(3) Evidence of subsequent intoxi¬ 
cation was held admissible, however, 
where there was proof that accused 
consumed no liquor after the acci¬ 
dent.—-State v. Klckel, 286 N.W. 895, 
69 N.D. 329. 


(1) Evidence of subsequent intoxi¬ 
cation hns also been held admissible, 
the remoteness in time going to the 
weight rather than the admissibility 
of the evidence—King v State, 113 
S \V.2d 181, 133 Tex Or 496—Jones v 
State, 92 S W.2d 246, 130 Tex.Cr 
102 

Method of driving 

In prosecution for driving an au¬ 
tomobile while intoxicated and by ac¬ 
cused's negligence and reckless con¬ 
duct causing the death of another, 
testimony as to accused’s method of 
driving automobile shortly before ac¬ 
cident was admissible as evidence of 
nofiligence, recklessness and want of 
care at time of accident.—1’at ton v. 
People, 168 P.2d 266, 114 Colo. 534. 

63. La—State v Blackwood, 110 So 
417, 162 La 266 

64. La—State v. Blackwood, supra. 

66. Cal —Foople v. Pugh, 173 P.2d 
320, 76 Cal.App 2d 598. 

Okl—Drew v State, 112 P.2d 429, 71 
Okl Cr. 415. 

42 C.J. p 1335 note 61. 

Careful driving 

Evidence that defendant’s automo¬ 
bile was being driven in cautious, 
prudent, and orderly manner before 
it was stopped was held admissible 
—People v. Fellows, 34 P.2d 177, 139 
Cal. \pp. 337. 

Evidence of collateral matters held 
not admissible.—State v. Bosseau, 13 
P.2d 63, 168 Wash. 669. 

Cost of repair 

Troof that defendant had actually 
paid prosecuting witness more than 
it cost the witness to fix up his auto¬ 
mobile after a collision with defend¬ 
ant's automobile was properly re¬ 
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fused—State v Rickol, 2S>6 N.W. 895, 
69 NfP 329. 

Negligence of another 

Negligence of driver of other au¬ 
tomobile involved in collision was 
held immaterial on question whether 
accused drove automobile while in¬ 
toxicated—Holley v. State, 114 So 
535, 25 Ala App. 260, certiorari de¬ 
nied 144 So. 537. 225 Ala. 597. 

Nonintoxicating character of liquor 
used by accused may be proved to 
show that he was not intoxicated — 
Drew v. State, 112 P.2d 429, 71 Okl. 
Cr. 416. 

Cross examination 

Refusal to permit accused in trial 
for driving automobile while intoxi¬ 
cated to ask deputy sheriff, who ar¬ 
rested her, if it was not his custom 
to testify that accused was drunk, 
held not error.—Nichols v. State, 49 
S.W.2d 783, 120 TexCr. 219. 

66. Cal.—People v. Owen, 251 P. 686, 
80 Cal.App 248. 

42 C.J. p 1335 note 52. 

67. Colo.—Patton v. People, 168 P. 
2d 266, 114 Colo. 534. 

Subsequent soberness 

Excluding testimony whether ac¬ 
cused was sober several hours after 
arrest was not an abuse of discretion. 
—State v. McGarr, It.l., 147 A. 876. 

68. Mo.—State v. Ilateher, 259 S.W. 
467, 303 Mo. 13. 

09. Mo.—State v. Hatcher, supra. 

70. Conn.—State v. Kreske, 36 A.2d 
389, 130 Conn. 558. 

Ga.—Hall v. State, 198 S.E. 713, 58 
Ga.App. 398—Lanier v. State, 183 
S.E. 658, 52 Ca.App. 459—Austin v. 
State, 170 SE 86, 47 Ga.App. 191 
—Moye v. State, 169 S.E. 69, 46 
Ga.App. 727—Wallace v. State, 162 



61 C.J.S. 


MOTOR VEHICLES 


S.E. 162, 44 Ga.App. 671—Chapman 
v. State, 151 S.E. 410, 40 GmApp. 
725—Hart v. State, 105 S.E. 383, 26 
Ga.App. 383. 

Ind.—Hunt v. State, 23 N.E.2d 681, 
216 Ind. 171. 

Iowa.—State v. Boyle, 297 N.W. 312, 
230 Jowa 305. 

Mo—Stale v. Grove, 204 S W 2d 757. 
NY.—People v. Lyon, 70 N.Y.S 2d 
381, 272 App.Dlv. 830—People v. 
Kelly, 68 N.Y.S 2d 825, 271 App. 
Hiv. 1027—People v. Storey, 15 N. 
Y.S.2d 939, 258 App.Div. 815. 
N.C—State v. Carroll. 37 S E.2d 688 , 
226 N.C. 237. 

Ohio—State v Hainbuch, G7 N E.2d 
940, 74 Ohio App 193. 

Pa—Commonwealth v. McDermott, 
Quar Sees , 44 Daupli Co. 156—Com¬ 
monwealth v. Newcomer, Com.Pl., 
53 York Leg.Rec. 41 
W.Va.—State v. Mininni, 133 S E. 320, 
101 W.Va fill. 

Self-contradictory statements can¬ 
not sustain a conviction—State v 
Hamer. 271 N.W. S85, 223 Iowa 1129 
Aider and abettor 

Evidence was held to sustain con¬ 
viction on theory that accused aided 
and abetted Intoxicated third person 
to commit the offense by at least im¬ 
pliedly inviting third person to oc¬ 
cupy driver’s seat of accused’s auto¬ 
mobile while the two persons were 
engaged in a joint venture—Slate v. 
Storms, 10 N W.2d 53, 233 Iowa 655. 
Corpus delicti 

(1) It has been held that the cor¬ 
pus delicti is established by proof 
beyond a reasonable doubt, that a 
motor vehicle was operated upon a 
public highway of the state, and that 
the operator thereof w T as at the time 
under the influence of intoxicating 
liquor—Hunt v. State, 23 N.E. 2 d 681, 
216 Ind. 171. 

(2) Evidence held sufficient to es¬ 
tablish corpus delicti. 

Ind.—Hunt v. State, 23 N E 2d 681, 
216 Ind. 171. 

Pa.—Commonwealth v. Coleman, 56 
Pa.Dist. & Co. 170, 62 Montg.Co. 
96. 

Prior sobriety 

Evidence that accused was sober 
when last seen prior to arrest was 
held not to show that he was not un¬ 
der the influence of intoxicating liq¬ 
uor upon the public streets he trav¬ 
eled.—State v. Duguid, 72 F.2d 435, 
50 Ariz. 276. 

Evidence held snfflolent 

( 1 ) Generally. 

Cal.—People v. Graybehl, 153 P.2d 
771, 67 Cal App.2d 210—People v. 
Berner, 82 P.2d 617, 28 Cal.App. 2 d 
392. 

Ga.—Lankford v. State, 27 S.E. 2d 349, 
70 Ga.App. 76. 

Tex.—Lamkin v. State, 123 S.W.2d 
•662, 136 Tex.Cr. 99—Thomason v. 
State, 72 S.W.2d 698, 126 Tex.Cr. 
664. | 


(2) To establish prlma facie case 
of driving while intoxicated.—State 
v. Hiatt, 1 N.W.2d 664, 231 Iowa 499. 

(3) To sustain or warrant convic¬ 
tion of driving automobile while in¬ 
toxicated. 

Ala.—Heal v. State, App., 25 So.2d 
183—Oliver v. State, App., 25 So.2d 
183—Pierson v. State, 18 So.2d 578, 
31 Ala App. 452, certiorari denied 
18 So.2d 580, 245 Ala. 683—Butler 
v. State. 17 So 2d 429, 31 Ala App. 
354—Chambers v State, 15 So 2d 
743, second ease, 31 Ala.App. 269, 
certiorari denied 15 So.2d 744, 245 
Ala. 113. 

Ark.—Budd v. Stale, 131 S.W.2d 933, 
198 Ark 869 

Cal —People v. Sanders, 83 1* 2d 720, 
28 Cal App 2d 746—People v Skoff, 
21 P 2d 118, 131 Cal App 235—Peo¬ 
ple v. Thompson, 12 P 2d 81, 123 
Cal App 726—People v Martin, 300 
P 108, 111 Cal.App 337—People v. 
Pry den, 215 P. 436, 76 Cal. App. 
525 

Colo—Patton v. People, 168 P.2d 266. 
Hi Colo 534 

D.C—l’nce v. District of Columbia, 
Mun App, 54 A 2d 142 
Ga—Durham v State, 144 SE 109, 
166 Ga 561 — Itionian v. State, 36 
S E 2d 444, 65 Ga App 740—Bo> d 
v State, 10 S E 2d 271, 63 Ga.\pp 
84—Daniel v. Slate, 1 S E 2d 229, 
59 Ga App. 454 .Tames v State, 
1*64 SE 104, 45 Ga App. 228—Lov¬ 
ell v State, 3 56 SE 704, 42 Ga. 
App. 410—Knight v. State, 146 SE 
323, 39 Gu App 138—Brown v. 

State, 139 SE 112, 37 Ga App. 112 
—Brown v State, 135 S E. 765, 
36 Ga App 84. 

Idaho—State v. Scrivner, 162 P.2d 
897, 66 Idaho 498 

Ill —People v Evans, 7 N.E.2d 912, 
290 111 App 75 

Ind—Inman v. State, 62 N.E 2d 627, 
223 Ind 500 

Iowa—State v. Benson, 300 N W. 
275, 230 Iowa 1168--State v. Carl¬ 
son. 276 NAY. 770, 224 Iowa 1262- 
State v Sharpslialr, 245 NW. 350, 
215 Iowa 399—State v. Dillard, 221 
N.W. 817, 207 Iowa 831. 

Kan.—State v. Sarver, 4 I\2d 440, 134 
Kan 98. 

Mass.—Commonwealth v. Sabean, 176 
NE. 523, 275 Mass. 546. 

Minn.—State v. Traver, 2G9 N.W. 393, 
198 Minn. 237. 

Mo—State v. Grove, 204 S.W.2d 757 
—State v. Weston, 202 S W.2d 50 
—State V. Wester, 18 S W.2d 28 
—State v. Carut hers, 17 S.W.2d 940 
—State v. Griffin, 6 S.VY.2d 866, 
320 Mo. 288—State v. Iteifsteck, 
295 S.W. 741, 317 Mo. 268. 

Neb.—HafCke v. State, 262 N.W. 599, 
129 Neb. 713—Smith v. State, 247 
N.W. 421, 124 Neb. G87—Rhodes v. 
State, 245 N.W. 402, 124 Neb. 147. 
N.Y.—People v. Grover, 21 N.Y.S.2d 
204, 259 App.Dlv. 1104. 
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N.D.—State ▼. Hopperstad, 283 N.W. 
785, «9 N.D. 65. 

Okl —Kennedy v. State, 137 P.2d 244, 
76 Okl.Cr. 256—Pack v. State, 18 P. 
2d 284, 54 Okl Cr. 234—Curry v. 
State, 17 T.2d 521, 54 Okl Cr. 225— 
U&rragara v State, 3 P.2d 749, 52 
Okl.Cr. 41—Lawson v. State, 298 
P 896, 50 Okl Cr 443— Lee v. State, 
293 P. 1114, 49 Okl.Cr. 258—Davis 
v. State, 290 P. 347, 48 Okl Cr. 186 — 
Logan v State, 274 P. 39, 42 Okl Cr. 
1—Clark v. State, 256 P. 941, 37 
Okl Cr. 89. 

Tenn.—Christian v. State, 197 SW.2d 
797, 181 Tenn. 163—Jones v. State, 
196 S.W.2d 491, 184 Tenn 128- 
Smith v. State, 21 S.W. 2 d 400, 159 
Tenn 674—Crosswy v. State, 8 S 
W.2d 486, 157 Tenn 363—Daniels 
v. State, 296 S W 20, 155 Tenn. 549 
Tex.—Brunson v. State, Cr., 211 S.W. 
2d 755—Conrad v. State, Cr., 209 S. 
W 2d 355 - Moore v. State, Cr, 209 
S.W 2d 192—Moore v State, Cr, 
206 S W 2d 600—Blackburn v 

State, Cr., 204 S.W 2d 619—Wink- 
ley v. State, Cr., 202 S.W.2d 676— 
Singleton v. State, Cr, 200 S.W.2d 
1015—Haynes v. State, Cr., 200 S. 
W 2 d 824—Sharp v. State, Cr.. 199 
S W 2d 159—Parsons v. State, 191 
SW.2d 560, 149 Tex Or. 395— 

Crutchfield v. State, 187 S.W.2d 911, 
148 Tex Cr. 399—Goodman v. State, 
187 S W 2d 224, 148 Tex Cr. 353— 
Williams v. State, 181 S W 2d 280. 
147 Tex Or. 446—Wolfe v. State, 
178 S.W.2d 274, 117 Tex.Cr. 62— 
Johnson v. State, 170 S.W.2d 770, 
514 Tex Cr. 60”,—Randolph v. State, 
169 S.W 2d 178, 145 Tex Cr. 526— 
Doyle v. State. 165 S/VV.2d 906, 145 
Tex Cr. 165—Jarmon v. State, 162 
S.W.2d 111, 144 Tex Or. 267—Short 
v State, 157 S.W.2d 897. 143 Tex. 
Cr 217—Bed well v. Stale, 155 S.W. 
2d 930, 142 Tex Cr. 599—Zacliery v. 
State. 154 SW.2d 489, 142 Tex Cr. 
464—Brooks v. State, 139 S.W.2d 
805, 139 Tex.Cr. 193—Smith v. 
State, 134 S.W. 2 d 269, 138 Tex.Cr. 
159—Kennedy v. State, 127 SW.2d 
895, 137 Tex Cr. 85—Kessler v. 
State, 125 S W.2d 308, 136 TexCr. 
34 0 —Roberson v. State, 124 S.W.2d 
365, 136 TexCr. 186—Lamkin v. 
State, 123 SW.2d 662, 136 Tex.Cr. 
99—Irvin v. State, 121 S.W.2d 370, 
135 Tex.Cr. 569—Garrison v. State, 
114 S.W.2d 557, 134 TexCr. 159— 
lluse v. State, 109 S.W.2d 184, 133 
Tex.Cr 135—Hughes v. State, 106 
S.W.2d 698, 132 Tex.Cr. 639—Tur¬ 
ner v. State, 106 S.W.2d 303, 132 
Tex.Cr. 587—Collins v. State, 10 i 
S.W.2d 860, 132 Tex.Cr. 327—Gage 
v. State, 102 S.W 2d 21<6, 132 Tex. 
Cr. 97—Scott v. State, 95 S.W.2d 
396, 130 Tex.Cr. 635—Thompson v. 
State, 51 S.W.2d 314, 121 Tex.Cr. 
234—Brady v. State, 44 S W.2d 373. 
119 Tex.Cr. 178—Spears v. State, 
Cr., 20 S.W.2d 1063—Wimberly v. 
State, 6 S.W.2d 120, 109 Tex.Cr. 581 
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-—Lockhart ▼. State, 1 S.W.2d 894, 
108 Tex.Cr. 597—Boyd ▼. State, 292 
S.W. 112, 106 Tex.Cr. 492. 

Va.—Blakey v. Commonwealth, 29 S. 

E.2d 863. 182 Va. 614. 

W.Va.—State v. McMIilion, 32 S.E.2d 
625, 127 W.Va. 197—State v. Mag- 
dlch. 143 SE 348. 105 W.Va. 585. 
42 C.J. P 1336 note 76 [a] (1). 

(4) To sustain conviction for 
drunken driving—Parsons ▼. State, 
94 P.2d 955, 67 Okl.Cr. 437. 

(5) To support conviction of driv¬ 
ing while in an intoxicated condition. 
Fla.—Bartels v. State, 24 So.2d 40, 
156 Fla. 535. 

Ga—Robinson v. State, 45 S.E.2d 717, 
76 Ga.App. 313, followed in 45 S.E. 
2d 718. 

Iowa—State ▼. Morkrld, 286 N.W. 
412. 

Mo —State v. Bryant, 205 S.W.2d 732, 
356 Mo. 1223—State v. Revard, 106 
S.W.2d 906. 341 Mo. 170. 

(6) To sustain or warrant convic¬ 
tion for operating automobile while 
under influence of intoxicating liquor. 
Ala—Tickett v. State, 9 So.2d 31, 30 

AlaApp. 543—O’Reilly v. State, 
190 So. 305, 28 AlaApp. 589. cer¬ 
tiorari dismissed 191 So. 260. 238 
Ala 461—Davis v. State. 176 So. 
379, 27 Ala.App. 561, certiorari de¬ 
nied, Sup , 176 So. 382, 234 Ala. 625 
Ariz.—Weston v. State, 65 F.2d 652, 
49 Ariz. 3 83. 

Cal.—People v. Mclntire, 1 F.2d 443, 
213 Cal. 60—People v. Smith, 103 
P.2d 199, 39 Cal App 2d 277—Peo¬ 
ple v. Ray, 268 P. 382, 92 Cal App. 
417. 

Ga.—Harris V. State, 35 S.E.2d 17, 
72 Ga App. 716—Grier v. State. 34 
S.E.2d 642, 72 GaApp. 633—Gille- 
land v. State. 32 SE.2d DIG. 72 Ga 
App. 61—Langford v. State, 26 S. 
E.2d 385, 69 GaApp. 619—Johnson 
v. State, 25 S E 2d 584, 69 GaApp. 
377—Newmans v. State, 16 S.E. 2d 
87, 65 GaApp. 288—Stephens v. 
State. 195 SE. 294, 57 GaApp. 320 
—Jackson v. State, 192 S.E. 642, 
56 GaApp. 355—Parker v. State, 
185 S.E. 598, 63 GaApp. 344—Lock¬ 
lear v. State, 182 S.E. 533, 52 Ga 
App. 86—Cavender v. State, 169 S. 
E 253, 46 GaApp. 782—Moye v. 
State, 169 S.E. 59, 46 Ga.App. 727. 
Ind.—Hunt v. State. 23 N.E.2d 681, 
216 Ind. 171—FiedlOr v. State, 18 
N.E.2d 384, 215 Ind. 53—Blood v. 
State, 16 N.E.2d 874, 214 Ind. 578. 
Me.—State v. Jalbert, 53 A.2d 336. 
Minn.—State v. Murray, 26 N.W.2d 
364, 223 Minn. 297—State v. Weeks, 
12 N.W.2d 493, 216 Minn. 279- 
City of Duluth v. La Fleaur, 272 N. 
W. 389, 199 Minn. 470—State v. 
Winberg, 264 N.W. 578, 196 Minn. 
135—State v. Reilly, 238 N.W. 492, 
184 Minn. 266—State v. Graham, 
222 N.W. 909. 176 Minn. 164. 

Miss.—Ferguson v. State, 23 So. 2d 
687. 198 Miss. 828. 
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Mont.—State v. Schnell, 88 P.2d 19, 
107 Mont. 579, 121 A.L.R. 1082. 
N.J.—State v. Myers, 65 A.2d 661, 136 
N.J.Law 288—State v. Gavin, 64 A. 
2d 236, 136 N.J.Law 47—State v. 
Rowe, 5 A.2d 697, 122 N.J.Law 466 
—State v. Von Geldern, 162 A. 183, 
10 N J.Misc. 1045. 

N.D.—State v. Myers, 19 N.W.2d 17, 
73 N.D. 687—State v. Rickel, 286 N. 
W. 895, 69 N.D 329. 

Ohio.—State v. Nutt, 65 N.E.2d 675, 

78 Ohio App. 336. 

Okl.—Rheuark v. State, Cr., 193 P.2d 
621—Skaggs v. State, Cr., 184 P.2d 
121—Rule v. State, Cr., 182 P.2d 
525—Griffin v. State, Cr, 180 P.2d 
844—Callicott v. State, Cr. 176 P. 
2d 837—Smith v. State, 171 P.2d 
268, 82 Okl.Cr. 412—Scott v. State, 
168 r.2d 728, 80 Okl.Cr. 259—Han¬ 
cock v. State, 156 P.2d 155, 80 Okl. 
Cr. 1—Mack v, State, 154 P.2d 103, 

79 Okl Cr. 255—Morris v. State, 

153 P.2d 829. 79 Okl Cr. 244—Coul- 
son v. State, 146 P.2d 847, 78 Okl. 
Cr. 233—Ileald v. State, 145 P.2d 
206, 78 Okl Cr 130—Grooms v. 

State, 142 P.2d 8*62, 77 Okl Cr 448 
—Bilbrcy v. State, 135 P 2d 999, 76 
Okl Cr 249—White v. State, 134 P. 
2d 1039, 76 Okl Cr. 147—King v. 
State, 121 P.2d 1017, 73 Okl Cr. 404 
—Ford v. State, 121 P 2d 320, 73 
Okl Cr. 358—Pooler v. State, 104 P. 
2 d 733, 70 Okl Cr. 199, modified on 
other grounds 105 P.2d 553, 70 Okl. 
Cr. 199 —Pool in v. Slate, 101 P.2d 
271, 69 Okl Cr. 88 —Duncan v. State, 
85 P.2d 439, 65 Okl Cr 283—Carr v. 
State, 84 P 2d 42. 65 Okl.Cr. 201- 
Brown v. State, 290 P. 416, 48 Okl 
Cr. 251—Bruce v. State, 287 P. 809, 
46 Okl.Cr. 214—Le Parre v. State, 
287 P. 733, 46 Okl Cr 210—Brown 
v. State, 286 P. 911, 47 Okl Cr. 169 
—Welch v. State, 277 P. 280, 43 
Okl.Cr 47. 

Pa.—Commonwealth v. McConahy, 29 
A.2d 348, 151 Pa Super. 26—Com¬ 
monwealth v. Kerns, 188 A. 81, 124 
Pa Super. 61—Commonwealth v. 
Oakley, 36 Pa.Dist & Co. 326. 
S.D.—State v. Dale, 284 N.W. 770, 66 
SD. 418. 

Tcnn.—Crumley v. State, 174 S.W.2d 
572, 180 Tenn. 303. 

Tex.—Lawler v. State, 164 S.W.2d 
850, 144 Tex.Cr. 558. 

Utah —State v. Stewart, 171 P.2d 383, 
110 Utah 203. 

Wash.—State v. Dalton, 290 P. 989, 
158 Wash. 144. 

Wis.—City of Madison v. Fitzgerald, 
19 N.W.2d 168, 247 Wis. 195. 

42 C.J. p 1336 note 76 La] (1). 

(7) To sustain conviction of un¬ 
lawfully driving automobile while 
under influence of liquor thereby in¬ 
juring another—People v. Pugh, 173 
P.2d 320, 7*6 Cal.App 2d 598—People 
v. Dawes, 98 P.2d 787, 37 Cal.App.2d 
44—People v. Trant.ham, 74 p.2d 851, 
24 Cal.App.2d 177—People v. Smith, 
58 P.2d 684, 14 Cal.App.2d 648. 
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(8) To warrant finding that de¬ 
fendant was intoxicated. 

Cal.—People ▼. Leutholtz, 288 P. 292, 
102 Cal.App. 493. 

Tex.—Steele v. State, 93 S.W.2d 150, 
130 Tex.Cr. 198—Jones v. State, 9? 
S.W.2d 246, 130 Tex.Cr. 102—Teel 
v. State. 91 S.W.2d 747. 130 Tex.Cr. 
32. 

42 C.J. p 1336 note 76 [a] (8). 

(9) To show that defendant was 
intoxicated and driving automobile 
at lime and place alleged. 

Cal.—People v. Fellows, 34 P.2d 177, 
139 Cal.App. 337. 

Tenn—Martin v. State, 8 S.W.2d 479, 
157 Tenn. 383. 

(10) To establish identity of ac¬ 
cused as the driver of the vehicle.— 
People v. Mellor, 5 N.W.2d 455. 302 
Mich. 537—42 C.J. p 1336 note 76 [a] 
(4). 

(11) To sustain finding that ac¬ 
cused was driver of automobile in 
question. 

R.I.—State v. Turcotte, 26 A.2d 626, 
68 R.I. 119. 

Tex.—Hadley v. State, Or., 205 S.W. 
2d 374. 

42 C.J. p 1336 note 76 [a] (2). 

(12) To show that accused was 
driving a motor vehicle.—Ford v. 
State, 121 P 2d 320. 73 Okl Cr. 358. 

(13) To establish the road, street, 
or highway as public. 

Ga—Langford v. State, 26 S.E.2d 
385, 69 Ga.App. 619. 

Ill —People v. Kyle, 173 N.E. 75, 341 
111 31. 

Mo.—State v. Davis, 143 S.W.2d 244. 
Tex—Anderson v. State, 3 95 S.W.2d 
368, 149 Tex Cr. 423—Lamkin v. 
State, 123 S W.2d 662, 136 Tex Cr. 
99—Smith v. State. 92 S W.2d 1046. 
130 Tex Cr. 117—Buck v. State, 72 
S.W.2d 282, 126 Tex Cr. 382—Nich¬ 
ols v. State, 49 S.W.2d 783, 120 Tex. 
Cr 219—Wood v. State. 45 S.W.2d 
699, 119 Tex Cr. 352—Johnson v. 
State, 31 S.W.2d 1084, 11*6 Tex Cr. 
185—Blackman v. State, Cr., 20 S. 
W.2d 783—Richardson v. State, & 
S.W.2d 141, 109 Tex.Cr. 403. 

42 C.J. p 1336 note 76 [a] (5). 
Bvidenoe held insufficient 

(1) In general. 

Cal.—People v. Levens, 82 P.2d 698, 
28 Cal.App.2d 455. 

Tex.—Walker ▼. State, 125 S.W.2d 
671, 136 Tex.Cr. 368. 

42 C.J. p 1336 note 76. 

(2) To sustain conviction for driv¬ 
ing automobile while intoxicated. 

Ala.—Underwood v. State, 132 So. 

606, 24 Ala.App. 191. 

Ga.—Stewart v. State, 175 S.E. 485, 
49 Ga.App. 332. 

Ind.—Hicks v. State, 150 N.E. 759, 
197 Ind. 294. 

Iowa.—State v. Hooper, 269 N.W. 431, 
222 Iowa 481—State v. McKenzie, 
216 N.W. 29, 204 Iowa 833, 

N.T.—People, on Complaint of Mul- 
rean v. Fox, 10 N.Y.S.2d 694, 256 
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rise to a mere inference, conjecture, or suspicion 
of guilt is not sufficient to warrant a conviction. 71 
A conviction may rest on circumstantial evidence 72 
but the question whether the evidence is sufficient 
to support the conviction depends on the facts of 
the particular case. 73 

Intoxication need not be proved by one who ac¬ 
tually accompanied the driver, 74 nor, in order to 
establish intoxication, is it necessary to prove the 
process by which accused became intoxicated. 75 
The mere fact that accused operated his automo¬ 
bile recklessly along a highway is not evidence of 
intoxication; 76 nor is intoxication established by 


the mere fact that accused drank intoxicating liq¬ 
uor or had an odor of liquor on his breath, in the 
absence of some proof showing that it produced 
in him some manifestation of intoxication. 77 

§ 634. -Questions of Law and Fact 

In prosecutions for driving a motor vehicle while un¬ 
der the Influence of Intoxicants, questions of law are for 
the court, and questions of fact are for the Jury. 

As in other criminal cases, questions as to the 
weight and sufficiency of evidence 78 and the cred¬ 
ibility of witnesses 79 arc ordinarily for the jury, 
and, where the evidence is sufficient to be sub¬ 
mitted to them, 80 it is for them to determine, on 


App.DIv. 578—People v. Brewster, 
300 NY.S. 75, 252 App Div. 877- 
People v. Merna, 250 N.Y.S 351, 
233 App.Div. 730—People v. Betts, 
254 N.YS 786. 142 Misc. 240. 

Okl —Bristow v. State, Cr., 189 P.2d 
629. 

Tex.—Stasney v. State, Cr., 208 S W. 
2d 894—Walker v State. 125 S.W. 
2d 571, 136 Tex Cr. 3CS—Armstrong 
v State. 04 S.W 2d 456. 130 Tex Cr 
317—Toombs v. State, 21 S W 2d 
1051, 113 Tex Cr. 602—Brown v 

State, 300 S W. 81. 108 Tex Or. 360 
42 C.J. p 133*6 note 76 [b] (1). 

(3) To sustain conviction for op¬ 
erating automobile while under in¬ 
fluence of liquor. 

Ga—Welch v. State, 185 S.E. 361, 53 
GaApp. 222. 

N.C—State v. Miller, 18 S E 2d 143, 
220 NC. 660. 

Okl—Brown v. State, 166 P 2d 1021, 
81 Okl Cr 303—Brown v State, 164 
P 2d 219. 81 Okl Cr. 303—Phenis v. 
State. 135 I'2d 62, 76 Okl Cr 156 
—Wheeler v. State, 94 P.2d 9, (*7 
Okl Cr. 291. 

(4) To establish intoxication. 

Iowa—State v. Hamer, 274 N.W. 885, 

223 Iowa 1129. 

N.Y—People v. King, 28 N Y S.2d 
460. 

(5) To establish that defendant 
was driving.—State v. McDonough, 
29 A 2d 582, 129 Conn. 483. 

( 6 ) To show that accused was 
driver or operator of car. 

Cal —People v. Kelley, 70 P.2d 276, 
27 Cal App.2d 771. 

Pa—Commonwealth v. Fox, 17 ra. 

Dist. & Co. 491, 43 Lanc.L.Rev. 246. 
42 C.J. p 1336 note 76 [b] ( 2 ). 

71. Ind.—Hicks v. State, 150 N.E 
759, 197 Ind. 294. 

42 C J p 1336 note 77. 

Confusion Incident to accident 

In determining whether evidence 
establishes Intoxication, allowance 
must be made for ordinary excite¬ 
ment and confusion incident to an 
accident.—People v. Storey, 15 N.Y. 
S.2d 939, 258 App.Div. 815—People 
v. King, 28 N.Y.S.2d 460. 


Remote evidence 

Testimony of witnesses who ar¬ 
rived at scene of accident about half 
hour after accident that accused was 
intoxicated had negligible probative 
force, where motorist, with whose 
automobile accused collided, testified 
that accused was not intoxicated, and 
where accused had access to liquor 
after accident—State v. Hamer, 274 
N.W. 885, 223 Iowa 1129. 

72. Conn.—State v. Kreske, 36 A.2d 
389, 130 Conn 558. 

Ga—Jackson v. Slate, 192 S E. 642, 
5'6 Ga.App. 355—Franklin v. State, 
179 S.E. 649, 51 GaApp 98. 

Iowa—State v. Hiatt, 1 N W 2d 664, 
234 Iowa 499—State v. Boyle, 297 
N.W. 312. 230 Iowa 305 
Pa.—Commonwealth v Long, 198 A. 

474, 131 Pa Super 28. 

42 C J. p 1336 note 78. 

Public character of street or high¬ 
way may be proved by circumstan¬ 
tial evident e —Lankford v. State, 27 
RE 2d 349, 70 GaApp. 76—Langford 
v State, 26 S.E 2d 385, 69 GaApp. 
619. 

73. Iowa—State v. Hiatt, 1 N.W.2d 
C64, 234 Iowa 499. 

74. Ky—Vanhoose v. Common¬ 

wealth, 98 S.W.2d 49, 266 Ky 37 

75. Colo—Bauer v. Teople, 86 I\ 2 d 
1088, 103 Colo. 449. 

76. N.Y.—People v. Weaver, 177 N. 
Y.S. 71, 188 App.Div. 395. 

77. Ala.—Rainey v. State, 12 So.2d 
106, 31 Ala.App. 66 . 

N.Y.—People v. King, 28 N.7.R.2d 
4*60—People v. Fox, 10 N.Y,S.2d 
694, 256 App.Div. 578. 

Ohio.—State v. Hainbuch, 57 N.E.2d 
940, 74 Ohio App. 193. 

42 C.J. p 1336 note 80. 

78. Ala.—Oliver v. State, 25 So.2d 
183, 32 Ala.App. 293. 

Iowa.—State v. Carlson, 276 N.W. 

770, 224 Iowa 1262. 

N.D.—State v. Myers, 19 N.W.2d 17, 
73 N.D. 687. 

Pa.—Commonwealth v. Long, 198 A. 

474, 131 Pa.Super. 28. 

Tenn.—Martin v. State, 8 S.W.2d 479, 
157 Tenn. 383. 
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Tex.—Zachory v. State, 154 S.W.2d 
489, 142 Tex.Cr. 464. 

Wash.—State v. Bosseau, 13 P.2d 53, 
168 Wash. 669. 

42 C.J. p 1336 note 84. 

Corroborative evidence 
La.—State v. Blackwood, 110 So. 417, 
162 La. 266. 

Testimony of accused 
Iowa—State v. Hiatt, 1 N.W.2d 664, 
231 Iowa 499. 

79. Iowa.—State v. Carlson, 276 N. 
W. 770, 224 Iowa 1262. 

Pa.—Commonwealth v. McConahy, 29 
A.2d 348, 151 I»n Super. 26. 

Tex—Jarmon v State, 162 S.W.2d 
111, 144 TexCr. 2i67. 

Statements of accused 

In prosecution for operating motor 
vehicle while under the influence of 
intoxicating liquor, the common¬ 
wealth was not bound by accused’s 
statement which was offered in evi¬ 
dence, and jury could believe part of 
the statement and reject part, if It 
had ground for so doing—Common¬ 
wealth v. Long, 198 A. 474, 131 Pa.Su¬ 
per. 28 

Assault by arresting officer 

Fact that defendant was assaulted 
bv one of the arresting officers was a 
circumstance to be considered by the 
jury but did not render the testimo¬ 
ny of such ofllcer wholly incredible. 
—Christian v. State, 197 S.W.2d 797, 
184 Tenn. 163. 

80. Evidence bold sufficient to go to 
Jury 

(1) Generally. 

Ala.—Pierson v. State, 18 So.2d 678, 
31 Ala.App. 452, certiorari denied 
18 So.2d 580, 245 Ala. 683 —McIn¬ 
tosh v. State, 173 So. 617, 27 Ala. 
App. 411, modified on other grounds 
173 So. 619, 234 Ala. 16—James v. 
State, 146 So. 424, 25 Ala App. 335. 
Iowa.—State v. Hiatt, 1 N.W.2d 664, 
231 Iowa 499—State v. Boyle, 297 
N.W. 312, 230 Iowa 305. 

Mo.—State v. Kissinger, 123 S.W.2d 
81, 343 Mo. 781. 

N.C.—State v. Holbrook, 46 S E.2d 
843, 228 N.C. 620—State v. Newton. 
177 S.E. 184. 207 N.C. 323. 
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conflicting evidence, the guilt of accused 81 and 
other fact questions, 82 such as whether accused was 
intoxicated, 83 or under the influence of intoxicating 
liquor 84 at the time and place charged, 85 and 
whether he drove or operated a motor vehicle 86 
upon a public way 87 while in an intoxicated con¬ 
dition. 88 What constitutes intoxication, however, 
has been held to be a question of law to be defined 
by the court. 89 N 


§ 635. -Instructions 

In a prosecution for driving while under the Influence 
of Intoxicants or drugs, the court should give clear and 
accurate Instructions applicable to the case. 

Under the rules governing instructions in crim¬ 
inal cases generally, the court may and should 
give clear and accurate instructions applicable to 
the case. 90 Instructions which are argumenta- 


Okl.—Watts v. State, 137 P.2<1 268. 
76 Okl.Cr. 362—Russell v. State. 
135 P.2d 1003. 76 Okl Cr. 198. 
Tex.—Lockhart v. State, 1 S W 2d 
894. 108 TexCr. 597. 

Wash.—State v. Bosscau, 13 P.2d 53, 
168 Wash. 669. 

42 C.J. P 1336 note 85 |a] (1). 

(2) As to guilt of accused 
Ala.—Oliver v State, 25 So 2d 183, 

32 Ala App 293—McMurry v State, 
184 So. 42, 28 Ala.App. 253, -cer¬ 
tiorari denied 184 So. 43, 236 Ala. 
589. 

Iowa—Slate v. Lowe, 16 N.W.2d 22 ) 6 , 
235 Iowa 274. 

(3) As to commission of offense 
and the connection of accused there¬ 
with. 

Ala—Butler v. State, 17 So 2d 429. 
31 Ala App 354. 

Okl—Wirth v. State, 151 P. 2 d 819, 
79 Okl Cr. 59 

(4) As to intoxication of accused. 
--People v. Mel lor, 5 N AV 2d 155, 302 
Mich. 537—42 C.J. p 1336 note 85 [aj 
( 2 ). 

(5) As to whether accused was 
driver of vehicle. 

Iowa--State v. Lorey, 197 N.W. 446, 
197 lo\va 552. 

Miss — Henley v. State, 4 So 2d 543, 
192 Miss 58. 

Evidence held insufficient to go to 
Jury 

(1) Generally. 

Miss.—Terry v. State, 160 So. 574, 
172 Miss. 303. 

N.C.—State v. Flinchem, 44 S.E. 2 d 
724, 228 N.C. 149. 

( 2 ) As to whether accused drove 
car while intoxicated.—State v. Wil¬ 
liams, 251 P. 126, 141 Wash. 165. 

Directed verdict 

(1) Directed verdict for accused 
should be ordered where evidence is 
insufficient to justify submission of 
case to the Jury. 

Iowa.—State v. Liechti, 229 N.W. 743, 
209 Iowa 1119. 

Okl.—Wheeler v. State, 94 P.2d 9, 67 
Okl.Cr. 291. 

(2) Instructed verdict was held 
properly refused under the evidence. 
—Thomas v. State, 3 S.W.2d 807, 109 
Tex.Cr. 207. 

81. Ga.—Tarbrough v. State, 194 S. 

E. 832, 57 Ga.App. 168. 

Iowa. —State v. Pearce, 1 N.W.2d 621, 


231 Iowa 443—Stale v. McDowell, 
290 N.W. 65, 228 Iowa 180. 

Mo—State v. Davis, 143 SW.2d 244 
—Slate v. Cain. 37 S.W 2d 416- 
State v Harrison, 24 S.W 2 d 985. 
Neb - -Ilaffkt* v. State, 30 N.W.2d 462, 
149 Neb 83. 

N.C—State v. Sentelle, 193 S.E. 405, 
212 N C 386—State v. Stancell, 188 
S.E 637, 210 NC 843. 

Pa.—Commonwealth v. Long, 198 A. 

471, 131 Pa Super 28. 

Tenn—Christian v. State, 197 S W.2d 
797, 184 Tenn. 163. 

Tex.—Lazarine v. State, 158 S.W 2d 
537, 143 Tex Cr. 280—Nichols v. 

State, 40 S.W.2d 783, 120 Tex.Cr 
219—Riddle v State, 298 S.W. 580, 
107 Tex Cr. 571. 

Affirmative charge 

Deft ndant was not entitled to af¬ 
firmative charge in his favor, where 
evidence was in direct conflict in its 
material aspects—O’Reilly v. Stale. 
190 So 305, 28 Ala App. 589, certio¬ 
rari dismissed 191 So. 260, 238 Ala 
161. 

82. Cal —People v. I,each, 31 P. 2 d 
449, 137 Cal.App. 753. 

Cause of injury 

Cal—People v. Gravbehl, 153 P.2d 
771, 67 Cal App 2d 210. 

83. Ala.—Heal v Stale, App , 25 So. 
2d 183, 32 Ala.App. 282—Ballard v. 
State, 148 So. 752, 25 Ala App 457 
—Phillips v. State, 145 So. 169, 25 
Ala.App 286 

Ill.—People v. Schneider, 200 N.E 
321, 3'62 Ill. 478. 

Iowa—State v. Werllng, 13 N.W.2d 
318, 234 Iowa 1109—State v. Carl¬ 
son, 276 N.W. 770, 224 Iowa 1262- 
State v. McGregor, 266 N.W. 22— 
State v. Jenkins, 212 NW. 475, 203 
Iowa 251. 

Ky.—Vanhoose v. Commonwealth, 98 
S.W.2d 49, 266 Ky. 37. 

Mass.—Commonwealth v. Wood, 158 
NE. 834, 261 Mass. 458. 

Minn.—State v. Melin, 228 N.W. 171, 
179 Minn. 1. 

Tex.—Snyder v. State, 198 S.W.2d 
108, 149 TexCr. 636—Jarmon v. 
State, 162 S.W.2d 111, 144 Tex.Cr. 
267—Zachery v. State, 154 S W.2d 
489, 142 Tex.Cr. 464—Pierce v. 

State, 125 S.W.2d 584, 136 Tex.Cr. 
355—Garrison v. State, 114 S.W. 
2d 657, 134 TexCr. 159—Alexander 
i v. State, 110 S.W.2d 583, 133 Tex. 
I Cr. 276—Fleming v. State, 92 S.W. 
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2d 252, 130 Tex.Cr. 63—Stewart v. 
State, 299 S.W. 646, 108 TexCr 199. 
Va.—Anthony v. Commonwealth, 18 
S E 2d 897, 179 Va. 303—Owens v. 
Commonwealth, 136 S E. 765, 147 
Va. 624. 

Vt.—State v. Coomer, 1>63 A. 685, 105 
Vt. 175. 94 A.L.R. 1038. 

42 C.J. p 1336 note 86. 

84. Ariz.—Weston v. State, 65 P 2 d 
652, 49 Ariz 183 

Ind—Klasor v. State, 166 N.E 21, 
89 Ind App. 561. 

Okl—Bilbrey v. State. 135 P.2d 999, 
76 Okl Or. 249—Lucllen v. State, 81 
P.2d 323, 64 Okl Or 382. 

K I —State v. Turcottc, 26 A 2d 625, 
68 R 1. 119. 

State of intoxication 
Okl—Drew v State, 112 P.2d 429. 
71 Okl.Cr. 415 

85. Ind—Blood v. State, 16 N E 2 d 
874. 214 Ind 578—Hasson v. State, 
187 NE 344, 205 Ind. 532. 

86 . Ala— Heal v . State, 25 So.2d 183, 
32 Ala App 282. 

Conn—State v. Swift, 6 A 2d 359, 126 
Conn. 399. 

Question whether accused or an¬ 
other drove the automobile is for ju¬ 
ry. 

Ga—Andrews v. Stale, 191 S E. 170, 
65 Ga App 677. 

Okl.—King v. State, 121 P.2d 1017, 
73 Okl.Cr. 401. 

87. Mass—Commonwealth v. Wood, 
158 N.E 834, 261 Mass. 458. 

88. Mo.—State v. Kissinger, 123 S 
W 2d 81, 343 Mo 781—State v 
Rames, 62 S.W.2d 727, 333 Mo. 638 . 

42 C.J. p 1336 note 88. 

89. 111.—People v. Schneider, 200 N. 
E. 321, 362 Ill. 478. 

90. Mo.—State v. Jones, 2<68 S.W. 
83, 306 Mo. 437. 

42 C.J. p 1336 note 90. 

Instructions held proper or not er¬ 
roneous 

(1) As to what constitutes “intoxi¬ 
cated" or “intoxication." 

Iowa.—State v. Wheelock, 254 N.W. 
313, 218 Iowa 178—Slate v. Ken¬ 
dall, 203 N.W. 806, 200 Iowa 483. 
Tex.—Gage v. State, 102 S.W.2d 216, 
132 Tex.Cr. 97—Lockhart v. State, 
1 S.W.2d 894, 108 Tex.Cr. 697. 

Vft. —Harrell v. City of Norfolk, 21 S. 
E.2d 733, 180 Va. 27, 142 A.L.R. 550. 
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tive, 91 misleading, 92 or expressive of an opinion on 
the facts of the case, 92 or which assume the exist¬ 
ence of facts which are in issue, 94 should not be 
given. The instructions should conform to the 
evidence and charge or accusation 96 and they 
should properly submit the issues in the case 96 
and properly guide or confine the jury within the 
issues raised. 97 The court should not instruct 
on the matter of the suspension of defendant’s li¬ 
cense to drive where the statute provides for au¬ 


tomatic suspension thereof on conviction. 98 Words 
of well-defined and well-understood meaning, used 
in instructions given, need not be separately de¬ 
fined. 99 

Instructions as to the evidence to be considered 1 
and the weighing and giving effect thereto 2 should 
be in accord with the general rules governing such 
questions. 

Requested instructions are properly refused 
where they do not state the law correctly, 3 tend to 


(2) As to what constitutes “under 
the influence of intoxicating liquor ” 
Ga—Durham v. State, 144 S.E. 101), 

166 Ga 561—Kea v. State, 182 S. 
E. 802, 52 Ga.App. 211. 

NC—State v. Bowen, 39 S E.2d 740, 
326 NC. 601—State v. Blggerstaff, 
39 S.E 2d 619, 226 N.C. 603. 

Okl.—Drew v. State, 112 T.2d 429, 71 
OklCr. 415. 

Pa.—Commonwealth v. Buoy, 193 A. 

144, 128 Pa Super. 264. 

SD— State v Dale, 284 N.W. 770, 66 
SD 418. 

(3) As to effect of negligent or un¬ 
lawful driving—State v Wlieelock, 
254 N.W. 313, 218 Iowa 178. 

(4) As to proof required. 

Iowa.—State v. Conklin, 216 NW. 
704, 204 Iowa 1131. 

Tex.—Cox v. Slate, 150 S.W.2d 85, 
141 TexCr. 561. 

(5) As to nature of highway or 
street - -Nichols v State, 49 S W 2d 
783, 120 Tex Cr. 219. 

( 6 ) As to liability of owner of 
truck riding with drunken driver.— 
State v. Gibbs, 44 S E 2d 201, 227 N C. 
677. 

(7) As to punishment—Steele v. 
State, 93 S W 2d 150, 130 Tcx.Cr. 198 

( 8 ) Other instructions. 

Cal—People v. Martin. 300 P. 108, 
114 Cal.App. 337—People v. Ellena, 
228 P 389, 67 Cal.App. '683. 

Conn —State v. Swift, 6 A 2d 359, 125 
Conn. 399. 

42 C J. p 1336 note 90 [a]. 

Instructions held erroneous 

(1) As to what constitutes “under 
influence of intoxicating liquor ”— 
State v. Carroll, 37 S.E.2d 688 , 226 N. 
C. 237. 

(2) As to what constitutes opera¬ 
tion of motor vehicle.—State v. 
llatcher, 185 S.E. 435, 210 N.C. 65. 

(3) As to punishment or penalty. 
Ind.—Reese v. State, 165 N.E. 780, 89 

Ind.App. 378. 

Tex.—Doyle v. State, 113 S.W 2d 915, 
133 Tex.Cr. 612—Wilkerson v. 
State. 113 S.W.2d 535, 133 Tex.Cr. 
603—Morris v. State, 112 S.W.2d 
193, 133 Tex.Cr. 440—Short v. 

State, 111 S.W.2d 713, 133 Tex.Cr. 
380—King v. State, 110 S.W.2d 
1165, 133 Tex.Cr. 817—Alexander v. 


Slate, 110 S.W.2d 583, 133 TexCr 
276. 

(4) Other instructions see 42 C.J. 
p 1336 note 90 Tb]. 

91. Ga—Brown v. State, 135 SE 

765, 36 Ga App 84. 

92. Mass.—Commonwealth v. Sa- 

bean. 176 N.E 523, 275 Mass 546. 

Instructions held not misleading 
Iowa.—State v. Hiatt, 1 NW.2d 664, 
231 Iowa 499. 

93. Ga—Brown v. State, 135 SK 

765, 36 Ga App 84. 

94. Mo.—State v. Jones, 268 S W. 
83, 306 Mo 437 

95. Ga—Brown v State, 135 S.E 

765, 36 Ga App 8-1 

Mont.—State v Sthnell, 88 r.2d 19, 
107 Mont. 579. 121 A.L R 1082. 
Tex.—Doyle v State. 113 S W 2d 915, 
133 TexCr 612 King v. State, 110 
S.W.2d 1155, 133 TexCr. 317—Alex¬ 
ander v. State, 110 S W 2d 583, 133 
TexCr. 270. 

Va—Harrell v. City of Norfolk, 21 
S.E 2d 733, 180 Va. 27, 142 A.L.R 
550. 

Charge on circumstantial evidence 

is unnecessary where there is direct 
testimony in the case proving the 
offense—Garrison v. State, 114 S.W. 
2d 557, 134 Tex.Cr. 159. 

Surplusago 

Whore charge predicated convic¬ 
tion on finding that accused drove 
motor vehicle while intoxicated or 
under influence of intoxicating liquor 
“in any degree," but indictment did 
not contain quoted words, they could 
he treated as surplusage.—Ilall v. 
State, 59 S.W.2d 160, 123 Tex.Cr. 382. 

96. Tex.—Johnson v. State, 170 S.W. 
2d 770, 145 Tex.Cr. 603. 

Issues held sufficiently submitted 

Tex.—Johnson v. State, supra. 

97. Tex.—Yocham v. State, 139 S.W. 
2d 807. 139 TexCr. 219. 

42 C.J. P 1337 note 95. 

98. Tex.—Taylor v. State, Cr., 209 S. 
W.2d 191—Collins v. State, 115 S. 
W.2d 963, 134 Tex.Cr. 429—Schultz 
v. State, 116 S.W.2d 417, 134 Tex 
Cr. 251—Wilkerson v. State, 113 S. 
W.2d 535, 133 Tex.Cr. 603—Morris 
V. State, 112 S.W.2d 193. 133 Tex. 
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Cr. 440—Short v. State, 111 S.W. 
2d 713, 133 Tex.Cr 380. 

99. Mo—State v. Weston, 202 S.W. 
2d 50. 

“Intoxicated” and “intoxicated con¬ 
dition” 

Mo—State v. Weston, supra—State 
v. Itevard, 106 S W.2d 906, 341 Mo. 
170—State v. Reifsteck, 295 S.W. 
741, 317 Mo. 268. 

In Oklahoma 

(1) Tt has been hold that the term 
“under the influence of intoxicating 
liquor," as used in the statute, is of 
common usage and requires no def¬ 
inition or explanation to be under¬ 
stood by persons of ordinary intelli¬ 
gence. and it is not error for the 
court to fail to define or explain the 
term —Welch v. State, 277 P. 280, 43 
Okl.Cr. 47. 

(2) It has also been held that the 
court was not hound to define term 
“intoxicating liquor” for jury on de¬ 
fendant's request, since such term is 
self-definitive—Drt-w v. State, 112 
P.2d 429, 71 Okl.Cr. 415. 

(3) However, it has been held that 
it is much better practice for the 
court to give an instruction defining 
the term, especially if requested — 
Phems v. State, 135 P 2d 62, 76 Okl. 
Cr. 156—Luellon v. State, 81 P.2d 323, 
64 Okl Or. 382. 

X. Wash Stale v. Neadeau, 242 1*. 
36, 137 Wash 297. 

8. Mo- -State v. Fitzpatrick, 267 S. 
W 905 

42 C J p 1337 note 97. 

3. Ala—McMurry v. State, 184 So. 
42, 28 Ala App. 253, certiorari de¬ 
nied 184 So. 43, 236 Ala. 589. 
Cal.—People v. Smith, 103 P.2d 199, 
39 Cal.App.2d 277—People v. Fator, 
58 P 2d 402, 14 Cal.App.2d 403. 

Iowa.—State v. McGregor, 266 N.W. 
22—State v. Wheelock, 254 N.W. 
313, 218 Iowa 178 

Mass.—Commonwealth v. Sabean, 176 
NE 623, 276 Mass. 64<6. 

Tex.—Kessler v. State, 125 S.W.2xl 
308, 136 Tex.Cr. 340. 

42 C.J. p 1337 note 99. 

Alcoholio oontent of boor 

Court properly refused to give mo¬ 
torist’s requested instruction that 
under the law of the state three and 
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mislead or confuse, 4 or are on an issue not in dis¬ 
pute, 5 or on a matter which is without record evi¬ 
dence on which they may be based,® or give undue 
prominence or emphasis to particular matters, 7 
or merely state an abstract proposition,® or where 
they are substantially covered by other instruc¬ 
tions given by the court. 9 However, requests which 
correctly state the law and arc warranted by the 
pleadings and the evidence in the case, and which 
are not covered by other instructions given, should 
be given, and refusal thereof constitutes error. 10 

§ 636. -Verdict, Judgment, Sentence, and 

Punishment 

a. Verdict, judgment, and sentence 

b. Punishment 

a. Verdict, Judgment, and Sentence 

The general rules In criminal cases as to verdicts, 
Judgments, and sentences apply in prosecutions for driv¬ 
ing a motor vehicle while under the Influence of intoxi¬ 
cants or drugs. 

General rules apply to the verdict 11 and to the 
form and substance of a record of conviction 12 
on a charge of driving an automobile while intox¬ 


icated. The judgment and sentence following a 
conviction must be under, and pursuant to, the 
particular statute under which accused was pros¬ 
ecuted, 1 ® and must be based or founded on a suffi¬ 
cient verdict, 14 and be responsive thereto, 15 and 
impose a certain and definite sentence in accord¬ 
ance with the law. 1 ® An alternative or ambigu¬ 
ous sentence is improper. 17 

Subject to general rules, it has been held in a 
prosecution for driving an automobile while intox¬ 
icated that the refusal of the court to permit ac¬ 
cused to introduce testimony and to present a plea 
for leniency, after conviction and before sentence 
was pronounced, in mitigation of punishment is 
not erroneous. 18 

Degree of offense . Reduction of the degree of 
the offense of driving a motor vehicle upon the 
highway while addicted to, or under the influence 
of, narcotic drugs from a felony to a misdemeanor 
has been held to be a question for the judgment 
and discretion of the trial court. 19 

Setting aside judgment. A defendant who plead¬ 
ed guilty to a charge of driving an automobile 


two tenths percent beer was not In¬ 
toxicating. and that, unless jury 
found that motorist was operating 
his automobile while under the in¬ 
fluence of intoxicating liquor con¬ 
taining in excess of three and two 
tenths percent of alcohol, he should 
be acquitted—Drew v. State, 112 P. 
2d 429, 71 OklCr. 416—Daniels v. 
State, 98 P.2d 68 , 68 OklCr. 324— 
Ashcraft v. State, 98 P.2d 60, 68 Okl. 
Cr. 308. 

4. Ala.—Holley v. State, 144 So. 636. 
26 AlaApp. 260, certiorari denied 
144 So. 537, 225 Ala 597. 

Mo.—State v. Kevard, 106 S.W.2d 
906, 341 Mo. 170. 

5. Wash.—Tenino v. Hyde, 244 P. 
650, 138 Wash. 251. 

Recklessness 

A charge on recklessness is prop¬ 
erly refused since recklessness is no 
part of Lhe offense of driving while 
under the influence of intoxicating 
liquor.—Spiekard v. City of Lynch¬ 
burg, 6 S E 2d 610, 174 Va. 602. 

6 l Ill.—People v. Evans, 7 N.E.2d 
912, 290 Ill.App. 75. 

Tex.—Stewart v. State, 299 S.W. 646, 
108 Tex.Cr. 199. 

Va.—Moore v. Commonwealth, 168 S. 
E. 325, 160 Va. 909. 

7. Cal.—People v. Mullins, 226 P. 

622, 66 Cal.App. 475. 

Ga.—Brown v. State, 135 S.E. 765, 
3'6 Ga.App. 84. 

A La.—State v. Blackwood, 110 So. 
417, 162 La. 266. 


9. Mo—State v. Revard, 106 S W. 
2d 906, 341 MO. 170. 

Okl.—Wirth v. State, 1G1 F.2d 819, 
79 Okl.Cr. 59. 

Tex—Kessler v. State, 125 S.W. 2 d 
308, 136 Tex Cr. 340. 

42 C.J. P 1337 note 4. 

10. Ala—Landers v. State, 162 So. 
550, 26 Ala.App. 506. 

Cal.—People v. Boulware, 106 F.2d 
436, 41 Cal.App.2d 268 
Tex.—Eavans v. State, Cr., 209 S.W. 
2d 928. 

Defendant's theory of case should 
bo submitted to the jury when sup¬ 
ported by evidence.- Snider v. State, 
165 S.W.2d 904, 145 Tex Cr. 69. 

11. Consistency 

Where accused is charged both 
with driving while intoxicated and 
failing to give information and aid 
after being involved in an accident, 
he may be found guilty of the for¬ 
mer charge, although acquitted of 
the latter.—People v. Smith, 103 P.2d 
199, 39 Cal.App.2d 277. 

Vsrdlot held snfllolent 
Verdict finding defendant “guilty 
as charged" and assessing “his pun¬ 
ishment by $50 00 and 60 days in 
County Jail."—State v. Couch, 124 S. 
W.2d 1091, 344 Mo. 78. 

Verdiot held not too indefinite 
Tex.—Pierce v. State, 125 S.W.2d 
584, 136 Tex.Cr. 355. 

12. , Vt.—Stevens v. State, 136 A. 887. 
42 C.J. p 1337 note 7. 

Identity of offense 

Record of conviction merely stat¬ 
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ing violation of section and subdivi¬ 
sion of act was held sufficient to 
identify offense—Payne v Gardner, 
147 A. 857, 7 N.J.Misc. 1091. 

Record of conviction held sufficient 
NJ—State v. Von Geldern, 162 A. 
183, 10 N.J.Misc. 1045. 

13. Ala.—Sexton v. State, 196 So 

742, 29 AlaApp. 336, certiorari 

granted on other grounds 196 So. 
744, 239 Ala. 287. 

Cal —People v. Martin, 300 P. 108, 
114 Cal App. 337. 

14. Cal.—People v. Thompson, 12 P. 
2d 81. 123 Cal.App. 726. 

Mo.—State v. Couch, 124 S.W.2d 1091, 
344 Mo. 78. 

15. Cal —People v. Martin, 800 P. 
108. 114 Cal.App. 337. 

Judgment held jnstifled by verdict 
N.C—State v. Jones, 190 S.E. 733, 211 
N.C. 736. 

18. Cal.—People v. Martin, 300 P. 
108, 114 Cal.App. 337. 

“Term prescribed by law” 

Judgment sentencing accused to 
imprisonment "for the term pre¬ 
scribed by law" was void where no 
specific sentence was prescribed by 
the statute.—People v. Martin, supra. 

17. Del.—Mullln v. State on Com* 
plaint of Williams, 194 A. 578, 8 W. 
W.Harr. 633. 

1& Iowa.—State v. Kendall, 203 N. 
W. 806, 200 Iowa 483. 

19. Cal.—People v. Berner, 82 P.2d 
617. 28 Cal.App.2d 392. 
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while intoxicated is not entitled to have the judg¬ 
ment set aside on the ground of fraud or mistake, 
in that he believed he was pleading guilty mere¬ 
ly to a complaint for breach of peace, by virtue of 
a statute permitting the vacation, under such cir¬ 
cumstances, of a judgment entered on default, as 
a judgment entered on a plea of guilty is not a 
judgment taken on default. 20 

b. Punishment 

(1) Jn general 

(2) Discretion of court 

(3) Determination by jury 

(4) Matters to be considered in fixing 

punishment 

(5) Imprisonment for nonpayment of 

costs or fine 

(1) In General 

The penalty or punishment to be Imposed for the 
violation of a statute prohibiting driving while intoxi¬ 
cated Is that prescribed by statute. 

The penalty or punishment to be imposed for the 


violation of a statute prohibiting driving while in¬ 
toxicated is either prescribed by the statute which 
creates and defines the offense, 21 or, where it does 
not do so, by the provisions of the general penal 
law prescribing the punishment for offenses for 
which no penalty is otherwise specially provided. 22 
In accordance with the general rules pertaining to 
the construction of statutes, a specific statutory 
provision which relates to drunken drivers alone, 
and which provides punishment therefor wJl pre¬ 
vail over a general statutory provision relating to 
violations of the law of the road, which imposes 
penalties only by reference to statutes that cover 
many separate violations of the law of the road. 23 
The penalty or punishment imposed must not vio¬ 
late a constitutional provision prohibiting cruel and 
unusual punishments, 24 and it must not be exces¬ 
sive. 25 Where the place of imprisonment is pre¬ 
scribed by the statute, the court is w.thout juris¬ 
diction to direct imprisonment elsewhere. 26 

Prohibiting driving. Under some statutes a per¬ 
son convicted of operating a motor vehicle while in¬ 
toxicated may be prohibited from driving 2 ? upon 


20. Vt—Stevens v. State, 136 A. 387. 
42 C.J. p 1337 note 10. 

21 . Ala —McIntosh v State, 173 So 
617, 27 Ala App. 411, modified on 
other grounds 173 So. 619. 234 Ala. 

l'C 

N.C — Stale v Parker, 17 S K 2d 475, 
220 N(\ 416 

Tex- Sharp v. State. 94 SW.2d 177. 

130 TexCr 366 
4 2 C.J. p 1337 note 16 

22 . N Y —People v ITowc, 218 NY. 
S 361. 218 App Piv 273 

42 CJ p 1337 note 17. 

23 . Wis —Deputes v. State, 207 N. 
W 948, 189 WlH 435. 

42 C J. p 1337 note 19 

24 . NC—Stnt o v Jones, 106 S.E 
827, 181 N.C. 543 

42 CJ p 1337 note 20. 

Cruel and unusual punishments gen¬ 
erally see Criminal Law § 1978. 
Season for inoreased punishment 
The reason for increasing severity 
of punishment for driving while in¬ 
toxicated is explained fully by the 
large death toll from automobile ac- 
eidents. An automobile negligently 
driven is a dangerous instrumentali¬ 
ty upon a public highway.—State v. 
Cantara, 148 A. 416, 60 R.I. 440. 

25. Okl —Campbell v. State, Okl.Cr., 
173 P.2d 584—King v. State, 121 P. 
2d 1017, 73 Okl Cr. 404. 

42 C.J. p 1337 note 21. 

Punishment held not excessive 

(1) Four years' imprisonment.— 
State v. Zuck, Mo., 142 S.W.2d 8. 

(2) Two years' imprisonment.— 
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State v. Rovard, 106 S W.2d 906, 341 
Mo 170. 

(3) One-year imprisonment — 

flault v State, 274 P. G87, 42 Okl Cr 
89. 

( I ) Eight months and ten davs in 
penitentiary—Brown v. State, 290 1*. 
416, 48 Okl.Cr. 251. 

(5) Six months in county jail — 
Mack v. State, 154 P.2d 103, 79 Okl. 
Cr. 255 

( 6 ) Imprisonment in penitentiary 
for period not exceeding one year.— 
State v Dillard, 221 N W. 817, 207 
Iowa 831—State v. Piles, 206 N W. 
133, 200 Iowa 1232, 42 ALR 1496. 

(7) Thirty days’ imprisonment in 
workhouse—State v Weeks, 12 N \V 
2d 493, 216 Minn 279 

( 8 ) Maximum sentence, without 
fine.—People v. Ititsky, 231 N.Y.S. 
848, 224 App Div. 425. 

(9) Nine months imprisonment in 
Jail and one hundred dollar fine — 
State v. Grove, Mo., 204 SW.2d 757. 

(10) Six months in jail and a fine 
of one hundred dollars.—State v. 
Bryant, 205 S.W.2d 732, 356 Mo. 1223 

(II) Three months in county jail 
and payment of fine of five hundred 
dollars and costs—State v. Small, 11 
N.W.2d 377, 233 Iowa 1280. 

(12) Fine of one thousand dollars 
—State v. Rayburn, 238 N.W. 908, 
213 Iowa 396. 

(13) Fine of two hundred fifty dol¬ 
lars and costs.—White v. State, 134 
P.2d 1039, 76 Okl Cr. 147. 

(14) Fine of two hundred fifty 
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dolin's—Hancock v. State, 166 P.2d 
155, 80 Okl Cr 1. 

(15) Other punishments see 42 C. 
J p 1337 note 21 [a]. 

Punishment held excessive 

(1) One year in penitentiary 

Tow a—State v. Kendall, 203 N.W. 
806, 200 Town 483 

Okl —Albr. clil v. State, 115 P.2d 274, 
72 Okl Cr 270. 

(2) Nine months In penitentiary — 
Pooler v. State, 105 P.2d 553. 70 Okl. 
Cr 199 

(3) Six months In penitentiary.— 
I Tar jo v State, 106 P.2d 527. 70 0:1. 
Cr 369- Camels v. State, 9°, P.2d 
68 , 68 Okl Cr 324—Asheruft v. State, 
98 1* 2d CO, 68 Okl Cr. 30S 

(4) One year m penitentiary and 
five hundred dollais fine—Clark v. 
State, 256 P. 941, 37 Okl Cr. 89. 

(5) Six months in penitentiary and 
five hundred dollars line—Bayouth v. 
State, 267 P 687, 40 Okl.Cr. 160. 

( 6 ) Six months in jail and two 
hundred dollars fine.—Luellen v. 
State, 81 P 2d 323, 64 Okl Cr. 382. 

(7) Thirty-five dollars fine in ad¬ 
dition to th rty davs in workhouse 
and injunction against driving — 
Daniels v. State, 296 S.W. 20, 156 
Tenn. 549. 

26. Utah.—Ex parte Folok, 132 P.2d 
130, 102 Utah. 470. 

27. Neb.—Smith v. State, 247 N.W. 
421, 124 Neb 587 

42 C.J. p 1338 note 24 
Revocation or suspension of llcenst 
to drive see supra 5 160. 
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the public highways of the state 28 for a specified 
period. 

(2) Discretion of Court 

Under some statutes the extent of the punishment Is 
left to the discretion of the court within certain limits. 

Some statutes leave the extent of punishment to 
the discretion of the court within certain limits, 29 
but a trial judge cannot, in his discretion, impose 
a punishment different from that provided by the 
statute which prescribes it. 30 It has been held that, 
on a plea of guilty to a charge of operating a mo¬ 
tor vehicle while intoxicated, the court may in its 
discretion impose a fine, suspend prison sentence, 
and place accused on probation, and may subse¬ 
quently vacate the probation and sentence him to 
imprisonment. 31 

Recommendation by jury . Under some statutes, 
the recommendation of the jury as to the punish¬ 
ment to be imposed is not binding on the court, 32 
and failure to follow it docs not constitute an abuse 
of discretion. 33 Under other statutes the discre¬ 
tion of the court is limited to the imposition of a 
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sentence which does not exceed the recommenda¬ 
tion of the jury. 34 

(3) Determination by Jury 

Under some statutes the Jury assesses the punish¬ 
ment, within prescribed limits. 

Under a statute permitting a wide range in pun¬ 
ishment for driving while intoxicated and author¬ 
izing the jury to make the punishment fit the crime, 
the gravity of the offense depends to a large ex¬ 
tent on the facts and circumstances attending and 
resulting from its commission, and such matters 
should be considered by the jury in determining the 
appropriate punishment. 35 In assessing the pun¬ 
ishment, the jury must stay within the limits pre¬ 
scribed by the statute, 36 and be free from bias, 
passion, or prejudice. 37 

(4) Matters to Be Considered in Fixing Pun¬ 

ishment 

The attending circumstances may be considered by 
the court in fixing the punishment bn conviction for 
driving a motor vehicle while under the influence of in¬ 
toxicants. 
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Validity of atatnte 

Statute prohibiting operation of 
motor vehicle while intoxicated and 
depriving person convicted thereun¬ 
der of right to drive for specified pe¬ 
riod held valid exercise of police 
power, since court in which con¬ 
viction is had has jurisdiction to en¬ 
force statute.—Smith v. State, supra 
Suspension of prison sentence 

Under some statutes the trial 
court may restrain a motorist from 
driving an automobile within the 
state only if the sentence of impris¬ 
onment Is suspended.—State v. Colo- 
han. 286 N.W. 888 , 69 N.D. 316. 
Foreign lioense 

The statute requiring magistrate 
to inform defendant, arraigned on 
charge of violating vehicle and traffic 
law, that his “license” to drive mo¬ 
tor vehicle may or must be suspend¬ 
ed or revoked on his conviction, does 
not require magistrate to inform de¬ 
fendant that driver’s license issued 
to him by another stale will be re¬ 
voked, if he is convicted in the state 
on such chargo as for operating mo¬ 
tor vehicle while intoxicated.—Peo¬ 
ple v. Bass, 72 N.Y.S.2d 479, 188 
Misc. 875. 

Xn Texas 

(1) Under an earlier statute the 
judgment and sentence could prohib¬ 
it defendant from driving for a spec¬ 
ified period.—Sharp v. State, 94 S.W. 
2d 177, 130 Tex.Cr. 366—Williams 
v. State, 76 S.W.2d 511. 127 Tex.Cr. 
299. 

( 2 ) This statute was repealed by a 
later statute providing for the auto¬ 


matic suspension of defendant’s li¬ 
cense on conviction; provision 
against driving may be included in 
the judgment, but is no longer neces¬ 
sary—McTntire v. Slate, 317 S W. 
2d 1093. 135 Tex Cr. 285—Chancy v 
State. 112 S W 2d 464, 133 Tex Cr 
517—Harris v Stale, 109 S\V.2d 201, 
133 Tex Cr. 126—Harris v State, 109 
SW:2d 203, 133 Tex Cr. 129. 

(3) The prohibition against driv¬ 
ing, however, cannot be for a greater 
period than that specified in the 
statute.—Collins v. State, 115 S W. 
2d 963, 134 Tex Cr 429—-Schultz v. 
State. 115 S.W 2d 417, 134 Tex Cr 251 
—Hayes v. State. 115 S W 2d 960. 134 
TexCr. 4 44—Chaney v. State, supra. 

28. SD—.State v. Swanson, 17 NW. 
2d 303, 70 S D. 313. 

Tenn.—Daniels v. State, 296 S.W. 20, 
155 Tenn 549 
Statute held constitutional 
S.D — Slate v. Swanson, 17 N.W.2d 
303, 70 S D. 313. 

Mandatory punishment 
Tenn.—Crosswy v State, 8 S.W.2d 
486, 157 Tenn. 363. 

Failure to limit prohibition to pub¬ 
lic highways of the state was held 
error.—State v. Swanson, 17 N.W. 
2d 303, 70 S.D. 313. 

29. Idaho.—State v. Scrivner, 162 P. 
2d 897, 66 Idaho 498 

Iowa—State v. Small, 11 N.W.2d 
377, 233 Iowa 1280. 

42 C.J. p 1338 note 22. 

Sentence held Justified 
Ill.—People v. Toe, 26 N.E.2d 415, 
304 Ill.App. 601. 
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Discretion held not abused 

Iowa—State v. Pearce, 1 NW2d 621, 
231 Iowa 443. 

30. Iowa—State v Hillman, 210 N- 
W. 435. 202 Iowa 428 

42 C.J. p 1338 note 23 

31. NY.— People v Page, 211 NTS 
401, 325 Misc 538 

32. Idixho—State v Scrivner, 162 P. 
2d 897, 66 Idaho 498. 

33. Idaho.—Slate v. Scrivner, su¬ 
pra. 

34. Cal.—People v. Martin. 300 P. 

308, 114 CalApp. 337 — People V. 

Ray, *2C8 P 382. 92 Cal App 417 

35 . Mo—State v. Hatcher, 259 S.W. 
467, 303 Mo. 13. 

42 C .1 p 1338 note 27. 

Punishment held warranted by the 
evidence 

Mo—State v. Griffin, 6 SW.2d 866, 
320 Mo. 288. 

36. Mo.—State v. Hart, 142 S.W.2d 
18. 

Punishment held authorized by the 

statute.—State v. Hart, supra. 

37. Mo.—State v. Revard, 106 S.W. 
2d 906, 341 Mo. 170. 

Bias, passion, or prejudiee held not 
shown 

Mo.—State v. Bryant, 205 S.W.2d 732, 
356 Mo. 1223—State v. Grove, 204 
S.W.2d 757—State v. Zuck, 142 S. 
W.’2d 8—State v. Revard, 106 S.W. 
2d 906, 341 Mo. 170. 

Okl.—White v. State, 134 P.2d 1039, 
76 Okl.Cr. 147. 
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The offense of driving while intoxicated, even 
in its most mitigated form, has been held to involve 
so much of danger to human life as to call for se¬ 
vere punishment, 38 and, although in determining 
the punishment to be imposed the court should 
consider the attending circumstances, 39 the very 
nature of the offense is such that aggravation in¬ 
heres in it, 40 and such punishment as tends to pre¬ 
vent a repetition of the crime should be imposed. 41 
The effect on the members of accused’s family of 
a penitentiary sentence for one year for driving an 
automobile while intoxicated cannot be considered 
in determining whether such a sentence should be 
imposed. 42 It has also been held, however, that a 
sentence of imprisonment in jail as well as the 
payment of a fine is improper in the case of a 
first offender of good repute, where the imprison¬ 
ment of accused will inflict unusual hardship on his 
family. 43 

(5) Imprisonment for Nonpayment of Costs 
or Fine 

In the absence of statutory authorization therefor, the 
accused may not be imprisoned for nonpayment of a fine 
imposed on conviction for driving a motor vehicle while 
under the influence of intoxicants. 


Unless and except as provided for by statute, 44 
imprisonment for nonpayment of a fine or costs 
on conviction of operating a motor vehicle while 
intoxicated is not authorized. 45 Where the term 
of imprisonment to be imposed for the nonpay¬ 
ment of a fine is prescribed and limited by statute, 
a judgment providing imprisonment until payment 
of the fine imposed is unauthorized. 46 

§ 637. -Appeal and Error 

Matters relating to a review by a higher court of a 
conviction for driving a motor vehicle while Intoxicated 
are governed generally by the rules and statutes appli¬ 
cable to a review in criminal prosecutions. 

Matters relating to a review by a higher court 
of a conviction for driving a motor vehicle while 
intoxicated arc governed generally by the rules 
and statutes applicable to a review in criminal 
prosecutions. 47 Accordingly, these rules have been 
applied to such matters as the jurisdiction of the 
reviewing court, 48 as to the proper presentation 
and reservation in the lower court of the grounds 
of review, 49 as to the assignment of errors in 
briefs, 50 as to the scope and extent of the review, 61 


38. Iowa— State v. Giles. 206 NW 
133. 200 Iowa 12*12. 42 A Lit 1406 

42 C J p 1338 note 28 

39. Iowa —State v. Gil< s, supra 

Matters in aggravation and in miti¬ 
gation 

Pa—Commonwealth v. Arl/.berger, 
Quar Sobs . 62 York Leg Ttec 66. 

40. Iowa.—'State v Giles, 206 N W. 
133. 200 Iowa 1232, 42 A.L II 1496. 

41. Town—State v Giles, supra. 

42 C J. p 1338 note 31. 

42. Iowa.—State v Fahey, ‘207 N 
W. 608, 201 Iowa 675. 

43. Okl—Campbell v. State, Cr., 173 
P 2d 584. 

44. Ala—Butler v. State, 17 So.2d 
429, 31 Ala.App 354. 

Hard labor or ordinary imprisonment 
Ala—McIntosh v. State, 173 So 617, 
27 Ala App 411, modified on other 
grounds 173 So. 619, 234 Ala. 16. 
Chang-e after oral sentence 
Where, after conviction, the court 
orally pronounces judgment and sen¬ 
tence of imprisonment and a fine, 
this pronouncement fixes the penalty 
imposed, and the court may not In 
the written judgment subsequently 
entered provide for additional im¬ 
prisonment on nonpayment of the 
fine.—Stato ex rel. Perry v. Gar- 
recht, 297 N.W. 132, 70 N.D. 599. 

45. Iowa.—State v. Gillman, 210 N. 
W. 435, 202 Iowa 428. 

Justice of peace 

Under statutes governing penalty 


for driving under influence of Intox¬ 
icating liquor and terms of Imprison¬ 
ment for nonpayment of lines, jus¬ 
tice of the pence was held to have 
no power to impose sentence of 
imprisonment for nonpayment of fine 
for such olfense—Mullin v. State, on 
Complaint of Williams, 191 A. 578, 8 
WW.ll.-irr, Del, 533. 

46. Iowa—.Slate v Gillman, 210 N 
W 433, 202 Town 4 28. 

4‘2 C.J. p 1338 note 35. 

47. Pa—Commonwealth v. Hasko, 
46 I’a Dial. & Co. 359, 59 Montg. 
Co 1, 56 York Deg Itcc. 194. 

Record 

On appeal from a trial de novo, 
the record must show that accused 
was convicted of the otlense which 
had been charged in the complaint — 
KniRht V. Kinkead, 141 A. 569, 104 
N.J Law 457—Walsh v. Egan, 154 A. 
413, 9 N.J.Mlsc 421. 

Return on appeal was sufficient 
where summary of testimony found 
defendant guilty of “operating motor 
vehicle while under influence of liq¬ 
uor/’ as complaint charged.—State 
v. Cooper, 162 A. 191, 10 N.J.Misc 
1066. 

48. Me.—State v. Mathon, 123 A. 
824, 123 Me. 566. 

42 C.J. p 1338 note 37. 

Appeal from declaration of forfei¬ 
ture of bond 

N.M —Mares v. Kool, 177 P.2d 532, 
51 N.M. 36. 


Jurisdiction to commit 

Where accused who was convicted 
in police court of driving motor ve¬ 
hicle while under influence of intox¬ 
icating liquor appealed to superior 
court and was there found guilty by 
jury, superior court had Jurisdiction 
to commit accused to city jail as 
against contention that superior 
court had jurisdiction only to com¬ 
mit him to county jail—City of Ya¬ 
kima v. Barron, 44 P 2d 823, 182 
Wash 62. 

49. N.J.—Latimer v. Wilson, 134 A. 
750, 103 N ,7.Law 159. 

42 C.J. p 1338 note 38 

50. Cal —People v. Ellena, 228 P. 
389, 67 Cal App 683 

Specification of errors in affidavit of 
appeal 

NY.—People v. Dennis, 230 N.Y.S 
510, 132 Misc. 410. 

51. N.J.—Latimer v. Wilson, 134 A. 
750, 103 N.J.Law 159. 

42 C.J. p 1339 note 40. 

Assumption that conviotion is first 
offense 

Tex—Schultz v. State, 116 S.W.2d 
417, 334 TexCr. 261—Ilayes v. 

State, 115 S.W.2d 960, 134 Tcx.Cr. 
444. 

Original return 

On appeal from a conviction in a 
city court, under some statutes the 
appeal must be heard on the orig¬ 
inal return.—People v. Dennis, 230 
N.Y.S. 510, 132 Misc. 410. 
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and the presumptions or inferences indulged in by 
the reviewing court. 62 

Under general rules, a judgment in a prosecution 
for driving while intoxicated will not be reversed 
for error which was not harmful or prejudicial to 
any substantial rights of accused, 62 or where it 
did not operate in a miscarriage of justice. 64 

Determination and disposition of cause . Where a 
statute leaves the punishment for the offense of 
driving while intoxicated within the sound discre¬ 
tion of the trial court, the sentence imposed will not 
be reviewed by the supreme court on appeal where 
the exercise of such discretion has not been gross¬ 
ly and palpably abused. 66 However, if the pun¬ 
ishment to which accused is sentenced is greater 
than that which the facts of the case seem to war¬ 
rant, the appellate court may, by virtue of statutes 
in some jurisdictions, reverse, modify, or reduce the 
judgment, 66 but such procedure is unauthorized 
where the penalty imposed is an indeterminate sen¬ 
tence of imprisonment. 67 The appellate court will 
not hesitate to reverse if material error appears, 68 
and a new trial will be awarded where the evi¬ 
dence is of such a character that it docs not beyond 
all reasonable doubt prove guilt as charged. 69 An 
appeal will not be dismissed as moot, because ac¬ 


cused has paid the fine and costs, where conviction 
makes revocation of his driver’s license mandatory 
and where such conviction imposes a stigma on his 
name. 60 Where a majority of the reviewing court 
does not vote for a reversal, it has been held that 
the conviction will be affirmed. 61 

§ 638. Driving without License or Number 
Plates or Identification Marks; Un¬ 
lawful Plates 

a. Driving without license or number 

plates or identification marks 

b. Unlawful use of license or number 

plates 

a. Driving without Licence or Number Plates or 
Identification Marks 

Under some statutes it is an offense to drive or op¬ 
erate a motor vehicle without displaying the prescribed 
license or number plates or other marks of identification. 

The various statutes requiring registration of mo¬ 
tor vehicles usually make it an offense to drive 
or operate vehicles without having displayed there¬ 
on the prescribed license or number plates or other 
marks of identification. 62 Ordinarily the violation of 
such a statute is a misdemeanor. 63 


Trial do novo 

( 1 ) In prosecution for operating: 
automobile while intoxualed, defend¬ 
ant was entitled to trial de novo on 
plea of not guilty in superior court 
on appeal from recorder’s court 
where record did not show that, ns 
contended, defendant pleaded guilty 
Jn recorder’s court.—State v. Mc- 
Knight, 185 «S.K 437. 210 N C. 57. 

(2) Cases tried de novo.—Kn ght 
v. Kinkead. 141 A. 569, 104 N.J.Law 
457—42 CJ. p 1339 note 40 Lb]. 
Weighing evidence 

On summary review, the reviewing 
court does not weigh the evidence — 
State v. Gavin, 54 A.2d 236, 136 N. 
J.Law 47^ 

52. N.C.—State v. Jones. 106 S.E. 
827, 181 N C 543. 

42 C.J. p 1339 note 41. 

53. N.J.—State v. Myers, 55 A.2d 

661, 136 N.J.Law 288—State v. 

Gavin, 54 A.2d 236. 136 N J.Law 
47. 

Va.—Owens v. Commonwi alth, 136 S. 

E. 765, 147 Va 624. 

42 C.J. p 1339 note 43. 

54. Cal.—People v. Pryden, 245 P. 
436, 76 Cal App. 625. 

55. N.C.—State v. Jones, 106 S.E. 
827, 181 N.C. 543. 

56. Okl.—Odom v. State, 95 P.2d 
916, 68 Okl Cr. 117. 

42 C.J. p 1339 note 47. 


57. Iowa—Slate v Overbuy, 206 N 
W 634. 201 Iowa 758. 

42 C J. p 1339 note 48. 

58. N.Y —People v Jensen, 255 N. 
Y S. 337, 142 Misc 340 

59. W Va— Stale v. Mininni, 133 S. 
E 32ft, 101 W Va 611 

60. Miss—Hall v. State, 32 So 2d 
195. 

61. Utah—Salt Lake City v. Kussee, 
85 P 2d 802, 97 Utah 97. 

62. Fla.—State v. Cahoon, 143 So. 
'253, 106 Fla 299. 

Tex.—Claer v Slate, 294 S.W. 559, 
106 Tex Cr 626 
42 C.J. p 1339 note 51. 

License and registration generally 
see supra 8§ 58-78. 

Defenses 

( 1 ) In prosecution against police 
officer for operating city’s automo¬ 
bile without license lag, fact that 
commissioner refused to issue tag 
for statutory fee was no defense.— 
State v. Cahoon, 143 So. 253, 106 Fla. 
299. 

(2) When the owner of a motor 
vehicle has complied with every re¬ 
quirement of the statute necessary 
to entitle him to receive the num¬ 
ber plates from the proper official 
and he fails to receive them only be¬ 
cause such official is unable to fur¬ 
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nish them, such facts constitute a 
defense to a charge of operating the 
vehicle without having the number 
plates display.*d—State v Gish. 1*50 
N W. 37, 168 Iowa 70, ArfhCasl917U 
135. 

Plates with advertising matter 

Automobile owner who obtained a 
registration certificate hut refused to 
accept license plat, s htaring words 
advertising a world’s fair and con¬ 
tinued to display plates for the for¬ 
mer year on refusal of division of 
motor vehicles to issue plates with¬ 
out advertising matter, did not vio¬ 
late vehicle code provision requiring 
display of current year’s licebsc 
plates when and as roqu.red by the 
code, since the code did not authorize 
plates with such advertising matter. 
—People v. Kirby, 99 P.2d 603, 38 
Cal.App. 2 d Supp. 768. 

63. Okl.—Ex parte Freie, 274 P. 684, 

42 Okl.Cr. 67. 

Municipal misdemeanor 

Notwithstanding a municipality 
has adopted an ordinance making all 
state misdemeanors also municipal 
misdemeanors, a municipal corpora¬ 
tion cannot punish as a municipal 
misdemeanor the driving of a motor 
vehicle upon its streets without hav¬ 
ing it properly taggrd in accord¬ 
ance with the state law.—Hatties¬ 
burg v. James, 99 So. 133, 134 Miss. 
67L 
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A statute making it unlawful to operate a motor 
vehicle on a public street without having the license 
number plates displayed applies to the driver of 
the vehicle as well as to the owner. 64 One who 
operates a motor vehicle in violation of a statute 
requiring a display of the license plate on the ve¬ 
hicle may be convicted although the owner was 
riding with him at the time. 65 Where the statute 
includes municipally owned vehicles, the driver of 
such a vehicle may be convicted of a violation. 66 

Intent . Whether under such statutes a specific 
criminal intent or guilty knowledge is an essential 
element of the offense is to be determined from the 
language of the statute in connection with its pur¬ 
pose and design. 67 

An indictment or information must allege every 
fact necessary to constitute the offense charged 
and to bring accused within the statutory provi¬ 
sions. 68 Thus, under a statute forbidding the op¬ 
eration of a motor vehicle on a public highway 
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without having the required license number plates 
attached, an information which fails to charge op¬ 
eration on a public highway is fatally defective. 69 
Indictments or informations charging the operation 
of a motor vehicle without having the required li¬ 
cense or number plates need not negative the ex¬ 
ceptions made by the statute in favor of nonresi¬ 
dents. 70 There is no variance between an allega¬ 
tion of driving upon a public highway and proof 
that the place of the offense was upon a parkway 
which is nevertheless a public highway, although 
under the control of park commissioners. 71 

Trial . General rules apply as to the admissibil¬ 
ity 72 and the weight and sufficiency 78 of evidence, 
questions of fact, 74 and instructions. 75 

b. Unlawful Use of License or Number Plates 

Under some statutes it i6 an offense to make an un¬ 
lawful use of license or number plates. 

Under some statutes it is an offense to make an 
unlawful use of license or number plates, 76 such 


64 . Ind—Baldwin v. State, 141 N.K 
343, 194 Tnd. 303. 

65. Pa—Commonwealth v lluzard, 
27 Pa Plat 21 

4 2 C.J p 1339 note 54. 

66. PI a —State v. CahOon, 143 So 
253. 106 Fla 299. 

42 C J p 1340 note 5G 

67. C\ii —Harden v. State, 112 SE 
159. 28 Ha App 500. 

42 C J p 1340 note 57. 

68. Mo—State V. Hass, App, 82 S 
W.2d 621. 

Tex —I lav v. State, 279 S.W. 457, 103 
TcxCr. 8 

63. Tex.—liny v. State, supra. 

70. Okl —State v. Shafer, 179 1*. 782, 
15 Okl Cr. 610. 

71. Mass—Commonwealth v. But¬ 
ler, 90 N.E. 3G0, 204 Mass. 11. 

72. Tex —Clacr v. Stale, 294 S.W. 
559, 106 TexCr. 626. 

Evidence held inadmissible 

(1) In general.—Everett v. State, 
148 So. 171, 25 Ala App. 432. 

(2) Evidence as to defendant’s in¬ 
tention in driving vehicle without li¬ 
cense plates —Claer v. State, 294 S. 
W. 559, 106 TexCr. 626. 

78. Evidence held insufficient to 
sustain eonviotion 

N.Y.—People v. Goldbach, 9 N.Y.S. 

2d 427, '256 AppDiv. 848. 

Tex.—Shires v. State. 191 S.W.2d 
475, 149 TexCr. 88—Herrin v. 

■State, 115 S.W.2d 942, 134 Tex.Cr. 
296. 

Failure to produce registration 

Under statute providing that fail¬ 
ure to produce certificate of reg.s- 
tration shall be presumptive evidence 
of displaying number plates not 


proper for the vehicle, where a mo¬ 
torist owned a certificate of regis¬ 
tration at the time of his arrest, ai.d 
the automobile displayed the corre¬ 
sponding number, fa Hurt to produc, 
a certificate of registration on de¬ 
mand did not authorize a conviction 
for operating an automobile on the 
public highways without having a 
distinctive number corresponding to 
a ceitificate of legislation displayed 
upon the automobile, since the stat¬ 
ute prescribes a rub* of ev deuce 
only.—People v. Simon, 33 N Y S 2 d 
14. 178 Misc. 49. 

7*t Evidence held sufficient for Jury 

Tex—Clacr v Slate, 291 S.W 559, 
106 TexCr 626. 

75. Instruction held properly re. 
fused 

Okl—Evans v. State, 26 P.2d 767, 
55 Okl.Cr. 157. 

76. Pa.—Commonwealth v. Itomes- 
burg, 91 Pa Super Ct. 659. 

Obstructing license plates 

( 1 ) It has been held that a motor¬ 
ist operating his automobile with li¬ 
cense plates from which the words 
“New York World's Fair 1939,” re¬ 
quired by statute to appear thereon, 
had been cut off was guilty of ob¬ 
structing license plates.—People v 
McClean, 3 N.Y.S.2d 314, 167 Misc 
■ 10 . 

(2) It has also been held, however, 
that a motorist who did not obstruct 
any part of number or year or state 
portion of license plate, but only 
covered up words "New York World’s 
Fair 1939,” was not guilty of ob 
structing license plates, since stat¬ 
ute requiring quottd words on li 
cense plates was invalid.—People v. 
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Perkins, 1 N.Y.S.2d 940, 166 Misc. 
520. 

Jurisdiction 

A prosecution for operating a mo¬ 
tor vehicle displaying the license 
plate of another motor vehicle can¬ 
not be commenced in common pleas 
court, but only before a magistrate 
or justice of the peace—Young v. 
State, 185 N E. 208. 44 Ohio App 259. 
Criminal responsibility 

Defendant’s criminal responsibility 
was not lessened by co-operation of 
another in operating automobile with 
wrong number plates—State v. Du- 
gee, 144 A 689, 101 Vt. 491. 

Criminal intent 

Accused, employed to drive An¬ 
other's car, and having no knowledge 
that license tag was a replaced tag, 
was not guilty of using r< placed li¬ 
cense tag, since no < rimmal intent 
was present—Moore v. State, 16'2 So. 
609, 26 Ala App. 60. 

Indictment 

( 1 ) Indictment for unlawful uso 
of motor vehicle registration plates 
need not identity with particularity 
registration plates or motor vehicle, 
and need not aver that p’atcs were 
issued by state highway doi artment. 
—Commonwealth v. Romesburg, 91 
Pa.Super. 559. 

(2) Fact that indictment in prose¬ 
cution for displaying wrong license 
number on automobile did not nega¬ 
tive possibility that proper license 
was displayed was immaterial.— 
Clark v. State, 22 S.W.2d 361, 160 
Tcnn. 225. 

Question for jury 

In prosecution for having wrong 
license number on automobile, 
whether automobile carried license of 
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§ 639. Driving without Operator’s License 

a. In general 

<b. After revocation or suspension of li¬ 
cense 

a. In General 

Under some statutes It Is an offense to operate a 
motor vehicle without having first obtained an operator's 
license. 

Statutes have been enacted in various jurisdic¬ 


tions making it an offense to operate a motor ve¬ 
hicle without having first obtained an operator’s li¬ 
cense, 78 and, as discussed supra § 149, the validity 
of such statutes has been generally sustained. Par¬ 
ticular persons have been held to be subject 79 or 
not to be subject 80 to prosecution under such a 
statute. In accordance with the general rules of 
criminal pleading, a complaint, indictment, or in¬ 
formation in a prosecution for driving without an 
operator’s license, which substantially follows the 
language of the statute, is usually sufficient. 81 
Words used in the statute which are not descrip¬ 
tive of the offense need not be incorporated in the 


another car without accused's knowl¬ 
edge was for jury.—Clark v State, 
supra. 

Evidence held Insufficient to support 
conviction 

Tex.—Blankenship v. State, 97 S W. 
2d 475, 131 TexCr. 146. 

77. N.Y.—People v. Christensen & 
Weiss, 294 N Y.S 593. 250 AppDiv. 
470—People v. Boldwu>, 210 N.Y. 
S. 219, 124 Misc. 816 

Pa—Common wealth v Lux nor, Quar. 

Sess , 8 Fu\ LJ 133. 

Seasonable construction 
N.Y.—People v Christensen & Weiss, 
294 N.Y S. 591, 250 App.DIv. 470. 

78. Mass—Watson v Forbes, 30 N. 
K 2d 228. 307 Mass 383—Rog V. 
Eltis. 169 NE 413. 269 Mass. 466. 

Fa.—‘Commonwealth v. Williams, 1 
A.2d 812, 133 Pa-Super. 3 04—Com¬ 
monwealth v. Bowman, 86 Pittsb. 
Leg J 567 

42 C J. p 3 340 note 65. 

Distinct offenses 

Some statutes provide for two dis¬ 
tinct offenses, one of operating a mo¬ 
tor vehicle without a license, which 
Is merely cognizable by summary 
proceeding, and the other or op¬ 
erating a motor vehicle after a li¬ 
cense is revoked or suspended, which 
is a misdemeanor.—Commonwealth v. 
Krupa, 40 Pa List. & Co 572, 57 
Montg Co. 107—Commonwealth v. 
Gernert, 33 PaDist. & Co. 620, 52 
York Co. 89—Commonwealth v. Boyd, 
2 Pa Dist. & Co. 220. 

Defenses 

It is no defense that an operator's 
license had been applied for and is¬ 
sued and was in fact received by 
the operator the day following the 
violation.—Commonwealth v. Annes- 
setti, 31 Pa.Dist. & Co 407, 18 Wash. 
Co. 93. 

Burden of proof 

In prosecution for operating motor 
vehicle without license, provision of 
statute respecting exemption of non¬ 
resident owners is defensive mat¬ 
ter which defendant must prove.— 
Cotton v. State, 133 So* 66, 24 Ala. 
App. 219.. 


Punishment 

It has been held lhat a justice of 
the peace was not authorized to im¬ 
pose both a fine and imprisonment 
for driving automobile without li¬ 
cense—State v. Orton, 259 I'. 1077, 
115 Wash 289. 

79. Parent convicted as principal 

Parent riding in automobile dnven 
by son under sixteen jears of age 
was held properly convicted of mis¬ 
demeanor as prim ipal—Reeves V. 
State, 143 S.E 462, 38 Ga.App 86 . 
Person renting oar from owner 

In prosecution for operating motor 
vehicle without license, person rent¬ 
ing car from owner would be liable. 
—Cotton v. State, 133 So 65, 24 Ala 
App 219 
Nonresident 

( 1 ) \ nonresident has been held 
not subject to prosecution for a vio¬ 
lation of such a statute—King v 
District of Columbia, 277 F. 562, 51 
App DO. 160 

(2) A person who has been refus¬ 
ed a license in the state has been 
held not exempt from prosecution, 
although he later becomes a resi¬ 
dent of another state and obtains a 
license in such state—State v. Ros- 
ner, 144 A. 772, 50 R 1. 33. 

Trucker license 

Defendant, possessing license to 
operate truck only, may be convict¬ 
ed of operating touring car without 
license—Commonwealth v. Magaro- 
slan, 158 N.E. 771, 261 Mass. 228. 

80. Bolder of junior operator's li¬ 
cense 

( 1 ) It has been bold that holder 
of junior operator's license driving 
mother’s automobile with parents’ 
consent for purpose of procuring 
employment for himself during Burn¬ 
er months was operating automobile 
in usual and ordinary pursuit of the 
business of parent within statute au¬ 
thorizing such operation of motor ve¬ 
hicle by holdor of junior operator's 
license and that he w'aB not guilty of 
misdemeanor of operating motor ve¬ 
hicle without a license.—People v. 
Gray, 77 N.Y.S.2d 805, 191 Misc. 641. 
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(2) It has also been held that vio¬ 
lation of rule promulgated by com¬ 
missioner of motor vehicles, restrict¬ 
ing use of automobiles by junior li¬ 
censees to the hours of daylight, was 
not a misdemeanor, and that violator 
of such rule was not guilty of offense 
of driving without a license —People 
v Gillette, 16 N Y.S.2d 361, 172 Misc. 
817 . 

Person, without chauffeur's license 

(1) Person employed by electric 
company as meter reader and licens¬ 
ed as operator committed no oflensi* 
in driving employer's automobile 
without chauffeur’s license —People 
v. Anthony, 231 N.Y.S. -591, 133 Misc 
257. 

(2) A salesman operating an auto¬ 
mobile provided by his employer in 
the solicitation and delivery of or¬ 
ders was held not a chauffeur with¬ 
in the meaning of a statute defining 
a chauffeur as anv person whose 
business or occupation is that of 
operating a motor vehicle for hire, 
and could not be convicted of oper¬ 
ating without a chauffeur’s license — 
Matthews v. State, 214 S.W. 339, 86 
Tex.Cr. 469. 

81. Mo.—State v. Cobb, 87 S.W. 651, 

113 Mo.App. 156. 

Indictment held defective 

Information alleging that defend¬ 
ant operated a motor vehicle upon 
public highway without a driver’s li¬ 
cense charged no offense under Driv¬ 
ers’ License Act, since a driver’s li¬ 
cense Is not known to the law be¬ 
cause the act only authorizes issu¬ 
ance of operators’, commercial opera¬ 
tors' and chauffeurs’ license and use 
of term “driver” interchangeably 
with term “operator" would not be 
authorized In view of definition in 
the act of term “driver" as mean¬ 
ing every person who drives or is in 
actual physical possession of a ve¬ 
hicle.—Hassell v. State, 194 S.W.2d 
400, 149 Tex.Cr. 333. 

Complaint held sufficient 

Mass.—Commonwealth v. Mag&rosl- 
l an, 168 N.E. 771, *261 Mass. 228. 
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indictment, 82 and an exception in a subsequent 
clause or section of the statute need not be nega¬ 
tived. 83 

b. After Revocation or Suspension of License 

Under some statutes ft Is an offense for a person to 
operate a motor vehicle after his operator’s license has 
been suspended or revoked and before such license has 
been reinstated. 

Under some statutes, it is an offense for a per¬ 
son to operate a motor vehicle after his operator’s 
license has been suspended or revoked and before 
such license has been reinstated. 84 The violation 
of such a statute is usually a misdemeanor, 85 and 
nonresidents 86 as well as residents 87 have been held 
subject to prosecution for a violation thereof. 

The general rules governing criminal prosecu¬ 
tions apply in a prosecution for operating a mo¬ 
tor vehicle after a license has been revoked or sus¬ 


pended with respect to the indictment, informa¬ 
tion, or compla'int, 88 issues, proof, and variance, 89 
the admissibility 90 and the weight and sufficiency 91 
of the evidence, questions of law and fact, 92 in¬ 
instructions, 93 judgment, 94 punishment, 95 and re¬ 
view. 96 

§ 640. Driving without Required Brakes 

Under some statutes it is an offense to operate or 
drive a motor vehicle which Is not equipped with ade¬ 
quate brakes. 

Under some statutes, it is an offense to operate or 
drive a motor vehicle which is not equipped with 
adequate brakes. 97 

§ 641. Exceeding Lawful Speed 

a. In general 

b. Particular statutory provisions 


82. Mo—Slate v. Cobb, 87 SW 551, 

113 Mo App. 150 
42 C.J. p 1340 note 72. 

83. Md—Ruggles V. State, 87 A 
1080, 120 Md. 553. 

84. Del —State v Lurunnrc, 144 A. 
807, 4 WWHarr 153 

T'n —'Commonwealth v Healev. 27 A 
2d 557. 149 Pa Super 497 - Com¬ 
monwealth v .Sherman, 47 PaPist. 
* Co 507. 23 Wash Co 107—Com¬ 
monwealth v. Krupa, 40 Pa Dist. & 
Co 572. 57 Monti? Co 107—Com¬ 
monwealth v. Rule.skI, 39 Pa Dist 
& Co 496—Common wealth v. Royd, 
2 I’h Dist & Co 220 
Tcnn —'Ratliff v Stale, 184 SW. 2 d 
572, 182 Tcnn. 177. 

Vt—-State v. Hal lock, 44 A.2d 326. 

114 Vt. 292. 

The frozen surface of a lake was 

a “place open to public or general 
circulation of vehnles” within stat¬ 
utory provision defining 1 teim “pub¬ 
lic highway" in statutes relating to 
motor vehicles as including all parts 
of any bridge, culvert, roadway, 
street, square, fairground, or other 
place open to public or general cir¬ 
culation of vehicles, so as to render 
ejusdem generis rule inapplicable in 
determining whether county court’s 
findings justified conviction of one 
driving automobile on sucli surface 
for operation of motor vehicle on 
public highway after revocation of 
his operator's license—State v. Hal- 
lock, supra. 

85. Pa.—Commtiwealth v. Krupa, 
40 Pa.Dist. & Co. 572, 57 Montg 
Co. 107—Commonwealth v. Gernert, 
52 Tork Leg.Rec. 89, S3 Ta.Dist. 
& CO. 620. 

86 . U.S.—District of Columbia v. 
Fred, D.C., 50 S.Ct. 163, 281 U.S. 
49, 74 L.Ed. 69.4. 


Pa—Commonwealth v. Maconi. 59 
Pa Dist & Co. 484. 35 Jiel.Co. 111. 
Tenn—Ratliff v State, 184 S.W.2d 
572, 182 Tcnn 177. 

87. Tenn—Ratliff v State, supra. 

88. Cal—People v. O’Rourke, 13 P. 
2d 989, 124 Cal App 752 

Indictment held insufficient 
l’a—Commonwealth v Cage, 28 Ta 
Dist. & Co 579, IS Erie Co. 265 
Information held sufficient 
Cal —People v. O’Rourke, 18 F.2d 
989, 124 Cal \pp 752 
Complaint held sufficient 
N J —State v Puerles, 159 A. 701, 
10 N.J.Misc. 355 

89. DC—Chesevoir v. District of 
Columbia, 29 F 2d 798, 58 AppD 
C. 268. 

90. Cal —People v. Sanders, 83 P.2d 
720, 28 Cal App 2d 746 

Pa—Commonwealth v Healey, 27 A 
2d 557, 149 Pa Super. 497—Com¬ 
monwealth v. Ruleski, 39 l’a Dist. 
& Co 496 

Evidence held competent 

In prosecution for operating a mo¬ 
tor vehicle after revocation of op¬ 
erator’s license, evidence that de¬ 
fendant was tried on indictment for 
operating an automobile while intox¬ 
icated was competent on question 
whether license issued to defend¬ 
ant had been legally revoked —State 
v. Stewart, 31 S.E.2d 534, 224 N.C. 
528. 

91. Evidence held sufficient to sus¬ 
tain conviction 

N.C.—State v. Stewart, supra. 

Tenn.—Ratliff v. State, 184 S.W.2d 
572, 182 Tenn. 177. 

Evidence held insufficient to sustain 
conviction 

I N.C.—State v. McDaniels, 14 S E.2d 
I 793, 219 N.C. 763. 
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93. Cal —People v. Noggle, 45 P.2d 
430, 7 Cal App 2d 14 
Evidence held sufficient for jury 

NC— State v .Stcw’art, 31 S E.2d 534, 
224 N C. 528. 

93. Pa.—Commonwealth v. Buleskl, 
39 Pa Dist. & Co 496. 

94. Pa —Commonwealth v. Ruleski, 
supra 

Judgment held erroneous 

Tex—Persall v. State, 169 S.W.2d 

4 88. 145 Tex.Cr. 476. 

95. Fine and imprisonment 

Under statute penalizing operation 
of motor vehicle after driver’s li¬ 
cense has been suspended, it has been 
held that there may be a fine im¬ 
posed without imprisonment, but 
that there cannot be an imprison¬ 
ment without a fine.—Persall v. 
State, supra 

96. S.C— State v. Orvig, 151 S.E. 
61C, 154 SC. 403. 

97. N.Y—People v. DeWitt, 25 N.Y. 

5 2d 236, 175 Misc. 481. 

Purpose 

Purpose of statute prohibiting op¬ 
eration of automobiles with Inade¬ 
quate brakes was to insure safety 
both to persons and property upon 
the highways.—People v. DeWitt, su¬ 
pra. 

Burden of proof 

In prosecution for driving auto¬ 
mobile with Inadequate brakes, bur¬ 
den was on the people to establish 
defendant’s guilt beyond a reason¬ 
able doubt.—People v. DeWitt, supra. 

Evidence held insufficient to sustain 
conviction 

N.Y.—People ▼. DeWitt, supra. 
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a. In General 

The violation of various statutes or ordinances which 
regulate the speed at which motor vehicles may be op¬ 
erated on the public highways or streets constitutes an 
offense. 

In many jurisdictions there are statutes or ordi¬ 
nances which regulate the speed of motor vehicles 
on the public highways and streets and make it an 
offense to violate their provisions. 98 It is, of 
course, essential that a statute, in order to author¬ 
ize a punishment for excessive speeding, must cre¬ 
ate such an offense. 99 Statutes and ordinances cre¬ 
ating such an offense have been held to be valid 
and enforceable 1 where they conform to the re¬ 
quirements of certainty and reasonableness. 2 

A speed regulation is to be construed in accord¬ 
ance with the intent of the legislators as ascer¬ 
tained from the object to be obtained and the evil 
to be remedied, 3 and since the purpose of such 
laws is to prevent ^damage to the life or limb of 
any person, and to insure the safety of any prop¬ 
erty which may be on the highway, 4 a construc¬ 
tion will be adopted which will tend to attain such 
a result. 6 On the other hand, it has also been held 
that, since such statutes or ordinances arc penal 
in nature, 6 they must lie strictly construed. 7 

Definitions. Generally the words “motor vehi¬ 
cle,” as used in a statute regulating the speed of 


motor vehicles, are sufficiently broad and compre¬ 
hensive to include automobiles, 8 and the words 
“ride or drive” are broad enough to apply in the 
case of motorcycles or automobiles when ridden or 
driven. 9 However, the term “motor vehicle,” as 
defined in some statutes, has been held not synony¬ 
mous with the word “automobile.” 10 The words 
“public road or highway” in such a statute arc 
synonymous with, or at least include, a public 
street, 11 and the expression “territory contiguous 
thereto” refers to the land lying immediately upon 
or adjacent to such highway. 12 The word “descent” 
as used in a speed regulation has been interpreted 
to mean, within the legislative intent, such an in¬ 
cline on the highway as is commonly denominated 
a “hill.” 13 In addition, various terms used in con¬ 
nection with the regulation of the speed of motor 
vehicles have been the subject of express defini¬ 
tion. 14 Where various parts of a statute regulating 
the speed of motor vehicles become operative at 
different times, a provision which defines the mean¬ 
ings of various terms thereafter used in the subse¬ 
quent parts of the statute, and which went into 
effect at an earlier period, becomes applicable to 
the other provisions of the act whenever the lat¬ 
ter go into effect. 15 

Grade of offense . Ordinarily a violation of the 
laws regulating the speed of motor vehicles is a 


98. D C.—Lohman v. District of Co¬ 
lumbia. MunApp, 51 A 2d 382. 

Pa.—Commonwealth v. Auriok, 10 A 
2d 22. 138 I’a.Super. 180 
Wis—Seely v. City of Milwaukee, 
248 N.W. 912, 212 Wis. 124. 

42 C.J. p 1342 note 14. 

Excessive speed as reckless driving 
see supra fi 610. 

Civil action 

It has been held that a proceed¬ 
ing against one violating city sp ed 
ordinance is a civil action.—Seely v. 
City of Milwaukee, supra. 

99. N.T.—People v. Ellis, 85 N.Y.S. 
120, 88 App.Div. 471. 

42 O J. p 1342 note 15. 

Pun shment generally see lnfrk § 
•650. 

1 . Cal.—People v. Banat, 100 P.2d 
374, 39 Cal.App 2d Supp. 765. 

Miss.—White v. City of Philadelphia, 
19 So.2d 493, 197 Miss 166. sugges¬ 
tion of error ovei ruled 19 So 2d 
744, 197 Miss. 166. 

Validity generally see supra 8 29. 
Ordinance held invalid 

Speed ordinance was invalid where 
It made violation a misdemeanor and 
provided for possible jail sentence of 
more than thirty days.—People v. 
Kitendaugh, 77 N.Y.S.2d 321, 190 
Mlsc. 410. 


Partial invalidity 

Where the ordinance defines three 
separate offenses, the invalidity of 
two of the offenses does not aff«< t 
the validits of the third—People v. 
Ilirshon, 43 N Y.S 2d 764. 

2. Cal.—People v. Banat, 100 P 2d 
374, 39 Cal App 2d Supp. 765. 

D.C.—Lohman v. D.strict of Colum¬ 
bia, Mun.App , 51 A 2d 382. 

Tex—Ex parte Kuehne, 12 S.W.2d 
790, 111 TexCr. 363. 

Primary test of validity of a reg¬ 
ulation requiring a vt*hi( le approach¬ 
ing an intersection to slow down and 
be kept under such control as to 
avoid colliding with pedestrians or 
vehicles is whether it sets up rea¬ 
sonably ascertainable standards of 
guilt so that a man of ordinary in¬ 
telligence may understand it and 
avoid violating It.—Lohman v. Dis¬ 
trict of Columbia, D.C.Mun.App., 51 
A.2d 382. 

Statute held void for uncertainty 

Okl.—Missel v. State, 244 P. 462, 33 
Okl.Cr. 376. 

Regulation held not enforceable 

N.Y.—People, on Complaint of Mc¬ 
Guire, v. Perry, 23 N.Y.S.2d 769. 

3. Ga.—Elsbery v. State, 76 S.E. 
779, 12 Ga App. 86 . 

4. Ga.—Elsbery v. State, supra. 

5. Ga.—Elsbery v. State, supra. 
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6 . Ta—Commonwealth v. Anspach. 
4 A.2d 203, 134 Ta Super. 369- 
Commonwealth v. Wolfgang, 1S2 
A. 109, 120 Pa Super. 252. 

7. Pa—Commonwealth v. Anspach 
4 A 2d 203, 134 Pa Super. 369- 
Commonwealth v. Wolfgang, 1X2 A 
309, 120 Pa Super. 252—Common¬ 
wealth v. Weber, 33 Fa.Dist. & Co 
4S8, 30 Mun.L It. 93. 

8. Ohio.—Schier v. State, 117 NE 
229, 96 Ohio St 245. 

9. It I.—>State v. Smith, 69 A. 1061, 
29 R.I. 245. 

42 C J. p 1343 note 35. 

10. Ohio.—Brown v. State, 10 Ohio 
N.P..N.S., 238. 

11. Ohio.—Schier v. State, 117 N.E 
229, 96 Ohio St. 245. 

12. Tex.—Ex parte Slaughter, 243 
S.W. 478, 92 Tex.Cr. 212. 

13. Ga — Elsbery v. State, 76 S.E. 
779, 12 Ga App. 86 . 

14. Statutory definitions 

(1) Residence district.—Baker v. 
Court of Special Sessions in and for 
Essrx County, 15 A.2d 102, 125 N.J. 
Law 127. 

(2) Other definitions see 42 C.J. p 
1343 note 43 [a]. 

IB. Mass. — Commonwealth v. Cassi¬ 
dy, 95 N.E. 214, 209 Mass. 24. 
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misdemeanor. 16 Thus, where the offense of driv¬ 
ing an automobile at an excessive rate of speed is 
not punishable by imprisonment in the state prison, 
it is a misdemeanor and not a felony, 17 but, where 
a statute also authorizes the graver punishment, the 
offense may constitute either a misdemeanor or 
a felony. 18 Under some statutes a first violation 
of the speed laws is penalized by permitting a suit 
against the violator to recover a fine imposed by 
the statute, 19 and it is only a second offense, com¬ 
mitted after a former conviction, that is punish¬ 
able in a criminal prosecution as a misdemeanor. 20 

Separate offenses. Sometimes statutes and ordi¬ 
nances prescribe different rates of speed, in which 
event a single act of speeding may constitute an 
offense under both a municipal ordinance and the 
state law. 21 Where a statute prescribes different 
rates of speed for designated districts or localities, 
each provision creates a separate and distinct of¬ 
fense, 22 and the rule is the same where a speed 
regulation is contained in a section of the statute 
dealing with matters of regulation other than 
speed. 23 

b. Particular Statutory Provisions 

(1) Statutes prescribing definite speed 

limit 

(2) Statutes not prescribing definite 

speed limit 


(1) Statutes Prescribing Definite Speed 
Limit 

Some statutes or ordinances make It an offense to op¬ 
erate a motor vehicle In excess of a prescribed rate of 
speed in particular places and under certain circum¬ 
stances. 

Some statutes or ordinances make it an offense 
to operate a motor vehicle in excess of a prescribed 
rate of speed in various places and under certain 
circumstances, 24 such as on a public highway, 25 
in a town, 26 in a closely built-up portion of a vil¬ 
lage or city, 27 in a residence district, 28 or in a 
school zone, 29 or on approaching and traversing 
a sharp curve in the road, 30 or in turning a cor¬ 
ner of meeting highways, 31 or in crossing such in¬ 
tersections, 32 or in driving down a descent or in¬ 
cline in the road. 33 

Passing other vehicles. Some statutes provide 
that a person operating a motor vehicle shall, on 
approaching another vehicle, animal, or person, re¬ 
duce the speed of the vehicle to a specified rate of 
speed and shall not exceed such speed until en¬ 
tirely past such vehicle, animal, or person. 34 

j 

Compulation. Some statutes prescribe the man¬ 
ner in which speed is to be timed under various 
conditions for the purpose of ascertaining whether 
or not there has been a violation of a speed limit. 35 
Under such statutes, when the rate of speed is 
timed on a highway within a business or residence 
district where official speed signs arc erected, the 
time is required to be taken by at least two peace 
officers, one of whom shall be stationed at each end 


16. Miss —White v. City of Phila¬ 
delphia, 19 So 2d 493. 197 Miss 
166, suggestion of error overruled 
19 So 2d 744, 197 Miss. 16G. 

42 CJ p 1343 note 44. 
for Juried .ctional purposes 

Violation of provis.on In vehicle 
and traffic law authorizing stile 
traffic commission to establish speed 
zones is tia'llc infraction and not 
misdemeanor, but is deemed a mis¬ 
demeanor for jurisdictional r*u r Pus- 
es.—People v. Gilberg, 21 N.Y.S.2d 
920. 

17. Mass—Commonwealth v Sher¬ 
man. 78 N.E. 98, 191 Mass. 439. 

18. Neb.—Wagner v. State, 206 N. 
W. 732, 114 Neb. 171. 

19. Pa.—Commonwealth v. Pfeiffer, 
35 Pa.Co. 476. 

20. Pa.—Commonwealth v. Pfeiffer, 
supra. 

21. N.Y.—People v. Prison Keeper, 
83 N.E. 44, 190 N.Y. 315—People 
v. Fitzgerald, 168 N.Y.S. 930, 101 
Misc. 695. 

22 . Tex.—Byrd v. State, 120 S.W. 
620, 59 Tex.Cr. 513. 


23. N Y —People v. Colon, 148 N.Y. 
S 321, 85 Misc 229. 

42 C J p 1342 note 26. 

24. N.Y.—People, on Complaint of 
Lucius v. Herman, 20 N.Y.S.2d 149, 
174 Misc. 235—People v. Rowe, 247 
N.Y.S. G63, 138 Misc. 611. 

25. Ga.—Hall v. State, 37 S.E.2d 
545, 73 GaApp. 616—Perry v. State, 
8 S.E.2d 425, 62 Ga.App. 115. 

42 C.J. p 1343 note 51. 

26. Mass—Commonwealth v. Sher¬ 
man, 78 N.E. 98, 191 Mass. 439. 

42 CJ. p 1343 note 54. 

27. N.Y.—People v. Hayes, 124 N. 
Y.S. 417, 66 Misc. 606. 

28. N.J.—Baker v. Court of Special 
Sessions in and for Essex County, 
15 A.2d 102, 1'26 N.J.Law 127. 

“Beoidenoe district” construed 

An avenue which was one-third of 
a mile long and somewhat sparsely 
built upon, with a total of ten pri¬ 
vate residences and no business 
buildings of any kind, and which 
was known as a residential section, 
was a “residence district” within 
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the meaning of the statute—Baker 
v. Court of Special Si scions in and 
for Essex County, sup. a 

29. N Y —People v. Willcox, 37 N. 
Y,S.2d 127. 

30. Ga—Devenaux v. State, 106 S. 
E 739. 26 GaApp 429. 

31. N.Y.—People v. Colon, 148 N. 
Y.S 321, 85 Misc. 229. 

32. Ala—Alabama City v. Allen, 108 
So 267, 21 Ala.App 332. 

33. Ga—Elsbery v. State, 76 S.E 
779, 12 GaApp. 86. 

34. Kan.—Slate v. Pfeifer, 153 1\ 
552, 96 Kan. 791. 

Vehicle proceeding in same direction 

In construing such a statute, in 
which the rate of speed in passing 
was fixed at eight miles per hour, 
the speed limit was held not to ap¬ 
ply to the passing of a horsc-dr&vvn 
vehicle proceeding in the same direc¬ 
tion.—State v. Pfeifer, supra—42 C. 
J. p 1343 note 60. 

35. Pa.—Commonwealth v. Wolf¬ 
gang, 192 A. 109, 120 Pa.Super. 
252. 
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of a measured stretch and under all other con¬ 
ditions the rate of speed is required to be timed by 
a peace officer using a motor vehicle equipped with 
a speedometer tested for accuracy within a pre¬ 
scribed period prior to the alleged violation. 37 

Distance traveled. Where a statute limits the 
lawful rate of speed to a certain distance in a speci¬ 
fied time, as, for example, one mile in a given 
number of minutes, or a given number of miles per 
hour, that which is prohibited is the excessive 
rate of speed and not its continuance for any spec¬ 
ified distance, 38 and it is, therefore, not necessary 
to constitute the offense that accused should have 
operated his car at the excessive speed for the 
space of a full mile. 39 

Erection of speed signs. Where a statute which 
establishes a maximum speed limit of general ap¬ 
plication permits a lower rate of speed for highways 
in dangerous or closely built-up sections, but re¬ 
quires the local authorities to erect signs on the 
highways where the lower speed rate is to prevail, 
the erection of such signs, in conformity with the 
requirement of the statute, is a v condition precedent 
to the effectiveness of the lower speed limit with¬ 


in such areas. 40 Accordingly, if such signs are 
not erected, the maximum speed rate established 
by the statute prevails, 41 and the operation of a 
vehicle on the highway at such a point in excess 
of the reduced or lower rate of speed but within 
the maximum rate does not constitute an offense 
in violation of the statute. 42 The proper placing 
of the prescribed signs constitutes actual notice 
to a motorist of the reduced or lower speed limit 43 
whether or not seen, 44 but such signs must be con¬ 
structed in the manner and form required by the 
statute. 45 

(2) Statutes Not Prescribing Definite Speed 
Limit 

It may be an offense to operate a motor vehicle on 
a highway in violation of statutory provisions which do 
not prescribe a definite speed limit. 

It may be an offense to violate statutory provi¬ 
sions which do not prescribe a definite speed lim¬ 
it, 46 such as to operate a motor vehicle on a high¬ 
way at a speed greater 47 or less 48 than is reason¬ 
able and proper, having regard for the traffic, sur¬ 
face, and width of the highway, and any other re¬ 
strictions or conditions then and there existing, 


36. Ta.—Commonwealth v. Wolf¬ 
gang, supra. 

Purpose 

The purpose of such a provision is 
to abolish “speed traps” in smaller 
villages and boroughs —Common¬ 
wealth v. Wolfgang, supra. 

Rural sections 

Such provision does not authorize 
use of ofllcers at each end of meas¬ 
ured stretch in apprehension of speed 
limit violators m rural sections — 
Commonwealth v. Wolfgang, supra. 
Substantial compliance 

In order to sustain a conviction 
it must be shown that the stretch 
was properly measured, and, while 
it Is not necessary that an officer be 
stationed precisely at each end of 
the measured stretch, at least sub¬ 
stantial compliance with this re¬ 
quirement is indispensable, and the 
stationing of an officer some one 
hundred feet from a terminus is not 
substantial compliance.—Common¬ 
wealth v. Patterson, 31 Pa.Dist. & Co. 
470. 

37. Pa.—Commonwealth v. Parish, 
10 A.2d 896. 138 Pa.<Super. 693- 
Commonwealth v. Wolfgang, 182 A. 
109, 120 Pa,Super. 262—Common¬ 
wealth v. Gunther, 86 Pittsb.Leg. 
J. 840. 

38. Pa.—Commonwealth v. Pfeiffer, 
85 Pa.Co. 476. 

39. Pa.—Commonwealth v. Pfeiffer, 
supra. 

48 C.J. p 1348 note 63. 


40. N.Y.—People v Schrader, 16 N. 
Y.S 2d 421, 172 Misc 246 

42 C J. p 1342 note 28. ! 

41. Ta—Commonwealth v Moller. 
■50 Pa Super. 366—Commonwealth 
v. Vollmer, 26 Pa.Pist. 1070. 

42. N.Y.—People v. Prison Keeper, 
83 N.E. 44, 190 NY. 315. 

4'2 C J. p 1342 note 30. j 

43. N Y.—People v Schrader, 16 N. 
Y.S 2d 424, 172 Misc 216—People 
v. Hayes, 124 N Y.S. 417, 66 Misc. 
606. 

44. N.Y.—People v. Hayes, supra. 

45. N.Y.—People v. Hayes, supra. 

42 C.J. p 1343 note 33. 

46. Pa—Commonwealth v. Aurick, 

10 A 2d 22, 138 Pa Super. 180— 

Commonwealth v. Reber, 46 Pa. 
Dist. & Co. 411, 58 MontgCo. 444 
—Commonwealth v. Messner, Quar. 
Sess., 33 Del.Co. 414. 

Intersection 

Under some ordinances it is an 
offense to violate a regulation re¬ 
quiring the operator of a motor ve¬ 
hicle approaching an intersection to 
slow down and keep his vehicle un¬ 
der such control as to avoid collid¬ 
ing with pedestrians or vehicles.— 
Lohman v. District of Columbia, D. 
C.Mun.App., 51 A.2d 382. 

Speed faster than common traveling 
pace 

Under Bonne statutes it was an of¬ 
fense to ride or drive a motor ve- 
I hide faster than a common travel- 
I ing pace upon any public street or 
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highway —State v. Smith, 69 A. 1061. 
29 R.I 245—42 C.J. p 1344 note 83. 

47. Cal—People v. Don Carlos. 117 
P.2d 748, 47 Cal App 2d Supp 863 
—People v. Banat, 100 P 2d 374, 39 
Cal App.2d Supp 765. 

Ohio—State v. Blair, 157 NE. 801. 
24 Ohio App. 413—Justin v. City 
of Cincinnati, 28 Ohio N.P.,N.S, 
309. 

Okl—Chandler v. State, 146 P 2d 598, 
79 Okl Or 323—Scott v. State, 108 
P.2d 189, 71 Okl.Cr. 54. 

Pa—Commonwealth v. Reber, 46 Pa. 

Dist. & Co. 411, 58 Montg.Co. 444. 
42 C.J. p 1344 notes 69, 72. 

Statute held inapplicable 

A statute which makes it an of¬ 
fense to operate a motor vehicle on 
the public highways at a rate of 
speed greater than is reasonable and 
proper, having regard to traffic and 
the use of the way, or so as to en¬ 
danger the properly, life, or limb of 
any person, is intended as a regula¬ 
tion of the speed of automobiles on 
highways, and has been held not to 
apply to the mistake of an inexpe¬ 
rienced driver, who, while learning to 
operate an automobile, unintentional¬ 
ly backed his car upon the sidewalk. 
—People v. Ribstein, 234 Ill.App. 440. 

46 * Ohio.—Justin v. City of Cincin¬ 
nati, 28 Ohio N.P..N.S., 309. 

Okl.—Chandler v. State, 146 P.2d 598. 
79 Okl.Cr. 323—Scott v. State, 108 
P.2d 189, 71 Okl.Cr. 64. 

Pa.—Commonwealth v. Reber, 46 Pa. 
Dist. & Co. 411, 58 Montg.Co. 444. 
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or to operate a motor vehicle at such a speed as to 
endanger the life, limb, or property of any person, 49 
dr to operate a vehicle at a speed greater than will 
permit bringing it to a stop within the assured clear 
distance ahead. 50 

Where a statute provides that a motor vehicle 
shall not be operated at a speed greater than is 
reasonable and proper with regard to circumstances 
named, or in any event upon the public highway in 
designated localities at a greater than a specified 
rate of speed, the “reasonable and proper” clause 
does not enlarge the maximum rate established by 
the statute but is a limitation on the right to oper¬ 
ate at such a rate, 51 and the driving of an automo¬ 
bile at a speed in excess of the maximum rate pre¬ 
scribed for the particular locality constitutes an 
offense under the statute irrespective of any ques¬ 
tion as to whether such speed was reasonable and 
proper. 52 

Prima facie evidence prolusions. Where a stat¬ 
ute contains a proviso that the driving at a speed 
in excess of a given rate upon the highways gen¬ 
erally, or in designated areas, shall constitute prima 
facie or presumptive evidence of a rate of speed 
that is greater than is reasonable or proper under 
the law, 53 it does not establish an absolute or fixed 
speed limit in any locality at which automobiles 
may be operated, 54 but the offense consists in the 
driving of an automobile at a rate of speed greater 
than is reasonable and proper with regard to the 
circumstances named in the statute irrespective of 
any particular rate of speed. 55 Thus the fact that 
the rate specified in the prima facie clause has 
been exceeded does not in itself establish an of¬ 
fense, for, if the presumption arising from such 
excessive speed is overcome by evidence that the 
automobile was operated at a reasonable and prop- 

49. Cal.—People v. Don Carlos, 117 
P.2d 748, 47 Cal.App 2d Supp. 863 
—reople v. Banat, 100 P.2d 374, 39 
Cal.App.2d Supp. 766. 

Pa—Commonwealth v. Bober, 46 Pa. 

Diet. & Co. 411, 68 Montg.Co. 444. 

50. Okl.—Chandler v. State. 146 P. 

2d 698, 79 Okl.Cr. 323—Scott v. 

State, 108 P.2d 3 89, 71 Okl Cr. 64. 

Pa.—Commonwealth v. Reber. 46 Pa. 

Diet. & Co. 411, 58 Montg.Co. 444. 

51. Miss.—Snipes v. State, 109 So. 

722, 144 Miss. 266. 

42 C.J. P 1344 note 80. 

52. K.I.—State v. Buchanan, 79 A. 

1114, 32 R.X. 490. 

42 C.J. p 1344 note 81. 

53. N\J.—Baker v. Court of Special 
Sessions in and for Essex County, 

15 A.2d 102, 125 N.J.Law 127. 


er rate under the circumstances, there has been no 
violation of the statute. 50 On the other hand, if 
an automobile is operated at a speed greater than 
is reasonable or proper, it may constitute an offense 
even though the actual speed of the vehicle was 
less than the rate set out in the prima facie clause. 57 

§ 642. -Intent 

Under some statutes intent Is not an element of the 
offense of driving at an excessive speed. 

A statute which makes it an offense to operate 
a motor vehicle at a greater than a specified rate 
of speed does not make the intent of the driver an 
element of the offense, 58 and the only intention 
necessary to render a violator liable is the doing 
of the prohibited act. 59 It has been held, however, 
that, where the statute creating the offense provides 
punishment only for a willful violation, no offense 
has been committed unless the act of speeding was 
willfully done. 00 

§ 643. - Persons Liable 

Ordinarily the only person liable for a violation of a 
speed statute is the one who was actually operating the 
motor vehicle at the time. 

Ordinarily the only person liable for a violation 
of a speed statute is the one who was actually op¬ 
erating the vehicle at the time. 01 It has been held, 
however, that one who, being present in the car, 
such as the owner, participates in, or is responsible 
for, the running of the machine at the illegal rate 
of speed may also be guilty. 02 Where the offense 
is a misdemeanor, all who participate in its com¬ 
mission are principals and may be charged and 
convicted as such. 63 Under a statute which pro¬ 
hibits the owner of a motor vehicle, who is rid¬ 
ing therein, to cause or permit it to proceed at a 

56. Ill.—People v. Lloyd. 178 Ill. 
App 66. 

Mass—Common wealth v. Cassidy, 96 
N.E 214. 209 Mass. 24. 

57. Mass —Commonwealth v. Cassi¬ 
dy, supra. 

58. Ill—People v. Thexton, 188 Ill. 
App. 2. 

Tex— Goodwin v. State, 138 S.W. 399, 
63 TexCr. 140. 

59. Tex.—Goodwin v. State, supra. 
42 C.J. p 1344 note 86. 

60. Ill.—reople v. Bibsteln, 234 Ill. 
App. 440. 

61. Pa,—Commonwealth ▼. David, 15 
Pa.Dist. 793. 

42 C.J. p 1346 note 90. 

62. Mass.—Commonwealth v. Sher¬ 
man, 78 N.E. 98. 191 Mass. 439. 

63. Mass.—Commonwealth v. Sher¬ 
man, supra. 


Construction 

The phrase "prima facie unlawful,” 
as used in the section of statute pro¬ 
viding that it shall be "prima facie 
unlawful" for a person to exceed any 
of the enumerated speed limitations 
for drivers of vehicles, does not car¬ 
ry any implication that the act of 
exceeding the speed limit is purged 
of unlawfulness because, notwith¬ 
standing such excessive speed, care 
is used in driving.—Baker v. Court 
of Special Sessions In and for Essex 
County, supra. 

54. Mass.—Commonwealth v. Cassi¬ 
dy, 95 N.E, 214, 209 Mass. 24. 

42 C.J. p 1344 note 74. 

55. Ill.—People v. Lloyd, 178 Ill.App. 
66 . 

Mass.—Commonwealth v. Cassidy, 95 
N.E. 214, 209 Mass. 24. 
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greater speed than that prescribed, an owner rid¬ 
ing in his automobile is liable for a violation by 
his chauffeur of a regulation as to speed at which 
a street corner may be turned. 64 

Exemptions. Police officers in the discharge of 
their duty 65 or members of the military or naval 
service of the United States acting in case of mil¬ 
itary necessity in time of war 66 are not chargeable 
with a violation of speed regulations, although no 
specific exemption may be made in their favor. 
The operator of a government mail truck has been 
held not exempt from such a regulation. 67 A phy¬ 
sician is not exempt from such regulation unless 
the regulation so provides, 68 although he may some¬ 
times be excused, within the discretion of court, 
for a violation committed while hastening to a 
bona fide emergency case. 66 

§ 644. - Defenses 

Any valid defense may be interposed In a prosecution 
for a violation of a speed statute. 

Any valid defense may be interposed in a prosecu¬ 
tion for a violation of a speed statute. 70 Control 
of the vehicle by a third person riding in it docs 
not relieve the driver from liability 71 unless he 
was acting under duress. 72 The exercise of care 
by accused is not a defense to driving at a speed 
in excess of the maximum fixed by statute, 73 al¬ 
though it may be where the charge is of operating 
a vehicle at a speed greater than was reasonable 
and proper under the circumstances. 74 Violations 
by the other drivers without molestation are no de¬ 


fense, 7 * 5 nor is the fact that speed was occasioned 
by an attempt to elude service of a warrant 76 or 
to escape an unlawful arrest. 77 If a statute creat¬ 
ing the offense is repealed without a saving clause, 
there can be no prosecution or punishment for a 
violation of it before the repeal, 78 even though a 
prosecution has been begun, 79 and, of course, where 
the repealing statute went into effect before the 
commission of the offense no prosecution or convic¬ 
tion can be maintained. 80 

§ 645. -N6tice of Intended Prosecution 

Matters with respect to arrests for violations 
of the laws relating to the operation of motor ve¬ 
hicles are discussed in Arrest § 1 et seq. Proceed¬ 
ings preliminary to a criminal prosecution gener¬ 
ally are considered in Criminal Law §§ 300-366. 

For a discussion of English cases with respect 
to notice of intended prosecution see 42 C.J. p 
1345 notes 21, 22. 

Examine Pocket Parts for later cases. 

§ 646. -Indictment, Information, or Com¬ 

plaint 

General rules as to the form and sufficiency of In* 
dictments, informations, and complaints usually apply in 
prosecutions for violations of the speed laws. 

The rules as to the form and sufficiency of com¬ 
plaints, informations, and indictments generally ap¬ 
ply in prosecutions for violations of the speed 
laws. 81 All the essential elements of the crime as 
defined by the statute creating it must be alleged 8 - 


64. N.Y.—People v. Colon, 148 N.Y. 

S. 321. 85 Misc. 229. 

66. Wash.—State v. Gorham, 188 P. 

457, 110 Wash. 330, 9 A L.R. 365. 
State guns protector 

A state game protector who, in 
driving automobile to investigate a 
complaint that some one was en¬ 
gaged in illegal trapping, exceeded 
speed restrictions and who departed 
from his direct route to pick up a 
companion for apparently personal 
reasons was held subject to the re¬ 
strictions of a speed ordinance of the 
municipality as against contention 
that he was driving a police vehicle 
within the meaning of statute except¬ 
ing such vehicles—City of Rochester 
v. Lindner, 4 N.Y.S.2d 4, 167 Misc. 
790. 

66. R.I.—State v. Burton, 103 A. 
962, 41 Xl.I. 303, L.R.A.1918F, 559. 

67. Cal.—People v. Don Carlos, 117 
P.2d 748, 47 Cal.App.2d Supp. 963. 

Va. —Hall v. Commonwealth, 105 S.E' 
551, 129 Va* 738. 

6 & N.Y.-—People v. Seidler, 176 N.Y. 
8. 677, 107 Misc. 67. 


69. N.Y.—reoplc v. Seidler, supra. 

70. Miss.—While v. City of Phila¬ 
delphia, 19 So.2d 493, 197 Miss. 1G6, 
suggestion of error overruled 19 
So 2d 744, 197 Miss. 166 

Mail truck 

The fact that the operator of a 
mail truck was late in the discharge 
of his duty and was trying to make 
up time, did not constitute a defense. 
—People v. Don Carlos, 117 P.2d 748, 
47 Cal.App.2d Supp. 863. 

71. Tex—Goodwin v State, 138 S. 
W. 399, 63 Tox.Cr. 140. 

72. Tex.—Goodwin v. State, supra, 

73. R.I.—State v. Buchanan, 79 A. 
1114, 32 li.I. 490. 

74. R.l.—State v. Buchanan, supra. 

75. 111.—People v. Beak, 126 N.E. 
201, 291 111. 449. 

76. Me.—State v. Freeman, 119 A. 
668, 122 Me. 294, 29 A.L.R. 881. 

77. Ga.—Murphy v. City of Atlanta, 
14 S.E.2d 232, 64 Ga.App. 752. 

78. Tex.—Ex parte Wright, 199 S.W. 
486, 82 Tex.Cr. 247. 
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79. Tex.—Ex parte Wright, supra. 

80. Tex—Ex parte Wright, supra. 

81. NY.-—People v. Bruno, 43 N.Y.S. 
2d 942. 

Wis— Seely v City of Milwaukee. 248 
N.W. 912, 212 Wih. 124. 

42 C.J. p 1345 note 28. 

Formal complaint 

(1) In proceeding for violating 
speed ordinance, while it would have 
been better practice on objection 
made in municipal court to have filed 
formal complaint, failure to do so 
was not fatal defect.—Seely ▼. City 
of Milwaukee, supra. 

(2) In absence of objection by ac¬ 
cused when he appeared in district 
court charged with violating speed 
ordinance, statement of offense en¬ 
tered by the clerk constituted suffi¬ 
cient complaint.—Seely v. City of 
Milwaukee, supra. 

82. Ala.—Brown v. State, 24 So.2d 
450, 32 Ala.App. 246. 

Cal.—People v. Banat. 100 P.2d 874, 
89 Cal.App.2d Supp. 765. 
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with certainty 8 * so as to inform accused of the 
charge which he has to meet. 84 

An information must identify the particular speed 
law whose provision accused is charged with vio¬ 
lating, 85 and, where the offense is created by an 
ordinance enacted under a statute prescribing cer¬ 
tain conditions precedent to the operation of such 
ordinance, the information must set forth the due 
adoption of the ordinance 86 and the performance 
of all the requirements of the statute. 87 

Erection of speed limit signs. Where the effec¬ 
tiveness of a local speed regulation depends on the 
placing of speed limit signs on the highway, the 
information must allege the erection of a sign with 
the inscription required by the statute at the place 
where the excessive speed was to be reduced. 88 
However, where the statute required the placing 
of such signs only in certain territories outside of 
city limits, the erection of the signs need not be 
alleged when the charge is of speeding within the 
city limits. 89 

Intent. If required by the statute, an information 
in an unlawful speed prosecution must charge a 
willful violation of the speed law. 00 

Place . Generally, where the commission of the 


offense of speeding as defined by the statute de¬ 
pends on the character of the place where the act 
was done, the place of commission must be al¬ 
leged. 91 There need be no allegation, however, 
as to the particular point or place at which the al¬ 
leged offense was committed where the act charged 
is a violation of the law if committed anywhere 
within the jurisdiction. 92 So, where an ordinance 
prohibits the operation of an automobile above a 
prescribed rate of speed in the built-up portions 
of the city, it is sufficient to allege that the act was 
committed within “the built up portion of the city” 
and within the corporate limits thereof, 93 it being 
unnecessary to allege upon what particular street 
in the corporate limits the unlawful speeding was 
done. 94 In a prosecution for exceeding the speed 
limit on a highway where the contiguous territory 
is closely built up in violation of a statute defining 
such territory, it is unnecessary for the complaint 
to specify in what manner the highway therein de¬ 
scribed was closely built up. 95 Similarly, although 
the phrase “closely built up” as used in a speed 
regulation is separately defined by the statute with 
reference to the residential and bus.ness portions, 
it is unnecessary for a complaint charging a vio¬ 
lation on a particular highway in a city to furnish 
information in addition in order to enable defend- 


Ga— -Perry v. State, 8 S E 2d 425, 62 
Ga.App 115. 

N.Y.—People v. Dc Gironimo, 15 N.Y 
S 2d 1017, 172 Misc. 1100 
NO—State v Crayton, 100 SB 018. 

214 NC 570. 

42 C J. p 13 16 note 20. 

Lack of jurisdiction to determine 
speed limit 

An information would not lie 
against accused for operating auto¬ 
mobile on public highway on street 
within city in excess of speed limit 
fixed by commissioner of motor ve¬ 
hicles since the speed limit in urban 
residence districts was fixed by stat¬ 
ute, and the commissioner was with¬ 
out jurisdiction to determine speed 
limit in such districts.—State v. 
Langley, 26 A.2d 368, 92 N.H. 136. 
Affidavit held sufficient 
Miss.—White v. City of Philadelphia, 
19 So.2d 493, 197 Miss. 166, sugges¬ 
tion of error overruled 19 So.2d 744, 
197 Miss. 166. 

Complaint held snffioient 
Ala—Chergotakos v. City of Gads¬ 
den, 166 So. 434, 27 Ala.App. 100. 
Information held snffioient 
N.Y.—People v. Bruno, 43 N.Y.S.2d 
942. 

42 C.J. p 1346 note 29 [a]. 

Indictment or information held in¬ 
sufficient 

N.Y.—People v. Marlcetos, 54 N.Y.S. 
2d 557. 


Ohio—State v Blair, 157 N.E. 801, 
24 Ohio \pp. 413. 

42 C J. p 1346 note 29 [b]. 

83. N Y.—People v. Bruno, 43 N.Y.S 
2d 94 2. 

42 CJ. p 1343 note 39, p 1346 note 

30. 

Surplusage may be rejected and 
will not invalidate the indictment or 
information—People v. Willcox, 37 
N.Y.S 2d 127—42 C.J. p 1346 note 30 
[<] 

84. Pa—Commonwealth v. Weber, 
33 Fa.Dist. & Co. 4 88, 30 Mun L.H. 
93. 

42 C J. p 1346 note 31. 

Information held sufficient 

N.Y—People v. Heed, 57 N.Y.S 2d 902, 
185 Misc. 908—People v. Hirshon, 
43 N.Y.S.2d 764. 

42 C.J. p 1346 note 31 [a]. 

85. Pa.—Commonwealth v. Radom- 

ski, 55 Pa Dist & Co. 77, 62 Montg 
Co. 9, 38 Mun.L.R. 156—Common¬ 
wealth v. Miller, Quar Sess., 57 
Dauph Co. 325—Commonwealth v. 
McKinley, 38 Mun.L.R. 82, 94 

Piltsb.Log.J. 419. 

42 C.J. p 134(6 note 40. 

86. N.Y.—People v. Bell, 148 N.Y.S. 
753, 31 N.Y.Cr. 370. 


88. N.Y.—People v Bell, supra. 

42 C J. p 1316 note 45. 

Information held sufficient 

An information charging violation 
of speed law established by munici¬ 
pality as authorized by vehicle and 
U a flic law which did not allege that 
eity had erected signs warning mo¬ 
torists of speed limitations as re¬ 
quired by the state law was held suf¬ 
ficient on theory that allegation of 
adoption of ordinance included im¬ 
pliedly an allegation of placing of 
signs —People v. Schrader, 16 N.Y.S. 
2d 424, 172 Misc. 246. 

89. RI —Stute v. Buchanan, 79 A. 
1114, 32 HI. 490. 

99. Ill.—People v. Ribstcin, 234 Ill 
App 410. 

91. W.Va—State v. Lantz, 111 S E. 
766, 90 W.Va 738, 26 A.L.R. 894 

42 C.J. p 1347 note 51. 

92. W.Va—State v. Lantz, supra. 

42 C.J. p 1347 note 52. 

93. R.I.—State v. Buchanan, 79 A. 
1114, 32 R.I. 490. 

Tex—White v. State, 198 S.W. 964, 
82 Tex.Cr. 274. 

94. Tex.—White v. State, supra. 

95. R.I.—State v. Buchanan, 79 A. 
1114, 32 R.I. 490. 

42 C.J. p 1347 note 55. 


87. N.Y.—People v. Bell, supra. 
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ant to ascertain whether he is charged with ex¬ 
ceeding the statutory speed limit in a business or 
in a residential section of the city. 96 

Rate of speed. An averment as to the speed al¬ 
leged to have been unlawful has been held essen¬ 
tial. 97 

Second offense. Where a prosecution as a mis¬ 
demeanor is authorized only on a second violation 
of the speed laws, the information must contain 
an allegation to the effect that this was accused’s 
second offense. 98 

Language of statute. Generally a complaint, in¬ 
formation, or indictment charging the offense of 
unlawful speeding in the language of the statute 
or ordinance creating the offense, 99 or in substan¬ 
tially similar language, 1 is sufficient. Where such 
statute or ordinance, however, fails to set out the 
facts constituting the offense sufficiently to apprise 
accused of the precise nature of the charge against 
him, 2 or so that he may be able to avail himself 
of his acquittal or conviction as a protection against 
further prosecution for the same offense, 3 a more 
particular statement of the necessary facts will 
be required in the charge. 4 

Where a statute applicable to all public high¬ 
ways prohibits the driving of motor vehicles at 
a speed greater than is reasonable and proper, hav¬ 
ing regard to the traffic, use of the way, etc., an 
information in the language of the statute is suffi¬ 
cient, although it docs not charge the character of 
the public way 5 or specify with further particularity 
the circumstances and conditions existing on the 


highway which rendered the speed unreasonable 
or improper. 6 

Bill of particulars. Subject to the general rules 
pertaining to the allowance of 'bills of particulars 
in criminal prosecutions, where a party accused of 
a speed violation cannot prepare his defense be¬ 
cause of lack of information or particularity in 
the averments of the charge, he may demand a bill 
of particulars, 7 and on a proper showing the pros¬ 
ecuting attorney will be required to furnish him 
therewith. 8 

Issues, proof, and variance. As in the case of 
criminal prosecutions generally, the evidence in a 
prosecution for a violation of a speed law must 
conform to the allegations of the information. 9 

§ 647. - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumption* and Burden of Proof 

Subject to statutory variations, general rules apply 
with respect to presumptions and burden of proof In a 
prosecution for a violation of a speed statute. 

Ill a prosecution for a violation of a speed stat¬ 
ute, the burden is on the prosecution to establish 
all the essential elements of the offense 10 and the 
guilt of accused. 11 It must establish that the par¬ 
ticular statute on which the prosecution is based 
was violated 12 by accused, 13 that the place of the 
commission of the alleged offense of speeding was 
within the venue as laid, 14 and that it was com- 


90b R.I.—State v. Buchanan, supra. 

97 . Neb.—Wagner v. State. 206 N.W. 
732, 114 Neb. 171. 

42 C.J. P 1347 note 69. 

Bp**d need not be specified 

An information, under a statutory 
provision which does not prescribe a 
definite speed limit, need not specify 
the speed at which accused was trav¬ 
eling.—Commonwealth v. Weber, 33 
Pa.Dist. & Co. 488. 30 Mun.L R. 93. 

98 . Pa.—Commonwealth v. Pfeiffer, 
36 Pa.Co. 476. 

99 . Ind.—Smith v. State, 116 N.E. 
943, 186 Ind. 252. 

42 C.J. p 1346 note 36. 

Negativing exceptions 

An exception contained in the en¬ 
acting clause of the statute must he 
negatived.—Byrd v. State, 129 S.W. 
620, 69 Tex.Cr. 613—42 C.J. p 1347 
note 61. 

1. Wash.—State v. Randall, 182 P. 

576, 107 Wash. 695. 

8. W.Va.—State v. Lantz, 111 S.E. 

766, 90 W.Va. 736, 26 A.L.R. 894. 

42 C.J. p 1346 note 37. 


3. Ohio—State v. Rhoades, 20 Ohio 
N I\,N K . 372. 

Wash—Slate v. Randall, 182 P. 676, 
107 Wash. 695. 

4. W.Va—State v. Lantz, 111 S.E 
766, 90 WVa 738, 2G A L.R. 894. 

42 C.J. p 1346 note 39. 

5. Ill.—People v. Levin, 181 Ill.App. 
429. 

6. Ohio —State v. Rhoades, 20 Ohio 
N.P.N S, 372. 

7. W.Va—State v. Lantz, 111 S.E. 
766, 90 W.Va. 738, 26 A.L.R. 894. 

8. W.Va.—State v. Lantz, supra. 

42 C.J. p 1346 note 34. 

9 . N.Y.—People v. De Gironimo, 15 
N.Y.S.2d 1017, 172 Misc. 1100. 

Bvidence held inadmissible 

N.Y.—People v. De Gironimo, supra. 

10. N.Y.—People v. Shoen, 256 N.Y. 
S. 390, 142 Misc. 788. 

N.D.—State v. Johnson, 16 N.W.2d 
873, 73 N.D. 626. 

Okl.—Scott v. State, 108 P.2d 189, 71 
Okl.Cr. 64. 


Pa—Commonwealth v. Anspach, 4 A. 
2d 203, 134 Pa Super. 369—Com¬ 
monwealth v. Messner, Quar.Sess., 
33 Del.Co. 414. 

Accuracy of officer’s speedometer 

In some jurisdictions the prosecu¬ 
tion has the burden of showing that 
the officer’s speedometer has been 
tested for accuracy as prescribed by 
statute.—Commonwealth v. Leitzel, 
40 Pa.Dist. & Co. 410—Common¬ 
wealth v. Penman, 36 Pa.Dist. & Co. 
634—Commonwealth v. Harvey, Pa. 
Com.Pl., 49 Dauph.Co. 43. 

11. Ill.—People v. Lloyd, 178 Ill. 
App. 66. 

Mass.—Commonwealth v. Cassidy, 95 
N.E. 214, 209 Mass. 24. 

42 C.J. p 1348 note 80. 

12. Ind.—Smith v. State, 116 N.E. 
943, 186 Ind. 252. 

42 C.J. p 1348 note 81. 

13. Pa.—Commonwealth v. Bacon, 
35 Pa.Co. 429. 

14. Wash.—Spokane v. Knight, 185 
P. 106, 96 Wash. 403. 
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mitted within the statutory period of limitations 
•before the commencement of the prosecution. 16 
Where the placing of speed-limit signs is required 
by the statute, the erection of the proper signs must 
be established. 16 The knowledge of the driver as 
to the provisions of a statute limiting the speed of 
motor vehicles is presumed. 17 

In a prosecution for violation of a municipal or¬ 
dinance, the burden of showing that a legal ordi¬ 
nance has been duly adopted and that statutory re¬ 
quirements relating to its enactment have been 
duly complied with rests on the prosecution, 18 
unless such facts are admitted, 19 and a conviction 
without such proof cannot be sustained. 20 

Exemption. The burden of proving that he is 
exempt from liability to prosecution has been held 
to be on accused. 21 

Unnecessary allegations. Although it was unnec¬ 
essary to the charging of an offense to allege upon 
what particufar street in the jurisdiction the act 
of unlawful speeding was committed, where an in¬ 
dictment charges the crime as done upon a named 
street, the prosecution must prove that the act 
charged was done upon the street alleged. 22 How¬ 
ever, an information alleging that the act of speed¬ 
ing occurred upon a public highway within the ju¬ 
risdiction of a park commission need not be proved, 
where there is another allegation in the informa¬ 
tion that the violation occurred upon a public high¬ 
way in the city and that fact was proved. 23 


Under pritna facie evidence provisions. In a 
prosecution under a statute which makes it an of¬ 
fense to drive an automobile at a speed greater 
than is reasonable and proper under the circum¬ 
stances and also provides that driving in excess of 
certain rates of speed in designated localities shall 
be prima facie or presumptive evidence that the 
motor vehicle is being operated at the prohibited 
rate of speed, proof that accused operated an au¬ 
tomobile at a rate of speed in excess of that speci¬ 
fied in the statute does not establish the commission 
of an offense by him, 24 but merely establishes a 
prima facie case. 25 Such a provision is merely 
a rule of evidence, 26 raising a rebuttable presump¬ 
tion, 27 which may be overcome by the evidence. 28 
The operation of this statutory presumption does 
not change the burden on the prosecution to prove 
the guilt of accused, 29 but simply requires that in 
the absence of explanatory or contradictory evi¬ 
dence the finding shall be in accordance with the 
proof establishing the prima facie case. 30 Where 
a prima facie case under the statute is made out, 
and accused offers no evidence to meet it, the prima 
facie case becomes conclusive and justifies a finding 
of guilty. 31 

b. Admissibility 

In the absence of special statutory provisions, the 
rules governing the admissibility of evidence In criminal 
cases generally apply to a prosecution for a violation of 
the speed laws. 

In the absence of special statutory provisions, 32 


15. Ind.—Buchanan v State, 113 N. 

E 726, 185 Ind. 222. 

42 C.J. P 1348 note 84. 

16* N.Y.—People v. Schrader, 16 N 
Y.S 2d 424, 172 Misc. 246—People v. 
Hirshon, 43 N.Y S.2d 764. 

Pa.—Commonwealth v. Anspach, 4 A. 

2d 203, 134 Pa Super. 369. 

42 C.J. p 1348 note 86. 

Prima facie case 

In prosecution for violating a city 
speed limitation ordinance, after 
prosecution has established that city 
has complied with statute making 
erection of signs notifying motorists 
of city speed limitation a condition 
precedent to enactment of city ordi¬ 
nance, the prosecution have proved a 
prima facie case, and any further at¬ 
tack on ordinance must rest on ac¬ 
cused.—People v. Schrader, 16 N.Y. 
S.2d 424, 172 Misc. 246. 

17 . Ill.—People v. Camberis, 130 N. 
E. 712, 297 Ill. 455—People v. Falk- 
ovltch, 117 N.E. 398. 280 Ill. 321, 
Ann.Cas.l918B 1077. 

18 . N.T.—People v. Travis, 178 N.E. 
762, 257 N.Y. 474—People v. Schra¬ 
der, 16 N.Y.S.2d 424, 172 Misc. 246 


—People v. Shorn, 256 N.Y.S. 390, 
142 Misc. 788 
42 CJ p 1348 note 89. 

19. Mass —Commonwealth v. Sher¬ 
man, 78 N E. 98, 191 Mass. 439. 

20. NY.— People v. Traina, 165 N.Y. 
S 1015. 92 Misc. 82. 

21. Mo.—City of Brentwood v. Nal- 
ley, App., 208 S.W.2d 838. 

22. Ca.—Nalls v. State, 107 S.E. 354, 
27 Ca.App. 38. 

42 C..1 p 1348 note 92. 

23. Ill. —People v. Hood. 191 Ill.App. 
33. 

24. Cal.—Ex parte Moseley, 45 P.2d 
241, 6 Cal.App.2d 654. 

N.Y.—People v. Gironimo, 15 N.Y.S. 

2d 1017, 172 Misc. 1100. 

42 C.J. p 1348 note 95. 

25. Cal.—Ex parte Moseley, 45 P.2d 
241, 16 Cal.App.2d 654. 

N.Y.—People v. Gironimo, 15 N.Y.S 2d 
1017, 172 Misc. 1100. 

N.C.—State v. Crayton, 199 S.E. 918, I 
214 N.C. 579. 

42 C.J. p 1348 note 96. 

28. N.Y.—People v. Brown, 33 N.Y.S. 
2d 58. 

27. N.Y.—People v. Brown, supra. 
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28. Cal.—Ex parte Moseley, 45 P.2d 
241. 6 Cal App 2d 654. 

N.Y.—People v. Gironimo, 15 N.Y.S. 
2d 1017, 172 Misc. 1100—People v. 
Brown, 33 N.Y.S 2d 58. 

42 C J. p 1348 note 97. 

Burdoia of proof on accused 

In prosecution for violation of or¬ 
dinance prohibiting unreasonable 
speeds and making speed m excess 
of thirty-five miles per hour prima 
facie unlawful, burden of proof was 
cast on accused, on proof of a speed 
greater than thirty-five miles per 
hour—City of Cincinnati v. Cramer, 
27 N.E.2d 406, 63 Ohio App. 526 

29. Mass —Commonwealth v. Cassi¬ 
dy, 95 N.E. 214, 209 Mass. 24. 

42 C.,7. p 1348 note 98. 

30. Ill.—Morrison v. Flowers, 139 N. 
E. 10, 308 Ill. 189. 

31. Miss.—White v. City of Phila¬ 
delphia. 19 So 2d 493, 197 Miss. 166, 
suggestion of error overruled 19 
So.2d 744, 197 Miss. 166. 

42 C.J. p 1348 note 1. 

32. Cal.—People v. Stewart, 288 P. 
57, 107 Cal.App., Supp. 757. 

lyidiaot based oa nss of spssd traps 
Under some statutes which have 
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the rules governing the admissibility of evidence 
in criminal cases apply to prosecutions for viola¬ 
tion of the speed laws. 33 Measurements obtained 
by use of a speedometer have been held admissible 
to show the rate of speed at which an automobile 
was being driven. 34 Evidence that a certain make 
of speedometer is in use in many police departments 
in official testing is not admissible to prove the ac¬ 
curacy of this kind of speedometer in general or 
of the particular one in question. 35 A statutory 
provision that an official certificate as to the accura¬ 
cy of a speedometer on an officers motor vehicle 
shall be competent and prima facie evidence of 
the fact has been held to be invalid. 36 

c. Weight and Sufficiency 

In the absence of special statutes, the rules governing 


the weight and sufficiency of the evidence In criminal 
cases apply in a prosecution for a violation of a speed 
statute. 

In the absence of special statutes, 37 the rules gov¬ 
erning the weight and sufficiency of the evidence 
in criminal cases apply in determining whether 
the evidence in a prosecution for a violation of a 
speed statute is sufficient to sustain a conviction. 38 
These general rules also control as to the suffi¬ 
ciency of the evidence to establish the essential 
facts necessary to constitute the offense charged 
and to authorize a prosecution therefor, 39 such as 
jurisdiction or venue, 40 the existence of the speed 
ordinance on which the prosecution is based, 41 
the identity 4 ' 2 and participation 43 of accused, the 


been held valid, evidence of speed vi¬ 
olations obtained by operation of 
speed traps is declared incompetent 
and inadmissible in the trial of the 
person arrested for such offense.— 
Fleming v. Orange County Super 
Ct., 238 F. 88, 106 Cal. 344. 

Testimony held competent 

Testimony of officer arresting 
speeder while on highway for pur¬ 
pose disconnected with vehicle uct 
was hold competent, even though he 
used automobile without distinctive 
color.—People v. Stewart, 288 P. 57, 
107 Cal.App , Supp 757. 

33. Ga—Punahoo v. State, 167 S.E. 
614, 46 Ga.App. 310. 

42 C J. p 1348 note 4. 

Ordinances 

In proceeding for violating speed 
ordinance, admission of ordinances 
was not error. Rince municipal court 
must take judicial notice of ordi¬ 
nances.—Seely v. City of Milwaukee, 
248 N.W. 912, 212 Wis. 124. 

34. Wash—Spokane v. Knight, 165 
P. 105, 96 Wash. 403. 

42 C J. p 1349 note 8. 

36. R T.—State v. Buchanan, 79 A. 
1114, 32 R.l. 490. 

42 C.J. p 1349 note 10. 

36» Pa.—Commonwealth v. Baddorf, 
42 Pa.l>ist. & Co. 27'6, 51 Dauph Co. 
75—Commonwealth v. Obenreder, 
40 PaDist. & Co. 165. 

37. Prima facie evidence 

The Rtatute providing that speed 
in excess of that determined by com¬ 
missioner of motor vehicles shall be 
prima facie evidence that such speed 
is not reasonable and safe, means 
that It shall be evidence sufficient to 
support a verdict if one should he 
found—State v. Langley, 26 A.2d 368. 
92 N.H. 136. 

Unsupported evidence of one ollloer 

Under some statutes designed to 
eliminate speed traps, a conviction 
cannot be had except on the testimo¬ 


ny of two peace officers stationed at 
each end of a measured stretch — 
Commonwealth v. Kurtz, 33 Ta Dist. 
& Co. 661. 

38. Ta —Commonwealth v. Zook, 
Quar Sesa., 29 Mun L R. 100. 

Prima facie case 

Commonwealth made prima facie 
case of violating statutory speed lim¬ 
it through ariesting officer who tes¬ 
tified that inspection of speedometer 
on his automobile bad been made 
within thirty days prior to alleged 
violation, that he was present and 
observed tost as it was made, that he 
followed accused on highway for 
more than one-quarter of mile and, 
from reading of his speedometer, de¬ 
termined that accused was driving 
his automobile at speed in excess of 
legal limit —Commonwealth v. Par¬ 
ish, 10 A.2d 896, 138 l*a Super. 693. 

Bvidenoe held sufficient 

Cal—People v. Don Carlos, 317 P.2d 
748, 47 Cal App 2d Supp 863 
Ga.—Cain v. State, 35 S E 2d 18, 72 
Ga App. 733—Pugh v. State, 13 S. 
E.2d 41, 64 Ga.App. 267. 

Kan.—State v. Blake, 298 P. 748, 133 
Kan. 152. 

Miss—White v. City of Philadelphia, 
19 So 2d 493, 197 Miss. 166, sugges¬ 
tion of error overruled 19 So.2d 744, 
197 Miss. 166. 

N.T.—People, on Complaint of Lu¬ 
cius, v. Herman, 20 N.Y.S 2d 149, 
174 Misc. 235—People v. Hirshon, 
43 N.Y.S 2d 764—People v. Willcox, 
37 N.Y.S.2d 127. 

Ohio.—City of Cincinnati v. Cramer, 
27 N.E 2d 406, 63 Ohio App. 626. 
Old.—Torgeson v. State, 281 P. 812, 
45 OklCr. 50. 

Pa—Commonwealth v. Parish, 10 A. 
2d 896, 138 Pa Super. 593—Com¬ 
monwealth v. Reber, 46 Pa.Dist. & 
Co. 411, 58 Montg Co. 444. 

Tex.—Scott v. State, 114 S.W.2d 6<64, 
134 Tex.Cr. 191. 

42 C.J. p 1349 note 19 [a]. 
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Evidence held Insufficient 

Ill —People v. Trekaliotis, 8 N.E 2d 
388, 290 Ill App 605 
N Y.—People v. Brown, 33 N.Y.S.2d 
58. 

OKI—Scott v. State. 108 P 2d 189, 71 
OklCr. 54 - -Cole v. State, 104 P.2d 
981, 70 Okl Cr. 109. 

Pa—Commonwealth v. Baddorf, 42 
PaDist. & Co 276, 51 Dauph.Co. 75 
—Commonwealth v Mehelic, Quar. 
Sess , 21 Wash Co 109. 

42 C J. p 1349 note 19 [b]. 

39. DC—Loliman v District of Co¬ 
lumbia, Men App., 51 A 2d 382. 

N.Y.—People, on Complaint of Lu¬ 
cius. v. Herman, 20 N.Y S 2d 149, 
174 Misc. 235. 

Pa.—Commonwealth v. Harvey, Com 
PI , 49 Dauph Cn 43. 

Va—Hall v. Commonwealth, 105 S.E. 
551, 129 Va. 738. 

Accuracy of officer’s speedometer 

Pa—Commonwealth v. Leitzel. 40 Pa. 
Dlst & Co 410—Commonwealth v. 
Penman, 36 Pa.Dist. & Co. 631— 
Commonwealth v. Hilands, 36 Pa. 
Dist. & Co. 472. 

40. Mo.—City of St. Louis v. Lee, 
App., 132 S.W.2d 1055. 

Wis.—Seely v. City of Milwaukee, 
248 N.W. 912, 212 Wis. 124. 

42 C.J. p 1349 noto 21. 

41. N.Y.—People v. Averill, 208 N. 
Y.S. 774, 124 Misc. 383. 

42 C.J. p 1349 note 22. 

42. Tex.—-Allen v. State. 169 S.W. 
1151, 74 Tex.Cr. 623. 

42 C.J. p 1349 note 23. 

43. Mass—Commonwealth v. Sher¬ 
man, 78 N.E. 98, 191 Mass. 439. 

Bvidenoe held sufficient 
Ga.—Smith v. State, 38 S E.2d 639, 
74 Ga.App. 17—Mitchell v. State, 38 
S.E.2d 95, 73 Ga App. 831—Walden 
v. State, 36 S.E 2d 886, 73 Ga.App. 
472. 

Mass.—Commonwealth v. Sherman, 
78 N.E. 98. 191 Mass. 439. 
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place where the offense was committed, 44 and the 
erection of speed signs. 46 

§ 648. -Questions of Law and Fact 

In a prosecution for unlawful speeding it is the prov¬ 
ince of the Jury, where the evidence Is conflicting and is 
sufficient to warrant a submission to them, to determine 
questions of fact. 

In a prosecution for unlawful speeding it is the 
province of the jury, where the evidence is con¬ 
flicting and is sufficient to warrant a submission to 
them, 46 or for the court, trying a case without a 
jury, to determine as a question of fact such mat¬ 
ters as the rate of speed at which the vehicle in 
question was being driven; 47 whether the speed 
was greater than was reasonable and proper, hav¬ 
ing regard tj the traffic and other circumstances; 48 
the amount of traffic upon the highway at the time 
of the alleged violation; 49 and the accuracy of 
the speedometer used by a witness. 50 Where a 
prima facie case is established by virtue of a stat¬ 
utory provision 51 and evidence is introduced in 
rebuttal, it becomes a question for the jury, or the 
court trying the case without a jury, to decide on 
the whole evidence whether the presumption raised 
by the prima facie case has been overcome 5 “ 

§ 649. - Instructions 

The court should instruct file Jury fully and correctly 
with respect to the law of the case. 

In accordance with the rules applicable in crim¬ 
inal cases generally the court, in a prosecution for 
unlawful speeding, should submit the case to the 
jury with full and accurate instructions applicable 
to the issues, and should not give instructions which 
are misleading or erroneous. 53 


S 650 

§ 650. —— Judgment, Sentence, Punish¬ 
ment, and Review 

a. Judgment, sentence, and punishment 

b. Review 

a. Judgment, Sentence, and Punishment 

General rules usually apply with respect to Judgment, 
sentence, and punishment in a prosecution for violating 
the speed laws. 

General rules usually apply with respect to a 
judgment of conviction or sentence in a prose¬ 
cution for a violation of the speed laws. 54 Under 
a penal statute which prohibits more than one pun¬ 
ishment for single acts which may constitute dis¬ 
tinct offenses under different provisions of law, it is 
improper for a court to render two separate sen¬ 
tences of conviction in a prosecution for a single 
act' of speeding within a municipality which consti¬ 
tuted a violation of both the municipal and state 
speed laws. 55 In such a case the trial court can 
properly proceed under either the state law or the 
municipal ordinance, but not under both. 56 It is 
not necessary to fix and determine the number of 
days of imprisonment as the alternative in a sen¬ 
tence for unlawful speeding where the statute it¬ 
self provides for this. 57 Similarly, in the judgment 
for a conviction obtained in a summary proceed¬ 
ing for the collection of a penalty for unlawful 
speeding, it is not necessary to state to whom tho 
fine is payable where the statute itself specifies the 
party entitled. 58 Where an accused is being tried 
for a second offense and is liable, therefore, to 
a more severe punishment, it has been held that 
everything necessary to authorize the higher pen¬ 
alty should be distinctly^ found by the magistrate 
so that it may clearly appear that the sentence is 
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44 . N.Y.—People v. Hirshon, 43 N. 

Y S.2d 764. 

42 C J. p 1349 note 26. 

45. N.Y.—People v. Schrader, 16 N. 

Y S 2d 424, 172 Misc 246 

Pa.—Commonwealth v. Anspach, 4 A. 

2d 203, 134 Pa.Super. 369. 

42 C.J. P 1349 note 26. 

46 . Pa.—Commonwealth v. Kurtz, 33 
Pa.DIst. & Co 661. 

42 C.J. P 1360 note 38. 

47 . Minn —State v. Skahcn, 190 N. 
W. 794, 153 Minn. 492. 

42 C.J. p 1360 note 39. 

48. Wis. — Mulkern v. State, 187 N. 
W. 190, 176 WJfl. 490. 

42 C.J. p 1350 note 40. 

49 . Minn.—State v. Skahen, 190 N. 
W. 794, 163 Minn. 492. 

50. Wash.—Spokane v. Knight, 1>65 
P. 105, 96 Wash. 403. • 

51. Effsot of statute 

Tlie statute providing that speed 

61 C.J.S.—48 


in excess of that determined by com¬ 
missioner of motor vehicles shall be 
puma facie evidence that such speed 
is not reasonable and safe, means 
that it shall he evidence sufficient to 
invoke the judgment of the trier of 
fact.—Stale v. Langley, 26 A.2d 368, 
92 N.H. 130. 

52. Mass.—Commonwealth v. Cassi¬ 
dy, 95 N.K 214, 209 Mass. 24. 

42 C.J. p 1350 note 44. 

53. Ga.—Dunahoo v. Stato, 167 S E. 
614, 46 Ga App. 310. 

42 C.J. p 1350 note 46. 

Instructions held erroneous 
Ga—Dunahoo v. State, supra. 

N.D.—State v. Johnson, 16 N.W.2d 
873, 73 N.D. 626. 

42 C.J. p 1350 note 46 [b]. 

Instructions held not erroneous 
Miss —White v. City of Philadelphia, 
19 So.2d 493, 197 Miss. 166, sugges¬ 
tion overruled 19 So.2d 744, 197 
Miss. 166. 


54. Mo—Schwaller v. May, 115 S.W. 
2d 207, 231 Mo App. 185. 

Judgment held not void 
Ala—Chorgotakos v City of Gads¬ 
den, 166 So 434, 27 Ala App. 100. 
Conviction on plea of guilty 
A conviction for speeding on de¬ 
fendant's plea of guilty was legal, 
notwithstanding sontenco imposed on 
defendant was unauthorized and ille¬ 
gal —City of Rochester v. Newton, K 
N.Y S.2d 441, 169 Misc. 726. 

55. N.Y.—People v. Fitzgerald, !68 
N.Y.S. 930, 101 Misc. 695. 

56. N.Y.—People v. Fitzgerald, su¬ 
pra. 

42 C.J. p 1350 note 49. 

57. Pa.—Commonwealth v. Nelson, 
19 PaPist. 1044—Commonwealth v. 
Dyer, 38 Pa.Co. 258. 

58. Pa.—Commonwealth v. Nelson, 
19 P&.D1SL 1044. 
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§ 650 

warranted. 89 

Punishment. The penalty or punishment to be 
imposed for a violation of the speed laws is that 
prescribed by statute or ordinance, 60 and may be a 
fine, 61 or imprisonment, 62 or both. 63 A penalty 
which is excessive or unauthorized cannot be en¬ 
forced. 64 Thus, where a statute prescribes a max¬ 
imum penalty for a first offense and authorizes 
more severe punishments for second or subsequent 
offenses, the more severe punishment may not be 
inflicted on a first offender. 6 ^ So, where a second 
offense, in order to be punishable as such, must 
have been committed within a period of one year, 
a fine as for a second offense cannot be sustained 
where it does not appear that the offense was com¬ 
mitted within such period. 66 Similarly, where the 
jurisdiction of a court as to the punishment it may 
inflict is limited, it cannot impose a greater penalty, 


even though the speed statute authorizes a punish¬ 
ment in excess of the court's jurisdiction. 67 

Where accused has several times previously been 
convicted of operating his automobile at an illegal 
rate of speed, it is within the discretion of the court 
under some statutes to punish him by imprison¬ 
ment, 68 and a jail sentence so imposed which is 
warranted by the circumstances of the case will 
be affirmed. 69 

b. Review 

In the absence of a statute to the contrary, the general 
rules of review in criminal cases apply as to a review of 
a conviction for the violation of the speed laws. 

Matters relating to a review by a higher court 
of a conviction for the violation of the speed laws 
are governed, in the absence of special statutes, by 
the rules and statutes applicable to a review in 
criminal prosecutions generally. 70 This is true 


59 . Pa.—Commonwealth v. Dyer, 38 
Pa Co 258. 

60. Mo—City of St. Louis v. Lee, 
App, 132 S.W.2d 1055. 

Wis—Seely v. City of Milwaukee, 
248 N.W. 912, 212 Wis. 124. 

Statute must he strictly construed 
Pa.—Commonwealth v. Anspach, 4 A. 
2d 203, 134 Pa Super. 369—Com¬ 
monwealth v. Wolfgang 1 , 182 A. 109, 
120 Ta Super. 252. 

Suspension of license 

In prosecution for speeding, where 
jury found motorist guilty, imposed 
a fine, and suspended driver’s license, 
and ordinance invested judge, alone, 
with power to order suspension of li¬ 
cense on conviction, and court, in en¬ 
tering judgment, included an order 
for suspension, suspension was effec¬ 
tive, and Jury’s verdict as to suspen¬ 
sion was at most a recommendation. 
—Schwaller v. May, 115 S.W.2d 207, 
234 Mo.App. 185. 

61. Mo.—City of St. Louis v. Lee, 
App., 132 S.W.2d 1055. 

Release fee 

Tex —Ex parte Griffis, 145 S.W.2d 
192, 140 Tex.Cr. 364. 

Suspension of flue 

(1) The suspension of a fine for 
speeding could not legally be condi¬ 
tioned on the filing by accused of a 
public liability Insurance policy.— 
City of Rochester v. Drummond, 11 
N.Y.S.2d 725, 171 Misc. 13. 

(2) Where accused, convicted for 
speeding, was a dealer in used au¬ 
tomobiles and carried a blanket lia¬ 
bility policy on all his automobiles, 
requiring him to procure another 
publlo liability policy was so unrea¬ 
sonable that such action could not 
properly be required aB condition of 
suspension of his fine.—City of Roch¬ 
ester v. Drummond, supra. 


Option as to payment of fine 

In prosecution for speeding, mu¬ 
nicipal court had no power in impos¬ 
ing fine to give accused privilege of 
either paying line or relieving him¬ 
self of paying part of it by filing 
public liability policy with court, or 
of the whole of it by leaving opera¬ 
tor’s license with court lor period of 
sixty days during which time ac¬ 
cused should not drive automobile.— 
City of Rochester v. Newton, 8 N.Y. 
S 2d 441, 169 Misc 726. 

62. Mo —City of St Louis v. Lee, 
App., 132 S W.2d 1055. 
Imprisonment for five days for vi¬ 
olation of basic speed law was not 
an abuse of discretion—People v. 
Don Carlos, 117 P.2d 748, 47 Cal.App 
2d Supp. 863. 

63. Mo.—City of St Louis v. Lee, 
App., 132 S W2d 1055 

64. NY.—People v. KItendaugh, 77 
N.Y S.2d 321, 190 Misc. 410—City 
of Rochester v. Newton, 8 N.Y.S.2d 
411, 169 Misc 726. 

Penalty held excessive 
N.Y —City of Rochester v. Newton, 8 
N.Y.S.2d 441, 169 Misc. 726. 

Okl.—Torgeson v. State, 281 P. 812, 
45 Okl.Cr. 50. 

65. Miss.—Snipes v. State, 109 So. 
722. 

42 C.J. p 1350 note 55. 

66. Pa,—Commonwealth v. Dyer, 38 
Pa.Co. 258. 

67. N.Y.—People v. De Graff, 107 N. 
Y.S. 1038, 66 Misc. 429. 

68. N.Y.—People v. Seidler, 176 N. 
Y.S. 677, 107 Misc. 67. 

69. N.Y.—People v. Seidler, supra. 

70. Appeal 

(1) On appeal from a Judgment of 
conviction for violation of a city 
speed ordinance, the cause becomes 
quasi-criminal, and is triable de novo 
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with city as plaintiff, accused be¬ 
comes bound for the penalty assessed 
in the circuit court, and judgment 
may be entered against him for pen¬ 
alty and costs, instead of the fine or 
a sentence therefor—Chergotakos v. 
City of Gadsden, 166 So. 434, 27 Ala. 
App. 100. 

(2) In the absence of a statute 
giving the right of an appeal to a 
municipality in prosecutions for vio¬ 
lation af its speed ordinances, no 
appeal will lie from a judgment of 
the lower court discharging accused 
in such a prosecution—Alabama City 
v. Allen, 108 So. 267, 21 Ala.App. 332. 

(3) A motion to amend affidavit, 
charging operation of automobile on 
city streets at speed in violation of 
ordinance, on appeal from conviction 
before mayor, was properly overruled 
where it was not shown that amend¬ 
ed affidavit would chargo offense un¬ 
der ordinance.—City of Pascagoula v. 
Rogers, 184 So. 433, 183 Miss. 323. 

(4) In prosecution for speed, where 
judgment of conviction imposed fine 
and ordered suspension of driver’s 
license under power given to judge 
by city ordinance, and, on appeal, 
motorist posted supersedeas bond, 
execution of judgment as to suspen¬ 
sion was thereby stayed pending ap¬ 
peal, as well as to imposition of fine, 
so that arrest and detention of mo¬ 
torist for offense of driving automo¬ 
bile while license was suspended, pri¬ 
or to appeal, was an unlawful depri¬ 
vation of liberty.—Schwaller v. May, 
115 S.W.2d 207, 284 Mo.App. 185. 

Certiorari 

A writ of certiorari will be award¬ 
ed where the Information does not 
contain a reference to the section and 
subsection of the speed statute al¬ 
leged to be violated.—Commonwealth 
v. Radomski, 55 D. & C. 77, 62 Montg. 
Co. 8, 38 Mun.L.R. 156. 
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as to such matters as the scope of review on cer¬ 
tiorari, 71 the presumptions or inference indulged 
by the reviewing court, 72 the presentation in the 
lower court of the grounds of review by appro¬ 
priate motions, demurrers, objections, and excep¬ 
tions, 73 and as to the waiver of the right to raise 
the question as to the manner in which the review 
was presented. 74 

Determination and disposition of cause . The 
judgment will be affirmed where no error appears 75 
and there was sufficient evidence to support the 
verdict. 76 In the absence of anything to indicate 
that the trial court was hostile 77 or that the jurors 
were prejudiced or received improper impressions, 78 
a verdict or finding will not be reversed except for 
the best of reasons. A conviction will not be sus¬ 
tained, however, by a reviewing court where the in¬ 
formation on which the prosecution is based does 
not state a crime 79 or where the record fails to 
set forth all the facts necessary to sustain the con¬ 
viction. 80 The judgment may be modified in a 
proper case. 81 

§ 651. Failing to Exhibit License on Request 

The failure of the operator of a motor vehicle to 
exhibit his operator's license or registration when re¬ 
quested by a peace officer or other authorized person is 
an offense under some statutes. 


The failure of the operator of a motor vehicle 
to exhibit his operator's license or registration when 
requested by a peace officer or other authorized 
person is an offense under some statutes, 82 and 
such statutes have been held applicable to all per¬ 
sons coming within their terms and not exempt 
therefrom either by the express terms of the stat¬ 
ute or by necessary implication. 83 Under other 
statutes such a failure has been held not a criminal 
offense, 84 but only prima facie evidence that the 
operator has not obtained a license. 85 

§ 652. Failing to Give Information Identify¬ 
ing Driver 

In the absence of a statute, failure of the driver or 
operator of a motor vehicle to reveal his Identity Is not 
an offense. 

In the absence of a statute, failure of the driver 
or operator of a motor vehicle to reveal his iden¬ 
tity is not an offense. 8 ' 6 

§ 653. Failing to Give Warning Signals 

The failure of the operator of a motor vehicle to give 
proper warning signals at various times and places is an 
offense under some statutes. 

The failure of the operator of a motor vehicle 
to give proper warning signals at various times and 


71- Cal —Firming 1 v. Orange Coun¬ 
ty Super. Ct , 238 P. 88, 196 Cal 
344. 

42 C.J. p 1351 note 66. 

72. Cal.—Fleming v. Orange County 
Super. Ct., supra. 

42 C J. p 1351 note 67. 

73. Ill.—-People v. Peak, 126 NK 
201, 291 Ill. 449. 

42 C.J. P 1351 note 68. 

74. Ill.—People v. Thexton, 188 Ill. 
App. 2. 

75. Ga—Pevercaux v. Slate, 106 S. 
E. 739, 26 Ga.App. 429. 

42 C.J. p 1361 note 70. 

76. Ga.—Devcreaux v. State, supra. 
42 C.J. p 1351 note 71. 

77. Pa.—Commonwealth v. Nelson, 
19 Pa.Dist. 1044. 

78. R.I.—State v. Buchanan, 79 A. 
1114, 32 R.I. 490. 

79. N.Y.—People v. Bell, 148 N.Y.S. 
753. 31 N.Y.Cr. 370. 

Wash.—State v. Hall, 116 P. 693, 64 
Wash. 99. 

89 . N.Y.—People v. Higgins, 81 N. 
Y.S.2d 608. 

42 C.J. p 1351 note 76. 

81 . Okl.—Torgeson v. State, 281 P. 
812, 45 Okl.Cr. 60. 


Excessive fine reduced 

N.Y.—City of Rochester v. Drum¬ 
mond, 11 N.Y.S.2d 725, 171 Misc 13. 

82. Mass—Commonwealth v. Sulli¬ 
van. 40 NK2d 261, 311 Muss 177. 
I*a—Commonwealth v. Wagner, 
QuarSess., 5 S Montg.Co. 108. 
Displaying badge 

Radge reading “Inspector, Regis¬ 
try of Motor Vehicles’’ and worn by 
person making demand on motorist 
to produce license to operate motor 
vehicle was not such a “badge" as 
disclosed to the motorist that the 
person making the demand had the 
powers of a police officer and the dis¬ 
playing of such a badge by an In¬ 
vestigator was not in conformity 
with statute making It an offense on 
part of motorist to refuse to comply 
with demand of police officer, who 
displays his badge to produce license 
to operate motor vehicle.—Common¬ 
wealth v. Sullivan, 40 N.E.2d 261. 311 
Mass. 177. 

Complaint 

A complaint charging operation of 
automobile and failure to display op¬ 
erator’s license on demand by peace 
officer was insufficient to charge an 
offense under statute requiring a li¬ 
cense to be carried and exhibited on 
demand, in absence of allegation that 
accused was, on date of alleged of¬ 
fense, a licensee.—Barber v. State, 
Tex.Cr., 191 S.W.2d 879. 
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Evidence held insufficient to sustain 
conviction 

Mass—Commonwealth v. Sullivan, 40 
N E 2d 261, 311 Mass. 177. 

83. DC.—Croson v. District of Co¬ 
lumbia, 2 F 2d 924, 55 App.D.C. 122. 

42 C.J. p 1352 note 80. 

84. Ohio—State v. Farren, 46 N.E. 
2d 413, 140 Ohio St 473. 143 A.L.R. 
1016—Slate v. Farren, App., 57 N. 
E.2d 334. 

85. Ohio.-—State v. Farren, 45 NE. 
2d 413, 140 Ohio St. 473, 143 A.L. 
R. 1016—State v. Farren, App., 67 
NE 2d 334. 

Buie of evidence 

Statutes providing that the fail¬ 
ure by an operator of a motor ve¬ 
hicle to exhibit his license or reg¬ 
istration to any magistrate, motor 
vehicle inspector, police officer, con¬ 
stable, or other competent author¬ 
ity shall be presumptive evidence 
that such person is not duly licensed 
prescribe a rule of evidence only, 
and one who has a license cannot be 
convicted simply because he fails on 
demand of a police officer to exhibit 
it—people v. Meyer, 186 N.Y.S. 434, 
194 App.Piv. 822—People v. Simon. 
33 N.Y.S.2d 14, 178 Misc. 49. 

86. N.Y.—People v. Grange. 190 N. 
Y S 573, 116 Misc. 623. 

42 C.J. p 1352 note 85. 
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places is an offense under some statutes. 87 It has 
been held that there can be no conviction under 
such a statute where the signal was not given be¬ 
cause the operator did not see the vehicle in front 
of him by reason of his lights suddenly going out 
and where he was going slowly and was seeking 
a suitable place to stop to endeavor to fix the 
lights. 88 

§ 654. Failing to Keep to Right 

The failure of an operator of a motor vehicle to keep 
to the right at particular times or places is an offense 
under some statutes. 


The failure of an operator of a motor vehicle to 
keep to the right at particular times or places is 
an offense under some statutes. 89 Such statutes 
have been held valid and enforceable where they 
conform to the requirements of certainty and rea¬ 
sonableness. 90 General rules of construction ap¬ 
ply, 91 and it has been held that in interpreting a 
particular statute the circumstances under which 
it would become effective and the purpose for which 
it was enacted should be properly taken into ac¬ 
count. 92 

General rules apply as to the indictment, infor¬ 
mation, or complaint, 93 and, likewise, general rules 


87. N.Y.—People v. Stoner, 7 N.Y.S. 

2d 510. 169 Mine. 469. 

Ohio—City of Dayton v. Stiver, App., 

36 N.E2d 1002. 

Pa—Commonwealth v. Diehl, 35 Fa 

Dist. & Co 503 
42 C J. p 1352 note 88. 

Deft torn 

A driver of school bus, who be¬ 
cause of construction of bus was 
unable to sigt al his intention to 
make a left turn by extending left 
arm horizontally, did not comply 
with ordinance requiring operator of 
vehicle to signal intintion to m ke 
left turn by extending left arm hori¬ 
zontally. but providing that a me¬ 
chanical or electrical device which 
conveys an "intelligent” sign il to a 
vehicle approaching from the rear 
may be used in lieu thereof, by oper¬ 
ating of alternating Hasher lights by 
applying brakes before making a 
left turn, inasmuch as it was im¬ 
possible to determine from the sig¬ 
nal whether bus driver intended to 
stop, turn r ght, or turn left.—City 
of Dayton v. Stiver, Ohio App, 36 N. 
E.2d 1002. 

Information 

(1) Under a statute requiring one 
operating a motor vehicle to give a 
signal before passing a vehicle pro¬ 
ceeding in the same direction, an in¬ 
formation is not defective as charg¬ 
ing an attempt to pass a vehicle, 
which is not in itself an offense, 
which charges that accused attempt¬ 
ed to pass another vehicle without 
sounding a signal.—Russell v. State, 
228 S.W. 566, 88 Tex.Cr. 512. 

(2) Information held sufficient.— 
Commonwealth v. Zellers, 34 Pa.Dist. 
& Co. 43. 

Question* not involved 

In a prosecution for violation of a 
statute requiring the sounding of 
signals in rounding a curve, the 
question whether the negligence of 
defendant was the proximate cause 
of the collision is not involved, nor 
is the question whether the person 
whose car was struck was guilty 
of contributory negligence.—People 
v. Arneta, 28 Puerto Rico 313. 


Instructions 

<3a—Dunahoo v. State, 167 S1H 614, 
46 Ga App 310 

88 . Tex —Russell v. Statp, 228 S.W 
566, 88 Tex Cr. 512. 

89. Cal—People v. Pillas, 109 P. 
2d 409. 42 Cal App 2d T96 

Ga.—Cain v. State, 35 S.E 2d 18, 
72 Ga App 733 

Mo.—State v. Ball, App, 171 S W 2d 
787. 

Pa—Commonwealth v. Johnston, 29 
Pa Dist & Co 662 

SC—State v. Brown, 32 S.E.2d 823, 
205 SC 514 
Not criminal per se 

Driving a rnntnr vehicle on th^ 
left side of the roul is nut per se 
a criminal act—Gutierrez v State, 
68 S W 2d 198, 125 Tt x Cr 283. 
Statute held not repealed by impli¬ 
cation 

Cal —People v. Hugon, 114 P.2d 84, 
45 Cal App 2d Supp 817. 

Defenses 

In a prosecutiun for violation of 
an ordinance requiring drivers of 
motor vehicles turning to the right 
at it street Intel section to remain 
as Hose as possible to the right-hand 
curb, it was no Justification to ac¬ 
cused that the space close to the 
curb was occupied by persons alight¬ 
ing from or boarding a streetcar and 
that if he had not passed to the left 
of the stretUar he would have had 
to stop his automobile or slow down 
and wuit for the way to be clear.— 
Oshkosh v. Campbell, 139 N.W. 316, 
151 Wis 567. 

Questions not Involved 
In a prosecution based on violation 
of a statute requiring motor vehicles 
to be kept to the right, the question 
whether the negligence of defendant 
was the proximate cause of the col¬ 
lision is not involved nor is the 
question whether the person whose 
car he struck was guilty of contrib¬ 
utory negligence.—People v. Arrieta, 
28 Puerto Rico 313. 

90. Tex—Ex parte Williams, 79 & 
W.2d 325, 128 Tex.Cr. 148. 
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91. “Clear” and “unolj.tnicted” 

Words "clear” and “unobstructed" 
in statute requiring vehicle driver 
to travel on right side of highway, 
unless clear and unobstructed on left 
side for fifty yards, mean same thing. 
—Ex parte Williams, supra. 

Effect of other statutes 

(1) In prosecution for violating 
statute requiring an automobile to be 
driven on the right half of a road¬ 
way, the statute providing tint 
whenever any roadway has been di¬ 
vided into three or more clcarlv 
marked lan**s for traffic, a vehicle 
shall normally be driven in the lane 
nearest the right-hand curb or edge 
of the roadway, could not he relied 
on as limiting the effect of the for¬ 
mer statute, where evidence showed 
that the highway involved was a 
four-lane highway with a marked 
double line in the center—People v 
Hugon. 114 I' 2d 84, 45 Cal.App 2d 
Supp. 817. 

(2) The statute providing that, ex¬ 
cept when overtaking and passing on 
the right is permitted, the driver of 
an overtaken vehicle shall give wav 
to the right in favor of the over¬ 
taking vehicle on audible signal and 
shall not increase his speed until 
completely passed by the overtaking 
vehicle, does not limit the effect of 
the statute requiring nn automo¬ 
bile to be driven on the right half 
of and as close as practicable to the 
right-hand curb or edge of the road¬ 
way.—People v. Hugon, supra. 

99. Tex—Ex parte Williams, 79 S 

W.2d 325, 128 Tex.Cr. 148. 

93. Tox—Gutierrez v. State, 68 6 

W 2d 198, 125 Tex.Cr. 283. 

42 C.J. p 1352 note 94. 

Exceptions must be negatived 
Pa.—Commonwealth v. Johnston, 29 

Pa.Dist. & Co. 662. 

Information held sufficient 

Mo.—State v. Ball, App., 171 S.W. 

■2d 787. 

Information held insufficient 

Tex.—Gutierrez v. State, 68 S.W.2d 
I 198, 125 TexXJr. 283. 
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apply as to the burden of proof, 1 M and as to the 
weight and sufficiency of the evidence.® 6 

§ 655. Failing to Protect Edge of Pavement 

Under s6me statutes It Is an offense to operate a 
metal-tired vehicle of more than a certain weight over 
the edge of a paved highway wtihout protecting such edge. 

Under some statutes it is made an offense to op¬ 
erate a metal-tired vehicle of more than a certain 
weight over the edge of a paved highway without 
protecting such edge so as to prevent the vehicle 
from breaking off the corners. 90 In a prosecution 
under such a statute, evidence to the effect that the 
highways were used constantly for the hauling of 
fiorse-drawn vehicles with loads exceeding the lim¬ 
it named in the statute is properly excluded, 97 as 
is also evidence that certain highways were also 
generally used for the purpose of moving houses 
and heavy machinery. 98 

§ 656. Failing to Stop on Signal of Driver of 
Animals; Frightening Animals 

Some statutes make it an offense for the driver or 
operator of a motor vehicle to fail to stop on a signal 
given by a person riding or driving animals along a high¬ 
way. 

Some statutes make it an offense for the driver 
or operator of a motor vehicle to fail to slop on a 
signal given by one riding or driving animals 
along a highway." It has been held that such a 
statute will not he construed to require the danger 
signal to be given b> the driver or manager of 
the animal in person but will permit it to he giv¬ 
en by any occupant of the vehicle, 1 although the 
contrary has also been held 2 A charge of such 
an offense should follow the statute in stating thfc 
essentials thereof. 3 The admission of evidence 
of the speed of the motor vehicle has been held 
proper in a prosecution under such a statute. 4 


Under other statutes it is made an offense to 
fail to exercise all reasonable precautions to pre¬ 
vent the frightening of an approaching horse and 
to insure the safety of any person riding or driving 
it. 5 The charge under such a statute should state 
the name of the person alleged to have been in¬ 
jured, 6 and the evidence should show that defend¬ 
ant was in control of the motor vehicle or was 
operating it. 7 A statute requiring the giving of 
reasonable warning on approaching a pedestrian 
or a horse or horses or other draft an mals being 
ridden or driven on the highway will not be so con¬ 
strued as to protect pedestrians only. 8 An indict¬ 
ment alleging a violation of a statute requiring the 
giving of warning and the use of precaution to 
prevent frightening horses or other draft animals 
need not allege specifically the manner in which 
animals became frightened or the manner in which 
their driver was injured, since the offense consists 
in the failure to signal.® 

§ 657. Homicide 

a. In general 

b. Particular offenses 

c. Liability of persons not operating ve¬ 

hicle 

d. Violation of law 

e. Intoxication 

a. In General 

One who causes the death of a human being by means 
of the operation of a motor vehicle may be guilty of mur¬ 
der, manslaughter, or other criminal homicide. 

One who causes the death of a human being by 
means or because of his operation of a motor ve¬ 
hicle may be guilty of murder, manslaughter, or 
other criminal homicide, 10 the precise grade of 
the homicide being dependent on the facts of the 


94. Burden as to statutory excep¬ 
tions 

1 >«'frndunt charged with driving 
his automobile In traffic lane near¬ 
est to center line of iour-lane strict, 
although lane of traffic to right of 
automobile was free and unobstruct¬ 
ed, had burden of showing that he 
came within one of the exceptions of 
the statute requiring automobiles to 
be driven on the right half of a rond- 
wuy.—People v. Hugon, 114 r.2d 84, 
45 Cal.App.2d Supp. 817. 

95. Bvldenoe held sufficient to sus¬ 
tain conviction 

Ga —Cain v. State, 35 S E 2d 18. 72 
Ga.App. 733—Royd v. State, 10 S 
E.2d 271, 63 Ga.App. 84 
Pa.—Commonwealth v. Reed, 31 A.2d 
595, 152 Pa.Super. 249. 


96. Ill.- People v. Sisk, 130 N.E 
606, 297 111. 314. 

97. Ill—People v. S:sk, supra 

98. Ill.—People v. Risk, supra. 

99. Wis.—McCummins v. -State, 112 
N W. 25, 132 Wis. 236. 

1. Ind.—State v. Goodwin, 8'2 N.E 
459, 169 Ind. 265. 

42 C J. p 1353 note 13. 

2. Mo.—State v. Wilson, 174 S.W. 
163, 188 Mo.App. 342. 

3. Wis.—McCummins v. State, 112 
N.W. 25, 132 Wis 236. 

42 C J. p 1353 note 15. 

4. Wis.—McCummins v. State, su¬ 
pra. 

5. Tex.—Pinion v. Slate, 219 S.W. 
831, 87 Tex.Cr. 86. 

757 


6. Tex.—rinlon v. State, supra. 

7. Tex—-Pinion v. Slate, sr.pra 
42 C.J. p 1353 note 20. 

8. Ga.—Holland v. State, 76 S.E 
104, 11 GaApp 769. 

42 C J. p 1353 note 21. 

9. Ga.—Holland v. State, supra. 

10. Ill.—People v. Herkloss, 196 N. 
E. 829, 361 Ill 32. 

Ky.—Morris v. Commonwealth, 78 S. 

W.2d 1, '255 Ky. 276. 

Mich.—People v McMurchy, 228 N. 

W. 723, 249 Mich 147. 

Or.—Chandler v. State, 146 P 2d 598. 
79 Okl.Cr. 323. 

Tex.— Corpus Juris oitsd in Brandon 
v. Schroedcr, Civ.App., 149 S.W.2d 
140, 142. 

42 C.J. p 1354 note 28. 
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particular case as they are applied to the statutes 
defining the different grades of homicide. 11 In 
determining the question whether the causing of a 
death by means of a motor vehicle constitutes a 
criminal homicide, the driver of the vehicle should 
be charged with the natural and reasonable conse¬ 
quences of his conduct, 12 but a motor vehicle is 
not to be classed in the same category with deadly 
weapons. 13 General statutes governing criminal 
homicides apply to homicides caused by the opera¬ 
tion of motor vehicles, even though such statutes 
were enacted prior to the time when motor vehicles 
were invented. 14 Also, a special statute dealing 
with homicides caused by the operation of motor 
vehicles has been held not to preclude the applica¬ 
tion of a general homicide statute to a situation 
that is not covered by the special statute. 15 

The corpus delicti in a prosecution for a homi¬ 
cide caused by the operation of a motor vehicle 
consists of the killing of deceased as a proximate 
result of a collision with, or the instrumentality of, 
a motor vehicle driven or operated, in one of the 
modes specified. 16 

New trial . Where basic and fundamental error 
is involved, the fact that only a general exception, 
and not specific exceptions, was taken thereto does 
not justify the overruling of a motion for a new 
trial. 17 

b. Particular Offenses 

(1) Murder 

(2) Manslaughter 

(3) Other homicides 

(4) Assault with intent to murder or kill 

Motor vehicle as “habitation*’ in the 
law of self-defense see Homicide fi 
109 b. 

11. Va—Goodman v. Common¬ 

wealth, 151 S.E 168, 153 Va. 943. 

Specification of different crimes 
The circumstances constituting 
crimes of manslaughter, murdc‘r, or 
assault in the first or second degree 
while operating automobile must be 
clearly specified and unquestioned 
and not result of speculation—Peo¬ 
ple v. Stovall, 15 N.Y S.2d 498, 172 
Misc. 469. 

OroM negligence, concurring with 
and directing act of driving automo¬ 
bile which results in killing of hu¬ 
man belnff. Axes grade of crime and 
furnishes test by which degree of 
guilt Is determined.—Christie v. 

State, 248 N.W. 920, 212 Wis. 136. 

12 . Ky.—Dixon v. Commonwealth, 

194 S.W.2d 665. 302 Ky. 353—Lewis 
v. Commonwealth, 191 S.W.2d 416, 

801 Ky. 268—Cornett v. Common¬ 
wealth, 138 S.W.2d 492, 282 Ky. 

822—Newcomb y. Commonwealth, 


(1) Murder 

The intentional killing of a human being through the 
agency or operation of a motor vehicle, or a killing there¬ 
by under circumstances equivalent to an Intentional 
killing or evincing depravity of mind, may constitute 
murder. 

In general an intentional killing of a human be¬ 
ing by means of the operation or driving of a mo¬ 
tor vehicle constitutes murder. 18 Accordingly, in 
the absence of any circumstances of justification or 
excuse, a driver of a motor vehicle may be ad¬ 
judged guilty of murder where he knowingly op¬ 
erates his vehicle toward and against another per¬ 
son with intent to run him down, 16 or with reck¬ 
less disregard for his life, 20 or where he inten¬ 
tionally runs into an obstruction causing a passen¬ 
ger to be thrown from the car, 21 and thereby caus¬ 
es his death. Also, a homicide resulting from the 
operation of a motor vehicle in violation of law 
may be adjudged murder where the unlawful man¬ 
ner of operation is such as naturally tends to de¬ 
stroy human life ; 22 and, under some statutes, in or¬ 
der to make a case of murder against a motorist 
driving in an unlawful and negligent manner, it 
must appear that such conduct was directly peril¬ 
ous to human life or that human life would prob¬ 
ably he endangered thereby.- 3 Under statutes mak¬ 
ing a homicide murder when committed by acts 
greatly dangerous to others and evincing depravity 
nf mind, a driver is guilty of the crime when he 
operates his motor vehicle at high speed or other¬ 
wise negligently or unlawfully, without regard to 
the presence or lives of other persons, and kills a 
human being, 24 although he had no preconceived 
purpose to kill anyone. 25 

IB. Minn.—Stato v. Bolsinger, 21 N. 
W.2d 480, 221 Minn. 154. 

19. Cal —People v. Brown, 200 P. 
727, 53 Cal App 664 

Degrees of murder see Homicide 8§ 
29-36. 

Justifiable or excusable homicide 
generally see Homicide S$ 97-138. 

20. Ala—Harnmell v. State, 111 So. 
191, 21 Ala.App. *633. 

Ga.—Herrington v. State, 120 S.E. 
554, 31 Ga App. 167. 

21. W.Va.—Stale v. Welsengoff, 101 
S.E 450, 86 W Va. 271. 

42 C.J. p 1354 note 33. 

Ga.—Powell v. State, 18 S.E.2d 
678, 193 Ga. 398. 

23. Tenn.—Shorter v. State, 247 S. 
W. 985, 347 Tenn. 355. 

42 C.J. p 1354 note 88. 

24. Wis.—Montgomery v. State, 190' 
N.W. 105, 178 Wis. 461. 

42 C.J. p 1354 note 36. 

25. Ala.—State v. Massey, 100 8o< 
625, 20 Ala.App. 56, 


121 S W 2d 486, 276 Ky 362—Lar- 
gent v Commonwealth, 97 S.W 2d 
538, 265 Ky G98—Jones v. Com¬ 
monwealth, 281 S.W. 164, 213 Ky. 
356. 

Presumption see infra 8 666 

13 . Ky— Largent v Commonwealth, 
97 S W 2d 538, 265 Ky 598- Jones 
v. Commonwealth, 281 S.W. 161, 
213 Ky. 356. 

14 . Kan.—State v. Bailey, 193 P. 
354, 107 Kan 637. 

29 C J. p 1154 note 94 [b]. 

Homicide committed la execution of 
felony 

Tex.—Jones v. State, 7-5 S.W.2d 683, 
127 Tcx.Cr. 227. 

15. Tex.—Jones v. State, supra. 

16. Wyo.—Thompson v. State, 283 P. 
151. 41 Wyo. 72. 

Negligent homicide 
D.C.—Ercoli v. U. S., 131 F.2d 854, 
76 US.AppD.C. 360—IUdgell v. U. 
S., Mun.App., 54 A.2d 679. 

17 . Pa—Commonwealth v. Kurtz, 33 
Pa.Dist. & Co. 661. 
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(2) Manslaughter 

One who through the agency, or In the operation, of 
a motor vehicle unintentionally causes the death of a 
human being by act or conduct which, although sufficient 
to Impose criminal liability therefor, is not such as to 
make the offense murder or some other specific grade of 
criminal homicide, Is guilty of manslaughter, or of some 
grade or degree thereof. 

Ordinarily, one who through the agency, or in 
the operation, of a motor vehicle causes the death 
of a human being under circumstances such as to 
impose criminal liability therefor is guilty of man¬ 
slaughter, or some grade or degree thereof, where 
the act or conduct causing the death is not such 
as to make the offense murder or some other spe¬ 
cific grade of criminal homicide. 26 Subject to the 
terms of the statute under which prosecution is 
brought, the offense is manslaughter, involuntary 
manslaughter, or manslaughter of a grade equiva¬ 


lent to the common-law offense of manslaughter 
where the death is caused, without malice and with¬ 
out any intention to kill, under circumstances such 
that the act or conduct constitutes negligence of a 
grade or degree sufficient to impose criminal lia¬ 
bility, 27 or while engaged in the commission of 
an unlawful act 28 not amounting to a felony, 29 or 
without due care and caution and in violation of 
statutes or ordinances, 30 or in the commission of a 
lawful act in an unlawful or negligent manner, 
or without due caution and circumspection. 31 It 
has been held that, if one operates a motor vehicle 
upon the highway in a manner that he knows or has 
reasonable grounds to believe is reasonably calcu¬ 
lated to injure others using the highway, and under 
such circumstances recklessly, wantonly, and with 
gross carelessness strikes and kills another, he is 
guilty of voluntary manslaughter. 32 


26. Nob—Benton v Stale, 217 N 
W 21, 124 Nob 485 

Okl.—Hall v. State, 159 P 2d 282. 
80 Okl Cr. 210 

13 D — State v. Bates, 271 NAV 765, 
65 S-D 105. 

27. Miss—Smith v Slate, 20 -So 2d 
701. 197 Miss. 802, 161 A L Tt 1 

Okl—Hall v state, 159 1* 2d 282. 
80 Okl Or 310—Chandler v State, 
146 P 2d 598. 79 Okl Or 222 

Pa —Commonwealth v Romig, 22 Pa 
Ibst & Co 341. 27 Berks Co 41 

SD —Stale v. Bates, 271 NAV. 765, 
65 SD 105. 

42 C .T p 1351 note 40. 

Grade or degree of manslaughter 
generally see Homicide §i> 4 0-67 

Negligence causing death as man¬ 
slaughter see Homicide § 62 

What constitutes culpable negligence 
see infra 8 659. 

28. Ala—Hammell v. State, 111 So. 
191, 21 Ala App. ’633. 

Ind.—Koby v. State, 17 N E 2d 800, 
215 Ind. 55. 

Neb.—Benton V. State, 247 N.W. 21, 
124 Neb 485. 

Okl—Hall v. State, 159 P 2d 283, 
80 Okl Cr 310—Chandler v. State, 
146 P 2d 598, 79 Okl.Cr. 323 

Pa.—Commonwealth v. Ushka, 198 A. 
46-5, 130 Pa.Super. 600—Common¬ 
wealth v. Romig, 22 Pa Dlst & Co. 
341, 27 Berks Co. 41—Common¬ 
wealth v. Bender, Com.Pl , 58 

Dauph.Co. 21—Commonwealth v. 
Ankrim, Quar.Sess., 50 Lanc.Rev. 
243. 

42 C.J. p 1355 note 41. 

Unlawful act causing death as man¬ 
slaughter see Homicide 85 57-61. 

Violation of statute or ordinance as 
negligence generally see the C.J.S. 
title Negligence 8 19. also 45 CJ. 
p 714 note 91-p 782 note 36. 

Essential element 

Under swime statutes, the death 
* of a human being in consequence of 


an unlawful act is an essential cle¬ 
ment of the crime of involuntary 
manslaughter, and constitutes th'* 
very essence of the crime.—Common¬ 
wealth v. Aurick, 19 A 2d 920, 342 
Pu 282—Commonwealth v. l>eli<*ese, 
38 A 2d 4 94, 155 Pa Super. 120— 

Commonwealth v. Stosny, 31 A.2d 
■582. 152 Pn Super 236 

Conviction of unlawful act is not 
required—Commonwealth v. Kurtz, 
33 Pa Hist & Co 661 
Time when act became unlawful 
Any act contrary to law, whether 
or not unlawful at the time the man¬ 
slaughter statute was enacted, is 
within the rule—Commonwealth v. 
Aurick, 10 A 2d 22, 138 Pa.Super. 180. 
Violation of ordinance 

It has been held that the unlaw¬ 
ful act must be an act prohibited by 
statute or general principle of law, 
as distinguished from an act prohib¬ 
ited by a municipal ordinance. 

Kan—State v. Bowser, 261 P. 846, 
124 Kan 556. 

Ohio—Steele v. State, 168 NE 846, 
121 Ohio St 332, overruling State 
v. O’Mara, 136 N.E. 885, 105 Ohio 
St. 94. 

Motor Vehicle Act 

Accused may be tried and punish¬ 
ed under “manslaughter” act, even 
though some of homicidal nets may 
constitute violation of Motor Vehicle 
Act.—Crawford v. State, 216 N.AV. 
294, 116 Neb. 125. 

Repeal of excepting act 

(1) On repeal of amendment, 
which excepted homicide caused by 
driving of motor vehicle from stat¬ 
utory definition of involuntary man¬ 
slaughter, the definition again ap¬ 
plied without the exception.—People 
v. Mitchell, 166 P.2d 10, 27 Cal.2d 678 
—People v. Ely, 163 P.2d 453, 71 
Cal.App.2d 729. 

C2) After repeal of such amend¬ 

759 


ment a prosecution lies for man¬ 
slaughter where the homicide is 
caused by the driving of a vehicle.— 
People v. Ely, supra 

29. Cal —People v. Hurley, 56 P.2d 
97S, 13 Cal App.2d 208 

Ky—Middleton v. Commonwealth, 
202 S \V 2d 610, 304 Ky 784—Jones 
v. Commonwealth, 281 S W. 164, 
213 Ky. 356 

Pa—Commonwealth v Ushka, 198 A. 

465, 130 Pa Super 600 
Utah —State v. Longman, 91 P.2d 
457, 97 Utah 180. 

Misdemeanor 

Arlz—Steffunl v State, 42 P.2d 615, 
45 Anz 210 

Cal —People v "Freeman, 60 P 2d 333, 
16 Cal App 2d 101. 

30. SC—State v Brown, 32 S E 2d 
8’25, 205 SC 514—State v Staggs, 
195 SE 130, 186 SC. 151—State V. 
Dixon, 386 S E. 531, 181 SC. 1. 

31. Ark—Phillips v. State, 161 S. 
AV 2d 747, 20i Ark 205. 

Cal—People V. Hurley, 56 P.2d 978, 
13 Cal.App 2d 208. 

Ga—Collins v. State, 18 S E.2d 24, 
66 Ga \pp. 325. 

Ky.—Middleton v. Commonwealth. 
202 S AV 2d 610, 304 Ky 784—Jones 
v. Commonwealth, 281 S.W. 164, 
213 Ky. 356. 

Tenn—Copeland v. (State, 285 S.W. 

565, 154 Tenn. 7, 49 A.L.R. 605. 
Xiawfal act required 

Under a statute which imposes 
criminal liability for a killing in 
the commission of a lawful act, 
which might produce death, in an 
unlawful manner or without due 
caution and circumspection, it has 
been held that the art required is 
one which has knowable and appar¬ 
ent potentialities for producing 
death.—State v. Lingman, 91 P.2d 
457, 97 Utah 180. 

32 . Ky.—Dixon ▼. Commonwealth, 
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(3) Other Homicides 

Under some statutes, one who causes the death of a 
human being by the negligent or other specified opera¬ 
tion of a motor vehicle Is guilty of the crime of negligent 
homicide, reckless homicide, involuntary homicide, or 
other statutory designation therefor. 

Under some statutes, frequently enacted in order 
to provide a specific offense, other than manslaugh¬ 
ter, for certain homicides caused by the operation 
of motor vehicles or to make criminal specified 
homicides caused thereby which prior thereto did 
not constitute a criminal offense, one who causes 
the death of a human being by the negligent or 
other specified operation of a motor vehicle is 


guilty of the crime of negligent homicide, 83 or 
of reckless homicide, 34 * or involuntary homicide, 36 
or of criminal negligence in the operation of a 
motor vehicle resulting in death, 36 or some other 
statutory designation for such an offense. 87 Such 
statutes and statutes relating to manslaughter have 
been held not to be in conflict with each other. 38. 
Although such offenses, sometimes by force of 
express statutory provision to that effect, have 
been held lesser offenses than the crime of man¬ 
slaughter, 39 and included within a charge of man¬ 
slaughter committed in the operation of a motor 
vehicle, 40 they are different from the offense of 


194 S W.2d 655. 302 Ky. 353—Lewis 
v. Commonwealth, 191 S W 2d 416, 
301 Ky. 268—Cornett v. Common¬ 
wealth, 138 S W 2d 492, 2X2 Ky 
322—Carnes v. Commonwealth, 129 
S W 2d 543, 278 Ky. 771—Lament 
v. Commonwealth, 97 S.W 2d 53S, 
265 Ky. 598—Dublin v. Common¬ 
wealth, 86 S.W 2d 136, 260 Ky. 

412—Jones v Commonwealth, 281 
SW. 164, 213 Ky 356. 

Voluntary mans’aighter generally 
see Homicide IS9 40-54. 

Basis of rale 

The principle is based on thp the¬ 
ory that a man intends the natural 
consequences of his act and that 
he is aware, or ought to be aware, of 
what will result from th* reck ess 
or grossly careless operation of an 
automobile, wh ch becomes a dan¬ 
gerous instrumentality under tuch 
circumstances, although he actually 
has no intention to kill—Largent v 
Commonwealth, 97 S.W 2d 538. 265 
Ky. 598—Morris v. Commonwealth, 
73 S VV 2d 1, 255 Ky. 276—King v. 
Commonwealth, 70 S.W.2d 667, 253 
Ky. 775. 

Driving with defective steering gear 

Ky.—Largent v. Commonwealth, 97 
S.W 2d 538, 265 Ky. 598. 

Negligence must amount to reck- 
less and wanton carelessness.—New¬ 
comb v. Commonwealth, 124 S.W.2d 
486, 276 Ky. 3C2. 

33. Ark—Phillips v. State, 161 S.W. 

2d 747, 204 Ark. 205. 

D.C —Ercoll v U. S. 131 F.2d 354, 
76 U.S.App.D.C. 360. 

Validity 

Statutes providing for the crime 
of negligent homicide have been held 
not so indefinite and uncertain as to 
be Invalid. 

D.C.—U S. v. Henderson, 1*21 F.2d 
75, 73 App.D.C. 369. 

Mich.—People v. McMurchy, 228 N. 

W. 723, 249 Mich. 147. 

Tex.—Young v. State, 47 S.W.2d 320, 
120 Tex.Cr. 39. 

Definiteness required 

It is not necessary that statute be 
so definite that offending motorist 


may know with certainty just how 
negligent he may be in causing an¬ 
other’s death before he becomes 
criminally liable, since motorist has 
no legal right to be negligent in any 
degree.—State ex rel Zent v. Yanny, 
12 N.W 2d 4 5. 244 Wis. 342. 

Apparent danger 

In a prosecution for negligent 
homicide, it is unnecessary to view 
the situation from accused’s stand¬ 
point in determining whether there 
was “apparent danger”—Vasqiiez v 
State. 52 S W.2d 1056, 121 Tex.Cr. 
478. 

Effect on manslaughter 

Statutory provision, including 
crime of negligent homicide by op¬ 
erating vehicle In crime of man¬ 
slaughter so committed, was held 
not to change common-law crime of 
manslaughter or to repeal or amend 
any statute defining manslaughter — 
People v. McMurchy, 228 N.W. 723, 
249 Mich. 147. 

Dual liability not ereated 

A provision In a statute relating 
to negligent homicide, which spe¬ 
cifically provided that provisions of 
penal code defining involuntary man¬ 
slaughter should not apply to homi¬ 
cide caused by driving of any vehi¬ 
cle, was held to prevent dual 1 abil¬ 
ity for same conduct.—People v. 
Mitchell, 166 P 2d 10, 27 Cal.2d 678. 

34. Ind.—State v. Beckman, 37 N. 
K 2d 531, 219 Ind. 176. 

Validity 

The statute was held sufficiently 
definite to describe a public offense. 
—State v. Beckman, supra. 

35. La—State v. Porter, 146 So. 
465, 176 La. 673. 

Elements of offenne 

The sole elements of the offence 
are that the death of another was 
caused by the grossly negligent or 
grossly reckless use of a vehicle.— 
State v. Porter, supra 

36. Minn.—State v. Homme, 32 N.W. 
2d 151, 226 Minn. 83. 

N.Y.—People v. Bearden, 49 N.E.2d 
785, 290 N.Y. 478—People v. Wil- 
, liams, 61 N.Y.S 2d 252, 187 Misc. 

700 


299—People v. Brucato, 82 N.Y.S. 
2d 689. 

Validity 

Standard of guilt based on oper¬ 
ating or drlv ng vehicle in a reck¬ 
less or grossly negl gent manner 
satisfies the requirements of due 
process —-State v. Bolsinger, *21 N.W. 
2d 4S0. 221 Minn. 154. 

No longer manslaughter 

Pausing death by culpable negli¬ 
gence in operating a motor v hide 
is no longer manslaughter—lVople 
v. Stovall, 15 N.Y.S 2d 498, 172 Misc. 
469 

Murder 

Tho statute penalizing criminal 
negligence In the operation of a ve¬ 
hicle resulting in death has been 
construed not to include cases of 
murder.—State v. Bolsinger, 21 N.W. 
2d 480, 221 Minn 154. 

Conduot constituting the offense 
Under some statutes the crime oc¬ 
curs where one operates or drives a 
motor vehicle in a reck’ess or culpa¬ 
bly negligent manner, whereby a hu¬ 
man being is killed.—People v. Gard¬ 
ner, 8 N.Y S 2d 917, 255 App Dlv. 683. 

37. Killing by driving vehicle care, 
lessly and heedlessly 

N.J —State v. Hedinger, 19 A.2d 322, 
126 NJ.Law 288, affirmed 23 A.2d 
409, 127 N.J.Law 564. 

38. Ark.—Phillips v. State, 161 8. 
W.2d 747, 204 Ark. 205. 

Bepeal 

The later act does not repeal the 
former act.—Phillips v. State, supra 

Prosecution not exclnsive under one 
or other statute 

The mere fact that the state might 
have prosecuted a motorist for neg¬ 
ligent homicide does not preclude it 
from prosecuting him under the stat¬ 
ute relating to involuntary man¬ 
slaughter by automobile.—Phillips v. 
State, supra. 

39. La.—-State v. Porter, 146 So. 
465, 176 La. 673. 

Mich.—People v. Campbell, 212 N.W. 
97, 237 Mich. 424. 

4a La—State v. Porter, 146 Ba- 
465, 176 La. 673. 
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manslaughter or a grade thereof, 41 and the lesser 
homicide offense does not include the greater crime 
of manslaughter. 42 

The question whether accused is guilty of the of¬ 
fense is dependent on the facts and circumstances 
of the particular case. 43 Such crime can be com¬ 
mitted only as specified in the statutes defining it, 
and according to some authority only by means of a 
motor vehicle. 44 Under some statutes, negligent 
homicide is of two kinds or degrees, one which hap¬ 
pens in the performance of a lawful act and one 
which occurs in the performance of an unlawful 
act. 45 It has been held to arise where a person 
is killed as a result of the operation of a motor 
vehicle at an immoderate or unreasonable rate of 
speed. 44 In some jurisdictions a motorist who, by 
the willful and negligent use of his motor vehicle, 
injures and causes the death of another does not 
necessarily thereby come under statutes denouncing 
negligent homicide, but he may be guilty of some 
other form of criminal homicide. 47 

(4) Assault with Tntent to Murder or Kill 

The offense of assault with intent to kill or murder 

Mich—People* v. McMurchy, 228 N 
W. 723, *249 Mich. 147 

Not manslaughter in some other de¬ 
gree 

Negligent homicide has b«i*n held 
not “manslaughter in some other d - 
groe” within mcming of .statute pro¬ 
viding that ev ry killing which 
would be manslaughter at common 
law and is not dec tired in that ai- 
ticlc to he “nmnsl uightcr in some 
other degree" should he deemed 
“manslmightor in the fourth degree’ 

—State v. Gloyd, 81 P.2d 966. 148 
Kan. 706. 

41. Cal.—People v Amick, 125 F 

2d 25, 20 Cal 2d 217—PeopV v 
Crow, 120 P 2d 686, 48 Cal App 2d 
666—People v Warner, 80 1’ 2d 

737, 27 Cal App 2d 190. 

La —State v. Porter, 146 So. 465, 

176 La. C73. 

42. La—State v. Porter, supra. 

43. Cal—People v. Gomez, 138 P.2d 
788, 59 Cal App.2d 417. 

How crime determined 

Crime of negligent homicide by 
operating vehicle is determined by 
facts in each case through applica¬ 
tion of positive rule.—People v. Mc- 
Murchy, 228 N.W. 723, 219 Mich. 147 

44. Cal.—Feople v. Amick, 125 P. 

2d 25, 20 Cal 2d 247. 

Wis.—State ex rel. Zent v. Tanny, 

12 N.W.2d 45, 244 Wis. 342. 

Other statute not Incorporated 
A statute mak ng it unlawful to 
operate a motor veh cle in a reck¬ 
less manner and defining It as op- 


may arise from an aaaault on a human being with, or In 
the operation of, a motor vehicle. 

The offense of assault with intent to murder or 
kill may anise from an assault on a human being 
with, or in the operation of, a motor vehicle. 48 
The offense of assault with intent to murder does 
not arise in a case where, if death had ensued, 
accused could not have been convicted of murder. 49 
Where the driver of a motor vehicle resisting a 
lawful arrest attempts to run down an officer with 
the car, his act constitutes an assault with intent 
to commit murder. 50 Merc culpable negligence does 
not show a depraved mind regardless of human 
life essential to a conviction of an assault that, 
if death had ensued, would have constituted mur¬ 
der in the second degree. 51 

c. Liability of Persons Not Operating Vehicle 

One may be guilty of a criminal homicide who aids or 
abets another in the operation of a motor vehicle in such 
a manner as to cause the death of a human being. 

One may be guilty of a criminal homicide for a 
death caused by the operation of a motor vehicle 
where he aids or abets another therein, 52 as where 
the driver of a motor vehicle, in pursuance of an 

committing or attempting to com¬ 
mit an unlawful act.—Leavell v. 
State, supra 

46. Mich—People v. McMurchy, 228 
NW. 723, 249 Mich. 147. 

Provision held proper 

Precision as to immoderate speed, 
in statute defining negligent homi¬ 
cide by operating vehicle, has b-en 
hpld proper, the speed limit laws 
not being affected thereby.—People 
v. McMurchy, supra. 

Speed limit not necessarily control¬ 
ling 

Pact that motorist was not ex¬ 
ceeding maximum speed provided by 
law does not necessarily mean that 
he was proceeding at a lawful rate 
of speed --People v. Warner, 80 P 2d 
737, 27 Cal.App 2d 190. 

47. Tex —Cockrell v. State, 117 S.W. 
2d 1105, 135 Tex.Cr. 218. 

48. Ga—Wright v. State, 148 S E 
731, 168 Ga. 690—Pa>ne v. State, 
40 S E 2d 759, 74 Ga App. -646. 

Okl— Lamb v. State, 105 P 2d 799, 
70 Okl.Cr. 236. 

Tex—Duhon v. State, 125 SW.2d 
550, 136 Tex.Cr. 404. 

49. Ga.—Mundy v. State, 1 S.E 2d 
605, 59 Ga.App. 509. 

50. Tonn.—Love v. Bass, 238 S.W. 
94, 145 Tenn. 622. 

42 C.J. p 1317 note 64. 

51. Wis—Njeclek v. State, 189 N. 
W. 147, 178 Wis. 94. 

42 C.J. p 1317 note 65. 

53. P.C— Story v. U. S., 16 F.2d 
342, 57 App.D C. 3, 53 A.L.R. 246, 


eralion in smh a manner as to indi- 
ate a willful or wanton disrtgar.l 
for the safety of persons or piop- 
• *rty is not incorporated into a stat¬ 
ute defining negligent homicide as 
the operation of a motor veh ole jn 
a reckless manner or with disregard 
for the safety of others so as to 
make willful or wanton disregard 
for the safety of persons or property 
one of the elements of negligent 
homicide.—State v Jbckert, 79 P 2d 
328, 194 Wash 629. 

45. Tex.—Kirksey v State, 123 S. 

W 2d 905, 136 Tlx Cr. 97. 

A lawful act within the meaning 
of the statute is one not forbidden 
bv the penal law and which would 
give no just occasion for a civil ac¬ 
tion—Leavell v. State, 137 S.W 2d 
10, 138 Tex Cr. 471. 

Unlawful acts, within the mean¬ 
ing of the statute, are those acts 
which are forbidden by the pcn*il 
laws and classed as misdemeanors 
and such acts as would give Just 
occasion for a civil action— Leavell 
v. State, supra—Morgan v. State, 120 
S.W.2d 1063, 135 Tex.Cr. 402. 

Of the first degree 

One is guilty of negligent homicide 
of the first degree when death re¬ 
sults from negligence in the per¬ 
formance of a lawful act—Leavell 
v. State, 137 S.W.2d 40, 138 Tex.Cr 
471. 

Of the second degree 

Negligent homicide of the second 
degree can bo committed only when 
the person guilty is in the net of 
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agreement, races with the driver of another car 
whose excessive and unlawful speed results in an 
accident causing a death, 63 or where the owner 
of a motor vehicle is present and acting in concert 
with the driver, 54 or urges and encourages the 
driver to drive at an excessive speed which causes 
an accident and the death of another, 55 or where 
the owner knowingly puts the motor vehicle in the 
immediate control of a careless and reckless driver, 
sits by his side, and without protest permits him 
so recklessly and negligently to operate it as to 
cause the death of another, 56 or intrusts the op¬ 
eration of a crowded automobile to an inexperi¬ 
enced driver and then goes to sleep. 67 However, 
a motor vehicle is not a dangerous instrument per 
se so as to make an owner, who places it in the 
hands of another to operate, criminally responsi¬ 
ble for a homicide resulting from its operation. 58 
If the owner did not aid, abet, or encourage the 
driver in its improper operation, he is not liable 
as principal for a homicide resulting therefrom, 59 
and his mere presence and general control of the 
vehicle are not alone sufficient to impose such liabil¬ 
ity on him. 60 

Under a statute which imposes criminal liability 
on a person who operates or drives a motor vehicle 
in a specified manner, whereby a human being is 
killed, criminal liability is limited to the operator 
of the vehicle which causes the death of a human 
being. 61 Under other statutes, it has been held 
that a motorist whose driving caused an accident 


between other vehicles, with a resultant death, may 
•be criminally liable for the death, even though his 
own car did not come in contact with the others. 62 

Guests in a motor vehicle who were not on a 
joint mission with the driver, had no control over 
him, were not negligent, and did not do or say 
anything to cause the accident, cannot be convicted 
as principals for murder or other criminal homicide 
for the death of a person caused thereby. 63 

d. Violation of Law 

(1) In general 

(2) Speed of vehicle 

(1) In General 

Not every violation of law or unlawful act In the oper¬ 
ation of a motor vehicle will render the operator criminal¬ 
ly liable for a death caused thereby. The violation must 
be intentional, or negligent and careless, or In reckless 
disregard or heedless indifference to the rights and safety 
of others, or an act which is dangerous and likely to re¬ 
sult in death or great bodily harm and in violation of a 
statute designed to prevent injury and protect human 
life, and a mere unintentional or inadvertent violation 
ot law not accompanied by recklessness is insufficient. 

Under the rule that one who causes the death 
of another through the agency or operation of a 
motor vehicle while engaged m the commission of 
an unlawful act may be guilty of some form of 
criminal homicide, such as manslaughter, as dis¬ 
cussed supra subdivision b (2) of this section, or 
lesser or substituted grade of criminal homicide, as 
discussed supra subdivision b (3) of this section, it 


certiorari denied 47 S.Ct. 576. 274 
U.S. 730, 71 I-Ed. 1318. 

Neb.—Puckett v. State, 15 N.W.2d 
63, 144 Neb. 876. 

Tex.—Brewer v State, 143 S.W.2d 
699, 140 Tex.Cr. 9. 

42 C.J. p 1354 note 28. 

Two or more 

With respect to prosecution of two 
accused for manslaughter through 
operation of automobile, doctrine of 
joint adventurer applicable to civil 
liability does not obtain, but conduct 
of two or more people in handling 
of automobile may be such as to 
make them equally guilty of man¬ 
slaughter—Peterson v. State, 175 So. 
•53 9, 128 Fla. 717. 

53. S.C.—State v. Fair, 40 S.E.2d 
634, 209 .S.<\ 439. 

54. Neb.—Puckett v. State, 15 N.W. 
2d 63, 144 Neb. 876. 

55. Tex.—Schorr v. State, 132 S.W. 
2d 898, 137 Tex.Cr. 6*25. 

29 C.J. p 1156 note 18 [a]. 

53. Tex.—Brewer v. State, 143 S.W. 

2d 599, 140 Tex.Cr. 9. 

Va.—James v. Commonwealth, 16 S. 
E.2d 296, 172 Va. 28. 


Drunken driver 

DC—Story v U. S. 16 F 2d 342, 
57 App 1 > C 3, 53 A Lit 246. cer- 
i tiorari denied 47 S Ct. 576, 274 U 
r S. 739, 71 L TCd 1318 
Tex—Brewer v State, 148 SW.2d 
'599, 14 0 Tex Cr D 
Drunken proprietor 
N C.—State v. Trott, 130 SE 627, 
190 NO. 674, 42 ALU. 1114. 

57. Okl—Armstrong v. State, 289 
r. 1115, 48 Okl Cr. 146. 

58. Tex.—Schorr \. Sfate, 132 S.W. 
2d 898, 137 TexCr. 625. 

Motor vehicle as dangerous instru¬ 
mentality generally see supra S 
1 * 2 . 

Effect of statute 

Owner of automobile operated by 
driver whom owner had engaged as 
an experienced driver, was not ren¬ 
dered responsible for homicide by 
statute providing that any person 
who advises or agrees to the com¬ 
mission of an offense and who is 
present when it is committed is a 
principal whether or not he aided 
in the illegal act.—Schorr t. State, 
supra. 


59. Tex.—Schorr v. State, supra. 
Encouragement to operate at ex¬ 
cessive speed was held not shown by 
I owner’s statement that driver was 
a good driver and that automobile 
was running smoothly.—Sehorr v. 
Slate, supra. 

60. Tex—Schorr v. State, supra 
Owner held not guilty 

N.Y.—Feople v. Scanlon, 117 N.Y S. 
•57, 132 App.Div. 528. 

61. N.Y —People v. Lemieux, 27 N. 
Y.S 2d 235. 3 76 Misc. 305. 

Operator of different car 
Operator of motor vehicle engaged 
in race with other car is not crim¬ 
inally liable for death of passenger 
in other car when it overturned 
while first car was ahead.—People v. 
Lemieux, supra. 

62. Pa.—Commonwealth v. Pagano, 
33 Berks Co. 233. 

63. Involuntary manslaughter 

Ca.—McCorkle v. State, 7 S.E.2d 332, 
61 Ga.App. 743. 

Murder 

Tex.—Warren v. State, 98 S W.2d 
197, 131 Tex.Cr. 303. 
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ha9 been held that not every violation of law or 
unlawful act in the operation of a motor vehicle 
will render the operator criminally liable for a 
death caused thereby. 64 Such liability has been 
held not imposed for a death caused by an unin¬ 
tentional or inadvertent violation of law govern¬ 
ing the operation of motor vehicles, not accom¬ 
panied by recklessness and not under circumstanc¬ 
es such that the act was likely to result in death 
or bodily harm, 65 or by a technical violation of law 
in the operation of the vehicle which was due 
to unforeseen circumstances and conditions beyond 
the control of accused and against his will and 
without negligence on his part. 66 

In some jurisdictions a distinction is made be¬ 
tween acts malum in se and acts malum prohibi¬ 
tum. 67 In such jurisdictions criminal liability is 
imposed for a death caused by the operation of a 
motor vehicle while the operator is engaged in an 
unlawful act malum in se, 68 but, if the act is malum 
prohibitum, criminal liability will he imposed for 
sonic, but not all, violations thereof resulting in 


death. 66 If the act is malum prohibitum, it has 
been held that the unlawful act must be done in 
such a manner as to constitute more than a mere 
thoughtless omission or slight deviation from the 
norm of prudent conduct and must be reckless or 
in marked disregard for the safety of others, 70 
or the killing must be the natural or probable re¬ 
sult of the unlawful act, 71 in order for criminal 
liability to be imposed, although it is not essential 
to the existence of the offense rhat the unlawful 
act be one which has knowablc and apparent poten¬ 
tialities for producing death. 72 In other jurisdic¬ 
tions, however, criminal liability is imposed for a 
death caused by the operation of a motor vehicle 
while the operator is engaged in the commission 
of an unlawful act without regard to whether the 
unlawful act is malum prohibitum or malum in se. 73 
Criminal liability, however, is imposed for the vio¬ 
lation of a statute or law regulating the operation 
of motor vehicles resulting in death if the viola¬ 
tion was intentional, 74 or negligent and careless, 76 
or such as to disclose a reckless disregard of conse- 


64. TU—People v. Lynn, 52 N E 2d 
166, 385 111 1C5 

Utah—Slate v. Lineman, 91 1* 2d 
457, '17 Utah 180 

Not necessarily involuntary man. 
slaughter 

1’a.—Commonwealth v Aurhk, 10 A 
2d 22. 138 ra Super 180 
Not alone sufficient 
Mass —■Commonwealth v. Aronc, 163 
NE 758, 265 Muss. 128 
Character of violation required 
Violation of penal automobile stat¬ 
ute designed for protection ot hu¬ 
man life and limb is criminal neg¬ 
ligence if intentionally, willfully, or 
wantonly committed, or inadvertent¬ 
ly or unintentionally committed with 
recklessness amounting, at least, to 
gross negligence, or under circum¬ 
stances from which probable death 
or injury to others might have been 
reasonably anticipated—Cam v. 

■State, 100 SE 371, 55 Ga App 376 
Sole of the road 

A mere violation of a rule of the 
road is not an unlawful or criminal 
act within the law of manslaughter, 
but in addition to such a violation 
there must be a wanton and reck¬ 
less indifference to the safety of oth¬ 
ers.—State v. Kellison, 11 N.YV.2d 
371, 233 Iowa 1274. 
improper lights 

A death caused by a motorist driv¬ 
ing with only one headlight in vio¬ 
lation of statute is not, alone, suffi¬ 
cient to constitute involuntary man¬ 
slaughter, but to do so It must ap¬ 
pear that the driver was operating 
his vehicle at the time in a care¬ 
less, negligent or unlawful manner. 


—Martin v. State, 174 SW.2d 242. 
20(5 Ark. 151. 

65. Ga—Cain v. State, 190 S E. 371, 
55 Ga App 376. 

NO—State v. Stansell, 164 S.E. 680, 
203 N.C 69. 

TeBt 

The test of criminal liability for 
violating highway statute by driving 
upon wrong side of road is whether 
driver does so consciously or under 
circumstances which would charge 
n reasonably prudent person with ap¬ 
preciation of the fact and the antici¬ 
pation of consequences injurious or 
Jatal to others—Weaver v State. 206 
SW.2d 293, 185 Term 276—Trentham 
v State, 206 S W 2d 291, 185 Tenn 
271—Potter v. State, 1‘24 S.W.2d 232. 
174 Tcnn. 118. 

66. N C.—State v. McDonald, 101 S 
E. 733, 211 N.C. 672 

Mechanical failure 

111.—People v. Lynn, 52 N.E 2d 166, 
383 Ill. 165. 

Failure of lights 

Fla.—Austin v. State, 132 So. 491, 
101 Fla. 990. 

Ill.—People v. Lynn, 52 N E 2d 166, 
385 111. 165. 

Tire and engine failure 

Fla.—Austin v. State, 132 So. 491, 
101 Fla. 990. 

Provocation or emergency 

The fact that the violation of a 
positive law or the commission ot 
an act expressly prohibited is prima 
facie unlawful does not preclude ac¬ 
cused from showing a provocation or 
emergency which produce such act, 
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if such was the case—Hell v. Com¬ 
monwealth, 195 SE 675, 170 Va 597. 

67. Tenn—Keller v. State, 299 S W. 
803, 155 Tenn 633, 59 A L R. 6K5. 

68. Tenn —Keller v. State, supra. 

69. Utah.—State v Lingman, 91 r. 
2d 457, 97 Utah 180. 

70. Utah—State v. Lingman, supra. 

71. Tenn —Keller v. State, 299 S.W. 
803, 155 Tenn 633, 59 A.L R. 685. 

72. Utah — State v. Lingman, 91 1*.' 
2d 457. 97 Utah 160 

73. Involuntary manslaughter 
Where the offense charged is In¬ 
voluntary manslaughter, it is im¬ 
material whether the unlawfulness 
of the act is inherent in its \eiy 
nature and purpose or arises only 
from the manner of performing an 
act which in its inception and aims 
is not unlawful—Commonwealth v. 
Aurick, 19 A 2d 920, 342 Pa. ‘282- 
Commonwealth v. PellceBe, 38 A 2d 
494, 155 Pa.Super. 3 20. 

74. N.C—State v. Stansell, 161 SE 
580. 203 N.C. 69. 

75. Ill—People v. Camberis, 130 N 
K. 712, 297 Ill. 455. 

29 C.J. p 1153 note 90 Ta]. 

Negligent or reckless act 

(1) Negligence sufficient to make 
an act unlawful within the rule is 
more than mere thoughtlessness or 
slight carelessness; it is reckless 
conduct or conduct evincing a mark¬ 
ed disregard for the safety of oth¬ 
ers.—State v. Lingman, 91 P.2d 457, 
97 Utah 180. 

(2) It has been stated that reck¬ 
less operation of a motor vehicle is 
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quences or a heedless indifference to the rights and 
safety of others and reasonable foresight that in¬ 
jury would probably result, 76 or if the act is in it¬ 
self dangerous and likely to result in death or great 
bodily harm, 77 and is in violation of a statute in¬ 
tended and designed to prevent injury and protect 
human life and safety. 78 

Under the foregoing rules it has been held in 
various instances that merely driving on the wrong 
side of the street, 79 driving on the left side of 


the road at excessive speed, 86 passing an overtaken 
vehicle to the right, 81 or driving without a license 8 * 
is not, of itself, sufficient to establish criminal lia¬ 
bility for a homicide resulting therefrom. On the 
other hand, under the foregoing rules it has been, 
held that a motorist may be guilty of a criminal 
homicide for a death occasioned by the operation 
of a motor vehicle in violation of regulations im¬ 
posed by law, 88 such as the violation of laws per¬ 
taining to the operation of motor vehicles upon 
a public highway or street, 84 including violations 


an unlawful act which will sustain 
a charge of Involuntary manslaugh¬ 
ter for a death caused thereby — 
Commonwealth v. Holman, 50 A.2d 
720, 160 la Super. 211—Common¬ 

wealth v. Stosny, 31 A.2d 582, 152 
Pa Super '236—Commonwealth v. Au- 
riek, 10 A 2d 22, 138 Pa Sup r. 180 
—Commonwealth v. Hippie, I'aQuar. 
Sess., 57 Dauph.Co. 166—Common¬ 
wealth v. Amatucci, Pa Quar.Sess., 29 
Del Co. 160. 

(3) However, the recklessness of 
conduct must amount to unlawful¬ 
ness of conduct and not merely ap¬ 
proximate unlawfulness in order to 
sustain the charge.—Commonwealth 
v. Aurick, 19 A.2d 920. 342 Ta. 282. 
70. N C.—State v. Stansell, 164 S.E. 
'580, 203 N <\ 69. 

77. NC—State v. Lowery, 27 S.E 2d 
638. 223 N O 598—-.State v. Stansell, 
164 SE 580, 203 N.C 69—Stale 
v. Palmer, 147 S.E. 817, 197 N.C. 
135. 

S.C—State v. Brown, 32 S E.2d 825, 
205 SC 514 

78. Kan—State v. Custer, 282 P. 
1071, 129 Kan 381, 67 A L.R 909. 

La—State v. Wilbanks, 123 So. 600, 
168 La 861. 

N.C—State v Stansell, 164 S E. -580. 
203 N C 69—State v. Palmer. 147 
S.E. 817, 197 NC. 135—State V. 
Mclver, 94 S E. 682, 175 N C. 761. 
S C.—State v. Brown, 32 S.E.2d 825, 
205 SC 514. 

42 C.T. p 1355 note 41 [a]. 

Failure to stop 

Motorist’s failure to obey law re¬ 
quiring him to stop at stop sign 
before entering highway is negli¬ 
gence.—State v. Satterfield, 153 S.E 
155, 198 N.C. 682. 

79. Miss—Smith v. State, 20 So.2d 
701, 197 Miss. 802, 161 A L.R. 1. 

Criminal negligence depends on olr- 
cumstanees 

Utah.—State v. Riddle, 188 P.2d 449. 
Xnferenoe not conclusive 

The inference of negligence arising 
from violation of statute by driving 
upon the wrong side of the road is 
not necessarily conclusive a d may 
be rebutted by contradictory evi¬ 
dence, and by evidence explaining 
the conditions under which the al¬ 


leged offense was committed.—Slate 
v. Brown, 32 S E 2d 825. 205 SC. 514 
Not per se violation 

Driving motor vehicle upon left 
side of highway is not per se viola¬ 
tion of law, but is so only when 
highway is not clear and unobstruct¬ 
ed for fifty yards ahead —Dunham 
v. State, 186 S.W 2d 820, 148 Tex 
Cr 329. 

Passing vehicle 

A motorist who turns to the left 
to puss a vehicle ahead must be rea¬ 
sonably alert that he shall not theie- 
by seriously endanger a vehicle ap¬ 
proaching in the opposite direction, 
since the latter has the right of way 
over him —Henderson v. State, 25 So. 
2d 133, 199 Miss 629 

80. Malum prohibitum 

Driving of automobile at excessive 
speed upon left side of road is not 
malum in se, but merely malum pro¬ 
hibitum.—Hurt v. State, 201 S.W.2d 
988, 184 Tenn. 608. 

81. Miss.—Goudy v. State, 35 So 2d 

308. 

82. Xn Pennsylvania 

(1) The killing of a person while 
operating a motor vehiele without 
an operator’s license has been held 
insufficient, without other negligent 
or unlawful uct, to convict the driv¬ 
er of involuntary manslaughter, on 
the ground that the driving without 
an operator’s license was not the 
proximate cause of the death.—Com¬ 
monwealth v. Williams, 1 A 2d 812, 
133 Pa Super. 104—Commonwealth 
v. Lowans. 21 PaDisl & Co. 66, 39 
Dauph. Co. 66, 82 l'ittsb.Leg.J. 238, 
48 York Leg.Rec 49. 

(2) It has been stated that the 
failure of one to procure a motor 
vehicle operator’s license, without 
more, is not an offense.—Common¬ 
wealth v. Williams, supra. 

(3) Other authority, however, has 
held that the death results from the 
unlawful operation of the vehicle, 
that the unlawful act is the driving 
of the automobile, not the failure to 
obtain a license, and, hence, the driv¬ 
er may be convicted of involuntary 
manslaughter.—Commonwealth v. 
Romig, 22 Pa.Dist. & Co. 341, 27 
Berks Co. 41. 


83. Ky.—Newcomb v. Common¬ 

wealth, 124 S.W.2d 486, 276 Ky. 
362. 

29 CJ p 1152 note 76. 

Unlawful acts within rule 

(1) The lawful act of driving in 
an unlawful manner is an unlaw¬ 
ful act.—State v. Lingman, 91 P.2d 
457, 97 Utah 180. 

(2) A motorist’s careless and feck¬ 
less commission of an act violative 
of law and reasonably caleulati d to 
injure another, and his continuance 
of such act after circumstances 
bring further notice of danger and 
risk, are unlawful acts—Bell v. Com¬ 
monwealth, 195 S E. 675. 170 Va. 697. 

84. Cal— People v. Wilson, 226 P. 
5, 193 Cal 512—People v. Lett, 177 
P.2d 47, 77 Cal.App 2d 917. 

Ky—Middleton v Commonwealth, 
202 S.W 2d 610, 304 Ky. 781—Dix¬ 
on v Commonwealth, 194 S W 2d 
655, 302 Ky. 353 --Lewis v. Com- 
monw'i alth, 191 S W 2d 416, 301 Kv 
268—Lowe v Commonwealth, 181 
SW.2d 409, 298 Ky. 7—Cornett v 
Commonwealth, 138 S.W.2d 492, 282 
Ky. 322 

Neb —Puckett v. State, 15 NW2d 63. 
3 44 Neb. 876—Crawford v. State, 
216 N.W. 294, 116 Neb 125. 

NC—State v Whaley, 132 SE. 6, 
191 NC. 387. 

Operation upon public highway held 
required 

Ohio —State v. Root. 7 N.E 2d 664, 
54 Ohio App. 412, afTlrmed 6 N E. 
2d 979, 132 Ohio St. '229. 

Hospital driveway 

A driveway leading into and lo¬ 
cated wholly on state hospital 
grounds, and never dedicated or le¬ 
gally accepted as a public thorough¬ 
fare, was not a road or highway 
within second-degree mans’aughter 
statute.—State v. Root, 6 N.E 2d 979. 
132 Ohio St. 229. 

Statutes within rule 

(1) Statute imposing duty to op¬ 
erate safely.—State v. Wells, 64 NE. 
2d 593, 146 Ohio St. 131. 

(2) Statute regarding safety of pe¬ 
destrians.—State v. Howey, 65 N.E.2d 
671, 78 Ohio App. 419. 

Ctaeit 

Statute imposing requirement for 
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arising from reckless driving, 85 or driving upon 
the left or wrong side of the highway in a care¬ 
less and negligent manner, 86 or going to the left 
side of the road in a careless and negligent man¬ 
ner in passing another vehicle, 87 or driving upon 
the wrong side of the highway at a high rate of 
speed while turning a curve, 88 or driving through 
or into an intersection against a red traffic signal 89 
or driving at night without lights, 90 or in viola¬ 
tion of a regulation or law governing the light¬ 
ing equipment of motor vehicles, 91 or parking an 
unlightcd vehicle upon the highway at night, 92 
or driving while under the influence of narcotics.® 3 


(2) Speed of Vehicle 

A motorist may be guilty of a criminal homicide for* 
a death occasioned by the operation of hie vehicle at an. 
excessive or unlawful speed. 

Under the rules imposing criminal liability for a 
death caused while engaged in the commission of 
an unlawful act, it has been held that a motorist 
may be guilty of a criminal homicide, where a 
person is killed as a result of his operation of a 
motor vehicle at an excessive speed, 94 as where 
the death was caused by driving a motor vehicle in- 
violation of a speed law 95 designed to prevent in¬ 
jury to the person, 96 or at a speed which, under the 


safe operation of vehicle was con¬ 
strued to impose duty with respect 
to guest riding In car. so that mo¬ 
torist’s violation of statute result¬ 
ing in death of guest would he man¬ 
slaughter in the second degree.— 
.State v. Wells, 64 N.E 2d 693, 14G 
Ohio St 131. 

Violation held to constitute circum¬ 
stance to be considered 

NJ—Stale v Linarducei, 3 A 2d 796, 
122 NJLaw 137, aflirmed 8 A.2d 
576, 123 NJLaw 228. 

Excuse for violation 

Statutory .signals required of per¬ 
sons operating automobile upon high¬ 
way arc not necessary, where pedes¬ 
trian has seen automobile approach¬ 
ing—Ilawpc v. Commonwealth, '27 S. 
W 2d 394. 234 Ky. 27. 

Passing school has 

(1) A homicide caused by passing 
a school bus which had been stopped 
has been hold to be involuntary man¬ 
slaughter—Gonimonwi alth v Mul¬ 
lins. 176 S W.2d 403. 296 Ky. 190. 

(2) Provision of statute requiring 
vehicles approaching a school bus 
stopped upon highway to receive or 
discharge passengers to be brought 
to a complete stop applies only to 
situations not covered bv another 
section of the same act which stales 
duties of operator of a vehicle ap¬ 
proaching a school bus that has 
stopped upon highway outside a 
business or residence district.—Com¬ 
monwealth v. Mullins, supra. 

85. Where law prohibits reofcless 
driving 

N.C.—State v. Dills, 167 S.E. 469, 
204 N.C. 33. 

86. Miss.—Sims v. State, 115 So. 
217, 149 Miss. 171. 

At high rate of speed 
Fla.—Franklin v. State, 163 So. 65, 
129 Fla. 686. 

87. Involuntary manslaughter 

G&.—Collins v. State, 18 S.E.2d 24, 
66 Ga.App. 325. 

When another vehlele is approaching 
Go.—Collins v. State, supra. 


88. Tenn.—Trentham v. State, 206 S. 
W.2d 291, 185 Tenn. 271. 

89. Cal.—People v. Barnett, 175 r.2d 
237, 77 Cal.App.2d 299. 

90. La,—State v. Wilbanks, 123 So 
600, 168 La. 861. 

91. Pa—Commonwealth v. Aurick, 
10 A 2d 22, 138 Pa Super. 180. 

Manslaughter in fourth degree 
Wis --Clemens v. State, 185 N.W. 
209, 17C Wis. 289. 

92. Statute held inapplicable 

Statute* prohibiting parking vehicle 
upon highway was held inapplicable 
where driver was unable to get his 
\ chicle off the highway due to engine 
trouble—State v. Hintz, 102 F.2d 639, 
61 Idaho 411. 

Test of liability 

Criminal liability for parking un- 
lightcd truck upon highway at night 
depends on accused's wanton negli¬ 
gence in not exercising reasonable 
care to avoid death or injury.— 
Thompson v. State, 146 So. 201, 108 
Fla. 370. 

Motoriet held not guilty of nuuu 
slaughter 

Idaho.—State V. Hintz, 102 P.2d 639, 
61 Idaho 431. 

93. Ala.—Broxton v. State, 171 So. 
390, 27 AlaApp 298. 

94. Cal.— Corpus Juris cited in Peo¬ 
ple v. Mitchell, 166 l\2d 10, 13, 27 
Cal 2d 678. 

Ga.—Iluntsinger v. State, 36 S E 2d 
92, 200 Ca. 127. 

Kan—State v. Custer, 282 P. 1071, 
129 Kan. 381, 67 A.L.R. 909. 

42 C.J. p 1355 note 45—29 CJ. P 1161 
note 88 [b]. 

95. Ala.—Jones v. State, 109 So. 189, 
21 AlttApp 234. 

Cal.—People v. Mitchell, 166 T.2d 10, 
27 Cal.2d 678. 

Ga.—Black v. State, 3 30 S E. 591, 34 
Ga.App. 449. 

Pa.—Commonwealth v. Aurick, 10 A. 

2d 22, 138 Pa.Super. 180. 

Distance maintained 

It is a violation of law to drive in 
excess of the statutory speed limit 
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for a distance of less than one quar¬ 
ter of a mile, even though, in order 
to sustain a conviction for violation 
of the speed limit, it Is necessary 
that accused’s speed be timed for 
not less than that distance.—Com¬ 
monwealth v. Kurtz, 33 Pa.Dist. & 
Co. 661. 

Anticipation of Injury 

One disobeying statute regulating 
speed of automobile has boon held to 
have anticipated possibility of any 
injury caused thereby.—McGoldrick 
v. State. 21 S W 2d 390, 159 Tenn. 667. 
Culpable negligence 

Excessive speed may constitute 
culpable negligence within the stat¬ 
ute defining manslaughter in the sec¬ 
ond degree—State v. Goldstone, 175 
N.W 892, 3 44 Minn. 405. 

Violation held to constitute negli¬ 
gence as matter of lav/ 

Cal - People v. Lett, 177 P 2d 47, 77 
Cal App 2d 917. 

Violation considered with other cir¬ 
cumstances 

Ind —Minurdo v. State, 183 N.E. 548, 
204 lnd 422. 

Habitual violation by other motor¬ 
ist .s is not a defense—Wilson v. 
State, 161 So. 744, 173 Miss 372. 
Wanton or reckless conduct 

It is not necessary that motorist's 
driving should have been wanton or 
ret kless—People v Flores, 3 87 F.2d 
910, 83 Cal App 2d 11. 

Where excess above speed limit is 
willful and intentional, homicide 
caused thereby is manslaughter.— 
Wilson v. State, 161 So. 744, 173 Miss. 
372. 

Peace officer 

Prohibition ngont, killing pedes¬ 
trian while pursuing criminal, was 
excepted from speed limitations, if 
he acted in good faith, and ivith rare 
of ordinarily prudent person—Lilly 
v. State of West Virginia, C.C A.W. 
Va., 29 F.2d 61. 

96. Cal.—People v. Mitchell, 166 P. 
2d 10, 27 Cal.2d 678—People v. 
Flores, 187 P.2d 910, 83 Cal.App.2d 
11 . 
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circumstances, made it an unlawful act. 97 How¬ 
ever, the speed at which a motor vehicle was go¬ 
ing 1 has been held not of itself sufficient to impose 
criminal liability for a homicide resulting from the 
operation of the vehicle. 98 In some jurisdictions, 
it has been held that, in order that a homicide re¬ 
sulting from a violation of a speed law may consti¬ 
tute manslaughter, accused must have displayed 
a wanton and reckless disregard and indifference 
for the safety of other persons who might reason¬ 
ably be expected to be injured thereby," and, in 
others, that driving in excess of the speed limit 
merely through a failure to exercise due care, and 
not intentionally or recklessly, will not impose 
criminal liability for a death caused thereby, unless 
in the light of the attendant circumstances it was 
likely to result in death or bodily harm. 1 Where 
driving in excess of the speed limit just prior to 


the accident was the cause thereof, the mere fact 
that at the moment of impact the speed of the vehi¬ 
cle had been slowed to a rate below the speed limit 
will not be sufficient of itself to entitle accused 
to an acquittal. 2 Under an ordinance providing 
that a speed in excess of a specified rate shall be 
unlawful, justifying circumstances have been held 
to be immaterial. 3 

e. Intoxication 

A death occasioned by the operation of a motor ve¬ 
hicle while the driver Is under the Influence of intoxicat¬ 
ing liquor may constitute a criminal homicide. 

A death occasioned by the operation of a motor 
vehicle while the driver is under the influence of 
intoxicating liquor has been held to be a criminal 
homicide, 4 generally some form or grade of man¬ 
slaughter, 5 although the facts may be such as to 


97. Ala—Downey v. State, 4 So.2d 

422, 20 Ala App. 285, certiorari 

granted 4 So 2d 428, 241 Ala. 514. 

Ta—Commonwealth v. Carroll, 200 
A. 139, 131 Ta Super. 357. 

Speed limit not conclusive 

(1) Pact that accused at time of 
collision was operating automobile 
within legal speed limit would not be 
conclusive on question whether speed 
was excessive.—People v. Von Eck- 
artsberg, 23 P.2d 819, 133 Cal.App 1 

(2) Automobile must be operated 
at reasonable speed not endangering 
life irrespective of legal speed limit 
—People v. McKee, 251 P. 675, SO 
Cal App 200. 

(3) Driving at a rate less than the 
maximum speed limit muy. under 
certain circumstances, constitute vio¬ 
lation of speed law---People v Mar- 
com, 5 I\2d 974, 118 Cal App. -683. 
Regardless of negligence 

The killing may amount to man¬ 
slaughter In the second degree, re¬ 
gardless of whether tho driving of 
the automobile was grossl> care¬ 
less, or grossly negligent —Downey 
v. State. 4 So.2d 422, 30 Ala.App 285. 
certiorari granted 4 So 2d 428, 241 
Ala. 514. 

Xt is unlawful to drive a motor ve¬ 
hicle at such speed as to endanger 
the life, limb, or property of another. 
—Downey v. State, supra. 

98. Ill.—People v. Schneider. 195 N 
E. 430, 360 Ill. 43. 

Pa.—Commonwealth v. Hippie, Quar. 

Sess., 57 Dauph.Co 156. 

Knowledge that car was in path 
In manslaughter prosecution for 
death caused by collision with over¬ 
turned vehicle at intersection, the 
motorist's speed of fifteen to eight¬ 
een miles per hour would not of it¬ 
self constitute criminal negligence 
unless motorist had reason to know 


that overturned automobile was in 
his path—People v. Schneider, 195 
N’.E. 4.10. 360 Ill 43. 

99. Iowa--State v. Kellison, 11 N 
W.2d 371. 233 Iowa 1274- State v 
(JralT. 290 N W 97. 228 Iow a 159. 
Manslaughter per se 

Mere driving of automobile strik¬ 
ing pedestrian at speed Molatlng or¬ 
dinance w'ould not per se make driv¬ 
er guilty of manslaughter, even 
though death of pedestrian resulted 
—State v Thomlinson, 228 N VV. 80. 
209 Iowa 555. 

1. NC-State v. Stansell. 16i SE 
580, 203 NC. 69 

2. Tex.—Vannoy v. Stnte, 155 S AV. 
2d 368, 3 42 Tex Cr 513 

3. Utah—State v Lingman, 91 r.2d 
457. 97 Utah 180. 

4. Colo - l’atton v. People, 168 P. 
2d 266, 114 Colo 531- Stevens v 
People, 51 P 2d 1022, 97 Colo 559 

Tex—dowers v. State, Or , 202 S W. 
2d 462, modified on other grounds 
203 S W 2d 539—MeWhirter v 
State, 180 S.W.2d 364, 147 Tex Cr. 
268. 

Criminal negligence resulting in 
death 

Minn—State v Bolsinger, 21 N.W. 

2d 480, 221 Minn. 154 
Construction of statute 

Statute imposing criminal liability 
must be Interpreted in the light of 
the natural meaning of its language. 
—Rinehart v. People, 95 P.2d 10, 105 
Colo. 123. 

5. Ala —Craham v. State, 176 So 
382, 27 Ala App. 505, certiorari de¬ 
nied 176 So 384, 234 Ala. 653— 
Broxton v. State, 171 So. 390, 27 
Ala App. 298. 

Ariz—State v. Ponce, 124 P.2d 543, 
59 Ariz. 158—Steffani v. State, 42 
P.2d 615, 45 Ariz 210. 
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Cal —People v Freeman, 60 P.2d 333, 
16 Cal App 2d 3 01 

Fla—Roddenberry v State, 11 So 2d 
582, 3 52 Fla. 197, appeal dismissed 
63 SCt 266. 317 US COD, 87 L Ed 
490, rehearing denud 63 SCt 440, 
317 US 713. 87 L Ed 568—Can¬ 
non v State, 107 So 300, 91 Fla. 
214 

Ga—Tnppe v State, 30 S K 2d 121, 
73 < Ja App 322—Black v. State, 130 
SE 591, 34 Ga App 449 
K> -Dixon Cnrnmonw'ealth, 3 94 S. 
AN'.2d 655. 502 Kv '155- Newcomb 
v. Commonwealth. 124 S.VV 2d 4S6, 
276 Ky. 362—Dublin v Common¬ 
wealth, 80 S W 2d 130, 2GO Ky. 412. 
Miss—Williams v State, 137 So. 106, 
i 61 Miss 406. 

NC.—Stnte v Dills, 167 SE 459, 
201 NC 33—State v. Stansell, 164 
S E. 580, 203 N.C. 09—State v. 

Leonard. 3 41 SE 730. 3 95 NC 242. 
Ohio—Mason (.up v. State, 189 N.E. 

512, 47 Ohio App. 32 
Or—State v. Boag, 59 P.2d 396, 154 
Or. 354. 

Pa—Commonwealth v. Kulgaucuk, 
Quar Sess., 27 Erie Co 78 
SC—State v. Long, 195 SE 624, 186 
S.C 439. 

Utah—State v. Busby. 131 P 2d 510, 
102 Utah 416, 144 A.L It 1108. 

WJs — Christie v. State, 248 N.W. 

820, 212 Wls 136. 

42 C J p 1355 note 46. 

Purpose of statute is to bring just 
punishment on those who are respon¬ 
sible for death of others because of 
mismanagement of automobiles due 
to intoxication —Barrington v. State, 
199 So. 320. 145 Fla. 61. 

Construction 

The statute must be read with 
respect to its manifest intent and 
spirit, and cannot be limited to the 
literal meuning of a single word, and 
must be construed as a whole and in¬ 
terpreted according to the sense in 
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make the offense murder,* and it has been held to 
be murder in jurisdictions where the act of driv¬ 
ing a motor vehicle while intoxicated is a felony. 7 
The killing of a person may constitute criminal 
homicide where the driver, in addition to being in¬ 
toxicated, is otherwise violating the law, 8 and op¬ 
eration of a motor vehicle while intoxicated may 
be negligence sufficient to constitute the offense of 
manslaughter, 9 or be sufficient to show a wanton 
and reckless disregard of human life. 10 However, 
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under some statutes, the driving of a motor vehicle 
while under the influence of intoxicating liquor, al¬ 
though a misdemeanor and, hence, negligence per 
se, 11 is not per se culpable or criminal negligence 
which will cause the offense to be manslaughter; 13 
nor does it, of itself, make out a prima facie case 
of manslaughter; 13 and the fact that driving while 
intoxicated in itself is a statutory violation and a 
criminal offense is not determinative thereof. 14 
The mere fact that the driver of a motor vehicle 


which the words are employed, re¬ 
gard being had to the plain inten¬ 
tion of the legislature.—Darrington 
v. State, supra. 

Repeal of statute 

Act dealing with traffic regula¬ 
tions, even though it denounced of¬ 
fense of driving a motor vehicle 
while intoxicated was held not ex¬ 
pressly or by implication to repeal 
statute denouncing and prescribing 
punishment ior manslaughter com¬ 
mitted by one operating a motor ve¬ 
hicle whilo intoxicated—Calhoun v 
Baden, 15 So 2d 414. 152 Fla. 663 
Manslaughter In second degree 
Ala—Rombokas v. State, 170 So 780, 
27 Ala.App. 227, cerlmraii denied 
Sup, 170 So 782. 233 Ala. 214- 
Oliver v. State, 134 So. 892, 24 Ala. 
App. 292, certiorari denied 134 So 
894, 223 Ala 167 

Offense is not manslaughter In first 
degree 

N.Y.—People v. Oricco, 193 N K 634. 
266 N.Y. 48, motion denied 193 N.E 
292. 265 NY 505 
Dangerous instrumentality 

When an automobile is operated by 
an intoxicated driver, it becomes a 
dangerous instrumentality—State v 
Richardson, 219 N W. 211, 2L6 Iowa 
809. 

Character of act 

(1) Driving while intoxicated is 
unlawful net.—Renton v. State, 247 
NW. 21. 124 Neb. 485 

(2) Driving while under the influ¬ 
ence of intoxicating liquor is not 
merely “malum prohibitum,” but is 
“malum in se ” 

Iowa—State v. Kellison, 11 N.W.2d 
371, 233 Iowa 1274. 

S.C—- State v. Long, 195 S.E. 624, 
186 SC 439. 

Tenn.—Keller v. State, 299 S.W. 803, 
155 Tenn. 633, 59 A.L.R. 685. 

20 C.J. p 1153 note 84 Ld]. 

Place of operation 

Manslaughter may bo committed 
under statute whether automobile is 
operated upon highways, streets, 
thoroughfares, or at some other 
place.—Patterson v. State, 175 So. 
730, 128 Fla. 539. 

What constitutes operation of vehicle 

(1) Operation of vehicle is not lim¬ 
ited to state of motion produced by 


mechanism of automobile, but in¬ 
cludes at least ordinary stops upon 
the highway which are to be regard¬ 
ed as fairly incidental to its opera¬ 
tion.—Barrington v. State, 199 So. 
320, 145 Fla. 61. 

(2) Operation of vehicle includes 
parking upon highway at night with¬ 
out lights.—Barrington v. State, su¬ 
pra. 

Culpable negligence in the opera¬ 
tion of the motor vehicle is not an 
element of the crime as it is defined 
in some of the statutes—Grnlves v. 
State, 172 So. 716, 127 Fla. 182—Can¬ 
non v. Stale, 107 So 360, 91 Fla 214. 

Wanton and reckless disregard of 
the safety of others is nof required 
in order to constitute the offense un¬ 
der some statutes—State v. Kellison, 
11 N.W.2d 371, 233 Iowa 1274. 

6. S.C.—-State v. Long, 195 S.E. 624, 
186 S.C. 439. 

Intoxication as affecting intent see 
infra § 658. 

7. Tex—Simmons v. State, 169 S.W. 
2d 171, 145 TexCr. 44S—Fox v. 
State. 165 SW.2d 733, 145 Tex.Cr. 
71. 

Crime Is not negligent homicide 

Tex—Evans v. State, 147 S.W.2d 794. 
141 Tex.Cr. 241—Totten v. State, 
113 S.W.2d 194, 134 TexCr 62— 
Collins v. State, 94 S.W 2d 443, 130 
Tex.Cr. 386—Jones v. Slate, 75 S 
W 2d 683, 127 Tex.Cr. 227. 
Dangerous chaiaoter of road 

The motorist is not entitled to any 
more consideration because the acci¬ 
dent occurred upon a double curve 
in a highway—Houston v. State, 158 
S.W.2d 1004, 143 TexCr. 460. 

8. N C.—State v. Palmer, 147 S.E. 
817, 197 N.C. 136. 

At high rate of speed 
Ky.—Raymer v. Commonwealth, 197 
S.W.2d 903, 303 Ky. 418. 

Driving without license 
Pa.—Commonwealth v. Tole, 25 Pa. 
Dist. 957, 44 Pa.Co. 257. 

9. Minn.—State v. Bolsinger, 21 N. 
W.2d 480, 221 Minn. 154. 

N.M.—State v. Sisneros, 82 P.2d 274, 
42 N.M. 500. 

Utah.-^-State v. Capps, 176 P.2d 873. 
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Gross and culpable negligence 

S.C.—State v. Long. 196 S.E. 624, 186 
S.C. 439. 

Intoxication provides element of neg¬ 
ligence 

Where the primary offense de¬ 
nounced by the statute is the opera¬ 
tion of a motor vehicle by an intoxi¬ 
cated person, with the punishment 
to bo meted out dependent on the 
injury resulting, the most severe be¬ 
ing imposed where death results, the 
element of negligence is established 
by the intoxication of accused due to 
the voluntary use of intoxicants — 
Roddenberry v. State, 11 So 2d 582, 
152 Fla. 197, appeal dismissed Rod¬ 
denberry v. State of Florida. 63 S Ct. 
266, 317 II S 600. 87 L Ed. 490, rehear¬ 
ing denied 63 S.Ct. 440, 317 U.S. 713, 
87 LEd. 568. 

Tacts considered on question of neg¬ 
ligence 

Accused’s consumption of liquor 
and failure to have brakes In proper 
condition could be considered as 
bearing on question of negligence, 
even though they were not in them¬ 
selves the proximate cause or causes 
of collision.—State v. McDaniels, 
Wash, 190 1* 2d 705. 

Killing by gross negligence consti¬ 
tutes manslaughter—State v. Blaine, 
140 A 666. 104 N.J.Law 325. 

Care of drunken man insufficient 
Driver ot motor vehicle whoso 
drunkenness caused another's death 
Is guilty of involuntary manslaugh¬ 
ter, even though he was as careful 
as a drunken man could be expected 
to be—Albert v. Commonwealth, 27 
S.E 2d 177, 1S1 Va. 894. 

10. Ala—Graham v. State, 176 So. 
382, 27 Ala App 505, certiorari de¬ 
nied 176 So 384, 234 Ala. 653. 

11. Miss—Cutshall v. State, 4 So.2d 
289, 191 Miss 764. 

12. Me—State v. Budge, 137 A. 244, 
126 Me. 223, 63 A L.R. 241. 

Miss.—Cutshall v. State, 4 So.2d 289, 
191 Miss. 764. 

13. Miss.—Cutshall v. State, supra. 

14. Mi&s.—Cutshall v. State, supra. 
The effect of the intoxication is 

the important and relevant fact, and 
not that such conduct constitutes In 
itself a criminal offense.— Cutshall 
v. State, supra. 
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has been drinking intoxicating liquor has been held 
insufficient to impose criminal liability on him for 
a death resulting from the operation of the vehi¬ 
cle. 15 In order to impose such liability his drinking 
must have been to such an extent that at the time 
of the accident he was under the influence of in¬ 
toxicating liquor or was intoxicated. 16 

§ 658. -Intent to Kill or Knowledge of 

Danger 

In determining the guilt of a driver of a motor vehicle, 
accused of a criminal homicide, consideration should be 
given to the presumption that he knew the natural and 
necessary consequences of his driving, as well as to his 
right to assume that others would use due care for their 
own safety. Intent or malice Is required in order that 
the homicide may constitute murder, and generally an 
Intent to kill or wanton conduct, from which malice may 
be inferred, is required for voluntary manslaughter or 
manslaughter in the first degree, but ordinarily intent or 
malice Is not required for involuntary manslaughter or 
negligent homicide. 

One who drives a motor vehicle in an unlawful 
or negligent manner is presumed to know the nat¬ 
ural and necessary consequences which may result 
therefrom, 17 including the knowledge that several 
persons may be killed and injured in an accident 
resulting therefrom. 18 The physical conditions ex¬ 


isting at the time of the accident, which accused 
knew or ought to have known, should be consid¬ 
ered in determining whether he was driving reck¬ 
lessly or otherwise improperly. 19 Any assump¬ 
tion in which a driver has the right to indulge, 
such as that others will use due care for their own 
safety, is to be considered on the question of his 
guilt. 20 The question whether or not accused ac¬ 
tually knew that he was violating the law at the 
time of the homicide is immaterial. 21 

Murder. Since intent or malice is a necessary 
element of murder, as considered in Homicide §§ 
13-15, in order that the killing of a person by the 
operation of a motor vehicle may constitute mur¬ 
der there ordinarily must have been w* at is in 
law an intent to kill by such an operation, 22 and 
consciousness of peril or probable peril to life there¬ 
from. 23 Actual intent to kill deceased on the part 
of the operator of the motor vehicle has been held 
not to be required in order to constitute murder, 24 
and, under some statutes, one may be guilty of mur¬ 
der without malice where he so operates a motor 
vi hide as to cause the death of another. 25 The 
necessary intent or malice may be implied or in¬ 
ferred. 26 However, a motor vehicle is not per se 


15. Mo.—State v. Simlcr, 167 SW.2d 
376, 350 Mo. 646—State v. Ruffin, 
126 S.W 2d 218, 344 Mo. 301. 

16. Amount of liquor consumed held 
immaterial 

Ohio.—Masoncup v. State. 189 N E 
512, 47 Ohio App. 32. 

When intoxication a factor 

In order for the driver’s intoxica¬ 
tion to be a factor in manslaughter 
case involving culpable negligence, 
it must create abnormal mental and 
physical condition tending to deprive 
driver of clearness of intellect and 
control of himself which he would 
otherwise possess.—Cutshall v. Stale, 
4 So.2d 289, 191 Miss. 764. 

Effect on ascussd considered 

Any mental and physical condition 
of accused due to the influence of in¬ 
toxicating liquor may be considered 
on the issue of culpable negligence.— 
Cutshall v. State, supra. 

Extent of intoxication required 

(1) G« nerally. 

Aria—StelLani v. State, 42 P.2d 615, 
45 Arlz. 210. 

Ohio.—Masoncup v. State, 189 N.E. 
512, 47 Ohio App. 32. 

(2) Person may be under influence 
of liquor without being intoxicated, 
within statute as to manslaughter. 
—Cannon v. State, 107 So. 360, 91 
Fla. 214. 

(3) Motorist who is so under In¬ 
fluence of intoxicating liquor that his 
capacity to operate automobile is 


impaired is intoxicated—Stevens v. 
People, 51 P.2d 1022. 97 Colo 559 

(4) One who, although sufficiently 
under influence of liquor to impair 
his capacity as a driver, >ot suffi¬ 
ciently sober to know that ho is un¬ 
dertaking a sober man's job, dri\es 
automobile upon highway is guilty 
of willful and wanton disregard of 
rights of other users of highway.— 
Patton v. People, 168 P 2d 266, 114 
Colo. 534. 

17. Ga—Webb v State, 23 S E.2d 
578, 68 Ga App. 460. 

18. Ga—Webb v. State, supra. 
Where several deaths and injuries 

resulted, accused is criminally ac¬ 
countable for each one—Webb v. 
State, supra. 

19. llel.—State v. Dean, 122 A. 448, 
2 W.W Ilorr. 290, affirmed Dean v. 
State, 125 A. 478, 2 W.W.IIarr. 
496. 

Condition of vehicle 

Accused has been held chargeable 
with knowledge of condition of 
brakes on his automobile.—People v. 
Isbell, 2 N.E.2d 84, 3G3 Ill. 264. 

20. Mich.—People v. Campbell, 212 
N.W. 97, 237 Mich. 424. 

Permissible assumptions 

(1) Motorist may assume that pe¬ 
destrian walking at practically right 
angles to path of automobile would 
stop before stepping in front of it.— 
State v. Schneiders, 137 S.W.2d 439, 
345 Mo. 899. 


(2) A motorist may properly as¬ 
sume that the operators of other 
motor vehicles will use reasonable 
care and have their \chicles under 
control.— Cornmonwi alth v Ushka, 
198 A. 465, 130 Pa Super 600. 

21. Ala—Bailum v State, 88 So. 
200, 17 Ala App. 679. 

22. Ark—Phillips v State. 161 S. 
W.2d 747, 204 Ark. 205. 

23. Pa - -Commonwealth v. May¬ 
berry. 138 A. 680, 290 Pa. 195. 

24. Tex—Cockrell v. State, 117 S.W. 
2d 1105. 135 TcxCr. 218. 

25. Tex—Fox v. State, 1G5 S.W.2d 
733, 145 Tex.Cr. 71. 

26. Tex.—Cockrell v. State, 117 S.W. 
2d 1105, 135 Tex.Cr. 218. 

Malioe will be implied, so as to 
make the crime murder, where all the 
facts and circumstances show an 
abandoned and malignant heart; but 
not otherwise — Huntsinger v. State, 
36 S.E.2d 92. 200 Ga. 127. 

Effect of statute 

In statute defining "involuntary 
manslaughter." proviso that involun¬ 
tary killing in commission of unlaw¬ 
ful act naturally tending to destroy 
human being's life shall be deemed 
murder, will not be applied in prose¬ 
cution for murder wherein state re¬ 
lies on implied malice, unless cir¬ 
cumstances show accused's aban¬ 
doned and malignant heart.—Hunt- 
j singer v. State, supra. 


768 



61 O.J.S. 


MOTOR VEHICLES 


$ 658 


a dangerous instrumentality or deadly weapon so 
that in a prosecution for murder malice will be im¬ 
plied merely from its reckless or unlawful use.* 7 

Manslaughter . Under some statutes, in order 
that the operation of a motor vehicle causing a 
death may constitute voluntary manslaughter or 
manslaughter in the first degree there must be ei¬ 
ther a positive intent to kill or an intentional act 
from which, ordinarily, in the usual course of 
events death or great bodily harm may be a con¬ 
sequence, 28 and, if the latter is relied on, a posi¬ 
tive or specific intent to kill is not necessary to 
the existence of the offense. 29 Whether or not 
there was an intent to kill, the offense is committed 
where a death results from a motorist driving 
recklessly in such a manner as to endanger human 
life, 80 or so as to evidence a wanton and reckless 
disregard of human life at the time and place and 


under the circumstances,* 1 or where accused in¬ 
tentionally drove against deceased. 82 

It has been stated that malice or an intent to take 
life is not necessary in order that a death from the 
operation of a motor vehicle may constitute man¬ 
slaughter, 33 or involuntary manslaughter, 34 or man¬ 
slaughter in the second degree; 35 and some stat¬ 
utes, in defining what acts constitute the crime of 
manslaughter, contemplate an unintentional kill¬ 
ing. 36 However, intent to do an unlawful or gross¬ 
ly negligent act, resulting in the unintentional death 
of another, has been held to be an element of the 
offense; 37 and, hence, the crime is committed, un¬ 
less otherwise provided by statute, when a person 
is unintentionally killed by the driver’s operation of 
his motor vehicle negligently or in violation of 
law, 38 and although at the time the driver did not 


27. Ga—Huntsinger v. State, supra 

28. Ala.—Lewis v. State, 167 So 608, 
27 Ala.App 155—Reynolds v. State, 
134 So. 815, 24 AlaApp. 249, cer¬ 
tiorari denied 134 So 817, 223 Ala. 
130. 

29. Ala— Rninev v. State, 17 So 2d 
687. 245 Ala. 458—Graham v. State, 
176 So. 382, 27 AlaApp 505, cer¬ 
tiorari denied 176 So. 384, 234 Ala. 
653. 

30. Ala.—Jones v. State, 34 So.2d 
483. 33 Ala.App. 451—Reynolds v 
State, 134 So 815, 24 AlaApp 249, 
certiorari dented 134 So. 817, 223 
Ala. 130. 

31. Ala—Graham v. State, 17G So. 
382, 27 AlaApp 505, certiorari de¬ 
nied 176 So 384. 234 Ala. 653— 
Pratt v. State, 171 So. 393, 27 Ala 
App. 301—Ilammell v. State, 111 
So 191, 21 Ala.App. 633. 

Imports Intent 

The recklessness of accused itself 
impoi ts the ps^entml criminal intent 
—Newcomb v. Commonwealth, 124 S. 
W.2d 486, 276 Ky. 362. 

Knowledge required 

Actual or probable damages to 
some person must have existed as 
matter of knowledge and present 
consciousness, or that which in law 
is the equivalent thereof, in order to 
constitute reckless and wanton negli¬ 
gence.—Willis v. State. 197 So 62. 
29 Ala.App. 365, certiorari denied 197 
So. 67, 240 Ala. 52—Curlette v. State, 
142 So. 775, 25 Ala.App. 179. 

Speed 

Forty miles per hour is not per se 
reckless speed.—Curlette v. State, 
supra. 

Character of wanton or reckless con¬ 
duct required 

(1) Accused must have been guil¬ 
ty of such recklessness or wanton 
oonduct as to imply the malice afore- 

61 C.J.S.—49 


thought necessary to constitute mur¬ 
der at common law.—State ex rel. { 
Shields v. Tortman, 6 N.W.2d 713, 
242 Wis 6. 

(2) Culpable wantonness, sutlicicnt 
to authorize a conviction, exists 
when accused has knowledge that 
some person is likely to he in a posi¬ 
tion of danger and, with conscious 
disregard of such known danger, 
recklessly proceeds on a dangerous 
course which causes disaster, al¬ 
though he may not know whether 
any person is actually Jn danger — 
Rainey v. State, 17 So.2d 687, 245 Ala. 
458 

Wanton misconduct held not shown 

from mere fact that: 

(1) Accused was driving automo¬ 
bile on wrong side of road —Curlette 
v. State, 142 So 775, 25 AlaApp. 179. 

(2) Accused took three drinks of 
home brew four and one-half hours 
before driving.—Curlette v. State, 
supra. 

32. Ala.—Pratt v. State, 2 71 So 393, 
27 Ala.App. 301—Hammell v. State, 
111 So. 191, 21 AlaApp. 633. 

33. Ill.—People v. Lynn, 52 NE.2d 
166, 385 Ill. 165—People v. Littwin, 
39 NE 2d 6, 378 Ill. 567—People 
v. Hanson, 38 N.E 2d 738, 378 Ill 
491—People v. Maloney, 18 NE.2U 
885, 370 Ill. 351—People v. Allen, 
14 N.E 2d 397, 368 Ill. 368, certio¬ 
rari denied Allen v. People of State 
of Illinois, 60 S.Ct. 132, 308 US. 
611, 84 L.Ed. 436—People v. Peter¬ 
son, 4 N.E.2d 37, 364 Ill. 80—Peo¬ 
ple v. Herkless, 106 N.E. 829, 361 
Ill. 32—People v. Schneider, 195 N. 
E. 430, 360 Ill. 43—People v. Sikes, 
159 N.E. 293, 328 111. 64. 

Iowa.—State v. Thomlinson, 228 N. 

W. 80, 209 Iowa 655. 

Wa*h.—State v. Hopkins, 265 P. 481, 
147 Wash. 198, 69 A.L.R. 688. cer- 
I Uorarl denied Hopkins v. State of 
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Washington, 49 S.Ct. 21, 278 U.S. 
617. 73 Tj Ed. 540. 

Actual Intent to harm some one Is 
not required.—State v. Studebaker, 
66 S.W.2d 877, 334 Mo. 471. 

Willful killing is not required 
Miss —Smith v. State, 20 So.2d 701, 
197 Miss 802, 161 A.L R. 1. 
Substitute for Intent 

Negligence and reckless indiffer¬ 
ence to lives and safety of others 
supply Intent.—State v. Thomlinson, 
228 N.W. 80, 209 Iowa 555. 

34. Ark—Martin v. State. 174 S.W. 
2d 242, 206 Ark. 15. 

Cal —People v. Barnett, 175 P.2d 237, 
77 Cal.App.2d 299. 

Ky.—Roberts v. Commonwealth, 95 
S.W 2d 23, 264 Ky. 645. 

La.— State v. Porter, 146 So. 465, 176 
La. 673. 

Mich—People v. Townsend, 183 N.W. 

177, 214 Mich. 267, 16 A L R. 902. 
Pa.—Commonwealth v. Holman, 50 
A 2d 720, 160 Pa Super. 211. 

Va.—Bell v Commonwealth, 195 S.E. 
675, 170 Va. 597. 

42 C.J. p 1356 note 53—29 C.J. p 1156 
note 18. 

"Involuntary manslaughter” defined 
see Homicide 5 55. 

35. Ala.—Jones v. State, 109 So. 189, 
21 Ala.App. 234. 

Okl—Wilson v. State, 105 P.2d 789, 
70 Okl.Cr. 262. 

36. Ind—Roby v. State, 17 N.E.2d 
800, 215 Ind. 55. 

37. Wash.—State v. Hopkins. 265 P. 
481, 147 Wash. 198, 59 A.L.R. 688, 
certiorari denied Hopkins v. State 
of Washington, 49 S.Ct. 21, 278 
U.S. 617, 73 L.Ed. 540. 

38. Ala.—Estes v. State, 93 So. 217, 
18 Ala.App. 606. 

Manslaughter in second degree 

Ala.—Hammell v. State, 111 So. 191, 
21 Ala.App. 683. 
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actually know that his act would result in a homi¬ 
cide. 89 

Other homicides . Under various statutes an in¬ 
tent to kill is not an element of the offense of neg¬ 
ligent homicide, 49 and it has been held not to de¬ 
pend on the presence of the element of willfulness 
or intention to violate the law. 41 Under other stat¬ 
utes, in order that reckless driving may constitute 
the crime of criminal negligence in the operation 
of a vehicle resulting in death, accused must have 
known, or should have known, that his manner of 
driving the vehicle created an unreasonable risk 
of harm, but he need not have intended to cause 
harm. 42 Intent has been held not a necessary ele¬ 
ment of the statutory crime of involuntary homi¬ 
cide. 48 

Assault with intent to murder. A specific intent 
to kill is an essential element of the offense of as¬ 
sault with intent to kill or murder by striking an¬ 
other with a motor vehicle operated by accused. 44 
A wanton or reckless state of mind may be the 
equivalent of a specific intent to kill. 4 ' 5 Also, it 
has been held that the intent to do the prohibited 
act is sufficient where the injury resulted from the 
unlawful act, 46 or that the operation of the vehicle 
in a manner forbidden by law may take the place 
of and supply the unlawful intent. 47 However, 
criminal negligence will not, in every case, supply 
the intent to kill, and the mere fact that accused 
was violating the speed or traffic laws of the state 
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or was under the influence of intoxicating liquor 
is not ipso facto sufficient therefor. 48. 

Intoxication or influence of drugx. It has been 
held that a driver of a motor vehicle is not guilty 
of murder who, at the time of the homicide, had 
been deprived of his reason and the capacity of 
knowing the wrongfulness of his acts by drugs 
given to him or prescribed for him by a physician 
to alleviate pain, 49 or who is so under the influ¬ 
ence of intoxicating liquor as to be incapable of 
forming the necessary intent for murder. 60 How¬ 
ever, voluntary drunkenness is no excuse ifor 
crime. 61 It has been held that driving a motor ve- 
hiole at excessive speed while intoxicated is suffi¬ 
cient to sustain a conviction of murder in the sec¬ 
ond degree for a death caused thereby, even though 
the killing was not intentional, 62 or that intent or 
malice sufficient to constitute murder may be im¬ 
plied where an intoxicated person drives in a reck¬ 
less and wanton manner so as to endanger the lives 
of others. 53 The fact that at the time of the homi¬ 
cide the driver was so intoxicated as not to know 
that his driving was apt to cause injury to another 
is no defense to a charge of involuntary manslaugh¬ 
ter. 64 The drunken condition of an owner or pro¬ 
prietor of a motor vehicle who permitted his ve¬ 
hicle to be driven in a reckless manner by a 
drunken companion has been held not to constitute 
a defense to a prosecution for the murder of one 
killed by the reckless operation of the vehicle. 55 
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Sven though It might he considered 
a felonious killing if accused wrong¬ 
fully ran his motor vehicle over de¬ 
ceased. although without malice or 
intention to kill, a verdict of man¬ 
slaughter In the second degree will 
not be disturbed.—Gore v. State, 114 

So. 791, 22 Ala.App. 136, certiorari 
denied Ex parte State ox rel. Attor¬ 
ney General, 114 So. 794, 217 Ala. 68. 

39. Ala.—Estes v. State, 93 So. 217, 
18 Ala.App. 606 

Knowledge required 
It need not have been reasonably 
apparent to accused that death of an¬ 
other would result from his act, but 
it is sufficient if he knew or reason¬ 
ably should have known, that his act 
tended to endanger life.—State v. 
Studcbaker, 66 S.W.2d 877, 334 Mo. 
471. 

Intent to do the prohibited not is 

sufficient to support a conviction for 
a killing resulting from the unlaw¬ 
ful act of accused in the operation of 
a motor vehicle.—Webb v. State, 23 
S.E.2d 578, 68 Ga.App. 466. 

40. Tex—Stover v. State, 104 S.W. 
2d 48, 132 Tex.Cr. 356. 

41. Cal.—People v. Pryor, 61 P.2d 
773, 17 Cal.App.2d 147. 


4(2. Minn —State v. Bolsinger, 21 N. 
W.2d 480, 221 Minn. 154. 

43. La.—State v. Porter, 146 So. 465, 
176 La. 673. 

44. Ga—Wright v. State, 148 S.E. 
731, 168 Ga. 690—Payne v. State, 
40 S.E.2d 759, 74 GaApp. 646— 
Mundy v. State, 1 S E 2d 605, 69 
Ga App. 509—Noose v. State, 160 
S.E. 451, 40 Ga.App. 503—Smith v. 
State, 147 S E. 781, 39 Ga.App. 552. 

45. Ga—Pavne v. State, 40 S.E.2d 

759, 74 Ga App. 646—Denard v. 

State, 81 SE 378, 14 GaApp. 485. 

46. Ga.—Webb v. State, 23 S.E.2d 
578, 68 GaApp. 466. 

47. Okl.—Lamb v. State, 105 F.2d 
799, 70 Okl.Cr. 236. 

48. Ga.—Mundy v. State, 1 S.E.2d 
605, 59 Ga-App. 509. 

49. Okl.—Williams v. State, 74 F.2d 
632, 63 Okl.Cr. 234. 

50. Ala.—State v. Massey, 100 So. 
625, 20 Ala.App. 56. 

Ga.—Herrington v. State, 120 S.E. 
554, 31 Ga.App. 167. 

51. Ky.—Morris v. Commonwealth, 
73 S.W.2d 1, 255 Ky. 2716. 
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Tex.—Brewer v. State, 143 S.W.2d 
699, 140 Tex.Cr. 9. 

42 C J. p 1356 note 52. 

Effect of intoxication as to liability 
for crime generally see Criminal 
Law $5 65-71. 

No defense to manslaughter in first 
degree 

Ala.—Graham v. State, 176 So. 382, 
27 Ala.App. 505, certiorari denied 
176 So. 384, 234 Ala. 653. 

52. Ala.—Reed v. State, 142 So. 442, 
225 Ala. 219. 

53. Tex.—Cockrell v. State, 117 S.W. 
2d 1105, 135 Tex.Cr. 218. 

54. Mich.—People v. Townsend, 183 
N.W. 177, 214 Mich. 267, 16 A.L.R. 
902. 

Homicide while driving under influ¬ 
ence of liquor as manslaughter see 
supra 9 657 e. 

Gravamen of offense 

The intoxication of accused Is the 

gravamen of his offense, and the 

greater the degree thereof the more 

aggravated his offense.—People v. 

Townsend, supra. 

55. Tex.—Brewer v. State, 143 S.W. 
2d 599, 140 Tex.Cr. 9. 
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Knowledge of owner . In order that an owner 
may be responsible as principal for a homicide re¬ 
sulting from the driver’s improper operation of 
the vehicle, he must have known, or it must have 
■been apparent to him, that the driver’s operation 
thereof was negligent or otherwise improper . 56 

§ 659, - Degree of Negligence 

a. In general 

b. Involuntary manslaughter 

c. Negligent homicide or similar statu¬ 

tory offense 

a. In General 

Although, under some statutes, ordinary negligence In 
the operation of a motor vehicle is sufficient to make the 
death of a human being caused thereby some form or 
grade of criminal homicide, generally some greater char¬ 
acter or degree of negligence is required therefor. 

Not every instance where a human being is killed 


by a motor vehicle driven by another under cir¬ 
cumstances showing negligence constitutes a 
crime , 57 and a homicide may result from careless¬ 
ness of such low degree or trivial character in the 
lawful operation of a motor vehicle as not to in¬ 
volve criminality . 58 Although, under some stat¬ 
utes, negligence, or ordinary negligence, in the 
operation of a motor vehicle is sufficient to sup¬ 
port a charge of some form or grade of criminal 
homicide for a death caused thereby, and it is un¬ 
necessary to show gross negligence , 59 generally 
the negligence required is more than ordinary com- 
law-law negligence , 60 and is something more, or 
greater in degree, than the negligence necessary 
to impose civil liability . 61 In the absence of statute 
providing otherwise, criminal liability docs not arise 
for a death in the use or operation of a motor ve¬ 
hicle caused from slight negligence , 62 or from 
mere carelessness or negligence , 63 where the neg¬ 
ligent act causing the death was lawful ,' 64 or from 


Drunken proprietor 

Proprietor of motor vehicle may be 
convicted of murder in second degree 
where, while intoxicated although 
not irresponsible, he directed another 
intoxicated person to take charge of 
his car, whose negligent and unlaw¬ 
ful operation caused wreck and kill¬ 
ing of another—State v Trott, ISO 
SE. 627, 190 N.C. 674, 42 A.L.R 1114. 

56. Tex.—Schorr v. State, 132 S.W 
2d 898. 137 Tex.Cr. 625. 

Excessive speed 

Owner who was not experienced 
driver was held not criminally negli¬ 
gent for excessive speed of expe¬ 
rienced driver because he failed con¬ 
stantly to keep his eyes on the speed¬ 
ometer.—Schorr v. State, supra. 

57. Ill.—-reople v. Crego. 70 N.E 2d 
578, 395 Ill. 451—People v. Hynn, 
52 N E 2d 166, 385 Ill. 165—People 
v. Burgard, 36 NE.2d 558, 377 111 
322—People v. Schneider, 195 N.E. 
430, 360 Ill 43—People v. Sikes, 159 
N E. 293, 328 Ill. 64. 

Ky.—Carnes v. Commonwealth, 129 
S.W. 543, 278 Ky. 771. 

Okl— Clapp v. State, 120 P 2d 381, 

73 Okl.Cr. 261, reheard 124 P.2d 2»67. 

74 Okl.Cr. 144—Freeman v. Stale, 
101 P.2d 653, 69 Okl Cr. 161. 

58. Ala.—Crisp v. State, 309 So. 282, 
21 Ala.App. 449, reversed on other 
grounds 109 So 287, 215 Ala. 2 

Negligence giving rise to criminal re¬ 
sponsibility generally see the C.J. 
S. title Negligence 306, also 45 C. 
J. p 1371 note 16-p 1373 note 39. 

59. Manslaughter 

Cal.—People v. Wilson, 177 P.2d 567, 
78 Cal.App.2d 108. 

Wash.—State v. Ramser, 136 P.2d 
1018, 17 Wash.2d 581. 


Wanton, or reckless act not necessary 

Where a person is doing anything 
dangerous or has charge of anything 
dangerous in its use, such as an au¬ 
tomobile, and acts without proper 
precautions that a person of ordinary 
prudence would have used, and death 
of another results therefrom, his act 
or neglect is a criminal act, even 
though his negligence does not 
amount to wanton, or reckless disre¬ 
gard of human safety or life—People 
v Wilson, 177 P.2d 567, 78 Cal App 2d 
108. 

60. Mo.—State v. Simler, 167 S.W.2d 
376, 350 Mo 616 

Pa—Commonwealth v. Kulgaucuk, 
Quar.Sess, 27 Erie Co. 78. 

Simple negligence is insufficient to 
sustain a charge of manslaughter in 
the first degree—Willis v. State, 3 97 
So. 62, 29 Ala.App. 365, certiorari 
denied 197 So. 67, 240 Ala. 52. 

An error of judgment in turning to 
left to avoid motor vehicle approach¬ 
ing upon the wrong side of the high¬ 
way has boon hold not to be criminal 
negligence sufficient to sustain a con¬ 
viction for manslaughter.—Hiller v. 
State, 50 S.W.2d 225, 164 Tenn. 388. 

61. Ala.—Crisp v. State, 109 So. 282, 
21 Ala.App. 449, reversed on other 
grounds 109 So. 287, 215 Ala. 2. 

Ark.—Phillips v. State, l'6l S.W.2d 
747, 204 Ark. 205. 

Ga.—Collins v. State, 18 S.E.2d 24, 
66 Ga App. 325. 

Kan.—State v. Custer, 282 P. 1071, 
129 Kan. 381, 67 A.L.R. 909. 

Ky.—Carnes v. Commonwealth, 129 
S W 543, 278 Ky. 771. 

N.Y.—People v. Bearden, 49 N.E.2d 
785, 290 N.Y. 478—People v. Gard- 
| ner, 8 N.Y.S.2d 917, 255 App.Dlv. 
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683—People v. Williams. 61 N.Y. 
S.2d 252, 187 Misc. 299. 

N<\—State v Satterfield, 153 S.E. 
155, 198 NC. 682—State v. Roun¬ 
tree, 106 SE. 669, 181 NC. 535. 
Okl—Hall v. State, 159 P 2d 283, 80 
Okl.Cr. 310—Chandler v. State, 146 
P.2d 598, 79 Okl Or. 323—Freeman 
v. State, 101 P.2d 653, 69 Okl.Cr. 
164. 

Tenn.—Trentham v. State, 206 SW. 
2d 291, 185 Tenn. 271—Potter v. 
State, 121 S W 2d 232, 174 Tenn. 
118—Hiller v. State, 50 S.W.2d 225, 
164 Tenh 388. 

Va—Bell v. Commonwealth, 195 S.E. 
675. 170 Va 597. 

Degrees of negligence adopted by 
statutes as a basis for particular 
homicides resulting from the opera¬ 
tion of motor vehicles will be recog¬ 
nized and given effect—State v. Bol- 
singer, 21 N.W 2d 480, 221 Minn. 154. 

62. Mich—People v. Campbell, 212 
N.W. 97, 237 Mich. 424. 

N.Y.—People v. Ambrico, 12 N.Y.S.2d 
530. 

63. Del —State v. Elliott, 8 A.2d 873, 
1 Terry 250. 

Ga—Collins v. State, 18 S.E.2d 24, 66 
Ga.App 325. 

Idaho—State v. Hintz, 102 P.2d 639. 
61 Idaho 411. 

Ill.—People v. Allen, 151 N.E. 676, 
321 Ill. 11. 

Miss —Scott v. State, 185 So. 195, 183 
Miss. 788. 

42 C.J. P 1357 note 64. 

Motor vehicle as dangerous instru¬ 
mentality generally see supra I 
12 . 

Negligence In handling of deadly 
weapons eee Homicide { 62 b. 

64. Ga —Collins v. State, 18 S.E.2A 

| 24, 66 Ga.App. 325. 
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mere negligence not amounting to a reckless, 'will¬ 
ful, and wanton disregard of consequences . 65 

The character or degree of negligence required 
for criminal liability has been variously stated and 
is dependent on the grade of offense involved and 
the provisions of the controlling statutes. Accord¬ 
ingly, it has been variously stated that the negli¬ 
gence in the operation of a motor vehicle neces¬ 
sary and sufficient to impose criminal liability for 
a death resulting therefrom is negligence so great 
that the law imputes a criminal intent , 66 or such a 
wide departure from due care as to amount to gross 
and reckless operation of the motor vehicle , 67 or 
criminal or culpable negligence , 68 gross negli¬ 
gence , 69 or gross or culpable negligence , 70 or care¬ 
lessness or recklessness , 71 or operation of the ve¬ 
hicle in a reckless, wanton, and careless manner . 72 


However, regardless of the particular character or 
degree of negligence stated to be necessary to im¬ 
pose criminal liability, the character of conduct 
required is generally such as manifests on the 
part of accused an indifference to, or disregard 
for, the consequences of his act or the life or 
safety of others or such as is likely to cause great 
bodily harm or death to another . 73 

Under these rules the standard of conduct, by 
which criminal liability for a homicide resulting 
from the operation of a motor vehicle is measured, 
is not the highest degree of care . 74 It has been 
held to be the omission to do something which a 
reasonable and prudent person would do , 76 or the 
doing of something which such a person would not 
do under the circumstances surrounding the par¬ 
ticular case , 76 or the want of usual and ordinary 


65. N.M.—!State v. Harris, 70 P.2d 
757, 41 N.M. 426. 

66. Mich.—People v. Campbell, 212 
N.W. 97, 237 Mich. 424. 

42 CJ. P 1356 note 63. 

When homicide results from reck¬ 
less driving 1 of automobile, criminal 
intent is imputed to offender.—Good¬ 
man v. Commonwealth, 151 S E. ICS, 
153 Va. 943. 

67 . Ky.—Swanp;o v. Commonwealth, 
124 S.W.2d 768, 276 Ky. 467. 

68 . Ga.—Collins v. State, 18 S.E.2d 
24, 66 Ga App. 325. 

Okl.-—Clapp v. State, 120 P.2d 381, 73 
Okl.Cr. 261, reheard 124 P.2d 267. 
74 Okl.Cr. 144—Freeman v. State, 
101 P.2d 65*1, 69 Okl.Cr. 164. 

69. Manslaughter 

N.J.—State v. Blaine, 140 A. 566, 104 
N.J.Law 325. 

TO. Idaho.—State v. Hintz, 102 P.2d 
639, 61 Idaho 411. 

Manslaughter 

Me.—State v. Ela* 8 A.2d 689, 136 
Me. 303. 

71 . Ky.—Wilson v. Commonwealth, 
147 S W.2d 62. 285 Ky. 136. 

78 . W.Va—State v. Wcisengoff, 101 
S.E. 450, 85 W.Va. 271. 

42 C.J. p 1356 note 48. 

Backless driving 

Ala.—Hammell v. State, 111 So. 191, 
21 Ala.App. 633—Jones v. State, 
109 So. 189. 21 Ala.App. 234. 

78 . Ala.—Crisp v. State, 109 So. 282, 
21 Ala.App. 449, reversed on other 
grounds 109 So. 287, 215 Ala. 2. 

DeL—State v. Elliott, 8 A.2d 873, 1 
Terry 250. 

Idaho.—State v. Hintz, 102 P.2d 1639, 
61 Idaho 411. 

Ky.—Carnes v. Commonwealth, 129 
S.W.2d 643, 278 Ky. 771. 

Me.—State v. Ela, 8 A.2d 689, 136 Me. 
903. 

N.T.—People v. Ambrico, 12 N.T.S.2d 
610 . 


Va.—Bell v. Commonwealth, 195 S E 

675, 170 Va. 597. 

42 C.J. p 1357 notes 65, 66. 

Callous disregard of human life 
Va.—Goodman v. Commonwealth, 151 
S.E. 168, 153 Va 943. 

Utter disregard for the safety of 
others under circumstu rices likely to 
cause injury.—People v. Crego, 70 N 
E.2d 578, 395 Ill 451—People v Lynn, 
52 N.E.2d 166, 385 Ill. 165—People v. 
Hansen, 38 N E 2d 738, 378 Ill. 491- 
People v. Burgard, 36 N E 2d 558, 377 
Ill. 822—People v. Przybvl, 6 N.E 2d 
848, 865 Ill. 615—People v. Schnei¬ 
der, 195 N.E. 430, 260 111. 43—People 
v. Sikes, 159 N.E. 293, 328 Ill. 64. 
Manslaughter 

(1) In general. 

Ill.—People v Lynn, 52 N.E 2d 166, 
385 Ill. 165—People v Littwin, 39 
N.E 2d 5. 378 111. 567—People v. 
Hansen, 38 N.E 2d 738, 378 111 491 
—People v. Maloney, 18 N.E 2d 885, 
370 Ill. 351—People v. Allen, 14 N. 
E.2d 397, 368 Ill 368, certiorari de¬ 
nied Allen v. people of State of 
Illinois, 60 S.Ct. 132, 308 U.S. 511, 
84 L.Ed. 436—People v. Peterson, 4 
N.E.2d 37, 364 Ill. 80—People v. 
Herkless, 196 NK. 829, 361 111. 32 
—People v. Sikes, 159 N.E 293, 328 
Ill. 64—People v. Allen, 151 N.E. 

676, 321 Ill. 11. 

Iowa.—State v. Graff, 290 N.W. 97, 
228 Iowa 159—State v. Thomlinson, 
228 N.W. 80, 209 Iowa 555. 

Neb.—Cowan v. State, 2 N.W.2d 111, 
140 Neb. 837. 

N.J.—State v. Blaine, 140 A. 566, 104 
N.J.Law 325—State v. Harlow, 140 
A. 438, 6 N.J. Mi sc. 149. 

N.M.—State v. Harris, 70 P.2d 757, 41 
N.M 426. 

N.C.—State v. Leonard, 141 S.E. 736, 
195 N.C. 242. 

(2) Reckless or utter disregard for 
human life is necesMr. y to constitute 
manslaughter.—State v. Simler, 167 
S.W.2d 376, 360 Mo. 646—State v. 
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Schneiders, 137 S.W.2d 439, 345 Mo. 
899—State v. Ruffin, 1216 S.W.2d 218. 
341 Mo. 301. 

Xn order to constitute wanten or 
reckless negligence, there must be a 
design, purpose, or intent to .do 
wrong, or reckless indifference to, or 
disregard for, the natural or probable 
consequence of the act —Willis v. 
State, 197 So. 62, 29 Ala.App. 365, cer¬ 
tiorari denied 197 So. 67, 240 Ala. 62. 

“Reckless” Imports a disregard by 
accused of the consequences of his 
act and an indifference to the rights 
of others.—People v. Bearden, 49 N. 
E 2d 785, 290 N.Y. 478— People v 
Williams, 61 N.Y.S.2d 252, 187 Misc 
299. 

Subsequent conduct 

It is proper to consider the conduct 
of accused subsequent to the acci¬ 
dent, Including his denial to officers 
that he had had an accident, as a cir¬ 
cumstance with respect to whether 
his entire conduct had been charac¬ 
terized by a spirit of wanton disre¬ 
gard for safety of others.—Cutshali 
v. State, Miss., 36 So.2d 318. 

74. Mo.—State v. Schneiders, 137 S. 
W.2d 439, 34G Mo 899—State v. 
Ruffln, 126 S.W.2d 218, 344 Mo. 301. 

42 C.J. p 1356 note 63 [b]. 

75. Mo.—State v. Ruffln, supTa. 
Okl.—Ray v. State, Cr. f 189 P.2d 620 

—Chandler v. State, 146 P.2d 598, 
79 Okl.Cr. 323—Clapp v. Stale, 120 
P.2d 381, 73 Okl.Cr. 261, reheard 
124 P.2d 267, 74 Okl.Cr. 144—Wil¬ 
son v. State, 105 P.2d 789, 70 Okl. 
Cr. 262—Freeman v. State, 101 P.2d 
653, 69 Okl.Cr. 164—Romines v. 
State, 281 P. 310, 45 Okl.Cr. 40- 
Nail v. State, 242 P. 270. 33 Okl.Cr. 
100 . 

76. Mo.—State v. Ruffin, 126 S.W.2d 
218, 344 Mo. 301. 

Okl.—Ray v. State, Cr., 189 P.2d 620 
—Chandler v. State, 146 P.2d 698, 
78 OkT.Cr. 883—Clapp ▼. State. 128 
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care and caution in the performance of an act 
usually and ordinarily done by a person under sim¬ 
ilar circumstances and conditions , 77 or a disregard 
for the consequences which may ensue from the 
act and indifference to the rights of others . 78 

Murder . It has been held in jurisdictions where 
a specific intent to kill is a necessary element of 
murder that no degree of negligence, however 
gross, is sufficient of itself to constitute the crime 
of murder . 79 


Duties required for due care . With respect to 
the crime of homicide, it is the duty of a motor¬ 
ist to drive in conformity with the rules of the 
road , 80 to operate his vehicle in a careful and pru¬ 
dent manner and at a reasonable rate of speed , 81 
to keep his motor vehicle under control , 82 to exer¬ 
cise reasonable care in the control and manage¬ 
ment of his vehicle to prevent injury to others , 88 
and to keep a proper lookout ; 84 and the right of 
others to use the highways and streets must be con- 


P.2d 381. 73 OklCr. Ml. reheard 
124 P.2d 267. 74 Okl.Cr 144—Wil¬ 
son v. State, 105 P.2d 78D, 70 Okl 
Cr. 262—Homines v. State, 281 P. 
810, 45 Okl.Cr. 40—Nall v. State, 
242 1*. 270, 33 OklCr. 100. 

77. Okl.—Freeman v. State, 101 P 2d 
653, 69 Okl.Cr. 164—Homines v. 
State, 281 P. 310, 45 OklCr. 40. 
Failure to operate prudently 

Failure to operate automobile pru¬ 
dently and at reasonable speed con¬ 
stitutes “culpable negligence.”— 
Homines v. State, supra. 

7ft Ga—Cain v. State, 190 S.E. 371, 
55 GaApp. 376. 

NY.—People v. Bearden, 49 N E 2d 
785, 290 N Y. 478—People v. Gard¬ 
ner, 8 N.Y.S 2d 917, 2G5 App.Div 
683—People v. Williams, 61 N.Y.S. 
2d 262, 187 Misc. 299. 

Test 

The test of culpable negligence is, 
do the acts charged as criminal show 
a degree of carelessness amounting 
to a culpable disregard of the rights 
and safety of others — Clapp v. State, 
120 P 2d 381, 73 OklCr 261, reheard 
124 P 2d 267, 74 OklCr 144—Free¬ 
man v. State, 101 P.2d 663, 69 Okl. 
Cr. 3 64. 

79. Ark.—Phillips v. State, 161 S.W. 
2d 747, 204 Ark. 205. 

80. Duty at intersection 

Pa—Commonwealth v. Ushka, 3 98 
A. 4 65, 130 Pa Super 600. 

Wash —State v. Mooney, 16 P.2d 456, 
170 Wash. 260. 

81. Okl —Homines v. State, 281 P. 
310, 45 Okl Cr. 40. 

Degree of oare required is that 
which a reasonably careful and pru¬ 
dent man would use under like cir¬ 
cumstances.—Downey v. State, 4 So. 
2d 422. 30 Ala.App. 285, certiorari 
granted 4 So.2d 428, 241 Ala. 614. 
Unfamiliar road 

A motorist, who is unfamiliar with 
the road upon which he is driving in 
the nighttime, cannot with impunity 
take chances on mere appearances 
and drive ahead without regard for 
the possibility of causing death or in¬ 
jury to other persons upon the high¬ 
way.—State ▼. Phelps, 110 P.2d 755, 
153 Kan. 337. 

89. Del.—State ▼. Elliott, 8 A. 2d 873, 

1 Terry 250. 


Clrcumstanoee considered 

The character of the highway be¬ 
fore and at place of collision, the 
position of parked automobile with 
which motorist collided, and the con¬ 
ditions of visibility and speed at 
which motorist was driving are to be 
considered.—State v. Elliott, supra. 
What constitutes proper control 
“Control” means management or 
government, and the phrase “under 
proper control” as applied to the op¬ 
eration of an automobile upon a pub¬ 
lic highway means operation at such 
speed and with such attention to its 
mechanism and power ns will enable 
the driver to stop it with a reason¬ 
able degree of quickness or within a 
reasonable distance, or to guide it 
safely by objects upon the highway, 
dependent on existing circumstances 
and likelihood of danger to others up¬ 
on the highway.—State v. Elliott, su¬ 
pra. 

83. Del —State v. Elliott, supra. 

Ill—People v. Crego, 70 N.E 2d 578, 
395 Til. 451—People v. Lynn, 52 N 
E 2d 1616, 385 Ill. 165—People v. 
Malonev, 18 N.E.2d 885, 370 Ill. 351 
—People v. Allen, 14 N.E.2d 397, 
368 Ill 368, certiorari denied Al¬ 
len v. Teople of State of Illinois, 
60 SCt. 132, 308 U.S. 511, 84 L Ed 
436—People v. Herkless, 196 N.E. 
829, 361 Ill. 32. 

Care demanded by circumstances 

One operating an automobile upon 
a public highway must use that de¬ 
gree of care and caution which the 
particular circumstances demand in 
order that others lawfully upon the 
highway may not be injured or killed 
—State v. Elliott, 8 A.2d 873, 1 Ter¬ 
ry, Del., 250. 

Care to avoid collision 
Driver of vehicle passing another 
must exercise proper care te avoid 
collision with oncoming vehicle, 
whether vehicle passed is moving or 
at rest.—Goodman v. Commonwealth, 
151 S.B. 168, 153 Va. 943. 

Duty to avoid pedestrian 
N.J.—State v. Linarducci, 3 A.2d 796, 
122 N.J.Law 137, affirmed 8 A.2d 
676, 123 N.J.Law 228. 

Oare in passing another vehicle 
Ill.—People v. Przybyl, 6 N.E.2d 848, 
365 Ill. 515. 


84. Del.—State v. Elliott, S A.2d 873, 

1 Terry 250. 

Ky.—Swango v. Commonwealth, 124 

S W.2d 768, 276 Ky. 467. 

Okl—Nail v. State, 242 P. 270, 83 

Okl.Cr. 100. 

42 C.J. p 1356 note 47. 

Ciroumstanoes considered 

The character of the roadway, the 
brightness of the night, the speed at 
which he was driving, and the posi¬ 
tion of the parked vehicle the motor¬ 
ist hit are to be considered.—State v. 
Elliott, 8 A.2d 873, 1 Terry, Del., 260. 

Duty to maintain lookout 

(1) There is a duty on the part of 
automobile driver to keep a lookout 
for pedestrians upon crosswalks, 
even though such driver may have a 
grt*on light at the intersection.— 
State v. Busby, 131 T.2d 510, 102 Utah 
416, 144 A.L.R. 1468. 

(2) Inability of motorist to see be¬ 
cause of lights of automobile ap¬ 
proaching from opposite direction en¬ 
large Ins obligation to be cautious 
and to anticipate presence of a pe¬ 
destrian in crosswalk—People v. 
Lett, 177 P.2d 47, 77 Cal.App.2d 917. 

(3) Lack of knowledge of motorist 
blinded by lights of approaching ve¬ 
hicle. of presence of pedestrian in 
public crosswalk, does not justify 
failure to keep proper lookout for pe¬ 
destrian, or to give warning.—People 
v. Lett, supra. 

Failure to see 

(1) Motorist who did not see his 
victim until the instant of Impact, or 
not at all, was held guilty of gross 
negligence or of an entire Indiffer¬ 
ence to those using the street or 
highway simultaneously with him.— 
Prople v. Flores, 187 P.2d 910, 83 Cal. 
App.2d 11. 

(2) Failure to see that which is 
plainly visible is a disregard for du¬ 
ty.—State v. Elliott, S A.2d 873, 1 
Terry, Del., 250. 

Unlawful act held not shown 

The failure of motorist who had 
right of way to look to his left after 
reaching a point close to the Intersec¬ 
tion was held not of itself an unlaw¬ 
ful act sufficient to sustain a man¬ 
slaughter charge.—Commonwealth v. 
Ushka, 198 A. 465, 180 Pa.Super. 60s. 
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1>. Involuntary Manslaughter 

The negligence necessary and sufficient to convict a 
motorist of Involuntary manslaughter, or manslaughter of 
some grade equivalent thereto, Is generally negligence 
greater than ordinary negligence or the negligence suffi¬ 
cient to support a civil action for damages, and Is negli¬ 
gence which Is gross, culpable, or criminal, or equivalent 
thereto, and such as evinces a 'disregard for the life or 
safety of others. 

Where negligence is relied on to convict a mo¬ 
torist of involuntary manslaughter, or manslaughter 


of a grade equivalent thereto, for a death result¬ 
ing from the operation of his motor vehicle, it has 
generally been held that the negligence required 
is more than ordinary negligence or the lack of or¬ 
dinary care , 86 or more than the negligence suffi¬ 
cient to support a civil action for damages , 87 al¬ 
though, under some circumstances, a failure to ex¬ 
ercise ordinary care has been held to constitute 
gross negligence sufficient to render the crime man¬ 
slaughter . 88 Gross 89 or culpable , 90 or criminal , 91 


80. Pedestrian 

Ill.—People v. Przybyl, 6 N.E.2d 848, 
365 Ill. 516. 

Beaoh 

Fact that certain beaches have 
been made public highways does not 
restrict right of pedestrians in use of 
beaches for lawful purposes.—Sallas 
V. State, 124 So. 27, 98 Fltt. 404. 

80. Ark— rhillips v. State, 161 S.W. 

2d 747. 204 Ark. 205. 

Ga—Collins v. State, 18 S.E.2d 24, 66 
Ga.App. 325. 

Pa.—Commonwealth v. Del loose, 38 
A.2d 494, 15,5 Pa Super 120—Com¬ 
monwealth V. Ushka, 198 A. 465, 
130 Pa Super. 600—Commonwealth 
v. Bender, Com.Pl., 58 Dauph.Co. 
21 . 

S.D—State v. Bates, 271 N.W. 765, 65 
S.D. 105. 

Utah.—State v. Adamson, 125 F.2d 
429, 101 Utah 634. 

Manslaughter In fourth degree 
Wis—State v. Whatley. 215 N.W. 93, 
210 Wis. 157. 99 A L.R 719. 

More than simple aegligenoe is re¬ 
quired 

Cal.—People v. Hurley, 56 P 2d 978, 
13 Cal.App.2d 208. 

87. Ga.—Cain v. State, 190 S.E. 371, 
65 Ga.App 376. 

Pa—Commonwealth v. Dellcese, 38 A. 
2d 494, 155 Pa.Super. 120—Com¬ 
monwealth v. Stosny, 31 A 2d 582, 
152 Pa.Super. 236. 

Tenn —Hiller v. State, 50 S.W.2d 225. 
164 Tenn. 388. 

88. In crowded streets or business 
district 

Ky.—Jones v. Commonwealth, 281 S. 

W. 164, 213 Ky. 356. 

42 C.J. p 1357 note 6*6 [a]. 

Driving into car which driver knew 
was ia front of him upon the high¬ 
way is gross negligence where ordi¬ 
nary care would have avoided colli¬ 
sion.—Benton v. State, 247 N.W. 21, 
124 Neb. 485. 

89 . Cal. — People v. Flores, 187 P.2d 
010, 83 Cal.App.2d 11—People v. 
Hurley. 56 P.2d 978, 13 Cal.App.2d 
208. 

Effect of other statute 

"Gross negligence,” as defined In 
the so-called guest passenger act, 
where it is used as synonymous with 


“wanton and willful misconduct,” has 
no application in a case of involun¬ 
tary manslaughter arising when an 
unlawful act is committed —People 
v. Warden, 289 N.W. 328, 291 Mich. 
276 

Gross negligence held shown 

Wis—State v. Whatley, 245 N.W 
93, 210 Wis. 157, 99 A.L.R. 749. 
What constitutes 

Gross negligence cannot rest on 
inadvertence; there must he some¬ 
thing in the conduct of the motorist 
which shows wantonness, rei-kh-ss- 
ness, or willfulness—Jiussard v. 
State, 288 NW. 187, 233 Wis 11- 
State v. Whatley, 245 N W. 93. 210 
Wis. 157, 99 A L.R. 749. 

9a Miss.—Smith v. State, 20 So.2d 
701, 197 Miss. 802, 361 A.L.R. 1. 

42 C.J. p 1354 note 40. 

Comparison with requirement of 
guest statute 

Culpable negligence has been held 
similar to that conduct denounced by 
automobile guest statute as "gross 
negligence" and “willful and wanton 
misconduct.”—State v. Bates, 271 N. 
W. 765 , 65 S.D. 105. 

Greater than gross 

Under a statute which makes a 
killing through culpable negligence 
manslaughter, the term “culpable 
negligence” has been construed to 
mean a negligence of a higher degree 
than that which in civil cases is held 
to be gross negligence, and must be a 
negligence of a degree so gross as to 
be tantamount to a wanton disregard 
of, or utter indifference to, the safe¬ 
ty of human life.—Smith v. State, 20 
So.2d 701, 197 Miss. 802, 161 A.L.R. 
1 . 

Homicide not improbable 

In order to constitute a killing 
through culpable negligence it must 
be shown that a homicide was not 
improbable under all the facts exist¬ 
ing at the time.—Smith v. State, su¬ 
pra. 

Fast driving 

Culpable negligence was not shown 
where a driver who was driving 
somewhat faster than usual lost con¬ 
trol of automobile while attempting 
a left turn, and, in order to avoid 
collision with another automobile, 
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ran over a man and struck post near 
sidewalk—Scott v. State, 185 So. 195, 
183 Miss. 788. 

91. Cal.—People v. Hurley, 56 P.2d 
978, 13 Ca1.App.2d 208. 

Gist of the offense is criminal neg¬ 
ligence. 

Ill —People v. Crego, 70 N.E.2d 578, 
395 Ill. 451—People v. Lynn, G2 N. 
E 2d 166, 385 111. 165—People v. 
Ilansen, 38 N E 2d 738, 378 Ill 491 
—People v. Burgard, 36 N E 2d 558, 
377 Ill. 322—People v. Przybyl, 6 
N E 2d 848, 365 Ill. 615—People v. 
Herkless, 196 N.E. 829, 361 Ill. 32 
—People v. Schneider, 195 N.E. 430, 
360 Ill. 43—People v. Sikes, 169 N. 
E. 293. 328 Ill 64. 

Miss—Smith v. State, 20 So.2d 701, 
197 Miss. 802, 1*61 A.L.R. 1. 

Under statute 

The phrase “without due caution 
and circumspection” means, or is the 
equivalent of, criminal negligence. 
Ark.—Phillips v. State, 161 S W.2d 
747, 204 Ark. 205. 

Cal.—People v. Hurley, 56 P.2d 978, 
13 Cal.App.2d 208. 

What constitutes 

(1) "Criminal negligence” has been 
defined as the reckless disregard for 
consequences or a needless indiffer¬ 
ence to the rights and safety of oth¬ 
ers with a reasonable foresight that 
injury would probably result. 

Ark.—Phillips v. State, 161 S.W.2d 
747, 204 Ark. 205. 

Ga.—Collins v. State, 18 S.E.2d 24, 
66 Ga.App. 325. 

(2) Negligence, in order to be 
criminal, must be reckless or wanton 
and of such character as to show an 
utter disregard for the safety of oth¬ 
ers under circumstances likely to 
cause injury. 

Ill.—People v. Crego, 70 N.E.2d 678, 
395 Ill. 451—People v. Lynn, 52 N. 
E.2d 166, 385 Ill. 166—People v. 
Herkless, 196 N.E. 829, 361 Ill. 32- 
People v. Schneider, 195 N.E. 430, 
360 Ill. 43. 

Miss.—Smith v. State, 20 So.2d 701, 
197 Miss. 802. 161 A.L.R. 1. 

Lack of sleep 

Criminal negligence was shown 
where motorist fell asleep while driv¬ 
ing because of loss of sleep.—John¬ 
son v. State, 4 So.2d 671, 148 Fla. 510. 
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or gross or culpable , 82 or wanton and reckless 93 
negligence is required and sufficient; as is reck¬ 
less and negligent driving ; 94 or negligence or con¬ 
duct such as to evince a disregard for life or the 
safety of others ; 95 or willful and reckless acts of 
accused, implying an indifference to consequences 
which may ensue equivalent to a criminal intent ; 96 
or operation in a grossly negligent or reckless man¬ 
ner, -but not willfully or wantonly ; 97 or driving 
with a degree of carelessness amounting to a culpa¬ 
ble disregard for the rights and safety of others;" 
or some action from which mens rea may be in* 
ferred." Under some statutes the negligence must 
amount to unlawfulness of conduct in order to sus¬ 
tain a cnarge ot involuntary manslaughter , 1 that is, 
conduct which evinces a disregard for human life 
or an indifference to consequences 2 and which con¬ 
tains an element of recklessness or rashness , 3 al¬ 


though it need not be such as exhibits a reckless, 
wanton, and wicked disregard of the safety of oth¬ 
ers . 4 Under a statute defining involuntary man¬ 
slaughter as the involuntary killing of another in 
the commission of a lawful act which might pro¬ 
duce death, without due caution and circumspection, 
the act must be one which might produce death, but 
the negligence need not be wanton or reckless . 5 

c. Negligent Homicide or Similar Statutory Of¬ 
fense 

Under tome statutes the offense of negligent homi¬ 
cide or a similar offense may arise from a death caused 
by ordinary negligence in the operation of a motor ve¬ 
hicle, but under other statutes negligence of a higher 
degree or character is required for the offense. 

Under some statutes one may be guilty of neg¬ 
ligent homicide who causes a homicide by ordinary 
negligence in the operation of a motor vehicle , 6 


Failure to see pedestrian was held 
not to be criminal negligence under 
the circumstances—People v Hur¬ 
ley, 56 P.2d 978. 13 Cal App 2d 208. 

92. Ga—Collins v. State, 18 S E 2d 
24, 66 GaApp. 325. 

93. Iowa.—State v. Kellison, 11 N. 
W.2d 371, 233 Iowa 1274. 

94. Ala.— Corpus juris Quoted in 
Barnett v State, 171 So 293. 294, 
27 Ala App. 277, certiorari denied 
171 So. 296. 233 Ala. 182. 

La — Corpus Juris cited in State v. 
Wilbanks, 123 So. 600. 601, 1C8 La. 
861. 

Fa—Commonwealth v Romig, 22 Fa. 

Dist & Co. 341, 27 Berks Co. 41. 

29 C J. p 1156 note 18. 

95. Ky—Middleton v. Common¬ 

wealth, 202 SW.2d 610, 304 Ky. 784 
—Dixon v. Commonwealth, 194 S 
W 2d 655. 362 Ky. 353—Lewis v. 
Commonwealth, 191 S W 2d 416. 301 
Ky 268—Lowe v. Commonwealth, 
181 S.W.2d 409, 298 Ky 7—Com¬ 
monwealth v. Mullins, 176 S W 2d 
403, 29C Ky. 190—Cornett v Com¬ 
monwealth, 188 S.W 2d 492, 282 

Ky 322 

Tenn.—Copeland v. State, 285 S W. 

565. 354 Tenn. 7, 49 ALU. G05. 
Utah—State v. Adamson, 125 P 2d 
429, 101 Utah 534. 

Person in lawful use of highway 
Passenger in automobile with con¬ 
sent of driver was in “lawful use of 
highway,” within statute delining of¬ 
fense.—Masoncup v. State, 189 N E. 
IPL2, 47 Ohio App. 32. 

96 . Ind.—Minardo v. State, 183 N.E 
548. 204 Ind. 422. 

97. La.—State v. Vinzant, 7 So. 2d 
917, 200 La. 301. 

“Boeklezzly,” as used In statute, 
implies carelessness, hecdlessnoss. 
Indifference, inattention to duty, 
thoughtlessness, or want of care.— 
State v. Vinzant, supra. 


“Willfully” and “wantonly” 

The words “willfully" and “wan¬ 
tonly" are practically synonymous 
terms, but they are not synonymous 
with the words “negligently" and 
“recklessly."—State v. Vinzant, su¬ 
pra. 

98. Second degree manslaughter 

Okl.—Ray v. State, Cr.. 189 I* 2d 620 
—Wilson v. State, 105 P 2d 789, 70 
Okl.Cr. 262—Nnil v. State, 242 F. 
270, 33 Okl Cr. 100. 

99. SD—State v. Bates, 271 N.W. 
765, 65 S.D 105. 

1. Pa.—Commonwealth v. Aurick, 19 

A.2d 920. 342 Pa. 282—Common¬ 

wealth v. Dellcese. 38 A.2d 494, 155 
Fa.Super. 120—Commonwealth v. 
Stosny, 31 A 2d 582, 152 Pa.Super. 
236—Commonwealth v. Hatch, 27 
A 2d 742, 149 Pa Super. 289—Com¬ 
monwealth v. Romig, 22 Pa.Dist & 
Co. 341, 27 Berks Co 41. 

2 . Ta.—Commonwealth v. Holman, 
50 A 2d 720, 160 Pa Super. 211— 
Commonwealth v. Dellcese, 38 A.2d 
491, 155 Fa.Super. 120. 

3 . Pa.—Commonwealth v. Dellcese, 
supra—Commonwealth v. Ushka, 
198 A. 4<65, 130 l*a Super. 600. 

4 . Pa.—Commonwealth v. Aurick, 19 
A 2d 920, 34 2 To. 282—Common¬ 
wealth v. Romig, 22 Pa,Drst. & Co. 
341, 27 Berks Co. 41. 

5. Cal —People v. Seiler, 207 P. 396, 
57 Cal.App. 195. 

6. Mich.—People v. McMurchy, 228 
N.W. 723, 249 Mich. 147. 

Wash.—State v. McDaniels, 190 P.2d 
705—State v. Stevick, 161 T.2d 181. 
23 Wash.2d 420. 

42 C.J. p 1357 note 68. 

Falling asleep 

Accused who knew he had lost 
sleep and who had been drinking was 
held negligent in attempting to drive 
the vehicle and falling asleep.—Peo- 
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pie v. Robinson, 235 N.W. 236, 263 
Mich. 507. 

In California 

(1) Ordinary negligence was held 
sufficient for the commission of the 
offense of negligent homicide when 
the statute creating the offense de¬ 
fined it as a "death caused by driving 
in a negligent manner” or in the 
commission of an unlawful act not 
amounting to a felony.—People v. 
Pociask, 96 P 2d 788, 14 Cal 2d 679— 
People v. Warner, 80 P.2d 737, 27 Cal. 
App 2d 190. 

(2) Under the amendment of 1941 
which redefined the offense as a death 
caused by driving “with reckless dis¬ 
regard for, or willful Indifference to, 
the safety of others”, something 
more than ordinary negligence, but 
less than the conventional intention¬ 
al tort, was required in order to sus¬ 
tain a conviction.—People v. Young, 
129 P 2d 353, 20 Cal 2d 832—Ex parte 
Whitlatch, 140 F.2d 457, 60 Cal.App.2d 
189—People v. Murray, 136 P.2d 389, 
58 Cal.App 2d 239. 

(3) The amendment, which rede¬ 
fined the off ense of negligent homi¬ 
cide, should be interpreted in accord¬ 
ance with definitions given by courts 
to similar terms, if such definitions 
may reasonably be said to fit the par¬ 
ticular words used.—Ex parte Whit¬ 
latch, supra. 

(4) “Reckless disregard of the 
safety of others,” within statute de¬ 
fining negligent homicide, is doing 
an act while recklessly ignoring the 
safety of others, and is equivalent to 
the intentional doing of an act with 
a wanton and reckless disregard of 
its possible result.—People v. Young, 
supra—People v. Freeman, 142 P.2d 
435, 61 Cal.App.2d 110—People v. 
Gomez, 138 P.2d 788, 69 Cal.App.2d 
417—People v. Murray, supra—Peo¬ 
ple v. Montes, 131 P.2d 581, 66 Cal. 
App.2d 80. 
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that is, by more than slight and less than gross 
negligence ; 7 and in order to establish the offense 
it is not necessary to show negligence of such 
character as to evince a criminal intent 8 or gross 
negligence . 9 Under other statutes the offense of 
criminal negligence resulting in death arises where 
a death is caused by the operation of a motor ve¬ 
hicle in a reckless or grossly negligent manner , 10 
or in a reckless or culpably negligent manner , 11 
or the offense of negligent homicide arises where 
the death is caused by operating the vehicle in a 
careless, reckless, or negligent manner constitut¬ 
ing or amounting to a high degree of negligence . 12 
Under such statutes, the negligence required is 
not mere ordinary negligence such as will impose 
civil liability, but negligence of an aggravated 


character , 19 or gross or criminal negligence such 
as amounts to a willful intent to do injury or a 
wanton and reckless disregard for the rights and 
safety of others . 14 

§ 660. -Cause of Death 

In order to convict an accused of a charge of a crim¬ 
inal homicide through the agency of a motor vehicle, the 
death of the decedent must have been proxlmately caused 
through the agency of such vehicle and by the acts of 
the accused which are charged as criminal. 

In order for an accused to be guilty of a crim¬ 
inal homicide for the death of a human being re¬ 
sulting from his use or operation of a motor vehicle, 
the acts of accused which are charged as criminal 
must have proximately caused the death of the 
deceased , 15 and it must not have been the result 


(6) “Willful Indifference to the 
safety of others," as used in stat¬ 
ute, is an intentional lack of regard 
concerning safety of others, or an 
Intentional doing of something with 
knowledge that serious Injury is a 
probable result.—People v. Young, 
supra—People v. Gomez, supra—Peo¬ 
ple v. Murray, supra—reople v. 
Montes, supra. 

(6) The driving with a reckless 
disregard or willful indifference to 
the safety of others required to con¬ 
stitute the offense has been held to be 
the same as “willful misconduct,” 
which implies at least the intention 
of doing an act either with knowl¬ 
edge that serious injury is a prob¬ 
able result or the intention of doing 
an act with a wanton and reckless 
disregard of its probable result — 
People v. Freeman, 142 P.2d 435, 61 
Cal.App.2d 110. 

7. Mich—People v. McMurchy, 228 

N.W. 723. 249 Mich. 147—People v. 

Campbell. 212 N.W. 97, 237 Mich. 

424. 

8 . Mich.—People v. Campbell, supra. 

9. Wash—State v. McDaniels, 190 

P.2d 706—Steve v. Stevick, 161 P. 

2d 181. 23 Wash 2d 420. 

10. Minn—State v, Homme, 32 N. 

W.2d 151, 226 Minn. 83. 

“Grossly negligent" means “very 

great negligence” or want of even 
scant care, but not such reckless dis¬ 
regard of probable consequences as 
is equivalent to a willful and inten¬ 
tional wrong.—State v. Homme, su¬ 
pra—State v. Bolsinger, 21 N.W.2d 
480, 221 Minn. 154. 

Recklessness 

(1) ‘‘Reckless" means a willful or 
wanton disregard for the safety of 
persons or property involving inten¬ 
tional conduct but not intentional 
harm as a result thereof.—State v. 
Homme, 82 N.W.2d 151, 226 Minn. 83. 

(2) If death of pedestrian was due 
to motorist’s Intentional disregard 
for pedestrian’s safety, death was 


due to "recklessness ’’—State v. Bol¬ 
singer, 21 N.W.2d 480, 221 Minn. 151 

11. N.Y.—People v. Bearden, 4 9 NE 
2d 785, 290 NY. 478—People v 
Jackson, 8 N Y S 2d 939, 255 App 
Div. G88—People v. Williams, 61 
N.Y.S2d 252. 1S7 MIsc. 299—People 
v. Brucato, 32 N Y S 2d «89. 
Reckless or culpable negligence oc¬ 
curs where a death results from the 
negligent operation of a motor vehi¬ 
cle and in addition there is a reik- 
less disregard for the consequences 
and indifference to the rights of oth¬ 
ers.—People v. Gardner, 8 N.Y.S 2d 
917, 255 App Div. 6S3. 

12. Wis—State ex rel. Zent v. Yan- 
ny, 12 N.W.2d 45, 214 Wifl. 342. 

13. N.Y.—People v. Chalspka, 32 N. 
Y.S 2d 688. 

Panic 

Criminal negligence within the 
statute is not shown by the tact that 
a driver when confronted v/ith an 
emergency becomes panicky and 
loses control over his vehicle and 
thus causes the death of another — 
People v. Brucato, 32 N.Y.S.2d 6S9. 
Character of negligence required 

(1) Under some statutes the neg¬ 
ligence required is negligence rep¬ 
resenting indifference to a legal du¬ 
ty, or conduct not only creating 
unreasonable risk of bodily harm to 
another, but also involving high de¬ 
gree of probability that substantial 
harm will result to another, but 
it Is something less than willful and 
wanton conduct, which is the virtual 
equivalent of intentional wrong.— 
State ex rel. Zent v. Yanny, 12 N.W. 
2d 45. 244 Wis. 342. 

(2) Under other statutes the neg¬ 
ligence required is negligence indi¬ 
cating such a reckless and wanton at¬ 
titude as evinces a disregard for the 
safety of life and limb and is almost 
tantamount to a willfulness to do 
harm.—People v. Brucato, 32 N.Y.S. 
2d 689—People v. Chalupka, 32 N.Y 
S.2d 683. 


14. Killing by driving vehicle care¬ 
lessly and heedlessly 

N.J.—State v. Linarduccl. 3 A.2d 796. 
122 N.J.Law 137, afllrmed 8 A.2d 
576, 123 N.J.Law 228. 

Term “gross negligence" imports 
negligence of a materially greater 
degree than mere want of ordinary 
cure or inattention or carelessness of 
such character as to signify an in¬ 
difference to rights of others.—State 
v. Carty. 180 A. 287, 120 Conn. 231. 

19. Ala—Broxton v. State, 171 So. 

390, 27 Ala App '298 
Cal —People v. Goodale, 91 P.2d 163, 
33 Cal App 2d 80. 

Fla—Thompson v. State, 146 So. 201, 
108 Fla. 370 

3a—Cain v. State. 190 S E. 371, 55 
Ga App 376. 

Iowa—Stale v. Richardson, 240 N. 
W. 696, 216 Iowa 809, reheard 21!) 
N W. 211, 216 Iowa 809. 

N.M—State v. Sisneros, 82 P.2d 271, 
42 NM. 500. 

N C.—-State v. Lowery, 27 S E 2d 638, 
223 NC. 598. 

Okl.—llall v. State, 159 P/2d 283, 
80 Okl.Cr. 310—Chandler v. Slate. 
146 P.2d 598, 79 Okl Cr. 323—Clapp 
v. State, 120 P.2d 381, 73 Okl Cr. 
261, reheard 124 P.2d 267. 74 Okl 
Cr. 144. 

Fa.—Commonwealth v. Aurick, 10 A. 
2d 22, 138 Pa Super. 180—Common¬ 
wealth v. Romig, 22 PaDist. & Co. 
341, 27 Berks Co. 41—Common¬ 

wealth v. Lowans, 21 Pa.Dist. & 
Co. 66, 82 Pittsb.Leg.J. 238, 39 
Dauph Co. 66, 48 York Leg.Rec. 49. 
Wash.—State v. Car Is ten, 136 P/2d 
183, 17 Wash.2d 573. 

42 C.J. p 1355 note 42—29 C.J. p 1150 
note 57 [a]. 

Decedent's own negligence causing 
death see infra g 663. 

Causal relationship required 
Under some statutes, in order to 
impose criminal liability, there must 
be a direct causal relationship be¬ 
tween the death, the car which 
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of an independent and intervening cause in which 
accused did not participate . 16 An operator of a 
motor vehicle who injures another by negligence or 
unlawful conduct is responsible when death re¬ 
sults from blood poisoning caused by dirt forced 
into the wounds at the time of the accident , 17 un¬ 
less the medical treatment of the injured person 
was so grossly erroneous or unskillful as to have 
been an intervening cause of death ; 18 and a driv¬ 
er whose operation of his motor vehicle causes in¬ 
jury to one who has an alcoholic brain, so that de¬ 
lirium tremens follows and death results, is crim¬ 
inally liable . 19 Also accused is not entitled to be 
acquitted as a matter of law where the death re¬ 
sults from shock, fright, fear, or terror and not 
from physical injuries inflicted by the accident . 20 

Intoxication. In some jurisdictions it has been 
held that, in order for criminal liability to arise 
for a homicide occurring while accused was driv¬ 
ing in an intoxicated condition or under the influ¬ 
ence of intoxicating liquor, there must be a causal 
connection between the intoxication and the death 
of deceased , 21 and that criminal liability will not 
be imposed on the ground of driving while intoxi¬ 
cated if accused was operating his vehicle correct¬ 
ly and as a man should who was not under the 
influence of intoxicating liquor, so that his intox¬ 
icated condition did not bring about or contribute 


§ 661 

to the death of the deceased.** On the other hand, 
it has been held in other jurisdictions that the 
mere act of driving while under the influence of 
intoxicating liquor makes the operation of the ve¬ 
hicle so unlawful that a death from its operation 
imposes criminal liability without regard to whether 
or not the driver’s intoxication was the cause of 
the death or contributed thereto . 23 In still other 
jurisdictions it has been held that driving a motor 
vehicle while intoxicated is malum in se and in it¬ 
self imposes criminal liability for a death result-' 
ing therefrom, but that driving while merely un¬ 
der the influence of liquor is only malum prohibi¬ 
tum and a homicide resulting therefrom may be 
excusable on the ground of misadventure if the 
violation of the statute in no way contributed to 
the homicide . 24 

§661. - Failure to Render Assistance to 

Injured Person 

Failure to comply with a statutory duty to render 
assistance to a person Injured in a motor vehicle accident 
is no ingredient of the homicide where assistance would 
not have prevented his death. 

The violation of a statute requiring a driver of 
a motor vehicle who has injured another to give 
him assistance is no ingredient or element of man¬ 
slaughter, where the victim was so injured that 


caused the death, and the reckless 
and culpably negligent operation of 
the car which caused the death — 
People v. Lemieux, 27 N.Y.S.2d 235, 
176 Mlsc. 305. 

Act of owner 

In order for the proprietor of a 
motor vehicle driven by another to 
be liable for a homicide caused by 
the vehicle on the ground that he 
permitted it to bp driven al an ex¬ 
cessive rate of speed, such excessive 
rate of speed must have been the 
proximate cause of the accident — 
State v. Lewis, 174 S.E. 483, 115 
W.Va. 1. 

Permit to move building 

Failure of accused to have a per¬ 
mit to transport building along coun¬ 
ty road was held not to contribute 
to death of motorist who collided 
with the building because it was not 
protected by flares.—State v. Ram- 
ser, 136 P.2d 1013, 17 Wash 2d 581. 
Acts as to whioh proximate cause 
held required for criminal liabil¬ 
ity 

(1) Driving with defective brakes 
—Goudy v. State, Miss., 35 So 2d 
808. 

(2) Driving without license.—Com¬ 
monwealth v. Williams, 1 A.2d 812, 
133 Pa^Super. 104. 

(3) Excessive speed.—People v. 


Lemieux, 27 N.Y.S 2d 235, 176 Misc. 
305. 

(4) Failure to stop at stop sign be¬ 
fore entering highway—State v. Sat¬ 
terfield, 153 S.E. 155, 198 N C. 682. 

(5) Violation of speed law. 

Me—State v. Budge, 137 A. *244, 126 

Me. 223, 53 A.L.R. 241. 

Tenn—Hiller v. State, 50 S.W.2d 
225, 164 Tenn. 388. 

16. Va.—Goodman v. Common¬ 
wealth, 151 S.E. 168, 153 Va. 943. 

17. Mich.—People v. Townsend, 183 
N.W. 177, 214 Mich. 267, 16 A.L.R. 
902. 

Death resulting from disease caused 
by injury generally see Homicide 
I 11 b. 

18. Mich.—People v. Townsend, su¬ 
pra. 

Death resulting from erroneous or 
unskillful treatment generally see 
Homicide S 31 c. 

19. Conn.—State v. Block, 80 A. 167, 
87 Conn. 673, 49 L.R A..N.S., 913. 

Prior causes contributing to death 
generally see Homicide 8 H d. 

20. La.—State v. Lee, 156 So. 801, 
180 La. 494. 

21. Cal.—People v. Goodale, 91 P.2d 
163, 33 Cal.App.2d 80. 
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Miss.—Cutshall v. State, 4 So.2d 289, 
191 Miss 764. 

Tex —McWhirter v. State, 180 S.W. 
2d 364, 147 Tex Or 268—Burton v. 
State, 55 S.W.‘2d 813, 122 Tex Cr. 
363. 

Utah.—State v. Capps. 176 P.2d 873. 

22. Murder 

Tex.—Fox v. State, 165 S.W.2d 733, 

145 Tex Cr. 71—Moynahan v. State, 

146 S.W.2d 376, 140 Tex.Cr. 640- 
Burton v. State, 55 S.W.2d 813, 
122 Tex.Cr. 363. 

23. Tenn—Keller v. State, 299 S W. 
803, 155 Tenn. 633, 59 A.L.R. 685. 

Policy of law 

It is Immaterial whether or not 
the intoxication of the driver was 
the cause of the death. The policy 
of the law forbids an investigation 
of probable consequences when the 
driver of an automobile under the 
influence of an intoxicant kills an¬ 
other person on a public highway. 
There are many things a sober man, 
in the exercise of due care, would do 
to avoid such a result which would 
be entirely beyond an intoxicated 
driver. Fatalities are too numerous 
and conditions too serious to per¬ 
mit speculative inquiries in such a 
case.—Keller v. State, supra. 

24. Me.—State v. Budge, 137 A. 244, 
126 Me. 223, 53 A.L.R. 241, 
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even if he had been assisted, death could not have 
been prevented . 25 

§ 662 . -Unavoidable Accident 

There le no criminal liability for a death resulting 
from the operation of a motor vehicle where It is due to 
unavoidable accident or misadventure. 

There is no criminal liability for a death result¬ 
ing from the operation of a motor vehicle where 
it is due to unavoidable accident or misadventure , 26 
or for an accidental, unintentional killing by a mo¬ 
torist, even though at the time of the killing he is 
•engaged in an unlawful act which does not con¬ 
tribute to it . 27 However, a motorist who jeopar¬ 
dizes the lives and safety of others cannot, under 
the plea of accident, escape criminal liability for 
a homicide involuntarily resulting from his reck¬ 
less or careless act or conduct . 28 A death by acci¬ 
dent and mistake caused by a motor vehicle op¬ 
erated in such a manner and under such circum¬ 
stances that in its operation the motorist is not 
prosecuting a lawful object in a lawful manner 
is not excusable under a statute excusing a death 
caused by one in the prosecution of a lawful ob¬ 


ject by lawful means where it happens by accident 
or misfortune . 29 One who drives his motor ve¬ 
hicle negligently or unlawfully and thereby causes 
the death of another is criminally responsible, even 
though the particular accident or the death of the 
particular person was unavoidable in the sense that 
the driver, at the time the danger became immi¬ 
nent or he discovered it, used every possible pre¬ 
caution to prevent death or injury to him . 30 The 
mere fact that the driver had his car under con¬ 
trol is immaterial where he should have avoided 
the accident and failed to do so . 31 

§ 663. - Negligence of Decedent or Third 

Person 

The negligence of the deceased or of a third person 
is not a defense to a prosecution for a homicide resulting 
from the operation of a motor vehicle, although it may be 
considered on the issue of whether the accused was crim- 
Inally negligent or whether his conduct was the proximate 
cause of the homicide. 

Contributory negligence of the deceased is not 
a defense to a prosecution for a homicide resulting 
from the operation of a motor vehicle 32 and does 
not excuse an act of negligence or malfeasance on 


86. Minn.—State v. Peterson. 190 N. 

W. 345, 153 Minn. 310. 

Liability for neglect of duty after 
accident see infra §§ 674-683. 

86 . Mont.—State v. Bast, 151 P.2d 
1009, 116 Mont. 329 

Va.—Goodman v Commonwealth, 151 
S.E. 168. 153 Va 943. 

42 C.J. p 1357 note 74. 

Death from accident or misfortune 
in general see Homicide S 112. 
Accidental collision 

Motorist is not criminally liable 
for death caused by accidental colli¬ 
sion if he was not negligent, or, if 
negligent, his conduct was not such 
as to evidence a reckless disregard 
for life and safety of others.—State 
v. Elliott. 8 iA.2d 873, 1 Terry, Del., 
250. 

Death held result of misadventure 

Where automobile passing parked 
truck was struck by another car and 
knocked into truck, and protruding 
rod killed passenger, h!s death was 
the result of misadventure due to an 
independent and intervening cause.— 
Goodman v. Commonwealth, 151 S.E. 
168, 153 Va. 943. 

BEisadventure 

Allowance must always be made 
for misadventure and accident.—Pot¬ 
ter v. State, 124 SW.2d 232, 174 
Tenn. 118—Hiller v. State, 60 S.W. 
2d 225, 164 Tenn. 888—Copeland v. 
State, 285 S.W. 565, 154 Tenn. 7, 49 
A.L.R. 605. 

87. Me.—State Budge, 137 A. 244, 

126 Me. 828, 58 A.L.R. 241. 


Okl—Hall v. State, 159 P.2d 283. 80 
OklCr. 310. 

28. Ind—Minardo v. State. 183 N.E 
548. 204 lnd 422. 

29. Cal.—rcople v. Wilson, 177 P. 
2d 567, 78 Cal App 2d 108 

Driving under influence of intoxicat¬ 
ing liquor 

Tex.—Flowers v. State, Cr., 202 S.W. 
2d 462. 

3a Okl.—Nail v. State, 242 P. 270, 
33 Okl Cr. 100. 

42 C.J. p 1357 note 75. 

31. Utah —State v. Lake, 196 P. 
1015, 67 Utah 619. 

32. Ark.—Benson v. State, 208 S.W. 
2d 767, 212 Ark. 905. 

Cal.—reople v. Lett, 177 P.2d 47, 
77 Cal.App.2d 917—People v. Bar¬ 
nett, 175 P.2d 237, 77 Cal App 2d 
299—People v. Hurley, 56 P.2d 978, 
13 Cal.App.2d 208—People v. Mar¬ 
coni. 5 P 2d 974, 118 Cal App. 683 
—People v. McKee, 251 P. 675, 80 
Cal.App. 200. 

Ga.—Cain v. State, 190 S.E. 371, 55 
Ga.App. 376. 

Hawaii—Territory v. Kaupu, 35 Ha¬ 
waii 396. 

Ill.—People v. Rewland, 167 N.E. 10, 
335 Ill. 432. 

Iowa.—State v. Williams, 28 N.W.2d 
'514, 238 Iowa 838—State v. Kelli- 
son, 11 N.W.2d 371, 233 Iowa 1274 
—State v. Graff, 290 N.W. 97, 228 
Iowa 159—State v. Thomlinson, 228 
N.W. 80, 209 Iowa 565. 

Kan.—State v. Pendleton, 61 P.2d 
107, 144 Kan. 410—State v. Custer, 
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282 P. 1071, 129 Kan. 381, 67 A. 
LR. 909 

Ky.—Lowe v Commonwealth, 181 S 
W 2d 409, 298 Ky. 7—Held v. Com¬ 
monwealth, 208 SW. 772, 183 Ky 
‘209. 

La—-State v. Wilbanks, 128 So. 600, 

168 La. 861. 

Mich.—People v. Clark, 295 N.W. 370. 
295 Mich 704—People v. Camp¬ 
bell, 212 NW. 97, 237 Mich. 424. 
Minn.—State v. Bolsinger, 21 N.W 2d 
480, 221 Minn. 154. 

Neb—Benton v. State, 247 N.W. 21, 
124 Neb. 485. 

N.J.—State v. Kellow, 53 A.2d 796, 
136 N.J.Law 1, affirmed 67 A.2d 
389, 136 N.J.Law 633. 

N.M.—State v. Sisneros, 82 P.Ud 274, 
42 N.M. 500. 

N.C.—State v. Palmer, 147 S.E. 817, 
197 N C. 135. 

Ohio.—Driggs v. State, 178 NE. 15, 
40 Ohio App. 130, petition dismiss¬ 
ed 177 N.E. 633, 123 Ohio St. 686. 
Pa.—Commonwealth v. Hatch, 27 A. 

2d 742, 149 Pa.Super. 289. 

Tenn.—Hurt v. State, 201 S.W.2d 988, 
184 Tenn. 608—Hiller v. State. 50 
S.W. 2d 225, 164 Tenn. 388—Mc- 
Goldrick v. State, 21 S.W.2d 390, 

169 Tenn. 667—Keller v. State, 299 
S.W. 803, 155 Tenn. 638, «9 A.L.R. 
685. 

Tex.—Fox v. State, 165 S.W.2d 783, 
145 Tex.Cr. 71—Click v. State, 164 
S.W.2d 664, 144 Tex.Cr. 468—Rue- 
das v. State, 158 S.W.Sd 500, 143 
Tex.Cr. 291—Brewer v. State, 148 
S.W.2d 599, 140 Tex.Cr. 9—Ander¬ 
son v. State, 117 S.W.2d 465, 185 
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the part of the driver which proximately causes 
the death. 83 However, a homicide due solely to 
the negligence or fault of decedent imposes no 
criminal liability on the driver of a motor vehicle 
which strikes and kills him. 34 Hence the con¬ 
duct of deceased is a circumstance to be considered 
in determining the guilt of accused. 86 It may be 
considered in order to determine whether accused 
was in fact negligent in the operation of the mo¬ 
tor vehicle, 36 and on the degree of culpability or 
guilt of accused, 37 and whether his acts were the 
proximate cause of the death, 38 or whether it re¬ 
sulted from an unavoidable accident. 39 Also it is 
not a defense that causes other than the negligence 
or unlawful act of accused in the operation of his 
vehicle were contributing or concurring causes to 
the death of deceased. 40 


§ 664. —-* Indictment, Information, or Com¬ 
plaint 

Indictments, Informations, or affidavits charging homf. 
cldes occasioned through the operation of motor vehicles 
or assault with Intent to murder or kill must state with 
certainty and In ordinary and concise language, sufficient 
to Inform the accused of the nature of the accusation 
against him, the essential elements of the offense charged. 

The rules with respect to indictments, informa¬ 
tions, or affidavits for homicides generally, con¬ 
sidered in Homicide §§ 139-174, ordinarily apply 
to indictments, informations, or affidavits for hom¬ 
icides occasioned through the operation of motor 
vehicles or for assaults with intent to murder or 
kill by operation of a motor vehicle. 41 In general 
such pleadings must state with certainty and pre¬ 
cision, or in ordinary and concise language, 42 suffi¬ 
cient to inform accused with reasonable certainty 


Tex Cr. 104—Stover v State, 104 S 
W.2d 48, 132 Tex.Cr. 356—Vnsquoz 
v. State, 52 S.W.2d 1056, 121 Tex. 
Cr. 478. 

Utah—State v. Busby. 131 P 2d 510. 

102 Utah 416. 144 ALU 1468 
Va—Bell v Commonwealth, 105 S. 
E 675, 170 Va. 597 

Wash—State v. McDaniels, 190 P. 
2d 705—Statu v. Ramser. 136 P 2d 
1013, 17 Wash.2d 581—State v 

Carls ten, 136 P 2d 183, 17 Wash 2d 
573. 

42 C.J. p 1357 note 78. 

Equal opportunity of deceased to 
avoid injury is no defense to accused. 
—Broxton v. State, 171 So 390, 27 
Ala App. *298. 

33. La.—State v. Wilbanks. 123 So 
•GOO, 168 La. 861. 

Ohio— Corpus Juris cited in Slate v. 
Wells. 64 N.E 2d 593, 597, 146 Ohio 
St. 131. 

42 C.J. p 1357 note 78. 

Effect of right to assume lawful con. 
duct 

Motorist's right to assume that 
others are not violating the law 
gives him no right heedlessly and 
recklessly to endanger the safety of 
others, whether or not they were vio¬ 
lating the law—State v. Williams. 28 
N.W.2d 514, 238 Iowa 838 

34. N.J.—State v. Oliver, 163 A. 399, 
107 N.J.Law 319. 

Pa.—Commonwealth v. Hatch, 27 A. 

2d 742, 149 Pa.Super. 289. 

Va.—Bell v. Commonwealth, 195 S. 

E. 675, 170 Va. 597. 

Wash.—State v. Ramser. 136 P.2d 
1013, 17 Wash.2d -581. 

42 C.J. p 1357 note 77. 

35. Pa.—Commonwealth v. Hatch, 
27 A.2d 742, 149 Pa.Supcr 289. 
Accused may plead the negligence 

of deceased.—People v. Francis, 19 
Puerto Rico 659. 

36. Minn.—State v. Bolsinger, 31 N. 
W.Sd 480, 221 Minn. 154. 


N.T.—State v. Oliver, 153 A. 399, 107 
N.J Law 319 

Tex.—Fox v. State, 165 S.W.2d 733, 
145 Tex.Cr. 71—Vfisquez v. State, 
52 S W 2d 1056. 121 Tex.Cr 478 
Wash —State v. Ramser, 136 P.2d 
1013, 17 Wash 2d 581 
42 C.J p 1358 note 80. 

37. Cal —People v. Hurley, 56 P 2d 
978, 13 Cal App 2d 208 

Mich—People v. Clark, 295 N.W. 370, 
295 Mich 704 

Va—Boll v. Commonwealth, 195 S. 
E 675, 170 Va 597. 

Mitigation 

Negligence of deceased may be 
taken into consideration to mitigate 
guilt of accused—People v. Francis, 
19 T uerto Rico C59. 

38. Hawaii.—Territory v. Kaupu, 33 
Hawaii 396. 

Kan—State v. Pendleton, 61 P.2d 
107, 144 Kan 410. 

Mich.—People v Clark, 295 N.W 370, 
•295 Mich 704 

Minn.—'State v Bolsinger, 21 NW2d 
480, 221 Minn. 154. 

N.J.—State v. Kellow, 53 A 2d 796. 
136 N.J Law 1, ofilrmed 57 A 2d 
389, 13C N.J.Law €33 
NM—State v. Sisneros, 82 P.2d 274. 
42 NM. 500. 

Tenn.—Hurt v. State, 201 SW.2d 
988, 184 Tenn. 008—Copeland v. 

State, 285 S W. '565, 154 Tenn 7, 
49 ALR. 605. 

Tex—Fox v. State, 165 S.W.2d 733, 
145 Tex.Cr. 71—Vasquez v. State, 
52 S.W.2d 1056, 121 TexCr. 478. 

39. Tenn. — Hurt v. .State, '201 S W. 
2d 988, 184 Tenn. 608—Copeland v. 
State, 285 S.W. 565, 1-54 Tenn. 7, 
49 A.L.R. 605. 

40. N.Y. — People v. Scanlon, 117 N. 
Y.S. 57, 132 App.Div. 528. 

42 C.J. p 1358 notes 84, 85. 

Negligence of third person 

Fla.—Graives v. State, 172 So. 716, 
127 Fla. 182. 


Utah—State ▼. Martin, 217 P. 966. 
62 Utah 69. 

Condition of railroad crossing, 

which was due to separate and dis¬ 
tinct acts of negligence of persons 
whose duty it was to maintain the 
crossing in good condition, would not 
excuse, accused If he himself was 
guilty of criminal negligence.—State 
v Kaufman, 30 So 2d 337, 211 La. 
517. 

Negligence not imputed to deceased 

Negligence of driver who parked 
on highway automobile In which de¬ 
ceased was riding, and which was 
struck by defendant's automobile, 
could not be imputed to deceased 
who had no control over such other 
automobile—Anderson v. State, 117 
S.W 2d 465, 135 Tex Cr. 104. 

41. Charge as principal 

Information charging that accused, 
being present in her car, permitted 
intoxicated person to drive it, caus¬ 
ing death, was held to charge ac¬ 
cused with manslaughter as princi¬ 
pal —State v Hopluns, 265 P. 481, 
147 Wash. 198, 59 A.L.R. 688, certio¬ 
rari denied Hopkins v. State of 
Washington, 49 S.Ct. 21, 278 U.S. 617, 
73 LHd 540. 

Deceased a human being 

It is not necessary to allege that 
deceased was a human being.—Whit¬ 
man v. State, 122 So. 567, 97 Fla. 
988. 

42. Ala—McQueen v. State, 13 So.2d 
59, 31 Aia.App. 101, certiorari de¬ 
nied 13 So.2d 61, 244 Ala. 251. 

Wash.—State v. Gunns, 240 P. 674, 
136 Wash. 49-5. 

Surplusage 

(1) The indictment is not invali¬ 
dated by surplusage. 

Ga.—Jordan v. State, 22 S.E2d 194, 
68 Ga.App. 139. 

N.Y.—People v. Butler, 233 N.Y.8. 

656, 133 Misc. 658. 

42 C.J. p 1358 note 91 [c] (2). 
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of the nature of the particular accusation against I essential to constitute the offense charged, 44 and 
him which he must prepare to meet, 49 the facts | it has been held that the mere statement of a con¬ 


es) Pleading* Is not bad because It 
contains a phrase which merely em¬ 
phasizes the continuity of the mis¬ 
conduct previously alleged and the 
resulting homicide.—Turrell v. State, 
51 N.E.2d 350, 221 Ind. 662. 

Charge held too Indefinite 
6a.—Shupe v. State, 136 S.E. 331, 36 
Ga.App. '286. 

Indictments or informations held not 
indefinite 

D.C.—Story v. U. S., 16 F.2d 342. 
57 App.D.C 3. 53 A.L R. 246, cer¬ 
tiorari denied 47 S.Ct. 676, 274 U. 
S. 739, 71 L.Ed. 1318. 

Ga.—Kelly v. State, 10 S.E.2d 417, 
•63 Ga.App. 231. 

Ill.—People v. Kewland, 167 N.E. 10, 
335 Ill. 432. 

Charge held not redundant 

Tex.—Wallace v. State. 170 S.W.2d 
762, 145 Tex Or. 625. 

43. Ala.—McQueen v. State, 13 So. 
2d 69, Cl Ala.App. 101, certiorari 
denied 13 So.2d 61, 244 Ala. 251. 
Specific acts of misconduct accused 

will be required to meet on the trial 
must be alleged.—Taubert v. State, 
176 S.W.2d 955, 146 Tex.Cr. 582. 
Indictment, information, or affidavit 
held snffleient 

D.C.—U. S. v. Henderson, 121 F.'2d 75, 
73 App DC 369. 

Ga.-—Kelly v. State, 10 S E.2d 417, 63 
Ga.App. 231—1‘assley v. State, 8 S. 
E.2d 131. 62 Ga App. 88. 

Ind.—Kraft v. State, 171 N.E. 1, 202 
Ind. 44. 

Okl.—Lamb v. State, 106 P.2d 799, 
70 Okl.Cr. 236. 

Or.—State v. Lockwood, 268 P. 1016, 
126 Or. 118. 

Wash.—State v. Hull, 48 P.2d 225, 
182 Wash. 681—State v. Gunns, 240 
P. 674, 136 Wash. 495. 

Want of oontrol 

Averment that accused was driv¬ 
ing his vehicle without having it 
under proper control has been held 
insufficient to advise accused of 
what acts or omissions to show 
want of proper control he would be 
required to meet on the trial —Tau¬ 
bert v. State, 176 S.W.2d 955, 146 
Tex.Cr. 58-2. 

44. Tex.—Worley v. State, 231 S.W. 
391, 89 Tex.Cr. 393. 

42 C.J. p 1358 note 91. 

acaiioo 

(1) In order to allege implied mal¬ 
ice, indictment must allege that ac¬ 
cused acted so recklessly that law 
would imply actual intent to kill.— 
Wright v. State, 141 S.E. 903, 166 Ga. 
1 . 

(2) Indictment alleging that ac¬ 
cused’s unlawful operation of auto¬ 
mobile naturally tended to destroy 


life was insufficient to imply malice. 
—Wright v. State, supra. 

Operation on public highway or 

street 

Where the offense may be com¬ 
mitted by operating a motor vehi¬ 
cle, whether on the highways, 
streets, or thoroughfares, or at some 
other place, it is unnecessary to al¬ 
lege that the vehicle was being op¬ 
erated on a highway, street, or thor¬ 
oughfare.—Roddenberry v. State, 11 
So.2d 582, 162 Fla. 197, appeal dis¬ 
missed Roddenberry v State of Flor¬ 
ida, 63 S.Ct. 266, 317 U.S. 600, «7 L. 
Ed. 490, rehearing denied 63 S.Ct. 
440, 317 U.S. 713, 87 L.Ed. 568—Pat¬ 
terson v. State, 175 So. 730, 128 Fla. 
539. 

Weapon likely to produce death 

Indictment for assault with intent 
to murder by operation of automo¬ 
bile while under influence of liquor 
need not allege assault was made 
with weapon likely to produce death 
—Wright v. State, 148 S E. 731, 168 
Ga. 690, conformed to 149 iS.E. 153, 
40 Ga.App. 118. 

Allegations held sufficient to oharge 
particular elements 

(1) Intentional or willful homicide 
—Wright v. State, 141 S E. 903, 166 
Ga. 1. 

(2) Intoxication of accused — 
Moynahan v. State, 146 S.W 2d 376, 
140 Tex.Cr. 540—Muedgcn v. State, 
104 S.W.2d 518, 132 Tex Cr 397— 
O’Conner v. State, 88 S.W.2d 1048, 
129 Tex.Cr. 509. 

(3) Manner of death. 

Ala—French v. State, 20 So.2d 237. 
31 Ala App 589. 

Fla.—Diehl v. State. 158 So. 504, 
117 Fla. 816. 

(4) Means by which deceased was 
killed.—Hyde v. State, 160 So. 237, 
230 Ala. 243. 

(5) Unlawful driving while intox¬ 
icated.—Blackburn v. State, 180 N. 
E. 180, 203 Ind. 332. 

Allegations held sufficient to charge 
particular offenses 

(1) Assault with intent to mur¬ 
der or kill. 

Ga-—Smith v. State, 147 S.E. 781, 
39 Ga.App. 652. 

Miss.—Edwards v. State, 180 So. 746, 
181 Miss. 601. 

Okl.—Lamb v. State, 105 P.2d 799, 
70 Okl.Cr. 236. 

(2) Criminal negligence in opera¬ 
tion of vehicle resulting in death.— 
People v. Davis, 10 N.Y.S.2d 1011. 

(3) Manslaughter. 

Fla.—Howell v. State, 187 So. 163, 
136 Fla. 582—Patterson v. State, 
175 So. 730, 128 Fla. 539—Tootle v. 
State, 130 So. 912, 100 Fla. 1248— 
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Whitman v. State, 122 So. 667, 
97 Fla. 988. 

Idaho.—State v. Brooks, 288 P. 894, 
49 Idaho 404—State v. Gee, 284 P. 
845, 48 Idaho 688. 

Ill.—People v. Haiges, 41 N.E 2d 749, 
379 Ill. 532—People v. Herkless, 
196 N.E. 829. 361 111. 32—People v. 
Wallage, 186 N.E. 540, 353 Ill. 95 
—People v. Flanagan, 170 N.E. 265, 
338 Ill. 353. 

Miss.—Bradford ▼. State, 127 So. 277, 
158 MIsb. 210. 

Mo.—State v. Murphy, 23 S W 2d 136. 
324 Mo. 183—State v. Millin, 300 
S.W. 694, 318 Mo. 553—State v. 
Scheufler, 285 S.W. 419—State v. 
Renfro, 279 S.W. 702. 

Mont.—State v. Gondciro, 268 P. 507, 
82 Mont. >530. 

Neb.—Crawford v. State, 216 N.W. 
294, 116 Neb. 125. 

Wash.—State v. Hull, 48 P.2d 225. 
182 Wash. 681. 

Wyo—State ▼. Cantrell, 186 P.2d 
539. 

30 C.J. p 99 note 49 [c] <2)—(5)— 
42 C.J. p 1358 note 91 [a] (4). 

(4) Manslaughter in first degree.— 
McQueen v. State, 13 So.2d 59, 31 
Ala App. 101, certiorari denied 13 So. 
2d 61, 244 Ala. 251. 

(5) Manslaughter in second degree 
Minn.—State v. Geary, 239 N.W. 158. 

184 Minn. 387. 

Okl.—Mayse v. State, 259 P. 277, 38 
Okl.Cr. 144. 

(6) Involuntary manslaughter. 
Ariz.—Gutierrez v. State, 34 P.2d 395, 

44 Ariz. 114. 

Ga.—Wright v. State, 141 S.E. 903, 
166 Ga. 1—Kelly v. State, 10 S.E. 
2d 417, 63 Ga.App. 231—Passley v. 
State. 8 S.E.'2d 131, 62 Ga App. 88 
—Foy v. State, 150 S E. 917, 40 Ga. 
App. 617. 

Idaho.—State v. Goldlzen, 76 P.2d 
278, 58 Idaho 532—State v. Frank, 
1 P.2d 181, 51 Idaho 21. 

Ill —People v. Sikes, 159 N.E. 293, 

828 Ill. 84. 

Ind.—Roby v. State, 17 N.E 2d 800, 
215 Ind. 6-6—Kraft ▼. Stale, 171 N. 
E. 1, 202 Ind. 44. 

Or.—State v. Lookwood, 268 P. 1016, 
126 Or. 118. 

Utah.—State v. Assenberg, 244 P. 
1027, 66 Utah 573. 

42 C.J. p 1358 note 91 [a] (1), (3). 

(7) Involuntary manslaughter in 
commission of unlawful act.—Cam- 
bron v. State, 138 S.E. 280, 36 Ga. 
App. 784. 

(8) Manslaughter for death caused 
by operation of motor vehicle by 
person while intoxicated.—Tootle v. 
State, 130 So. 91'2, 100 Fla. 1248. 

(9) Murder. 

, Okl.—Dunham y. State, 148 P.2d 884, 
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elusion is not sufficient. 4 * The prosecution has 
been required to allege everything it must prove, 4 * 
and it has been held that the act or conduct of ac¬ 
cused which caused the death of the deceased must 
be described and set cat in the pleadings. 47 How¬ 
ever, the pleadings need not allege all the facts and 
circumstances constituting the offense, 48 and mat¬ 
ters which are not elements of the offense charged 
need not be alleged. 49 

In some jurisdictions it is sufficient to charge the 


offense in the statutory language, 50 provided the 
statute is fully descriptive of the offense and sets 
forth the elements thereof ; 51 and it has been con¬ 
sidered to be the better practice to follow the stat¬ 
utory language. 52 It is not always sufficient, how¬ 
ever, nor is it indispensable, to follow the language 
of the statute, 55 and pleadings have been held suf¬ 
ficient which charge the offense substantially in the 
language of the statute 54 or in language equivalent 
thereto. 55 In jurisdictions where a statutory form 


78 Okl.Cr. B4—Maney y. State, 13 
P.2d 697, 53 Okl.Cr. 438—Ware v. 
State, 288 P. 374, 47 Okl Cr. 434. 
Tex—Brittain v State, 139 SW.2d 
686, 139 TexCr. 263—Totten v. 

State. 113 S.W.2d 194, 134 TexCr. 
62—Snyder v. State, 102 S W 2d 
424, 132 TexCr. 73—Jones v. State, 
75 SW.2d 683, 127 TexCr. 227— 
Darnell v. State, 74 S W 2d 1013, 
127 Tex.Cr 109—Norman v. State, 
52 S.W 2d 1061, 121 TexCr 433. 

(10) Murder in third decree.— 
State v. Shepard, 214 N.W. 280, 171 
Minn. 414. 

(11) Murder in commission of un¬ 
lawful act.—Smith v. State, 31 S E 2d 
737, 71 Ga App. 647—("ole v State, 
22 S.E.2d 529, 68 Ga App. 179. 

(12) Murder without malice.—Jen¬ 
kins v. State. 175 S.W.2d S3. 146 Tex 
Cr. 364. 

(13) Murder while engaged in com¬ 
mission of felony—Clark v State, 73 
P.2d 481, 63 Okl.Cr. 138. 

(14) Negligent homicide. 

Cal —People v. Dallas, 109 F.2d 409. 
42 Cal App 2d 696 

Mich.—People v McMurchy, 228 N. 

W. 723. 24 9 Mich 147. 

Or.—State v. Coffman, 136 P.2d 687, 
171 Or. 166 

(15) Negligent homicide in first 
degree.—Taubert v. State, 176 S.W. 
2d 955, 146 Tex.Cr. 582—Kirksey v. 
State. 123 S.W.2d 905, 136 Tex.Cr. 
97. 

(16) Negligent homicido in second 
degree.—West v. State, 139 S.W.2d 
90, 139 Tex Cr. 177—Leavell v. State, 
137 S.W.2d 40, 138 Tex.Cr. 471. 

(17) Involuntary homicide.—State 
V. Porter, 146 So. 465, 176 La. 673. 

(18) Reckless homicide.—Turrell v. 
State, 51 N.E.2d 359, 221 Ind. 662. 

Allegations held Insufficient to 
charge particular offenses 

(1) Assault with intent to murder. 
—Minge v. State, 164 S.E. 68, 45 
Ga.App. 197. 

(2) Intoxication.—Cannon ▼. State, 
107 So. 360, 91 Fla. 214—42 C.J. P 
1358 note 91 [c] (1). 

(8) Manslaughter. 

Xnd.—Klmmel v. State, 154 N.H. 16, 
198 Ind. 444. 


Okl —Vaughn v. State, 276 P. 701, 42 
Okl.Cr. 376. 

42 C.J. p 1358 note 91 [b] (2). 

(4) Voluntary manslaughter.—Peo¬ 
ple v. Maid, 223 N.W. 70, 245 Mich. 
455. 

(5) Manslaughter for death caused 
by operation of motor vehicle by 
person while intoxicated —Cannon v. 
State, 107 So. 360, 91 Fla. 214. 

(6) Manslaughter in second degree. 
—People v. Butler, 233 N.Y.S. 656, 
133 Mlsc. 658. 

(7) Murder. 

Ga—Wright v. State, 141 S.E 903, 
166 Ga. 1. 

Tex—Hlttson v. State, 97 S.W.2d 
951, 131 Tex.Cr. 228. 

(8) Negligent homicide.—Snyder v 
State, 102 S.W.2d 424, 132 Tex.Cr. 
73. 

(9) Negligent homicide in the sec¬ 
ond degree.—Morgan v. State, 120 S. 
W.2d 1063, 135 Tex.Cr. 402—Punch- 
ard v. State, 54 S.W.2d 110, 122 Tex. 
Cr. 134. 

(10) Reckless homicide.—State v. 
Beckman, 37 N.E.2d 631, 219 Ind. 
176* 

45. Tex.—Taubert v. State, 176 S.W. 
■2d 955, 146 Tex Cr. 582. 

Driving on highway 

Allegation that accused was driv¬ 
ing on a public highway was not 
insufficient as a "conclusion” of the 
pleader.—Evans v. State, 147 S.W.2d 
794, 141 Tex.Cr. 241. 

46. Tex—Maedgen v. State, 104 3 . 
W.2d 518, 132 Tex.Cr. 397. 

47. Ind.—Shelton v. State, 199 N.E. 
148, 209 Ind. 534. 

48. Idaho.—State v. Frank, 1 P.2d 
181, 51 Idaho 21. 

involuntary manslaughter 
Idaho.—State v. Frank, supra. 

Details of commission of crime of 
Involuntary manslaughter need not 
be alleged.—State v. Brooks, 288 P. 
894, 49 Idaho 404. 

49. La.—State v. Porter, 146 So. 465, 
176 La. 673. 

Gulp able negligence of accused 
need not be alleged in pleading 
charging manslaughter committed by 
operating motor vehicle while intox¬ 

781 


icated.—Tootle v. State, 130 So. 912, 
100 Fla. 1248. 

Willfulness 

In a prosecution for manslaughter 
by motor vehicle it is not necessary 
to allege that the killing was will¬ 
fully done—Smith v. State, 20 So.2d 
701, 197 Miss. 802, 161 A L.R. 1. 

BO. Or.—State v. Lockwood, 268 P. 

1016, 126 Or. 118. 

Involuntary manslaughter 
Or.—State v. Miller, 243 P. 72, 119 
Or. 409, affirmed Miller v. State of 
Oregon. 47 S.Ct. 344, 273 U.S. 667, 
71 L.Ed. 825. 

31 C.J. p 717 note 27 Ta] (3). 
Involuntary homicide 
La.—State v. Porter, 146 So. 465, 
176 La. 673. 

Negligent homicide 
Mich.—People v. Eger, 299 N.W. 803, 
299 Mich. 49. 

Minn.—State v. Bolsinger, 21 N.W.2d 
480, 221 Minn. 154. 

Statutory exceptions 

It Is unnecessary to allege statu¬ 
tory exceptions which are not ele¬ 
ments of the offense and which it is 
not necessary to prove—State v. 
Porter, 146 So. 465, 176 La. 673. 

51. Minn.—State v. Bolsinger, 21 N. 
W.2d 480. 221 Minn. 154. 

Purpose of statute requiring addi¬ 
tional statement is to insure that 
accused will bo able properly to 
prepare and make his defense and 
thereafter will be able to plead the 
judgment as a bar to a subsequent 
prosecution for the same offense and 
also to inform the court of the facts 
alleged so that it may properly de¬ 
cide the case and pronounce judg¬ 
ment.—U. S. v. Henderson, 121 F.2d 
75, 73 App.D.C. 369. 

52. Tex.—Maedgen v. State, 104 S. 
W.2d 518, 132 Tex.Cr. 397. 

53. Tex..—Maedgen v. State, supra. 

54 . Cal.—People v. Dallas, 109 P.2d 
409, 42 Cal.App.2d 596. 

Negligent homicide 
Wash.—State v. Dlckert, 79 P.2d 328, 
194 Wash. 629. 

55 . Tex.—Maedgen v. State, 104 8 . 
W.2d 518, 132 Tex.Cr. 897. 

Wash.—State v. Ramos, 294 P. 228, 
159 Wash. 599. 
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is provided for charging the offense, it is sufficient 
to charge the offense in such form. 56 

In some jurisdictions general allegations that de¬ 
cedent was killed by accused in operating his mo¬ 
tor vehicle unlawfully, feloniously, wantonly, reck¬ 
lessly, or with culpable negligence, without giving 
the details thereof, have been held sufficient, 57 al¬ 
though on a proper showing accused may be en¬ 
titled to a bill of particulars. 68 In other juris¬ 
dictions, however, it has been held that such an 
indictment or information is insufficient where it 
contains no allegation of specific facts showing 
negligence or recklessness, 58 as distinguished from 
conclusions of fact or law; 80 but if it proceeds to 
set out the acts constituting the reckless or unlaw¬ 
ful driving it is sufficient. 61 The fact that the hom¬ 
icide charged is alleged to have been committed by 
culpable negligence does not require that the pro¬ 
visions of statutes regulating the operation of mo¬ 
tor vehicles must be alleged. 62 An allegation of a 


willful and unlawful violation of a statute govern¬ 
ing the operation of motor vehicles has been held 
to constitute an allegation of negligent operation of 
the motor vehicle. 63 

Different modes or means . Where the offense 
charged may be committed in one or more of sev¬ 
eral different ways it may be charged in the al¬ 
ternative, 64 and, where the homicide is charged 
to have been committed in different ways, if any 
one of the charges is good the pleading is suffi¬ 
cient to charge the crime. 66 

Unlawful act. Where a pleading charges a hom¬ 
icide by accused in the commission of an unlawful 
act it must allege the unlawful act. 66 In such case 
it has been held sufficient to charge the unlawful 
act with sufficient particularity to identify it. 67 
It has been held necessary, however, to allege such 
facts as will show that the act was unlawful, and 
that merely to allege the act and characterize it 
as unlawful is insufficient; 68 and also a pleading 


Words of same meaning 1 

Words used in a statute to define 
the offense need not be strictly pur¬ 
sued in the indictment; it is suffi¬ 
cient to use other words conveying 
the same meaning.—McQueen v 
State, 13 So 2d 59, 31 Ala.App. 101. 
certiorari denied 13 So.‘2d 61, 244 
Ala. 251. 

56. Ala.—Holt v. State, 157 So. 449, 
26 AlaApp. 223, rertioiari denied 
157 So. 452, 229 Ala. 368. 

57. Ill.—People v. Jeffers, 25 N.E 2d 
35, 372 Ill. 590, certiorari denied 
Jeffers v. People of State of Illi¬ 
nois, 60 S.Ct. 1081, 310 U.3. 638, 
84 L.Ed. 1407 

42 C.J. p 1359 note 92—30 C.J. p 97 
note 29 [a] (1), (2), p 103 note 
13 [a] (8). 

Statutory standard 

Allegation of recklessness by driv¬ 
ing with defective brakes is not re¬ 
quired to use the language of stat¬ 
ute prescribing a general standard 
of brake capacity for motor vehicles. 
—Turrell v. State, 51 N.E.2d 359, 221 
Ind. 662. 

58. N.Y.—People v. Murphy, 10 N.Y. 
S.2d 955, 170 Misc. C56. 

Puerto Rico—People v. Moreno, 28 
Puerto Rico 96. 

59. N.M.—State v. Gray, 30 P.2d 278, 
38 N.M. 203. 

Tex.—Self v. State, 104 S.W.2d 16, 
132 Tex.Cr. 234. 

42 C.J. p 1359 note 94. 

Charge Is subject to demurrer 
Iowa.—State v. Sexsmith, 206 N.W. 
100, 200 Iowa 1244. 

90b ind.—Kimmel ▼. State, 154 N.E. 
16, 198 Ind. 444. 


Iowa.—State v. Sexsmith, 206 N.W. 
100, 200 Iowa 1244. 

61. Utah—State v. Assenberg, 244 
P. 1027, 66 Utah 573. 

Way or manner of driving 

The pleadings need not particular¬ 
ize the way or manner in which ac¬ 
cused drove or plead explicitly acts 
relied on as negligence.—Taubert v. 
State, 176 S.W.2d 955, 146 Tex Cr. 
582. 

Allegations held sufficient to 

charge recklessness.—Turrell v. 
State, 51 N E.2d 359, 221 Ind. 662. 

62. Fla.—Denmark v. State, 102 So. 
246, 88 Fla. 244. 

63. Cal.—People v. Dallas, 109 P.2d 
409, 42 Cal.App 2d 596. 

64. Idaho.—State v. Monteith, 20 P. 
2d 1023, 63 Idaho 30. 

65. Wash.—State v. Hull, 48 P.2d 
225, 182 Wash. 681. 

66. Negligent homicide in second 
degree 

Tex.—Leaveil v State, 137 S.W.2d 40, 
138 Tex.Cr. 471. 

67. Or.—State v Lockwood, 268 P. 
1016, 126 Or. 118. 

42 C.J. p 1359 note 99. 

Pleadings held sufficient 

(1) To charge unlawful driving on 
the wrong side of the highway.— 
People v. Dallas, 109 P.2d 409, 42 
Cal.App.2d 596. 

(2) To charge killing of a human 
being in the commission of the un¬ 
lawful acts of exceeding the speed 
limit and driving on the wrong side 
of the road.—Kelly v. State, 10 S.E. 
2d 417, 63 Ga.App. 231. 

(3) To charge violation of speed 
regulations prescribed by statute.— 
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State v. Hull, 48 P.2d 225, 182 Wash. 
6S1—State v. Gunns, 240 P. 674. 136 
Wash. 495. 

(4) To charge unlawful act which 
in its consequences tends to destroy 
human life.—Jordan v. State, 22 S.E. 
2d 194, 68 Ga.App. 139. 

Pleadings held not defective 

Indictment which alleges that ac¬ 
cused unlawfully, willfully, and felo¬ 
niously made an assault with a mo¬ 
tor vehicle has been held not defec¬ 
tive for failure to allege commission 
of an unlawful act.—People v. Rew- 
land, 167 N.E. 10, 335 Ill. 432. 

68. Tex.—Worlov v. State, 231 S W. 

391, 89 Tex Cr 393. 

Driving on left side of highway 

(1) It has been held insufficient 
merely to allege that accused unlaw¬ 
fully drove and operated his vehicle 
on the left side of the highway, since 
driving on the left side of the high¬ 
way is not unlawful per se —Mor¬ 
gan v. State, 120 S.W.2d 1063, 136 
Tex.Cr. 402. 

(2) The pleadings must contain 
allegations sufficient to show that it 
was practicable to have driven on 
the right side, “practicable” meaning 
usable or passable.—Morgan v. Slate, 
supra. 

(3) Allegation that accused operat¬ 
ed his vehicle on the left side of the 
highway when the highway was not 
clear for a distance of fifty yards 
ahead is a sufficient averment of an 
unlawful act where a statute prohib¬ 
its driving on the left side under 
such circumstances.—Casares v. 
State. 164 S.W.2d 700, 144 Tex.Cr. 465 
—Click v. State, 164 S.W.2d 664, 144 
Tex.Cr. 468. 
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charging an unlawful act is insufficient when it 
fails to include the element of apparent danger, 
where a statute makes apparent danger of causing 
the death of deceased or of some person an essen¬ 
tial of the offense. 69 

Proximate cause . Ordinarily the indictment, in¬ 
formation, or affidavit should allege that the death 
was proximately caused by the acts described. 70 

Description of vehicle. The pleadings need not 
describe the particular character or kind of motor 
vehicle with which the killing was accomplished. 71 

Time. An indictment which in one count gives 
the date of the crime as the date of the accident 
and in another count as the date of the death of 
the injured person is not objectionable. 72 

Joint conduct of accused and another. Where 
the conduct of accused and another or others in the 
handling of a motor vehicle is such as to make 
them equally guilty of the offense charged, they 
may be charged jointly with the offense without 
pleading any facts tending to show the alleged joint 
operation of the vehicle or the alleged act or acts 
of negligence relied on as to each of the persons 
accused. 73 

Designation of crime or dcqrce. An information 
or indictment reciting all the elements of man¬ 
slaughter in a particular statutory degree will sup¬ 
port a conviction thereof, although the degree of 
the crime is not specified. 74 

Charge of manslaughter alone. Where the facts 


and circumstances justify it, manslaughter aHone 
may be charged, as considered in Homicide § 163, 
and an information or indictment therefor must 
allege that accused was in the commission of some 
unlawful act, or was negligent in doing some act 
lawful in itself, or negligently omitted to perform 
a legal duty, and that death resulted therefrom. 76 

Distinct and included offenses. It has been held 
that an indictment for manslaughter is sufficient 
to support a conviction of assault, 76 that a charge 
of manslaughter in the first degree is sufficient to 
support a conviction of manslaughter in the second 
degree, 77 and that, where a statute provides that 
a charge for murder includes all the lesser degrees 
of culpable homicide, such a charge carries with 
it a charge of negligent homicide. 78 Where, how¬ 
ever, a lesser homicide has elements other than, and 
different from, those alleged in the charging of a 
particular homicide, the lesser is not included in 
the charge of the greater. 79 An indictment charg¬ 
ing commission of a homicide in the performance of 
an unlawful act, which constitutes manslaughter 
in the second degree under the statute, is not suffi¬ 
cient to support a conviction for manslaughter in 
the first degree, which consists in a homicide com¬ 
mitted in the performance of a lawful act negli¬ 
gently done, where the two crimes are distinct and 
differently punishable. 80 Also the offense of man¬ 
slaughter is not included in a charge of the les¬ 
ser offense of involuntary homicide. 81 

Distinct penal offenses not included within the 
homicide charged are not charged as offenses by 


09. Tex.—Worley v. State, 231 S W. 
391, 89 Tex Cr. 393. 

70. Ind — State v. Beckman, 37 N.E. 
2d 531. 219 Ind. 176. 

“Proximate” 

Where the affidavit In a prosecu¬ 
tion for negligent homicide alleges 
that the acts of reckless misconduct 
specified caused the death of dece¬ 
dent It need not characterize accus¬ 
ed’s reckless misconduct as "proxi¬ 
mate'’, notwithstanding such miscon¬ 
duct must be the proximate cause of 
the homicide.—Turrell v. State, 61 N. 
E.2d 359, 221 Ind. 662. 

Pleadings held sufficient 

(1) To charge proximate cause.— 
Kraft v. State. 171 N.E. 1, 202 Ind. 
44. 

(2) To charge that deceased died 
an a result of a wound Inflicted on 
him by accused.—People v. Jeffers, 
26 N.E.2d 36, 372 Ill. 690, certiorari 
denied Jeffers v. People of State of 
Illinois. 60 S.CL 1081, 310 U.S. 638. 
84 Li.Ed. 1407. 

(3) To charge that unlawful driv¬ 
ing while intoxicated was proximate 


cause of person’s death.—Blackburn 
v State, 180 N.E. 180, 203 Ind. 332. 

71. Ill.—People v. Rowland, 167 N. 
E 10, 335 Ill. 432. 

42 C J. p 1359 note 2. 

72. Mich.—People y. Townsend, 183 
N.W. 177, 214 Mich. 267, 16 A.L.R. 
902. 

42 C.J. p 1359 note 3. 

73. Fla.—Cochran v. State, 193 So. 
535, 141 Fla. 467. 

Impossible act ^ 

An information charging that two 
accused jointly committed man¬ 
slaughter through operation of auto¬ 
mobile was not quashable for charg¬ 
ing impossible act, where complain¬ 
ing accused was in physical control 
of automobile, since other accused 
might be jointly responsible for au¬ 
tomobile's operation.—Peterson v. 
State, 175 So. 519, 128 Fla. 717. 

74. S.D.—State v. Denevan, 206 N. 
W. 927, 49 S.D. 192. 

75. Ind.—Kimmel v. State, 154 N.E. 
16, 198 Ind. 444. 

Mich.—People v. Townsend, 183 N.W. 
I 177, 214 Mich. 267, 16 A.L.R. 902, 
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76. Del—State v. Dean, 122 A. 448, 

2 W.W.Harr. 290, affirmed 125 A. 
478. 2 W.W.Harr. 469—State v. 

Disalvo, 121 A. 661, 2 W.W.Harr. 
232. 

77. Okl.—Ray y. State, Cr., 189 P.2d 
620. 

7a Tex.—Wallace v. State, 170 S.W. 
2d 762, 145 Tex.Cr. 625. 

Negligent homicide in second de¬ 
gree was included in Indictment 
charging murder without malice.— 
Wallace v. State, supra. 

79. Negligent homicide has been 
held not included in a charge of 
murder for a death caused while 
driving a motor vehicle while in¬ 
toxicated, where driving while in¬ 
toxicated constitutes a felony.—Tot¬ 
ten v. State, 113 S.W.2d 194, 134 Tex. 
Cr. 62—Snyder v. State, 102 S.W.2d 
424, 132 Tex.Cr. 78. 

80. Tex.—Hampton v. State, 244 S. 
W. 625, 92 Tex.Cr. 441. 

81. La.—State v. Porter, 146 So. 
I 465, 176 La. 673. 



8 664 

the fact that the acts or conduct of accused alleged 
to have caused the death of the deceased are in 
themselves distinct penal offenses. Hence, an in¬ 
dictment for murder reciting that accused made 
an assault on decedent with his motor vehicle, and 
ran against and struck him, and caused his death, 
is not objectionable as charging several distinct 
offenses, 82 nor is an indictment alleging a homi¬ 
cide as the result of accused’s driving while intox¬ 
icated and at excessive speed, although each of 
such acts constitutes a misdemeanor. 83 

Grade of offense for which accused may be in¬ 
dicted . Where a motorist’s conduct in the opera¬ 
tion of a motor vehicle resulting in the death of 
another includes all the elements of both a lesser 
and a greater offense, he may be indicted for either 
the greater or the lesser offense. 84 

§ 665. - Issues, Proof, and Variance 

In a prosecution for a homicide resulting from the 
operation of a motor vehicle, the state must prove the 
essential elements of the offense charge and the evidence 
must be confined to the issues raised by the pleadings. A 
material variance between the allegations of the pleadings 
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and the proof may be fatal to a conviction, but an Im¬ 
material variance will be disregarded. 

In accordance with the rules governing the is¬ 
sues, proof, and variance in prosecutions for hom¬ 
icide generally, considered in Homicide §§ 175-184. 
which apply in prosecutions for a homicide caused 
by the operation of a motor vehicle, 88 the essential 
elements of the offonse charged must be proved. 86 
Proof is required of the corpus delicti, 87 that the 
accident or collision was the cause of the death of 
deceased, 88 and, where accused is prosecuted as 
a principal, of his identity as the driver of the 
motor vehicle which caused the death of deceased. 89 
Where it constitutes an essential clement of the 
offense charged, it is necessary in order to sustain 
a conviction that there be proof of negligence of 
the requisite character. 90 

The evidence must be confined to the issues 
raised by the pleadings; 91 but it is not necessary 
for the pleadings to allege the particular kind or 
character of evidence on which the state intends 
to rely to prove a particular issue in order for such 
evidence to be admissible thereon. 92 The proof 
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82. S.C.—State v. Porte. 115 S.E. 

238, 122 S.C. 298. 

83. S.D.—State v. Denevan, 206 N. 

W. 927, 49 S.D. 192. 

84. Ga.—Collins v. State. 18 S.E 2d 

24, 66 GaApp.2d 326. 

86. Defease* 

In prosecution for negligent homi¬ 
cide by automobile, it was not in¬ 
cumbent on accused to plead insan¬ 
ity in order for him to prove that 
epilepsy caused him to be uncon¬ 
scious at the time of the accident.— 
People v. Freeman, 142 P.2d 435, 61 
Cal.App.2d 110. 

88. Proof required 

(1) Under information charging 
negligent homicide, it was only nec¬ 
essary to prove, other than Jurisdic¬ 
tional facts as to time and place, 
that accused was driving a motor 
vehicle negligently and that such 
driving resulted in death of person 
therein named.—People v. Warner, 
80 P.2d 737, 27 Cal.App.2d 190. 

(2) To sustain verdict of guilty of 
manslaughter the proof must disclose 
that accused knew of the danger of 
collision and recklessly, negligently, 
or wantonly ran down and collided 
with deceased without using such 
means as were reasonable and at his 
command to prevent the accident.— 
People v. Crego, 70 N.E.2d 678, 395 
Ill. 451. 

(3) In a prosecution for man¬ 
slaughter it is not necessary to 
prove that the killing was willfully 
done.—Smith v. State, 20 So.2d 701, 
197 Miss. 802, 161 A.L.R. 1. 


87. Mo.—State v. Simler, 167 S.W 2d 
376, 350 Mo. 646. 

88. Mo—State v. Simler, supra 

89. Mere suspicion will not suffice 
—Barnett v. State. 184 So. 702, 28 
Ala.App. 293, certiorari denied 184 
So. 709, 236 Ala 666. 

90. Miss —Smith y. State, 20 So.2d 
701, 197 Miss. 802, 161 A.L R 1. 

Criminal negligence 
Ill.—People v. Crego, 70 N.K2d 578. 
395 Ill. 451—People v. Burgard, 36 
N.E 2d 658, 377 111 322. 

Culpable negligence 
Fla—Pitts v. State, 182 So. 234, 132 
Fla. 812. 

Number of acts of negligence 

Whether accused was guilty of 
several cumulative acts of negligence 
bearing a causal relation to injury 
inflicted is material on the question 
of his gross and culpable negligence. 
—Bell v. Commonwealth, 195 S.E. 
675, 170 Va. 597. 

Za order to establish culpable or 
criminal negligence, it is not neces¬ 
sary to prove that accused intention¬ 
ally, knowingly, and recklessly drove 
his vehicle against deceased.—People 
v. Przybyl, 6 N.E.2d 848, 366 Ill. 515. 
9X. Nvidenoe applicable to different 
counts 

Any evidence which tends to prove 
the charge as laid in a particular 
count of the indictment may be con¬ 
sidered thereon, regardless of wheth¬ 
er or not other counts contain simi¬ 
lar charges.—People v. Jeffers, 25 N. 

| E.2d 35, 372 Ill. 590, certiorari denied 
I Jeffers v. People of State of Illinois, 
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60 S.Ct. 1081, 310 US. 638, 84 L Ed. 
1407. 

Count not submitted 

Evidence of accused's intoxication 
under a count not submitted to the 
jury was held admissible where the 
state in the development of the case 
proceeded on all the counts alleged. 
—Wallace v. State, 170 S.W.2d 762. 
145 Tex.Cr. 625. 

92. La—State v. Vinzant, 7 So. 2d 
917, 200 La. 301. 

Plight from scene of accident 

On manslaughter charge, evidence 
of flight from the scene of the acci¬ 
dent is admissible, even though it is 
not specifically alleged.—People v. 
Pierce, 15 N.E 2d 845, 369 Ill. 172. 
Proof under particular Issues 

(1) Evidence of accused’s intoxica¬ 
tion was admissible without an aver¬ 
ment thereof, in prosecution of mo¬ 
torist under negligent homicide stat¬ 
ute.—People v. Randall, 293 N.W. 
725, 294 Mich. 478. 

(2) Evidence of driving automo¬ 
bile on wrong side of road was ad¬ 
missible where the pleadings alleged 
driving in an unlawful, careless, and 
negligent manner.—Crawford v. 
State, 216 N.W. 294, 116 Neb. 120. 

(3) Evidence that there was a stop 
sign at intersection was admissible 
on issue of speed and reckless driv¬ 
ing, even though there was no alle¬ 
gation in the pleadings that accused 
ran through It.—Milum v. State, 195 
S.W.2d 134, 149 Tex.Cr. 409. 

(4) Evidence as to whether ac¬ 
cused had any liquor with him at 
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must conform to the pleadings as to material mat¬ 
ters. 98 It must correspond with the allegations as 
to the manner, means, and character of acts and 
conduct of accused by which the homicide was 
committed; 94 and proof of acts of accused other 
than, or different from, those alleged to have caus¬ 
ed the death of deceased will not sustain the 
charge, 95 even though they may be similar to the 
acts charged. 96 Substantial correspondence be¬ 
tween the charge and proof is sufficient, 97 and the 
fact that particular acts are alleged as the cause 
of the death does not preclude the state from re¬ 
lying on other acts within the scope of the plead¬ 
ings. 98 Where several acts are alleged as the cause 
of the death of deceased, proof of any one act or 
combination of acts alleged is sufficient. 99 

A driver of a motor vehicle charged with man¬ 
slaughter committed while in the performance of an 
unlawful act may he convicted on proof of neg¬ 
ligence in the killing, regardless of the fact that 
the statute or ordinance relied on is invalid, in the 
absence of any statutory distinction between man¬ 
slaughter as committed in the performance of an un¬ 
lawful act and in the performance of a lawful act in 
an unlawful manner; 1 but where by statute two 
degrees of manslaughter are created, and separate 
punishments provided, dependent on the manner of 
commission, one charged with the commission of a 
homicide in the performance of an unlawful act 


cannot be convicted of a homicide committed in the 
performance of a lawful act negligently done. 8 
However, the mere fact that a particular act is a 
misdemeanor and punishable as such does not pre¬ 
vent its being the basis of a prosecution for man¬ 
slaughter. 8 

Place of death . The failure of the indictment, 
information, or affidavit to state the place of death 
has been held not to preclude the introduction of 
evidence thereof. 4 

§ 666. -Evidence 

a. In general 

b. Admissibility 

c. Weight and sufficiency 

a. In General 

On the trial of one charged with criminal homicide 
through the agency of a motor vehicle, the burden of 
proof is on the prosecution to establish beyond a reason¬ 
able doubt all the essential elements of the crime charged 
and the guilt of the accused. 

In conformity with the general rules of evidence 
governing the burden of proof in prosecutions for 
•homicide generally, considered in Homicide § 185, 
on the trial of one charged with criminal homicide 
through the agency of a motor vehicle the burden 
of proof is on the prosecution to establish beyond 
a reasonable doubt all the essential elements of the 
crime charged 6 and, likewise, to establish beyond 


time of the accident and that his 
motor vehicle had only one head¬ 
light burning was admissible on the 
issue of gross carelessness and reck¬ 
lessness—State v. Vinzant, 7 So.2d 
917. 200 La. 301. 

93. Mich.—People v. Harrlgan, 187 
N.W. 306, 218 Mich. 235. 

42 C.J. p 1359 note 12. 

Fatal variance held not shown 
Cal.—People v. Pryor, 61 P.2d 778, 
17 Cal.App 2d 147. 

Variance held immaterial 

(1) Variance between indictment 
which described the vehicle in which 
deceased was riding as an automo¬ 
bile and the proof which established 
that it was an automobile turned 
into a truck.—People v. Rewland, 167 
N.E. 10, 336 Ill. 432. 

(2) Other variances held immateri¬ 
al see 42 C.J. p 1369 note 12 [b]. 

94. Del.—Dean v. State, 125 A. 478, 
2 W.W.Harr. 469. 

information held sufficient to allow 
proof as to how automobile was op¬ 
erated and to permit the establish¬ 
ment of facts under which motorist 
might be shown guilty of one or more 
of the acts or omissions which are the 
elements of the offense of manslaugh- 

61 C.J.S.-30 


ter.—People v. Wilson, 177 P.2d 567, 
78 Cal.App 2d 108. 

96. Ind—Shelton v. State, 199 N.E. 
148, 209 Ind. 534. 

Acts included within scope of those 
charged 

Indictment charging manslaughter 
covered driving of automobile with 
willful and reckless disregard for life 
and limb of others as well as driving 
at unlawful rate of speed.—Minardo 
v. State, 183 NE 548, 204 Ind. 422. 

96. Ind.—Shelton v. State, 199 N.E. 
148, 209 Ind. 534. 

97. Del-—Dean v. State, 125 A. 478, 
2 W.W.Harr. 469. 

Test of variance 

Whether a variation exists between 
proof and allegations as to manner 
and means of death depends entirely 
on whether instrument used to cause 
death and manner thereof are sub¬ 
stantially of the same nature and 
character as alleged in indictment.— 
Dean v. State, supra. 

98. Particular act as negligence 

The fact that particular acts are 
alleged as constituting the culpable 
negligence essential to the offense 
does not preclude the state from 
relying on other acts of negligence, 

[ where the indictment also charged 
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that accused by his careless culpa¬ 
ble negligence in handling, operating, 
and driving of automobile, caused the 
accident —Bnnnerman v. State, 170 
So. 127, 125 Fla. 469. 

99. Utah.—State v. Anderson, 116 P. 
2d 398, 100 Utah 468. 

1. Wash—State v. Sandvig, 251 P. 
887, 141 Wash. 542. 

2. Tex—Hampton v. State, 244 S.W. 
525, 92 Tex.Cr. 441. 

3. Neb.—Crawford v. State, 216 N. 
W. 294. 116 Neb. 125. 

S.D — State v. Denevan, 206 N.W. 927, 
49 SD. 192. 

A Colo.—Haddock v. People, 188 P. 

2d 891, 117 Colo. 416. 

5. Driver of motor vehicle 

The prosecution must show that 
accused was the driver of the motor 
vehicle as alleged.—State v. Schnei¬ 
ders, 137 S.W.2d 439, 349 Mo. 899. 
BlTect of admission. 

Statement of accused that he was 
so drunk at time of accident that he 
did not know what had happened was 
no admission that his automobile 
had struck pedestrian and did not re¬ 
lieve the state of burden of proving 
that accused’s automobile killed pe¬ 
destrian.—State v. Miller, 19 N.W.2d 
I 271, 247 Wis. 339. 
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a reasonable doubt the guilt of accused. 6 Thus 
the prosecution has the burden to show beyond a 
reasonable doubt that accused committed an act 
of the character necessary to constitute the offense 
charged, 7 as that accused was culpably negligent, 
where negligence is the gravamen of the offense, 8 
or was driving while under the influence of intox¬ 
icating liquor, 6 and that the wrongful acts charg¬ 
ed, 10 such as the negligence 11 or unlawful act 12 
of accused, proximately caused the death of de¬ 
ceased. Where a statute makes a death resulting 
from the operation of a motor vehicle by an in¬ 
toxicated person of itself constitute a criminal 
homicide, there is no burden on the state to estab¬ 
lish that an intoxicated motorist was negligent. 13 
It is not incumbent on the state to show that one 
killed by a motor vehicle was free from contribu¬ 
tory negligence 14 or that the death was not the 
result of an unavoidable accident. 15 

Accused is required to meet evidence tending to 
show that death proximately resulted from his 
acts. 16 


Presumptions and inferences . Accused cannot 
be convicted of the offense charged through the 
application of the doctrine of res ipsa loquitur. 17 
It will be presumed, in the absence of evidence to 
the contrary, that accused exercised due care in op¬ 
erating his motor vehicle 18 and that the vehicle 
was properly equipped. 16 On the other hand, a 
driver is presumed to have intended the natural 
consequences of his act 20 and to have anticipated 
the possibility of any natural result of his negli¬ 
gence. 21 One accused of manslaughter by driving 
at an excessive speed must be presumed to know 
the provisions of the law limiting the speed of mo¬ 
tor vehicles. 22 Negligence may be inferred from 
the mere fact of the operation of a motor vehicle 
in violation of law, 23 but the mere happening of 
the collision or accident raises no presumption of 
negligence. 24 Malice may be implied or presumed 
from the reckless, wanton, and gross carelessness 
with which a motor vehicle is operated, 25 but it 
cannot be inferred from the mere fact of the op- 


Matters required to lie proved against 
owner 

(1) That owner knew that driver 
was intoxicated—State v. Creech, 188 

5. E. 316, 210 N C. 700. 

(2) That owner knew that driver 
was exceeding speed limit and by 
words or acts encouraged such con¬ 
duct, or that he failed to remon¬ 
strate with the driver.—Schorr v. 
State, 132 S.W 2d 898, 137 Tex.Cr. 
625. 

6. Pla.—Savage v. State, 11 So.2d 
778. 152 Fla. 367. 

Ill.—People v Burgard, 36 N.E 2d 
558, 377 Ill. 322. 

Mo.—State v. Simler, 167 S.W.2d 376, 
350 Mo 646. 

Mont.—State v. Bast, 151 P.2d 1009, 
116 Mont. 329. 

Wash—State v. McDaniels, 190 P.2d 
705. 

7. Unlawful act 

Pa.—Commonwealth v. Matteo. 197 
A. 787, 130 Pu.Super. 524. 

B. Cal.—Ex parte Reid, 284 P. 618, 
103 Cal.App. 380. 

Fla.—Hawkins v. State, 163 So. 133, 
120 Fla. 905. 

Mo. —State v. Schneiders, 137 S.W.2d 
439, 349 Mo. 899. 

42 C.J. P 1360 note 21. 

Criminal negligence 
Mont.—State v. Bast, 151 P.2d 1009, 
116 Mont. 329. 

N.M.—State v. Sisneros, 82 P.2d 274, 
42 N.M. 600. 

8. N.M.—State v. Sisneros, supra. 
Tex.—Hittson v. State, 114 S.W.2d 

881, 134 Tex.Cr. 131. 
lOi Pa.—Commonwealth v. Matteo, 
197 A. 787, 180 Pa.Super. 624. 


The causal connection required is 

more than the mere fact that there 
is a coincidence of time and place be¬ 
tween the wrongful acts and the fact 
of death.—Maxon v. State. 187 N.W. 
753, 177 Wis. 379, 21 A.L R. 1484. 

11. Mo.—State v. Schneiders, 137 S. 
W 2d 439, 349 Mo 899. 

Wash.—State v. McDaniels, 190 P.2d 
705. 

Wis.—Maxon v. State, 187 NW. 753, 
177 Wis. 379, 21 A.L.R. 1484. 

12. Pa.—Commonwealth v. Matteo, 
197 A. 787, 130 Pa.Super. 524. 

Va.—Terry v. Commonwealth, 198 B. 

E. 911, 171 Va. 505. 

Wis.—Maxon v. State, 187 NW. 753, 
177 Wis. 379, 21 A.L.R. 1484. 

13. Fla.—Roddenberry v. State, 11 
So.2d 682, 152 Fla. 197, appeal dis¬ 
missed Roddenberry v. State of 
Florida, 63 S.Ct. 266, 317 U.S. 600, 
87 L.Ed. 490, rehearing denied 63 
S.Ct. 440, 317 U.S. 713, 87 L.Ed. 
568. 

14. Cal.—People v. Black, 295 P. 87, 
111 Cal.App. 90, vacation denied 
300 P. 43, 114 Cal.App. 468. 

Pa.—Commonwealth v. Matteo, 197 A. 

787, 130 Pa.Super. 524. 

42 C.J. p 1360 note 22. 

16. Minn.—State v. Kline, 209 N.W. 
881, 168 Minn. 263. 

16. Cal.—People v. Wilson, 177 P.2d 
567, 78 Cal.App.2d 108. 

17. Mo.—State v. Simler, 167 S.W.2d 
876, 350 Mo. 646—State v. Ruffin, 
126 S.W.2d 218, 344 Mo. 301. 

18. Mont.—State v. Bast, 151 P.2d 

| 1009. 116 Mont. 329. 
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19. Properly equipped with lights 

Mich —People v. Beauchamp, 24*5 N. 
W. 784, 260 Mich. 491. 

20. Ky.—Dublin v. Commonwealth. 
86 S.W.2d 136, 260 Ky. 412. 

Tex.—Duhon v. State, 125 S.W.2d 
650, 136 Tex.Cr. 404. 

21. Tenn—Lauterbach v. State, 179 
S.W. 130, 132 Tenn. 603. 

22. Ill—People v. Camberls, 130 N. 
B. 712, 297 Ill. 455. 

23. Minn.—State v. Kline, 209 N.W. 
881, 168 Minn. 263. 

42 C.J. p 1360 note 24. 

Intoxication 

(1) Driving while intoxicated has 
been held to raise a presumption of 
negligence.—State v. Kline, 209 N.W. 
881, 168 Minn. 263. 

(2) A statute making the driving 
of an automobile while intoxicated a 
criminal offense raises a presumption 
that such a driver is negligent.— 
State v. Long, 195 S.E. 624, 186 S.C. 
439. 

Speed 

A finding that accused was operat¬ 
ing his vehicle In excess of the rate 
of speed provided by statute as pri- 
ma facie evidence of a violation of 
law raises a rebuttable presumption 
that accused was violating the law.— 
State v. Hemmlngway, 156 A. 365, 4 
W.W.Harr., Del., 698. 

24. Fla.—Hawkins v. State, 163 So. 
133, 120 Fla. 905. 

Pa.—Commonwealth v. Gill. 182 A. 
103, 120 Pa.Super. 22. 

25. D.C.—Nestlerode v. U. S., 122 7. 
2d 56, 74 App.D.G. 276. 
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eration of -the vehicle in violation of law. 26 

A presumption of malice necessary to support a 
conviction of assault with intent to murder may 
arise from a reckless disregard of human life, 27 
and if the manner of use of the motor vehicle is 
such as is likely or calculated to produce death 
the presumption obtains that death was intended. 28 
An intoxicated driver is presumed to be able to 
think and to form purposes and intentions, until 
the contrary is shown. 26 

b. Admissibility 

(1) In general 

(2) Intoxication 

(3) Speed 

(4) Reputation and habits of accused 
(1) In General 

In a prosecution for the death of a person killed by or 


because of the operation of a motor vehicle, evidence la 
admissible which tends to establish any of the essential 
elements of the crime or to connect the accused there¬ 
with, or which Justly tends to exculpate the accused or to 
reduce the grade of the ofTense. 

In conformity with the rules governing the 
admissibility of evidence in prosecutions for a hom* 
icide generally, considered in Homicide §§ 200-311, 
evidence which tends to establish any of the essen¬ 
tial elements of the crime or to connect accused 
therewith, or which justly tends to exculpate ac¬ 
cused or to reduce the grade of the offense, ordi¬ 
narily is admissible in a prosecution for the death 
of a person killed by or because of the operation 
of a motor vehicle. 30 In general the entire cir-» 
cumstances surrounding the homicide are proper 
for the jury's consideration in determining the lia-. 
•bility of accused, and evidence thereof is admissU 
ble. 31 Evidence is admissible of the negligent op- 


Ky—Dublin v Commonwealth, 86 S. 
W.2d 136, 260 Ky 412. 

26. Tenn —Shorter ▼ Slate, 247 S. 
W. 985. 147 Tenn. 355. 

42 C J p 1360 note 25 

27. Ga—Payne v State, 40 S E 2d 

759, 74 GaApp. 646— Delia rd v 

State. 81 SE. 378. 14 Ga App 485 

Tex—Duhon v. State, 125 S W 2d 
550, 136 Tex Cr. 404 

28. Tex —Duhon v. State, supra. 

29. Oa—Herrington v Stale, 120 S 
E 554, 31 GaApp 167 

30. Okl —Hay v. State, Cr., 189 F.2d 
620. 

42 C J p 1360 note 29. 

Remoteness 

Testimony as to acts of officer at 
scene six days alter killing by auto¬ 
mobile was held not objectionable as 
remote —State v. lllaime, 137 A. 829, 
5 NJ.Misc. 633, affirmed State v. 
Blaine, 140 A. 566, 104 N J Law 325 
Admissions and statements of ac¬ 
cused 

(1) Conduct of accused, after acci¬ 
dent, in inquiring for gun and stat¬ 
ing that he would like to finish 
everything, could be considered by 
Jury-—State v. Graff, 290 N.W. 97, 
228 Iowa 159. 

(2) Evidence that accused asked 
to telephone officers about automobile 
which drove him off road was held 
not admissible—State v. Peterson, 
194 S.E. 408, 212 N.C. 758. 

(3) Admissibility of other state¬ 
ments of accused see 42 C.J. p 1360 
note 29 [a]. 

Motive 

(1) Testimony by sheriff assaulted 
by accused that he had accused under 
arrest at previous date when accused 
threatened to knock sheriff's auto¬ 
mobile from road was admissible to 
show motive.—Sudan v. State, 155 S. 
B. 102, 41 Ga.App. 828. 


(2) Admissibility of other evidence 
as to motive see 42 C.J. p 1360 note 
29 [fj. 

Identification 

(1) Admitting radiator emblem 
found near place of accident fitting 
into radiator of car of accused was 
held not error—People v. Leutholtz, 
283 P. 292, 102 Cal.App 493. 

(2) Permitting partial identifica¬ 
tion of other occupant of automobile 
at time of killing was held proper. 
—State v McGrath, 140 A. 452, 6 N. 
J Mi sc 217, affirmed 142 A. 918, 105 
N J Law 251 

(3) Admissibility of other evidence 
relative to the identity of the driver 
see 42 C.J. p 1360 note 29 [d]. 

Permit to move building on highway 

Where failure to obtain permit to 
move building on county road was 
not a proximate cause of the death 
of motorist who collided with build¬ 
ing on highway at night not protect¬ 
ed by flares, evidence was not admis¬ 
sible of the failure of accused to 
have such a permit, and its intro¬ 
duction was not justified by the fact 
that the state, without objection, in¬ 
troduced evidence showing that ac¬ 
cused had procured a permit to 
transport it over a state highway.— 
State v. Ramser, 136 P.2d 1013, 17 
Wash.2d 581. 

Evidence held admissible 

(1) Generally. 

Conn.—State v. Goldberger, 173 A. 

216, 118 Conn. 444. 

Ky.—Summers v. Commonwealth, 33 
S.W.2d 594, 236 Ky. 499. 

N.C.—State v. Ormond, 191 S E. 22, 
211 N.C. 437. 

Okl.—-Ray v. State, Cr., 189 P.2d 620. 
Pa.—Commonwealth v. Fetterolf, 

Quar.Sess., 17 Northumb.Lcg.J. 42. 

(2) Of conduct of accused during 
period just prior to accident indicat¬ 
ing carelessness.—Wagner v. Com¬ 
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monwealth, 18 S.E.2d 888, 179 Va, 
387. 

Evidence held inadmissible 

(1) Generally.—Vasquez v. State, 
52 S.W.2d 1056, 121 Tex.Cr. 478. 

(2) Testimony that accused was 
accustomed to having fits—Nichols 
v. Commonwealth, 163 S.W.2d 480, 
291 Ky. 165. 

(3) Evidence as to usual method 
of dragging road and extent of road 
usually covered in dragging.—Reyn¬ 
olds v. State, 134 So 815, 24 Ala.App. 
249. certiorari denied 134 So. 817, 223 
Ala. 130 

(4) Indictment finding no bill 
against third person.—Cain v. State, 
190 SE 371, 55 Ga.App. 376. 

31. Wis.—Maxon v. State, 187 N.W. 

753, 177 Wis. 379, 21 A.L.R. 1484. 

30 C.J. p 216 note 5 [gj—42 C.J. p. 
1361 note 30. 

Circumstances to be considered 

In determining whether there was 
criminal negligence, jury could con¬ 
sider type of the road, that accused 
had rounded a curve only a short 
distance from scene of collision, the 
speed at which accused's truck was 
traveling, the character of surface 
of road, and that accused's truck, 
with ample room to pass on its right- 
hand side of road, crossed to left side 
of road and struck automobile in, 
which deceased was riding.—Thomas 
v. State, 38 S.E.2d 188, 73 Ga.App. 
803. 

Injury to other persons 

(1) Evidence of injury to persons 
other than deceased has been held; 
admissible. 

Ill.—reople v. Jeffers, 25 N.E 2d 35, 
372 Ill. 590, certiorari denied Jeff 
fers v. People of State of Illinois, 
60 S.Ct. 1081, 310 U.S. 638, 84 L.Ed» 
1407. 
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eration of the vehicle by accused,** of the negli¬ 
gence of deceased, 8 * of the condition of the motor 
vehicle,* 2 3 4 5 6 of the condition of its brakes, 35 of ac¬ 
cused’s flight from the scene of the accident, 36 
or that accused left the body of deceased lying 
in the road after striking him. 37 Evidence as to 
the manner in which accused was driving a short 
distance, or shortly, before the accident has been 
held admissible, 88 where the circumstances tend 
to identify the vehicle as that of accused, even 
though it is not actually identified as such; 39 
but evidence as to the manner accused was driving 


before 40 or after 41 the accident is not admissible 
where it is too remote to have any probative value. 

Consciousness of guilt . Testimony of a state¬ 
ment made by accused before his arrest that the 
police were searching for him is admissible, as 
showing his consciousness of guilt. 42 However, 
testimony that after the homicide accused boasted 
about turning off the lights of his car is a conclu¬ 
sion of the witness as to such statements. 48 

Ordinances . Under various circumstances the 
introduction in evidence of ordinances relating to 
speed and traffic have been held proper, 44 but an 


Ky.—Nichols v. Commonwealth, 163 

S.W.2d 480. 291 Ky. 165. 

Tex.—Brewer v. State, 143 S.W.2d 

599, 140 Tex.Cr. 9. 

(2) However, In a prosecution for 
murder, the manner and extent of 
Injury suffered by others In the acci¬ 
dent have been held not admissible 
and Irrelevant and inflammatory.— 
McKee v. State, 102 S.W.2d 1058, 132 
Tex.Cr. 67. 

Possession of driver** license 

(1) Evidence that accused did not 
have a driver's license has been held 
admissible.—People v. Warner, 80 P. 
2d 737. 27 Cal.App.2d 190. 

(2) Other authority, however, has 
held that evidence accused did not 
have a driver's license is not admis¬ 
sible. since the failure to have a 
driver's license was not the proxi¬ 
mate cause of the death of deceased. 
—Roberts v. Commonwealth, 96 S.W. 
2d 23, 264 Ky. 645. 

Held admissible 

(1) Evidence to show the distance 
within which the vehicle could have 
been stopped.—Roberts v. Common¬ 
wealth. supra. 

(2) Location of scattered brains of 
deceased.—Reynolds v. State, 134 So. 
815, 24 Ala.App. 240. certiorari de¬ 
nied 134 So. 817. 223 Ala. 130. 

(3) Number of children in car, 
owner of which was struck by auto¬ 
mobile while crossing street.—State 
v. Thomlinson, 228 N.W. 80, 209 Iowa 
555. 

(4) Sounding of horn.—State v. 
Miller, 243 P. 72, 119 Or. 409, affirmed 
Miller v. State of Oregon, 47 S.Ct. 
244. 273 U.S. 657, 71 L.Ed. 825. 

(5) Evidence that accused drove 
his automobile into a crowd.—People 
v. Jeffers, 25 N.E.2d 36, 372 111. 690, 
certiorari denied Jeffers v. People of 
State of Illinois, 60 S.Ct. 1081, 310 
U.S. 638, 84 L.Ed. 1407. 

(6) Evidence that three people 
were standing In safety zone where 
deceased was hit, on question of ac¬ 
cused's ability to observe them.— 
State v. Bolle. Mo.. 201 S.W.2d 168. 


32. Ala.—Williams v. State, 84 So. 
424, 17 Ala.App. 285. 

30 C.J. p 216 note 5—42 C.J. p 1361 
note 30 [e]. 

Cumulative effect of acts 

Cumulative effect of series of con¬ 
nected or independent negligent acts 
can be considered as showing atti¬ 
tude of accused —Bell v. Common¬ 
wealth, 195 S.E. 675, 170 Va. 597. 

33. N.J— State v. Oliver, 153 A. 399, 
107 NJ.Law 319. 

Ohio—Drlggs v. State, 178 N E. 16. 
40 Ohio App. 130, petition dis¬ 
missed 177 N.E. 633, 123 Ohio St. 
686 . 

Tenn —Hurt v. State, 201 S.W.2d 988. 
188 Tenn. 608. 

30 C.J. p 216 note 9 [a]—42 C.J. p 
1361 note 30 [f]. 

34. Ala.—Bailum v. State, 88 So. 
200, 17 Ala.App 679. 

42 C J. p 1361 note 30 [c]. 

Equipment of vehicle 

Failure to comply with statute re¬ 
quiring a rear-view mirror may be 
shown by state on cross-examination 
of accused.—Jones v. State, 34 So.2d 
483, 33 Ala.App. 451. 

Bvidenoe held admissible 

(1) Condition of bumper after 
striking deceased.—People v. Ely, 265 
P. 818, 203 Cal. 628. 

(2) That windshield was obscured. 
Cal.—People v. Warner, 80 P.2d 737, 

27 Cal.App.2d 190. 

Mass.—Commonwealth v. Arone, 163 
N.E. 758, 265 Mass. 128. 

36. Cal.—People v. Perkins, 171 P.2d 
919, 75 Cal.App.2d 875. 

Prerequisite to admissibility 

As a prerequisite to admission of 
! evidence of condition of brakes after 
automobile had been wrecked, the 
state should have shown continuance 
of the condition immediately before 
the wreck—Turrell v. State, 51 N.E. 
2d 359, 221 Ind. 662. 

Evidence held admissible 

(1) Of distance required to stop 
accused's automobile.—People v. Is¬ 
bell, 2 N.E.2d 84, 363 Ill. 264. 

(2) That before sale of vehicle to 
accused its wheel locked when the 

78 8 


brakes were applied, where accused 
claimed the accident was caused by & 
like mishap.—Commonwealth v. Tack¬ 
ett, 187 S.W.2d 297, 299 Ky. 731. 
Evidence held Inadmissible 

Where accused did not see the per¬ 
sons he struck until he was right on 
top of them evidence that, some time 
after accident, brakes on his truck 
were examined by a mechanic and 
found to be very defective, was prop¬ 
erly rejected—State v. Dlckert, 79 
F.2d 328, 194 Wash. 629. 

36. Va—Bowie v. Commonwealth, 
35 S.E 2d 345. 184 Va. 381. 

Wis.—Opanehar v. State, 222 N.W. 
245, 197 Wis. 464. 

Speed at which accused was driv¬ 
ing after the accident has been held 
admissible to show flight.—People v. 
Herkless, 196 N.E. 829, 361 Ill. 32. 

37. Conn.—State v. Ford, 146 A. 828, 
109 Conn. 490. 

38. Ky.—Nichols v. Commonwealth, 
163 S.W 2d 480, 291 Ky. 165—Lar- 
gent v. Commonwealth, 97 S.W.2d 
538, 265 Ky. 598. 

Miss.—Sims v. State, 116 So. 217, 149 
Miss. 171. 

Mo.—State v. Sumpter, 184 S.W.2d 
1005. 

Such evidence is admissible to 

show negligence, recklessness, or 
want of care at the time of the col¬ 
lision.—Patton v. People, 168 P.2d 
266, 114 Colo. 534. 

39. Utah.—State v. Freeman, 71 P. 
2d 196, 93 Utah 125. 

40. Ky.—Cornett v. Commonwealth. 
138 S.W.2d 492, 282 Ky. 322—Elk¬ 
ins v. Commonwealth, 51 S.W.2d 
916, 244 Ky. 583. 

41. Ky.—Cornett v. Commonwealth. 
138 S.W.2d 492, 282 Ky. 322. 

43. Ala.—Williams v. State, 84 So 
424, 17 Ala.App. 286. 

43. Ala.—Williams v. State, supra. 

44. Utah.—State v. Freeman, 71 P. 
2d 196, 93 Utah 125. 

Vo establish Improper manner of do¬ 
ing lawful act 

Ark.—Nichols v. Stats, 68 &W.2d 
656, 187 Ark. 998. 
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invalid ordinance is not admissible in evidence. 46 
In a prosecution for manslaughter by driving in 
a business or closely built-up section of a city at a 
greater rate of speed than is permitted by the stat¬ 
ute in such places, it is not competent to prove the 
violation by an ordinance of the municipality de¬ 
fining what are the business and closely built-up 
portions thereof ; 46 but a municipal regulation duly 
passed in the exercise of the local police power 
is admissible in evidence to establish the general 
and usual rules of a road within the municipality 
upon which a homicide occurred, in a prosecution 
for manslaughter predicated on the violation of a 
statute prohibiting the operation of vehicles at an 
unreasonable speed, having regard for the circum¬ 
stances and the usual rules of the road, 47 notwith¬ 
standing the rules established by such ordinance 
are not the rules generally and uniformly operating 
throughout the state. 48 

Testimony on cross-examination. It has been 
held proper on cross-examination to question a 
witness as to whether accused had told him that 
when he ran over deceased he thought it was an¬ 
other person, and, if the witness denies it, it is 
competent to inquire whether he had not told an¬ 
other person that accused had made such a state¬ 


ment to him and to rebut his denial with such per¬ 
son’s testimony. 46 

(2) Intoxication 

Where one of the essential elements of the homicide 
charged is culpable negligence or some other degree there¬ 
of, or driving while Intoxicated, evidence is admissible 
that the accused was driving while intoxicated or under 
the Influence of Intoxicating liquor. 

Where the gist of a charge of a criminal homi¬ 
cide is accused’s culpable negligence in the opera¬ 
tion of a motor vehicle, or driving while intoxicat¬ 
ed, evidence is admissible that he was at the time 
of the homicide under the influence of intoxicating 
liquor 50 or that his breath smelled of alcohol or 
liquor. 51 Also the state may introduce evidence as 
to the sobriety of all the occupants of the vehicle; 162 
and testimony that the companions of accused had 
liquor and were under its influence is admissible 
as part of the res gestae and as tending to show 
his opportunity to obtain it. 68 Evidence is ad¬ 
missible that bottles of liquor, or partially filled bot¬ 
tles of liquor, were found in the vehicle after the 
accident, 54 or near the scene of the homicide, 66 
or were thrown from the vehicle, 56 or that accused 
attempted to dispose of liquor found therein. 67 
A witness may testify that accused was “under 


Title and number 

Where the court cannot take Judi¬ 
cial notice of a city ordinance unless 
pleaded at least by title and number, 
an ordinance is inadmissible in evi- 
■dence when not so referred to in the 
indictment —State v. Sandvig, 261 P. 
887, 141 Wash. 542. 

45. Utah.—Stale v. Lingman, 91 P. 
2d 467, 97 Utah 180. 

Statutory prerequisites 

A city ordinance establishing a 
speed limit is not admissible in evi¬ 
dence in the absence of a showing 
that the municipality has complied 
with a statute relative to the estab¬ 
lishment of business and suburban 
districts and the posting of signs, 
without which such an ordinance is 
ineffectual.—State v. Clark, 196 N.W. 
82, 196 Iowa 1134. 

46. Ohio.—State v. Born, 98 N.E. 
108, 85 Ohio St. 430. 

42 C.J. p 1361 note 32. 

47. Ohio.—State v. O’Mara, 136 N.E. 
885. 105 Ohio St. 94, overruling so 
far as in conflict State v. Born, 98 
N.E. 108. 85 Ohio St. 430. 

4a Ohio.—State v. O’Mara, 136 N. 

E. 886, 105 Ohio St. 94. 

4a Ala.—Lindsey v. State, 28 So.2d 
799, 82 Ala.App. 545, certiorari de¬ 
nied 28 So.2d 804, 248 Ala. 628. 

- 80. Ala.—Holt v. State, 157 So. 449, 
28 Ala.App. 223, certiorari denied 
157 So. 452, 229 Ala. 368. 


Fla—Graives v State, 172 So 716, 
127 Fla. 182—Cannon v. State, 107 

So. 360, 91 Fla 214 
Iowa.—State v Graft. 290 N.W. 97, 
228 Iowa 159. 

Mich.—People v Beauchamp, 245 N. 

W. 784. 260 Mich. 491. 

Mo—State v. Carter, 116 S W.2d 21, 
342 Mo. 439—State v. Coulter, 204 
S.W. 6. 

Okl— Hull v. State, 159 P.2d 283, 
80 Okl Cr. 310. 

Tex.—Daniel v. State, 288 S.W. 1081, 
105 Tex.Cr. 468. 

42 C.J. p 1362 note 46. 

SUght intoxication 
Evidence of slight intoxication is 
admissible,—People v. Emmons, 299 
P. 641, 114 Cal.App. 26. 

Evidence held admissible to show In¬ 
toxication 

(1) Evidence tending to show that 
motorist had been drinking.—Jones 
v. Commonwealth, 116 S.W.2d 984, 
273 Ky. 444, 

(2) Negligent operation of vehicle. 
—State v. Blaime, 137 A. 829, 5 N.J. 
Mlsc. 633. affirmed State v. Blaine, 
140 A. 566, 104 N.J.Law 325. 

(3) Evidence that accused did not 
concern himself with persons injured 
in accident.—Poole v. State, 170 S.E. 
309, 47 Ga.App. 803. 

(4) Vile remarks of accused at 
scene of collision.—People v. Has¬ 
kins, 85 P.2d 498, 29 Cal.App.2d 715. 
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51. ICy —Elkins v. Commonwealth, 
51 S W.2d 916, 244 Ky. 583. 

Mich —People v. Gibson, 235 N.W. 
225. 253 Mich. 476. 

Tex —Parroeemi v. State, 234 S.W. 
671, 90 TexCr. 320. 

52. N.J.—Stale v. Snook, 107 A. 62, 

93 N.J Law 29, affirmed 109 A. 289, 

94 N.J Law 271. 

Arraignment of auto guest 

Question whether auto guest was 
arraigned on charge of intoxication 
growing out of same accident was 
hold improper.—State v. Voelpel, 289 
N.W. 677, 213 Iowa 702. 

53. N.C.—State v. Jessup, 111 S.E. 
523, 183 N.C. 771. 

54. Tex.—Parroccini v. State, 234 S. 
W. 671, 90 Tex.Cr. 320. 

55. Ala.—Reynolds v. State, 134 So. 
815, 24 Ala.App. 249, certiorari de¬ 
nied 134 So. 817. 223 Ala. 130. 

Mont—State v. Gondeiro, 268 P. 607, 
82 Mont. 530. 

50. Tex,—Parroccini v. State, 234 S. 
W. 671, 90 TexCr. 320. 

57. Reason for disposing of liquor 

Effort to induce accused on cross- 
examination to tell why he wanted 
to dispose of a case of beer which 
was found in the back of his auto¬ 
mobile at the time of the accident 
was held not error.—Wallace v. 
State. 170 S.W.2d 762. 145 Tex.Cr. 
625. 
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the influence of liquor/’ as a statement of fact 
based on his conduct and appearance at the time. 58 

Intoxication before or after the accident . Evi¬ 
dence is admissible of accused’s use of intoxicating 
liquor, or intoxicated condition shortly before 6 ** 
or after 60 the commission of the offense. Also 
evidence is admissible that shortly before the ac¬ 
cident accused was in company where liquor was 
being consumed, 61 or that on the day of the acci¬ 
dent accused had tried to borrow money to enable 
a companion to buy whisky, such evidence bearing 
on the fact that he and his party intended to pro¬ 
vide themselves therewith for the occasion 62 Evi¬ 
dence as to the manner in which accused drove 
the motor vehicle before 63 or after 64 the accident 
and some distance from the place thereof has been 
held admissible, as relevant and material, when 
near enough in time to bear on the extent to which 
his intoxication caused the homicide, and the re¬ 
moteness goes rather to its weight than to its ad¬ 
missibility. 65 Evidence is not admissible, however, 
that accused was under the influence of intoxicating 
liquor or had liquor on his breath at a remote pe¬ 


riod prior to 66 or after 67 the accident. 

Capacity for intent . While intoxication is not 
an excuse for crime, as discussed supra § 658, 
evidence thereof is admissible in favor of accused 
in a prosecution for murder in the first degree on 
the question whether or not he was capable o£ 
forming the necessary intent. 68 

(3) Speed 

Where the negllgenee of the operator of the motor 
vehicle or the violation of a speed law Is an essential ele¬ 
ment of the homicide charged, evidence of the speed of 
the vehicle is admissible. 

Where the negligence of the operator of the mo¬ 
tor vehicle or the violation of a speed law is an 
essential element of the homicide charged, testi¬ 
mony is admissible as to the speed of the vehicle. 6 ^ 
On the question of speed, evidence is admissible 
of the relevant circumstances which tend to show 
its speed, 70 including evidence of the track or marks 
made on the ground by a motor vehicle which skid- 
ed, swerved, or slid at the accident, and the dis¬ 
tance of such skidding, swerving, or sliding. 71 


58. N.C.—State v. Jessup, 111 S.E. 

523, 183 N.C. 771. 774. 

Or.—State v. Boag, 59 P.2d 396, 164 
Or. 354. 

58. Ala.—Crump v. State, 191 So. 
475, 29 Ala.App. 22, certiorari de¬ 
nied 191 So. 478, 238 Ala. 439. 

Cal —People v. Warner, 80 P.2d 737, 
27 Cal.App.2d 190. 

La.—State v. Flattmann, 136 So. 3, 
172 La. 620. 

N.C.—State v Dills, 167 S.E. 459. 204 
N.C. 33—State v. Palmer, 147 S.E. 
817, 197 N.C. 135. 

Tex—McDaniel v. State, 288 S.W. 

1081, 105 Tex.Cr 468. 

Va.—Warner v. Commonwealth, 18 
S.E.2d 888, 179 Va. 387. 

Tear of accused’s companions 

Evidence that witness, who had 
been in the car with accused, left the 
car because of fast and reckless driv¬ 
ing was held admissible as a circum¬ 
stance to show that accused was 
drunk.—State v. Palmer, 147 S.E. 817, 
197 N.C. 135. 

Malles 

In prosecution of automobile own¬ 
er for murder arising out of automo¬ 
bile collision occurring while auto¬ 
mobile was being driven by an intoxi¬ 
cated companion with owner's con¬ 
sent, evidence showing conduct and 
drunken condition of owner during 
the day preceding the collision re¬ 
sulting in the death for which he was 
charged was admissible as showing 
malice.—Brewer v. State, 143 S.W.2d 
599, 140 Tex.Cr. 9. 


Circumstances to show accused not 
intoxicated held admissible 

Mo—State v. Simler, 167 S.W.2d 376, 
350 Mo. 646. 

60. Fla—Gralves v. State, 172 So. 
716, 127 Fla. 182. 

Ill.—People v. Wallage, 186 N E. 540, 
353 Ill. 95. 

Okl—Nail v. State, 242 P. 270, 33 
Okl.Cr. 100. 

Utah.—Stafe v. Busby, 131 T.2d 510, 
102 Utah 416, 144 A.L R. 1468. 

Five hours after 

Ga.—Goldin v. State, 142 S.E. 757, 
38 Ga.App. 110. 

61. Minn.—State v. Graham, 222 N. 
W. 909, 176 Minn. 164. 

62. SC—State v. Jessup, 111 S.E. 
523, 183 SC. 771. 

63. Ala—Graham v. State, 140 So 
621, 25 Ala.App. 44. 

Iowa.—State v. Neville, 293 N.W. 560, 
228 Iowa 1225. 

Evidence held not admissible 

Evidence as to manner in which ac¬ 
cused was driving five or six miles 
distant from the place of the acci¬ 
dent has been held not admissible 
where the testimony was not limited 
to proof of intoxication before or aft¬ 
er collision and testimony as to iden¬ 
tity was hearsay.—State v. Boag, 59 
P.2d 396, 154 Or. 354. 

64. Minn.—State v. Kline, 209 N.W. 
881, 168 Minn 263. 

42 C.J. p 1362 note 54. 

65. Cal.—People v. Collins, 233 P. 
97, 195 Cal. 325. 

Okl.—Nail v. State, 242 P. 270, 33 
Okl.Cr. 100. 


66. Idaho—State v. Prank, 1 P.2di 
181. 61 Idaho 21. 

67. Ala.—Lindsey v. State, 22 So 2d 
621, 32 Ala.App. 358. 

On afternoon following night of ac¬ 
cident 

Fla.—Duke v. State, 142 So. 886, 106 
Fla. 205. 

68. Ala.—State v. Massey, 100 So* 
■626, 20 Ala.App. 56. 

69. Minn.—State v. Melin, 228 N.W. 
171, 179 Minn. 1. 

Pa—Commonwealth v. Dudick, 87 
Pa.Super. 33. 

7a Mo.—State v. Simler, 167 S.W.2d: 
376, 350 Mo. 646. 

Evidence of circumstances held ad¬ 
missible 

(1) That other persons were in¬ 
jured in the accident—State v. 
Leonard, 141 S.E. 736, 3 95 N.C. 242. 

(2) Extent of injuries or condition* 
of deceased’s body. 

Pa.—Commonwealth v. Dull, Quar. 

Sees., 50 Lanc.Rev. 151. 

Tex.—Ladd v. State, 27 S.W.2d 1098, 
115 Tex.Cr. 355. 

(3) Height or distance body of de¬ 
ceased was thrown by impact of ve¬ 
hicle. 

Minn.—State v. Melin, 228 N.W. 171, 
179 Minn. 1. 

Mo.—State v. Bolle, 201 S.W.2d 158. 
71. Or.—State v. Miller, 243 P. 72, 
119 Or. 409, affirmed Miller v. State 
of Oregon, 47 S.Ct. 844, 273 U.S. 
657, 71 L.Ed. 825. 

Va.—Lawrence v. Commonwealth, 26- 
S.E.2d 54, 181 Va. 552. 
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Where a statute makes driving in excess of a speci¬ 
fied speed merely prima facie evidence of unlaw¬ 
fulness, accused may introduce evidence of sur¬ 
rounding circumstances to overcome a prima facie 
case established on the basis of excessive speed. 72 

Speed at place distant from the accident . Evi¬ 
dence of the speed of a motor vehicle at a point 
remote from the place of a homicide is inadmissi¬ 
ble, 73 as is evidence of the average speed of the 
motor vehicle over a particular distance or time, 74 
because of the rapidity with which the rate may 
be changed; 75 but, where it is not too remote, 
evidence as to the speed at which accused was 
driving his vehicle before reaching the point of 
the accident is competent, 76 as is also the fact 
that accused had been racing just prior thereto. 77 
Testimony as to the speed of a motor vehicle ob¬ 
served by a witness is admissible when it is suffi¬ 
ciently identified as the vehicle driven by accused, 78 
and in some instances such testimony has been held 
admissible where the circumstances tend to iden¬ 
tify the vehicle as that of accused, even though it 
is not actually identified as such, 79 but other au¬ 
thority has held such testimony not admissible 
where the vehicle is not sufficiently identified as 
the one driven by accused. 80 Evidence that the 
witness was frightened at the speed of the vehi¬ 
cle of accused when accused passed him has been 
.held not admissible. 81 

(4) Reputation and Habits of Accused 

Evidence of the general reputation and habits of a 


S 666 

person accused of a homicide In the operation of a motor 
vehicle la admissible. 

Where one is charged with negligent homicide, 
evidence of his general reputation as a law-abiding 
citizen is admissible, 82 and he is not confined to 
proving merely his reputation as a careful and pru¬ 
dent man. 83 Evidence has also been held admis¬ 
sible that accused was a reckless driver. 84 Evi¬ 
dence of accused's record with his employer, how¬ 
ever, has been held not admissible; 85 and evi¬ 
dence of his general habits of driving may prop¬ 
erly be excluded, where the circumstances of the 
homicide are clearly described by the witnesses. 86 

c. Weight and Sufficiency 

(1) In general 

(2) Circumstantial evidence 

(3) Speed 

(4) Particular offenses and elements 

thereof 

(1) In General 

In order to sustain a conviction for a criminal homi¬ 
cide arising from the operation of a motor vehicle, the 
evidence must be sufficient to establish all elements of 
the offense and to show the guilt of the accused beyond 
a reasonable doubt. 

The general rules as to the weight and suffi¬ 
ciency of evidence in criminal cases apply in prose¬ 
cutions for homicide through the agency of a mo¬ 
tor vehicle. 87 In order to sustain a conviction of 
such a homicide the evidence must be sufficient to 
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Wis—Ronning v. State, 200 N.W. 
394, 184 Wis. 651. 

72. Utah—State v. Lineman, 91 P. 

2d 457, 97 Utah 180. 

‘73. Ky.—Largent v. Commonwealth, 
97 S.W.2d 538, 2G5 Ky. 698. 

Mich.—People v. Barnes, 148 N.W. 

400, 182 Mich. 179. 

42 C.J. P 1361 note 41. 

’74, Mich.—People v. Barnes, supra. 
30 C.J. P 216 note 6 [b]. 

7B. Mich.—People v. Barnes, supra 
Minn—State v. Kline, 209 N.W. 881, 
168 Minn. 263. 

*70b N.C.—State v. Peterson, 194 SB. 
498, 212 N.C. 768. 

'Ohio.—Prince v. State, 12 Ohio App. 
347. 

Tex.—Ladd v. State, 27 S.W.2d 1098, 
116 Tex.Cr. 366. 

, Evidence held admissible 

(1) Evidence as to speed at which 
aocused was traveling when he 
passed witness approximately eight 
miles from point of collision.—State 
'V. Carlsten, 136 P.2d 183, 17 Wash.2d 
:578. 

(2) Evidence that car was going 


at certain speed mile from where ac¬ 
cident occurred and that judging 
from sound speed was not lessened 
—Bradford v. State, 146 So 635. H66 
Miss. 296. 

(3) Testimony of drivers of auto¬ 
mobiles which accused attempted to 
pass and of persons working in fields 
and residing near scene of accident, 
regarding speed.—State v. Monteith, 
20 P.2d 1023, 63 Idaho 30. 

77. Flea of guilty to charge of reck¬ 
less driving by other party to the 
race was held not to prevent the 
prosecutor from showing that ac¬ 
cused and the other had been actual¬ 
ly engaged in racing before the acci¬ 
dent.—People v. Connor, 294 N.W. 74, 
205 Mich. 1. 

7a N.C.—State v. Leonard, 14*1 S. 
B. 736, 195 N.C. 242. 

79. Cal.—People v. Marconi, 6 P.2d 
974, 118 Cal.App. 683. 

Ga.—Cammons v. State, 2 S.E.2d 205, 
69 Ga.App. 769. 

Okl.—Chandler v. State, 146 P.2d 698, 
79 Okl.Cr, 323. 

Utah.—State v. Freeman, 71 P.2d 196, 
93 Utah 125. 


8a Mich.—People v. Barnes, 148 N. 

W. 400, 182 Mich. 179. 

42 C.J p 1361 note 45 
81. Tex.—I .add v. State, 27 S.W.2d 
1098, 1X5 TexCr. 355. 

83. Wyo.—Thompson v. State, 283 P. 

151, 41 Wyo 72. 

42 C J. p 1362 note 60 

83. Tex—Harr v. State, 263 S.W. 
1055, 98 Tcx.Cr. 1. 

84. N.J.—State v. Villano, 142 A. 
643, 6 N.JMisc. 713, afllrmed 146 
A. 917, 106 N.J.Law 601. 

86. Cal.—People v. Marconi, 6 T.2d 
974, 118 Cal.App. 683. 

86. N.H.—State v. Currier, 106 A. 
491, 79 NH. 171. 

87. Wis—Montgomery v. State, 190 
N.W. 105, 178 Wis. 461. 

42 C.J. p 1362 note 65. 

Condition of brakes 

Evidence of condition of brakes on 
motor vehicle after it had been 
wrecked, In absence of evidence prov¬ 
ing there had been no change there¬ 
in, tended to prove only brake con¬ 
dition when witness’ examination 
was made, and was lacking in proba- 
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establish beyond a reasonable doubt the guilt of ac¬ 
cused, 88 and also those specific elements of the 
offense which are applicable to the grade or degree 
of homicide of which accused is convicted. 89 The 
evidence must be sufficient to establish the cause of 
death 90 and that the acts accused is charged to 
have committed proximately caused the death, 91 


and where it merely establishes the existence of 
such acts it is not sufficient. 92 Also, where it is 
an essential element of the offense, the evidence 
must establish beyond a reasonable doubt that 
accused was guilty of negligence of the requisite 
character or degree, 93 or that accused was guilty 


tlve value as to Inadequacy of brakes 
preceding the wreck.—Turrell v. 
State, 51 N.E.2d 359, 221 Ind. 662. 

88L Del.—State v. Dean, 122 A. 448, 
2 W.W.Harr. 290, affirmed 125 A. 
478, 2 W.W.Harr. 469. 

Mo.—State v. Simler, 167 S.W.2d 376, 
350 Mo. 646. 

Mont.—State v. Bast, 151 P.2d 1009, 
116 Mont 329. 

N.Y.—People v. Ilubbs, 68 N.Y.S.2d 
788, 271 App Dir. 1021. 

Pa—Commonwealth v. Scott, Quar. 

Sess., 21 Wash Co. 167. 

Sufficient for punitive damages 

The evidence should be as strong 
as that required for imposition of 
punitive damages in civil suit, where¬ 
in plaintiff must show accused’s 
gross and flagrant negligenre, evinc¬ 
ing reckless disregard of human life 
or safety of persons exposed to its 
dangerous effects.—Savage v. State, 
11 So 2d 778, 152 Fla. 367. 

Traglo character of accident 

The deeply deplorable and tragic 
character or accident and heart¬ 
rending results thereof cannot be 
made basis or premise for determin¬ 
ing acts or guilt, but they must be 
ascertained and determined solely 
from evidence as to occurrence com¬ 
plained of.—Barnett v. State, 184 So. 
702, 28 Ala App. 293, certiorari denied 
184 So. 709, 236 Ala. 666. 
possibility of auloide 

Possibility that deceased purpose¬ 
ly threw herself in front of automo¬ 
bile was held Insufficient to create 
reasonable doubt of driver’s guilt.— 
People v. Black, 295 P. 87. Ill Cal. 
App. 90, vacation of judgment denied 
300 P. 43. 114 Cal.App. 468. 

89. Tex.—Schorr v. State, 132 S.W. 

2d 898, 137 Tcx.Cr. 625. 

Principal or accessary 

Which of two men, charged with 
causing death by operating automo¬ 
bile in reckless manner while under 
Influence of intoxicating liquor, was 
principal, and which accessary, can¬ 
not be left to surmise and conjecture. 
—Quintana v. People, 102 P.2d 48(6, 
106 Colo. 174. 

Conditions prerequisite to application 
of statute 

(1) The state had burden to show 
beyond reasonable doubt that attach¬ 
ment to motor vehicle was a trailer 
end not semitrailer before jury could 
consider statute applying limitation 
on speed of trucks with trailers at¬ 
tached.—State v. Brooks, 186 S.E. 
237, 210 N.C. 272. 


(2) The state has the burden to 
prove beyond reasonable doubt that 
as a matter of fact curve or turn in¬ 
volved was a sharp curve or turn 
within statute prescribing speed lim¬ 
it on approaching such a curve or 
turn.—State v. Corley, 182 S.E. 794, 
116 W.Va 630. 

90. Mo.—State v. Simler, 167 S.W.2d 
376, 350 Mo. 646. 

91. Fla—Ilowell v. State, 187 So. 
163, 136 Fla. 682. 

N.C.—State v. Lowery, 27 S.E.2d 638, 
223 NO. 598. 

Fa.—Commonwealth v. Mat too, 197 
A. 787, 130 Pa.Super. 524. 

Tenn—Ilillcr v. State, 60 S.W.2d 226, 
164 Tenn. 3S«. 

Evidence held sufficient to show 

death proximately caused by: 

(1) The accident. 

Idaho—Slate v. Neil, 74 P.2d 586, 58 
Idaho 359. 

Ill.—People v. Tobin, 15 N.E 2d 687, 
369 Ill. 73. 

Minn.—State v. Coldstone, 176 N.W. 
892, 144 Minn. 405. 

Mo—State v. Medlin, 197 S.W.2d 626, 
355 Mo 564. 

Tex.—Andrews v. State, Cr., 199 S.W. 
2d 510—Milum v. State, 195 S.W 2d 
134, 149 TexCr. 409—O’Conner v. 
State, 88 S W.2d 1048, 129 Tex.Cr. 
509. 

(2) Culpable negligence of accused. 
—Henderson v. State, 25 So.2d 13*3, 
199 Miss. 629. 

(3) Driving at excessive or unlaw¬ 
ful rate of speed. 

Ind.—Cross v. State, 52 N.E.2d 727, 
222 Ind. 241. 

Wash—State v. Carlsten, 13(6 P.2d 
183, 17 Wash.2d 573. 

(4) Driving while intoxicated. 

Utah.—State v. Capp, 176 r.2d 873. 
Ya.—Albert v. Commonwealth, 27 8. 

E.2d 177, 181 Va. 894. 

(5) Negligent operation of motor 
vehicle by accused.—People v. Black, 
295 P. 87, 111 Cal.App 90, vacation 
of Judgment denied 300 P. 43, 114 
Cal.App. 468. 

(6*) Operation of motor vehicle 
with a wanton and reckless disregard 
of human life and safety.—Patton v. 
People, 168 P.2d 266, 114 Colo. 534. 

(7) Reckless operation of vehicle 
by accused while under influence of 
Intoxicants.—Benson v. State, 208 S. 
W.2d 767, 212 Ark. 905. 

Evidence held insufficient to show 
death proximately caused by: 
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(1) The accident.—Terry v. Com¬ 
monwealth. 198 S.E. 911. 171 Va. 505. 

(2) Accused driving while intoxi¬ 
cated.—State v. Frank, 1 P.2d 181, 51 
Idaho 21. 

(3) Act of accused while In the 
commission of a misdemeanor.— 
Lightfoot v. State. 34 So.2d 614, 38 
Ala App. 409, certiorari denied 34 So. 
2d 619, 250 Ala. 392. 

(4) Defective condition of vehi¬ 
cle.—People v. Rauch, 299 N.Y.S. 155, 
252 App.Dlv. 796. 

(5) Lawful act of accused per¬ 
formed in a grossly negligent or im¬ 
proper manner.—Lightfoot v. State, 
supra. 

(6) Unlawful driving of accused.— 
Howell v. State, 163 N.E. 492, 200 Ind. 
345. 

(7) Violation of speed law by ac¬ 
cused.—Copeland v. State, 285 S.W. 
665, 154 Tenn. 7, 49 A.L.R. 605. 

92. N.C.—State v. Lowery, 27 S.E.2d 
638, 223 NC. 598. 

Tenn.—Hiller v. State, 50 S.W.2d 226, 
164 Tenn. 388. 

42 C.J. p 1363 note 80. 

Assault with Intent to kill 
Ga—Mundy v. State, 1 S.E.2d 605, 59 
Go.App. 509. 

93. N.J.—State v. Linarduccl, 3 A.2d 
796, 122 N J Law 137, affirmed 8 A. 
2d 576. 123 N.J.Law 228. 

N.Y.—People v. Jackson, 8 N.Y.S.2d 
939, 255 App.Div. «88. 

Va.—Lawrence v. Commonwealth, 20 
S.E 2d 54, 181 Va. 582. 

Criminal negligence 
Ill—People v. Przybyl, 6 N.E.2d 848, 
365 I1L 615. 

Cross negligence such as to evince 
a wanton or reckless disregard for 
the safety of human life, or such an 
indifference to the consequences of 
accused's act as to render conduct 
tantamount to wilfulness has been 
required in prosecution for man¬ 
slaughter.—Smith v. State, *20 So.2d 
701, 197 Miss. 802, 161 A.L.R. 1. 

Mere happening of aocldent does 
not prove that motorist was negli¬ 
gent.—Commonwealth v. Stosny, 31 
A. 2d 582, 152 Pa.Super. 236 —Com¬ 
monwealth v. GUI, 182 A. 103, 120 Pa. 
Super. 22. 

Attendant circumstances, may sup¬ 
ply evidence of negligence.—Com¬ 
monwealth v. Gill, supra. 

Revocation of license 

Fact that driver’s license of ac¬ 
cused had been judicially revoked 
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of wantonness, 94 or that he was driving while in¬ 
toxicated or under the influence of intoxicating 
liquor, 95 or with intent to kill. 96 Proof that de¬ 
cedent was guilty of negligence contributing to his 
own injury is sufficient to carry to the jury the 
question whether the homicide was unintentional, 
although the result of accused’s culpable negli¬ 
gence. 97 Where a motorist’s conduct in the oper¬ 
ation of a motor vehicle resulting in the death of 
another includes all the elements of both a higher 
and a lower offense, a verdict finding him guilty of 
the lower offense will not be disturbed on the 
ground that it is contrary to the evidence. 98 

Character and reputation* Testimony as to the 
good character of accused is to be taken in connec¬ 
tion with all the other evidence, 99 and to be given 
such weight under all the facts and circumstances 
as the jury think it entitled to j 1 but his reputation 
for being a careful and skillful driver does not 
show freedom from gross negligence in failing to 
stop after danger to decedent became apparent. 2 

Conflict with physical facts. Where the physical 


facts show evidence to be untrue, it need not be 
believed. 3 

Conviction or acquittal of other offense based on 
the same accident . In a prosecution for manslaugh¬ 
ter committed by driving a motor vehicle while in¬ 
toxicated, there can be no merit in a claim of lack 
of evidence that accused was driving the vehicle 
at the time of the accident, where he has urged 
in bar of the prosecution his own prior conviction 
for driving while intoxicated, based on the same 
transaction; 4 on the other hand, acquittal on a 
charge of failure to report an accident is not con¬ 
clusive, on a prosecution for manslaughter based 
on the same accident, that there was no such ac¬ 
cident or that accused was not chargeable with 
reckless driving. 6 

(2) Circumstantial Evidence 

The guilt of the accused may be established by cir¬ 
cumstantial evidence. 

The guilt of the accused may be established by 
circumstantial evidence, 6 at least where resort to 


and that ho was operating automo¬ 
bile notwithstanding such revocation, 
was evidence of negligence—lion ton 
v. State, 247 NW. 21, 121 Neb. 485. 

Effect of statute 

Fact that statute providing that 
person operating vehicle m reckless 
or culpably negligent manner, where¬ 
by a human being is killed, is guilty 
of criminal negligence differs some¬ 
what from manslaughter statute 
does not change degiee of proof re¬ 
quired to convict a person of reck¬ 
less or culpable negligence—People 
v. Williams. 61 N.Y.S.2d 252, 187 
Misc. 23!). 

94. Manslaughter in first degree 

Ala—Pratt v. State, 171 So. 393, 27 

Ala.App 301—Curlotto v. State, 

142 So. 775, 25 Ala.App. 179. 

95. Tex.—Hlttson v. State, 114 S.W. 

2d 881, 134 TexCr. 131. 

Conclusiveness of odor of whisky on 
motorist’s breath 

The fact that a witness testified 
that breath of motorist carried odor 
of whiskey, did not absolutely and 
unqualifiedly show that he was 
drunk.—Moore v. State, 150 S.W.2d 
91, 141 Tcx.Cr. 570. 

Driving recklessly or in violation 
of law does not tend to prove that 
the driver was under the influence of 
intoxicating liquor.—State v. John¬ 
son, 287 P. 909, 76 Utah 84. 

Proof of Intoxication is not Indis¬ 
pensable to conviction of manslaugh¬ 
ter, where the charge is bused on cul¬ 
pable negligence in operating an au¬ 
tomobile at an unlawful speed while 
Intoxicated, by colliding with de¬ 


ceased, and there is ample proof that 
accused was driving at an unlawful 
and dangerous rate under conditions 
that warranted finding of culpable 
negligence—Hobbs v. State, 91 So 
555. 83 Fla. 480 

96. Assault with Intent to murder 

In prosecution for assault with in¬ 
tent to murder, intent must bo es¬ 
tablished by evidence sufficient to ex¬ 
clude every reasonable hypothesis 
save that the Injury was caused by 
the reckless and wanton disregard of 
human life—Mundy v. State, 1 S.E 
2d 605. 59 GaApp. 509. 

Recklessness amounting to intent 
Facts necessary to prove such 
recklessness as would amount in law 
to intentional killing in driving of 
an automobile must be proved beyond 
reasonable doubt—Barnett v. State, 
171 So. 293, 27 Ala.App. 277, certiorari 
denied 171 So. 296, 233 Ala. 182. 

97. Ky.—Held v. Commonwealth, 
208 S.W. 772, 183 Ky. 209. 

98. Ga.—Collins v. State, 18 S.E.2d 
24, 66 Ga.App.2d 325. 

99. Del—State v. Dean, 122 A. 448, 
2 W.W.Harr. 290, aifirmed 125 A. 
478, 2 W.W.Harr. 469—State v. Mc- 
Ivor, 111 A. 616, 31 Del. 123. 

1. Del.—State v. Dean, 122 A. 448, 
2 W.W.Harr. 290, affirmed 125 A 
478, 2 W.W.Harr. 469—State v. Mc- 
Ivor, 111 A, 616, 31 Del 123. 
Considered same as any other evi¬ 
dence bearing on the general issue.— 
Commonwealth v. McConahy, 29 A.2d 
348, 151 Fa.Super. 26. 

S. Conn.—State v. Goetz, 7'6 A. 1000, 
83 Conn. 437, 30 L.R.A.,N.S., 458. 

793 


3. Va.—Brooks v. Commonwealth, 
134 SE. 726, 145 Va. 853. 

42 C.J. p 1363 note 77. 

Testimony held not diecredited 

Uncontroverted testimony that de¬ 
fendant's automobile, after the colli¬ 
sion, turned over a couple of times 
and landed on its light side approx- 
lniatelv ninety feet from the point of 
collision, and that the automobile 
collided with overturned and re¬ 
mained pracideally at the point of 
the collision was held not to discredit 
testimony of the driver of the latter 
automobile as to his eiforts to avoid 
the collision.—Commonwealth v. 
Matteo, 197 A. 787, 130 Pa.Super. 
524. 

4k. Mich.—People v. Townsend, 183 
N.W 177, 214 Mich. 267, 16 A.L. 
H. 902. 

5. Utah—State v. Cheeseman, 223 
P. 762, 63 Utah 138. 

6. Ala.—Lightfoot v. State, 34 So.2d 
614, 33 Ala.App. 409, certiorari de¬ 
nied 34 So.2d 619, 250 Ala. 392— 
Brmghurst v. State, 20 So.2d 885, 
31 Ala App. 608. 

Fla.—Savage v. State, 11 So.2d 778, 
152 Fla. 367. 

Ill.—People v. Burg&rd, 36 N.E.2d 
558, 377 Ill. 322. 

Ky.—Bolen v. Commonwealth, 198 S. 

W.2d 309, 303 Ky. 611. 

Mo—State v. Simler, 167 S.W.2d 376, 
350 Mo. 646. 

Ohio.—Masoncup v. State, 189 N.E. 

512, 47 Ohio App. 32. 

Va.—Wagner v. Commonwealth, f 8 SI 
E.2d 888, 179 Va. 387. 
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such evidence is necessary. 7 Such evidence, how¬ 
ever, must be weighed with care, 8 and the facts 
from which the inference of accused’s guilt is 
drawn must be established with certainty; 8 and it 
is insufficient where it does not exclude every rea¬ 
sonable hypothesis save that of guilt. 10 The action 
of a driver in failing to stop or render assistance 
when he is aware of having struck another person 
is a circumstance indicative of guilt on his part, 11 
and a showing that he was intoxicated at the time 
of the homicide is a persuasive factor. 12 

(3) Speed 

Where the speed of a motor vehicle Is a factor In de¬ 
termining the guilt of the accused, competent evidence of 
Its speed or excessive speed, or of what speed is un¬ 
lawful or Improper, may be considered. 

Where the speed of a motor vehicle is a factor 
in determining the guilt of one accused of a crim¬ 
inal homicide through the agency of a motor ve¬ 
hicle, competent evidence of its speed or excessive 
speed, 13 or of what speed is unlawful or improper, 14 
may be considered. Testimony as to the speed of 


the motor vehicle is of little probative value, how¬ 
ever, where it is based on a momentary glimpse of 
the vehicle approaching head on , 1,5 or merely on 
the condition of the highway and of the vehicles 
after the collision, 18 or is merely that the motor ve¬ 
hicle was going “fast” or “slowly,” and is made 
without comparison with other vehicles whose 
speed is known, or in the absence of a showing of 
facts and circumstances from which some estimate 
can be made as to what the witness means by such 
expressions ; 17 and evidence as to the speed of the 
vehicle at some distance from the place of the homi¬ 
cide is of little or no force. 18 Evidence of the 
distance a vehicle slid or skidded raises merely an 
inference as to its speed. 18 The fact that a motor 
vehicle was being operated at an excessive or un¬ 
lawful speed will not exclude the possibility that 
the failure of accused to regain control of his 
vehicle after it began to skid was due to a me¬ 
chanical defect in the vehicle. 20 Speed alone, it 
has been held, will not sustain a conviction of the 
offense of criminal negligence in the operation of 
a motor vehicle resulting in death. 21 In numcr- 


tHrcirm s tantlal evidence and admis¬ 
sions 

N.J.-State v. McGrath. 140 A. 452, 
6 N.J.Mlsc. 217, affirmed 142 A. 918, 
105 N.J.Law 251. 

CHrcnmstanoes considered 

(1) Evidence that motorist made 
no inquiry as to extent of injury he 
inflicted, made no report of accident, 
and offered no aid, as the statute re¬ 
quired him to do, supported inference 
that he drove without due caution 
and circumspection.—Phillips v. 
State. 161 S.W.2d 747, 204 Ark. 205. 

(2) The distance the body of de¬ 
ceased was draped and facts regard¬ 
ing accused’s flight and concealment 
may be considered.—State v. Stude- 
baker, *6 S.W.2d 877, 334 Mo. 471. 
Matters which may be proved by cir¬ 
cumstantial evidence 

(1) The corpus delicti.—People v. 
Schneider, 195 N.E. 430, 360 Ill 43. 

(2) The identity of the vehicle and 
driver.—State v. Elliott, 110 A. 135, 
94 N.J.Law 76—State v. McGrath, 
140 A. 452, 6 N.JMisc. 217, affirmed 
142 A. 918, 105 N.J.Law 251. 

7. Mo.—State v. Simler. 167 S.W.2d 
376, 350 Mo. 646. 

Best proof available 

The law demands the best proof 
available.—State v. Simlor, supra. 

& Ala.—Lightfoot v. State, 34 So.2d 
614, S3 Ala.App. 409, certiorari de¬ 
nied 84 So.2d 619, 250 Ala. 392. 

Svldenoe held insufficient 
Ill.—People v. Crego, 70 N.E.2d 578, 
395 Ill. 451. 

9. N.T—People v. Jackson, 9 N.Y. 
S.2d 939, 265 App.Div. 688. 


10. Ga—Bland v. State, 168 S.E. 773, 
43 Ga.App. 342. 

Ill.—People v. Burgard, 36 N.E 2d 
658, 377 Ill. 322. 

Mo.—State v. Simler, 167 S.W.2d 376, 
350 Mo. 616. 

N.Y.—People v. Jackson, 8 N.Y.S.2d 
939, 255 AppDiv 688. 

Wis.—State v. Miller, 19 N.W.2d 271, 
247 Wis. 339. 

Evidence held insufficient 

(1) To sustain conviction of vol¬ 
untary manslaughter.—Wilson v. 
Commonwealth, 147 SW.2d 62, 285 
Ky. 136. 

(2) Evidence as consistent with ac¬ 
cused’s innocence as with his guilt 
—Vanhorn v. Commonwealth, 40 S. 
W.2d 372, 239 Ky. 833. 

11m Iowa.—State v. Biewen, 151 N. 
W. 102, 169 Iowa 25*6. 

Indifference to fate 

Accused’s lack of sympathy and 
interest for deceased, who was seen 
to depart from accused’s moving au¬ 
tomobile to surface of highway and 
his total Indifference to her fate aft¬ 
er his automobile was stopped weak¬ 
ened any suggestion that he was free 
of blame for the injuries Inflicted on 
her.—Bowie v. Commonwealth, 35 S. 
E.2d 345, 184 Va. 381. 

Plight from scene 

Accused’s flight from scene of col¬ 
lision without any effort to ascertain 
extent of Injuries caused by his act, 
or to aid injured person, could be tak¬ 
en into consideration as evidence of 
guilt.—People v. Herkless, 196 N.E. 
829, 361 Ill. 32—People v. Smaszcz, 
176 N.E. 768, 344 Ill. 494. 
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12. Iowa.—State v. Salmer, 164 N.W. 
G20, 181 Iowa 280. 

Extent of intoxication 

Evidence that the death was due 
to the driver's intoxication to an ex¬ 
tent constituting culpable negligence, 
and not merely that it was caused 
while he was under the influence of 
intoxicating liquor, is required in 
some jurisdictions. — Cutshall v. 
State, 4 So.2d 289, 191 Miss. 764. 

13. Pa. —Commonwealth v, Aurick, 
10 A.2d 22, 138 Ta Super. 180. 

Statutory method not required 

The method of measuring speed as 
provided in the speed limitation stat¬ 
ute is not indisoensable.—Common¬ 
wealth v. Aurick, supra—Common¬ 
wealth v. Kurtz, 33 PaDist. & Co. 
661. 

14. City speed ordinance was held 
evidence that uccused was doing a 
lawful act in an improper manner, 
although not conclusive of that fact. 
—Nichols v. State, 63 S.W.2d 655, 
187 Ark. 999. 

15. Pa.—Commonwealth v. Hatch, 
27 A.2d 742, 149 Pa Super. 289. 

lflL Okl.—Chandler v. State, 146 P. 
2d 598, 79 Okl.Cr. 323. 

17. Wis.—Ronning v. State, 200 N. 
W. 394, 184 Wis. 651. 

18. Wis.—Ronning v. State, supra. 

19. Wis.—Ronning v. State, supra. 

SO. Ga.—-Hunts!nger ▼. State, 86 S. 
E.2d 92, 200 Ga. 127. 

1 21. N.Y.—People v. Gardner, 8 N. 
I Y.S.2d 917, 255 App.Div. 683. 
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ous cases the evidence, or particular evidence, has 
been held sufficient 22 or insufficient 28 to show that 
accused was driving at an excessive, dangerous, or 
unlawful speed. 

(4) Particular Offenses and Elements There¬ 
of 

Pursuant to the general rules relative to the weight 
and sufficiency of the evidence In criminal cases, the 
courts have frequently held particular evidence sufficient 
or Insufficient to establish a particular element of a crim¬ 
inal homicide by operation of a motor vehicle or to sus¬ 
tain a conviction therefor. 

In accordance with the general rules governing 


the weight and sufficiency of the evidence in crim¬ 
inal cases, the courts in various cases have held 
the evidence sufficient to support particular findings 
or to establish specific elements of the offense, 24 
such as to establish the corpus delicti, 25 the death 
of the person for whose homicide accused is on 
trial, 26 that accused was the driver of the vehicle 
that caused the death, 27 or that the motor vehicle 
of accused was the one that caused the death of 
the deceased, 28 or to show intent to kill, 29 or neg¬ 
ligence of varying degrees or character, 80 or that 
accused was intoxicated or under the .influence of 
intoxicating liquor at the time of the accident, 81 


22. Cal.—People v. Flores, 187 P.2d 
910, 83 Cal.App.2d 11—People v. 
Black, 295 P. 87, 111 Cal.App 90, 
vacation of judgment denied 300 
P. 43, 114 Cal.App 468 

Ga.—Payne v. State, 40 S E.2d 759, 
74 Ga.App 64i6. 

Neb—Benton v. State, 247 NW. 23, 
3 24 Net* 486. 

Tenn —McGoldrick v State, 21 S.W. 

2d 390, 169 Tenn 667. 

Tex—Cole v State, 125 S W.2d 575, 
136 Tex Cr 401. 

Wash—State v Carlaten, 136 P.2d 
183, 17 Wash 2d 573 
42 C.J. p 1362 note 65 [d] (3). 

23. Pa.—Commonwealth v. Ushka, 
198 A. 466, 130 Pa Super 600 

Wyo.—Thompson v. State, 283 P. 151, 
41 Wyo 72. 

Place to wh!ch needle on speedome¬ 
ter pointed after the collision was 
held insufficient to show the speed 
of the vehicle at the time of the col¬ 
lision —State v. Benton, 182 S.E. 690, 
209 NC. 27. 

24. Evidence held to warrant finding 1 

(1) That if accused, when he 
sought to pass vehicle ahead, had 
looked he could easily have seen ap¬ 
proaching automobile when he made 
left turn into its path —Henderson v. 
State, 25 So 2d 133, 199 Mias. 629. 

(2) That taillight of motor vehicle 
of deceased was burning before the 
collision —State v. Oarlsten. 136 P.2d 
183, 17 Wash.2d 573. 

Evidence held euflloient 

To show that accident occurred on 
public highway as alleged —Moore v. 
State, 150 S.W.2d 91, 141 Tex Cr. 570 
—O’Conner v. State, 88 S.W.2d 1048, 
129 Tex.Cr. 509. 

25. Cal.—People v. Lett, 177 P.2d 47, 
77 Cal.App.2d 917. 

D.C.—Ridgell v. U. S., Mun.App., 64 
A.2d 679. 

Fla.—Hulst v. State, 166 So. 828, 123 
Fla. 315. 

HI.—People v. Tobin, 15 N.E.2d 687. 
369 Ill. 73—People v. Schneider, 
195 N.E. 430. 360 Ill. 43. 

42 C.J. p 1362 note <65 [a]. 

Independent evidence not required , 
Corpus delicti need not necessarily 


be shown by testimony independent 
of that of identity or guilt of offend¬ 
er—Thompson v. State, 283 P. 151, 
41 Wyo. 72. 

28. Cal—People v. Wilson, 177 P.2d 
567, 78 Cal.App,2d 108. 

Ill.—People v. Schneider, 195 N.E. 
430, 360 Ill. 43. 

27. Cal.—People v. Forthun, 105 P. 
2d 378, 40 Cal.App 2d 656—People 
v Loach, 31 l\2d 149, 137 Cal App. 
753 --People v. Black, 295 P 87. Ill 
Cul App 90, vacation of judgment 
denied 300 P. 43, 114 Cal App. 468 
—People v. Loutholtz, 283 P. 292, 
102 Cal.App. 493. 

Fla—Hyman v. State, 12 So.2d 437, 
152 Fla 446. 

Ga.—Howard v. State, 179 S E. 553, 
51 OaApp. 24. 

Ky—Newcomb v. Commonwealth, 
124 S W 2d 486, 276 Ky. 362. 

Tex—Brittain v. State, 139 S.W.2d 
586, 139 TexCr. 263—West v. State, 
139 S W 2d 90. 139 Tex.Cr. 177— 
Van Zandt v. State, 117 S.W.2d 
1097, 135 TexCr. 276. 

Va—Wagner v. Commonwealth, 18 
S.E.2d 888, 179 Va. 387. 

28. Ky —Newcomb v. Common¬ 

wealth. 124 S.W.2d 486, 276 Ky. 362. 

29. Tex.—Duhon v. State, 125 S.W. 
2d 550, 136 Tex.Cr. 404. 

30. Utah.—State v. Olsen, 160 P.2d 
427, 108 Utah 377, 1'60 A.L.R. 508. 

Criminal carelessness of vehicle own- 
er 

D.C.—Story v. U. S.. 16 F.2d 342, 67 
App.D.C. 3, 53 A.L.R. 246, certiorari 
denied 47 S.Ct. 576, 274 U.S. 739, 71 
L.Ed. 1318. 

Criminal negligence 
Idaho.—State v. Gee, 284 P. 845, 48 
Idaho 688. 

Ill.—People v. Przybyl, 6 N.E.2d 848, 
365 Ill. 515. 

Utah.—State v. Riddle, 188 P.2d 449. 
Culpable negligenoe 
Fla.—Hulst v. State, 166 So. 828, 123 
Fla. 315. 

Miss.—Jones v. State, 35 So.2d 706 
—Wells v. State, 139 So. 859, 162 
Miss. 617. 

N.Y.—People v. Farley, 298 N.Y.S. 
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876, 252 App.Div. 811, affirmed 14 
N.E.2d 190, 277 N.Y. 617. 

N.O—State v. Hough, 42 S.E.2d 659, 
227 NC. 696. 

42 C.J. p 1362 note 65 [c]. 

Gross negligence 

Cal.—People v Leitgeb, 176 P.2d 384, 
77 Cal.App.2d 761. 

Conn —State v. Carty, 180 A. 287, 
120 Conn. 231. 

Gross negligence indicating wanton 
disregard of human life 

Neb—Cowan v. State, 2 N.W.2d 111, 
140 Neb. 837. 

Gross and culpable negligenoe 

D C.—Nestlcrode v. U. S., 122 F.2d 5*, 
74 App.D C. 276. 

Gross or criminal negligence 
Ga—Collins v. State, 18 S.E 2d 24, 
66 Ca.App.2d 325. 

Gross, wanton, and culpable miscon¬ 
duct 

Va—Bell v. Commonwealth, 195 S. 
E. 675, 170 Va. 697. 

Driving in reckless and grossly neg¬ 
ligent manner 

Minn—Stato v. Bolsinger, 21 N.W. 

2d 480, 221 Minn. 154. 

Driving recklessly and wantonly 
Ky —I jargon t v. Commonwealth, 97 
S W.2d 538, 265 Ky. 598. 

Driving without due caution and cir¬ 
cumspection 

Ark.—1‘hillips v. State, 161 S.W.2d 
747, 204 Ark. 205. 

Prima facie case of criminal negli¬ 
gence 

Ga—Thomas v. State, 88 S.E.2d 188, 
73 Ga.App. 803. 

Place 

Proof of the exact location of tho 
impact is not required in order to 
establish gross negligence.—People 
v. Flores, 187 P.2d 910, 83 Cal.App. 2d 
11 . 

31. Fla.—Gralves v. State, 172 So. 
716, 127 Fla. 182. 

Ga.—Powell v. State, 18 S.E.2d 678, 
193 Ga. 398—Payne v. State, 40 S. 
E.2d 769, 74 Ga.App. 646. 

Idaho.—State v. Neil, 74 P.2d 585, 58 
Idaho 359. 

Tenn.—McGoldrick v. State, 21 S.W. 
2d 390, 159 Tenn. 667—Keller v. 
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or was operating his motor vehicle in violation of 
statutes regulating the operation of motor vehi¬ 
cles, 32 or that accused’s vehicle was on the wrong 
or left side of the highway or street, 82 or that 
the contributory negligence of the deceased, if any, 


was not the cause of the accident. 84 

The evidence has also been hold sufficient to sus¬ 
tain a conviction for murder, 36 manslaughter gen¬ 
erally, 86 or, likewise, to sustain a conviction of 


State. 299 S.W. 803. 155 Tenn. 633. 
69 A.L.R. 685. 

Tex.—Flowers v. State. Cr., 202 S.W. 
2d 462—McWhirter v. State, 180 S. 
W.2d 364, 147 Tex.Cr. 268—Moyna- 
han v. State, 146 S.W.2d 37»6, 140 
Tex.Cr. 540—Totten v. State, 113 
S.W.2d 194, 134 Tex.Cr 62—McKee 
v. State, 102 S.W.2d 1058, 32 Tex. 
Cr. 67—O'Conner v. State, 88 S. 
W.2d 1048. 129 Tex.Cr. 509. 
Utah.—State v. Capp, 176 P.2d 873. 
Va—Albert v. Commonwealth, 27 S. 

E 2d 177, 181 Va. 894. 

42 C.J. p 1362 note 65 [d] (2). 

32. Ga—Powell v. State, 18 S E.2d 
678, 193 Ga. 398. 

33. Cal.—People v. Dallas, 109 P 2d 
409, 42 Cal.App.2d 596. 

Utah.—State v. Riddle, 188 P.2d 449. 
42 C.J. p 1362 note 65 [d] (1). 

34. Minn.—State v. Bolslnger, 21 N. 
W.2d 480, 221 Minn. 154. 

35. Ga.—Powell v. State, 18 SE.2d 
678, 193 Ga. 398—Vaughn v. State, 
18 S.E.2d 469, 193 Ga. 282—Mead¬ 
ows v. State, 199 S E. 133, 186 Ga. 
692—Jones v. State, 194 S.E. 216, 
186 Ga. 68—Butler v. State, 173 S. 
E. 856. 178 Ga. 700. 

Okl.—-Williams v. State, 74 P.2d 632. 
63 Okl Cr. 234—Ware v. State. 288 
P. 374. 47 Okl.Cr. 434. 

Tex.—Brittain v. State. 139 S W.2d 
586, 139 TexCr 2*62—Totten v. 

State. 113 S.W.2d 194. 134 Tex.Cr. 
62—Hatley v. State, 109 S.W.2d 
1062, 133 TexCr. 232—Spivey v. 

State, 105 S.W 2d 256, 132 TexCr. 
474—Norman v. State, 52 S.W.2d 
1051, 121 TexCr 433. 

Va.—Lawrence v Commonwealth, 26 
S.E 2d 54, 181 Va, 582. , 

Murder of arresting officer 
Ga.—Booker v. State, 190 S.E. 356, 
183 Ga. 822. 

Murder with malioe 
Tex.—Cockrell v. State, 117 S.W. 2d 
1105, 135 TexCr. 218. 

Murder without malice 
Tex.—Jenkins v. State, 175 S.W.2d 83, 
146 Tex.Cr. 364—Fox v. State, 165 
S.W.2d 733, 146 Tex.Cr. 71—Maed- 
gen v. State, 104 S.W.2d 618, 132 
Tex.Cr. 397—Ilardegrce v. State, 
104 SW.2d 24, 132 Tox.Cr. 212. 
Murder in second degree 
Ala.—Reed v. State, 142 So. 442, 225 
Ala* 219—Williams v. State, 7 So. 
2d 511, 30 Ala.App. 437. 

D.C.—Nestlerode v. U. S., 1 22 F.2d 
66, 74 App.D.C. 276. 

N.C.—State v. Peterson, 194 S.E. 498, 
212 N.C. 758. 

36. Arlz.—Steffanl y. State, 42 P.2d 
615, 45 Ariz. 210. 


Cal.—People v. Von Eckartsberg, 23 
P.2d 819, 133 Cal.App. 1—People v. 
Martin, 300 P. 108, 114 Cal.App 
337—People v. Emmons, 299 P. 541, 
114 Cal.App. 26—People v. Johns¬ 
ton. 269 P. 560, 93 Cal App. 484. 
Fla.—Laster v. State, 33 So 2d 728— 
Llpsey v. State, 16 So.2d 439. 154 
Fla. 32—Hyman v. State, 12 So. 2d 
437, 152 Fla. 446—Mongeon v. 

State, 3 So.2d 371, 147 Fla 661— 
Williams v. State. 2 So 2d 301. 147 
Fla. 91—Cochran v. State, 193 So. 
535, 141 Fla. 467—Roland v. State, 
192 So. 602. 140 Fla. 692—Peterson 
v State, 175 So. 519, 128 Fla 717— 
Franklin v. State, 163 So. 55, 120 
Fla. 686—Sal las v. State, 124 So. 
27, 98 Fla. 464. 

Gn.—Cammons v State, 2 S.E 2d 205, 
59 Ga App. 759. 

Idaho.—State v. Neil, 74 P.2d 586, 58 
Idaho 359. 

Ill.—People v. Littwin, 39 N E 2d 5, 
378 Ill. 567—People v Hansen, 38 
N E 2d 738, 378 Ill. 491—People v. 
Jeffers, 25 N.E 2d 35, 372 Ill 590, 
certiorari denied Jeffers v. People 
of State of Illinois, 60 S Ct 1081, 

310 U.S. 638. 84 L Ed 1407—People 
V. Bader, 23 N.E 2d 691, 372 111. 
345, certiorari denied Bader v. Peo¬ 
ple of State of Illinois. 61 S Ct 19, 

311 US. 610. 85 LEd. 387-People 
v. Tobin, 16 N.E 2d 687, 369 Ill 
73—People v. Przybyl, 6 N E 2d 
848, 365 Ill. 515—People v. Peter¬ 
son, 4 N E 2d 37. 364 Ill. 80—Peo¬ 
ple v. Isbell, 2 N.E 2d 84, 363 Ill 
264—People v. Wallace, 186 N E. 
540, 353 Ill. 95—People v. Smaszcz, 
176 NE 768. 344 Ill. 494—People v. 
Had field, 169 N.E. 195, 337 Ill 462 
—People v. Rowland, 167 N.E. 10, 
335 Ill. 432—People v. Glasebrook, 
151 N.E. 489, 320 Ill. 567—People v. 
Toohey, 149 N.E 795, 319 Ill. 113. 

Iowa.—State v Rlehardson, 240 N.W. 
695, affirmed 249 N.W. 211, 216 
Iowa 809. 

Me.—State v. Rist, 151 A. 194, 129 
Me. 222. 

Mass.—Commonwealth v. Maguire. 48 
N.E.2d 665, 313 Mass. 669—Com¬ 
monwealth v. Arone, 163 N E. 758, 
265 Mass. 128. 

Mich.—People v. Connor, 294 N.W. 
74, 295 Mich. 1. 

Miss.—Jones v. State, 35 So.2d 706— 
Cutshall v. State, 35 So.2d 318— 
Henderson v. State, 25 So 2d 133— 
Lee v. State, 7 So.2d 875, 192 Misfl. 
785—Brooks v. State, 4 So.2d 886, 
192 Miss. 121—Wilson v. State, 161 
So. 744, 173 Miss. 372. 

Mo.—State v. Bolle, 201 S.W.2d 168- 
State v. Carter, 116 S.W.2& 21, 242 
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Mo. 439—State v. Tucker, 96 S.W. 
2d 21, 339 Mo. 101—State v. Mur¬ 
phy, 23 S.W.2d 136, 324 Mo. 183. 
Neb—Cowan v. State, 2 N.W.2d 111, 
140 Nob. 837—Dobrusky v. State, 
299 N.W. 639, 140 Neb. 360, certio¬ 
rari denied 62 S Ct. 916, 316 U.S. 
821, 86 L.Ed. 1218. 

N.J.—State v. Gregory, 145 A. 4, 7 
N J.Misc. 238—State v. MoGrath, 
140 A. 452. 6 N.J.Misc. 217, affirmed 
142 A. 918, 105 N J.L&w 251. 
N.M.—State v. Harris, 70 P.2d 757, 
41 N.M. 426. 

NC.—State v Leonard, 141 S E. 736, 
195 N.C. 242. 

S.P—State v. Nuzum, 234 N.W. 665, 

58 S D. 6. 

Tenn.—Smith v. State, 21 S.W.2d 400, 
159 Tenn. 674. 

Va—Henson v. Commonwealth, 183 
SE. 435, 165 Va. 821. 

30 C J p 316 note 68 le]. 

Statutory manslaughter 
Fla—Hulst v. State, 166 So. 828, 123 
Fla. 315. 

While accused somewhat under In¬ 
fluence of intoxicating liquor 

IoW a—State v. Graff, 290 N.W. 97. 
228 Iowa 159. 

While accused intoxicated or under 
influence of intoxicating liquor 

Ariz—State v. Ponce, 124 P.2d 643. 

59 Ariz. 158. 

Cal —People v Haskins, 85 P.2d 498, 
29 Cal.App 2d 715—People v. Loach, 
31 P 2d 449. 137 Cal.App 753- 
People v. Miller, 297 P. 40. 112 Cal. 
App. 535—People v. Gagan, 287 P. 
543, 105 Cal.App. 389. 

Fla.—Chapman v. State, 26 So.2d 609 
—Moss v. State, 19 So.2d 408, 155 
Fla. 20—Toucliton v. State, 18 So. 
2d 752, 154 Fla. 547—Barrington v. 
State, 199 So. 320, 145 Fla. 61— 
Ates v. State, 194 So. 286, 141 Fla, 
502—Howell v. State, 187 So. 163, 
136 Fla. 582—Gralvcs v. State, 172 
So. 716, 127 Fla. 182—Whitman v. 
State, 122 So. 567, 97 Fla. 988. 

Ill.—People v. Pierce, 15 N.E.2d 845, 
369 Ill. 172. 

Iowa.—State v. Neville, 293 N.W. 660, 
228 Iowa 1225. 

Mo.—State v. Medlin, 197 S.W.2d 626, 
355 Mo. 564. 

Neb.—Benton v. State, 247 N.W. 21, 
124 Neb. 485—Crawford ▼. State, 
216 N.W. 294, 116 Neb. 125. 

Okl.—Haithcock v. State, 74 P.2d 641. 
63 Okl.Cr. 276. 

Wyo.—State v. Cantrell, 186 P.2d 539. 

Failure to auataln charge of different 
offense 

Fact that evidence of intoxication 
was insufficient to sustain a oount 
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voluntary manslaughter 87 or involuntary man- i second 40 degree or, likewise, to sustain a convic- 
slaughter, 88 or of manslaughter in the first, 89 or | 


charging driving while intoxicated 
was held not to affect manslaughter 
verdict amply supported regardless 
of such evidence.—People v. Em¬ 
mons. 299 P. 641. 114 Cal.App. 26. 

37. Ky.—Salisbury v. Common¬ 
wealth. 211 S.W.2d 163. 307 Ky. 
381—Raymer v. Commonwealth. 
197 S.W.2d 903. 303 Ky. 418— Dix¬ 
on v. Commonwealth. 194 S W.2d 
656. 302 Ky. 353—Swango v. Com¬ 
monwealth. 124 S.W 2d 768, 276 Ky. 
467—Newcomb v. Commonwealth, 
124 S.W.2d 486, 276 Ky. 362—-Jones 
v. Commonwealth, 116 S.W.2d 984, 
273 Ky. 444—Sloan v. Common¬ 
wealth, 104 S.W.2d 988, 268 Ky. 
241—Largent v. Commonwealth, 
97 S.W.2d 538, 265 Ky. 598—King 
v. Commonwealth, 70 S.W 2d 667, 
263 Ky. 775—Colvin v Common¬ 
wealth, 67 S.W.2d 487, 247 Ky. 480. 

38. Ark.—Phillips v. State, 161 S.W. 
2d 747, 204 Ark. 205 

D C.—Nostlerode v. U. S., 122 F.2d 
66. 74 App D.C. 276. 

Ga—Webb v. State. 23 S E 2d 578, 
68 Ga.App. 466—Weaver v. State, 
21 S E 2d 542, 67 Ga App 692— 
Tassley v. State, 8 S E 2d 131, 62 
Ga.App. 88—Stephens v State, 195 
S.E. 477, 67 Ga.App. 390—Swearen- 
gen v. State, 187 S E 690, 54 Ga. 
App.2d 265—Wallace v. State, 159 
S.E. 905, 43 Ga App 785. 

Idaho—state v. Monteith, 20 P.2d 
1023, 63 Idaho 30—State v. Brooks, 
288 P. 894, 49 Idaho 404. 

Ill —People v. Ilerkless, 196 N.E. 829, 
361 Ill. 32—People v Flanagan, 170 
NE. 265, 338 Ill. 353 
Ind —Cross v. State, 52 N.E.2d 727. 
222 Ind. 241—Roby v. State, 17 N 
E 2d 800, 216 Ind. 55—Minardo v 
State, 183 N.E. 648, 204 Ind. 422— 
Blackburn v. State. 180 N E. 180, 
203 Ind 332—Kraft v. State, 171 N. 
E. 1, 202 Ind. 44. 

Ky.—Feldman v. Commonwealth, 79 
S.W.2d 960, 258 Ky. 277. 

Mieh.—People v. Layman, 299 N.W. 
840, 299 Mich. 141. 

Mont.—State v. Robinson, 96 P.2d 
265, 109 Mont. 322. 

Nev.—State v. Beyers, 71 P.2d 1044, 
68 Nev. 125. 

N.M.—State v. Turney, 65 F.2d 869, 
41 N.M. 150. 

N.C.—State v. Huggins. 199 S.E. 926, 
214 N.C. 568. 

Pa.—Commonwealth v. Mayberry, 
138 A. 686, 290 Pa. 195—Common¬ 
wealth v. Amecca, Super., 50 A. 2d 
725—Commonwealth v. Holman, 
Super., 50 A.2d 720—Common¬ 
wealth v. Carroll, 200 A. 139, 131 
Pa.Super. 867—Commonwealth v. 
Matteo. 197 A. 787, 130 Pa.Super. 
624—Commonwealth v. Magoscy, 
96 Pa.Super. 647—Commonwealth 
Ochs, 91 Pa.Super. 628—Com¬ 


monwealth v. Hippie, 67 Dauph.Co. 
156—Commonwealth v. Hull, 60 
Lanc.Rev. 151—Commonwealth v. 
Handa, Quar.Sess., 27 Wash.Co. 82. 

Tenn.—Reed v. State, 110 S.W.2d 308, 
172 Tenn. 73. 

Utah.—State v. Thatoher, 157 P.2d 
258, 108 Utah 63—State v. Rasmus¬ 
sen, 68 P.2d 176, 92 Utah 357. 

Va.—Bowie v. Commonwealth, 35 S. 
E.2d 345, 184 Va. 381—Wagner v. 
Commonwealth, 18 S.E.2d 888, 179 
Va. 387—Bell v. Commonwealth, 
195 S.E. 675, 170 Va. 597—Salyer 
v. Commonwealth, 181 S.E. 435, 
165 Va. 744. 

30 C J. p 317 note 71 [a]. 

Driver under influence of intoxicat¬ 
ing liquor 

Ark—Benson v. State, 208 S.W.2d 
767, 212 Ark. 905—Craig v. State, 
120 SW.2d 23, 196 Ark. 761. 

Cal.—People v. Crow, 120 P.2d 686, 
48 Cal App.2d 666. 

Ga—Howard v. State, 179 S E. 553, 
51 Ga.App. 24. 

Idaho.—Slate v. Marshall, 97 P.2d 
657. 61 Idaho 81. 

Pa—Commonwealth v. McConahy, 29 
A 2d 348, 151 Pa Super. 26. 

Tenn.—Gentry v. State, 198 S.W.2d 
643. 1S4 Tenn 299. 

Utah—State v. Bushy. 131 P.2d 510, 
102 Utah 416, 144 ALR 1468. 

Va—Massie v. Commonwealth, 15 S. 
E 2d 30, 177 Va. 883. 

Driving while intoxicated 

Ariz.—Gibbs v. State, 58 P.2d 1037, 
48 Ariz. 25. 

Ark—Comer v. State, 204 S W 2d 875, 
212 Ark. 66—Marlin v. Slate, 174 
S.W.2d 242. 206 Ark. 15J—Nichols 
v. State, 63 S W 2d 655, 187 Ark. 
999. 

Cal —People v. Freeman, 60 P.2d 333, 
16 Cal App.2d 101. 

Ga—Land v. State, 180 SE 649, 51 
Ga App. 438— llmtley v Slate, 117 
S E. 781. 39 (3a App 55ft—Clark v. 
State, 132 SE Go0, 35 Ga.App 241 

Utah—Slate v. Capp, 176 1* 2d 873. 

Va—Albert v Commonwealth, 27 S. 
E.2d 177, 181 Va. 894. 

Arising out of violation of traffic 
statutes 

Idaho.—State v. Salhus, 189 P 2d 372. 

Pa.—Commonwealth v. Waters, 25 A. 
2d 756, 148 Pa.Super. 473. 

Utah—State v. Newton, 144 P.2d 290, 
105 Utah 561. 

Zn commission of unlawful act 

Ga.—Azar v. State, 40 S E 2d 590, 
74 Ga App. 610—Thomas v. State, 
38 S.E 2d 188, 73 Ga App. 803— 
Trippe v. State, 36 S.K.2d 121, 78 
Ga.App. 322—Johnson v. State, 84 
S.E.2d 565, 72 Ga.App. 534—Bray 
v. State, 27 S.E.2d 566, 70 Ga.App. 
104—Cole v. State, 22 S.E.2d 529, 
68 Ga.App. 179— Jordan v. State, 22 
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S.E.2d 194. $8 Ga-App. 189— Man- 
nlng v. State, 19 S.E.2d 805, 67 Ga. 
App. 273—Hunter v. State, 16 S. 
E 2d 500, 65 Ga.App. 766— Jackson 
v. State, 198 S.E. 552, 58 Ga App. 
379—Wiggins v. State. 183 S.E. 626. 
62 Ga.App. 414—Bell v. State. 183 
S.E. 93, 52 Ga.App. 249—Howard v. 
State. 179 S.E. 553, 51 Ga App. 24 
—Moss v. State, 158 S.E. 461, 43 
Ga.App. 109—Heatley v. State, 147 
S.E. 784, 39 Ga.App. 550. 

Zn commission of unlawful, but not 
felonious, act 

Va.—Albert v. Commonwealth, 27 S. 
E.2d 177, 181 Va. 894. 

Zn commission of lawful act in an 
unlawful manner 

Ga.—Collins v. State, 18 S E.2d 24. 66 
Ga.App. 325—Kelly v. State, 10 S. 
E.2d 417, 63 Ga App 231—Croker v. 
State, 197 S.E. 92, 67 Ga.App 895. 
Vt.—Albert v. Commonwealth, 27 S. 

E 2d 177, 181 Va 894. 

Zn coxmnirsion of* lawful act without 
due caution 

Ga.—Nelson v. State, 16 SE.2d 502, 
65 Ga.App. 769. 

Prlma facie case 

W.Va.—State v. Smith. 193 S.E. 673, 
119 W.Va. 347. 

39. Ala.—Jones v. State, App, 34 
So.2d 483—McQueen v. State, 13 So. 
2d 59, 31 Ala.Api) 101, certiorari 
denied 13 So 2d 61. 244 Ala 251— 
Bryan v. State, 12 So 2d 368, 31 
Ala App. 69—Graham v State, 176 
So 382, 27 Ala App 505, certiorari 
denied 176 So. 384. 234 Ala. 653— 
Re>nolds v. State. 134 So 815, 24 
Ala App. 249, certiorari denied 134 
So. 817, 223 Ala. 130. 

Okl—Roberts v. State, 166 P.2d 111. 
82 Okl.Cr. 75—Simons v. State, 101 
P 2d 852, 69 Okl Cr 265—Tucker v. 
Stale, 92 P 2d 595, 66 Okl Cr. 335- 
Green v. State, 88 P.2d 907, 65 Okl. 
Cr. 463—Haddock v. State, 81 P.2d 
339, 64 Okl Cr. 353—Jenkins v. 

State, 45 P 2d 161, 57 Okl Cr. 45— 
Snodgrass v. State, 2 P.2d 982, 62 
Okl Cr. 44. 

Wis—Opnnchar v. State, 222 N.W. 
245, 197 Wis. 454—Maxon v. State, 
187 N.W. 753, 177 Wis. 379. 

40. Ala.—Wilson v. State, 28 So.2d 

616, 32 Ala.App. 591—BringhurBt v. 
State, 20 So.2d 885, 31 Ala.App. 608 
—Crump v. State, 191 So. 475, 29 
Ala.App. 22, certiorari denied 191 
So. 478, 238 Ala. 439—Pratt v. 

State, 171 So. 393, 27 Ala.App. 3101. 

Minn.—State v. Geary, 239 N.W. 158, 
184 Minn. 387—State v. Jackson, 
231 N.W. 721, 181 Minn. 68—State 
v. Melin, 228 N.W. 171, 179 Minn. 1 
—State v. La Rose, 221 N.W. 899, 
175 Minn. 637—State v. Kline, 209 
N.W. 883, 168 Minn. 263. 

N.Y.—People v. Farley, 298 N.Y.S. 
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tion of manslaughter in fourth 41 degree, or of man- so as to cause the death of another, 49 or for some 

slaughter in the driving of a vehicle, 42 or of negli- other statutory homicide, 50 or of assault with in- 

gent homicide, 43 or reckless homicide, 44 or of crim- tent to kill or murder, 61 or to sustain the convic- 

inal negligence in the operation of a motor vehicle tion of an owner or proprietor of a motor vehicle 

resulting in death, 46 or of causing the death of an- for a death resulting from its operation when driven 

other by the operation of a motor vehicle while un- by another. 62 

der the influence of intoxicating liquor, 46 or of op¬ 
erating a motor vehicle in such a careless, reckless, On the other hand, in various cases the courts 
and negligent manner as to cause the death of an- have held the evidence, or particular evidence, in- 

other, 47 or of killing by driving a vehicle carelessly sufficient to show particular elements of the of- 


and needlessly, 43 or for operating 

876, 252 App.Div. 811, affirmed 14 
N.E.2d 190, 277 N.Y. 617. 

Okl.—Ray v. State, Cr., 189 P.2d 620 
—Roberts v. State, 166 F.2d 111, 
82 Okl.Cr. 75—Clapp v. State, 120 
P.2d 381, 73 Okl.Cr. 261, reversed 
on other grounds 124 P.2d 267, 74 
Okl.Cr. 144—Wilson v. State. 105 
P.2d 789, 70 Okl.Cr. 262—Philby v. 
State. 76 P.2d 412, 64 Okl.Cr. 1— 
Clark v. State, 73 P.2d 481, 63 Okl. 
Cr. 138—HondersQn v. State, 49 P. 
2d 811, 58 Okl.Cr. 69—Berry v. 
State, 18 P.2d 285, 54 Okl Cr. 154— 
Mannon v. State. 17 P.2d 522, 54 
Okl Cr. 227—McFadden v. State, 10 
P.2d 731, 63 Okl.Cr. 287—Sprouse 
v. State, 3 P.2d 918, 52 Okl.Cr. 184 
—Smith v. State, 287 P. 1103. 46 
Okl.Cr. 160—Ryan v. State, 283 P. 
809, 46 Okl.Cr. 5—Gill v. State, 281 
P. 163, 44 Okl.Cr. 324— Amsley v. 
State, 281 P. 160, 44 Okl.Cr. 382— 
Herndon v. State, 261 P. 378, 38 
Okl.Cr. 338—Nail v. State, 242 P. 
270, 33 Okl Cr. 100. 

41. Mo.—State v. Watson, 115 S.W. 
1011, 216 Mo. 420. 

Wis.—Christie v. State, 248 N.W. 920, 
212 Wis. 136. 

48. Cal.—People v. Marconi, 6 P.2d 
974, 118 Cal.App. 683—People v. 
Halbert. 248 P. 969, 78 Cal.App. 598. 
With gross negligence 
Cal.—People v. Leltgeb, 176 P.2d 384, 
77 Cal.App.2d 764. 

Without gross negligence 
Cal.—People v. Lett, 177 P.2d 47, 77 
Cal.App 2d 917. 

43. Cal.—People v. Wilson, 177 P.2d 
667, 78 Cal.App.2d 108—People v. 
Gomez, 138 P.2d 788, 69 Cal.App.2d 
417—People v. Murray, 136 P.2d 
389, 58 Cal.App.2d 239—People v. 
Forthun, 105 P.2d 378, 40 Cal.App. 
2d 656—People v. Hudspeth, 102 P. 
2d 1088, 39 Cal.App.2d 300—People 
v. Goodale, 91 P.2d 163, 33 Cal.App. 
2d 80—People v. Warner, 80 P.2d 
737, 27 Cal.App.2d 190—People v. 
Salazar, 73 P.2d 937, 23 Cal App.2d 
692—People v. Pryor, 61 P.2d 773, 
17 Cal.App.2d 147. 

D.C.—Robinson v. U. S., 156 F.2d 574, 
81 U.S.App.D.C. 176. 

Mich.—People v. Eger, 299 N.W. 803, 
299 Mich. 49—People v. Beau¬ 
champ, 245 N.W. 784, 260 Mich. 491. 


a motor vehicle | fense charged, 53 

Tex.—Taubert v. State, 176 S W.2d 
965, 146 TexCr. 582—Wallace v. 
State, 170 S.W 2d 762, 145 Tcx.Cr. 
625—Cole v. State, 125 S.W.2d 575, 
136 Tex.Cr. 401—Stover v State, 
104 S.W.2d 48, 132 Tex.Cr. 356. 
Wash.—State v. Carlsten, 136 P.2d 
183, 17 Wash.2d 573. 

As against defense based on epilepsy 
Cal.—People v. Freeman, 142 P 2d 
435, 61 Cal.App 2d 110 
Negligent homicide in first degree 
Tex—Dunham v. State. 18G S.W.2d 
820, 148 Tex.Cr. 329—Harley v. 

State, 165 S.W.2d 464, 145 Tex. 
Cr. 26. 

Negligent homiolde in second degree 

Tex.—Walters v. State, Cr., 204 S W. 
2d 621—Harrison v. State, 156 S W. 
2d 983, 143 Tex.Cr. 51—Biscamp v. 
State, 164 S.W.2d 466, 142 TexCr. 
401—Moore v. State, 150 S W 2d 91, 
141 Tex.Cr. 670—West v. State, 139 
S.W.2d 90. 139 Tex.Cr. 177—Sage v. 
State, 124 S.W.2d 376, 136 TexCr. 
252—Vasques v. State, 52 S.W.2d 
1056, 121 Tex.Cr. 478. 

44. SC—State v. McCracken, 43 S 
E 2d 607, 211 S.C. 52. 

45. Minn —State v. Bolsinger, 21 N. 
W.2d 480, 221 Minn. 154. 

Bvldence held sufficient to sustain 
indictment 

N.Y.—People v. Braunstein, 18 N.Y.S. 
2d 12, 258 App.Div. 1089 

46. By operation in reckless, negli¬ 
gent, or careless manner 

Colo.—Patton v. People, 168 P.2d 266, 
114 Colo. 534—Stevens v. People, 
51 P.2d 1022, 97 Colo. 559. 

47. Ky.—Dunn v. Commonwealth, 
154 S.W.2d 707, 287 Ky. 622. 

48. N.J.—State v. Hedinger, 19 A.2d 
322, 126 N.J.Law 288, affirmed 28 
A.2d 409, 127 N.J.Law 564—State v. 
Llnarducci, 3 A.2d 796, 122 N.J.Law 
137, affirmed 8 A.2d 576, 123 N.J. 
Law 228. 

49. R.I.—State v. Ruzzo, 7 A.2d 693, 
63 R.I. 138. 

By reokless driving 
R.I.—State v. Landri, 141 A. 607, re- 
argument denied 142 A. 164. 

50. Conn.—State v. Carty, 180 A. 
287, 120 Conn. 231. 

51. Ga.—Payne v. State, 40 S.E.2d 

798 


such as malice, 5 * a specific intent 

759, 74 GaApp. 646—Easley v. 

State, 175 S.E 23, 49 Ga.App. 275— 
Sudan v. State, 155 S.E. 102, 41 Ga. 
App. 828—Goldin v. State, 142 S E. 
757, 38 Ga App. 110—Chambliss v. 
State. 139 SE 80. 37 Ga.App 124. 
Okl—Fay v. State, 71 P.2d 768, 62 
Okl.Cr. 350. 

42 C.J. p 1317 note 85 [a] (3). 

52. Neb—Puckett v. State, 15 N.W. 
2d 63. 144 Neb. 876. 

N.C—State v. Trott, 130 S E. 627, 
190 N.C. 674, 42 ALU. 1114. 
Wash—State v. Hopkins. 265 P. 481, 
147 Wash. 198, 69 A.L.R. 688, cer¬ 
tiorari denied Hopkins v State of 
Washington, 49 S.Ct. 21, 278 U.S. 
617, 73 LEd 540 

As alder and abettor of intoxicated 
driver 

N.C—State v. Gibbs, 44 S E.2d 201, 
227 N.C. 677. 

Inexperienced driver 

Mich.—People v. Ingersoll, 222 N.W. 

765, 245 Mich 530 
Of involuntary manslaughter 
Ga—Moreland v. State, 139 S.E 77, 
164 Ga. 467, answers to certified 
questions conformed to 139 S E 
361, 37 GaApp 180—Miller v. 

State, 176 SE 688, 49 Ga.App. 683. 

53. Bvldence held insufficient 

(1) To identify accused with the 
accident.—People v. Burgard, 36 N.E. 
2d 558, 377 Ill. 322. 

(2) To show that accused was 
driving the vehicle at the time of the 
accident. 

N.Y.—People v. Jackson, 8 N.Y.S.2d 
939, 255 App.Div. 688. 

Va.—Fentress v. Commonwealth, 156 
S.E. 361, 155 Va. 1059. 

(3) To show that the motor ve¬ 
hicle of accused was the one that 
caused the accident. 

Ill.—People v. Burgard, 86 N.E.2d 
558, 377 Ill. 322. 

Wis.—State v. Miller, 19 N.W.2d 271, 
247 Wis. 339. 

(4) To show that the person ac¬ 
cused ran into or Injured was the 
one named in the indictment.—Peo¬ 
ple v. Cutshaw, 176 N.E. 772, 344 Ill. 
503—People v. Sikes, 159 N.E. 293, 
328 Ill. 64. 

54. Tex.—Freeman v. State, 87 S.W. 
2d 162, 114 Tex.Cr. 624. 
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to kill, 65 willful misconduct, 56 negligence of vary¬ 
ing degrees or character, 67 or that accused was 
driving while intoxicated or under the influence 
of intoxicating liquor, 68 or to overcome the pre¬ 
sumption of innocence in favor of accused. 59 

In various cases the evidence has also been held 


insufficient to sustain a conviction for'murder, 60 
manslaughter generally, 61 or of voluntary 62 or in¬ 
voluntary 63 manslaughter, or manslaughter in the 
first 64 or second 66 degree, or of negligent homi¬ 
cide, 66 or of the offense of criminal negligence in 
operation of a vehicle resulting in death, 67 or of 


55. Ga.—Smith v. State, 147 S.E. 

781, 39 Ga.App. 552. 

58. Conn.—State v. Carty, 180 A. 
287, 120 Conn. 231. 

57. Criminal negligence 

Fla.—Stephens v. State, 191 So. 294, 
140 Fla. 163. 

Mont.—State v. Bast. 151 P.24 1009, 
116 Mont. 329. 

N.M.—State v. Slsneros, 82 P.2d 274, 
42 N.M. 500. 

Utah.—State v. Gutheil, 98 P.2d 943, 
98 Utah 205. 

Culpable negligence 
Fla.—Graives v. State, 172 So. 716, 
127 Fla. 182. 

N.Y.—People v. Massa, 18 N.Y S.2d 
966. 

Culpable or criminal negligence 

Okl—Chandler v. State. 146 P.2d 508, 
79 Okl Cr. 323. 

Cross or oulpable negligence 

Me —State v. Ela, 8 A.2d 689, 136 Me. 
303. 

Willful and wanton negligence 

Ill —People v. Burgard, 36 N.E 2d 
558. 377 Ill. 322. 

Reckless disregard or winful indif¬ 
ference to the safety of others 

Cal —People v Montes, 131 P.2d 681, 
56 Cal.App 2d 30. 

Driving in a rash or reckless manner 

Pa.—Commonwealth v. Ushka, 198 A. 
465, 130 Pa.Super. 600. 

58. Cnl.—People v. Hurley, 56 P.2d 
978, 13 Cal.App 2d 208 

Idaho—State v. Taylor, 177 P.2d 468, 
67 Idaho 313—State v. Frank, 1 P. 
2d 181, 51 Idaho 21. 

Iowa —State v. Graff, 290 N.W. 97, 
228 Iowa 159. 

N M.—State v. Sisncros, 82 P.2d 274, 
42 N.M. 600. 

Pa.—Commonwealth v Stosny, 31 A. 

2d 582, 152 Pa Super. 236. 
Tenn—Hurt v. State. 201 S W.2d 988, 
184 Tenn. 608. 

Wyo—State v. McComb, 239 P. 626, 
33 Wyo. 346, 41 A.L.H. 717. 

59. Ala.—Light foot v. State, 34 So. 
2d 614, 33 Ala.App. 409, certiorari 
denied 34 So.2d 619. 250 Ala. 392. 

00. Ga.—Huntslnger v. State, 36 S. 
E.2d 92, 200 Go. 127—Ivey v. State, 
12 S.E.2d 879, 191 G&. 461. 

Ky.—Holmes v. Commonwealth, 291 
S.W. 383, 218 Ky. 314. 

Okl.—Daft v. State, 42 P.2d 146, 56 
Okl.Cr. 449. 

Tex.—Hlttson v. State, 114 S.W.2d 
881, 134 Tex.Cr. 131—Freeman v. 
State, 27 S.W.2d 162, 114 Tex Cr. 
624—Mayfield v. State, 25 S.W.2d 


833, 114 Tex.Cr. 425—Williams v. 
State, Cr., 18 S.W.2d 1973. 

Murder in second degree 

Ala.—Jordan v. State, 157 So. 485, 
229 Ala. 415. 

Pa.—Commonwealth v. McLaughlin, 
142 A. 213, 293 Pa. 218. 

W.Va.—State v. Tharp, 180 S.E. 97, 
116 W.Va. 256. 

61. Fla.—Savage v State, 11 So.2d 
778, 152 Fla. 367—Benton v. State, 
172 So. 858, 127 Fla. 206—Hawkins 
v. State, 163 So. 133, 120 Fla. 905— 
Thompson v. State, 146 So. 201, 108 
Fla. 370. 

Ga—Shupe v. State, 136 S E. 331, 36 
Ga.App. 286. 

Ill.—People v Cutshaw, 176 N E. 772, 
344 Ill. 503—People v. Allen, 151 
N.E. 676, 321 Ill. 11 

Iowa.—State v. Wcltha, 292 N.W. 148, 
228 Iowa 519. 

Me—State v. Ela, 8 A.2d 589, 13'6 
Me. 303. 

Mich.—People v. Orr, 220 N.W. 777, 
243 Mich. 300. 

Mont.—State v Bast, 151 P.2d 1009, 
116 Mont. 329—State v. Powell, 138 
P.2d 949, 114 Mont. 671. 

Va—Terry v. Commonwealth, 198 S. 
E. 911. 171 Va. 505. 

By person moving house on highway 

Wash—State v Hamser, 136 P 2d 
1013, 17 Wash 2d 581. 

By culpably negligent operation of 
vehicle 

Fla—Russ v. State, 191 So. 296, 140 
Fla. 217—Graives v. State, 172 So. 
716, 127 Fla. 182. 

Mo—State v. Schneiders, 137 S.W.2d 
439, 345 Mo. 899. 

N.C.—Slate v. Benton, 182 S E. 690, 
209 N.C. 27. 

Evidence held insufficient to establish 
prima facie case 

Miss—Smith v. State, 20 So.2d 701, 
197 Miss. 802, 161 A.L.R. 1. 

62. Ala.—Willis v. State, 197 So. 62, 
29 AlaApp. 365, certiorari denied 
197 So. 67, 240 Ala. 52. 

Ky.—Ilawpe v. Commonwealth, 27 S. 
W.2d 394, 234 Ky. 27. 

63. Ga.—Foy v. State, 150 S.E. 917, 
40 GaApp. 617. 

Ill—People v. Crego, 70 N.E.2d 678, 
396 Ill. 451—People v. Lynn, 52 N. 
E.2d 166, 385 Ill. 165. 

Ky.—Carnes v. Commonwealth, 129 
S.W.2d 643, 278 Ky. 771. 

N.M.—State v. Slsneros, 82 P.2d 274, 
42 N.M. 600. 

N.C.—State v. Lowery, 27 S.E 2d 638, 
223 N.C. 698—State v. Miller, 18 S. 
E.2d 143, 220 N.C. 660. 
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Okl.—Freeman v. State, 101 P.2d 658, 
<69 Okl.Cr. 164. 

Pa.—Commonwealth v. Stosny, 31 A. 
2d 682, 152 PaSuper. 236—Com¬ 
monwealth v. Williams, 1 A.2d 812, 
133 Pa.Super. 104—Commonwealth 
v. Ushka, 198 A. 465, 130 Fa.Super. 
600—Commonwealth v. Bender, 
Com.Pl., 68 Dauph.Co. 21—Com¬ 
monwealth v. Scott, Quar.Sess., 21 
Wash.Co. 1C7. 

Tenn.—Weaver v. State, 206 S.W.2d 
293, 186 Tenn. 276—Potter v. State, 
124 S.W.2d 232, 174 Tenn. 118— 
Claybrook v. State, 51 S.W.2d 499, 
16 i Tenn. 440—Hiller v. State, 50 S. 
W.2d 225, 164 Tenn. 388. 

Utah.—State v. Adamson, 125 P.2d 
429, 101 Utah 634—State v. Gut¬ 
heil, 98 P.2d 943, 98 Utah 206. 

Xn commission of unlawful act 
Ga.—Burke v. State, 183 S.E. 628, 52 
Ga.App. 408. 

Traversing steep desoent 

In a prosecution for involuntary 
manslaughter under a count for kill¬ 
ing a person while driving an auto¬ 
mobile without having It under con¬ 
trol while approaching or traversing 
a bridge and steep descent, as re¬ 
quired by law, testimony as to the 
place of the accident was held to neg¬ 
ative the charge that accused was ap¬ 
proaching or traversing a steep de¬ 
scent—People v. Harrigan, 187 N.W. 
306, 218 Mich. 235. 

64. Ala.—Rainey v. State, 17 So.2d 
683, 31 AlaApp. 271, modified on 
other grounds 17 So.2d 687, 245 
Ala 458 

S.D—State v. Rossman, 268 N.W. 
702, 64 S.D. 532—Slate v. Nicholas, 
253 NW. 737, 62 S.D. 511. 

While transporting liquor 
S D.—State v. Nicholas, supra. 

65. Ala—LJghtfoot v. State, 34 So. 
2d 614, 33 AlaApp. 409, certiorari 
denied 34 So.2d 619, 250 Ala. 392— 
Copeland v. State, 27 So.2d 224, 32 
AlaApp. 473—Barnett v. State, 184 
So. 702, 28 AlaApp. 293, certiorari 
denied 184 So. 709, 23<6 Ala. 666. 

Okl.—Chandler v. State, 146 P.2d 698, 
79 Okl Cr. 323—Murry v. State, 292 
P. 389, 48 Okl.Cr. 430. 

60. Cal.—People v. Montes, 131 P.2d 
581, 56 Cal.App.2d 30—People v. 
Young, 129 r.2d 353, 20 Cal.2d 832. 
Negligent homicide in first degree 
Tex.—Johnson v. State, Cr., 207 8. 
W.2d 871. 

67. Minn.—State ▼. Homme, 32 N.W. 

2d 151, 226 Minn. 83. 

N.Y.—People v. Bearden. 49 N.E.2d 
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killing by operating a vehicle at excessive speed, 68 
or of assault with intent to murder, 69 or to sus¬ 
tain the conviction of an owner or proprietor of a 
motor vehicle for a death resulting from its op¬ 
eration when driven by another. 70 

§ 667. — Questions of Law and Fact 

It It the province of the court, In prosecutions for 
homicides occasioned through the operation of motor ve¬ 
hicles and for assault with intent to kill or murder, to 
determine questions of law, and that of the Jury to de¬ 
termine issues of fact. 

In accordance with the rules in prosecutions for 
homicide generally, considered in Homicide §§ 338- 
353, in prosecutions for homicides occasioned 
through the operation of motor vehicles and for 
assault with intent to kill or murder, ordinarily it 
is the province of the court to determine ques¬ 
tions of law, 71 and that of the jury to determine, 
under proper instructions, issues of fact, 72 such 


as the weight to be given the evidence 78 and the 
credibility of the witnesses. 74 Where there is evi¬ 
dence on which the jury may justifiably find the 
existence or nonexistence of any material facts 
in issue, and the evidence is conflicting or of such 
a character that different conclusions may reason¬ 
ably be drawn therefrom, the issues should be 
submitted to the jury. 75 In order to justify the 
submission of a material issue to the jury, how¬ 
ever, there must be sufficient evidence to support 
it, 76 and where there is no evidence on an issue of 
fact or the evidence is legally insufficient to go to 
the jury as to such fact, or is undisputed and of 
such a character that only one inference reason¬ 
ably can be drawn therefrom, the court may dis¬ 
pose of it without the intervention of a jury by 
refusing to submit it to the jury, as by sustaining 
a demurrer to the evidence, by dismissal or non¬ 
suit, or by affirmative charge or direction of a ver¬ 
dict. 77 In general the guilt or innocence of ac- 


785. 290 N.Y. 478—People v. Hubbs. 
68 N.YS.2d 788. 271 APP Div. 1021 
—People v. Ronaventura, 66 N.Y.S. 
2d 898, 271 App Div. 900—People v. 
Badylewicz, 61 N.Y.S.2d 804, 270 
App.Div. 873—People v. Gardner, 8 
N.Y.S.2d 917, 265 App.Div. 683- 
People v. Chalupka, 32 N.Y.S.2d 
688 . 

68. Neb.—Salisbury v. State, 216 N. 

W. 820, 116 Neb. 273. 

68 . Ga.—Mundy v. Stale, 1 S.E.2d 
605, 69 Ga App. 509—Gresham v. 
State, 166 S.E. 443. 4*6 Ga.App. 54 
—Nee.se v. State, 150 S E. 451, 40 
Ga.App 603—Smith v. State. 147 S. 
E. 781, 39 GaApp. 552—Andrews v. 
State, 138 S.E. 923, 37 Ga.App 95. 
TO. N.Y.—People v. Rauch. 299 N.Y. 

S. 155, 252 App.Div. 795. 

N.C.—State v. Creech, 188 S.E. 316, 
210 NC. 700. 

Tex.—Schorr v. State, 132 S.W.2d 
898, 137 Tex.Cr. 625. 

71. What constitutes Intoxication is 
a question of law to be defined by 
the court.—People v. Schneider, 200 
N.E. 321, 362 Ill. 478. 

73. Wash.—State v. Cranmer, 192 P. 
2d 331. 

73. Ala.—Crump v. State, 191 So. 
475, 29 Ala.App. 22, certiorari de¬ 
nied 191 So. 478. 238 Ala. 439. 
Colo.—Rinehart v. People, 95 P 2d 10. 
105 Colo. 123. 

Mont.—State v. Gondeiro, 268 P. 607, 
82 Mont. 530. 

N.J.—State v. Linarducci, 3 A.2d 796, 
122 N.J.Law 137, affirmed 8 A.2d 
676, 123 N.J.Law 228. 

N.Y.—People v. Bearden, 49 N.E.2d 
785, 290 N.Y. 478. 

S.C.—State v. Brown, 32 S.E.2d 825, 
205 S.C. 514. 

Va.—Lawrence v. Commonwealth, 26 
S.E.2d 54, 181 Va. 582. 


Wash—State v. Cranmer, 192 P 2d 
331—Stale v. Carlslcn, 13G P.2d 183, 
17 Wash 2d 573. 

74. Ark—Benson v. State, 208 S.W. 
2d 7G7, 212 Ark 905. 

Colo —Rinehart v People, 95 P.2d 10, 
105 Colo 123. 

Ky—Bolen v. Commonwealth, 198 S. 

W 2d 309, 303 Ivy. fill 
S.C.—State V. Brown, 32 S E 2d 825. 
205 SC. 514. 

75. Ala—Downey v. State, 4 So 2d 
422, 30 Ala App. 285, reversed on 
other grounds 4 S<».2d 42S, 241 Ala 
514. 

Mo—State v. Renfro, 279 S.W 702. 
S.C—State v. Brown, 32 S.E 2d 825, 
205 S.C. 514. 

Wash.—State v. Cranmer, 192 P.2d 
331. 

Evidence required 

The rule that where there is a 
scintilla of evidence to support the 
charge the Issue is for the jury has 
no application in a prosecution for a 
homicide caused by the operation of 
a motor vehicle.—Willis v. State, 197 
So. 62, 29 Ala.App. 365, certiorari de¬ 
nied 197 So 67, 240 Ala 52, overrul¬ 
ing Lewis v. State, 162 So. 552, 26 
Ala.App. 515. 

Aa affirmative charge of not guilty 
is properly refused where there is ev¬ 
idence to support a conviction.— 
Estes v. State, 93 So. 217, 18 Ala.App. 
606. 

Direction of verdict held error 

Utah.—State v. Thatcher, 157 P.2d 
258, 108 Utah >63. 

Peremptory instruction held not war¬ 
ranted 

Miss.—Bailey v. State, 169 So. 765, 
176 Miss. 679. 

76. Utah.—State v. Johnson, 287 P. 
909, 76 Utah 84. 


77. Ala--Downey v. State, 4 So 2d 
422, 30 Ala.App. 285, reversed on 
other grounds 4 So.2d 428, 241 Ala. 
514—McHugh v. State, 3 So 2d 569, 
30 Ala.App. 231, certiorari denied 
3 So.2d 572, 241 Ala 569. 

Okl —Scott v. State, 108 P.2d 189, 71 
Okl Cr. 54. 

Denial of motion of judgment for 
nonsuit held error in prosecution of 
owner or vehicle driven by another.— 
State v. Creech, 188 S.E. 316, 210 N. 
C. 700. 

Refusal of peremptory instruction 
held error 

Ivy.—Carnes v. Commonwealth, 129 
S.W.2d 543, 278 Ky. 771. 

Rule as to consideration of all evi¬ 
dence 

Principle that motion to dismiss ns 
of nonsuit at close of all evidence 
must he considered in light of all 
evidence was held inapplicable where 
testimony of witnesses for accused 
supported the case for the prosecu¬ 
tion on controverted Issues.—State v. 
Leonard, 141 S.E. 736. 195 N.C. 242. 
Speed 

Evidence of the distance a vehicle 
slid or skidded has been held not 
alone sufficient to carry the issue of 
the vehicle’s speed to the ju$y.—Ron- 
ning v. State, 200 N.W. 394, 184 Wis. 
651. 

Evidence held insufficient for Jury on 
particular issues 

(1) Generally. 

Ala.—Lewis v. State, 167 So. 608, 27 
Ala.App. 165. 

Ky.—Holmes v. Commonwealth, 291 
S.W. 383, 218 Ky. 814. 

N.C.—State v. Landln, 182 S.H. 689, 
209 N.C. 20. 

(2) In prosecution for manslaugh¬ 
ter in first degree.—Willis v. State, 
197 So. 62, 29 Ala.App. 865, certiorari 
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cused is for the jury. 78 I questions of fact for the jury, 78 such as the prox- 

In numerous cases various issues have been held I imate cause of the accident or of the death of de- 


denied 197 So. 67, 240 Ala. 62—Bar¬ 
nett v. State, 171 So. 293, 127 Ala. 
App. 277, certiorari denied 171 So. 
296, 233 Ala. 182. 

(3) In prosecution for voluntary 
manslaughter.—Lewis v. Common¬ 
wealth, 191 S.W.2d 416, 301 Ky. 268— 
Lowe v. Commonwealth, 181 S.W.2d 
409, 298 Ky. 7. 

(4) In prosecution for Involuntary 
manslaughter.—State v. Spruill, 198 
S.E. Oil, 214 N.C. 123. 

(6) On issue of accused's intoxica¬ 
tion.—State v. Johnson, 287 F. 909, 
76 Utah 84. 

(6) Whether accused made assault 
on deceased and put her in fear, caus¬ 
ing her to jump from rapidly moving 
automobile.—Muyfield v. State, 25 S. 
W.2d 833, 114 Tex.Cr. 425. 

(7) Whether accused was acces¬ 
sory to crime charged.—Quintana v. 
People, 102 P.2d 486, 106 Colo. 174. 

78. Ala.—Wilson v. State, 18 So 2d 
701, 31 Ala App. 481—Allen v. State, 
7 So.2d 91, 30 Ala.App. 423. 

Ariz—State v. Benham, 118 P 2d 91, 
58 Ariz 129. 

Fla—Williams v. Slate, 2 So.2d 301, 
147 Fla. 91. 

N.T.—State v. Linarducci, 3 A.2d 796, 
122 NJ.Law 137, affirmed 8 A.2d 
576, 123 N.J.Law 228. 

N.C—State v. Wooten, 46 S E 2d 868. 
228 N C. 628—State v. Landin, 182 
S E. 689, 209 N C. 20—State v. Har- 
vell, 167 S.E 459, 204 N.C. 32. 

Accessory after the faot 

In prosecution of father for aiding 
son, who while driving automobile 
had struck and killed man. In fleeing 
from scene of such felony, in evad¬ 
ing arrest, and in attempting to con¬ 
ceal crime, the guilt of the father 
under the evidence was held for the 
Jury.—State v. Dunn, 180 S E. 708, 
208 NC. 333. 

Questions held for Jury 

Whether accused was guilty of: 

(1) Assault with intent to kill or 
murder—State v. Cody, 31 S.E.2d 
445, 224 N.C. 470. 

(2) Murder. 

Tex.—Houston r. State, 158 S.W.2d 
1004, 143 TexCr. 460—Spivey v. 
State. 105 S.W.2d 256, 132 Tex.Cr. 
474—Collins v. State, 94 S.W.2d 
443, 130 Tex.Cr. 386. 

Wis.—State v. Galle, 252 N.W. 277, 
214 Wis. 46. 

(3) Murder in second degree.— 
Hyde v. State, 160 So. 237, 230 Ala. 
243. 

(4) Murder In second degree or 
manslaughter.—People v. Mclntire, 1 
P.2d 443, 213 Cal. 60. 

(5) Manslaughter. 

Ala.—Pratt v. State, 171 So. 293, 27 
61C. J.S.—51 


Ala.App. 301—Karasek v. State, 168 i 
So. 454, 27 Ala.App. 180. 

Fla.—Roddenberry v. State, 11 So.2d 
682, 152 Fla. 197, appeal dismissed 
Roddenberry v. State of Florida, 63 
S.Ct. 26'6, 317 U.S. 600, 87 L.Ed. 490, 
re hearing denied 63 S.Ct. 440, 317 
U.S. 713, 87 L.Ed. 568. 

Ga—Manning v. State, 19 S.E.2d 805, 
67 Ga.App. 273. 

Ill—People v. Maloney, 18 N.E.2d 
885. 370 Ill. 351. 

Iowa.—Slate v. Williams, 28 N.W.2d 
511, 238 Iowa 838—State v. Long, 
245 N.W. 726, 215 Iowa 494—State 
v. Thomlinson, 228 N.W. 80, 209 
Iowa 555. 

Ky.—Roberta v. Commonwealth, 95 
S.W.2d 23, 264 Ky. 545. 

Miss.—Henderson v. Slate, 26 So.2d 
133—Reynolds v. Stale. 24 So.2d 
781, 199 Miss. 409—Williams v. 

State, 137 So. 106, 161 Miss, 406. 
Mo.—State v Campbell, 84 S W 2d 
618—State v. Studebaker, 66 S.W. 
2d 877, 331 Mo. 471—State v. Mil- 
lin, 300 SW. 694, 318 Mo. 553. 
N.J.—State v. Oliver. 149 A 68. 8 N. 
J.Misc. 98, reversed on other 
grounds 153 A. 399, 107 N J.Law 
319. 

N.C.—State v. Webber, 185 S E 659, 
210 N.C. 137—State v. Dills, 167 S. 
K 459, 204 NC. 33—State v. Dur¬ 
ham, 161 S.E. 398, 201 N.C. 724. 
Ta.—Commonwealth v. Gill, 182 A. 

103, 120 Pa Super. 22 
Wash.— State v. ltunos, 294 P. 223, 
159 Wash 599—State v. Sandvig, 
251 P. 887, 141 Wash. 542. 

(6) Manslaughter in first degree 
—Jones v. State, Ala App., 31 So 2d 
483—Reynolds V. State, 134 So 83 5, 
24 Ala.App. 219, certiorari denied 134 
So. 817, 223 Ala 130. 

(7) Manslaughter in second degree. 
—Downey v. State, 4 So 2d 428, 241 
Ala. 614—Champion v. State, 34 So. 
2d 183, 33 Ala.App. 398—Wilson v. 
State, 28 So.2d 64>G. 32 Ala.App 591 
—Jackson v. State, 26 So.2d 423, 32 
Ala.App. 388—Barnett v. State, 171 
So. 293, 27 Ala.App. 277, certiorari 
denied 171 So. 296, 233 Ala. 182- 
IIolt v. State, 157 So. 449, 26 Ala.App. 
223, certiorari denied 157 So. 452, 229 
Ala. 368. 

(8) Voluntary manslaughter.—Bo¬ 
len v. Commonwealth, 198 S.W.2d 809, 
303 Ky. 611. 

(9) Involuntary manslaughter. 

Ga.—Manning v. State, 19 S E.2d 805, 

67 Ga.App. 273. 

Ill.—People v. Allen, 14 N.E.2d 397. 
368 Ill. 368, certiorari denied Allen 
v. People of State of Illinois, 60 
S.Ct. 132, 398 U.S. 511, 84 L.Ed. 
436. 

Ind.—Roby v. State, 17 N.E.2d 800, 
215 Ind. 55. 


Ky.—Lewis v. Commonwealth, 191 S. 

V/.2& 416, 301 Ky. 268. 

Pa.—Commonwealth v. Waters, 25 A. 

2d 756, 148 Pa Super. 473—Com¬ 
monwealth v. Smith, 5 A.2d 383, 135 

Pa.Super. 174—Commonwealth v. 

Armstrong, Quar.Sess., 27 Wash.Co. 

265. 

S.C.—State v. Brown, 32 S.E.2d 825, 

205 S.C. 514. 

(10) Voluntary or involuntary 
manslaughter.—Cornett v. Common¬ 
wealth, 138 S.W.2d 492, 282 Ky. 322. 

(11) Negligent homicide—State v. 
Cranmer, Wash., 192 P.2d 331. 

79. BpUeptlo condition 

(1) Where accused claimed that 
epilepsy caused him to be uncon¬ 
scious from the time of his depar¬ 
ture on the drive until after the ac¬ 
cident, question for Jury was not 
whether accused knew facls which 
would lead a reasonable mnn to re¬ 
alize that the contemplated drive 
would create an unreasonable risk 
of bodily harm to others but was 
whether accused failed to do some¬ 
thing which a reasonably prudent 
man would have done under the cir¬ 
cumstances—People v. Freeman, 142 
P.2d 435. 61 Cal.App.2d 110. 

(2) Whether accused had the pow¬ 
er of an ordinarily prudent man to 
estimate the significance of his un¬ 
dertaking to drive, whether he clear¬ 
ly recognized his probable early col¬ 
lapse, and whether his transition to 
unconsciousness was sudden, wlieth- 
ed it occurred on the highway prior 
to the collision, or whether it had 
taken place during a visit before ac¬ 
cused’s departure and as the result 
of an epileptic attack were for the 
jury.—People v. Freeman, supra. 
Questions held for jury 

(1) Whether deceased girl, who 
jumped from automobile because of 
accused’s advances, acted as reason¬ 
ably prudent person and her fears of 
being assaulted were reasonable, so 
as to authorize conviction for mur¬ 
der.—Patterson v. State, 184 S.E. 809, 
181 Ga. 698. 

(2) Whether accused consciously 
fled from the scene of the accident.— 
State v. Hedinger, 19 A.2d 322, 126 N. 
J.Law 288. affirmed 23 A.2d 409, 127 
N.J Law 564. 

(3) Whether accused struck* dece¬ 
dent near center of highway at a 
point where accused had right to as¬ 
sume no one would be walking, or at 
edge of ditch on left side of highway 
where accused had no right to be.— 
State v, Sumpter, Mo., 184 S.W.2d 
1005. 

(4) Whether accused abandoned 
race, as a result of which another 
motorist was involved in a fatal acci¬ 
dent* before the accident occurred.— 
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ceased, 80 whether such de$th was due to unlawful 
acts or statutory violations of accused in the oper¬ 
ation of his motor vehicle, 81 or was due to the fact 
that accused was intoxicated or under the influence 
of intoxicating liquor, 8,2 or was caused by accused's 
culpable, criminal, or other negligence of the requi¬ 
site character, 88 or whether accused drove his mo¬ 
tor vehicle in an unlawful manner which evidenced 
a wanton and reckless disregard of human life, 84 
or whether such death was caused by the negligence 
of deceased 8 * 5 or of a third person. 86 Likewise it 


has been held that the jury should determine wheth¬ 
er an emergency was created; 87 whether the death 
of decedent was unavoidable 88 or was the result 
of an accident; 89 whether the motor vehicle of 
accused caused the accident; 90 whether accused 
was driving the vehicle; 91 whether a third person 
involved in the accident was negligent; 9,2 wheth¬ 
er accused was negligent, 98 and, if so, the character 
or degree of negligence; 94 whether he was culpa¬ 
bly negligent, 95 and, likewise, jury should deter- 


state v. Fair, 40 S.E.2d <634, 209 S.C. 
439. 

(5) Whether tube leading to hy¬ 
draulic brake of automobile burst as 
result of application of brake and 
caused defendant to lose control of 
automobile or whether damage to 
tube resulted from the accident.— 
People v. Connor, 294 N.W. 74, 295 
Mich. 1. 

80. 6a.—Manning v. State, 19 S.E. 
2d 805, 67 Ga.App. 273. 

Ind.—Kraft v. State, 171 N.E. 1, 202 
Ind. 44. 

N.T.—People v. Tarody, 289 N.T.S. 

929, 248 App.Div. 269. 

S.C.—State v. Long, 195 S.E. 624, 186 
S.C 439. 

Tex.—Houston v. State, 168 SW.2d 
1004, 143 Tex.Cr. 460—Leavell v. 
State, 137 S.W.2d 40, 138 Tex.Cr. 
471—Moore v. State, 81 S.W.2d 
1016, 128 Tex.Cr. 469. 

81. Ala.—Jones v. State, App., 34 So. 
2d 483. 

Fla.—Howell v. State, 187 So. 163, 
186 Fla. 582. 

88 . Ala.—Broxton v. State, 171 So. 

890, 27 Ala.App. 298. 

Ga.—Trippe v. State, 36 S.E.2d 121, 
73 Ga.App. 322. 

N.J.—State v. Blaime, 137 A. 829, 5 
N.J.Misc. 633, affirmed State v. 
Blaine, 140 A. 666, 104 N.J.Law 325. 
S.C.—State v. Long, 195 S.E. 624, 186 
S.C. 439. 

Tex.—Collins v. State, 94 S.W.2d 443, 
130 Tex.Cr. 886. 

Utah.—State v. McQuilkin, 198 P.2d 
433. 

Bvldenoe held not to establish as a 
matter of law that there was no di¬ 
rect causal connection between ac¬ 
cused's drunken driving and pedes¬ 
trian's death.—State v. Kelllson, 11 
N.W.2d 371, 233 Iowa 1274. 

83i Ill.—People v. Hansen, 88 N.E. 
2d 738, 378 Ill. 491—People v. Ma¬ 
loney, 18 N.E.2d 885, 370 Ill. 351- 
People v. Allen, 14 N.E.2d 397, 868 
111. 368, certiorari denied Allen V. 
People of State of Illinois, 60 S.Ct. 
182, 808 U.S. 611, 84 L.Ed. 436- 
People v. Herkless, 196 N.E. 829, 
8*61 Ill. 32. 

N.J.—State ▼. Gregory, 145 A.4.7N. 
J.Misc. 238. 

84 . Ala. — McQueen v. State, 18 So.2d 


69, 31 Ala.App. 101, certiorari de¬ 
nied 13 So.2d 61. 244 Ala. 251. 

85. Ga.—Manning v. State, 19 S.E.2d 
805, 67 Oa.App. 273. 

Mich.—People v. Pretswell, 167 N. 

W. 1000, 202 Mich. 1. 

Miss.—Bradford v. State, 146 So. 635, 
166 Miss. 296. 

Contributory negligence 
Mich.—People v. Campbell, 212 N.W. 
97, 237 Mich. 424. 

Wash.—State v. McDaniels, 190 P.2d 
705. 

86. Utah.—State v. McQuilkin, 193 
P.2d 433. 

87. Ga—Manning v. State, 19 S.E.2d 
805, 67 Ga.App. 273. 

88. Ga.—Manning v. State, supra. 
Mich.—People v. Pretswell, 167 N.W. 

1000, 202 Mich. 1. 

89. Fire In vehicle of accused 
Tex.—MoWhlrtor v. State, 180 S.W. 

m 364, 147 TexCr. 268. 

90. S.C.—State v. Staggs, 195 S.E 
130, 186 S.C. 161. 

9L Ala—Reed v. State. 142 So. 441, 
25 Ala.App. 18, certiorari denied 
142 So. 442, 225 Ala. 219. 

Cal.—People v. Leach, 31 P.2d 449, 
137 Cal.App. 763. 

Conn —State v. Goldberger, 173 A. 
216, 118 Conn. 444. 

Fla.—Blakes v. State, 182 So. 447, 133 
Fla. 12. 

Iowa.—State v. Kellison, 11 N.W. 2d 
371, 233 Iowa 1274. 

N.C.—State v. Leonard, 141 S.E. 736, 

195 N.C. 242. 

Wash.—State v. Taylor, 81 P.2d 853, 

196 Wash. 37. 

Change of drivers 

Where accused claimed decedent 
changed places with him after they 
started out and was driving at the 
time of the accident, it was for the 
jury to determine whether there was 
time for a change of places between 
time of starting out and the accident 
and whether or not the change was 
actually made.—Ridgell v. U. S., D.C. 
Mun.App., 54 A.2d 679. 

9ft. Utah.—State v. McQuilkin, 193 
P.2d 433. 

93. Cal.—People v. Leltgeb, 176 P.2d 
384, 77 Cal .App. 2d 7*64. 

Colo.—Rinehart v. People, 95 P.2d 
10, 105 Colo. 123. 
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Ill.—People v. Jeffers, 25 N.E.2d 35. 
373 Ill. 590, certiorari denied Jeff- 
ers v. People of State of Illinois, 60 
SCt. 1081, 310 U.S. 638, 84 L.Ed. 
1407. 

Mich.—People v. Clark, 295 N.W. 370, 
295 Mich. 704. 

Or.—State v. Miller, 243 P. 72, 119 
Or. 409, affirmed Miller v. State of 
Oregon, 47 S.Ct. 344, 273 U.S. 657, 
71 L.Ed. 82U. 

Tex.—Wallace v. State, 170 S.W.2d 
762, 146 Tex.Cr. 626. 

Wash.—State v. McDaniels, 190 P.2d 
705. 

Evidence that accused went to 

sleep while driving at least presents 
question for Jury as to whether he 
was negligent, in absence of further 
evidence.—State v. Olsen, 160 P.2d 
427, 108 Utah 377, 160 A.L.R. 508. 

94. Cal.—People v. Leitgeb, 176 P.2d 
384. 77 Cal.App 2d 764. 

Ill.—People v. Jeffers, 25 N.E.2d 35. 
372 Ill. 690, certiorari denied Jeff¬ 
ers v. People of State of Illinois, 60 
SCt. 1081, 310 U.S. 638, 84 L.Ed. 
1407. 

Okl.—Clapp v. State. 120 P.2d 381, 730 
Okl.Cr. 261, reversed on rehearing 
on other grounds 124 P.2d 267, 74 
Okl Cr. 144. 

Negligence indicating reckless disre¬ 
gard of life 

Mo.—State v. Melton, 33 S.W.2d 894, 
326 Mo. 962. 

95. Fla—Llpsey v. State, 16 So.2d 
439, 154 Fla. 32. 

Ill.—People v. Allen, 14 N.E.2d 397, 
368 Ill. 368, certiorari denied Allen 
v. People of State of Illinois, 60 S. 
Ct. 132, 308 U.S. 511, 84 L.Ed. 43-6— 
People v. Herkless, 196 N.E 829, 
361 111. 32. 

Miss.—Easter v. State, 4 So.2d 227, 
191 Miss. 651, 137 A.L.R. 391—Tur¬ 
ner v. State, 183 So. 522, 183 Miss. 
658—Bradford v. State, 127 So. 277, 
158 Miss. 210—Sims v. State, 115 
So. 217, 149 Miss. 171. 

Mo.—State v. Simler, 167 S.W.2d 876, 
350 Mo. 646—State v. Ritter, 2 S. 
W.2d 753—State v. Scheufler, 285 
S.W. 419. 

N.T.—People v. Williams, 5} N.Y.S. 

2d 252, 187 Misc. 299. 

42 C.J. p 1363 note 86. 
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mine whether accused was criminally negligent, 9 ® 
grossly negligent, 97 reckless, 99 willful and reckless," 
or drove with a lack of due caution and circumspec¬ 
tion, 1 with reckless disregard for, or willful indiffer¬ 
ence to, the safety of others, 2 or with utter disregard 
of the rights of others, 3 or recklessly and wantonly ; 4 
whether the killing was intentional; 5 whether ac¬ 
cused's conduct constituted a wanton act equivalent 
to a wanton killing; 6 whether accused was driving 
while intoxicated or under the influence of intoxi¬ 
cating liquor; 7 the manner in which the motor ve¬ 


hicle of accused was operated; 3 the speed or ex¬ 
cessive or unlawful speed of accused's motor ve¬ 
hicle ; 9 whether accused was driving on the wrong 
side, or over the center line, of the highway, 10 
or failed to yield the right of way to a vehicle 
approaching from his right at an intersection; 11 
the lookout which accused maintained; 12 whether 
accused should have seen a particular object; 13 
whether accused was driving without lights ; 14 
whether accused gave warning of his approach to 
the scene of the accident; 16 whether the act of 


Intent from violation of law 

Where intent with which an offense 
is committed is an essential element 
of such offense, the operation of an 
automobile in a manner forbidden by 
law by a person charged with an of¬ 
fense takes the place of and supplies 
the unlawful intent, and it then be¬ 
comes a question of fact whether ac¬ 
cused was guilty of culpable negli¬ 
gence in operating an automobile up¬ 
on highway in violation of law — 
Lamb v. State, 105 P.2d 790, 70 Okl. 
Cr. 236. 

96. Ill —People v. Hansen. 38 N.E. 
2d 738, 378 Ill. 491 — People v. Ma¬ 
loney, 18 N.E.2d 885, 370 Ill 351- 
People v. Allen. 14 N E 2d 397. 308 
Ill. 368, certiorari denied Allen v. 
People of State of Illinois. 60 S.Ct. 
132, 308 US 611, 84 L Ed 436— 
People v. Ilerkless, 3 96 N E. 829, 
361 Ill 32—People v. Smaszcz, 176 
N E 768, 314 Ill. 494—People v. 
Toohey, 349 N.E 795, 319 Ill. 113. 

30 C.J. P 326 note 84. 

97. Cal —People v. Leitgeb, 176 P.2d 
384, 77 Cal App.2d 764. 

On trial without jury 

Accused’s guilt of gross negli¬ 
gence or recklessness in operation of 
vehicle is fact question for judge try¬ 
ing homicide case without jury.— 
State v. Porter, 146 So. 465, 176 La- 
673. 

98. Ariz.—Steffani v. State, 42 P.2d 
616, 45 Ariz. 210. 

Ind.— Roby v. State, 17 N.E 2d 800, 
215 Ind. 55. 

S.C.—State v. Dickerson, 184 S.E. 585, 
179 S.C. 239. 

99. Ind—Mlnardo v. State, 183 N.E. 
648, 204 Ind. 422. 

1. Cal.—People v. Amick, 125 P.2d 
25, 20 Cal.2d 247—People v. Poci- 
ask, 96 P.2d 788. 14 Cal.2d 679. 

8. Cal.—People v. Murray, 136 P.2d 
389, 68 Cal.App.2d 239. 

3. Ill.—People v. Peterson, 4 N.E.2d 
37, 364 Ill. 80—People v. Smaszcz, 
176 N.E. 768, 344 Ill. 494. 

4 . Ky. — Jones v. Commonwealth, 116 

S.W.2d 984, 278 Ky. 444. 

6* Conn.—State v. Goldberger, 173 

A. 216, 118 Conn. 444. 


6. Ala.—Rainey v. State, 17 So.2d 
687, 245 Ala. 458. 

7. Ala.—Roberts v. State, 21 So 2d 
289, 32 Ala App. 20, certiorari de¬ 
nied 21 So.2d 291, 246 Ala. 501— 
Broxlon v. State, 171 So. 390, 27 
Ala App. 298. 

Fla.—Graives v. State, 172 So. 716, 
127 Fla. 182. 

Ga.—Tnppe v. State, 36 S.E.2d 121, 
73 Ga.App. 322. 

Ill.—People v. Jeffers, 25 N.E.2d 35, 
372 Ill. 590, certiorari denied Jeffers 
v. People of State of Illinois, 60 S 
Ct. 1081, 310 US. 638. 84 L.Ed. 
1407—People v. Schneider, 200 N. 
E 321, 362 111. 478 

Me.—State v. Budge, 137 A. 244, 12C 
Me. 223, 53 A.L R 241. 

Okl—Dunham v. State, 143 P.2d 834, 
78 Okl.Cr. 54. 

S.C.—State v. Long, 195 S.E. 624, 186 
S.C. 439. 

Tex.—Ballard v. State. Cr., 202 S W. 
2d 682—Doyle v. State, 165 S W 2d 
906, 145 TexCr. 165—Moore v. 

State, 150 S W.2d 91, 141 TexCr. 
570—Derry v State, 99 S.W.2d 004, 
131 TexCr. 381—Collins v. State, 
94 SW.2d 443, 130 TexCr 386— 
Moore v. State, 81 S.W.2d 1015, 128 
Tex Cr. 459. 

Wis—State v. Hanks, 31 N.W.2d 696, 
252 Wis. 414. 

Whether motorist disabled by intoxi¬ 
cation 

N J.—State v. Linarducci, 3 A.2d 796, 
122 N.J.Law 137, affirmed 8 A.2d 
576, 123 N.J.Law 228. 

Sufficiency of observation of witness 
Whether witnesses who had given 
their opinion as to the driver’s so¬ 
briety had made an observation suf¬ 
ficient to Justify such opinion was 
question for jury.— State v. Linar¬ 
ducci, supra. 

Time of 

The weight of evidence that ac¬ 
cused drank whisky either three and 
one-half or four hours before acci¬ 
dent, or between five and one-half 
and six hours prior thereto, was for 
jury.—Crump v. State, 191 So. 475, 
29 Ala.App. 22, certiorari denied 191 
So. 478, 288 Ala. 439. 

8. N.J.—State v. Fairbrothers, 124 
A. 452, 99 N.J.Law 295. 
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Wash.—State v. Mooney, 16 P.2d 465, 
170 Wash. 2.60. 

9. Ala.—Wilson v. State, 28 So.2d 
646, 32 Ala.App. 591. 

Ariz.—Steffani v. State, 42 P.2d 615, 
45 Ariz. 210. 

Ill—People v. Jeffers, 25 N.E 2d 36, 
372 Ill. 590, certiorari denied Jef¬ 
fers v. People of State of Illinois, 
60 S.Ct. 1081, 310 U.S. 638, 84 L.Ed. 
1407. 

Ind —Minardo v. State, 183 N.E. 548, 
204 Ind. 422. 

Tex—Wallace v. State, 170 S.W.2d 
762. 145 Tex.Cr. 625. 

Wash.—State v. Mooney. 16 P.2d 455, 
170 Wash. 260. 

42 C.J. p 1363 note 87. 

Validity of statute 

Act declaring question whether one 
charged with negligent homicide was 
driving vehicle at immoderate speed 
one of fact for jury was held not un¬ 
constitutional as requiring prosecu¬ 
tor to request and magistrate to is¬ 
sue warrant of arrest, although hon¬ 
estly believing no crime was commit¬ 
ted.—People v. McMurchy, 228 N.W. 
723, 249 Mich. 147. 

10. Ala—Roberts v. State, 21 So.2d 
289, 32 Ala.App. 20, certiorari de¬ 
nied 21 So.2d 291, 246 Ala. 501. 

Miss—Shows v. State, 168 So. 862, 
175 Miss. 604. 

11. Tex.—Leavell v. State, 137 S.W. 
2d 40, 138 Tex.Cr. 471. 

12. Utah.—State v. Lake, 196 P. 
1015, 67 Utah 619. 

Xu time to avoid injury 
Whether accused saw deceased in 
time to avoid the injury was held for 
the jury.—Gore v. State, 114 So. 791, 
22 Ala.App. 136, certiorari denied Ex 
parte State ex rel. Attorney General, 
114 So. 794, 217 Ala. 68. 

13. Iowa.—State v. Graff, 290 N.W. 
97. 228 Iowa 169. 

14. Ala.—Roberts v. State, 21 So.2d 
289, 32 Ala.App. 20, certiorari de¬ 
nied 21 So.2d 291, 246 Ala. 601. 

15. Or.—State v. Miller, 243 P. 72. 
119 Or. 409, affirmed Miller v. State 
of Oregon, 47 S.Ct. 344, 273 U.S. 
667. 71 L.Ed. 825. 
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accused was an act of apparent danger of causing 
death; 18 the truth of accused's explanation of the 
accident; 17 the condition of the highway; 18 and 
the material circumstances surrounding the homi¬ 
cide. 19 

What accused under the circumstances might rea¬ 
sonably have assumed would be the conduct of 
decedent, and what inferences he might have been 
justified in drawing from his actions, are ques¬ 
tions for the jury on the evidence, and not mat¬ 
ters of law on which it is the duty of the court 
to instruct. 20 Under some statutes the penalty or 
punishment to be imposed is for the jury. 21 

Degree or grade of homicide. It is the province 
of the jury, if accused is found guilty, to deter¬ 
mine and fix by their verdict the degree or grade 
of homicide. 22 

§ 668. -Instructions 

a. In general 

b. Applicability to pleadings and evi¬ 

dence 


c. Statutes and ordinances 

d. Other offenses or grades or degrees of 

offense charged 

e. Requested instructions 

a. In General 

Proper Instructions as to the nature and elements of 
the offense charged and of the requirements for conviction 
thereof must be given In a prosecution for a death 
caused by the operation of a motor vehicle, or for an as¬ 
sault with intent to kill or murder. 

The rules relating to instructions in prosecutions 
for homicide generally, considered in Homicide §§ 
354-399, apply to a prosecution for causing death 
•by the operation of a motor vehicle, or for assault 
with intent to kill or murder, except in so far as 
the means and circumstances under and by which 
the crime is committed require instructions pe¬ 
culiar thereto. 23 The court should define accurate¬ 
ly the offense or offenses with which accused is 
charged, setting forth clearly the essential elements 
thereof and the law thereon. 24 This requires the 
court to give correct instructions on each issue 


16. Tex.—Ladd v. Slate. 27 S.W.2d 
1098, 115 Tex Cr 355. 

17. Ala.—Williams v. State. 7 So.2d 
611. 30 AlaApp 437. 

18. Ill.—People v. Jeffers, 25 N.E 2d 
36. 372 Ill. 690, certiorari denied 
Jeffers v. People of State of Illi¬ 
nois, 60 S.Ct. 1081. 310 U.S. 638, 
84 LEd. 1407. 

19. NJ—State v. Fairbrothers, 124 
A. 452. 99 N J.Law 295. 

Issues held for jury 

(1) Possession of liquor, whether 
knowingly or unwittingly, by accused 
motorist*—Slate v. Lockwood, 268 P. 
1016, 126 Or. 118. 

(2) Whether accused had his foot 
on the accelerator when his motor 
vehicle hit and killed the deceased.— 
State v. Lawson, 182 S.E. 692, 209 N. 
C. 59. 

(3) Whether deceased motorist 
gave signal for turn across road and 
whether accused could have seen sig¬ 
nal by reasonable care.—Bradford v. 
State. 146 So. 635. 166 Misb. 296. 

Conn.—State v. Campbell, 74 A. 
927, 82 Conn. 671, 135 Am.S.Il. 293, 
18 Ann.Cas. 236. 

fil. Ala.—Hyde v. State, 160 So. 237, 
230 Ala. 243. 

Power of court 

In prosecution for manslaughter in 
the second degree against accused, 
who waived trial by jury, court could 
not fix the punishment where a stat¬ 
ute provided that punishment on con¬ 
viction for manslaughter in the sec¬ 
ond degree shall be at “discretion of 
the Jury."—Powell v. State, 10 So.2d 
867, 80 Ala.App. 60S. 


Charge Imposing duty on jury held 
not erroneous 

Oa —Gammons v. State, 2 S.E 2d 205, 
59 Ga App 769. 

22. Okl.—Clapp v. State, 120 P.2d 
381, 73 Okl Cr 261, reversed on re¬ 
hearing on other grounds 124 P. 
2d 267. 74 Okl Cr. 144—Philby v. 
State. 76 P.2d 412, 64 Okl.Cr. 1. 

23. Utah.—State v. Lingman. 91 P. 
2d 467, 197 Utah 180. 

42 C J. p 1363 note 92. 

Instructions held confusing 
Ill.—People v. Sikes, 159 N.E. 293, 
328 111. 64. 

Instructions held not misleading 

(1) In prosecution for homicide. 
Tex—Norman v State, 52 S W.2d 

1051, 121 Tex.Cr. 433. 

Utah —State v Newton. 144 P.2d 290, 
105 Utah 561. 

(2) In prosecution for assault 
with intent to murder.—Payne v. 
State, 40 S.E.2d 759, 74 Ga.App. 646. 

24. Mich. — People v. Silver, 4 N.W. 
2d 687, 302 Mich. 359—reople v. 
Connor, 294 N.W. 74, 295 Mich. 1. 

42 C.J. P 13G4 note 93. 

Instructions held proper 

(1) Generally.—Jones v. Common¬ 
wealth, 116 S.W.2d 984, 273 Ky. 444. 

(2) On murder.—Jones v. State, 75 
S.W.2d 683, 127 Tex.Cr. 227. 

(3) Defining murder In third de¬ 
gree.—State v. Shepard, 214 N.W. 280, 
171 Minn. 414. 

(4) On manslaughter. 

Cal.—People v. Lcutholtz, 283 P. 292, 
102 Cal.App. 493. 

Ill.—People v. Jeffers, 25 N.E. 2d 35, 
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372 Ill 590, certiorari denied Jeffers 
v. People of State of Illinois, 60 S. 
Ct. 1081. 310 US 638, 84 LEd. 1407. 
Kan.—State v. Harrison, 249 P. 623, 
121 Kan 670. 

N.C.—State v. Dills, 167 S E 459. 204 
NC 33. 

Or.—State v. Boag, 59 I\2d 306, 154 
Or. 364. 

(5) On manslaughter while intoxi¬ 
cated.—Roddenberry v. State, 11 So. 
2d 582, 152 Fla. 197, appeal dis¬ 
missed Roddenberry v. State of Flor¬ 
ida, 63 S.Ct 266, 317 U.S. 600, 87 L. 
Ed 490, rehearing denied 63 S.Ct. 440, 
317 U.S. 713, 87 L.Ed 568 

(6) On involuntary manslaughter. 
Iowa.—State v. Graff, 290 N.W. 97, 

228 Iowa 159. 

Mich.—People v. Warden, 289 N.W. 
328, 291 Mich. 276. 

N.C.—State v. McMahan, 45 S.E.2d 
340, 228 N.C. 293 

Pa.—Commonwealth v. Armstrong, 
Quar.Sess., 27 Wash Co. 265. 

Tenn—Gentry v. State, 198 S.W.2d 
643, 184 Tenn. 299. 

Utah.—Slate v. Rasmussen, 68 P.2d 
176, 92 Utah 367. 

Va.—Albert v. Commonwealth, 27 S. 
E.2d 177, 181 Va. 894. 

(7) On negligent homicide.—State 
v. Carlsten, 136 P.2d 183, 17 Wash. 
2d 673. 

(8) On assault with intent to mur¬ 
der.—Lamb v. State, 105 F.2d 799, 
70 Okl.Cr. 236. 

(9) Instruction authorizing convic¬ 
tion of accused as aider and abettor, 
even though he did not drive the 
truck at time of collision.—Fltzhugh 
v. State, 179 S.W.2d 173, 207 Ark. 117. 
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the jury is to consider, 2 ® on the burden of proof, 26 
the standards of proof required, 27 reasonable 
doubt, 28 proximate cause, 29 and the character of 
act or conduct necessary to be found in order for 
accused to be convicted of the offense charged. 30 


It is also necessary, where such matters are in is¬ 
sue, to give correct instructions relative to the 
character or degree of negligence required for con¬ 
viction, 31 and, likewise, to give correct instruc- 


(10) Other instructions held proper 
nee 42 C.J. p 1363 note 92 [a]. 
Instruction* held Improper 

(1) As to assault with Intent to 
kill.—State v. Wagoner, 256 P. 959, 
123 Kan. 586. 

(2) As to manslaughter. 

Me—State v. Budge, 137 A. 244, 126 
Me. 223, 53 A.L.R. 241. 

Miss.—Reynolds v. State, 24 So.2d 
781, 199 Miss. 409. 

(3) As to Involuntary manslaugh¬ 
ter. 

Ky.—Roberts v. Commonwealth, 95 
S.W 2d 23, 264 Ky. 545. 

Pa—Commonwealth v Aurlck, 10 A 
2d 22, 138 Pa Super. 180. 

W.Va.—Slate v. Lawson, 36 S E 2d 
26, 128 W.Va. 136. 

42 C.J. p 1363 note 92 [b]. 

(4) As to manslaughter In first 
degree. 

Okl.—Ilall v. State, 169 P.2d 283. 8 
OklCr. 310. 

(5) As to murder-—Freeman v. 
State. 27 S.W.2d 162, 114 Tex.Cr. 624 
Omissions held erroneous 

(1) Omission of instruction on mo¬ 
torist's statutory duty to come to a 
complete stop when meeting school 
bu.s which had stopped on highway. 
—Commonwealth v. Mullins, 176 S. 
W 2d 403. 296 Ky. 190. 

(2) Omission from Instructions of 
requirement that jury must find that 
accused intentionally did or omitted 
something which he should not have 
done or omitted and that accused 
consciously realized that his conduct 
would in all probability produce re¬ 
sult actuully produced —Slate v. 
Bates, 271 N.W. 765, 65 S.D. 105. 

(3) Omission of requirement that 
fear of felonious assault by deceased 
who jumped from vehicle because of 
accused’s attempt to commit violent 
injury on her was reasonable, or 
that her act in jumping was reason¬ 
able under circumstances and natu¬ 
rally tended to destroy life.—Patter¬ 
son v. State, 184 S.E 309, 181 Ga 698. 

(4) Other omissions held erroneous 
see 42 C.J. p 1364 note 93 [a]. 

25. Instructions hold proper 

Ga.—Hunter v. State, 16 S E 2d 600, 
65 Ga.App. 766. 

N.C.—State v. Leonard, 141 S.E. 736, 
195 N.C. 242. 

S.C.—State v. Staggs, 195 S.E. 130, 
186 S.C. 161—State v. Dixon, 186 
S.E. 631. 181 S.C. 1. 

Instructions held erroneous 
U.S.—Lilly v. State of West Virginia, 
C.C.A.W.V&., 29 F.2d 61. 


26. N C.—State v. Brooks, 186 S.E. 1 
237, 210 N.C. 273. 

27. N.T.—People v. Hoh, 3 N.Y.S 2d 
72, 254 App.Div 588. 

28. Ala.—Estes v. State, 93 So. 217, 
18 Ala.App. 606. 

42 C J. p 1364 note 94. 

Instructions held proper 
Ky.—Jones v. Commonwealth, 116 S 
W.2d 984, 273 Ky. 444. 

Okl.—Tucker v. State, 92 P.2d 595, 
66 Okl.Cr. 335. 

Tex.—Jones v. State, 76 S.W.2d 683, 
127 Tex.Cr. 227. 

42 C.J. p 13G4 note 92 Ta]. 

29. Idaho—State v. Monteith, 20 P. 
2d 1023, 63 Idaho 30. 

N.M.—State v. Sisncros, 82 P.2d 274, 
42 N.M. 500. 

Okl—Hall v. State, 159 P.2d 283, 80 
OklCr. 310. 

Tex—Sheffield v. State. 72 S.W.2d 
245, 126 Tex Cr. 370. 

42 C J. p 1364 note 95. 

Death result of shock or fright 
La.—State v. Lee, 156 So. 801, 180 
La. 494. 

Instructions held sufficient 

Idaho—State v Gee, 284 P. 815, 48 
Idaho 688. 

Iowa.—State v. Graff, 290 N.W. 97, 
228 Iowa 159. 

N.C—State v. Dills, 167 S.E 459, 204 
NC. 33. 

Tex—Jones v. State, 75 S.W 2d 683, 
127 Tex Cr 227. 

42 C J. p 1364 note 95 [«■]• 

Instructions held erroneous 

(1) Generally. 

N.C.—State v. Whaley, 132 S.E. 6. 
191 N.C. 387. 

Pa — Commonwealth v Auriek, 10 A. 

2d 22, 138 Pa.Super. 180. 

W.Va—State v. Lewis, 174 S.E. 483, 
115 W.Va. 1. 

(2) Instruction on theory that fail¬ 
ure of accused to have a permit to 
transport building along county road 
justified conviction, ^here such fail¬ 
ure did not contribute to the death 
of deceased.—State v. Ramser, 136 
P.2d 1013, 17 Wash.2d 681. 

Instruction held unnecessary where 
the undisputed evidence shewed that 
decedent came to his death through 
the concurrent and united action of 
his own and defendant’s cars which 
were in collision.—People v. Halbert, 
248 P. 969, 78 Cal.App. 598. 

30. Iowa.—State v. Graff, 290 N.W. 
97, 228 Iowa 159. 

Tex.—Brown v. State, 279 S.W. 837, 
103 Tex.Cr. 35. 

Wash.—State v. Dickert, 79 P.2d 328, 
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194 Wash. 629—State v. Mooney, 
16 P.2d 456. 170 Wash. 260. 

Murder 

(1) Charge allowing consideration 
of reckless driving, while intoxicated, 
in determining driver’s guilt of mur¬ 
der was held correct.—Reed v. State, 
142 So. 441, 25 Ala.App. 18, certio¬ 
rari denied 142 So. 442, 225 Ala. 219. 

(2) An instruction authorizing a 
conviction for murder without re¬ 
quiring a finding that accused’s act 
naturally tended to destroy life was 
held erroneous—Patlerson v. State, 
184 SE. 309, 181 Ga. 698. 

Voluntary manslaughter 

Specification in voluntary man¬ 
slaughter instruction that operation 
of automobile was in manner reason¬ 
ably calculated to endanger lives of 
persons on highway rather than life 
of decedent was held not error.— 
Dublin v. Commonwealth, 86 S.W.2d 
13G, 260 Ky. 412. 

Involuntary manslaughter 

(1) What instruction should con¬ 
tain stated 

Pa.—Commonwealth v. Gill, 182 A. 

103, 120 Pa Super. 22. 

W.Va—State v. Lawson, 36 S.E.2d 
26, 128 W.Va 136. 

(2) Instruction held proper. 

Tenn —Trentham v. State, 20C S.W. 

2d 291, 185 r JVnn. 271—McGoldrick 
v. State, 21 S.W 2d 390, 159 Tenn. 
667. 

Va—Albert v. Commonwealth, 27 S. 
E 2d 177, 181 Va. 894. 

(3) Instru<tion held erroneous.— 
Commonwealth v. Auriek, 19 A.2d 
920, 342 Pa. 282 

(4) Instruction that involuntary 
manslaughter involves wanton and 
reckless disregard for safety of oth¬ 
ers was held not error for not substi¬ 
tuting "lives" ior "safety.” — State v. 
Richardson, 240 N.W. 695, reheard 
249 N W. 211, 216 Iowa 809. 

31. Cal.—People v. Wilson, 177 P 2d 
567, 78 Cal.App.2d 108. 

30 C J. p 408 note 30 [h]. 

Instructions held proper 
(1) Generally. 

Colo—Rinehart v. People, 95 P.2d 10, 
105 Colo. 123. 

D.C.—Nestlerode v. U. S., 122 F.2d 
56, 74 App.D.C. 276. 

N.C.—State v. Fields, 19 S E 2d 486, 
221 NC. 182—State v. Harvell, 167 
S.E. 459. 204 N.C. 32. 

S.C.—State v. Staggs, 195 S.E. 130, 
186 S.C. 161. 

Tenn.—Trentham v. State, 206 S.W. 
2d 291. 185 Tenn. 27L 
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tions as to culpable negligence, 8 * driving while in¬ 
toxicated or under the influence of intoxicating liq¬ 
uor, 33 the duties of accused in the operation of his 
motor vehicle, 84 the right of others to use the high¬ 


way, 86 the character of lights required, 86 the law 
of the road, 87 speed, or excessive or unlawful 
speed, 88 the failure of accused to give aid to de- 


Va.—Bell v. Commonwealth, 196 S.E. 
676, 170 Va. 697. 

(2) Instruction stating required 
standard of conduct.—People v. Mur¬ 
ray, 136 P.2d 389, 68 Cal.App 2d 239 

(3) Instruction announcing that it 
was negligent to operate automobile 
in violation of law.—Wells v. State, 
139 So. 859, 162 MIsb. 617. 

(4) Instruction that violation of 
statute law was negligence per se 
and was as matter of law some evi¬ 
dence of wantonness and gross neg¬ 
ligence.—State v. Dixon, 186 S.E. 531, 
181 S.C. 1. 

(6) Instruction charging that mo¬ 
torist was negligent if he drove 
against pedestrian standing in poor¬ 
ly lighted safety zone because he 
did not see her.—People v. Good, 282 
N.W. 920, 287 Mich. 110. 

(6) Instructions relative to crim¬ 
inal negligence. 

Ill.—People v. Hansen, 38 N.E.2d 738, 
378 Ill. 491. 

Iowa.—State v. Hall, 11 N.W.2d 481, 
233 Iowa 1268. 

N.C.—State v. Durham. 161 S.E. 398, 
201 N.C. 724. 

Utah.—State v. Bleazard, 133 P.2d 
1000, 103 Utah 113. 

(7) Instructions on evidence prop¬ 
er for Jury to consider.—People v. 
Pociask, 96 P.2d 788, 14 Cal.2d 679. 

instructions held erroneous 

(1) Generally. 

Pa.—Commonwealth v. Gill, 182 A. 

103, 120 Pa.Super. 22. 

W.Va.—State v. Dawson, 36 S.E 2d 
26, 128 W.Va. 136. 

(2) Instruction stating care re¬ 
quired in civil actions.—People v. 
Sackett. 37 N.Y.S.2d 748, 265 App.Div. 
867. 

(3) Instruction on trial for man¬ 
slaughter where criminal negligence 
was not explained.—People v. Sikes, 
159 N.E. 293, 328 Ill. 64. 

(4) Instruction as to negligence 
for failure to stop for red traffic 
light.—People v. Silver, 4 N.W. 2d 
687, 302 Mich. 359. 

(5) Charge that manslaughter may 
result from negligence, meaning fail¬ 
ure to use reasonable care.—State v. 
Harlow. 140 A. 438, 6 N.J.Misc. 149. 

(6) Instructions in prosecution for 
involuntary manslaughter which 
failed to differentiate between civil 
and criminal responsibility for neg¬ 
ligence.—Cain v. State, 190 S.E. 371, 
66 Oa.App. 876. 

(7) The word "gross" as applied to 
negligence and carelessness should 
have been omitted from Instruction 


on involuntary manslaughter, and 
words "negllgeiUly and carelessly" 
only should have been used and de¬ 
fined to mean failure to exercise ordi¬ 
nary care instead of slight degree of 
care.—Sloan v. Commonwealth, 104 
S.W.2d 988, 268 Ky. 241. 

32. N.Y.—People v. Hoh, 3 N.Y.S.2d 
72, 254 AppDiv. 588. 

42 C.J. p 1364 note 96 
Proper instruction stated 
Miss—Smith v. State, 20 So.2d 701, 
197 Miss. 802, 161 A.D.R. 1. 
Instruction defining lesser degree 
of negligence is not required where 
culpable negligence was fairly de¬ 
fined—State v. Studebaker, 66 S W 2d 
877, 334 Mo. 471. 

Instructions held sufficient or not 
erroneous 

Mo—Slate v. Bolle. 201 S W 2d 158- 
State v. Studebaker, 66 S W 2d 877, 
334 Mo. 471—State v. Murphy, 23 S 
W.2d 136. 324 Mo. 183. 

42 C.J. p 1364 note 96 [a]. 
Instructions held improper 

(1) Generally. 

Iowa.—State v. Clark. 196 N.W. 82, 
196 Iowa 1134. 

Miss—Reynolds v. State. 24 So.2d 
781, 199 Miss. 409—Smith v. State, 
20 So.2d 701, 197 Miss 802. 161 A. 

D. R. 1—McKinney v. State, 18 So. 
2d 446, 196 Miss. 826—Shows v. 
State, 168 So. 862, 175 Miss 604 

Mo—State v. Melton, 33 S W 2d 894, 
326 Mo. 962—State v. Millin, 300 S. 
W. 694, 318 Mo 553. 

N.Y.—People v. Pace, 221 N.Y.S. 778, 

220 AppDiv. 495—People v Angelo, 

221 NYS 47, 219 AppIMv. 646, 
affirmed 159 N.E. 391, 246 NY. 4'51. 

NC—State v. Cope, 167 S E. 456, 204 
N.C. 28. 

(2) Instruction requiring that ac¬ 
cused be without any negligence for 
acquittal of murder charge on ground 
of accident was held erroneous where 
statute required acquittal if accused 
was free from culpuble negligonce.— 
Weaver v. State, 21 S.E.2d 542, 67 
Ga.App. 692. 

33. Ill.—People v. Schneider, 200 N. 

E. 321, 362 Ill. 478. 

Instructions hold proper 

(1) Generally. 

Cal.—People v. Aguilar, 35 P.2d 137, 
140 Cal.App. 87, hearing denied 35 
P.2d 142, 140 Cal.App. 87—People 
v. McKee. 261 P. 675, 80 Cal.App. 
200 . 

Fla.—Roddenbcrry v. State, 11 So. 2d 
582, 152 Fla. 197, appeal dismissed 
Roddenberry v. State of Florida, 
63 SCt. 266, 317 U.S. 600, 87 D. 
Ed. 490, rehearing denied 63 S.Ct. 
I 440, 317 U.S. 713, 87 L.Ed. 668. 
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Mich.—People v. Beauchamp, 245 N. 

W. 784, 260 Mich. 491. 

Tex.—Darnell v. State, 74 S.W.2d 
1013, 127 Tex Cr. 100. 

42 C.J. p 1363 note 92 [a] (1). 

(2) Instruction defining "intoxicat¬ 
ed."—Rinehart v. People, 95 P.2d 10, 
105 Colo. 123. 

(3) Instruction that "intoxicated" 
and "under influence of intoxicating 
liquor" are synonymous terms, not¬ 
withstanding definition of such terms 
was not necessary.—Moynahan v. 
State, 146 S.W.2d 376, 140 Tex.Cr. 
540. 

(4) Instruction that drunkenness 
or temporary Insanity caused by the 
particular debauch should not relieve 
accused, who had voluntarily become 
drunk, from criminal responsibility 
or reduce the crime from second de¬ 
gree murder to manslaughter.— 
Nestlerode v. U. H.. 122 F.2d 66, 74 
AppIXC. 276. 

(5) Charge that accused need only 
be shown to have been under influ¬ 
ence of some intoxicant, whether or 
not drunk, was held proper.—Chap¬ 
man v State, 151 S.E. 410, 40 Gu. 
App. 725. 

Instruction held not required on 

intoxication requiring acquittal of 
charge of murder in third degree.— 
State v. Shepard. 214 N.W. 280, 171 
Minn. 414. 

34. Instruction on duty when pass¬ 
ing another held erroneous.—Dadd v 
State, 27 S.W.2d 1098, 116 Tex.Cr. 
355. 

35. Pedestrian 

Instruction that a pedestrian has 
the same right under the law to use 
a public highway as any person trav¬ 
eling in an automobile or other 
means of transportation was held 
correct.—Fox v. State, 165 S.W.2d 
733, 145 Tex.Cr. 71. 

36. Pa.—Commonwealth v. Aurlck, 
10 A.2d 22, 138 Pa.Super. 180. 

Va.—Bell v. Commonwealth, 196 S.E. 
675, 170 Va. 697. 

37. Instructions held proper 
Cal.—People v. Marconi, 5 P.2d 974, 

118 Cal.App. 683. 

Ga.—Kelly v. State, 10 S.E.2d 417. 

63 Ga.App. 231. 

Instructions held erroneous 
N.C.—State v. Toler, 142 S.E. 715, 195 
N.C. 481. 

38. N.J.—State v. Kellow, 53 A.2d 
796, 136 N.J.Law 1, affirmed 57 
A.2d 389, 136 N.J.Daw 633. 

42 C.J. p 1363 note 92 [a] (3), [b]. 
Character of vehiole 
Accused was held entitled to in¬ 
struction that state had burden to 
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ceased, 89 unavoidable accident, 40 justifiable and 
excusable homicide, 41 and the negligence or con¬ 
tributory negligence of deceased or others. 42 

Definition of terms . Where the pleadings and 
evidence make them material, the court should de¬ 
fine the terms “gross negligence,” “reckless,” “wan¬ 
ton,” and other such technical terms. 43 

Construction as a whole . In view of the rule 
that the entire law of the case need not be stated 
in a single instruction and that all the instructions 
must be considered together, a particular instruc¬ 
tion omitting some element of the offense or the 


finding is not erroneous where such matter is fully 
covered by other instructions. 44 

b. Applicability to Pleadings and Evidence 

The Instructions should be applicable to the Issues 
raised In the pleadings and be supported by the evidence. 

The instructions should conform to the indict¬ 
ment, information, or affidavit and to the evi¬ 
dence, 46 and also should fully and fairly declare 
the law applicable to any defense offered by ac¬ 
cused which is supported by the evidence and rais¬ 
es an issue of fact favorable to him. 40 Thus an 
instruction is erroneous and should not 'be given 


show beyond reasonable doubt that 
vehicle was of character to which 
speed limit statute applied—State v. 
Brooks, 186 S.E 237, 210 N C. 273. 
Instruction, held not misleading 1 
Mich.—People v. Campbell, 212 N.W. 

97. 237 Mich. 424. 

Inst ructions held proper 

(1) Generally. 

Cal.—People v. Wilson. 177 P.2d 567. 
78 Cal.App.2d 108. 

Pa—Commonwealth v. Kurtz, 33 Pa. 
Dist. & Co. 661. 

Tenn.—McGoldrick v State. 21 S.W. 
2d 390, 159 Tenn. 667. 

(2) Instruction that violation of 
statute relating to speed was negli¬ 
gence per so and some evidence of 
gross negligence.—State v. Dixon, 186 
SE 531. 181 SC. 1. 

(3) Instruction authorizing con¬ 
sideration of evidence of skid marks 
in determining speed of car.—State 
v. Kollow, 53 A 2d 796, 136 N.J.Law 
1, affirmed 57 A 2d 389, 136 N.J.Law 
633. 

Instructions held erroneous 

(1) Generally. 

Miss.—Bradford v. State, 127 So 277, 
158 Miss. 210. 

N.C.—State v. Webber. 185 S.E. 659, 
210 N.C. 137. 

Utah—State v. Lingman, 91 P.2d 
457, 97 Utah 180. 

(2) Instruction, conflicting with 
statute, that violation of statute 
with respect to speed was negligence 
per se—People v. Spence, 231 N.W. 
126, 250 Mich. 573. 

(3) Instruction on speed of auto¬ 
mobile remote from place of killing. 
—reople v. Campbell. 212 N.W. 97, 
237 Mich. 424. 

39. Instructions held proper 

Cal.—People v. Johnston, 269 P. 560, 
93 Cal.App. 484. 

40. Ky.—Jones v. Commonwealth, 
281 S.W. 164, 213 Ky. 366. 

42 C.J. p 1363 note 92 [a] (2) f p 1364 
note 97. 

tt. Fla.—Graives v. State, 172 So. 
716, 127 Fla. 182. 


42. Kan.—State v. Bowser, 261 P. 
846, 124 Kun 556. 

42 C.J. p 1364 note 98. 

Propriety of refusal to give request¬ 
ed instruction setting up contribu¬ 
tory negligence as a defense see 
infra subdivision c of this section. 
Instructions held proper 

(1) Generally. 

Iowa—State v. Williams, 28 N.W.2d 
514, 238 Iowa 838. 

Kan—State v Phelps, 110 P.2d 755, 
153 Kan. 337. 

N.J.—State v. Kellow. 53 A.2d 796, 
136 N J Law 1. affirmed 57 A.2d 
389, 136 N J Law 633. 

N.C.—State v. Palmer, 147 S E. 817, 
197 NC 135. 

Tenn.—Gentry v. State, 198 S.W.2d 
643, 184 Tenn. 299. 

(2) Instruction that contributory 
negligence is no defense. 

Cal - -People v. Pociask, 96 P 2d 788, 
14 Cal.2d 679—People v. Von Eck- 
artsberg, 23 P.2d 819, 133 Cal App 
1—People v. Leutholtz, 283 P. 292, 
102 Cal App. 493. 

Instruction held erroneous 

N.C —Slate v. Eldridge, 150 S.E. 125, 
197 N.C. 626. 

Instruction held misleading 

Pr —Commonwealth v Ameeca, 00 A. 
2d 725, 160 Pa.Super. 257. 

43. Ky.—Jones v. Commonwealth, 
281 S.W. 164, 213 Ky. 350. 

42 C.J. p 1364 note 99. 

Instruction held proper 

(1) Instruction defining “reckless.” 
—State v. Bolsinger, 21 N.W.2d 480, 
221 Minn. 154. 

(2) Instruction defining “involun¬ 
tary manslaughter” was not errone¬ 
ous for failing to charge that “cul¬ 
pable indifference” must be indiffer¬ 
ence to life, as distinguished from 
indifference to safety, of others.— 
State v. Richardson, 249 NW. 211, 
216 Iowa 809. 

(3) Other instructions held proper 
see 42 C.J. p 1364 note 99 [a]. 

Failure to define “reckless” as well 
as “wanton” in instruction on volun¬ 
tary manslaughter was held not er¬ 
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ror.—Dublin v. Commonwealth, 86 
S.W.2d 136, 260 Ky. 412. 

44. Okl.—Hall v. State. 159 P.2d 283, 
80 Okl.Cr. 310. 

42 C.J. p 1364 note 2. 

45. Cal.—People v. Tennis, 198 P.2d 
5, 85 Cal.App.2d 521. 

Tenn —Hurt v. State, 201 S.W.2d 988, 
184 Tenn. 608. 

Charge in harmony with state’s 
theory as alleged In a proper plead¬ 
ing and as supported by the evidence 
is generally correct.—State v. Lock- 
wood, 268 P. 1016, 126 Or. 118. 

Permissible instruction, stated In 
manslaughter prosecution.—State V. 
Lingman, 91 P.2d 457, 197 Utah 180. 
Allegations sufficient to support In¬ 
structions 

Allegation in bill of particulars 
charging willful and wanton disre¬ 
gard for the rights and safety of 
one who was driving an automobile 
in intersection was held sufficient to 
support an instruction based on evi¬ 
dence of failure to yield right Of 
way—State v. Lingman, supra. 
Instructions held proper 

(1) Charge relative to control of 
vehicle while passing pedestrian, in 
prosecution for killing another by 
driving automobile in intoxicated 
condition—lleatley v. State, 147 S.E. 
784, 39 Ga.App 550. 

(2) Instruction on murder with 
malice.—Brewer v. State, 143 S.W.2d 
599, 140 Tex.Cr. 9. 

(3) Instruction with reference to 
ordinary negligence in case where the 
pleadings charged gross negligence. 
—People v. Wilson, 177 P.2d 667, 78 
Cal App 2d 108. 

Instructions held Improper 
Cal.—People v. Okada, 58 P.2d 967, 
14 Cal.App.2d 660. 

46. Idaho.—State v. Moultrie, 254 P. 
520, 43 Idaho 766. 

Tex—McKee v. State, 102 S.W.Id 
1058, 132 Tex.Cr. 67. 

Defense based on epilepsy 

In prosecution for negligent homi¬ 
cide by automobile with defense that 
epilepsy caused accused to be uncolb* 
scious from the time of his depar* 
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'which authorizes a conviction on the basis of acts 
not alleged, 47 as where it does not limit the jury 
to the acts of negligence alleged, 48 or is on the stat¬ 
utory duty of a driver to stop and give his name 
or render assistance in case of an accident, where 
accused is not charged with violation of such stat¬ 
ute. 49 Also instructions are erroneous and should 
not be given which are without support in the evi¬ 
dence, 60 such as instructions as to a grade or de¬ 
gree of homicide not supported by the evidence, 61 
or on issues or a state of facts not supported there¬ 
by, 62 or which imply unproved facts, 63 or which 
authorize the jury to make findings which are not 


supported by the evidence, 64 or which are as to the 
care or duty of a driver under circumstances which 
do not appear in the evidence. 66 Where there is no 
evidence to support certain acts charged in an in¬ 
dictment, they should be withdrawn from the 
jury. 66 On the other hand, instructions are proper 
which authorize a conviction on any of several acts 
charged, each of which is sufficient to support the 
offense charged. 67 

Under the pleadings and evidence of various 
cases, particular instructions have been held war¬ 
ranted, 58 including instructions relative to death 
caused by misadventure or unavoidable accident, 69 


ture on the drive until after the acci¬ 
dent, instruction should have author¬ 
ized acquittal if accused was uncon¬ 
scious at the time of the accident, 
and such state of being had wholly 
or to a material extent overtaken him 
before leaving.—People v. Freeman, 
142 P.2d 435, 61 Cal.App.2d 110. 

Instruction to ignore defense if 
jury did not believe evidence relative 
thereto was held proper.—People v. 
Freeman, supra. 

Failure to Instruct on defense held 
error 

(1) Generally.—Eason v. State, 
Tex.Cr., 198 S.W.2d 890. 

(2) On law governing withdrawal 
from, or abandonment of, unlawful 
enterprise.—State v. Fair, 40 S.E.2d 
634, 209 SC 439. 

Qualification of instruction relative 
to accused's right in emergency was 
held to nullify it to such an extent 
as to constitute error—State v. 
Moultrie, 264 P. 620. 43 Idaho 766. 

Evidence held insufficient to raise 
defense of accident so that failure 
to instruct thereon was not error.— 
Biscamp v. State, 154 SW.2d 466, 142 
Tex.Cr. 401. 

Instructions held proper 

Va.—Bell v. Commonwealth, 196 S.E. 

675, 170 Va. 697. 

Instructions held erroneous 
Cal—People v. Freeman, 142 P.2d 
435. 61 Cal.App.2d 110. 

417. Cal —People v. Banks, 62 P.2d 
160, 17 Cal.App.2d 608—People v. 
Okada. 68 P.2d 967, 14 Cal.App 2d 
660. 

S.D.—State v. McNabb, 246 N.W. 291, 
61 S.D. 100. 

Tex.—Murray v. State, 18 S.W.2d 921, 
118 Tex.Cr. 98. 

48 . D.C.—Sinclair v. U. S.. 265 F. 
991, 49 App.D.C. 351. 

49. Wash.—State v. VanslUko, 208 
P. 84, 120 Wash. 659. 

80. Tex.—Burton v. State, 55 SW.2d 
813. 122 Tex.Cr. 363. 


61. Ky—Middleton v. Common¬ 
wealth, 202 S.W.2d 610, 304 Ky. 
784. 

Murder 

Ky.—Jones v. Commonwealth, 2S1 
S.W. 164, 213 Ky. 356. 

Pa.—Commonwealth v. Mayberry, 
138 A. 686, 290 Pa. 195. 

52. Idaho—State v Brooks, 288 P. 
894, 49 Idaho 404. 

Instruction held not required or an- 
thorlzed 

(1) On condition or emergency un¬ 
der which driving on left-hand half 
or center of highway would be ex¬ 
cusable or proper. 

Cal—People v. Tennis, 3 93 P 2d 5, 86 
Cal.App 2d 521. 

Minn—State v. Pucnt, 269 NW. 872, 
198 Minn. 175. 

(2) On conduct of accused In emer¬ 
gency—State v. Gee, 281 P. 845, 48 
Idaho 688. 

(3) On conspiracy between accused 
and person riding wi<h accused at 
time of accident—McCorkJe v. State, 
7 S.E 2d 332, 61 Ga.App. 743. 

(4) On excusable homicide.—State 
v. Bolle, Mo, 201 S W 2d 158. 
Instructions held erroneous 

(1) Instruction that speed was evi¬ 
dence. of reckless driving—People v. 
Pace, 21 N.Y.S. 778, 220 App Div. 495. 

(2) Instruction including factor of 
drunken driving where there was no 
evidence that accused was drunk.— 
Hurt v. State, 201 S.W.2d 988, 184 
Tenn. 608. 

(3) Instructions as to speed limits 
in business and residential districts, 
where there was no evidence that 
district in which accident happened 
was sign-posted as either business 
or residential district.—reople v. 
Okada, 58 P.2d 967, 14 Cal.App.2d 
660. 

53. Cal.—People v. Okada, supra. 

54L Pa.—Commonwealth v. Aurick, 
10 A.2d 22, 138 Pa.Super. 180. 

55. Mich.—People v. Campbell, 212 
N.W. 97. 237 Mich. 424. 


56. Utah—State v. Assenberg, 244 
P. 1027, 66 Utah 673. 

Excessive speed 

Wyo.—Thompson v. State, 283 P. 151. 
41 Wyo. 72. 

57. Cal.—People v. Goodale, 91 P.2d 
163, 33 Cal.App 2d 80 

Wyo—Thompson v. State, 283 P. 163, 
41 Wyo. 72. 

Unanimous agreement on particular 
acts 

Instruction was held not erroneous 
where the court Instructed that, in 
order to convict, the Jury must unan¬ 
imously agree that accused commit¬ 
ted one or more of the nets charged. 
—State v. lileazard, 333 P.2d 1000, 
103 Utah 113. 

Instructions held sufficient 

Utah.—State v. Itasmussen, 68 P.2d 
176, 92 Utah 357. 

58. Utah.—State v. Lingman, 91 P. 
2d 457, 197 Utah 180. 

Cause of death. 

(1) Instruction that accident was 
cause of death of woman who died 
while being operated on was proper 
where the accident necessitated the 
operation—State v. Medlin, 197 S.W. 
2d 626, 355 Mo. 564. 

(2) Instruction on whether unlaw¬ 
ful act of accused caused the death 
of deceased has been held proper.— 
State v. Brown, 32 S.E.2d 825, 205 S. 
C. 514. 

Instructions held proper 

(1) Instruction as to where de¬ 
ceased was when struck.—State v. 
Lin&rducci, 3 A.2d 796, 122 N.J.Law 
137, affirmed 8 A.2d 676, 123 A.L.R. 
228. 

(2) Instruction on manslaughter 
in fourth degree for death of com¬ 
panion killed when automobile ran 
into ditch.—Christie v. State, 248 N. 
W. 920, 212 Wis. 136. 

59. Ky.—Lowe v. Commonwealth, 
181 S.W.2d 409, 298 Ky. 7. 

Va.—Bell v. Commonwealth, 196 S. 

E. 675, 170 Va. 597. 

Tire blow out 

S.C.—State ▼. Brown, 82 8.E.2d 825, 
205 S.C. 514. 
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the specification of certain acts as constituting reck¬ 
less driving, 60 accused's negligent, reckless, and 
wanton operation of the vehicle, 61 the care required 
to be exercised by accused in the operation of his 
vehicle, 66 the duty of accused to sound his horn, 63 
the speed of accused's vehicle, 6 * or the intoxication 
of accused. 66 

c. Statutes and Ordinances 

The court may include In its instructions a statement 
of any valid statute or ordinance, or the substance there¬ 
of, relative te the operation of motor vehicles which Is 
applicable to the facts of the case as developed by the 
evidence. 

At the trial of a person charged with causing 
the death of another by the operation of a motor 
vehicle the court may read to the jury, or give the 
substance of, any valid statute or ordinance rela¬ 
tive to the operation of motor vehicles which is ap¬ 
plicable to the facts of the case as developed by 
the evidence, 66 even though a violation of such 
statute or ordinance is not specifically alleged in 
the indictment or information. 67 However, it has 
been held that an ordinance or statute should not 
be embodied in the instructions where the pleadings 
do not make its violation a basis of the offense 


charged 63 or where there is no evidence in the 
case which would make the statute applicable there¬ 
in. 69 Also, in a prosecution founded on criminal 
negligence, an ordinance making every accident a 
violation of the city laws should not be embodied 
in the instructions. 70 Instructions which incorpo¬ 
rate statutory provisions expressly made inapplica¬ 
ble to acts committed in driving a motor vehicle 
are erroneous. 71 It is error to read to the jury a 
statute applicable only under circumstances which 
do not appear in the case, without plainly indicat¬ 
ing that it does not apply. 72 

d. Other Offenses or Grades or Degrees of Of¬ 
fense Charged 

The court should Instruct on other offenses or lesser 
grades or degrees of homicide Included within the of¬ 
fense charged and which are supported by the evidence, 
but not on offenses not included within the offense charg¬ 
ed or which are not supported by the evidence, unless by 
way of illustration. 

Ordinarily on a trial for a criminal homicide by 
the operation of a motor vehicle the court may 
and should instruct on grades or lower degrees 
of homicide included within the offense charged 
and supported by the evidence. 73 Thus instruc- 


60. Va—Dell v. Commonwealth, 195 
S.E. 675. 170 Va. 597. 

61. Ill.—People v. Flanagan, 170 N. 
E. 265, 338 Ill. 353. 

62. Iowa—State v. ’Williams, 28 N. 
W.2d 514, 238 Iowa 838 

Duty to stop when blinded by head- 
lights 

NJ.—State v. Kellow, 53 A.2d 796. 
136 N.J.Law 1, affirmed 67 A.2d 
389, 136 N J Law 633. 

Relative rights and duties 

In prosecution of truck driver for 
manslaughter of motorist, instruct¬ 
ing jury as to relative rights and du¬ 
ties of driver and motorist on high¬ 
way was proper.—Turner v. State, 
183 So. 522. 183 Miss. 658. 

63. Cal.—People v Perkins, 171 P.2d 
919, 75 Cal.App 2d 875. 

Iowa.—State v. Williams, 28 N.W.2d 
514, 238 Iowa 838. 

64 . Cal.—People v. Von Eckartsberg, 
23 P.2d 819, 133 Cal.App. 1. 

65. Kan.—State v. Townsend, 73 P. 
2d 1124, 146 Kan. 982. 

66. Ga.—Butler v. State. 173 S.E. 
856, 178 Ga. 700. 

Tex—Moynahan v. State, 146 S.W.2d 
376. 140 Tex.Cr. 540. 

42 C.J. p 1365 note 14. 

Speed regulation 

Ga.—Butler v. State. 178 S.E. 856, 
178 Ga. 700. 

Idaho.—State v. Monteith, 20 P.2d 
1023, 63 Idaho 30. 

Iowa.—State v. Richardson, 240 N, 


W. 695, reheard 249 N.W. 211, 216 

Iowa 809 

42 C.J. p 13-65 note 14 [a]. 

Part of statute 

Failure to include part of statute 
accused was not charged with vio¬ 
lating was held not error.—State v. 
Williams, 28 N.W.2d 614, 238 Iowa 
838. 

Bxplanatory instructions telling 
the jury how instructions giving the 
substance of certain statutes should 
he considered were held unnecessary 
where all of the instructions given 
gave the jury aid it required, if any, 
in considering applicability of in¬ 
structions given.—People v. Pierce, 
15 N.E.2d 845, 369 Ill. 172. 

Where statutes or ordinances not ap¬ 
plicable 

(1) In prosecution for manslaugh¬ 
ter for running down pedestrian, vi¬ 
olation of parking ordinance by third 
person was held to have no bearing 
on the case and not to require in¬ 
struction regarding such ordinance. 
—State v. Gee, 284 P. 845, 48 Idaho 
688 . 

(2) Instruction that vehicles have 
right of way except at crossings was 
held properly refused where the 
crossing was unobstructed.—State v. 
Gee, supra. 

(3) Instruction respecting statute 
which was Inapplicable because 
passed after offense charged was 
properly refused.—State v. Stelljes, 
184 So. 373, 172 La. 401. 
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Validity of ordinanoe 

Where the validity of an ordinance 
depends on compliance by the mu¬ 
nicipality with a statute, an Instruc¬ 
tion referring to the ordinance is im¬ 
proper in the absence of proof of 
such compliance.—State v. Clark, 196 
NW. 82, 196 Iowa 1134—42 C.J. P 
1365 note 17. 

67. Minn.—State v. Kline, 209 N.W. 
881, 168 Minn. 263. 

42 C.J. p 1365 note 14. 

68. Utah.—State v. Lingman, 81 p. 
2d 457, 97 Utah 180. 

69. Utah.—State v. Newton, 144 P. 
2d 290, 105 Utah 561. 

70. Ala—Jones v. State, 109 So. 189* 
21 Ala.App. 234. 

42 C.J. p 1365 note 15. 

71. Cal.—People v. Tennis, 193 P.2d 
5, 85 Cal.App.2d 521. 

72. S.C.—State v. Martin, 115 S.E. 
252, 122 SC. 286.. 

42 C.J. p 1365 note 16. 

73. Okl.—Clapp v. State, 120 P.2d 
381, 73 Okl.Cr. 261, reheard 124 V. 
2d 267, 74 Okl Cr. 144. 

Duty to submit to jury lesser degrees 
of homicide than those charged 
generally see Homicide fi 889. 
instructions held proper 

(1) Instruction submitting Issue of 
manslaughter in the second degree as 
an included offense in charge of man¬ 
slaughter in the first degree.—Ray v. 
State, Okl.Cr., 189 P.2d 620. 

(2) On manslaughter in the fourth 
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tions which ignore, exclude, or tend to exclude a 
lower or intermediate grade or degree of homicide, 
which is comprehended by the indictment and evi¬ 
dence, are erroneous. 74 Also, in a prosecution 
for murder committed by running into decedent 
with an automobile, it is not error to mention in 
the instructions the various kinds of manslaughter, 
by way of illustration. 76 However, an instruction 
on a lesser offense than that charged need not be 
given where the evidence is such that accused 
cannot properly be convicted thereof, 76 as where 
the evidence shows that accused is either guilty 
of the character or degree of offense charged or 
entirely innocent, 77 or where the evidence estab¬ 
lishes the absence of an element essential to the 
lesser offense. 78 Also, in a prosecution for man¬ 
slaughter, it is not proper to instruct on murder, 
where there is no evidence of malice or intention 
to kill, 79 although such an instruction is not prej¬ 
udicial where it is limited to pointing out the dis¬ 
tinctions between murder and manslaughter. 80 
When accused is charged with voluntary man¬ 
slaughter, it is proper to instruct the jury on in¬ 
voluntary manslaughter, in view of the difficulty 
of distinguishing between the facts constituting the 
two offenses when committed by the operation of 


a motor vehicle. 81 It is not error to refuse to 
charge on an offense not included within the homi¬ 
cide charged. 82 The failure to charge the law 
of involuntary manslaughter in the commission of 
a lawful act in an unlawful manner is not error 
in a prosecution for assault with intent to mur¬ 
der. 88 

e. Requested Instructions 

The court should give requested Instructions which 
correctly state the law and which are warranted by the 
pleadings and evidence, and which are not covered by 
other Instructions. 

The court is required to give properly requested 
instructions which correctly propound the law and 
are warranted by the pleading and evidence, and 
arc not covered by other instructions, 84 including 
instructions as to defenses set up by accused and 
supported by evidence; 86 and, while in general 
it cannot modify, qualify, or limit them, 86 it may 
explain instructions so requested and given. 87 Al¬ 
so additional matter may and should be included 
where the requested instruction, while correct, is 
likely to be misleading, 88 or where it does not com¬ 
pletely and accurately state the rule applicable to 


degree in prosecution on a charge of 
manslaughter in the first degree.— 
State v. Gloyd, 84 P.2d 9-66, 148 Kan. 
706. 

(3) In a murder prosecution the 
court should instruct on the law of 
manslaughter if there is any evi¬ 
dence that tho alleged crim* might 
have been committed under circum¬ 
stances that would reduce the crime 
from murder to manslaughter.— 
Tucker v. State. 92 P.2d 696, 66 Okl. 
Cr. 336. 

74. Ga.—Floyd v. State, 197 S.E. 

837, 186 Ga. 446. 

Xnjrtructions held erroneous 

Instruction that under particular 
facts accused Is guilty of murder in 
second degree has been held errone¬ 
ous where such facts also authorize 
a verdict of manslaughter.—People 
v. Wallace, 87 P.2d 1063, 2 Cal.App.2d 
288. 

Failure to Instruct held error 

(1) On manslaughter in prosecu¬ 
tion for murder based on charge of 
driving motor vehicle while intoxi¬ 
cated.—Daft v. State, 42 P.2d 146, 66 
Okl.Cr. 449. 

(2) On involuntary manslaughter 
in prosecution for murder.—Wright 
▼. flUte. 141 S.E. 903, 166 Ga. 1. 

(8) On manslaughter In second de¬ 
gree in prosecution for first degree 
manslaughter.—Roberts ▼. SUte, 166 
P.2d 111, 82 Okl.Cr. 76. 


75. SC.—State v. Porte. 116 S.E 
238, 122 S.C. 298. 

76. Okl.—Tucker v. State. 82 P.2d 
595. 66 Okl.Cr. 335. 

Assault and battery 

It Is not the duty of the court to 
charge on the question of the includ¬ 
ed offense of assault and battery, 
when there Is no evidence to justify 
a verdict of guilty of that offense.— 
Bell v. State, 7 Ohio App. 185. 

77. Idaho.—State v. Montelth, 20 P. 
2d 1023, 63 Idaho 30. 

78. Ala.—Crump v. State, 191 So. 
475, 29 Ala.App. 22, certiorari de¬ 
nied 191 So 478, 238 Ala. 439. 

79. Ky.—Jones v. Commonwealth, 
281 S.W. 164, 213 Ky. 356. 

80i Cal.—People v. Wilson, 226 P* 
6. 193 Cal. 512. 

81. Ky.—Jones v. Commonwealth, 
281 S.W. 164, 213 Ky. 356. 

8S. Refusal of instruction held not 
error 

(1) On assault and assault and 
battery where the pleadings charged 
Involuntary manslaughter.—Black¬ 
burn v. SUte, 180 N.E. 180, 203 Ind. 
332. 

(2) On negligent homicide where 
pleading charged murder by unlaw¬ 
fully driving vehicle while intoxicat¬ 
ed.—Totten v. State. 113 S.W.2d 194, 
134 Tex.Cr. 62. 

8& Ga.—Payne v. State* 40 S.B.2d 
i 769, 74 Ga.App. 644. 
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84. Ala.—Curlette v. SUte, 142 So. 
775, 25 Ala App. 179. 

Ill.—People v. Schneider, 200 N E 
321, 362 Ill. 478. 

Tex.—Ruedas v. State, 158 S.W. 2d 
500. 143 Tex.Cr. 291. 

42 C.J. p 1364 note 97 [c]. 

Refusal to charge on offense not in¬ 
cluded in homicide charged see su¬ 
pra subdivision d of this section. 
Failure to give requested instruction 
held error 

Ohio.—State v. Minko, App., 46 N.E. 
2d 469. 

85. Ala.—Downey v. State, 4 So.2d 
422, 30 Ala.App. 285, reversed on 
other grounds 4 So.2d 428, 241 Ala. 
514. 

Mo.—State v. Sumpter, 184 S W.2d 
1005. 

Tex.—Sheffield v. State, 72 S.W. 2d 
245. 126 Tcx.Cr. 370. 

Charge based on accused's testimony 
Ala.—Lewis v. State, 162 So. 552, 
26 Ala.App. 616. 

88. Ala.—Bailum v. State, 88 So. 

200, 17 Ala.App. 679. 

S.C.—State v. Martin, 115 S.E. 252, 
122 S.C. 286. 

87. Ala.—Bailum v. State, 88 So. 

200, 17 Ala.App. 679. 

8a Or.—State v. Miller, 248 P. 72, 
119 Or. 409, affirmed Miller v. State 
of Oregon, 47 S.Ct. 844, 272 U.S. 
667, 71 L.Ed. 825. 

42 C.J. p 1866 note 12. 
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the issue with reference to which it is offered. 89 

Requested instructions should be and are prop¬ 
erly refused where they are not correct, 90 or are 
deficient, 91 or where their meaning is not certain 
and clear, 92 or they would be misleading, 93 or where 
the matter is sufficiently covered by other instruc¬ 
tions 94 It is also proper to refuse requested in¬ 
structions which endeavor to set up defenses which 
are not available to accused, 95 which are not sup¬ 
ported by the evidence, 96 which improperly lim¬ 
it the jury as to the evidence they may consider, 97 
or which require proof of matters not necessary 


to the offense charged. 99 

§ 669. -Verdict and Findings 

The form, sufficiency, and operation of the verdict 
are governed by the rules relating to verdicts In prosecu¬ 
tions for homicide generally. 

The form, sufficiency, and operation of a ver¬ 
dict in the trial of one accused of causing the death 
of another person by the operation of a motor ve¬ 
hicle are governed by the rules relating to verdicts 
in prosecutions for homicide generally. 99 When 
an information of manslaughter alleges the vio- 


89. Unavoidable accident 

Tex—Sheffield v. State, 72 S.W.2d 
246, 126 Tex.Cr. 370. 

9a Ala.—Curlette v. State, 142 So 
775, 25 AlaApp. 170—Pippin v. 

State, 97 So. 616, 19 Ala.App. 384. 
Cal.—People v. Aguilar. 35 P.2d 137, 
140 Cal.App. 87, hearing denied, 
Sup, 35 P.2d 142, 140 Cal App. 87. 
Ga.—Stephens v. State, 195 S E. 477, 
57 Ga.App. 390. 

Ill.—People v. Pierce, 15 N E 2d 845, 
369 Ill. 172—People v. Isbell, 2 N. 
E 2d 84, 363 Ill. 264. 

La.—State v. Lee, 156 So. 801, 180 La. 
494. 

Mo—State v. Studcbaker, 66 S.W.2d 
877, 334 Mo. 471. 

Or.—State v. Miller, 243 P. 72, 119 
Or. 409, affirmed Miller v. State of 
Oregon. 47 S.Ct. 344, 273 U.S. 657, 
71 L.Ed. 826. 

Tex.—Fox v. State, 166 S.W.2d 733. 
145 TexCr. 71—Click v. State, 164 
S.W.2d 664, 144 Tex.Cr. 468—Hous¬ 
ton v. State, 158 S.W.2d 1004, 143 
Tex.Cr. 460. 

Va—Bell v. Commonwealth, 195 S.E. 
675, 170 Va. 697. 

Wash—State v. Dlckert, 79 P.2d 328, 
194 Wash. 629. 

W Va.—State v. Lawson, 36 S.E. 2d 26, 
128 W.Va. 136. 

Instructions held properly refused 

(1) Generally.—Stover v. State, 
104 S.W.2d 48, 132 Tex.Cr. 356. 

(2) Instruction containing errone¬ 
ous statement of character of negli¬ 
gence required to convict. 

Cal.—People v. Pociask, 96 P.2d 788, 
14 Cal.2d 679. 

Pa.—Commonwealth v. Ochs, 91 Pa. 
Super. 528. 

(3) Instruction to acquit of negli¬ 
gent homicide if accused fell asleep 
and collision occurred in consequence 
thereof.—People v. Robinson, 235 N. 
W. 236, 263 Mich. 607. 

(4) Instruction that deceased was 
operating his automobile unlawfully 
on the highway if it had not been in¬ 
spected by state patrol during the 
year, where there was no causal con¬ 
nection between failure to have ve¬ 
hicle Inspected and collision that 
caused death.—State v. Carlsten, 136 
P.2d 183, 17 Wash.2d 573. 


91. Fla.—Franklin v. State, 163 So. 

55, 120 Fla. 68G. 

92. Tex—Moynahan v. Slate, 146 S. 
W.2d 376, 140 TexCr. 540. 

93. Ala—Curlette v State, 142 So. 
775, 25 Ala.App. 179 

Cal.—People v. Marconi, 5 T.2d 974, 
118 Cal App. 683. 

94. Cal.—People v. Aguilar, 35 T.2d 
137, 140 Cal.App. 87, hearing de¬ 
nied 35 P 2d 1 42, 3 40 Cal App. 87. 

DC.—Nestlerode v U. S, 122 F.2d 

56, 74 App DC 276 

Ga—Stephens v. State, 195 S E. 477, 
57 Ga App. 390. 

NM.—State v. Turney, 65 P.2d 869, 
41 NM. 150. 

Tex—Houston v. State, 158 SW.2d 
3 004, 143 TexCr. 460—Stover v. 

State, 104 S.W.2d 48, 132 Tex.Cr. 
35G. 

Va—Bowie v. Commonwealth, 36 S.E 
2d 345, 184 Va. 381. 

Intoxication 

Refusal to instruct that intoxica¬ 
tion alone would not Justify cornu- 
tion was not prejudicial, where court 
charged that intoxication was cir¬ 
cumstance to be considered by Jury 
with others in determining guilt or 
innocence.—State v. Richardson, 249 
N.W. 211, 23 6 Iowa 809. 

95. Ill.—People v. Herkless, 196 N. 

| E. 829, 361 Ill. 32. 

Tex.—Brewer v. State, 143 S.W.2d 
599, 140 TexCr. 9—Anderson v. 
State, 117 S.W.2d 465, 135 Tex.Cr. 
104. 

Contributory negligence 

Ala.—Pratt v. State, 171 So. 393, 27 
Ala.App. 301—Broxton v. State, 171 
So. 390, 27 Ala.App. 298. 

Idaho.—State v. Taylor, 177 P.2d 4GS, 
67 Idaho 313. 

Kan.—State v. Gloyd, 84 r.2d 9CC, 148 
Kan. 706. 

Mo.—State v. Medlin, 197 S.W.2d 626, 
355 Mo. 564. 

Tex—Walters v. State, Cr„ 204 S.W. 
2d 621—Fox v. State, 165 R.W.2d 
733, 145 Tex.Cr. 71—Biscoinp v. 
State, 154 S.W.2d 466, 142 Tex.Cr. 
401—Brewer v. State, 143 S.W.2d 
699, 140 Tex.Cr. 9—Stover v. State, 
104 S.W.2d 48, 132 TexCr. 356. 

Va.—Bell v. Commonwealth, 195 S.E. 
675, 170 Va. 597. 
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Wash.—State v. Carlsten, 136 P.2d 
183, 17 Wash 2d 673. 

42 C.J. p 1364 note 98 [a] (2). 

Law prohibiting passing stopped 
school bus 

In prosecution for negligent hom¬ 
icide caused when motorist passed 
school bus which was discharging 
passengers, accused was held not en¬ 
titled to charge on unavoidable acci¬ 
dent, since accident could have been 
avoided by compliance with law pro¬ 
hibiting motorist from passing school 
bus.—Menefee v. State, 87 S.W.2d 
478, 129 Tex.Cr. 375. 

96. Ala.—Wilson v. State, 28 So.2d 
646, 32 Ala.App. 591. 

Anz—Gibbs v. State, 68 P.2d 1037, 
48 Ariz 25. 

Idaho.—State v. Gee, 284 P. 845. 48 
Idaho 688. 

Kan—State v. Phelps, 110 P.2d 765, 
153 Kan. 337. 

La—State v. Linam, 144 So. 600, 175 
La 865. 

Mo.—State v. Studebaker, 66 S.W.2d 
877, 334 Mo. 471. 

Utah—State v. Newton, 144 P.2d 
290, 105 Utah 5-61. 

Va.—Bowie v. Commonwealth, 36 S. 

E.2d 315, 184 Va. 381. 

Wyo.—Thompson v. State, 283 P. 151, 
41 Wyo. 72. 

Excusable homicide 
Cal—People v. Aguilar, 35 P.2d 137, 
140 Cal App. 87, hearing denied. 
Sup., 35 P.2d 142, 140 Cal.App. 87. 
Right to assume deceased would 
avoid vehicle 

Tex.—Stover v. State. 104 S.W.2d 48, 
132 Tex.Cr. 356. 

97. D.C.—Nestlerode v. U. S., 122 F. 
2d 56, 74 App.D.C. 276. 

98. Ala.—Pippin v. State, 97 So. 615, 
19 Alu.App. 384. 

Ark.—Nichols v. State, 63 S.W.2d 655, 
187 Ark. *J99. 

Cal.—People v. Lloyd, 275 P. 1010, 97 
Cal.App. 664. 

Or. —State v. Boag, 59 P.2d 396, 154 
Or. 354. 

99. Pa.—Commonwealth ▼. Stine, 
193 A. 344, 127 Pa.Super. 169— 
Commonwealth v. llanda, Quar. 
Sees., 27 Wash.Co. 122. 
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lation of two statutory provisions, one of which is 
invalid, a verdict of guilty will be applied to the 
valid portion of the indictment. 1 

§ 670. —— Judgment, Sentence, and Pun¬ 
ishment 

The sentence Imposed on one eonvlcted of some grade 
of criminal homicide for a death resulting from the op¬ 
eration of a motor vehicle must be In conformity with 
the punishment provided therefor by statute. 

The sentence imposed on one convicted of some 
grade of criminal homicide for a death resulting 
from the operation of a motor vehicle must be in 
conformity with the punishment provided there¬ 
for by statute, and in some jurisdictions is fixed 
by statutes specifically applicable to deaths result¬ 
ing from the operation of motor vehicles and not 


under statutes applicable to homicides generally. 2 
In some jurisdictions it is within the province of 
the jury to fix the period of punishment, 2 but the 
place of punishment is solely within the province 
of the court. 4 

§ 671. -Appeal and Error 

A conviction for a homicide resulting from the op¬ 
eration of a motor vehicle will be reversed on appeal for 
error prejudicial to the accused, but It will not be re¬ 
versed for harmless or nonprejudlclal error. 

A conviction for a homicide resulting from the 
operation of a motor vehicle will be reversed on 
appeal for error prejudicial to accused in the trial 
of the case ; 5 but it will not 'be reversed for error 
which has not been prejudicial to accused, 6 as 
where evidence improperly admitted was harm- 


Besponsivenesa 

A verdict which is responsive to 
one phase of the evidence has been 
held sufficient.—Oliver v. Slate, 134 
So. 892. 24 Ala.App. 292. certiorari de¬ 
nied 134 So. 894, 223 Ala. 167. 

Verdict held Insufficient 

Verdict finding accused guilty of 
falling to stop and render aid after 
automobile accident could not sup¬ 
port conviction of murder in second 
degree.—People v. Mclntire, 1 P.2d 
443. 213 Cal. 60. 

Findings held unnecessary 

(1) Finding that motorist’s auto¬ 
mobile struck deceased is unneces¬ 
sary where motorist admitted it.— 
State v. Medlin, 197 S.W.2d 626. 355 
Mo. 664. 

(2) Failure to require finding that 
passenger was not operating automo¬ 
bile was not error where the court re¬ 
quired finding that the accused was 
operating it.—State v. Lovelace, Mo., 
39 S.W.2d 633. 

1. Tex.—Parroccini v. State, 234 S. 
W. 671, 90 Tex.Cr. 320. 

8. Tex.—Kirksey v. State, 123 S.W. 

2d 905, 136 Tex.Cr. 97. 

Wash.—State v. Sandvig, 251 P. 887, 
141 Wash. 642. 

Statute held uot conflicting with gen¬ 
eral statute 

Statute providing penalty for hom¬ 
icide committed by operation of au¬ 
tomobile was heltl not conflicting 
with statute respecting Involuntary 
manslaughter.—State v. Williams, 
139 So. 481, 173 La. 1061. 

Penalty for felony actually commit¬ 
ted 

Tex.—Flowers v. State, Cr., 203 S.W. 
2d 639. 

Manslaughter in seoond degree 

Ala.—Powell v. State, 10 So.2d 867, 
80 Ala.App. 606. 

Negligent homicide 

(1) Statute granting discretion to 
punish negligent homicide by impris-1 


onment in either state prison or 
county jail, was not invalid as grant¬ 
ing trial judge power to transform a 
felony into a misdemeanor.—People 
v. Pryor, 61 P.2d 773, 17 Cal.App 2d 
147. 

(2) Imposing county jail sentence 
on motorist convicted of negligent 
homicide did not change nature of of¬ 
fense.—reople v. Pryor, supra. 

3. Ala.—McHugh v. State, 3 So 2d 
569, 30 Ala.App. 231, certiorari de¬ 
nied 3 So.2d 572. 241 Ala 569. 

4. Ala.—McHugh v. State, supra 

5» Admission of evidence held re¬ 
versible error 

Ga.—llicks v. State, 189 S.E. 373, 56 
Ga.App. 149. 

Argument held prejudicial 

Ala.—Dailum v. State, 88 So. 200, 17 
AlaApp. G79. 

Ill.—People v. Schneider, 200 N.E. 
321, 362 Ill. 478. 

Brror in inetructlone held reversible 
error 

(1) Prejudicially erroneous in¬ 
structions. 

Cal.—People v. Okada, 58 P.2d 967, 
14 Cal.App 2d 660—People v. Wal¬ 
lace, 37 P 2d 1053, 2 Cal App 2d 238. 
Ky.—Roberts v. Commonwealth, 95 

S.W.2d 23, 264 Ky. 545. 

Miss.—Reynolds v. State. 24 So.2d 
781, 199 Miss. 409—McKinney ▼. 
State, 18 So.2d 446, 196 Miss. 826—- 
Bailey v. State, 169 So. 765, 176 
Miss. 579. 

S.l>.—State v. McNabb, 246 N.W. 291, 
61 SD 100. 

42 C.J. p 13*65 note 26 [d], 

(2) Failure or refusal to give prop¬ 
er instructions generally.—People v. 
Schneider, 200 N.E. 321, 362 Ill. 478. 

(3) Failure or refusal to give in¬ 
structions on lesser grade or degree 
of offense. 

Kan.—State v. Gloyd, 84 P.2d 966, 
148 Kan. 706. 

Okl.—Roberts v. State, 166 P.2d 111, 
82 OkLCr. 75. 
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Failure to prove essential element 

Conviction was reversed where 
record failed to show that party in¬ 
jured was dead.—Mendiola v. State, 
98 S.W 2d 193, 131 TexCr. 293 

6. Md.—Neusbaum v. State, 143 A. 

872, 156 Md. 149. 

42 C.J. p 1365 note 25. 

Errors in instructions held uot 
ground for reversal 

(1) Generally.—State v. Smith, 193 
S.E. 573, 119 W.Va. 347—42 C.J. p 
1365 note 26 [c]. 

(2) Erroneous instruction on driv¬ 
ing automobile while intoxicated, 
where Jury found accused guilty be¬ 
cause of reckless driving.—State v. 
Monteith, 20 P.2d 1023, 53 Idaho 30. 

(3) Failure to charge that unlaw¬ 
ful act must be proximate cause of 
death to warrant conviction, where 
undisputed evidence established that 
such act was cause of death and no 
request to charge thereon was made. 
—Logan ▼. State, 275 P. 657, 42 Okl. 
Cr. 294. 

(4) Instruction on care and duty 
of driver under circumstances which 
do not appear in evidence, where it 
is not confusing or misleading.—Peo¬ 
ple v. Campbell, 212 N.W. 97, 237 
Mich. 424. 

(5) Erroneous charge as to what 
punishment should be imposed.—Holt 
V. State, 157 So. 449, 26 Ala.App. 223, 
certiorari denied 157 So. 452, 229 Ala. 
368. 

(6) Inadvertent transposition of 
words in instruction which was so 
obvious that it could not have mis¬ 
led the Jury.—Gibbs v. State, 58 P.2d 
1037, 48 Arlz. 25. 

(7) Inadvertent reference in In¬ 
struction to witness as accused.— 
Commonwealth v. Kurtz, 83 Pa.Dist. 
& Co. 661. 

Errors held not ground for reversal 

(1) Improper question by attorn 
ney.—State v. Harris, 183 S.B. 740, 
209 N.C. 679. 
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less to accused,? or error in the giving of instruc¬ 
tions was favorable to accused, 8 or was with 
reference to an offense of which accused was not 
convicted, 9 or where the jury, on the law and the 
facts, find accused guilty of a lower degree or 
grade of homicide than that of which he should 
have been convicted. 10 Of course, a conviction 
will not be reversed for a decision of the trial 
court which was not erroneous. 11 A finding of 
the trier of facts when supported by substantial 
evidence will not be disturbed by an appellate 
court. 12 The mere fact that the sentence imposed 
in the trial court is severe does not authorize the 
appellate court to modify or reverse the judgment. 13 

§ 672. Loitering; Seeking Employment 

Some statutes have penalized loitering on the streets 
of vehicles for hire seeking employment. 

Motor vehicles used for hire and for which their 
owners have public hack licenses are within the 
meaning of a police regulation against loitering 
upon the street of vehicles for hire seeking em¬ 
ployment. 14 The owner of the vehicle who know¬ 
ingly permits the violation of the law may be re¬ 
sponsible criminally, although the driver in charge 
of the vehicle may also have been responsible. 15 
Under a statute making it an offense for the driv¬ 
er of a motor vehicle to loiter upon public streets 


and avenues, conviction is improper where the 
proof shows that the vehicle was standing at the 
time of the driver's arrest upon the private prop¬ 
erty of a railroad company where it had a right 
to be under a contract between the owner of the 
taxicab and the railroad company. 16 

§ 673. Maliciously Damaging; Malicious 
Mischief 

Injury to, destruction of, or tampering with, a motor 
vehicle may constitute a criminal offense either under 
principles relating to malicious mischief generally or un¬ 
der statutes relating to personal property generally or 
specifically to vehicles or motor vehicles. 

In accordance with the principles relating to 
malicious mischief generally, discussed in Malicious 
Mischief §§ 1-5, malicious injury to a moior ve¬ 
hicle is an offense. 17 It has been held that a per¬ 
son is guilty of malicious mischief where, while 
using the car of another, and regardless of the 
rights of the owner, he operates it in such a reck¬ 
less manner as to wreck or seriously damage it. 18 
A general statute defining the offense of willful and 
malicious destruction of, or injury to, the personal 
property of another applies to the destruction of, 
or injury to, a motor vehicle. 19 Some statutes 
specifically applicable to vehicles or motor vehicles 
in various terms penalize injury to, or tampering 
with, a motor vehicle 20 or its contents. 21 Under a 


(2) Improper question by court — 
Bowen v. State, 140 S.W. 28, 100 Ark. 
232. 

7. Conn.—State v. Goldberger, 173 
A 216, 118 Conn. 444. 

Ill—People v. Peterson, 4 N.E 2d 37, 
364 111 SO. 

Md—Neusbaum v. State, 143 A. 872, 
156 Md. 149. 

Minn—State v. Puent. 269 NW. 372, 
198 Minn 176. 

Miss—Sims v. State, 115 So. 217, 149 
Miss. 171. 

N.C—State v. Leonard, 141 SB 736, 
195 N.C. 24 2. 

Pa.—Commonwealth v. Kurtz, 33 Ta 
Inst & Co. G61. 

Tex.—Snyder v. State, 102 S W.2d 
424, 132 Tex.Cr. 73. 

Utah.—State v. Lake, 196 P. 1016, 67 
Utah 610. 

42 C.J. p 1366 note 26 [a]. 

8. Ga.—Booker v. State, 190 S.E. 
366, 183 Ga. 822. 

S.C.—State v. Staggs. 196 S.E. 130, 
186 S.C. 151. 

Blooked-out instructions 

Consideration by Jury of blocked- 
out instructions, effect of which 
could only have been favorable to 
accused, was held not reversible er¬ 
ror.—People v. Henry, 72 P.2d 916. 23 
Cal.App.2d 166. 

9. Error in instruction on grravsr 
off mss 

Cal.—People v. Aguilar, 86 P.2d 137, 


140 Cal App. 87, hearing denied, 
Sup, 36 1* 2d 142, 140 Cal App. 87. 

Tex.—Stover v State, 104 S.W 2d 48, 
132 TexCr. 366. 

Error in instruction on lesser offenso 

Ga.—Cain v. State, 190 S.E 371. 65 
Go.App. 376. 

Ky—Sloan v. Commonwealth, 104 S 
W.2d 988, 268 Ky. 241. 

10. Okl.—Clapp v. State, 120 P.2d 
381, 73 Okl.Cr. 261, reheard 121 P 
2d 207, 74 Okl Cr 144— Tut ker v. 
State, 92 P.2d 695, 66 Okl.Cr. 335 
—Philby v. State, 7-6 P.2d 412, 64 
Okl.Cr. 1. 

11. Arlz.—Gibbs v. State, 68 P.2d 
1037, 48 Arlz. 25. 

12. Cal.—PoopTe v. Gomez, 138 P 2d 
788, 69 Cal.App.2d 417. 

Decision of Jury convicting accused 

will not be superseded by the appel¬ 
late court.—O’Conner v. State, 88 S 

W.2d 1048, 129 Tex.Cr. 509. 

13. Ky.—Largcnt v. Commonwealth, 
?7 S.W.2d 638, 265 Ky. 598. 

14. D.C.—Gassenheimer v. District 
of Columbia, 26 App.D.C. 657. 

42 C.J. p 1384 note 7. 

13. D.C.—Gassenheimer v. District 
of Columbia, supra. 

16. D.C.—Iteamy v. District of Co- 
lumbl*, 278 F. 323, 26 App.&.C, 269 
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17. S.C.—State v. Abney, 95 S.E. 
179, 109 S.C. 102. 

42 C J. p 1384 note 13. 

18. SC—State v. Davis. 70 S.E 811, 
88 S.C. 229, 34 L.R.A..N.S., 295. 

19. Fla.—Williams v. State, 109 So. 
805, 92 Fla. 648. 

Knowledge of Ownership 

Under statute, knowledge on the 
part of the person who inflicts the 
injury on a motor vehicle of who 
owns the vehicle is not an essential 
element of the offense —Common¬ 
wealth v. Hosman, 154 N.E. 76, 257 
Mass 379. 

Accessary before fact 

One who had instructed the driver 
of a motor vehicle engaged In an un¬ 
lawful transaction to crash through 
in case of Interference was guilty 
as an accessary before the fact to an 
offense under the statute, where the 
driver obeyed the instruction in driv¬ 
ing into another motor vehicle and 
all the elements of an offense under 
the statute existed.—Commonwealth 
v. Hosman, supra. 

20. Cal.—People v. Score, 120 F.2d 
62 , 48 Cal.App.2d 496. 

Mo.—State v. Ryan, App., 289 S.W. 
13. 

Wis.—Sekat ▼. State, 260 N.W. 246. 
218 Wis. 91. 

81. Cal.—People v. Score, 120 P.2d 
62, 48 Cal.App.2d 495. 
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statute punishing anyone who shall purposely and 
maliciously change the gears of a standing motor 
vehicle to a position'other than that in which they 
were left by the owner, one who, having been em¬ 
ployed to repair a motor vehicle, places the car 
in gear in order to operate it is not guilty of the 
offense contemplated, although in trying out the 
car he takes third persons for a ride. 22 

The offense of wrongful removal of parts of a 
motor vehicle is discussed infra § 713, and the 
offense o£ obstructing a highway in Highways §§ 
230, 231. 

Indictment or information. General rules as to 
the sufficiency of an indictment or information, dis¬ 
cussed in Indictments and Informations §§ 35- 
184, apply. 23 

Evidence . General rules of evidence in crim¬ 
inal prosecutions apply as to the admissibility 24 and 
weight and sufficiency 26 of the evidence. 

Instructions. As in other criminal prosecutions, 
the court should fully and correctly instruct the 


jury as to the law applicable to the issues.** 

§ 674. Neglecting Duty after Accident 

a. In general 

b. Validity of statutes or ordinances 

c. Essentials or elements of offense 

a. In General 

Statutes imposing on the operation of a motor ve¬ 
hicle, in whole or In part, under certain circumstances, 
the duty to stop, give certain information, render as¬ 
sistance, and make a report, and providing a penalty for 
failure to comply, are to be given a reasonable construe* 
tion, or, as sometimes stated, are to be construed strictly 
In favor of the accused. 

The purpose of a statute requiring, in whole or 
in part, that the operator of a motor vehicle, in 
case of accident, collision, or injury or damage 
to person or property, shall stop, give certain in¬ 
formation, such as his name and address, render 
assistance, and make a report to proper authori¬ 
ties, and providing a penalty for failure to com¬ 
ply, 27 which is commonly or popularly referred to 
as a ‘‘hit-and-run statute,” 28 has been stated in 
varying terms. 29 A statute of this type, being 


Bsamining contents of compartment 

Under a statute making the willful 
injury to, or tampering with, the 
contents of a vehicle a misdemeanor, 
a person who was sitting in a motor 
vehicle and was going through the 
contents of the glove compartment 
without the owner’s consent was in 
the act of committing a misdemeanor. 
—People v. Score, supra. 

22. Tex.—Welch v. State. 194 S.W. 
400, 81 Tex.Cr. 192. 

23. Indictment or information held 
sufficient 

Fla.—Williams v. State. 109 So. 805, 
92 Fla. 648. 

Ill.—People v. Stanton, 8 N.E.2d 67, 
289 Ill.App. 616. 

24. Bvidenoe held inadmissible 

Evidence that accused’s father had 
paid complaining witness a certain 
amount for repair of motor vehicle, 
in the absence of evidence connecting 
accused with payment, in a prosecu¬ 
tion for unlawfully, Intentionally, 
and maliciously damaging a motor 
vehicle.—People v. Peltz, 10 N.E.2d 
843, 292 Ill.App. 632. 

25. Bvidenoe held sufficient to au¬ 
thorize or sustain a conviction In 
prosecution: 

(1) Under statute relative to tam¬ 
pering with motor vehicle without 
the consent of owner.—State v. Ryan, 
Mo.App., 289 S.W. 13. 

(2) Under statute relative to in¬ 
juring. and interfering with the law¬ 
ful operation of, a motor vehicle.— 
Sek&t v. State, 260 N.W. 246. 218 Wis. 
91. 

(8) For unlawfully and wrongfully 
interfering with# cutting, defacing, 


and injuring automobile.—Bryan v. 
State, 270 P. 860, 41 Okl.Cr. 98. 

(4) For unlawfully cutting auto¬ 
mobile tires.—Collier v. Common¬ 
wealth, 135 S E. 680, 146 Va. 264. 

Bvidenoe held insufficient to au¬ 
thorize or sustain conviction in pros¬ 
ecution: 

(1) Under statute relative to tam¬ 
pering with a motor vehicle without 
the consent of the owner.—Waggon¬ 
er v. State, 120 S.W.2d 1062, 136 Tex. 
Cr. 446. 

(2) Under a general statute rela¬ 
tive to unlawfully, wantonly, or mali¬ 
ciously injuring the property of an¬ 
other, for so operating a motor ve¬ 
hicle as to Injure another motor ve¬ 
hicle in a collision.—Terry v. State, 
31 So.2d 106, 33 Ala.App 76, certio¬ 
rari denied 31 So.2d 107, 249 Ala. 304. 

(3) For unlawfully cutting auto¬ 
mobile tires.—Collier v. Common¬ 
wealth, 136 S.E. 680, 146 Va, 264. 

26. Instructions held sufficient or 
proper 

Mass.—Commonwealth v. Hosman, 
164 N.E. 76, 267 Mass. 379. 

27. Colo.—People v. Graham, 110 P. 
2d 266, 107 Colo. 202. 

N.Y.—People v. La Rock, 21 N.Y.S. 
2d 778, 174 Misc. 796. 

Bepeal of statute 

(1) Where a statute covering gen¬ 
erally the matter here under consid¬ 
eration had been superseded by a 
statute dealing with the same sub¬ 
ject, a conviction under the repealed 
statute for an alleged offense com¬ 
mitted after the superseding statute 
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had become effective was not permis- 
sible. 

Ala.—Pate v. State, 143 So. 208, 26 
Ala.App. 208. 

Ariz—Olson v. State, 286 P. 286, 86 
Arlz. 294. 

(2) A statute requiring stopping, 
giving information, and rendering as¬ 
sistance was not repealed as to the 
provision for rendering assistance by 
a later statute which merely covered 
stopping and giving information.— 
People v. Finley, 149 P. 779, 27 Cal. 
App. 291. 

28. D.C.—Oden v. District of Co¬ 
lumbia, 79 F.2d 176, 66 App.D.C. 
60. 

Ind—Ule v. State, 194 N.E. 140, 208 
Ind 255, 101 A L.R. 903. 

N.H.—State v. Derosla, 50 A.2d 231, 
94 N.H. 228. 

S.D.—State v. Tarbell, 366 N.W. 677, 
64 S D. 330. 

Va.—Herchenbach v. Commonwealth, 
38 S E.2d 328, 185 Va. 217—Blank¬ 
enship v. Commonwealth, 36 S.E. 
2d 760, 184 Va. 495. 

Offense of “hit and run’ 1 

(1) The offense defined by the 
statute is sometimes referred to as 
the offense of “hit and run/’—People 
v. Houston, 74 P.2d 516, 24 Cal.App.2d 
515. 

(2) The offense defined by the stat¬ 
ute is commonly known as “hit and 
run driving."—State v. Lee, 88 P.2d 
996, 53 Ariz. 295. 

29. Acquisition of information, ob* 
talning assistance, and prevention 
of evasion of liability 

D.C.—Oden v. District of Columbia, 
79 F.2d 175, «5 App.D.C. 50. 
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penal, must be construed reasonably, 30 or, as some¬ 
times stated, it must be construed strictly in favor 
of accused. 31 Such a statute may not be enlarged 
by construction or extended by inference to in¬ 
clude acts not within its terms, 3 ' 2 and accused can¬ 
not be held liable under some statutes for failure 
to do something which was not necessary or which 
was not reasonably required. 33 

Such a statute has been held to create but one 
criminal offense, although it may require the per¬ 
formance of several separate acts, 34 and there 
can be but one punishment. 35 It has also been 
held or recognized, however, that a failure to 
perform any one of several acts designated by 
the statute may constitute a separate offense. 36 

Regulations relative to duty after accident arc 
discussed generally supra § 38. 

Grade of offense. Some statutes of the general 
type here under consideration have constituted the 
offense a felony. 37 A statute making it a felony 
for the driver of an automobile striking any per¬ 
son or vehicle to fail to stop, give his name, and 


render assistance is not inconsistent with the pro¬ 
visions of a later statute making it a misdemeanor 
for the driver in such case to fail to stop and give 
his name, as to the portion requiring the giving 
of assistance; and therefore a driver indicted for 
failure to give assistance to an injured person can 
be convicted and punished as for a felony. 38 Un¬ 
der other statutes, however, the particular offense 
is a misdemeanor, such as failing to stop, 30 failing 
to stop and give information, 40 leaving the scene 
of an accident without reporting, 41 or failing to 
give assistance. 42 

Jurisdiction. In general, questions as to juris¬ 
diction in a prosecution for an offense of the gen¬ 
eral type here under consideration depend on the 
local statutes and rules of practice. 43 

b. Validity of Statutes or Ordinances 

Statutes of the general type here under considera¬ 
tion have generally been regarded as valid. 

Statutes of the general type here under con¬ 
sideration have generally been held constitutional 
and valid, 44 as a reasonable exercise of the po¬ 


ind.—Runyon v. State, 38 N.E.2d 236, 
219 ind 352. 

N.T —People v. Chusid, 14 N.Y.S.2d 
474, 172 Mi.sc 492 

SD-State v. Clark, 290 NW. 237, 
67 S.D. 133. 

Aimed at “hit-and-run” drivers 

DC—Scott v. District of Columbia, 
Mun App., 55 A.2d 854. 

Qa—Georgia Tower Co v. Shipp, 24 
SE 2d 764, 195 On 446, mandate 
conformed to 25 S 13 2d 524, 69 Ga 
App 356 

Okl —McDonald v. State. 16 P.2d 149, 
54 Okl Cr. 122. 

prevention of accidents or Injury 

Ark—lienson v. State, 208 S W.2d 
767, 212 Ark. 905. 

30. Ala.—Lashley v. State, 180 So. 
717, 236 Ala. 1—-Lushlcy v. State, 
180 So. 720, 28 Ala.App. 86, cer¬ 
tiorari denied 180 So. 724, 236 Ala. 
28. 

Cal—People v. Odom, 66 P.2d 206, 19 
Cal. App. 2d 641—People v. Kauf¬ 
man, 193 P. 953, 49 Cal App. 670. 

31. Kan.—State v. Bowser, 146 P.2d 
135, 158 Kan. 12. 

N.J.—Butler v. Jersey Coast Nows 
Co.. 160 A. 659. 109 N.J.Law 255. 

Pa.—Commonwealth v. Adams, 23 A. 
2d 59, 146 P&.Super. 601. 

38. Okl.—McDonald v. State, 15 P. 
2d 149, 54 Okl .Or. 122. 

S.D.—State v. Clark, 290 N.W. 237, 
67 S.D. 183. 

33. Pa.—Commonwealth v. Adams, 
23 A.2d 59, 146 Pa.Super. *01. 

3i Ind.—Runyon v. State, 86 N.EJ. 
2d 235, 219 Ind. 352. 


Knn —State v. Razoy, 282 P. 755, 129 
Kan 328, 66 A I,.R. 1225. 

Ta—Commonwealth v. Zeitler, 79 Pa 
Super. 81. 

35. Ind.—Runyon v. State, 38 N E 
2d 235, 219 Ind. 352. 

36. Cal.—People v. Scofield, 265 P. 
914, 203 Cal. 703, followed in Peo¬ 
ple v. Campridon, 268 P. 372, 201 
Cal. 701—People v. Odom, 66 P.2d 
206, 19 Cal.App 2d 611—People v 
Steele, 280 P. 999, 100 Cal.App. 639. 

37. Cal.—Ppople v. Houston, 74 P 2d 
515, 24 Cal.App.2d 167. 

Mich —People v Buckley, 4 N.W.2d 
448, 302 Mich. 12. 

N.H—State v. Derosia, 50 A.2d 231, 
94 N.H. 228. 

Tex.—Tocnich v. State, Cr., 12 S.W. 
2d 208. 

Va—James v. Commonwealth, 16 S. 

E 2d 296, 178 Va. 28. 

Wls.—Boehm v. State, 209 N.W. 730, 
190 Wis. 609. 

Determine by place of punishment 

In accordance with general rules 
stated in Criminal Law § 6, it has 
been held or recognized that the of¬ 
fense under a statute of the type 
here under consideration which does 
not in terms characterize the olfense 
either as a felony or as a misde¬ 
meanor is a felony, where the stat¬ 
ute permits imprisonment in the pen¬ 
itentiary.—Bragan v. State, 9 So. 2d 
123, 243 Ala. 102, answer to certified 
question conformed to 9 So.2d 126, 30 
Ala.App. 548—Lashley v. State, 180 
So. 717, 236 Ala. 1—Lashley v. State, 
180 So. 720, 28 Ala-App. 86, certiorari 
denied 180 So. 724, 23*6 Ala. 28—State 
V. Hall, 184 So. 898, 24 Ala.App. 836. 
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38. Cal —People v. Finley, 149 P. 
779, 27 Cal.App. 291. 

39. In Pennsylvania 

(1) It has been held that even 

since the amendment of 1937, 76 P.S. 
§ 634, a person who fails to stop aft¬ 
er his vehicle has collided with, and 
damaged, property may properly be 
charged with a misdemeanor under 
subs (a), whether the property was 
attended or unattended.—Common¬ 
wealth v. Baker, 53 PaDlst. & Co. 
702, 61 Montg.Co. 200—Common¬ 

wealth v. Wolfendale, 43 Pa.Dist. & 
Co 230. 

(2) It has been held, however, that, 
while prior to such amendment fail¬ 
ure to stop constituted a misdemean¬ 
or whether the property damaged 
was attended or unattended, since 
such amendment failure to stop is a 
mere summary offense under subs, 
(d), if the property damaged was un¬ 
attended.—Commonwealth v. Krivon- 
ak, 46 Pa.Dist. & Co. 109, 24 Erie Co. 
185—Commonwealth v. Kane, 38 Fa. 
Dist. & Co. 480. 

40. Ariz.—Olson v. State, 285 P. 282, 
36 Anz. 294. 

41. N.Y.—People v. Patrick, 26 N.Y. 
S.2d 183, 175 Misc. 997. 

42. Ariz.—Olson v. State, 285 P. 282, 
36 Ariz. 294. 

Mich.—People v. Hoaglln, 247 N.W. 
141, 262 Mich. 162. 

43. Idaho.—State ex rel. Oundlach v. 
Featherstone, 84 P.2d 32, 54 Idaho 
640. 

N.Y.—People v. Chmielewski, 275 N. 
Y.S. 148, 163 Misc. 386. 

44 . Ala.—Corpus Juris citsd la 
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lice power of the state, 45 and as not in violation of 
a constitutional guaranty against self-incrimina¬ 
tion. 46 Such a statute has been upheld as against 
a claim that it is void for indefiniteness, uncer¬ 
tainty, or vagueness. 47 It has been held, however, 
that a statutory provision for rendering such as¬ 
sistance as may be reasonable or necessary after 
an accident is too vague, indefinite, and uncertain 
to permit enforcement of such provision, and, 
therefore, that it cannot properly be the 'basis of 
a criminal prosecution. 48 

A municipal ordinance requiring one involved in 
an accident resulting in injury to any person or 
property to identify himself and vehicle has been 
held to be valid as within the limits of police power 
delegated to the municipal corporation. 49 A mu¬ 
nicipal ordinance which requires the rendering of 
reasonable assistance under penalty has, however, 
been held to be invalid, 50 and it has been held that 
a municipal ordinance requiring the driver or op¬ 
erator of a vehicle involved in an accident which 


causes injury to a person or which disables a 
vehicle to make a full report to the police depart¬ 
ment violates the constitutional guaranty against 
self-incrimination. 51 A municipal ordinance re¬ 
quiring the operator of a motor vehicle who has 
been involved in an accident to report such ac¬ 
cident to municipal police if the damage is to the 
apparent extent of a specified amount or more 
has been held invalid on the ground that the min¬ 
imum amount fixed by the ordinance is less than 
that fixed by a statute requiring a like report to 
a particular state department, 52 and also on the 
ground that the penalty prescribed for a violation 
of such ordinance is in excess of that which the 
municipality has been allowed to impose for such 
violation. 53 

Driving after conviction . A statutory provision 
making it an offense to drive a motor vehicle with¬ 
in a prescribed period from conviction for leaving 
after an accident without stopping is valid as a 
police regulation.' 54 


Lashley v. State, 180 So. 717, 719, 
236 Ala. l—Griffin v State. 10 So 2d 
374, 30 Ala Api*. 599—Corpus Juris 
elted In Lashley v. Stale, 180 So. 
720. 723, 28 Ala. App. 86, certiorari 
denied 180 So. 724, 236 Ala 28- 
State v. Hall, 1T4 So. 898, 24 Ala. 
App. 336. 

Cal.—People v. Bowlin, 65 P.2d 840. 
19 Cal.App.2d 397. 

DC.—Scott v. District of Columbia, 
Mun.App., 55 A.2d 854. 

Fla—In re Jones, 178 So. 424, 130 
Fla. 667. 

Ind.—Ule v. State, 194 N.E. 140, 208 
Ind. 255. 101 A L R. 903. 

Mich—People v. Thompson. 242 N. 

W. ,857, 259 Mich. 109. 

Okl.—McDonald v. State, 15 P.2d 149, 
64 Okl.Cr. 122. 

Tex.—Scott v. State, 233 S.W. 1097, 
90 Tex.Cr. 100. 16 A L.R. 1420. 
W.Va—State v. Masters, 144 S.E. 718, 
106 W.Va. 46. 

42 C.J. p 640 note 43, p 1384 note 18. 

45. Mo.—Ex parte Kneedler, 147 S. 
W. 983, 243 Mo. 632. 40 L.R.A., 
N.S., 622, Ann.Cas.l913C 923. 

W.Va.—State v. Masters, 144 S.E. 

718, 106 W.Va. 46. 

42 C.J. p 1384 note 18 [a] (2), (3). 

46. Ala.—Lashley v. State, 180 So. 
717. 236 Ala. 1—Lashley v. State, 
180 So. 720, 28 Ala.App. 86, certio¬ 
rari denied 180 So. 724, 236 Ala. 
28. 

Fia.—In re Jones, 178 So. 424, 130 
Fla. 667. 

Ind.—St. Clair v. State, 196 N.E. 683, 
209 Ind. 136—Ule v. State, 194 N.E. 
140, 208 Ind. 255, 101 A.L R. 903. 
Kan.—State v. Razey, 282 P. 755, 129 
Kan. 328, 66 A.L.R. 1225. 

Mich.—Corpus Juris oited la People 


Y. Thompson, 24 2 N.W. 857, 862, 
259 Mich 109. 

Okl.—McDonald v. State. 15 P 2d 14 9, 
64 Okl Cr. 122. 

42 C J. p 640 note 45. p 1384 note 18 
[a] (1). 

Self-lncrlmination generally see 
Criminal Law §§ 649-656; the C 
J.S. title Witnesses §§ 431-443, also 
70 C.J. p 719 note 43-p 738 note 90. 

Reasons for, and discussion of, rule 

(1) In a case in which the rule 
stated in the text was apparently 
recognized, it was stated that the 
operation of a motor vehicle on pub¬ 
lic highways is a right and not a 
privilege which the state may grant 
or withhold at pleasure and may 
grant on condition, and that it is 
permissible to waive the right or 
immunity as to giving incriminating 
evidence.—Commonwealth v. Show¬ 
ers, 32 Pa.Dist. & Co. 264. 

(2) It has also been stated that, 
even if the requirements of the stat¬ 
ute are construed as violative, of the 
constitutional privilege against self¬ 
incrimination, it would not be neces¬ 
sary to declare the statute Invalid 
in order to obtain the protection of 
the guaranty, since, if, in the par¬ 
ticular case, the constitutional privi¬ 
lege justified the refusal to give the 
information required by the statute, 
the question could be raised in the 
defense of the prosecution. 

Mo.—Ex parte Kneedler, 147 S.W. 
983, 243 Mo. 632, 639, 40 L.R.A.N.S., 
622, Ann.Cas.l913C 923. 

Pa.—Commonwealth v. Showers, su¬ 
pra. 

(3) Other reasons for rule see 42 
C.J. p 640 note 46 [a]. 
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riling report with secretary of state 

Statutory provision is not uncon¬ 
stitutional as depriving motorist of 
constitutional guaranty against self- 
lncrimination by requiring the filing 
of a report with secretary of state 
when a vehicle is involved in accident 
resulting in death or injury—Surt- 
man v. Secretary of State, 15 N.W.2d 
471, 309 Mich. 270. 

47. D C —Scott v. District of Colum¬ 
bia. Mun.App., 55 A 2d 854. 

Ind.—Ule v. State, 194 N.E. 140, 208 
Ind. 255, 101 A L R. 903. 

W.Va—State v. Masters, 144 S.E. 718, 
106 W.Va 46. 

42 C.J. p 1384 note 18 [b]. 

Place of confinement 

Such a regulation is not Invalid, as 
being vague and indefinite, by reason 
of the fact that it provides for pun¬ 
ishment by confinement either in the 
penitentiary or the county jail —Mo- 
sier v. State, 284 S.W. 225, 90 Tex.Cr. 
136. 

48. Ga.—Hurst v. State, 147 S.E. 
782, 39 Ga.App. 522. 

49. S.D.—City of Sioux Falls Y. Pe¬ 
terson, 25 N.W.2d 556. 

50. Ohio.—Henry v. Cleveland, 27 
O.C.A. 321. 

42 C.J. p 640 note 43 [b]. 

51. Ohio.—Rembrandt v. City of 
Cleveland, 161 N.E. 864, 28 Ohio 
App. 4. 

52. Pa.—Commonwealth v. Zahniser, 
33 Pa.Dist. & Co. 35. 

53. Pa.—Commonwealth v. Zahniser, 
supra. 

54. Ala.—State v. Campbell, 107 So. 
788, 21 Ala.App. 303. 

42 C.J. p 640 note 47« 
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c. Essentials or Elements of Offense 

(1) In general 

(2) Knowledge and intent 

(3) Failure to stop 

(4) Failure to furnish information, to 

report, or to exhibit license 

(5) Failure to render assistance 

(1) In General 

The duties imposed on the operator of a motor ve¬ 
hicle who has been Involved in an accident or who has 
caused injury to another depend largely on the provisions 
of the statute. 

The duty imposed on the driver of a motor ve¬ 
hicle, who has been involved in an accident or 
has caused injury to another, is primarily to be 
determined from the provisions of the statute; 55 
and, where several distinct acts are required of 
him, the omission of any one or more of them 
constitutes a violation. 56 The acts or omissions 
which constitute the offense of “hit and run” do 
not commence until after the injury or damage 
has been inflicted. 67 The imposition of the du¬ 
ties prescribed by some statutes on a driver “caus¬ 
ing” an injury relates to the physical cause of the 
injury involved rather than to the legal responsi¬ 
bility therefor. 58 

Tn general, it does not matter whether the per¬ 
son accused caused the injury or collision by a cul¬ 
pable act or whether it occurred through pure 
accident, 59 and failure of accused to comply with 
the statute may be the basis for a finding of guilt 
under some statutes regardless of how the colli¬ 
sion in question occurs or who is at fault. 60 So, 


in general, what kind of property was injured 61 
or what particular injury was caused 62 is immate¬ 
rial. In order to render some statutory provisions 
operative, it is essential that there should be some 
damage to property, 63 or some substantial damage 
to property. 64 Some statutes apply to any motor 
vehicle, whether it is owned and operated pri¬ 
vately or as a common carrier. 65 

The operation of the statutes may be limited 
to an accident resulting in injury to person or 
property other than the vehicle under control of 
accused or its occupants. 66 Other statutes apply, 
however, even where the injury is sustained by a 
person riding in the vehicle driven by accused. 67 

Whether the place where the collision or injury 
involved occurs is within the operation of the stat¬ 
ute depends on the terms of the statute. 68 Some 
statutes, cither by reason of the fact that the par¬ 
ticular statute governs the use of vehicles on pub¬ 
lic highways 69 or by reason of express terms, 70 
apply only to collisions or accidents which occur 
on a street or highway, but other statutes apply 
whether the offense is committed on a public high¬ 
way, a private driveway, or other private prop¬ 
erty. 71 

(2) Knowledge and Intent 

In general, knowledge on the part of the driver of a 
motor vehicle that he has struck or injured another per¬ 
son or property or that he has been Involved in an acci¬ 
dent is essential in order to render him guilty. 

As a general rule, a specific intent is not an es¬ 
sential element of the offense, 72 but knowledge by 
the driver that he has struck or injured another 


65. Ala.—Lashley v. State, 180 So 
717, 236 Ala. 1—Lashley v State, 
180 So. 720, 28 Ala App 86. certio¬ 
rari denied 180 So. 724. 236 Ala. 
28—Layfleld v. State, 173 So. 654, 
27 Ala App. 437. 

Va.—Blankenship v. Commonwealth, 
35 S IS.2d 760, 184 Va. 495—James 
v. Commonwealth, 16 S.E.2d 296, 
178 Va. 28. 

66. Cal.—People v. Scofield, 265 P. 
914, 203 Cal. 703, followed in Peo¬ 
ple v. Campridon, 268 P. 372, 204 
Cal. 701—People ▼. Kaufman, 193 
P. 963, 49 Cal.App. 570. 

42 C.J. p 138a note 22. 

Complete offense 

Cal.—People v. Huber, 221 P. 695, 64 
C&l.App. 362. t 

67. Va.—James v. Commonwealth, 
16 S.E.2d 296. 178 Va. 28. 

68. Me.—State v. Verrill, 112 A. 673, 
120 Me. 41. 

66. Iowa.—State v. Schenk, 262 N. 
W. 129, 220 Iowa 511. 

Mo.-—State v. Hudson, 285 S.W. 733, 
S14 Mo. 599. 

61 C.J.S.—62 


Unavoidable accident 

The requirements of the statute 
must be eomplied with, notwithstand¬ 
ing the collision or striking was due 
to an unavoidable accident —Oney v. 
State, 170 S.W.2d 738, 145 Tex Cr. 
613. 

Intentional collision 

The duties imposed by the statute 
must be complied with, notwith¬ 
standing the collision or striking was 
intentional.—Mimms v. State, 169 S. 
W.2d 165, 145 Tex.Cr. 456. 

60. Tex.—Oney v. State. 170 S.W.2d 
738, 145 Tex.Cr. 613. 

61. Mo.—State v. Hudson. 285 S.W. 
733, 314 Mo. 699. 

62. Ky —Wolff v. Commonwealth, 
276 S.W. 1067, 211 Ky. 62. 

Mo—State v. Hudson, 285 S.W. 733, 
314 Mo. 599. 

Extent of damage or injury 

The extent of the property dam¬ 
age or the number of people injured 
or killed is not an element of the 
offense.—James v. Commonwealth, 16 
S.E.2d 296, 178 Va. 28. 
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63. NT —People v. Thomas. 250 N. 
Y.S. 413. 232 App.Div. 475. 

64. D C—Scott v. District of Colum¬ 
bia, Mun App , 65 A.2d 854. 

65. Ga —Shipp v. Georgia Power 
Co, 21 S E 2d 458, 67 Ga.App. 867, 
reversed on other grounds Georgia 
Power Co. v. Shipp, 24 S E 2d 764, 
195 Ga 446, and vacated 25 S E 2d 
521, 69 Ga App. 356. 

66. Vt —State v. Gosselin, 6 A.2d 14, 
110 Vt. 361. 

67. Cal—People v. Kinney, 82 P.2d 
203, 28 Cal.App.2d 232. 

66. Mass —Commonwealth v. Har¬ 
ris, 154 N.E. 180, 257 Mass. 434. 

69. Cal.—People v. Hoenschle, 22 P. 
2d 777, 132 Cal.App. 387. 

TO. Ariz.—State v. Smith, 189 P.2d 
205, 66 Ariz. 376. 

Ga.—Perry v. State, 8 S.E.2d 425, 
62 Ga.App. 115. 

71. Tex.—Salazar v. State, 169 S.W. 
2d 169, 146 Tex.Cr. 478. 

72. Cal.—People v. Henry, 72 P.2d 
915, 23 Cal.App.2d 155. 
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person or property or that he has been involved 
in an accident is essential in order to render him 
guilty of the offense, 7 * even though it is not ex¬ 
pressly so provided by the statute. 74 According 
to some cases, in the absence of such express pro¬ 
vision, want of such knowledge may constitute a 
defense, 75 although the view has been expressed 
that in such case knowledge is not an ingredient 
of the offense. 76 Under some statutes it is not 
essential that the driver of a vehicle should know 
that some person, 77 or some person or property, 78 
has been injured in order to render the statute 
operative; it is sufficient that the driver knows 
that he has collided with another vehicle or prop¬ 
erty 79 or that his vehicle has struck a person or 
has collided with a vehicle containing a person. 80 

The knowledge of injury to person or property 
which is essential to render the statute operative 
is not an absolute, positive knowledge, 81 and in 


general, if the circumstances are such as would 
ordinarily give rise to the belief by a reasonable 
person that an injury might result, or has resulted, 
from an accident or collision, it is the duty of the 
driver to stop. 82 So, in general, if he knows that 
a collision or striking has occurred, the obligation 
is on him to ascertain whether any injury or dam¬ 
age has resulted therefrom; 83 and he cannot rely 
on his alleged lack of knowledge of an injury 
due to his having driven at an extremely high 
rate of speed. 84 It is not essential that the driver 
should have positive knowledge of the extent of 
the damage or injuries inflicted, 86 and his igno¬ 
rance of the extent of the injuries inflicted does not 
govern his guilt or innocence. 86 In some juris¬ 
dictions a driver’s want of knowledge that his ve¬ 
hicle has struck a person does not excuse him if 
such want of knowledge is due to his voluntary in¬ 
toxication. 87 It has been held that a driver has 


Intent to commit acts made criminal 

Assuming- that intent is a neces¬ 
sary element, it was held that it was 
not the intent to commit the crime 
which was a material element hut 
was an intent to commit the acts 
made criminal by the statute.—Se¬ 
ller v. District of Columbia, 95 F.2d 
118, 68 App.D.C. 207. 

73. Ariz.—State v. Lee, 88 P.2d 996, 
53 Ariz. 295. 

Cal.—People v. Pahner, 51 P.2d 1143, 
10 Cal.App 2d 294—People v. Lou- 
tholtz, 283 P. 292, 102 Cal.App. 493. 
Mich.—People v. Lepler, 24 N.W.2d 
' 190, 315 Mich. 490. 

N.Y.—People v. Shlansky, 177 N.E. 
130, 256 NY. C3S—People, on Com¬ 
plaint of Matt us v. Dropkin, 25 
N.Y S.2d 16, 261 App Div. 223- 

People v. Schaeffer, 1 N.Y S.2d 714, 
253 App.Div. 202—People, on Com¬ 
plaint of O’Connor, v. Hirsch, 269 
N.Y S. 830, 241 App Div. 712—Peo¬ 
ple v. Thomas, 250 N.Y.S. 413, 232 
App.Div. 475—People v. Encson, 5 
N.Y.S.2d 286, 168 Misc. 51—People 
v. Kulick, 66 N.Y.S.2d 826. 

42 C.J. p 1385 note 28. 

Knowledge or duty to know 

In order to render a driver guilty 
of the offense of leaving the scene 
of an accident without reporting, it 
is essential that he knows, or should 
know, of the occurrence of the acci¬ 
dent and that he is involved in it.— 
People v. Hakala, 61 N.Y.S.2d 718, 270 
App.Div. 612. 

74. Cal.—People v. Scofield, 265 P. 
914, 203 Cal. 703, followed in People 
v. Camprldon, 268 P. 372, 204 Cal. 
701—People v. Ely, 265 P. 818, 203 
Cal. 628—People v. Hallo, 6 P.2d 
616, 119 Cal.App. 398. 

Neb.—Behrens v. State, 1 N.W.2d 289, 
140 Neb. 671. 


N.C—State v. Ray, 47 S E 2d 494. | 
229 N C. 40. 

Pa.—Commonwealth v. Adams, 23 A. j 
2d 59, 146 Pa Super. 601—(’ommon- 
wealth v. Hyman, 178 A 510, 117 
Pa.Super. 585. 

Va—Horchenbach v. Commonwealth, 
38 SE.2d 328. 185 Va 217. 

42 C J p 1385 note 29. 

Season for rule 

The duty imposed on the driver of 
the vehicle by the statute is not pas¬ 
sive and requires positive, affirmative 
action, that is to say, to stop and to 
give aid and information, which af¬ 
firmative acts cannot be performed 
unless the driver knows that his ve¬ 
hicle has struck a person or object.— 
Herchenbach v. Commonwealth, su¬ 
pra. 

Knowledge impliedly necessary 

Knowledge of the fact of a col¬ 
lision as essential to the offense is 
necessarily implied in the require¬ 
ments of a statute requiring drivers 
of motor vehicles to stop and render 
aid to those who may have been in¬ 
jured by a collision, especially in 
view of a general statutory provision 
that in every criminal offense there 
must exist a union of act and intent. 
—People v. Bowlin, 65 T.2d 840, 19 
Cal.App.2d 397—People v. Fodera, 154 
P. 22, 33 Cal.App. 8. 

Informing operator of damage or in¬ 
jury 

A person who has been damaged 
or injured and is entitled to obtain 
the information contemplated by the 
statute has the right, if the operator 
of a motor vehicle is not aware of 
the Infliction of damage by his ve¬ 
hicle, to inform such operator of 
such infliction of damage.—Shipp v. 
Georgia Power Co., 21 S.E.2d 458, 67 
Ga.App. 867, reversed on other 
I grounds Georgia Power Co. v. Shipp, 
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24 S E 2d 764, 195 Ga. 446, and va¬ 
cated 26 S E 2d 624, 69 Ga.App. 356. 

75. Neb.—Behrens v. State, 1 N.W. 
2d 289, 140 Neb. 671. 

Tex—Scott v State. 233 S.W. 1097, 
90 Tex.Cr. 100, 16 A.L.R. 1420. 

42 C J. p 1385 note 29. 

76. Ariz.—Olson v. State. 285 P. 282, 
36 Ariz. 294. 

77. Tex—Bcvil v State, 141 S.W. 
2d 362, 139 Tex.Cr. 53 3. 

78. Mass.—Commonwealth v. Me* 
Menimon, 4 N.E 2d 246, 296 Muss. 
467. 

79. Mass.—Commonwealth v. Me- 
Menimon, supra. 

80. Tex—Bevil v. State, 141 S.W.2d 
362, 139 TexCr. 513. 

81. Ala.—Woods v. State, 73 So. 129, 
15 A]a.App. 251. 

88. Ala.—Woods v. State, supra. 
N.Y.—People v. Hakala, 61 N.Y.S.2d 
718, 270 App.Div. 612. 

83. Cal.—People v. Roche, 121 P.2d 
865, 49 Cal.App.2d 459. 

N.J.—Lo Biondo v. Allan, 40 A.2d 
810, 132 N.J.Law 437. 

N.Y.—People v. Hakala, 61 N.Y.S.2d 
718, 270 App.Div. 612—People v. 
Ericson, 5 N.Y.S.24 286, 168 Misc. 
61. 

42 C.J. p 1385 note 30. 

84. Ill.—People v. Rlpplinger, 243 
Ill.App. 467. 

85. Va.—Herchenbach v. Common¬ 
wealth, 38 S.E.2d 328, 185 Va. 217. 

86. Cal.—People v. Huber, 221 P. 
695, 64 Cal.App. 352. 

42 C.J. p 1385 note 32. 

87. Tex.—Martinez v. State, 128 S. 
W.2d 398, 137 TexCr. 434, rehear¬ 
ing denied 181 S.W.2d 971, 187 Tex 
Cr. 484. 
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no right to rely on a false statement of another 
who goes back to ascertain what has occurred, 88 
but it has also been held that, where the offense 
prescribed by the statute is knowingly leaving the 
place of an accident without disclosing his name 
and address, one cannot be said “knowingly” to fail 
to comply with the statute when he, remaining at 
the place where his own automobile has been dis¬ 
abled by the accident, sends back a messenger with 
instructions to make such disclosure, and in good 
faith believes the messenger has done so, although 
in fact he has not. 89 

(3) Failure to Stop 

Where under the statute the duty to stop, or to stop 
Immediately, has arisen after an accident, a failure to 
stop constitutes a criminal offense. 

Where under the statute the duty to stop, 90 or 
to stop immediately, 91 has arisen after an accident, 
a failure to stop constitutes a criminal offense. 
Under some statutes the driver of a vehicle which 
strikes any person or collides with any vehicle 
containing a person must stop regardless of wheth¬ 
er anyone is injured. 92 So under some statutes 
the duty to stop exists regardless of how a colli¬ 
sion or striking occurs or who is at fault ; 93 such 
statutes apply notwithstanding the occurrence is 
an unavoidable accident 94 or is intentional. 95 

A definite cessation of movement for a sufficient 
•length of time to permit a person of ordinary pow¬ 
ers of observation fully to understand the sur- 
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rounding circumstances and to obtain a knowledge 
of the results of the accident is essential. 96 It is 
not sufficient to stop for an instant, permitting only 
a cursory examination of the surrounding condi¬ 
tions, 97 to stop in order to change gears and di¬ 
rection, 98 or to stop a short distance from the 
scene of the accident, where the stop is made 
because the driver has arrived at his destination 
and not because of the accident. 99 

Where, under a subdivision of the statute, a fail¬ 
ure to stop is constituted an offense, a driver who 
immediately stops is not guilty of such offense, 
notwithstanding he fails to comply with require¬ 
ments of another subdivision of the statute. 1 

(4) Failure to Furnish Information, to Re¬ 
port, or to Exhibit License 

Failure of the operator of a motor vehicle to furnish 
information with respect to his name, address, and the 
like under certain circumstances may Justify a finding Of 
criminal liability. 

Failure of the driver of a motor vehicle to 
comply with the requirements of a penal statute 
that, under certain circumstances, he shall give cer¬ 
tain information, as, for example, his name, ad¬ 
dress, or other matters of identification, to certain 
persons may justify a finding of criminal liabil¬ 
ity, 2 and a like rule applies in the case of failure 
to comply with a statutory requirement to make 
a report of an accident. 3 Under some statutes the 
necessity to give the required information arises 
only when a person has been injured or a vehicle 


88. N.Y.—People v. Curtis, 122 N. 
E. 623, 225 N.Y. 619. 

89. Mass.—Commonwealth v. Hors¬ 
fall. 100 N.E. 362, 213 Mass. 232, 
Ann Cas.l914A 682. 

9a Okl.—Johnson v. State, 81 P.2d 
872, 64 Okl.Cr. 418—McDonald v. 
State, 16 P.2d 149, 64 Okl.Cr. 122. 
Tex.—-Mickle v. State, 191 S.W.2d 41, 
149 Tex.Cr. 53—Morgan v. State, 
167 S.W.2d 765, 145 TexCr. 276— 
Moore v. State, 146 S.W.2d 887. 140 
Tex.Cr. 482—lievil v. State, 141 S. 
W.2d 362, 139 Tex.Cr. 613. 
Stopping sufficient 
Under a statute requiring a driver 
who shall Injure any person or shall 
do substantial damage to property to 
■top, a driver who, when informed 
of the accident, stopped at the first 
available parking spot about one 
hundred fifty feet from point of col¬ 
lision did not violate statute.—Oden 
v. District of Columbia, 79 F.2d 176, 
65 App.D.C. 60. 

91. Oa.—Jackson v. State, 176 S.E. 

421, 49 Ga.App. 346. 

Pa.-—Commonwealth v. Baker, 63 Pa. 
Dist. ft Co. 702, 61 Montg.Co. 200. 


Meaning of "Immediately" 

It has been held that the word 
"immediately,” as used in a statute 
requiring that a driver "shall imme¬ 
diately stop,” does not mean "in¬ 
stantly,” and that stopping as 
promptly as possible under the cir¬ 
cumstances is sufficient.—People v 
Odom, 66 P.2d 206, 209, 19 Cal.App. 
2d 641. 

Striking and injuring animal 

A statute requiring a driver in¬ 
volved in an accident resulting in 
damage to property immediately to 
stop applies where a vehicle strikes 
and injures a dog.—People v. Fim- 
bres, 288 P. 19, 109 Cal.App., Supp., 
778. 

Stopping hold insufficient 

Driver of motor vehicle who did 
not stop when he struck pedestrian 
was guilty of ^failing to stop at the 
scene of an accident in which his 
automobile was Involved, notwith¬ 
standing he stopped at a place two 
hundred yards away and arranged 
for third person to take injured pe¬ 
destrian to nearby town.—State v. 
Brown, 40 S.E.2d 34, 226 N.C. 681. 
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Stopping held sufficient 

S D.—State v. Clark, 290 N.W. 237, 67 
S.D. 133. 

92. Tex.—Moore v. State, 145 S W.2d 
887, 140*Tex Cr. 482—Devil v. State, 
141 S.W.2d 362, 139 Tex.Cr. 513. 

93. Tex.—Oney v. State, 170 S.W.2d 
738, 145 Tex.Cr. 613 

94. Tex.—Oney v. State, supra. 

95. Tex—Mimms v. State, 169 S.W. 
2d 165, 145 Tex.Cr 459. 

96. Tex—Moore v State, 145 S.W.2d 
887, 140 TexCr. 482. 

97. Tex.—Moore v. State, supra. 

98. Pa.—Commonwealth v Baker, 68 
Pa.Dlst. & Co. 702, 61 Montg Co. 
200 . 

99. N.J.—Lo Biondo v. Allan, 40 A. 
2d 810, 132 N.J.Law 437. 

1. S.D.—State v. Clark, 290 N.W. 
237, 67 S.D. 133. 

2. N.Y.—People v. Chusid, 14 N.Y. 
S.2d 474. 172 Mlsc. 492. 

Okl.—Johnson v. State, 81 P.2d 872, 
64 Okl.Cr. 418. 

3. S.D.-—State v. Clark, 290 N.W. 
237, 67 S.D. 133. 
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has been damaged, 4 and a statutory provision re¬ 
quiring the giving of information and the exhibition 
of license to the person struck or to occupants 
of any vehicle collided with does not apply where 
a dog is struck or injured. 5 

Some statutes require in general the tendering 
on the spot and immediately of explicit and defi¬ 
nite information as to the operator or person in 
charge of the vehicle causing damage or injury of 
a nature which will identify him readily and make 
it simple and easy to find him thereafter. 6 A re¬ 
quirement that the driver “make himself known” 
uses the words in their ordinary sense, and means 
that he must disclose his identity, and show or 
make known to some person or persons in the vi¬ 
cinity who 'he is, his name, and where he may be 
found. 7 A statute providing for the exhibition of 
license and the giving of name, address, and li¬ 
cense number requires both the exhibition of the 
license and the giving of the specified information, 8 
and merely exhibiting the license docs not relieve 
the driver of criminal liability. 9 

Under some statutes or other governmental reg¬ 
ulations a request for the particular information is 
essential in order to impose criminal liability for 
failure to give it. 10 According to some cases, how¬ 
ever, the statutory provision for a request for in¬ 
formation applies only to cases where the person 
on whom the duty rests stops so as to permit an 
opportunity to make the request. 11 

Where the statute so provides, the only per¬ 
son to whom it is essential to give the prescribed 
information is the person struck or the driver or 
occupant of, or the person attending, the vehicle 
with which there has been a collision,! 2 and it is 


not necessary to give such information to other 
persons who happen to be present. 19 While under 
some statutes the required information must be 
given to the injured person or to a police officer 
if either is present and capable of receiving the 
information, 14 under a statute providing in the 
alternative for giving information to the person sus¬ 
taining damage or to the police, it is not neces¬ 
sary to furnish the information to the person sus¬ 
taining damage and also to the police. 16 

Under some statutes it is essential to report an 
occurrence causing injury to a person to certain 
specified public officials not only where the op¬ 
erator of the vehicle causing the injury is culpa¬ 
ble but also where the injury is caused by acci¬ 
dent. 16 Some statutes require a report to a speci¬ 
fied public officer of an occurrence causing an in¬ 
jury to a person immediately after giving as¬ 
sistance to the injured person and furnishing cer¬ 
tain information to such person or to some one in 
his stead. 17 Where the statute does not fix the 
time for reporting damage to the nearest police 
station or judicial officer, the report must be made 
within a reasonable time. 18 

(5) Failure to Render Assistance 

Under some statutes failure of the driver of a motor 
vehicle to render assistance to another under certain cir¬ 
cumstances may be the basis of criminal liability. 

Under some statutes failure of the driver of a 
motor vehicle to furnish assistance to others, under 
certain circumstances, may be the basis of crim¬ 
inal liability. 19 Some statutes impose the duty 
to render assistance regardless of how the collision 
or striking occurs or who is at fault; 20 they ap¬ 
ply notwithstanding the occurrence is an unavoid¬ 
able accident 21 or is intentional. 22 Under some 


4. N.Y.—People v. Irish, 222 N.Y.S. 
337, 129 Misc. 440. 

5. Cal.—People v. Fimbres. 288 P. 

19. 109 Cal.App. 778. 

6. Ga.—Shipp v. Georgia Power Co., 
21 S.E.2d 458, 67 GaApp. 867. re¬ 
versed on other grounds Georgia 
Power Co. v. Shipp, 24 S.E.2d 764, 
196 Ga. 446, and vacated 26 S.E.2d 
624, 69 Ga.App. 356. 

Mass.—Commonwealth v. Horsfall, 
100 N.E. 362. 213 Mass. 232, Ann. 
C&S.1914A 682. 16 A.L.R. 1428. 
N.Y.—People v. Chusid, 14 N.Y.S.2d 
474. 172 Misc, 492. 

7. Me.—State v. Verrill, 112 A. 673. 
120 Me. 41. 

a N.Y.—People v. Chusid, 14 N.Y. 
S.2d 474, 172 Misc. 492. 

9. NY.—People v. Chusid, supra. 

10. Ohio.—City of Cleveland v. Jor- 

ski, 63 N.E.2d 513, 142 Ohio St 

529, 


Okl.—McDonald v. State, 16 P.2d 149, 
64 Okl.Cr. 122. 

Pa.—Commonwealth v. Hyman, 178 
A. 610, 117 Pa.Supcr. 685. 

11. WVa—State v. Masters, 144 S. 
E. 718, 106 W.Va. 46. 

18. Kan.—State v. Bowser, 145 P.2d 
135, 158 Kan. 12. 

13. Kan.—State v. Bowser, supra. 

14. Ill.—People v. Ripplingcr, 243 
Ill.App, 467. 

15. N.Y.—People v. Chusid, 14 N.Y. 
S.2d 474, 172 Misc. 492. 

la Iowa.—State v. Schenk, 262 N. 
W. 129, 220 Iowa 611. 

17. Iowa.—State v. Schenk, supra. 

la N.Y.—People v. La Rock, 21 N. 
Y.S.2d 778, 174 Misc. 795. 

19. Cal.—People v. Steele, 280 P. 
999, 100 Cal.App. 639. 
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“Immediately” 

In a statute providing that “the 
driver of any vehicle which strikes 
any person . . . shall immediate¬ 

ly stop and give his name and ad¬ 
dress and the names and addresses 
of all passengers . . . and shall 

also render to such persons all nec¬ 
essary assistance,” the word “imme¬ 
diately" cannot be construed as lim¬ 
iting or modifying the word “render." 
—People v. Steele, supra. 

Notwithstanding compliance with 
duty to stop, a driver may be guilty 
of an offense if he falls to render 
the assistance required by the stat¬ 
ute.—Bevil v. State, 141 S.W.2d 362, 
139 Tex.Cr. 613. 

20. Tex.—Oney v. State, 170 S.W.2d 
738, 145 Tex.Cr. 613. 

21. Tex.—Oney v. State, supra. 

22. Tex.—Mlmms v. State, 169 S. 
W.2d 166, 146 Tex.Cr. 466. 
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statutes the duty of a driver to render assistance in¬ 
cludes the duty to render assistance to a guest in 
such driver’s vehicle who sustains an injury in an 
accident in which such vehiole is involved . 23 A 
statute requiring a driver to render assistance to 
an injured person does not apply where a vehicle 
strikes and injures a dog . 24 

The gist of the offense under some statutes is 
the willful omission to render reasonable assist¬ 
ance to one who has been injured , 25 and a stat¬ 
utory provision for rendering reasonable assistance 
to an injured person requires the person on whom 
the duty is imposed to render only such assistance 
as he sees is necessary . 25 What constitutes rea¬ 
sonable or necessary assistance to an injured per¬ 
son required by some statutes depends on the facts 
of the particular case . 27 The assistance is rea¬ 
sonable if it is consistent with that which would 
be rendered by a prudent man in like circumstanc¬ 
es .* 28 The duty to render reasonable assistance 
includes the duty to take the injured person to a 
physician or surgeon for medical or surgical treat¬ 
ment if it is apparent that such treatment is nec¬ 
essary . 29 The person on whom the duty to ren¬ 
der assistance is imposed need not take any af¬ 


firmative action in that respect where it is not 
necessary for him to render assistance because, 
to his knowledge, others are rendering adequate 
and sufficient assistance to the injured person . 30 

§ 675. -Persons Liable 

As a general rule only the operator of the motor ve¬ 
hicle who fails to stop or render assistance after an acci¬ 
dent Is guilty of the offense. 

It has been stated broadly that, unless other¬ 
wise provided, the statute applies only to the op¬ 
erator of the motor vehicle , 31 and not to the owner 
of the vehicle or to the master of the operator, 
as such , 32 and docs not create any liability on 
the part of an owner who is not the operator . 33 
So some statutes apply only to persons involved in 
an accident as a part thereof and a party there¬ 
to , 34 and, in order to render a person liable un¬ 
der some statutes, it is essential that he should 
be driving, or have control of, a vehicle involved . 35 
Some statutes impose liability on an operator who 
is an actor in a collision of his vehicle with a per¬ 
son and not on one who is merely a passive par¬ 
ticipant . 36 

Some statutes, however, do not disclose a leg- 


83. Cal —People v. Kinney, 82 P.2d 
203. 28 Cal App.2d 232. 

24. Cal.—People v Fnnbres, 288 P. 
19. 109 Cal App. 778. 

25. Cal.—People v Rallo, f> l\2d 
516. 119 Cal App. 393. 

26. Pa—Commonwealth v. Adams, 
23 A.2d 59. 146 Pa Super. 601. 

27. Pa.—Commonwealth v. Adams, 
supia—Commonwealth v. Miles, 
Quar.Sess., 27 Del Co. 340—Com¬ 
monwealth v. Shappell, Quar.Sess., 
JO Sch.Rcg. 94. 

W.Va—State v. Masters, 144 S E. 

718, 106 W.Va 46. 

All necessary assistance 

(1) Under a statute requiring the 
rendering of all necessary .assist¬ 
ance, whether assistance Is required 
and what assistance should be given 
are matters which are determinable 
from the standpoint of an ordinary 
person similarly situated as is the 
person by whom the assistance is to 
be rendered, and such statute re¬ 
quires all such assistance ns the 
facts and circumstance would dictate 
to a person of ordinary temper, dis¬ 
position, and feeling under like cir¬ 
cumstances.—Williams v. State, 102 
S.W.2d 212, second case, 132 Tex.Cr. 

33. 

(2) The statute has also been said 
to require all the aid which would 
reasonably appear to one as an ordi¬ 
nary person at the time to be neces- 
sary.—Scott v. State, 233 S.W. 1097, 
90 Tex.Cr. 100, 16 A.L.R. 1420. 


28. Pa.—Commonwealth v. Adams, 
23 A.2d 59. MG Pa Super. 601- 
Common wealth v Shappell, Quar. 
Sess , 10 Sch Reg 94. 

29. Pa.—Commonwealth v. Hippie, 
Quar Sess , 57 Dauph.Co. 156 

30. Cal.—People v. Scofield, 265 P. 
914, 203 Cal 703- Pt ople v Mar¬ 
tin. 300 P 108. 114 Cal App 337. 

Pa—Commonwealth v. Adams, 23 A. 

2d 59, 146 Pa.Super 601. 

Tex—Williams v. State, 102 S.W 2d 
212, second case, 132 Tex (’r 33 

31. Ga — Corpus Juris quoted In 

Georgia Power Co v. Shipp, 24 S. 
E.2d 764, 766, 195 Ga 446, mandate 
conformed to 25 SE.2d 524, 69 

Ga.App. 356. 

Mass.—Nager v. Reid, 133 N E. 98, 
240 Mass 211. 

32. Ga.—Georgia Power Co. v. 
Shipp. 24 S.E.2d 764, 195 Ga. 416. 
mandate conformed to 25 S.E.2d 
524, 69 Ga.App. 356. 

33. Ga.— Corpus Juris quoted in 

Georgia Power Co. v. Shipp, 24 S. 
E.2d 764, 766, 195 Ga. 446, man¬ 
date conformed to 25 S.E.2d 524, 69 
Ga App. 356. 

Mass.—Nager v. Reid. 133 N.E. 98, 
240 Mass. 211. 

34. N.J.—Butler v. Jersey Coast 
News Co., 160 A. 659, 109 N.J.Law 
255. 

Passenger Jumping from vehiole 

Where passenger voluntarily 
jumped from moving automobile and 
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was injured in alighting without 
coming in contact with the automo¬ 
bile in any manner, the automobile 
was not involved in an accident with¬ 
in tli«‘ penal provisions of the statute 
requiring the driver of any vehicle 
involved in an aceident resulting in 
injury or death to any person to stop 
the vehicle immediately.—Behrens v. 
State, 1 N.W.2d 289, 140 Neb. 671. 

35. Tex—Hunter v. State, 139 S.W. 

2d 89, 139 Tex.Cr. 106—FroPinan v. 

State, 40 S.W.2d 105, 118 Tex.Cr. 

102 . 

36. Mass —Commonwealth v. lJleak- 

noy, 179 N.E. 400, 401, 278 Mass. 

198. 

“Knowingly colliding' 1 

(1) The words "knowingly collid¬ 
ing” as used in a statute penalizing 
a departure of the operator of a ve¬ 
hicle without stopping and giving 
information after knowingly collid¬ 
ing with any person, mean that ac¬ 
cused "was in some way the actor, 
not a mere passive participant in a 
collision, but to some extent caus¬ 
ing the collision or actively collid¬ 
ing."—Commonwealth v. Bleakney, 
179 N.E. 400, 278 Mass. 198. 

(2) Operator’s failure to make her¬ 
self known after pedestrian walked 
against motionless car would not 
sustain conviction for going away 
without making one’s self known 
"after knowingly colliding" with per¬ 
son.—Commonwealth v. Bleakney, 
supra. 
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islative purpose that only the actual perpetrator 
of the offense shall he guilty of any crime, 87 and 
the general rule that there may be several par¬ 
ties to a crime which, from its nature, may be 
committed only by one, stated in Criminal Law § 
80, applies. 88 Accordingly, it has been held or 
recognized that the term "driver, 1 ” as used in a 
statute in terms applicable to the "driver of any 
vehicle,” includes the owner of the vehicle who 
is present and in control of the vehicle which is 
being driven by another, 89 and that, notwithstand¬ 
ing the statute in terms applies to the "driver” or 
"operator” of the vehicle, one who is present and 
in control of the operation of the vehicle, 40 includ¬ 
ing the owner, 41 may be liable for noncompliance 
with the statute, unless the operator disobeys his 
instructions; 42 and a person in control of the ve¬ 
hicle who, after a collision or an occurrence caus¬ 
ing an injury, takes over the driving and drives 
away without complying with the statute may be 
guilty as a principal. 48 Some statutes expressly 
lapply to a person in the vehicle who has or as¬ 
sumes authority over the driver and render such 
person criminally liable for a violation of the par¬ 
ticular statute. 44 Under a statute in terms applica¬ 
ble to the person operating or driving the vehicle, 
the fact that the accused driver of the vehicle is 
not the owner is immaterial. 45 

Some statutes are operative and binding on all 
drivers involved in an accident, regardless of their 
respective negligence. 46 The effect of some statutes 


is not limited to the performance of the required 
acts by drivers of vehicles which strike and in¬ 
jure pedestrians or which are involved in collision 
with other vehicles, 47 but include the drivers of 
vehicles which are involved in accidents of any 
nature in which another person is injured or 
killed. 48 

An occupant of, or passenger in, a motor vehicle 
who is not driving may be guilty of aiding and 
abetting in the violation of the statute, 49 even 
though such violation is a misdemeanor. 60 Where, 
in a joint prosecution under a statute in terms ap¬ 
plicable to a person operating or driving a motor 
vehicle against the driver of, and a passenger in, 
the vehicle, the driver is found not guilty under 
evidence applicable to both, the passenger is not 
guilty as a matter of law. 51 

§ 676. - Defenses 

Where the statute imposes various duties on an op¬ 
erator of a motor vehicle after It has been Involved In 
an accident, the fact that the circumstances are such as 
to prevent a literal compliance with one requirement does 
not necessarily excuse a failure to comply with the other 
requirements of the statute. 

Where the statute imposes various duties on 
an operator of a motor vehicle after it has been in¬ 
volved in an accident, the fact that the circum¬ 
stances are such as to prevent a literal compli¬ 
ance with one requirement does not necessarily 
excuse a failure to comply with the other require¬ 
ments of the statute. 62 Accordingly, the fact that 


87. N.H.—State v. Derosia, 60 A.2d 
231, 94 N.H. 228. 

38. N.H.—State v. Dcrosia, supra. 

39. Cal.—People v. Odom, 66 P.2d 
206, 19 Cal.App.2d 643—People v. 
Hallo, 6 P.2d 516, 119 Cal.App. 393. 

Joint owner 

Cal.—People v. Odom, 66 F.2d 206, 
19 Cal App.2d 641. 

40. Cal.—People v. Steele, 280 P. 
999, 100 Cal.App. 639. 

41. Ala.—Goodman v. State, 102 So. 
486. 20 Ala.App. 392. 

Cal.—People v. Odom, 66 P.2d 206, 
19 Cal App.2d 641—People v. Hallo, 
6 P.2d 616, 119 Cal.App. 393. 

Ga.—Corpus Juris quoted in Georgia 
Power Co. v. Shipp, 24 S.E.2d 764, 
766, 195 Ga. 446, mandate con¬ 
formed to 26 S.E.2d 624, 69 Ga.App. 
366. 

Pa.—Commonwealth v. Coffey, Quar. 

Seas.. 6 Fay.L.J. 114. 

42 C.J. p 1386 note 37. 

40- Ala.—Goodman v. State, 102 So. 

486, 20 Ala.App. 392. 

Ga.—Corpus Juris quoted in Georgia 
Power Co. v. Shipp, 24 S.E.2d 764, 
766, 195 Ga. 446, mandate con¬ 


formed to 25 S.E 2d 524, 69 Ga.App. 
356 

43. Cal—People v. Steele, 280 F. 
999, 100 Cal App. 639. 

Duty of owner riding* in vehicle 
In a case in which the vehicle was 
being driven by the chauffeur of the 
owner when a collision occurred but 
was driven by the owner from the 
scene of the accident without fur¬ 
nishing the required information and 
in which the conviction of the owner 
was upheld, it was stated that the 
owner seated beside his chauffeur 
driving the vehicle had the duty to 
control the chauffeur and to prevent, 
as far as able, any conduct of the 
chauffeur in violation of law.—Peti¬ 
tion of Saltman, 194 N.E. 703, 289 
Mass. 554. 

44. Cal.—People v. Maggio, 266 P. 
813, 90 Cal.App. 683. 

4B. Ill.—reople ex rel. Sokoll v. 
Municipal Court of Chicago, 276 
Ill.App. 102, affirmed 194 N.E. 242, 
359 111. 102. 

46. Cal.—People v. Scofield, 265 P. 
914, 203 Cal. 703, followed in Peo¬ 
ple v. Campridon, 268 P. 372, 204 
Cal. 701. 


Accused not at fault as to accident 

Accused, even though not at fault 
in causing accident, was guilty of 
offense in failing to report it.—Peo¬ 
ple v. Orr. 246 N.T.S. 673, 138 Misc. 
535. 

47. Cal.—People v. Kinney, 82 P.2d- 
203, 28 Cal.App 2d 232. 

48. Cal.—People v. Kinney, supra. 

49. Mich.—People v. Hoaglln, 247 N. 
W. 141, 262 Mich. 162. 

N.H.—State v. Derosia, 50 A. 2d 231, 
94 N.H. 228. 

Va.—James v. Commonwealth, 16 S. 

E.2d 296, 178 Va. 28. 

Urging driver not to stop 
A passenger in a car may be guilty 
of a violation of the statute when he 
knows of an accident and urges the 
driver not to stop, thus aiding and 
abetting the commission of the crime. 
—People v. Graves, 240 P. 1010, 74 
Cal.App. 415. 

50. Mich.—People v. Hoaglln, 247 N. 
W. 141, 262 Mich. 162. 

51. Wash.—State v. McFarland, 291 
P. 719, 158 Wash. 652. 

53. Cal.—People v. Steele, 280 P. 
999, 100 Cal.App. 639. 
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an injured person is unconscious and so unable to 
receive the information required by the statute 
to be given him 68 or is dead and therefore not in 
need of assistance 54 does not excuse the failure 
to stop or to comply with other provisions of the 
statute, and the fact that accused did not think 
that an injury was grave enough to require ren¬ 
dering assistance does not excuse a failure to stop 
as required by the statute . 66 

The fact that no person is present to whom the 
statute requires that certain information shall be 
given excuses a failure to give such information , 56 
and the fact that the person who is designated by 
the statute as the one to whom the information 
is to be given is unconscious and, therefore, un¬ 
able to receive the information excuses a failure 
to give it .' 57 So, failure to give the prescribed in¬ 
formation by the operator of a vehicle involved in 
a collision may b* excused by the failure of the 
operator of the other vehicle involved to afford 
a reasonable opportunity to give such informa¬ 
tion . 58 The operator of a motor vehicle is not, 
however, relieved from the obligation imposed by 
statute to stop and give to “any proper person” the 
information required by the fact that the person 
injured is unconscious and no one else is near by, 
where the accident takes place under such circum¬ 
stances that there is every reason to believe some 
one will shortly appear to whom the required in¬ 
formation can be given . 60 The fact that a driver 
is under arrest does not necessarily excuse his 
failure to give to a police officer the information re¬ 
quired by the statute , 60 or his failure to make a re¬ 
port of the accident to a specified state depart¬ 
ment as required by statute ,' 61 and the fact that 
the injured person has been guilty of negligence 
does not excuse the failure to perform a statutory 
duty . 62 

Under a statute requiring one injuring another 


to take him to a physician or surgeon for treat¬ 
ment if such treatment is required or if it is re¬ 
quested by the injured person, the driver should be 
acquitted if under all circumstances it did not rea¬ 
sonably appear to him to be necessary to take the 
injured person for such treatment, unless he was 
requested by such person to be so taken, and de¬ 
clined ; 63 and no guilt attaches to a refusal of such 
a request made in bad faith by one who is un¬ 
injured . 64 It has been held that the fact that a 
driver of a vehicle took steps to obtain assistance 
for an injured guest in such vehicle may excuse 
such driver’s failure to stop and render assistance 
to the injured occupant of another vehicle with 
which such driver’s vchiole collided . 65 It has been 
held, however, that the fact that a person drives 
on without stopping in order to obtain assistance 
for the injured person docs not excuse a failure 
to comply with the statutory requirement to stop 
and to render assistance , 66 and that the facts that 
the person who is charged with the duty to ren¬ 
der assistance instructs another to render assist¬ 
ance and docs not leave the scene of the accident 
until he receives the assurance of such other that 
the injured person is dead do not excuse noncom¬ 
pliance . 67 The belief that an injured person is 
dead does not necessarily excuse a failure to com¬ 
ply with a statutory requirement to take an in¬ 
jured person to a physician or surgeon for med¬ 
ical or surgical treatment if the necessity to do so 
exists . 68 

The alleged fear of accused that he might have 
been assaulted if he had stopped to comply with 
the statute docs not excuse his failure to comply, 
where there was not any attempt or threat to as¬ 
sault him or the display of any weapon with which 
an assault might have been committed . 60 The 
desire of accused to conceal his private affairs docs 
not excuse his failure to comply with the statute . 70 


S3. Cal.—People v. Huber, 221 P. 

695. 64 Cal App 362. 

Tex.—Corpus Juris quoted In Moore 
v. State, 146 S.W.2d 887, 888. 140 
Tex.Cr. 482. 

64. Cal.—People v. McKee, 251 P. 
675, 80 Cal.App. 200. 

Tex.—Corpus Juris quoted In Moore 
v. State, 145 S.W.2d 887, 888, 140 
Tex.Cr. 482—Garcia v. State, 96 S. 
W.2d 977, 131 Tex.Cr. 84. 

65. Tex.—Mickle v. State, 191 S.W. 
2d 41, 149 Tex.Cr. 63. 

56. Oa.—Mills v. State, 8 S.E.2d 727, 
62 Ga.Atfp. 491. 

6ft Cal.—People v. Scofield, 265 P. 


914, 203 Cal. 703—People v. Martin, 
300 P. 108, 114 Cal.App. 337. 
Kan—State v. Bowser, 145 P.2d 135, 
158 Kan. 12. 

5a Pa.—Commonwealth v. Schwalm, 
55 Pa.Dlst. & Co. 692. 

59. N.H.—State v. Sterrln, 98 A. 482, 
78 N.H. 220. 

60. Ill.—People ▼. Ripplinger, 243 
Ill.App. 467. 

61. S.D.—State v. Clark, 290 N.W. 
237, 67 S.D. 133. 

6a Iowa.—State v. Schenk, 262 N. 
W. 129, 220 Iowa 511. 

6a Tex.—Scott v. State, 233 S.W. 
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1097, 90 Tex.Cr. 100, 16 ALR. 
1420. 

64. Cal.—People v. Kaufman, 193 P. 
953, 49 Cal.App. 570. 

65. Tex.—Woods v. State, 121 S.W. 
2d 604, 135 Tex.Cr. 540. 

66. Tex.—Oney v. State, 170 S.W.2d 
738, 145 Tex.Cr. 613. 

67. Mich.—People v. Hoa&lln, 247 N. 
W. 141, 262 Mich. 162. 

6a Mich.—People v. Hoaglln, supra. 

69. Tex.—Garcia v. State, 96 S.W.2d 
977, 131 Tex.Cr. 84. 

70. Va.—Blankenship v. Common¬ 
wealth, 35 S.E.2d 760. 184 Va. 495. 
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§ 677. —— Indictment, Information, or 
Complaint 

As a general rule an Indictment or other eharge In a 
prosecution under a statute penalising a failure to stop, 
to give Information, or to render assistance, In case of 
accident, collision. Injury, or the like, must sufficiently 
allege the elements of the offense. 

In accordance with the rule applicable in crim¬ 
inal prosecutions generally, stated in Indictments 
and Informations § 130, in general a charge or ac¬ 
cusation in a prosecution under a statute of the 
type here under consideration should allege clear¬ 
ly and specifically the facts and circumstances which 
constitute the essential elements of the offense. 71 
A charge is ordinarily sufficient where it follows 
the language of the statute, 72 at least where the 
statute sets forth with precision and certainty all 
the elements of the offense. 73 The view has been 
taken, however, that a charge which describes 
the offense in the language of the statute is not 
necessarily sufficient and that the description must 
be specific. 74 

Under particular statutes it is essential to al¬ 
lege that the vehicle driven by accused was a mo¬ 
tor vehicle, 75 that a motor vehicle was involved in 
the occurrence, 76 or that the occurrence was ac¬ 
cidental. 77 It is essential, under some statutes, 
to allege that personal injury or property dam¬ 
age was caused by a vehicle operated by accused 78 


and that such injury or damage was due to the 
culpability of accused or to accident. 79 A charge 
which fails to allege that the accident resulted in 
injury to any person or property other than the 
vehicle under control of accused or its occupants 
is not sufficient, where the statute defining the of¬ 
fense is, by its terms, confined in its operation to 
an accident causing such an injury.' 80 It has 
been held that a charge which fails to name or 
identify the person who was injured is not suffi¬ 
cient. 81 The view has been taken, however, that 
it is not essential to set forth the name of the per¬ 
son collided with and injured, 82 but that, where 
the name of the person injured is not given, accused 
is entitled as of right to a statement of particulars, 
for the purpose of obtaining such information. 88 
It has been held that a charge which fails to name 
or identify the person whose property has been 
damaged is not sufficient, 84 but it has also been 
held that a charge is sufficient after verdict, not¬ 
withstanding it fails to describe with particularity 
the property injured 85 or the particular injury 
caused to the property. 86 

While, according to some cases, a charge is not 
necessarily fatally defective by reason of its omis¬ 
sion to state that the injury was caused or the 
accident occurred on a public highway, 87 or to de¬ 
scribe the particular point in the highway at which 
the accident took place, 88 it has been held that a 


71. N.Y.—People v. Patrick, 26 N.Y. 
S.2d 183. 175 Mlsc. 997. 

Misdemeanor 

The rule stated In the text applies 
where the ofTense charged Is a mis¬ 
demeanor.—People v. Patrick, supra. 

Sufficient charge of offense as felony 

Even if it were essential that the 
charge should designate the offense 
as a misdemeanor or as a felony, a 
charge that the accused driver of a 
motor vehicle who was Involved in 
an accident failed to stop and render 
assistance was not demurrable on 
the ground that accused was not in¬ 
formed whether he was charged with 
a felony or misdemeanor, since the 
charge was a felony because it could 
be punished by imprisonment in the 
penitentiary.—Lashley v. State, 180 
So. 717, 236 Ala. 1—Lashley v. State, 
180 So. 720, 28 Ala.App. 86, certio¬ 
rari denied 180 So. 724, 236 Ala. 28. 

Charge or accusation held sufficient 

Ill.—People v. Kobylak, 60 N.E.2d 
465, 383 Ill. 432. 

N.J.—State v. Paerles, 159 A. 701, 10 
N.J.Misc. 355. 

N.Y.—People v. La Rock, 21 N.Y.S.2d 
778, 174 Misc. 795. 


Mo.—State v. Tippett, 296 S.W. 132, 
317 Mo 319. 

W.Va.—State v. Masters, 144 S.E. 

718, 106 W.Va. 46. 

42 C.J. p 1386 note 50. 

Charging in language of statute and 
setting forth elements 
Information charging accused in 
language "of statute and setting forth 
all necessary elements of crime in 
ordinary, concise, and understand¬ 
able language, stated facts sufficient 
to constitute a public offense—Peo¬ 
ple v. Houston, 74 P.2d 515, 24 Cal. 
App.2d 167. 

73. Okl.—Hunter v. State, 72 P.2d 
399, 63 Okl.Cr. 24. 

74. Ala.—Lashley v. State, 180 So. 
724, 236 Ala. 28. 

Indictment held snlAclent 
Ala.—State v. Hall, 134 So. 898. 24 
Ala.App. 336. 

75. Tex.—Harrison v. State, Cr., 210 
S.W.2d 591. 

Charge held insufficient 

Where a collision is denounced by 
the statute only when the colliding 
vehicle is a motor vehicle, an allega¬ 
tion that a "truck” driven by accused 
collided with a person was not suffi¬ 
cient.—Harrison v. State, supra. 

76. Ga.—Perry v. State, 8 S.E. 2d 425, 
62 Ga.App. 115. 
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77. Ga.—Lee v. State, 176 S.E. 820, 
60 Ga.App. 12. 

78. N.Y.-—People v. Patrick. 26 N.Y. 
S.2d 183. 175 Misc. 997. 

79. N.Y.—People v. Patrick, supra. 
90. Vt —State v. Gosselin. 6 A.2d 14, 

110 Vt. 361. 

81. Ala.—Lashley v. State, 180 So. 
720, 28 Ala.App. 86, certiorari de¬ 
nied 180 So. 724. 236 Ala. 28. 

82. Mass.—Commonwealth v. Mas- 
sad, 136 N.E. 615, 242 Mass. 532. 

83. Mass.—Commonwealth v. Mas- 
sad, supra. 

Dill of particulars generally see In¬ 
dictments and Informations 8 156. 

84. Ala.—Lashley v. State, 180 So. 
720, 28 Ala.App. 86, certiorari de¬ 
nied 180 So. 724, 236 Ala. 28. 

85. Mo.—State v. Hudson, 285 S.W. 
733, 314 Mo. 599. 

88. Mo.—State v. Hudson, supra. 
Alder by verdict generally see In¬ 
dictments and Informations 88 312— 
825. 

87. N.Y.—People v. Curtis, 112 N.E. 
54, 217 N.Y. 304, Ann.Cas.l917E 586. 

88. Tex.—Stalling v. State, 243 S.W. 
990, 92 Tex.Cr. 354. 

42 C.J. p 1386 note 52. 


72. Mass.—Commonwealth v. Mas- 
sad, 136 N E. 615, 242 Mass. 532. 
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charge which fails to show that the accident oc¬ 
curred on a street or highway is not sufficient in 
a prosecution under a statute which governs the 
use of vehicles on public highways 89 or which 
expressly relates to an accident or collision on a 
highway or street. 90 In a prosecution under a 
statute which is not confined in its operation to pub¬ 
lic highways, however, failure to allege that ac¬ 
cused was driving on a public highway does not 
render the charge insufficient. 91 

Under some circumstances certain allegations 
may be disregarded as surplusage in reaching the 
conclusion that the charge is sufficient. 92 

Knowledge . Where the knowledge in question 
is not expressly made a part of the statutory defi¬ 
nition of the offense, according to some cases a 
charge need not allege knowledge on the part of 
accused that he had had or had caused an acci¬ 
dent 93 or that with knowledge of the accident he 
failed to stop. 94 On the other hand, where knowl¬ 
edge is expressly included as an element of the of¬ 
fense, it is essential to allege such knowledge. 95 
It has been held that an allegation that the ve¬ 
hicle driven by accused collided with another ve¬ 
hicle and that accused willfully, unlawfully, feloni¬ 
ously, and knowingly failed to stop is a sufficient 
allegation of accused’s knowledge of the colli¬ 
sion, 96 and that an allegation that accused will¬ 
fully and unlawfully drove a vehicle and failed 
immediately to slop such vehicle involved in an ac¬ 
cident causing injuries and death to another per¬ 
son and to render the required aid, 97 or an allega¬ 
tion that accused’s vehicle was involved in an ac¬ 
cident causing injuries and death to another per¬ 


son and that accused willfully failed immediately to 
stop such vehicle and willfully neglected to ren¬ 
der the required aid, 98 is a sufficient allegation of 
accused's knowledge that he had injured or killed 
another person; but a somewhat stricter rule has 
apparently been recognized as to the sufficiency 
of an allegation as to knowledge where knowledge 
of a particular fact is expressly made an element 
of the offense by the statute. 99 

It has been held that, in a prosecution for aid¬ 
ing and abetting in the violation of the statute, 
failure to allege that accused knew that another 
person was guilty of a violation of the statute 
docs not render the charge insufficient. 1 

Failure to stop . In a prosecution under a stat¬ 
ute requiring that a driver shall immediately stop 
under certain circumstances, an allegation that ac¬ 
cused unlawfully and feloniously failed to stop is 
sufficient notwithstanding the omission of the word 
“immediately" from the allegation, 2 and an allega¬ 
tion, substantially in the words of the statute, that 
accused failed immediately to stop is not insufficient 
on the ground that such allegation permits the in¬ 
ference that accused may have stopped within a 
reasonable time. 3 

Failure to give information. In general, where 
failure to give the information required by the stat¬ 
ute is the basis of the charge, the allegations should 
show that some person to whom under the terms 
of the statute the information is to be given was 
present and able to receive the information. 4 It 
has been held, however, in a prosecution under a 
statute providing for giving information to a per¬ 
son who is with the injured person, that failure to 


89. Cal —People v. Iloenschle, 22 P. 

2d 777, 132 Cal.App. 387. 

00. Aria— State v. Smith, 189 P.2d 
205. 66 Anz. 37G. 

Ga—Perry v. State, 8 S.E 2d 425, 62 
Ga.App 115. 

91. Tex.—Salazar v. State, 169 S.W. 

2d 169. 145 Tex.Cr. 478. 

98. N.Y.—People v. La Hock. 21 N. 

Y.S.2d 778, 174 Mlsc. 795. 

Failure to reader assistance 

(1) In upholding a complaint 
charging a driver with failure “to 
stop to render aid” where a vehicle 
struck and injured a dog, it web 
stated that the words “to render aid" 
could be disregarded, where the 
prosecution was under a statute 
which required a driver to stop when 
he struck and injured a dog but 
which did not require him to render 
aid in such case.—Feoplc v. Fim- 
bres, 288 P. 19. 109 Cal.App. 778. 

(2) An allegation that accused 
Called to stop constituted a sufficient 


allocation of the violation of the 
stutute and all further allegations 
as to failure to lender assistance 
could .he treated as surplusage — 
Morgan v State, 167 S.\V.2d 7G5, 145 
Tex Cr. 276. 

93. Tex—Scott v State, 233 S.W 
1097, 90 Tex.Cr. 100, 16 A L.H. 1120 

W.Va.—State v. Masters, 144 SK 
718, 106 W.Va. 46. 

94. Tex—Scott v. State, 233 S W. 
1097, 90 Tex.Cr. 100, 16 ALU 1420. 

95. Ariz.—State v. Lee, 88 P 2d 996, 
53 Ariz. 295. 

Mich.—People v. Lepler, 24 N.W 2d 
190, 315 Mich. 490. 

98. Ariz.—State v. Lee, 88 P.2d 996, 
68 Aria 295. 

97. Cal.—People v. Odom, 86 P.2d 
206, 19 Cal.App.2d 641. 

98. Cal.—People v. Dallas, 109 P.2d 
409, 42 Cal.App.2d 596. 

99. Mich.—People v. Lepler, 24 N.W. 
2d 190, 315 Mich. 490. 
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1. N H —State v. Derosla, 50 A.2d 
231, 94 N.II. 228. 

2. Tnd—Hunvon v. State, 38 N.E.2d 
235, 219 Ind 352 

Charge held sufficient 

Cal —People v. Fimhres, 288 P. 19, 
109 Cal.App, Supp.. 778. 

Tex —Morgan v. State, 167 S.W.2d 
7l>5, 115 TexCr. 276. 

W.Va—State v. Masters, 144 S E. 
718, 106 W.Va. 46. 

3. Cal.—People v. Odom, 66 P.2d 
206, 19 Cal.App.2d 641. 

4. Ga.—Mills v. State, 8 S.E.2d 727, 
62 GaApp. 491. 

Kan.—State v. Bowser, 145 P.2d 136, 
158 Kan. 12. 

Charge held sufficient 

Ala.—Griffin v. State, 10 So.2d 874, 
30 Ala.App. 699. 

Ga.—Lee v. State, 176 S.E. 820, 50 
Ga.App. 12. 

W.Va.—State v. Murray, 144 S.B. 
718, 106 W.Va. 46. 
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allege the name of the person who was with the 
injured person is not a fatal defect where the 
charge negatives any attempt to comply with the 
statute. 5 6 Where the requirement is that the driv¬ 
er stop and give his name, license number, and the 
like, if requested to give such information, a com¬ 
plaint which alleges failure to stop is not defective 
for an omission to charge that accused did not give 
such information, since he was under no duty to do 
so unless demand therefor had been made, 6 and, 
in a prosecution for failing to stop and render as¬ 
sistance, it is not essential to allege that a request 
for information was made under a provision of the 
statute for giving information if requested. 7 Not¬ 
withstanding the statute provides^ for furnishing 
information on request, the mere failure to allege 
a request in a charge for failure to stop and to give 
information does not render the charge insufficient, 
since a failure to stop renders it impossible to 
make the request. 8 

Failure to render assistance. Where the statute 
requires that a driver of a motor vehicle stop after 
having caused an accident, and render all necessary 
assistance, including taking the injured person to a 
physician or surgeon for treatment if necessary or 
if requested so to do, an indictment which charges 
failure to stop is not defective because it does not 
allege that the injured person needed assistance 9 
or needed or requested medical treatment. 10 

Issues, proof, and variance . It is essential to 
prove knowledge on the part of accused of an ac¬ 
cident, collision, injury to person or property, or 
like occurrence where such occurrence is essential 
to render the statute operative. 11 Under some stat¬ 
utes proof of knowledge on the part of accused 
that he collided with another vehicle or property 


is sufficient without proof that he knew that injury 
had otherwise resulted to a person or property. 12 
Evidence of the general good character of ac¬ 
cused for being a competent and careful driver is 
not admissible where the only issue is whether ac¬ 
cused was the driver of a vehicle which collided 
with another vehicle. 13 

It has been held that a charge alleging that the 
automobile struck a named person and proof that 
it struck the automobile in which such person was 
riding presents no variance, 14 but it has also been 
held that there is a fatal variance where the charge 
alleges that the vehicle driven by accused struck 
and collided with a named person and the proof 
merely shows that the vehicle so driven collided 
with the vehicles in which such person was driv¬ 
ing. 15 There is not a fatal variance where the 
charge alleges that an accident occurred on a public 
highway and the proof shows that the body of a 
person who was struck by a vehicle was found on a 
named “road,” where such road was open to the 
public for vehicular traffic. 16 

§ 678. - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

The prosecution has the burden to prove the guilt 
of accused, In other words, to prove the existence of the 
elements of the offense. 

In accordance with rules applicable in criminal 
prosecutions generally, the prosecution has the 
burden to establish the guilt of accused, 17 that is, to 
prove the elements of the offense. 18 It seems, 


5. Ind.—Runyon v. State, 38 N.E.2d 
235, 219 Ind. 352. 

Beason for rule 

A defense showing reasonable com¬ 
pliance with requirement of statute 
can be made without knowledge of 
the name of person or persons who 
were with those incapacitated by ac¬ 
cident.—Runyon v. State, supra. 

6» R.I—State v. Smith, 72 A. 710, 
29 R.I. 513. 

7. Tex.—Morris v. State, 94 S.W.2d 
1169, 130 Tex.Cr. 633. 

ft, W.Va.—State v. Masters, 144 S.E. 
718, 106 W.Va. 4-6. 

9. Cal.—People v. Huber, 221 P. 695, 

64 Cal.App. 352. 

Charge held sufficient 

Ala.—Griffin v. State, 10 So.2d 874, 

80 Ala.App. 699. 

W.Va.—State v. Masters, 144 S.E. 718, 

106 W.Va. 46. 


10. Tex—Mosier v. State, 234 S.W. 
225, 90 Tex.Cr. 136. 

11. Ariz.—State v. Lee, 88 P.2d 996, 
63 Ariz. 295. 

Pa.—Commonwealth v. Hyman, 178 
A. 510, 117 Pa.Super. 585. 

12. Mass.—Commonwealth v. Mc- 
Menimon, 4 N.E 2d 246, 295 Mass. 
467. 

13. Ala.—May v. State, 165 So. 403, 
27 Ala.App. 30. 

14. Cal.—People v. Halbert, 248 P. 
969, 78 Cal.App. 598. 

15. Tex.—Fuller v. State, 48 S.W.2d 
303, 120 Tex.Cr. 66. 

16. Cal.—People v. Odom, 66 P.2d 
206, 19 Cal.App.2d 641. 

17. N.Y.—People v. Hakala, 61 N.Y. 
S.2d 718, 270 App.Div. 612. 

18. N.Y.—People v. Hakala, supra, 
raot of Injury 

The prosecution had the burden to 

826 


prove that a person was injured by a 
motor vehicle.—People v. Hakala, su¬ 
pra. 

Operation or control by accused 

The prosecution had the burden to 
prove: 

(1) That accused was either driv¬ 
ing, or was in control of, a vehicle 
involved.—Hunter v. Slate, 139 S.W. 
2d 89, 139 Tex.Cr. 106—Freeman v. 
State, 40 S.W.2d 106, 118 Tex.Cr. 102. 

(2) That accused was the operator 
of a vehicle that caused an injury 
to a person.—People v. Hakala, 61* 
N.Y.S.2d 718, 270 App.Div. 612. 

(3) That accused was operating a 
vehicle that was involved in an acci¬ 
dent resulting in injury to a person. 
—Commonwealth v. Adams, 23 A 2d 
59, 146 Pa.Super. 601. 

Knowledge 

The prosecution had the burden to 
prove that accused knew that: 
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however, that where the statute designates sev¬ 
eral persons or officers to whom in the alternative 
an accident is to 'be reported, an accident having 
been shown, the onus probandi rests on the driver 
to show that he reported the accident as required 
by statute, and not on the state to show that he 
did not comply with each of the alternative require¬ 
ments. 19 

b. Admissibility 

The admissibility of evidence In prosecutions for neg¬ 
lecting a duty after an accident Is governed by the usual 
rules of evidence In criminal cases. 


Rules determining the admissibility of evidence 
in criminal prosecutions generally, stated in Crimi¬ 
nal Law §§ 600-899, have been applied in prosecu¬ 
tions for offenses of the character under consider¬ 
ation. 20 

c. Weight and Sufficiency 

The guilt of the accused must be shown beyond a 
reasonable doubt. 

In accordance with rules applicable in criminal 
prosecutions generally, stated in Criminal Law §§ 
910, 918, the guilt of accused must be established 
beyond a reasonable doubt, 21 and this is true of 


(1) A collision had occurred.— 
State v. Lee. 88 P.2d 996. 53 Ariz. 
295 

(2) He was involved in an accident 
resulting in an injury to a person.— 
Commonwealth v. Adams, 23 A.2d 59, 
146 Pa.Supcr. 601. 

(3) An injury to a person had been 
caused which was due to his culpa¬ 
bility or to accident —People v. Hok- 
ala, 61 N.Y.S 2d 718, 270 App.Div. 
612. 

(4) Damage had been caused to 
property.—People, on Complaint of 
Mattus, v. Dropkin, 25 N.Y S 2d 16, 
261 App.Div 223—People v Ericson, 
6 N.Y.S.2d 286, 168 Misc. 51. 

Failure to render necessary assist¬ 
ance 

The prosecution had the burden to 
prove that accused failed to render 
reasonable assistance which ho must 
have seen was necessary.—Common¬ 
wealth v. Adams. 23 A 2d 60, 146 Pa. 
Super. 601. 

19. N.Y. — People v. McLaughlin, 165 
N.Y S 545, 100 Misc. 340, affirmed 
173 N.Y.S. 917, 185 App.Div. 945. 

42 C.J. p 138G note 67. 

20. Evidence held admissible 

(1) In general. 

pa.—Commonwealth v. Dudick, 87 Pa- 
Super 25. 

Tex.—Mimms v. State, 169 S.W.2d 
165, 145 Tex.Cr. 456—Miles v. 

State, 59 S.W.2d 403, 123 Tex.Cr. 
501. 

42 CJ. p 1387 note 69 [b], [c], [e], 
[g], [h]. 

(2) Evidence of officers detailing 
steps taken in searching for vehicle 
and its driver, their examination of 
vehicle, and their conversation with 
accused before arrestihg him.—Bou- 
yer v. State, 43 P.2d 153, 67 Okl.Cr. 
22 . 

(3) Evidence of police officer that 
he was unable to find accused the 
night of the offense but found him 
the next night, to show flight. —Pow¬ 
ell v. State, 114 S.W.2d 894, 134 Tex. 
Cr. 244. 

(4) Evidence that accused showed 
signs of intoxication shortly after 
accident and that he was intoxicated 


several hours after accident.—People 
v. Pahner, 51 P.2d 1143, 10 Cal.App.2d 
294. 

(5) Evidence, on behalf of accused, 
that he was insured, as tending to 
show lack of motive for committing 
offense of leaving scene of accident 
without reporting—People v. Steele, 
37 N.Y.S.2d 199, 179 Misc. 687. 
Evidence held inadmissible 
N.Y—People v. Curtis, 112 NE 64, 
217 N.Y. 304. Ann Cas 1917E 586. 

42 CJ. p 1387 note 69 [a], [c], [f], 
[g]. 

21. N.Y.—People v. Hakala, 61 N.Y. 

S.2d 718, 270 AppDiv. 612—People 
v. Gold, 55 N.Y S 2d 258. 269 App. 
Div. 790—People v. Conlin, 9 N.Y. 
S.2d 437, 256 App.Div. 847. 

Pa.—Commonwealth v. Schwaim, 66 
Pa.Dist. & Co. 692. 

Evidence held sufficient to authorise 
or sustain convlotlon 

(1) In general. 

Cal.—reople v. Ely, 265 P. 818. 203 
Cal 628—People v. Forthun, 105 P. 
2d 378, 40 Cal.App 2d 656—People 
v. Houston, 74 P.2d 515, 24 Cal App. 
2d 167—People v. Bowlin, 65 P.2d 
840, 19 Cal.App 2d 397—People v. 
Rice, 58 P.23 956, 14 Cal.App.2d 
666—People v. Steele. 280 P. 999, 
100 Cal App. 639. 

Ga.—Pugh v. State, 13 S.E.2d 41, 64 
Ga.App. 267. 

Ind.—Iiunyon v. State, 38 N E.2d 235, 
219 Ind. 352. 

Okl.—Johnson v. State, 81 P.2d 872, 
64 Okl.Cr. 418. 

Tex.—Greer v. State, 300 S.W. 640, 
108 Tex.Cr. 356. 

Va.—Henson v. Commonwealth, 183 
S.E. 438, 165 Va. 829. 

Wis.—Link v. State, 259 N.W. 428, 
217 Wis. 582, dissenting opinion, 
261 N.W. 416, 217 Wis. 582. 

42 C.J. p 1387 note 71 Ta]. 

(2) Conviction for aiding, abetting, 
and assisting another in violating 
statute.—State v. Derosia, 60 A.2d 
231, 94 N.H. 228. 

(3) Failure to give information. 
N.Y.—People v. Kallof, 1 N.Y.S.2d 

646, 253 App.Div. 837. 

Okl.—Hunter v. State, 72 P.2d 399. 
63 Okl.Cr. 24. 


(4) Failure to stop. 

Cal.—People v. Thompson, 12 P 2d 
81, 123 Cal App 726—People v. 

Leutholtz, 283 P. 292, 102 Cal.App. 
493—People v Libhart, 249 P. 211, 
79 Cal App. 291. 

Ga.—Jackson v. State, 175 S.E. 421, 
49 Ga App. 345. 

N.M—State v. Kuchan, 139 P.2d 692, 
47 NM 209. 

S.D—State v. Nicholas, 253 N.W. 737, 
62 S.D fill. 

(5) Failure to stop and give infor¬ 
mation. 

Cal.—People v. Frank. 141 P.2d 780, 
60 Cal.App.2d 802. 

N.J.—Lo Biondo v. Allan, 40 A.2d 
810, 132 N.J Law 437. 

Ohio—State v. Brown, App., 39 N E. 
2d 155. 

Okl—Stroud v State*. 167 P r> d M>. 82 
Okl.Cr. 124—Bouycr v. State, 43 P. 
2d 153, 57 Okl Cr. 22 

(6) Failure to stop and render as¬ 
sistance. 

Cal—People v Orona, 180 P.2d 694, 
79 Cal App.2d 820—People v Dal¬ 
las, 109 P.2d 409, 42 Cal.App.2d 59-6 
—People v. Hurley, 56 P.2d 978, 13 
Cal App 2d 208—People v. Pahner, 
51 p.2d 1143, 10 Cal.App 2d 294- 
People v. Abila, 29 P.2d 796, 3 37 
Cal.App 26—People v Maggio, 266 
P. 813, 90 Cal.App. 683. 

Pa.—Commonwealth v. Nolf, 58 A 2d 
839, 162 Pa.Super. 552—Common¬ 
wealth v. Donnelly, 172 A. 190, 113 
Pa Super. 173—Commonwealth v. 
Dudick, 87 Pa.Super. 25—Common¬ 
wealth v. Viguers, Quar.Sess., 61 
Montg.Co. 320. 

Tex.—Harrison v. State, Cr., 210 S.W. 
2d 591—Teniente v. State, Cr., 207 
S.W.2d 379—Davis v. State, Cr., 199 
S.W.2d 155, motion granted 199 S. 
W.2d 779—Taylor v. State, 196 S. 
W.2d 925, 149 Tex.Cr. 552—Jones 
v. State, 171 S.W.2d 889, 146 Tex. 
Cr. 91—Oney v. State, 170 S.W.2d 
738, 145 TexCr. 613—Mimms v. 
State, 169 S.W.2d 165, 14fi Tex.Cr. 
466—Hitton v. State, 117 S.W.2d 
90, 135 Tex.Cr. 67—Gale v. State, 98 
S.W.2d 195, 131 Tex.Cr. 283—Mor¬ 
ris v. State, 94 S.W.2d 1169. 130 
Tex.Cr. 633—Bell v. State, 92 S.W. 
2d 259, 130 Tex.Cr. 90—Miles v. 
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the various elements of the offense, 2 3 4 5 * 2 such as striking or injuring a person or property. 22 

that accused had knowledge of an accident or of Circumstantial evidence may be sufficient to es- 


State, 59 S.W.2d 403. 123 Tex.Cr. 
601—Williams v. State, 13 S.W.2d 
859, 112 Tex.Cr. 71. 

Va.—Blankenship v. Commonwealth, 
35 S.E.2d 760, 184 Va. 495. 

Wash.—State v. Donckers, 93 P.2d 
355, 200 Wash. 45. 

(7) Failure to stop, give Informa¬ 
tion, and render assistance. 

Cal.—People v. Roche, 121 F.2d 865, 
49 Cal.App.2d 459. 

Wis —Klenke v. State, 266 N.W. 472, 
221 Wis. 547. 

(8) Failure to give information 
and render assistance. 

Ind.—Swope v. State, 39 N.E.2d 947, 
220 Ind. 40. 

Wis.—Sharp v. State, 4 N.W.2d 136. 
241 Wis. 67. 

(9) Failure to render assistance. 
Cal.—People v. Mclntire. 1 P.2d 443, 

213 Cal. 60—People v. Kinney, 82 P. 
2d 203, 28 Cal.App.2d 232—People 
v. Hallo, 6 P.2d 616. 119 Cal App. 
393—People v. Reid. 289 P. 653, 106 
Cal.App. 616. 

Pa.—Commonwealth v. Hippie, Quar. 
Sess., 57 Dauph.Co. 156. 

(10) Failure to file report of acci¬ 
dent with state department.—State v. 
Clark, 290 N.W. 237, 67 S.D. 133. 

(11) Failure to stop and report.— 
Teople v. Ericson, 5 N.Y.S.2d 286, 168 
Misc. 51—People v. Krause, 60 N.Y.S. 
2d 175. 

(12) Leaving scene of accident 

without reporting.—People v. 

Hughes, 59 N.Y S 2d 76, 269 App Div. 
101-6, affirmed 67 N.E.2d 266, 295 N. 
Y. 847. 

Ivldenoe held insufficient to author¬ 
ise or support conviction 

(1) In general. 

N.Y.—People v. Schaeffer, 1 N.Y.S.2d 
714, 253 App.Piv. 202. 

S.D.—State v. Tarbell, 266 N.W. 677, 
64 S.D. 330. 

Va.—Herchenbach v. Commonwealth, 
38 S.E 2d 328, 185 Va. 217. 

(2) Failure to give information. 
N.Y.—People v. Irish, 222 N.Y.S. 337, 

129 Misc. 440. 

Okl —McDonald v. State, 15 P.2d 149, 
54 Okl.Cr. 122. 

Fa.—Commonwealth v. Schwaim, 55 
Pa.Dist. & Co. 692. 

(3) Failure to stop.—State v. 
Abell, 75 P.2d 122, 58 Idaho 478. 

(4) Failure to stop and give infor¬ 
mation. 

Ill.—People v. Stone, 6 N.E.2d 494, 
288 Ill.App. 619. 

N.Y.—People v. Thomas, 250 N.Y.S. 
413, 232 App.Dlv. 475. 

(5) Failure to stop and render as¬ 
sistance. 

Pa.—Commonwealth v. Hyman, 178 
A. 510, 117 Pa.Super. 585. 


Tex.—Williams v. State, 280 S.W. 220, 
103 Tex.Cr. 117. 

Wis.—State v. Miller, 19 N.W.2d 271, 
247 Wis. 339. 

(6) Failure to stop, give informa¬ 
tion, and render assistance.—People 
V. Scofield, 265 P. 914, 203 Cal. 703. 
followed in People v. Campridon, 268 
P. 372, 204 Cal. 701. 

(7) Failure to give information 
and render assistance.—People v. 
Martin, 300 P. 108, 114 Cal.App 337. 

(8) Failure to render assistance. 
Pa.—Commonwealth v. Adams, 23 A. 

2d 59, 146 ra.Super. 601. 

Tex—Bltgert v. State, 248 S.W. 1073, 
94 Tex Cr. 53. 

(9) Leaving scene of accident. 
N.Y.—People v. Shlansky. 177 N.E 

130, 256 N.Y. 538—People v Con- 
lin, 9 N.Y.S.2d 437, 256 App Div. 847 
—People v. Lynch, 8 N.Y.S.2d 282, 
253 App.Div. 587. 

Tenn—Jones v. State, 196 SW.2d 
491. 184 Tenn. 128. 

(10) Leaving scene of accident 
without reporting.—People v. Hakala, 
61 NYS.2d 718. 270 App Div. 612— 
People v. Gold, 55 N Y S 2d 258, 269 
App Div. 790—People v Schneider, 41 
NY.S.2d 261, 266 App Div. 751. 

22. N.Y.—People v. Hnkala. 61 N.Y. 

5 2d 718. 270 App Div. 612—People 
v. Kulick, 66 N.Y S 2d 826. 

Pa.—Commonwealth v. Hyman, 178 
A. 610, 117 Pa Super. 585—Com¬ 
monwealth v. Schwaim, 55 Pa.Dist. 

6 Co. 692. 

Tex.—Freeman v. State, 40 S W.2d 
105, 118 Tex.Cr. 102—Williams v. 
State, 280 S.W. 220, 103 Tex.Cr. 
117. 

Wis.—State v. Miller, 19 N.W.2d 271, 
247 Wis 339. 

42 C.J. p 1386 note 72. 

Bvideace held sufficient to show or to 
authorize finding 

(1) That every element of offense 
existed 

Ind.—Runyon v. State, 38 N.E.2d 235, 
219 Ind. 352. 

Wis.—Klenke v. State, 266 N.W. 472, 
221 Wis. 547. 

(2) That accused was involved in 
accident.—Pugh v. State, 13 S.E.2d 
41, 64 Ga.App. 267. 

(3) That vehicle driven by accused 
struck a person.—Stroud v. State, 
167 P.2d 80, 82 Okl.Cr. 124. 

(4) That vehicle driven by accused 
struck and injured a person.—People 
v. Frank, 141 P.2d 780, 60 C&l.App.2d 
302. 

(5) That Injured person was in 
need of assistance.—People v. Reid, 
289 P. 653, 106 Cal.App. 616. 

(6) That injured person required 
medical treatment.—People v. Kin¬ 
ney, 82 P.2d 203, 28 Cal.App.2d 232. 

828 


[ (7) That there was substantial 

damage to vehicle with which ac¬ 
cused’s* vehicle collided.—Scott v. 
District of Columbia, D.C.Mun.App„ 
55 A.2d 854. 

(8) That accused had authority 
over driver of vehicle.—People v. 
Maggio, 266 P. 813, 90 Cal.App. 683. 

(9) Of other matters.—Petition of 
Salt man, 194 N.E. 703, 289 Mass. 654. 
Svidence held Insufficient 

(1) To show Injury to any person. 
—People v. Hakala, 61 N.Y.S.2d 718, 
270 App.Dlv. 612. 

(2) To show that accused was 
driving, or in control of, vehicle that 
struck a person.—Freeman v. State, 
40 S.W.2d 105. 118 Tex.Cr. 102. 

(3) To show that collision was due 
to culpability of accused —People v. 
Thomas, 260 N.Y.S. 413, 2^2 App.Div. 
475. 

(4) To show that damage was 
caused to motor vehicle with which 
motor vehicle driven by accused col¬ 
lided—People v. Thomas, 250 N.Y.S. 
413, 232 App.Div. 475. 

(5) To show that accused was 
driving car involved.—Bitgert v. 
State, 248 SW. 1073, 94 Tex.Cr. 63. 

(6) To show that particular place 
involved was a “way” within moan¬ 
ing of statute.—Commonwealth v. 
Harris, 154 N.E. 180, 267 Mass. 434. 

(7) To show that accused had rea¬ 
sonable opportunity to give informa¬ 
tion —Commonwealth v. Schwaim, 55 
Pa.Dist. & Co. 692. 

23. Cal.—People v. Ely, 266 P. 818, 
203 Cal. 628. 

N.Y.—People v. Hakala, 61 N.Y.S.2d 
718, 270 App.Div. 612—People, on 
Complaint of O’Connor, v. Hirsch, 
269 N.Y S. 830, 241 App.Div. 712— 
People v. Ericson, 5 N.Y.S.2d 286, 
168 Misc. 61—People v. Kulick, 66 
N.Y.S.2d 820. 

Pa.—Commonwealth v. Adams, 23 A. 
2d 59, 146 Pa.Super. 601—Common¬ 
wealth v Hyman, 178 A 510, 117 
Pa.Super. 585. 

42 C.J. p 1387 note 73. 

Statute not requiring knowledge 

In a prosecution under a statute 
which did not in terms require knowl¬ 
edge of the accident, it was stated 
that in most cases It would be impos¬ 
sible for the state to prove scienter 
beyond a reasonable doubt.—State v. 
Masters, 144 S.E. 718, 106 W.Va. 46. 
Evidence held insufficient 

(1) To show that accused had 
knowledge of an accident.—People 
v. Schaeffer, 1 N.Y.S.2d 714, 253 Ap* 
Div. 202. 

(2) To show that accused, had 
knowledge of damage.—People ▼. 
Shlansky, 177 N.E. 130, 266 N.Y. 528. 
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tablish elements of the offense and the guilt of ac¬ 
cused. 24 So, while knowledge may be shown by 
direct proof, 25 positive and direct proof is not es¬ 
sential, 26 and circumstantial evidence may be suf¬ 
ficient to show knowledge. 27 In order to justify a 
conviction on circumstantial evidence, however, the 
facts and circumstances shown must be consistent 
with each other, consistent with the hypothesis 
that accused is guilty, and inconsistent with the 
hypothesis that he is innocent. 28 A strong sus¬ 
picion that accused knew that he had injured a 
person or had damaged the property of another 
is not sufficient with respect to proof of knowl¬ 


edge. 29 Evidence of absence of recent dents or 
marks on the vehicle driven by accused does not 
necessarily constitute conclusive proof that ac¬ 
cused did not injure a person. 80 

§ 679. -Questions of Law and Fact 

Where the evidence as to an issue Is conflicting or li 
such as to permit the drawing of different conclusions 
therefrom, in general whether the accused Is guilty or 
whether particular elements of the offense exist is a 
question of fact for the Jury or other trier of the facts. 

In accordance with rules applicable in criminal 
prosecutions generally, where the evidence as to 
guilt is conflicting or is such as to permit the draw 


(3) To show that accused hah 
knowledge of damage to a vehicle.— 
People v. Thomas, 250 N.Y.S. 413, 232 
App Dlv. 475. 

24. Tex—Miles v. State, 59 SW.2d 
403, 123 Tex.Cr. 601—Williams v. 
State, 13 S:w.2d 859, 112 TexCr. 
71. 

Wash —State v. Donckers, 93 P.2d 
355, 200 Wash. 45. 

Evidence held sufficient to show or to 
authorize finding 

(1) That accused was guilty. 

Pa.—Commonwealth v. Viguers, 

Quar.Sess, 61 Mont Co. 320. 

Wash—Stale v. Donckers, 93 P.2d 
355, 200 Wash. 45. 

(2) That vehicle driven by accused 
struck and injured a person. 

Cal—People v. Fortbun, 105 P.2d 
378, 40 Cal.Anp 2d 656—People v. 
Pahner, 51 P.2d 1143, 10 Cal.App.2d 
294—People v. Thompson, 12 T.2d 
81. 123 Cal App. 726. 

Pa—Commonwealth v. Dudljck, 87 
Pa Super. 25 

Tex—Gale v State, 98 S W 2d 195, 
131 TexCr. 283—Williams v State, 
13 S.W 2d 859, 112 TexCr. 71. 

Wash—State v. Donckers, 93 P.2d 
355, 200 Wash 45. 

(3) That vehicle driven by accused 
collided with parked vehicle—Slate 
v. Brown, Ohio App, 39 N.E 2d 155. 

(4) That vehicle was driven by ac¬ 
cused at time of accident, collision, 
or injury. 

Cal.—People v. Houston, 74 P.2d 515. 
24 Cal.App 2d 167—People v. Ablla, 
29 P.2d 796, 137 Cal App. 26. 

Tex.—Hltton v. State, lH S.W.2d 90, 
135 Tex.Cr. 67. 

(5) That person was injured by a 
motor vehicle.—State v. Donckers, 93 
P.2d 355, 200 Wash. 45. 

■vidsnoa held Insufficient 

(1) To connect accused with of¬ 
fense.—State v. Tarbell, 266 N.W. 
677, 64 S.D. 330. 

(2) To show that car driven by 
accused struck a person.—State v. 
Miller, 19 N.W.2d 271, 247 Wis. 339. 

(3) To show that vehicle driven by 
accused was involved in collision.— 


People v. Lynch, 3 N.Y.S 2d 28 2, 253 
App Div. 587. 

25. Pa—Commonwealth v. Adams, 
23 A 2d 59, 146 Pa Super. 601— 
Commonwealth v. Hyman, 178 A. 
510, 117 Ta Super. 585. 

28. Ariz—State v. Lee, 8 P.2d 996, 
53 Ariz. 295. 

27. Ariz—State v. Lee, supra. 

Cal —People v. Roche, 121 T.2d 865, 
49 Cal App 2d 459—People v Kin¬ 
ney. 82 P.2d 203, 28 Cnl.App 2d 232 
—People v T'ahnor, 61 l’.2d 1143, 10 
Cal App 2d 294. 

NM—State v. Kuchan, 139 l J .2d 592, 
47 NM 209. 

Pa—Commonwealth v. Adams, 23 A 
2d 59, 14G Pa Super. 601—Common¬ 
wealth v. Hyman, 178 A. 510, 117 
Pa.Super. 585. 

Tex —Harrison v. State, Cr., 210 S 
W2d 591 

42 C J. p 1387 note 74. 

Effect of accused's testimony of want 
of recollection 

Evidence of circumstances connect¬ 
ed with the occurrence may be suf¬ 
ficient to permit a finding that ac¬ 
cused knew that a vehicle driven by 
him had struck a person, notwith¬ 
standing testimony by accused that 
he did not remember anything that 
occurred during the period in ques¬ 
tion, such testimony by accused not 
being determinative of the question 
—People v Henry, 72 P.2d 915, 23 
Cal App 2d 156. 

Evidence held sufficient to show or 
to authorize finding 

(1) That accused knew there had 
been a collision—People v. Krause, 
60 N.Y.S.2d 175—42 C J. p 1387 note 
74 a (1). 

(2) That accused knew vehicle 
driven by him struck a person. 

Cal—reople v. Frank, 141 P 2d 780, 
■60 Cal.App.2d 802—People v. Hur¬ 
ley, 56 P.2d 978, 13 Cal.App 2d 208 
—People v. Libhart, 249 P. 211, 79 
Cal.App. 291. 

Ind.—Runyon v. State, 38 N.E.2d 235, 
219 lnd. 352. 

N.J.—Lo Riondo v. Allan, 40 A.2d 810, 
132 N.J.Law 437. 
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NM.—State v. Kuchan, 139 P.2d 692, 
47 NM. 209. 

Pa—Commonwealth v. Nolf, 58 A-2d 
839, 162 Pa Super. 552. 

Tex —Taylor v. State, 196 S.W.2d 
925, 149 TexCr. 552—Bell v. State, 
92 S W 2d 259, 130 TexCr. 90. 
Wis.—Klenke v. State, 266 N.W. 472, 
221 Wis. 547. 

42 C J. p 1386 note 73 [a]. 

(3) That accused knrew vehicle 
driven by him had struck and injured 
a person 

Cal —People v Dallas, 109 P 2d 409, 
42 Cal Vpp 2d 596—People v. Hen¬ 
ry. 72 P 2d 915. 23 Cal App 2d 155- 
People v Pahner, 01 P.2d 1143, 10 
Cal App 2d 294. 

Ind—St Clair v. State, 196 N.E. 683, 
209 lnd. 135. 

N M - 'State v. Kuehan. 139 P 2d 692, 
47 NM. 209. 

42 C J. p 1387 note 74 [a] (2). 
Evidence held insufficient 

(1) To show that accused knew 
that vehicle driven by him struck a 
person. 

Pa—'Commonwealth v. Hyman, 178 
A 510. 117 Ta Super. 585. 

Va—Here hcnbacli v Commonwealth, 
38 S E 2d 328, 185 Va. 217. 

(2) To show that accused knew 
that vehicle driven by him had dam¬ 
aged property.—Commonwealth v. 
Hyman, supra. 

28. S D. —State v. Tarbell, 266 N.W. 
677, 64 S.D. 330. 

29. Pa.—Commonwealth v. Adams, 
23 A 2d 59. 146 Pa.Super. 601. 

30. Manner of striking 

The absence of recent dents or 
marks on defendant's automobile was 
not conclusive proof that he did not 
Inflict injuries described on body of 
deceased pedestrian In light of tes¬ 
timony of automobile salesman, on 
cross-examination by commonwealth, 
that whether striking a man would 
leave any dents or marks on auto¬ 
mobile would depend on manner in 
which man was struck—Blankenship 
v. Commonwealth, 35 S.E.2d 760, 184 
Va. 495. 
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ing of different conclusions therefrom, whether 
accused is guilty of an offense with respect to neg¬ 
lecting a statutory duty after an accident is a 
question of fact for the jury or other trier of the 
facts, 81 and a like rule applies with respect to 
the existence of particular elements of the offense, 82 
such as whether accused knew that an accident 
had occurred or that a person or property had been 
struck, injured, or damaged. 83 Accused is not en¬ 
titled to a directed verdict in his favor or to a 
dismissal of the prosecution because of the al¬ 
leged insufficiency of evidence, where the evidence 
is sufficient to present a question of fact as to the 
particular issue or question. 84 It has been held, 
however, that accused is entitled to a dismissal of 
the prosecution on a judgment of nonsuit, where 
evidence to prove an essential element of the of¬ 
fense is lacking, 86 and a demurrer to the evidence 


should be sustained where the evidence is clearly 
insufficient to show that accused is guilty. 38 

§ 680. -Instructions 

The Instructions in a prosecution for neglect of a 
statutory duty after an accident should fully and cor¬ 
rectly state the rules of law applicable to the case. 

The instructions should contain a correct state¬ 
ment of law as to matters involved in the par¬ 
ticular case, 37 and it is proper to refuse to give 
a requested instruction which does not constitute 
a correct statement of law. 38 An instruction should 
not be broader than the allegations charging the 
offense, 39 and should not ignore excuses for per¬ 
forming the acts. 40 Instructions should be con¬ 
fined and limited to the issues 41 and to matters 
of which there is proof, 42 should properly apply 


81. Evidence held sufficient for sub¬ 
mission. to jury 

(1) On question whether accused 
was guilty. 

Ala.—Layfleld v. State, 173 So. 654, 
27 Ala.App. 437. 

N.C.—State v. Newton, 177 S.E. 184, 
207 N.C. 323. 

Wash—State v. Donckers, 93 P.2d 
355. 200 Wash. 45. 

(2) On question whether accused, 
taking wheel four blocks from acci¬ 
dent, in driving away, was guilty of 
aiding and abetting previous driver 
in commission of offense —People v. 
Steele, 280 P. 999, 100 Cal App. 639. 

(3) On question whether accused 
was rendered unconscious and. there¬ 
fore, excused from compliance with 
statute.—People v. Rico, 58 P.2d 956, 
14 Cal.App.2d 666. 

(4) On question whether there was 
reasonable doubt that accused be¬ 
lieved that he would be in danger of 
harm or bodily injury if he had com¬ 
plied with statute.—Greer v. State, 
300 S.W. 640, 108 Tex.Cr. 356. 

Svldeuoe held insufficient 

To authorize submission of ques¬ 
tion of guilt to Jury.—Commonwealth 
v. Adams, 23 A.2d 69. 146 Pa.Super. 
601. 

36. D.C.—Seher v. District of Co¬ 
lumbia. 95 F.2d 118, 68 App.D.C. 
207. 

Va.—Blankenship v. Commonwealth, 
35 S.E.2d 760, 184 Va. 495. 

Failure to render assistance 
Cal.—People v. Steele, 280 P. 999, 100 
CaLApp. 639. 

Evidence held sufficient to authorise 
submission to Jury 

(1) On question whether accused 
was driving motor vehicle at time of 
accident.—State ▼. King, 14 S.E.2d 
808, 219 N.C. 667. 

(2) On question whether accused 
was person who injured another.— 


State v. Newton, 177 S.E 184, 207 N. 
C. 323. 

(3) On question whether accused 
reported accident to some police or 
judicial onicer—State v. Tippett, 296 
S.W. 132. 317 Mo. 319. 

33. Cal —People v. Lcutholtz, 283 P. 
292, 102 Cal App. 493 -People v. 
Steele. 280 P 999. 100 Cal App 639 
—People v Johnston, 269 P. 560, 
93 Cal.App 484 

Neb—Behrens v. State, 1 N.W.2d 289, 
140 Neb. 671. 

N.Y.—People v. Ericson, 6 N.Y.S.2d 
286, 168 Misc. 51. 

Okl.—Stroud v. State, 167 P.2d 80. 
82 Okl.Cr. 124 

Tex—Bell v. State, 92 S.W.2d 259, 
130 Tex.Cr. 90. 

42 C.J. p 1388 note 77. 

Sufficiency of evidence 

(1) Evidence of circumstances con¬ 
nected with the occurrence which 
would justify a reasonable man in 
assuming that accused must have 
known that there was a collision is 
sufficient to take the issue as to 
knowledge to the jury.—State v. Lee, 
88 P.2d 996, 53 Anz. 295. 

(2) Evidence presented question of 
fact as to whether accused knew or 
was bound to know that his motor 
vehicle had collided with that of 
complaining witness.—People v. Po- 
dol, 4 N.Y.S.2d 625, 254 App.Div. 768, 
affirmed 16 N E.2d 398, 278 N.Y. 676. 

3d. D.C.—Seher v. District of Co¬ 
lumbia, 95 F.2d 118, 68 App.D.C. 
207—Scott v. District of Columbia, 
D.C.Mun.App., 65 A.2d 854. 

Mass.—Petition of Saltman, 194 N.E. 
2d 703, 289 Mass. 654—Common¬ 
wealth v. Lewis, 190 N.E. 613, 286 
Mass. 256. 

36. N.C.—State v. Ray, 47 S.B.2d 
494, 229 N.C. 40. 

36. Pa.—Commonwealth v. Adams, 
23 A.2d 59, 146 Pa.Super. 601. 
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37. Mass.—Commonwealth v. Bleak- 
ney, 179 N.E. 400, 278 Mass. 198. 

Instruction held proper 
Cal—People v. Odom, 66 P.2d 206, 19 
Cal App.2d 641—People v. Steele, 
280 P. 999. 100 Cal.App. 639. 

Iowa.—State v. Schenk, 262 N.W. 129, 
220 Iowa 511. 

Mass.—Petition of Saltman, 194 N.E. 

703, 289 Mass. 554. 

Tex—Davis v. State, Cr.. 199 S.W.2d 
155, motion granted 199 S.W.2d 779. 

38. Tex —Moore v. State, 145 S.W.2d 
887, 140 TexCr. 482—Revil v. State, 
141 S W 2d 362, 139 TexCr. 613. 

Rr-r-rated charge held properly re¬ 
fused 

(J.i j irk son v. State, 175 S.E. 421, 
49 Ga.App. 345. 

Tex—Mickle v State, 191 S.W.2d 41, 
149 Tex.Cr. 63. 

39. Cal.—People v. Reid, 289 P. 663, 
106 Cal.App. 616. 

Tex.—Moore v. State, 145 S.W.2d 887, 
140 Tex.Cr. 482. 

40. Cal.—People v. Scofield, 265 P. 
914, 203 Cal. 703, followed in Peo¬ 
ple v. Campridon, 268 P. 372, 204 
Cal. 701—People v. Rallo, 6 F.'2d 
516, 119 Cal.App. 393. 

41. Cal.—People v. De Vries, 230 P. 
982, 69 Cal.App. 201. 

48. Kan.—State v. Bowser, 145 P.2d 
135, 158 Kan. 12. 

Tex.—Robinson v. State, 102 S.W.2d 
220, 132 Tex.Cr. 50. 

Charge not oalled for by evidence 
Tex.—Mickle v. State, 191 S.W.2d 41, 
149 Tex.Cr. 53—Salazar v. State, 
169 S.W.2d 169, 145 Tex.Cr. 478. 
Defenses 

(1) Accused is entitled to an in¬ 
struction setting forth affirmatively 
matters which constitute a defense 
to the action where there is evidence 
to support such matters.—Woods v. 
State, 121 S.W.2d 604, 135 Tex.Cr. 540 
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the law to the facts, 48 and should limit the jury 
to the consideration of issues presented by the 
evidence. 44 An instruction that the jury must be 
convinced beyond a reasonable doubt that accused 
was driving the motor vehicle in question at the 
time of the accident is properly refused where 
the evidence of such fact is undisputed. 45 In a 
prosecution for failure to render assistance, it is 
improper to give an instruction submitting to the 
jury issues as to the speed, or manner and effect 
of operation, of accused’s vehicle. 46 

Where a failure to perform any one of the sev¬ 
eral acts designated by the statute constitutes a 
separate offense, and the count charging guilt sets 
forth separate offenses under the statute, generally 
it is essential to instruct the jury that they must 
agree as to at least one of the alternative charges 
or separate offenses in order to find accused 
guilty, 47 but it is not essential under all circum¬ 
stances to distinguish between the separate offens¬ 
es under the statute. 48 

Knowledge and intent. In view of the general 
rule that knowledge of the accident or of strik¬ 
ing or injuring a person or property is an essen¬ 
tial element of the offense or that want of such 
knowledge constitutes a defense to the prosecution, 
stated supra § 674 c (2), ordinarily accused is en¬ 
titled to an instruction duly submitting to the jury 
this question as to knowledge, 49 or, more specifical¬ 
ly stated, to an instruction that want of knowledge 
of the accident would excuse the failure to com¬ 


ply with the statute 66 or to an instruction which 
directs an acquittal if the jury entertain a reason¬ 
able doubt that he had such knowledge. 61 A re¬ 
quested instruction as to knowledge should con¬ 
stitute a correct statement of law, 52 and a request 
for an instruction as to knowledge is properly re¬ 
fused where no issue as to knowledge is raised by 
the evidence, 63 or where the evidence conclusively 
shows that accused would have known that he 
struck a person if he had not been under the in¬ 
fluence of intoxicating liquor. 64 The mere failure 
to use the word “knowingly” does not render an 
instruction insufficient where the requirement as 
to knowledge is duly set forth in the instruction in 
other terms. 56 

It is proper to refuse a requested instruction 
as to intent which docs not constitute a correct 
statement of law. 56 

§ 681., - Verdict and Findings 

In general a verdict of guilty In a prosecution for an 
offense here under consideration, which Is contrary to the 
evidence and instructions Is insufficient. 

In general a verdict of guilty in a prosecution 
for an offense here under consideration is insuffi¬ 
cient where it is contrary to the evidence 67 and 
to the instructions. 68 There is not necessarily an 
inconsistency between a finding that accused is 
not guilty of an offense of the type here under 
consideration and a finding that accused violated 
the statute defining the offense of driving while 
under the influence of intoxicating liquor. 69 


—Williams v. State, 102 S W.2d 212, 
second case, 132 TexCr. 33. 

(2) Accused is not entitled to an 
instruction presenting a certain mat¬ 
ter as a defense, however, where, as 
a witness, he did not present such 
matter as a reason for lailure to 
comply with the statute and the evi¬ 
dence does not support such defense. 
—Morris v. State, 94 S.W 2d 1169, 130 
Tex.Cr. 633. 

43. Tex.—Williams v. State, 102 S. 
W.2d 212, second case. 132 Tex.Cr. 
33. 

44. Tex.—Robinson v. State, 102 S. 
W.2d 220, 132 Tex.Cr. 60. 

46. Ala.—Goodman v. State, 102 So. 
486, 20 Ala.App. 392. 

46. Pa.—Commonwealth v. Hyman, 
178 A. 610, 117 Pa.Super. 685. 

47. Cal.—People v. Scofield, 266 P. 
914, 203 Cal. 703, followed in Peo¬ 
ple v. C&mpridon, 268 P. 372, 204 
Cal. 701. 

48. Cal.—People ▼. Dallas, 109 P.2d 


409, 42 Cal.App 2d 596—People v. 
Odom, 66 P.2d 206. 19 Cal.App.2d 
641. 

Only one distinct offense charged and 
considered 

Where only the distinct offense of 
failure to render assistance was 
charged in the indictment and con¬ 
sidered at the trial, an instruction 
fairly covering the elements of such 
distinct offense, without reference to 
the other distinct offenses under the 
statute, was sufficient.—People v. 
Kinney, 82 P.2d 203, 28 Cal.App.2d 
232. 

49. Cal.—People v. Scofield, 265 P. 
914, 203 Cal. 703, followed in Peo¬ 
ple v. Campridon, 268 P. 372, 204 
Cal. 701—People v. Rallo, 6 P.2d 
616, 119 Cal.App. 393. 

Tex.—Blakeley v. State, 77 S.W.2d 
688, 127 Tex.Cr. 339. 

Instruction held sufficient 

Tex—Taylor v. State, 196 S.W.2d 
925, 149 Tex.Cr. 552. 

50. Tex.—Stalling v. State, 234 S.W. 
914, 90 Tex.Cr. 310. 
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61. Cal.—People v. Ely. 265 P. 818. 
203 Cal. 628. 

Tex.—Goforth v. State, 241 S W. 1027, 
92 Tex.Cr. 200. 

68. Ga.—Jackson v. State, 176 S.E2. 
421, 49 GaApp. 345. 

Tex.—Bevil v. Slate, 141 S.W.2d 362, 
139 Tex.Cr. 513. 

53. Tex.—Jones v. State, 94 S.W.2d 
448, 130 TexCr. 419. 

54. Tex.—Martinez v. State, 128 S. 
W.2d 398, 137 Tex.Cr. 434, rehear¬ 
ing denied 131 S.W.2d 971, 137 Tex. 
Cr. 434. 

65. Cal.—People v. Johnston, 269 P. 

560, 93 Cal.App. 484. 

Tex.—Taylor v. State, 196 S.W.2d 926, 
149 Tex.Cr. 652. 

56. D.C—Seher v. District of Co¬ 
lumbia, 95 F.2d 118, 68 App.D.CL 
207. 

67. Idaho.—State v. Abell, 76 P.2d 
122, 68 Idaho 478. 

56. Idaho.—State ▼. Abell, supra. 

69. Cal.—People v. Smith, 103 P.2d 
199, 39 Cal.App.2d 277. 
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$ 682. —• Judgment, Sentence, and Pun¬ 
ishment 

Local statutes govern as to the period and extent of 
punishment for an offense with respect to neglecting a 
statutory duty after an accident, and whether punish¬ 
ment Imposed Is excessive may depend on the particular 
facts. 

The period and extent of punishment for an of¬ 
fense depend largely on provisions of local stat¬ 
utes, 60 and whether punishment imposed is exces¬ 
sive may depend on the particular facts. 61 A stat¬ 
ute providing for imprisonment for violation of 
its terms, and silent as to the place of such impris¬ 
onment, but declaring a violation to be a felony, 
which is defined by another statute as any offense 
punishable by imprisonment in the state’s prison, 
authorizes the sentencing of a violator to the state’s 
prison. 62 

§ 683. -Appeal and Error 

• 

Rules governing appeals In criminal prosecutions gen¬ 
erally apply to an appeal In a prosecution for neglecting 
a statutory duty after an accident. 


The general rules of review in criminal cases 
control the review of convictions in prosecutions 
of the character here under consideration, 62 as, 
for example, with respect to the necessity of rais¬ 
ing in the court below questions which it is sought 
to review, 64 and as to prejudicial or harmless error 
and as to the necessity of prejudice to justify a 
reversal. 65 

§ 684. Obstructing or Blockading Highway 

Statutes and ordinances making It an offense to ob¬ 
struct or block the highways or streets may be violated 
by the operator of a motor vehicle. 

Statutes and ordinances have been enacted in 
some jurisdictions making it an offense to obstruct 
or block the highways or streets, and such stat¬ 
utes may be violated by the operator of a motor 
vehicle. 66 No hard and fast rule can be laid down 
as to what in every case will constitute an obstruc¬ 
tion of a street or highway by an automobile, 67 
but merely stopping temporarily and for a reason¬ 
able time docs not violate such statutes. 66 


80. Mich.—People v. Lepler, 24 N. 

W.2d 190, 315 Mich. 490—People 

v. Hoaglin, 247 N.W. 141, 262 Mich. 

162. 

Misdemeanor 

Where the offense is a misdemean¬ 
or, the punishment imposed must not 
exceed that prescribed for misde¬ 
meanors. 

Mich—People v. Hoaglin, supra. 
S.D.—State v. Hanno, 238 N.W. 23, 58 

SD. 649. 

Sard labor and double punishment 

(1) Where the punishment was 
fixed at a designated term of im¬ 
prisonment and no fine was Imposed, 
it was not permissible to Impose an 
additional period at hard labor on 
accused to pay the costs of the pro¬ 
ceedings.—Mills v. State, 191 So. 922, 
29 AlaApp. 106. 

(2) Under a statute permitting 
imprisonment in the county or mu¬ 
nicipal jail for not less than a spec¬ 
ified period and not more than a 
specified period, or for imprisonment 
in the state prison for not less that 
a specified period and not more than 
a specified period, or for a fine of 
not less than a specified amount and 
not more than a specified amount, 
it was not permissible to sentence 
accused to the state’s prison and also 
to hard labor for the county for a 
sufficient period to pay a fine as¬ 
sessed by the jury and the costs of 
the proceeding.—Bragan v. State, 9 
So.2d 123, 243 Ala. 102, answer to 
certified question conformed to 9 So. 
2d 126, 30 Ala.App. 548—Bragan v. 
State, 9 So.2d 126, 30 Ala.App. 548. 
Xa Pennsylvania 

(1) The view has been taken that, 


even since the amendment of 1937, 
75 P.S. { 634. a person is subject to 
the punishment imposed by the stat¬ 
ute for a misdemeanor where he fails 
to stop after his vehicle has collided 
with, and has damaged property, 
whether the properly damaged was 
attended or unattended—Common¬ 
wealth v. Baker. 53 Pa Dist. & Co 
702, 61 Montg.Co. 200—Common¬ 

wealth v. Wolfendale, 43 Pa Dist. & 
Co. 230. 

(2) There is also authority for the 
view, however, that, where in such 
case of failure to stop the damaged 
property was unattended, only the 
punishment prescribed by the statute 
for a summary offense can be im¬ 
posed.—Commonwealth v Krivonnk, 
46 Pa.Dlst. & Co. 109, 24 Erie Co. 3 85 
—Commonwealth v. Kane, 38 Pa. 
Dist. & Co. 480. 

61. Punishment held excessive 

Neb.—Wright v. State, 298 N.W. 685, 
139 Neb. 684. 

N.Y.—People v. Kantor, 65 N.Y.S.2d 
809, 271 App.Dlv. 838. 

Okl.—Bouyer v. State, 43 P.2d 153, 
57 Okl.Cr. 22. 

Punishment held not excessive 

Pa.—Commonwealth v. Nolf, '58 A. 
2d 839, 162 Pa.Super. 552. 

88. Wis.—Boehm v. State, 209 N.W. 
730, 190 Wis. 609. 

63. Tex.—Stalling v. State, 243 S.W. 
990, 92 Tex.Cr. 354. 

42 C.J. p 1388 notes 85-87. 

64. Mass.—Commonwealth v. Mas- 
sad. 136 N.B. 615, 242 Mass. 532. 

42 C.J. p 1388 note 86. 
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85. Tex.—Blakeley v. State, 77 S.W. 
2d 688, 127 Tex.Cr. 339. 

42 C J. p 1388 note 87. 

Errors with respect to instructions 

Cal.—People v. Ely, 265 P. 818, 203 
Cal. 628—People v. Hallo, 6 F.2d 
516, 119 CalApp. 393. 

Tex.—Woods v. State, 121 S W.2d 004, 
135 Tex Cr. 540—Robinson v. State, 
102 S \v.2d 220, 132 Tex Cr. 50— 
Williams v State, 102 S W.2d 212, 
second case, 132 Tex.Cr. 33—Blake¬ 
ley v. State, 77 S.W 2d 688, 127 
Tex.Cr. 339. 

Error held not prejudicial 

Cal.—People v. Odom, 66 P.2d 206, 19 
Cal.App.2d 641. 

88. Minn.—Duluth v. Esterly, 131 N. 
W. 791, 115 Minn. 64. 

Offense of obstructing highways gen¬ 
erally see Highways S 230. 

Information held insufficient 

Iowa.—State v. Bethards, 32 N.W.2d 
769. 

Evldenoe held sufficient to support 
conviction 

Ga.—Richards v. State, 11 S.E.2d 49, 
63 Ga.App. 290. 

Minn.—Duluth v. Esterly, 131 N.W. 
791, 115 Minn. 64. 

Evidence held insufficient to sustain 
conviction 

Iowa.—State v. Bethards, 82 N.W.2d 
769. 

67. Minn<—Duluth v. Esterly, 131 N. 
W. 791, 115 Minn. 64. 

Question for Jury 

Ga.—Richards ▼. State, 11 S.E.2A 49, 
63 Ga.App. 290. 

68. D.C.—Gassenhelmer v. District 
of Columbia* 25 App.D.C. 179. 
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§ 685. Overloading 

It It an offenaa under tome statute* or ordinances to 
operate on the highways or streets a motor vehicle which 
has a weight in excess of a prescribed maximum. 

It is an offense under some statutes or ordi¬ 
nances to operate on the highways or streets a 
motor vehicle which has a weight in excess of a 
prescribed maximum, 69 and such statutes or ordi¬ 
nances have usually been held valid and enforcea¬ 
ble. 70 While such a statute is to be strictly con¬ 


strued 71 since it is penal in nature, 72 it is not 
to be given its narrowest meaning, if such is di¬ 
rectly contrary to the intention of the legislature 73 
or out of harmony with its manifest purpose and 
intent. 74 

An indictment, information, or complaint under 
such statutes must allege every fact necessary to 
constitute the offense charged and to bring accused 
within the statutory provisions. 76 The rules that 


Minn.—Duluth v. Esterly, 131 N.W. 
791, 115 Minn. 64. 

Parking 

(1) Under a statute making willful 
obstruction of the traffic of streets 
an offense, the mere leaving of an 
automobile for a reasonable length of 
time at a place in the street where 
vehicles were permitted to be parked 
does not constitute willful obstruc¬ 
tion.—People v. Harden, 179 N.Y.S. 
732, 110 Misc. 72. 

(2) The parking of automobiles In 
a city street for purpose of demon¬ 
stration and sale was not a violation 
of statute prohibiting obstruction of 
streets bv fences, buildings, struc¬ 
tures. or otherwise.- -Fry v. State, 9 
N E 2d 701. 65 Ohio App. 264. 

(3) Violation of parking regula¬ 
tions as offense see infra fi 714. 

69. Fla.—Dickinson v Cahoon, 144 
So. 345. 107 Fla 155 
Ill —City of Chicago v. Foley, 167 N. 
E. 779. 335 Ill 584 

Or.—Kelsey v. Norblad, 208 P. 199, 
136 Or 76. 

Pa—Commonwealth v Peacock, 179 
A. 907, 118 Pa Super 168 
Tex.— Kitchens v. State. 109 S.W.2d 
1071, 133 Tex Or. 245—Hol>held v. 
State. 63 S.W.2d 386, 124 Tex Cr. 
422. followed in Stone v. State, 72 
SW2d 1118, 126 TexCr. 491. 

Purpose 

The purpose of statute prohibiting 
the use of public highways by mo¬ 
tor vehicles of excessive weight is 
to prevent injury to the public prop¬ 
erty in the form of damage to roads, 
bridges, etc, and to insure the safety 
of persons traveling over the high¬ 
ways.—Commonwealth v. Burall, 22 
A.2d 619, 146 Pa.Super. 625. 

Persons liable 

(1) Statutory regulations as to 
weight of motor vehicles generally 
have been held inapplicable to cer¬ 
tificated vehicles of private contract 
carriers.—Dickinson v. Cahoon, 144 
So. 345, 107 Fla. 155. 

(2) Truck operators from other 
atates are required to comply with 
such a statute.—Commonwealth v. 
Peacock, 179 A. 907, 118 Pa.Super. 
168—Commonwealth v. Reed, Pa. 
Quar.Sess., 51 York Leg.Rec. 73. 

(3) In order to convict the owner 

81 G.J.S.—53 


of such an offense, where a truck is 
operated by an employee, it must ap¬ 
pear that the owner had knowledge 
of the excess weight or took part 
in loading the vehicle or was on or 
about it when it w r as being loaded or 
was in operation.—Commonwealth v. 
Bloom, 30 Pa.Dist. 648. 

Defenses 

(1) Defendant’s lack of knowledge 
that motor vehicle was overloaded is 
not defense and should not be con¬ 
sidered in determining whether de¬ 
fendant was guilty of driving over¬ 
loaded vehicle.—Snyder v. State, 185 
N E 507, 204 Ind. 6GC. 

(2) Fact that operator of truck 
charged with violation of statute 
complied with the laws of another 
state was held not to preclude con-1 
viction—Commonwealth v Peacock, 
179 A. 907, 118 l»a Super. 168—Com¬ 
monwealth v Reed, Pa.Quar Seas., 51 
York LegRee. 73. 

(3) Fact that prosecutor of opera¬ 
tor of truck alleged to have vio¬ 
lated statute may not have been 
actuated in making complaint solely 
by desire to enforce the law and pro¬ 
tect the roads would not preclude 
conviction if evidence clearly estab¬ 
lished defendant's guilt.—Common¬ 
wealth v. Peacock, 179 A. 907, 118 Pa. 
Super. 168. 

(4) Filing of application as inter¬ 
state motor carrier under Federal 
Motor Carrier Act did not exempt 
applicant's truck driver from liabil¬ 
ity for violation of statute penalizing 
driving of truck on highway with 
excessive load—Morrison v. State, 
109 S.W.2d 205, 133 TexCr. 141, fol¬ 
lowed in Smithhart v. State, 109 S. 
W.2d 207, 133 Tex.Cr. 145, and John¬ 
son v. State, 109 S.W.2d 207, 133 
Tex.Cr. 144. 

70. Ill.—City of Chicago v. Foley, 
167 N.E. 779, 335 Ill. 584. 

Tex.—Rayburn v. Richardson, Civ. 
App., 131 S.W.2d 1000, appeal dis¬ 
missed 60 S.Ct. 718, 309 U.S. 632, 
84 L.Ed. 990. 

Regulations as to excessive size or 
weight generally see supra § 32. 
Ordinance held void 
Ind.—Eddleman v. City of Brazil, 166 
N.E. 1, 201 Ind. 84, followed in Holt 
v. City of Brazil, 185 N.E. 904, 205 
Ind. 710. 


Exercise of power by local authorities 

Statute granting local authorities 
power to prohibit by appropriate 
signs commercial vehicles exceeding 
certain weights is complied with 
when the signs are of legal size, if 
fixed by law, otherwise of reasonably 
adequate size, are posted conspicu¬ 
ously at points along highways and 
at intersections with other highways, 
wherever necessary, without a spe¬ 
cial reference to the authority cre¬ 
ating the prohibition, or the ordi¬ 
nance, resolution, or rule under 
which it was adopted.—Common¬ 
wealth ex rcl. Borough of Dormont v. 
Pahlman, 179 A. 910, 118 Pa.Super. 
175. 

7X. Fla.—Rogers v. Cunningham, 
158 So. 430. 117 Fla. 760. 

Qa.—Self v. State, 165 S E. 295, 45 
Ga.App 522. 

Ind—Snyd«*r v. State, 185 N E. 607, 
204 Ind. 666. 

Mo—State v. Schwartzmann Service, 
40 SW.2d 479, 225 Mo App 677. 
Pa.—Commonwealth v. Burnll. 22 A. 
2d 619, 146 Pa Super 525 

▼chide held not within statute 

Fla.—Rogers v. Cunningham, 158 So. 
430, 117 Fla. 760. 

78. Ta.—Commonwealth v. Burall, 
22 A.2d 619, 146 Pa Super. 525. 

73. Pa—Commonwealth v. Burall, 
supra. 

Orois weight 

Under provision prohibiting weight 
in excess of specified number of 
pounds “on” any one wheel for each 
nominal one Inch of width of tire on 
such wheel, prohibition of excessive 
weight im hides gross weight of load 
and vehicle including the weight of 
the axles and wheels, since damage 
to the roadway which statute is de¬ 
signed to prevent is occasioned by 
the weight of the load plus the 
weight of the vehicle itself.—Com¬ 
monwealth v. Burall, supra. 

74. Mo.—State v. Schwartzmann 
Service, 40 S.W.2d 479, 225 Mo.App. 
577. 

S.D.—State v. Vanderhule, 239 N.W. 
485, 59 S.D. 251. 

75. Tex.—Striding v. State, 91 B.W. 
2d 735, 129 Tex.Cr. 656. 

42 C.J. p 1389 note 26. 
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govern criminal prosecutions generally apply in a 
prosecution for such an offense with respect to 
issues, proof, and variance, 76 evidence, 77 instruc¬ 
tions, 78 judgment, sentence, and punishment, 79 and 
review. 80 

Load extending beyond fenders . Under some 
statutes it is an offense to carry a load extending 
more than a prescribed distance beyond the line 
of the fenders of a vehicle. 81 


§ 686. Passing Other Vehicles 

It It an offense under tome statute* for an operator 
of a motor vehicle to violate regulations with respect to 
overtaking or passing other vehicles. 

It is an offense under some statutes for an op¬ 
erator of a motor vehicle to violate regulations 
with respect to overtaking or passing other ve¬ 
hicles, 82 such as a streetcar 83 or school bus. 84 Such 
regulations must be reasonable and not vague or in¬ 
definite. 85 


Affidav it held sufficient 

Ind.—Snyder v. State, 185 N.E. 507, 
204 Ind. 666. 

Complaint held Insufficient 

S.D.—State v. Vanderhule, 239 N.W. 
465, 59 S.D. 251. 

Tex.—Stovall v. State, 139 S.W.2d 
104, 139 Tex.Cr. 363—Stribling v. 
State. 91 S.W.2d 736, 129 Tex.Cr. 
656. 

Hawaii.—Territory v. Apa, 28 Hawaii 

222 . 

78. Ind.—Eddleman v. City of Bra¬ 
zil, 166 N.E. 1, 201 Ind. 84. fol¬ 
lowed in Holt v. City of Brazil, 
185 N.E. 904, 205 Ind. 710. 

Failure of proof as to one ordinance 
Failure to prove alleged violation 
of one ordinance was held not to pre¬ 
vent conviction on proof of violation 
of another ordinance charged —Ed¬ 
dleman v. City of Brazil, 166 N.E. 1, 
201 Ind. 84. followed in Holt v. City 
of Brazil, 186 N.E. 904. 205 Ind. 710. 

77. Burden of proof 

Tex.—Kitchens v. State, 109 S.W.2d 
1071, 133 Tex.Cr. 245—Lowe v. 

State. 103 S.W.2d 169, 132 Tex.Cr. 
153. 

Admissibility of evidence 

Tex.—Lowe v. State, supra. 
Sufficiency of evidence 

(1) Evidence held sufficient to sus¬ 
tain conviction. 

Ga.—Garvin v. State, 166 S.E. 461, 46 
Ga.App. 37. 

Pa.—Commonwealth v. Burall, 22 A. 
2d 619, 146 Pa.Super. 526—Com¬ 
monwealth v. Davis, 19 Pa.Dist. & 
Co. 513. 

(2) Evidence held insufficient to 
sustain conviction. 

Ga.—Self v. State, 165 S.E. 296, 45 
Ga.App. 522. 

Pa.—Commonwealth v. Bloom, 30 Pa. 
Dist. 648. 

78. Instructions held erroneous 

Ind.—Snyder v. State, 185 N.E. 607, 
204 Ind. 666. 

Tex.—Kitchens v. State, 109 S.W.2d 
1071, 133 Tex.Cr. 245. 

79. Determination of punishment 

Evidence concerning defendant’s 
lack of knowledge that motor vehicle 
was overloaded could be considered 
by jury in fixing punishment in event 
defendant was found guilty of driv¬ 


ing overloaded vehicle.—Snyder v. 
State, 185 N.E 507, 204 Ind. 666. 

80. Ind.—Snyder v. State, supra. 
Tex—Kitchens v. State, 109 S \V.2d 

1071, 133 Tex.Cr. 245. 

81. Wis.—Whaley v. State, 227 N.W. 
942, 200 Wis. 267. 

Bvidence held sufficient to sustain 
conviction 

Wis.—Whaley v. State, supra. 

88 . Cal.—People v. Hugon, 114 P.2d 
84, 45 Cal.App 2d Supp. 817. 

Ta—Commonwealth v. Dorr, 27 Pa. 
Dist. & Co. 372—Commonwealth v. 
Feigenbaum. 25 Pa Dist & Co. 43 
—Commonwealth v. Krall, 18 Pa. 
Dist. & Co. 382, 43 Lane L Rev 219. 
SC.—State v. Brown, 32 S E.2d 826, 
205 S.C. 514. 

42 CJ. p 1352 notes 95, 96. 

Conflict with other statutes 

The statute authorizing a motorist 
to overtake and pass to the right of 
another automobile under certain 
conditions is not in irreconcilable 
conflict with the statute requiring 
an automobile to be driven on the 
right half of a roadway.— People v. 
Hugon, 114 P.2d 84, 45 Cal App.2d 
Supp. 817. 

Indictment, information, or com. 
plaint held sufficient 

Ga—Hawkins v State, 198 S E. 551, 
58 GuApp. 386—Collins v. State, 
179 S.E. 869, 61 Ga.App 147—Ray 
v. State, 169 S.E. 538, 47 Ga.App. 
22 . 

Pa—Commonwealth v. Huth, 28 Pa. 

Dist. & Co. 407. 

Variance held not fatal 
Ga.—Mealer v. State, 13 S.E 2d 38 64 
Ga App. 282. 

Bvidence held inadmissible 

Ga.—Dunahoo v. State, 167 S.E. 614, 
46 Ga.App. 310. 

Miss.—Naylor v. State, 130 So. 102, 
15$ Miss. 99. 

Bvidence held sufficient to sustain 
conviction 

Idaho.—State v. Pasta, 258 P. 1075, 
44 Idaho 671. 

Pa.—Commonwealth v. Carmack, 51 
Pa.Dist. & Co. 505. 

Instructions 

(1) Held proper.—Maner v. State, 

181 S.E. 856, 181 Ga. 254. ‘ 

(2) Held erroneous.—Dunahoo v. 
State, 167 S.E. 614, 4G Ga.App. 310— 

834 


Ward v. State, 147 S.E. 780, 89 Ga. 
App. 570. 

83. Ohio.—City of Cleveland v. Sado, 
App., 61 N E 2d 910, appeal dis¬ 
missed 64 N E 2d 322, 146 Ohio St. 
126. 

42 C.J. p 1389 note 27. 

Strict construction 
Pa.—Commonwealth v. Gear, 17 Pa. 
Dist. & Co. 433, 48 Montg.Co. 218. 

Persons liable 

Under a regulation relating to the 
passing of streetcars, the owner of 
the motor vehicle while riding there¬ 
in and having control over the driver 
may be punished for a violation by 
the driver.—People v. Colon, 148 N.Y. 
S. 321. 85 Mlsc. 229. 

Complaint 

A corn plaint for a violation of a 
regulation must state the essentials 
of the ofTense, as, for example, that 
a car had been stopped to allow pas¬ 
sengers to alight and that accused 
failed to stop with reference to the 
point where the car had stopped.— 
State v. Harder, 203 N.W. 418, 163 
Minn. 47. 

Evidence held sufficient to sustain 
conviction 

Ohio —City of Cleveland v. Sado, 
App., 61 N E 2d 910, appeal dis¬ 
missed 64 N.E 2d 322, 146 Ohio St. 
126. 

Bvidence held insufficient to sustain 
conviction 

Pa—Commonwealth v. Gear, 17 Pa. 
Dist. & Co. 433, 48 Montg Co. 218. 

84. N.C.—State v. Webb. 186 S.E. 
241, 210 N C. 350. 

Ohio.—IMppinger v. State, App., 34 N. 
E.2d 63. 

Burden of proof 

In prosecution against motorist for 
passing school hack at lateral dis¬ 
tance of less than twenty feet while 
hack was stopping to allow children 
to embark and alight therefrom, 
state must not only prove that mo¬ 
torist passed school hack, but that 
motorist had knowledge that vehicle 
he was passing was school hack or 
show state of factB that would imply 
such knowledge.—Willinnar v. State, 
198 N.E. 779, 209 Ind. 264. 

Bvidence held sufficient to sustain 
conviction 

Ind.—Willinnar v. State, supra. 

85. Ga.—Lester v. State, 179 S.E. 
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§ 687. Permitting Operation by Unauthor¬ 
ized Person 

It la an offense under some statutes to permit an 
unauthorised person to operate a motor vehicle. 

It is an offense under some statutes to permit 
the operation of a motor vehicle by an unauthor¬ 
ized person. 8 ® Under a statute making it an of¬ 
fense to permit a person under sixteen years of age 
to operate a motor vehicle, a conviction cannot 
be sustained by proof that a father permitted his 
eleven-year-old son to hold the steering wheel while 
the father retained control of the car and was op¬ 
erating it. 87 Under such a statute it is the per¬ 
mission given to the minor to operate the vehicle 
which constitutes the offense and not the manner in 
which the minor operates it. 88 Although it is 
an offense to turn back into the road within a speci¬ 
fied distance after passing a vehicle, there can be 
no conviction of such offense under a charge of per¬ 
mitting a minor to operate a motor vehicle, al¬ 
though it is charged that the minor did so turn 
back into the road. 89 


§ 688. Possession of Motor Vehicle with 
Identification Marks Altered or Re¬ 
moved 

Under tome statutes possession of a motor vehicle 
with the distinguishing numbers or identification marks 
removed, defaced, or altered is made a penal offense. 

Under some statutes possession of a motor vehicle 
with the distinguishing numbers or identification 
marfcs removed, defaced, or altered is made a penal 
offense. 90 Statutes of this character have been 
sustained as a legitimate and proper exercise of 
the police power. 91 Such a statute should be in¬ 
terpreted in the light of its ordinary meaning and 
common understanding, 92 although it should be 
construed liberally in favor of accused. 93 

Essentials of offense. Whether under such stat¬ 
utes criminal intent or guilty knowledge is an es¬ 
sential element of the offense is to be determined 
from the language of the statute, in connection 
with its purpose and design. 94 Where such intent 
or knowledge on the part of an accused is not made 
an essential element of the offense by the express 
terms of the statute, it has been held to be not es¬ 
sential. 95 The offense usually embraces two ele- 


869, 51 Ga App 14G— Collins v. 

State, 379 SE 869. 51 Ga App 147 
—Hay v. State, 169 S.H. 538, 47 
Ga.App. 22. 

42 C.J. p 1352 note 93 [a]. 

Statute held invalid 

Tex—Uadd v. State, 27 SW.’d 1098, 
115 Tex Cr 355 

86. N Y.—Plunkett v. Heath, 1 N.Y. 
S.2d 778. 

Pa--Commonwealth v. Donmoyer. 54 
Pa Dist & Co. 492—Commonwealth 
▼. Wolff. 46 Pa.Dist. & Co 186, 68 
Montg Co. 412—Commonwealth v. 
Pollinger, 45 Pa.Dist. & Co. 689, 
58 Montg.Co. 386. 

Jurisdiction of offense 

Where an unauthorized person op¬ 
erated the car in one county with 
the permission of defendant, the 
mere fact that defendant was not 
bodily present or that the permission 
was given while defendant was in 
another county does not deprive the 
first county of jurisdiction over the 
offense.—Commonwealth v. Wolff, 46 
Pa.Dist. & Co. 186, 58 Montg.Co. 412. 

Burden of proof 

A defendant cannot be convicted of 
permitting an unlicensed operator to 
operate a motor vehicle owned by 
him in violation of the statute sole¬ 
ly on evidence that the driver did 
not produce an operator's license at 
the time he was accosted by a state 
policeman; the burden is on the com¬ 
monwealth to prove that he was in 
fact an unlicensed driver.—Common¬ 


wealth v. Barlup, 58 Pa Dist. & Co 
53. 

87. Neb—Coryell v. State, 138 N.W. 
572, 92 Neb. 482. 

88. Neb.—Coryell v. State, supra. 

89. Neb.—Coryell v. State, supra. 

90. Ill.—Maxon v. U. S Underwrit¬ 
ers’ Co., 246 111.App. 385. 

Pa.—Commonwealth v. Unkrich, 16 
A 2d 737. 142 I’a Super. 591. 

42 C.J. p 1390 note 35. 

Sale of motor vehicle with identifi¬ 
cation marks altered or removed 
sec infra § 714 d. 

Hidden serial number 

The statute making possession of 
automobile on which manufacturer's 
serial number or engine number has 
been omitted, obliterated, or defaced 
a misdemeanor does not impose an 
absolute duty on a possessor or op¬ 
erator of an automobile to make a 
thorough inspection of it to ascer¬ 
tain condition of a hidden serial 
number.—Commonwealth v. Unkrich, 
supra. 

91. Ark.—Baker v. State, 9 S.W.2d 
243. 177 Ark. 1042. 

N.Y,—People v. Congress Radio, 232 
N.Y.S. 647, 133 Misc. 542, affirmed 
234 N.Y.S. 860, 226 App.Div. 784. 
affirmed 168 N.E. 432, 251 N.Y. 672. 
42 C.J. p 1390 note 36. 

Fart of statute held unconstitutional 
In prosecution charging accused 
with having in his possession auto¬ 
mobile with altered engine number, 
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it was held that part of statute au¬ 
thorizing court to determine without 
notice that automobile seized as hav¬ 
ing altered numbers is property of 
any particular person is unconstitu¬ 
tional—People y. Gale, 171 N.E. 186, 
339 Ill. 162. 

93. Pa.—Commonwealth v. Unkrich, 
16 A.2d 737, 142 Pa Super. 591. 

Badio 

Radio held not "mechanical de¬ 
vice," within statute prohibiting pos¬ 
session of motor vehicle with identi¬ 
fication marks removed —People v. 
Congress Radio, 232 N Y S. 647, 133 
Miso 512, affirmed 234 N Y S. 860, 
226 AppDiv. 784, affirmed 168 N.E. 
432, 251 N.Y. 572. 

93. Ark.—Baker v. State, 9 S.W.2d 
243, 177 Ark. 1042. 

Motor "and" serial numbers 

Statute held to impose penalty 
only when both motor "and" serial 
numbers of automobile in accused’s 
possession are mutilated.—Baker v. 
State, supra. 

94. Io-wa.—State v. Dunn, 211 N.W. 
850. 202 Iowa 1188. 

Pa.—Commonwealth v. Unkrich, 16 
A.2d 737, 142 Pa.Super. 591. 

95. Ill.—People v. Billardollo, 149 N. 
E. 781, 319 Ill. 124, 42 A.L.R. 1146 
—Maxon v. U. S. Underwriters' Co., 
246 lll.App. 385. 

Iowa.—Espe v. G. McClelland & Son, 
226 N.W. 130, 208 Iowa 512. 

42 C.J. P 1390 note 39. 



$ 688 


MOTOR VEHICLES 


61 C.J.S, 


ments: (1) The fact of possession of a motor ve¬ 
hicle with the distinguishing numbers or marks of 
identification removed, effaced, changed, covered, 
or destroyed. 96 (2) That such distinguishing num¬ 
bers or marks of identification were changed or de¬ 
stroyed for the purpose of concealing or destroy¬ 
ing the identity of the vehicle. 97 The fact that the 
statute permits special numbers to be stamped on 
the engine by permission of the secretary of state 
does not relieve the possessor of the motor vehicle 
of the statutory penalty where the original num¬ 
ber was destroyed or altered without securing the 
required permission. 98 It is no defense to one who 
is prosecuted for the offense of having in his pos¬ 
session an automobile with the motor and number 
so mutilated that he was merely driving it tem¬ 
porarily at the request of one with whom he had 
been riding, but who ran away on the approach of 
officers. 99 

Complaint, information, or indictment. An in¬ 
dictment or information under such statutes must 
set forth and charge all the facts required by the 
statute to establish the offense and to bring ac¬ 
cused within the statutory provisions. 1 An indict¬ 
ment which substantially follows the language of 
the statute is usually sufficient. 2 The indictment 
should describe the motor vehicle with sufficient cer¬ 
tainty to identify the subject matter of the offense 
charged. 3 It is not necessary to charge scienter 
in an information charging accused with having in 
his possession unlawfully a motor vehicle with a 
changed engine number. 4 

Evidence. In a prosecution for having posses¬ 
sion of a motor vehicle with its numbers or iden¬ 
tification marks changed, removed or defaced, it is 
incumbent on the state to sustain every element 


of the offense charged by satisfactory proof be¬ 
yond a reasonable doubt. 5 Evidence is admissible 
in accordance with the usual rules of evidence in 
criminal cases. 6 In a prosecution for possessing 
an automobile the motor and serial numbers of 
which had been mutilated, an officer may testify 
that just prior to the arrest of accused he tried 
to drive the automobile past him, and that the offi¬ 
cer pulled his own car in front of accused's car 
and that the latter struck the officer's car and burst 
a tire. 7 Accused may be asked on his cross-exam¬ 
ination, in order to affect his credibility, whether 
he had not represented himself as a person of a 
different name, and had not stated that he had a 
car to sell, which afterward proved to have been 
stolen. 8 The sufficiency of the evidence required 
to sustain a conviction is tested by the rules ap¬ 
plicable in criminal cases generally. 9 

§ 689. Selling or Transferring without Com¬ 
pliance with Regulations 

The sale or transfer of motor vehicles without com¬ 
plying with the statutory regulations relating to such sale 
or transfer is made an offense under some statutes. 

The sale or transfer of motor vehicles without 
complying with the statutory regulations relating 
to such sale or transfer is made an offense under 
some statutes. 10 Under a statute making it an 
offense to transfer a used automobile without com¬ 
plying with the regulations prescribed, one who 
purchases the car in good faith, in reliance on rep¬ 
resentations that it is a new, and not a second¬ 
hand, car, is not guilty of the offense. 11 

§ 690. Shooting at Motor Vehicle 

Under a statute making shooting at a motor vehicle 


80. Del.—State v. Derrickson, 114 A. 
286, 31 Del. 342. 

97. Del.—State v. Derrickson. supra. 
Ill.—People v. Johnson, 123 N.E. 543, 
288 Ill. 442, 4 A.L.R. 1535. 

88 . Ill.—People v. Billardello, 140 
N.E. 781, 319 Ill. 124, 42 A.L R. 
1146—Maxon v. U S. Underwriters' 
Co., 246 Ill.App. 385. 

89. Ark.—Ogburn v. State, 270 S.W. 
945, 168 Ark. 396. 

1. N.J.—State v. Lee, 126 A. 420, 
100 N.J.Law 201. 

42 C.J. p 1390 note 44. 

An affirmative defense need not be 
pleaded or proved by the state.— 
State v. Dunn, 211 N.W. 850, 202 
Iowa 1188. 

8 . Ga.—Glass v. State, 106 S.E. 13, 
26 Ga.App. 157. 

3. Ga.—Glass v. State, supra. 


. 4. Ill.—People v. Hughes, 226 Ill. 
App. 135. 

5. Del.—State v. Derrickson, 114 A. 
286, 31 Del. 342. 

6. Iowa.—State v. Dunn, 211 N.W. 
850, 202 Iowa 1188. 

42 C.J. p 1390 note 50, 

7. Ark.—Ogburn v. State, 270 S.W. 
945, 168 Ark. 396. 

& Ark.—Ogburn v. State, supra. 

9. Kan.—State v. Holland, 40 P.2d 
469, 141 Kan. 307. 

42 C J. p 1391 note 53. 

Svidonce held insufficient to sustain 
conviction 

Pa.—Commonwealth v. Unkrich, 16 
A.2d 737, 142 Pa.Super. 591. 

10. Mo.—Pearl v. Interstate Securi¬ 
ties Co., 206 S.W.2d 975, 357 Mo. 
160—Personal Finance Co. of Mis- 

I souri v. Lewis Inv. Co., App., 188 
S.W.2d 655. 


Pa.—Commonwealth v. Wright, 44 
Papist. & Co. 489—Commonwealth 
v. Rogers, 16 Pa.Dist. & C > 467, 17 
West Co. 231. 

42 O J. p 1396 note 40. 

Validity of regulations generally see 
supra 5 40. 

Failure to remove registration 
plates may be an offense.—Common¬ 
wealth v. Wright, 44 Pa.Dist. & Co. 
489. 

Information held insufficient 

Tex.—Montgomery v. State, 143 S.W. 

2d 945, 140 Tex.Cr. 81. 

Complaint held insufficient 
Tex.—Wallace v. State, 89 S.W. 2d 
994, 129 Tex.Cr. 534. 

■videnoe held sufficient to sustain 
oonvietion 

Tex.—Henry v. State, 60 S.W.2d 771, 
124 Tex.Cr. 81. 

11. Tex.—Sanders v. Chaddick, Com. 
i App., 267 S.W. 248. 
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an offense, an Indictment which chargee the offense In 
substantially the language of the statute usually Is 
sufficient. 

Under a statute making shooting at a motor ve¬ 
hicle an offense, an indictment which charges the 
offense is substantially the language of the statute 
usually is sufficient. 12 

§ 691. Taking and Using Motor Vehicle 
without Consent 
a. In general 

# b. Elements of offense 

a. In General 

Under some statutes It Is an offense for a person to 
take and use or operate the motor vehicle of another 
without the consent of the owner or custodian. 

Under some statutes it is an offense for a per¬ 
son to take and use or operate the motor vehicle 
of another without consent of the owner 13 or cus¬ 
todian, 14 or voluntarily to ride in or upon such 
motor vehicle with knowledge of the fact that it 
was unlawfully taken. 15 

Grade of offense. Under some statutes the of¬ 
fense of unlawfully taking and using a motor ve¬ 
hicle is a misdemeanor, 16 but other statutes de¬ 
nounce the crime as a felony 17 even as to those 


who voluntarily ride in the motor vehicle with 
knowledge that it was unlawfully taken. 18 In some 
jurisdictions, however, the offense may constitute 
a felony or a misdemeanor, 19 depending on whether 
or not accused had color of authority in using the 
car. 20 Under other statutes a first offense is a 
misdemeanor but second or subsequent offenses 
are declared felonies. 21 

b. Elements of Offense 

(1) Taking and using without consent 

(2) Riding with knowledge of unlawful 

taking 

(1) Taking and Using without Consent 

The essential elements of the offense of taking and 
using a motor vehicle without the consent of the owner 
depend on the terms of the particular statute creating the 
offense. 

The essential elements of the offense of taking 
and using a motor vehicle without the consent 
of the owner depend on the terms of the particu¬ 
lar statute creating the offense. 22 Under some of 
the statutes it is an essential element of the offense 
not only that the motor vehicle be taken or driven 
away, but that it be driven or operated upon a 
street or highway of the state, 28 and in the ab- 


12. Fla—Shumake ▼. State, 105 So. 
314, 90 Fla. 133. 

13. US.—U S. v. One 1941 Chrysler 
Brougham Sedan, D C.Mich., 74 F. 
Supp. 970. 

Cal—People v. Score, 120 P.2d 62, 
48 Cal.App 2d 495—Lanfried v. Bos- 
worth, 114 P.2d 406, 45 Cal.App. 2d 
408. 

Ga —Carter v. State, 143 S.E. 441, 38 
Ga App 182. 

Ky —Mullins v Commonwealth, 147 
S W 2d 704, 285 Ky. 282. 

Mo.—Slate v. Wahlcre, 56 S.W.2d 26. 
Ohio —State v. Williams, 69 N.E 2d 
58. 74 Ohio App. 370. 

Okl—Clark v. State, 149 T.2d 994, 
78 Okl Cr. 423. 

Tn.—Commonwealth, ex rel. Porillo 
v. Smith, 19 A.2d 757, 144 Pa.Super. 
291. 

Tex.—Hogan v. State, 24 S.W.2d 837, 
114 Tex.Cr. 137. 

Va.—Slater v. Commonwealth, 18 S. 

E.2d 909, 179 Va. 264. 

Wis.—State v. Mularkey, 218 N.W. 

809. 195 Wis. 549. 

42 C.J. p 1397 note 60. 

Distinguished from larceny Bee Lar¬ 
ceny 8 1. 

Taking accessories as offense under 
vehicle-taking statutes see Infra 8 
700. 

Statute held not uncertain or indef¬ 
inite 

Ill.—People v. Luster, 11 N.E.2d 47. 
292 Ill.App. 244. 

14. Pa. —Commonwealth, ex rel. 


Porillo v. Smith, 19 A.2d 757, 144 
Ta.Super. 291. 

42 C.J. p 1399 note 10. 

15. Wash—Stale v. Tully, 89 P 2d 
517, 198 Wash. 005—State v. Ilill, 
251 T. 280, 141 Wash. 273. 

16. Pa—Commonwealth ex rel. Dor- 
illo v. Smith, 19 A.2d 757, 144 Pa. 
Super 291. 

Va —Slater v. Commonwealth, 18 S. 

E.2d 909, 179 Va. 264. 

42 C.J. p 1398 note 67. 

17. Mich.—People v. Bauer, 185 N. 
W. 694, 216 Mich 659. 

42 C.J. p 1398 note 68. 

18. Wash —State v. Hill, 251 P. 280, 
141 Wash. 273. 

19. In California 

(1) It is a felony for any person to 
take or drive a vehicle without the 
consent and in the absence of the 
owner with intent to deprive the 
owner, either permanently or tempo¬ 
rarily, of his title or possession, 
whether with or without intent to 
steal such vehicle.—People v. Gherna, 
182 P.2d 331, 80 Cal.App.2d 519- 
People v. Bailey, 166 P.2d 568, 72 Cal. 
App.2d Supp. 880. 

(2) It is a misdemeanor for any 
person to take an automobile without 
the permission of the owner for the 
purpose of temporarily using or op¬ 
erating such automobile.—People v. 
Gherna, supra—People v. Bailey, su¬ 
pra. 


(3) It has been held that if these 
statutes are in irreconcilable conflict, 
the felony statute must prevail over 
the previously adopted misdemeanor 
statute.—People v. Orona, 164 P.2d 
7-69, 72 Cal.App.2d 478. 

(4) It has also been held that the 
misdemeanor statute has not been 
impliedly repealed by the felony stat¬ 
ute.—People v. Bailey, supra. 

80. Tenn.—Bailey v. State, 266 S.W. 
122, 150 Tenn. 598—Poston v. ^EJtna 
Ins. Co, App., 194 S.W.2d 248. 

42 C.J. p 1398 note 72. 

XU a civil case, It was held that 
employee’s taking of employer's au¬ 
tomobile from public garage for per¬ 
sonal pleasure trip was not feloni¬ 
ous taking without owner’s permis¬ 
sion—Stovall v. New York Indem¬ 
nity Co, 8 S W.2d 473, 157 Tenn. 301, 
72 A.L K. 1368. 

81. Colo.—James v. Phoenix Assur. 
Co., 225 P. 213, 75 Colo. 209. 

88. Ind —Pepple v. State, 172 N.E. 

2d 902, 202 Ind. 177. 

Manner of operation 

Under some statutes the vehicle or 
automobile taken must be operated 
by electricity, steam, or explosive 
power in order to constitute an of¬ 
fense.—Pepple v. State, supra. 

33. Ill.—People v. Luster, 11 N.E.2d 
47, 292 Ill.App. 244. 

Wis.—State v. Mularkey, 218 N.W. 

809, 195 Wis. 549 
42 C.J. p 1398 note 76. 
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sencc of the owner. 24 Although a statute which 
prohibits the unlawful taking and operation of a 
motor vehicle without consent declares the offense 
to be grand larceny and punishable as such, it does 
not make the value of the vehicle taken material 25 
or make it necessary in order to commit the offense 
that the value of the vehicle be such as to bring 
it within the requirement of the general statute 
pertaining to grand larceny. 26 

Taking . In order to constitute a taking under a 
statute there must be an asportation, 27 but any re¬ 
moval, however slight, of a vehicle may be suf¬ 
ficient. 28 Under a statute which makes it an of¬ 
fense for any person to "take possession of and 
drive or take away" the motor vehicle of another 
without authority, taking possession constitutes an 
essential element of the crime 29 which must pre¬ 
cede the unauthorized driving or taking away. 30 
Hence, it has been held there is no offense under 
such a statute where the possession of the vehicle 
is with the consent of the owner although it is 
operated without his consent. 31 Similarly, where a 
statute prohibits any person from taking and op¬ 
erating or driving a motor vehicle without the own¬ 
er’s consent, it is held not to apply where accused, 
who operated the car without, or in excess of, his 
authority, had secured possession of the machine 
with the owner’s consent, 32 although such consent 
was obtained by misrepresentation or for a fraudu¬ 
lent purpose. 33 Of course, where the statutory of¬ 
fense consists merely in the operation of a vehicle 
without consent, the manner of securing posses¬ 
sion is immaterial. 34 

Use, driving, or operation . Under a statute 
which prohibits the use of a motor vehicle without 

84. Ill.—People v. Luster, 11 N.E 2d 

47, 292 Ill.App. 244—People v. 

Blue, 222 Ill.App. 255. 

“Abeenee*’ oonstrued 
Cal.—People v. Gherna, 182 P.2d 331, 

80 Cal.App.2d 519 

Ill.—People v. Luster, 11 N.E 2d 47, 

292 Ill.App. 244. 

85. Ky.—Clark v. 

272 S.W. 430, 209 Ky. 184. 

86b Ky.—Clark v. 
supra. 

87. Cal.—People v. White, 162 P.2d 
862, 71 Cal.App.2d 524. 

88 . Cal.—People v. White, supra, 

Ky.—Mullins v. Commonwealth, 147 

S.W. 2d 704, 286 Ky. 282. 

88 . Mich.—People v. Smith, 182 N. 

W. 64. 213 Mich. 351. 

80l Mich.—People v. Smith, supra. 

31. Mich.—People v. Smith, supra. 

Persons liable Bee infra 5 692. 


authority, it has been held that the word “use” 
includes use by a passenger, 85 and that it is not 
necessary to constitute such use within the mean¬ 
ing of the statute that there be active control or 
operation of the vehicle by one who rides therein. 38 
However, it is a necessary element of the offense, 
under a statute prohibiting any person without au¬ 
thority to take possession of and drive or take away 
a motor vehicle belonging to another, that the tak¬ 
ing of possession be followed by a driving or tak¬ 
ing away, 37 but it has been held that merely push¬ 
ing a vehicle across the road is not such an un¬ 
lawful use as to support a conviction for using or 
attempting to use a motor vehicle without the 
owner’s permission. 38 

Nonconscnt of owner . It is essential to the com¬ 
mission of the offense of unlawful taking and us¬ 
ing another’s motor vehicle that it be without the 
authority or consent of the owner. 39 In some ju¬ 
risdictions it has been held that the owner’s non- 
consent must precede the act of taking, or assum¬ 
ing possession, of the motor vehicle and does not 
relate to what transpires thereafter, 40 and hence 
the taking of possession of the vehicle, as well as 
the driving or operation, must be unauthorized. 41 
Consent within the meaning of the statute im¬ 
plies authority to drive another’s car, and requires 
the sanction on the part of the owner, or person 
in charge of the car, to another to drive it, 42 but 
the fact that the consent of the owner was ob¬ 
tained by misrepresentation or for a fraudulent 
purpose will not constitute such a taking without 
consent as is contemplated by the statute. 43 The 
consent of the owner to the use of his car may be 
implied, 44 but such permission cannot be inferred 

Request of owner 

Where accused took automobile at 
owner’s request to perform a partic¬ 
ular mission, statute relating to the 
taking of an automobile without 
owner’s permission had no applica¬ 
tion.—People v. Gibson, 146 P.2d 971, 
63 Cal.App.2d 632. 

40. Iowa.—State v. Boggs, 164 N.W. 
759, 181 Iowa 258. 

Mich—People v. Smith, 182 N.W. 
•64, 213 Mich. 351. 

41. Iowa.—State v. Boggs, 164 N.W. 
759, 181 Iowa 358. 

Mich —People v. Smith, 182 N.W. 64, 
213 Mich. 351. 

48. Del.—State v. Harris, 114 A. 286, 
31 Del. 340. 

42 C.J. P 1399 note 5. 

43. Iowa.—State v. Boggs, 164 N.W. 
759, 181 Iowa 358. 

42 C.J. p 1399 note 6. 

44. Ill.—People v. Luster, 11 N.E.2d 
47, 292 Ill.App. 244. 

42 C.J. p 1399 note 7. 


Commonwealth, 
:y. 184. 

Commonwealth, 


32. Wls—Stato v. Mularkey, 218 N. 
W. soy, 195 Wih 549. 

42 C.J. p 1399 note 89. 

33. Iowa.—State v. Boggs, 164 N.W. 
759, 181 Iowa 358. 

42 C.J. p 1399 note 90. 

34. Pa.—Commonwealth v. Osborn, 
27 PaDist. GOG. 

35. Mass.—Commonwealth v. Cole¬ 
man, 147 N.E 552, 252 Mass. 241. 

42 C.J. p 1399 note 95. 

36. Mass.—Commonwealth v. Cole¬ 
man, supra. 

37. Mich.—People v. Smith, 182 N. 
W. 64, 213 Mich. 351. 

38. Tenn.— Bailey v. State, 266 S.W. 
122, 150 Tcnn. 598. 

39. Ky.—Mullins v. Commonwealth, 
147. S.W.2d 704, 285 Ky. 282. 

Wis.—State v. Mularkey, 218 N.W. 

809, 195 Wis. 549. 

42 C J. P 1399 note 1. 
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from the fact that accused had been, at other times, 
allowed to operate the car. 45 

The word “owner” in such a statute has been 
construed, 46 and the fact that the statute only for¬ 
bids the taking or using “without the owner’s con¬ 
sent” does not confine the meaning of the word 
“owner” to the real or actual owner but includes 
one who has possession as a bailee or other lawful 
custodian, 47 such as the keeper of the garage where 
the car in question is stored. 48 

Intent . As distinguished from larceny, it is not 
essential to the commission of the offense of “un¬ 
lawful taking and using” as defined by the statutes 
that there be a felonious intent to deprive the own¬ 
er permanently of his property, 49 but the character 
of taking contemplated is temporary, 50 the word 
“take” not being used as meaning “steal” or in 
the sense of a theft. 51 Under some statutes, how¬ 
ever, the unauthorized acts of taking of posses¬ 
sion and operation of another’s motor vehicle must 
be done willfully or willfully and wantonly 52 or 
intentionally. 53 Under other statutes a wrongful 
intent is not an essential element of the offense 
and the act is criminal irrespective of the intent 54 
or the purpose of accused in using the automobile. 65 

Under the construction given the statutes in some 
jurisdictions, it has been held that whoever uses 
a motor vehicle must actually be authorized to do 
so if he is to stand guiltless, a mere belief, however 
honest, in the authority of the person in control, 
being no defense m the absence of authorization 
by the owner, or by one who in law possesses the 
right of control ordinarily vested in the owner, 56 


and hence a mere passive invited guest who rides 
in the vehicle may be convicted of the offense, al¬ 
though innocent of guilty intent and ignorant of 
the lack of authority to use the vehicle on the part 
of the person in control. 57 In other jurisdictions, 
however, it has been held that a person laboring 
under an honest mistake that he had the right to 
take and use the vehicle, 58 or a person who, in good 
faith, believed that he was the owner of it, 59 or 
who merely rode in the vehicle with another believ¬ 
ing the latter was the owner or had a right to 
use it, 60 would not be guilty of an unlawful tak¬ 
ing and using within the meaning of the statute. 

(2) Riding with Knowledge of Unlawful 
Taking 

Under a statute making it an offense for any person 
to ride in or upon a motor vehicle with knowledge of 
the fact that ft was unlawfully taken, there must be a 
combination of the elements In order to constitute the of¬ 
fense. 

Under a statute making it an offense for any per¬ 
son voluntarily to ride in or upon a motor vehicle 
with knowledge of the fact that it was unlawfully 
taken, there must be a combination of these ele¬ 
ments in order to constitute the offense. 61 It is 
essential: (1) That the motor vehicle shall have 
been intentionally taken by someone without per¬ 
mission of the owner. 62 (2) That accused volun¬ 
tarily rode in or upon the automobile. 63 (3) That 
at the time of riding in or upon the automobile 
accused did so with knowledge of the fact that it 
had been unlawfully taken. 64 The knowledge re¬ 
quired by the statute is not actual knowledge such 
as is acquired by personal observation of the taking. 


45. Del —State v. Harris, 114 A. 286, 
31 Del. 340. 

42 C J. p 1399 note 8. 

46. In a civil case it has been held 
that within statute punishing one op¬ 
erating motor vehicle without own¬ 
er’s consent, buyer, under conditional 
sale agreement, rather than seller, is 
“owner.”—Lennon v. L A. W. Accept¬ 
ance Corporation of Rhode Island, 
138 A. 215, 217, 48 R.I. 363. 

47. Ohio—State v Shoemaker, 117 
N.E. 958, 96 Ohio St. 670. 

48. Ohio.—State ▼. Shoemaker, su¬ 
pra. 

42 C.J. p 1400 note 13. 

49. Ky.—Mullins v. Commonwealth, 
147 S.W.2d 704, 285 Ky. 282. 

Va. —Slater v. Commonwealth, 18 S.E. 

2d 909, 179 Va. 264. 

42 C.J. p 1400 note 15. 

Permanently or temporarily 

Under some statutes it is an of¬ 
fense to drive another's automobile 
with the “Intent to either permanent¬ 


ly or temporarily deprive the owner 
thereof of his title to or possession 
of such vehicle, whether with or 
without intent to steal ”—People v. 
CJherna, 182 P.2d 331, 80 Cal App.2d 
G19—People v. Orona, 164 P.2d 769, 
72 Cal App 2d 478—People v. Gibson, 
146 P.2d 971, 63 Cal App.2d 032— 

People v. Jeffries, 119 P.2d 190, 47 
Cal.App.2d 801—People v. Neal, 104 
P 2d 555, 40 Cal.App.2d 115—People 
v. Bailey, 165 P.2d 558, 72 Cal.App.2d 
Supp. 880—42 C.J. p 1400 note 15 [a]. 

50. Tex.—Espalln v. State, 237 S.W. 
274, 90 TexCr. 626. 

51. Tex.—Hunt v. State, 229 S.W. 
869, 89 Tex.Cr. 89. 

Wash.—State v. Daniels, 205 P. 1054, 
119 Wash. 557. 

52. Mich.—People v. Smith, 182 N. 
W. 64, 213 Mich. 351. 

53. Mo.—Terry v. Metropolitan Life 
Ins. Co.. App., 206 S.W.2d 724. 

Wash.—State v. Hill, 251 P. 280, 141 
Wash. 273. 


54. Ky.—Singleton v. Common¬ 

wealth. 175 SW. 372, 164 Ky. 243. 

Mass.—Commonwealth v. Coleman, 
147 N.E 552, 252 Mass. 241. 

55. Del — State v. Harris, 114 A. 286, 
31 Del 340. 

N.Y.—Rose v. Balfe, 119 N.E. 842, 
223 N.Y 481, AnnCas.l918D 238. 

56. Mass —Commonwealth v. Cole¬ 
man, 147 NE. 552, 252 Mass. 241. 

57. Mass —Commonwealth v. Cole¬ 
man, supra. 

58. Tex.—Patterson v. State, 189 S. 
W. 952, 80 TexCr. 322. 

42 C.J. p 1400 note 26. 

59. Ky.—Singleton v. Common¬ 
wealth, 175 S.W. 372, 164 Ky. 243. 

60. Del.—State v. Cusack, 89 A. 216, 
27 Del. 469. 

42 C.J. p 1400 note 28. 

61. Wash.—State v. Hill, 251 P. 280, 
141 Wash. 273. 

68. Wash.—Slate v. Hill, supra. 

63. Wash.—State v. Hill, supra. 

64. Wash.—State v. Hill, supra. 
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but it is sufficient if the circumstances were such 
as to make accused believe at any time during the 
ride in the motor vehicle that it was unlawfully 
taken. 85 

§ 692. —— Persons Liable 

In some Jurisdictions the offense of taking and using 
the motor vehicle of another without authority extends 
to and Includes one who may have a general or special 
relation to the owner, such as a servant or bailee. 

In some jurisdictions, either because of judicial 
construction' 66 or by virtue of an express statutory 
provision, 67 the offense of taking and using the mo¬ 
tor vehicle of another without authority is not 
, restricted to the taking and operation of a motor 
vehicle by one who has no relation whatever to 
the owner, 66 but extends to and includes one who 
may have a general relation or a special relation 
to the owner, such as a servant or bailee. 69 In 
other words, an employee, 70 such as a chauffeur 
employed to operate a motor vehicle, 71 or a ga¬ 
rage manager or a garage employee engaged to 
care for or repair a motor vehicle, 72 may be con¬ 
victed of the offense; but where the particular 
statutory provision makes the unlawful taking of 
possession an element of the offense, as discussed 
supra § 691, one who has lawful possession of 
the automobile as a bailee or other lawful custodian, 
such as a garage keeper, cannot be convicted under 
such statute for the act of driving the car without 
authority while so having possession. 73 


An assignee of a conditional sale contract cov¬ 
ering a motor vehicle has been held not guilty of 
the offense where he takes possession of such mo¬ 
tor vehicle after the purchaser’s default. 74 

Principals and accessaries. Where the offense 
is a misdemeanor, one who is present and aids or 
abets in the unlawful taking and using is an ac¬ 
complice 75 and as such is liable, and may be pros¬ 
ecuted and convicted, as a principal in the case. 76 
It is not essential that such a person actually op¬ 
erate the car himself; it is sufficient if he pro¬ 
cured another to run or operate it. 77 Similarly, 
where the statute makes it a felony willfully and 
without authority to take possession of and drive 
away the automobile of another or to assist in and 
be a party to such taking possession and driving 
away, such an accomplice may be prosecuted and 
convicted as for the commission of a felony, 78 
even though he does not physically participate in 
the unlawful taking. 79 

§ 693. - Indictment 

An indictment, information, or complaint for taking 
and using a motor vehicle without the consent of the 
owner must set forth, with sufficient certainty, all the 
facts necessary to constitute the offense. 

An indictment, information, or complaint for un¬ 
lawfully taking and using a motor vehicle without 
the consent of the owner must set forth, with suffi¬ 
cient certainty, 80 all the facts necessary to con¬ 
stitute the offense. 81 Thus, where the statute 


65. Wash.—State v. Tully, 89 P.2d 
617, 198 Wash. 605—State v. Hill. 
141 Wash. 273. 

6& Del.—State v. Cusack, 89 A. 216, 
27 Del. 469. 

42 C.J. p 1400 note 36. 

67. Xn Tennessee 

(1) The statute forbids chauffeurs 
and others of that class, who may be 
in constructive possession of automo¬ 
biles, from using them for their own 
purpose, without provision or consent 
of the owner.—Bailey v. State, 266 S. 
W. 122, 150 Tenn. 598. 

(2) The statute was held inappli¬ 
cable to salesman intrusted with au¬ 
tomobile for use in owner's business. 
—Stovall v. New York Indemnity Co., 
8 S.W.2d 473, 157 Tenn. 301. 72 A.L.R. 
1368. 

68. Tex.—Hogan v. State, 24 S.W.2d 
837, 114 TexCr. 137. 

42 C.J. p 1400 note 37. 

69. Tex.—Hogan v. State, supra. 

42 C.J. p 1401 note 38. 

70. Ohio.—State v. Williams, 59 N.E. 
2d 58, 74 Ohio App. 370. 

71. Ill.—reople v. Luster, 11 N.E.2d 
47, 292 Ill.App. 244. 

42 CJ. p 1401 note 39. 


72. Del.—State v. Cusack, 89 A. 216, 
27 Del. 469 

42 C J. p 1401 note 40. 

73. Mich —People v. Smith, 182 N. 
W. 64, 213 Mich. 351. 

42 C.J. p 1399 note 87. 

74k. Wash—State v. Johnson, 9 P.2d 
1089, 167 Wash. 635. 

Agent of assignee 

Wash.—State v. Johnson, 9 P.2d 1089, 
167 Wash. 635. 

75. Del.—State v. Cusack, 89 A. 216, 
27 Del. 469. 

Ga.—Porter v. State, 91 S.E. 876, 19 
Ga.App. 449. 

76. Del.—State v. Cusack, 89 A. 216, 
27 Del. 469. 

Ga.—Porter v. State, 91 S.E. 876, 19 
Ca.App. 449. 

77. Ga.—Porter v. State, supra. 

42 C.J. p 1401 note 47. 

78. Mich.—People v. Murnane, 182 
N.W. 62, 213 Mich. 205. 

79. Mich.—People v. Murnane, su¬ 
pra. 

42 C.J. p 1401 note 50. 

80. Ill.—People v. Blue, 222 Ill.App. 
255. 


Grade of offense 

In order to charge taking of auto- 
mold le as misdemeanor, it should be 
made clear that misdemeanor and not 
felony had been committed by charg¬ 
ing that there was a taking, without 
owner's consent, either in his pres¬ 
ence or with purpose of temporarily 
using or operating vehicle but not in¬ 
tent to deprive owner of his title to, 
or possession of, automobile.—reople 
v. Bailey, 165 P.2d 558, 72 Cal.App.2d 
Supp. 880. 

81. Cal.—People v. Bailey, supra. 

Ill.—People v. Blue, 222 Ill.App. 255. 

Fraudulent intent to deprive the 
owner of his property permanently, 
which is essential to the offense of 
grand larceny at common law, need 
not be alleged or proved.—Mullins v. 
Commonwealth, 147 S.W.2d 704, 285 
Ky. 282. 

Zndlotmeut or Information held suffi¬ 
cient 

Ind.—Headlee v. State, 168 N.E. 692, 
201 Ind. 645, rehearing denied 170 
N.E. 433, 201 Ind. 545. 

42 C.J. p 1401 note 60 [al. 
Information held insufficient 
Cal.—People v. Ball, 267 P. 701, 204 
Cal. 241. 

Ill.—People v. Blue, 222 ULApp. 255. 
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makes it an element of the offense, it must be 
charged that the vehicle was operated by elec¬ 
tricity, steam, or explosive power, 82 that the vehi¬ 
cle was driven or operated upon a street or highway 
of the state, 83 and that it was driven or operated 
in the absence of the owner 84 and without his con¬ 
sent. 86 An indictment or information must de¬ 
scribe the motor vehicle 86 and allege the owner¬ 
ship thereof. 87 

Issues , proof, and variance. The rule that a 
material variance between the allegations of the 
indictment or information and the proof is fatal 
applies to prosecutions for taking and using a 
motor vehicle without the consent of the owner. 88 

§ 694. -Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

General rules apply as to presumptions and burden 
of proof in a prosecution for taking and using a motor 
vehicle without the consent of the owner. 

The general rules governing criminal cases as 
to the burden of proof 86 and presumptions 90 ap¬ 
ply in a prosecution for taking and using a motor 
vehicle without the consent of the owner. The 
prosecution must prove all the essential elements 
of the offense. 91 Thus it is incumbent on the prose¬ 
cution to prove an intent to deprive an owner, ei¬ 
ther permanently or temporarily, of his title to, or 
possession of, a vehicle where this is an element 


of the offense. 32 

b. Admissibility 

The rules regulating the admission of evidence In 
criminal cases generally govern as to the admissibility 
of evidence In a prosecution for taking and using a mo¬ 
tor vehicle without the consent of the owner. 

The rules regulating the admission of evidence 
in criminal cases generally govern as to the ad¬ 
missibility of ‘ evidence to prove or disprove the 
commission of the offense of taking and using a 
motor vehicle without the owner’s consent. 93 Such 
rules have been applied with reference to admissi¬ 
bility of evidence of the conduct of accused after 
commission of the offense, 94 as to the competency 
of testimony based on a refreshed recollection, 95 
and the eliciting of testimony tending to incrimi¬ 
nate 96 or impeach 97 a witness. Defendants in aid 
of their plea of not guilty and in order to rebut 
the theory of the prosecution may introduce any 
evidence that might logically relate to the question 
of guilty knowledge. 98 The motive for the com¬ 
mission of the crime may be shown as a circum¬ 
stance tending to show guilt, and the absence of mo¬ 
tive or reason for the commission of the alleged 
offense may be considered as a circumstance favor¬ 
able to accused. 99 

c. Weight and Sufficiency 

The rules governing the weight and sufficiency of 
evidence in criminal cases apply in a prosecution for 
taking and using a motor vehicle without the consent of 
the owner. 

The rules governing the weight and sufficiency 
of the evidence in criminal cases generally apply 


82. Ind.—repple v. State. 172 N.E. 
902, 202 Ind. 177. 

83. Wis.—Eastway v. State. 206 N. 
W. 879, 189 Wis 56. 

42 C.J. p 1401 note 62. 

84. Cal.—People v. Ball, 267 P. 701, 
204 Cal. 241. 

Ill.—People v. Blue, 222 Ill.App. 255. 

85. Ill.—People v. Blue, supra. 

86. Mo.—State v. Wahlers, 56 S.W. 
2d 26. 

Information held sufficient 

Mo.—State v. Wahlers, supra. 

87. Mo.—State v. Wahlers, supra. 

42 C.J. p 1401 note 65. 

Allegations held sufficient 

(1) Generally.—State v. Wahlers, 
supra. 

(2) An allegation of ownership In 
the name of the garage keeper where 
the car is stored, or other lawful 
custodian, has been held sufficient.— 
State v. Shoemaker, 117 N.E. 958, 96 
Ohio St. 570. 

88 . Cal.—People v. Gibson, 146 P.2d 
971, <63 Cal.App.2d 632. 


Fatal variance not shown 

DC—Epps v. U. 8., 157 F.2d 11, 81 
US.AppDC. 241. 

Ind.—Headlee v. State, 168 N.E. 692, 
201 Ind. G45, rehearing denied 170 
N.E. 433, 201 Ind. 545. 

42 C.J. p 1401 note 66 [a]. 

89. Cal —reople v. Kepford, 199 P. 
64, 52 Cal.App. 508. 

42 C.J. p 1402 note 69. 

90. Presumption of innooence 

Cal.—People v. Kepford, 199 P. 64, 
52 Cal.App. 508. 

Ind.—liokvlc v. State, 143 N.E. 357, 
194 Ind. 450. 

As to taking 

It has been said that the posses¬ 
sion of stolen property by defendant 
under circumstances that would raise 
a presumption that defendant stole 
the property, if the charge was lar¬ 
ceny, would raise a like presumption, 
as to the unlawful taking, when the 
charge was under a statute prohibit¬ 
ing the taking and using of a motor 
vehicle without consent of the owner. 
—Rokvic v. State, supra—42 C.J. p 
1402 note 74. 


91. Mass —Commonwealth v. Cole¬ 
man, 147 N E. 552, 252 Mass. 241. 

42 C.J. p 1402 notes 71, 72. 

92. Cal—People v. Gibson, 146 P.2d 
971, 63 Cal.App.2d 632—People v. 
Zervas, 142 l\2d 946, 61 Cal.App.2d 
381—People v. Neal, 104 P.2d 555, 
40 Cal App.2d 115. 

93. Mich —People v. Kiely, 203 N. 
W. 112, 230 Mich. 403. 

94. Mich.—People v. Kiely, supra. 

95. Mich.—People v. McNutt, 190 N. 
W. 750, 220 Mich. 620. 

90. Mich.—People v. Kiely, 203 N.W. 
112, 230 Mich. 403. 

97. Cal.—People v. Kepford, 199 P. 
64, 52 Cal.App. 508. 

Mich.—People v. McNutt, 190 N.W. 
750, 220 Mich. 620. 

98. Cal.—People v. Kepford, 199 P. 
64, 58 Cal.App. 508. 

99. Cal.—reople v. Kepford, supra. 
42 C.J. p 1402 note 82. 
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in determining whether the evidence in a prosecu¬ 
tion for taking and using a motor vehicle without 
the consent of the owner is sufficient to sustain a 
conviction. 1 The general rules also apply with re¬ 
spect to the sufficiency of the evidence to estab¬ 
lish the essential elements of the offense, 2 the con¬ 
nection of accused with the offense, 3 ownership 
of the motor vehicle, 4 , and other matters. 6 Circum¬ 
stantial evidence may be sufficient to support a 
conviction, 6 and accused’s failure to explain his 
possession of the motor vehicle is a circumstance 
which may be considered. 7 

Intent. Where intent is an essential element of 
the offense, it may be established by circumstantial 
evidence, 8 but there must be substantial evidence 
from which it may be reasonably determined. 9 

§ 695. - Questions of Law and Fact 

In a prosecution for taking and using a motor ve¬ 


hicle without the consent of the owner It le ordinarily 
the province of the Jury to determine the guilt or inno¬ 
cence of the accused. 

In accordance with the rule applicable in crim¬ 
inal prosecutions generally, in a prosecution for 
taking and using a motor vehicle without the con¬ 
sent of the owner, it is ordinarily the province of 
the jury to determine questions of fact, 10 such as 
the guilt or innocence of accused, provided the 
evidence is sufficient to authorize the submission 
of the issue to them. 11 Where there is sufficient 
evidence to sustain a verdict of guilty, it is proper 
for the court to refuse to direct a verdict for ac¬ 
cused. 12 

§ 696. - Instructions 

In accordance with general rules, In a prosecution 
for taking and using a motor vehicle without the con¬ 
sent of the owner, the court should give full and ac¬ 
curate instructions to the Jury. 


1. Ill.—People v. Luster, 11 N.E.2d 
47, 292 Ill.App. 244. 

Ohio.—Crouch v. Slate, 174 N.E. 799, 
37 Ohio App. 366. 

42 C.J. p 1402 note 84. 

Separate offenses 

Where evidence established that 
motorist prevented completion of 
robbery by accused by striking ac¬ 
cused and that after motorjst depart¬ 
ed, accused entered motorist’s auto¬ 
mobile and drove it away, jury could 
reasonably inft*r that separate ofTons- 
es of attempted robbery and theft 
and unlawful driving or taking of au¬ 
tomobile had been committed —Peo¬ 
ple v. Tearson, 107 P 2d 4-63, 41 Cal. 
App.2d 614, certiorari denied Pearson 
V. People of State of California, 61 
S.Ct. 1119, 313 U.S. 587, 85 L Ed. 1542, 
rehearing denied 62 S.Ct. 362, 314 U. 
S. 715, 86 L.Ed. 569. 

Evldenoe held sufficient to sustain 
oonviotlon 

Cal.—People v. Kehoe, App., 193 P.2d 
493—People v. Ragone, 191 l\2d 
126, 84 Cal.App.2d 476—People v. 
Holland, 186 P.2d 58, 82 Cal.App 2d 
310—People v. Orona, 180 P.2d 694, 
79 Cal.App.2d 820—People v. Rob¬ 
bins. 176 P.2d 936, 78 Cal.App.2d 33 
—People v. Slayden, 166 I\2d 304, 
78 Cal.App.2d 345—People v. Orona, 
164 P.2d 769, 72 Cal.App.2d 478- 
People v. Herman, 1*64 P.2d 505, 72 
Cal.App.2d 241—People v. Pearson, 
107 P.2d 463. 41 Cal.App.2d 614, cer¬ 
tiorari denied Pearson v. People ot 
State of California, 61 S.Ct. 313 9, 
318 U.S. 587, 85 L.Ed. 1542, rehear¬ 
ing denied 62 S.Ct. 362, 314 U.S. 
716, 86 L.Ed. 569—People v. Dixon, 
60 F.2d 140, 16 Cal.App.2d 66—Peo¬ 
ple v. Zabriski, 26 P.2d 611, 135 
Cal.App. 169—People v. Magusin, 7 
P.2d 764, 120 Cal.App. 115. 

Ga.—Jones v. State, 200 S.E. 813, 59 
G&.App. 842—Glisson v. State, 194 


SE 877, 57 Ga.App 169—Carter v. 
State, 143 S.E 411, 38 Ga App 182. 
Iiid. - Inman v. State, 62 N E.2d 627, 
223 lnd 500. 

Ky.—Mullins v. Commonwealth, 147 
S.W.2d 704, 285 Ky 282—Cobb v. 
Commonwealth, 112 S W 2d 663, 271 
Ky. 505 

Mo.—State v. Wahlers, 56 S W.2d 26. 
Wis.—Schroeder v. State, 267 N W. 

899, 222 Wis. 251. 

42 C J. p 1402 note 84 fa]. 

Evidence held insufficient to sustain 
conviction 

Cal—People v. Gibson, 146 P.2d 971, 
63 Cal App 2d 632—People v. Zer- 
vas, 142 J’ 2d 946, 61 Cal App.2d 381. 
Tenn.—Bailev v. State, 266 S.W. 3 22, 
150 Tenn. 598. 

2. Ohio.—State v. Williams, 59 N.E 
2d 58, 74 Ohio App. 370. 

W.Va.—State v. Jarrett, 194 S.E. 1, 
119 W.Va. 432. 

Asportation may be proved by cir¬ 
cumstantial as well as direct evi¬ 
dence - -People v Ragone, 191 P.2d 
126, 84 Cal App 2d 476. 

3. Cal.—People v Morrison, 85 F.2d 
478, 30 Cal App 2d 40—People v. 
Valdez, 58 P 2d 656, 14 Cal.App.2d 
580 

Ky—Mullins v Commonwealth, 147 
S W.2d 704. 285 Ky 282. 

4. Cal—People v. Zabriski, 26 P.2d 
nil, 135 Cal App. 169. 

lnd—Inman v. State, 62 N.E.2d 627, 
223 lnd. 500. 

Mo.—State v Wahlers, 56 S.W.2d 26. 

5. Intoxication 

Cal.—reoplo v. Valdez, 58 P.2d 656, 
14 Cal.App.2d 580. 

0. Ky.—Cobb v. Commonwealth, 112 
S.W.2d 663, 271 Ky. 605. 

7. Cal.—People v. Holland, 186 P.2d 
58, 82 Cal.App.2d 310. 

D.C.—Epps v. U. S., 157 F.2d 11, 01 
U.S.App.D.C. 244. 
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8. Cal —People v. Orona, 164 P.2d 
769, 72 Cal App 2d 478 

Removal of accessories from an. 
other automobile is a circumstance 
bearing upon defendant’s intent — 
People v. Holland, 186 P.2d 68, 82 Cal. 
App.2d 310. 

9. Cal.—People v. Gibson, 146 P.2d 
971, 63 Cal.App.2d 632. 

Evidence held insufficient 

Cal.—People v. Gherna, 182 P 2d 331, 

80 Cal.App 2d 519—People v Gib¬ 
son, 146 F.2d 973, 63 Cal.App.2d 
632—People v. Zervas, 142 P.2d 
946, 61 Cal.App.2d 381. 

10. Cal —People v. Stanley, 269 P. 
465, 92 Cal.App. 778. 

Trial court sitting 1 without a Jury 
was required to consider accused's 
intoxication in determining the nec¬ 
essary element of intent or purpose 
involved In offense of driving auto¬ 
mobile without owner’s consent with 
intent to deprive owner of posses¬ 
sion —People v. Gibson, 146 P.2d 971, 
63 Cal App.2d 632. 

Consent 

In a prosecution for taking and us¬ 
ing a motor vehicle without consent 
of the owner, the question whether 
the owner's consent was given direct¬ 
ly or constructively is for the Jury.— 
Commonwealth v, Osborn, 27 Pa.Dist. 
696. 

11. D.C.—Epps v. U. S., 157 F.2d 11, 

81 U S.App D.C. 244. 

Wis.—State v. Retzack, 6 N.W.2d 673, 
242 Wis. 15. 

42 C.J. p 1402 note 92. 

Riding with knowledge of unlawful 
taking 

Wash.—State v. Tully, 89 P.2d 517, 
198 Wash. 606. 

10 . Mass.—Commonwealth v. Cole¬ 
man, 147 N.E. 558, 252 Mom. 241. 
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In accordance with general rules, in a prosecu¬ 
tion for taking and using a motor vehicle without 
consent of the owner, the court should give full 
and accurate instructions applicable to the case, 13 
and it is proper, where accused alleged that he 
had authority for his acts, for the court to charge 
also on the question whether he retained the motor 
vehicle for an unreasonable time, if it was law¬ 
fully taken. 14 Instructions which arc unneces¬ 
sary or misleading should not be given, 15 but the 
charge should be judged as a whole, and not by 
some incidental statement which, taken hy itself, 
might be misleading. 16 Requested instructions, 
which do not correctly state the law, 17 or which 
are inapplicable, 18 or which are fully covered by 
other instructions given by the court 19 are prop¬ 
erly refused. 

§ 697. - Verdict and Findings 

General rules apply with respect to a verdict In a 
prosecution for taking and using a motor vehicle without 
the consent of the owner. 

The rules which govern in criminal prosecutions 
generally apply with respect to a verdict in a prose¬ 
cution for taking and using a motor vehicle with¬ 
out the consent of the owner.- 0 Where two de¬ 
fendants are tried jointly for unlawful taking and 
using a motor vehicle, the jury may return a ver¬ 
dict that the two defendants are not guilty, that 
one or the other of the defendants is guilty, or 
that both of defendants are guilty. 21 A statutory 
provision authorizing the court to order special 
findings in connection with the general verdict 
has been held not applicable to prosecutions for un¬ 
lawfully taking and using a motor vehicle. 22 


§ 698 . -Judgment, Sentence, and Pun¬ 

ishment 

The penalty or punishment to be Imposed for ths 
unlawful taking and use of another’s motor vehicle with* 
out consent is usually prescribed by the statute creating 
the offense. 

The penalty or punishment to be imposed for A 
violation of a statute prohibiting the unlawful tak¬ 
ing and use cf another’s motor vehicle without con¬ 
sent is usually prescribed by the statute creating the 
offense. 23 Where, however, such a statute pre¬ 
scribes no penalty, but declares the offense a felony, 
the punishment will be governed by the general 
provisions of the penal code pertaining to the pun¬ 
ishment for felonies. 24 A penalty or punishment 
imposed by the sentence of the court which is ex¬ 
cessive or unauthorized cannot be enforced. 26 

§ 699. - Appeal and Error 

Review of a conviction for unlawfully taking and us¬ 
ing a motor vehicle is governed by the rules and statutes 
applicable to a review In criminal prosecutions generally. 

Matters relating to a review by a higher court 
of a conviction for unlawfully taking and using a 
motor vehicle are governed by the rules and stat¬ 
utes applicable to a review in criminal prosecu¬ 
tions generally. These rules have been applied 
to such matters as the questions which may be 
originally raised on appeal or writ of error, 26 
the presumptions or inferences indulged by the re¬ 
viewing court, 27 and as to the assignments of er¬ 
ror to be considered. 28 

Harmless error. A judgment of conviction will 
not be reversed for error which was not harmful 
or prejudicial to any substantial rights of accused, 29 


13. Cal.—People v. Slaydon, 166 P. 
2d 304, 73 Cal.App.2d 346. 

42 C.J. P 1402 note 96. 

instructions held sufficient or not er¬ 
roneous 

Cal.—People v. Slayden, 166 P.2d 304, 
73 Cal.App.2d 346. 

Ind.—Headlee v. State, 368 N.E. 692, 
201 Ind. 646, rehearing denied 170 
NR 433, 201 Ind. 646. 

Mich.—People v. Tutha, 267 N.W. 867, 
276 Mich. 387. 

Wis.—State v. Retzack, 6 N.W.2d 673, 
242 Wis. 16. 

42 C.J. p 1402 note 96 [b]. 

14. R.I.—State v. McDonald, 126 A. 
294, 46 R.I. 144. 

15. Ky.—Means v. Commonwealth, 
247 S.W. 12, 197 Ky. 401. 

42 C.J. p 1403 note 98. 

Instructions held not misleading 

Cal.—People v. Slaydon, 166 F.2d 304, 
73 Cal.App.2d 346. 

42 C.J. p 1403 note 98 £bj. 


16. Wash—State v. Hill, 261 P. 280, 
141 Wash. 273. 

42 C.J p 1403 note 99. 

17. Reguested Instructions properly 
refused 

Mass —Commonwealth v. Coleman, 
147 N.E. 652, 252 Mass. 241. 

18. Cal—People v. Ragone, 191 P. 
2d 126, 84 Cal.App 2d 476—People 
v. Herman, 164 P.2d 605, 72 Cal. 
App.2d 241. 

19. Ind.—Rokvlc v. State, 143 N.E. 
357, 194 ind. 450. 

20. Jury need not find value 

In prosecution under statute re¬ 
specting taking motor vehiele with¬ 
out owner’s consent, jury need not 
And value of motor vehicle.—Crouch 
v. State, 174 N.E. 799, 37 Ohio App. 
366. 

21. Del.—State v Cusack, 89 A. 216, 
27 Del. 469. 


22. R.I.—State v. McDonald, 125 A. 
294, 46 RI. 144. 

42 C J p 1403 note 6. 

23. Cal—Ex parte Miller, 24 P.2d 
766. 218 Cal. -698 

Pa— Commonwealth ex rel. Dorillo 
v. Smith, 19 A.2d 757, 144 Pa.Super. 
265. 

24. Cal —In ro Gohlke, 237 P. 779, 
72 Cal App. 536. 

25. Ala—Stephen v. State, 109 So. 
525, 21 Ala App. 490. 

42 C J. p 1403 note 8. 

26. Ill —People v. Kasker, 209 Ill. 
App. 597. 

42 C.J. p 1403 note 10. 

27. Ill.—People v. Kasker, supra. 

42 C.J. p 1403 note 11. 

28. Mo.—State v. Anderson, App., 
231 S.W. 1070. 

42 C.J. p 1403 note 12. 

29. Cal.—People v. Zabriski, 26 P. 
2d 611, 135 Cal.App. 169. 

42 C.J. p 1403 note 13. 
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and where there was ample evidence on which 
the jury might find a verdict of guilty. 30 

Determination and disposition of cause . A con¬ 
viction for unlawfully taking and using an auto¬ 
mobile without the consent of the owner on an 
information which does not allege all the facts 
necessary to constitute the crime with which ac¬ 
cused is charged 31 or which does not set forth 
such facts with sufficiency certainty 32 will be re¬ 
versed on appeal. However, it has been held that, 
where the defect in an information, which was not 
questioned as to sufficiency in the trial court, could 
have been remedied by an amendment, the review¬ 
ing court on a writ of error will remand the cause 
for an opportunity to amend. 33 So, where the judg¬ 
ment of conviction is erroneous only as to sen¬ 
tence imposed, it will be affirmed and remanded for 
proper sentence. 34 

§ 700. Taking Accessories 

Under eome statutes it is a felony unlawfully and 
without consent of the owner to take any accessory or 
appurtenance contained in, on, or forming part of, any 
motor vehicle amounting In value to more than a spe¬ 
cified sum. 

Under some statutes it is an offense, amounting to 
a felony, 3 ' 5 unlawfully and without consent of the 
owner to take any accessory or appurtenance con¬ 
tained in, on, or forming a part of, any motor vehi¬ 
cle amounting in value to more than a specified 
sum. 3 ® The nature of the offense is substantially 


the same as that of taking and using a motor ve¬ 
hicle without consent of the owner and it is some¬ 
times created by the same statutory provisions. 37 
The offense is not larceny or the equivalent there¬ 
to, but is a distinct crime, 33 in the commission of 
which it is not material whether or not accused 
had the intention to deprive the owner of his prop¬ 
erty. 39 Hence, it is not a necessary element of 
the offense that the property be feloniously stolen, 40 
although it is essential that it be taken without the 
owner’s consent. 41 

§701. Transporting Passengers or Goods; 

Letting for Hire 

a. Transporting passengers or goods 

b. Letting for hire 

a. Transporting Passengers or Goods 

(1) In general 

(2) Persons liable 

(3) Prosecution 

(1) In General 

Statutes providing for the regulating and licensing 
of motor vehicles employed In the transportation of pas¬ 
sengers or goods for hire frequently make a violation of 
their requirements an offense. 

Statutes or ordinances providing for the regula¬ 
tion and licensing of motor vehicles employed in 
the transportation of passengers or goods for hire 
frequently make a violation of their requirements 
an offense. 42 Such statutes or ordinances must be 


30. R.I.—State v. McDonald, 1?5 A. 
294. 46 R.I. 144. 

31. Ill.—People v. Blue, 222 Ill.App. 
265. 

32. Ill.—People v. Blue, supra. 

39. Ill.—People v. Kasker, 209 Ill. 
App. 597. 

96. Ala.—Stephens v. State, 109 So. 
625, 21 AlSLApp. 490. 

35. Ind.—Rokvic v. State, 143 N.E. 
857. 194 Ind. 450. 

36l Ind.—Halstead v. State, 155 N. 

E. 609, 199 Ind. 397. 

42 G.J. P 1404 note 21. 

Wrongful removal of parts see infra 
S 713. 

Defense* 

The fact that some of the neces¬ 
sary parts had been removed and the 
motor vehicle could not be operated 
at the time has been held not to con¬ 
stitute a defense.—Halstead v. State, 
155 N.E. 609, 199 Ind. 397. 
Vresnmptfton arising from possession 
The possession of stolen property 
by defendant under circumstances 
that would raise a presumption that 
defendant stole the property where 
the charge was larceny raises a sim¬ 


ilar presumption, as to the unlawful 
taking, in a prosecution for unlaw¬ 
fully taking automobile accessories 
without the owner’s consent.—Rokvic 
v. State, 143 N E. 357, 194 Ind. 450. 
Requested instruction* held properly 
refused 

Ind —Halstead v. State, 155 N.E. 609, 
199 Ind. 397. 

37. Ind —Leap v. State, 127 N.E. 274, 
189 Ind. 638. 

38. Ind.—Rokvic v. State, 143 N.E. 
357, 194 Ind. 450. 

39. Ind.—Rokvic v. State, supra. 

40. Ind.—Rokvic ▼. State, supra. 

41. Ind.—Rokvic v. State, supra. 

42 C.J. p 1404 note 28. 

48. Cal.—Ex parte Marriott, 22 P. 
2d 692, 218 Cal. 179—People v. 
Stolzoff, 162 P.2d 743, 71 Cal.App.2d 
Supp. 849. 

D.C.—Stewart v. District of Colum¬ 
bia, Mun.App„ 85 A.2d 247. 

Fla.—State ex rel. Coats v. Whitaker, 
171 So. 521, 126 Fla. 543. 

Mass.—Commonwealth v. White, 157 
N.E. 697, 260 Mass. 300. 

N.Y.—People v. Verro, 295 N.Y.S. 
818, 162 Mlsc. 813—People ex rel. 
Weatherwax, 188 N.Y.S. 559, 115 
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Misc. 120, affirmed 1S8 N.T S. 579, 
197 App.Div. 929—People v. S. & E 
Motor Hire Corporation, 29 N Y.S 
2d 105. 

Pa—Kimble v. Wilson. 42 A.2d 526, 
352 Pa. 276—Commonwealth v. 
Kennedy, 195 A. 770, 129 Pa.Super. 
149. 

Tex.—Lowery v. English, Civ.App., 
299 S.W. 478. 

W.Va.—State v. Larkin, 149 S.E. -667, 
107 W.Va. 580. 

42 C.J. p 1404 note 82. 

Grade of offense 

(1) A violation is misdemeanor un¬ 
der some statutes. 

U.S.—Trinity Universal Ins. Co. v. 
Cunningham, C.C.A.Mo., 107 F.2d 
857, certiorari dismissed 60 S.Ct. 
1074, 310 U.S. 654, 84 L.Ed. 1419. 
Mich.—People v. Carr, 203 N.W. 948, 
231 Mich. 246. 

(2) It has been held that although 
no penalty is provided in the statute, 
the offense is a misdemeanor and 
punishable as such under a general 
statute applicable in cases where the 
performance of an act is prohibited 
by a statute which imposes no penal¬ 
ty for its violation.—People ex rel. 
Weatherwax ▼. Watt, 188 N.Y.S. 559» 
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strictly construed, 48 and no intendments, beyond 
such as necessarily go along with the purpose ex¬ 
pressed, can be indulged. 44 They have been usual¬ 
ly held valid and enforceable, 45 and a proper ex¬ 
ercise of the police power. 46 The acts complained 
of must have occurred after the taking effect of 
the law. 47 A statute is not ordinarily violated by 
a single 48 or occasional 49 act of transportation for 
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hire, but, under some statutes, it has been held 
that violations arc not excused merely because they 
are casual and irregular in their occurrence. 60 

Vehicles covered . The question whether or not 
a particular motor vehicle is within the meaning 
of a statute depends on the terms and construction 
of the statute involved. 61 


115 Mise. 120, affirmed 188 N.T.S. 
579, 197 App.Dlv. 929—United Tract. 
Co. v. Smith. 187 N.Y.S. 877, 115 Misc. 
73. 

Ptfeaiu 

(1) Defendant could not be con¬ 
victed for operating taxicab without 
certificate of convenience and neces¬ 
sity from public service commission, 
where commission had made no rules, 
regulations, or orders regulating 
taxicabs, and had disclaimed juris¬ 
diction to do so, and defendant could 
not have procured such certificate 
from the commission had he applied 
therefor.—Marshall V. State, 200 S. 
W 2d 491, 211 Ark. 380. 

(2) Where nonresident was 
charged with violation of statute, 
protection from charge under recip¬ 
rocal provision of motor vehicle li¬ 
cense statute is matter of defense — 
State v. Caplan, 135 A. 705, 100 Vt. 
140, followed in State v. Williams, 
135 A. 713, 100 Vt. 160. 

getting of vehicles 

(1) Where owner leased truck to 
Interstate carrier for delivery with¬ 
in city of goods deposited in termi¬ 
nal of carrier in the city, and les¬ 
see exercised sole control over truck, 
owner was not guilty of unlawfully 
operating and maintaining a motor 
vehicle as a public cart without a 
license, as prohibited by ordinance.— 
People v. Heckman Trucking Co., 14 
N.E.2d 801, 277 N.Y. 480. 

(2) Where a corporation leased 
trucks to business house to be used 
to deliver and collect lessee’s mer¬ 
chandise only, which was done with- 
put cost to lessee’s customers, and 
drivers were supplied by lessor’s 
wholly owned subsidiary under a sep¬ 
arate agreement between lessee and 
the subsidiary, such leased trucks 
were not "public carts” and lessor 
was not a "public cartman” within 
meaning of statutory definitions 
thereof; nor was a license required 
for such operation of trucks under 
statute requiring license for opera¬ 
tion of public carts kept for hire or 
used to carry merchandise for pay. 
—People v. S. & E. Motor Hire Cor¬ 
poration. 29 N.Y.S.2d 105. 

(3) A statute requiring a permit 
to be obtained by anyone engaging in 
the business of transporting passen¬ 
gers for hire in any motor-propelled 
vehicle does not apply to the letting 
pf an automobile by Us owner to be 


used by such person —State v. Bee 
Hive Auto Serv. Co., 242 P. 384, 137 
Wash. 372. 

43. Mich.—People v. Carr, 203 N.W. 
948, 231 Mich. 246. 

Wash.—State v. Hertz Drlv-Ur-Self 
Stations, 271 V. 331, 149 WHsh. 479. 
W.Va—State v. Larkin, 149 S.E. 667, 
107 W.Va. 580. 

44. Mich.—People v. Carr. 203 N.W. 
948, 231 Mich 246. 

45. La.—City of Shreveport v. Greg¬ 
ory, 172 So. 435, lSfi La. 407. 

Mass.—Commonwealth v. Reardon, 
185 NE. 40, 282 Mass 345. 

Mont—State v. Johnson, 243 P. 1073, 
75 Mont. 240. 

Pa.—Commonwealth v. Kennedy, 195 
A. 770, 129 Ta Super. 149. 

Tex—Dallas Taxicab Co. v. City of 
Dallas, Civ.App, 68 S.W.2d 359— 
Lowery v. English, Civ.App., 299 S. 
W. 478. 

Ordinance held reasonable 

An ordinance of city prohibiting 
use of certain streets by busses and 
trucks transporting passengers and 
property for hire, but not prohibit¬ 
ing use of such streets by busses 
whose principal routes were within 
city limits and by trucks using 
streets to receive or deliver ship¬ 
ment of goods, was reasonable and 
not unduly discriminatory or burden¬ 
some, where streets contained steep 
grades and were in residential dis¬ 
trict and there were other routes 
available for entrance and exit to 
the city.—Commonwealth v. Ken¬ 
nedy, 195 A. 770, 129 Pa.Super. 149. 
Ordinance held invalid 

Penal ordinance forbidding opera¬ 
tion of automobile for hire, unless 
having attached thereto a taximeter 
of "standard size and design,” to be 
approved by police chief if conform¬ 
ing to specified requirements, was 
held invalid as delegating to chief 
lawmaking power and unguided dis¬ 
cretion.—Ex parte Wilmoth, 67 S.W. 
2d 289. 125 Tex.Cr. 274. 

46. Okl.—Herring v. State, 64 P.2d 
921, 60 Okl.Cr. 449, certiorari de¬ 
nied 57 S.Ct. 937, 301 U.S. 704, 81 
L.Ed. 1358. 

Pa.—Commonwealth v. Kennedy, 195 
A. 770, 129 Pa.Super. 149. 

42 C.J. p 1404 note 83. 


ville Taxicab, etc., Co., 275 S.W. 
795, 210 Ky. 824. 

42 C.J. p 1404 note 34. 

48. Ga.—Young v. State, 169 S.E. 
123, 43 GaApp. 395. 

Mass—Commonwealth v. White, 157 
N.E. 597. 260 Mass. 300. 

Mont.—State v Flagg, 242 P. 1023, 
75 Mont 424. 

Tex.—Hoffman v. State, Cr.App., 20 
S.W.2d 1057. 

Continuity of purpose 
Act of operator of motor vehicle 
used as property carrier in "holding 
himself out for employment” within 
license statute connotes certain con¬ 
tinuity of purpose, one day’s hauling 
for neighbor at his request not neces¬ 
sarily being sufficient.—Common¬ 
wealth v. Doss, 167 S.E. 371, 159 Va. 
968. 

Regular operation 

A transportation company which 
regularly operates its busses along 
an unauthorized route as an incident 
to its usual business, as distin¬ 
guished from a mere isolated depar¬ 
ture, caused by necessity, for repairs 
or gasoline or garage service, is sub¬ 
ject to operation of prohibitory stat¬ 
ute.—People v. McCue, 4 N.Y.S.2d 
617, 254 AppDiv. 271. 

49. Ohio.—State v. Thompson, 26 
Ohio NP..N.S, 335. 

W.Va.—State v. Vaughan, 125 S.E. 

583, 97 W.Va. 563. 

42 C.J. p 1404 note 32 [c]. 

50. Fla.—State ex rel. Coats v. 
Whitaker, 171 So. 621, 126 Fla. 643. 

Haulage on return trip 

Truck owner who was permitted 
to haul, for compensation, agricul¬ 
tural and horticultural products ex¬ 
clusively from point of production, 
assembly, or primary manufacture to 
a certain city, who on return trip 
from such city hauled, for compen¬ 
sation, fertilizer to consumer con¬ 
signees was held properly arrested 
for being engaged in transportation 
for compensation without a permit.— 
State ex rel. Coats v. Whitaker, su¬ 
pra. 

51. Slght-seslng bus 

(1) In order to come within stat¬ 
ute creating offense of operating 
"sight-seeing bus” for hire without 
license, hiring must be of such char¬ 
acter that general public, on pay¬ 
ment of tariff, may board bus and 
, be transported to some point of dea- 


47. Ky.—Commonwealth v. Louis¬ 
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Place of offense . A regulation requiring a li¬ 
cense of persons engaged in the business of trans¬ 
porting passengers for hire within or through the 
municipality by means of any motor vehicle may 
be violated where the operator of the vehicle passes 
through the municipality, but does not solicit trade 
or take on or let off passengers within it, 62 and the 
termini of the route need not be within the mu¬ 
nicipality. 63 Under an ordinance making the op¬ 
eration without a license of an autobus over the 
city streets unlawful, where the entire route of 
the bus lies wholly or partly within the limits of 
the city, it is immaterial whether or not passengers 
were taken on within the city limits, 54 and, where 
a fare is charged for the entire trip, part of which 
is outside the city limits, it cannot for that rea¬ 
son be contended that no fare is charged within the 
city limits. 65 

(2) Persons Liable 

The question whether or not a particular person Is 
liable for a violation of a statute regulating and licensing 
motor vehicles employed In the transportation of pas* 
sengers or goods for hire depends on the terms and the 
construction of such a statute. 


The question whether or not a particular per¬ 
son is liable for a violation of a statute regulating 
and licensing motor vehicles employed in the trans¬ 
portation of passengers or goods for hire depends 
on the terms and the construction of such a stat¬ 
ute. 56 Under some statutes, both the owner and 
his employee, such as a driver of a motor vehicle, 
have been held liable for a violation of the stat¬ 
ute. 67 Under other statutes, an employee who 
is not an owner, such as a driver of a motor vehi¬ 
cle, is not liable. 68 Where the ordinance makes 
operation of a bus unlawful if either the bus or 
the driver is unlicensed, both ownership and opera¬ 
tion of the bus are not necessary to constitute a 
violation, 59 and, one who owns an autobus and hires 
the drivers operates it within the meaning of such 
an ordinance. 60 

Aiders or abettors. Under some statutes, any 
person who aids or abets in the violation of the 
statute is guilty of the offense, 61 and any person 
who conducts a travel bureau may be guilty under 
such a statute. 62 


tlnation.—People v. Oestreicher, 22 N. 
Y.S.2d 899, 175 Mlsc. 151. 

(2) A bus, especially built for chil¬ 
dren and ownod by company deriving 
ninety-two pci* cent of its annual 
revenue from operation of its busses 
under contract with city board of 
education to transport children be¬ 
tween their homes and schools, was 
not “sight-seeing bus” unlawfully 
operated by such company's em¬ 
ployee without license while being 
used during school vacation under 
special charter primarily for purpose 
of taking children to and from day 
camps and incidentally to and from 
movies, museums, etc., in bad weath¬ 
er.—People v. Oestreicher, supra. 
Taxicab 

(1) A “taxicab" within statute pro¬ 
hibiting use of motor vehicles as 
taxicabs without appropriate license 
therefor and declaring violation a 
criminal offense is a motor vehicle 
offered for hire to the public gener¬ 
ally upon the streets of city, and 
hence motor vehicle available only 
for hire on private property within 
city of New York and not plying the 
streetB seeking public employment, 
was not taxicab within the statute. 
—People v. Reser, 75 N.Y.S.2d 723, 
190 Misc. 804. 

(2) Ordinance prohibiting opera¬ 
tion in city of any motor vehicle for 
carriage of person* for hire at rate 
of fare of fourteen cents or less for 
each passenger without first having 
procured certificate of public conven¬ 
ience and necessity was held not to 
apply to taxicabs with a carrying 


capacity of not more than seven per¬ 
sons, but only to omnihusses and mo¬ 
tor vehicles with a carrying capacity 
of more than seven persons.—People 
v. Verro, 295 N.Y.S. 313, 102 Misc. 
313. 

62. Mass.—Commonwealth v. The- 
berge, 121 N.E. 30, 231 Mass. 386. 

53. Mass.—New York, etc., R. Co. v. 
Deister, 148 N.E. 690, 253 Mass. 178 
—Commonwealth v. Theberge, 121 
N.E. 30, 231 Mass. 386. 

54. N.J.—Bridgeton v. Zellers, 124 
A. 520, 100 N.J.Law 33. 

55. N.J.—Bridgeton v. Zellers, su¬ 
pra. 

56. Ohio.—Red Eagle Bus Co. v. 
Public Utilities Commission, of 
Ohio, 180 N.E. 261, 124 Ohio St. 
625. 

▲ person who takes his neighbors 

to their common place of employ¬ 
ment has been considered not amen¬ 
able to the statute.—State v. Thomp¬ 
son, 26 Ohio N.P..N.S., 335. 

An alien may be convicted for driv¬ 
ing a vehicle in violation of an ordi¬ 
nance.—Morin v. Nunan, 103 A. 378, 
91 N.J.Law 5, 6. 

Nonresident 

A nonresident may be guilty of 
violation of such a statute.—State v. 
Caplan, 135 A. 705, 100 Vt. 140, fol¬ 
lowed in State v. Williams, 135 A. 
713, 100 Vt. 160. 

57. Mont.—State v. Healow, 38 P.2d 
285, 98 Mont. 177. 

| 42 C.J. p 1404 note 37. 
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58. Ill.—City of Chicago v. Dorband. 
18 N.E 2d 107, 297 111 App. 617 

N.Y.—People v. Spcciale, 7 N E 2d 
840, 273 N.Y. 413. 

Pa.—Commonwealth v. Bradley, 34 
Pa.Dist. & Co. 635, 41 LackJur 37. 

Chauffeur 

A mere chauffeur of a transporta¬ 
tion company was not an “officer or 
agent” of transportation company 
within meaning of statute authoriz¬ 
ing prosecution of an officer or agent 
for violation of statute prohibiting 
Operation of a bus on an unapproved 
route.—People v. McCue, 4 N.Y.S.2d 
617, 254 App.Div. 271. 

Knowledge 

A mere employee of a transporta¬ 
tion company cannot be prosecuted 
for operating a bus on an un¬ 
approved route unless the employee 
has exercised a choice to violate tho 
requirement with full knowledge 
thereof.—People v. McCue, supra. 

59. N.J.—Bridgeton v. Zellers, 124 
A. 520, 100 N.J.Law 33—Lopcr v. 
Bridgeton, 128 A. 616, 3 N.J.Misc. 
439. 

60 . N.J.—Bridgeton ▼. Zellers, 124 
A. 520, 100 N.J.Law 33. 

61. Okl.—Hudgins v. State, 138 P.2d 
231, 75 Okl.Cr. 486. 

68 . Okl.—Booth v. State, 137 P.2d 
602, 76 Okl.Cr. 410—Hall v. State, 
99 P.2d 166, 68 Okl.Cr. 451—Her¬ 
ring v. State, 95 P.2d 128, 68 Okl. 
Cr. 32—Herring v. State, 64 P.2d 
921, 60 Okl.Cr. 449, certiorari de¬ 
nied 57 S.Ct. 937, 301 U.S. 704, 81 
L.Ed. 1358. 
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(3) Prosecution 

In a prosecution for a violation of a statute regulating 
and licensing motor vehicles employed in the transporta¬ 
tion of passengers or goods for hire, general rules usually 
apply. 

A prosecution for a violation of a statute regulat¬ 
ing and licensing motor vehicles employed in the 
transportation of passengers or goods for hire 
need not be instituted by the commission after de¬ 
termining the fact that accused is operating in vio¬ 
lation of the law, but the law may be invoked by 
any person. 63 An indictment, information, or com¬ 
plaint must set forth all the facts required to es¬ 
tablish the offense and to bring accused within the 
statutory provisions. 64 For example, it must allege 


that the trip made was without the license re¬ 
quired,' 65 and that defendant has not paid the tax 
imposed by law. 66 An allegation that defendant 
allowed his motor vehicle "to be employed in public 
service conveying four passengers to” is insuffi¬ 
cient to show that defendant acted as a public 
carrier. 67 Where the complaint charges, in sep¬ 
arate counts, three offenses of driving without a 
license, a conviction finding defendant guilty as 
charged in the complaint is bad where there is no 
proof as to two of the offenses. 63 In the absence 
of special statutes, general rules usually apply 
with respect to the evidence, 69 questions of law 
and fact, 70 judgment, sentence, and punishment, 71 
and review. 72 ' 


Travelers ■benevolent association 

Accused, who incorporated so- 
called travelers benevolent associa¬ 
tion and contracted with owners or 
operators of automobiles, and with 
persons desiring transportation, for 
transportation at a fixed rate per 
mile, and had fixed, permanent place 
of business where passenger would 
take conveyance and pay fare, was 
guilty of operating a motor vehicle 
upon a public highway without a 
permit from the corporation com¬ 
mission. where neither accused nor 
owner or operator of motor vehicle 
had permit for operation as a motor 
carrier, notwithstanding execution by 
operator and accused of so-called 
lease contracts, and execution by ac¬ 
cused and passenger of so-called 
rental contracts—Hudgins v. Slate, 
133 P.2d 231. 76 Okl.Cr. 446. 

63. Mich.—People v. Carr, 203 N.W. 

948, 231 Mich. 246. 

Cease and desist order 

The commission need not order 
person to cease and desist violating 
statute before beginning prosecution 
for operating transportation company 
without certificate.—Madden Bros. v. 
Railroad & Warehouse Commission 
of Minnesota, D.C.Minn., 43 F.2d 236, 
appeal dismissed, C.G.A., 49 F.2d 

1080. 

04. Col. —People v. Hadley. 226 P. 
836, 66 Cal.App. 370, followed In 
226 P. 841, 66 Cal App. 795. and 
People v. Ernsting, 226 P. 841, <66 
Cal.App. 797. 

Tex.—Ex parte Garth, 103 S.W.2d 
769, 132 Tex.Cr. 194. 

Vt.—State v. Cap] an, 135 A. 706, 100 
Vt. 140, followed in State v. Wil¬ 
liams, 135 A. 713, 100 Vt. 160. 

42 C.J. p 1406 note 45. 
language of statute 
A charge which substantially fol¬ 
lows the language of the statute is 
usually sufficient. 

Ala.—Smith v. State, 120 So. 469, 23 
Ala.App. 66, reversed on other 
grounds 120 So. 471, 218 Ala. 669. 
Cal.—People ▼. Hadley. 226 P. 836, 


66 Cal.App. 370, followed in 226 P. 
841, 66 Cal App. 79G and People v. 
Ernsting, 226 T. 841, 66 Cal App. 
797. 

Warrant 

Warrant charging that defendant, 
on specified day, operated truck with 
improper license, but not charging 
that he held himself out for employ¬ 
ment or operated over state high¬ 
ways, charged no crime.—Common¬ 
wealth v. Doss, 167 S.E. 371, 159 Va. 
968. 

Information or complaint held suffi¬ 
cient 

Cnl -—Ex parte Marriott. 22 P 2d R92, 
218 Cal 179—People v Galena, 70 
I'2d 724, 21 Cal Apr 2d Supp 770 
Kan—State v. Reed, 65 P.2d 1083, 
145 Kan. 459 

Vt.—State v Caplan, 135 A. 705. 100 
Vt. 140, followed in Stale v. Wil¬ 
liams, 135 A. 713, 100 Vt. 160. 

65. Puerto Rico.—People v Vergne 
de la Concha, 26 Puerto Rico 395 

66. Puerto Rico —People v. Vergne 
do la Concha, supra. 

67. Puerto Rico.—People v. Vergne 
de la Concha, supra. 

68. N.J.—Doper v. Bridgeton, 128 A. 
616, 3 N.J.Misc. 439. 

69. Proof of solicitation 
Conviction for operating bus with¬ 
out public hack driver’s license or 
public hack license requires proof of 
solicitation of public business.—Peo¬ 
ple v. Paradiso, 239 N.Y.S. 355, 135 
Misc. 337. 

Exceptions 

In any proceeding to prosecute auto 
company for operating without cer¬ 
tificate of public convenience, the 
state must show that company is an 
auto transportation company and not 
within exceptions to act.—Madden 
Bros. v. Railroad & Warehouse Com¬ 
mission of Minnesota, D.C.Minn., 43 
F.2d 236, appeal dismissed, C.C.A., 49 
F.2d 1080. 

Statutory nils 

A provision, making proof of one 
trip between given points with pas- 
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songers who are charged individual 
fares evidence of a practice of mak¬ 
ing such trips, should be given effect 
in prosecution against passenger 
stage corporation for failure to ob¬ 
tain the necessary certificate.—Peo¬ 
ple v. Stolzoff, 162 P.2d 743, 71 Cal. 
App.2d Supp 849. 

Evidence held sufficient to sustain 
conviction 

(1) Generally. 

Mich—People v. Carr, 203 N.W. 948, 
231 Mich 246. 

Mo—Slate v. Sanderson, App., 128 S. 
W.2d 277. 

Okl— Hall v. State, 99 P.2d 163, 68 
OklCr. 367. 

Pa—Commonwealth v. Strieker, 
Quar Sees., 51 Dauph.Co. 274. 

(2) For aiding and abetting — 
Booth v. State, 137 F.2d 602, 76 Okl. 
Cr 410. 

Evidence held insnffiolent to sustain 
conviction 

Ga —Willoughby v. City of Atlanta, 
177 S.E. 527, 60 Ga.App. 180- 
young v State, 159 S.E. 123, 43 
Ga.App. 395. 

Ill--City of Chicago v. Dorband, 18 
N.E 2d 107, 297 lll.App. 617—City 
of Chicago v. Kay, 282 lll.App. 604. 
N Y IVoplo v. Smith, 15 N.Y.S.2d 
459. 

70. Question for trial court 

In prosecution for violating Public 
Utilities Act requiring passenger 
stage corporation transporting pas¬ 
sengers between fixed termini to ob¬ 
tain certificate from railroad com¬ 
mission, whether transportation of 
passengers from Camp Elliott to San 
Diego was a sufficient designation 
of fixed termini was question for the 
trial court.—People v. Stolzoff, 162 P. 
2d 743, 71 Cal.App.2d Supp. 849. 

71. Penalty or punishment 
Ordinance providing fixed fine for 

first and subsequent violations by 
failing to register names of drivers 
of autobusses was held void.—Gar¬ 
den State Lines v. Town of Nutley, 
167 A. 6. 11 N.J.Misc. 502. 

72. Cal.—People v. Stolzoff, 162 P, 
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b. Lotting for Hire 

Under some statutes. It may be an offense to violate 
regulations with respect to the leasing or renting of motor 
vehicles. 

It is not a crime, in the absence of a statute pro¬ 
hibiting it, to let a motor vehicle for hire for a 
lawful purpose. 73 Under some statutes, however, 
it may be an offense to violate regulations with re¬ 
spect to the leasing or renting of motor vehicles. 74 

§ 702. Transporting Stolen Vehicle in Inter¬ 
state Commerce; Receiving Such 
Vehicle* 

Under federal statutes, it Is an offense either to trans¬ 
port or cause to be transported In interstate or foreign 
commerce a motor vehicle, knowing it to have been stol¬ 
en; or to receive, conceal, store, barter, sell, or dispose 
of any motor vehicle, moving as, or which is part of, or 
which constitutes, interstate or foreign commerce, know¬ 
ing It to have been stolen. 

Under the provisions of the National Motor Ve¬ 
hicle Theft Act, also known as the Dyer Act, 75 
now 18 U.S.C.A. §§ 2311-2313, it is made an in¬ 
dictable offense cither to transport or cause to be 
transported in interstate or foreign commerce a 
motor vehicle, knowing it to have been stolen, 76 
or to receive, conceal, store, barter, sell, or dis¬ 


pose of any motor vehicle, moving as, or which 
is part of, or which constitutes, interstate or for¬ 
eign commerce, knowing it to have been stolen. 77 
The term “motor vehicle” by the terms of the stat¬ 
ute includes automobile, automobile truck, and vir¬ 
tually every conceivable variety of self-propelled 
vehicle on land. 73 

Validity. The provision prohibiting the trans¬ 
portation of stolen vehicles in interstate commerce 79 
and the provision forbidding the receiving, con¬ 
cealing, selling, etc., of such vehicles 30 have both 
been held to be a valid exercise of the police pow¬ 
er of congress in the regulation of interstate com¬ 
merce, and, therefore, not unconstitutional; 31 the 
latter provision, more particularly, on the ground 
that it applies only where the prohibited acts are 
a final step in the use of interstate transportation 
to promote the scheme of unlawfully disposing of 
the stolen vehicle and of withholding it from its 
owner, 82 and merely makes more effective the reg¬ 
ulation forbidding transportation of stolen cars. 83 

Elements of offense. The transportation of a 
stolen motor vehicle in interstate commerce with 
guilty knowledge constitutes the crime. 84 The stat- 


2d 743, 71 Cal.App.2d Supp. 849— 
People v. Galena, 70 P.2d 724, 24 
Cal.App.2d Supp. 770. 

Ky.—Commonwealth, for Use and 
Benefit of City of Jackson, v. 
Noble, 130 S.W.2d 790, 279 Ky. 383. 
Tex.—-Ex parte Sparks, 2 S.W.2d 449, 

108 Tex.Cr. 619. 

73. Wash.—State v. Hertz Driv-Ur- 
Self Stations. 271 P. 331, 149 Wesh. 
479—State v. Bee Hive Auto Serv. 
Co., 242 P. 384, 137 Wash. 372. 

74. Information held Insufficient 

Pla.—Lehman v. Gear, 147 So. 853, 

109 Fla. 662, followed in Lehman v. 
Fitzgerald, 147 So. 855, 109 Fla. 
556. 

Bvldence held Insufficient to sustain 
conviction 

N.Y.—People v. Preciado, 267 N.Y.S. 
875, 239 App.Div. 469. 

75 . U.S. — In re Edwards. C.C.A.Mo., 
10$ F.2d 537—Cardigan v. White, 
C.C.A Kan., 18 F 2d 672, certiorari 
denied 47 S.Ct. 770, 274 U.S. 765, 
71 L.Ed. ,, 384. 

42 C.J. p 1405 note 51. 

Distinct offenses 

These provisions of the act defined 
separate and distinct legal offenses. 
—Madsen v. United States, C.C.A. 
Kan., 165 F.2d 507—Langston v. U. 
S., C.C.A.Ark., 153 F.2d 840—Lindsay 
v. U. S., C.C.A.Okl., 134 F.2d 960, cer¬ 
tiorari denied 63 S.Ct. 1316, 319 U.S. 
763, 87 L.Ed. 1714—Record v. Hud¬ 
speth, C.C.A.Kan., 126 F.2d 685— 


Jackson v. Hudspeth, C C.A.Kan., Ill 
F.2d 128—Chrysler v. Zerbst. C.C.A. 
Kan., 81 F.2d 975—42 C.J. p 1405 note 
54. 

Commerce; interstate commerce 

ll) The term “commerce" within 
the National Motor Vehicle Theft Act 
means passing to and fro.—Whitaker 
v. U. S., CCA.Cal., 6 F.2d 646, cer¬ 
tiorari denied 46 S.Ct. 25, 269 U.S. 
569, 70 L.Ed. 416. 

(2) The term "interstate com¬ 
merce” by the terms of the act 
means the transportation or causing 
to be moved from one state, terri¬ 
tory, or District of Columbia, to an¬ 
other state, territory, or District of 
Columbia. 

U S —Whitaker v. U. S., supra. 
D.C.—Whitaker v. Hitt, 285 F. 797, 
52 App.D.C. 149, 27 A.L.R. 951. 

(3) The fact that the definition of 
"interstate commerce" or "foreign 
commerce” as contained in the act is 
not as broad as the term “commerce” 
used in the constitution does not in¬ 
validate the act, since congress can 
make criminal a particular use to 
which one or more of the instru¬ 
mentalities of interstate commerce 
may be applied, to the exclusion of 
all others.—Whitaker v. Hitt, supra 
—42 C.J. p 1406 note 67. 

♦ 

76. U.S.—Madsen v. United States, 
C.C.A.Kan., 165 F.2d 507—Donald¬ 
son v. U. S., C.C.A.I11., 82 F.2d 680 
—McNally v. Hill. C.C.A.Pa., 69 
F.2d 38, affirmed 55 S.Ct. 24, 293 
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TJ.S. 131, 79 L.Ed. 238—Loftus v. 
U. S. f C.C A Ill., 46 F.2d 841. 

42 C.J. p 1405 note 52. 

77. US —Madsen v United States. 
C.C.A Kan., 165 F.2d 607—Donald¬ 
son v. U. S.. C.C.A.I11., 82 F 2d 680 
—McNally v. Hill, C C.A.ra., 69 F. 
2d 38, affirmed 55 S.Ct. 24, 293 U. 
S. 131, 79 LEd. 238—Loftus v. U. 
S.. C C.A.I11 . 46 F 2d 841. 

42 C J. p 1405 note 53. 

Receiving stolen motor vehicles gen¬ 
erally see the C.J.S. title Receiv¬ 
ing Stolen Goods | 1 et seq , also 
42 C.J. p 1391 note 54-p 1396 note 
21 . 

78. U.S.—McBoyle v. U. S., Okl., 61 
S.Ct. 840. 283 U.S. 25, 75 L.Ed. 816. 

42 C.J. p 1405 note 60. 

Applicability to airplane see Aerial 
Navigation 6 34. 

79 . U.S.- - —Brooks v. U. S., S.D., 45 
S.Ct. 345, 267 U.S. 432, 69 L.Ed. 
669, 37 A.L.R. 1407. 

42 C.J. p 1405 note 61. 

80 . U.S.—Brooks v. U. S., supra— 
Cardigan v. Biddle, C.C.A.Kan., 10 
F.2d 444. 

81 . U.S.—Brooks v. U. S., S.D., 45 
S.Ct. 345. 267 U.S. 432, 436. 69 L Ed. 
669, 37 A.L.R. 1407. 

42 C.J. P 1405 note 63. 

82. U.S.—Brooks v. U. S. f supra. 

42 C.J. p 1406 note 64. 

83. U.S.—Brooks v. U. S., supra. 

84 . D.C.—Whitaker v. Hitt, 286 F. 
797. 52 App.D.C. 149, 27 A.L.R. 951. 



61 C.J.S. 


MOTOR VEHICLES 


§ 703 


utc does not require an intent to engage in an act 
of commerce to make it an offense ; 85 and the name 
of neither the owner of the vehicle nor of the per¬ 
son from whom it was stolen, 86 nor the value of 
the vehicle, 87 is an element of the crime. The 
larceny element of the offense is satisfied when 
there is a taking against the will of the owner 
or a trespass to his possession, 88 which may occur 
when the owner is induced by some fraud or trick¬ 
ery to deliver possession of the vehicle to one 
who feloniously converts it to his own use. 89 

In order to constitute the offense of receiving, 
concealing, selling, etc., such a vehicle, it is es¬ 
sential that it was stolen 90 and that it is moving 
as, or is a part of, or constitutes, interstate or 
foreign commerce. 91 It is not essential that ac¬ 
cused knew that the automobile was moving in 
interstate commerce; 92 knowledge that it had 
been stolen is sufficient. 93 

§ 703. -- What Constitutes “Transporta¬ 

tion” 

A vehicle may be transported within the statute when 
it is shipped by common carrier or moved on its own 
wheels. 

A vehicle may be transported within the statute 
when it is shipped by common carrier or moved 
on its own wheels, 94 and the particular method 


of transportation is immaterial with respect to the 
commission of the offense, 95 since the mere act of 
removal of an automobile from one state to an¬ 
other 96 or to a foreign country 97 is a transporta¬ 
tion in interstate or foreign commerce within the 
meaning of the act. The fact that the automo¬ 
bile is subsequently transported back to the place 
of starting does not alter the interstate charac¬ 
ter of the transportation, 98 and the rule is the 
same where a stolen automobile is transported from 
one point in the state to another point in the same 
state, but moves in its course through another 
state. 99 It is not necessary that the automobile 
should have left the state in which it was stolen 
before there is a transportation within the act; 
there may be a violation thereof, even though the 
motor vehicle involved has not left the state in 
which interstate movement was begun. 1 

Tt is not essential within the meaning of the 
act lh.it the transportation be for the purpose of 
engaging in an act of commerce 2 or with a view to 
financial or pecuniary gain or benefit, 3 for the 
mere driving of a stolen automobile from one state 
to another on its own power is in itself “interstate 
commerce’’ within the act, 4 irrespective of what 
was intended to be done with the car in the lat¬ 
ter state or elsewhere ; 5 and it is immaterial, there¬ 
fore, whether the transportation was merely for 
the personal use or convenience of accused 6 or that 


85. U.S.—Hughes v. U S , C C.A 
Okl., 4 F.2d 387, certiorari denied 
45 S.Ct. fill. 268 U.S. 632, 69 L.Ed 
160. 

86. U S —Foster v. U. S. t C.C.A.Cal., 
4 F 2d 107. 

PC —Whitaker v. Hitt. 285 F 797. 
52 AppDC. 149, 27 ALU. 951. 

87. D.C.—Whitaker v. Hitt, supra. 

88. U.S.—Stewart v. U. S., C.C.A. 
Ark., 151 F.2d 386. 

The word “stolen” as used in stat¬ 
ute is used not in technical sense of 
what constitutes larceny, but in its 
well-known meaning of taking per¬ 
sonal property of another for one’s 
own use without right or law, and 
such a taking can exist whenever in¬ 
tent to do so comes into existence 
and is deliberately carried out re¬ 
gardless of how a person so taking 
vehicle may have originally come 
into possession of it.—U. S. v. Ad¬ 
cock, D.C.Ky., 49 F.Supp. 351. 

89. U.S.—Stewart v. U. S.. C.C.A. 
Ark.. 151 F.2d 386. 

90. U.S.—Grimsley v. U. S., C.C.A. 
Fla.. 50 F.2d 509. 

91. U.S.—Hill v. Sanford. C.C.A Ga.. 
131 F.2d 417, certiorari denied 63 
S.Ct. 771, 318 U.S. 774, 87 L.Ed. 
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1113—McNally v. Hill, CCAPn,, 
69 F 2d 38. affirmed 55 SCt 24. 293 
US. 131, 79 LEd 238—T )av id son v 
U S.. C.C.A Mo . 61 F 2d 250—IT 
S v. Prexel, CC.ANY, 56 F 2d 
588—Onmsley v. U. S., CC.A.Fla, 
50 F 2d 509. 

“If It haa come to rest so as no 

longer to be a part of or constitute 
interstate commerce, state law re¬ 
garding stolen property, rather than 
federal law, would be applicable ”— 
Hill v. Sanford, C.C A Ga., 131 F 2d 
417, 418, certiorari denied 63 S Ct. 
771, 318 US. 774, 87 L Ed 1143. 

92 . US —Donaldson v U S., C C.A. 
Ill , 82 F 2d 680—Loftus V. IT. S., 
C C A.Ill., 46 F 2d 841—Wolf v. 
U. S, C.C.A.Ind., 36 F 2d 450— 
Katz v. U. S., C.C.A.Ohio, 281 F. 
129. 

93. US—Wolf v. U. S. f C.C.A.Ind, 
36 F.2d 450—Katz v. U. S., 281 F. 
129. 

94. U.S.—'Whitaker v. IT. S., CC.A. 
Cal., 5 F.2d 546, certiorari denied 
46 S.Ct. 25, 269 U.S. G69, 70 L.Ed. 
416. 

95. U.S—Hagan v. U. S., C.C.A.Kan., 
9 F.2d 562. 

42 C.J. p 1406 note 84. 

96. D.C.—Whitaker v. Hitt, 285 F. 
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797. 52 AppDC 119, 27 A.L It 951. 
42 C J. p 1406 note 85 

97. US— Nviiuist v. U. S., C.C.A. 

Mich , 2 F 2d 5M4. 

98. US—Hughes V. U. S., CC.A. 

Okl., 4 F 2d 387. certiorari denied 

45 SCt. 511, 268 US. 692, 69 L Ed. 
1160. 

99. U.S —TT. S. ▼. Winkler, D.C.Tex., 
2 99 F. 832 

1. U.S—Cardigan v. Biddle, C.C.A. 

Kan, 10 F 2d 444—Cardigan v. 

Biddle, 13 F 2d 1020. 

42 C.J. p 1406 note 89. 

2. ITS—Whitaker v. U. S., CCA. 

Cal, 5 F 2d 546, certiorari denied 

46 SCt. 25, 269 US 569, 70 L Ed. 
416—Hughes v IT S, C C A Okl , 
4 F.2d 387, certiorari denied 45 S. 
Ct. fill, 268 U.S. 692, 69 L.Ed. 1160. 

3. U.S—Whitaker v. U. S., C.C.A. 

Cal., 5 F.2d 546, certiorari denied 
46 S.Ct. 25. 269 U.S. 569, 70 L.Ed. 
416. 

4. U.S.—Whitaker v. U. S., supra. 

42 C.J. p 1407 note 92. 

5. U.S.—Kelly v. U. S., C.C.A.S.C., 

277 F. 405. 

0. U.S.—Hughes v. U. S., C.C.A.Okl., 
4 F.2d 387, certiorari denied 45 S. 
Ct. fill, 268 US. 692, 69 L.Ed. 1160 
—Kelly v. U. S., 277 F. 405. 
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it was for the purpose of ultimate sale 7 and not¬ 
withstanding it carried no freight or passengers 
for hire.* 

§ 704. —— Jurisdiction and Venue 

The National Motor Theft Act expressly provided 
that a violation thereof may be punished in any district 
In or through which a stolen motor vehicle has been 
transported or removed. 

The National Motor Vehicle Theft Act express¬ 
ly provided that a violation thereof may be pun¬ 
ished in any district in or through which a stolen 
motor vehicle has been transported or removed. 9 
This provision was held valid, 10 as applied to the 
offense of transporting a stolen vehicle, 11 but in¬ 
valid, if construed as authorizing a prosecution 
for a sale thereof to be brought outside the dis¬ 
trict where the sale occurred. 12 

§ 705. -Indictment 

An Indictment in a prosecution for a violation of the 
statute must allege every element entering into the of¬ 
fense. 

The rules as to indictments in criminal prosecu¬ 


tions usually apply with respect to an indictment 
in a prosecution for a violation of the statute. 18 
The indictment must expressly and distinctly al¬ 
lege every element entering into the offense as set 
forth in the statute. 14 Ordinarily, charging the 
offense in the language of the statute, 16 or sub¬ 
stantially in the language of the statute, 16 is suffi¬ 
cient. The indictment must show the interstate 
character of the offense, 17 even where the prose¬ 
cution is for a sale of the vehicle. 18 While it 
has been held that the fact that the vehicle was 
stolen must 19 or should 20 be alleged, there need 
be no direct averment that the vehicle was stolen. 21 
The indictment must sufficiently charge defendant 
with knowledge that the vehicle involved had been 
stolen 22 and it should also contain a specific de¬ 
scription of such vehicle. 28 

It is not necessary to set forth the particulars 
of the theft - 4 or any other matters which are not 
elements of the crime as defined by the statute. 25 
Thus, it is not necessary to allege the ownership 
of the motor vehicle 26 or the name of the person 
from whom it was stolen, 27 or the value thereof, 28 


7. TT S —Kellv v. IT S. riiprji 
D C —Whitaker v. Ilitl, 285 F 707. 

■52 App T> C 140. 27 ALII 051 
a U.S—Whitaker v. U S., 5 F 2d 
546. certiorari denied 46 S.Ct 25. 
260 ITS 560, 7ft LEd. 416 
D.C —-Whitaker v. Hitt. 285 F 707, 
52 App.PO 149, 27 ALU 051 

9. TT.S—Ponnv v IT. S., C OAVa, 
154 F 2d 629—McNallv v Hill. C. 
C A Pa., 69 F 2d 28. affirmed 55 S 
Ct. 24, 203 US. 121, 70 L Ed 238— 
Ventimiglia v Adcrhold, D C Oa , 
51 F 2d 3ft8—Loftus v. U. S., CCA. 
Ill., 46 F 2d 811. 

42 C J. p 1407 note 4. 

“Punishment,” in district through 
which motor vehicle has been trans¬ 
ported, refers to venue, and not place 
of punishment.—Cardigan v. White, 
C.C.A Kan, 18 F 2d 572, certiorari 
denied 47 S.Ct. 770, 274 U.S. 755, 71 
L.Ed. 1334. 

Either judicial district 

Where a stolen automobile is 
transported from a point in one state 
to a point in another state, the 
transportation in both states is in in¬ 
terstate commerce, and the crime is, 
therefore, committed in both states 
and in the respective federal judicial 
districts, and accused is subject to 
trial in either district.—Cardigan y. 
Biddle, C.C.A.Kan., 10 F.2d 444. 

10. U.S.—Penny v. U. S., C.C.A.Va., 
154 F.2d 629. 

11. U.S.— Ventimiglia v. Aderhold. 
D.C.Ga., 61 F.2d 308. 

12. U.S.—-Ventimiglia v. Aderhold, 
supra. 


13. US—Madsen v. U. S., C C.A. 
Kan. 16". F 2d 507 

4 2 C J p 14D7 note 7. 

14. ps—Hill v. Sanford, C C A Ga . 
131 F 2d 117, certiorari denied 62 
SCt 771. 318 US 771. 87 L Kd 
1113— .Ten os V. U. S., C C A.Mo., 19 
F 2d 316 

12 C J p 1407 nole 0 
Indictment held sufficient 
U.S --lies!in v U S, O.CA.Okl., 27 
F 2d 31 ft—Isbell v. U. S., C C.A. 
Okl , 26 F 2d 21 
42 C J. p 14 07 note 9 [a]. 

15. U.S - Robertson v. U S., C.C.A. 
Tex., 168 F 2d 204. 

16 . us—U.S v. Drexel, C C.A.N.T., 
56 F.2d 588. 

42 C.J p 1407 note 8. 

17 . u s —McNally v. Hill, C.C.A Fa., 
60 F.2d 38, affirmed 55 SCt. 24. 
203 IIS. 3 31, 79 LEd 238—David¬ 
son v. U. S., C.C A Mo , 61 F 2d 260. 

Formal or technical defect 

Fact that indictment, strictly con¬ 
strued, alleged that automobile had 
been transported, not that it was be¬ 
ing transported, in interstate com¬ 
merce, was held formal or technical 
rather than substantial defect.—IT. 
S. v. Drexel, C.C.A.N.Y., 56 F.2d 588. 

18. U S.—McNally v. Hill, C.C.A.Pa., 
69 F.2d 38, affirmed 55 S.Ct. 24, 293 
U.S. 131, 79 L.Ed. 238. 

Allegation in past tens* 

Fact that indictment for sale of 
stolen automobile charged, in past 
tense, that automobile had been 
transported in interstate commerce 
as though transportation had been 

850 


completed, was held, at most, mere 
technical defect not fatal tn court’s 
lunsdietlon—MtNally v Hill, supra. 
Indictment held insufficient 
US— Gnmsloy v. U. S , C C.A.Fla., 
50 F.2d 509. 

19. U.S — Jones v. TJ. S., C.C A.Mo , 
19 F.2d 316 

20. US— "Robertson v. U. S., C.C A. 
Tex, ICS F 2d 294. 

21. US—Abraham v. U. S, C.C.A. 
Okl., 15 F 2d 011. 

42 C.J. p 3 407 nole 12. 

22. U.S-Brooks v. IT S., SD, 45 
SCt. 345, 267 ITS. 432, 69 LEd. 
660, 37 A L R. 1107. 

42 C.J. p 1107 note 10 

23. U S —Tn re Edwards, C.C.A.Mo., 
106 F 2d 537. 

42 C J. p 1407 note 33. 

Description held sufficient 
U S —In re Edwards, supra. 

42 C.J. p 1407 note 11 La]. 

24. U.S.—Jones v. TJ. S., C C.A.Mo., 
19 F 2d 33 6—Abraham v. U. S., C. 
C A.Okl., 15 F.2d 911. 

25. U.S.—Foster v. U. S., C.C.A.Cal., 
4 F.2d 107. 

D.C.—Whitaker v. Hitt, 285 F. 797, 
62 App.D.C. 149, 27 A.L.R. 951. 

26. U.S.—Abraham v. U. S., C.C.A. 
Okl., 16 F.2d 911. 

42 C.J. p 1407 note 15. 

27. U.S.—Abraham v. U. S., supra 
■—Foster v. U. S., C C.A.Cal., 4 F.2d 
107. 

28. U.S.—Abraham v. U. S.. C.C.A. 
Cal., 15 F.2d 911—Whitaker v. U. 
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or describe the localities where the theft occurred, 29 
or the time when it occurred, 30 or the manner in 
which the vehicle was transported. 81 Since the 
transportation need not be for the purpose of en¬ 
gaging in commerce, such intent, likewise, need not 
be charged. 32 An indictment which alleges that 
defendant did “transport and cause to be trans¬ 
ported in interstate commerce” a stolen automo¬ 
bile is sufficient to cover the movement of the au¬ 
tomobile either under its own power or by carriage 
as freight, and is not defective for lack of par¬ 
ticularization. 83 

Issues, Proof, and variance . General rules usual¬ 
ly apply with respect to the issues, proof, and vari¬ 
ance. 34 

§ 706. - Evidence 

In a prosecution for a violation of the statute, the 
burden of proof is on the prosecution to establish all the 
essential elements of the offense beyond a reasonable 
doubt. 

In a prosecution for a violation of the statute, 
the burden of proof is on the prosecution to es¬ 
tablish all the essential elements of the offense. 35 
Thus, the burden is on the prosecution to prove 
the interstate character of the offense, 36 that the 
motor vehicle involved was stolen, 37 and that ac¬ 
cused knew it to be stolen at the time it was trans¬ 


ported in interstate or foreign commerce. 38 Where 
the indictment names the alleged owner of the ve¬ 
hicle, it is also essential for .the government Jo 
prove that that automobile was stolen from such 
owner as alleged. 39 

Possession of a stolen motor vehicle, under some 
circumstances, may raise a presumption or war¬ 
rant an inference of guilt. 40 Such a presumption 
is not one of law, 41 but one of fact. 42 It has beeq 
held that, although possession of a recently stolen 
motor vehicle may call for an explanation, 4 3 it i$ 
not necessary that the explanation should come 
from defendant, 44 since it may arise from evi¬ 
dence introduced by the prosecution, 46 or the tes¬ 
timony of defendant’s good character may rebut 
any possible inference of guilty knowledge whicji 
might otherwise arise from the possession. 46 

Admissibility . The rules regulating the admis¬ 
sion of evidence in criminal cases usually govern 
the admissibility of evidence. 47 Any competent 
evidence is admissible which tends to establish the 
knowledge of defendant that the car in question 
had been stolen. 48 

Weight and sufficiency . In order to warrant a 
conviction for the violation of the statute, the evi¬ 
dence must be sufficient to establish defendant’s 
guilt and all the essential elements of the offense 49 


S. 5 F 2d 546. certiorari denied 4 6 
S Ct 25, 269 U S 569, 70 L, Ed 416 
29. IT S —Abraham v. U. S.. C C.A 
Cal. 15 F 2d Mil- C.rnce v IT S. 
CCALa, 4 F 2d 658. certiorari de¬ 
nied 45 S Ct. 637, 268 U.S. 702, 69 
LEd. 1165. 


30. IT S - 

—Heglin v. U. 

s. 

CC 

!.A Okl., 

27 F 2d 

310—Abraham v. 

U. 

s, c.c 

A Okl., 

15 F 2d 911. 




31. U.S- 

—Hagan v. 

U. 

s., 

C.C A 

Kan., 9 

F.2d 562. 




33. U.S - 

—Hughes v. 

IT. 

s. 

C.C A. 


Okl., 4 F.2d 387, certiorari denied 
45 S.Ct. 511, 268 U.S. 692, G9 LM 
1160. 

33. U.S.—Hagan v. U. S., C.C.A. 
Kan., 9 F.2d 562. 563. 

34. Variance held trivial 

U.S.—U. S. v. Drexel, C.C.A.N.Y., 5G 
F 2d 588. 

35. U.S.—Cox v. U. S., C.C.A.Mo., 96 
F.2d 41. 

36. U.S.—Cox v. U. S., supra—Dav¬ 
idson v. U. S.. C.C.A.Mo., 61 F.2d 
260. 

Fart of Interstate commerce when re. 
ceived 

In prosecution for receiving stolen 
automobile moving in Interstate com¬ 
merce, burden was on government to 
show that car waa part of interstate 


commerce when received.—Wolf v. 
U S. CCAlnd, 30 F 2d 450. 

37. US—Abraham v. U S, C.C.A 
Okl , 15 F 2d 911. 

38. IT S — IT S. v. Vigorito, C.C.A. 
NY., f»7 F 2d 329, certiorari denied 
Vigorito v IT S., 54 S Ct. 373, 290 
IT S 705, 78 L. Ed 606—Abraham v. 
U. S., CCA.Okl., 15 F.2d 911. 

39. U.S.—Abraham v. U. S., supra. 

40. U.S.—U S. v. Di Carlo, C.C.A. 
N.Y., 64 F.2d 15—Drew v. U. S., 
C.C.A N.Y, 27 F.2d 715. 

Defendant’s possession after trans¬ 
it and in state of destination was 
held to warrant inference that de¬ 
fendant received and stored stolen 
car at end of interstate journey.— 
ir. S. v. Di Carlo, C.C.A.N.Y., 64 F. 
2d 15. 

Presumption grows weaker as time 
of possession recedes from time of 
original taking—Drew v. U. S., C. 
C A.N.Y., 27 F.2d 715. 

41. U.S.—McAdams v. U. S., C.C.A. 
Ark, 74 F.2d 37—U. S. v. Di Carlo, 
C.C.A.N.Y., 64 F 2d 15. 

42. U.S.—U. S. v. Di Carlo, supra— 
Drew v. U. S., C.C.A.N.Y., 27 F.2d 
715. 

43. U.S.—McAdams v. U. S., C.C.A. 
Ark., 74 F.2d 37. 

44. U.S.—McAdams v. U. S., supra. 
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45. XT S —McAdams v. U. S., supra. 

46. U S —McAdams v. U. S., supra. 

47. IJ S —Jeffers v. U. S.. CCA Fla., 
151 F.2d 587—U. S. v. Solowits, C 
CA Ind., 99 F.2d 714. 

Evidence held admissible 
IJS.—Baugh v. U S., CCA Idaho, 27 
F 2d 257, certiorari denied 49 S.Ct. 
34, 278 U.S. 639, 73 Ij Ed 554. 

48. U S.—IT S. v. Drexel, C C A.N.Y., 
56 F.2d 688. 

42 C J. p 1408 note 32. , 

49. U.S.—Cox v. U. S., {XCLA Mo., 9ft 

F 2d 41—McAdams v. U. S., C.C.^.’ 
Ark, 74 F.2d 37. ' ‘ 

42 C J p 1408 note 36. 

Evidence held sufficient 

(1) To sustain conviction general¬ 
ly—Madsen v. U. S., C.C,A.Kan., 165 
F 2d 507—Donaldson v. U. 8., C.C.A. 
Ill, 82 F.2d 680—McCloud v. U. S., 
CC.ATenn., 75 F,2d 576—U. S. v. 
Di Carlo, C.C.A.N.Y., 64 F.2d 15. 

(2) To sustain conviction for 
knowingly transporting stolen motor 
vehicle in interstate commerce.—Jef¬ 
fers v. U. S. t C.C,A.Fla, 151 F.2d 587 
—Carpenter v. tT. S., C.C.A Iowa, 113 
F.2d 692—U.' 9* v. golowitz, C.C.A. 
Ind., 99 F.2d 714—U. S. v. Brand, C. 
C.AN.Y., 79 F.2d 605, certiorari de¬ 
nied Brand v. U S., 66 S.Ct. 381, 296 
U.S. 656, 80 L.Ed. 466—Davidson v. 
,U. S., C.C.A.Mo., 61 y.2d 250—Isbel^ 
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beyond a reasonable doubt. The offenses may be 
'established by circumstantial evidence, 50 and intent 
to transport a stolen motor vehicle in interstate 
commerce, 51 or knowledge that it was stolen 52 
may be established by evidence of this nature. 

§ 707. — Questions of Law and Fact 

Generally, In trials for violation of a federal statute 
relating to the Interstate transportation, sale, or receipt 
of stolen motor vehicles, It is the province of the Jury to 
determine questions of fact. 

In accordance with general rules, in trials for 
violation of a federal statute relating to the inter¬ 
state transportation, sale, or receipt of stolen mo¬ 
tor vehicles, questions of fact ordinarily are for the 
jury, 53 and it is the province of the jury to de¬ 
termine the guilt or innocence of accused under 
the evidence. 54 Where there is sufficient evidence 
to sustain a verdict of guilty, it is not error to 
refuse to direct a verdict for defendants. 55 

§ 708. - Instructions 

In accordance with general rules, the court should 
give full and accurate Instructions applicable to the case. 


In accordance with general rules, the court 
should give full and accurate instructions applica¬ 
ble to the case, 56 but is not required to charge 
propositions, however correctly stated, unless the 
evidence before the jury justifies them. 67 The 
court should instruct the jury as to the essential 
elements of the offense charged, 58 but it is un¬ 
necessary to separate, distinguish, and emphasize 
each element of the offense. 59 Instructions as to 
the degree, quantity, or weight of evidence re¬ 
quired to convict 60 and the duty of the jury in 
weighing and considering the evidence 61 should be 
in accordance with the rules of law governing 
such questions. The court should not give in¬ 
structions which arc misleading, 62 but the charge 
is to be judged as a whole, and not by some in¬ 
cidental statement which, taken by itself, might be 
misleading. 63 Requested instructions are properly 
refused where they do not state the law correct-^ 
ly, 64 or where they unduly accentuate and give 
prominence to particular issues or defenses, 65 or 
where they are sufficiently covered by the other 
charges given. 66 


v. U. S.. CC.AOkl., 26 7 2d 24—IT. 
S. v. Adcock. D.C.Ky., 49 F.Supp. 351. 

(3) To sustain conviction for 
knowingly receiving stolen motor ve¬ 
hicle transported in interstate com¬ 
merce.—Jeffers v. U. S., CCA Fla. 
151 F.2d 587—Overby v. U. S.. C.C A. 
Ind., 23 F.2d 908. 

(4) To sustain conviction for aid¬ 
ing and abetting in commission of 
offense.—Kraus v. U. S., C.C.A.Mo., 
*7 F.2d 656. 

(5) To establish that motor vehicle 
was stolen.—Bruce v. U. S.. CC.A. 
Mo., 73 7.2d 972—Isbell v. U. S.. C.C. 
A.Okl., 26 F.2d 24. 

(6) To establish knowledge that 
vehicle was stolen.—U. S. v. Solo- 
witz, C C.A.Ind, 99 F.2d 714—Bruce 
v. U. S., supra—Niederluecke v U. 
S., C.C.A.Mo.. 47 F 2d 888—Loftus v. 
U. S.. C.C.A.I1I., 46 F 2d 841. 
Evidence held insufficient 

<1) To sustain conviction for 
knowingly transporting stolen motor 
vehicle in interstate commerce.—Cox 
v. U. S., C.C.A.Mo.. 96 F 2d 41—Car¬ 
michael v. U. S., C.C.A.Ill., 13 F.2d 
125. 

(2) To sustain conviction for 
knowingly receiving, concealing, sell¬ 
ing, etc., stolen motor vehicle trans¬ 
ported In interstate commerce—Mc¬ 
Cloud v. U. S.. C.C.A.Tenn., 75 7.2d 
576—Wolf V. U. S., C.C.A.lnd., 36 P. 
2d 450. 

BO. U.EU~U. S. v. Di Carlo, C.C.A. 

N.Y., 64 7.2d 15. 

Possession of automobile* 

Fact that defendant came into pos¬ 
session of automobiles shortly after 
they were stolen was circumstance to 


be considered by jury In connection 
with all other circumstance? in de¬ 
termining guilt or innocence—Mc¬ 
Adams v. U. S. p C.C.A.Ark , 74 F 2d 
37. 

I 61. ITS.—Bruce v. U. S., C.C.A Mo., 
73 F.2d 972. 

52. US —Bruce v. U. S., supra. 

53. US—Loftus v. U S. C C A Ill., 
46 F.2d 841—Drew v. U. S., C.C A. 
NY., 27 F 2d 715. 

42 C.J. p 1408 note 38. 

Questions held for jury 

(1) Whether accused had knowl¬ 
edge that motor vehicle was stolen 
—U. S. v. Solowitz, C C.A Ind , 99 F. 
2d 714—U. S. v. Vlgorito. C.CA.N.Y., 
67 F.2d 329, certiorari denied Vigori- 
to v. U. S.. 54 S,Ct. 373, 290 U.S. 705, 
78 LEd. 606—Baugh v. U. S., CCA 
Idaho, 27 F 2d 257, certiorari denied 
49 S.Ct. 34, 278 U.S. 639, 73 LEd. 554. 

(2) When stolen automobile ceased 
to be in interstate commerce.—Loftus 
v. U. S., C.C.A.Ill., 46 F.2d 841— 
Baugh v. U. S., supra. 

54. US—U. S. v. Di Carlo, C.C.A. 
N.Y, 64 F.2d 15—U. S. v. Drexel, 
C.C A N.Y., 56 F.2d 588—Lawrence 
v. U. S , C.C.A.Ill, 56 F.2d 555, cer¬ 
tiorari denied 52 S.Ct. 646, 286 U. 
S. 565, 76 LEd. 1297—Overby v. 
U. S., C.C.A.lnd., 23 F.2d 908—In¬ 
gram v. U. S.. C.C.A.Okl., 5 F.2d 
940. 

55. U.S.—Chapman v. U. S., C.C.A. 
Tex., 10 F.2d 124, certiorari denied 
46 S.Ct. 482, 271 U.S. 667, 70 L.Ed. 
1141. 

56. U.S.—McAdams v. U. S., C.C.A. 
Ark., 74 F.2d 37. 
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Instructions hold proper or not erro¬ 
neous 

U.S—Overby v. U. S., C.C.A.lnd., 23 
F 2d 908. 

42 C J. p 1408 note 42 la]. 

57. US—Grace v. U S., C.C.A.La., 
4 F.2d 658, certiorari denied 45 S. 
Ot. 637, 268 U.S. 702, 69 L.Ed. 1165. 

42 C J. p 1408 note 43 

58. Instructions held properly to de¬ 
fine offense of receiving a stolen au¬ 
tomobile.—-Winter v. U. S., C.C.A S. 
IX. 13 F.2d 53. 

59. U.S.—'Winter v. U. S., supra. 

00. Instructions held oorreot 

U.S.—Winter v. U. S , supra—Pearl- 
man v. U. S., C.C.A.Cal., 10 F.2d 
460. 

61. Instructions held proper or not 
erroneous 

U.S.—Winter v. U. S., C.C.A S D., 13 
F.2d 63—Pearlman v. U. S.. C.C.A. 
Cal., 10 F.2d 460—York v. U. S., C. 
C.A.Tenn., 299 F. 778. 

62. Instructions held not misleading 

U.S.—Kelly v. U. S., C.C.A.S.C., 277 
F. 405. 

63. U.S.—Kelly v. U. S., supra. 

64. U.S.—'Whitaker v. U. S., C.C.A. 
Cal., 6 F.2d 546, certiorari denied 
46 S.Ct. 25, 269 U.S. 569, 70 L.Ed. 
416. 

65. U.S.—Winter v. U. S., C.C.A.S.D., 
13 F.2d 53—Grace v. U. S., C.C.A. 
La., 4 F.2d 658, certiorari denied 45 
S.Ct. 637, 268 U.S. 702, 69 L.Ed. 
1165. 

66. U.S.—' Winter v. U. S., C.C.A.S.D., 
13 F.2d 53. 

42 C.J. p 1409 note 52, 
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Definition of terms. Where the court undertakes 
to define the terms used in the statute, it should give 
a correct definition. 67 

§ 709. -Verdict and Findings 

In a prosecution for violation of a federal statute re¬ 
lating to the Interstate transportation, sale, or receipt of 
stolen motor vehicles, general rules usually apply to the 
verdict. 

Where the jury return a general verdict of guilty, 
defendant is thereby convicted of all the acts charg¬ 
ed in the count, 68 and, if one of the acts so charged 
is such that accused could not be punished for it, 
as where he has already been convicted for its 
commission, the charge of such act may be ignored 
and treated as surplusage, and the verdict treated 
as one of guilty of the remainder of the acts charg¬ 
ed in the count. 69 Since the provisions define dis¬ 
tinct offenses, a verdict of guilty on a count charg¬ 
ing interstate transportation is not inconsistent with 
a verdict of guilty on another count of the indict¬ 
ment charging the selling, storing, or concealment 
of the same vehicle. 70 It is within the province of 
the court to have a verdict corrected to conform 
to the actual finding of the jury, either in open court 
or by allowing the jury to retire. 71 

§ 710 . -Judgment, Sentence, and Pun¬ 

ishment 

General rules usually apply as to the form and suffi¬ 
ciency of the sentence after conviction. 


§ 712 

General rules usually apply as to the form and 
sufficiency of the sentence after a conviction. 72 
Distinct and separate penalties are provided for 
each of the two offenses defined, 73 and either or 
both penalties may be inflicted on a person who 
is found guilty of both offenses. 74 Since there is 
no provision which prescribes the district or prison 
in which one convicted of its violation shall serve 
his sentence, such person may be sentenced to a 
federal penitentiary outside the districts in which 
the stolen vehicle was transported. 75 

§711. -Appeal and Error 

The review of a Judgment of conviction for violation 
of a federal statute relating to the interstate transporta¬ 
tion, sale, or receipt of a stolen motor vehicle Is governed 
by the general rules. 

A judgment will not be reversed for error which 
was not harmful or prejudicial to any substantial 
rights of accused. 76 Where the sentence of de¬ 
fendant is no greater than could have been imposed 
on the first count of an indictment, it is unneces¬ 
sary to inquire whether the evidence supports the 
verdict on the other counts. 77 

§ 712. Using Prohibited Way 

It may be an offense to violate regulations prohibiting 
the use of motor vehicles upon certain highways, park¬ 
ways, or streetB. 

It may be an offense to violate regulations pro¬ 
hibiting the use of motor vehicles upon certain 
highways, parkways, or streets. 78 


^67. IT S—Whitaker v U S. CCA 
Cal., 5 F 2d 546, certiorari denied 
46 SCt. 25, 269 U.S. 569, 70 L, Ed 
416. 

42 C J p 1400 note 63. 

68. U.S.—U. S. v. Hampden, D.C. 
Mich., 294 F. 345. 

69. U S.—IT S v. Hampden, supra. 
42 C.J. p 1409 note 55. 

70. U.S.—York v. U. S., C.C.A.Tenn, 
299 F. 778. 

71. U.S.—Grace v. U. S.. C C.A.La., 4 
F.2d 658, certiorari denied 45 S.Ct. 
637. 268 U.S. 702, 69 L Ed. 1165. 

'72. Stating or identifying crime 
An order of sentence, reciting title 
and number of case and date of or¬ 
der and stating that defendant was 
sentenced to be committed to attor¬ 
ney general's custody for conttne- 
ment in penitentiary for five years, 
was sufficient, even though not stat¬ 
ing or identifying crime of transport¬ 
ing stolen automobile for which sen¬ 
tence was entered.—In re Edwards, 
C.C.A.Mo., 106 F.2d 537. 

*73. U.S.—Jackson v. Hudspeth, C.C. 
A.Kan., Ill F.2d 128—U. S. v. 
Mathues, C.C.AJPa., 9 F.2d 913. 


74. U.S—Madsen v. U S.. C.C A. 
Kan . 1G5 F.2d 507—I,angston v. U. 
S, CCA Ark, 153 F 2d 8 40—Lind- 
Bay v. U. S., CCAOkl, 13 i F 2d 
960, certiorari denied 63 SCt 1316. 
319 U.S, 763, 87 L Ed 1711— Jnek- 
son v. Hudspeth, C C.A.Kan., Ill 
F.2d 128. 

42 C.J. p 1405 note 55. 

Sentence held not void or excessive 

While two counts of information, 
charging statutory offenses of trans¬ 
porting stolen automobile in inter¬ 
state commerce and receiving and 
concealing such automobile respec¬ 
tively, stated separate offenses, so 
that court should have imposed sepa¬ 
rate sentences on each count, single 
sentence of seven years* imprison¬ 
ment on both counts after plea of 
guilty was neither void nor exces¬ 
sive, and single sentence, not exceed¬ 
ing aggregate of permissible separate 
sentences, is valid.—Jackson v. 
Hudspeth, supra. 

75. U.S.— - Whitaker v. Biddle, D.C. 
Kan., 10 F.2d 372—TJ. S. v. Ma¬ 
thues, C-C.A.Pa., 9 F.2d 913. 

78. U.S.—Brooks v. U. S., S.D., 45 
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S.Ct. 345. 267 U.S. 432, 69 L.Ed. 
669, 37 A Lull. 1407. 

42 C J. p 1 409 note 63. 

77. US - Chapman v. U. S.. CCA. 
Tex., 10 F 2d 124, certiorari denied 
46 S.Ct. 482, 271 1J S. 667, 70 L. 
Ed. 1141. 

78. N Y.—People v. UnFrontz, 69 N. 
Y.S 2d 614, 188 MJse. 989 

l*a—Commonwealth v. Kennedy, 195 
A. 770, 129 1'a.Super. 149. 

42 C.J. p 1409 note 65. 

Exclusion, of tow truck* from park¬ 
way 

(1) The regulation of park com¬ 
missioner that no towing should be 
done upon a parkway except that in 
case of breakdown a disabled ve¬ 
hicle might be towed to nearest exit 
but only by tow truck acting under 
permit from commissioner is pre¬ 
sumptively valid and does not .con¬ 
travene vehicle and traffic law, and 
is reasonable.—People v. LaFrantz, 
69 N.Y.S.2d 614, 188 Misc. 989. 

(2) The soctions of the traffic reg¬ 
ulations which prohibited generally 
use of parkways by commercial ve¬ 
hicles and transaction of unlicensed 
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§ 713 

§713. Wrongful Removal of Parts 

Under some statutes, it is an offense, unlawfully and 
without authority from the owner, to remove from a 
motor vehicle certain specified parts thereof, or any other 
part or parts attached to the motor vehicle which are 
necessary In the use, control, repair, or operation thereof. 

Under some statutes, it is a penal offense for one, 
maliciously or willfully or with intent to steal and 
without authority from the owner, to remove from 
a motor vehicle certain specified parts thereof, or 
any other part or parts attached to the motor ve¬ 
hicle which are necessary in the use, control, re¬ 
pair, or operation thereof. 79 Such a statute has 
been held not superseded by, or in conflict with, 
another statute which forbids the willful breaking 
of, injury to, or tampering with, the parts of a 
motor vehicle, 80 as it is manifest that parts of a 
car may be broken, injured, and tampered with 
without being removed. 81 An information, under 
such a statute, which charges the removal of any 
of those things specifically named therein need not 
allege that such property was necessary to the 


use, control, repair, or operation of the motor ve¬ 
hicle, 82 but such an allegation is only necessary 
where the property taken is some part of the au¬ 
tomobile which is not specifically mentioned in 
the statute. 83 

§714. Other Offenses 

a. Parking 

b. Right of way 

c. Stop signs or signals 

d. Miscellaneous 

a. Parking 

It is an offense, under some statutes or ordinances, ter 
violate regulations with respect to parking motor vehicles 
upon the highways and streets. 

It is an offense, under some statutes or ordi¬ 
nances, to violate regulations with respect to park¬ 
ing motor vehicles upon the highways and streets. 84 
While such an offense has been held not to be a 
“crime” in the strict sense of the term, 85 it may be 


business upon parkways are required 
to be rend in conjunction with the 
section relating to towing and pro¬ 
jecting articles, and the subdivision 
of the traffic regulations providing 
that, in case of breakdown, a dis¬ 
abled vehicle may be towed to the 
nearest park exit, included by neces¬ 
sary implication permission for op¬ 
eration of a towing truck to and 
from the nearest exit, and subdivi¬ 
sion providing that no person shall 
operate in a park a vehicle contain¬ 
ing an object projecting or hanging 
outside or on top thereof, did not 
negative the implication—People v. 
Mann, 48 N.E 2d 274, 290 N.Y. 89. 

Use held not criminal 

Unauthorized use of another’s 
motor vehicle on premises formerly 
public way is not criminal.—Com¬ 
monwealth v. Clancy, 158 N.E. 758, 
261 Mass. 345. 

79. Tex—Eakens v. State, 7 S.W.2d 
84, 110 Tex.Cr 5. 

Larceny of motor vehicle or acces¬ 
sories see Larceny § 4 
Taking accessories without consent 
of owner see supra S 700. 

A lienholder has been held not an 
owner under the statute.—Cano v. 
State, 16 S.W.2d 626. 112 Tex.Cr. 181. 

Affidavit held eufflclent 

Ohio.—Hanus ▼. State, 163 N.E. 583. 
30 Ohio App. 87. 

issues, proof, and variance 

Evidence of removal of lug holding 
spare tire was erroneously admitted 
as variance with allegation charging 
attempt to remove fastenings of au¬ 
tomobile wheel.—Eakens v. State, 7 
B.W.2d 84. 110 Tex.Cr. 5. 


80. Tex— Dufflfld v State. 282 SW 

807, 103 Tex Or. 631—Acton v. 

State. 282 SW 805. 104 Tex Or 75. 

Tampering with parts of motor ve¬ 
hicle see supra § 673. 

81. Tex.—Acton v. State, supra. 

82. Tex —Eakens v. State, 7 S W 2d 
84. 110 Tex Or. 5. 

42 C.J. p 1410 note 73. 

83. Tex—Eakens v State, supra— 
Aeton v State, 282 S W. 805, 104 
Tex Or. 75. 

84. Del—State v. Shaw, 192 A. 610, 
8 W \V Harr 352. 

Ill—City of Chicago v Crane, 49 N. 

E.2d 802. 319 Ill App 623. 

N.J—England v Township Commit¬ 
tee of Millburn, 5 A.2d 782, 122 N. 
J Law 462. 

Pa.—Commonwealth v. Leavitt, 36 
PaDist. & Co 126, 31 MunLR. 91 
—Commonwealth v. Hill, Quar. 
Sess , 18 Wash Co 185. 

Highways in incorporated cities and 
towns 

A motorist, who parked automobile 
upon public highway within residen¬ 
tial district of incorporated town 
with unobstructed width of only 
thirteen feet upon main traveled por¬ 
tion of highway, was guilty of stat¬ 
utory offense of parking automobile 
without leaving unobstructed width 
of fifteen feet upon main traveled 
portion of highway as against con¬ 
tention that statutory prohibition did 
not apply to highways in incorporat¬ 
ed cities and towns.—State v. Shaw, 
192 A. 610, 8 W.W.Harr., Del., 352. 
Particular regulations 

(1) Double parking.—People v. 
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Baxter. 32 NY.S2d 320. motion de¬ 
nied 32 NT.S2d 325, affirmed 36 N. 
YS 2d 1020, 178 Mi sc 625, appeal dis¬ 
missed 37 N Y.S.2d 489, 264 App.Div. 
961. 

(2) Parking for purpose of selling 
and delivering goods to consumer.— 
England v. Township Committee of 
Millburn, 5 A.2d 782, 122 N J.Law 
462. 

(3) Parking in loading zone.—Peo¬ 
ple v. Baxter, supra 

(4) Farking meters.—People v. 
Aokert, 63 N.Y.S.2d 118. 187 Misc. 67 
—People v. Baxter, supra. 

(5) Restrieting parking time.— 
State v. Sweeney, 5 A.2d 41, 90 N.H. 
127. 

(6) All-night parking—Common¬ 
wealth v. Hanley, 34 Pa.Dist. & Co. 
492, 31 Mun.L.R. 156. 

Defenses 

(1) Violation of ordinance prohib¬ 
iting double parking by others was 
no justification or defense on part of 
motorist who had double-parked in 
violation of ordinance, where there 
was no evidence that other violators 
were not tagged—People v. Baxter, 
32 N.Y.S.2d 320, motion denied 32 N. 
Y.S.2d 325, affirmed 36 N.Y.S.2d 1020, 
178 Misc. 625, appeal dismissed 37 N. 
Y.S.2d 489, 264 App.Div. 961. 

(2) The alleged fact that double 
parking by defendant did not inter¬ 
fere with use of highway was not a 
defense in prosecution for violation 
of double parking ordinance.—People 
v. Baxter, supra. 

85. N.Y.—People v. Lewis, 8 N.Y.S. 
2d 508, 167 Misc. 138—Breland v. 
Gray, 37 N.Y.S.2d 23L 



61 C.J.S, 


MOTOR VEHICLES 


§ 71 i 


punishable by a fine or imprisonment, or both. 86 
Sach statutes or ordinances have usually been held 
valid and enforceable 87 provided they are not un¬ 
reasonable. 88 General rules apply as to the con¬ 
struction of such statutes and ordinances. 86 

Intent or guilty knowledge. Whether or not in¬ 
tent or guilty knowledge is an essential clement 
of the offense depends on the terms of the par¬ 
ticular statute or ordinance involved and its pur¬ 
pose and design, 90 and, under some statutes or or¬ 
dinances, intent or guilty knowledge is not an ele¬ 
ment of the offense. 91 


Persons liable . The owner of a motor vehicle 
is liable for a violation of a parking regulation, 92 
even though he did not park or permit parking of 
the motor vehicle. 93 Public officials, 96 such as a 
probation officer, 96 have been held not exempt from 
liability for a violation of such a regulation. 

Prosecution . In the absence of special statu¬ 
tory provisions, general rules usually apply in a 
prosecution for a violation of a parking regula¬ 
tion 96 with respect to the charge or complaint, 97 
presumptions, 98 and, likewise such general rules 


86. N.Y.—People v. Dewis, 3 N.Y.S. 
2d 508. 167 Misc. 139. 

87. 111.— City of Chicago v. McKin¬ 
ley. 176 NR. 261. 344 Ill. 297. 

Mass.-—Common wealth v. Ober, 189 
N E. 601, 286 Mass. 25. 

Validity of parking regulations gen¬ 
erally see supra 5 28. 

Posting of signs 

Under some statutes, a municipal 
ordinance with respect to parking is 
not binding and enforceable uni* ss 
signs are posted in accordance with 
statute. 

Pa—Commonwealth v. Hanley, 34 
Pa Dust & Co 492, 31 Mun E.R. 156 
—Commonwealth v. Moore, Quar. 
Sess , 46 Dauph Co. 217. 

Vt —State v. Noyes. 180 A. 893, 107 
Vt 441. 

Publication 

Publication In pamphlet, among 
pioccedings of city council for the 
month, of ordinance limiting parking 
time of automobiles upon eity streets 
was hold not to comply with statute, 
so us to authorize conviction for vio¬ 
lations of ordinance.—City of Dos 
Moines V. Miller, 259 N.W. 205, 219 
Iowa 632. 

88. Ill—City of Chicago v. McKin¬ 
ley. 176 NE. 261, 344 Ill. 297. 

Iowa.--Hrodkey v. Sioux City, 291 N. 
VY r 171, 229 Iowa 1291, modified on 
other grounds 296 N.W. 352, 229 
Iowa 1291. 

Ohio—Burke v. Cincinnati, 27 Ohio 
N.P,N.S., 689. 

Ordinance held not reasonable 

Ill —Haggenjos v. City of Chicago, 
168 N.E 661, 336 Ill. 673. 

09. Ill.—Ilaggenjos v. City of Chi¬ 
cago, supra. 

Pa—Commonwealth v. Moore, Quar. 

Sess., 46 Dauph.Co. 217. 

Ordinary meaning of words 
Ill.—Haggenjos v. City of Chicago, 
168 N.E. 661, 336 Ill. 573. 

20. Cal.—People v. Forbath, 42 P.2d 
108, 5 CaI.App.2d Supp. 767. 

Mass.—Commonwealth v. Ober, 189 
N.E. 601, 286 Mass. 25. 

■91. Mass.—Commonwealth v. Ober, 
supra. 

.N.Y.—People v. Baxter, 32 N.Y.S.2d 


320, motion denied 32 N.Y.S 2d 325. 
affirmed 36 N Y S 2d 1020, 178 Misc 
625, appeal dismissed 37 N.Y S 2d 
489, 264 App Div 961. 

92. Ill—City of Chicago v. Crane, 
49 N.E.2d 802, 319 Ill App. 623. 

93. Ill.—City of Chicago v. Crane, 
supra. 

94. N.Y —City of Rochester v. Tut- 
ty. 6 N.Y S 2d 975, 169 Misc. 358. 

Deputy sheriff 

In prosecution for violation of 
traffic ordinance as to parking of ve¬ 
hicles, fact tlmt defendant \vus dep¬ 
uty sheriff and used automobile on 
olficlal business and that no other 
parking facilities were afforded for 
the ear was held no defense, where 
defendant was civil deputy, not on 
police duty, and there was no emer¬ 
gency and he parked car upon street 
for personal convenience—People v. 
Schwartz. 192 N.E G88, 265 N.Y. 310. 

95. N.Y.—City of Rochester v Tut- 
ty, 6 N Y.S 2d 975, 169 Misc. 358. 

96. Pa—Commonwealth v. Hess, 43 
Pa.Dist. & Co 353. 57 Montg. 391, 
33 Mun.L.R. 33. 

Jurisdiction 

(1) Where, after ticket was at¬ 
tached to automobile for parking 

Inear hydrant, a complaint wras filed, 
a warrant issued, and owner of auto¬ 
mobile was taken on the warrant and 
appeared in trial of the case, court 
had Jurisdiction of owner—City of 
Chicago v. Crane, 49 N.E.2d 802, 319 
Ill App. 623. 

(2) Where warrants under which 

motorist was arrested at night for 
violation of parking ordinances were 
valid warrants for execution except 
in tho nighttime or on Sunday, the 
city court acquired jurisdiction of 
the person of the motorist when he 
was brought before the court 
charged with infractions of the park¬ 
ing ordinance, regardless of tho le¬ 
gality of the arrest, and, hence, tho 
manner of the arrest did not affect 
the validity of motorist’s trial and 
convictions.—People v. Baxter, 36 N. 
Y.S.2d 1020, 178 Misc. 625, appeal 
dismissed 37 N.Y.S.2d 489, 264 App. I 
Div. 961. I 


(3) The traffic magistrate's court 
could proceed against motorist 
charged with parking in violation of 
traffic regulations adopted by poluo 
commissioner, under provision of 
city charter authorizing commission¬ 
er to make such rules for conduct of 
ttafllo as he may doom neecssarv — 
People v Simon, 60 N Y S 2d 740, 186 
Misc 1019. 

Matters not considered 

In prosecution for violating double- 
parking ordinance, whether double 
parking interfered with traffic as n 
fact is not a question for court to 
consider—People v. Baxter, 32 N.Y. 
R 2d 320. motion denied 32 N Y R 2d 
325. affirmed 36 N Y R 2d 1020, 178 
Miss 625, appeal dismissed 37 N Y.S 
2d 489, 264 App Div. 961. 

97. Complaint held sufficient 

Ind—Knincx v Citv of Indianapolis, 

68 N E 2d 515, 22* Ind. 506. 
Complaint held insufficient 
Vt.—State v. Noyes, 180 A. 893. 107 

Vt. 441. 

Warrant held Insufficient 

NO—State v. Smith, 189 S.E. 509, 

211 N.O. 206. 

98. Particular presumptions 

(1) Tho statutory prims facie pre¬ 
sumption that legistered owner of 
illegally parked motor vehicle was 
person who parked It is valid.—Peo¬ 
ple v. Tdgman, 100 P.2d 370, 38 Cal. 
App 2d Supp. 773. 

(2) In prosecution for violation of 
traffic regulation in parking over¬ 
time, proof that automobile in ques¬ 
tion wras found parked at the time 
and places charged for the length of 
time charged in the complaint, and 
that defendant was the licensed own¬ 
er of such automobile made out a 
prima facie case for conviction, be¬ 
cause. In the absence of proof to the 
contrary, it would be presumed that 
the automobile was controlled by de¬ 
fendant, and that he personally vio¬ 
lated the regulation.—People v. Ru¬ 
bin, 31 N.E 2d 501. 284 N.Y. 392. 

(3) Parking signs erected along 
public streets are presumed to be 

I lawfully maintained.—City of Ro- 
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apply with respect to burden of proof," weight and 
sufficiency of the evidence, 1 and review.* 

b. Bight of Way 

It may be an offense, under some statutes or ordi¬ 
nances, for an operator of a motor vehicle to violate reg¬ 
ulations as to the right of way. 

It may be an offense, under some statutes or ordi¬ 


nances, for an operator of a motor vehicle to vio¬ 
late regulations as to the right of way, 8 such as 
a right of way to which pedestrians are entitled 
under particular conditions. 4 In the absence of 
special statutory provisions, general rules usually 
apply in a prosecution for a violation of a right 
of way regulation, 5 as with respect to the charge 
or complaint, 6 and the evidence. 7 


Chester v. Tutty, 6 N.Y.S.2d 975, 169 
Misc. 358. 

90. Burden on defendant 

(1) Defendant, charged with park¬ 
ing in violation of traffic regulation 
adopted by police commissioner pur¬ 
suant to proclamations issued by 
chief city magistrate, who claimed 
that no fine could be imposed under 
last two of three proclamations be¬ 
cause of failure to recite that major¬ 
ity of magistrates consented to proc¬ 
lamations, was required to prove that 
such proclamations were not in fact 
consented to by majority of city 
magistrates.—People v. Simon, 60 N. 
Y.S.2d 740. 186 Misc. 1049. 

(2) In proceeding for violation of 
automobile parking regulation, it was 
held that on introduction of evidence 
of ownership and illegal parking 
prosecution may rest on presumption 
of guilt, making it incumbent on de¬ 
fendant to produce evidence thut 
would negative presumption, since 
presumptions need not always be 
provided for by statute —People v. 
Marchetti, 276 N.Y.S. 708, 154 Misc. 
147. 

Knowledge or Intent 

In prosecution for overtime park¬ 
ing under ordinance, people were 
held not required to prove that reg¬ 
istered owner knew of ordinance or 
consciously intended to permit viola¬ 
tion thereof.—People v. Forbath. 42 
F.2d 108, 6 Cal.App.2d Supp. 767. 

1. Ill.—City of Chicago v. Crane, 49 
N.E.2d 802, 319 lll.App. 623. 

Pa—Commonwealth v. Smith, 60 Pa 
Dist. & Co. 620, 39 Berks Co. 289- 
Commonwealth v. Foreman Co., 
89 nttsb.Leg.J. 231. 

R.I.—State v. Morgan, 48 A.2d 248, 
72 R.I. 101. 

Bvldence held sufficient to sustain 
conviction 

Ohio.—Burke ▼. Cincinnati, 27 Ohio 
N.P..N.S., 589. 

Bvldenoe held insufficient to show 
violation of regulation 
N.Y.—People on Complaint of Flah¬ 
erty v. Registered Owner of Motor 
Vehicle Bearing License 6Y-1809 
NY., 297 N.Y.S. 174, 162 Misc. 928. 

2. Mo.—City of Clayton v. Nemours, 
164 S.W.2d 935, 237 Mo.App. 167. 

RI.—State v. Morgan, 48 A.2d 248, 
72 R.I. 101. 

Direoting acquittal error 

In prosecution for violation of city 
parking ordinance, wherein parties 


filed stipulation showing that defend¬ 
ant’s automobile remained parked 
upon streets longer than allowed by 
law, and ordinance provided that 
ownership of automobile should be 
prima fucie evidence of owner’s au¬ 
thority or permission to violate ordi¬ 
nance, directing an acquittal was er¬ 
ror—Commonwealth v. Kroger, 122 S. 
W.2d 1006, 276 Ky. 20. 

3. Ohio—City of Columbus V. Ra¬ 
der. App., 78 N E.2d 424. 

Danger of collision 

As respects question when one 
must yield right of way. questions 
of right of way arise between two 
users of highway only when there 
is danger of a collision between them 
if both proceed on their respective 
ways \nthout delay.—People v. Mc- 
Larhlan, 93 P.2d 280, 36 Cal.App.2d 
Supp. 754. 

Intersection 

Motorist has statutory right of 
way at intersection only if he is 
driving in a lawful manner at time 
of entering Intersection, and motorist 
could not be convicted of violating 
ordinance for failure to yield right 
of way to automobile which ap¬ 
proached from right but which en¬ 
tered intersection to left of center 
and thus was not proceeding in a 
lawful manner.—City of Columbus v. 
Rader, Ohio App. ( 78 N.E.2d 424. 
Statute held not to state criminal 
offense 

Ind—Hargis v. State, 44 N.E 2d 307, 
220 Ind 429. 

Iowa—State v. Bright, 7 N.W.2d 9, 
232 Iowa 1087. 

4. Cal.—People v. McLachlan, 93 P. 
2d 280, 36 Cal App.2d Supp. 754. 

“Right of way” construed 
The term “right of way,” as used 
in statute requiring vehicles turning 
right or left to yield right of way to 
pedestrians lawfully within intersec¬ 
tion or adjacent to crosswalk, does 
not refer to a duty which pedestrian 
must exercise but something which 
may be waived.—People v. Noland, 
189 P.2d 84. 83 Cal.App.2d Supp. 819. 
Crosswalk 

The statute providing that a mo¬ 
torist shall yield right of way to pe¬ 
destrian on crosswalk does not re¬ 
quire motorist to stop before enter¬ 
ing crosswalk In all cases, but mo¬ 
torist must stop whenever necessary 
to discharge his duty, and, when pe¬ 
destrian crossing roadway on cross- 
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walk is so far from path of an ap¬ 
proaching automobile and proceeding 
in such manner that no interference 
between them is reasonably to be ex¬ 
pected, motorist need not wait as re¬ 
spects his duty under statute to yield 
the right of wav, and need not antic¬ 
ipate that pedestrian will suddenly 
change his mind and reverse his 
course of travel, In absence of cir¬ 
cumstances reasonably suggesting 
such a course, as respects his duty 
under statute to yield right of way. 
—People v. McLachlan, 93 P.2d 280, 
36 Cal App.2d Supp. 754 

5. Cal —People v. McLachlan, supra* 
Nature of proceeding 

Proceeding charging motorist with 
failure to yield right of way to Are 
apparatus was hold not a criminal 
action so as to preclude member of 
Are department from serving process 
under statute restricting right ta 
serve process to a criminal action 
arising un<h*r laws relating to Ares 
and extinguishment thereof and to 
Are perils—People, on Complaint of 
Timmins v. Springer, 10 N.Y.S.2d 136, 
170 Misc. 554. 

Jurisdiction 

Where defendant appeared In per¬ 
son and by counsel in proceeding 
wherein he was charged with failure 
to yield right of way to Arc appara¬ 
tus and to drive to position parallel' 
and close to curb, jurisdiction at¬ 
tached and it could not later be ques¬ 
tioned.—People, on Complaint of 
Timmins v. Springer, supra. 
Judgment of oonvlctlou reversed 
Ohio—City of Columbus v. Rader, 
App., 78 N.E.2d 424. 

Review 

Colo—Cooper v. City and County of 
Denver, 143 P.2d 1019, 111 Colo. 
540. 

6. Ind.—Hargis v. State, 44 N.E 2d? 
307, 220 Ind. 429. 

Ohio.—City of Columbus v. Rader, 
App., 78 N.E.2d 424. 

Affidavit held lnsuffloleat 

Ind.—Hargis v. State, 44 N.E.2d 307,. 
220 Ind. 429. 

Issues, proof, and variance 

Colo.—Cooper v. City and County of 
Denver, 143 P.2d 1022, 111 Colo. 
637—Cooper v. City and County of 
Denver, 143 P.2d 1019, 111 Colo. 
540. 

7. Burden of proof 

Ohio.—City of Columbus v. Rader* 
App., 78 N.E*.2d 424. 
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c. Stop Signs or Signals 

It Is an offenses under some statutes or ordinances! 
for an operator of a motor vehicle to violate regulations 
with respect to stop signs or signals. 

It is an offense, under some statutes or ordi¬ 
nances, for an operator of a motor vehicle to vio¬ 
late regulations with respect to stop signs or sig¬ 
nals. 8 In the absence of special statutory provi¬ 
sions, general rules usually apply in a prosecution 
for such an offense, 9 as with respect to the infor¬ 


mation or complaint, 10 evidence, 11 and punish¬ 
ment. 12 

d. Miscellaneous 

Regulations with respect to other offenses relating to 
motor vehicles have been considered by the courts, and 
particular conduct has been held to constitute or not to 
constitute a violation thereof. 

In addition to the offenses, as considered supra 
§ 596 et seq, there have been cases relating to oth¬ 
er offenses involving motor vehicles. 13 Thus, there 


Evidence held sufficient to sustain 
conviction. 

Colo —Cooper v. City and County of 
Denver, 143 I\2d 1010, 111 Colo. 
540. 

N.Y.—People, on Complaint of Tim¬ 
mins v. Springer, 10 N Y.S 2d 136, 
170 Misc. 554. 

8. Cal.—People v Selbares, 107 P.2d 
506, 41 Cal App 2d Supp 962. 
N.Y.—-People v. Ubcrtini. B1NYS 2d 
62. 182 Misc 634—People v Lind¬ 
ner. 234 N Y.S 89. 133 Mise 728. 
Pa—Commonwealth v. Smith. 57 Pa. 
Dist. & Co 306—Commonwealth v. 
Wagner, yuar.Sess., 58 Montg.Co. 
108. 

Absence of traffic 

Motorist driving through intersec¬ 
tion without stopping at slop sign 
as required by ordinance \ Jointed the 
ordinance, although uncontradicted 
evidence showed that there was no 
traffic in intersection or moving to¬ 
ward it or in Sight that could he reg¬ 
ulated or endangered, where ordi¬ 
nance made it motorist's imperative 
duty to bring automobile to full stop 
irrespective of traffic —City of Dos 
Moines v. Pugh, 2 N W.2d 7G4, 231 
Iowa 1283. 

Ambulance 

Ordinance requiring all except po¬ 
lice ond Are department vehicles to 
stop at street intersections where red 
light is showing was held applicable 
to ambulance driven in response to 
emergency call, it being immaterial 
that street upon whuh ambulance 
was driven was designated as part 
of state highway system.—Thompson 
v. City of Memphis, 66 S.W.2d 990, 
167 Tenn. 75. 

Erection of proper signs 

(1) Under some statutes, a regula¬ 
tion is not enforceable where proper 
stop signs have not been erected,— 
Commonwealth v. Bieber, 44 Pa.Dist. 
& Co. 193, 58 Montg.Co. 53, 56 York 
Leg.Rec. 6—Commonwealth v. Spang, 
33 Pa.Dist. & Co. 641, 30 Mun.L R. 
191. 

(2) Sign held properly erected for 
daytime driving.—Commonwealth v. 
Bieber, supra. 

Operation of signal 

Where city officials in control of 
mechanically operated traffic control 
signal operated by city in public 


street determined that it should he 
operated for only a part of each day, 
a motorist who drove past signal at 
a time when officials determined that 
it should not be In operation could 
not be convicted for failure to stop, 
notwithstanding semaphore arm of 
signal directed him to “Stop," it ap¬ 
pearing that signal was controlled 
by an electric clock and deviations 
from established schedule could be 
attributed only to some mechanical 
defect or irregularity in control 
mechanism.—People v. Selbares, 107 
P.2d 506, 41 Cal App.2d Supp. 962. 

9. Commencement of proceedings 

Prosecution for driving thrarugh 
stop sign in violation of ordinance 
was not “comnuneed” by summons 
which was handed to defendant for 
purpose of notifying him that he had 
violated an ordinance hut was com¬ 
menced by information filed in mu¬ 
nicipal court, ns against contention 
that action was comini need by sum¬ 
mons which was a malicious threat 
to extort money from defendant, un¬ 
der pretense of acting in an official 
capacity and that municipal court 
acquired no jurisdiction—City of 
Des Moines v. Pugh, 2 N.W.2d 754, 
231 Iowa 1283. 

Jurisdiction 

Since prohibited passing of traffic 
signal was misdemeanor, it was held 
not triable in city magistrate’s court 
—People v. Lindner, 234 N.Y.S. 89, 
133 Misc. 728. 

10. N.Y.—People v. Lindner, supra. 
Ohio.—Village of Englewood v. Pet¬ 
tis, 30 Ohio N.P..N.S., 491. 

Information held not fatally defec¬ 
tive 

Information charging violation of 
ordinance bv driving through stop 
sign, entitled “city of Des Moines,“ 
and having directly underneath the 
words “State of Iowa" was not fa¬ 
tally defective as Joining both city 
of Des Moines and state as plaintiffs 
and in alleging the violation of both 
the ordinance and statute and as 
violating constitutional provision 
that style of all process shall be “the 
State of Iowa" and that all prosecu¬ 
tions shall be conducted in name and 
by authority of the state —City of j 
Des Moines v. Pugh, 2 N.W.2d 754, j 
231 Iowa 1283. 1 


information or oomplaint hold in¬ 
sufficient 

Pa.—Commonwealth v. Smith. 57 Pa. 
Dist. & Co. 396—Commonwealth v. 
Fox, 52 Pa.Dist. & Co. 618, 49 Lane. 
L Rev. 225—Commonwealth v. Ben¬ 
nett, 32 Pa Dist. & Co. 542. 

11. Iowa—Cl tv of Des Moines v. 
Pugh, 2 N.W.2d 754, 231 Iowa 1283. 

Pa —Commonwealth v. Wagner, 

Quar SesH , 58 Montg.Co. 108. 
Admissibility 

In prosecution for failure to stop 
at stop sign, evidence that defendant 
was driving fifty nnle& per hour for 
a distance of two blocks before he 
reached stop sign was competent as 
tending to show commission of crime 
charged -■ -reople v. Wedge, 48 N.E. 
2d 943, 383 Ill 217. 

Evidence held sufficient to sustain 
conviction 

Til —People v. Wedge, supra 
Iowa —State v. Wilson. 269 N.W. 205. 
222 Iowa 572. 

N.Y-People v Ubertini, 51 N.Y.S 
2d 62, 182 Misc. 634. 

Evidence held insufficient to sustain 
conviction 

Okl —Black v. City of Pawhuska, 287 
P. 737, 47 Okl Or. 23. 

12. Fine held excessive 

N Y —People v. Ubertini, 51 N.Y.S. 
2d 62, 182 Misc. 634. 

13. Changing name on operator’s 
permit 

DC—Dorsey v. Peak, 24 F.2d 892, 
58 App.D.C. 64. 

Frand In application for registration 
or certificate of title 

(1) Statute making it a felony to 
fraudulently use a false or fictitious 
name in making application for reg¬ 
istration of a vehicle or a certifi¬ 
cate of title was intended not only 
to protect sellers of automobile, but 
also to enable police to trace from 
license plate the true owner of an 
automobile, and word “fraudulent" 
was inserted so that persons who ha¬ 
bitually use a fixed pseudonym would 
not be guilty of a felony, and was 
intended to require proof that ac¬ 
cused gave wrong name with bad 
motive, so that the mere use of a 
name other than own does not of it- 
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have been cases involving the violation of regula¬ 
tions with respect to advertising, 14 noise, 15 width 16 
or equipment 17 or inspection 18 of motor vehicles, 
the occupancy of the driver’s seat, 19 starting, stop¬ 
ping, or turning of motor vehicles, 20 or setting in 


motion or interfering with a parked vehicle with¬ 
out the authority of the driver, 21 and the emis¬ 
sion of smoke, gas, or other substances. 2,2 

It is also an offense, under some statutes or ordi- 


self make out prima facie case of 
bad motive.—State v. Bland, 73 P.2d 
964, 93 Utah 384. 

(2) Use of fictitious name on ap¬ 
plication for automobile registration 
was held fraudulent, and punishable 
under statute prohibiting such prac¬ 
tice, even though accused used such 
name in business and private affairs, 
where accused did not state in appli¬ 
cation for initial license that name 
he gave was of same person as was 
real name which was on list of re¬ 
voked licenses, and where accused 
gave incorrect address and falsely 
stated his license had never been re¬ 
voked.—State v. Llbrizzi, 188 A. 511, 
14 N.J.Misc. 904. 

(3) Evidence held insufficient to 
sustain conviction.—State v. Bland, 
supra. 

Pedestrians orossing road against 

signal 

Cal.—People v. Hawkins, 124 P.2d 

691, 61 Cal.App.2d Supp. 779. 

Tires without serial numbers 

(1) Provision of statute prohibit¬ 
ing possession and sale of motor ve¬ 
hicle tires on which manufacturer’s 
number has been destroyed has been 
held within police power, and not 
unconstitutional.—Star Square Auto 
Supply Co. v. Gerk, 30 S.W.2d 447. 
325 Mo. 9G8. 

(2) In a prosecution for possessing 
automobile tires on which numbers 
had been mutilated, instruction that, 
if accused kept automobile tire in 
possession with knowledge of muti¬ 
lation of serial number, he would 
bo guilty, was held not erroneous.— 
Hall v. State, 286 S.VV. 1026, 171 Ark. 
787. 

14. N.T.—People v. Railway Exp. 

Agency, 67 N Y H 2d 732, 188 Misc 

342, affirmed 77 N E 2d 13, 297 N.Y. 

703, reargument denied 77 N E 2d 

794, 297 N.Y. 783. 

Authority to adopt 

Traffic regulation of city providing 
that no person shall operate, or cause 
to be operated, upon any street, an 
advertising vehicle except whore ve¬ 
hicles are engaged in usual business 
of owner and not mainly for adver¬ 
tising, was within authority of police 
commissioner to adopt under charter 
provision giving police commissioner 
power to regulate movement of ve¬ 
hicular traffic for convenience of 
public and for proper protection of 
human life and health.—People v. 
Railway Exp. Agency, supra. 


Regulation held not unreasonable 

Neb—State v. Hind, 10 N.W.2d 258, 
143 Neb. 470. 

N.Y.—People v. Railway Exp. Agen¬ 
cy, 67 N.Y.S.2d 732, 188 Misc. 342, 
affirmed 77 N E.2d 13, 297 N.Y. 703, 
reargument denied 77 N.E.2d 794, 
297 N.Y. 783. 

Burden of proof 

Where city ordinance prohibited 
operation of advertising vehicles up¬ 
on city streets, but excluded from 
prohibition vehicles being operated in 
usual business or regular work of 
owner, when not used primarily for 
advertising purposes, it was incum¬ 
bent on state to establish by evidence 
that defendant was not within the 
exclusionary portion of ordinance.— 
State v. Hind, 10 N.W.2d 268, 143 
Neb. 479. 

15. Muffler cutout 

Refusal to submit issue of lack of 
criminal intent and guilty knowledge 
in driving automobile with muftler 
cutout, and charge to convict if de¬ 
fendant drove car with cutout, was 
held error under evidence.—Kellum v. 
State, 7 S W.2d 1078, 110 Tex.Cr. 260. 
Amplifying device 

Ordinance prohibiting use or oper¬ 
ation of amplifying device in front 
or outside of, or in or through, win¬ 
dow of any building, “place," or 
premises, without license, was held 
inapplicable to vehicle in motion.— 
People v. Weisblatt, 258 N.Y.S. 687, 
144 Misc. 297. 

16. NY.—People v. Bedell, 167 N. 
E. 619, 251 N.Y. 415. 

17. Pa.—Commonwealth v. Zehner, 
21 Pa.Dist & Co. 123 — Common¬ 
wealth v. Freed, 20 Pa Dist. & Co. 
298—Commonwealth v. Horawitz, 
19 Papist. & Co. 150, 43 Lanc.L. 
Rev. 347. 

Brakes see supra § 640. 
blights see supra § 608. 

Mirrors 

Pa.—Commonwealth v. Horawitz, su¬ 
pra. 

18. Failure to display Inspection 
sticker 

Pa.—Commonwealth v. Gilroy, 40 Pa. 
Dist. & Co. 566 

It Is not an offense for an official 
inspection station licensee to refuse 
to turn over his certificate of ap¬ 
pointment and all Inspection stickers 
to the secretary of revenue, on the 
latter's arbitrary demand; and a 
summary conviction for such an of- 
; tense will be reversed on appeal, es- 
| pecially where it Is apparent that the 
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secretary’s revocation of defendant's 
license was improper.—Common¬ 
wealth v. Price, 39 Pa.Dist. & Co. 133, 
2 Monroe L.R. 87. 

19. Ohio.—Hoffman v. City of Cin¬ 
cinnati. 14 Ohio Supp. 12. 

Construction 

Ordinance prohibiting the occu¬ 
pancy of driver’s seat of a vehicle in 
such a manner as to interfere with 
proper control thereof is a criminal 
ordinance, and must be strictly, yet 
reasonably, construed, and the mcro 
presence of four persons in front 
seat of automobile does not consti¬ 
tute a violation of ordinance prohib¬ 
iting ocupancy of driver’s seat in 
such a manner as to interfere with 
proper control of vehicle—Hoffman 
v. City of Cincinnati, supra. 

30. Ohio—State v. Saam, Com.Pl., 
75 N.E 2d 824. 

Information 

Tex — Johnson v. State, 73 S.W.2d 
853, 126 Tex Or. 389. 

Evidence held sufficient 

Ohio —State v. Saam, Com.Pl, 75 

N E 2d 824 

31. NY.—People v. Propp, 31 N E 2d 
915, 284 N.Y. 491 

Okl.—Lepley v. State. 103 P 2d 568, 
69 Okl Cr. 379, 146 ALU. 1323. 
Statute held not violated 

(1) Where defendant used her au¬ 
tomobile to push complainant’s 
parked automobile sufficient distance 
to leave pathway leading from street 
curb to door of defendant’s residence 
unobstructed, and brakes on com¬ 
plainant’s automobile were not re¬ 
leased by defendant, defendant could 
not be convicted for violating statute 
providing that no person shall set 
any vehicle in motion without au¬ 
thority of driver, since complainant's 
automobile was not set in "motion" 
within the statute.—People v. Propp, 
31 N.E.2d 915, 284 N.Y. 491. 

(2) If title to automobile has not 
passed under conditional sales con¬ 
tract, no force was us<d by seller’s 
agent In securing possession of the 
automobile, und seller was owner of 
the automobile, agent could not be 
found guilty of statutory offense of 
interfering with standing vehicle be¬ 
cause of taking possession of auto¬ 
mobile parked in the street by buyer. 
—Lepley v. State. 103 P.2d 668, 69 
Okl.Cr. 379, 146 A.L.R. 1323. 

33. Evidence held insufficient to 
■ufrtaia conviction. 

N.C.—State v. Yates. 179 S.E. 756, 
208 N.C. 194. 



Cl C.J.S. 


MOTOR VEHICLES 


nances, to hang on to, or ride on the outside or 
rear end of, any motor vehicle; 23 to refuse to com¬ 
ply with the directions or orders of a police offi¬ 


§ 715 

cer; 24 or to sell a motor vehicle on which iden¬ 
tification marks or numbers have been destroyed, 
removed, covered, altered, or defaced. 25 . 


XH. GARAGE KEEFERS, REPAIRMEN, VEHICLE LIVERYMEN, AND FILLING STATIONS 

A. IN GENERAL 


§715. Definitions 

A garage is a building In which motor vehicles are 
stored and cared for; and it is public or private accord¬ 
ingly as It is or Is not maintained for the accommodation 
of the public. A parking lot is a lot on which the busi¬ 
ness of parking automobiles for short periods of time in 
an open-air location is carried on for the accommodation 
of the public. 

A garage is a building in which motor vehicles 
arc stored and cared for. 26 


A public garage is a building in which for com¬ 
pensation motor vehicles are stored primarily for 
safe-keeping and not merely as an incident to being 
repaired. 27 A public service station, in the auto¬ 
mobile business, is a place at which the public is 
served with automobile supplies and repairs. 28 

A prwatc garage is a structure or building kept 
for the storage of motorcars by the owners, or cer¬ 
tain other persons, but not for the general public. 29 


83. Pa—DeGregorio v. Malloy, 52 A. 
2d 195, 356 Pa. 511—Harris v Seia- 
Vitch, 9 A.2d 375, 336 Pa. 294 

24. Mass.—Commonwealth v Flax, 
156 NE. 19, 259 Mass 117. 

Pa—Commonwealth v Wagner, 

Quar Sees., 58 Monte Co 108. 

42 C.J. i> 1353 note 11. 

Information 

Iowa—State v. Bethards, 32 N.W 2d 
769. 

Evidence 

Mass—Commonwealth v. Flax, 156 
NE 19, 259 Mass 117. 

Instructions 

Mass —Commonwealth v. Flax, su¬ 
pra. 

25. Pa—Commonwealth v. Unhrich, 
16 A.2d 737, 142 Pa Super 591 

Possession of such vehicle sec supra 

§ 688 . 

Secret number 

The legislature, In enacting stat¬ 
ute making sale of automobile on 
which manufacturer’s serial number 
or engine number has been destroyed, 
removed, covered, altered, or defaced, 
with knowledge thereof, a felony, had 
in mind the numbers that prominent¬ 
ly appear on engine and doorjamb of 
an automobile, which are universally 
used by those engaged in automobile 
business and by motor vehicle bu¬ 
reaus, and did not intend to include 
a number secretly placed on obscure 
part of an automobile for purpose of 
aiding in detection of theft —Com¬ 
monwealth v. Unkrlch, supra. 
Agent 

Export merchant who in good 
faith, as agent for foreign customer, 
purchased automobile, the motor 
number of which was altered for ex¬ 
port purposes, did not violate statute 
prohibiting “sale" of motor vehicle 
whose original engine number has 
been altered, since merchant acted as 
agent in purchasing the automobile, 
and there was no “sale" by him to 


customer within meaning of statute 
—People, on Complaint of Shanley, v 
Stowers, 19 N.Y S 2d 921, 259 App. 
Div. 528. 

Evidence held insufficient to sustain 
conviction 

Pa—Commonwealth v. Unkrich, 16 
A.2d 737, 142 Pa Super 591. 

20. Md-Legum v Carlin, 177 A 
287, ] 68 Md. 191, 99 A LU 536— 
Montgomery County Motor Co v 
State. 127 A. 637, 638, 117 Md 232 
Warehouse as including garage see 
the C J.S title Warehousemen and 
Safe Depositaries § 1, also 67 C.J. 
p 443 note 27. 

Whether garage is barn, stable, out¬ 
house, outbuilding, or other build¬ 
ing designated in restrictive cove¬ 
nant m deed see Deeds §S 164 c 

(3). 166. 

Other definitions 

(1) A place for the care and stor¬ 
age of motor vehicles and in which 
they are kept for hire—-dTimes v 
State. 200 S.W. 378, 82 Tex Cr. 512— 
38 C J. p 73 note 2. 

(2) A modern substitute for the 
ancient livery stable 

Md.—Legum v. Carlin, 177 A. 287, 168 
Md. 191, 99 A.L.R. 536—Corpus 

Juris quoted in Montgomery Coun¬ 
ty Motor Co. v State, 127 A. 637, 
638, 147 Md. 232 

W.Va.—Corpus Juris quoted In Short 
v. City of Bluefleld, 160 S E. 562, 
•563, 111 W.Va. 75. 

27 C.J. p 1107 note 19. 

(3) A stable for the storage of 
automobiles or other horseless ve¬ 
hicles. 

Md.—Legum v. Carlin, supra—Cor¬ 
pus Juris quoted la Montgomery 
County Motor Co. v. State, 127 A. 
637, 638, 147 Md. 232. 

W.Va.—Corpus Juris quoted in Short 
v. City of Bluefleld, 160 S.E. 662, 
563, 111 W.Va. 75. 

27 C.J. p 1107 note 20. 
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(4) A station at which motor cars 
can be sheltered, stored, repaired, 
cleaned, and made ready for use, 
also, a place for private storage of a 
motor car. a stable for motor cars. 
Tex—Woods v. Kiersky, Com.App., 

14 S.W.2d 825, 828. 

WV'i —Short v. City of Bluefleld, 160 
SE 562. 563. Ill WVa. 76. 

38 CM. p 73 note 2 [a] (3). 

(5) Additional definitions—Short 
v. City of Bluefleld, supra—38 CJ p 
73 note 2 la] (1), (2)—58 C.J. p 1313 
note 4 [a] (1). 

Stable is distinguishable in that 
the word, as ordinarily used, carries 
the idea not only of a building, but 
also of the presence of domestic ani¬ 
mals.—Rivorhank Improvement Co. 
v. Bancroft, 95 N.E. 216, 209 Mass. 
217. 34 L.11A..NS.. 730, Ann Cas. 

1912B 450—58 C J. p 1313 note 4 [a] 

O). 

Outbuilding similar to bam distin¬ 
guished 

In \ lew of the purposes to which 
I it is put and its many physical char¬ 
acteristics dissimilar to those of a 
barn, a garage is not an outbuilding 
similar to a barn, although it has 
some physical characteristics similar 
to those of a barn.—Kasch v. Joock- 
el, 165 N.E. 366, 30 Ohio App. 404. 
Oarage is not public highway 
NY.—Blake v. Salmonson, 67 N.Y.S. 
2d 607. 188 Mlsc. 97. 

27. W.Va.—Short v. City of Blue- 
flcld, 160 S.E. 562, 111 W.Va. 75. 
Livery stable compared and distin¬ 
guished see Livery-Stable Keepers 
8 1 . 

What constitutes public garage with¬ 
in restrictive covenant in deed see 
Deeds 5 166 a. 

88. Pa.—Carney v. Penn Oil Co., 140 
A. 133, 135. 291 Pa. 371. 

89. Tex.—Woods v. Kiersky, Com. 
App#, 14 S.W.2d 825. 

50 C.J. p 371 note 82. 
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A parking lot is a lot on which the business of 
parking automobiles temporarily is conducted for 
a stipulated rental; 30 and the parking-lot business 
is the business carried on for the accommodation 
of the public, in providing parking and specialized 
service facilities for automobiles, for short periods 
of time, in an open-air location. 31 

A garage keeper is one whose business it is to 
keep automobiles for hire or to keep them stored 
ready for use or orders. 32 

§ 716. Power to Regulate 

The business of conducting or operating a public 
garage or a gasoline filling station is subject to regula¬ 
tion under the police power, as is also the business of 
renting automobiles without drivers. 

Notwithstanding some authority to the con¬ 
trary, 33 the business of conducting or operating a 
public garage is considered peculiarly the subject 
of regulation under the police power 34 of the 
state, 35 or the police power granted to a munici¬ 
pality by constitution 36 or statute. 37 So too, the 
well-known inconveniences and unusual hazards 
to the public attending the operation of gasoline 
filling stations render them peculiarly subject to 
regulation under the police power. 38 

Renting motor vehicles without drivers. There 
is authority both for the view that automobiles lured 
out without drivers are dedicated to public use so 
as to be subject to regulation 36 and for the view 
that the business of leasing motor vehicles with¬ 


out drivers to selected customers is not affected 
with a public interest and the property so employed 
is not amenable to legislative regulation and con¬ 
trol, in the exercise of the police power of the 
state, in respect of its productivity for the owner's 
private uses. 40 

A municipality is considered to have power to 
make reasonable regulations of such business 41 in 
so far as it is conducted within the limits, and on 
the streets, of the municipality; 42 and its power 
in this respect is not dependent on the operation of 
the automobiles as common carriers. 43 It has been 
held that the police power of a municipality in this 
respect is limited only by the extent of the public 
need for regulation in the promotion of peace, safe¬ 
ty, and morals. 44 

Use of streets by 7vreckcr cars . A home-rule city 
has power to prohibit the use of its streets by the 
owners of wrecker vehicles and their employees 
for the purpose of towing wrecked automobiles* 
clearing wreckage off the streets, and soliciting such 
business and that of repairing wrecked automo¬ 
biles. 45 

§717. Statutory and Local Regulations in 
General 

Statutes and ordinances authorizing municipal dis¬ 
tricts to acquire parking spaces to serve the public, pro¬ 
hibiting the parking or operation of private wrecker 
cars at or near the scene of an automobile accident, or 
regulating the business of renting automobiles to bfr 
driven by the lessees are considered valid. 


Other definition* 

N..T.—Trainer v. Calef, 126 A. 307, 96 
N.J.Eq. 671. 

30. La.—State v. Gruber. 10 So.2d 
899. 201 La. 1068. 

Public parking 1 place 1* a kind of 

garage, and is sometimes referred to 
as an open-air garage.—Scully v. 
Massey, 17 Pa.Dist. & Co. 363. 

31. Colo.—Bedford v. Johnson, 78 P. 
2d 373. 102 Colo. 203. 

32. Md.—Legum v. Carlin, 177 A. 
287, 168 Md. 191, 99 A.L.H. 536— 
Corpus Juris quoted in Montgom¬ 
ery County Motor Co. v. State, 127 
A. 637, 638, 147 Md 232 

27 C.J. p 1107 note 21—38 C.J. p 73 
note 6%. 

33. N.Y.—Hotter v. Schwab, 213 N.Y. 
S. 669, 126 Misc. 289. 

34. Cal.—Parker v. Colburn, 236 P. 
921, 196 Cal. 169. 

Mass.—Storer v. Downey, 102 N.E. 
321. 215 Mass. 273. 

36. U.S —Texas Co. v. City of Tam¬ 
pa, C.C.A.Fla., 100 F.2d 347. 

38. Cal.—Parker v. Colburn, 236 P. 
921, 196 Cal. 169. 

37. N.J.—Ninth Street Imp. Co. v. 


Ocean City, 100 A. 568, 90 N.J.Law 
106. 

Municipal regulation of private ga¬ 
rage see the CJS title Municipal 
Corporations § 264, also 43 C J. p 
377 notes 43-45 

38. U.S.—Texas Co v. City of Tam¬ 
pa, C.C.A.Fla., 100 F.2d 347. 

Ark.—Van Hovenbtrg v Iloleman, 
114 S \V.2d 718, 201 Ark. 370. 

N.C—Sliuford v. Town of Waynes- 
ville, 198 SE. 585. 214 N C. 135. 

Ohio.—State ex rel Standard Oil Co 
v. Combs, 194 N.E 875, 129 Ohio 
St. 251. 

Tex.—City of San Antonio v. Humble 
Oil & Refining Co , Clv.App,, 27 S. 
W.2d 8G8, error dismissed. 

Municipal regulation see infra | 776. 

39. Ohio.—Allen v. City of Cincin¬ 
nati, 174 N.E. 795, 37 Ohio App 
339. 

4a Pa.—Hertz v. Drivurself Sta¬ 
tions v. Sigglns, 58 A.2d 464, 359 
Pa. 25. 

41. Ohio.—Hodge Drive-It-Yourself 
Co. v. City of Cincinnati, 175 N.E. 
196, 123 Ohio St. 284, 77 A.L.R. 889, 
affirmed 52 S.Ct. 144, 284 U.S, 335, 
76 L.Ed. 323. 


Or.—Covey Drive Yourself & Garage 
v. City of Portland, 70 P.2d 566, 157 
Or. 117. 

Tex.—Gonusa v. City of Houston, 
Clv.App, 10 S W 2d 772. 

37 C.J. p 231 note 40 [a]—42 C.J. P 
694 notes 13, 14. 

42. Tex.—City of Corpus Christ I v. 
Texas Driverless Co., Civ App, 187 
S.\V.2d 607, affirmed in part and re¬ 
versed in part on other grounds 190 
S.W.2d 484, 144 Tex. 288. 

Maxim nm fares 

Home-rule city has authority to 
regulate maximum fares to be 
charged by operators of driverless 
automobile business.—City of Corpus 
Christl v. Texas Driverless Co., su¬ 
pra. 

43. Ohio.—Hodge Drive-It-Yourself 
Co. v. City of Cincinnati, 175 N.E. 
196, 123 Ohio St. 284. 77 A.L.R. 889, 
affirmed 52 S.Ct. 144, 284 U.S. 335, 
76 L.Ed. 323. 

44. Ohio.—Hodge Drive-It-Yourselfi 
Co. v. City of Cincinnati, supra. 

45. Tex.—City of Dallas v. Harris* 
Clv.App., 157 S.W.2d 710, error re¬ 
fused. 
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Statutes and ordinances held valid include those 
which classify separately, for purposes of regu¬ 
lation, automobiles kept and used for the purpose 
of renting them without drivers, 46 require the own¬ 
ers of such automobiles to submit them for inspec¬ 
tion, 47 make the owner liable for damages caused 
by the operation of the vehicle to the same extent 
as the operator would have been liable if he had 
also been the owner of the vehicle, 48 or require 
the owner to file or deposit an insurance policy, 
surety bond, or cash security, covering the les¬ 
see’s liability, up to a certain amount, for dam¬ 
ages caused by his negligent operation of the ve¬ 
hicle. 49 However, a statute requiring the filing 
of a bond or insurance policy has been held invalid 
where it is applicable only in cities and there are 
in the state many villages which arc as large as, or 
are larger than, many cities; 50 and, in the ab¬ 
sence of statutory authority therefor, an ordinance 
which requires the bailor of an automobile for hire 
to obtain an insurance policy, providing for the pay¬ 
ment of any final judgment for damages resulting 
from the negligent operation of the car by the 
bailee, the subrogation of the judgment creditor 
to the bailor’s rights against insurer, and the abro¬ 
gation of the rules and stipulations of the policy 
as a defense to an action on the policy by any other 
person, is invalid as an attempt to change the law 
on the subject of a bailor’s liability, without stat¬ 
utory authority therefor. 51 

Other measures held valid include legislation au¬ 
thorizing the acquisition by municipal districts of 
parking spaces to serve the public, 52 a statute au¬ 
thorizing municipalities to regulate the use of pub¬ 
lic garages, 53 an ordinance relating to the remov¬ 


al of a motor vehicle abandoned on the street and 
providing for recovery of the vehicle by the owner 
on the payment of storage charges, 64 and ordi¬ 
nances providing for police towing of wrecked au¬ 
tomobiles and prohibiting a private person from 
doing such towing with a wrecker car, or driving 
a wrecker car to, or parking it at or near, the scene 
of an automobile accident, or soliciting business 
connected with the wreck on the streets or side¬ 
walks in the vicinity. 65 Also, an ordinance limiting 
the number of automobiles that may be kept in a 
building occupied for living quarters, 56 or prohibit¬ 
ing the use of streets for the purpose of carrying 
on the business of selling or bartering of automo¬ 
biles, or their storage on the streets, 57 has been held 
not invalid. A statute empowering a city to reg¬ 
ulate filling stations is invalid where it is in con¬ 
flict with constitutional provisions, 58 and an ordi¬ 
nance regulating the location of motor vehicle junk 
yards has been said to be not valid as an exercise 
of the police power unless there is an obvious and 
real connection between the location of such yards 
and one or more of the purposes for which the 
police power may be applied. 59 

§ 718. Licenses and Taxes 

A person engaged in the business of maintaining and 
operating a public garage, parking lot, trailer camp, 
automobile repair shop, or gasoline filling station, or in the 
business of renting motor vehicles without drivers, must 
comply with valid requirements in respect of obtaining 
a license and paying a fee or tax. 

Valid requirements, imposed by statute or ordi¬ 
nance, in respect of obtaining a license and pay¬ 
ing a fee or tax must be complied with by a person 
engaged in the business of maintaining and operat¬ 
ing a public garage, 00 a garage wherein motor 


46. Ohio—Hodge Drive-It-Yourself 
Co. v. City of Cincinnati, 175 N E. 
196, 123 Ohio St. 284, 77 ALK 889, 
aflirmed 52 S.Ct. 144, 284 U.S. 335. 
76 LEd. 323. 

Licenses and certificates of public 
convenience see infra 5 718. 

47. Or.—Covey Drive Yourself & Ga¬ 
rage v. City of Portland, 70 r.2d 
566, 157 Or. 117. 

48. Conn—Connelly v. Deconlnck, 
155 A. 231. 113 Conn. 237. 

49. Colo.—Driverless Car Co. v. 
Armstrong, 14 P.2d 1098, 91 Colo. 
334. 

Or.—Covey Drive Yourself & Garage 
v. City of Portland, 70 P.2d 566. 167 
Or. 117. 

42 C.J. P 712 note 73. 

Xn Texas 

(1) There Is a holding to the con¬ 
trary.—Genusa v. City of Houston, 
Clv.App., 10 S.W.2d 772. 

(2) However, in a subsequent case 


supporting the text rule, the court 
expressly declined to subscribe lo 
the correctness of the prior holding 
—City of Corpus Christ! v Texas 
Driverless Co, 190 S.W.2d 484, 114 
Tex. 288. 

60. Wis -—Watts v. Rent-A-Ford Co., 
23-6 N W 521, 237 N.W. 276, 205 
Wis 140. 

51. Ill.—Rockford v. Nolan, 146 N.E. 
5C4, 316 111 60. 

52. Cal—City of Whittier v. Dixon, 
151 P.2d 5, 24 Cal.2d 664. 

53. Ill.—City of Chicago v Ren Al- 
pert, Inc., 13 N.E.2d 987, 368 Ill. 
282. 

54. Ark.—Means v. American Equi¬ 
table Assur. Co., 52 S.W.2d 737, 1S6 
Ark. 83. 

55. Tex.—Llegl v. City of San An¬ 
tonio, Civ.App., 207 S.W.2d 441— 
City of Dallas v. Harris, Civ.App., 
157 S.W.2d 710, error refused. 
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58. Mo.—Rellorivc Inv. Co. v. Kan¬ 
sas City, 13 S W 2d 628, 321 Mo. 
969. 

Vehicles not containing fuel, etc. 

Ordinance prohibiting storage of 
automobiles in buildinKs used for 
living quarters was held not void for 
failure to exclude vehicles not con¬ 
taining fud, lubricants, or electrical 
equipment.—Bellerive Inv. Co. v. 
Kansas City, supra. 

57. Ohio—Plummer v. Village of 
Swanton, 15 N.E.2d 349, 133 Ohio 
St. 623. 

58. Ga—Reynolds v. Brosnan, 154 
S E. 264, 170 Ga. 773. 

Municipal regulations of filling sta¬ 
tions see infra § 775. 

59. Vt.—Vermont Salvage Corpora¬ 
tion v. Village of St. Johnsbury, 34 
A.2d 188, 113 Vt 341. 

60. Miss —Lawrence v Middleton, 
60 So. 130, 103 Miss. 173. 

38 C.J. P 76 note 59. 
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vehicles are housed 61 or repaired 62 for compensa¬ 
tion, an open-air parking lot, 68 a trailer camp or 
park, 64 an automobile repair shop, 65 a wrecker, 66 
or the business of renting motor vehicles on a 
drive-it-yoursclf basis; 67 and this is also true of 


valid statutory requirements of licenses and fees or 
taxes which are applicable to gasoline filling sta¬ 
tions 68 or automotive service stations; 69 but it is, 
of course, otherwise in respect of requirements 
which are invalid 70 or inapplicable. 71 A statute of 


Requirement of permit from city 
oounoil 

Cal.—Parker v. Colburn, 236 P. 921, 
196 Cal. 169. 

Ordinance held authorised 

Ill.—City of Chicago v. Ben Alpert, 
Inc., 13 N.E.2d 987. 3-68 Ill. 282. 

61* Va.—Commonwealth v. Whiting: 

Oil Co., 187 S.E. 498, 167 Va. 73. 
Statute held uot invalid 
Va.—Commonwealth v. Whiting Oil 
Co., supra. 

Statute exempting rural garages held 

not unconstitutional 

Oa.—Milliron v. Harrison, 166 S.E. 

231, 176 Ga. 764, 84 A.L.R. 1142. 
Storage warehouse 

A statute requiring a license for 
the operation of a storage warehouse 
does not apply to the "live storage" 
of motor vehicles kept by their own¬ 
ers for frequent use, but does apply 
to "dead storage" or "winter stor¬ 
age" of such vehicles, and one hous¬ 
ing cars both for use and for winter 
storage must comply with the statute 
before continuing winter storage — 
In re Wegner, 210 N.W. 986, 60 S D. 
683. 

62. N.C.—State v. Elkins, 122 SE 
289. 187 N.C. 533. 

38 C J. p 76 note 59 Ta] (3). 

63. Pa—City and County of Phila¬ 
delphia v. Samuels, 12 A.2d 79, 338 
Pa. 321. 

66 . Ky—White v. City of Richmond, 
169 S.W.2d 315, 293 Ky. 477. 

Consent of owners of nearby prop¬ 
erty 

The owners of automobile trailer 
camp in city, if they had not ac¬ 
quired vested rights prior to enact¬ 
ment of provision of city ordinance 
requiring consent of sixty-five per 
cent of property owners within six 
hundred feet of camp as prerequisite 
to granting of license for camp, 
would be subject to that provision.— 
Cady v. City of Detroit. 286 N.W. 805. 
289 Mich. 499, appeal dismissed 60 
S.Ct. 470, 309 U.S. 620, 84 L.Ed. 984. 

68 . Da.—Hughes v. S. B. Hicks Mo¬ 
tor Co., 1 La.App. 85. 

Tenn.—Knoxville Motor Co. v. Ken¬ 
nedy, 55 S.W.2d 265, 165 Tenn. 412 
—Stockwell v. Halley, 229 S.W. 382, 
144 Tenn. 49. 

66 . N.J.—Librizzi v. Plunkett, 1'6 A. 
2d 280, 126 N.J.Law 17. 

Xiiosusss must have requisite fitness 
and qualifications 
N.J.—-Librizzi v. Plunkett, supra. 

Refusal of renewal of lloenee may 
be based on a violation of any provi- { 


sions of the ordinance; but where 
the ordinance, although requiring 
that applicant certify whether he 
has ever been convicted of a felony 
or misdemeanor or a violation of the 
ordinance, does not lay down a def¬ 
inite disqualification in event of prior 
commission of crime, denial of appli¬ 
cation on Rround that applicant has a 
criminal record is arbitrary.—Libriz¬ 
zi v. Plunkett, supra. 

67. Colo —Herbertson v. Cruse, 170 
P 2d 631, 115 Colo. 274. 

Ky—Hertz Prnurself Stations v. 
City of Louisville, 172 S W.2d 207, 
294 Ky. 568, 147 A L.U 306 
Md—Baughman v. Storretl Operat¬ 
ing Service. 173 A 38, 167 Md. 50. 
Ordinances held valid 
Ky—Hertz Drlvurself Stations v. 
City of Louisville, 172 S W 2d 207, 
294 Ky. 568. 147 A L.R 306. 

Or—Covey Drive Yourself & Oarage 
v. City of Portland, 70 P.2d 566, 
157 Or. 117. 

Tex—San Antonio v. Besteiro, Civ. 
App , 209 S.W. 472. 

Ordinance held not unconstitutional 

Ohio—Allen v. City of Cincinnati, 
174 NK 795, 37 Ohio App. 339. 

68. U S.—Fox v. Standard Oil Co. of 
New Jersey, W Va , 55 SOt. 333. 
294 U.S 87, 79 L Ed 780, rehear¬ 
ing denied 55 S Ct. 511, 294 U.S. 
732, 79 L Ed 1261. 

Ala—Williams v Pugh, 129 So. 792, 
24 Ala App 57—State v. TT G Fain 
Service Station, 124 So 119, 23 Ala. 
App. 239, certiorari denied 124 So. 
121, 220 Ala 55. 

Ind.—Midwestern Petroleum Corpo¬ 
ration v. State Board of Tax 
Com'rs, 187 N.E 8S2, 206 lnd. 688, 
rehearing denied 191 N.E. 153, 206 
Ind. 688. 

Tenn—Gulf Refining Co v. Graham, 
300 S.W 564, 156 Tenn. 2-65. 
Applicability of ehain-store taxes to 
gasoline filling stations see Li¬ 
censes § 30 d (4). 

Municipal requirements see infra I 
776. 

Proper exercise of police power 

Wih —State v. Common Council of 
City of Racine, 230 N.W. 70, 201 
Wis. 435. 

Revocation of license upheld 

Mass.—Hanauer v. State Fire Mar¬ 
shal, 171 N.E. 428, 271 Mass. 506 
—St. James Building Corporation 
v. Foote, 157 N.E. 629, 260 Mass. 
548. 

Statute authorising storage without 
lioense 

A statute providing that crude pe- 
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troleum or any of its products may 
be stored in detached and properly 
ventilated buildings specially adapt¬ 
ed to the purpose, and surrounded by 
an embankment constructed so as 
effectually to prevent the overflow of 
the petroleum or any of Its products, 
and, if less than a specified number 
of feet from other buildings, they 
must be separated therefrom by a 
stone wall of specified dimensions, 
has been held to authorize the erec¬ 
tion of a Ailing station without a li¬ 
cense, the underground gasoline stor¬ 
age tanks being regarded as "build¬ 
ings" within the meaning of the stat¬ 
ute, and. under such statute, it has 
been held not necessary to separate 
gasoline tanks less than the specified 
distance apart by a stone wall, the 
latter requirement referring only to 
the protection of outside property, 
and the fact that the owner of the 
property involved had mistakenly ap¬ 
plied for a license would not estop 
him from proceeding with the con¬ 
struction of a station without a li¬ 
cense.—Faulkner v. City of Keene, 
155 A. 195. 85 N.H. 147. 

69. U S.—Maxwell v. Shell Eastern 
Petroleum Products, CCAN.f!, 90 
F.2d 39, certiorari denied Shell 
Eastern Petroleum Products v. 
Maxwell, 68 S Ct. 34, 302 U.S. 715, 
82 L.Ed. 552. 

70. Ill —Rockford v. Nolan, 146 N.E. 
564, 316 Ill. 60. 

Ordinance not authorized by statute 

111.—Rockford v. Nolan, supra. 

Xn NeW York 

(1) Jt was stated generally, in one 
case, that the police power cannot be 
asserted for purpose of licensing 
public garages — HofTcr v. Schwab, 
213 N.Y.S. 659, 126 Misc. 289. 

(2) In a later case, however, it 
was held that owner of licensed ga¬ 
rage may maintain action to enjoin 
unlawful operation of open-air park¬ 
ing space for more than five cars in 
a restricted district to detriment of 
plaintiffs business.—Seidman & Sons 
v. Tilrose Camp Operating Co., 274 
N.Y.S. 606, 153 Misc. 510. 

71. Colo.—Armstrong v. Denver 
Saunders System Co., 268 P. 976, 
84 Colo. 138. 

Tex.—Yellow Cab Co. v. Pengllly, 
Civ.App., 11 S.W.2d 560. 

38 C.J. p 76 note 59 [a] (4). 
Provision expressly made inapplica¬ 
ble in particular olty 
Conn.—Connecticut Baptist Conven¬ 
tion v. McCarthy, 25 A.2d 656, 128 
Conn. 701. 
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this nature must be liberally construed in faVor 
of the citizen. 72 

Where a requirement is applicable, a person sub¬ 
ject thereto must pay the license tax imposed there¬ 
by, notwithstanding he also conducts another busi¬ 
ness in respect of which a separate license tax is 
imposed. 72 Under power conferred on it by char¬ 
ter, a municipality may levy a tax on a dealer in 
gasoline notwithstanding he is also subject to a 
license tax on account of another business con¬ 
ducted by him, 74 as that of garage keeper. 75 How¬ 
ever, a person may be entitled, under one state li¬ 
cense, to conduct two or more oil and greasing 
stations in the same city. 76 

Certificate of public convenience. Although it 
has been held that a statute requiring a person de¬ 
siring to engage or continue in the business of 
leasing motor vehicles without drivers to obtain 
a certificate of public convenience is unconstitu¬ 
tional, 77 it has also been held that a home-rule city 
has authority to prohibit the operation of such ve¬ 
hicles on the streets of the city without first ob¬ 
taining a certificate of public convenience and ne¬ 
cessity. 72 


§ 719. Buildings 

Regulation of the erection of gasoline filling stations 
and public garages Is within the police power of a state. 

Regulation of the erection of gasoline filling 
stations 79 and public garages 80 is within the police 
power of the state, and a statute prohibiting the 
erection of such a filling station or garage in a 
designated area of a particular city is not uncon¬ 
stitutional ; 81 but a statute requiring a person de¬ 
siring to erect a filling station in a residential block 
to obtain the written consent of the owners of 
two thirds of the property in such block has been 
held invalid. 82 Where the erection of a public 
garage is regulated by statute, the statute is con¬ 
trolling as to conditions or limitations 88 and pro¬ 
cedure for obtaining a license or permit. 84 

Municipal building and zoning regulations, and 
permits thereunder, relating to garages arc dis¬ 
cussed in the C.J.S. title Municipal Corporations §§ 
224-228, also 38 C.J. p 73 notes 10-12, 14, 15, p 
74 notes 19-27, p 75 notes 28, 29, 34, 36-44, 47, p 
76 notes 48, 51. 

Revocation of permit. Where the statute provid¬ 
ing for the issuance of permits for the erection or 


Statutory exemption of gasoline fill¬ 
ing 1 stations from particular tax 
upheld 

Idaho—J. C. Penney Co v Diefen- 
dorf, 32 P 2d 784. 54 Idaho 374, fol¬ 
lowed in Safeway Stores v. Dlefen- 
dorf, 32 I* 2d 798, 54 Idaho 407. 

Statute relating to repair shops 

was held not intended to apply to 
the repair shops of automobile deal¬ 
ers.—Knoxville Motor Co. v Kenne¬ 
dy, 65 S.W.2d 265, 165 Tenn. 412. 

Fees received by city in parking 

meters were not subject to excise 
tax under statute levying tax on 
gross income or proceeds of persons 
operating business of parking lots or 
charging storage fees or rents.—City 
of Phoenix v. Moore, 113 P.2d 935, 67 
Arlz. 350. 

Statutes held inapplicable to rent¬ 
ing of automobiles without driv¬ 
ers 

(1) Statute imposing motorbus 
tax—Campbell v. Groh, TexCiv.App., 
8 S.W.2d 712, error refused. 

(2) Statute imposing additional 
fee for the registration of motor ve¬ 
hicles used in the transportation of 
passengers for hire.—Armstrong v. 
Denver Saunders System Co., 268 F. 
976, 84 Colo. 138. 

(3) Statute requiring a permit for 
the transportation of passengers for 
hire in motor vehicles.—State v. Bee 
Hive Auto Service Co., 242 P. 384, 
137 Wash. 378. 


72. Miss—Moore v. Standard Oil 
Co. 117 So 370, 151 Miss 100. 

Services connected with storage of 
automobiles 

As used in a statute imposing tax 
measured by value of services ren¬ 
dered by persons engaged in “auto¬ 
mobile rent storage garages” and any 
other business of a similar nature, 
the quoted words import a service 
rendered in connection with the stor¬ 
age of automobiles, and any busi¬ 
ness added to the act by implication 
because of similarity with such busi¬ 
ness must relate thereto.—Bedford v. 
Johnson, 78 P 2d 373, 102 Colo. 203. 

73. Da.—Hughes v. S. B. Hicks Mo¬ 
tor Co., 1 La App. 85. 

74. Ga—Lewis v. City of Savannah, 
107 S.E. 588, 151 Ga. 489. 

Nev.—Carson City v. Red Arrow Ga¬ 
rage, etc., Co., 225 P. 487, 47 Nev. 
473 

Municipal gasoline license taxes gen¬ 
erally see Licenses 5 30 d (3) (b). 
Separate license taxes for separate 
occupations or privileges pursued 
or exercised by same person as not 
constituting double taxation see 
Licenses § 24 b (1). 

75. Nev.—Carson City v. Red Arrow 
Garage, etc., Co., supra. 

42 C.J. p 1308 note 62. 

70. Miss.—Moore v. Standard Oil 
Co., 117 So. 370, 151 Miss. 100. 

77. ra^—Hertz Drivurself Stations 
V. Siggins, 58 A.2d 464, 359 Pa. 25. 
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78. Tex—City of Corpus Christ! v. 
Texas Drivcrloss Co , Civ.App , 187 
S.W.2d 607, aflirmed in part and re¬ 
versed in part on other grounds 
190 S W2d 484, 144 Tex. 288. 

79. U.S —Texas Co. v. City of Tam¬ 
pa, CCA Fla., 100 F 2d 347. 

Fla—Harz v. Paxton, 120 So. 3, 97 
Fla. 154. 

80. U.S.—Texas Co. v. City of Tam¬ 
pa, C C.A.Fla., 100 F.2d 347. 

Fla—Harz v. Paxton, 120 So. 3, 97 
Fla. 154. 

81. U S —Texas Co. v. City of Tam¬ 
pa, C.CAFla.. 100 F.2d 347. 

Restriction or limited prohibition of 
erection of garages as denying due 
process of law see Constitutional 
Law 9 703 b. 

82. Ky.—McCown v. Gose, 51 S.W.2d 
251. 244 Ky. 402. 

Conditional or contingent legislation 
as delegation of legislative power 
see Constitutional Law 5 141. 

83. Mass—Marcus v. Commissioner 
of Public Safety, 150 N.E. 903, 255 
Mass 5. 

84. Mass.—Marcus v. Commissioner 
of Public Safety, supra. 

Notice 

Mass.—Wright v. Lyons, 112 N.E. 
876, 224 Mass. 167. 

38 C.J. p 76 notes 45, 46. 

Appeal 

Mass.—Marcus v. Commissioner of 
Public Safety, 150 N.E. 903, 255 
Mass. 5. 
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maintenance of garages does not expressly confer 
a power of revocation, a permit cannot be revoked 
where it has been lawfully granted and acted on 
and the licensee has violated no law or regulation, 86 
particularly in the absence of notice or hearing. 86 

County zoning . In the absence of complaint by 
nearby property owners or proof that the addi¬ 
tion in question would be offensive to the surround¬ 
ing community, it is proper for the court to per¬ 
mit the completion of a small addition to an auto¬ 
mobile repair shop in a locality zoned for agricul¬ 
tural purposes by a county zoning ordinance. 87 

§ 720. Garage, Parking Lot, or Repair Shop 
as Nuisance 

A garage is not a nuisance per se, even though it is 
a public garage and is located in a residential district; 
but It may be a nuisance in fact by reason of attendant 
circumstances and surroundings. 

Since the storing of automobiles 88 and engaging 


in the business of storing automobiles 89 or con¬ 
ducting a public garage 90 are legal, a garage is 
not, as a general rule, considered a nuisance per 
se, 91 or a nuisance at common law 92 under all con¬ 
ditions and circumstances, 93 whether it be a pri¬ 
vate 94 or a public 96 garage. A garage for the 
accommodation of the automobiles of the occu¬ 
pants of a boarding house is not necessarily a nui¬ 
sance. 96 The business of conducting a tire repair 
shop is a lawful one; 97 and such a shop may not 
be a nuisance per se in a particular locality. 98 

As nuisances per accidrns. Garages, 99 whether 
private 1 or public, 2 may be or become nuisances 
by reason of attendant circumstances and surround¬ 
ings. Whether a particular garage is a nuisance 
depends on its location, 3 the manner in which it is 
kept 4 or conducted, 5 and other surrounding cir¬ 
cumstances; 6 and, unless the fact of nuisance is 
admitted, it involves a question of fact 7 to be de¬ 
termined according to the evidence. 8 


86. Mass.—General Baking Co. v 
Boston St. Comrs., 136 N.E. 245, 
242 Mass. 194. 

88 . Mass—General Baking Co. v. 
Boston St Comrs , supra. 

87. Ill.—Winnebago County v Har¬ 
rington, 68 N.E.2d 619. 329 Ill.App. 
344. 

88 . Ind.—Brown v. Powell, 176 N E 
241, 92 Ind.App. 467. 

NII —True v. McAlpine, 125 A. 680, 
81 NIL 314. 

89. Ind.—Brown v. Powell, 176 N.E. 
241, 92 Ind App. 467. 

46 C.J. p 707 note 71. 

90. Pa—Sprout v. Levinson, 148 A. 
511, 298 Pa. 400. 

Oarage containing repair shop 
Iowa—Pauly v. Montgomery, 228 N. 
W. 648, 209 Iowa 699. 

91. Ind.—Grinin v. Ilubboll, 11 N.E 
2d 136, 212 Ind 684—Brown v. Pow¬ 
ell, 176 N.E 241, 92 Ind App. 467. 

46 C.J. p 707 note 72. 

Repairing and vulcanising tires 
Ga—Wilson v. Evans Hotel Co., 4 S. 
E.2d 155. 188 Ga. 498, 124 A.L.R. 
373. 

•8. N.Y — Stein v. Lyon, 87 N.Y.S. 
125, 91 App.Div. 603. 

93. Mass.—Polish Political Club v. 
Cloper, 157 N.E. 705, 260 Mass. 659. 

M. Pa.—Francis v. Dean, 80 Fa.Su- 
per. 108—Bergmann v. Davis, 29 
Pa.Dist. 102. 

9& Pa.—Burke v. Hollinger, 146 A. 
115, 296 Pa. 510—Ladner v. Siegel, 
142 A. 272, 298 Pa. 306—Fleagle v. 
Stokes, 9 Pa.Dist. & Co 696, 19 
Mun.L.B. 128, 40 York Leg.Rec. 
193. 

46 C.J. p 708 note 76. 


96. N.J—Miller v. Jersey Coast Re¬ 
sorts Corp., 130 A. 824, 98 N J.Eq 
289. 

97. Ala—Bloch v. McCown, 123 So 
213, 219 Ala. 656 

98. Ala —Bloch v. McCown, supra. 

99. Ill.—Munie v. Millner, 245 Ill 
App i’57. 

46 C J. p 708 note 77. 

1. Pa—George v. Coodovich, 135 A. 
719, 288 Pa. 48, 50 A.L.R. 105— 
La itossa v. Forte, 92 Pa.Super. 
450. 

2. Ark.—Huddleston v. Burnett, 287 
S W. 1013, 172 Ark 216 

Pa—Jones v Kezzttuno, Com.ri., 92 
1’ittsb Leg J. 369. 

46 C.J. p 708 note 79. 

3. Iowa—Pauly v. Montgomery, 228 
N.W. 648, 209 Iowa 699. 

Wis —Ballstadt v. Pagcl, 232 N.W. 

862, 202 Wih. 484 
46 C.J. p 708 note 80. 

Oarage built in public street is 
both a public and a private nuisance. 
—Fugate v. Carter, 14 4 S.E. 483, 151 
Va. 108. 

4. N.J.—Bourgeois v. Miller, 104 A. 
383, 89 N.J.Eq. 285. 

5. Iowa.—Pauly v. Montgomery, 228 
N.W. 648, 209 Iowa 699. 

N.J.—Bourgeois v. Miller, 104 A. 483, 
89 N J.Eq. 285. 

6 . Iowa. — Pauly v. Montgomery, 228 
N.W. 648, 209 Iowa 699. 

N.J.—Bourgeois v. Miller, 104 A. 383, 
89 N.J.Eq. 285. 

Wis.—Ballstadt v. Pagel, 232 N.W. 
862, 202 Wis. 484. 

7. Mass.—Polish Political , Club v. 
Cloper, 157 N.E. 705. 260 Mass. 559. 
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I Bach oase stands or falls largely on 
its own facts 

Wis—Ballstadt v. Tagel, 232 N.W. 
862, 202 Wis. 484. 

8. Mass—Polish Political Club v. 
Cloper. 157 NE 705, 260 Mass. 559. 

Burden of proof 

Lot owners, who sought to enjoin 
the use of adjoining owners' garage 
as a public garage on the ground that 
such ush would be a nuisanee, had 
burden of alleging and proving that 
the garage would be a nuisance and 
could In* devoted to no use exc» pt one 
productive of a nuisance—Griffin v. 
llubbell, 11 N.E.2d 136, 212 Ind 684. 

Defendant should have opportuni¬ 
ty of showing whether business 
could be so conducted that it would 
not he nuisance.—Pauly v Montgom¬ 
ery, 228 N.W. G48, 209 Iowa 699. 
immaterial matter 

Fact that plaintiff and wife were 
quarrelsome was immaterial in deter¬ 
mining whether garage adjoining 
their home was nuisance.—Pauly v. 
Montgomery, supra. 

Bvidenoe held insufficient 

(1) To show that plaintiff was es¬ 
topped. 

Iowa.—Pauly v. Montgomery, supra. 
Mo—WIppler v. Hohn, 110 S.W.2d 
409, 341 Mo. 781. 

(2) To establish that garage was 
to be used as a public garage and 
Ailing station.—Griffin v. Hubbeil, 11 
N.E.2d 136, 212 Ind. 684. 

(3) To support findings.—Brown v, 
Powell, 176 N.E. 241, 92 Ind.App. 
467. 

Bvidenoe of damages 

(1) Adjoining owners are not enti¬ 
tled to an injunction against mainte¬ 
nance of garage, in absence of evi- 
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Character of district. A public garage located 
in a residential district may be or become a nui¬ 
sance, 9 as, for instance, when it interferes with the 
free use and enjoyment of surrounding property; 10 
and this is true even though the city has issued a 
permit to construct the garage. 11 Also a private 
garage in a residential neighborhood may be so 
operated as to constitute a nuisance; 12 and a tire 
repair shop may become a nuisance when it is con¬ 
ducted and maintained in a locality which is resi¬ 
dential in character. 13 However, the storing of 
automobiles is legal, and to engage in that business 
is legal, even though the business is located in a 
residential district or section; 14 and, according to 
the weight of authority, a garage is not, and does 
not become, a nuisance by the mere fact that it is 
located in a residential district, 15 even though it 
be a public garage. 16 The establishment of a public 
garage in a residential district is not a nuisance 
per se, 17 and the question whether the operation of 
a public garage in a residential district constitutes 
a nuisance is one of fact to be determined on the 
evidence, 18 especially the evidence or lack of evi¬ 
dence on the question whether the storing of auto¬ 
mobiles can be carried on at the particular place 
in such a way as will not unreasonably disturb those 


living near it. 19 In at least one state a public 
garage in an exclusively residential district is re¬ 
garded as a nuisance per se, 20 whether or not it 
is maintained in violation of a building restriction 21 
or whether or not it is an annoyance to the gen¬ 
eral community; 22 and a like rule obtains as to a 
public parking space in such a district. 23 In such 
state, permission to operate a public garage in a 
residence district to demonstrate that no injury 
will be inflicted will not be granted. 24 

A public garage located in a district devoted to 
business purposes has been held not to be a nui¬ 
sance. 25 It is not a nuisance per se; 26 and the 
question whether it is a nuisance in fact depends 
on the proof. 27 However, a public garage may 
constitute a nuisance, even though it is located in a 
district which is not exclusively residential in char¬ 
acter. 28 The operation of a public garage in a 
district which is partly commercial and partly resi¬ 
dential may 29 or may not 30 be enjoined as a nui¬ 
sance accordingly as the court determines that the 
attempted use does or docs not constitute such in¬ 
terference with the rights of adjoiners as to jus¬ 
tify restraint. 31 A commercial garage in a semi¬ 
business district is not a nuisance in and of itself 
where the garage business is carried on in the reg- 


dence of peculiar damage from nui¬ 
sance.—Polish Political Club v. Clop- 
er, 157 NE. 705, 260 Mass. 559. 

(2) The owner of a lot adjoining a 
garage was entitled only to nominal 
damages in suit to enjoin operation 
and compel removal of garage where 
no showing was made that construc¬ 
tion of gaiage lessened rental value 
of lot.—Wlppler v. Hohn, 110 S W.2d 
409. 341 Mo. 781. 

(3) Evidence held insufficient to 
sustain award of three hundred dol¬ 
lars damages for construction of ga¬ 
rage in violation of law.—La Rossa 
v. Forte, 92 Pa.Super. 450. 

9. Iowa—Pauly v Montgomery, 228 
N.W. 648. 209 Iowa 699. 

Pa.—Fleagle v. Stokes, 9 Pa.Dist. & 
Co. 696, 19 Mun.L.R. 128, 40 York 
Leg.Rec. 193. 

Wis.—-Ballstadt v. Pagel, 232 N.W. 

862, 202 Wis. 484. 

46 C.J. p 708 notes 84, 88. 

10. Ga.—Rushing v. Thigpen, 37 S. 
E.2d 180, 200 Ga. 313. 

46 C.J. p 708 note 85. 

11. Iowa.—Pauly v. Montgomery, 
228 N.W. 648, 209 Iowa 699. 

12. Pa.—George v. Goodovich, 135 
A. 719, 288 Pa. 48, 52. 50 A.L.R. 105. 

46 C.J. P 708 note 90. 

13. Ala.—Bloch v. McCown, 123 So. 
213, 219 Ala. 656. 

14. N.H.—True v, McAlplne, 125 A. 
680, 81 N.H. 314. 
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IB. Ala.—Nevins v. McGavock, 106 
So. 597, 214 Ala. 93. 

46 C J. p 708 note 93. 

18. N.Y.—Sherman v. Levingston, 
128 N.Y S. 581. 

46 C.J. p 708 note 94. 

17. Ga.—Rushing v. Thigpen, 37 S. 
E.2d 180, 200 Ga. 313—Wilson v. 
Evans Hotel Co., 4 S.E.2d 155, 188 
Ga. 4 98, 124 A L.R. 373. 

N Y.—Sherman v. Levingston, 128 N. 
Y.S. 581. 

18. Kan—State v. Wade, 278 P. 
1067, 128 Kan. 646. 

19. N.H.—True v. McAlpine, 125 A. 
680, 81 N.H. 314. 

46 C.J. p 708 note 98. 

Reasonableness of nss of the prem¬ 
ises is the test.—True v. McAlpine, 
Bupra. 

2a Pa—Yeager v. Traylor, 160 A. 
108, 306 Pa. 530—Nesbit v. Riesen- 
man, 148 A. 695, 298 Pa. 475, cer¬ 
tiorari denied Rlesenman v. Nes¬ 
bit, 60 S.Ct. 408, 281 U.S. 754. 74 
L.Ed. 1164—Sprout v. Levinson, 
148 A. 511, 298 Pa. 400—-Ladner v. 
Siegel, 146 A. 710, 296 Pa. 579— 
Burke v. Hollinger, 146 A. 115, 296 
Fa. 510—Ladner v. Siegel, 142 A. 
272, 293 Pa. 806. 

Rule is not unconstitutional 
Pa.—Nesbit v. Rlesenman, 148 A. 695, 
298 Pa. 475, certiorari denied Ries- 
enman v. Nesbit, 50 S.Ct 408, 281 
U.S. 754, 74 L.Ed, 1164. 
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21. Ta.—Phillips v. Donaldson, 112 
A. 236, 269 Pa 244. 

46 C.J. p 708 note 86. 

22. Pa.—Phillips v. Donaldson, su¬ 
pra. 

23. Pa.—Scully v. Massey, 17 Pa. 
Dist. & Co. 363. 

24. Pa—Ladner v. Siegel, 142 A. 272, 
293 Pa. 306. 

25. Pa.—Phillips v. Donaldson, 112 
A. 236. 269 Pa. 244 

Wis.—Wasilewski v. Biedrzycki, 192 
N.W. 989, 180 Wis. 633. 

Zajnaotlon refused 

N.Y.—Wike v. Herms, 61 N.Y.S.2d 
244, 187 Misc. 111. 

28. Pa—Ladner v. Siegel, 146 A. 
710, 296 Pa. 579—Burke v. Hollin¬ 
ger, 146 A. 115, 296 Pa. 510. 

27. Pa.—Sprout v. Levinson, 148 A. 
511, 298 Pa. 400. 

28. Iowa.—Pauly v. Montgomery, 
228 N.W. 648. 209 Iowa 699. 

Pa.—Rhodes v. Carr, 30 Pa.Dlst. 37. 

It is sufficient If the immediate 
part of the city where the building Is 
located is essentially a residential 
district.—Pauly v. Montgomery, 228 
N.W. 648, 209 Iowa 699. 

29. Pa.—Richard v. Weiser, 198 A. 
29, 829 Pa. 203. 

30. Pa.—Burke v. Hollinger, 146 A. 
115, 296 Pa. 510. 

31. Pa.—Sprout v. Levinson, 148 A* 
511, 298 Pa. 400. 
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tilar and ordinary way; 82 and an owner of resi¬ 
dential property in such district is not entitled to 
the same protection from maintenance of the ga¬ 
rage as in a strictly residential district. 88 

In a district which is changing to an apartment 
house locality, a garage connected with an apart¬ 
ment house is not a nuisance 84 per sc, 35 but the 
operation thereof may -become a nuisance; 36 un¬ 
der proper limitations and restrictions, it may be 
erected and maintained for the accommodation of 
the tenants of that particular apartment house 87 or 
of that apartment house and another in the same 
vicinity and under the same ownership, 38 but it 
should not be permitted to become a nuisance. 39 

Garage constructed after granting of injunction. 
Where defendant constructed a public garage after 
the granting of a preliminary injunction against 
the use of any building on the lot as a public ga¬ 
rage, he is not in a position to complain because 
of the expenditures which he made. 40 

Business conducted by lessee. Where the prem¬ 
ises are used by a lessee or sublessee as a garage 
and automobile repair shop, it is proper to make 
the lessor a party to a suit for an injunction, 41 
but not to include him in an order restraining, as 
a nuisance, the straightening of automobile bodies 
and fenders. 4 - 

Ordcring removal of garage. Although a ga¬ 
rage is found to be a nuisance, and a statutory 
proceeding for its removal might be brought on 
behalf of a municipality, the court may not order 
its removal in a suit by an adjoining property 
owner. 48 

§ 721. Penalties for Violation of Regulations 

Liability for a penalty for violation of a statute or 
ordinance requiring a license or the payment of taxes for 
the maintenance or operation of a public garage or an 
automobile repair shop depends on the application of the 
statute or ordinance to the facts of the case. 


Under a statute, penalties must be paid where 
automobile repair shop taxes are not paid when 
due ; 44 but a person is not liable for a penalty, pro¬ 
vided by ordinance for maintaining a public ga¬ 
rage without 'having obtained a license to do so, 
where his acts, as shown by undisputed evidence, 
are not within the prohibition of the ordinance. 45 

§ 722. Offenses by Garage Keepers 

A person operating a garage Is not criminally liable 
under a statute which is not applicable to him. 

Under a statute providing that any “garage” 
which fails to keep a proper register of each and 
every material repair or change in any automobile 
as required in the act shall be guilty of a misde¬ 
meanor, a criminal complaint docs not lie for the 
failure to keep such register against the persons 
operating 46 the garage; and a person is not guilty 
of storing gasoline without a license where he is 
licensed to conduct a general automobile storage 
business and automobiles with some unused gaso¬ 
line in their tanks are stored in his building until 
called for by their owners. 47 Competent and rele¬ 
vant evidence is admissible in a prosecution for con¬ 
ducting a garage business in a prohibited area. 48 

§ 723. Offenses by Persons Dealing with 
Garage Keepers 

A statute making it an offense to rent an automobile 
on a mileage basis fraudulently and without any inten¬ 
tion of paying for its use is not intended to turn a crim¬ 
inal court into a collecting agency for the benefit of 
bailors for hire of automobiles. 

A particular criminal statute has been construed 
as intended to define, and provide punishment for, 
a species of fraud consisting of the renting of an 
automobile on a mileage basis when the renter has, 
in fact, no intention of paying for its use, 49 and 
as not intended to turn a criminal court into a col¬ 
lecting agency for the special and exclusive bene¬ 
fit of bailors for hire of automobiles. 50 


32. Mich.—Moore v. Johnson, 222 N. 
W. 120, 246 Mich. 173. 

33. Mich—Moore v. Johnson, supra. 
34* Pa.—Pierce v. Kelner, 154 A. 61, 

304 Pa. 509. 

36. Pa.—Ladner v. Siegel, 146 A. 710, 
296 Pa. 579. 

36. Pa.—Ladner v. Siegel, supra. 

87. Pa.—rilling v. Moore, 160 A. 109, 
306 Pa. 406—Yeager v. Traylor, 160 
A. 108, 306 Pa. 630. 

38. Pa.—Ladner v. Siegel, 146 A. 710, 
296 Pa. 579. 

39. Pa.—Pilling v. Moore, 160 A. 109, 
306 Pa. 406. 

40. Pa.—Ladner v. Siegel, 142 A. 
272, 293 Pa. 306. 


41. Pa.—Whiteley v. Mortgage Serv¬ 
ice Co, 12 A.2d 9, 337 Pa. 476. 

42. Pa.—Whiteley v. Mortgage Serv¬ 
ice Co., supra. 

Bsason for liolding is that the nui¬ 
sance arises solely from the manner 
in which the tenant uses the premis¬ 
es and not from anything inherent 
in the type of building or in its or¬ 
dinary use under the terms of the 
lease, the straightening of automo¬ 
bile bodies and fenders not being es¬ 
sential to, or a usual Incident of, the 
conduct of a garage and general re¬ 
pair shop.—Whiteley v. Mortgage 
Service Co., supra. 

43. Pa.—La Rossa v. Forte, 92 Pa. 
Super. 450. 


44. La.—Hughes v. S. B. Hicks Mo¬ 
tor Co., 1 La.App. 86. 

45. Me.—Millett v. Hayes & Co., 164 
A. 741, 132 Me. 12. 

48. Tex.—Fowler v. State, 196 S.W. 
951, 81 TexCr. 574. 

47. D.C.—District of Columbia v. 

Weston, 23 App.D.C. 363. 

38 C.J. p 76 note 60. 

481 N.J.—Cannady v. Town of Mont¬ 
clair. 147 A. 737, 7 N.J.Misc. 1045. 

49. Pa.—Metzger v. Hertz Drivur- 
self Stations, 171 A. 118, 112 Pa. 
Super. 365. 

60. Pa.—Metzger v. Herts Drivur- 
self Stations, supra. 
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B. STORAGE OF VEHICLES 


§ 724. In General 

Ordinarily a garage keeper fe a bailee for hire as to 
a motor vehicle which is left with, and received by, him 
for storage; but he is only a gratuitous bailee where he 
merely permits the vehicle to be placed in his garage 
as an accommodation. He is a warehouseman as to a ve¬ 
hicle In dead storage, that is, a vehicle stored for a con¬ 
siderable period of time, such as a season, and not kept 
In condition for frequent use. 

The rights, duties, and liabilities of garage keep¬ 
ers arc analogous in many respects to those of liv¬ 
ery-stable keepers 51 and parking lot proprietors. 52 
Ordinarily, where a motor vehicle is left with, and 
received by, a garage keeper for storage, a bail¬ 
ment 53 mutually benefiting the parties 54 is created, 
and the garage keeper becomes a bailee for hire ; 55 
but where a garage keeper permits the owner of a 
motor vehicle to place it in his garage as an ac¬ 
commodation, there being no circumstances to show 
that it is a bailment for hire, the bailment is mere¬ 
ly gratuitous; 56 and, where a garage keeper has 
not received a motor vehicle, no bailment is cre¬ 
ated and no liability attaches to him. 57 

It has been held that, where a contract for the 
storage of a motor vehicle in a garage obligates 
the owner to pay a certain rate per month and also 
to pay for any extras, and the taking of the auto¬ 
mobile to and from plaintiff’s residence is charged 
and paid for as an extra, the extra service is an 


incident to, and part of, the entire service, and 
not covered by a new contract each time it is per¬ 
formed. 58 Where a garage keeper has rented stor¬ 
age space to the owner of a motor vehicle at an 
agreed rental and assents to a subsequent instruc¬ 
tion of the owner that the vehicle is not to be de* 
livered to any person even on a written order, the 
special undertaking is founded on a valuable con¬ 
sideration. 59 

Garage keeper as warehouseman; “dead'* or 
“live" storage. As applied to the storage of auto¬ 
mobiles in garages, “dead storage” is storage of 
cars not in use deposited or put away, sometimes 
for the season, 60 and “live storage” is the storage 
of bars in active daily use. 61 A garage keeper who 
houses motor vehicles with the understanding that 
the owners may take them out for use at frequent 
intervals is not a warehouseman as to such vehi¬ 
cles; 62 but he is a warehouseman as to motor ve¬ 
hicles which he houses on dead storage, that is, mo¬ 
tor vehicles which he stores for the winter and 
which are not kept in condition for constant use. 63 

Rental of space . Where a garage keeper con¬ 
tracts to furnish space for the standing of motor 
vehicles, furnishes keys to the owners thereof so 
that they can be removed at will by the owners, 
does not have any care of or control over, the ve- 


61. Kan.—Roberts v. Kinley, 1.12 P. 
1180, 89 Kan. 885, 45 L.R.A..N.S., 
938. 

Mass.—Hanna v. Shaw, 138 N.E. 247, 
244 Mass. 57. 

Duties and liabilities of livery stable 
keepers as to property left in their 
custody see Livery Stable Keepers 
59 12-15. 

58. W.Va—Barnette v. Casey, 19 S. 

E 2d 621, 124 W.Va. 143. 

Parking car in parking lot as creat¬ 
ing bailment see Bailments 1, 2, 
8 . 

53. Ill.—Black v. Downtown Park¬ 
ing Stations, 76 NE.2d 395, 332 Ill. 
App. 418—Byalos v. Matheson, 243 
Ill.App. 60, affirmed 159 N.E. 242, 
328 Ill. 269. 

N.Y.—New Amsterdam Casualty Co. 
v. Greenberg, 274 N.Y.S. 854, 153 
Misc. 347. 

N.C.—Hutchins v. Taylor-Buick Co., 
153 S.E. 397, 198 N.C. 777. 

Pa.—Smith v. Cohen, 176 A. 869, 116 
Pa.Super. 396. 

Tenn.—Diamond Service Station v. 
Broadway Motor Co., 12 S.W.2d 705, 
158 Tenn. 258. 

Under common-law terminology, 

the transaction is a bailment.—Doug¬ 
las v. Haro, La.App., 32 So.2d 387. 


Under Louisiana Jurisprudence, the 

transaction is characterized as a 

"hiring" or "compensated deposit."— 

Douglas v. Haro, supra. 

O-arageman occupies position of any 
ordinary bailee 

N.Y —C. I. T. Corporation v. Isham 
Park Garage, 235 N.Y.S. 163, 134 
Misc. 501. 

54. Ala—Bricken v. Sikes, 68 So. 
801, 14 Ala.App. 187, certiorari de¬ 
nied 69 So. 425, 194 Ala. 148. 

55. Me.—Walters v. U. S. Garage, 
160 A. 758, 131 Me. 222. 

Mass.—D. A. Schulte, Inc., v. North 
Terminal Garage Co., 197 N.E. 16, 
291 Mass, 251. 

Mo—McKnight v. Batrick, App., 49 
S.W.2d 277. 

N.Y.—Hobble v. Ryan, 223 N.Y.S. 654, 
130 Misc. 221. 

Ohio.—North River Ins. Co. of New 
York v. Ohmer, 26 N.E.2d 767, 63 
Ohio App. 346. 

Tenn.—Andrew Jackson Hotel v. 
Tlatt, 89 S.W.2d 179, 19 Tenn.App. 
360. 

Utah.—Romney v. Covey Garage, 111 
P.2d 545, 100 Utah 167. 

38 C.J. p 85 note 29. 

Baggage in automobile 

Where owner paid for storing au¬ 
tomobile in garage, being assured 

867 


that valuable baggage therein would 
be safe, transaction constituted bail¬ 
ment of baggage and the garage 
keeper was a depositary for hire, 
even though no special compensation 
was paid for the extra service con¬ 
sisting of the care of the baggage.— 
Homan v. Burkhart, 291 P. 624, 108 
Cal App. 363. 

56. Ill —Glende v. Spraner, 198 Ill. 
App. 584. 

N.Y.—St. Taul Fire & Marine Ins. Co. 
v. E. H. Trice Motor Co., 196 N.Y. 
S. 684, 203 App.Div. 218. 

57. Ga.—Atlanta Cadillac Co. v. 
Manley, 116 S.E. 35, 29 Ga.App. 522. 

Pa—Patriotic Ins. Co. v. Goodman 
Models, Inc., Co., 89 Pittsb.Leg.J. 
389. 

58. Mich.—Banks v. Strong, 164 N. 
W. 398, 197 Mich. 544. 

59. Pa. —Hare v. Mulligan, 77 Pa. 
Super. 677. 

80. N.Y.—Hogan v. O’Brien, 206 N. 
Y.S. 831, 123 Misc. 865, affirmed 208 
N.Y.S. 477, 212 App.Div. 193. 

38 C.J. p 85 note 35. 

61. N.Y.—Hogan v. O’Brien, supra. 
38 C.J. p 85 note 36. 

62. S.D.—In re Wagner, 210 N.W. 
986. 50 S.D. 583. 

63. S.D. —In re Wagner, supra. 
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hides, and does not assume to watch them, the con¬ 
tract with an owner is not a bailment. 64 So too, 
where there is a lease where a designated place in 
a parking lot is assigned to an automobile owner 
for his exclusive use without any assumption of 
dominion or custody of the automobile by the op¬ 
erator of the parking lot. 66 

Duration and termination of bailment. If the 
bailment of a motor vehicle with a garage keeper 
is for a definite period, the garage keeper is bound 
to keep the vehicle for such period. 66 If it is for 
an indefinite period, he can terminate it only by 
notice to the bailor. 6 ? 

Mortgage or pledge of vehicle. A garage keep¬ 
er holding a motor vehicle as bailee cannot apply 
it in payment of, or pledge it as security for, p its 
own debt. 68 Where statutes relating to the regis¬ 
tration of chattel mortgages and motor vehicles do 
not require registration by the owner of a motor 
vehicle when it is placed by him in storage with a 
garage keeper, a person taking a mortgage from the 
garage keeper cannot avail himself of the statutes 69 
even though the garage keeper has authority to 
sell the vehicle.? 0 

§ 725. Compensation 

Ordinarily the owner of a motor vehicle stored In the 
garage of another person Is liable for storage charges. 
A chattel mortgagee of, or an alleged purchaser who has 
no title to or interest in, the vehicle la not personally lia¬ 
ble for storage charges. 

A garage proprietor with whom an automobile 
had originally been left for repairs and afterward 
for storage is entitled to a reasonable charge for 
storage of the car up to the time that the owner 


demanded possession of it; 71 and it is immaterial, 
in so far as the right to recover charges for stor¬ 
age after completion of repairs is concerned, wheth¬ 
er a liability insurance company, in arranging for 
the repairs, acted for the owner of another vehi¬ 
cle with which the vehicle in question collided. 72 
The owner of the vehicle may not be liable for 
storage charges where the vehicle was placed in 
storage by a police officer 73 and the officer acted 
without legal authority. 74 On the other hand, the 
owner may be liable where the officer acted under 
a valid ordinance; 75 but where, in such case, the 
garage keeper used the car for personal purposes 
while it was in his possession the value of such 
use should be offset against the storage charges. 76 

A chattel mortgagee of a motor vehicle is not 
personally liable for storage charges; 77 and an al¬ 
leged purchaser is not liable where he has no title 
or interest, title having previously passed to an¬ 
other person. 78 

§ 726. Injuries to, or Loss of. Vehicle 

a. In general 

b. Theft, misdelivery, or refusal to de¬ 

liver 

c. Disclaimer or limitation of liability 

a. In General 

Although he Is not an insurer of the safety of the ve¬ 
hicle, a garage keeper Is bound to use ordinary and rea¬ 
sonable care to protect a motor vehicle stored In his 
garage under a contract of bailment for hire. 

A garage keeper is not an insurer of the safety 
of a motor vehicle left in his care for storage, 79 
but he is bound to use ordinary and reasonable 
care for the protection of the vehicle ; 80 his failure 


04. Iowa.—Reimers v. Petersen, 22 
N.W.2d 817. 237 Iowa 550. 

N.Y.—Hogan v. O’Brien, 206 N.Y.S. 
831, 123 Misc. 865, affirmed 208 N. 
Y.S. 477, 212 App.Div. 193. 

65. Ala.—Lewis v. Ebersole, 12 So. 
2d 643, 244 Ala. 200. 

66 . N.Y.—Koroloff v. Schildkraut, 
179 N.Y.S. 117. 

67. Mich.—Banks v. Strong, 164 N. 
W. 398. 197 Mich. 644. 

38 C.J. p 85 note 42. 

68 . Colo.—Western Finance, etc., 
Co. v. Fisher, 210 P. 66. 72 Colo. 
121 . 

68. Colo.—Western Finance, etc., Co. 
v. Fisher, supra. 

70. Colo.—Western Finance, etc., Co. 
v. Fisher, supra. 

71. Ill.—Nelson v. McKeown, 203 Ill. 
App. 231. 

72. Mo.—Shoemaker v. Marcum, 
App., 9 S.W.2d 863. 

73. Utah.—Ricken berg v. Capitol 


Garage, 249 P. 121, 68 Utah 30, 50 
A.LR. 1303. 

74. Ala —Brown v. Ace Motor Co., 8 
So.2d 585, 30 Ala.App. 479, certio¬ 
rari denied 8 So 2d 588, 243 Ala. 92. 

78. Ark—Moans v. American Equi¬ 
table Assur. Co., 62 S.W.2d 737, 186 
Ark. 83. 

76. Ark.—Means v. American Equi¬ 
table Assur. Co., supra. 

77. N.Y.—Fidelity & Casualty Co. of 

New York v. Peckett, 220 N.Y.S. 
612, 220 App.Div. 118—Goodrich 

Silvertown Stores of B. F. Good¬ 
rich Co. v. Valentine, 10 N.Y.S.2d 
447. 

78. Tex.—Wilson v. Auer, Clv.App. t 
5 S.W.2d 160. 

76. D.C.—Medes v. Horn bach, 6 F.2d 
711. 56 App.D.C. 13. 

La.—Palmetto Fire Ins. Co. v. Clarke 
Garage Co., 6 La.App. 420. 

Mass.—D. A. Schulte, Inc. v. North 
Terminal Garage Co., 197 N.E. 16. 
291 Mass. 251. 


Tenn.—Andrew Jackson Hotel v. 
Platt, 89 S.W.2d 179, 19 Tenn.App. 
360—Malone for Use and Bom fit 
of Globe Rutgers Fire Ins. Co. of 
New York v. Harth, 12 Tenn.App. 
687. 

Wis.—Firemen’s Fund Ins. Co. v. 
Schreiber. 135 N.W. 507. 150 Wis. 
42, 45 L.R.A..N.S., 314, Ann.Cas. 
1913E 823. 

88 C.J. p 86 note 49. 

Under implied provisions of con. 
traet of bailment, however, a garage 
keeper may be bound to keep the ve¬ 
hicle safely.—Walters v. U. S. Ga¬ 
rage, 160 A. 758, 131 Me. 222. 

80. D.C.—Medes v. Hornbach, 6 F.2d 
711, 66 App.D.C. 13. 

N.Y.—Hobbie v. Ryan, 223 N.Y.S. 654, 
130 Misc. 221. 

Ohio.—Dietrich ▼. Peters, 162 N.E. 

763, 28 Ohio App. 427. 

Pa.—Smith v. Cohen, 176 A. 869, 116 
Fa.Super. 895—Underberg v. Stew¬ 
art, 86 Pa.Super. 106. 

Tenn.—Andrew Jackson Hotel v. 
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to exercise such care is negligence, 81 and he is 
liable for loss or damage occasioned by his neg¬ 
ligence. 82 The ordinary care required is that 
degree of care which a person of ordinary pru¬ 
dence would take of the property, under the same 
or similar circumstances, 88 if it were his own. 84 

It has been held or stated generally that the ga¬ 
rage keeper is liable for loss of, or damage to, the 
vehicle only when it was caused by his negligence 86 
or fault. 88 However, storage by a garage keeper 
of a motor vehicle in a place other than that speci¬ 
fied in the contract for storage is a breach of the 
contract of bailment, 87 and for damage to the 
vehicle while thus stored the garage keeper is 
liable irrespective of the question of negligence. 88 
Also, where a motor vehicle in the care of a ga¬ 
rage keeper is damaged while being used in viola¬ 
tion of the contract of bailment, the garage keeper 
is liable therefor. 88 

Lack of bailment for hire. Where a motor vehi¬ 
cle is left with a garage keeper under circumstanc¬ 
es making the bailment a gratuitous one, the garage 
keeper is liable only for losses resulting from his 
gross negligence. 90 Also, where there is no bail¬ 


ment, as where a garage keeper merely contracts 
to furnish space for the standing of a motor vehicle, 
and docs not have any control over the vehicle, he 
is responsible only for wanton negligence. 91 

Effect of owner’s knowledge generally. The lia¬ 
bility of a garage keeper for injury to a motor 
vehicle is not affected by the owner’s knowledge of 
the condition of the place. 92 

Freezing. A garage keeper, to whom a motor 
vehicle is delivered for storage under a simple con¬ 
tract of bailment, is liable for damages resulting 
from the freezing of water in the cooling system of 
the vehicle while it is in storage, 93 especially 
where he expressly has agreed to maintain suffi¬ 
cient heat in the garage to prevent freezing, 94 
or where there is an implied agreement to do so 
arising from the fact that the garage is steam 
heated. 95 

Negligence of employee generally. A garage 
keeper who is a bailee for hire of a stored motor 
vehicle is liable for damage to the vehicle result¬ 
ing from the negligence of his agent, servant, or 
employee in the performance of any duty with re¬ 
spect to its care or custody within the general scope 


Platt. 89 S.W.2d 179, 19 Tenn App 
360—Malone for Use and Benefit of 
Globe Rutgers Fire Ins. Co. of New 
York, v. Ilarth. 12 Tenn.App. 687. 
38 C.J. p 86 note 60. 

Safe mechanical appliances 

(1) Garageman must equip himself 
with safe mechanical appliances used 
in operating storage garage, and 
maintain them In safe condition, and 
fact that elevator, when entirely 
down, sank several inches below 
floor, was sufficient to put storage 
garageman on notice that elevator 
was improperly adjusted.—Union In¬ 
demnity Co. v. Blaise Downtown 
Storage, 138 So. 226, 18 La.App. 295. 

81. Mo—McKnight v. Batrick, App.. 
49 S.W.2d 277. 

82. U.S.—U. S. v. Whited & Whited. 
D.C.Wash., 1 F.Supp. 689. 

La.—Union Indemnity Co. v. Blaise 
Downtown Storage, 138 So. 226, 18 
La.App. 296. 

Mo.—McKnight v. Batrick, App., 49 
S.W.2d 277. 

38 C.J. p 86 note 61 [a]. 

Principle of garage keeper's liabili¬ 
ty is that of a warehouseman.—New 
Jersey Mfrs.’ Ass’n Fire Ins. Co. v. 
Galowitz, 160 A. 408, 106 N.J.Law 
493. 

£oss by Are 

A garage keeper Is liable for the 
loss by Are of property left in his 
care where the loss occurs by reason 
of his negligence.—Parris v. Jaquith, 
197 P. 760, 70 Colo. 63—38 C.J. p 88 
note 82. 


83. Mass —D. A. Schulte, Inc, v. 
North Terminal Garage Co., 197 N. 
E. 16, 291 Mass. 251. 

Mont.—Myles v. Helena Motors, 121 
P.2d 648, 113 Mont. 92. 

84. La.—Palmetto Fire Ins. Co. v. 
Clarke Garage Co., 6 La.App. 420. 

Utah.—Romney v. Covey Garage, 111 
P.2d 645, 100 Utah 167. 

38 C.J. p 86 note 54. 

Ordinary oare depends on circum¬ 
stances 

N.Y.—Hobble v. Ryan, 223 N.Y.S. 
654, 130 Misc. 221. 

86. N.Y.—New Amsterdam Casualty 
Co. v. Greenberg, 274 N.Y.S. 854, 
153 Misc. 347. 

38 C.J. p 86 note 51. 

Proximate cause 

(1) A garage keeper is not liable 
on the ground of negligence for dam¬ 
age to a motor vehicle while in his 
care unless the damage was proxi- 
mately caused by his negligence. 
Colo.—Mountain Motor Fuel Co. v. 

Rivers, 170 P. 1164, 65 Colo. 561. 
Or.—Pilson v. Tip-Top Auto Co., 136 
P. 642, 67 Or. 528. 

(2) He is not liable where his act, 
if negligent, was only the remote 
cause of the damage and the act of a 
third person was the direct and prox¬ 
imate cause.—Palmetto Fire Ins. Co. 
v. Clarke Garage Co., 6 La.App. 420. 

96. N.Y.—New Amsterdam Casualty 
Co. v. Greenberg. 274 N.Y.S. 854. 
163 Misc. 347. 


- 87 . N.Y.—Koroleff v. Schildkraut. 
179 N.Y.S 117. 

Or.—Pilson v. Tip-Top Auto Co., 136 
P. 612, 67 Or. 528. 

88. Or.—Pilson v. Tip-Top Auto Co., 
supra. 

89. Mich.—La Plant v. Du Pont, 193 
NW. 820, 223 Mich. 343, 31 A.L.R. 
694. 

N.J.—Corbett v. Smeraldo, 102 A. 889, 
91 N.J.Law 29. 

Delnery to unauthorized third per¬ 
son see infra subdivision b of this 
section. 

90. N.Y.—St. Paul Fire & Marine 
Ins. Co. v. E. H. Trice Motor Co., 
196 N.Y.S. 684, 203 App Div. 218. 

38 C.J. p 86 note 55. 

91. N.Y.—:Hogan v. O'Brien, 206 N. 
Y.S. 831, 123 Misc. 865, affirmed 208 
N.Y.S. 477, 212 App.Div. 193. 

Rental of space as not constituting 
bailment see supra 8 724. 

98. Mass.—Stevens v. Stewart-War- 
ncr Speedometer Corp., ill N.E. 
771, 223 Mass. 44. 

Or.—Simms v. Sullivan, 198 P. 240, 
100 Or. 487, 15 A.L.R. 678. 

93. N.J.— Bussy v. Hatch, 111 A. 
546, 95 N.J.Law 56. 

Or.—Simms v. Sullivan, 198 P. 240, 
100 Or. 487, 15 A.L.R. 678. 

94. N.J.— Bussy v. Hatch, 111 A. 
546, 95 N.J.Law 56. 

96. N.Y.—Smith v. Economical Ga¬ 
rage, Inc., 176 N.Y.S. 479, 107 Misc. 
430. 

38 C.J. p 88 note 85. 
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of the servant’s employment; 96 and, notwithstand¬ 
ing some decisions to the contrary, 97 the weight of 
authority supports the rule imposing liability where 
the servant has come into the possession of the 
property while acting within the scope of his em¬ 
ployment, although the injury occurs while he 
is exceeding the scope of his employment, 98 as 
where he is using the vehicle for a purpose of his 
own. 99 If, at the time the damage is inflicted, the 
employee of the garage keeper is acting as agent 
of the owner of the vehicle, and not as agent of 
the garage keeper, the keeper is not liable. 1 

Liability of operator of parking lot . When no 
bailment is created by the parking of a motor ve¬ 
hicle, the operator of the parking place is in gen¬ 
eral not liable to the owner of such vehicle for its 
loss or destruction. 2 At any rate, the operator of 
a parking lot is liable to a person parking a car 
therein only if he failed in the performance of a 
duty owing by him to such person and such failure 
caused injury to such person or damage to his ve¬ 


hicle.* 

b. Theft, Misdelivery, or Refusal to Deliver 

Delivery of a motor vehicle, received by a garage 
keeper for storage, to a person not authorized to receive 
it Is a breach of the contract of bailment and a conver¬ 
sion, irrespective of negligence or lack of negligence; 
but liability of the garage keeper for loss of the vehicle 
by theft Is dependent on negligence of himself or his em¬ 
ployee. 

A garage proprietor, as a bailee for hire of a 
motor vehicle received by him for storage, is 
bound to redeliver it, on demand, to the bailor 4 
or other person entitled to the possession there¬ 
of ; 5 and he is answerable in damages for refusal 
to do so. 6 Also, he is bound to see that the per¬ 
son to whom he delivers the vehicle is the proper 
person to receive it; 7 and he is liable to the own¬ 
er for a misdelivery or wrongful delivery to a 
stranger. 8 While a delivery of the vehicle to a 
person not authorized to receive it is a breach of 
the bailment contract, 9 it goes beyond that and con¬ 
stitutes a conversion, 10 irrespective of negligence or 


96. Me.—Walters v. U. S. Garage, 
160 A. 758. 131 Me. 222. 

38 C.J. p 86 note 62 
Failure to use emergency brake 
Ill.—Black v. Downtown Parking 
Stations. 75 N.E.2d 395, 332 Ill.App. 
418. 

Directing operation of vehicle In ga¬ 
rage 

Automobile owner’s employee driv¬ 
ing automobile from elevator in stor¬ 
age garage under direction of garage- 
man’s employee was not in such en¬ 
tire control as to relieve garageman’s 
employee from responsibility.—Union 
Indemnity Co. v. Blaise Downtuwn 
Storage, 138 So. 226. 18 La.App. 295. 

97. N.Y.—Castorina v. Rosen, 49 N. 
E.2d 521. 290 N.Y. 445. 

Wis.—Firemen’s Fund Ins. Co. v. 
Schreiber, 136 N.W. 507, 150 Wis. 
42, 45 L.R.A.,N.S„ 314, Ann.Cas. 
191312 823. 

38 C.J. p 86 note 63 [b]. 

98. Me.— Corpus Juris cited in 
Walters v. U. S. Garage, 160 A. 758, 
760, 131 Me. 222. 

Nev.—Manhattan Fire & Marine Ins. 
Co. v. Grand Central Garage, 9 P. 
2d 682, 54 Nev. 147. 

Pa.—Vannatta v. Tolliver, 82 Pa.Su¬ 
per. 646. 

38 C.J. p 87 note 64. 

Acts chargeable to owner 

(1) Act of nightman in charge of 
garage in leaving unknown and ir¬ 
responsible employee alone with cars 
is chargeable to owner of garage.— 
Employers' Fire Ins. Co. v. Consoli¬ 
dated Garage & Sales Co., 166 N.E. 
633, 86 Ind.App. <674. 

(2) Negligence of caretaker, left 
in charge of garage in absence of 
owner, in allowing vehicle to be tak¬ 


en out by employee must be imputed 
to owner.—Underberg v. Stewart, 86 
Pa Super. 106. 

99. Ill—Evans v. Williams, 232 Ill. 
App 439 

La—Gulf & S I. R. Co. v. Sutter Mo¬ 
tor Co., 126 So. 458, 12 La.App. 
495 

Me—Walters v. U. S. Garage, 160 A. 
758, 131 Me. 222. 

Nev.—Manhattan Fire & Marine Ins 
Co v. Grand Central Garage, 9 P.2d 
682, 54 Nev. 147. 

Ohio.—Burke v. Posner, App., 60 N.E 
2d 191. 

38 C J p 87 note 64 fa]. 

Question Involved is the liability of 
a bailee for hire for breach of con¬ 
tract, and not the liability of a mas¬ 
ter for the tortious acts of his serv¬ 
ants. 

La—Gulf & S I. R. Co v. Sutter 
Motor Co, 126 So. 458, 12 La App 
495. 

N.J.—Corbett v. Smeraldo, 102 A. 889, 
91 N.J Law 29 

1. La—Williams v. H. L. Weil Co, 
1 La.App. 188. 

2. Mo.—Suits v. Electric Park 

Amusement Co., 249 S.W. 656, 213 
Mo.App. 275. 

Okl.—Lord v. Oklahoma State Fair 
Ass’n, 219 P. 713, 95 Okl. 294. 
Liability in case of bailment see 
Bailments § 27 a (1). 

3. Mass.—Fielding v. S. Z. Poll 
Realty Co., 174 N.E. 178, 274 Mass. 
20 . 

Duty is limited by invitation to 

park; and, in a particular case, such 
invitation may not go beyond per¬ 
mission to come on the land and 
leave a car in the space.—Fielding v. 

S. Z. Poll Realty Co., supra. 
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4. Me —Walters v. U. S. Garage, 160 
A 758, 131 Me 222. 

Tex—Central Meat Market v Long- 
well’s Transfer, Com.App., 62 S W. 
2d 87. 

A N Y.—C. I. T. Corporation v 

Isham Park Garage, 235 N.Y.S. 163, 
134 Misc. 501. 

6. N Y.— C. I. T. Corporation v. 

Isham Park Garage, supra. 

7. Del.—Morgan Millwork Co v 
Dover Garage Co, 108 A. 62. 30 Del. 
383. 

38 C.J. p 87 note 70. 

8. Mass —D. A Schulte, Inc., v. 
North Terminal Garage Co., 197 N. 
E. 16. 291 Mass. 251 

Utah.—Willis v. Jensen, 22 P.2d 220, 
82 Utah 148. 

9. Cal —Fisher v. Pickwick Hotel, 
108 P.2d 1001, 42 Cal.App 2d Supp 
823. 

La—Polly Shoppe v. Blaise, 134 So. 

440, 16 La.App. 563. 

Mich.—Crowley v. Detroit Garages, 
243 N.W. 2, 259 Mich. 170. 

10. Cal.—Fisher v. Pickwick Hotel, 
108 P.2d 1001, 42 Cal.App.2d Supp. 
823. 

Mass.—D. A. Schulte, Inc., v. North 
Terminal Garage Co., 197 N.E. 16, 
291 Mass. 251. 

Tex.—Central Meat Market v. Long- 
well’s Transfer, Com.App., >62 S.W. 
2d 87. 

38 C.J. p 87 note 73. 

Failure to return automobile, on 
presentation of storage certificate, In 
consequence of negligence in delivery 
to wrong person constituted conver¬ 
sion.—Crowley v. Detroit Garages, 
243 N.W. 2. 259 Mich. 170. 
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lack of negligence . 11 It is generally held that the 
only surrender of the vehicle which the garage 
keeper can rightfully make is on the order of the 
owner , 12 express or reasonably implied , 13 partic¬ 
ularly where he has expressly agreed not to deliv¬ 
er the vehicle without an order ; 14 but it has also 
been held that the garage keeper is not justified 
in asking for an order from the bailor where the 
true owner offers to pay the lien for storage and 
to protect the bailee by a proper indemnity . 15 

Theft of vehicle . A garage keeper is liable for 
the loss by theft of a motor vehicle stored in his 
garage where he failed to use ordinary care to pre¬ 
vent the theft 16 or to exercise reasonable dili¬ 
gence to recover it after it was stolen . 17 On the 
other hand, where a stored car is stolen from the 
garage without negligence or connivance on the 
part of the garage keeper, he has been held not lia¬ 
ble to the owner for the loss , 18 even though the 
thief is his employee ; 19 the garage keeper is not 
an insurer against damage through theft . 20 The 
owner of the vehicle is negligent, so as to be pre¬ 
cluded from recovering from the garage keeper 
for theft, where he leaves the vehicle outside the 
garage with the keys in the ignition and the door 
unlocked, contrary to the usual practice in the 
garage of placing keys on a shelf inside the ga- 
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rage ; 21 but, if a motor vehicle left near the en¬ 
trance of a garage is received by the garage keeper, 
no duty rests on its owner to lock the car or oth¬ 
erwise attend to its safety . 22 The loss or disap¬ 
pearance of such essential and substantial parts of 
a motor vehicle as the battery and crank while 
in the possession of the garage keeper may amount 
to a conversion by him of the vehicle . 23 

Articles left in vehicles. Whether a garage keep¬ 
er has any duty to care for articles in vehicles re¬ 
ceived by him for storage depends on notice to 
him of the presence of such articles ; 24 he is lia¬ 
ble, where he had notice, for loss of such articles 
by negligent delivery to a third person not author¬ 
ized to receive the vehicle and articles , 25 but not 
where he had no notice . 26 It has been said that, 
if there is notice, the garage keeper's duty rises 
no higher than that of a gratuitous bailee ; 27 but, 
even where the bailment is regarded as gratuitous, 
there may nevertheless be liability for failure to 
take adequate measures to guard against the mis¬ 
delivery which caused the loss ; 28 and, where a bail¬ 
ment of baggage in the vehicle is regarded as 
one for hire, slight care is not sufficient . 29 Al¬ 
though he knows that the automobile is to be placed 
outside the garage, the owner does not assume the 
risk of loss of baggage in the car where the night- 


XI. Tex—Central Meat Market v 
Longweil’s Transfer, Com App., 62 
SW.2d 87. 

38 C.J. p 87 note 73. 

12. W.Va.—McLain v. West Virginia 
Auto Co. 79 SE 731, 72 W.Va. 
738. 48 I,RA.,N.S, 661, Ann.Cas. 
1916D 956 

38 C.J. p 87 note 70. 

13. Del —Morgan Mlllwork Co. v. 
Dover Garage Co., 108 A. 62, 30 
Del 383. 

WVa—McLain v West Virginia Au¬ 
to. Co, 79 S.E. 731, 72 W.Va. 738. 
48 L.RA..N.S., 561, Ann.Cas.l915D 
956. 

14. NY.—Wilson v. Wyckoff, 117 N 
Y.S. 783, 133 App.Div. 92, affirmed 
93 N.E. 1135, 200 N.Y. 661. 

38 C.J. P 87 note 72. 

15. N.Y.—C. I. T. Corporation v. 
Isham Park Garage, 235 N.Y.S. 163, 
134 Misc. 501. 

16. Mo— Corpus Juris cited In Mc- 

Knight v. Batrick, App., 49 S.W.2d 
277, 280. 

N.Y.—Arnold v. Kensington Plaza 
Garages, 42 N.Y.S.2d 118, 179 Misr. 
697—Henderson v. Park Central 
Motors Service, 244 N.Y.S. 409, 138 
Misc. 183—Corrao v. Dewey Garage 
Corporation, 24 N.Y.S 2d 692. 

Pa.—Smith v. Cohen, 176 A. 869, 116 
Pa.Super. 395. 

28 C.J. P 87 note 77. 


Matters constituting negligence 

(1) Leaving garage door open and 
unguarded and permitting strangers 
to enter garage.—Henderson v. Park 
Central Motors Service, 244 N.Y.S. 
4 09, 138 Misc 183. 

(2) Leaving unlocked automobile 
on street.—Meine v. MoRsler Auto 
Exchange, 120 So. 533, 10 La App. 65 

17. Wash.—Tacoma Auto Livery Co 
v. Union Motor Car Co., 151 P. 243, 
87 Wash. 102. 

38 C.J. p 87 note 78 [a]. 

Zn case of mysterious disappear- 
ance of the automobile, ordinary care 
requires the giving of prompt infor¬ 
mation of the disappearance to the 
owner, if not active pursuit by the 
garage keeper.—U. S. v. Whited & 
Whited, D.C.Wash,, 1 F.Supp. 589. 

18. D.C.—Medes v. Hornbach, 6 F. 
2d 711, 56 App.D.C. 13. 

19> D.C.—Medes v. Hornbach, su¬ 
pra. 

N.Y.—New Amsterdam Casualty Co 
v. Greenberg, 274 N.Y S. 854, 153 
Misc. 347. 

20. N.Y.—New Amsterdam Casualty 
Co. v. Greenberg, 2 74 N.Y.S. 854, 
153 Misc. 347. 

21. N.Y.—National Retailers Mut. 
Ins. Co. v. Protogeron, 62 N.Y.S.2d 
80, 186 Misc. 890. 

22. Ga.—Atlanta Cadillac Co. v. 
Manley, 116 S.E. 35, 29 Ga.App. 522. 
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23. Ga.—Nalley v. Thomason, 113 S. 
E 65 28 Ga.App. 787. 

24. Pa.— Corpus Juris quoted in 
Moss v. Jannetti Body Co., 101 Pa. 
Super 1, 5 

Utah.— Corpus Juris Quoted in Willis 
v. Jensen, 22 P.2d 220, 222. 82 Utah 
148 

W.Va.— Corpus Juris Quoted in Bar¬ 
nette v. Casey, 19 S.E.2d '621, 623, 
124 W.Va. 143. 

25. N.Y.—Corrao v. Dewey Garage 
Corporation, 24 N.Y.S.2d 592. 

Property left in garage keeper’s of¬ 
fice with his consent 
N.Y.—Rubin v. Forwarders' Auto 
Trucking Corp., 181 N.Y.S. 461, 171 
Misc 376. 

26. Ill —Ohge v. La Saile-Randolph 
Garage Corp., 66 NE.2d 725, 328 Ill. 
App. 665. 

Mass.—D. A. Schulte, Inc., v: North 
Terminal Garage Co., 197 N.E. 16, 
291 Mass. 251. 

Utah —Willis v. Jensen, 22 P.2d 220, 
82 Utah 148. 

27. Mass.—D. A. Schulte, Inc., v. 
North Terminal Garage Co., 197 N. 
E. 16, 291 Mass. 251. 

28. N.Y.—Rubin v. Forwarders* Au¬ 
to Trucking Corp., 181 N.Y.S. 451, 
171 Misc. 376. 

29. Cal.—Homan v. Burkhart, 291 P. 
624, 108 Cal.App. 363. 
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man promises to watch the car and its contents . 80 

c. Disclaimer or limitation of Liability 

In the absence of express or Implied agreement by 
the bailor to the provisions therein, a notice posted In 
the garage, or printed on bills or monthly statements, 
which disclaims or attempts to limit liability on the part 
of the garage keeper Is not effective to preclude or limit 
his liability for a loss caused by his negligence. 

The rule has been laid down that a garage keep¬ 
er with whom a motor vehicle is stored, being a 
bailee for hire, cannot by contract so limit his re¬ 
sponsibility as not to be liable for his negligence . 81 
However, a contract for storage at the owners 
risk has been upheld where the owner assumed the 
risk because of the lower rate and the garage keep¬ 
er used the same diligence that he used in respect 
of his own cars . 32 It has been held that a ga¬ 
rage keeper, by posting a sign or notice in his 
place of business, cannot limit his liability for 
theft , 33 fire , 34 or negligence generally . 35 Unless 
the bailor’s attention is called to such a sign, and 
he expressly or impliedly agrees to the provisions 
therein, he is not bound thereby . 36 

A notice relating to liability for loss, printed on 
bills or monthly statements, must be read with 
the understanding that negligence does not cause 
the loss ; 37 and it is not effective to relieve the 
garage keeper from liability, under its unqualified 
oral bailment agreement, for loss or damage occa¬ 
sioned by his negligence . 38 

A stipulation in a claim check that the garage 
keeper will not be liable for theft is of no benefit 
to him where his employee took out the vehicle 
for his own purposes and no theft, as the term is 
usually understood, was committed . 39 

§ 727. Actions 

a. In general 
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b. Evidence 

c. Trial 

d. Damages or amount of recovery 
a. In General 

The plaintiff’* initial pleading In an action against a 
garage keeper for lose of or damage to, a stored motor 
vehicle is sufficient If it alleges a bailment and a breach 
of duty by the defendant. Where the action Is based on 
negligence, a tender of the storage charge or a demand for 
the return of the property Is not necessary. 

A tender of the storage charge on a motor ve¬ 
hicle is not necessary to a recovery by the owner 
for the destruction of the vehicle because of a 
garage keeper’s negligence , 40 nor is a demand for 
the return of the property necessary . 41 

Pleading . A declaration, petition, complaint, or 
statement of claim in an action against a garage 
keeper for loss of, or damage to, a motor vehicle 
left in his care for storage is sufficient if it shows 
the bailment and a breach of duty by the garage 
keeper , 42 even though it is not based on the doc¬ 
trine of res ipsa loquitur . 43 Where the action is 
brought to recover for loss of the vehicle by fire, 
negligence must be alleged . 44 Where defendant, 
in his answer, denies that the automobile was stored 
with him at the time of its alleged loss, a fur¬ 
ther plea, in the alternative, that, if the court finds 
that the car was stored with him when stolen, the 
theft was due to no fault or negligence on the part 
of himself or any of his employees is bad, as his 
denial of possession of the car precludes the idea 
of any care being bestowed on its safekeeping . 45 

In an action by a garage proprietor against a 
third person for damages to a stored automobile 
from a collision which occurred while the automo¬ 
bile was being used by a garage employee without 
consent and on a mission of his own, plaintiff must 
allege facts showing that he has an interest in pros¬ 
ecuting the action . 46 
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30. Cal.—Homan v. Burkhart, supra 

31 . Or.—Simms v. Sullivan, 198 F. 
240, 100 Or, 487, 15 A.L.R. 678— 
Pilson v. Tip-Top Auto Co., 136 P. 
642, 67 Or. 528. 

33 . La.—Automobile Underwriters 

of America v. Langhlin, 6 La.App. 
67. 

33 . Colo.—Cascade Auto Co. v. Pet- 
ter, 212 P. 823, 72 Colo. 670. 

34. Colo.—Parris v. Jaquith, 197 P. 
750, 70 Colo. 63. 

35. La.—Williams v. H. L. Weil Co., 
1 La.App. 188. 

N.Y.—Arnold v. Kensington Plaza 
Garages, 42 N.Y.S.2d 118, 179 Misc. 
697. 

88 C.J. p 85 note 40. 


36. Ohio.—Dietrich v. Peters, 162 N. 
E 753, 28 Ohio App. 427. 

37. N Y —Corrao v. Dewey Garage 
Corporation, 24 N.Y.S.2d 592. 

38. N Y.—Arnold v. Kensington 

Plaza Garages, 42 N.Y.S.2d 118, 179 
Misc. 697. 

39. La.—Gulf & S. I. R. Co. v. Sut¬ 
ter Motor Co., 126 So. 458, 12 La. 
App. 495. 

Zt Is doubtful whether provision is 
blading where it is not called to the 
attention of the owner of the vehi¬ 
cle.—Gulf & S. I. R. Co. v. Sutter Mo¬ 
tor Co., supra. 

40. Cal.—Hobson v. SiWea, 194 P. 
525, 50 Cal.App. 35. 
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41. Cal.—Hobson v. Sllvea, supra. 
48. Ohio.—Dietrich v. Peters, 162 N. 

E. 753, 28 Ohio App. 427. 

38 C.J. p 89 note 5. 

Pleadings held sufficient 
Ill.—Pomprowitz v. La Salle-Ran- 
dolph Garage Corp., 77 N.E.2d 852, 
333 Ill.App. 329. 

38 C.J. p 89 note 5 [c]. 

43. R.I.—McCarthy v. McCarthy 

Freight System, 18 A.2d 336, 6$ R. 
I. 175. 

44. Ohio.—Blackburn v. Norris, 189 
N.E. 262, 46 Ohio App. 469. 

45. La.—Potomac Pis. Co. v. Blaise, 
App., 181 So. 629. 

46. La.—Douglas V. Haro, App., 33 
So.2d 387. 
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b. Evidence 

In an action against a garage keeper to recover for 
lose of, or damage to, a motor vehicle left with him for 
storage, a presumption of negligence arises and a prima 
facie case of negligence Is established when the plain¬ 
tiff proves that he delivered his motor vehicle In good 
condition to the garage keeper and that the latter re¬ 
turned it in a damaged condition or failed or refused to 
return it on demand. 

In an action against a garage keeper to recover 
for loss of, or damage to, a motor vehicle left with 
him for storage, plaintiff has the burden of estab¬ 
lishing his contentions 47 by a preponderance of 
the evidence . 48 While it has been held that proof 
by plaintiff that he left his motor vehicle in good 
condition in defendant’s garage and that it was 
in a damaged state the next morning does not 
make out a prima facie case 49 or cause the burden 
of proof to shift to defendant , 60 according to the 


weight of authority a presumption of negligence 
arises and a prima facie case of negligence is es¬ 
tablished where plaintiff proves delivery of his 
motor vehicle in good condition to the garage keep¬ 
er and that the latter failed to produce it in a sim¬ 
ilar condition , 61 or that the garage keeper failed 
or refused to return it on demand , 62 or that the 
vehicle was stolen while in his care . 63 

In such cases defendant has the burden of going 
forward with evidence of due care and lack of neg¬ 
ligence on his part, to counteract the presumption 
and rebut the prima facie case ; 64 and where de¬ 
fendant docs not introduce evidence of sufficient 
weight to counteract and overcome the presump¬ 
tion, plaintiff is entitled to recover 66 Mere proof 
of theft of the unreturned vehicle is not sufficient 
to meet the presumption 66 and overcome plaintiff’s 


47 . Mo. — Stines ▼. Dlllman, App., 4 
S.W.2d 477. 

Plaintiff must prove negligence 

where his vehicle was lost by fire — 
Blackburn v. Norris, 189 N.E. 262, 
46 Ohio App. 469. 

48. Mo—Stines v. Dillman, App., 4 
S.W.2d 477. 

Bvidenoe held sufficient 

(1) In general. 

Cal —Neff v. ^Campbell, 289 P. 217, 
106 Cal App. 286. 

Ill —Neal v. Lincoln Oil Refining Co., 
,269 Ill App. 207. 

La.—Potomac Ins. Co. v. Blaise, App., 
181 So. 629—Union Indemnity Co. 
v. Blaise Downtown Storage, 138 
So. 226, 18 La.App. 295. 

Mass.—Fielding v. S. Z. Poll Realty 
Co., 174 NE 178. 274 Mass. 20. 
Nev—Manhattan Fire & Marine Ins. 
Co. v. Grand Central Garage, 9 P. 
2d 682, 54 Nev. 147. 

N.T.—Di Gennaro v. Feinberg, 40 N. 
Y.S 2d 513. 

Pa.—Gordon v. Gershman, 95 Pa.Su- 
per. 43. 

38 C.JT. p 90 note 26 [a], [d]. 

(2) To show theft of vehicle. 

La.—Potomac Ins. Co. v. Blaise, App., 

181 So. 629. 

Tex —Gulf Coast Chemical Co. v. 
Hopkins, Civ.App., 145 S.W.2d 928. 

(3) To show negligence of defend¬ 
ant. 

Mich.—Crowley v. Detroit Garages, 
243 N.W. 2, 269 Mich. 170. 

Pa.—Underberg v. Stewart, 86 Pa.Su- 
per. 106. 

38 C.J. p 90 note 26 [d] (5)-(7). 

Bvidenoe hold insufficient 

(1) In general. 

Ind.—Employers’ Fire Ins. Co. v. Con¬ 
solidated Garage & Sales Co., 155 
N.E. 583, 85 Ind.App. 674. 

La.—Gulf & S, I. R. R. v. Sutter Mo¬ 
tor Car Co., App., 146 So. 59. 


N.Y.—Bluhm v. Coloma, 62 N.Y.S.2d 
643. 

38 C.J. p 90 note 26 [el. 

(2) To show defendant’s negli¬ 
gence.—Rhodes v. Warsawsky, 242 
Ill.App. 101—38 C J. P 90 note 26 [b]. 

Testimony of other garage owners 
as to general custom to allow garage 
doors to remain open, except in se¬ 
vere weather, does not prevent the 
trial judge from finding defendant 
guilty of negligence—Smith v. Co¬ 
hen, 176 A. 869, 116 Pa.Super. 395. 

49. Mass.—Hanna v. Shaw, 138 N.E. 
247, 244 Mass. 57. 

50. Mass —Hanna v. Shaw, supra. 

51. Ill.—Black v. Downtown Park¬ 
ing Stations, 75 NE.2d 395, 332 Ill. 
App 418. 

38 C J. p 89 note 10. 

Proof of damage by lire to stored 
automobile raises prima facie pre¬ 
sumption of garage keeper’s negli¬ 
gence.-—Hobble v. Ryan, 223 N.Y.S. 
654, 130 Misc. 221—38 C.J. p 89 note 
10 [a] (2). 

59. Ill.—Byalos v. Matheson, 159 N. 
E. 242, 328 Ill. 269. 

Ind.—Employers’ Fire Ins. Co. v. 
Consolidated Garage & Sales Co., 
155 NE. 533, 85 Ind.App. 674. 

Ohio.—North River Ins. Co. of New 
York v. Ohmer, 26 N.E.2d 767, 63 
Ohio App. 346—Dietrich v. Peters, 
162 N.E. 753, 28 Ohio App. 427. 

53. Colo.—Cascade Auto Co. v. Pot¬ 
ter, 212 T. 823, 72 Colo. 570. 

Mich.—Tatro v. Baker-Fisk-Hugill 
Co., 184 N.W. 449, 215 Mich. 623. 
Bootrlue of rei ipsa loquitur is, 
however, Inapplicable to action by 
bailor, where bailee’s failure to re¬ 
turn automobile was due to em¬ 
ployee’s theft.—Rhodes v. Warsaw¬ 
sky, 242 Ill.App. 101. 

54 . N.Y.—Hobble v. Ryan, 222 N.Y. 

S. 654, 130 Misc. 221. I 
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Ohio.—Dietrich v. Peters, 162 N.E. 

753, 28 Ohio App 427. 

38 C.J. p 89 notes 15, 17. 

Unrestricted burden of proof 

(1) In some cases it is stated gen¬ 
erally that defendant garage keeper 
has the burden of proving that the 
damage to the vehicle, or the failure 
to return the vehicle on demand, was 
not due to negligence or lack of or¬ 
dinary care on the part of himself 
or his employee. 

U S.—U. S. v. Whited & Whited, D. 

C.Wash., 1 F.Supp. 589. 

La.—Gulf & S. I. R. Co. v. Sutter 
Motor Co., 126 So. 458, 12 La.App. 
495. 

(2) On proof of theft, defendant’s 
burden was not merely the burden of 
going forward with proof or a shift¬ 
ing burden, but the burden of prov¬ 
ing to the Jury that the loss did not 
arise from his negligence.—Harding 
v. Shapiro, 206 N.W. 168, 165 Minn. 
248—38 C J. p 89 note 18. 

(3) Also, it has been held that ga¬ 
rage proprietor had burden, in ac¬ 
tion by owner for damages resulting 
to automobile when it was delivered 
by proprietor’s employee to unauth¬ 
orized person, contrary to special 
contract for storage, to prove that 
person who took automobile had ex¬ 
press or Implied authority to receive 
it.—Montana Leather Co. v. Colwell, 
30 P.2d 473, 96 Mont. 274. 

55. Ill.—Standard, Inc., v. Kirby, 48 
N.E 2d 716, 319 Ill.App. 206. 

Ohio—North River Ins. Co. of New 
York v. Ohmer, 26 N.E.2d 767, 63 
Ohio App. 346. 

Bvidenoe held insufficient 
Ill.—Black v. Downtown Parking 
Stations, 75 N.E.2d 395, 332 Ill.App. 
418. 

38 C.J. p 90 note 26 [c]. 

50. Ohio.—North River Ins. Co. of 
New York v. Ohmer, 26 N.E.2d 767, 
63 Ohio App. 346. 
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prima facie case , 57 but defendant must go fur¬ 
ther and show that he was guilty of no negligence 
that would render him liable . 68 

In an action to recover for storage, it will not 
be presumed that the ordinary nightman in charge 
of a public garage had implied or apparent au¬ 
thority to bind his employer by a contract for 
protracted storage at a certain rate per month . 69 
The finding made or result reached in such an ac¬ 
tion should not be against the weight of the evi¬ 
dence . 60 

Evidence held inadmissible in an action against 
a garage keeper for loss of, or damage to, a motor 
vehicle stored in his garage includes: Evidence as 
to notices posted about the garage, which disclaimed 
liability in case of loss and which are not shown 
to have come to the owner’s attention ; 61 evidence 
that the owner carried insurance on the lost ve¬ 
hicle and had collected money for its loss from 
the insurance company ; 62 evidence of a custom 
in other garages ; 63 evidence of instructions given 
by defendant to his watchman ; 64 evidence that 
another automobile was stolen from the garage 


two months before ; 65 evidence of the failure of 
defendant to make a record of the return of the 
vehicle to the garage prior to the alleged negli¬ 
gence in question ; 66 and evidence that the garage 
keeper made improvements on his premises after 
the loss . 67 

c. Trial 

Questions of fact, such as whether the garage keeper 
was negligent or exercised ordinary and reasonable care, 
are to be determined by the Jury or other trier of factsf 
and where the action is tried before a Jury instructions 
correctly stating the law applicable to the pleadings and 
the evidence may and should be given. 

The parties are entitled to a trial where a ques¬ 
tion of fact is presented in an action . 68 Unless 
the evidence bearing thereon is insufficient for 
submission to a jury , 69 or is undisputed , 70 a ques¬ 
tion of fact should be determined by the jury, or 
the trial judge trying the case without a jury . 71 
Whether the garage keeper was negligent or ex¬ 
ercised ordinary and reasonable care in safeguard¬ 
ing the vehicle is ordinarily a question of fact for 
the jury or other trier of facts 72 and should not 
be determined as a question of law ; 73 but the 


67. Ill.—Byalos v. MathcBon, 213 111 
App. 60. affirmed 159 N E. 21 2 , 32s 
Ill. 260. 

Plaintiff’s mere concession that au¬ 
tomobile was stolen from dt-findnnt’s 
garage did not destroy its prirun fane 
case.—Federal Ins. Co. v Lindsley, 
228 N.Y.S. 614, 132 Mine 54. 

68 . Ill.—-Byalos v. Mathowm. 243 Til 
App. 60. affirmed 159 N IS. 242. 32k, 
Ill. 269. 

69 . Minn.—Northern Battery Serv¬ 
ice Co. v. Tschida. 396 N.W. 482, 
157 Minn. 401. 

80 . N.Y.—Equitable Garage, Inc. v. 
Hall, 171 N.Y.S. 223. 

38 C.J. p 77 note 67 [b]. 

Evidence held to sustain finding- as 
to lnoeptlon of storage contract 
Minn.—Pratt v. Midland Mortar Cor¬ 
poration. 246 N.W. 11, 187 Minn 
612. 

81 . Colo.—Parris v. Jaquith, 197 P. 
750, 70 Colo. 63. 

Minn.—Hoel v. Flour City Fuel, etc, 
Co., 176 N.W. 300, 144 Minn. 280. 
68 . Mass—Feins v. Ralby, 139 NE 
630, 245 Mass. 228. 28 A.L.R. 511. 

83 . Colo.—Parris v. Jaquith, 197 P. 
760, 70 Colo. 63. 

38 C.J. p 90 note 21 [b]. 

84 . Colo. — Parris v. Jaquith, supra. 
38 C.J. p 90 note 21 [a]. 

66. Utah.—Romney v. Covey Ga¬ 
rage, 111 P.2d 545, 100 Utah 167. 

88 . Mass.—Hayes v. M&ykel Auto. 

Co., 125 N.US 165. 284 Mass. 198. 

38 CJ. p 90 note 21 [c]. 


67. N C.—Farrell v Universal Oa¬ 
rage Co, 3 02 S.E 617, 179 NO 389 

68. NY—Rubinstein v. Pouch, 24 N 
Y.S 2d 172 

69. D.C—Howard v Swagart, 161 F 
2d 651, 82 U.SAppDO. 147. 

Mo—Stines v. Hillman, App., 4 SW 
2d 477. 

Evidence held sufficient for submis¬ 
sion to Jury- 

Mass—Genrgalls v. Geas, 163 NE 
170, 265 Mass. 8. 

Mo—Motors Ins. Corp. v Union Mar¬ 
ket Garage, App.. 207 S W.2d 836. 
N.J.—Judge v. Starr, 136 A. 413, 5 N 
J Misc 283 

38 C.J. p 90 note 29 [c]. 

70. Mieh.—Banks v. Strong, 164 N. 
W. 398. 197 Mich 544. 

Mont --Montana Leather Co. v. Col¬ 
well, 30 P.2d 473, 96 Mont. 274. 

71. Mass.—Hill v. Creditors’ Nat. 
Clearing House, 194 NE 128, 289 
Mass. 437. 

Mo.—McKnlght v. Batrick, App., 49 
S.W.2d 277. 

N.C.—Hutchins v. Taylor-Buick Co., 
153 S.E. 397, 198 N C. 777. 

Pa—Smith v. Cohen, 176 A. 869, 116 
Pa Super, 395—Lopus v. Genslcr, 99 
Pa Super. 44. 

Wash.—Sommer v. Yakima Motor 
Coach Co., 26 P.2d 92, 174 Wash. 
638. 

On conflicting evldenoe as to 

whether a garage keeper has as¬ 
sumed a specific obligation not to de¬ 
liver a motor vehicle to any person 
but the owner, even on a written or¬ 
der, the question becomes one for the 
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jury—Hare v. Mulligan, 77 Pa.Su- 
pcr. 577. 

Direction of verdict held properly re¬ 
fused 

Ill—Neal v. Lincoln OH Refining Co., 
269 Ill App. 207 

Mo - - Motors Ins Corp. v. Union Mar¬ 
ket Garage, App, 207 S.W 2d 836. 

Question of law 

Whether corporation leasing motor 
coach and its lessor were identical 
in law was held question of law for 
court —Sommer v. Yakima Motor 
Coach Co., 26 r.2d 92, 174 Wash. 638. 

72. Minn.—Harding v. Shapiro, 206 
N W. 3 68, 165 Minn 248. 

Mo.—McKnlght v. Batrick, App., 49 S. 
W.2d 277. 

N.Y.—Hobble v. Ryan, 223 N.Y.S. G54, 
130 Misc. 221. 

Pa—Smith v. Cohen, 176 A. 869, 116 
Pa Super. 395. 

Tox.—Cox, Inc., v. American Firo & 
Marine Ins. Co., Civ.App., 28 S.W. 
2d 899. 

Sole question in particular oase 

Where the automobile was shown 
without dispute to have been stolon 
shortly after being stored in defend¬ 
ant’s garage, only issue before 
court, trying the case without a ju¬ 
ry, was whether defendant, as bailee, 
exercised ordinary care under cir¬ 
cumstances of automobile’s disap¬ 
pearance.—Gulf Coast Chemical Co. 
v. Hopkins, Tex.Civ.App., 145 S.W.2d 
928. 

73. Minn.—Harding v. Shapiro, 206 
N.W. 168, 165 Minn. 248. 

38 C.J. p 90 note 29 [a]. 
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facts may be so conclusive as to make it a ques¬ 
tion for the court . 74 

Instructions . Where an action against a ga¬ 
rage keeper for the loss of, or damage to, prop¬ 
erty while in his custody is tried before a jury, 
the degree of care required of him should be prop¬ 
erly defined by the instructions ; 75 and the court 
may give correct instructions on the burden of 
proof ; 7 * 6 but the refusal of a proper instruction 
is not error where the requested instruction has 
been substantially given in another instruction . 77 
Correct instructions which arc applicable to the 
pleadings and the evidence may be given whether 
the action is one to recover for the destruction 
of, or damage to, a stored motor vehicle 78 or is 
one to recover for personal injuries sustained by 
the owner of a stored vehicle when struck by an¬ 
other vehicle driven in the garage by a garage 
employee. 7 ® 


d. Damages or Amount of Recovery 

In an action against a garage keeper for conversion 
of a stored motor vehicle, the full value of the vehicle 
at the time of the conversion is recoverable; but. In an 
action for damage to the vehicle, the measure of damages 
is the difference between the value of the vehicle before 
and after it was damaged. 

In an action against a garage keeper for dann 
age to a motor vehicle resulting from negligence, 
the measure of damages is the difference between 
the value of the vehicle before and after its in¬ 
jury , 80 and in estimating this difference it is prop¬ 
er for the jury to consider the cost and expense 
of repairs ; 81 but the damages, if any, recoverable 
do not include deterioration resulting from long us¬ 
age or lack of use . 82 In an action for conversion, 
the full value of the vehicle at the time of the 
conversion is recoverable . 83 A garage keeper's 
recovery of compensation for storage is subject 
to deduction of the amount of his recognized lia¬ 
bility for a gas tank stolen from the vehicle while 
it was in storage . 84 


C. REPAIRS, SERVICES, AND SUPPLIES 


§ 728. Agreements in General 

A person may not recover for services rendered or ma¬ 
terials furnished in repair.ng a motor vehicle unless 
there is an express or implied agreement with the person 
from whom he seeks compensation; and like rules obtain 
as to recovery for towing the vehicle or furnishing oil 
and gasoline therefor. 

A person may not recover for services rendered 
or materials furnished in repairing a motor ve¬ 
hicle unless there is an express or implied agree¬ 
ment with the person from whom he seeks com¬ 


pensation that he is to be compensated for such 
services or materials . 85 Where a vehicle is left 
fur the making of specified repairs with instruc¬ 
tions not to do any other work or furnish any 
other material, compensation may not be recovered 
for additional repairs ; 86 but where the vehicle 
is left for whatever repairs arc needed, without 
limitation of the amount of repairs to be made, 
recovery may be had for all work done and mate¬ 
rials furnished . 87 


74. Minn.—Newman v. Flour City 
Fuel, etc., Co, 175 N.W. 682, 144 
Minn. 473. 

76. N Y.—Smith v. Economical Ga¬ 
rage, Inc., 176* N.Y.S. 470, 107 Misc. 
430. 

38 C.J. p 91 note 33. 

76 . N.C.—Potts v. Carter-Cobb Mo¬ 
tor Co., 131 S.E. 739, 191 N.C. 821 

77 - Colo.—Parris v. Jaquith, 197 P. 

750, 70 Colo. 63. 

38 C.J. p 91 note 35. 

78 . Iowa —Reimers v. Petersen, 22 
N.W.2d 817, 237 Iowa 650. 

38 C.J. p 91 note 33 La]. 

79 . Ind.—Del-Mar Garage v. Boden, 
179 N.E. 729. 95 Ind.App. 317. 

80. Del.—Morgan Mill work Co. v. 
Dover Garage Co., 108 A. <62, 30 
Del. 383. 

N.C.—Farrell v. Universal Garage 
Co., 102 S.E. 617, 179 N.C. 389. 

Value when delivered to defendant 
and value when returned to plain¬ 
tiff 

N.Y.—Bluhm v. Coloma, 62 N.Y.S.2d 

643. 


81. NC.—Farrell v. Universal Ga¬ 
rage Co., 102 SE 617, 179 NC 389 

82. La —Prendergaat v. Parcel 

Transfer Co , 5 La App 128. 

83. Mich —Crowley v. Detroit Ga¬ 
rages, 243 NW. 2, 259 Mich. 170. 

38 C.J. p 91 note 41. 

84. N.Y.—University Garage v. Hei- 
ser, 14 2 N Y.S 315 

38 C.J. p 77 note 67 [a] (2). 

86. La.—Weinberger Sales Co. v. 
Truett, App., 2 So.2d 699—Darcc v. 
One Ford Automobile, 2 La.App. 
185. 

42 C.J. p 813 note 9 4. 

Bequest and compliance therewith 

(1) Where plaintiff automobile re¬ 
pairman at request of defendant 
owner repaired and furnished ma¬ 
terials for defendant’s automobile, 
there was an implied promise to pay, 
and in the absence of a contract for 
payment at a later date the debt was 
due when the work was performed.— 
Shirley-Self Motor Co. v. Simpson, 
Tex.Civ.App., 195 S.W.2d 951. 
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(2) However, where repairs wero 
made at the request of a thief of the 
vehicle, no recovery therefor may be 
had from the owner of the vehicle.— 
Durce v One Ford Automobile, 2 La. 
App. 185. 

Promise implied in law 

Where automobile agency contract 
provided that agent was to be re¬ 
paid for repairing used automobiles 
only from excess of sale price of such, 
automobiles over trade-in price but 
the dealer breached the contract by 
wrongfully taking possession of re¬ 
paired and reconditioned cars, there¬ 
by preventing the agent from selling 
them, the dealer, having reaped the 
benefit of the repairs and replace¬ 
ments, is obligated, under a promise 
arising by implication of law, to pay 
the value thereof—Rountree Motor 
Co. v. Smith Motor Co, Tex Civ App., 
109 S.W.2d 296, error dismissed. 

88. La.—Wholess Auto Supply Co. v. 

Herold, 8 La.App. 516. 

87. La.—Wheless Auto Supply Co. 

v. Steinau, 127 So. 451, 13 La.App. 

190. 
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A conditional seller of a motor vehicle is not 
personally liable for repairs ordered by the buyer 
or his assignee ; 88 but where a fire loss on a truck, 
sold under a conditional contract reserving title 
in the seller, and insured by the buyer, is settled 
by an agreement between insurer, the seller, and 
the buyer, whereby the seller undertakes to make 
repairs, the cost to be paid by insurer, the buyer, 
being a party to the contract, may set up a breach 
by the seller in an action by the seller against him 
to recover the truck . 89 

Written authorization. Under a statute providing 
that repairmen may collect only up to a stated sum 
for repairs where there has been no written au¬ 
thorization, the written authorization may be given 
either when the statutory limit is reached, or be¬ 
fore the repairs are begun, or at any time the re¬ 
pairs up to the statutory amount are being made ; 90 
and it may include the items of repair, together 
with their cost or estimated cost, or it may include 
only the items of repair, or it may be an author¬ 
ization to overhaul completely and provide every¬ 
thing new that is needed . 91 The statute applies 
only when demand for payment is made by a re¬ 
pairman or automobile mechanic, and not where 
demand for reimbursement from the conditional 
buyer is made by the holder of the legal title . 92 
Where the holder of the legal title paid the full 
repair bill, it will be presumed that he waived the 
statutory requirement . 93 

Wrecker service . It has been held that a police 


officer is without legal authority to employ wrecker 
service to pull another person’s disabled automo¬ 
bile, standing on the side of a highway and unable 
to run because of defective brakes, to a private 
garage , 94 and that, where the automobile owner pro¬ 
tests, the owner of the wrecker is without legal 
right or authority to pull such automobile to a 
garage . 95 

Supplies. Where the loan of an automobile cre¬ 
ates a bailment for the benefit of the bailee, the 
bailee may not pledge the bailor’s credit or make 
him responsible for the payment of a bill for oil 
and gasoline . 96 

§ 729. Nature of Bailment 

A bailment la created when a motor vehicle Va de¬ 
livered by its owner or cuatodian to, and la accepted by, 
another person for repairs or servicing; and ordinarily 
the bailment Is one for hire or for mutual benefit. 

A bailment is created when a motor vehicle is 
delivered by its owner or custodian to, and is ac¬ 
cepted by, another person for repairs 97 or servic¬ 
ing ; 98 and, as bailee, the person with whom the 
vehicle is left occupies the position of an inde¬ 
pendent contractor 99 whose negligence is not im¬ 
putable to the bailor . 1 While, where one receives 
a motor vehicle from the owner to repair it gratui¬ 
tously, the bailment is one for the sole benefit of 
the bailor , 2 a repairman to whom a motor vehicle 
is intrusted for repairs is ordinarily a bailee for 
hire 3 or for mutual benefit , 4 as is a manufacturer 


80. Miss.—Dc Van Motor Co. v. Bai¬ 
ley, 171 So. 342, 177 Miss. 441. 

42 C.J. p 813 note 96. 

$9- Minn.—S&tterlee v. Lawler, 193 
N.W. 118, 166 Minn. 181. 

90. Conn.—Di Blase v. Garnaey, 133 
A. 669, 104 Conn. 447. 

91. Conn.—Di Blase v. Garnaey, su¬ 
pra. 

92. Conn.—Bridgeport L. A. W. Cor¬ 
poration v. Levy, 147 A. 841, 110 
Conn. 266. 

93. Conn.—Bridgeport L. A. W. Cor¬ 
poration v. Levy, supra. 

9ft. Ala.—Brown v. Ace Motor Co., 
8 So.2d 565, 30 Ala.App. 479, cer¬ 
tiorari denied 8 So.2d 688, 243 Ala. 
92. 

96. Ala.—Brown v. Ace Motor Co., 
Bupra. 

90. N.J.—Post v. Lloyd, 177 A. 560, 
13 N.J.Misc. 241. 

97. Cal.—Guidicl v. Pacific Auto 
Ins. Co., 179 F.2d 337, 79 Cal.App.2d 
662. 

Md.—General Refining Co. v. Inter¬ 
national Harvester Co., 196 A. 181, 
178 Md. 404* 


Mass.—Rourke v. Cadillac Automo¬ 
bile Co. of Boston, 167 NE. 231. 268 
Mass. 7. 

Neb.—Curry v. Bruns, 286 N.W. 88, 
136 Neb. 74. 

N.Y.—Blake v. Salmonson, -67 N.T.S. 

2d 607, 188 Misc. 97. 

Pa —Brower, to Use of Brower v. 
Employers’ Liability Assur. Co., 
Limited, of London, England, 177 
A. 826, 318 Pa. 440—Brown v. Cres¬ 
cent Nut & Chocolate Co., 166 A. 
743, 310 Pa. 489. 

S.C.—Powell v. A. K. Brown Motor 
Co., 20 S.E.2d 636, 200 S.C. 76. 

Any acts within special purposs of 
bailment are within the scope of the 
bailment.—Brower, to Use of Brower 
v. Employers’ Liability Assur. Co., 
Limited, of London, England, 177 A. 
826, 318 Pa. 440. 

9a Me.—Daigle v. Pelletier, 81 A. 2d 
845. 139 Me. 382. 

Xinbrloatloa 

Me.—Frost v. Chaplin Motor Co., 26 
A2d 226, 138 Me. 274, 138 A.L.R. 
1144. 

99. Me.—Daigle v. Pelletier, 81 A 2d 
345, 189 Me. 882. 
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Neb.—Curry y. Bruns, 285 N.W. 88, 
136 Neb. 74. 

N.Y.—Blake v. Salmonson, 67 N.Y.S. 
2d 607, 188 Misc. 97. 

1. Me.—Daigle v. Pelletier, 31 A.2d 
345. 139 Me. 382. 

Nonliability of owner of vehicle for 
repairman’s negligent operation of 
vehicle see supra 9 438. 

2. Ala.—Thomas ▼. Hackney, 68 So. 
296, 192 Ala. 27. 

a Minn.—Phoenix Assur. Co. v. 

Pratt, 250 N.W. 466, 189 Minn. 686. 
Neb.—Nagaki v. Stockfieth, 4 N.W. 2d 
766, 141 Neb. 676. 

Tenn.—Andrew Jackson Hotel v. 
Platt, 89 S.W.2d 179, 19 Tenn.App. 
360. 

38 C.J. p 85 note 29 [a]—42 CX p 813 
note 6. 

4. Neb.—Nagaki v. Stockfieth, 4 N. 
W.2d 766, 141 Neb. $76. 

Ohio.—Blackburn v. Norris, 189 N.E. 

262, 46 Ohio App. 469. 

Pa.—Brower, to Use of Brower, v. 
Employers’ Liability Assur. Co.. 
Limited, of London, England, 177 
A 826, 318 Pa. 440. 

5. C.—Kelley v. Capital Motors, 28 S. 
E.2d 886, 204 8.C. 804. 
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to whom the vehicle is returned for repairs ; 6 and 
where the repairs have been completed and the 
property is being held until the owner can call for 
it the bailment remains simply one for mutual ben¬ 
efit . 6 

§ 730. Care as to Repairs, Services, or Sup¬ 
plies 

Ordinarily a bailee of a motor vehicle intrusted to him 
for repairs may have the work done by another person; 
but he is bound to have the work done with ordinary 
care and skills and he is liable for damages to the ve¬ 
hicle caused by carelessness and negligence in making 
the repairs. 

A bailee of a motor vehicle intrusted to him for 
repairs is required to do the work contracted for, 
or to have it done, with ordinary care, skill, and 
judgment 7 and with the use of a degree of dili¬ 
gence, attention, and skill adequate to the per¬ 
formance of his undertaking . 8 He may use the 
usual means of executing the bailment , 9 and, un¬ 
less the contract requires his personal services, 
he may have the work completed by third persons ; 10 
but where he takes a repair job involving some 
work which he does not have facilities to per¬ 
form, his undertaking covers the entire job so far 
as the customer is concerned ; 11 and his duty is 
not limited to the selection of competent em¬ 
ployees 12 or to the employment of a competent 
person to do work which is outside the capacity of 
his shop . 13 He is liable for damage to the vehicle 
caused by the carelessness and negligence of him¬ 
self or his employee in making the repairs . 14 How¬ 


ever, there is no liability for an explosion resulting 
from the application of a welding torch to the out¬ 
side of a tank trailer used in transporting gaso¬ 
line where the repairs to be made require welding 
and the employees are informed by a representa¬ 
tive of the owner of the vehicle that the tank has 
been steamed . 15 

Services and supplies. A person receiving a mo¬ 
tor vehicle for washing assumes, as a bailee for 
hire, the obligation to use due care in the per 
formance of the services required . 16 The failure 
of a person to put alcohol in the radiator of a mo¬ 
tor vehicle as he has agreed to do is negligence 
rendering him liable for the damages resulting 
from the subsequent freezing of water in the radia¬ 
tor . 17 

§ 731. Care and Custody of Vehicle 

A repairman with whom a motor vehicle le left for re¬ 
pairs under a bailment for mutual benefit or for hire 
is not an insurer of the safety of the vehicle, but is 
required to use ordinary and reasonable care In safeguard¬ 
ing it, and is liable to the owner for loss of, or damage to, 
the vehicle resulting from his negligent acts or omis¬ 
sions. 

As a bailee, a repairman with whom a motor ve¬ 
hicle is left for repairs has not only the posses¬ 
sion and control, but also the exclusive right of 
possession, of the vehicle . 18 Where the bailment 
is one for mutual benefit or for hire, the repair¬ 
man is, in the absence of a contractual limitation 
of liability , 19 required to use ordinary care and dili¬ 
gence in safeguarding the vehicle , 20 that is, such 


Tcnn.—Farrell-Calhoun Co., for Use 
of Automobile Ins. Co. of Hart¬ 
ford, Conn., v. Union Chevrolet Co, 
113 S.W.2d 419, 21 Tenn.App. 654. 

5. Ill —Ford Motor Co. v. Osburn, 
140 Ill.App. 633. 

6. Ga.—Renfroe v. Fouche, 106 S.E. 
303, 26 Ga.App. 340. 

7. Conn.—Russell’s Express, Inc. v. 
Bray’s Garage, Inc., 109 A. 722, 94 
Conn. 520. 

42 C.J. p 813 note 9. 

8. Iowa.—Burrichter v. Bell, 194 N. 
W. 947, 196 Iowa 629. 

38 C.J. p 77 note 71. 

9. Conn.—Russell’s Express, Inc. v. 
Bray’s Garage, Inc., 109 A. 722, 94 
Conn. 520. 

XO. Conn.—Russell’s Express, Inc. v. 
Bray's Garage, Inc., supra. 

11. Conn.—Russell’s Express, Inc. v. 

Bray's Garage, Inc., supra. 

42 C.J. p 813 note 12. 

18. Conn.—Russell’s Express, Inc. ▼. 

Bray's Garage, .Inc., supra. 

12 C.J. p 813 note 9. 


13. Conn—Russell’s Express, Inc. v. 
Bray’s Garage. Inc., supra. 

42 C.J. p 814 note 13. 

14. La.—Wood v. Becker Welding 
Shop, App., 34 So.2d 924—Marine & 
Motor Ins. Co. v. Cathey, 8 La.App. 
240. 

15. La.—Transportation Equipment 
Co. v. Younger Bros., App., 34 So.2d 
347. 

Proximate cause of the explosion 
in such case is the failure of the 
owner of the tank trailer to see to it 
that the tank was properly steamed 
and rendered safe for the making of 
repairs before it was sent to the re¬ 
pairman.—Transportation Equipment 
Co. v. Younger Bros., supra. 

19. Conn.—Maynard v. James, 146 
A. 614, 109 Conn. 365, 65 A.L.R. 427. 

17. Ark.—Whittaker v. Kirchman, 
287 S.W. 168, 171 Ark. 1029, 49 A. 
L.R. 316. 

18. Cal.—Guidlcl v. Pacific Auto. 
Ins. Co., 179 P.2d 337, 79 Cal.App. 
2d 128. 


Delivery at plaoe other than repair 
shop 

Delivery for repairs of a motor 
vehicle to the repairman’s employee 
at a place other than the repair shop 
may, under the circumstances, be a 
delivery to the repairman.—Landry 
v. McNeil Hunter Motor Co, 122 So. 
293, 11 La.App. 380. 

19. Tex.—Langford v. Nevin, Civ. 
App., 293 S.W. 673, certified ques¬ 
tions answered 298 S.W. 536, 117 
Tex. 130. 

Notice affecting liability see Infra 
8 732. 

20. Md.—General Refining Co. v. In¬ 
ternational Harvester Co., 196 A. 
131, 173 Md. 404. 

Neb.— Corpus Juris quoted lu Nagaki 
v. Stockfleth, 4 N.W.2d 766, 767, 
141 Neb. 676. 

Ohio.—Blackburn v. Norris, 189 N. 

E. 262, 46 Ohio App. 469. 

Tenn.—Farrell-Calhoun Co. for Use 
of Automobile Ins. Co. of Hart¬ 
ford, Conn. v. Union Chevrolet Co., 
113 S.W.2d 419, 21 Tenn.App. 554. 
38 C.J. p 86 note 50 [a] C2)—42 C.J. 
p 814 note 15. 
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care and diligence as a capable and reasonably 
prudent person engaged in the same business is 
accustomed to exercise , 21 and is liable to the owner 
for loss of, or damage to, the vehicle resulting 
from his negligent acts or omissions 22 or those of 
his agents or employees while acting within the 
scope of their employment . 23 Likewise, a person 
receiving a motor vehicle for washing or other 
servicing is required to exercise ordinary and rea¬ 
sonable care in safeguarding it . 24 A repairman is, 
however, required to use only ordinary and rea¬ 
sonable care for the safekeeping of the vehicle 25 
and is not liable for loss or damage if such care 
has been exercised ;' 26 he is not an insurer of the 
safety of the vehicle . 27 

Unless he is an ostensible principal , 28 a per¬ 
son not actually engaged in the business of repair¬ 
ing or servicing motor vehicles is not liable for 
damages to a motor vehicle resulting from the 
negligent operation thereof by a person who is not 
his employee, but to whom the vehicle was intrust¬ 
ed by the owner for repairs or services . 29 

Theft or unauthorized use by employee. Where 
an automobile during the continuance of a bail¬ 
ment for repairs is stolen by a servant of the re¬ 
pairman, the repairman may ‘be liable where he has 
failed to exercise due care in the selection of the 
servant ; 30 and failure to protect a vehicle, left 
for repairs or service, from unauthorized use b> 

21. Tenn.—Farrell-Calhoun Co., for 
Use of Automobile Ins. Co. ot 
Hartford, Conn., v. Union Chevro¬ 
let Co., supra. 

22. Ky.—Kentucky Motors Co. v. 

Kelly, 3 S.W.2d 1092, 223 Ky. 482 

La—Marine & Motor Ins. Co. v. 

Cathey, 8 La App. 240. 

Neb.— Corpus Juris quoted in Nagaki 
v. Stockflcth, 4 N.W.2d 766, 767, 

141 Neb 676. 

Tenn—Farrell-Calhoun Co., for Use 
of Automobile Ins. Co. of Hart¬ 
ford, Conn , v. Union Chevrolet Co., 

113 S.W.2d 419, 21 Tenn.App. $54. 

42 C.J. p 814 note 1G. 

23. La.—Royal Ins. Co., Limited, of 
Liverpool, England, v. Collard Mo¬ 
tors. App, 179 So. 108. 

Md.—General Refining Co. v Inter¬ 
national Harvester Co , 196 A. 131, 

173 Md. 404. 

Neb.— Corpus Juris quoted in Nagaki 
v. Stockfljtli, 4 N W.2d 766, 767, 

141 Neb. 676. 

4*2 C.J. P 814 note 17. 

M. Tenn.—Farrell-Calhoun Co., for 
Use of Automobile Ins. Co. of 
Hartford, Conn. v. Union Chevrolet 
Co., 113 S.W.2d 419, 21 Tenn.App. 

•554. 

38 C.J. p 86 note 50 [a] (1). 


employees may impose liability for damage to the 
vehicle while being so used . 81 

Where the bailment is for the sole benefit of the 
bailor, as where one receives a motor vehicle from 
the owner to repair it gratuitously, he is required 
only to exercise slight care and is liable only foi 
gross neglect or bad faith . 32 

Conversion . No act of a repairman in disrnan- 
tling a motor vehicle or making alterations therein 
is in any sense a conversion where everything he 
docs while acting under the directions of the reg¬ 
istered owner of the vehicle is lawful and within 
the terms of his contract of employment . 33 Even 
though repairs are made without the owner’s con¬ 
sent, there is no conversion where the acts are 
done in subordination to the owner’s title and with¬ 
out altering the structure, appearance, or usefulness 
of the vehicle . 34 

§ 732. - Notice Affecting Liability 

Posting or otherwise giving notice that he will not 
be liable does not relieve a repairman from liability for 
a loss occasioned by his lack of ordinary care. 

The liability of one in whose custody an auto¬ 
mobile was left for repairs as a bailee for hire is 
not affected by knowledge of the owner as to the 
manner in which or the place where the property 
was kept . 35 A repairman or serviceman cannot 
avoid liability for a loss occasioned by lack of or- 

30. Ga—Renfroe v. Fouche, 106 S, 
E. 303. 26 Ga App. 340 

31. Conn.—Maynard v. Jumps, 146 
A. 614, 109 Conn. 365, 65 ALR. 
427. 

La.—Weis v. Pan-American Petrole¬ 
um Corporation, 126 So 90, 12 La. 
App. 661 

42 C J p 814 note 22 

There in an implied contractual ob¬ 
ligation that an automobile placed 
in hands of another for repnirw, shall 
not be used m an unauthorized man¬ 
ner.—Powell v. A. K. Brown Motor 
Co, 20 S.E 2d 636, 200 S.C. 75. 

Whether employer exercised prop¬ 
er care la selecting servant is im¬ 
material.—Weis v. Pan-American Pe¬ 
troleum Corporation, 126 So. 90, 12 
La App. 6 61. 

32. Ala—Thomas v. Hackney, 68 So, 
296, 192 Ala. 27. 

33. Cal—Lindsay v. Kleiber Motor 
Truck Co., 294 P. 464, 110 Cal.App. 
479. 

34. Wis.—Donovan v. Barkhausen 
Oil Co., 237 N.W. 940, 200 Wm. 
194. 

35. Mans.—Stevens v. Stewart-War- 
ner Speedometer Corp., Ill N.E. 
771, 223 Mass. 44. 


25 . N.C—Swain v. Twin City Motor 
Co.. 178 SF, 560. 207 NC 755. 

Tenn—Andrew Jackson Hotel v. 
Platt, 89 S.\V.2d 179, 19 Tenn.App. 
360. 

42 C.J. p 814 note 18. 

Precautions against lire 

In one case the court refused to 
hold that a person operating a re¬ 
pair garage is guilty of negligence 
unless he employs a nifiht watchman 
or installs a sprinkler system or Are 
extinguishing apparatus—Kelby v. 
Capital Motors, 28 S.E,2d 836, 204 
S.C. 304. 

26 . N.C.—Swain v. Twin City Motor 
Co., 178 S.E. 660, 207 N.C 755. 
Xu absence of bad faith, repairman 

is liable only by reason of his negli¬ 
gence.—Blackburn v. Norris, 189 N.E 
262, 46 Ohio App. 469 

27 . N.C.—Swain v. Twin City Motor 
Co., 178 S.E. 560, 207 N.C 755. 

Tenn.—Andrew Jackson Hotel v. 
Platt, 89 S.W.2d 179, 19 Tenn.App. 
360. 

42 C.J. p 814 note 19. 

28 . Tex —Burge v. Batson, Civ App , 
13 S.W.2d 899. 

29. La.—Herbert v. Langhoff, 168 
So. 508, 185 La. 105. 
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dinary care on his part by having posted a no¬ 
tice , 36 or by having given notice to the owner , 37 
that he will not be liable, as, for example, where the 
vehicle is destroyed by fire 38 or is stolen . 39 

The duty of a repairman to care for articles in a 
vehicle left with him for repairs depends on notice 
to him of the presence of such articles . 40 

§ 733. - Use of Vehicle in Testing Re¬ 

pairs 

A repairman may be liable for destruction of, or dam¬ 
age to, a motor vehicle resulting from the negligence of 
his employee while driving the vehicle to ascertain wheth¬ 
er the repairs have been successfully made. 

The repairman may be liable for destruction of, 
or damage to, the vehicle resulting from the negli¬ 
gence of an employee while driving the vehicle 
for the purpose of ascertaining whether the re¬ 
pairs have been successfully made , 41 even though 
the test is made at the request of the owner ; 42 
and the fact that the test is not properly made or 
is unduly extended will not necessarily have the 
effect of taking the acts of the employee out of 
the scope of his employment . 43 However, recov¬ 
ery may not be had for damage to the vehicle in 
a collision while it is biing tested if the collision 
is due to any other cause than the employee’s neg¬ 
ligence, such as the fault of the driver of the other 
vehicle ; 44 and, obviously, where a vehicle, left 


for greasing, is wrecked while being tested by an 
employee to ascertain whether squeaks have been 
removed, recovery may not be had on the ground 
that the employer has negligently permitted the 
vehicle to be stolen . 45 In the case of a bailment 
for the sole benefit of the bailor, as where one re¬ 
ceives a motor vehicle from the owner to repair 
it gratuitously, he is required only to exercise slight 
care, and is liable only for gross neglect or bad 
faith where the vehicle is damaged while it is be¬ 
ing operated for the purpose of ascertaining wheth¬ 
er or not the repairs have been successfully made . 46 

§ 734. - Redelivery to Owner 

A person with whom a motor vehicle is left for re¬ 
pairs or services is obligated to return it to the bailor 
or his authorized representative or show a good excuse 
for failure to do so. 

An essential clement of every contract of bail¬ 
ment of a motor vehicle for repairs or services 
is the agreement of the bailee to return the vehi¬ 
cle to the bailor or his authorized representative ; 47 
and this is true where the motor vehicle is received 
fur the purpose of making repairs if ordered by 
the owner after ascertainment of their nature and 
extent . 48 So, when called on for the return of 
the vehicle, it is the duty of the repairman or serv¬ 
iceman to deliver it to the owner or to excuse his 
failure to do so , 49 as by showing that it has been 


Neb —Corpus Juris quoted in Nngaki 
v. Stockfleth, 4 N W 2d 766, 768, 
141 Neb 676 

36. Noli —Corpus Juris quoted in 

Nagaki v. Stoekfloth, 4 N W lid 766. 
768, 141 Neb 676 
42 C J. p 814 note 25. 

37. Neb. —Corpus Juris Quoted in 

Nagaki v. Stookfleth, 4 N.W 2d 766, 
768. 141 Neb 676. 

Okl —Scott Auto, etc., Co. v. Mc¬ 
Queen, 226 P. 372, 111 Okl. 107. 
34 A.L.R. 162. 

Notice in reoeipt handed to vehicle 
owner casually as token for identifi¬ 
cation—Maynard v. James, 146 A. 
614, 109 Conn. 365, 66 A.L.R. 427. 

38. Neb.— Corpus Juris quoted in 

Nagaki v. Stockfleth, 4 N.W.2d 766, 
768, 141 Neb. 676. 

Okl.—Scott Auto, etc., Co. v. Mc¬ 
Queen, ‘226 P. 372, 111 Okl. 107. 34 
A.L.R. 162. 

Notios in repair order or invoice 

La.—Pacific Fire Ins. Co. v. Eunice 
Motor Car Co., App., 30 So.2d 441. 

39. Ga.—Renfroe v. Fouche, 106 
S.E. 303, 26 Ga.App. 340. 

Neb.— Corpus Juris quoted in Nagaki 


V. Stockfleth, 4 N W 2d 76G, 768, 141 
Neb. 676. 

Zn Texas 

(1) The text rule has been follow¬ 
ed in tht* commission of appeals on 
the ground that the language of the 
posted sign is subject to a strict 
construction and, while it purports 
to exempt the bailee from liability 
for loss due to particular causes oth¬ 
er than the negligence of the bailee, 
it does not in express terms pro¬ 
vide for the exemption of the bailee 
from the obligation, inhering in the 
bailment contract, to exercise ordi¬ 
nary care to prevent the theft of the 
automobile—Langford v. Ncvln, 298 
S.W. 536, 117 Tex 130. 

(2) In an earlier case, it was held 
by the court of civil appeals that 
where the owner of the motor ve¬ 
hicle had actual knowledge of the 
sign and left the vehicle with the 
distinct understanding on his part 
that the repairman would not be lia¬ 
ble for loss of the vehicle by theft, 
the repairman was net liable unless 
the theft was occasioned by his gross 
negligence.—Munger Automobile Co. 
v. American Lloyds of Dallas, Tex 
Civ.App., 267 S.W. 304. 

40. Pa.—Moss v. Jannetti Body Co., 
101 Pa.Super. 1. 
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Notice held lacking 

Pa--Moss v. Jannetti Body Co, su- 
pra 

41. Kan—Roberts v. Kinlev, 132 P. 
1180, 89 Kan. 885, 46 LRA.NS, 
938 

42 . Minn.—Phoenix Assur. Co v. 
Pratt, 250 N.W. 455, 189 Minn. SX6 

43 . Kan.—Roberts v. Kinlcy, 132 P. 
3180, 89 Kan. 885, 45 LRA.NS, 
938. 

42 <\.J. p 814 note 30. 

44 . Kan—American Automobile Ins. 
Co. v. Clark, 252 P. 215, 122 Kan 
445. 

45 . Tenn —Malone for Use and Ben¬ 
efit of Globe Rutgers Fire Ins Co. 
of New York, v. Harth. 1*2 Tenn. 
App. 687. 

46. Ala—Thomas v. Hackney, 68 So. 
296, 192 Ala. 27. 

47. Me.—Daigle v. Telletier, 31 A. 
2d 345, 139 Me. 382—Frost v. Chap¬ 
lin Motor Co., 25 A.2d 225, 138 Me. 
274, 139 A.L.R. 1144. 

Mass.—Doyle v. Peerless Motor Co. f 
116 N.E. 257. 226 Mass. 561. 

48. Mass—Doyle v. Peerless Motor 
Co., supra. 

49. N.Y.—Allen v. Fulton Motor Car 
Co., 128 N.Y.S. 419, 71 Misc. 190. 

42 C.J. p 815 note 35. 
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stolen without negligence on his part . 60 

Time for return. The repairman is liable in dam¬ 
ages where he fails to return the vehicle within 
the specified time agreed on, and refuses there¬ 
after to return the vehicle notwithstanding re¬ 
peated demands, and the owner is compelled to sue 
to obtain possession ; 51 but keeping an automobile 
overnight, instead of returning it the same day 
as he promised to do, does not render the repair¬ 
man liable for the loss of the automobile by theft 
without negligence on his part . 52 

Place of return. If the place of return is des¬ 
ignated therein, the contract of bailment is not 
completely performed until a delivery at the desig¬ 
nated place has been made . 63 If the contract of 
■bailment does not, by its express or implied terms, 
fix the place of return, the vehicle must be kept 
ready for delivery, when called for, in the garage or 
shop where it was deposited or some other appro¬ 
priate place , 54 and must be delivered at such place 
on demand . 65 The bailee is under no obligation to 
make delivery elsewhere ; 56 in the absence of a 
custom or contract, he is under no obligation to 
redeliver the repaired or serviced motor vehicle to 
the owner at his residence or place of business . 67 
However, a mere offer to return an automobile 
after it has been repaired or serviced docs not ef¬ 
fect a redclivery if the car is then so situated that 
it cannot be repossessed by the bailor and taken 
away by the exercise of reasonable driving ability 
and skill ; 68 and, in such case, unless the bailor 
waives his right to a proper return, it is the duty 
of the bailee to move the car to a proper place 
or by other means make it ready for redelivery . 69 


61 C.J.S. 

§ 735. —- Delivery of Vehicle to Person 
Not Authorized to Receive It 

A repairman’s delivery of a motor vehicle to a person 
not authorized to receive It constitutes a conversion. 

A delivery of the motor vehicle by the repair¬ 
man to one who is without authority to receive 
it constitutes a conversion . 60 However, where the 
repairman is without notice of the rights of others 
in the vehicle, he will be discharged from liability 
by a redclivery thereof to the person from whom 
he receives it , 61 and this notwithstanding he has 
given such person a nonnegotiable receipt which is 
not surrendered on a redelivery of the vehicle . 62 
Also, where a universal custom is established that, 
in the absence of orders to the contrary from the 
owner, delivery of a motor vehicle to the owner’s 
chauffeur constitutes delivery to the owner, it will 
be presumed that, on delivery of a car to a re¬ 
pairman, both parties know of such custom and con¬ 
tract accordingly . 63 It is not a breach of duty for 
the repairman to deliver the vehicle to his own 
employee where, under the circumstances, such em¬ 
ployee is, for the purpose of delivery, not his agent, 
but is instead the agent of the owner or of a ga- 
rageman whom the owner expressly made his agent 
for the purpose of having the repairs made . 64 

§ 736. Compensation 

In the absence of an agreement as to the amount of 
compensation, fair and reasonable compensation Is re¬ 
coverable for repairs to a motor vehicle; but, if the 
amount is fixed by contract, the contract price, less the 
cost of the labor necessary to complete the repairs where 
the defendant has prevented completion, may be re¬ 
covered. 

Where services are rendered and materials fur- 
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Attachment of veh’ole at instance 
of servioeman on an old account la 
no excuse.—Frost v. Chaplin Motor 
Co, 25 A.2d *225, 138 Me. 274. 139 
A.L.R. 1144. 

50. Cal.—Emigh v. Wood, 263 P. 947, 
81 Cal.App. 347. 

42 C.J. p 815 note 36. 

51. L»a.—Pitcher v. Sutter Motor Car 
Co., 6 La.App. 99. 

68. Ky.—Webb v. McDaniels, 205 8. 
W.2d 511, 305 Ky. 789. 

Hot insurer 

Mere promise to return vehicle did 
not make repairman insurer.—Webb 
v. McDaniels, supra. 

Keeping veh'cls overnight not pros, 
im&te cause of loos 

Ky.—Webb v. McDaniels, supra. 

53. Me.—Daigle v. Pelletier, 31 A.2d 
345, 139 Me. 382. 

iA Conn.—Maynard v. James, 146 


[ A. 614, 109 Conn. 365, 65 A.L.R. 
427. 

55. Me.—Daigle v. Pelletier, 31 A. 
2d 345, 139 Me. 382—Frost v. Chap¬ 
lin Motor Co., 25 A 2d 225, 138 Me. 
274, 139 A.LR. 1144. 

58. Me.—Daigle v. Pelletier, tl A. 
2d 345, 139 Me 382. 

57. Conn.—Marron v. Bohannan, 133 
A. 667, 104 Conn. 467, 46 A.L.R. 
838. 

Mo.—Andres v. Cox, 23 S.W.2d 1066, 
223 Mo.App. 1139. 

Neb.—Curry v. Bruns, 285 N.W. 88, 
136 Neb. 74. 

58. Me.—Daigle v. Pelletier, 81 A. 
2d 345, 139 Me. 382. 

59. Me.—Daigle v. Pelletier, supra. 
Bailor’s laok of liability for inju¬ 
ries 

Where at time charging of tire 
truck’s battery was finished, custo¬ 
dian of truck was unable to drive it 
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from repair shop of garage because 
repair shop was filled with automo¬ 
biles, and asked repairman to take 
fire truck out, and repairman in driv¬ 
ing truck out of garage injured third 
person, custodian of truck was not li¬ 
able for Injuries, since there was no 
redelivery of automobile to custod an 
and repairman was still acting as in¬ 
dependent contractor.—Daigle v. Pel¬ 
letier, supra. 

60. Mass.—Doyle v. Peerless Motor 
Co., 116 N.E. 257, 226 Mass. 561, 
567. 

42 C.J. p 815 note 88. 

61. N.Y.—Manny v. Wilson, 122 N.Y. 
S. 16, 137 App.Div. 140. 

68. N.Y.—Manny v. Wilson, supra. 
42 C.J. p 815 note 40. 

63. Mass.—Doyle v. Peerless Motor 
Co., 116 N.E. 257, 226 Mass. 561. 

•i. N.J.—Field v. Serpico, 49 A.2d 
21, 24 N.J.Mlsc. 289. 
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nished without agreement as to the amount of com¬ 
pensation therefor, the repairman or serviceman 
is entitled to recover such compensation as is fair 
and reasonable 65 in view of his skill and equip¬ 
ment. 66 In case the price of repairs is fixed by 
contract, the measure of recovery, where defend¬ 
ant takes the vehicle away when the repairs are 
partially made and refuses to return it for comple¬ 
tion of the repairs, is the contract price less the 
cost of the labor necessary to complete the re¬ 
pairs. 67 Where the repairs are not satisfactorily 
made within a reasonable time, it is proper for the 
owner, in paying for the repairs, to deduct the 
loss in value of the vehicle. 66 

Repairman’s failure to notify owner of a fire 
which damaged owner’s vehicle while it was in re¬ 
pairman’s shop does not preclude recovery for the 
repairs necessary when the vehicle was brought to 
the shop where the fire damage has been wholly 
repaired without expense to the owner. 69 

A tender of the amount due for automobile re¬ 
pairs does not discharge the debt. 70 

Excessive payment. Where the repairman com¬ 
pels the owner to submit to an illegal exaction in 
order to recover possession of the vehicle, the 
doctrine of duress of goods applies, 71 and as much 
of the payment as is excessive may be recovered, 72 
or if, in order to recover possession of the vehicle 
the owner has given a check for more than the re¬ 
pairman is entitled to, tl^| repairman cannot re¬ 


cover on such check, 76 without regard to whether 
his excessive demand was for the purpose of de¬ 
frauding the owner 74 or whether or not it was 
made in good faith. 76 

§ 737. - Set-Off and Counterclaim 

A cross demand for damages may be made In an 
action to recover for repairs; and the plaintiff is not 
entitled to recover where the defendant’s damages from 
the unskilled and unworkmanlike manner in which the 
repairs were made equal or exceed the amount claimed 
by the plaintiff. 

In an action to recover a sum alleged to be due 
for repairs to a motor vehicle, made by plaintiff, 
there can be no recovery where, by reason of the 
unskilled and unworkmanlike manner in which the 
repairs were made, defendant has been damaged 
in an amount equal to, or greater than, the amount 
claimed by plaintiff. 76 Defendant is not estopped 
to set up a cross demand for damages in an ac¬ 
tion for work and labor by the fact that he has 
made partial payments for the repairs. 77 

§ 738. - Pleading, Evidence, and Trial 

In order to recover for work done and materials fur¬ 
nished in repairing a motor vehicle, the plaintiff must 
plead and prove a cause of action. The existence of facts 
as to which the evidence is conflicting, and which facte 
are not conclusively established is to be determined by 
the Jury or other trier of facts. 

In an action to recover for work done and ma¬ 
terials furnished in repairing a motor vehicle, it 
is incumbent on plaintiff to plead 76 and prove 79 a 


65. Mass.—Horton v. Phillips, 131 
N.E. 324. 238 Mass. 7. 

42 C.J. p 818 note 85. 

66. Md.—Owings v. Dayhoff, 151 A. 
240, 159 Md. 403 

67 . La.—Gatlin-McDonald Chevrolet 
Co. v. Puckett. App., 172 So. 544. 
Prices of parta specially ordered 

for defendant's vehicle are properly 
included in the recovery where such 
parts are not regularly kept in stock 
by repair garages and arc rarely 
needed.—Gat 1 in-McDonald Che vrol et 
Co. v. Puckett, supra. 

68. La.—Cadillac Service Garage v. 
Shushan, 123 So. 175, 10 La.App. 
761. 

69 . Mass.—Durnett & Sherman v. 
Conroy, 156 N.E. 678, 259 Mass. 
339. 

70. N.T.—Led well v. Entire Service 
Corporation, 231 N Y.S. 365, 224 
App.Div. 433, affirmed 170 N.E. 138, 
252 N.Y. 548. 

71* Tex.—Caldwell v. Auto Sales, 
etc., Co., Civ App., 158 S.W. 1030. 

78. N.J.—Berger v. Bonnell Mo\or 
Car Co., 133 A. 778, 4 Misc. 589. 
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73. Tex —Caldwell v. Auto Sales, 

etc., Co, Civ.App., 158 S.W. 1030. 

74. Tex.—Caldwell v. Auto Sales, 

etc., Co , supra. 

75. Tex.—Caldwell v. Auto Sales, 

etc., Co , supra. 

78. Iowa.—Burrichter v. Bell, 194 N. 
W. 947, 196 Iowa 529. 

38 C.J. p 77 note 72—42 C.J. p 818 
note 93. 

77. Ain —Thomas v. Hackney, 68 So. 
290, 192 Ala. 27. 

78. Petition, held to state oanoe of 
action 

Okl —Home Ins. Co. of New York, 
N. Y., v. Voto-Jacobus Motor Co., 
117 P 2d 779, 189 Okl. 426. 

79. Cal —Macintosh v. Chicago 

Electric Motor Car Co., 186 P. 3G4, 
44 Cal App. 320. 

38 CJ. p 77 note 68 [cJ— 42 C.J. p 
818 note 85 Tb]. 

Plaintiff’s testimony held corroborat¬ 
ed by facte of oaee 

La.—Polinsky v. Michel Lumber & 
Brick Co., 6 La.App. 818. 

Evidence held sufficient 

(1) To sustain judgment for plain- 
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tiff—Self v. Whittier, Tex Civ.App., 
269 SW. 628—38 CJ. p 77 notes 67 
Lc], 68 La]—42 C.J. p 818 note 85 
[c]. 

(2) To sustain, in replevin to re¬ 
cover a truck, verdict awarding de¬ 
fendant recovery on his counterclaim 
for repairs.—McCluskey v. De Long, 
Mo.App., 198 S.W.2d 673 

(3) To support Judgment on the 
theory of an implied contract.— 
Home Ins Co of New York, N. Y., 
v. Voto-Jacobus Motor Co., 117 P.Sd 
779, 189 Okl. 426. 

(4) To sustain finding that repair¬ 
men contracted to repair axle of 
tra ler for a fixe d price rather than 
on a quantum meruit basis.—Trans¬ 
portation Equipment Co. v. Younger 
Bros., La.App., 34 So.2d 347. 

(5) To show that all work done 
was authorized.—Auto Electric Co. v. 
Wilkinson, 6 La App. 636. 

Evidence held insufficient 

(1) To afford legal warrant for 
estimating the value of p a’ntiff's 
claim on a time or quantity basis.— 
Owings v. Dayhoff, 151 A. 240, 159 
Md. 403. 
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cause of action. However, where a contract pro¬ 
vides that plaintiff is to be paid for repairing used 
automobiles only from the excess of the sale price 
over the trade-in price, and defendant prevented 
sales by wrongfully taking repaired automobiles 
from plaintiff, plaintiff, when seeking recovery on 
the promise implied by law to pay the value of 
the benefits received from the repairs, instead of 
seeking recovery on the contract, need not allege 
and prove that the automobiles could have been 
sold for a price in excess of the trade-in price. 80 
Competent and relevant evidence is admissible. 81 

Questions of law and fact . On conflicting evi¬ 
dence, questions as to what was the contract price 82 
and whether the repairs have been made in a sat¬ 
isfactory manner 83 are to be determined as ques¬ 
tions of fact by the jury, or by the trial judge 
where the trial is before him without a jury. Al¬ 
so, it is for the jury to say what is a reasonable 
price where, although there was a contract price, 
recovery is sought on a quantum meruit. 84 An 
agreement to put a truck in first class condition is 
not so indefinite as to require the submission of 
its construction to the jury. 86 

The evidence in the case may be sufficient to 
raise questions of fact for the jury and not be so 
conclusive as to warrant the direction of a ver¬ 
dict for plaintiff on his claim; 86 but in the absence 
of any evidence to substantiate defendant’s coun¬ 
terclaim it is not error to direct a verdict for plain¬ 
tiff on such counterclaim. 87 


§ 739. Actions against Repairman or Service¬ 
man for Conversion, Loss, or Dam¬ 
age; Personal Injuries 

a. Actions for loss or conversion of, or 

damage to, vehicle 

b. Personal injuries 

a. Actions for Loss or Conversion of, or Dam¬ 
age to, Vehicle 

(1) In general 

(2) Pleading 

(3) Evidence 

(4) Trial, judgment, and appeal 
(1) In General 

In an action against him for loss or conversion of a 
motor vehicle, a repairman may not defend on the ground 
that title to the vehicle is in a third person or that the 
ovtner is insured. The circumstances may be such that a 
demand for return of the property Is not essential to 
maintenance of the action. 

It is no defense in an action against a repairman 
for the loss of a vehicle that the owner is insured, 88 
and an insurer who has paid the loss occasioned 
to the owner may sue in his own right. 89 Also, 
in an action for conversion, he may not assert the 
title of a third person as a defense; 90 and under 
some statutes he may not assert a lien for repairs 
as a defense where he has not commenced an action 
to foreclose the lien. 91 The contributory negli¬ 
gence of plaintiff’s wife in remaining in the vehicle, 
and of plaintiff in permitting her to do so, is not 
a defense to an action for damage to the vehicle 
resulting from the falling of the vehicle from an 
elevating rack. 92 

A demand for the return of the property is not 


(2) To support judgment for plain¬ 
tiff in the amount entered by the 
trial court —Macintosh v. Chicago 
Electric Motor Car Co., 186 1\ 364, 44 
Cal App 330—38 C J. p 77 note 68 [b] 
—42 C.J. p 818 note 85 [d]. 

(3) To sustain judgment against 
father for repairs to truck owned by 
his son.—Rhodes v. Austin. 274 P. 
271. 127 Kq.ii. 518. 

00. Tex.—Rountree Motor Co. v. 
Smith Motor Co., Civ.App., 109 S. 
W.2d 296, error dismissed. 

01. Evidence held admissible 

(1) Evidence that defendant's wife 
brought the car to plaintiff's garage 
for repairs is properly admitted.— 
Schroeder v. Stadley, Mo.App., 261 
S.W. 934—38 C.J. P 77 note 65 *[aj 
42). 

(2) Where ft written authorization 


of repairs is obviously not a com¬ 
plete statement of the contract be¬ 
tween the parties, all that was sad 
and done between the parties rela- 
tivo to the making of the repairs 
and their costs not tending to con¬ 
tradict or vary the written author¬ 
ization is admissible in evidence — 
Dl Blase v. Garnsey, 133 A. 669, 104 
Conn. 447. 

82. N.Y.—Moylan v. Smith, 189 N.Y. 
S. 200. 

83. Mo.—Kansas City Auto. School 
Co. v. Holcker-Elberg Mfg. Co., 
App , 182 S.W. 759. 

42 C J. p 818 note 90. 

84. Mo.—Kansas City Auto School 
Co. v. Holcker-Elberg Mfg. Co., 
supra. 

86. Minn.—Satterlee v. Lawler, 193 
N.W. 118, 155 Minn. 181. 

86 . Mo.—Brookslde Garage ▼. Wit¬ 
ter, App., 126 S.W.2d 947. 
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Tex—Octane Oil Refining Co v. 
Blankonsliip-Antilley Implement 
Co., Civ.App., 117 S.W.2d 885. 

87. Mo.—Brookslde Garage ▼. Wit¬ 
ter, App., 125 S.W.2d 947. 

88. Ga.—Renfroe v. Fouche, 106 S.E. 
303, 26 Ga App. 340. 

88. Mass.—Stevens v. Stewart-War- 
ner Speedometer Corp., Ill N.E. 
771, 223 Mass. 44. 

42 C.J. P 815 note 44. 

90. Okl.—Norton. Johnson Buick Co. 
v. Lindley, 46 P.2d 525. 173 Okl. 
93. 

91. Minn.—Hediger v. Zastrow, 218 
N.W. 172, 174 Minn. 11. 

92. Tex.—Nadel v. Alexander. Civ. 
App.. 118 S.W.2d 276, error dis¬ 
missed. 
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essential to the maintenance of a suit in trover 
for a motor vehicle left with a garage keeper for 
repairs, where defendant denied having received 
the vehicle, claimed title thereto, and sold the prop¬ 
erty. 93 

(2) Pleading 

In an action against a repairman for loss of, or dam¬ 
age to, a motor vehicle in his custody, it is necessary 
for the plaintiff to allege facts constituting a cause of ac¬ 
tion and to support necessary allegations by proof; but 
he need not allege due care on his part. 

In an action by the owner to recover for dam¬ 
age to a motor vehicle while it was in the custody 
of defendant repairman, there is no necessity for 
an allegation of due care on the part of plaintiff. 94 
While it has been held that the owner of the ve¬ 
hicle must allege negligence, 95 there is some sup¬ 
port for the view that an allegation of negligence, 
although made, is unnecessary where the vehicle 
was delivered in good condition to defendant for 
repairs or services and was returned in a damaged 
condition. 96 It is not necessary to allege a tender 
of charges where the pleading does not admit that 
charges are due. 97 

Recoupment. In an action for conversion on 
the ground that the vehicle has been kept for an 
unreasonable time, an amendment to defendant’s 
answer seeking to recoup an amount claimed to 
be due defendant for work and repairs made on 
the vehicle in question is properly rejected. 98 

Issues and proof. Plaintiff is required, 99 or not 
required, 1 to prove negligence accordingly as it is 
considered necessary or unnecessary for him to 


allege it. Where defendant does not plead that the 
action is not prosecuted by the real party in in¬ 
terest, it is proper to exclude evidence that plain¬ 
tiff carried insurance on his vehicle and has been 
fully indemnified by insurer for damage to the 
vehicle. 2 

(3) Evidence 

Proof that the plaintiff’s motor vehicle was delivered 
In good condition to the defendant for repairs or services 
and was returned in a damaged condition, or was not 
returned on demand, establishes a prima facie case and 
casts on the defendant the burden of going forward with 
the evidence. 

In an action to recover for loss of, or damage 
to, a motor vehicle left with defendant for re¬ 
pairs or services, the burden of proof as to neg¬ 
ligence rests on plaintiff. 3 Where proof is made 
that the vehicle was delivered in good condition to 
defendant and was returned in a damaged condi¬ 
tion, or was not returned on demand, a presump¬ 
tion of liability arises 4 and a prima facie case 
is established;' 5 and the burden of going forward 
with the evidence is then cast on defendant. 6 A 
presumption of liability may be overcome by a 
showing that the loss was caused by accident; 7 
and it has been held that, where it is proved that 
the vehicle was destroyed by fire 8 or lost by theft, 3, 
plaintiff has the burden of proving that the fire 
or theft was the result of defendant's negligence 
or failure to exercise ordinary care; but it has also 
been held that proof of destruction of, or damage 
to, the vehicle by fire does not relieve defendant 
of the burden of going forward with evidence that 
he exercised proper care. 10 


93. Ga.—Evans v. Grier, 115 S.E. 
021, 29 Ga App. 426. 

94. Ill.—Welter v. Schell, 252 Ill. 
App 586. 

95. Ohio —Blackburn v. Norris. 189 
NE. 262. 46 Ohio App. 469. 

96. Ky.—Threlkeld v. Breaux Bal¬ 
lard, Inc., 177 SW.2d 157, 296 Ky. 
244, 151 A.L.R. 708. 

97. Tex—Killgore v. Whitaker, Civ. 
App, 217 S.W. 445. 

42 C.J. p 815 note 45. 

98. Ga—Sisson v. Roberts, 104 S.E. 
910, 25 Ga.App 726. 

99. Ohio —Blackburn v. Norris, 189 
N.E. 262, 46 Ohio App. 469. 

1. Ky.—McDonald v. Breaux Bal¬ 
lard, Inc., 183 S.W.2d 26. 298 Ky. 
438. 

2. S C.—Brown v. Smith, 42 S.E.2d 
883, 210 S.C. 405. 

3. Ohio.—Blackburn v. Norris, 189 
NE. 262, 46 Ohio App. 469. 

42 C.J. P 816 note 49. 

4. III.—Ltindor v. Burns, 10 N:E.2d 
686. 292 Ill.App. 201. 


N.Y—Repan v. Burr, 144 N.Y.S. 84, 
159 AppDiv. 131. 

5. Idaho—l^urt v. Blackfoot Motor 
Supply Co, 186 r.2d 498, 67 Idaho 
54 8 

Ky—McDonald v. Breaux Ballard, 
Inc, 183 S.W 2d 26, 298 Ky. 438— 
Threlkeld v. Breaux Ballard, Inc., 
177 S W 2d 157, 296 Ky. 344, 151 
A.L.R. 708. 

Ohio—Blackburn v. Norris, 189 N.E. 
262. 46 Ohio App. 469—Bailey v. 
Pennesp, 15 Ohio Supp. 155. 

42 C.J. p 816 note 51. 

6. Idaho —Burt v. Blackfoot Motor 
Supply Co., 186 P.2d 498, 67 Idaho 
648. 

Ill—IJndor v. Burns, 10 N.E.2d 686, 
292 Ill App. 201. 

Ky.—Threlkeld v. Breaux Ballard, 
Inc., 177 S.W.2d 1-57, 296 Ky. 344, 
151 A.L.R. 708. 

Ohio.—Blackburn v. Norris, 189 N.E. 
262, 46 Ohio App. 469—Bailey v. 
Pennese, 15 Ohio Supp. 155. 

, 42 C.J. p 816 notes 50, 61. 
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7. N.Y —Regan v. Burr, 144 N.Y.S. 
84, 159 App.Div. 131. 

42 C.J. p 816 note 53. 

8. Ohio—Blackburn v. Norris, 189* 
NE. 262. 46 Ohio App 469. 

42 C.J. p 816 note 53 La]. 

Fire does not create presumption of 
negligence 

Ohio—Blackburn v. Norris, supra. 

9. Tenn—Farrell-Calhoun Co., for 
Use of Automobile Ins. Co of 
Hartford, Conn , v. Union Chevro¬ 
let Co, 113 SW.2d 419, 21 Tonn. 
App 554. 

10. Idaho—Burt v. Blackfoot Motor 
Supply Co., 186 P.2d 498, 67 Idaho 
548. 

Ky.—McDonald v. Breaux Ballard. 

Inc, 183 S W‘2d 26, 298 Ky. 436. 

42 C J. p 816 note 51 Ta]. 

In absence of other evidence, a 
concession that the vehicle was de¬ 
stroyed or damaged by fire does not 
preclude recovery.—Threlkeld v. 
Breaux Ballard, Inc. t 177 S.W.2d 167.. 
296 Ky. 344, 151 A.L.R. 708. 



§ 739 


MOTOR VEHICLES 


61 C.J.S. 


In a suit for breach of warranty of services and 
materials used in repairing an automobile, plaintiff 
has the burden of establishing the breach. 11 

Res ipsa loquitur . Where the evidence showed 
that the repairman permitted an elevator to fall, 
whereby the vehicle was injured, and he intro¬ 
duced no evidence to explain the falling of the ele¬ 
vator, the doctrine of res ipsa loquitur applied; 12 
but where an automobile intrusted to defendant for 
washing was, for that purpose, driven up an incline 
twenty feet long to a level surface forty inches 
above the ground, and afterward was found to be 
damaged, and there was no showing of negligence 
aside from accident except testimony that high mo¬ 
tor speed could cause the damage, the doctrine of 
res ipsa loquitur was not applicable. 13 Where the 
res ipsa doctrine is applicable in the case of dam¬ 
age by fire, defendant, although not required to 
show the cause of the fire, 14 is obliged to produce 
all the evidence available in order to exculpate 
himself from the implication of negligence. 15 

Admissibility. The general rules as to the ad¬ 


missibility of evidence in civil actions apply in de¬ 
termining the admissibility of evidence in actions 
against a repairman for loss of, or injury to, a 
motor vehicle left in his hands for repairs. 16 A 
bailor may be permitted to give testimony that the 
vehicle bailed was complete and all right in every 
way as against an objection that it is a statement 
of a conclusion. 17 On the other hand, a witness 
who has stated that a vuleanizer is the best made 
should not be allowed to state how it is generally 
regarded in the automobile business, 13 or whether 
it is customary to leave a vuleanizer unattended, 19 
although he may be asked on cross-examination 
whether the placing of a vulcanizing department 
against an elevator shaft was placing it at the 
most dangerous point for the communication of 
fire. 20 

Weight and sufficiency. General rules are ap¬ 
plicable in determining the weight and sufficiency 
of the evidence in an action against a person with 
whom a motor vehicle was left for repairs or serv¬ 
ices to recover for loss of, or damage to, the ve¬ 
hicle 21 or for loss of, or damage to, another vehicle 


Where lire was of limited nature, 

rather than a general conflagration, 
as where it was confined to the ve¬ 
hicle in question while such vehicle 
was in the control and possession of 
defendant or his employees, the 
bailee must absolve himself from 
negligence causing the Are.—Gulf 
Ins. Co. v. Temple, La App., 187 So. 
814—Royal Ins. Co., Limited, of Liv¬ 
erpool, England, v. Collard Motors, 
La.App., 179 So. 108. 

11. Ga.—Hutchison v. Ball, App., 47 
S.E.2d 913. 

12. Mo.—Austin v. Simon, App., 204 
S.W. 193. 

13. Cal.—Scellars v. Universal Serv¬ 
ice Everywhere, 228 P. 879, 68 Cal. 
App. 252. 

14. La.—Pacific Fire Ins. Co. v. 

Eunice Motor Car Co., App., 30 So. 
2d 441. 

15. La.—Pacific Fire Ins. Co. V. 

Eunicfe Motor Car Co., supra. 

16. Evidence held admissible 

(1) On cross-examination.—Ste¬ 
vens v. Stewart-Warncr Speedometer 
Corp., Ill N.E. 771, 223 Mass. 44—42 
C.J. p 816 note 57 [a]. 

(2) Evidence of a general custom 
in city of leaving ignition keys in au¬ 
tomobiles while the automobiles were 
in the dealer's shop for repairs.— 
Farrell-Calhoun Co., for Use of Auto¬ 
mobile Ins. Co. of Hartford. Conn., 
v. Union Chevrolet Co., 113 S.W. 2d 
419, 21 Tenn.App. 554. 

Evidence held, inadmissible 
Okl.—Norton Johnson Bulck Co. v. 
Lindley, 46 P.2d 525, 173 Okl. 93. 


Tex—Langford v. Nevin, 298 S.W. 

536, 117 Tex. 130. 

42 C.J. p 816 note 57 [b]. 

17. Ga—Ilight Accessory Place v. 
Lam, 105 SE. 872, 26 Ga.App. 163 

18. Ga—Ilight Accessory Place v. 
Lam, supra 

19. Ga.—Might Accessory Tlace v. 
Lam, supra. 

20. Ga.—Hight Accessory Place v. 
Lam, supra. 

21. Evidence from which Jury may 
only guess at the cause of the acci¬ 
dent is insufficient to support a re¬ 
covery because of the alleged neg¬ 
ligence of a repairman in making 
repairs—Freedman v. Wager, 73 Pa. 
Super. 180. 

Custom among automobile dealers 
in city of leaving ignition keys m 
the automobiles which have been left 
in their shops for repairs was not 
controlling in determining dealer’s 
liability for damages resulting from 
theft of automobile, but was only 
one fact to be considered.—Farrell- 
Calhoun Co., for Use of Automobile 
Ins. Co. of Hartford, Conn., v. Union 
Chevrolet Co., 113 S.W.2d 419, 21 
Tenn.App. 554. 

Expert opinion inconsistent with 
physloal facts 

The alleged negligence of a repair¬ 
man in placing a new wheel on a car 
is not established by expert evidence 
to the effect that the wheel came 
off, causing the accident, by reason 
of the fact that the bolts had not 
been properly tightened up, where 
the physical facts conceded are in¬ 
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consistent with such opinion.—Low- 
cnthall v. Backus Motor Co., 116 A. 
834, 140 Md. 33. 

Evidence held sufficient 

(1) To warrant recovery.—Thom¬ 
son Motor Co. v. Story, 1 S.E 2d 
213, 59 Ga App. 433—A. C. Miller & 
Co. v. Cadillac Co. of Atlanta, 136 
S.E. 471, 36 Ga App. 344. 

(2) To establish that defendant 
or his employee was negligent or 
failed to t xoreisc due care. 

Ky.—McDonald v. Breaux Ballard, 
Inc., 183 S.W.2d 26, 298 Ky. 438. 
La.—Wood v. Becker Welding Shop, 
App., 34 So.2d 924. 

Neb.—Nagaki v. .Stockfleth, 4 N.W.2d 
766, 141 Neb. 676. 

(3) To establish that failure of 
plaintiff’s automobile to function 
properly, after repair work thereon 
in defendant's garage, was due to 
failure to make proper repairs.— 
Smith v. Slatten, La,App., 18 So.2d 
860. 

(4) To show that automobile had 
been stolen from defendants with¬ 
out their negligence.—Webb v. Mc¬ 
Daniels, 205 S.W.2d 511. 305 Ky. 739. 

(5) To show other matters.— 
World Fire & Marine Ins. Co. v. Hen¬ 
derson, La.App., 10 So.2d 535—Hel- 
mer v. Chotin, La.App., 180 So. 454— 
42 C.J. p 816 note 63 [a]. 

Evidence held insufficient 

(1) To charge defendant with lia¬ 
bility for damages resulting from 
i a Are.—Dupuy v. Graeme Spring & 
Brake Service, La.App., 19 So.2d 657. 
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with which it collided.* 2 3 4 5 

(4) Trial, Judgment, and Appeal 

Where an action to recover for loss or conversion of, 
<or damage to, a motor vehicle Intrusted to the defendant 
for repairs or services Is tried before a Jury, controverted 
questions of fact should be submitted to, and determined 
by. the Jury under appropriate instructions by the court. 
If special findings are made, a Judgment for the plaintiff 
should not be rendered unless It Is supported by such 
findings. 

Controverted questions of fact are to be deter¬ 
mined by the jury or trial court where the trial is 
without a jury, 23 as, for example, defendant’s neg¬ 
ligence, 24 the reasonableness of time for comple¬ 
tion of repairs, 25 or the existence of a universal 
•custom recognizing delivery to the owner’s chauf¬ 
feur as delivery to the owner, 26 or of a custom to 
send out for painting automobiles left for repair. 27 
'On the other hand, the case, or particular issues 
therein, should not be submitted to the jury where 
-the evidence is not sufficient for that purpose; 28 
and where the facts are undisputed the court may 
and should either direct a verdict for plaintiff 29 
or hold as a matter of law that he has failed to 
establish a sufficient basis for recovery. 30 

Instructions to the jury should define ordinary 
care, where defendant was obliged to exercise such 
care; 31 and they may and should conform to, 
and be warranted by, the pleadings and evidence. 32 
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It is not error to refuse a requested instruction 
which is incorrect. 88 

Findings and judgment. An affirmative finding 
on a special issue as to whether defendant repair¬ 
man had promised to pay plaintiff the value of the 
automobile burned, and the finding as to the value 
of the car, has been held sufficient to sustain a 
judgment for such value against defendant, regard¬ 
less of whether plaintiff had been prevented from 
removing the car before the fire by the disman¬ 
tling of the car and making more extensive repairs 
than authorized; 34 but, in an action for the value 
of accessories in an automobile delivered to de¬ 
fendants for repairing, the affirmative answer of 
the jury to the question whether defendants or 
anyone else removed the accessories from the car 
does not sustain a judgment for plaintiff, since 
the finding does not establish that defendants, or 
anyone for whom they were responsible, removed 
the accessories. 35 

On appeal and trial de novo in an action orig¬ 
inating before a justice of the peace, an amendment 
of plaintiff’s pleading may be allowed where the 
cause of action is not changed thereby. 36 It will 
not be presumed, in order to support a judgment 
for plaintiff 1 on a special verdict in an action for 
the value of automobile accessories removed from 
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(2) To establish defendant's neg¬ 
ligence.—Blackburn v. Norris, 189 N. 
E 262, 46 Ohio App. 469—42 C J. p 
816 note 68 [b] (2). 

(3) To show damage to automo- 
’bile while it was in defendant's pos¬ 
session —Smith v. Slatten, La.App., 
18 So 2d 860. 

(4) To sustain Judgment for plain¬ 
tiff in certain amount, in action for 

'breach of warranty.— Hutchison v. 
Ball. Ga.App., 47 S.E 2d 913. 

(5) To establish other matters — 
Wood v. Becker Welding Shop. La 
App., 34 So.2d 924—Pacific Fire Ins. 
Co. v. Eunice Motor Car Co, La.App., 
30 So.2d 441. 

.88. Evidence held sufficient 

To show that defendant was guilty 
of negligence which caused the acci¬ 
dent.—Blake v. Salmonson, 67 N.Y.S. 
2d 607, 188 Misc. 97. 

83. Idaho.—Burt v. Blackfoot Motor 
Supply Co., 186 P.2d 498. 67 Idaho 
548. 

Ky.—Kentucky Motors Co. v. Kelly, 
3 S.W.2d 1092, 223 Ky. 482. 

-Ohio.—Bailey v. Pennese, 15 Ohio 
Supp. 155. 

-Mots held not to establish contribu¬ 
tory negligenoe as matter of law 

_Md. —General Refining Co. v. Inter¬ 
national Harvester Co., 196 A. 131, 
173 Md. 404. 


24. Ala.—Hammond Motor Co. v. 
Acker, 122 So. 173. 219 Ala. 291. 

Ohio—Bailey v. rennese, 15 Ohio 
Supp 155 

38 C J. p 90 note 29. 

In retaining employee 
Minn.—Travelers’ Indemnity Co. v. 
Fawkes. 139 N.W. 703, 120 Minn. 
353, 45 L.R A..N.S., 331. 

25 . Ga.—Sisson v. Roberts, 104 S. 
E. 910, 25 Ga App. 725. 

26 . Mass.—Doylo v. Peerless Motor 
Co.. 116 N.E. 267, 226 Mass 561. 

42 C.J. p 817 note 70. 

27. Mass.—Rourke v. Cadillac Auto¬ 
mobile Co. of Boston, 167 N E. 231, 
268 Mass. 7. 

28. N.C.—Swain v. Twin City Motor 
Co., 178 S.E. 560, 207 N.C. 755. 

Different oonnts 

The evidence may be sufficient for 
submission to the Jury under a count 
for conversion, and insufficient under 
a count for negligence.—Rourke v. 
Cadillac Automobile Co. of Boston, 
167 N.E. 231, 268 Mass. 7. 

Evidence held enffioient for submis¬ 
sion to jury 

Iowa.—Walter v. Sanders Motor Co., 
294 N.W. 621, 229 Iowa 898. 

Md.—General Refining Co. v. Inter¬ 
national Harvester Co., 196 A. 131, 
173 Md. 404. I 


S C —Powell v. A K Brown Motor 
Co.. 20 SE.2d 636. 200 SC. 75. 

Tex —Burge v. Batson, Civ.App., 13 
S W.2d 899. 

42 C J. p 816 note 63 [c]. 

29. S.C.—Brown v. Smith, 42 S.E.2d 
883, 210 S.C. 405. 

30. Pa.—Moss v. Jannetti Body Co, 
101 Pa Super. 1. 

31. Ky —Kentucky Motors Co. v. 
Kelly, 3 S.W.2d 1092, 223 Ky. 482. 

32. Ga.—Thomson Motor Co. v. 
Story, 1 S E 2d 213, 69 Ga.App. 433. 

42 C.J. p 817 note 71. 

Evidence held sufficient to author¬ 
ise instruction on measure of dam¬ 
ages 

Ky.—McDonald v. Breaux Ballard, 
Inc., 183 S.W.2d 26, 298 Ky. 438. 

33. Ohio.—Bailey v. Pennese. 1*5 
Ohio Supp. 155. 

34. N.C.—Beck v. Wilkins-Ricks Co., 
119 S.E. 235, 186 N.C. 210. 

35. Tex.—Kill gore v. Whitaker, Civ. 
App., 217 S.W. 4 45. 

36. Mo.—Austin v. Simon, App., 2Q4 
S.W. 193 

42 C.J. p 815 note 46. 
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a car delivered to defendants for repairing, that 
the trial court found defendants removed the ac¬ 
cessories, where the evidence only showed that 
they were removed while the car was in defend¬ 
ants’ possession, and there was testimony denying 
removal by defendants or anyone in their employ. 37 

b. Personal Injuries 

Actionable negligence must be established to warrant 
a recovery against a repairman or serviceman for per¬ 
sonal injuries. 

Actionable negligence must be established to war¬ 
rant a recovery against a repairman or serviceman 
for personal injuries sustained while a motor ve¬ 
hicle was being repaired or serviced. 38 Contribu¬ 
tory negligence is a defense; 39 and, although th.* 
repairman or serviceman is bound to exercise or¬ 
dinary care not to injure the owner of an automo¬ 
bile being repaired or serviced 40 while such owner 
retains the status of an invitee, which he had when- 
he entered on the premises, by being in a part of 
the premises where he is expected to be, 41 the re¬ 
pairman or serviceman or his employee has no duty 
to warn the owner of an obvious danger, 42 and 
where the owner is standing in a place where he is 


not an invitee, the only duty owing to him is to 
refrain from willful or reckless misconduct toward 
him. 43 

Provided the evidence bearing thereon is suffi¬ 
cient for submission to the jury, 44 and is not so con¬ 
clusive as to make the questions matters of law, 4 * 
the questions of negligence 46 and contributory neg¬ 
ligence 47 are to be determined by the jury under 
proper instructions by the court. 48 

Injuries sustained after making of repairs . Re¬ 
covery may be had against a repairman for per¬ 
sonal injuries sustained after the making of re¬ 
pairs to a motor vehicle where the declaration, pe¬ 
tition, or complaint states a cause of action 49 and 
it is established by the evidence that the repairman 
or his employee was negligent in making the re¬ 
pairs 50 and that such negligence was the proximate 
cause of the accident. 61 Plaintiff has the burden 
of proving causal relationship between the alleged 
negligent repair and the subsequent accident, 62 and 
this burden does not shift; 53 but it is not essential 
that the connection of cause and effect be establish¬ 
ed with absolute certainty. 64 Contributory negli- 


37. Tex.—Kill sore v. Whitaker, Civ. 
App., 217 SW. 445. 

38. N.Y.—Cordy v. Public Auto De¬ 
livery, 52 NYS2d 217, 2G8 App. 
Div. 1043. 

Both negligence and causal connec¬ 
tion between negligence and acci¬ 
dent must be shown by plaintiff; and 
no recovery may be had where the 
evidence leaves the cause of the ac¬ 
cident in the realm of speculation 
and conjecture.—Vardolos v. Phillips 
Petroleum Co., 246 NW. 467, 188 
Minn. 25. 

Admissibility of evidence 

In action for Injuries sustained by 
automobile owner when automobile 
tipped over as owner was attempting 
to enter it at mechanic’s request 
while It was in an unbalanced posi¬ 
tion upon a hydraulic hoist, evidence 
that owner, two or three weeks be¬ 
fore, had at request of same mechan¬ 
ic safely entered automobile when 
it was at same elevation on same 
hoist was admissible; but evidence 
of garage rules directing mechanics 
to prohibit any one from entering 
an automobile elevated on hoist was 
properly excluded as not binding on 
owner, who had no knowledge of 
rules.—Bisping v. Kummer Auto Co., 
277 N.W. 255, 202 Minn. 19. 

39. Tenn.—Corder v. Lane, 72 SW. 
2d 670, 18 Tenn.App. 51. 

Tex.—Nadel v. Alexander, Civ.App., 
118 S.W.2d 276, error dismissed. 


Evacuee held sufficient to show con¬ 
tributory negligence 
Tex.—Nadel v. Alexander, supra. 

40 . Cal—Morton v Hinds, 298 P. 
ISO, 113 Cal App. 437. 

41. Tenn —Corder v. Lane, 72 S.W. 
2d 570, 18 Tenn.App 51. 

42. Cal—Morton v. Hinds, 298 P. 
160, 113 Cal App 437. 

43. Tenn —Corder v. Lane, 72 S.W. 
2d 570, 18 Tenn.App. 51. 

Buie of limited last clear ohance 
or discovered peril does not apply in 
Buch case —Corder v. Lane, 72 S.W. 
2d 570, 18 Tenn App. Gl. 

Evidence held not to show reckless, 
wanton, or willful misconduct 
Tenn.—Corder v. Lane, supra. 

44. Cal.—Morton v. Hinds, 298 P. 
160, 113 Cal App. 437. 

46. Ga.—Ray v. Pan-American Pe¬ 
troleum Corporation, 148 S.E 669, 
40 Ga.App. 50. 

46. Ga.—Ray v. Pan-American Pe¬ 
troleum Corporation, supra. 

Minn.—Bisping v. Kummer Auto Co., 
'277 N.W. 255, 202 Minn. 19. 

Or.—Allison v. Davidson, 141 P.2d 
530, 173 Or. 244. 

47. Tex.—Iioggus Motor Co. v. Stan- 
dndge, Civ.App., 138 S.W.2d 643, 
error dismissed, judgment correct. 

48. Instruction held not erroneous 

Or.—Allison v. Davidson, 141 P.2d 
530, 173 Or. 244. 

49. Ga.—Moody v. Martin Motor Co., 
46 &.E.2d 197, 76 Ga.App. 456. 
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Miss —Burkett v. Globe Indemnity 
Co., 181 So. 316, 182 Miss. 423. 
N.Y.—Kalinowskl v. Truck Equip¬ 
ment Co.. 261 N.Y.S 657, 237 App. 
Div. 472. 

60. Minn.—Greenwood v. Jack, 220 1 
N.W. 565, 175 Minn. 216. 

N.Y —Oliver v. Bereano, 48 N.Y S 2d 
142, 267 App Div. 747, affirmed 60 
N.E.2d 134, 293 N.Y. 931. 

Lack of warning when instructing a m 
to use 

A finding of negligence Is support¬ 
ed by evidence that defendant’s em¬ 
ployee, when delivering a repaired 
tractor to plaintiff, in effect instruct¬ 
ed plaintiff to crank the motor with¬ 
out warning him that, while the trac¬ 
tor was in defendant’s custody, the 
clutch lever had been changed from a 
safe to an unsafe position.—John¬ 
son v. Land O'Lakes Motor Co.. 16 N. 
W.2d 466, 218 Minn. 404. 

61. Minn —Greenwood v. Jack, 229' 
N.W. 565, 175 Mmn. 216. 

N.Y—Oliver v. Bereano, 48 N.Y.S.2d 
142, 267 App.Div. 747, affirmed 60' 
N.E.2d 134, 293 N.Y. 931. 

58. N.Y —De Dominicis v. Moore, 4L 
N.Y.S.2d 484, 181 Misc. 449. 

53. N.Y.—De Dominicis v. Moore, 
supra. 

54. Minn.—Greenwood v. Jack, 220* 
N.W. 565, 175 Minn. 21<T. 
Circumstantial evidence may be 

sufficient to make prima facie case 
| without invoking res ipsa loquitur 
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gcnce is a question for the jury. 65 

§ 740. - Damages 

The measure of damages for the loss or destruction of 
« motor vehicle while In the custody of a repairman Is Its 
value at the date of loss; and the measure of damages 
for making repairs Improperly Is the difference between 
the value of the vehicle if had been repaired in com¬ 
pliance with the contract and its value in its defective 
condition, or the cost of putting it in the required condi¬ 
tion if such cost is less than the difference In value. 

Where a motor vehicle is lost or destroyed while 
in the hands of a repairman through his fault, the 
measure of damages is its value at the date of the 
loss ; 56 but if the owner sues the one to whom the 
repairman misdelivers it and recovers for its con¬ 
version, and thereafter sues the repairman, the re¬ 
pairman is entitled to credit for the amount recov¬ 
ered, less the expenses of the litigation. 57 Where 
repairs are improperly made, although the work 
done is of some value, and the owner must of neces¬ 
sity retain it, the measure of damages is the differ¬ 
ence between the value of the motor vehicle as it 
would have been if it had been repaired in compli¬ 
ance with the contract and its value in its defective 
condition, 58 unless the cost of putting it into the 
condition required by the contract is less than the 
difference in value, in which case such cost fur¬ 
nishes the measure of damages 59 

§ 741. Actions by Repairman for Conversion 
or Damage; Personal Injuries 

A repairman who is liable to the owner for a mis¬ 
delivery of a motor vehicle to a person not authorized to 
receive it may sue the person causing the misdelivery 
for the damages sustained; and where a repairman re¬ 
ceived personal injuries, due to the negligence of a cus¬ 
tomer, while repairing the customer’s motor vehicle, he 
.may, on adequate evidence, recover from the customer. 

A repairman who has become liable to the own¬ 


er because of a misdelivery of the vehicle left in 
his charge to an unauthorized person may main¬ 
tain an action against the person causing such mis¬ 
delivery for the damages sustained by his wrong¬ 
ful act, 60 and, if he sues by agreement with the 
owner or bailor, he fc*>lds any amount recovered by 
him in excess of the special injury which he has 
sustained in trust for the owner or bailor. 61 In 
such an action evidence is properly admitted to 
show the arrangement under which plaintiff had 
possession of the vehicle. 62 

Personal injuries . Unless precluded by contribu¬ 
tory negligence 63 or assumption of risk, 64 a re¬ 
pairman may, on adequate evidence, recover from 
a customer for personal injuries sustained while 
repairing the customer’s motor vehicle and resulting 
from the negligence of the customer, 66 as where 
the customer knew of the defect causing the in¬ 
jury and failed to give warning thereof. 66 How¬ 
ever, the owner of an automobile does not owe to 
a repairman the duty to make an expert exam¬ 
ination, before delivering the automobile for re¬ 
pairs, to discover any defect in the mechanism 
which may render it unsafe or dangerous, 67 and 
he is not liable for injuries resulting from the neg¬ 
ligence of another person assisting, and working 
under the control and direction of, the repairman. 68 

§ 742. - Damages 

Where, after its misdelivery by a repairman, a motor 
vehicle was wrecked, the repairman is entitled to re¬ 
cover from the person causing the misdelivery the fair 
market value of the vehicle at the time of the conver¬ 
sion, but not the expenses and disbursements incurred 
in defense of the owner’s action against him. 

Where, after its misdelivery, a car has been 
wrecked and the owner has sued the repairman for 


•rule—Hepp v. Quiekel Auto & Sup¬ 
ply Co., 25 P.2d 197, 87 N.M. 525 
55. Minn.—Johnson v. Land O’Lakes 
Motor Co., 16 N.W.2d 466, 21X 

Minn. 404—Greenwood v. Jack, 220 
N.W. 665, 175 Minn. 216. 

'56. Tex.—Wagner v. Dunham, Civ. 

App., 246 S.W. 1044. 

42 C J. p 817 note 74. 

57. Mass.—Beacon Motor Car Co v. 
Shad man, 116 N E. 559, 226 Mass. 
670. 

50. Mass.—Satterlee v. Lawler, 193 
N.W. 118, 155 Minn. 181. 

42 C.J. P 817 note 76. 

58. Mass.—Satterlee v. Lawler, su¬ 
pra. 

60. Mass.—Beacon Motor Car Co. v. 
Shadman, 116 N.E. 559, 226 Mass. 
570. 

-42 C.J. J» 817 note 78. 


61. Mass —Beacon Motor Car Co. v. 
iShadman, supra. 

63. Mass.—Beacon Motor Car Co. v. 

Shadman, supra. 

42 C.J p 818 note 81. 

63. Wash—-Jones v. Whidden, 259 
P. 724, 145 Wash. 267, opinion ad¬ 
hered to 263 T. 960, 146 Wash. 698. 

64. Wash.—Jones v. Whidden, su¬ 
pra. 

65. Conn.—Rogoflf v. Southern New 
England Contractors Supply Co., 31 
A.2d 29, 120 Conn. 687. 

Ind—Blum v. Shrock, 10 N.E.2d 752, 
104 Ind.App. 247. 

Circumstantial evidence may sup¬ 
port plaintiff’s claim.—Boak v. Ku- 
der, 9 A.2d 415, 336 Pa. 260. 

66. Pa.—Boak v. Kuder, supra. 


Duty 

The owner of an automobile, de¬ 
livering it to a repairman for repairs, 
owes to him the duty to disclose to 
him any defect in the mechanism 
which may render it unsafe or dan¬ 
gerous of which such owner has 
knowledge.—Varas v. James Stewart 
& Co., 17 S.W.2d 651, 223 Mo.App. 
385. 

Evidence tending to show defend¬ 
ant’s knowledge of danger is admis¬ 
sible.—Itogoflf v. Southern New Eng¬ 
land Contractors Supply Co.. 31 A. 2d 
29, 129 Conn. 687. 

67. Mo.—Varas v. James Stewart A 
Co., 17 S.W.2d 651, 223 Mo.App. 
385. 

68. N.Y.—Osborg v. Hoffman, 300 N. 
Y.S. 690, 252 Apr Div. 587, affirmed 
19 N.E.2d 924, 280 N.Y. 523. 
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conversion, the repairman is entitled to recover as 
against the person liable for the misdelivery the 
fair market value of the car at the time of the 
conversion with interest to the date of the verdict, 69 
but the repairman is not entitled to recover ex¬ 
penses and disbursements incurred in defense of 


the owner’s action. 70 If defendant was not notified 
to take on himself the defense of the owner’s suit 
against the repairman, he is not estopped to con¬ 
test in the repairman’s action against him the meas¬ 
ure of damages recovered from the repairman by 
the owner. 71 


D. LIEN 


§ 743. In General 

A oarage keeper’s lien attaches as soon as any sum 
becomes due, that Is, when the work is begun, not when 
the contract Is made. 

A lien in favor of a garage keeper may be cre¬ 
ated by the express agreement of the parties; 72 
but the lien has also been said to be not a matter 
of contract but of statute law, 73 and to be not of 
the right but of the remedy. 74 A claim in the na¬ 
ture of a garage keeper’s lien has been said to give 
claimant a special property in the articles cov¬ 
ered. 75 

A garage keeper’s lien had been held to attach 
as soon as any sum becomes due, 76 or when the 
work is begun, not when the contract is made. 77 
It has been said of a particular statutory lien that 
it is effective immediately, 78 and, with respect to 
another, that the repairman’s rights are governed 
as of the time possession is given to him. 79 

§ 744. Statutory Provisions 

Statutory provisions creating or governing garage 


keeper’s or repairman’s liens on motor vehicles have been 
construed and applied In accordance with the general 
rules of statutory construction. 

A garage keeper’s statutory lien on a motor ve¬ 
hicle has been held only a right in rem against the 
property itself, 80 and, in effect, subjects the chat¬ 
tel to an encumbrance as security for the principal 
debt. 81 A statute conferring a lien on the keepers 
of livery or boarding stables will not be construed 
to confer a lien in behalf of the keeper of a garage 
for motor vehicles. 82 A corporation 83 or a firm 84 
has been held entitled to the statutory lien, the same 
as a natural person. 

Construction generally. A statute conferring a 
lien for work or repairs done by a garage keeper 
has been required to be strictly construed in de¬ 
termining to whom and for what a lien is given, 85 
since it confers special privileges. 86 Likewise, pro¬ 
visions in derogation of the common law are re¬ 
quired to be strictly construed; 87 but at the same 
time such an enactment, in its remedial aspect. 


69. Mass—Beacon Motor Car Co. v. 
Shadman. 116 NE 559, 226 Mass. 
670. 

70. Mass.—Beacon Motor Car Co. v. 
Shadman. supra. 

71. Mass.—Beacon Motor Car Co. v. 
Shadman. supra. 

79. Ariz.—Fish back v. Foster, 202 
P. 806. 23 Ariz. 206. 

Agreement or consent of owner see 
infra S 746. 

73. Md.—Universal Credit Co. v. 
Marks, 163 A. 810, 815, 164 Md. 130. 
“The lien . . . is of statutory 

creation under the law of the state 
where the contract with reference to 
the repair, replacements, accessories 
or storage of the automobile is made. 
The lien does not arise by agreement 
of the parties, but from the exercise 
of the will of the sovereign state 
whence it acquires its binding force." 
—Universal Credit Co. v. Marks, su¬ 
pra. 

74L Md.—Universal Credit Co. v. 
Marks, supra. 

75. N.Y.-—:New York Yellow Cab Co. 
Sales Agency, Inc., v. Courtlandt 
Garage & 'Realty Corporation, 227 
N.Y.S. 316, 223 App.Div. 44. 


76. N.Y.—Korolcff v. Schildkraut, 
179 N.Y.S. 117. 

38 C.J. p 80 note 26. 

77. Ala—Grace v. Wooley, 163 So. 
669, 26 Ala.App. 83. 

78 . N J.—Regan v. Metropolitan 
Haulage Co., 14 A.2d 257, 127 N.J. 
Eq. 487. 

79 . Pa —Grose v. Paustenbach, 45 
ra.Dist. & Co. 28. 90 Plttsb.Leg.J. 
321. 

80. N.Y.—In re Diamond’s Estate, 
296 N.Y.S. 421, 162 Misc. 604. 

Despite surrender of possession 
The peculiar nature of the lien 
which permits its survival under cer¬ 
tain specified circumstances in spite 
of a surrender of possession by the 
lienor in no way varies the funda¬ 
mental character of the encumbrance 
as being one against the thing itself. 
—In re Diamond’s Estate, supra. 

81. N.Y.—In re Diamond’s Estate, 
supra. 

82. Ariz.—Fishback ▼. Foster, 202 P. 
806, 23 Ariz. 206. 

38 C.J. p 78 note 92. 

83. Ala.—Henderson v. Alabama 
Auto Co., 96 So. 627, 209 Ala. 482 
—Rogers v. C. E. Green Motor Co., 
113 So. 641, 22 Ala.App. 168. 
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Ga.—Frost Motor Co. v. Pierce, 23 S. 
E.2d 910, 72 Ga.App. 447. 

84. Ga.—Frost Motor Co. v. Pierce, 
supra. 

85. Cal —Pacific States Finance Cor¬ 
poration v. Freitas, 296 P. 804, 113 
Cal.App. 757. 

Kan.—Rouse v. Paramount Transit 
Co., 22 P.2d 429. 137 Kan. 858. 

N.Y.—Rapp v. Maffett Motor Car Co., 
194 N.Y.S. 200, 201 App.Div. 283. 

86. Kan.—Rouse v. Paramount 

Transit Co., 22 P.2d 429, 137 Kan. 

868 . 

OU company which delivered gaso¬ 
line to bus company from its dis¬ 
tributing station tanks was held not 
entitled to garage keeper's lien, be¬ 
cause only those engaged in keeping 
garage or place for storage, main¬ 
tenance, keeping, or repair of motor 
vehicles are entitled to such lien.— 
Tommy Elm Auto Supply & Service 
Station v. North Jersey Bus Co., 186 
A. 915, 120 N.J Eq. 465, affirmed 189 
A. 380, 121 N.J.Eq. 273. 

87. Cal.—Pacific States Finance Cor¬ 
poration v. Freitas, 296 P. 804, 113 
Cal.App. 757. 

Mo.—Bostic v. Workman, 81 S.W.2d 
218, 224 Mo.App. 645. 
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has been required to be liberally construed in fur¬ 
therance of the beneficial purpose intended. 88 
Where the statute conferring a lien is declaratory 
of the common law, it is to be interpreted accord¬ 
ing to the common-law rules. 89 A statute giving a 
lien on a motor vehicle for repairs or supplies 
furnished must be read and construed in the light 
of the law in force when it was passed. 90 

Effect of statutes on common-law lien . A com¬ 
mon-law lien for repairs is not superseded or de¬ 
stroyed by a statute creating a new and additional 
remedy to enforce it; 91 but, as discussed infra § 
758, a statute which provides the manner in which 
the common-law lien may be enforced is repealed 
by a statute which creates a lien and prescribes the 
method for its enforcement. 

Effect of special statutes upon general statutory 
lien . While it has been held that a statute spe¬ 
cifically relating to liens on motor vehicles super¬ 
sedes or controls a general statute which does not 
specifically refer to such vehicles, although it con¬ 
tains language broad enough to cover them, 92 it has 
also been held that a statutory lien similar to a 
common-law lien for repairs dependent on posses¬ 
sion may be had, notwithstanding provision is made 
by another statute for a lien on motor vehicles 
which is not dependent on possession but is to be 
preserved by the filing of a statement of claim with 
the proper officer. 93 

Power to incur obligation. The lien conferred by 
statute is based on the legal obligation of ihc owner 
of the motor vehicle to pay; 94 hence, where an in¬ 
fant's contract for services involving his auto¬ 
mobile is not binding on him, the garage keeper 
has no enforceable lien under statute. 95 

§ 745. Right of Owner to Lien 

In particular circumstances, the owner of a motor 


vehicle has been held not to have a repairman’s lien 
thereon. 

The owner of a motor vehicle who has contract¬ 
ed to sell it, reserving title in himself until the 
purchase price is paid, cannot have a mechanic's 
lien on the motor vehicle for repairs made at the 
request of the purchaser who is in possession of 
the property; 96 and the owner's act in retaining 
possession of the vehicle, if equivocal, will be re¬ 
ferred to the exercise of a right under the sale 
contract rather than a right by virtue of a common- 
law lien, 97 precluding him, after repossessing the 
property, from subjecting the purchaser to liabil¬ 
ity for the unpaid purchase price. 98 A dealer tak¬ 
ing a motor vehicle with knowledge of an out¬ 
standing conditional sales contract requiring the 
buyer to keep it in repair acquires no lien against 
himself for repairs made by him. 99 

§ 746. Agreement or Consent of Owner 

a. In general 

b. Conditional sales contracts 

a. In General 

The general rule Is that for a garage keeper’s or re¬ 
pairman’s lien to arise on a motor vehicle the work must 
have been done, or the supplies or storage furnished, by 
contract with, or authority of, the owner. 

While the existence of a valid common-law lien 
for the value of labor and material used in the re¬ 
pair of a motor vehicle cannot be denied by the 
person at whose instance the service was rendered, 
or on behalf of any interest for which he was then 
authorized to act, 1 in order to lay the foundation 
for a common-law lien for repairs, supplies, or stor¬ 
age, it must appear that the work was done, or the 
supplies or storage furnished, by contract with, or 
by authority of, the owner, 2 and the same is true 


N.J.—Wallace v. Terpis Garage, 7 
A.2d 795, 17 N.J.Mlsc. 3 83. 

N.Y.—Rapp v. Mabbett Motor Car 
Co., 194 N.Y.S. 200, 201 App.Div. 
283. 

88 . Cal.—Pacific States Finance Cor¬ 
poration v. Freitas. 295 P. 804, 113 
Cal.App. 757. 

89. Ind.—Vaught v. Knue, 115 N.E. 
108, 64 Ind.App. 467. 

90. Ky.—Indiana Truck Corporation 
of Kentucky v. Hurry Up Broad¬ 
way Co., 1 S.W.2d 990, 222 Ky. 621. 

91. Me.—-Crosby v. Hill, 117 A. 585, 
121 Me. 432. 

Mo.—Bostic v. Workman, 31 S.W.2d 
218. 224 Mo.App. 645—McCluskey 
v. De Long, App., 198 S.W.2d 673, 
disapproving Butterworth v. Soltz, 
204 S.W. 50. 199 Mo.App. 507. 

82. Ariz.—Cherry’s Incorporated v. 


Sharpenstcen, 265 P. 90, 33 Ariz 
342. 

Okl—Norton Johnson Buick Co. v. 
Lindley, 46 P.2d 625, 173 Okl. 93— 
Greer v. Bird, 220 P. 579, 93 Okl. 
246—Nettles v. Carson, 187 P. 799, 
77 Okl. 219. 

93. Minn.—Stebbins y. Balfour, 195 
N.W. 773, 157 Minn. 135. 

A statute conferring an artisan’s 
Uen dependent on possession is not 
superseded by a lien law applicable 
particularly to motor vehicles in 
which the right of a repair man to 
a lien is not lost by a surrender of 
possession.—Stebbins v. Balfour, su¬ 
pra. 

94. N.J.-—La Rose v. Nichols, 103 A. 
390, 91 N.J.Law 355. 

95. N.J.—La Rose v. Nichols, supra. 
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96. Ala.—Alexander v. Mobile Auto 
Co., 76 So. 944, 200 Ala. 586. 

97. Ala.—Alexander v. Mobile Auto 
Co., supra. 

98. Ala—Alexander v. Mobile Auto 
Co., supra. 

99. Miss.—Federal Credit Co. v. 
Holloman, 147 So. 485, 165 Miss. 
211 . 

1. Md.—Meyers v. Neeley, etc.. 
Auto. Co., 121 A. 916, 143 Md. 107, 
30 A.L.R. 1224—Winton Co. v. Mei- 
ster, 105 A. 301, 133 Md. 318. 

2. Iowa.—Lewis v. Best-By-Test 
Garage, 205 N.W. 983, 200 Iowa 
1051. 

La.—Shepherd v. Louisiana Texas 
Motor Co., 130 So. 627, 15 La.App. 
144. 

Pa.—Conrad v. Hoch, 14 Pa.Dist. A 
Co. 172, 26 Luz.Leg.Reg. 3, 44 York 
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conversion, the repairman is entitled to recover as 
against the person liable for the misdelivery the 
fair market value of the car at the time of the 
conversion with interest to the date of the verdict, 69 
•but the repairman is not entitled to recover ex¬ 
penses and disbursements incurred in defense of 


the owner's action. 70 If defendant was not notified 
to take on himself the defense of the owner's suit 
against the repairman, he is not estopped to con¬ 
test in the repairman’s action against him the meas¬ 
ure of damages recovered from the repairman by 
the owner. 71 


D. LIEN 


§ 743. In General 

A oarage keeper's lien attaches as soon as any sum 
becomes due, that Is, when the work is begun, not when 
the contract Is made. 

A lien in favor of a garage keeper may be cre¬ 
ated by the express agreement of the parties; 72 
but the lien has also been said to be not a matter 
of contract but of statute law, 73 and to be not of 
the right but of the remedy. 74 A claim in the na¬ 
ture of a garage keeper’s lien has been said to give 
claimant a special property in the articles cov¬ 
ered. 75 

A garage keeper’s lien had been held to attach 
as soon as any sum becomes due, 76 or when the 
work is begun, not when the contract is made. 77 
It has been said of a particular statutory lien that 
it is effective immediately, 78 and, with respect to 
another, that the repairman’s rights arc governed 
as of the time possession is given to him. 79 

§ 744. Statutory Provisions 

Statutory provisions creating or governing garage 


keeper's or repairman's liens on motor vehicles have been 
construed and applied in accordance with the general 
rules of statutory construction. 

A garage keeper’s statutory lien on a motor ve¬ 
hicle has been held only a right in rem against the 
property itself, 80 and, in effect, subjects the chat¬ 
tel to an encumbrance as security for the principal 
debt. 81 A statute conferring a lien on the keepers 
of livery or boarding stables will not be construed 
to confer a lien in behalf of the keeper of a garage 
for motor vehicles. 82 A corporation 83 or a firm 84 
has been held entitled to the statutory lien, the same 
as a natural person. 

Construction generally . A statute conferring a 
lien for work or repairs done by a garage keeper 
has been required to be strictly construed in de¬ 
termining to whom and for what a lien is given, 85 
since it confers special privileges. 86 Likewise, pro¬ 
visions in derogation of the common law are re¬ 
quired to be strictly construed; 87 but at the same 
time such an enactment, in its remedial aspect. 


09 . Mass.—Beacon Motor Car Co. v. 
Shadman, 116 N E. 659, 226 Mass. 
670. 

70. Mass.—Beacon Motor Car Co. v. 
Shadman. supra. 

71. Mass—Beacon Motor Car Co. v. 
Shadman, supra. 

79 . Ariz.—Fishback v. Foster, 202 
P. 806. 23 Ariz. 206. 

Agreement or consent of owner see 
infra § 746. 

73. Md.—Universal Credit Co. v. 

Marks, 163 A. 810, 815, 164 Md. 130. 
"The lien . . . is of statutory 

creation under the law of the state 
where the contract with reference to 
the repair, replacements, accessories 
or storage of the automobile is made. 
The lien does not arise by agreement 
of the parties, but from the exercise 
of the will of the sovereign state 
whence it acquires its binding force.” 
—Universal Credit Co. v. Marks, su¬ 
pra. 

74. Md.—Universal Credit Co. v. 
Marks, supra. 

7B. N.Y.—New York Yellow Cab Co. 
Sales Agency, Inc., v. Courtlandt 
Garage & 'Realty Corporation, 227 
N.Y.S. 315, 223 App.Div. 44. 


76. N.Y.—KorolefC v. Schildkraut, 
179 N.Y.S. 117. 

38 C.J. p 80 note 26. 

77. Ala—Grace v. Wooley, 163 So. 
659, 26 Ala.App. 83. 

78. N J.—Regan v. Metropolitan 
Haulage Co.. 14 A.2d 257, 127 N.J. 
Eq. 487. 

79. Pa—Grose v. Paustenbach, 45 
Pa.Dlst. & Co. 28, 90 Pittsb.Leg.J. 
321. 

80. N.Y.—In re Diamond’s Estate, 
295 N.Y.S. 421, 162 Mlsc. 604. 

Despite surrender of possession 
The peculiar nature of the lien 
which permits its survival under cer¬ 
tain specified circumstances in spite 
of a surrender of possession by the 
lienor in no way varies the funda¬ 
mental character of the encumbrance 
as being one against the thing itself. 
—In re Diamond's Estate, supra. 

81. N.Y.—In re Diamond's Estate, 
supra. 

82. Ariz.—Fishback v. Foster, 202 P. 
806, 23 Ariz. 206. 

38 C.J. p 78 note 92. 

83. Ala.—Henderson v. Alabama 
Auto Co.. 96 So. 627, 209 Ala. 482 
—Rogers v. C. E. Green Motor Co., 
113 So. 641, 22 Ala.App. 168. 
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Ga.—Frost Motor Co. v. Pierce, 33 S. 
E.2d 910, 72 Ga.App. 447. 

84. Ga.—Frost Motor Co. v. Pierce, 
supra. 

85 . Cal.—Pacific States Finance Cor¬ 
poration v. Freitas, 295 P. 804, 113 
Cal.App. 767. 

Kan.—Rouse v. Paramount Transit 
Co., 22 P.2d 429, 137 Kan. 858. 

N.Y.—Rapp v. Maffett Motor Car Co., 
194 N.Y.S. 200, 201 App.Div. 283. 

86. Kan.—Rouse v. Paramount 

Transit Co., 22 P.2d 429, 137 Kan. 
858. 

Oil company which delivered gaso¬ 
line to bus company from its dis¬ 
tributing station tanks was held not 
entitled to garage keeper's lien, be¬ 
cause only those engaged in keeping 
garage or place for storage, main¬ 
tenance, keeping, or repair of motor 
vehicles are entitled to such lien.— 
Tommy Elm Auto Supply & Service 
Station v. North Jersey Bus Co., 185 
A. 915, 120 N.J Eq. 465, affirmed 189 
A. 380, 121 N.J.Eq. 273. 

87. Cal.—Pacific States Finance Cor¬ 
poration v. Freitas, 295 P. 804, 113 
Cal.App. 757. 

Mo.—Bostic v. Workman, 81 S.W.2d 
218, 224 Mo.App. 645. 
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has been required to be liberally construed in fur¬ 
therance of the beneficial purpose intended.** 
Where the statute conferring a lien is declaratory 
of the common law, it is to be interpreted accord¬ 
ing to the common-law rules. 89 A statute giving a 
lien on a motor vehicle for repairs or supplies 
furnished must be read and construed in the light 
of the law in force when it was passed. 90 

Effect of statutes on. commonr-law lien . A com¬ 
mon-law' lien for repairs is not superseded or de¬ 
stroyed by a statute creating a new and additional 
remedy to enforce it; 91 but, as discussed infra § 
758, a statute which provides the manner in which 
the common-law lien may be enforced is repealed 
by a statute which creates a lien and prescribes the 
method for its enforcement. 

Effect of special statutes upon general statutory 
lien. While it has been held that a statute spe¬ 
cifically relating to liens on motor vehicles super¬ 
sedes or controls a general statute which does not 
specifically refer to such vehicles, although it con¬ 
tains language broad enough to cover them, 92 it has 
also been held that a statutory lien similar to a 
common-law lien for repairs dependent on posses¬ 
sion may be had, notwithstanding provision is made 
by another statute for a lien on motor vehicles 
which is not dependent on possession but is to be 
preserved by the filing of a statement of claim with 
the proper officer. 93 

Power to incur obligation. The lien conferred by 
statute is based on the legal obligation of the owner 
of the motor vehicle to pay ; 94 hence, where an in¬ 
fant’s contract for services involving his auto¬ 
mobile is not binding on him, the garage keeper 
has no enforceable lien under statute. 95 

§ 745. Right of Owner to Lien 

In particular circumstances, the owner of a motor 


vehlols has been held not to have a repairman’s lien 
thereon. 

The owner of a motor vehicle who has contract¬ 
ed to sell it, reserving title in himself until the 
purchase price is paid, cannot have a mechanic’s 
lien on the motor vehicle for repairs made at the 
request of the purchaser who is in possession of 
the property; 96 and the owner’s act in retaining 
possession of the vehicle, if equivocal, will be re¬ 
ferred to the exercise of a right under the sale 
contract rather than a right by virtue of a common- 
law lien, 97 precluding him, after repossessing the 
property, from subjecting the purchaser to liabil¬ 
ity for the unpaid purchase price. 9 * A dealer tak¬ 
ing a motor vehicle with knowledge of an out¬ 
standing conditional sales contract requiring the 
buyer to keep it in repair acquires no lien against 
himself for repairs made by him. 99 

§ 746. Agreement or Consent of Owner 

a. In general 

b. Conditional sales contracts 

a. In General 

The general rule Is that for a garage keeper’s or re¬ 
pairman's lien to arise on a motor vehicle the work must 
have been done, or the supplies or storage furnished, by 
contract with, or authority of, the owner. 

While the existence of a valid common-law lien 
for the value of labor and material used in the re¬ 
pair of a motor vehicle cannot be denied by the 
person at whose instance the service was rendered, 
or on behalf of any interest for which he was then 
authorized to act, 1 in order to lay the foundation 
for a common-law lien for repairs, supplies, or stor¬ 
age, it must appear that the work was done, or the 
supplies or storage furnished, by contract with, or 
by authority of, the owner, 2 and the same is true 


N.J.—Wallace v. Terpis Garage, 7 
A.2d 795, 17 N.J.Misc. 183. 

N.Y.—Rapp v. Mabbett Motor Car 
Co., 194 N.Y.S. 200, 201 App.Div. 
283. 

88. Cal.—Pacific States Finance Cor¬ 
poration v. Freitas, 295 P. 804, 113 
Cal.App. 757. 

89. Ind.—Vaught v. Knue, 115 N.E. 
108, 64 Ind.App. 467. 

90. Ky.—Indiana Truck Corporation 
of Kentucky v. Hurry Up Broad¬ 
way Co., 1 S.W.2d 990, 222 Ky. 521. 

91. Me.—Crosby v. Hill, 117 A. 685, 
121 Me. 432. 

Mo.—Bostic v. Workman, 31 S.W.2d 
218. 224 Mo.App. 645—McCluskey 
v. De Long, App., 198 S.W.2d 673, 
disapproving Butterworth v. Soltz, 
204 S.W. 50, 199 Mo.App. 507. 

92. Arlz.—Cherry’s Incorporated v. 


Sharpensteen, 265 P. 90, 33 Arts. 
342. 

Okl —Norton Johnson Buick Co. v. 
Lindley, 46 P.2d 525, 173 Okl. 93— 
Greer v. Bird, 220 P. 579, 93 Okl. 
246—Nettles v. Carson, 187 P. 799, 
77 Okl. 219. 

93. Minn.—Stebbins v. Balfour, 195 
N.W, 773, 157 Minn. 135. 

A statute conferring an artisan’s 
lien dependent on possession is not 
superseded by a lien law applicable 
particularly to motor vehicles in 
which the right of a repair man to 
a lien is not lost by a surrender of 
possession.—Stebbins v. Balfour, su¬ 
pra. 

94. N.J.—La Rose v. Nichols. 163 A. 
390, 91 N.J.Law 355. 

96. N.J.—La Rose v. Nichols, supra. 
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96. Ala.—Alexander v. Mobile Auto 
Co., 76 So. 944, 200 Ala. 586. 

97. Ala.—Alexander v. Mobile Auto 
Co., supra. 

98. Ala.—Alexander v. Mobile Auto 
Co., supra. 

99. Miss.—Federal Credit Co. v. 
Holloman, 147 So. 485, 165 Miss. 
211 . 

1. Md.—Meyers v. Neeley, etc., 
Auto. Co., 121 A. 916, 143 Md. 107, 
30 A L.R. 1224—Winton Co. v. Mei- 
ster. 105 A. 301, 133 Md. 318. 

2. Iowa.—Lewis v. Best-By-Test 
Garage, 205 N.W. 983, 200 Iowa 
1051. 

La.—Shepherd v. Louisiana Texas 
Motor Co., 130 So. 627, 15 La.App. 
144. 

Pa.—Conrad v. Hoch, 14 Pa.Dist. 4k 
Co. 172. 26 Lus.Leg.Reg. 8, 44 Tork 
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with respect to a statutory lien, at least where the 
statute requires the work to be done at the request, 
or with the consent, of the owner, 3 except where 
the statute permits one not the owner, but the legal 
possessor, to subject the property to a lien. 4 

A mere bailee 5 or borrower,® or a thief, 7 or one 
merely having possession 8 has no authority to cre¬ 
ate a lien for repairs, supplies, or storage of a 
motor vehicle. However, a statute referring to 
“the person owning the car” has been held to re¬ 
fer not to the legal owner, but to the person hav¬ 
ing the indicia of title and in the lawful possession 
of the automobile; 9 and it has been held that 
whether the mechanic knew that title was in some 
person other than the one in possession when re¬ 
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pairs were made is immaterial in determining 
whether a lien was created. 10 

Express or implied consent . In the absence of 
a statute to the contrary, the consent or agreement 
of the owner may be either express or implied. 11 
Proof of a written memorandum signed by the 
owner, however, is essential where the statute con¬ 
fers a lien on persons furnishing labor or material, 
who shall obtain from the owner of the vehicle 
a written memorandum thereof signed by him. 12 
Where the statute provides that the labor or mate¬ 
rials must be furnished “for” a person, it is not 
sufficient that they be furnished with his knowl¬ 
edge or consent. 13 

Lessee; sublessee. Under a statute requiring 
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LegRec. 132—Mertz Motor Co. v 
Stankunas, Com.Pl., 13 Northumb 
Leg.J 251. 

Tenn—McDonald v. Cady, 9 Tenn. 
App. 354. 

42 CJ. p 819 note 20—38 C.J. p 80 
note 28. 

Request by owner’s wife held suffi¬ 
cient.—Wingfield Motor Co. v. Du¬ 
pont, 134 So 37, 24 Ala.App. 262. 
Order or action of polioe 

Garage owner storing, on order of 
policeman, automobile has no claim 
against owner or lien for towage and 
storage. 

Ohio—Burns Motor Co. v. Briggs, 
160 N.E 728, 27 Ohio App. 80. 
Utah.—Dost v. Larsen Bros., 134 P. 
2d 179, 103 Utah 142—Rickenberg 
v. Capitol Garage. 249 P. 121, 68 
Utah 30. 50 A.L.R. 1303. 

An owner’s ratifloation of oral con- 
tract with another in possession of 
automobile for repair thereof is suffi¬ 
cient to establish contract, so as to 
entitle repairman to lien for work 
done and material furnished in re¬ 
pairing it; and owner’s approval, 
adoption, or confirmation of such oral 
contract, at time when there is op¬ 
tion to reject it, is sufficient to estab¬ 
lish contract, and owner’s subsequent 
attempted revocation of such ratifi¬ 
cation is immaterial to existence of 
contract —Williamson v. Winning- 
ham, 186 P.2d 644, 199 Okl. 393. 
Notice to owner 

Under statute, lien for repairs on 
automobile in amount exceeding one 
hundred dollars was held valid, sub¬ 
ject to objection of legal owner not 
notified; liens of claimants for tow¬ 
ing, repairing, and storing automo¬ 
bile were each valid up to one hun¬ 
dred dollars without notice to legal 
owner, even though total claims ex¬ 
ceeded ode hundred dollars.—Hesse] 
v. Pickwick Stages System, 280 P. 
1016, 100 Cal .App. 682. 

3. Ala.—Jordan v. J. E. Rotten & 
Co., 126 So. 893, 23 Ala.App. 466. 


Ind.—Bowen v. Kokomo Omnibus Co , | 
161 N.E. 298, 87 Ind.App. 252. 

La.—Darce v. One Ford Automobile. 

2 La.App. 185. 

Mich—Joy Oil Co v Fruehauf Trail¬ 
er Co., 29 N.W.2d 691, 319 Mich. 
277. 

Mo— rerkins v. Bostic, 56 S.W.2d 
155, 227 Mo.App. 352. 

N.J.—Auto Security Co. v. Stewart, 
135 A. 92. 103 N.J Law 1. 

Okl.—Holland v. Whiteside, 43 P.2d 
67. 171 Okl. 397. 

42 C.J. p 820 note 21. 

Owner consenting bnt not contract- 
lag 

Where automobile is repaired with 
owner’s consent, repairman has lien 
and privilege thereon, notwithstand¬ 
ing person who contracted for re¬ 
pairs was not owner.—Wardlnw Bros. 
Garage v. Thomas, 140 So. 108, 19 La, 
App. 241. 

Knowledge does not necersarily 
imply consent - -Pierce-Arrow Fi¬ 
nance Corporation v. Mitten, 284 P. 
998, 75 Utah 306—42 C.J. p 820 note 
21 [b]. 

Where sheriff stored automobile 

without legal authority from owner, 
garage keeper could have no lien for 
storage.—Auto Dealers' Discount 
Corporation v. Budd, 272 N.Y.S. 893, 
242 App.Div. 37. 

Bffect of selsure under judgment 

An item representing work per¬ 
formed on judgment debtor’s automo¬ 
bile after seizure caused to be made 
by judgment creditor was privileged, 
as against contention that after seiz¬ 
ure automobile was in sheriff’s cus¬ 
tody and control though left with 
garage owner, and that therefore 
statute was not applicable; where 
judgment creditor caused seizure to 
be made, and garage owner filed peti¬ 
tion of opposition averring that debt¬ 
or was indebted to him for labor and 
services rendered and parts and ma¬ 
terials furnished, a privilege on au¬ 
tomobile for storage was correctly 

890 


recognized—Milam Realty Co. v. 
Jones, La App., 7 So.2d 405. 

4. Cal.—General Exchange Ins. Cor¬ 
poration v. Pellissier Squure Ga¬ 
rage, 69 P.2d 236, 24 Cal App 2d 
Supp. 768—Pacific States Finance 
Corporation v. Freitas, 295 P. 804, 
113 Cal App. 757. 

5. N.J.—Post v. Lloyd, 177 A. 660, 
13 N JMisc. 241. 

Pa.—Equitable Automobile Finance 
Co. v. Manuel, 16 Pa.Dist. & Co. 
812. 

42 C.J. p 819 note 20 [b]—38 CJ. p 
80 note 29. 

6. Okl.—Holland v. Whiteside, 43 P. 
2d 57, 171 Okl 397. 

7. La —Darce v One Ford Auto¬ 
mobile, 2 La App 185. 

Owner’s right to possession without 
paying charges 

Owner of stolen automobile, held 
by garage company claiming lien 
thereon for repairs and storage un¬ 
der contract with thief, was entitled 
to judgment for possession thereof 
without puying such company’s 
charges.—General Exchange Ins. 
Corporation v. Pellissier Square Ga¬ 
rage, 69 P.2d 236, 24 Cal.App 2d Supp. 
768. 

8. Ala. — Jordan v. J. E. Rotten & 
Co., 126 So. 893, 23 Ala App 465 

Okl.—Williamson v. Winningham, 
186 P.2d 644, 199 Okl. 393. 

9. Ariz.—Cherry’s Incorporated v. 
Sharpensteen, 265 P. 90, 33 Ariz. 
342. 

10. Miss.—De Van Motor Co. v. 
Bailey, 171 So. 342, 177 Miss. 441. 

11. Iowu.—Lewis v. Bcst-by-Test 
Garage, 205 N.W. 983, 200 Iowa 
1051. 

42 C.J. p 820 note 24. 

12. Mo.—Butterworth v. Soltz, 204 
S.W. 50, 199 Mo.App. 507. 

13. Okl.—De Groff ▼. Car hart, 228 P. 
180, 97 Okl. 145. 
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the work to be done at the request or with the con¬ 
sent of the owner, whether the owner is a condi¬ 
tional buyer or a mortgagor remaining in posses¬ 
sion or otherwise, a lessee or a sublessee cannot 
foe regarded as included foy the words “or other¬ 
wise;” 14 and, under a statute requiring repairs 
or supplies to be furnished at the request or with 
the consent of the owner or his representative, 
no lien can be had for repairs furnished the lessee 
of an automobile in possession under the lease, 16 
particularly where the lease provides that no re¬ 
pairs shall foe made without the consent of the les¬ 
sor. 1 ® In other circumstances repairs for a lessee 
have been held to create 17 or not to create 18 a 
lien. Although the statute in the jurisdiction 
wherein the repairs are made may confer a lien 
for repairs made at the request of the owner or 
his representative, whether such owner is a con¬ 
ditional buyer or a mortgagor remaining in pos¬ 
session or otherwise, the law of another state where 
a motor vehicle has been leased to the person ob¬ 
taining the repairs will be followed in determining 
whether the lessee is the owner’s representative. 19 

Mortgagor; mortgagee. A garageman appointed 
legal custodian of an automobile has been held not 
prevented from claiming his statutory lien for re¬ 
pairs thereto by the fact that they were made at 
the direction of one holding a chattel mortgage on 
the automobile; 20 and, under at least one statute, 
an agreement by the mortgagor in possession for 
the care or keeping of a vehicle is sufficient to 
support a lien in behalf of a garageman. 21 Like¬ 


wise, one storing a motor vehicle at the request of 
the mortgagee in possession has been held to have 
a lien for storage. 2 * 2 On the other hand, a pur¬ 
ported chattel mortgagee seizing an automobile 
under an invalid mortgage cannot create a valid 
lien by requesting repairs, 23 and a garageman to 
whom a chattel mortgagor delivers a truck for re¬ 
pairs and who thereafter holds it for prior repairs 
cannot assert a lien for storage as against the chat¬ 
tel mortgagee on the ground that it was stored at 
the request, and with the consent, of the mortga- 
gor.24 

Effect of special agreement as to payment. A 
special agreement for a particular mode and time 
of payment may prevent the attaching of a lien. 25 
Where, after completion of repairs, the owner al¬ 
lows the vehicle to remain with the repairman under 
an agreement to pay a reasonable storage until 
such time as he is able to pay for the repairs, no 
lien for storage arises. 26 

b. Conditional Sales Contracts 

The authorities differ as to whether the purchaser of 
a motor vehicle under a conditional sales contract, having 
possession thereof, has authority to order repairs, so as to 
give the repairman a lien. 

According to some authorities, delivery of a mo¬ 
tor vehicle to the purchaser under a conditional 
sales contract gives the purchaser implied author¬ 
ity to have it repaired if reasonably necessary to 
its operation, or preservation, so as to create a 
lien in the garage keeper or repairman; 27 but 
there is authority to the contrary. 28 A provision 


14. NY.—Lloyd v. Kilpatrick, 127 
NY.S. 1096. 71 Mihc. 19. 

42 O J. p 820 note 22 

Evidence held insufficient to show 
lessor’s knowledge of, or consent to, 
repairs—Joy Oil Co. v. Fruehauf 
Trailer Co., 29 N.W.2d 691, 319 Mich. 
277. 

15. N.J.—Auto Security Co. v. Ste¬ 
wart. 135 A. 92, 103 N.J.Law 1. 

10. N.J.—Stern v. Ward, 109 A. 566, 
94 N.J.Law 279. 

38 C.J. p 81 note 38. 

17. Lin mm against lessor's vendee 

Where lease, which provided that 
lessee should keep motor truck in 
repair and that if lessee failed to 
pay for repairs lessor might pay for 
repairs and charge amount thereof 
against lessee as rent, was not can¬ 
celed by lessor's vendee, garageman, 
who made repairs for lessee after 
being notifled not to make repairs 
without work orders from vendee, 
and who retained possession of truck, 
had a mechanic’s lien on truck.— 
Martin y. Broadhead, Miss., 82 So.2d 
433. 


18. I’a—Conrad v. Hoch, 14 Pa.Dist. 
& Co 172, 26 Luz.Leg.lleg. 3, 44 
York Leg Roc. 132. 

19. N J —Stern v. Ward, 109 A. 566, 
94 N.J Law 279. 

20. La.—Mahfouz v. Yawn, App., 31 
So.2d 295. 

21. N.Y.—Willys-Overland, Inc. v. 
Prudman Auto. Co., Inc., 196 N.Y. 
S. 487. 

22. Ind.—Hoosier Finance Co. v. 
Campbell, 155 N.E. 836, 86 Ind.App. 
62. 

23. N.Y.—General Motors Accept¬ 
ance Corporation v. Baker, 291 N. 
Y.S. 1015, 161 Misc. 238. 

24. N.Y.—Goodrich Silvertown 

Stores of B. F. Goodrich Co. v. Val¬ 
entine, 10 N.Y.S.2d 447. 

25. N.Y.—Pezenik v. Greenberg, 157 
N.Y.S. 1093, 94 Mlsc. 192. 

26. Me.—Crosby v. Hill. 117 A. 585, 
121 Me. 432. 

27. Cal.—Pacific States Finance Cor¬ 
poration v. Freitas, 295 P. 804, 113 
Cal.App. 757. 

Ind.—Yellow Mfg. Acceptance Cor¬ 
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poration v. Llnsky, 192 N.E 715, 
99 Ind App. 691 

Miss—Be Van Motor Co. v. Bailey, 
171 So 342, 177 Misc. 441 
N.Y.—Terminal, etc.. Taxi Corp. v. 
O'Rourke, 193 N.Y.S. 238, 240, 117 
Misc. 761. 

38 C.J. p 80 note 33. 

28. Ala.—Ellis Motor Co. v. HJbbler, 
121 So. 47, 219 Ala. 53—Tallassee 
Motor Co. v. Gilliland Bros, 112 
So. 758, 22 Ala.App. 21, certiorari 
denied 112 So. 759, 216 Ala. 257. 
Del.—Universal Credit Co. v. Spinaz- 
zolo, 197 A. 68, 9 W.W.Harr. 117. 
Me.—Hartford Accident & Indemnity 
Co. v. Spofford, 138 A. 769, 126 Me. 
392—Bath Motor Mart v. Miller, 
118 A. 715, 122 Me. 29. 

Neb.—General Motors Acceptance 
Corporation v. Sutherland, 241 N. 
W. 281, 122 Neb. 720. 

R.I.—Goldstein v. Mack Motor Truck 
Co., 183 A. 136, 66 R.I. 1. 104 A.L. 
R. 261. 

As against a conditional seller’s 
assignee! a mechanic furnishing la¬ 
bor and material at the request of 
the conditional buyer only has no 
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in a conditional sales contract requiring the ven¬ 
dee to keep the motor vehicle free of encumbranc¬ 
es has been held to negative the existence of im¬ 
plied authority in him to have repairs made, 29 and 
a provision authorizing the vendee to have the car 
repaired merely indicates the vendor's approval 
of such repairs and not his obligation to pay the 
cost thereof; 80 but, on the ground that the law, 
and not the consent of the parties, creates the lien, 31 
similar provisions have been held not to prevent 
the creation of a lien, 82 even though including 
a provision for the making of repairs at the ex¬ 
pense of the buyer. 33 

By express provision of statute, a conditional 
vendee may subject a motor vehicle to the lien of 
a garage man, 84 as he may under a statute per¬ 
mitting a lien for repairs to be made at the re¬ 
quest of the legal possessor of the property; 35 
and the same has been held under a statute per¬ 
mitting a lien where the charges were agreed to 
by the person owning the car, 36 or by an owner 
or any other person with his authority, express or 
implied. 37 On the other hand, a conditional ven¬ 
dee has been held not an owner within a statute 
authorizing a lien for repairs made by direction 
or consent of the owner; 38 and a lien statute un¬ 
der which the purchaser of a chattel under an 
agreement is to be deemed the lawful owner there¬ 
of or the authorized agent of the owner docs not 
apply, so as to create a lien, where an automobile 
is transferred by the conditional buyer without the 
approval required by the conditional sales con¬ 
tract. 39 Under a statute providing that repairs 
can be made only at the request of the owner in or¬ 


der to give a lien, no lien can be had for repairs 
made at the request of a conditional vendee in ex¬ 
press violation of the sale contract and without 
authorization or ratification by the seller. 40 

A garage keeper has been held unable to claim 
a lien on a motor vehicle for storage thereof at the 
request of the conditional vendee's judgment credi¬ 
tor or of a city marshal acting under a levy. 41 The 
conditional vendee of a motor vehicle is without 
implied authority from the vendor to order gaso¬ 
line therefor from a garage keeper so that the lat¬ 
ter may have a statutory lien. 43 

The amount of a lien created by a conditional 
buyer may be limited by statute. 48 

§ 747. Possession 

a. Lien as dependent on possession 

b. Right to possession 

a. Lien as Dependent on Possession 

(1) In general 

(2) Improper deprivation of possession; 

bad or stopped check 

(3) Repossession of vehicle 

(1) In General 

While the authorities are not uniform, the general 
rule is that, except where statutes provide otherwise, a 
garage keeper's lien on a motor vehicle is dependent on 
his possession thereof, and Is lost by his surrender of 
possession. 

Possession of a motor vehicle is broadly held es¬ 
sential to the maintenance of a lien for repairs 
thereof. 44 More particularly, at common law the 


lien on the automobile.—Pierce-Ar¬ 
row Finance Corporation v. Mitten, 
284 P. 998, 76 Utah 306. 

Order or request 

Mechanic repairing automobile can¬ 
not claim lien as against conditional 
vendor without showing on whose or¬ 
der, consent, or request repairs were 
made.—Commercial Credit Trust v. 
Barbler, 147 A. 861, 7 N.J.Misc. 1109. 

29. Neb.—General Motors Accept¬ 
ance Corporation v. Sutherland, 241 
N.W. 281, 122 Neb. 720. 

30. Ga.—Chalker & Jlussell v. Sa¬ 
vannah Motor Car Co., Inc., 140 S. 
E. 916, 37 Ga.App. 632. 

31. Ind.—Yellow Mfg. Acceptance 
Corporation v. Linsky, 192 N.E. 
716, 99 Ind.App. 691. 

32. Ind.—Yellow Mfg. Acceptance 
Corporation v. Linsky, supra. 

33. Ind.—Yellow Mfg. Acceptance 
Corporation ▼. Linsky, supra. 

34. N.Y.—Willys-Overland. Inc. v. 


Prudman Auto. Co., Inc., 196 N.Y. 
S. 487. 

38 C.J. p 81 note 36. 

35. Cal.—Goodman v. Anglo-Cali- 
fornia Trust Co, 217 P. 1078, 62 
Cal.App 702—Davenport v. Grundy 
Motor Sales Co., 152 F. 932, 28 Cal. 
App. 409. 

Transfer without approval 

Where conditional buyer trans¬ 
ferred automobile to another, who In 
turn transferred it to second trans¬ 
feree, and no approval of either 
transfer was obtained from condi¬ 
tional seller’s assignee, as required 
by conditional sales contract, second 
transferee was not “lawful posses¬ 
sor" or “in lawful possession" so as 
to give lien to party who furnished 
and installed wheels, tires, and tubes 
at request of second transferee.-* 
Goodrich Silvertown Stores v. Col¬ 
lins, 115 P.2d 332, 167 Or. 40. 

36. Ariz.—Cherry’s Incorporated v. 
Sharpensteen, 266 P. 90, 88 Aril. 
842. 


37. Md.—Universal Credit Co. v* 
Marks. 163 A. 810, 164 Md. 130. 

38. Me.—Hartford Accident & In¬ 
demnity Co. v. Spofford, 138 A. 769, 
126 Me. 392. 

39. Or.—Goodrich Silvertown Stores 
v. Collins, 116 P.2d 332, 167 Or. 40. 

40. Idaho.—Neitzel v. Lawrence, 231 
P. 423, 40 Idaho 26. 

41. N.Y.—General Motors Accept¬ 
ance Corporation v. Barnett, 264 N. 
Y.S. 166, 142 Mlec. 192. 

42. Ind.—Partlow-Jenkins Motor 
Car Co. v. Stratton, 124 N.E. 470, 
71 Ind.App. 122. 

43. Cal.—Pacific States Finance Cor¬ 
poration v. Freitas. 296 P. 804, 118 
Cal.App. 757—Lindsay v. Kleiber 
Motor Truck Co., 294 P. 454, 110 
Cal.App. 479. 

44. Pa.—Bernstein v. Hineman, 86 
Pa. Super. 198. 

Action by owner to recover posses¬ 
sion see infra | 757. 
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right of a mechanic or repairman to a lien on a 
motor vehicle repaired by him is dependent on his 
retention of possession of the vehicle, 45 and the 
same is true under statutes substantially declara¬ 
tory of the common law or making a lien for re¬ 
pairs or storage dependent on possession. 45 Under 


such rule or statutes, the Hen is waived or lost by 
a surrender or loss of possession of the motor ve- 
hide. 47 Thus, the keeper of a garage, in the ab¬ 
sence of a statute or agreement providing other¬ 
wise, 45 has no lien for an amount due for repairs 
for an automobile kept in such garage, where the 


45. Ala.—Grace v. Wooley, 153 So. 
659, 26 Ala.App. 83—Jordan v. J. 
E. Rotten & Co., 126 So. 893, 23 
Ala.App. 465. 

N.C.—Reich v. Triplett, 155 S.E. 673, 
199 N.C. 678. 

Tenn—Gem Motor Co. v. Securities 
Inv. Co., 65 S.W.2d 590, 16 Tenn. 
App. 608. 

42 C.J. p 821 note 49—38 C.J. p 82 
note 63. 

Actual or constructive possession 

Such possession may be actual or 
constructive; one furnishing 1 mate¬ 
rials and performing: labor for re¬ 
pairing of automobile under oral con¬ 
tract with another than owner there¬ 
of. who acquiesced in such better¬ 
ment of his property, was entitled 
to common-law lien, based on either 
actual or constructive possession, 
even though owner reclaimed auto¬ 
mobile from subcontractor, right¬ 
fully in possession thereof, and re¬ 
fused to return it for completion of 
repairs.—Williamson v. Winningham, 
186 P.2d 644. 199 Okl. 393. 

Reaving a motor vehicle in the 
street in front of the repairman's 
place of business for the period of 
time necessary to replace old tires 
with new ones, during which time 
the owner is absent, confers on the 
repairman sufficient possession to 
support a lien.—Courts v. Clark, 164 
P. 714, 84 Or. 179. 

46. Cal.—C I. T. Corporation v. 
Biltmorc Garage, 36 P 2d 247, 3 
Cal.App.2d Supp. 757—Covington v. 
Grant, 256 P. 213, 82 Cal App. 749. 

N.Y.—General Motors Acceptance 
Corporation v. Barnett, 254 N.Y S. 
166, 142 Mlsc. 192— C. I. T. Corpo¬ 
ration v. Schubert. 243 N Y.S. 748, 
137 Misc. 614 —Goodrich Silver- 
town Stores of B. P. Goodrich Co. 
v. Valentine, 10 N.Y.S.2d 447. 
N.C.—Reich v. Triplett, 155 S.E. 573, 
199 N.C. 678. 

42 CJ. p 821 note 53, p 822 note 54 
—38 C.J. p 82 notes 64. 65. 
Garageman as “legal possessor” 
Where conditional buyer of auto¬ 
mobile purported to execute chattel 
mortgage thereon, garageman who re¬ 
paired automobile at instance of 
chattel mortgagee, who had seized it 
from conditional buyer, was held not 
“legal possessor," so as to be en¬ 
titled to lien on automobile as against 
conditional seller.—General Motors 
Acceptance Corporation v. Baker, 291 
N.Y.S. 1015. 161 Mlsc. 238. 

47. Ala.— Andalusia Motor Co. v. 


Mullins, 183 So. 456, 28 Ala.App. 
201, certiorari denied 183 So. 460. 
236 Ala. 474—Jordan v. J. E. Rot¬ 
ten & Co., 126 So. 893, 23 Ala.App. 
465—Gober Motor Co. v. Valley Se¬ 
curities Co., 124 So. 395, 23 Ala. 
App. 290—Tallassee Motor Co. v. 
Gilliland Bros., 112 So. 758, 22 Ala. 
App. 21, certiorari denied 112 So. 
759, 216 Ala. 257. 

Cal.—C. I. T. Corporation v. Bilt- 
more Garage, 36 P 2d 247, 3 Cal. 
App.2d 757—Lundblade v. Pierce, 
272 r. 329, 95 Cal.App. 192. 

Minn.—Sundin v. Swanson, 225 N.W. 
15, 177 Minn. 217. 

N.H—Auto Owners Finance Co. V. 

Evlrs, 49 A.2d 607, 94 N.H. 180. 
N.Y.—Smith v. Pierce-Arrow Sales 
Corporation. 230 N.Y.S. 194, 224 

App Div. 769—General Motors Ac¬ 
ceptance Corporation v. Barnett, 
254 NYS. 166, 142 Misc. 192. 
N.C.—Reich v. Triplett. 155 S.E. 673, 
199 N.C 678. 

Okl.—Williamson v. Winningham, 
186 P.2d G44, 199 Okl. 393. 

Pa.—Waldorf v. Brown, Com.Pl., 94 
Pittsb.Leg J. 457. 

42 C.J p 821 notes 49. 53. p 822 note 
54—38 C.J. p 82 notes 63-65. 
Waiver and loss of lien generally see 
infra S 750. 

Removal and mortgage by owner 

The statutory provisions giving 
garage keepers and repairmen a lien 
for services do not apply where the 
owner of the automobile is permitted 
to take it away and mortgage it to 
an innocent purchaser for value 
without notice.—Wolman v. Raphael, 
278 Ill.App. 172. 

Under the general possessory lien 
statute, the possessory lien for the 
repair of a chattel is lost if posses¬ 
sion is unconditionally resumed by 
the owner, and, hence, garageman 
who surrendered possession of auto¬ 
mobile several times to the owner 
after repairing the automobile had 
no lien under such statute for those 
repairs—Bongard v. Nellen, 298 N. 
W, 569, 210 Minn 392. 

Rellaaoe on insurance coverage 
Where lessee took trailers to de¬ 
fendant for repairs, defendant 
waived any common-law lien for re¬ 
pairs he may have had when ho re¬ 
turned the trailers to lessee after 
making repairs relying on being paid 
out of insurance coverage and with¬ 
out any reservation, or circumstances 
showing a reservation, that defend¬ 
ant retained a lien on the trailers if 
not paid out of insurance coverage. 
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—Joy Oil Co. v. Pruehauf Trailer 
Co., 29 N.W.2d 691, 319 Mich. 277. 
Dealings with conditional purchaser 

(1) Statute providing that volun¬ 
tary restoration of personal property 
to its “owner" by holder of lien 
thereon dependent on possession ex¬ 
tinguishes lien, unless parties other¬ 
wise agree, and that such agreement 
is ineffective as to owner's creditors 
and subsequent bona fide purchasers 
and encumbrancers, was held inappli¬ 
cable to lien for storage charges on 
automobile surrendered daily to con¬ 
ditional purchaser agreeing that lien 
should not be extinguished by volun¬ 
tary restoration of car to him.—C. I. 
T. Corporation v. Biltmore Garage, 
36 P 2d 247, 3 Cal.App 2d Supp 757— 
Pacific States Finance Corporation v. 
Freitas, 295 P. 804, 113 Cal.App. 757 
—Davis v. Young, 242 P. 743, 75 Cal. 
App. 359. 

(2) Under statute providing that 
mechanic forfeits lien if he consents 
to removal of vehicle, except aB 
against person at whose request re¬ 
pairs are made, mechanic lost lien as 
against conditional. seller under re¬ 
corded conditional sales contract 
which required purchaser to keep 
truck free of encumbrances, by con¬ 
senting that truck be removed by 
purchaser who, on default, gave 
seller right to repossess the truck, 
as against contention that under the¬ 
ory of agency conditional seller im¬ 
pliedly clothed purchaser with au¬ 
thority to order repairs; mechanic 
was charged with notice of recorded 
conditional sales contract notwith¬ 
standing he was without actual 
knowledge thereof.—Universal Credit 
Co. v. Printy, 119 P.2d 108, 45 N.M. 
549. 

(3) Agreement or consent of own¬ 
er generally see supra S 746. 

48. Statutory continuation of lien 

(1) Purpose of act giving garage- 
men lien on articles repaired for a 
specified number of days from date 
of completion of repairs was to con¬ 
tinue lien for limited period even 
after delivery of repaired articles to 
owners.—Hart Enterprise Electrical 
Co. v. Stewart. La.App., 168 So. 791. 

(2) In conditional seller's action to 
foreclose lien on truck, denying re¬ 
covery to mechanics for services was 
error, in view of fact that it did not 
appear that they voluntarily relin¬ 
quished possession of truck more 
than statutory period subsequent to 
the accrual of their lien for services. 
—Yellow Mfg. Credit Corporation ▼. 
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owner exercises the right to use it at his pleas¬ 
ure , 49 and by the daily surrender of possession the 
garage keeper loses his lien for storage charges 
previously incurred , 50 and such lien is not revived 
by the daily return of the automobile to the ga¬ 
rage . 51 

On the other hand, it has been held that a repair¬ 
man does not lose his common-law lien by allowing 
the temporary removal of the car from his shop , 52 
particularly where it is returned and no rights of 
third or innocent persons intervene ,' 53 and that the 
mere temporary surrender of the car by the repair¬ 
man may not under all circumstances be sufficient 
to terminate the lien . 54 Likewise, it has been held 
that in order to acquire a lien for storage, claim¬ 
ant is not necessarily required to have possession 
of the motor vehicle , 55 and that the lien exists, 
even where the owner is permitted to take the 
car from the garage daily . 56 

By some statutes a lien for repairs is given which 


is not dependent on possession, 5 ? and the delivery 
of the vehicle to the owner without collecting the 
charges does not deprive the garage owner of the 
lien except as against one deriving title or posses¬ 
sion through the owner of the vehicle ; 58 or the 
lienor, after parting with possession, may enforce 
the lien by obtaining condemnation and sale of the 
property for the payment of the repair charges . 59 
Under a constitutional provision that artisans and 
materialmen of every class shall have a lien on ar¬ 
ticles made or repaired by them for the value of 
their labor done or material furnished, the lien pro¬ 
vided for has been held not dependent on a reten¬ 
tion of possession .’ 60 A statute which permits the 
lien of a repairman to be enforced after voluntary 
surrender to the owner will not, for that reason, 
be construed to permit its enforcement as against 
an innocent purchaser without notice , 61 particularly 
where such a construction might render it uncon¬ 
stitutional . 62 


Horowitz, 2 N.YS.2d 566, 166 Misc 
251. 

Constructive possession; agreement 
to return 

(1) Constructive possession of the 
motor vehicle is sufficient to support 
the lien, as where it is permitted to 
leave the parage keeper’s actual pos¬ 
session under an agreement for its 
return —Maccar Trucks v. Goren- 
stein. 248 N.Y.S. 231, 139 Misc. 681. 

(2) The lien is not lost by permit¬ 
ting the owner to take the car for 
temporary use under un agreement 
to return it.—In re Carter, D.C.N.Y., 
21 F.2d 587. 

(3) However, mere constructive 
possession of automobile by garage 
keeper is insufficient to give lien, de¬ 
pendent on possession of automobile, 
for repair and storage charges; ga- 
Tage keeper did not have even con¬ 
structive possession while car was 
in hands of conditional purchaser, to 
whom keeper dally surrendered pos¬ 
session thereof, since purchaser’s 
agreement that such lien should not 
be extinguished by voluntary restor¬ 
ation of car to purchaser did not 
make keeper owner of car or make 
the purchaser the keeper’s agent to 
hold It for keeper.—C. I. T. Corpora¬ 
tion v. Biltmore Garage, 36 P.2d 247, 
3 Cal.App.2d Supp. 757. 

49 . N.Y.—Smith v. O’Brien, 94 N.Y. 

S. 673, 46 Misc. 325. 

42 C.J. p 821 note 60—38 C.J. p 77 

note 77. 

Conformity to general rule ae to liens 

(1) This is in conformity with the 
common-law rule that to have a lien 
on personal property the lienor must 
have an Independent and exclusive 
possession, either actual or construc¬ 
tive.—Smith v. O'Brien, supra. 


(2) Possession as essential to lien 
generally see Liens 5 8. 

50. Cal —C. I T. Corporation V. 
Biltmore Garage, 36 P.2d 247, 3 
Cal App 2d 757 

Contra General Motors Acceptance 
Corporation v. Silva. 295 P. 810, 113 
Cal App. 773—Pacific States Finance 
Corporation v. Freitas, 295 P. 804, 113 
Cal.App. 757. 

51. Cal—C. I. T. Corporation v. 
Biltmore Garage, 36 P.2d 247, 3 
Cal.App.2d 757. 

52. Ill.—Consumers Petroleum Co. 
v. Flagler, 33 N.E 2d 751, 310 Ill. 
App. 241. 

53. Md.—Wlnton Co. v. Meistcr. 105 
A. 301, 133 Md 318. 

42 C.J. p 822 note 57. 

54. N.H.—Commercial Acceptance 
Corporation v. llislop Garage Co., 
192 A. 627, 89 N.H. 45. 

Permitting short trip 

An automobile, which garageman, 
engaged by conditional purchaser to 
make repairs thereon, permitted such 
purchaser to take for short trip be¬ 
fore work was finished on his agree¬ 
ment to return it to garage, re¬ 
mained in garageman’s possession 
within statute.—Commercial Accept¬ 
ance Corporation v. llislop Garage 
Co., supra. 

Repair lien preserved as If for stor¬ 
age 

A garageman, consenting to oc¬ 
casional use of automobile, left with 
him for repairs, by owner thereof 
during progress of work, under 
agreement for return thereof to ga¬ 
rage, preserved his lien thereon for 
I repair charges as effectually as if 
lit were for storage and care.—Com¬ 
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mercial Acceptance Corporation v. 
Hislop Garage Co., supra 

55. N.J.—Regan v. Metropolitan 
Haulage Co. 14 A.2d 257, 127 N.J. 
Eq. 487—Fox v. Cardone, 136 A. 
923, 5 N J Misc 395 

Statute not requiring possession held 
constitutional 

N.J —Crucible Steel Co. v. Polack 
Tyre, etc., Co., 104 A. 324, 92 N.J. 
Law 221. 

56. Ill.—Wolman v. Raphael, 278 
III App. 172. 

57. La.—Inter City Express Lines v. 
Guansco. App , 165 So. 727. 

Minn.—Stehbins v. Balfour, 195 N.W. 

773, 157 Minn 135. 

N.J.—Regan v. Metropolitan Haulage 
Co.. 14 A 2d 257. 127 N J Eq. 487— 
Fox v. Cardone. 136 A. 923, 6 N J. 
Misc. 395. 

Or.—Tulloch v. Cockrum, 236 P. 1045, 
115 Or. 601. 

Tenn.—Gem Motor Co. v. Securities 
Inv. Co., 65 S.W.2d 590. 16 Tenn. 
App. 608. 

Statute held constitutional 

N.J.—Crucible Steel Co. v. Polack 
Tyre, etc., Co., 104 A. 324, 92 N.J. 
Law 221. 

38 C.J. p 78 note 87 [c]. 

58. Miss.—Watson v. Broadhcad. 33 
So.2d 302. 

59. Miss.—Shoemake v. Federal 
Credit Co., 192 So. 661, 188 Miss. 
683. 

00 . Tex. — Shirley-Self Motor Co. v. 

Simpson. Civ.App., 195 S.W.2d 951. 
42 C.J. p 821 note 51. 

61 . N.M. — Abeytla v. Gibbons Ga¬ 
rage, 195 P. 615, 26 N.M. 622. 

42 C.J. p 822 note 55. 

98. N.M.—Abeytla v. Gibbons Ga¬ 
rage, supra. 



61 C.J.S. 


MOTOR VEHICLES 


§ 747 


A statutory lien for materials or supplies has 
been held to depend on possession of the motor 
vehicle for which the supplies were furnished, 63 
at least as against an innocent purchaser of the 
vehicle for value without notice; 64 and a provi¬ 
sion giving a garage owner a lien for gasoline fur¬ 
nished motor vehicles has been held not to confer a 
lien where there is no possession of the vehicles. 65 
Under other authority, in order to acquire a lien 
for materials furnished, under a particular stat¬ 
ute, claimant is not necessarily required to have 
possession of the motor vehicle; 66 and, under a 
statute giving a seller a privilege, and a prefer¬ 
ence over other creditors of the purchaser if the 
property still remains in the purchaser’s possession, 
a garage keeper’s privilege on equipment sold by 
him and installed in a vehicle is not lost when the 
buyer loses possession of the vehicle by seizure 
thereof under an unsecured claim. 67 

(2) Improper Deprivation of Possession; 

Bad or Stopped Check 

A garage keeper does not lose his lien where pos¬ 
session is obtained from him by trick or device or by 
false representations. 

A garage keeper docs not lose his lien on a mo¬ 
tor vehicle where possession is obtained from him 
by a trick or device, 63 or by false and fraudulent 
representations, 69 or by surrendering the vehicle 
on the strength of a check which is subsequently 
dishonored. 70 Likewise, an owner who has ob¬ 
tained possession by giving a check for repairs is, 
after having stopped payment of the check be¬ 


cause of the unsatisfactory character of the re¬ 
pairs, estopped from denying the repairman's right 
to possession; 71 nor is the repairman precluded 
from asserting his claim in such a case by the fact 
that the check was given, and the vehicle delivered 
to the owner, on Sunday, notwithstanding a statute 
forbids the pursuit of ordinary callings on Sun¬ 
day; 72 and the owner is likewise estopped where 
he gave the check with the intention of stopping 
payment thereon, or thereafter decided to stop pay¬ 
ment without good cause and in bad faith. 73 

(3) Repossession of Vehicle 

Except where a statute provides otherwise, a garage 
keeper who has surrendered possession cannot, when the 
vehicle again comes Into his possession for repairs, stor¬ 
age, or supplies, assert a lien on it for previous repairs, 
storage, or supplies. 

If, after repairs have been made, the possession 
of the motor vehicle is surrendered, the repairman, 
if the vehicle comes into his possession a second 
time for repairs, cannot, unless authorized by stat¬ 
ute, assert a lien on it for the previous repairs; 74 
and the same has been held as to a claimed lien 
for storage and supplies. 75 Likewise, a repairman 
who sells the vehicle without complying with the 
statute, thereby losing possession, cannot revive his 
lien for repairs by subsequently securing posses¬ 
sion of the vehicle from the person who purchased 
it from the original vendee. 76 

By specific provision of the statute, a lienor may 
be allowed to recover property which he has vol¬ 
untarily allowed to go out of his possession. 77 


63. N.T —Smith v. Fierce-Arrow 
Sales Corporation, 230 N.Y S. 194, 
224 App Ihv. 769—C. I. T. Corpora¬ 
tion v. Schubert, 243 N.Y.S. 748, 
137 Misc. 514. 

Constructive possession, as where 
the vehicle is permitted to leave the 
garage keeper's actual possession un¬ 
der an agreement for its return, may 
be sufficient to support the lien. 

Cal.—General Motors Acceptance 

Corporation v. Silva, 295 P. 810, 
113 Cal App. 773—Pacific States Fi¬ 
nance Corporation v. Freitas, 295 
P. 804, 113 Cal .App. 757. 

N.Y.—Macear Trucks v. Gorenstein, 
248 N.Y.S. 231, 139 Misc. 681. 

64. Ill.—Wolman v. Raphael, 278 Ill. 
App. 172. 

65. N.Y.—C. I. T. Corporation v. 
Fepe, 242 N.Y.S. 576, 137 Misc. 242. 

66. N J.—Frank v. Dally, 105 A. 9, 
92 N.J.Law 118—Regan v. Metro¬ 
politan Haulage Co., 14 A.2d 257, 
127 N.J.Eq. 487—Fox v. Cardone, 
136 A. 923, 5 N.J.Mlsc. 395. 

Beating tires 

Tire company which rented tires to 


bus company, mounting tires on rims 
furnished by company and deliver¬ 
ing mounted tires to company, was 
held not entitled to garage keeper’s 
lien, since such lien does not attach 
without detention of automobile by 
lien claimant.—Tommy Elm Auto 
Supply & Service Station v North 
Jersey Bus Co., 185 A. 915. 120 N J 
Eq. 465, affirmed 189 A. 380, 121 N.J. 
Eq. 273. 

67. La.—Milam Realty Co. v. Jones, 
App., 7 So 2d 405. 

66. Cal.—Griffith v. Reddick, 182 P. 
984, 41 Cal.App. 458. 

69. N.C.—Reich v. Triplett, 165 S.E. 
573, 199 N.C. 678. 

70. N.Y.—-Yellow Mfg. Credit Cor¬ 
poration v. Horowitz, 2 N.Y S.2d 
566, 3 66 Misc. 251. 

N.C.—Reich v. Triplett, 155 S.E. 573, 
199 N.C. 678. 

71. N.C—Maxton Auto Co. v. Rudd, 
97 S.E. 477, 176 N.C. 497. 

73. N.C.—Maxton Auto Co. v. Rudd, 
supra. 

73. Ga.—Frost Motor Co. v. Pierce, 
83 S.E 2d 910, 72 Ga.App. 447. 
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74. Ala.—Andalusia Motor Co. v. 
Mullins, 183 So 456, 28 Ala.App. 
201, certiorari denied 183 So. 460, 
236 Ala 474. 

Minn—Bongard v. Neilen, 298 N.W. 
569, 210 Minn. 392. 

N.Y —Goodrich Silverlown Stores of 
B F Goodrich Co. v. Valentine, 10 
N Y.S 2d 447. 

42 C J. p 822 note 62. 

75. N.Y.—Kamaran v. Sidney Ga¬ 
rage, 244 N.Y.S. 337, 137 Misc. 744. 

Tires placed on vehicle 

The storage of a motor vehicle in a 
garage cannot operate to revive an 
alleged common-law lien for tires 
previously sold by the garageman 
and placed on the vehicle where he 
did not hold the vehicle at the time 
of such accession.—Diamond Service 
Station v. Broadway Motor Co., 12 
S.W.2d 705, 158 Tenn. 268. 

76. Pa.—Bernstein v. Hineman, 86 
Pa.Super. 198. 

77. N.J.—Crucible Steel Co. v. Po- 
lack Tyre, etc., Co., 104 A. 824, 92 
N.J.Law 221. 
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b. Right to Possession 

Ordinarily, a garage keeper who haa a lien on a mo¬ 
tor vehicle la entitled to retain possession thereof, until 
the lien la discharged or destroyed, unless the statute 
provides otherwise. 

A garage keeper who has a lien on a motor ve¬ 
hicle has a corresponding right to possession. 78 
Unless the statute provides otherwise, under a val¬ 
id lien, claimant is entitled to retain possession of 
the motor vehicle until the lien is discharged 79 or 
destroyed, 80 as by payment or a valid tender or re¬ 
fusal thereof. 81 A garage keeper’s right to retain 
possession, under a statute, has been held to depend 
on the priority of his lien. 82 Under a particular 
statute, the holder of a lien for repair of a motor 
vehicle has been held not entitled to possession until 
the commencement of an action to foreclose the 
lien. 83 

§ 748. Charges for Which Lien May Be Had 

a. In general 

b. Repairs 

c. Supplies; replacements 

d. Storage 

e. Towing; bringing in car 


a. In General 

A repairman, to have a Hen, mutt generally beetow 
labor or expense on the specific thing left with him. His 
lien attaches whether the work Is done by him or his 
agent, or entirely by his employees. 

While, as a general rule, to support a lien on a 
motor vehicle the labor or expense must have been 
bestowed or performed on the specific thing left in 
the repairman’s possession, 84 a lien may be had for 
the construction and placing of an automobile body 
on a chassis. 86 A repairman may have a lien wheth¬ 
er the work is done by him or by his agent, 86 and 
although the work is done entirely by his em¬ 
ployees. 87 

b. Repairs 

Liens for repairs to motor vehicles are recognized 
both under the common law and under statutes, both 
specific and general. 

Under the common-law rule recognizing a specific 
lien on property in the hands of a tradesman or ar¬ 
tisan for the price of work done on it, a repairman 
is regarded as having a lien at common law for the 
value of labor and materials used in the repair of 
a motor vehicle; 88 or he may have an artisan’s 


7R N.T.—C. I. T. Corporation v 
Schubert, 243 N.Y.S. 748, 137 Misc 
614. 

Right as against sheriff; replevin 

In action to replevy automobile 
under conditional sales contract, re¬ 
pairman having lien thereon, who 
was made party defendant and who 
had brought attachment in ignorance 
of contract lien, was held entitled 
to possession as against sheriff hav¬ 
ing possession at time of replevin, 
where repairman was real party in 
Interest and was before court having 
jurisdiction to consider him the real 
defendant.—Securities Inv. Co. v. 
Armstrong, 79 S.W.2d 570, 1*68 Tenn. 
462. 

Detention only against person order¬ 
ing repairs 

A statute giving persons who make 
repairs the right to “detain all motor 
vehicles in their possession on which 
work has been done by them" gives 
a power to detain only as against the 
person who delivers a motor vehicle 
and orders the repairs.—Indiana 
Truck Corporation of Kentucky v. 
Hurry Up Broadway Co., 1 S.W.2d 
990, 222 Ky. 521. 

79. Mo.—McCluskey v. De Long, 198 
S.W.2d 673, 239 Mo.App. 1026. 

N.Y.—C. I. T. Corporation v. Schu¬ 
bert, 243 N.Y.S. 748, 137 Misc. 514. 
Waiver and loss of lien see infra § 
750. 

suability for conversion 
Repairman having lien on truck 
was not guilty of conversion, or lia¬ 


ble In replovin, until lien for work 
thereon was discharged.—Lindsay v 
Kleiber Motor Truck Co., 294 F. 454, 
110 Cal.App. 479. 

80. N.Y.—C. I. T. Corporation v. 
Schubert, 243 N.Y.S. 748, 137 Misc. 
614. 

81. Mass.—Doody v. Collins, 111 N. 
F.. 897, 223 Mass. 332. 

Tenn.—Diamond Service Station v. 
Broadway Motor Co , 12 S W.2d 706, 
158 Tenn. 258. 

Exclusive right of possession 

Cal.—Guldici v. Pacific Auto. Ins. 
Co., 179 P.2d 337, 79 Cal.App 2d 128. 
Replevin did not lie to recover au¬ 
tomobile by owner from repairmen 
who properly claimed a lien on auto¬ 
mobile for amount due for repairing 
it under contract with owner until 
payment or tender of amount of re¬ 
pairs.—Smith v. Checker Cab Co., 184 
S.W.2d 901, 208 Ark. 99. 

82. S.D.—C. I. T. Corporation v. Jor¬ 
gensen, 242 N.W. 694, 60 S.D. 7. 

Priorities generally see infra $ 764. 
Right inferior to conditional seller's 
Where garage keeper’s lien on au¬ 
tomobile is inferior to conditional 
seller’s lien, so, also, Is his right to 
possession.—C. I. T. Corporation v. 
Jorgensen, supra. 

83. Minn.—Hedigcr v. Zastrow, 118 
N.W. 172, 174 Minn. 11. 

84 . Mo.—Kansas City Auto. School 
Co. v. Holcker-Elberg Mfg. Co., 
App., 182 S.W. 769. 
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85. Mo.—Kansas City Auto. School 
Co. v. Holcker-Elberg Mfg. Co., su¬ 
pra. 

86. Cal.—Goodman v. Anglo-Califor- 
nia Trust Co., 217 P. 1078, 62 Cal. 
App. 702. 

87. Ga—Fox v. Smith, 85 S.E. 856, 
143 Ga. 547. 

88. Ind.—Grusin v. Stutz Motor Car 
Co. of America, 187 N.E. 382, 206 
Ind. 296. 

Ohio.—Liberty Industrial Bank v. 

Kerland, 31 Ohio N.P..N S , 385. 

Pa.—Grose v. Faustenbach, 45 Pa. 
Dlst. & Co. 28, 90 Plttsb.Leg.J. 321 
—Moser v. Houghton, 6 Pa.Dist. & 
Co. 620, 7 Northumb.Leg.J. 15— 
Waldorf v. Brown, Com.Pl., 94 
Plttsb.Leg.J. 457. 

S.C. —Corpus juris Quoted in Bou- 
knight v. Headden, 199 S.E. 315, 
316, 188 S.C. 300. 

42 C.J. p 818 note 96—38 C.J. p 80 
note 21. 

Lien of tradesman or artisan gener¬ 
ally see Bailments § 35. 

anhanoeanent of value as basis of 
lien 

The common-law lien for repairs 
is based on the fact that the repairs 
enhanced the value of the damaged 
automobile.—West Allis Industrial 
Loan Co. v. Stark. 222 N.W. 810, 197 
Wis. 363, 62 A.L.R. 1488. 

Right to enforoe lion held purely 
statutory 

N.J. —Wallace v. Terpis Garage, 7 A. 
2d 795, 17 N.J.Misc. 168. 
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statutory or constitutional lien for work or material 
used in the repair of personal property at the re¬ 
quest of the owner or legal possessor, 89 or under a 
statute providing for liens for repairs on any vehi¬ 
cle, 90 or providing for a lien to wheelrights. 91 Any 
statutory requirements for the lien, such as the con¬ 
ducting of a business of this nature, must, of course, 
be met. 92 An equitable lien for the reasonabc value 
of repairs may be decreed in proper circumstances, 
notwithstanding no lien was created by express con¬ 
tract or by operation of statute. 93 Statutes spe¬ 
cifically providing for liens for repairs to motor ve¬ 
hicles have been held valid; 94 such statutes have 
been held to be declaratory of the common law, 95 
or in some respects declaratory of the common-law 
right of lien by an artisan, 96 or in substitution and 
amplification of the rule at common law. 97 

“Repair” of an automobile, within a statute giv¬ 
ing a lien therefor, includes the furnishing of nec¬ 
essary materials and parts, as well as the work 
done, 98 and the repairman acquires no vendor’s lien 
for such materials and parts. 99 A lien for repairs, 
or for parts furnished therefor, cannot be made to 
include an old bill allegedly owed by the owner of 


the automobile, 1 or an unrelated claim against the 
latter’s wife. 2 

c. Supplies; Replacements 

One who furnishes supplies for a motor vehicle la 
entitled to a lien only If a statute affords it. 

In the absence of a statute conferring it, one who 
furnishes supplies for a motor vehicle is not entitled 
to a lien, 3 as, for example, for gasoline, 4 oil, 5 or a 
nonfreezing mixture. 6 However, such a lien may 
be afforded by statute. 7 

Replacing or selling tires, tubes, or wheels. Un¬ 
der a statute allowing wheelwrights a lien for la¬ 
bor done and material furnished, 8 or a statute pro¬ 
viding that any article constructed, manufactured, 
or repaired for any person and at his instance shall 
be liable for the price of the labor and material em¬ 
ployed in constructing, manufacturing, or repairing 
it, 9 a lien cannot be had for replacing tires; and 
under another statute a dealer selling tires, tubes, 
and rims and installing them gratis has been held 
not entitled to a lien on the vehicle for the price 
of the articles, 10 since they are not material inci- 


89. La.—Blanchard v. Donald son - 
ville Motors Co.. App , 176 So. 669. 

NY—Burinan v. Michaels, 184 N.Y 
S 474. 

Okl —Williamson v. Winningham, 

186 I\2d 644. 190 Okl. 393. 

38 C.J. p 80 not<~ 22. 

Creation and duration of lien 

(1) Under the constitutional provi¬ 
sion, there is no necessity for an 
agre* mont between the parties that 
the lien shall be created; the con¬ 
stitution creates it and it exists from 
its creation until discharged, waived, 
or released by the lienholder; there 
is nothing in the constitutional pro¬ 
vision which limits the existence of 
tho lien so as to secure only debts 
due when the work is completed.— 
Shirley-Self Motor Co. v. Simpson, 
Tex Civ.App., 196 SW.2d 951. 

(2) Waiver of lien generally see 
infra 8 750. 

90. Ala.—Rogers v. C. E. Green Mo¬ 
tor Co., 113 So. -641, 22 Ala.App 
168. 

Arias—Fishback v. Foster, 202 P. 806, 
23 Ariz. 206. 

91. Ark.—Weber Imp!., etc., Co. v. 
Pearson, 200 S.W. 273. 132 Ark 101, 
L.R.A.1918D 327—Shelton v. Little 
Rock Auto Co., 146 S.W. 129, 103 
Ark. 142. 

92. Ky.—Neekamp v. Damron, 293 

S.W. 1081, 219 Ky. 517. 

93 . Tex. — Rountree Motor Co. v. 
Smith Motor Co., Civ.App., 109 S 
W.2d 296, error dismissed. 
Wrongful taking of automobiles 

by dsaler after repair by agent.— 

Cl C.J.S.—57 


Rountree Motor Co. v. Smith Motor 
Co., supra. 

94. Nil—New Hampshire Finance 
Corporation v Lamarche, 155 A 
697, 85 N H 205. 

42 CJ. p 819 notes 5-8—38 C.J. p 78 
note 87 [a]-[c] 

95. Ind.—Grusin v. Stutz Motor Car 
Co. of America, 187 N.E. 382, 206 
Ind 296. 

Nil—Auto Owners Finance Co. v 
Evirs, 49 A 2d 507, 94 N H. 180. 

42 CJ. p 821 note 53—38 C.J. P 78 
note 82. 

96. N.J.—B. C. S. Corporation v. 
Frick, 18 A.2d 560, 19 NJ.Misc. 
129. 

97. Md.—Universal Credit Co. v. 
Marks, 163 A. 810, 1C4 Md. 130. 

98. La. — Thompson Chevrolet Co. v. 
Blanchard, 131 So. 630, 15 La.App. 
254. 

Oil 

La.—Milam Realty Co. v. Jones, App., 
7 So.2d 405. 

99. La.—Thompson Chevrolet Co. v. 
Blanchard, 131 So. 630, 15 La.App. 
254. 

1. La.—Hoggatt v. Campbell, App., 
187 So. 294. 

2 . Ala. — Wingfield Motor Co. v. Du¬ 
pont, 134 So. 37, 24 Ala.App 262. 

3. N.Y.—C. I. T. Corporation v 
Schubert, 243 N.Y.S. 748, 137 Misc. 
514. 

38 C.J. p 80 note 16. 

Clutchplate not used in repair 

S.D.—Richstein v. Roesch, 25 N.W. 
2d 558. 


Supplies furnished before statutory 
amendment 

Charge for supplies furnished be¬ 
fore statutory amendment authoriz¬ 
ing lien for supplies was merely per¬ 
sonal claim.—Pacific States Finance 
Corporation v. Freitas, 296 r. 804, 113 
Cal.App. 757. 

4. Idaho—Neitzol v. Lawrence, 231 
P. 423, 40 Idaho 26. 

N.Y.—C. 1. T. Corporation v. Schu¬ 
bert. 243 N.Y S. 748, 137 Misc. 614. 

5. D—Richstein v. Roesch, 25 N.W.2d 
558. 

Term —Diamond Service Station v. 
Broadway Motor Co., 12 S W.2d 705, 
158 Tenn. 258. 

5. N Y.—O. I. T. Corporation V. 
Schubert, 243 N.Y.S. 748, 137 Misc. 
514. 

5. D—Richstein v. Roesch, 25 N.W.2d 
558. 

Oil incident to repair job see supra 
subdivision b of this section. 

6. Idaho.—Neitzel v. Lawrence, 231 
I*. 423, 40 Idaho 26. 

7. N.J.—Regan v. Metropolitan 

Haulage Co., 14 A.2d 257, 127 N.J. 
Eq 487. 

N.Y.—C. I. T. Corporation v. Schu¬ 
bert, 243 N.Y.S. 748, 137 Misc. 614. 
38 C.J. p 80 notes 19, 20. 

8. Ark.—Weber Impl., etc, Co. v. 
Pearson, 200 S.W. 273, 132 Ark. 101, 
L.R.A.1918D 327. 

42 C.J. P 820 note 32. 

9 . Miss.—Hardy v. Watkins, 117 So. 
255, 256. 150 Miss. 861. 

10. Kan.—National Bond & Invest¬ 
ment Co. v. Midwest Finance Co., 
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dentally used in the performance of labor. 11 On the 
other hand, a lien has been allowed for replacing 
tires under a statute conferring a lien on every au¬ 
tomobile repairman who has “expended labor, skill 
and materials at the request of the owner,” etc. ; 12 
and the sale and installation of wheels and tires, re¬ 
quiring calculations by a skilled employee and su¬ 
pervision of the work incident to installation, have 
been held a combination of services and materials 
for which the seller is entitled to a statutory lien. 13 

d. Storage 

Under most authorities a garage keeper has no lien 
for storage except where it ie given by statute. 

Except where such a lien is given by statute, 14 
or where a garage keeper is a warehouseman, 15 a 
repairman or garage keeper, under most authori¬ 
ties, has no lien for storage. 18 However, other au¬ 
thority recognizes a common-law lien therefor, 17 
analogous to that of a warehouseman for storage ; 18 
and, where a vehicle is left with the garage keeper 
strictly for the purpose of storage, without any 
agreement either express or implied that the own¬ 
er shall have the right of continuous use of the ve¬ 
hicle during such period, it seems that the garage 
keeper may then have a warehouseman’s lien there¬ 
on for his proper charges. 19 


e. Towing; Bringing in Oar 

A statutory lien for repairs does not cover towing 
charges; and a repairman has no lien for going after and 
bringing in a car. 

A statute giving a lien for repairs does not con¬ 
fer a lien for towing charges ; 20 and a statute au¬ 
thorizing a garage man to have a lien for the stor¬ 
age, maintenance, and repair of a motor vehicle 
does not authorize a lien for a towage charge 
where the circumstances of the towage were not 
shown and it was not shown that it was repaired 
after having been towed to the garage. 21 A repair¬ 
man is not entitled to a lien for charges “for going 
after and bringing in the car.” 22 

§ 749. Property Subject to Lien 

Unless the statute, provides otherwise, the lien ex¬ 
tends only to the vehicle on which the work Is done and 
for which materials are furnished. 

In the absence of a contrary provision of the stat¬ 
ute, a garage keeper’s lien extends only to the mo¬ 
tor vehicle on which the work is done and for which 
the materials are furnished. 23 A lien, limited by 
statute to the detached accessory, fitting, or part on 
which work is done, does not apply to repair parts 
after they have been attached to the automobile, 24 


134 P.2d 639. 156 Kan. 531—Rouse 
v. Paramount Transit Co., 22 P.2d 
429, 137 Kan. 858. 

11. Kan.—Rouse v. Paramount 
Transit Co., supra. 

19. Or.—Courts v. Clark, 164 P. 714, 
84 Or. 179. 

42 C.J. p 820 note 83. 

13. Or.—Fletcher v. Southern Ore¬ 
gon Truck Co., 273 P. 329, 128 Or. 
353. 

14 Md.—Universal Credit Co. v. 

Marks, 163 A. 810, 164 Md. 130. 
Mont.—Bethel v. Giebel, 55 P.2d 1287, 
101 Mont. 410, 104 A.L.R. 1150. 
N.J.—Regan v. Metropolitan Haulage 
Co., 14 A.2d 267, 127 N.J.Eq. 487. 
N.Y.—C. I. T. Corporation v. Schu¬ 
bert, 243 N.T.S. 748. 137 Misc. 614. 
Or.—Williams v. International Har¬ 
vester Co., 141 P.2d 837, 172 Or. 
270. 

Statutory requirement as to post¬ 
ing a card stating that the charge for 
storage must be complied with.— 
West Allis Industrial Loan Co. v. 
Stark, 222 N.W. 310, 197 Wls. 363, 62 
A.L.R. 1483. 

landlord not entitled to lien 
A statute giving a lien to one en¬ 
gaged in the business of keeping a 
place for the storage, maintenance, 
or keeping of a motor vehicle, “and 
(who) in connection therewith stores, 
maintains or keeps'* such motor ve¬ 
hicle for pay, does not apply to one 
who. not *s bailee of a car, but mere¬ 


ly as landlord, rents space to the car 
owner in which the car owner, and 
not the landlord, stores or keeps the 
car.—Albert & Davidson Pipe Corpo¬ 
ration v. Gibney Iron & Steel Co., 159 
A. 676, 110 N.J.Eq. 285. 

A statute conferring a lien for re¬ 
pairs does not confer a lien for stor¬ 
age charges.—Fishback v. Foster, 202 
P. 806, 23 Aria. 206—38 C.J. P 79 note 
15. 

lft. Wis.—West Allis Industrial 

Loan Co. v. Stark. 222 N.W. 310, 
197 Wis. 363. 62 A.L.R. 1483. 

Held not warehouseman 
On release of wrongful execution 
levied on truck, defendant, with 
whom bailiff stored property and who 
was a “garage man” and not a “ware¬ 
houseman," was not entitled to lien 
as a warehouseman.—Lewis v. Best- 
By-Test Garage, 205 N.W. 983, 200 
Iowa 1051. 

18. N.Y.—C. I. T. Corporation v. 
Schubert, 243 N.Y.S. 748, 137 Misc. 
514. 

Ohio.—Burns Motor Co. v. Briggs, 
160 N.E. 728, 27 Ohio App. 80— 
Midland Acceptance Corp. v. Kud- 
erer, 27 Ohio N.P.,N.S„ 416. 

Or.— Corpus Juris cited in Williams 
v. International Harvester Co., 141 
P.2d 837, 845, 172 Or. 270. 

Utah.—Boat v. Larsen Bros., 134 P.2d 
179, 103 Utah 142—Rickenberg v. 
Capitol Garage, 249 P. 121, 68 Utah 
30, 60 A.L.R. 1803. 
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42 C.J. P 820 note 34—38 C.J. P 79 
notes 10 [a], 11. 

Retaining possession for payment of 
hill 

Garage keeper retaining posses¬ 
sion of repaired automobile for pay¬ 
ment of bill has no common-law lien 
for storage.—West Allis Industrial 
Loan Co. v. Stark, 222 N.W. 310, 197 
Wis. 363, 62 A.L.R. 1483. 

17. Tenn.—Diamond Service Station 
v. Broadway Motor Co., 12 S.W.2d 
706, 158 Tenn. 258. 

18* Tex.—Malcolm v. Sims-Thomp- 
son Motor Car Co., Civ.App., 1*64 S. 
W. 924. 

38 C.J. p 79 note 12. 

19. Ariz.—Fishback v. Foster, 202 P. 

806, 23 Ariz. 206. 

88 C.J. p 79 note 13. 

90. Wis.—West Allis Industrial 
Loan Co. v. Stark, 222 N.W. 310, 
197 Wis. 363, 62 A.L.R. 1483. 

21. N.Y.—Willys-Overland, Inc. v. 
Prudman Auto. Co., Inc., 196 N.Y.S. 
487. 

22. Miss.—Orr v. Jackson Jitney Car 
Co., 75 So. 945, 115 Miss. 140. 

Wis.—West Allis Industrial Loan Co. 
v. Stark, 222 N.W. 810, 197 Wls. 
363, 62 A.L.R. 1483. 

33. N.Y.—People v. Messlneo, 59 N. 

Y.S.2d 776, 270 App.Dlv. 817. 

42 C.J. p 821 note 37. 

94. Wls.—West Allis Industrial 
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and does not extend to the whole automobile ; 26 but 
one repairing a part of a vehicle has been held en¬ 
titled to a lien on the entire vehicle, even though 
only that part was brought to him for repair. 26 

Where the repairman makes but one price for 
all the work on two vehicles, and does not make any 
detailed price on each, he is entitled to a lien on one 
vehicle for the amount due for work on both; 27 
and one repairing several vehicles at the same time, 
under one contract and for the same reputed own¬ 
er, has been held entitled to a lien on all of them, 
and not required to segregate the repairs and ma¬ 
terial furnished for each, although some are owned 
by one owner and the others by another. 28 Where 
the repairman claims a lien for a lump sum, the lien 
is invalid if lienablc and nonlienable items of ac¬ 
count are mingled together to make up such sum. 29 

§ 750. Waiver and Loss of Lien 

a. In general 

b. Effect of payment or tender 

a. In General 

A repairman's lien may be released by express agree¬ 
ment or waived by acts or conduct Inconsistent there¬ 
with. 

A repairman's lien may be released by an express 
agreement, 30 or it may be waived by acts or con¬ 
duct inconsistent therewith. 31 So, the repairman’s 
reliance on the credit of one not the owner, but 
contracting for the repairs, for payment on a 
month-to-month plan is inconsistent with an intent 
to rely for security on a lien which would expire 
oy limitation in ninety days, 32 and an agreement un¬ 
der which the motor vehicle is retained by the re¬ 
pairman to be used for a specified period in pay¬ 
ment of repair charges is a waiver of a claim to 
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hold the car under a lien, 38 but, where there is no 
express agreement waiving a lien for repairs on an 
automobile, the taking of the note of the owner's 
son on its delivery to him docs not have that ef¬ 
fect. 34 Where a statute confers a lien for a limited 
period after the repairs are made, the repairman has 
no lien after the expiration of such period. 35 The 
fact that a garageman is the legal custodian and 
keeper, appointed by a public officer to have pos¬ 
session of an automobile, does not prevent him from 
claiming a statutory lien for repairs made. 36 Where 
a repairman, after making necessary repairs with¬ 
out notice of an outstanding reserved title, buys the 
vehicle from the possessor, counting the repairs as 
part of the purchase price, he docs not lose his 
right or lien for repairs as against the conditional 
vendor. 37 

Waiver or loss of the lien by surrender of posses¬ 
sion of the motor vehicle is discussed supra § 747. 

Assertion of excessive claim. A lien claimant 
does not lose his lien by a refusal to deliver the 
property, unless paid a sum which is more than 
due, where the claim is made in good faith, 38 if 
there is no tender of the amount actually due. 39 
However, a great disparity between the reasonable 
value of the services and the alleged value or con¬ 
tract price may afford a reason for disallowing a 
claim for a lien. 40 Where plaintiff who repaired 
an automobile demanded a greater price than that 
agreed on, withholding possession until he could 
compel the payment of such price, his possession 
was held unlawful. 41 

Assertion of claim for nonlienable charge. Where 
a repairman mingles his claim for repairs for which 
he is entitled to a lien with a claim for which he is 
not entitled to a lien, and refuses to release the ve- 


Lioan Co. v. Stark, 222 N.W. 310, 
197 Wis. 363, 62 A.L.R. 1483. 

25. Wis.—'West Allis Industrial 
Loan Co. v. Stark, supra. 

28 . Or.—Coast Engine & Machine 
Works v. Barbee, 279 P. 264, 130 
Or. 159. 

27 . Ill.—Consumers Petroleum Co. 
v. Flagler, 33 N.E.2d 751, 310 Ill. 
App. 241. 

28 . Or.—Coast Engine & Machine 
Works v. Barbee, 279 P. 264, 130 Or. 
159. 

29 . Or.—Gyllenberg v. Heriza, 272 
P. 674, 127 Or. 481. 

30. Wash.—Sekor v. Anderson, 212 
P. 578. 123 Wash. 472. 

42 C.J. P 821 note 88—38 C.J. p 82 
note 78. 

81. Ala.—Andalusia Motor Co. v. 
Mullins, 188 So. 456, 28 Ala.App. 


201, certiorari denied 183 So. 460, 
236 Ala. 474. 

La.—Wardlaw Bros. Garage v. 
Thomas, 140 So. 108, 19 LaJVpp. 
241. 

Tex.—Shirley-Self Motor Co. v. Simp¬ 
son, Civ.App., 195 S.W.2d 951. 

Sale of vehiole 

Pa—Bernstein v. Hineman, 86 Pa. 
Super. 198. 

Hooking to third party for payment 

Pa.—-Wilson v. Malenock, 194 A. 508, 
128 Pa.Super. 544. 

32. La.—Wardlaw Bros. Garage v. 
Thomas, 140 So. 108, 19 La.App. 
241. 

33 . N.J.—Ward v. Huff, 109 A. 287, 
94 N.J.Law 81. 

34. Tex.—McBride v. Beakley. Civ. 
App.. 203 S.W. 1187. 

35. La.—Thompson Chevrolet Co. v. 
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Blanchard, 131 So. 630, 15 La.App. 
254. 

38. La—Mahfous v. Tawn, App., 81 
So.2d 295. 

37. Miss.—Wingate v. Mississippi 
Securities Co., 120 So. 175, 152 
Miss. 852. 

38. N.Y.—Macumber v. Detroit Cad¬ 
illac Motor Car Co., 169 N.Y.S. 890, 
173 App.Div. 724. 

42 C.J. p 821 note 42. 

39. N.J.—Kiss v. Ambrose, 117 A. 
397, 97 N.J.Law 442, affirmed 119 
A. 925, 98 N.J.Law 566. 

42 C.J. p 821 note 43. 

40 . N.Y.—C. I. T. Corporation v. Sol¬ 
omon, 273 N.Y.S. 563, 152 Misc. 
833—Shaw Auto Sales Co., Inc. v. 
Tanzer, 194 N.Y.S. 861. 

41 . Tex.—Caldwell v. Auto Sale* 
etc., Co.. Civ.App., 158 S.W. 1030. 



s 750 


MOTOR VEHICLES 


61 C.J.S. 


hide without payment of both, he destroys his right 
to retain the property, 42 and relieves the owner of 
the necessity of offering to pay the claim for re¬ 
pairs, which is lienable. 42 Where a garage owner 
paid the freight on an automobile sent to him for 
repairs, and subsequently an amount was paid on ac¬ 
count exceeding the freight charges, the payment 
could be applied on the freight bill, assuming that 
there was no lien therefor, and the lien enforced for 
the balance as covering the repairs. 44 

b. Effect of Payment or Tender 

A repairman’s lien Is discharged by the payment or 
tender of the amount due. 

The lien of a repairman is discharged by a ten¬ 
der of the amount due, 45 although the debt may re¬ 
main. 46 A fortiori, the lien of a repairman is dis¬ 
charged by the payment of the amount due. 47 

§751. Reinstatement 

Repossession of a motor vehicle as affecting the 
requirement of possession for the existence of a 
lien is discussed supra § 747 a (3). 

Examine Pocket Parts for later cases. 

§ 752. Preservation and Perfection of Lien 

A garage keeper’s statutory lien cannot be preserved 
without a strict compliance with the statute creating it. 

Where the lien of a repairman or garage keeper 


is based on statute, it cannot be preserved without 
a strict compliance with the statute creating it. 48 
So, it may be essential to give notice of detention 
of the motor vehicle, or that there be some overt act 
to detain it and enforce the lien. 49 Registration of 
a lien or privilege is not essential where it is not 
required by statute. 50 

Reduction of lien to judgment . A garage lienor 
has been held not required to reduce his claim to 
judgment, and have execution issued, and levy 
made, in order to perfect and establish the standing 
of his lien. 51 

§ 753. -Notice or Claim 

Statutory requirements as to the notice or claim of a 
garage keeper’s or repairman’s lien must be fulfilled. 

Where the statute so provides, a lien for repairs 
is lost unless a lien claim is filed in a proper office 
within a specified time; 52 but it has been held un¬ 
necessary, in order to fix a constitutional lien, to 
comply with the legislative requirements as to giv¬ 
ing notice, except as to rights of subsequent lien¬ 
holders in good faith and without notice. 53 A stat¬ 
ute requiring the filing of a repairman’s lien, in or¬ 
der to permit its enforcement as a chattel mortgage, 
does not require such filing so as to enable him to 
retain possession until his claim is paid. 54 Further, 
where the statute provides for the filing of a state¬ 
ment within a specified time in order to preserve 
the lien, the filing of such a statement is not ma¬ 


tt. Me.—Crosby ▼. Hill. 117 A. 585, 
121 Me. 432. 

42 C.J. P 821 note 46. 

43. Me.—Crosby v. II111, supra. 

38 C.J. p 83 note 90 fb]. 

44. Mich.—Gardner v. Le Fevre, 146 
N.W. 663, 180 Mich. 219, Ann Cas 
19L6A 618 

46. N.Y.—Ledwell v. Entire Service 
Corporation, 231 N Y S. 365. 224 
App.Div. 433. affirmed 170 N E 138, 
252 N.Y. 648—Rush v. Wagner, 171 
N.Y.S. 817, 184 App.Div. 502, 504— 
C. I. T. Corporation v. Schubert. 
243 N.Y.S. 748, 137 Misc. *514—C. 
I. T. Corporation v. Isham Park 
Garage, 235 N.Y.S. 163, 134 Misc. 
501. 

Sufficiency of tender 

(1) Whether machine shop opera¬ 
tor was acting in good faith in de¬ 
manding more for repairing truck 
than was tendered by owner, so that 
such tender did not discharge opera¬ 
tor's lien, was a question of fact for 
the Jury.—Orr v. Mallon, 126 P.2d 
83, 190 Oki. 598. 

(2) Where truck repairer made but 
one price for all of repair work on 
two trucks, owner's tender of amount 
less than was owing for work done 
on both trucks was insufficient as 


tender of amount due on one such 
truck—Consumers Petroleum Co. v. 
Flagler, 33 N.E 2d 751, 310 Ill.App 
241. 

Deposit with sheriff in replevin 

Cash deposit made by plaintiff with 
sheriff in replevin for possession of 
automobile from repairmen, to 
strengthen redelivery bond, could not 
lie treated as an offer to pay defend¬ 
ants the charges for repairs for 
which defendants claimed a lien, so 
as to authorize judgment for plain¬ 
tiff, where plaintiff had not paid or 
tendered, prior to bringing of action, 
amount found owing defendants from 
plaintiff—Smith v. Checker Cab Co., 
184 S.W.2d 901, 208 Ark. 99. 

48. N.Y.—Ledwell v. Entire Service 
Corporation, 231 N.Y.S. 365, 224 
AppDiv. 433, affirmed 170 N.E. 138, 
252 N.Y. 548. 

42 C.J. p 822 note 65. 

47. Tenn.—Diamond Service Station 
V. Broadway Motor Co., 12 S.W.2d 
705, 158 Tenn 258. 

Assignment as not payment 
Assignment of truck sale contract 
to assignor's vendor was held not 
payment for work for which assignee 
claimed lien on another truck.—Lind¬ 
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say v. Kleiber Motor Truck Co., 294 
P. 454, 110 Cal App. 479. 

48. Or.—McCann v. Oregon Scenic 
Trips Co , 209 P. 483, 105 Or. 213. 
42 C.J. p 822 note 66. 

48. U.S.—Sins v. Madden, C.C A N. 
J., 95 F.2d 625. 

N.J—Harris v Walk, 148 A. 647, 106 
N.J.Law 443. 

50 . La.—Inter City Express Lines v. 

Guarisco, App., 165 So. 727. 

61. N.J.—Regan v. Metropolitan 
Haulage Co., 14 A.2d 257, 127 N J. 
Eq. 487. 

52. Minn.—Stebbins v. Balfour, 195 
N.W. 773, 157 Minn. 135. 

42 C.J. p 822 note 67. 

Notice of sale see Infra 5 769. 

Viling with license department not 
required 

Assignee of lien, who filed notice 
of the Hen in office of county auditor, 
as required by statute, had no duty 
to file notice of the lien with the de¬ 
partment of licenses.—McLaughlin v. 
Zarbell, 190 P.2d 114, 29 Wash.2d 
817. 

53. Tex.—Lintner v. Neely, Civ.App., 
97 S.W.2d 349, error dismissed. 

54. Kan.—Wlllys-Overland Co. v. 

Evans, 180 P. 235, 104 Kan. 632. 
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terial where the action to enforce the lien is begun 
within the time for such filing and there is no inter¬ 
vening adverse claim; 66 and a statutory notice of 
lien has been held not essential to a garageman’s 
right of lien where the motor vehicle on which the 
lien is claimed is in his possession. 56 A notice, pro¬ 
vided by the statute conferring a lien, to be given 
to the owner or conditional vendee in case of en¬ 
forcement of such lien is not a prerequisite to a re¬ 
taking of the property as against one who has tak¬ 
en it from the possession of the garage keeper by 
judicial process. 67 

Record or filing as notice. The record of an un¬ 
satisfied and undischarged repairman’s lien, which 
was filed, and on which foreclosure was commenced, 
within the time allowed by statute, is notice not 
only of the lien but also of the action to foreclose 
it. 68 Where the assignee of a lien timely files a 
notice of lien in the proper office, as required by 
statute, subsequent purchasers of the vehicle pur¬ 
chase with constructive notice of the lien and its as¬ 
signment. 59 

Contents; description of property. In determin¬ 
ing whether the description of the motor vehicle 
in the lien notice is sufficient, the notice must be 
construed as a whole; 60 and the court will bear 
in mind that such notices ordinarily affect only 
those who arc engaged in, or identified with, the 
trade or business out of which such liens arise. 61 
A lien is not invalidated by the fact that an in¬ 
nocent mistake is made in the lien notice in fixing 
the dates between which the work was done and 
the materials furnished. 62 The lien notice has 
been held not required to allege that it was filed 
within the statutory period after delivery of the 
motor vehicle to the owner or reputed owner. 63 

The amendment of a filed lien statement may be 
permitted, in furtherance of justice, where such 
amendment docs not prejudice the rights of oth¬ 
ers. 64 


§ 754. Priorities 

a. In general 

b. Priority as against conditional seller 

c. Priorities as against other persons or 

liens 

a. In General 

A garage keeper’s statutory lien has been held not 
superior to a previously acquired lien in the absence of 
statutory provision to that effect; but a statute, provid¬ 
ing that such lien shall have no effect against certain 
named claims, ranks it ahead of all preferred claims not 
so named. 

A statutory lien for repairs or supplies furnished 
for a motor vehicle has been broadly held not su¬ 
perior to a previously acquired lien or title in the 
absence of statutory provision conferring such su¬ 
periority; 65 but a statute giving a repairman a 
lien and providing that it shall have no effect 
against certain named classes of claims ranks the 
lien ahead of all preferred claims other than those 
named. 66 By express provision of the statute, the 
lien of a repairman on a motor vehicle may be 
made subject to all prior liens. 67 

A garage keeper’s right to retain possession of 
the vehicle as affected by the priority of his lien 
is discussed supra § 747 b. 

b. Priority as against Conditional Seller 

Priority of a garage keeper’s lien is governed by 
statute in a number of jurisdictions but generally, In the 
absence of statute, a lien for repairs, storage, or supplies 
furnished by a garage keeper at the instance of the con¬ 
ditional buyer of the motor vehicle, without the express 
or implied consent of the conditional seller, Is inferior to 
the lien or title of the conditional seller. 

Generally, in the absence of statute, a lien for 
repairs, storage, or supplies furnished by a garage 
keeper at the instance of the conditional buyer of a 
motor vehicle, without the express or implied con¬ 
sent of the conditional seller, is inferior to the. 
lien or title of the conditional seller, 68 even though 


55. Okl.—De Groff v. Carhart, 223 P. 

180, 97 Okl 145. 

42 C.J. P 823 note 69. 

50. Ill.—Wolman v. Raphael, 278 HI. 
App 172. 

57. D.C.—Barrett v. Commercial 
Credit Co., 296 P. 996, 54 App.D.C. 
249. 

58 . Mlnn^—Conner v. Caldwell, 294 
N.W. 650. 208 Minn. 502. 

50. Wash.—McLaughlin v. Zarbell, 
190 P.2d 114, 29 Wash.2d 817. 
Assignment or transfer generally see 
Infra 5 755. 

60. Or.—Fletcher v. Southern Ore¬ 
gon Truck Co., 273 P. 329, 128 Or. 
853. 


Description by motor number held 
sufficient 

Or—Fletcher v. Southern Oregon 
Truck Co, supra. 

42 C J. p 822 note 67 [a] (2). 

61. Or.—Fletcher v. Southern Ore¬ 
gon Truck Co., supra. 

82. Or.—Gyllenberg v. lleriza, 272 F. 
674, 127 Or. 481. 

63. Or.—Gyllenberg v. Herlza, su¬ 
pra. 

84. Kan.—National Bond & Invest¬ 
ment Co. v. Midwest Finance Co., 
134 P.2d 639, 156 Kan. 531. 
Showing* representative capacity In 
which employee of lien claimant 
signed and filed statement.—National 
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Bond & Investment Co. v. Midwest 

Finance Co, supra. 

65. Ind.—Bowen v. Kokomo Omni¬ 
bus Co.. 161 N.E. 298, 87 Ind.App. 
252. 

66. La.—Mahfouz v. Yawn, App., 31 
So.2d 295. 

67. Okl.—De Groff v. Carhart, 223 P. 
180, 97 Okl. 145. 

68. Ala.—Wyatt v. Drennen Motor 
Co, 126 So. 649, 220 Ala. 413—Ellis 
Motor Co. v. Hibbler, 121 So. 47, 
219 Ala. 53. 

Del.—Universal Credit Co. v. Spinas- 
solo, 197 A. 68. 9 W.W.Harr. 117. 

Ill.—Motor Acceptance, Inc. t v. New* 
ton, 262 IlLApp. 336. 
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the garage keeper has no notice of the condition, 69 
at least where the conditional seller derives no 
benefit from the transaction. 79 Priority is governed 
by statute in a number of jurisdictions, and, accord¬ 
ingly, the garage keeper’s lien may be made su¬ 
perior 71 or inferior 72 to the lien or right of the con¬ 
ditional seller by express terms of the statute, or 
by terms of the statute from which the superiority 
or inferiority of the garage keeper’s lien may be 
implied. 

Statutory provisions respecting superiority as be¬ 
tween a garageman’s lien and a conditional sales 
contract must be read in association with other re¬ 
lated statutory provisions 73 and then be given a 
plain and rational meaning in the promotion of 
the object of the legislation. 74 Priority of the ga¬ 
rage keeper’s lien has been denied where the statute 
limits the lien to repairs made at the request of 
the owner, 76 unless the term owner includes con¬ 


ditional buyer in the statutory definition; 76 and 
priority has been granted where the statute con¬ 
fers a lien on the garage keeper for repairs made 
at the instance of the owner or possessor of the 
vehicle, 77 or made under a contract with the legal 
or equitable owner. 78 

Where a garage keeper purchases a motor vehi¬ 
cle from the conditional buyer who was required 
by the terms of the conditional sales contract to 
keep the vehicle in repair, the garage keeper may 
not assert a prior lien for subsequent repairs against 
the conditional seller. 79 

Authorisation by conditional seller . The garage 
keeper’s lien may be superior to that of the condi¬ 
tional seller where the seller has given the buyer 
express or implied authority to contract for the re¬ 
pairs or services, 80 but what constitutes implied 
authority to contract for repairs or services is 
frequently subject to a divergence of judicial opin- 


Neb.—General Motors Acceptance 

Corporation v. Sutherland, 241 N 
W. 281, 122 Neb. 720. 

R.I.—Goldstein v. Mack Motor Truck 
Co.. 183 A. 136, 56 R.I. 1. 104 A.L.R. 
261. 

Tenn.—Gem Motor Co. v. Securities 
Inv. Co., 65 S.W.2d 6D0, 16 Tenn. 
App. 608. 

42 C.J. p 823 note 70. 

Uniform Bales Act has no contrary 
effect.—Standard Motors Securities 
Corporation v. Yates Co., 257 Ill.App 
394. 

Uniform Conditional Sales Act has 

no contrary effect.—Commercial 
Credit Co. v. Oakley, 137 S.E. 13 103 
W.Va. 270. 

69. Ala.—Ellis Motor Co. v. Hibbler, 
121 So. 47. 219 Ala 63. 

70. Tenn.—Diamond Service Station 
v. Broadway Motor Co., 12 S.W.2d 
706, 168 Tenn. 258. 

71. Cal.—Pacific States Finance Cor¬ 
poration v. Freitas, 295 P. 804, 113 
Cal.App. 757. 

D.C.—Barrett v. Commercial Credit 
Co., 296 F. 996, 54 App.D.C. 249. 
N.H.—Commercial Acceptance Corpo¬ 
ration v. Hislop Garage Co., 192 A. 
627, 89 N.H. 45. 

N.Y.—Commercial Credit Corpora¬ 
tion ▼. Moskowitz, 255 N.Y.S. 525, 
142 Misc. 773, affirmed 262 N.Y.S. 
973, 238 App.Div. 831, reargument 
denied 263 N.Y.S. 93-6, 239 App.Div. 
770—C. I. T. Corporation v. Schu¬ 
bert. 248 N.Y.S. 748, 137 Misc. 614. 
Btatnts field constitutional 
N.Y.—Terminal, etc.. Taxi Corp. v. 
O'Rourke, 193 N.Y.S. 238. 117 Misc. 
761. 

Statutory exceptions 

Under some statutes exceptions are 
made and the garage keeper Is de¬ 
prived of his priority where the re¬ 


pairs are made with actual notice 
of the earlier claim, or where the 
vehicle is delivered to the bailee by 
the conditional buyer or lessee after 
a breach of the condition of the sale 
or lease.—Cuneo v. Smith, 146 N E. 
674, 251 Mass. 399—Dunbar-Laporte 
Motor Co. v. Desrocher, 142 N.E. 57, 
247 Mass. 292. 

Surrender of possession 

One furnishing labor and material 
in repair of automobile, at instance 
of conditional vendee in possession, 
has lien prior to right of conditional 
vendor under statute, but priority is 
lost by surrender of possession.— 
Sundin v. Swanson, 225 N.W. 15, 177 
Minn. 217. 

72. Ark.—Corning Motor Co. v. 

White, 293 S.W. 46, 173 Ark. 144. 
Md.—Goldenberg v. Federal Finance 
& Credit Co., 133 A. 59, 150 Md. 
298. 

Neb.—General Motor Acceptance Cor¬ 
poration v. Sutherland, 241 N.W. 
281, 122 Neb. 720. 

N.J.—Began v. Metropolitan Haulage 
Co., 14 A.2d 257, 127 N.J.Eq. 487— 
B. C. S. Corporation v. Frick, 18 A. 
2d 560, 19 N.J.Misc. 129—Commer¬ 
cial Credit Trust v. Barbier, 147 A. 
861, 7 N.J.Misc. 1109. 

Ruling repairman to file oomplaint 
Conditional vendor did not, in writ 
of replevin, by ruling repairman to 
file complaint as required by garage 
keepers’ lien act, debar itself from 
asserting superior legal title to ve¬ 
hicles.—Meiler v. Fageol Co., 152 A. 
642, 9 N.J.Misc. 37. 

Default by vends# j recaption of 
property 

Where conditional buyer was in de¬ 
fault on sales contract, under ex¬ 
press provision of statute creating 
garage keeper’s lien, the right of sell¬ 
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er's assignee to possession was su¬ 
perior to that of garage keeper under 
lien for repairs made at buyer’s re¬ 
quest subsequent to execution and 
recording of sales contract.—B. C. S. 
Corporation v. Frick, 18 A.2d 660, 19 
N.J.Misc. 129. 

Prior statute 

Under the New Jersey Garage 
Keepers’ Lien Act of 1915, before its 
amendment in 1925, the garage keep¬ 
er was given a lien superior to that 
of the conditional seller.—Hare & 
Chase v. Gassner & Ackerly Motors, 
133 A. 429, 102 N.J.Law 499. 

73. Md.—Universal Credit Co. v. 
Marks, 163 A. 810, 164 Md. 130. 

74. Md —Universal Credit Co. v. 
Marks, supra. 

75. Neb.—General Motors Accept¬ 
ance Corporation v. Sutherland, 241 
N.W. 281, 122 Neb. 720. 

42 C.J. p 824 note 80. 

76. Minn.—Sundin v. Swanson, 225 
N.W. 16, 177 Minn. 217. 

77. Cal.—Goodman v. Anglo-Califor- 
nia Trust Co., 217 P. 1078, 62 Cal. 
App. 702—Davenport v. Grundy 
Motor Sales Co., 15 2 P. 932, 28 Cal. 
App. 409. 

Wfiere the buyer never had pos¬ 
session or use, a lien for work done 
by his procurement is inferior to the 
rights of the holder of the condition¬ 
al sales contract.—Willis v. Taylor, 
160 S.E. 487, 201 N.C. 467. 

78. N.H.—New Hampshire Finance 
Corporation v. Lamarche, 155 A. 
697, 85 N.H. 205. 

79. Miss"—Federal Credit Co. v. Hol¬ 
loman, 147 So. 485, 165 Miss. 211. 

80. Ind.—Yellow Mfg. Acceptance 
Corporation v. Linsky, 192 N.E, 715, 
99 Ind.App. 691. 
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ion. In some jurisdictions the conditional seller 
of the vehicle, by allowing the buyer to have pos¬ 
session of it for use, is regarded as having implied¬ 
ly consented to a bailment of the vehicle for rea¬ 
sonable repairs or storage charges, and the lien of 
a repairman for such repairs or storage charges is 
therefore held superior to the claim of the condi¬ 
tional seller, 81 even though the garage keeper has 
knowledge of the seller’s lien or claim, if the re¬ 
pairs are actually necessary to preserve the prop¬ 
erty and permit its ordinary operation; 82 but in 
other jurisdictions the consent of the seller to the 
repairs has been held not to be implied from the 
mere fact of the permission of possession to the 
buyer. 83 The fact that the conditional sales con¬ 
tract requires the buyer to keep the vehicle in re¬ 
pair at his expense has been held not to authorize 
the buyer to subject the vehicle to a lien for repairs 
superior to the title of the conditional seller; 84 
but there is also authority to the contrary. 85 A pro¬ 
vision of the conditional sales contract that the 
buyer will keep the vehicle free of all liens or en¬ 
cumbrances has been held to negative the exist¬ 
ence of implied authority to have repairs made on 
the credit of the vehicle so as to subject it to a 
lien superior to the title of the conditional seller ; 86 


but there is also authority to the contrary. 87 A 
covenant by the purchaser in a conditional sales 
agreement that he would give the seller forty-eight 
hours’ notice before having work done on an au¬ 
tomobile has been held to involve no agreement on 
the part of the seller that his lien should be sub¬ 
ordinated to that of the repairman, if repairs were 
made without such notice. 88 

Where the conditional seller knows that the 
buyer is having the vehicle repaired and makes 
no objection, an implication of authorization aris¬ 
es ; 89 but a conditional seller does not authorize the 
buyer in possession to subject it to a superior lien 
for repairs by merely becoming aware that he did 
so, where such implication is contrary to the intent 
evidenced by the written contract between the par¬ 
ties. 90 

Recording or filing sale contract or lien. Al¬ 
though it has been held that the repairman’s lien 
is inferior to that of the conditional vendor whether 
or not the conditional sale is recorded, 91 as a gen¬ 
eral rule, in order for a conditional vendor to 
have priority over a repairman’s lien, the condi¬ 
tional sales contract has been required to be duly 
recorded 92 prior to the furnishing of the repairs, 98 


81- Miss.—Shoemake v. Federal 

Credit Co., 191 So. 62, followed In 
191 So. «64, and reversed on other 
grounds 192 So. 661, 188 Miss. 683, 
followed In 192 So. 566—De Van 
Motor Co. v. Bailey, 171 So. 342, 
177 Miss. 441—Wingate v. Mis¬ 
sissippi Securities Co., 120 So. 175, 
162 Miss. 852. 

42 C.J. p 823 note 76—38 C.J. P 80 
note 33. 

Bnle applied to seller’! assignee 

Miss.—General Motors Acceptance 
Corporation v. Shoemake, 6 So.2d 
309. 192 Miss. 446. 

Buyer’s administratrix as seller’s 
agent 

Where administratrix of condition¬ 
al buyer of busses after default of 
buyer under sales contract author¬ 
ized garageman to repair busses, ga- 
ragem&n's common-law lien for re¬ 
pairs held superior to rights of sell¬ 
er, since administratrix was seller’s 
agent and bound seller to pay for 
necessary repairs which added to val¬ 
ue of busses.—Yellow Mfg. Accept¬ 
ance Corporation v. Linaky, 192 N.E. 
716, 99 Ind.App. 691. 

88 . Miss.—De Van Motor Co. v. Bai¬ 
ley, 171 So. 342, 177 Miss. 441, dis¬ 
tinguishing Hollis v. Isbell, 87 So. 
273, 124 Miss. 799, 20 A.L.R. 244. 

83. Ala.—Wyatt v. Drennen Motor 
Co., 126 So. 649, 220 Ala. 413. 

Del.—Universal Credit Co. v. Splnaz- 
zolo, 197 A. 68. 9 W.W.Harr. 117. 


Neb —General Motors Acceptance 
Corporation v. Sutherland, 241 N. 
W. 281, 122 Neb. 720. 

R.I.—Goldstein v. Mack Motor Truck 
Co., 183 A. 136, 56 R.I. 1, 104 A.L,. 
R. 261. 

42 C.J. p 823 note 73. 

Agreement or consent of owner gen¬ 
erally see supra 5 746. 

84. R.I.—Goldstein v. Mack Motor 
Truck Co., supra. 

42 C.J. p 824 note 84. 

85. Ind.—Yellow Mfg. Acceptance 
Corporation v. Linsky, 192 N.E. 715, 
99 Ind.App. 691. 

86 . Del.—Universal Credit Co. v. 
Spinazzolo, 197 A. 68, 9 W.W.Harr. 
117. 

Ill.—General Motors Acceptance Cor¬ 
poration v. Goldboges, 260 Ul.App. 
474. 

Md.—Goldenberg v. Federal Finance 
& Credit Co., 133 A. 59, 150 Md. 298. 
Neb.—General * Motors Acceptance 
Corporation v. Sutherland, 241 N. 
W. 281, 122 Neb. 720. 

87. Cal.—Pacific States Finance 
Corporation' v. Freitas, 295 P. 804, 
113 Cal.App. 767. 

88 . N.H.—Bar J haul t v. Robertson, 
138 A. 21, 82 N.H. 297. 

86 . Kan.—Etchen v. Dennis, ete., 
Garage, 178 F. 408, 104 Kan. 241. 
Miss.—Broom v. Dale, 67 So. 669, 109 
Miss. 52, L.R.A.1916D 1146. 

90. R.I.—Arnold v. Chandler Motors 
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of Rhode Island, 123 A. 86, 46 R.I. 
4*69. 

91. Ala.—Ellis Motor Co. v. Hibbler, 
121 So. 47, 219 Ala. 63. 

Repairman held not proteoted a as 
against seller taking notes and re¬ 
turning and reserving title, by stat¬ 
ute requiring recording of certain 
contracts for the protection of a bona 
fide purchaser, mortgagee landlord 
with a lien, or judgment creditor 
without notice —Tallassee Motor Co. 
v. Gilliland Bros., 112 So. 758, 22 Ala. 
App. 21, certiorari denied 112 So. 759, 
216 Ala. 257. 

98. Arlz.—Cherry’s Incorporated ▼. 
Sharpensteen, 265 P. 90, 33 Arlz. 
342. 

W.Va.—Commercial Credit Co. v. 
Oakley, 137 S.E. 13, 103 W.Va. 270. 
Recording according to local law Is 
required —Universal Credit Co. v. 
Marks. 163 A. 810, 164 Md. 130. 

93. Okl.—Commercial Credit Co. v. 

Williams, 50 P.2d 141, 174 Okl. 160. 
Filing aa required by Uniform Con¬ 
ditional Bales Act 
Where statute provided that ga¬ 
rage keeper’s lien should be prior to 
conditional sales contract, unless lat¬ 
ter was "properly filed," but provid¬ 
ed no criteria for determining proper 
filing, filing as required by Uniform 
Conditional Sales Act controlled; pri¬ 
or lien of nonresident under foreign 
conditional sales contract was held 
preserved as against local garage 
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or the failure to record it excused by the facts. 94 
So, a conditional sales contract which has not been 
recorded as required by its terms 96 or by statute 96 
cannot, it has been held, be upheld as a prior claim 
against a lienor for repairs; likewise, a common- 
law lien for repairs is superior to the unrecorded 
lien of a conditional vendor of which the lienor has 
neither actual nor constructive notice. 97 In this 
connection, the recording of a conditional sales 
contract in one state has been held not to affect a 
garage keeper in another state with constructive 
notice, 98 and his lien for repairs to the motor ve¬ 
hicle has been held superior to rights of the seller 
under a conditional sales contract made and re¬ 
corded in another state, 99 but it has also been held 
that the lien of the garage keeper is inferior to the 
right of the seller under a conditional sales con¬ 
tract recorded in a foreign state where the vehicle 
was removed from the foreign state without the 
seller's knowledge or consent. 1 

Subsequent default. The lien of the repairman 
against a conditional seller where otherwise rec¬ 
ognized exists, even though the buyer thereafter 
defaults in payments to the seller. 2 

Storage by sheriff. A statutory lien for storage 
on an automobile taken by the sheriff from the 
conditional purchaser under an execution or attach¬ 
ment and stored by the sheriff, has been held su¬ 
perior to the conditional vendor’s purchase-money 
lien. 8 


What law governs . The question whether a con¬ 
ditional sales contract between nonresidents was 
properly filed so as to defeat a local garage keep¬ 
er's statutory lien must be determined by local law. 4 
Likewise, in determining whether a garageman's 
lien, arising under the law of the forum, is superior 
to the rights of the holder of a conditional sales 
contract recorded in another state, the intent of the 
legislature of the state of the forum controls; 5 
in these circumstances the law of the forum is 
prima facie the law to be applied, 6 and, if the 
conditional seller or his assignee wishes the bene¬ 
fit of the law of another jurisdiction, the burden 
is on him to prove the foreign law. 7 

Where, under the law of the forum, an earlier 
lien will take precedence over the repairman's lien, 
precedence will be awarded to a valid conditional 
sales agreement made in a foreign state. 8 

c. Priorities as against Other Persons or Liens 

Authorities differ as to whether a garage keeper’s 
lien is superior to the title or claim of a bona fide pur¬ 
chaser of the vehicle. 

A statutory lien for repairs and storage has been 
held superior to the title of a subsequent bona fide 
purchaser acquiring the vehicle without notice or 
knowledge of the lien and before the filing there¬ 
of. 9 On the other hand, a lien for accessories 
and labor has been held inferior to the claim of a 
bona fide purchaser of the motor vehicle, on which 
the lien existed at the time of the sale, 10 although 


keeper’s lien, where copy of contract 
was filed in proper district within 
statutory period.—C. I. T. Corpora¬ 
tion v. Jorgensen, 242 N.W. 694, 60 
S.D. 7. 

Constructive notice; removal of ve¬ 
hicle from county 

Under statute, repairman claiming 
lien was held charged with construc¬ 
tive knowledge of conditional seller’s 
lien where repairs were completed be¬ 
fore expiration of one hundred twen¬ 
ty days after automobile left county 
in which conditional sales contract 
was filed; lien of owner of condition¬ 
al sales contract, filed of record, was 
held prior to lien for repairs fur¬ 
nished on automobile in another 
county within one hundred twenty 
days after automobile was removed 
from county In which contract was 
filed.—Commercial Credit Co. v. Wil¬ 
liams, 60 P.2d 141, 174 Okl. 160. 

Oi Arlz.—Cherry* 8 Incorporated v. 
Sharpcnsteen, 265 P. 90, 33 Ariz. 
342. 

86. Md.—Winton Co. v. Meister, 105 
A. 301, 133 Md. 818. 

06. Md.—Winton Co. V. Meister, su¬ 
pra. 


97. Tenn —Robinson Bros. Motor 
Co. v Knight. 288 S W. 725. 154 
Tenn. 631—Gim Motor Co. v Se¬ 
curities Inv. Co., 65 S.W 2d 590. 16 
Tcnn App. 608. 

98. Md—Universal Credit Co. v. 
Marks, 163 A. 810, 164 Md. 130. 

99. Md.—Universal Credit Co. v. 
MarkH, supra. 

Statute construed 

Statute conferring priority on con¬ 
ditional vendor over garagemen's 
lien did not refer to conditional sales 
contract of nonresident buyer while 
driving automobile in temporary use 
of highways of atate.—Universal 
Credit Co. v. Marks, supra. 

1. Iowa.—Northern Finance Corpo¬ 
ration v. Moinhardt, 226 N.W. 168, 
209 Iowa 895. 

2. Cal.—Davenport v. Grundy Motor 
Sales Co., 152 P. 932, 28 Cal.App. 
409. 

3. Tenn.—MeJunkin v. Chattanooga 
Garage, 63 S.W.2d 517. 166 Tenn. 
467. 

4. S.D.—C. I. T. Corporation v. Jor¬ 
gensen, 242 N.W. 594, 60 S.D. 7, 
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5. Md—Universal Credit Co. v. 
Marks, 163 A. 810, 164 Md 130. 

Zf the laws of the two states 
differ, the law of the forum will 


prevail.—Universal 
Marks, supra. 

Credit 

Co. 

V. 

6. Md —Universal 
Marks, supra. 

Credit 

Co. 

V. 


Comity 

Giving garagemen's lien on auto¬ 
mobile, repaired while temporarily 
within state, priority over condition¬ 
al sales contract recorded In another 
state, was held not to violate estab¬ 
lished principles of comity.—Uni¬ 
versal Credit Co. v. Markp, supra. 

7. Md.—Universal Credit Co. v. 
Marks, supra. 

Za the absence of proof of the for. 
elgn law, the law of the forum must 
be enforced.—Universal Credit Co. v. 
Marks, supra. 

8. N.H.—Baribault v. RobertBon, 133 
A. 21, 82 N.H. 297. 

42 C.J. p 825 note 95. 

9. Minn.—Pratt v. Armstrong, 255 
N.W. 91, 192 Minn. 14. 

10. La.—Caihpti Motor Co. v. Box, 
136 So. 179, 17 La.App. 399. 
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the sale took place only a few hours before seizure 
under the lien; 11 and a lien for storage and sup¬ 
plies in favor of a garage keeper allowing the own¬ 
er to remove the automobile from the garage 
for daily use has been held subordinate to the rights 
of an innocent purchaser for value without notice 
of the lien. 12 

Priority as between an attachment lien and a 
garage keeper's lien is discussed in Attachment § 
272 b (1), and priority as between the lien of a 
mortgage on a motor vehicle and a repairman's 
lien is considered in Chattel Mortgages § 300, and 
between such mortgage and a garage keeper’s lien 
for storage, services, and supplies, in Chattel Mort¬ 
gages § 297. 

§ 755. Assignment or Transfer 

A lien on an automobile for repairs has been held 
transferable. 

A repairer of an automobile having a lien for 
charges may transfer the lien and the possession 
of the automobile, 13 except that the lien of a ga¬ 
rage keeper cannot be assigned where such assign¬ 
ment would necessarily constitute a breach of con¬ 
tract between the parties to the bailment; 14 and 
it has been held that a lien for storage cannot be 
transferred or assigned. 15 Where a garage is 
sold, although the buyer comes into possession of 
a motor vehicle held by the seller to protect a lien 
for repair charges, he has no right to the lien on 
such vehicle, unless it has been assigned to him by 
the seller. 16 

The filing of a notice of lien by the assignee 
thereof is discussed supra § 753. 

§ 756. Action by Lienor to Recover Posses¬ 
sion 

A repairman wrongfully deprived of possession of a 
motor vehicle may maintain an action for its return or 
for the amount of his lien claim. 


S 757 

Where possession of a motor vehicle has been 
wrongfully procured from the repairman, he may 
maintain an action for a return of possession or 
in the alternative for the amount of his lien claim, 17 
and by specific provision of statute a lienor may be 
allowed to recover a vehicle which he has volun¬ 
tarily allowed to go out of his possession, 18 al¬ 
though before exercising this right, as against a 
subsequent vendee of the vehicle, he must make 
demand on the vendee for payment of the debt se¬ 
cured by the lien. 19 Where, however, he retakes 
a motor vehicle by replevin which had been taken 
from him at the suit of the owner and for which 
security had been given, he is not entitled to a lien 
for storage charges accruing after the retaking. 20 

Where a garage keeper permitted an automobile 
owner to use the automobile during the day, and 
the owner’s executors sold it without notice of the 
garage keeper’s claim, the court cannot direct the 
executors to return the car to the possession of 
the garage keeper for the purpose of enabling him 
to satisfy his lien. 21 Although the statute confer¬ 
ring a lien requires notice to be given to the owner 
or conditional buyer in case of enforcement of such 
lien, the notice is not a prerequisite to a retaking 
of the property as against one who has taken it 
from the possession of the garage or livery-stable 
keeper by judicial process. 22 

Expenses. A lienholder who repossesses a motor 
vehicle for his own benefit has been held not en¬ 
titled to expenses incurred in doing so, where the 
lien statute does not provide for a lien for such ex¬ 
penses. 23 

§ 757. Action by Owner to Recover Posses¬ 
sion or for Conversion 

General principles governing civil actions have been 
applied to an action by the owner of a motor vehicle, on 
which a garage keeper has or claims a lien to recover 
possession thereof or for conversion. 


11. La.—Camptl Motor Co. v. Box, 
supra. 

12. Cal.—Hule v. Soo Hoo, 22 P.2d 
808, 132 Cal App. 787. 

Possession as essential to lien see su¬ 
pra S 747. 

13. N.T.—Triple Action Spring Co. 
of New York v. Goyena, 166 N.Y.S. 
1064, 93 Mlsc. 171. 

42 C.J. p 826 note 97. 

14. N.Y.—KorolefC V. Schildkraut, 
179 N.Y.S. 117. 

38 C.J. p 81 note 68. 

15. N.Y.—General Motors Accept¬ 
ance Corporation v? Barnett, 264 N. 
Y.S. 166. 142 Misc. 182. 

16. Tex.—White v. Texas Motorcar, 
etc., Co.. Civ.App., 203 S.W. 441. 


17. Cal.—Griffith v. Reddick, 182 P. 

984, 41 Cal.App. 458. 

42 C.J. p 825 note 1. 

Action against conditional seller 

Lienor who repaired truck at re¬ 
quest of conditional buyer was held 
entitled to return of truck or value 
thereof as against seller of truck 
who repossessed and resold it with 
knowledge of claimed lien.—Ponsler 
v. Wilson, 24 P.2d 26, 144 Or. 337. 

Evidence in action to recover auto¬ 
mobile, by virtue of lien, for repairs 
was held insufficient to show that 
defendants other than owner were 
bona fide purchasers for value with¬ 
out notice.—Reich v. Triplett, 166 S. 
E. 673, 199 N.C. 678. 
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18. N.J.—Crucible Steel Co. v. Po- 
lack Tyre, etc., Co., 104 A. 324, 92 
N.J.Law 221. 

19. N.J.—Ewart v. Willey, 140 A. 
301, 104 N.J.Law 303. 

20. Tex.—White v. Texas Motorcar, 
etc., Co., Civ.App., 203 S.W. 441. 

21. N.Y.—In re Diamond’s Estate, 
295 N.Y.S. 421, 162 Misc. 604. 

22. D.C.—Barrett v. Commercial 
Credit Co., 296 P. 996, 54 App.D.C. 
249. 

Notice of sale see infra f 757. 

23. Kan.—National Bond & Invest¬ 
ment Co. v. Midwest Finance Co., 
134 P.2d 639, 156 Kan. 531. 
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On the refusal of a garage keeper to surrender 
the motor vehicle on which he has a lien on tender 
of the amount due, the owner of the vehicle may 
sue in replevin or in conversion, pay the amount 
claimed by the lienor and recover back the ex¬ 
cess, or enjoin the sale and determine the proper 
amount of the lien; 24 and, where the seller of a 1 
motor vehicle retains title under a conditional sales 
contract and the buyer is in default under the con¬ 
tract, the seller has a general or special property 
in the vehicle, is entitled to its possession, and 
may maintain detinue against one claiming a lien 
-for repairs made for the buyer, 25 or, where the lien- 
«or refuses to accept a tender and return the ve¬ 
hicle, may maintain an action for conversion. 26 
Where a repairman refuses to deliver a motor ve¬ 
hicle until charges for which he has no lien and for 
which the owner is not liable arc paid, the owner 
may maintain an action for conversion of the ve¬ 
hicle; 27 likewise, a conversion may be evidenced 
by the facts that the garage keeper received an 
automobile with the understanding that he would 
sell it and pay the owner a portion of the proceeds, 
applying the 28 balance on the repair bill, but that 
he refused to sell it and pay the owner anything 
therefor. Before commencing an action of re¬ 
plevin, plaintiff is bound to make a demand and 
pay or tender the amount of defendant’s lien. 29 

An action by the owner to recover possession 
of a motor vehicle retained by a garage keeper 
under a claim of lien for repairs or storage, or for 
conversion, will be defeated by the establishment of 


a valid lien, 80 where there has been no tender of 
the amount of the lien claim; 31 and sequestration 
will be dissolved where defendant proves that he 
has a lien on the motor vehicle for an unpaid repair 
bill. 32 While it has been held that a counterclaim 
for repairs may be set up by the repairman as 
against replevin by the owner, 33 under a statute en¬ 
titling the owner to recover possession regardless of 
the lien of a repairman, the lien cannot be set up 
by way of counterclaim in replevin. 34 In an ac¬ 
tion for wrongful detention, where defendant has 
no lien, plaintiff may recover such a sum as will 
reasonably compensate him for the deterioration, if 
any, of the vehicle, and the reasonable rental value 
thereof from the time of seizure until the time of 
trial, together with possession of the vehicle, or, 
in lieu thereof, its then reasonable market value; 36 
in an action for conversion, where defendant has 
no lien, the value of the vehicle at the time when 
the repairman refused delivery has been held the 
proper measure of damages. 36 

Where the replevisor of a motor vehicle ruled 
a garage keeper to file a claim for a garage keep¬ 
er’s lien, nonsuiting the replevisor on the ground 
that the court could not try his title is error, 37 
as is nonsuiting him without affording either party 
opportunity to offer proofs, since the lienor had 
the affirmative. 38 

In actions by the owner of a motor vehicle to 
recover possession or for conversion, general rules 
apply with respect to the issues, proof, and vari¬ 
ance, 39 presumptions, 40 admissibility, 41 and weight 


24. N.T.—Dininny v. Reavis, 165 N. 
Y.S. 97, 178 App.Div. 922, 100 Misc. 
316—C. I. T. Corporation v. Schu¬ 
bert, 243 N.Y.S. 748, 137 Misc. 614. 

28. Ala.—Andalusia Motor Co. v. 
Mullins, 183 So. 466. 28 Ala.App. 
201, certiorari denied 183 So. 460, 
236 Ala. 474. 

96. Cal.—Coving-ton v. Orant, 266 P. 

213, 82 Cal.App. 749. 

87. Ala.—Wingfield Motor Co. v. 
Dupont, 134 So. 37, 24 Ala.App. 262. 
Possession and claim of ownership 
of automobile delivered for repairs 
were sufficient to entitle plaintiff to 
recover automobile against garage- 
man wrongfully refusing to deliver; 
refusing to permit defendant to 
prove that title to automobile was in 
one from whom plaintiff purchased 
was held not error, possession alone 
being sufficient to maintain action.— 
Wingfield Motor Co. v. Dupont, su¬ 
pra. 

28. Oa.—Cannon v. Mikell, 24 S.B.2d 
807. 69 Ga.App. 38. 

flfc Cal.—Lindsay v. Kleiber Motor 


Truck Co., 294 P. 454, 110 Cal.App. 
479. 

30. Ark —Smith v. Checker Cab Co., 
184 S.W.2d 901, 208 Ark. 99. 

Ky .—Terry Garage v. Combs, 299 S. 

W. 196, 221 Ky. 576. 

Mont.—Bethel v. Giebel, 55 P 2d 1287, 
101 Mont. 410, 104 A.L.R. 1150. 

42 C.J p 825 note 3. 

31. Ark.—Smith v. Checker Cab Co., 
184 S.W.2d 901, 208 Ark. 99. 

Mich—Mammina v. Montey, 18 N. 

W.2d 703, 311 Mich. 243. 

42 C.J. p 825 note 4. 

Absence of tender as barring dam¬ 
ages 

In the absence of tender, there is 
no wrongful detention, and plaintiff 
fails to lay any foundation for dam¬ 
ages in replevin.—Lindsay v. Kleiber 
Motor Truck Co., 294 P. 464, 110 Cal. 
App. 479. 

32. La.—Bennett v. Bijou Auto Re¬ 
pair Co., 6 La.App. 383. 

33. N.Y.—Owl Wet Wash Laundry 
Co., Inc. v. Karish, 188 N.Y.S. 782. 

42 C.J. p 825 note 6. 
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34. Ark.—J. M. Lowe Auto Co. y. 
Winkler, 191 S.W. 927, 127 Ark. 433. 

35. Tex.—Ford Motor Co. v. Free¬ 
man, Civ.App., 168 S.W. 80. 

38. Pa.—Wilson v. Malenock, 194 A. 
608, 128 Pa.Super. 544. 

37. N.J.—Brown v. Mack Interna¬ 
tional Motor Truck Corporation, 
162 A. 193, 10 N.J.Misc. 1036. 

38. N.J.—Brown v. Mack Interna¬ 
tional Motor Truck Corporation, 
supra. 

39. Mont.—Bethel v. Giebel. 55 P.2d 
1287, 101 Mont. 410, 104 A.L.R. 
1150. 

Variance held Immaterial 

Ala.—Andalusia Motor Co. v. Mul¬ 
lins. 183 So. 466, 28 Ala.App. 201, 
certiorari denied 183 So. 460, 236 
Ala. 474. 

40. N.Y.—Herschenhart v. Mehlman, 
213 N.Y.S. 48,. 125 Misc. 887. 

41. N.Y.—New York Yellow Cab Co. 
Sales Agency v. Laurel Garage, 219 
N.Y.S. 671, 219 App.Dlv. 929. 
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and sufficiency 42 of the evidence, instructions, 43 
questions of law and fact, 44 and findings. 43 A 
money judgment in favor of the owner in replevin 
must be conditioned on defendant’s inability to re¬ 
store possession to the owner, 43 and is unauthorized 
where there is no evidence as to the value of the 
motor vehicle. 47 In replevin against a repairman 
claiming a lien, a judgment for the latter for the 
“value” of the vehicles, as provided by statute, has 
been held limited to the amount of his equity there¬ 
in, consisting of labor and materials furnished in 
the repair of the vehicles 43 

§ 758. Actions to Enforce Lien 

An action to enforce a garage keeper’s lien on a motor 
vehicle must conform to any special statutory require¬ 
ments. 

Under particular statutes, provision is made for 
the enforcement of a repairman’s lien on a motor 
vehicle by a suit in equity 49 or by attachment, 60 
and the whole proceeding is special and statutory. 51 
A statute providing the manner in which a com¬ 
mon-law lien may be enforced is repealed by a stat¬ 
ute creating a lien and prescribing a method for its 
enforcement. 62 A lien for storage cannot be fore¬ 


closed under a statute relating solely to other 
liens. 53 

Where, under the statute conferring a lien, the 
repairman is not entitled to retain possession until 
the amount of his lien is paid, the assertion of the 
lien, by way of cross complaint in replevin by the 
owner, cannot be regarded as the commencement 
of an action to enforce the lien. 54 The giving of 
a replevy bond does not have the effect of convert¬ 
ing a proceeding to foreclose a lien into mesne proc¬ 
ess. 55 The rights of a garage keeper asserting 
his statutory lien in a chattel mortgagee’s replevin 
action are not affected by a prior judgment in his 
favor for foreclosure of his lien. 63 The record 
of an unsatisfied and undischarged repairman’s lien, 
which was filed, and on which foreclosure was 
commenced, within the time allowed by statute, is 
notice not only of the lien but also of the action 
to foreclose it. 57 In a proceeding to enforce a re¬ 
pairman’s lien on a motor vehicle, wherein the 
conditional seller thereof appeared and claimed it, 
the interest of both the repairman and the seller 
should be ascertained; 58 the conditional seller, re¬ 
taining title, is not liable, in case of a deficiency, 
for repairs made at the instance of the conditional 


42. Pa.—Commercial Credit Co. v. 
McDermott. 19 A.2d 622. 144 Pa. 
Super. 281. 

Evidence held sufficient 

(1) In general. 

La—Hoggatt v. Campbell. App., 187 

So. 294. 

Utah.—Pierce-Arrow Finance Corpo¬ 
ration V. Mitten. 284 P. 998, 76 
Utah 306. 

(2) To show value of automobile 
at time of delivery to garage for 
repairs did not exceed four hundred 
dollars.—Perry Garage v. Combs, 299 
S.W. 196. 221 Ky. 676. 

(3) To Justify Judgment for de¬ 
fendant on reconventlonal demand 
for repairs.—Bennett v. Bijou Auto 
Repair Co., 6 La.App. 383. 

Bvldenoe held insufficient 

Ind.—Hueseman v. Neaman, 187 N. 

E. 696, 97 lnd.App. 686. 

N.M.—Citizens Finance Co. v. Cole, 
134 P.2d 660, 47 N.M. 73. 

Tex.—Blasengame v. McCoy, Civ. 
App., 62 S.W.2d 299. 

43. Pa.—Commercial Credit Co. v. 
McDermott, 19 A.2d 622, 144 Pa. 
Super. 281. 

44. Ala.—Andalusia Motor Co. v. 
Mullins, 183 So. 466, 28 Ala.App. 
201, certiorari denied 183 So. 460, 
236 Ala. 474. 

Ind.—Hueseman v. Neaman, 6 N.E. 

2d 723, 103 Xnd.App. 238. 

Mont.—Bethel v. Giebel. 66 P.2d 
1287, 101 Mont. 410, 104 A.L.R. 
1160. 


Pa.—Commercial Credit Co. v. Mc¬ 
Dermott, 19 A.2d 622, 144 Fa.Super. 
281. 

Questions of ownership and au¬ 
thority of persons leaving taxicabs 
with garageman claiming lien as 
against conditional seller were held 
for Jury.—New York Yellow Cab Co. 
Sales Agency v. Laurel Garage, 219 
N.Y.S. 671, 219 AppDiv. 329. 
Question for court 

Ala.—Andalusia Motor Co. v. Mul¬ 
lins, 183 So. 456, 28 Ala.App. 201, 
certiorari denied 183 So. 460, 236 
Ala. 474. 

46. Ind.—Hueseman v. Neaman, 6 
N.E 2d 723, 103 Ind App. 238. 

Findings held nugatory 

Findings that purchaser of truck 
from plaintiff in replevin, after com¬ 
pletion of work for which defendant 
claimed lien, bought another truck 
from defendant, Resold it, and as¬ 
signed contract to defendant, were 
held nugatory.—Lindsay v. Kleiber 
Motor Truck Co., 294 P. 454, 110 Cal. 
App. 479. 

48. N.Y.—Burman v. Michaelis, 184 
N.Y.S. 474. 

47. N.Y.—Goyena v. Berdoulay, 154 
N.Y.S. 103. 

48. Ind.—Yellow Mfg. Acceptance 
Corporation v. Lin sky, 192 N.E. 
716, 99 lnd.App. 691. 

49. Or.—Smith v. Oregon Scenic 
Trips Co., 209 P. 486, 106 Or. 222— 
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McCann v. Oregon Scenic Trips Co., 
209 P. 483, 105 Or. 213. 

50. Ala.—Rogers v. C. E. Green Mo¬ 
tor Co., 113 So. 641, 22 Ala.App. 
168. 

Giving of security required 

Miss—Universal Credit Co. v. Linn 
Motor Co.. 15 So.2d 694, 195 Miss. 
565. 

51. N J —Ackerman v. Blooming- 
dale, 147 A. 444, 106 N.J.Law 9— 
Brown v. Mack-International Mo¬ 
tor Truck Corporation, 158 A. 104, 
10 NJ Misc. 125. 

52. Ark—J. M. Lowe Auto Co. v. 
Winkler, 191 S.W. 927, 127 Ark. 
433. 

53. Okl.—Riggan v Faulkner, 89 P. 
2d 311, 184 Okl. 605. 

54. Ark—J. M. Lowe Auto Co. v. 
Winkler, 191 S.W. 927, 127 Ark. 
433. 

55. Ga.—Frost Motor Co. v. Pierce, 
33 S.E.2d 910, 72 Ga.App. 447. 

A counter-affidavit is essential to 
such conversion.—Frost Motor Co. v. 
Pierce, supra. 

56. N.Y.—New York Yellow Cab Co. 
Sales Agency, Inc., v. Courtlandt 
Garage & Realty Corporation, 227 
N.Y.S. 315, 223 App.DIv. 44. 

57. Minn.—Conner v. Caldwell, 294 
N.W. 650, 208 Minn. 602. 

58. Miss.—De Van Motor Co. v. 
Bailey, 171 So. 342, 177 Miss. 441. 
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buyer or his assignee, since such seller’s liability 
extends no further than the property. 69 

Where a particular court has the right to try 
an action based on the furnishing of repairs and 
accessories for a motor vehicle, whether such pro¬ 
ceeding is regarded as an action at law or a suit 
in equity to foreclose a lien, it must be regarded 
as having jurisdiction of the subject of the action. 60 
A statute giving justices of the peace jurisdiction 
to enforce statutory liens against motor vehicles 
has been held not unconstitutional; 61 but a justice 
of the peace cannot declare a lien for an amount in 
excess of that over which he has jurisdiction. 62 
Where the statute provides that the lien claim may 
be foreclosed in any county in which the chattel 
may be found, foreclosure may be commenced in 
such a county, although the lien claim is filed in 
another county and although the foreclosure may, 
on demand, be transferred to such county for 
trial. 63 Where proceedings to foreclose a lien arc 
instituted in one county, the forwarding of lien 
notices to the sheriffs of other counties is not an 
abandonment of the original proceedings, but a 
continuation thereof. 64 

Tune for commencing or completing proceedings. 
Proceedings to foreclose a garage keeper’s lien 
on a motor vehicle must be commenced within the 
prescribed statutory period,' 65 but they need not 
be brought to final adjudication within the period. 66 


Parties . Where repairs made at the request 
of the mortgagor who retains use and possession, 
no express notice to the mortgagee of proceedings 
to enforce the lien is necessary. 67 Where a lien 
and an assignment thereof arc properly recorded, 
and a foreclosure proceeding is properly brought 
by the assignee against the original owner of the 
vehicle, one who buys it after commencement of 
the proceeding is not a necessary party thereto, 68 
and is bound by the decree therein, although not 
a party. 69 

Pleading . A complaint in a proceeding to fore¬ 
close a lien must disclose a substantial compliance 
with the essential requirements of the statute under 
which the lien is claimed, 70 although it may be 
aided by a notice of the lien which is made a part 
thereof, 71 and in the absence of allegation and 
proof of such facts the lien cannot be enforced. 72 
So, complainant in a suit in equity to enforce a 
lien must state facts bringing him within the terms 
of the statute conferring the lien on which he re¬ 
lics, 73 although, if he fails to do so, but states 
facts sufficient to support a judgment in an action 
at law for goods sold and delivered, the proceeding 
may be retained as an action at law under a statute 
providing that no cause shall be dismissed for hav¬ 
ing been brought on the wrong side of the court. 74 

Although a complaint may be too general in its 
statements to show the right to a lien, it is not sub- 


69. Miss.—De Van Motor Co. v. I 
Bailey, supra. 

60. Or.—Smith v. Oregon Scenic 
Trips Co., 209 P. 486. 105 Or 222— 
McCann v. Oregon Scenic Trips Co., 
209 P. 483, 105 Or. 213. 

61. Ark.—Paragould Motor Co. v. 
McDonald, 41 S.W.2d 976, 184 Ark. 
52. 

68 . Ark.—Paragould Motor Co. v. 
McDonald, supra—Shelton v. Little 
Rock Auto Co., 146 S.W. 129, 103 
Ark. 142. 

63. Wash.—Bariiour v. Hodge, 170 P. 
115, 99 Wash. 578. 

64. Or.—Fletcher Tire Co. v. Mah¬ 
ler, 24 P.2d 1028, 144 Or. 409. 

65. Okl.—Williamson v. Winning- 
ham, 186 P.2d 644, 199 Okl. 393. 

Wrongful sequestration 

Sequestration under law granting 
privilege in favor of garage and au¬ 
tomobile repair men after three 
months is wrongfully issued.—Dillon 
v. Burgin, 5 La.App. 243. 

66 . Minn.—Conner v. Caldwell, 294 
N.W. 650. 208 Minn. 502. 

Or.—Fletcher Tire Co. v. Mahler, 14 
P.2d 1028, 144 Or. 409. 

67. Mass.—Guaranty Security Corp. 


v. Brophy, 137 N E. 761, 243 Mass. 
597. 

42 C.J. p 826 note 18. 

68. Wash—McLaughlin v Zarbell, 
100 I* 2d 114, 29 Wash 2d 817. 

69. Wash—McLaughlin v. Zarbell, 
supra. 

70. Or.—Smith v. Oregon Scenic 
Trips Co, 209 P. 4SG, 105 Or. 222. 

38 C.J. p 84 note 2. 

71. Or.—Covey v. Kliks, 225 P. 1097, 
111 Or. 394. 

38 C.J. p 84 note 3. 

72. Or.—Duby v. Hicks, 209 P. 156, 
105 Or. 27. 

Separation of lteme for particular 
vehicles 

(1) The allocation of items to each 
vehicle involved must be established. 
—Fidelity & Casualty Co. of New 
York v. Peckett, 220 N.Y.S. 612, 220 
App.Div. 118—New York Yellow Cab 
Co. Sales Agency v. Laurel Qarage, 
219 N.Y.S. 671, 219 App Div. 329. 

(2) Where several cars have been 
Bold by the same seller to a buyer 
with knowledge that they are to be 
used in a livery business and that it 
will be necessary to make repairs on 
them from time to time, it is not 
necessary that claimant of a lien on 
all the cars should, as against the 
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seller, separate the Items for repairs 
furnished to each car.—Weber Imple¬ 
ment, etc., Co v. Pearson. 200 S.W. 
273, 132 Ark. 101. L R.A 1918D 327. 

Owner’s ratification of repair con¬ 
tract 

An automobile owner viewing and 
approving or acquiescing in repair of 
automobile by permission of another 
in possession thereof, became indebt¬ 
ed to person making repairs and was 
bound by judgment for amount of 
such debt and foreclosure of lien on 
automobile therefor, although his 
ratification of repair contract was 
not pleaded and express contract was 
not established.—Williamson v. Win- 
ningham, 186 P.2d 644, 199 Okl. 393. 

73. Or.—McCann v. Oregon Scenic 
Trips Co., 209 P. 483, 105 Or. 213. 

42 C.J. p 826 note 19. 

Description of ofcattels on which 
lien for repairs was claimed as two 
Holt caterpillar logging trailers and 
one Holt caterpillar tractor owned 
by defendant, was held sufficient.— 
Coast Engine & Machine Works v. 
Barbee. 279 P. 264, 130 Or. 159. 

74. Or.—Smith v. Oregon Scenic 
Tripe Co., 209 P. 486, 105 Or. 222— 
McCann v, Oregon Scenic Trips 
Co.. 209 P. 483, 105 Or. 218. 
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jcct to a general demurrer where it states facts 
showing a personal obligation on the part of de¬ 
fendant. 78 A recital in an affidavit to foreclose a 
lien that the repairman is in possession of the ve¬ 
hicle or has filed the claim of lien as required by 
law is not an express allegation that the lien has 
been recorded, 76 and a counter-affidavit denying 
that the repairman has a lien and alleging that 
the owner of the vehicle is indebted to him for 
only a part of the sum claimed is sufficient to make 
an issue. 77 Statutory requirements for the filing 
of a counter-affidavit must be complied with. 78 

Evidence . One asserting a statutory lien for 
repairs must establish the facts essential to such 
a lien under the statute, 79 and the general rules 
as to the weight and sufficiency of evidence ap¬ 
ply. 80 

Questions for jury . In a proceeding to enforce 
the lien the question whether labor and material 
were furnished for defendant is on conflicting evi¬ 
dence, one of fact for the jury; 81 and, where re¬ 
pairs were to be paid for in cash, the intention of 
the owner of the vehicle in obtaining it by giving 
a check, and whether his stopping payment there¬ 
on was with or without good cause and was in good 
or bad faith are, likewise, questions for the jury. 82 

Judgment or decree. A judgment for a garage 
•keeper should give defendant a choice between 
returning *he chattel or paying the amount of the 
lien. 83 Under some circumstances a personal judg¬ 
ment in favor of a garageman has been held prop¬ 
er, 84 but, where a general statute as to the fore¬ 
closure of liens authorizes a personal judgment for 
the amount of the debt where a note or other per¬ 
sonal obligation for its payment has been given 
by the lien debtor, there cannot, in a proceeding 


to enforce a repairman’s lien, in the absence of ex¬ 
press statutory authorization, be a personal de¬ 
cree against the debtor where such personal obliga¬ 
tion docs not appear. 85 Where a counter-affidavit 
is required in order to convert a lien proceeding 
into mesne process, a judgment may be entered in 
the absence of such a counter-affidavit on a re¬ 
plevy bond against defendant and his surety. 88 

Fees and expenses. A statutory provision, that 
the party for whom judgment is rendered in an ac¬ 
tion to enforce any lien may recover reasonable 
attorney’s fees, is available for the protection of 
plaintiff’s right in a suit to foreclose a lien for 
materials furnished and labor performed in re¬ 
pairing a motor vehicle; 87 such fee must be rea¬ 
sonable in amount. 88 A finding of the value of 
an attorney’s services is not justified in the ab¬ 
sence of any evidence on the subject. 89 A garage 
keeper employing a constable to seize a motor ve¬ 
hicle subject to his lien has been held not entitled 
to add the constable’s fees 90 or the expenses of 
seizure 91 to the amount due from the owner under 
the lien. 

§ 759. Sale 

A sale of a motor vehicle under a garage keeper’s 
lien must be in accordance with statutory requirements, 
as with respect to notice. 

Where a statute conferring a lien for storage 
does not authorize a sale of the motor vehicle 
to enforce such lien, the garage keeper has no 
right to sell it at public auction to satisfy his 
claim, 92 but, where he has also a claim for re¬ 
pairs and accessories for which he has a right un¬ 
der the statute conferring a lien to sell the ve¬ 
hicle, he may sell it and subject the proceeds to 
his lien for storage. 93 A common-law lien in the 


78. Or—Covey v. Kliks, 225 P. 1097, 
111 Or. 394. 

78. Ga —Frost Motor Co v. Pierce, 
33 S.E 2d 910, 72 Ga.App 447. 

77. Ga —Frost Motor Co. v. Pierce, 
supra. 

7a Ga.—Frost Motor Co. ▼. Tierce, 
supra. 

Payment of amount admittedly due 

Ga.—Frost Motor Co. v. Pierce, su¬ 
pra. 

79. Ala.—Alexander v. Mobile Auto 
Co., 76 So. 944, 200 Ala. 580. 

80. Ark.—Denton v. Berryville Auto 
Serv. Co., 227 S.W. 608, 741 Ark. 
411. 

42 C.J. p 826 note 24. 

Evidenoe held sufficient 

(1) In general. 

Ark.—Smith v. Checker Cab Co., 184 
S.W.2d 901, 208 Ark. 99. 


Ga.—Rogers v. Hall, 18 S.E.2d 519, 
66 Ga.App. 529. 

(2) To show reasonable value of 
labor and materials —Gyllenberg v. 
Heriza, 272 P. 674, 127 Or. 481. 

81. Okl —De Groff v. Carhart, 223 
P. 180, 97 Okl. 145. 

82. Ga.—Fiost Motor Co. v. Pierce, 
33 SE.2d 910, 72 Ga App. 447. 

83. N.V.—Commercial Credit Cor¬ 
poration v. Podhorzer, 224 N.Y.S. 
605, 221 App.Div. 644. 

84. N.Y.—Yellow Mfg. Credit Corpo¬ 
ration v. Horowitz, 13 N.Y.S.2d 59. 

86 . Or.—Smith v. Oregon Scenic 
Trips Co., 209 P. 486, 105 Or. 222— 
McCann v. Oregon Scenic Trips Co., 
209 P. 483, 105 Or. 213. 

86 . Ga.—Tipton v. Conrad, 94 S.E. 
815, 21 Ga.App. 593. 
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87. Okl.—Williamson v. Winning- 
ham, 186 T.2d 644, 199 Okl. 393. 

88. Okl.—Williamson v. Winning- 
ham. supra. 

89. Ind—Lcgros v. Culberson, 134 
NE 907, 78 Ind.App. 158. 

90. N.J.—Wallace v. Terpis Garage. 
7 A.2d 795, 17 N.J.Misc. 183—Kesh- 
en v. Olsan, 163 A. 280, 10 N J. 
Misc. 1301. 

91. N.J.—Wallace v. Terpis Garage, 
7 A.2d 795, 17 N.J.Misc. 183. 

92. Ky.—Willis v. La Fayette-Phce- 
nix Garage Co., 260 S.W. 364, 203 
Ky. 554. 

93. Ky.—Willis v. La Fayette-Phce- 
nix Garage Co., supra. 

Implied assent to sale 

One who leaves an automobile with 

a garage keeper for repairs must be 

deemed to have contracted to allow 
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nature of that of a warehouseman, if existent, con¬ 
fers on the garage man the right merely to retain 
the* property as security for his debt, and does not 
confer on him the right to sell the property in 
satisfaction thereof. 94 A lien sale under inap¬ 
plicable proceedings designated by statute for the 
enforcement of other liens constitutes a conver¬ 
sion. 9 * 

A sale of a motor vehicle by a garage keeper 
claiming a lien thereon, without complying with 
statutory provisions, is a nullity, 96 and constitutes 
a conversion thereof, 97 as, for example, where the 
sale is made without notice to the owner. 98 How¬ 
ever, a statute requiring notice of sale for storage 
charges to persons who have given notice of an 
interest in property has been held to apply only 
to persons giving actual notice to the lienor. 99 
One claiming an interest in the vehicle, who, al¬ 
though notified of the foreclosure proceedings, fails 
to assert his rights in such proceedings as pro¬ 
vided for by the statute conferring the lien, can¬ 
not thereafter assert his claim.* 

While the title conveyed by a sale of a motor 


vehicle to pay for supplies furnished or repairs 
made may be only that of the person who ordered 
the supplies or repairs, 9 the rights of the pur¬ 
chaser of a motor vehicle at a lienor’s sale have 
been held not affected by the reservation of title 
contained in a conditional sales contract. 8 Thus, 
one repairing a truck without actual notice of an 
unrecorded conditional sales contract and regu¬ 
larly enforcing his statutory lien and becoming 
the purchaser at an execution sale has title as 
against the seller’s assignee. 4 

Where the statute conferring a lien provides 
for a sale by the lienholder if the amount due is 
not paid within a specified time, a purchaser at 
a sale made before such time has elapsed acquires 
no title, 6 and a purported sale before the repairs 
are completed, so that the claim is not due, is pre¬ 
mature and void.® Although the amount for which 
a lien is claimed is more than that to which claim¬ 
ant is entitled, the rights of an innocent purchaser 
from the buyer at the lien sale are not affected. 7 
The failure of purchasers at a lien sale to complete 
title of record as required by a motor vehicle law 


him to sell the car, as provided by 
statute, on nonpayment of charges. 
—Willis v. La Fayette-Phcenix Ga¬ 
rage Co., supra. 

94. Ariz.—Fishback v. Foster, 202 P. 
806, 23 Ariz. 206. 

95. Okl.—Riggan v. Faulkner, 89 P. 
2d 311, 184 Okl. 605. 

99. N.J.—Harris v. Walk, 148 A. 647, 
106 N.J.Law 443. 

JTotioo 

(1) In general.—Harris v. Walk, 
supra. 

(2) A sale of truck by garage 
owner on foreclosure of lien for stor¬ 
age after posting notices of time and 
place of sale, as prescribed in stat¬ 
ute relating to liens not depending 
on possession, instead of giving no¬ 
tice required in cases of possessory 
lions, was void and ineffectual to 
pass title to truck.—Williams v. In¬ 
ternational Harvester Co., 141 P.2d 
837, 172 Or. 270. 

97. Miss.—Universal Credit Co. v. 
Linn Motor Co., 15 So.2d 694, 195 
Miss. 565. 

Pa.—Bernstein v. Hineman, 86 Pa. 
Super. 198. 

Irregular sale on. warrant for storage 
An attempted sale, by automobile 
dealers, on a landlord’s warrant for 
storage, of automobile which had 
been bought from dealers and re¬ 
turned to their possession because of 
certain alleged defects, was Irregular 
and amounted to a wrongful conver¬ 
sion thereof.—General Finance Co. of 
Philadelphia v. Prusky, 195 A. 916, 
129 Pa.Super. 355. 


98. N.Y.—Herschenhart v. Mehlman, 
213 N.Y.S. 48, 125 Misc 887. 
Purchasers of garage business held 

liable for conversion of automobile 
sold for lien without notice to owner. 
—Herschenhart v. Mehlman, supra. 

99. N.Y.—Commercial Credit Corpo¬ 
ration v Moskowitz. 255 N Y S 525, 
142 Misc. 773, affirmed 262 N.Y.S. 
973, 238 App Div. 831, reargument 
denied 263 N.Y.S. 936, 239 App.Div. 
770. 

Conditional vendor 

Sale of motor vehicle to satisfv 
storage lien was held valid without 
notice to conditional vendor, where 
garage keeper had no actual notice 
of filed conditional sales contract.— 
Commercial Credit Corporation v. 
Moskowitz, supra. 

1 . Wash.—Everett v. McCulloch, 172 
P. 863, 102 Wash. 51. 

42 C.J. p 827 note 31. 

8 . Ky.—Indiana Truck Corporation 
of Kentucky v. Hurry Up Broad¬ 
way Co., 1 S.W.2d 990, 222 Ky. 521. 
Priority of lien see supra { 754. 

3. N.Y.—Commercial Credit Corpo¬ 
ration v. Moskowitz, 255 N.Y.S. 
525, 142 Misc. 773, affirmed 262 N. 
Y.S. 973, 238 App.Div. 831, reafgu- 
ment denied 263 N.Y.S. 936, 239 
App.Div. 770. 

Pa.—-Commercial Banking Corpora¬ 
tion v. Berkowitz, 169 A. 214, 104 
Pa.Super. 523. 

Season for rale 

Such reservation Is effective only 
as against subsequent bona fide pur¬ 
chasers from the conditional vendee; 
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a purchaser of a motor vehicle at a 
lienor’s public sale is obviously not 
a purchaser from the conditional 
vendee.—Commercial Credit Corpora¬ 
tion v. Moskowitz, 255 N.Y.S. 525, 143 
Misc. 773, affirmed 262 N Y.S. 973, 
238 App.Div. 831, reargument denied 
263 N.Y.S. 936, 239 App.Div. 770. 

4. Ala.—Gober Motor Co. v. Valley 
Securities Co., 124 So. 395, 23 Ala. 
App. 290. 

Merger of repairman's liens In Judg¬ 
ment 

A repairman who intervened in an 
action by other repairmen against 
the conditional buyer of a truck con¬ 
demned to be sold to pay for all re¬ 
pairs, and who took an assignment 
of plaintiff repairmen’s lien and of 
their interest in the judgment and 
then purchased the truck at the sale 
thereunder, thereby acquired the 
title of the buyer, and the two me¬ 
chanic’s liens of such repairman 
were not merged into the judgment, 
but remained in effect as against the 
seller’s assignee, which was entitled 
to dispossess the repairman of the 
truck only when it paid him what 
the buyer owed him for repairs — 
General Motors Acceptance Corpora¬ 
tion v. Shoemake, 6 So.2d 309, 192 
Miss. 446. 

8 . Cal.—Peerless Ins., etc., Co. v, 
Dwyer Equipment Co., 248 P. 803, 
78 Cal.App. 141. 

8, Cal.—Lundblade v. Pierce, 272 P. 

329, 95 Cal.App. 192. 

7. Cal.—Goodman v. Anglo-Callfor- 
nia Trust Co., 217 P. 1078, 62 Cal. 
App. 702. 
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does not confer on third persons who have no claim 
to the property because of the fact that their rights 
have been cut off by the lien sale the right to de¬ 
prive the purchasers of their possession. 8 

Where, in replevin by the mortgagee of a mo¬ 
tor vehicle against its purchaser at a sale duly 


made on enforcement of a lien for necessary re¬ 
pairs made at the request of the mortgagor, defend¬ 
ant ha$ been deprived of the possession of the mo¬ 
tor vehicle by virtue of the action, he is, on a 
finding in his favor, entitled to damages for the 
detention of the vehicle. 9 


E. RENTING VEHICLE BY LIVERYMAN 


§ 760. In General 

Where a motor vehicle Is rented, the relation of 
bailor and bailee arises. The bailor has the duty of 
furnishing a vehicle reasonably fit and proper for the pur¬ 
pose Intended; If he also furnishes a driver, he must 
furnish a skillful and careful one. 

Where a motor vehicle is rented or hired, the 
relation of bailor and bailee arises ; 10 a contract for 
such rental or hiring lias been held not to estab¬ 
lish the relationship of principal and agent 11 or 
master and servant 12 between the owner and the 
hirer. 

Furnishing fit and safe vehicle. Although he is 


not an insurer 13 or a guarantor of the absolute in¬ 
tegrity of the vehicle, 14 it is the duty of the bailor 
to furnish a vehicle which is reasonably fit and 
proper for the use intended, 15 or reasonably safe. 18 
He has the affirmative duty to know that the ve¬ 
hicle rented is in fit condition for the contemplated 
use, 17 and to exercise reasonable diligence, 18 or 
ordinary care, 19 by making such simple and avail¬ 
able tests as the intended use would suggest to 
sensible and right-minded persons, 20 and to exercise 
ordinary care to avoid putting forth a machine with 
defects calculated to injure persons who come in 
contact with it; 21 and he must exercise that de- 


8 . Cal —Goodman v. Anglo-Califor- 
nia Trust Co., supra. 

9. Mass.—Guaranty Security Oorp. 
v Brophy. 137 N.E. 751. 343 Mass. 
597. 

IOl La.—U-Prive-It-Car Co. v. Tex¬ 
as Pipe Line Co., 129 So. 565, 14 
La.App. 524. 

N.Y.—Fine v. Sedacca, 179 N.Y.S. 68. 
Or.—Eklof v. Waterston. 285 P. 201, 
132 Or. 479, 68 A.L.R. 1002. 

At common, law 

Ohio —Orose v. Hodge Drivc-It-Your- 
self Co., 9 N.E 2d 671, 132 Ohio St. 
607, 111 ALR. 954. 

Bailment with control in bailee 
D.C.—Charles System v. Juliano, 66 
F.2d 931, 62 App.D.C. 283. 

Taxicab company which leased au¬ 
tomobile to be operated by lessee as 
a conveyance for himself, and which 
retained no control over lessee as to 
route selected or operation of auto¬ 
mobile, was a bailor and not a car¬ 
rier.—Dymond Cab Co. v. Branson, 
131 P.2d 1007, 191 Okl. 604. 

11. D.C.—Charles System v. Juliano, 
66 F.2d 931, 62 App.D.C. 283. 

Ga.—Cantrell v. Hertz Drivurself 
Stations, 161 S.E. 694, 40 Ga.App. 
840. 

18. D.C.—Charles System v. Juliano, 
66 F.2d 931, 62 App.D.C. 283. 

13. Or.—Eklof v. Waterston, 285 P. 
201, 132 Or. 479, 68 A.L.R. 1002. 

14. Ala.—Saunders System Birming¬ 
ham Co. v. Adams, 117 So. 72, 217 
Ala. 621, 61 A.L.R. 1333. 

Mo.—Spelky v. Klasel-Sklles Co., 
App., 64 S.W.2d 761. 

Tenn.—Alexander v. Walker A 

Isaacs, 16 Tenn.App. 388. 


Wis.—Carroll v. Minneapolis Drive 
Yourself System. 239 N.W 501. 206 
Wis. 287, followed in Koch v. Min¬ 
neapolis Drive Yourself System, 
239 N.W. 603. 206 Wis. 292. 

16. Mo—Spelky v Kissel-Skiles Co., 
App., 54 S.W.2d 761. 

Or.—Eklof v. Waterston. 285 P. 201, 
132 Or. 470. 68 A.L.R. 1002. 
Bailee's recovery of expenditure 
Where the bailor let an automo¬ 
bile for hire for a long drive with 
defective tires, there was a breach 
of the contract of bailment and the 
bailee was entitled to recover the 
amount expended in replacing the 
tires after deducting the proper hire 
for the automobile.—Hilton v. Wag¬ 
ner, 10 Tenn.App. 173. 

16. Mo.—Spelky v. Kissel-Skiles Co., 
App., 54 S.W.2d 761. 

Pa.—Trusty v. Patterson, 149 A. 717, 
299 Pa. 469. 

Philippine.—Cerf v. Medel, 33 Philip¬ 
pine 37. 

R.I.—Collette v. Page, 114 A. 136, 
44 R.I. 26. 18 A.LR. 74. 

Undertaker 

Md.—Dippel v. Juliano, 137 A. 614, 
152 Md. 694. 

Carriage of other persons 

In the absence of showing to con¬ 
trary, lessor impliedly agrees that 
automobile may safely be used by 
hirer to carry other persons.—Mitch¬ 
ell v. Lonergan, 189 N.E. 39, 285 
Mass. 266. 

17. Md.—Milestone System v. Gasl- 
or, 152 A. 810, 160 Md. 131. 

18. Ala.—Saunders System Birming¬ 
ham Co. v. Adams, 117 So. 72, 217 

I Ala. 621, 61 A.L.R. 1333. 
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Mo.—Spelky v. Kissel-Skiles Co., 
App., 54 S.W.2d 761. 

Tenn —Alexander v. Walker A 
Isaacs, 15 Tenn.App. 388. 

Wis—Carroll v. Minneapolis Drive 
Yourself System, 239 N W. 601, 206 
Wis. 287, followed in Koch v. Min¬ 
neapolis Drive Yourself System, 
239 N.W. 603, 206 Wis. 292. 

Duty to lessee’s employees 

Owner by whom trucks were leased 
to contractor pursuant to contract 
requiring owner to maintain trucks 
in good working order owed em¬ 
ployees of contractor duty of exer¬ 
cising reasonable care in keeping 
trucks in repair.—Hudson v. Moonier, 
C.C.A.Mo., 102 F.2d 96, certiorari de¬ 
nied Hudson v. Moonier, 59 S.Ct. 
1037, 307 U.S. 639, 83 L.Ed. 1520, and 
Fitch v. Moonier, 59 S.Ct. 1037, 307 
U S 639. 83 LEd 1520. 

19. Mo —Spelky v. Kissel-Skiles Co., 
App.. 54 S.W.2d 761. 

Tenn —Alexander v. Walker A 
Isaacs, 15 Tenn.App. 388. 

20 . Ala.—Saunders System Birming¬ 
ham Co. v. Adams, 117 So. 72, 217 
Ala. 621, 61 A.L.R. 1333. 

Mo.—Spelky v. Kissel-Skiles Co., 
App., 54 S.W.2d 761. 

Wis.—Carroll v. Minneapolis Drive 
Yourself System, 239 N.W. 601, 
206 Wis. 287, followed in Koch v. 
Minneapolis Drive Yourself Sys¬ 
tem, 239 N.W. 503, 206 Wis. 292. 
Minute inspection of prootloally 
new oar before each hiring is not 
required, In the absence of anything 
to put the liveryman on notice of de¬ 
fects.—Alexander v. Walker A 
Isaacs, 16 Tenn.App. 338. 

81. U.S.—Hudson v. Moonier, C.CJL 
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gree of care in the selection of the vehicle furnished 
which a prudent person would exercise under like 
circumstances. 22 This duty of diligence arises 
not entirely out of contract, but out of obligations 
imposed by law 23 and is in agreement with a leg¬ 
islative policy shown by a statute requiring every 
motor vehicle to be provided with adequate 
brakes. 24 

Furnishing competent driver. A private carrier 
who lets an automobile for hire with a driver has 
the duty of furnishing a skillful and careful driv¬ 
er, 26 and, through such driver, of using due care 
in carrying the hirer 26 and any other passenger 
who may be rightfully in the vehicle. 27 

Liability for hirer's baggage. A liveryman letting 
a car with a driver for hire is liable for the loss 
of the baggage of the hirer intrusted to the care of 
the driver, where the presence of such baggage 
in the automobile was contemplated by the parties 
under the implied terms of the contract for hire. 28 

Regulation; requirement of bond or permit. The 
business of leasing automobiles to be driven by the 
lessee upon the public streets is a use of the streets 
by the lessor for gain and not a use by him as a 
member of the public in the ordinary way. 29 A 
person letting passenger automobiles for hire with¬ 
out drivers has been held not a carrier within a 
regulatory statute; 30 and the terms “leasing” and 
“lessee,” as used in an ordinance regulating the 
operation of taxicabs, has been held to refer to 
the leasing of automobiles to be operated as taxicabs 


within the city by the lessees thereof, and not to 
the leasing of an automobile to an individual for 
his own use. 31 A company engaged in leasing or 
renting automobiles without drivers has been held 
not an “auto transportation company” within a 
statute requiring such a company engaged in “for 
hire” operations to obtain a permit, post a bond 
or insurance policy, and pay a mileage tax. 32 A 
statute requiring those renting out cars for com¬ 
pensation to file bonds covering damages from the 
negligent operation thereof has been held to have 
no extraterritorial effect. 33 The primary purpose 
of an ordinance requiring renters of drive-your- 
self automobiles to obtain licenses, pay an annual 
tax per automobile employed, submit automobiles 
for inspection, and deposit cash or file a bond or 
insurance policy for injury or damages from the 
fault of drivers, is not to render damages collecta¬ 
ble, but to induce renters to refrain from renting 
automobiles to the irresponsible and negligent; 34 
but under an ordinance making it unlawful to drive 
or operate a livery vehicle without having given a 
bond, the liveryman, or lessor, is not the driver or 
operator of the vehicle within the meaning of the 
ordinance. 35 

§ 761. Compensation 

It has been held that the rates for furnishing automo¬ 
biles for hire cannot be regulated by a public service 
commission. 

It has been held that the business of furnishing 
automobiles for hire to persons desiring them is 


Mo.. 94 F 2d 132, reversed on other 
grounds 58 S.Ct. 954, 304 U.S. 397. 
82 LEd. 1422, mandate conformed 
to 102 F.2d 96, certiorari denied 59 
S.Ct. 1037, 307 U.S. 639. 83 LEJ. 
1520, and Fitch v. Moonior, 59 S. 
Ct. 1037, 307 U.S. 639, 83 L.Ed 
1520. 

Tenn.—Vaughn ▼. Millington Motor 
Co., 22 S W.2d 226, 160 Tenn. 197— 
Alexander v. Walker & Isaacs, 15 
Tenn.App. 388. 

22. R.I.—Collette v. Page, 114 A. 
136, 44 R.I. 26, 30, 18 A.L.R. 74. 

88 C.J. p 92 note 45. 

83. Ala.—Saunders System Birming¬ 
ham Co. v. Adams, 117 So. 72, 217 
Ala. 621, 61 A.L.R 1333. 

Tenn.—Vaughn v. Millington Motor 
Co., 22 S.W.2d 226, 160 Tenn. 197— 
Alexander v. Walker & Isaacs, 15 
Tenn.App. 388. 

Agreement to maintain 

U.S.—Hudson v. Moonier, C.C.A.Mo., 
94 F.2d 132, reversed on other 
grounds 58 S.Ct. 954, 304 U.S. 397. 
82 L.Ed. 1422, mandate conformed 
to 102 F 2d 96. certiorari denied 
59 S.Ct. 1037, 307 U.S. 639, 83 L. 


Ed. 1520, and Fitch v. Moonier, 59 
S.Ct. 1037, 307 U.S. 639, 83 LEd. 
1520. 

24. Ala—Saunders System Birming¬ 
ham Co v. Adams, 117 So. 72, 217 
Ala. 621, Cl A.L.R. 1333. 

85. Philippine.—Cerf y. Medel, 33 
Philippine 37. 

38 C J. p 93 note 70. 

Undertaker 

Md.—Dippel v. Juliano, 137 A. 514, 
152 Md. 694. 

86 . Minn —Meyers v. Tri-State Auto 
Co, 140 N.W. 184, 121 Minn. 68, 44 
LR.A ,NS., 113. 

38 C.J. p 93 note 71. 

87. Ark.—Forbes v. Reinman, 166 S. 
W. 563, 112 Ark. 417, 51 L.R.A..N. 
S., 1164. 

38 C.J. p 94 note 72. 

28. N.Y.—Tracy v Grand Concourse 
Serv. Co., 192 N.Y.S. 88, 199 App. 
Div. 348, 351, affirmed 138 N.E. 383, 
234 N.Y. 649. 

38 C.J. p 96 note 14. 

89. Ohio.—Hodge Drlve-It-Yourself 
Co. v. City of Cincinnati, 175 N.E. 
196, 123 Ohio St. 284, 77 A.L.R. 
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889, affirmed 52 S Ct. 144, 284 U.S. 
335, 76 LEd. 323. 

30. N.M.—Roeske v. Lamb, 41 P.2d 
522, 39 N.M. 111. 

Regulation of public service vehicles 
generally see supra $ § 44-57. 

31. Okl.—Dymond Cab Co. v. Bran¬ 
son. 131 P.2d 1007, 191 Okl. 604. 

32. Fla.—Lawrence v. Goddard, 168 
So. 13, 124 Fla. 250. 

33. Wis.—Carroll v. Minneapolis 
Drive Yourself System, 239 N.W. 
601. 206 Wis. 287, followed In Koch 
v. Minneapolis Drive Yourself Sys¬ 
tem, 239 N.W. 603, 206 Wis. 292. 

Car rented in another state 
Wis.—Carroll v. Minneapolis Drive 
Yourself System, 239 N.W. 601, 
206 Wis. 287, followed in Koch v. 
Minneapolis Drive Yourself Sys¬ 
tem, 239 N.W. <503, 206 Wis. 292. 

34. Or.—Covey Drive Yourself A 
Garage v. City of Portland, 70 P. 
2d 566, 157 Or. 117. 

35. Wis.—City of Milwaukee v. 
Froellch, 219 N.W. 954, 196 Wla. 
444. 
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not a public utility, and rates for such services can¬ 
not be regulated by a public service commission. 86 
Automobiles are not included in a statute punish¬ 
ing refusal to pay for use of a “carriage,” with 
intent to cheat or defraud the owner. 87 

§ 762. Injuries to Person of Hirer 

A liveryman may be liable to the hirer of a motor 
vehicle for injury resulting from a defect therein or from 
the negligence of a driver furnished therewith. 

Except where the rental agreement provides 
against such liability, 38 a liveryman renting out a 
defective motor vehicle is liable to the hirer, who 
is injured as a result of the defect, 39 at least where 
the liveryman has knowledge of the defect or where 
his lack of knowledge results from his failure to 
examine the vehicle with care and skill ; 40 and 
the hirer may sue either in tort or for breach of 
the contract. 41 

A liveryman supplying a motor vehicle with a 
driver may be liable to the hirer for injuries sus¬ 
tained by him as a result of the driver's negli¬ 
gence; 42 and such liability may be predicated on 
the existence of the relation of master and serv¬ 
ant between such owner and the driver, the test 
being whether the driver is under the control of 
the owner. 4 ^ Where, however, the hirer directs 
the chauffeur to drive beyond the destination pre¬ 
scribed in the contract, he cannot recover for in¬ 
juries sustained in the course of such extra driv¬ 
ing, 44 and, if the driver with knowledge of the 
terms of the contract of hire acquiesces in the 
breach thereof, he cannot be said to be acting with¬ 
in the scope of his employment so as to impute 


his negligence to the owner; 46 but, where the di¬ 
rection by the hirer to the driver is of a nature 
contemplated within the terms of the contract, the 
hirer is not barred from recovery. 46 A direction 
to drive by way of a street whose condition is ob¬ 
viously dangerous cannot be implied from a gen¬ 
eral direction given by the hirer as to the route 
to be taken. 47 

Where one hires an automobile with a chauffeur, 
but permits his own employee to drive, he assumes 
risk of injury from such operation, as far as any 
liability of the liveryman or the driver is con¬ 
cerned. 48 

§ 763. -Actions 

General rules governing civil actions have been ap¬ 
plied in actions by hirers of motor vehicles against liv¬ 
erymen for injuries. 

General rules governing civil actions apply in 
actions by hirers of motor vehicles against livery¬ 
men for injuries. 49 In an action by the hirer of 
an automobile and chauffeur against the livery¬ 
man, a statement which avers in general terms that 
the injury was caused by reason of defects in de¬ 
fendant’s automobile, and of the negligence ot the 
chauffeur in carelessly driving against a tree, is 
sufficiently definite to charge defendant with cul¬ 
pable negligence. 50 It is for the jury to determine 
whether the sudden starting of an automobile was 
due to its being out of repair or to the negligence 
of the chauffeur in failing to adjust its mechanism, 
where the evidence did not clearly point to either 
conclusion. 51 


36. U S.—Terminal Taxicab Co. v. 
Kutz, App.DC., 36 S.Ct. 583. 241 TJ. 
S. 252. 60 L.Ed. 984, Ann Cus 1916D 
765. 

Public service vehicles subject to 
regulation generally see supra 5 46. 

37. Mass.—Commonwealth v. Cold- 
man, 91 N.E. 392, 205 Mass. 400. 

38. Mass.—Ortolano v U-Dryvit 
Auto Rental Co., 6 N.E.2d 346, 296 
Mass. 439. 

39. Pa.—Wallace v. Keystone Auto. 
Co., 86 A. 699, 239 Pa. 110. 

40. Md.—Milestone System v. Gas- 
lor, 152 A. 810. 160 Md. 131. 

41. Or.—Eklof v. Waterston, 285 P. 
201, 132 Or. 479, 68 A.LR. 1002. 
Claim against undertaker held to 

rest primarily on his breach of con¬ 
tract to provide safe vehicle and 
reasonably skillful and prudent driv¬ 
er.—Dippel v. Juliano, 137 A. 514, 152 
Md. 694. 

61 C.J.S.—58 


42. Cal.—Ewens v. Newman, 21 P. 
2d 1007, 131 Cal App. 602. 

Md.—Dippel v Juliano, 137 A. 514, 
152 Md. 694. 

Pa.—Wallace v. Keystone Auto Co., 
86 A. 699, 239 Pa 110. 

38 C.J p 93 note 71 [a] (1). 

43. Minn —Meyers v. Tri-State 

Auto. Co., 140 N.W. 184, 121 Minn. 
68 , 78. 44 L.R.A..N.S, 113. 

38 C.J. p 94 note 73. 

44. Ariz.—Blue Bar Taxicab, etc., 
Co. v. Hudspeth, 216 P. 246, 25 
Ariz. 287. 

Ky.—Spradlin v. Wright Motor Car 
Co., 199 S.W. 1087, 178 Ky. 772, 
L.R.A.1918B 990. 

45. Ariz.—Blue Bar Taxicab, etc.. 
Co. v. Hudspeth, 216 P. 246, 25 
Ariz. 287. 

46. Pa.—Wallace v. Keystone Auto 
Co., 86 A. 699, 239 Pa. 110. 

88 C.J. p 94 note 83. 
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47. Cal.—Hathaway v. Coleman, 169 
P 414, 35 Cal.App. 107. 

38 C J p 95 note 85. 

48. Cal- Phmipe v. Tanner Motor 
IjI very, 30 P.2d 1020, 137 Cal.App. 
509. 

49. Cause of action held stated 

N Y —-Helmig v. Fanning, 7 N.Y.S.2d 
514, 255 App Div. 76C. 

Evidence held to establish that 
driver of automobile went along as 
member of party of hirer of machine 
and not as agent of garage proprie¬ 
tors —Steen v. Gleeson, 221 N.W. 374, 
197 Wis. 68. 

Evidence held insufficient to show 
negligence.—Rubio v. Garage, 23 
Puerto Rico 565. 

50. Pa.—Wallace v. Keystone Auto. 
Co., 86 A. 699, 239 Pa. 110. 

38 C.J. p 95 note 90. 

51. Pa.—Wallace v. Keystone Auto 
Co., supra. 
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§ 764. Liability of Hirer in General 

The hirer of a motor vehicle It not liable for Injuries 
to a third person caused by a Refect to which he did not 
contribute, or by the negligence of a driver who Is not 
his servant. 

The hirer of a motor vehicle is not liable to a 
third person for injuries resulting from its de¬ 
fective condition, where the hirer did not contribute 
to such defect. 62 Likewise, the hirer is not liable 
for such injuries resulting from the negligence of 
the driver furnished by the liveryman, where such 
driver is not the hirer's servant, 63 or where the 
hirer did not contribute to such negligence; 54 but, 
where a hirer authorizes another to drive for him, 
because of his own unfit condition, he becomes lia¬ 
ble for injuries resulting from the driver’s neg¬ 
ligence. 66 An automobile rental agreement shift¬ 
ing to the hirer the entire burden of liability for in¬ 
jury to any person, including liability for a defec¬ 
tive condition of the automobile, has been held not 
illegal on the ground that it protects the livery¬ 
man from liability for his own negligence. 66 

Where a rented vehicle is involved in an acci¬ 
dent and is attached, and the hirer makes no at¬ 
tempt to regain it, and does not return it, he is 
liable to the liveryman for its value. 57 The hirer 
of an automobile for a specified journey who uses 
it on another and longer journey is liable for the 
damages the garage keeper has sustained by rea¬ 
son of such illegal use. 58 

Theft of vehicle. A hirer contracting with the 
liveryman that failure to lock the steering wheel 
makes him responsible in case of theft has been 
held not discharged from his responsibility by the 
fact that the key is broken off, so that the wheel 
cannot be locked. 63 

§ 765. - Actions 

General rules governing civil actions have been ap¬ 
plied In actions against hirers of motor vehicles. 


General rules apply in actions to enforce the 
liability of the hirer of a motor vehicle. 60 A bill 
in an action to recover damages caused by a hir¬ 
er’s failure to take out insurance on a rented mo¬ 
tor vehicle has been held to allege with sufficient 
clearness the agreement on which complainant was 
relying. 61 

§ 766. Injuries to Vehicle 

An automobile rental agreement may be such as to 
impose on the hirer liability for any damage to the 
rented vehicle. 

Where the hirer agrees to assume all damage or 
loss to the rented vehicle whether caused by his 
negligence or otherwise, the hirer becomes the in¬ 
surer of the vehicle, 62 and the test of his liability 
is not ordinary care, but the degree of responsibil¬ 
ity imposed by the contract. 63 Under such an 
agreement, a hirer who abandons the rented car 
after a collision is liable for the expense of re¬ 
turning it, the cost of repairs, and loss of use, 
all of such damages reasonably resulting from the 
breach of the contract. 64 An automobile rental 
agreement shifting to the hirer the entire burden 
of liability for any damage to the automobile, 
including liability for a defective condition there¬ 
of, has been held not illegal on the ground that it 
protects the liveryman from liability for his own 
negligence. 65 A provision of an automobile rental 
contract covering an indefinite period and provid¬ 
ing that the hirer assumed liability for damage to 
the vehicle binds the hirer, despite the possible 
failure of the “trip slip” for the particular trip on 
which the damage took place to bind the hirer. 66 

Where a truck owner rents out a truck with a 
driver, and the driver, although the owner’s em¬ 
ployee, becomes the temporary servant of the hirer, 
the hirer is liable for the destruction of the truck 
as a result of the driver’s negligence. 6 ' 7 


52. N.Y.—Bohan v. Metropolitan Ex¬ 
press Co , 107 N.Y.S. 530, 122 App. 
Div. 590. 

38 C.J. p 97 note 24. 

33. N.J.—Worthington v. Clark, 156 
A. 314, 9 N.J.Misc. 1020. 

54. N.Y.—Bohan v. Metropolitan Ex¬ 
press Co., 107 N.Y.S. 530, 122 App. 
Div. 590. 

38 C.J. p 97 note 24. 

56. N.J.—Squler v. Barlow, 149 A. 
67, 8 N.J.Misc. 113. 

36. Mass.—Ortolano v. U-Dryvit 
Auto Rental Co.. 6 N.E.2d 346, 296 
Mass. 439. 

37- Tenn.—Hilton v. Wagner, 10 
Tenn. App. 173. 


68 . NY.—Fine v. Sedacca, 179 N.Y. 
S. 68. 

38 C.J. p 97 note 30. 

69. Kan.—Gris v. Mathe*, 280 P. 
759, 128 Kan. 753 

80. Evidence held sufficient to show 
liability.—Squler v. Barlow, 149 A. 
67, 8 N.J.Misc. 113. 

61. Tenn.—John Denie's Sons Co. V. 
638 Tire & Vulcanizing Co., 3 Tenn. 
App. 609. 

82. Ohio.—U-Drive-It-Co v. Monkie- 
wiez, Mun., 79 N.E.2d 567—U- 
Drive-It Co. v. Gustin, Mun., 79 
N.E.2d 373. 

63. Ohio.—U-Drlve-It-Co. v. Monkie- 
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wlez, Mun., 79 N.E 2d 667—U- 
Drive-It Co. v. Gustin, Mun., 79 N. 
E.2d 373. 

64. Ohio.—U-Drive-It-Co. v. Monkle- 
wiez, Mun., 79 N.E.2d 567. 

66. Mass.—Ortolano v. U-Dryvit 
Auto Rental, 6 N.E.2d 346, 296 
Mass. 439. 

66 . Ky.—U-Drive-It Co. T. Archer, 
126 S.W.2d 837, 277 Ky. 356. 

67. Wash.—B. & B. Building Ma¬ 
terial Co. v. Winston Bros. Co., 290 
P. 839, 158 Wash. 130. 

Truck held subject to hirer's control 

Wash.—B. 4b B. Building Material 
Co. v. Winston Bros. Co., supra. 
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§ 767. -Actions 

General rules governing civil* actions have been ap¬ 
plied In actions by liverymen againet hirers of motor 
vehicles for damages to the rented vehicles. 

General rules apply in actions by liverymen 
against hirers of motor vehicles for damage to 
such vehicles. 68 Where the hirer, by the contract 
of hiring, assumes liability for all damages to the 
motor vehicle, whether or not caused by his neg¬ 
ligence, the burden is on him to prove any circum¬ 
stances relieving him of liability. 69 

§ 768. Injuries to Third Person 

a. In general 

b. Renting out defective vehicle 

C. Renting vehicle to incompetent or in¬ 
toxicated driver 

d. Renting out vehicle with driver 

a. In General 

Apart from statutes Imposing liability, and except as 


the liveryman may be liable for renting to an Incompetent 
driver, a liveryman is not liable to third persons for the 
negligence of the hirer while he Is driving the rented 
motor vehicle. 

In the absence of a statute or ordinance provid¬ 
ing for such liability, 70 it has been held that a liv¬ 
eryman, as bailor, is not liable to third persons for 
the tort or negligence of the bailee while he is driv¬ 
ing the rented motor vehicle, 71 in the absence of 
evidence of the bailee's incompetency to drive, 78 
or in the absence of anything to show that the rent¬ 
ed automobile was being used in the liveryman's 
business. 73 A liveryman is not liable to a person 
injured by the negligence of a driver to whom the 
hirer turned over the car in violation of the rent¬ 
al agreement, 74 despite a statute making an owner 
liable for injuries resulting from the operation 
of his motor vehicle with the express or implied 
permission of the owner. 75 A garage keeper who 
merely permits the housing of a private car in 
his garage and is not a party to a contract for 


68. Cause of action held not stated 

La.—Baton Rouge Yellow Cab Co. v 
Cox. 132 So. 665, 15 La.App. 626. 

89. Ohio.—IT-Drive-It Co. v. Monkie- 
wiez, Mun., 79 N E 2d 667—U- 
Drivc-It Co. v. Gustin, Mun, 79 N. 
E.2d 373. 

70. Iowa.—Robinson v. Bruce Rent- 
A-Ford Co., 215 NW. 724. 205 Iowa 
261, 61 A.L.R. 851. 

N.Y.—Grimshaw v. Gnudl, 240 N.Y.S. 

199, 136 Misc. 443. 

Statutes held not invalid 
Conn.—Connelly v. Deconi nek, 155 A. 
231, 113 Conn. 237—Levy v. Dan¬ 
iels’ U-Drive Auto Renting Co., 143 
A. 163, 108 Conn. 333. 61 A.L.R. 
846. 

I owa . —Robinson v. Bruce Rent-A- 
Ford Co., 215 N.W. 724, 205 Iowa 
261, 61 A.L.R. 851. 

Possession with authority of owner 
Statute making lessor of automo¬ 
bile liable for damages caused by 
operation held not to make him lia¬ 
ble for torts of one wrongfully ac¬ 
quiring possession and is inapplica¬ 
ble to vehicle, possession of which 
is surrendered under conditional sale. 
—Connelly v. Deconlnck, 165 A. 231, 
113 Conn. 237. 

Kease not within ordinance 
The leasing of automobile by taxi¬ 
cab company to private individual 
for his own use was not within regu¬ 
latory provisions of ordinance regu¬ 
lating use of taxicabs, automobiles, 
and other vehicles carrying passen¬ 
gers and baggage for hire, so as to 
permit a recovery against lessor and 
insurance carrier, under liability pol¬ 
icy required by such ordinance to be 
filed, for damages from negligent op¬ 
eration of automobile by lessee.— 


Dymond Cab Co. v. Branson, 131 P. 
2 d 1007, 191 Okl. 604. 

Fart of contract 

Statutory liability of owner rent¬ 
ing automobile for damages result¬ 
ing from Its operation becomes part 
of contract of hiring, and action 
against renter for injuries, based on 
statute, is contractual.—Levy v. Dan¬ 
iels’ U-Drlve Auto Renting Co., 143 
A. 163, 108 Conn. 333, 61 A.L.R. 846. 

71. Ky —Corpus Juris quoted in 

Saunders Drive-It-Yourself Co. v. 
Walker, 284 S.W. 1088, 215 Ky. 267. 
Ohio —Orose v. Hodge Drive-It- 
Yourself Co., 9 NE.2d 671, 132 
Ohio St. 607, 111 A L.R. 954. 

Or—Eklof v. Waterston, 285 P. 201, 
132 Or. 479, 68 A.L.R. 1002. 

38 C J. p 94 note 79. 

Liability of hirer to third person see 
supra fi 764. 

At common law 

Conn.—Levy v. Daniels* U-Drive 
Auto Renting Co., 143 A. 163, 108 
Conn. 333, 61 A.L.R. 846. 

Iowa.—Robinson v. Bruce Rent-A- 
Ford Co., 215 N.W. 724. 205 Iowa 
261, 61 A.L.R. 851. 

N.Y.—Grimshaw v. Gnudi, 240 N.Y. 

S. 199, 136 Misc. 443. 

Occupant 

Neb.—McWilliams v. Griffin, 273 N. 
W. 209, 132 Neb. 753, 110 A.L.R. 
1039. 

No liability under bailment contract 

U.S.—Hudson v. Moonler, C.C.A.Mo., 
102 F.2d 96, certiorari denied Hud¬ 
son v. Moonier, 69 S.Ct. 1037. 307 
U.S. 639, 83 L.Ed. 1520, and Fitch 
v. Moonier, 59 S.Ct. 1037, 307 U. 
S. 639. 83 L.Ed. 1520. 

Or.—Eklof v. Waterston, 285 P. 201, 
132 Or. 479. 68 A.L.R. 1002. 
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Statutory exemption held not invalid 

Statute exempting from liability 
for negligent operation of automo¬ 
biles, operated with owner’s consent, 
corporations and others engaged In 
renting automobiles and carrying 
prescribed insurance was held not 
unconstitutional —Atkins v. Herts, 
Drivurself Stations, 185 N.E. 408, 261 
NY. 352, affirmed 54 S.Ct. 437, 291 
U.S. 641, 78 L Ed 1039. 

Xiiabillty for Judgment against lea. 
see 

Persons securing judgments for 
injuries resulting from negligent op¬ 
eration of automobile, leased from 
company which did not deposit lia¬ 
bility policy or give indemnity bond 
as required by ordinance, cannot re¬ 
cover amount of judgments from les¬ 
sor.—McNess v. Bohannan’s Rent-A- 
Car Co., 183 N.E. 90, 43 Ohio App, 
393. 

73. N.J.—Maurer v. Brown, 149 A. 

336, 106 N.J.Law 284. 

Or—Eklof v. Waterston, 285 P. 201, 
132 Or. 479, 68 A.L.R. 1002. 
Renting vehicle to incompetent driv¬ 
er see infra subdivision c of this 
section. 

Renting to twenty-three-year-old 
experienced driver not shown to be 
reckless, careless, or incompetent 
was held not negligence.—Eklof v. 
Waterston, 285 P. 201, 132 Or. 479, 
68 A.L.R. 1002. 

73. N.J.—Maurer v. Brown, 149 A. 
336, 106 N.J.Law 284. 

74k N.Y.—Stapleton v. Herts Driv¬ 
urself Stations, 225 N.Y.S. 661, 131 
Misc. 52. 

75. N.Y.—Stapleton v. Hertz Drivur¬ 
self Stations, supra. 
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hiring it is not liable for injuries resulting from 
its negligent operation. 76 

An injured guest, in order to recover against 
the lessor of an automobile, must prove miscon¬ 
duct of the lessee driver satisfying the guest stat¬ 
ute and the hiring of the automobile within the 
statute imposing liability on the lessor. 77 

Municipal ordinances ; claim . Failure to comply 
with a municipal ordinance does not impose lia¬ 
bility on the liveryman for injuries from the oper¬ 
ation of a rented vehicle, where no direct causal 
connection exists between the illegal operation of 
the vehicle and the injury. 78 Where an ordinance 
allows a person injured by a hired automobile ad¬ 
ditional time to file a claim if the accident renders 
him incapable of preparing such claim, absolute 
helplessness is not required, in order that the ad¬ 
ditional time may be available, but only a condi¬ 
tion rendering him unable to perform all the sub¬ 
stantial and material acts necessary to the prosecu¬ 
tion of the case. 78 

b. Renting Out Defective Vehicle 

One renting out a defective vehicle either with knowl¬ 
edge of the defect or, because of lack of care or skill in 
examining the vehicle, without such knowledge, is liable 
to third persons for injuries resulting from his negligence 
In renting such a vehicle. 

The owner of an automobile rented to another 


may, in a proper case, be held in damages for in¬ 
juries proximately resulting to third persons from 
his negligence in renting out a defective vehi¬ 
cle, 80 either with knowledge of the defect or where 
the absence of such knowledge results from a fail¬ 
ure to examine the vehicle for defects with care 
and skill, 81 or to exercise ordinary care and cau¬ 
tion, 82 unless he can show that the defect was not 
preventable by any care or skill on his part. 83 A 
liveryman renting a dangerously defective automo¬ 
bile is not exempted from liability to one injured 
in a collision therewith by the fact that the driver 
continued to operate it after having knowledge 
of the defects. 84 The contributory negligence of 
a person struck by a rented automobile is no 
defense to the liveryman if the driver’s attempt 
to stop in time failed because of the liveryman’s 
negligence as to brakes. 85 

c. Renting Vehicle to Incompetent or Intoxi¬ 
cated Driver 

A liveryman renting a motor vehicle to one whom he 
knows, or, in the exercise of due care, should know, to 
be an incompetent or intoxicated driver, is liable for re¬ 
sulting injuries to third persons. 

While a garage keeper has been held not charge¬ 
able with knowledge of the hirer’s incompctcncy, 86 
and is not the insurer of the competency of the 


76. Ky.—Spradlin ▼. Wright Motor 
Car Co , 199 S.W 1087, 178 Ky. 772, 
778, L.KA.1918B 990. 

38 C.J. p 92 note 47. 

77. Conn.—Connelly v. Deconlnck, 
155 A. 231, 113 Conn. 237. 

Care as to invited guests generally 
see supra 5 399. 

78. Ohio.—Orose v. Hodge Drive-It- 

Tourself Co., 9 N E 2d 671, 132 

Ohio St. 607, 111 A.L.R. 954. 

Failure to require Insurance or bond 

Ohio.—Orose v. Hodge Drlve-It-Your- 
self Co., supra. 

79. Ohio.—Nead v. Barrs Rent-A- 
Car Co.. 36 N.E.2d 868, 67 Ohio 
App. 309. 

80. Pa.—Wallace v. Keystone Auto 
Co., 86 A. 699. 239 Pa. 110. 

Tenn.—Vaughan v. Millington Motor 
Co., 22 SW.2d 226, 160 Tenn. 197 
—Corpus Juris cited in Alexander 
v. Walker & Isaacs, 15 Tenn.App. 
388. 393. 

Tex.—City of Corpus Christi v. Tex¬ 
as Driverless Co.. 190 S.W.2d 484, 
144 Tex. 288. 

Duty to furnish fit vehicle generally 
see supra 3 760. 

Defective brake or brakes 

(1) Generally. 

Mass.—Mitchell v. Lonergan, 189 N. 
XL 39, 285 Mass. 266. 


Pa—Trusty v. Patterson, 149 A. 717, 
299 Pa. 469. 

(2) Condition of brakes was held 
as matter of law not proximate cause 
of injury—Eklof v. Waterston. 285 
P. 201, 132 Or. 479, 68 AL.R. 1002. 

(3) Owner of rented automobile 
with faulty foot brakes was held lia¬ 
ble in action for injuries to pedestri¬ 
an struck thereby, although hand 
brake was in reasonably good condi¬ 
tion. where traffic regulations re¬ 
quired both foot and hand brakes 
capable of meeting certain require¬ 
ments.—Charles System v. Juliano, 
66 F.2d 931, 62 App D C. 283. 

Defeotlve steering gear 

R I.—Collette v. Page, 114 JL 136, 44 
R.I. 26, 30, 18 A.L.R. 74. 

38 C.J. p 93 note 67. 

^Liability to lessee’s employees 

Owner by whom trucks were 
leased to contractor pursuant to con¬ 
tract requiring owner to maintain 
trucks in good working order was 
liable to employee of contractor who 
sustained injuries when struck by 
truck which owner had negligently 
failed to equip with signaling device. 
—Hudson v. Moonier, C.C.A.Mo., 102 
F.2d 96. certiorari denied Hudson v. 
Moonier. 89 S.Ct. 1037, 307 U.S. 639. 
83 L.Ed. 1520, and Fitch v. Moonier, 
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59 SCt. 1037, 307 U.S. 639, 83 L Ed. 
1520. 

Guest; contributory uegligenoe 

(1) lessor was liable to guest of 
hirer injured by reason of defects in 
brakes which might have been dis¬ 
covered by lessor by reasonable care 
in inspection before letting.—Mitch¬ 
ell v. Lionergan, 189 N.E. 39, 285 
Mass. 266. 

(2) Guest injured when falling 
through door was held not contribu- 
tonly negligent because moving to 
edge of sent, making him more sub¬ 
ject to loss of balance, since occu¬ 
pant of automobile in motion is per¬ 
mitted some freedom of movement 
and position in determining contrib¬ 
utory negligence.—Milestone System 
v. Gasior, 162 A. 810, 160 Md. 131. 

81. Md.—Milestone System v. Gas¬ 
ior, supra. 

82. Tenn.—Alexander ▼. Walker & 
Isaacs, 16 Tenn.App. 388. 

83. Md.—Milestone System v. Gas¬ 
ior, 152 A. 810, 160 Md. 131. 

84. Minn.—Ferraro v. Taylor, 265 N. 
W. 829, 197 Minn. 6. 

85. D.C.—Charles System v. Juliano, 
66 F.2d 981, 62 App.D.C. 283. 

86 . Ark.—Forbes v. Reinman, 166 S. 
W. 563, 112 Ark. 417, 61 I*R.A.,N.S., 
1164 
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driver to whom the car is hired, 87 he is liable to 
.an injured third person if he knows, or should 
know, that the person hiring the motor vehicle is 
incompetent to drive it; 88 he must make a rea¬ 
sonable investigation to determine whether or not 
the renter is an ordinarily competent operator. 89 

A liveryman renting a motor vehicle to a drunk¬ 
en driver or a driver approaching that condition is 
negligent and responsible in damages to one injured 
as a result of the driver's negligence. 90 The gist 
of a bailor's negligence in renting an automobile 
to a drunken driver whose negligence causes in¬ 
jury consists in putting a dangerous instrumental¬ 
ity in the hands of a drunken and irresponsible 
person for a palpably dangerous purpose, 91 and 
actual or constructive knowledge of the driver’s 
intoxication is an ingredient of the bailor’s neg¬ 
ligence. 92 If the driver was actually intoxicated 
at the time of hiring, and his condition was appar¬ 
ent to a person of ordinary prudence, garage em¬ 
ployees will be held to have had knowledge there¬ 
of, 93 even though assured by the driver that he 
had not been drinking. 94 Where an automobile 


liveryman knowingly rents an automobile to a 
drunken driver and a pedestrian is killed because 
of the driver's negligent operation of the automo¬ 
bile, the negligent operation and the negligent rent¬ 
ing are direct and proximate causes of the death. 98 

d. Renting Out Vehicle with Driver 

A liveryman letting a car with a driver for hire la 
liable to persona other than the hirer for Injuriea result¬ 
ing from the drivar’a negligence if the relation of master 
and servant exiata between the liveryman and the driver, 
and if the driver, aa such aervant, la acting within the 
scope of hla employment. 

Where a liveryman lets a motor vehicle with a 
driver for hire, his liability for injuries to a per¬ 
son other than the hirer is predicated on the exist¬ 
ence of the relation of master and servant between 
the liveryman and the driver, 90 the test being 
whether the latter is under the control of the for¬ 
mer, 97 and whether in the particular instance the 
driver was acting within the scope of his employ¬ 
ment. 98 So, the liveryman is liable for injuries 
to third persons caused by the driver’s negligence 
while under the liveryman’s control, 99 but not while 


87. Ky —Saunders Drive-It-Yourself 
v. Wulker, 284 S.W. 1088, 215 Ky. 
267. 

88. Ky.—Saunders Drive-It-Yourself 
Co. v. Walker, supra. 

Intrusting vehicle to incompetent 
driver generally see supra § 431. 

Temporary permit Instead of driver’s 
license 

A liveryman’s knowledge that one 
renting an automobile has no driver’s 
license, but only a temporary per¬ 
mit allowing him to drive if accom¬ 
panied by a licensed driver, is suffi¬ 
cient to put him on inquiry as to 
the renter’s competency to drive.— 
Owens v. Carmichael U-Drive Autos, 
2 P.2d 580, 11C Cal.App. 348. 

89. La.—Anderson v. Driverless 
Cars. 124 So. 312, 11 LaApp. 615. 

Requirement of driver’s license 

(1) The mere failure of the renter 
to require the production of a driv¬ 
er's license by the hirer does not ren¬ 
der the renter liable for injuries to 
a third person, if he makes a reason¬ 
able investigation as to the hirer's 
competency.—Anderson v. Driverless 
Cars, supra. 

(2) However, a corporation’s rent¬ 
al of its automobile without inquir¬ 
ing as to the hirer's driver’s license, 
as required by statute, has been held 
persuasive of carelessness or at least 
indifference to salutary municipal 
regulations in the public safety and 
affecting its business.—Baader v. 
Drivcrless Cars, 120 So. 515, 10 La. 
App. 810. 

(3) The statute providing that no 
person shall rent an automobile to 


any other person unless the latter is 
duly licensed as an operator or 
chauffeur dot s not give a civil cause 
of action for damages in favor of 
third persons against one who has 
violated such statute, a renting 
agency was not liable for injury sus¬ 
tained In the rented automobile on 
the ground that its act in renting the 
automobile to the driver who had no 
driver's license was the proximate 
cause of injuries, where the undis¬ 
puted evidence showed that the driv¬ 
er was above the average in < ompe- 
tency—Hertz Dnv-Ur-Self System 
of Colorado v. Hendrickson, 121 P.2d 
183. 109 Colo. 1. 

90. La — Baader v. Driverless Cars, 
120 So 515, 10 LaApp. 310. 

91. [J S —Tolbert v. Jackson, C C A. 
fJa, 99 F.2d 513, rehearing denied 
100 F 2d 909. 

lift—Baader v. Driverless Cars, 120 
So. 515, 10 LaApp. 310. 

Dangerous character of motor ve¬ 
hicle generally see supra 5 12. 
Intrusting vehicle to intoxicated 
driver generally see supra 5 431. 

92. US.—Tolbert v. Jackson, CCA 
Ga., 99 F 2d 613, rehearing denied 
100 F.2d 909. 

93. Ky.—Owensboro Undertaking & 
Livery Ass’n v. Henderson, 116 S. 
W.2d 563, 273 Ky. 112. 

94. Ky.—Owensboro Undertaking & 
Livery, supra. 

95. U.S.—Tolbert v. Jackson, C.C A. 
Ga., 99 F.2d 513, rehearing denied 
100 F.2d 909. 

96. N J.—Worthington v. Clark, 156 
A. 314, 9 N.J.Mlsc. 1020. 
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Pa—Lang v Hanlon, 157 A. 788, 305 
Pa. 378, followed in 157 A. 790, 
two cases, 305 Pa. 385, and 157 A. 
791, 305 Pa 38.1 
38 C J. p 94 note 73 
Duty to furnith competent driver 
generally bop supra § 760. 

97. Pa—Lang v. Hanlon, supra. 
Va—Beasliy v. Whitehurst, 147 S. 

E 194. 152 Va. 305. 

38 C J p 94 note 73. 

Operation with owner’s permission 
Where owner leased automobile 
and furnished driver whom owner 
unconditionally directed to follow in¬ 
structions of lessee, driver was "le¬ 
gally operating automobile with own¬ 
er’s permission," within statute im¬ 
posing liability on owner so permit¬ 
ting; but third person to whom hirer 
in turn surrendered complete con¬ 
trol may also be liable —Irwin v. 
Klein, 3 N.E 2d 601, 271 NY. 477. 

Undertaker securing vehicle and 
driver from another undertaker was 
held liable for injury to passenger — 
Sack v. A. R Nunn & Son, 194 N.E. 
1, 129 Ohio St. 128. 

98. Ariz—Blue Bar Taxicab, etc., 
Co v Hudspeth, 216 P. 246, 25 
Ariz. 287. 

Ky.—Spradlin v. Wright Motor Car 
Co.. 199 S.W. 1087, 178 Ky. 772, 
LUA.1918B 990. 

99. NY.—Irwin v. Klein, 8 N.E 2d 
601, 271 N.Y. 477. 

Pa—Lang v. Hanlon, 153 A. 143, 302 
Pa. 173. 

Instructing driver where to park 

does not constitute exercise of con¬ 
trol by hirer.—Independence Indem- 



§ 768 

the driver is under the hirer's control. 1 

The liveryman's liability is incurred in respect of 
a third person riding in the vehicle by reason of the 
implied consent of the owner that such person 
shall become a passenger in the vehicle, 2 or from 
the fact that such passenger was invited with the 
knowledge and assent of the driver acting in be¬ 
half of the owner. 8 An undertaker supplying an 
automobile with a driver has been held not negli¬ 
gent in failing to assist a mourner to alight there¬ 
from, 4 or to warn the mourner of the danger of 
injury to her hand from the closing of the door by 
others. 5 

§ 769. -Actions 

General rules governing civil actions have been ap¬ 
plied In actions against liverymen for injuries, to persons 


61 C.J.S. 

other than the hirers, roaultlng from tho operation of 
rented motor vehicles. 

In an action against a liveryman by one injured 
as a result of the operation of a rented car, the 
fact that the driver declined to give his name is 
immaterial. 6 While general rules of pleading have 
been applied, 7 only the most general allegations of 
negligence, little short of mere conclusions, have 
been required in order to state a cause of action 
against one letting a motor vehicle for hire for 
injuries to one struck while it was being operated 
by the hirer. 8 The rules applicable in civil ac¬ 
tions generally have been applied with respect to 
the evidence, 9 including its admissibility 10 and the 
weight and sufficiency thereof. 11 Where the evi¬ 
dence is such as to make an issue for the jury, 1 * 
questions of fact ordinarily are for the jury, 18 un- 
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nity Co. v. Carmlcal & Woodring, 127 
So. 10. 13 La.App. 64. 

Directing place In funeral proces¬ 
sion and where to drive does not 
constitute exercise of control of driv¬ 
er by hirer.—Lang v. Hanlon, 153 A. 
143, 302 Pa. 173. 

1. Va.—Beasley v. Whitehurst, 147 
S.E. 194, 152 Va. 305. 

38 C.J. p 94 note 73. 

2. Ill.—Dunne v. Boland, 199 Ill. 
App. 308, 309. 

38 C.J. p 94 note 75. 

3. Tenn.—Bowman v. Marler, 8 
Tenn.Civ.App. 632. 

38 C.J. p 94 note 76. 

4. Mo.—Zink v Bopp, 31 S W 2d 563, 
224 Mo.App. 1177. 

5. Mo.—Zink v. Bopp, supra. 

6. Ky.—Saunders Drive-Ii-Yoursclf 
Co. v. Walker, 284 S.W. 1088, 215 
Ky. 267. 

7. Clause of action held not stated 

Ga—Cantrell v. Hertz Drivurself 
Stations, 151 S.E. 694, 40 Ga.App. 
840. 

8 . Ala.—Saunders System Birming¬ 
ham Co. v. Adams, 117 So. 72, 217 
Ala. 621, 61 A.L.R. 1333. 

Cause of action held stated 
Tenn.—Vaughn v. Millington Motor 
Co.. 22 S.W.2d 226, 160 Tenn. 197. 
Proximate cause 

Allegation that plaintiff was In¬ 
jured as proximate consequence of 
defendant's negligence sufficiently al¬ 
leged that such negligence proxi- 
mately caused injuries.—Saunders 
SyBtem Birmingham Co. v. Adams, 
117 So. 72, 217 Ala. 621, 61 A.L.R. 
1333. 

9. U.S.—Hudson v. Moonier, C.C.A. 
Mo., 94 F.2d 132, reversed on other 
grounds 58 S.Ct. 954, 304 U.S. 397, 
82 L.Ed. 1422, mandate conformed 
to 102 P.2d 96, certiorari denied 59 
S.Ct. 1037, 307 U.S. 639, 83 L.Ed. 
1520, and Fitch v. Moonier, 59 S. 


Ct. 1037, 307 U.S. 639, 83 L.Ed. 
1520. 

10b D.C—Charles System v. Juliano, 
66 F.2d 931, 62 App.D C. 283. 

11. Ky.—Owensboro Undertaking & 
Livery Ass’n v. Henderson, 115 S. 
W 2d 563, 273 Ky. 112. 

Bvldeucs held sufficient 

(1) In general. 

N.J.—McCashin v. Tanner, 145 A. 

632, 7 N.J.Misc. 401. 

Ohio.—Nead v. Barrs Rent-A-Car Co , 
36 N.E.2d 868, 67 Ohio App. 309. 

Pa—Lang v. Hanlon, 157 A. 788, 305 
Pa. 378, followed in 157 A. 790, two 
cases. 305 Pa. 385, and 157 A. 791, 
305 Pa. 385. 

(2) To warrant recovery. 

N.J —McCashin v. Tanner, supra. 
N.Y.—O’Brien v. Hendrick Hudson 
Garage, 295 N.Y.S. 686, 250 App. 
Div. 650. 

(3) To show proximate cause of 
injury.—Trusty v. Patterson, 149 A. 
717, 299 Pa. 469. 

Bvldeaoe held insufficient 

(1) In general. 

La.—Independence Indemnity Co. v. 
Carmical & Woodring, 127 So. 10. 
13 La.App. 64. 

Md.—Milestone System v. Gasior, 152 
A. 810, 160 Md. 131. 

Neb.—McWilliams v. Griffin, 273 N. 
W. 209, 132 Neb. 753, 110 A.L.R. 
1039. 

Tenn —Alexander v. Walker & 

Isaacs, 15 Tenn.App. 388. 

Wis.—Carroll v. Minneapolis Drive 
Yourself System, 239 N.W. 501, 206 
Wis. 287, followed in Koch v. Min¬ 
neapolis Drive Yourself System, 
239 N.W. 503, 206 Wis. 292. 

(2) To show knowledge of incom¬ 
petency of driver.—Saunders Drive- 
It-Yourself Co. v. Walker, 284 S.W. 
1088, 215 Ky. 267. 

(3) To show contributory negli¬ 
gence.—Baader v. Driverless Cars, 
120 So. 515, 10 La.App. 310. 
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19. Whin there is no conflicting 
evidence as to the competency of the 
hirer as a driver, the question of 
proximate cause of an injury result¬ 
ing from the operation of a rented 
car is for the court.—Hertz Driv- 
Ur-Self System of Colorado v. Hen¬ 
drickson, 121 P.2d 483, 109 Colo. 1. 
Evidence held insufficient to take- 
question to jury 

Or.—Eklof v. Waterston, 285 P. 201, 
132 Or. 479, 68 A L.R. 1002. 

Evidence held sufficient to take ques¬ 
tion to Jury 

Ky.—Owensboro Undertaking & Liv¬ 
ery Ass’n v. Henderson, 115 S.W.2d 
563, 273 Ky. 112. 

Mo.—Spelky v. Kissel-Sklles Co.^ 
App., 54 S.W.2d 761. 

Tex.—McCarthy v. Fifty-Fifty Auto- 
Livery, Civ.App., 16 S.W.2d 349. 

13. U.S.—Hudson v. Moonier, C.C A. 
Mo., 94 F.2d 132, reversed on other 
grounds 58 S.Ct. 954, 304 U.S. 397, 
82 L.Ed. 1422, mandate conformed 
to 102 F.2d 96, certiorari denied 69» 
S.Ct. 1037, 307 U.S. 639. 83 L.Ed. 
1520, and Fitch v. Moonier, 59 S.Ct. 
1037, 307 U.S. 639, 83 L Ed. 1620. 
Cal.—Owens v. Carmichael's U-Drive 
Autos, 2 P.2d 580, 116 Cal.App. 348. 
D.C.—Charles System v. Juliano, 66. 

F.2d 931, 62 App.D.C. 283. 

La—Anderson v. Driverless Cars,. 

124 So. 312, 11 La.App. 615. 

Va—U-Run-It Co. v. Merryman, 15k 
S.E. 664, 154 Va. 467. 

Questions held for Jury 

(1) Whether one letting a vehicle 
for hire made such simple and avail¬ 
able tests of its condition m its inr 
tended use would suggest to sensible 
and right-minded persons. 

Ala.—Saunders System Birmingham. 
Co. v. Adams, 117 So. 72, 217 Ala. 
621, 61 A.L.R. 1333. 

Mo.—Spelky v. Kissel-Sklles Co., 
App., 54 S.W.2d 761. 

Wis.—Carroll v. Minneapolis Drive 
Yourself System* 239 N.W. 601,. 206 
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der proper instructions from the court. 1 * In actions i cisions on the question, general rules apply with 
by third persons for injuries, according to the de- | respect to verdicts and findings. 1 * 

P. PILLING STATIONS 


§ 770. In General 

The business of conducting a gasoline filling and serv¬ 
ice station is subject to regulation by the state under Its 
police powers even though the business of selling gasoline 
Js not affected with the public interest. 

While the conduct of a gasoline filling and serv¬ 
ice station is a lawful business, as discussed infra 
§ 771, the state may, under its police power, regu¬ 
late such business. 16 However, the selling of gaso¬ 


line is not a business affected with a public inter¬ 
est, in the legal sense, 17 and a statute purporting 
to regulate such business cannot be supported as 
an exercise of the police power unless some rea¬ 
sonable connection with health, safety, morals, or 
the general welfare can be made to appear. 18 In 
construing statutes enacted in pursuance of such 
power, general rules and principles of statutory 


Wis. 287, followed in Koch v. Min¬ 
neapolis Drive Yourself System, 
239 N.W. 503, 206 Wis. 292. 

(2) Whether a driver furnished to 
the hirer of a vehicle was acting 
within the scope of his employment 
at the time of the injury.—Itowman 
v. Marler, 8 Tenn.Civ.App. 632. 

(3) Proximate cause of the injury. 
U.S.—Hudson v. Moonier, C C.A.Mo., 

94 F.2d 132, reversed on other 
grounds 58 S.Ct. 954, 304 US. 397, 
82 L Ed. 1422, mandate conformed 
to 102 F 2d 96, certiorari denied 59 
SCt. 1037, 307 US. 639, 83 L Ed 
1520, and Fitch v. Moonier, 59 S. 
Ct. 1037, 307 U.S. 639, 83 L Ed. 
1520. 

D C —Charles System v. Juliano, 66 
F 2d 931. 62 App D C. 283 
Mass —Mitchell v. Lonergan, 189 N. 
E 39, 285 Mass. 266. 

(4) Contributory negligence. 

TJ S—Hudson v. Moonier, C C A Mo , 
94 F 2d 132, reversed on other 
grounds 58 S.Ct. 954, 304 U S 397, 
82 L.Ed 1422, mandate conformed 
to 102 F.2d 96, certiorari denied 59 
S.Ct. 1037, 307 U.S. 639, 83 L.Ed 
1520, and Fitch v. Moonier, 59 S.Ct. 
1037, 807 US. 839, 83 L.Ed. 1*520. 
Md.—Milestone System v. Gasior, 152 
A. 810, 160 Md. 131. 

(5) Weight of particular testi¬ 
mony.—Charles System v. Juliano, 66 
F.2d 931, 62 App.Div. 283. 

14. Ala.—Saunders System Birming¬ 
ham Co. v. Adams, 117 So. 72, 217 
Ala. 621, 61 A.L.R. 1333. 

Xvldanoe held to warrant instruction. 
Mo.—Spelky v. Klsscl-Skiles Co., 
App., 54 S.W.2d 761. 

Instruction held not misleading' 

Mo.—Smyth v. Herts Driv-Ur-Self 
Stations, App., 93 S.W.2d 56. 

15. Minn.—Ferraro v. Taylor, 265 N. 
W. 829, 197 Minn. 5. 

Tex.—Crysel v. A. W. Fabra Auto 
Supply Co., Civ.App., 145 S.W.2d 
293. 

16. Mass.—Slome v. Godley, 28 N.E. 
2d 183, 304 Mass. 187. 

N.C.—Town of Wake Forest v. Med- 
lln. 154 S.B. 29, 199 N.C. 83. 


Power of state to declare filling sta¬ 
tion nuisance see infra S 772. 
Statutes requiring licenso or permit 
to construct or operate filling sta¬ 
tion see infra $ 776. 

State Are marshal was held author¬ 
ised to make exceptions to his rules 
regulating bulk gusoline storage sta¬ 
tions within city fire zone—City of 
Evansville, Ind, v. Gaseteria, Inc., 
C.C.A.Ind., 51 F 2d 232. 

17. U.S—Williams v. Standard Oil 
Co of Louisiana, Tenn . 49 S.Ct. 
115, 278 US. 235, 73 L Ed. 287, 60 
ALR. 596. 

Conn —State v. Miller, 12 A.2d 192, 
126 Conn. 373. 

18. Conn.—State v. Miller, supra. 
Statutes regulating price signs 

(1) A statute prohibiting a gaso¬ 
line station owner from displaying 
signs showing the sale price of gaso¬ 
line at any place other than on the 
face of the pumps has been held not 
to be a reasonable exercise of the 
police power. 

Conn.—State v. Miller, supra. 

N.J.—Regal Oil Co. v. State, 10 A.2d 
495, 123 N.J.Law 456. 

N.Y —People ex rel. Jones v. Mesti- 
chelli, Magistrates’ Court, 18 N.Y. 
S.2d 406. 

(2) It has been held that such 
statute could not be sustained on the 
theory that it prevented ruinous 
price wars between dealers and pre¬ 
vented fraud, since there was noth¬ 
ing which would make dealers in the 
sale of motor fuels any more im¬ 
mune from tense competition than 
other merchantmen, nor could it be 
sustained as preventing fraud and 
misrepresentation in industry.—-Re¬ 
gal Oil Co. v. State, supra. 

(3) However, it has also been held 
that such statute was not so lack¬ 
ing in support on any rational basis 
of fact that might reasonably be 
conceived to sustain It that it might 
be declared invalid.—Merit Oil Co. v. 
Director of Division of Necessaries 
of Life. 66 N.E.2d 529, 319 Mass. 301 
—Slome v. Godley, 23 N.E.2d 133, 
304 Mass. 187. 


(4) A similar statute making all 
price placards subject to the ap¬ 
proval of a state official and pro¬ 
hibiting the posting of placards not 
approved by such official, and con¬ 
taining a further provision prohibit¬ 
ing the changing of the price placard 
until it has been posted for a period 
of twenty-four hours except to meet 
a posted competitive price In that 
community, has been held valid.— 
State v. Woitha, 287 N W. 99, 227 
Iowa 1, 123 A.L R 884. 

(5) However, a provision prohibit¬ 
ing the changing of a price placard 
for a period of twenty-four hours 
after posting, without exception, has 
been held to be invalid as an arbi¬ 
trary interference with business.— 
Sperry & Hutchinson Co. v. McBride, 
30 N E 2d 269, 307 Mass. 408, 131 A. 
L.R. 1254. 

(6) Validity of municipal ordi¬ 
nances regulating price signs see in¬ 
fra $ 776. 

Rebates and discounts 

(1) A statutory provision that no 
premiums, rebates, allowances, con¬ 
cessions, prizes or other benefits 
should be given directly or Indirect¬ 
ly by any retail dealer so as to per¬ 
mit any purchaser to obtain motor 
fuel from such retail dealer at a 
net price lower than posted price ap¬ 
plicable at time of sale has been held 
invalid as an arbitrary interference 
with business and an Irrational and 
unnecessary restriction.—Sperry & 
Hutchinson Co. v. McBride, supra. 

(2) However, a statute regulating 
the posting of price placard and con¬ 
taining a provision that if any re¬ 
bate, discount, commission, or other 
concession is granted by distributors 
or persons engaged in the sale of 
motor fuel as will reduce the cost or 
price to any purchaser, the condi¬ 
tions, quantity, and amount of such 
rebate, discount, commission, or oth¬ 
er concession must be posted as part 
of the posted price, has been upheld 
as a whole without special reference 
to such provision.—State v. Woitha. 
287 N.W. 99. 227 Iowa 1. 123 A.L.R. 
884. 
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construction are applicable. 1 ® The fact that the 
particular phase of the business regulated is sub¬ 
ject to other provisions of the law does not affect 
the operation of the statute. 20 

Contract between state agency and owner. A 
filling station owner may, by a valid contract en¬ 
tered into with a state agency, bind himself to per¬ 
form certain acts with respect to the filling sta¬ 
tion. 21 

Definitions. A “public service gasoline filling sta¬ 
tion” has been defined as a place at which gaso¬ 
line, and usually oils, are stored and supplied, for 
a price, to the public in general, 22 notwithstanding 
tires and other accessories are not there sold or 
repairs to motor vehicles made, 23 and a “service 
station” has been said to mean in modern parlance 
a building from which gasoline and auto supplies 
are sold. 24 The term “motor vehicle service sta¬ 
tion” has been held to include a filling station, the 
business of which is confined to the selling of gas¬ 


oline, oil, and motor vehicle accessories, 26 and not 
to be limited to a garage or station where repairs 
on motor vehicles are made. 26 A filling station 
includes not only the house or building provided 
for storage of supplies for use and shelter of its 
operatives, but also includes the tanks, pumps, and 
other structures used in connection therewith, and 
the approaches and exits. 27 In ordinary speech a 
filling station is not referred to as a store or mer¬ 
cantile establishment where goods, wares, or mer¬ 
chandise are sold or offered for sale at retail. 28 

§ 771. As Lawful Business 

The conduct of a gasoline Ailing and service station 
Is a lawful business, and such station is not a nuisance 
per se, in either a business or a residential district, al¬ 
though It must be erected and conducted with due regard 
for the rights of others. 

The conduct of a gasoline filling and service sta¬ 
tion is a lawful business, 29 and such station is not 
a nuisance per se, 30 in either a business or a resi- 


19. Fraudulent sales 

(1) In determining the purpose of 
a statute the title thereof may be 
considered, and the purpose of a 
statute entitled an art to prevent 
fraud or misrepresentation in the 
sale of gasoline and providing that 
no person shall soil or advertise for 
sale any gasoline through any dis¬ 
pensing apparatus unless there is 
displayed on such dispensing appara¬ 
tus a sign showing the actual total 
price per gallon has been declared to 
be for the prevention of fraudulent 
sales of petroleum products and the 
protection of purchasers, and such 
statute has been held not to mani¬ 
fest a legislative intent to make the 
act of selling a genuine or advertised 
brand or grade of gasoline for less 
than the price posted on dispensing 
apparatus a crime, since the act is 
not a price-fixing statute, nor docs 
it interfere with the right of a gaso¬ 
line dealer to charge a different price 
for each successive sale of gasoline, 
or a price based on quantity of gaso¬ 
line purchased—Ex parte La Belle, 
98 P.2d 778, 37 Cal.App.2d 82. 

(2) So a similar statute regulating 
use by retail dealers in motor fuel 
of signs relating to price of such 
fuel has been construed as neither 
a price-fixing law nor a fair trade 
law, but rather as one designed to 
prevent fraud on purchasers in re¬ 
tail sale of gasoline as ordinarily 
carried on in filling stations.—Sperry 
& Hutchinson Co. v. McBride, 30 N. 
E.2d 269, 807 Mass. 408, 131 A.L.R. 
1264. 

80. Operation of statute regulating 

signs designating the price of motor 
fuel was not prevented by fact that 
maintenance of dealer's advertising 


signs was subject to other provisions 
>t law—Slome v. Godley, 23 N.E 2d 
133, 304 Mass 187. 

21. Owner not entitled to question 
agenoy's authority 

Filling station owner could not 
question authority of state agency to 
make contract requiring removal of 
pumps and related equipment of sta¬ 
tion from position near highway 
where he agreed to do so and accept¬ 
ed and retained consideration there¬ 
for.—State Highway Commission of 
Kansas v. Ames, 67 F 2d 17, 143 Kan. 
847. 

82. Pa—Carney v. Penn Oil Co., 140 
A. 133, 291 Ta. 371. 

23. Pa.—Carney v. Penn Oil Co., su¬ 
pra. 

84. Cal.—People v. rettinger, 271 P. 
132, 94 Cal.App. 227. 

25. N J.—Bauer v. Paterson Fire, 
etc., Comrs., 132 A. 615, 102 N.J. 
Law 235. 

“Drive-in service station" held in 

effect “motor vehicle service station." 
—Bauer v. Paterson Fire etc. Com'rs, 
supra. 

26. N.J.—Bauer v. Paterson Fire, 
etc., Comrs., supra. 

42 C.J. p 1307 note 34. 

87. Conn.—City of New Britain v. 
Kilbourne, 147 A. 124, 125, 109 

Conn. 422. 

28. Wis.—Wadhams Oil Co. v. State, 
245 N.W. 646, 210 Wis. 448, rehear¬ 
ing denied 246 N.W. 687, 210 Wis. 
448. 

89. Ala.—Milton v. Maples, 179 So. 
519, 235 Ala. 446—Maples v. Mil- 
ton, 168 So. 868, 232 Ala. 483. 

I Ga.—Wilson v. Evans Hotel Co., 4 
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S.E 2d 156. 188 Ga. 498. 124 AL.R. 
373. 

N C —Shuford v. Town of Waynes- 
ville, 198 SE. 585. 214 N C. 135 
Okl.—Magnolia Petroleum Co. v. City 
of Tonkawa, 114 P.2d 474, 3 89 Okl. 
125. 

Pa.—Sprout v. Levinson, 148 A. 511, 
298 Pa. 400. 

42 C J p 1304 note 66. 

Conducting a filling station, in ei¬ 
ther a business or a residence dis¬ 
trict, is a lawful business. 

Idaho.— Corpus Juris cited in Conti¬ 
nental Oil Co. v. City of Twin 
Falls. 286 P. 353. 358, 49 Idaho 89, 
followed in Independent School 
Dist. No. 1 of Twin Falls County 
v. Continental Oil Co., 286 P. 360, 
49 Idaho 109. 

N.Y.—Sherman v. Levingston, 128 N. 
Y.S. 681. 

Selling gasoline is a lawful busi¬ 
ness.—State v. Miller, 12 A.2d 192, 
126 Conn. 373. 

30. U.S —Hensley v. Cities Service 
Oil Co., D.C.Okl., 58 F.2d 347— 
Hazlett v. Marland Refining Co. of 
Ponca City, C.C.A.Kan., 30 F.2d 
808. 

Ala.—Milton v. Maples, 179 So. 519, 
235 Ala. 446—Maples v. Milton, 168 
So. 868, 232 Ala. 483—Leary v. 
Adams, 147 So. 891, 226 Ala. 472— 
Bloch v. McCown, 135 So. 633, 228 
Ala. 348—Fletcher v. Barnard, 133 
So. 29, 222 Ala. 380—City of Tus¬ 
caloosa v. Standard Oil Co. of Ken¬ 
tucky, 130 So. 186, 221 Ala. 670— 
Bloch v. McCown. 123 So. 213, 219 
Ala. 656—Gillette v. Tyson, 122 So. 
830, 219 Ala. 511, followed In Gil¬ 
lette v. Firestone Tire & Rubber 
Co., 122 So. 831, 219 Ala. 513. 
Ark.—Clark ▼. Hunt, 95 S.W.2d 553. 
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dential district.* 1 It must be erected and conducted, 1 according to the judicial decisions on the question, 


192 Ark. 8(5—-Moore v. Wallla, 88 
S.W.2d 1U1, 191 Ark. 551. 

Cal.—Nagel v. Dorrington, 262 P. 
718. 202 Cal. 698. 

Fla.—Mercer v. Keynton. 163 So. 411. 
121 Fla. 87. 

Ga.—Rushing v. Thigpen. 37 S E.2d 
180, 200 Ga. 313—Cooley v. Enzor, 
9 SE.2d 277, 190 Ga. 290—Wilson 
v. Evans Hotel Co., 4 S E 2d 155, 
188 Ga. 498, 124 A.L.R. 373—City 
of Ilawkinsvllle v. Williams, 195 
S.E. 162. 185 Ga. 396—Wofford Oil 
Co. of Georgia v. David. 183 S.E. 
808, 181 Ga. 639—Atlantic Refin¬ 
ing Co. v. Farrar. 155 S E 327, 171 
Ga. 371—Howell v. Board of 
Com’rs for City of Quitman, 149 S. 
E. 779, 169 Ga. 74—Wooten v. 

Smith, 145 SE. 446, 167 Ga. 256— 
Thompson v. Texas Co., 143 S E. 
376, 166 Ga. 315—Standard Oil Co. 
v. Kahn. 141 S E. 643, 165 Ga 575. 

Idaho — Corpus Juris cited In Con¬ 
tinental Oil Co. v. City of Twin 
Falls, 286 P. 353. 358. 49 Idaho 89, 
followed in Independent School 
Dist No. 1 of Twin Falls County v. 
Continental Oil Co, 286 P. 360, 49 
Idaho 109. 

Ill.—People ex rel. Terp v Washing¬ 
tonian Home of Chicago. 198 N.E. 
721. 361 Ill 522—Irvmg-Austin 

Bldg Corporation v Village Home¬ 
builders. 37 N E 2d 927. 312 111 App 
179—Mitchell v. Wengelewski, 259 
Ill App. 438—Continental Illinois 
Bank & Trust Co. v. Standard Oil 
Co. of Indiana, 257 Ill.App. 425. 

Ind —Griffin v. Hubbell, 11 N E 2d 
136, 212 Ind. 684 

Iowa—Ycanos v. Skelly Oil Co., 263 
NW 834, 220 Iowa 1317. 

Kan.—-Julian v Golden Rule Oil Co., 
21 2 1\ 884, 112 Kan. 671. 

Ky.—Glenmore Distilleries Co. v. 
Fiorella, 117 S.W.2d 173, 273 Ky. 
549—Standard Oil Co v. City of 
Bowling Green, 50 S W.2d 960, 244 
Ky. 362, 86 A.L.R. 648—Kirkwood 
Bros. v. City of Madisonville, 18 S 
W.2d 951, 230 Ky. 104—Indian Re¬ 
fining Co. v. Berry, 10 S.W.2d 630, 
226 Ky. 123—Slaughter v. Post, 282 
S.W. 1091, 214 Ky. 175. 

Md.—Mayor and Council of Poco- 
moke City v. Standard Oil Co. of 
New Jersey, 169 A. 902, 162 Md. 
368—Smith v. Standard Oil Co. of 
New Jersey, 130 A. 181, 149 Md. 
61. 

Mich.—Sandenburgh v. Michigamme 
Oil Co., 228 N.W. 707, 249 Mich. 
372. 

Miss.—Gulf Refining Co. v. City of 
Laurel, 192 So. 1. 187 Miss. 119. 

Mo.—Greene v. Spinning, App., 48 S. 
W.2d 51. 

N.Y.—Coley v. Campbell, 215 N.Y.S. 
679. 126 Mlsc. 869. 

N.C.—Shuford v. Town of Waynes- 
vllle, 198 S.E. 585, 214 N.C. 135— 
Holton v. Northwestern Oil Co., 161 


S.E. 391. 201 N.C. 744—State ▼. 
Moye, 156 S.E. 130, 200 N.C. 11, 
appeal dismissed Moye v. State of 
North Carolina, 51 S Ct. 653, 283 

U. S. 810, 75 LEd. 1428—MacRae v. 
City of Fayetteville, 150 S.E. 810, 
198 N.C. 51. 

Ohio.—Powell v. Craig, 148 N.E. 607, 
113 Ohio 245. 

Okl.—Bell v. Brockman, 126 P.2d 78, 
190 Okl. 583—Magnolia Petroleum 
Co. v. City of Tonkawa, 114 P.2d 
474, 189 Okl 125—Weaver v. Bish¬ 
op, 52 P.2d 853, 174 Okl. 492—Mag¬ 
nolia Petroleum Co. v. Wright, 254 
P. 41, 124 Okl. 55. 

Pa.—Thomas v. Dougherty, 190 A. 
886, 325 Pa. 525—Calvary Presby¬ 
terian Church of Highland Park v. 
Jones, 186 A. 267, 322 Pa. 77- 
Franklin St. M. E. Church of 
Johnstown v. Crystal Oil & Gas 
Co., 163 A. 910, 309 Pa. 357—Car¬ 
ney v. Penn Oil Co., 140 A. 133, 
291 Pa. 371—Hunter v Zug, Com. 
PI.. 44 DauphCo. 132—Glas v. 
Baldwin, Com.PI., 19 Eiie Co. 411 
-—Zion Bethel of Church of God 

V. Atlantic Refining Co, Com PI., 
45 Lanc.L Rev. 621—Eiletiberger v. 
Mikels, Com PI., 2 Monroe L.R. 45, 
33 Mun L.R. 75 

Tenn.—White v. Gulf Refining Co., 2 
S W.2d 414. 156 Tenn 474 
Tex.—Lombardo v. City of Dallas. 73 
S.W.2d 475, 124 Tex 1—City of 
Texarkana v. Mabry, Civ.App., 94 
SW.2d 871, error dismissed—City 
of Austin v. Nelson, Civ App., 46 
S.W.2d 692—Scott v. Champion 
Bldg. Co. Civ App., 28 S.W.2d 178 
—City of San Antonio v. Robert 
Thompson & Co, Civ.App., 23 S. 
W 2d 7‘>6, ease dismissed as moot 
Robert Thompson & Co. v City of 
San Antonio, Com.App., 38 S.W.2d 
784—Gulf Refining Co. v. Dishroon, 
Civ.App.. 13 S W.2d 230. 

Utah.—Smith v. Barrett, 20 P.2d 864, 
81 Utah 522. 

Vt—Chamberlin v. Hatch, 15 A.2d 
586, 111 Vt. 317. 

Va.—Daniel v. Kosh, 4 S.E.2d 381, 
173 Va. 352. 

W.Va.— Corpus Juris cited la Central 
Nat. Bank of Buckhannon v. City 
of Buckhannon, 188 S.E. 661, 662, 
118 W.Va. 26. 

Wis.—State ex rel. City of Algoma v. 
Peterson, 2 N.W.2d 253, 239 Wis. 
599. 

42 C.J. p 1304 note 68. 

Properly constructed gasoline stor¬ 
age tanks to be used in wholesale or 
retail sale or distribution of gaso¬ 
line are not nuisances per se.—Glen¬ 
more Distilleries Co. v. Fiorella, 117 
S.W. 2d 173, 273 Ky. 649. 

3X. Ala.—Milton v. Maples, 179 So. 
519, 235 Ala. 446—Maples v. Mil- 
ton, 168 So. 868, 232 Ala. 483— 
Leary v. Adams, 147 So. 391, 226 
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Ala. 472—Fletcher v. Barnard, 133 
So. 29, 222 Ala. 380—City of Tusca¬ 
loosa v. Standard Oil Co. of Ken¬ 
tucky, 130 So. 186, 221 Ala. 670— 
Gillette v. Tyson. 122 So. 830, 219 
Ala. 511, followed in Gillette v. 
Firestone Tire & Rubber Co., 122 
So. 831, 219 Ala. 513. 

Ga—Rushing v. Thigpen, 37 S E 2d 
180, 200 Ga. 313—Cooley v. Enzor, 
9 S E 2d 277, 190 Ga. 290—Wilson 
v. Evans Hotel Co., 4 S.E.2d 155, 
188 Ga. 498. 124 A.L R. 373. 

Mo.—Green v. Spinning, App., 48 S. 

W.2d 51. 

N.Y.—Sherman v. Levingston, 128 N. 
Y.S. 581. 

N C.—MacRae v. City of Fayetteville, 
150 S.E. 810, 198 N.C. 61. 

Tex.—Continental Oil Co. v. City of 
Wichita Falls, Com App., 42 S W. 
2d 236, certified questions answered 
1 S.W.2d 696. 117 Tex 256—City of 
Austin v. Nelson, Civ.App., 45 S.W. 
2d 692. 

Vt.—Chamberlin v. Hatch, 15 A. 2d 
686, 111 Vt. 317. 

In Penurylvania 

(1) A public gasoline filling sta¬ 
tion is not a nuisance per se if con¬ 
ducted in a commercial neighborhood. 
—Bortz v. Troth, 69 A.2d 93. 359 Pa. 
326—Franklin St. M. E. Church of 
Johnstown v. Crystal Oil & Gas Co., 
163 A. 910, 309 Pa. 357—Sprout v. 
Levinson, 148 A. 611, 298 Fa. 400— 
Staples v. Suburban Co., Com.Pl., 64 
Montg.Co. 174 

(2) Such a filling station, however, 

from the mere fact of operation, be¬ 
comes a nuisance if conducted in a 
residential neighborhood—Bortz v. 
Troth, supra— Pennell v. Kennedy, 12 
A. 2d 54, 338 Pa. 285—Thomas v. 

Dougherty, 190 A. 886, 325 Pa. 525- 
Calvary Presbyterian Church of 
Highland Park v. Jones, 185 A. 267, 
322 Pa. 77—Franklin St. M. E. 
Church of Johnstown v. Crystal Oil 
& Gas Co.. 163 A. 910, 309 Pa. 357- 
Appeal of Goodman, 156 A. 309, 305 
Pa. 55—Appeal of Perrin, 156 A. 305, 
305 Pa. 42, 79 A L.R. 912—Long v. 
Firestone Tire & Rubber Co., 154 A. 
364, 303 Ta. 208—Sprout v. Levinson, 
148 A. 511, 298 Pa. 400—Burke v. 
Hollinger, 146 A. 115, 296 Pa. 510— 
Carney v. Penn Oil Co., 140 A. 133, 
291 l*a. 371—Hunter v. Zug, Com.Pl, 
44 Dauph.Co. 132—Glas v. Baldwin, 
Com PI., 19 Erie Co. 411—Bortz v. 
Troth, Com.Pl.. 10 Fay.L.J. 84—Zion 
Bethel of Church of God v. Atlantic 
Refining Co., Com PI, 45 Lane Rev. 
621—Ellenberger v. Mikels, Com.Pl., 
2 Monroe L.R. 45, 33 Mun.L.R. 75. 

(3) In determining whether the 
neighborhood is residential, the test 
to be applied is the location and sur¬ 
roundings of the immediate neighbor¬ 
hood and not remote districts.— 
Thomas v. Dougherty, 190 A. 886, 325 
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however, with due regard for the rights of others,* 2 
although in the absence of restrictive covenants 
or statutes or ordinances it would seem that no 
objection can be made by any person or by a mu¬ 
nicipality to its erection or maintenance, as long 
as it is conducted in a proper and safe manner. 33 
It has also been held that the storage of gasoline 
in reasonable quantities at a filling station is not 
such an unnatural gathering of a dangerous agen¬ 
cy as to render the owner prima facie answerable 
for all damages which are the natural consequence 
of its escape, regardless of his negligence. 34 


§ 772. , As Nuisance 

A filling station may be eo erected, eonducted, or 
operated as to be In fact or per aecldens a public or 
private nuisance; whether or not it la a nuisance de¬ 
pends on the facts and circumstances of the case. 

A filling station, although not a nuisance per se r 
as discussed supra § 771, may be so erected, con¬ 
ducted, or operated as to be, in fact or per accidens, 
a public or private nuisance. 35 Whether it is a 
nuisance per accidens depends on the facts and 
circumstances of the case, 36 including location and 


Pa. 625—Calvary Presbyterian 
Church of Highland Park v. Jones. 
186 A. 267, 322 Pa. 77—White v. Old 
Tork Road Country Club, 178 A. 3, 
318 Pa. 346, remanded for rehearing 
on reargument 179 A. 434, 318 Pa. 569 
—Long v. Firestone Tire & Rubber 
Co., 154 A. 364, 303 Pa. 208—Burke v. 
Hollinger, 146 A. 115, 296 Pa. 510- 
Hunter v. Zug. Com.Pl., 44 Dauph.Co. 
132—Glas v. Baldwin, Com.Pl., 19 
Brie Co. 411—Bortz v. Troth. Com. 
PL. 10 Fay.L.J. 84—Zion Bethel of 
Church of God v. Atlantic Refining 
Co., Com.PL, 45 Lanc.L Rev. 621— 
Bilenberger v. Mikels, Com.Pl., 2 
Monroe L.R. 45, 33 Mun.L.R. 75. 

(4) A neighborhood almost exclu¬ 
sively residential is not deprived of 
that character merely because there 
are a few community stores or other 
like buildings therein —Calvary 
Presbyterian Church of Highland 
Park v. Jones, 185 A. 267, 322 Pa. 
77—Burke v. Hollinger, 146 A. 115, 
296 Pa. 610—Atherholt v. De Muth, 
14 Pa.Dist. & Co. 573—Eilenberger v. 
Mikels, supra. 

(6) Conversely, a neighborhood al¬ 
most exclusively commercial is not 
deprived of that character merely be¬ 
cause there are a few residences or 
other noncommercial buildings there¬ 
in.—Franklin St. M. E. Church of 
Johnstown v. Crystal Oil & Gas Co., 
163 A. 910, 309 Pa. 357. 

(6) In small cities and boroughs 
the courts should take cognizance of 
the fact that business and residence 
closely interlock, and, in determining 
the residential character of a local¬ 
ity, should be especially careful to 
preserve home dwellers from unnec¬ 
essary intrusion of business.—Rich¬ 
ard v. Weiser, 198 A. 29, 329 Pa. 203 
—Burke v. Hollinger, supra. 

(7) In determining whether the 
neighborhood is residential or com¬ 
mercial, a zoning ordinance is not, by 
Itself, conclusive.—White v. Old 
Tork Road Country Club, 178 A. 3, 
818 Pa. 346, remanded for rehearing 
179 A. 434, 818 Pa. 569—Appeal of 
Goodman, 156 A* 309, 805 Pa. 66—Ap¬ 
peal of Perrin, 156 A. 305, 805 Pa. 42, 
79 A.L.R. 912. 

(8) However, a zoning ordinance 


placing the property in question in a 
commercial or business district and 
permitting the erection of a gaso¬ 
line station thereon Bhould be consid¬ 
ered by the courts as an aid in deter¬ 
mining the substantive question.— 
White v. Old York Road Country 
Club, 185 A. 316, 322 Pa. 147—Walker 
v. Delaware County Trust Co., 171 A. 
468, 314 Pa. 267—Appeal of Perrin, 
supra. 

(9) Such zoning ordinance togeth¬ 
er with the fact that property on 
which a proposed filling station is to 
be erected was already devoted to a 
commercial use of only slightly dif¬ 
ferent character may require the con¬ 
clusion that the proposed filling sta¬ 
tion is not an abatable nuisance, even 
though the property is in a neighbor¬ 
hood where the greater per cent of 
property is devoted to residential 
uses —Walker v. Delaware County 
Trust Co., supra. 

32. Ill.—‘Mitchell V. Wengelewski, 
259 Ill.App. 438. 

Pa.—Sprout v. Levinson, 148 A. 611, 
298 Pa. 400. 

Ordinance requiring frontage coxu 

sente 

Failure to obtain consent of adjoin¬ 
ing property owners to Installation 
of gasoline tanks, as required by or¬ 
dinance, has been held to afford 
ground for objection and for injunc¬ 
tion against installation of tanks and 
removal of those Installed.—Mitchell 
v. Wengelewski, 259 Ill.App. 438. 

33. U.S.—Hensley v. Cities Service 
Oil Co., D.C.Okl., 58 F.2d 347. 

Cal.—Nagel v. Dorrington, 262 P. 718, 
202 Cal. 698. 

Ill.—Continental Illinois Bank & 
Trust Co. v. Standard Oil Co, of 
Indiana, 257 Ill.App. 425. 

Miss.—Morris v. City of Columbia, 
186 So. 292, 184 Miss. 342. 

Wis.—State ex rel. City of Algoma v. 
Peterson, 2 N.W.2d 253, 239 Wis. 
599. 

42 C.J. p 1304 note 70. 

Oharaoter of oocupautf location 
Fact that intended occupant of pro¬ 
posed building and filling station was 
a bootlegger and syphilitic did not 
bar owner of lot from erecting build¬ 
ing and filling station; nor did fact 

922 


that lot on which proposed filling sta¬ 
tion and caf6 were to be erected was 
close to school building bar land- 
owner.—Morris v. City of Columbia, 
186 So. 292, 184 Miss. 342. 

34. Mo—Greene v. Spinning, App.» 
48 S.W.2d 51. 

35. U.S.—Cities Service Oil Co. v. 
Roberts, C.C.A.Okl., 62 F.2d 679. 

Ala.—Milton v. Maples, 179 So. 619, 
235 Ala. 446—Maples v. Milton, 168 
So. 868, 232 Ala. 483—Leary v. 
Adams, 147 So. 391, 226 Ala. 472— 
Fletcher v. Barnard, 133 So. 29, 
222 Ala. 380—City of Tuscaloosa v. 
Standard Oil Co. of Kentucky, 130 
So. 186, 221 Ala. 670—Bloch v. Mc- 
Cown, 123 So. 213, 219 Ala. «56. 
Ark—Clark v. Hunt, 95 S.W.2d 658. 
192 Ark. 865—City of Ft. Smith v. 
Norris, 10 S.W.2d 861. 178 Ark. 
399. 

Ga—Rushing v. Thigpen, 37 S.E.2d 
180, 200 Ga. 313—Standard Oil Co. 
v. Kahn, 141 S.E. 643, 165 Ga. 575. 
Ill.—Munie v. Millner, 245 Ill.App. 
257. 

Ky.—Indian Refining Co. v. Berry, 10 

5. W.2d 630, 226 Ky. 123. 

Miss.—National Refining Co. v. Bat- 
te, 100 So. 388, 135 Miss. 819. 

Mo—Greene v. Spinning, App., 48 S. 
W.2d 61. 

N.C.—State v. Moye, 156 S K. 130. 200 
N.C. 11, appeal dismissed Moye v. 
State of North Carolina, 51 S.Ct. 
653, 283 U S. 810, 75 L.Ed. 1428- 
Town of Wake Forest v. Medlln, 
154 S E. 29, 199 N.C. 83. 

Okl.—Bell v. Brockman, 126 P.2d 78, 
190 Okl. 683—Weaver v. Bishop, 
62 P.2d 853, 174 Okl. 492—Magnolia 
Petroleum Co. v. Wright, 264 P. 41, 
124 Okl. 55. 

Pa.—Sprout v. Levinson, 148 A. 511, 
298 Pa. 400. 

Tex.—City of Texarkana v. Mabry, 
Civ.App., 94 S.W.2d 871, error dis¬ 
missed. 

Utah.—Smith ▼. Barrett, 20 P.2d 864, 
81 Utah 522. 

36. U.S.—Cities Service Oil Co. v. 
Roberts. C.C.A.Okl., 62 F.2d 679. 

Ala.—Bloch v. McCown, 123 So. 213, 
219 Ala. 656. 

Ga.—Standard Oil Co. v. Kahn, 141 

6. B. 648, 165 Ga, 575. 
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surroundings of the filling station, 87 the manner 
in which it is constructed 38 or operated, 89 and 
whether it does in fact annoy, injure, or endanger 
the comfort, repose, health, or safety of others. 40 
A filling station will not be considered a nuisance 
merely because it is so arranged that motorists en¬ 
tering or leaving it may or are required to drive 
their vehicles across the sidewalk 41 or are tempted 
to violate traffic regulations, 42 or because of in- 


§ 772 

dependent violations of law occurring on the prem¬ 
ises, 43 or because the owner is of bad moral charac¬ 
ter; 44 nor will it be considered a nuisance be¬ 
cause it is conducted at night, 46 or because it con¬ 
stitutes, in a degree, a fire or explosion hazard, 46 
or because of injuries and inconveniences to near¬ 
by residents, such as noises and odors, which result 
ordinarily and from necessity in the conduct of 
the business, 47 especially where it is in a predom- 


Okl.—McPherson v. First Presbyteri¬ 
an Church of Woodward, 248 P. 
561, 120 Okl. 40, 51 A.L.R. 1215. 
Tex.—Continental Oil Co. v. Berry, 
Civ.App., 62 S.W.2d 953, error re¬ 
fused. 

Wis.—State ex rel. City of Algoma v. 
Peterson, 2 N.W.2d 253, 239 Wis. 
599. 

37. Ala.—McCraney v. City of 

Leeds. 194 So. 151, 239 Ala. 143—- 
Milton v. Maples. 179 So. 519, 235 
Ala. 446—Maples v. Milton, 168 So. 
8*68, 232 Ala. 483—Leary v. Adams, 
147 So. 391. 226 Ala. 472—Fletcher 
v. Barnard, 133 So. 29, 222 Ala. 
380—Bloch V. McCown, 123 So. 213, 
219 Ala. 656. 

Ky.—Standard Oil Co. v. City of 
Bowling Green, 50 SW.2d 960. 244 
Ky. 362, 86 A.L.R. 648. 

Mo.—Greene v. Spinning, App., 48 S. 
W.2d 51. 

N.C—State v. Moye, 156 S.E 130. 
200 N.C. 11, appeal dismissed Moye 
v. State of North Carolina, 51 S. 
Ct. 653, 283 U.S. 810, 75 L Ed. 1428 
—Town of Wake Forest v. Medlin, 
164 S.E. 29. 199 N.C. 83. 

Okl.—Weaver v. Bishop. 52 P.2d 853, 
174 Okl. 492—McPherson v. Wood¬ 
ward First Presb. Church, 248 P. 
561, 120 Okl. 40. 

Wis —State ex rel. City of Algoma v. 
Peterson, 2 N.W.2d 253, 239 Wis. 
699. 

Other stations In immediate locality 

A filling station may not be said 
to be a nuisance when there are oth¬ 
er such stations within a short dis¬ 
tance of it and numerous others in 
the immediate locality.—Coley v. 
Campbell, 215 N.Y.S. 679, 126 Misc. 
869. 

At prohibited looatioa 

Gasoline station, when erected and 
maintained at place prohibited by 
reasonable regulatory ordinance, may 
be considered nuisance.—Lombardo 
v. City of Dallas, 73 S.W.2d 475, 124 
Tex. 1—Scott v. Champion Bldg. Co., 
Tex.Clv.App., 28 S.W.2d 178. 

Station held not nnisanoe, in view 
of the character of the vicinity.— 
Fletcher v. Barnard, 133 So. 29, 222 
Ala. 380. 

aosIdontUi or oommoroial district 

(1) "What might be regarded as a 
nuisance in a purely residential dis¬ 
trict might be looked upon as a nec¬ 
essary and useful convenience in a 


district given over to commercial 
pursuits and places for public gath- 
ings.’’—Hazlett v. Marland Refining 
Co. of Ponca City, C.C.A.Kan., 30 F. 
2d 808, 810. 

(2) Erection of modern gasoline 
station in residential district was a 
nuisance.—Cities Service Oil Co. v. 
Roberts, C.C.A.Okl., 62 F.2d 579. 

(3) On the other hand, it has been 
held that where property is zoned 
for commercial use, including opera¬ 
tion of filling station, and permit is 
duly Issued for construction of sta¬ 
tion, erection thereof may not be en¬ 
joined as nuisance, in absence of 
showing that filling station was be¬ 
ing either improperly erected or that 
it would be negligently or improperly 
conducted, and fact that property 
owners improved part of area for res¬ 
idence purposes and desired that 
such area should so remain, errone¬ 
ously assuming that district was re¬ 
stricted for residence purposes, did 
not entitle them to injunctive relief. 
—Weaver v. Bishop, 52 P.2d 853, 174 
Okl. 492. 

(4) Filling station in residential 
district as not constituting nuisance 
per se see supra 8 771. 

38. Okl.—Bell v. Brockman, 126 P. 
2d 78, 190 Okl. 583—Weaver v. 
Bishop, 52 T.2d 853, 174 Okl. 492. 

Or.—McGowan v. City of Burns, 137 
P.2d 994, 172 Or. 63. 

39. Ark—City of Ft. Smith v. Nor¬ 
ris, 10 S.W.2d 861, 178 Ark. 399. 

Ga.—Wilson v. Evans Hotel Co., 4 S. 
E.2d 155, 188 Go. 498, 124 A.L.R. 
373. 

Mo.—Greene v. Spinning, App., 48 S. 
W.2d 51. 

N.C.—Town of Wake Forest v. Med¬ 
lin, 154 S.E. 29, 199 N.C. 83. 

Okl.—Bell v. Brockman, 126 P.2d 78, 
190 Okl. 583—Weaver v. Bishop, 52 
P.2d 853, 174 Okl. 492—McPherson 
v. Woodward First Presb. Church, 
248 P. 561, 120 Okl. 40. 

40. Okl.—McPherson v. Woodward 
First Presb. Church, supra. 

41. Fla.—Ficht v. McMullen, 195 So. 
610, 142 Fla. 638. 

Ga.—Howell v. Board of Com’rs for 
City of Quitman, 149 S.E. 779, 169 
Ga. 74. 

42 C.J. p 1304 note 69. 

42 . Fla.—Ficht v. McMullen, 195 So. 
610, 142 Fla. 638. 
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43. N.C.—Holton v. Northwestern 
Oil Co., 161 S.E. 391, 201 N.C. 744. 

44. Ga.—Cooley v. Enzor, 9 S E 2d 
277, 190 Ga. 290. 

45. Ga—Wilson v. Evans Hotel Co., 
4 S.E.2d 155, 188 Ga. 498, 124 A.L. 

R. 373. 

Ill.—Munie v. Millner, 245 Ill.App. 
257. 

N.Y.—Messina v. Scarlata, 26 N.Y.S. 
2d 594, affirmed 26 N.Y.S.2d 597, 
261 App.Div. 875. 

Pact that lights at night on station 
interfered with enjoyment of adjoin¬ 
ing dwelling house furnished no 
grounds for restraint of use —Sprout 
v. Levinson, 148 A. 511, 298 Ta. 400. 

48. Mo.—Greene V. Spinning, App., 
48 S.W.2d 51. 

47. Ga—Cooley v. Enzor, 9 S.E.2d 
277, 190 Ga. 290—Wilson v. Evans 
Hotel Co, 4 S.E.2d 155, 188 Ga. 
498, 124 A.L R 373—Thompson V. 
Texas Co., 143 S.E. 376, 166 Ga. 315 
—Standard Oil Co. v. Kahn, 141 S. 
E. 643, 165 Ga. 675. 

Ill.—Continental Illinois Bank & 
Trust Co. v. Standard Oil Co. of 
Indiana, 257 Ill.App. 425. 

Iowa.—Yeanos v. Skelly Oil Co., 263 
N.W. 834, 220 Iowa 1317. 

Ky.—Indian Refining Co. v. Berry, 10 

S. W 2d 630, 226 Ky. 123. 

Mo.—Greene v. Spinning, App., 48 S. 
W.2d 51. 

N.Y—Messina v. Scarlata, 26 N.Y.S. 
2d 594, afilrmed 26 N.Y.S.2d 597, 
261 App.Div. 875. 

N.C.—Holton v. Northwestern Oil 
Co, 161 SE. 391, 201 N.C. 744. 
Ohio—Powell v. Craig, 148 N.E. 607, 
113 Ohio 245. 

T^ex.—Continental Oil Co. v. City of 
Wichita Falls, Com.App., 42 S.W. 
2d 236, certified questions an¬ 
swered, Com.App.,* 1 S.W. 2d 596, 
117 Tex. 256. 

Va—Daniel v. Kosh, 4 S.E.2d 881, 
173 Va. 362. 

42 C.J. p 1305 note 74. 

Depreciation, in value of property 
(1) The mere fact of the deprecia¬ 
tion in the value of the surrounding 
property does not operate to make 
the filling station a nuisance. 

Ala.—Milton v. Maples, 179 So. 519, 
235 Ala. 446. 

Mo.—Greene v. Spinning, App., 48 S. 
W.2d 51. 

42 C.J. p 1305 note 74 [a]. 
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inately business or commercial district, 48 or one 
that is not exclusively residential, 49 or where the 
business is licensed by the proper authorities. 50 
However, it has been held that the operation of 
a filling station in a strictly residential section, 51 
or near to a church, 52 where unusual noise created 
by the starting and stopping of motor vehicles caus¬ 
es disturbance and annoyance, and where there is 
no public necessity for such a station, is a nuisance, 
as is a station so arranged as to cause the head¬ 
lights of motor vehicles using it to shine into and 
upon the dwelling of another person. 53 The use 
of a motor vehicle emitting sparks and flames in 
a building in which are stored gasoline and oil, 
the floor of which is saturated therewith, and near 
tanks containing large quantities of gasoline, has 
been held to be a nuisance, 54 but the storage of a 
large quantity of gasoline at a filling station is not 
a nuisance where it is properly protected against 
danger of ignition and it is reasonably isolated from 
places frequented by human beings. 55 

Power of state or municipality to declare nui¬ 
sance. It is within the power of the state, 56 and 
of municipalities under appropriate grants of pow¬ 
er, 57 to declare that, under particular circumstanc¬ 
es and in particular localities, it shall be a nuisance 
in law and in fact to operate a filling station, pro¬ 


vided such power is not exercised arbitrarily or 
with unjust discrimination, 

§ 773, -Relief 

a. Persons entitled to relief 

b. Remedies 

a. Persons Entitled to Relief 

The state or a subdivision thereof may, through Its 
duly authorized agent or official, proceed In equity on be- 
half of the public to abate or enjoin the construction or 
operation of a gasoline filling station as a public nuisance, 
and a private individual who suffers damage separata 
and apart from that Buffered by the general public has 
the right to sue for the abatement of a filling station as 
a private nuisance. 

The state or a subdivision thereof may, through 
its duly authorized agent or official, proceed in equi¬ 
ty in behalf of the public to abate or enjoin the 
construction or operation of a gasoline filling sta¬ 
tion as a public nuisance, 58 but not as a private nui¬ 
sance. 59 A private individual, on the other hand, 
may not as a member of the general public, and 
without showing special facts which are not equal¬ 
ly applicable to other property owners of the dis¬ 
trict or the public generally, secure equitable re¬ 
lief against the owner or operator of a gasoline 
filling station. 160 One who suffers damage separate 
and apart from that suffered by the general public 


(2) So, the fact that the surround¬ 
ing property is made less valuable 
for residential purpose does not ren¬ 
der filling station a nuisance.—Con¬ 
tinental Oil Co. v. City of Wichita 
Falls, Com.App., 42 S.W.2d 236, cer¬ 
tified questions answered, Com App., 
1 S.W.2d 696. 117 Tex. 256. 

48. U.S.—Hazlett v. Marland Refin¬ 
ing Co. of Ponca City, C.C A-Kan., 
30 F.2d 808. 

Okl.—Weaver v. Bishop, 62 P.2d 853, 
174 Okl. 492. 

Pa.—Franklin St. M. E. Church of 
Johnstown v. Crystal Oil & Gas 
Co., 163 A. 910, 309 Ta. 357—Sprout 
v. Levinson, 148 A. 511, 298 Pa. 
400. 

49. Ala.—Milton v. Maples, 179 So. 
519, 235 Ala. 446. 

Okl.—Bell v. Brockman, 126 P.2d 78, 
190 Okl. 583. 

53. Ala.—Milton v. Maples, 179 So. 
519, 235 Ala. 446. 

Mass.—Czapski v. Sun Oil Co., 21 N. 

E.2d 230. 303 Mass. 186. 

N.C.—Holton v. Northwestern Oil 
Co., 161 S.E. 391, 201 N.C. 744. 

51. Ark.—Huddleston v. Burnett, 
287 S.W. 1013, 172 Ark. 216. 

Erection or operation of filling sta¬ 
tion in residential section as not 
constituting nuisance per se see 
supra | 771. 

52. Okl.— McPherson v. First Pres¬ 


byterian Church of Woodward, 248 
P. 561. 120 Okl. 40, 61 A.L R. 1215. 

53. Miss.—National Refining Co. v. 
Batte. 100 So. 388, 135 Miss. 819. 

Mo—Greene v. Spinning, App., 48 S. 
W.2d 61. 

54. Mo.—Buchholz v. Standard Oil 
Co., 244 SW. 973, 211 Mo.App. 397. 

55. Mo.—Buchholz v. Standard Oil 
Co., supra 

56. U.S.—Texas Co. v. City of Tam¬ 
pa, CC.A.Fla., 100 F.2d 347. 

N.C.—Wake Forest v. Medlin, 154 S. 
E. 29, 199 N.C. 83. 

57. Miss.—Gulf Refining Co. v. City 
of Laurel, 192 So. 1, 187 Miss. 119. 

58. Ga.—Webb v. Alexander, 43 S.E. 
2d 668, 202 Ga. 436. 

Bight of municipality 

Under statute providing that an 
action may be commenced to enjoin a 
public nuisance in the name of the 
state by the attorney general upon 
his own Information or on the rela¬ 
tion of a private individual who first 
obtains leave therefor from the court, 
it has been held that a municipality 
is not a private individual, and a mu¬ 
nicipality failing to bring action in 
the name of the state or first pro¬ 
curing leave of court to bring action, 
could not maintain an action under 
such statute to enjoin the erection of 
a gasoline filling station, nor could 
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the municipality maintain such ac¬ 
tion under a statute providing that 
any person mny maintain an action 
to abate a private nuisance or a pub¬ 
lic nuisance from which he suiters 
injury peculiar to himself where the 
municipality was without property 
which could be affected by the erec¬ 
tion of the filling station.—City of 
Algoma v. Peterson, 288 N.W. 809, 
233 Wis. 82. 

59. Ga.—Webb v. Alexander, 43 S.E. 
2d 668, 202 Ga. 436. 

50. Md.—Bauernschmidt v. Stand¬ 
ard Oil Co. of New Jersey, 139 A. 
631, 153 Md. 647. 

Mass.—Polish Political Club v. dop¬ 
er, 167 N.E. 705, 260 Mass. 559. 
N.T.—Coley v. Campbell, 215 N.Y.S. 
679, 126 Misc. 869. 

Invalidity of permit for gasoline 
filling station has been held not to 
authorize injunction suit by private 
citizen, without proof of special dam¬ 
age.—Bauernschmidt v. Standard Oil 
Co. of New Jersey, 139 A. 631, 153 
Md. 647. 

Baadowner, seeking to enjoin In¬ 
stallation of gas tanka in filling sta¬ 
tion on adjoining property, can re¬ 
cover only on ground of special dam¬ 
ages.—Mitchell y. Wengelewski, 259 
Ill. App. 438—Continental Illinois 
Bank St Trust Co. v. Standard Oil Co. 
of Indiana, 257 Ill-App. 425. 
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has the right to sue for the abatement of the nui¬ 
sance, 91 as where a filling station is so constructed 
and arranged that the headlights of motor vehicles 
making use of it shine into and upon his dwelling 
house; 62 and it has been held that the owner of 
property abutting upon a highway has a sufficient 
special interest to entitle him to maintain an ac¬ 
tion to enjoin a municipality from leasing a por¬ 
tion of the highway directly in front of his property 
for the purpose of the erection and maintenance 
of a filling station. 63 

b. Remedies 

In a proper cate the construction or operation of a 
gasoline filling station constituting a nuisance may be en¬ 
joined or the objectionable features abated by a suit 
brought therefor, and the general rules and principles of 
equity, especially as they are applied to injunctive relief, 
are applicable In such suits. 

In a proper case the construction or operation 
of a gasoline filling station constituting a nuisance 
may be enjoined or the objectionable features abat¬ 
ed by a suit brought therefor. 64 Although it has 
been declared that restrictions on the location of 


such stations should ordinarily be by zoning reg¬ 
ulations, and not by injunctive decree, 66 the courts 
have jurisdiction to entertain such suits. 66 

The general rules and principles of equity, espe¬ 
cially as they are applied to injunctive relief, are 
applicable in such suits. 67 Thus, while a threatened 
injury affords a sufficient basis for maintaining a 
suit and complainant need not wait until the filling 
station is actually in operation, 68 in order to war¬ 
rant enjoining an anticipated nuisance, the threat¬ 
ened injury must be certain and not merely possible 
or probable. 69 The right to maintain a bill to en¬ 
join the erection or operation of a filling station 
as a nuisance may be lost by pursuing a statutory 
remedy 70 or by laches. 71 The complaint must show 
all matters requisite to complainant’s right to the 
relief asked, 72 and all proper matters of defense 
may be urged in answer thereto. 73 The issues 
properly determinable by the court are those pre¬ 
sented by the pleadings, 74 and the burden of proof 
rests on plaintiff to establish his essential allega¬ 
tions. 75 There is no presumption that the station 


61. Miss—National Refining Co v 
Batte. 100 So. 388. 135 Miss 819 

Mo. —Greene v Spinning, App , 48 S 
W.2d 01. 

62. Miss.—National Refining Co. v. 
Batte. 100 So. 388. 135 Miss. 819. 

Mo.—Greene v Spinning, App, 48 S. 
W.2d 61. 

63. Wash—Reed v. Seattle, 213 P. 
923, 124 Wash. 185, 29 A.L.R. 446. 

64. Ark—Clark v. Hunt. 95 SW2d 

658, 192 Ark. 865—City of Ft 

Smith v. Norris, 10 S.W.2d 861, 178 
Ark. 399 

Ga.- Rushing v. Thigpen, 37 S E.2d 
180, 200 Ga. 313. 

Ill — Munie v. Millncr, 245 Ill.App. 
257. 

Tex—City of Texarkana v. Mabry, 
Civ.App., 94 S.W.2d 871. error dis¬ 
missed. 

42 C.J. p 1304 note 73. 

65. U.S.— Hazlett v. Mar land Refin¬ 
ing Co. of Ponca City, C.C.A.Kan., 
30 F.2d 808. 

N.Y.—Coley v. Campbell, 215 N.Y.S. 

679, 126 Misc. 869. 

Va.—Daniel v. Kosh, 4 S.E.2d 381, 
173 Va. 362. 

66. V S.— Cities Service Oil Co. v. 
Roberts, C.C.A.Okl., 62 F.2d 579— 
Hazlett v. Marlands Refining Co. of 
Ponca City, C.C.A.Kan., 30 F.2d 808 

Va.—Daniel v. Kosh, 4 S.E.2d 381, 
173 Va. 352. 

67. Dlsorstion 

Issuance of Injunction rests In tri¬ 
al court's sound discretion, the exer¬ 
cise of which will not be interfered 
with except for manifest abuse.— 


Richard v. Weiser, 198 A. 29. 329 Pa 
203. 

68 . Ala—Maples v Milton, 168 So 
868, 232 Ala. 483—Bloch v. Me* 
Town, 123 So. 213. 219 Ala 656. 

Pa.—Bortz v. Troth, Com PL, 10 Fay 
LJ. 84. 

69. Ark—Moore v. Wallis, 86 S.W 
2d 1111, 191 Ark. 651. 

Pa—White v. Old York Road Coun¬ 
try Club, 185 A. 316, 322 Pa. 147- 
Staples v Suburban Co. ( Com.PI., 
54 Montg.Co, 174 

Tenn.—White v. Gulf Refining Co., 2 
S.W.2d 414, 156 Tenn. 471. 

Va—Daniel v. Kosh, 4 S.E.2d 381, 
173 Va. 352. 

70. Unconditional intervention by 
person not party to the proceeding, 
invoking the statutory remedy, was 
held to preclude dismissal of bill 
originally brought by persons who 
had no standing in equity to maintain 
the bill by reason of having pursued 
statutory remedy—White v. Old 
York Road Country Club, 178 A. 3. 
318 Pa. 346, remanded for rehearing 
on reargument 179 A. 434, 318 Pa. 
569. 

71. Complainants held not barred by 
laohes 

Pa.—Pennell v. Kennedy, 12 A.2d 54, 
338 Pa. 285. 

72. Cal.—Nagel v. Dorrington, 262 
P. 718, 202 Cal. 698. 

Ga.—Webb v. Alexander, 43 S.E.2d 
668, 202 Ga. 436—Atlantic Reflninp 
Co. v. Farrar, 155 S E. 327, 171 Ga 
371—Thompson v. Texas Co., 14 r . 
S.E. 376, 166 Ga. 315—Standard Oil 
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Co v. Kahn. 141 S E. 643, 165 Ga. 
575. 

It is necessary to set forth facts 

showing the existence of the alleged 
nuisance, and mere conclusions arc 
insufficient.—Webl> v Alexander, 43 
S E 2d 668, 202 Ga. 436. 

Bill held not to show special dam¬ 
ages 

Md —Uauernschmidt v. Standard Oil 
Co. of New Jersey, 139 A. 531, 163 
Md 647. 

Bills held sufficient 

Ala—Maples v. Milton, 168 So. 868, 
232 Ala. 4 83. 

Ga—Wilson v. Evans Hotel Co., 4 
S E 2d 155, 188 Ga. 498, 124 A.L.R. 
373. 

73. Frior annoyances 

Imposition of annoyances and dan¬ 
gers attendant on construction and 
operation of gasoline service station 
cannot l>e Justified by asserting a 
possible previous annoyance, espe¬ 
cially where neighborhood continued 
in fact exclusively residential 
throughout entire period of asserted 
prior annoyance.—Bortz v. Troth, 59 
A.2d 93, 359 Pa. 326. 

74. Ala —Fletcher v. Barnard, 131 
So. 29, 222 Ala. 380. 

Bvlde&ce as to matter not pleaded 
was inadmissible —Indian Refining 
Co. v. Berry, 10 S.W.2d 430. 226 Ky. 
123. 

75. Ala.—City of Tuscaloosa v. 
Standard Oil Co. of Kentucky, 130 
So. 186, 221 Ala 670. 

Ind.—Griffin v. Hubbell, 11 N.E.2d 
136, 212 Ind. 684. 
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will be conducted improperly. 7 * General rules as 
to the admissibility 77 and the weight and suffi¬ 
ciency 78 of evidence are applicable, as are gen¬ 
eral rules as to questions of law or fact. 79 The 
relief granted should in general conform to the 
prayers of the bill. 80 Where the filling station can 
be operated in such manner as not to constitute a 
nuisance, defendant should not be restrained from 
operating it, 81 but the injunction should go merely 
against carrying it on so as to prove injurious or 
offensive. 8,2 In a proper case damages may be 
recovered. 88 

Notice . A person who actively maintains a filling 
station constructed by another in such manner as 
to constitute a nuisance has been held not to be en¬ 
titled to notice before suit is filed. 84 


§ 774. U&e of Street or Highway 

A fllllna station or gasoline pump may not be con¬ 
structed in such manner as to constitute s permanent 
material encroachment on the street or highway, and 
generally a municipality has the right and power to reg¬ 
ulate or prohibit the use of streets, parkways, or parking 
for gasoline filling stations or equipment, and has no pow¬ 
er, In the absence of statute, to grant authority for the 
permanent operation and maintenance of a Ailing station 
In the street. 

A filling station or gasoline pump may not be 
constructed or located in such manner as to con¬ 
stitute a permanent material encroachment on the 
street or highway, 85 and if it does so it is a pur- 
presture, 86 and may constitute a public nuisance, 87 
even though it is not in the portion of the street or 
highway used for the passage of vehicles. 88 It 
has been held, however, that the occupation of a 


78, Tex.—Gulf Refining- Co. v. Dish- 
roon. Civ.App., 13 S.W.2d 230. 

77. Tex.—Continental Oil v. Berry, 
Civ.App., 62 S.W.2d 953, error re¬ 
fused. 

78. Svidenee held sufficient 

(1) To establish right to relief.— 
Magnolia Petroleum Co. v. Wright, 
264 P. 41, 124 Okl. 55. 

(2) To establish nuisance. 

Ala.—City of Tuscaloosa v. Standard 
Oil Co. of Kentucky, 130 So. 186, 
221 Ala. 670. 

Pa.—White v. Old York Road Coun¬ 
try Club, 178 A. 3. 318 Pa. 346, re¬ 
manded for rehearing on reargu¬ 
ment 179 A. 434, 318 Pa. 569. 

(3) To show special damage.— 
Mitchell v. Wengelewski, 259 lll.App. 
438. 

(4) To support finding as to resi¬ 
dential or semlresidential character 
of neighborhood. 

Ala.—City of Tuscaloosa v. Stand¬ 
ard Oil Co. of Kentucky, supra. 

Pa.—Bortz v. Troth, 59 A.2d 93, 369 
Pa. 326—Pennell v. Kennedy, 12 A. 
2d 64. 338 Pa. 285. 

(5) To support finding that filling 
station would not constitute a nui¬ 
sance.—City of Ft. Smith v. Norris, 
10 S.W.2d 861, 178 Ark. 399. 
Dvldenoe heId insufficient 

(1) To establish nuisance. 

U.S.—Hensley v. Cities Service Oil 
Co., D.C.Okl., 68 F.2d 347. 

Ala.—Bloch v. McCown, 136 So. <33, 
223 Ala. 348. 

Ark.—Moore v. Wallis. 86 S.W.2d 
' 1111, 191 Ark. 551. 

Iowa.—Yeanos v. Skelly Oil Co., 263 
N.W. 834, 220 Iowa 1317. 

N.Y.—Messina v. Scarlata. 26 N.Y.S. 
2d 594, affirmed 26 N.Y.S.2d 597. 261 
App.Div. 875. 

Pa.—Franklin St. M. E. Church of 
Johnstown v. Crystal Oil & Gas 
Co., 168 A. 910, 309 Pa. 357. 

(2) To support finding that station 
would oonstitute a nuisance.—Woo¬ 


ten v. Smith, 145 S.E. 446, 167 Ga. 
256. 

79. Ky.—Indian Refining Co. v. Ber¬ 
ry. 10 S.W.2d 630, 226 Ky. 123. 

80. Damages 

Complaint containing prayer for 
general and special relief, but not 
for compensation, was sufficient to 
warrant award of damages shown 
to be incidental to equitable relief 
prayed for—Mercer v. Keynton, 163 
So. 411. 121 Fla. 87. 

81. Mo —Greene v. Spinning, App., 
48 S.W.2d 51. 

82. Mo.—Greene v. Spinning, supra. 

83. Fla.—Mercer v. Keynton, 163 So. 
411. 121 Fla. 87. 

Ky.—Indian Refining Co. v. Berry, 
10 S.W.2d 630, 226 Ky. 123. 

The proper measure of damages is 
not the depreciation in the market 
value of the property, but the dimi¬ 
nution in the value of the use of the 
property during the continuance of 
the nuisance, directly caused thereby, 
and, in cases where the property is 
rented, the measure of damages is 
the ‘reduction of the rental value.— 
Indian Refining Co. v. Berry, supra. 
Damages prior to acquisition 
One acquiring a filling station is 
not liable for damage done to owners 
of adjoining land by previous opera¬ 
tion thereof.—Greene v. Spinning, 
Mo.App., 48 S.W.2d 61. 

84. Mo.—Greene v. Spinning, supra. 

85. Ga.—Buffington v. Crowe, 15 S. 
E.2d 811, 65 Ga.App. 417. 

Ill.—People v. Wolper, 183 N.E. 451, 
350 Ill. 461. 

Okl.—State ex rel. King v. McCurdy, 
43 P.2d 124, 171 Okl. 445—State ex 
rel. King v. Friar, 25 P.2d 620, 165 
Okl. 145. 

06. Ark.—Sander v. Blytheville, 262 
S.W. 23, 164 Ark. 434. 

"Purpresture" defined see 51 C.J. p 
105 note 90-p 105 note 99. 

87. Okl. —State ex rel. King v. Mc- 
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Curdy. 43 P.2d 124, 171 Okl. 445- 
State ex rel. King v. Friar, 25 P.2d 
620, 165 Okl. 145. 

88. Ill.—People v. Wolper, 183 N.E. 

451, 350 Ill. 461. 

42 C.J. p 1305 note 89. 

Violation, of constitutional provision 
as to use of streets 
Operation of private business in 
city street, without consent of city, 
by placing gasoline pumps and air 
appliances in parkway between side¬ 
walk and curb, and using them in 
servicing automobiles parked on 
street parallel to curb, has been held 
to constitute a public nuisance as 
violative of constitutional provision 
prohibiting use of streets for opera¬ 
tion of private enterprise without 
consent of municipal authorities.— 
McCraney v. City of Leeds, 194 So. 
151. 239 Ala. 143. 

Curb pumps near firs hydrant mad 
school 

Ala.—McCraney v. City of Leeds, 1 
So 2d 894, 241 Ala. 198. 

Apron approaches declared nuisanc¬ 
es by ordinance 

Apron approaches to a filling sta¬ 
tion, retaining the curbstone and 
passing traffic over it, have been held 
to constitute nuisances as unreason¬ 
able obstructions to'public travel and 
an ordinance ordering their abate¬ 
ment is in the interest of public 
health, safety and welfare and valid, 
notwithstanding it Is in the form of a 
resolution.—McGowan v. City of 
Burns. 137 P.2d 994, 172 Or. 63. 

The faot that pumps are installed 
under revocable penult does not 
bring them within the rule permit¬ 
ting merely temporary obstructions 
and encroachments on the street.— 
People v. Wolper, 183 N.E. 451, 360 
Ill. 461. 

Convenience resulting to ownsrs of 
motor vehioUs from curb gasoline 
pumps does not bring operation of 
such pumps within bounds of public 
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parkway between the sidewalk and the traveled 
street by a filling station is not illegal, in the ab¬ 
sence of proper action on the part of the municipal¬ 
ity prohibiting such use. 89 

A municipality has the right and power to regu¬ 
late or prohibit the use of streets, parkways, or 
parking for gasoline filling stations or equipment, 90 
and such power exists under statutes giving it gen¬ 
eral police power and control over structures and 
projections on and over streets. 91 Further, under 
its general police power a municipality has the 
power to compel the abatement and removal of 
such structures already existing when the city’s 
welfare demands it; 92 and unless such power is 
exercised in an arbitrary, discriminatory, or unrea¬ 
sonable manner, 93 or invades constitutional rights 
of property, 94 it will not be interfered with by the 
courts. 

Power to permit and exercise thereof. A munici¬ 
pality has no power, in the absence of statute, to 
grant authority for the permanent operation and 
maintenance of a filling station materially encroach¬ 
ing on or in the street, 96 and such permission, if 
granted, confers no vested or irrevocable rights 
on the grantee. 96 However, under the rule that 
the legislature may authorize an encroachment 
on the public highway as long as the public use 


is not unreasonably interfered with, statutory au¬ 
thority to a municipality to permit the storage 
of gasoline or oil within the bounds of the highway 
beneath the surface and to allow on the curb ar¬ 
rangements for drawing therefrom is not invalid, 97 
and a license permitting the erection of a curb 
pump is a proper exercise of such authority. 98 
The grant or refusal of a permit to install curb 
pumps is discretionary. 99 A municipality in grant¬ 
ing or refusing such permit must deal fairly with 
its citizens, and ordinarily cannot make distinc¬ 
tions between different classes of its citizens, 1 but 
not every classification is invalid, 2 and a classifica¬ 
tion based on time and existing conditions has been 
upheld. 3 Notwithstanding the issuance of such 
permit, a municipality, possessing the requisite pow¬ 
er, may cause a curb pump to be removed when in 
the judgment of the proper officials it obstructs 
the public highway or causes it to be unsafe to 
public travel. 4 

Remedies . Under some statutes it has been held 
that the state attorney general is entitled to main¬ 
tain an action to enjoin the construction of a fill¬ 
ing station upon a portion of the state highway 
within a city or town notwithstanding the statutory 
duty of local maintenance. 6 Where a filling sta¬ 
tion invades the public right in municipal streets. 


use, but such operation is non essen¬ 
tial private use for private profit.— 
People v. Wolper, supra. 

80. Okl.—Herrington v. City of Pry¬ 
or Creek, 110 P.2d 906. 188 Okl. 
483. 

General ordinance not prohibiting 

A general ordinance prohibiting ob¬ 
struction of streets, alleys or side¬ 
walks, has been held to be a general 
regulatory measure for prevention of 
obstructions, and not intended to reg¬ 
ulate or prohibit the placing of gaso¬ 
line pumps in parkways.—Herring¬ 
ton v. City of Pryor Creek, supra. 

80. Okl.—Herrington v. City of Pry¬ 
or Creek, supra. 

91. N.J.—Bozza v. Board of Com'rs 
of City of Perth Amboy, 146 A. 233, 
7 N.J.Misc. 287. 

42 C.J. p 1306 note 20. 

Crossing of sidewalks 

(1) An ordinance prohibiting filling 
Btation on street, where automobiles 
might be driven across sidewalks, 
was an exercise of police power for 
safety of persons and property.— 
Howell v. Board of Com'rs for City of 
Quitman. 149 S.E. 779, 169 Ga. 74. 

(2) Refusal of permit on ground 
that motorists would drive over side¬ 
walks see infra 9 776 b. 

88 . N.Y.—McCoy v. Apgar, 148 N.E. 

793, 241 N.Y. 71, 42 A.L.R. 973. 

42 C.J. P 1306 note 22. 


93. Ark.—Sander v. Blytheville, 262 
S.W. 23, 164 Ark. 434. 

42 C.J. p 1306 note 23. 

Ziittle-used street 

Such an ordinance is not unreason¬ 
able or arbitrary merely because it 
prohibits the installation or mainte¬ 
nance of pumps or filling stations 
upon a little-used street as complete¬ 
ly as upon a busy street.—Slocum v. 
Wichita, 217 P. 297, 114 Kan. 260. 

Penalty held not so indefinite as to 
destroy validity of ordinance pro¬ 
hibiting service stations on side¬ 
walks.—Bozza v. Board of Com’rs of 
City of Perth Amboy, 146 A. 233, 7 
N.J.Misc. 287. 

94. Ark.—Sander v. Blytheville, 262 
S.W. 23, 164 Ark. 434. 

95. Ark.—Sander v. Blytheville, su¬ 
pra. 

Ill.—People v. Wolper, 183 N.E. 461, 
350 Ill. 461. 

N.Y.—Orrin Realty Corporation v. 
Addyman, 255 N.Y.S. 714, 235 App. 
I>iv. 732. 

Lease 

The fact that a filling station is a 
convenience to the public traveling 
in automobiles does not authorize the 
leasing of a part of the public high¬ 
way in a city for the purpose of the 
erection and maintenance of such 
stations.—Reed v. Seattle, 213 P. 923, 

927, 


124 Wash. 185, 191, 29 A.L.R. 446— 
42 C.J. p 1305 note 91. 

99. Ill.—People v. Wolper. 183 N.E. 

451, 350 Ill. 461. 

42 C J. p 1305 note 95. 

97. N.J.—Bozza v. Board of Com'rs 
of City of Perth Amboy, 145 A. 233, 
7 N.J.Misc. 287. 

N.Y.—McCoy v. Apgar, 148 N.E. 793, 
241 N.Y. 71, 42 A.L.R. 973. 

98. N.Y.—McCoy v. Apgar, supra, 

42 C.J. p 1305 note 93. 

Permit as barring injunction 

Where permit issued by city to op¬ 
erate gasoline pumps on parking in 
front of lots was not shown to have 
been canceled, and city had not stated 
by ordinance or otherwise that use of 
parkway for pumps was unreason¬ 
able, city could not enjoin such use.— 
Herrington v. City of Pryor Creek, 
110 P.2d 906, 188 Okl. 483. 

99. N.J.—Silvester v. Mayor and 
Council of Borough of Princeton, 
139 A. 517, 104 N.J.Law 18. 

1. Ky.—Hines v. Jenkins, 36 S.W.2d 
387, 237 Ky. 676. 

9. Ky.—Hines v. Jenkins, supra. 

3. Ky.—Hines v. Jenkins, supra. 

4. N.J.—Bozza v. Board of Com'rs of 
City of Perth Amboy, 146 A. 233, 7 
N.J.Misc. 287. 

5. Okl.—State ex rel. King v. Mc¬ 
Curdy, 43 P.2d 124, 171 Okl. 446— 
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» bill in equity by the municipality to abate it is 
a proper remedy.® In order to obtain relief in such 
suit, it is not necessary for the city to undertake 
simultaneous and similar action as to all other fill¬ 
ing* stations in some respects invading the public 
right in the streets. 7 

§ 775. Municipal Regulations and Restric¬ 
tions 

The power of cities and towns to regulate and re- 
strict gasoline filling stations must rest on valid statutory 
or charter provisions and must be exercised reasonably 
and without discrimination, although the burden of show¬ 
ing the Invalidity of a regulatory ordinance Is on the per¬ 
son who attacks it. 

While the power of cities and towns to regulate 


and restrict gasoline filling stations by ordinance 
has in some cases gone unquestioned, 8 ' such pow¬ 
er must undoubtedly rest on valid statutory or 
charter provisions. 9 The power to regulate and 
restrict gasoline filling stations by ordinance has 
been held to exist under various statutory provi¬ 
sions. 10 The power has frequently been held to 
be included within the powers conferred by the 
general welfare provisions of statutes and char¬ 
ters, 11 and thereunder cities and towns have the 
power to define where 12 and how 18 filling stations 
may be constructed and operated, and to regulate 
the use of driveways across sidewalks to such sta¬ 
tions; 14 and a vested right cannot be asserted 
against the proper exercise of such police power. 15 


State ex rel. King v. Friar, 25 F.2d 
«20. 165 Okl. 145. 

& Ala.—McCraney v. City of Leeds, 
194 So. 151, 239 Ala. 143. 

Mandamus as proper remedy to com¬ 
pel city or its officers to remove 
gasoline pumps from Its streets 
and sidewalks see Mandamus 9 
179 d. 

Bvidenoe held to sustain finding for 
city 

Ala—McCraney v. City of Leeds, 1 
So 2d 894, 241 Ala. 198. 

7. Ala.—McCraney v. City of Leeds. 
Bupra. 

8 . Colo—City of Idaho Springs v. 
Coleman, 30 P.2d 861, 94 Colo. 418. 

Ky.—Slaughter v. Post, 282 S.W. 
1091, 214 Ky. 175. 

0. U S.—City of Vincennes, Ind., v. 
Marland ltefining Co., C.C.A.Ind., 33 
F.2d 427. 

Tex.—City of Texarkana v. Mabry, 
Clv.App., 94 S.W.2d 871, error dis¬ 
missed. 

10b Idaho —Continental Oil Co. v. 
City of Twin Falls, 286 P. 353, 49 
Idaho 89, followed in Independent 
School Dist. No. 1 of Twin Falls 
County v. Continental Oil Co., 286 
P. 360. 49 Idaho 109. 

Md.—Berner v. Tribbitt, 57 A. 2d 346. 
Mich.—Fletcher Oil Co. v. Bay City, 
226 N.W 248, 247 Mich. 672. 

Miss.—Gulf Refining Co. v. City of 
Laurel, 192 So. 1, 187 Miss. 119. 
N.J.—Hirschorn v Castles, 174 A. 

211, 113 N.J.Law 277. 

Va. —Martin v. City of Danville, 188 
S E 629, 148 Va. 247. 

Power of municipality to declare fill¬ 
ing station & nuisance see supra 9 
772. 

Power to regulate storage of danger¬ 
ous materials 

Statute granting power to regulate 
storage of gunpowder and other dan¬ 
gerous materials authorized ordi¬ 
nance prohibiting gasoline filling sta¬ 
tion within five hundred feet of resi¬ 
dence or existing filling station.— j 


State ex rel. Newman v. Pagels, 250 

N.W. 430, 212 Wis. 475. 

11. Ark.—Van Hovenberg v. Hole- 
man, 144 S.W.2d 718, 201 Ark. 370 
—Herring v. Stannus, 275 S.W. 321, 
169 Ark. 244. 

Fla.—City of Miami v. Direct Dis¬ 
tributors, 183 So. 841, 134 Fla. 430 
—Harz v. Paxton, 120 So. 3, 97 Fla. 
154. 

Idaho.—Continental Oil Co. v. City of 
Twin Falls, 286 P. 353, 49 Idaho 89, 
followed in Independent School 
Dist. No. 1 of Twin Falls County v. 
Continental Oil Co., 286 P. 360, 49 
Idaho 109. 

Iowa—Yeanos v. Skelly Oil Co., 263 
N.W. 83 4, 220 Iowa 1317—Cecil v. 
Toenjes, 228 N.W. 874, 210 Iowa 
407. 

Md.—Benner v. Tribbitt, 57 A.2d 846. 

N.J.—Vine ▼. Board of Adjustment 
of Village of Ridgewood, 56 A.2d 
122, 136 N.J.Law 416. 

N.C—Shuford v. Town of Waynes- 
vllle. 198 S.E. 585, 214 N.C- 135- 
Wake Forest v. Medlin, 154 SB. 
29, 199 N.C 83. 

Tex.—City of Fort Worth v. Gulf Re¬ 
fining Co., Com.App., 55 S W 2d 792, 
reversed on other grounds City of 
Fort Worth v. Gulf Refining Co., 
83 S.W.2d 610, 125 Tex. 512—City 
of San Antonio v. Humble Oil & 
Refining Co., Clv.App., 27 S.W.2d 
868, error dismissed—City of San 
Antonio v. Robert Thompson & 
Co., Clv.App., 23 S.W.2d 796, case 
dismissed on other grounds Robert 
Thompson & Co. v. City of San An¬ 
tonio, Com.App., 38 S.W.2d 784. 

Wis.—Wadhams Oil Co. v. City of 
Delavan, 243 N.W. 224, 208 Wis. 
678. 

42 C.J. p 1806 note 2. 

15L Ark.—Van Hovenberg v. Hole- 
man, 144 S.W,2d 718, *201 Ark. 370 
—Herring v. Stannus, 275 S.W. 321, 
169 Ark. 244. 

Fla.—State ex rel. Dallas Inv. Co. 
v. Peace* 190 So. 607, 139 Fla. 394. 

Idaho.—Continental Oil Co. ▼. City of 
Twin Falls, 286 P. 853, 49 Idaho 
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I 89, followed in Independent School 
I Dist. No. 1 of Twin Falls County 
v. Continental Oil Co, 286 P. 360. 
49 Idaho 109. 

Iowa.—Yeanos v. Skelly Oil Co., 263 
N.W 834, 220 Iowa 1317. 

Ky.—Oayoe v. City of Hopkinsville, 
289 SW 223, 217 Ky. 135. 

Md.—Mayor and Council of Poco- 
moke City v. Standard Oil Co of 
New Jersey. 169 A. 902, 162 Md. 
368. 

N.J.—Interstate Oil Co. ▼. City of 
Orange, 165 A. 99. 11 N. J Miso 89. 
Tenn.—McKelley v. City of Murfrees¬ 
boro. 36 S.W.2d 99. 162 Tenn. 304. 
Tex.—Lombardo v City of Dallas, 73 
S.W 2d 475, 124 Tex 1. 

Wis—State ex rel. City of Algoma 
v. Peterson, 2 N.W 2d 253, 239 
Wis. 599—Wadhams Oil Co. v. City 
of Delavan, 243 N.W. 224, 208 Wis. 
578. 

42 C.J. p 1306 note 3. 

Filling stations within building and 
zoning regulations see Municipal 
Corporations fit 224-228. 

13. Va.—City of Alexandria v. Texas 
Co., 1 S.E.2d 296, 172 Va. 209. 

42 C.J. p 1306 note 3. 

14. D.C.—Brownlow v. O’Donoghue, 
276 F. 636, 51 App.D.C. 114, 22 
A.L.R. 939. 

42 C.J. p T306 note 4. 

15. Wash.—State v. Fleming, 225 P. 
647, 129 Wash. 646. 

42 C.J. p 1306 note 6. 

root that ordinance will injure 
certain persons affected thereby is 
not a valid objection to the proper 
exercise of power.—State v. Moye, 
156 S.E. 130, 200 N.C. 11, appeal dis¬ 
missed Moye v. State of North Car¬ 
olina, 51 S.Ct. 653, 288 U.S. 810, 75 
L.Ed. 1428. 

interference for aesthetic reasons 
A municipal ordinance which seeks 
to prevent the erection of a gaso¬ 
line service station for merely aes¬ 
thetic reasons must have undcubted 
authority for its passage before It 
can be held to interfere with vested 
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Such power must be exercised reasonably; 16 the I or discriminatory, 16 and the regulation or restric- 
exercise of such power must not be arbitrary 17 I tion, in order to be valid under a general welfare 


rights.—City of Little Falla v. Flak, 
24 N.Y.<S.2d 460. 

16. N.J.—Atlantic Refining Co. v. 
Township Committee of Haddon 
Tp., 14 A 2d 786, 125 N.J.Law 202. 
N.C.—MacRae v. City of Fayetteville, 
150 S.E. 810, 198 NC. 51. 

Okl.—City of Muskogee v. Morton. 

•2C1 P. 183, 128 Okl. 17. 

42 C.J. p 1306 note 6. 

Price signs 

(1) A local law providing that it 
shall be unlawful to sell gasoline 
unless the seller posts a sign of cer¬ 
tain dimensions on each dispensing 
device stating the selling price per 
gallon, the name, grade, or quality of 
gasoline, and the amount of taxes, 
and prohibiting the posting of any 
other price signs, has been held to 
be a reasonable exercise of the po¬ 
lice power.—People v. Arlen Serv¬ 
ice Stations, 31 N.E.2d 184, 284 N.Y. 
340, followed In People v. Bluestein, 
81 N.E.2d 924, 284 N.Y. 800. 

(2) Validity of similar statutes 
see supra § 770. 

Station without attendant 

An ordinance prohibiting the in¬ 
stallation and operation of coin-op¬ 
erated pumps without an attendant 
has been held to be valid 
Colo.—Starkey v. City of Longmont, 
15 P.2d 62ft. 91 Colo. 387. 

Neb —Hawkins v. City of Red Cloud. 
243 NW. 431. 123 Neb. 487, appeal 
dismissed Hawkins v. City of Red 
Cloud, Neb, 63 S Ct. 660, 289 U.S. 
704, 77 LEd. 1461, followed in 

Hawkins v. City of Red Cloud, 243 
N.W. 432, 123 Neb. 490. 

Location 

(1) An ordinance prohibiting erect¬ 
ing of filling stations within certain 
area of business district has been 
held to be reasonable —Mayor and 
Council of Pocomoke City v. Stand¬ 
ard Oil Co. of New Jersey, 159 A. 
902. 162 Md. 368. 

(2) So, ordinances prohibiting fill¬ 
ing stations within a specified dis¬ 
tance of certain buildings or grounds 
have been held not to be unreason¬ 
able. 

Fla.—State ex rel. Dallas Inv. Co. v. 

Peace, 190 So. 607, 139 Fla. 394. 
Ky.—Cayce v. City of Hopkinsville, 
289 S.W. 223, 217 Ky. 135. 

N.J.—Vine v. Board of Adjustment 
of Village of Ridgewood, 56 A.2d 
122, 136 N.J.Law 416—Interstate 
Oil Co. v. City of Orange, 165 A. 
99. 11 N.J.Misc. 89. 

N.Y.—In re Peck, 246 N.Y.S. 280, 231 
App.Div. 99, affirmed 177 N.E. 186, 
256 N.Y. 669. 

Pa.—Sun Oil Co. v. City of York, 
38 Pa.Dist. & Co. 678, 64 York Leg. 
Rec. 26. 
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Tenn.—Higgs v. City of Martin, 61 
S.W.2d 237, 164 Tenn. 465—McKel- 
ley v. City of Murfreesboro, 36 S. 
W.2d 99, 162 Tenn. 304. 

Tex.—City of San Antonio v. Hum¬ 
ble Oil & Refining Co., Civ.App., 
27 S.W.Sd 868, error dismissed. 
Wis.—State ex rel. Newman v. Pa- 
gels, 250 N.W. 430, 212 Wis. 475. 
42 C.J. p 1306 note 3 [a] (1), (2). 

(3) Such ordinance has been held 
to be not only intended to avoid 
traffic hazards In area where pedes¬ 
trians converge on place of assem¬ 
blage, but also risk of fire, and. 
where ordinance mentions church, it 
is intended to avoid noises and inter¬ 
ruptions that would interfere with 
worship and comfort and quiet of 
worshippers.—Vine v. Board of Ad¬ 
justment of Village of Ridgewood, 66 
A.2d 122, 136 N.J Law 416. 

(4) Fact that such ordinance pre¬ 
scribes distance from curtilage rath¬ 
er than from edifice, has been held 
not to be unreasonable and void in 
toto, although such ordinance may 
operate unreasonably in some cir¬ 
cumstances—Vine v. Board of Ad¬ 
justment of Village of Ridgewood, 
supra. 

(5) On the other hand, an ordi¬ 
nance prohibiting erection of drive- 
in gasoline filling station within a 
specified distance of school grounds 
has been held to be unreasonable.— 
Continental Oil Co. v. City of Twin 
Falls, 286 P. 353, 49 Idaho 89, follow¬ 
ed in Independent School Dist. No 1 
of Twin Falls County v. Continental 
Oil Co., 286 P. 360, 49 Idaho 109. 

(6) An ordinance prohibiting the 
keeping or storage of gasoline in 
quantities in excess of one thousand 
gallons except at a place one thou¬ 
sand feet from any dwelling house 
has been held to be unreasonable.— 
Lees v. Cohoes Motor Co., 203 N.Y.S. 
65, 122 Misc. 373. 

(7) An ordinance which, in addi¬ 
tion to prohibiting gasoline stations 
within a certain distance of certain 
buildings, prohibits such stations 
within a certain distance of another 
station has been held not to be un¬ 
reasonable. 

Fla.—fitate ex rel. Dallas Inv. Co. v. 

Peace. 190 So. 607, 139 Fla. 394. 
Tex.—City of San Antonio v. Hum¬ 
ble Oil & Refining Co., Civ.App., 
27 S.W.2d 868, error dismissed. 
Wis.—State ex rel. Newman v. Pa- 
gels, 250 N.W. 430, 212 Wis. 475. 

(8) However, it has also been held 
that an ordinance prohibiting erec¬ 
tion of gasoline service station with¬ 
in a specified distance of another 
station is Invalid as unreasonable.— 
Atlantic Refining Co. v. Township 
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Committee of Haddon Tp. ( 14 A.2d 
786, 125 N.J.Law 202. 

17. Fla.—State ex rel. Dallas Inv. 
Co. v. Peace, 190 So. 607, 139 Fla. 
394. 

Ky.—Slaughter v. Post, 282 S.W. 
1091, 214 Ky. 176 

N.C.—Shu ford v. Town of Waynes- 
ville, 198 S.E. 585, 214 N.C. 135- 
Wake Forest v. Medlin, 154 S E. 29, 
199 N.C. 83. 

Okl.—City of Muskogee v. Morton, 
261 P. 183, 128 Okl. 17. 

42 C.J. p 1306 note 7. 

Near sohool 

Ordinance prohibiting erection or 
maintenance of gasoline filling sta¬ 
tion within certain distance of school 
property has been held not to be ar¬ 
bitrary.—State v. Moye, 156 S.E. 130, 
200 N.C. 11, appeal dismissed Moye 
v. State of North Carolina, 51 S.Ct. 
653, 283 U.S. 810, 75 L.Ed. 1428. 

Xn residential districts 

An ordinance making it unlawful 
to operate a filling station in a resi¬ 
dential district has been held not to 
be invalid as arbitrary.—Town of 
Wake Forest v. Medlin, 154 S.E. 29, 
199 N.C. 83. 

18. La—State ex rel. National Oil 
Works of Louisiana v. McShane, 
106 So. 252, 159 La. 723. 

N.C.—Shuford v. Town of Waynes- 
ville, 198 S.E. 585. 214 N.C. 135- 
Wake Forest v. Medlin, 154 S.E. 
29, 199 N.C. 83. 

Okl.—City of Muskogee v. Morton, 
261 P. 183. 128 Okl. 17. 

42 C.J. p 1306 note 8. 

Discrimination in favor of curb sta¬ 
tions 

Ordinance prohibiting drive-in gas¬ 
oline stations within certain distance 
of certain buildings was held in¬ 
valid as discriminating in favor of 
curb stations. 

U.S.—City of Vincennes, Ind., v. Mar- 
land Refining Co., C.C.A.Ind., 33 F. 
2d 427. 

Idaho —Continental Oil Co. v. City 
of Twin Falls, 286 P. 353, 49 Idaho 
89, followed in Independent School 
Dist. No. 1 of Twin Falls County v. 
Continental Oil Co., 286 P. 360, 49 
Idaho 109. 

Discrimination In favor of existing 
stations 

(1) Ordinance prohibiting erection 
of more filling stations In district 
has been held void as discriminatory 
and giving monopoly to existing sta¬ 
tions.—Town of Clinton v. Standard 
Oil Co., 137 S.E. 183, 193 N.C. 432, 
•55 A.L.R. 252. 

(2) On like principle, ordinance 
prohibiting erection of gasoline serv¬ 
ice stations within a specified dis¬ 
tance of certain buildings, being in- 
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provision, must have some substantial tendency to 
promote and protect the public health, safety, or 
general welfare. 19 In determining the validity of 
an ordinance, the judiciary will not inquire into 
the motives or reasons of the legislature or the 
members thereof. 20 Lapse of time, however long, 
will not validate an invalid ordinance. 21 

The burden of showing the invalidity of the or¬ 
dinance is on the attacker, 22 and in the absence 
of a contrary showing the action of the municipal 
•legislative body in enacting the ordinance is pre¬ 
sumed to be well founded, 29 and will not be dis¬ 
turbed if it has any reasonable basis in the facts. 24 
Neither individual citizens directly affected by the 


violation of an ordinance nor public officials acting 
as individuals can 'by their conduct prejudice or 
destroy the rights of the public to require enforce¬ 
ment of valid ordinances. 26 

Construction and operation of ordinances . Gen¬ 
erally speaking, the scope of an ordinance regu¬ 
lating gasoline filling stations and restricting the 
use of property for such purposes should not be 
extended, but should be restricted, by construction 
and interpretation. 26 A regulation prohibiting a 
filling or service station within a specified distance 
of certain buildings or of the entrances thereto, 
has been held to contemplate measurement from the 
nearest boundaries, 27 and a regulation prohibiting 


applicable to service stations already 
established, has been held Invalid as 
discriminatory.—M&cRae v. City of 
Fayetteville, 160 S.E. 810, 198 N.C. 
61—Burden v. Town of Ahoskie, 150 
S.E. 808, 198 N.C. 92. 

Hear school 

An ordinance prohibiting the erec¬ 
tion or maintenance of a gasoline 
filling station within a certain dis¬ 
tance of school property has been 
held not to be discriminatory.—State 
v. Moye, 156 S.E. 130. 200 N.C. 11. 
appeal dismissed Moye v. State of 
North Carolina, 51 S.Ct. 653, 283 U. 
8. 810, 75 Li.Ed. 1428. 

Xn residential districts 

An ordinance making it unlawful 
to operate a Ailing station in a resi¬ 
dential district has been held not to 
be invalid as discriminatory.—Town 
of Woke Forest v. Medlin, 154 S.E. 
29, 199 N.C. 83. 

Xn business district 

Ordinance preserving business area 
from intrusion of filling stations has 
been held not to be discriminatory 
because filling stations exist near 
restricted territory.—Mayor and 
Council of Pocomoke City v. Stand¬ 
ard Oil Co. of New Jersey, 159 A. 
902. 162 Md. 368. 

19. Va.—City of Alexandria v. Tex¬ 
as Co., 1 S.E.2d 296, 172 Va. 209. 
42 C.J. p 1306 note 9. 

Use of floodlights 

An attempted restriction by city 
prohibiting installation of floodlights 
on filling station property has been 
held not enforceable under city's po¬ 
lice power, where there was no evi¬ 
dence that restriction bore any re¬ 
lation to public health, safety, mor¬ 
als, or general welfare.—City of Al¬ 
exandria v. Texas Co., supra. 
flO. N.Y.—In re Peck. 246 N.Y.S. 280, 
231 App.Dlv. 99, affirmed 177 N.E. 
186, 266 N.Y. 669. 

fll, Idaho.—Continental Oil Co. v. 
City of Twin Falls, 286 P. 353, 49 
Idaho 89, followed In Independent 
School Diet. No. 1 of Twin Falls 


County v. Continental Oil Co.. 286 
T. 360, 49 Idaho 109. 

22. N C.—State v. Moye, 166 S.E. 
130, 200 N.C. 11. appeal dismissed 
Moye v. State of North Carolina, 
51 S.Ct. 653, 283 U.S. 810, 75 L. 
Ed. 1428. 

23. N.C—State v. Moye, 156 S E. 
130, 200 N.C. 11, appeal dismissed 
Moye v. State of North Carolina. 
51 SCt. 653, 283 U,S. 810, 75 L Ed 
1428 

24. DC —Brownlow ▼. O’Donoghue, 
276 F 636, 51 AppDC. 114, 22 A. 
L.R 939 

Fla—State ex rel Dallas Inv. Co v. 

Peace. 190 So. 607, 139 Fla. 394. 
Pa—Sun Oil Co. v. City of York, 
38 Pa Dist. & Co. 678, 54 York Leg. 
Rec. 26 

Va—Martin v. City of Danville, 138 
S.E. 629, 148 Va. 247. 

Court cannot pass on wisdom or 
sound judgment or lack thereof on 
the part of the legislative body in 
enacting the ordinance—Yeanos v. 
Skelly Oil Co., 263 N W. 834, 220 
Iowa 1317. 

25. Tex.—City of San Antonio v. 
Humble Oil & Refining Co., Civ. 
App., 27 S.W.2d 868, error dis¬ 
missed. 

[Property owners who have condi¬ 
tionally sold lot for use as filling 
station in restricted area have no 
greater right to their bargain than 
purchaser has to violate valid ordi¬ 
nance.—Mayor a.nd Council of Poco¬ 
moke City v. Standard Oil Co. of 
New Jersey, 159 A. 902, 162 Md. 368. 
23. Colo.—Chamberlain v. Roberts, 
253 P. 27, 81 Colo. 23, followed in 
Roberts v. Gross, 275 P. 1118, 85 
Colo. 333. 

N.Y.—People v. Pearl, N.Y.Sp Sees., 
17 N.Y.S.2d 825, 173 Misc. 467. 
Station prohibited on osrtain “blocks” 
Where store was on opposite side 
of street, filling station on side used 
for dwellings was not forbidden by 
ordinance prohibiting filling station 
on "block” used exclusively for 
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dwellings, "block" being used in 
sense of both sides of street.—Cham¬ 
berlain v. Roberts, 253 P. 27, 81 Colo. 
23, followed in Roberts v. Gross, 275 
P 1118, 85 Colo. 333. 

Kota “now nsed n for residence prop, 
erty 

Under ordinance prohibiting filling 
stations in blocks where certain per 
cent of the lots are "now used” for 
residence purposes, vacant lots can¬ 
not be considered as “now used" for 
residence purposes even though their 
owners Intend so to use them in fu¬ 
ture —Kirkwood Bros. v. City of 
Madisonville, 18 S.W 2d 951, 230 Ky. 
104. 

Evidence held not to show viola, 
tion of ordinance —Gulf Refining Co. 
v. City of Dallas, Tex Civ.App., 10 
S.W.2d 151, error dismissed. 

27. Ill—People ex rel. Love v. Mc¬ 
Donnell, 238 Ill App 224 
Straight-line measurements 

Under ordinance providing that no 
part of filling station shall be with¬ 
in specified distance of lot line of 
plot on which is located certain 
buildings, restricted area is mensur¬ 
able by a straight line from one 
point to the other but not by line 
running along nearest sidewalk route 
between the two points, in absence 
of a clear expression to the contrary. 
—Vine v. Board of Adju.stmont of 
Village of Ridgewood, 56 A.2d 122, 
136 N.J.Law 416. 

An “entrance” within the meaning 
of an ordinance prohibiting a filling 
station within a specified distance 
from “any entrance" to certain build¬ 
ings or grounds has been held not to 
be limited to front entrances, but 
to include side and rear entrances as 
well, but the entrance must be such 
as to afford a means of ingress ac¬ 
cessible to anybody desiring to pass 
from the street or other point out¬ 
side the building or grounds into the 
latter by a well-defined existing 
route.—In re White, 180 N.B. 878, 95 
Ind.App. 579. 
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a filling or service station within a specified dis¬ 
tance of property on which there is a building used 
for a church prohibits the construction of such a 
station within such distance of a building, any part 
of which is regularly and exclusively used for re¬ 
ligious services. 28 

Retrospective effect. In general, unless it clearly 
appears from the terms of an ordinance or regula¬ 
tion restricting the erection or maintenance of fill¬ 
ing and service stations that it is intended to re¬ 
late to existing structures, it will be construed to 
operate prospectively only, where to do otherwise 
would materially change existing rights. 29 The 
erection of a new filling station in the place of an 
old one after demolition of the latter has been held 
not subject to the provisions of restrictive regu¬ 
lations which were not applicable to the station re¬ 
placed because they took effect after its construc¬ 
tion. 30 

Offenses. The violation of municipal regulations 
and restrictions with respect to gasoline filling sta¬ 
tions is sometimes made a criminal offense. 31 On 
finding a person guilty of violating such ordinance, 
it is the duty of the trial court to fix the fine or 
punishment within the limits fixed by the ordi¬ 
nance. 32 

Restraining violation of regulation. The fact 
that an ordinance regulating or restricting gasoline 


filling stations fixes a penalty for violations does 
not deprive a court of equity of jurisdiction to is¬ 
sue an injunction to enjoin the prohibited conduct. 33 
It has been held, however, that equity will not re¬ 
strain the violation of an ordinance regulating fill¬ 
ing stations unless the act which constitutes the 
violation is a nuisance or operates to cause an ir¬ 
reparable injury to property or rights of a pecun¬ 
iary nature. 34 

§ 776. - Permit or License 

a. In general 

b. Procurement, requisites, and operation 

and effect 

c. Remedies of persons adversely affect¬ 

ed by grant or refusal 

a. In General 

Statutes and ordinances frequently require a municipal 
permit or license in order to construct or operate a gas¬ 
oline filling station, and such requirement has been held 
to be within the powers of cities or towns; but the power 
to impose a license fee as a tax must rest on the munic¬ 
ipality’s taxing powers and not its regulatory powers. 

In the absence of a statute or ordinance other¬ 
wise providing, no municipal permit or license is 
required in order to construct or operate a gaso¬ 
line filling station, 35 but, where an ordinance so 
provides, such a permit or license is necessary. 36 
The requirement of a permit or license has been 


88 . Ill.—People ▼. McDonnell, 238 
Ill App 224. 

42 C J. p 1307 note 36. 

29. Tex.—Invader Oil, etc., Co. v. Ft 
Worth, Civ.App., 229 S W. 616, re¬ 
versed on other grounds, Com.App., 
238 SW. 206. 

42 C J p 1307 note 37 
Regulations held applicable to ex- 
lstingr stations 

N.Y.—Ilizlngton v. Eldred Refining 
Co. of Now York, 257 N.Y.S. 464, 
236 App.Div. 486. 

30. Ohio —State v. Dauben, 124 N.E. 
232, 99 Ohio St. 406. 

31. Colo.—City of Idaho Springs v 
Coleman, 30 P.2d 861, 94 Colo. 418. 

Ill.—City of Ottawa v. Brown, 24 N. 
E.2d 363, 372 111. 468. 

BUsdemeanor 

N.C.—State v. Moye, 166 *S.E. ISO, 200 
N.C. 11*, appeal dismissed Moye v. 
State of North Carolina, 61 S.Ct. 
653, 288 U.S. 810, 76 L.Ed. 1428. 
Sign off promises 
Gasoline filling station operator 
waB not guilty of violating local law 
relating to signs used in connection 
with sale of gasoline that are “post¬ 
ed or maintained on the premises on 
which said gasoline Is sold or offered 
for sale/* where sign maintained by 


operator was maintained on adjoin¬ 
ing realty not owned by him or used 
by him in storing or selling his prod¬ 
ucts—People v Pearl, 17 N.Y.S.2d 
825, 173 Misc. 467. 

32. Ill —City of Ottawa v. Brown, 
•24 N.E 2d 363, 372 Ill. 468. 

33. Ark.—Van Hovenbcrg v. Hole- 
man. 144 S.W.2d 718, 201 Ark. 370 

34k. Okl.—Texas Co. v. Brandt, 191 
P. 166, 79 Okl. 97. 

35. N.Y.— City of Little Falls v. 
Fisk, 24 N.Y.S.2d 460. 

better held not to constitute permit 
City attorney’s letter to owner of 
realty that the city had no ordinance 
governing the storage of gasoline or 
oil as far as the city attorney could 
determine did not amount to a “per¬ 
mit” to the owner of the realty to 
build a gasoline service station.— 
City of Little Falls v. Fisk, supra. 
City held without power to refuse 
permit 

Tex.—Marshall v. Dallas, Civ.App., 
263 S.W. 887. 

36. U.S.—City of San Antonio v. Ru¬ 
bin, C.C.A.Tex., 42 F.2d 107. 

Ark.—Van Hovenberg v. Holeman, 
144 S.W.2d 718, 201 Ark. 370. 
Colo.—Starkey v. City of Longmont, 
15 P.2d 620, 91 Colo. 387. 
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Ill.—Fligelman v. City of Chicago, 
180 NE. 797, 348 111. 294. 

Minn.—Crescent Oil Co. v. City of 
Minneapolis, 221 N.W. 6. 176 Minn. 
276. 

Neb.—State v. City of North Platte, 
233 N W. 4, 1*20 Neb. 413. 

Tex—City of San Antonio v. Zog- 
heib, 101 S.W.2d 539, 129 Tex. 141. 
Ordinances requiring building per¬ 
mits for gasoline stations under 
building and zoning regulations 
see the C J.S. title Municipal Cor¬ 
porations § 227. 

Requirement of license or permit by 
state authorities see supra 8 718. 

Ordinaaos hold properly enacted 

N.J—Mills v. Mosher, 27 A.2d 194, 
128 N.J.Law 546. 

Xu Connecticut 

The statutes provide in substance 
that any person desiring to obtain a 
license to sell gasoline from the 
state commissioner of motor vehicles 
must first obtain and present to the 
commissioner a certificate of approv¬ 
al of the location for which such li¬ 
cense is desired from a specified lo¬ 
cal authority, which in New Haven 
is not the zoning commission and 
board of appeals, the general stat¬ 
ute designating such board as the 
proper local authority not being ap- 
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held to be within general police or welfare pow¬ 
ers of cities or towns, or other more specific pow¬ 
ers vested in cities or towns by their charters or 
statutes.® 7 The power to license is not, however, a 
power to tax, 38 and a license fee imposed for the 
purpose of raising general revenue cannot be sus¬ 


tained under a municipality's regulatory or police 
powers, 38 but is valid if, and only if, the munici¬ 
pality possesses the requisite taxing power. 48 In 
this connection a reasonable license fee is not a 
tax; 41 but, according to the judicial decisions on 


pllcable to New Haven.—Connecticut 
Baptist Convention v. Murphy, 22 A. 
2d 13, 128 Conn. 261. 

87. U.S.—City of San Antonio v. Ru¬ 
bin, C.C.A.Tex., 42 F.2d 107. 

Ark.—Van Hovenberg v. Holeman, 
144 S.W.2d 718, 201 Ark. 370. 

Colo.—Starkey v. City of Longmont, 
15 P.2d 620. 91 Colo. 387. 

Ill.—FI i gel man v. City of Chicago, 
180 N.E. 797. 348 Ill. 294. 

Md.—Benner v. Tnbbitt, 57 A.2d 346. 
Minn.—Crescent Oil Co. v. City of 
Minneapolis. 221 N.W. <6. 176 Minn. 
276. 

Neb.—State v. City of North Platte, 
233 N.W. 4. 120 Neb. 413. 

Tex.—City of San Antonio v. Zog- 
heib, 101 S.W.2d 539. 129 Tex. 141 
—City of San Antonio v. Humble 
Oil & Refining Co., Clv.App., 27 
S.W.2d 868, error dismissed. 

Wash.—State v. Fleming. 225 P. 647, 
129 Wash. 646. 

Wis.—City of Juneau v. Badger Co¬ 
op. Oil Co., 279 N.W. 666, 237 Wis. 
620—State v. Common Council of 
City of Racine, 230 N.W. 70, 201 
Wis. 435. 

Effect of other licensing ordinances 

The power of a city to enact an 
ordinance requiring gasoline filling 
stations to obtain a license or permit 
does not depend on the absence of 
other licensing ordinances which 
cover a different ground, such as or¬ 
dinances requiring the payment of 
inspection fees for washing racks, 
steam boilers, air pumps, and electric 
signs maintained by a filling station. 
—FI i gel man v. City of Chicago, 180 
N.E. 797, 348 Ill. 294. 

38. Mich.—Fletcher Oil Co. v. Bay 
City, 226 N.W. 248, 247 Mich. 672. 
Minn.—Crescent Oil Co. of Minne¬ 
sota v. City of Minneapolis, 225 N. 
W. 904, 177 Minn. 639. 

Tex.—City of Fort Worth v. Gulf Re¬ 
fining Co.. 83 S.W.2d 610, 125 Tex. 
61'2. 

88. Ala.—Hawkins v. City of Prich¬ 
ard, 30 So.2d 669, 249 Ala. 234. 

Oeeupation. tax 

A municipality having power to li¬ 
cense gasoline filling stations cannot 
by virtue of such power Impose an 
occupation tax on gasoline filling 
stations for the purpose of raising 
revenue.—McKay v. City of Wichita, 
11 P.2d 788, 135 Kan. <78. 

Regulatory ordinances 

(1) Licensing ordinance, requiring 
observance of wide variety of details 
in conducting filling station and two 


Inspections annually has been held 
not Invalid as containing no regula¬ 
tory provisions except for prelim¬ 
inary inspection.—Fligelman v. City 
of Chicago, 180 N.E. 797, 848 Ill. 
294. 

(2) City ordinance levying annual 
license tax against gasoline filling 
stations making use of sidewalks as 
means of Ingress or egress has been 
held within police power of city and 
not Invalid as attempt to levy tax 
against property owner for exercise 
of right of Ingress and egress to 
property.—City of Fort Worth v. 
Gulf Refining Co., Com.App., 55 S.W. 
2d 792, reversed on other grounds 
City of Fort Worth v. Gulf Refining 
Co.. 83 S.W.2d 610, 126 Tex.’ 512. 

(3) In determining whether an or¬ 
dinance imposing a license fee is a 
regulatory measure or a tax, such or¬ 
dinance should be considered togeth¬ 
er with regulatory ordinances in pari 
materia.—City of Fort Worth v. Gulf 
Refining Co., 83 S.W.2d 610, 125 Tex. 
512. 

40. Colo —Hollenbeck v. City and 
County of Denver, 49 P 2d 435, 97 
Colo. 370—City of Idaho Springs 
v. Coleman, 30 P.2d 861, 94 Colo. 
418. 

Power of municipality to impose li¬ 
cense tax on sale or storage of 
gasoline see Licenses | 30 d (3) 
(b). 

Occupation tax 

A municipality having the requi¬ 
site power may Impose an occupation 
tax on gasoline filling stations and 
a license tax on each discharge 
standard used by the operator of a 
gasoline filling station has been held 
to be an occupation tax and not a 
tax on the implements used In the 
conduct of a mercantile business.— 
McKenney v. City Council of Alexan¬ 
dria, 136 S.E. 588, 147 Va. 157. 

State preemption of field 

(1) Where the state has already 
Imposed an excise or occupational 
tax on the owners of gasoline filling 
stations, it has been held that a mu¬ 
nicipality cannot Impose a like tax, 
and a state gasoline tax is an excise 
or occupational tax within this rule. 
—City of Cincinnati v. Cincinnati Oil 
Works Co., 175 N.E. <99, 123 Ohio St. 
448. 

(2) So, state gasoline tax statute 
providing that the tax levied is in 
lieu, place, or stead and covers the 
Aeld, of any excise, privilege, or oc¬ 
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cupational tax on the business of 
selling or distributing motor vehicle 
fuel and that no city shall invade 
such field of taxation and levy or 
collect any excise tax on, or meas¬ 
ured by the sale, receipt, distribu¬ 
tion, or use of, motor vehicle fuel 
has been held to preclude a munici¬ 
pality within the state from impos¬ 
ing a gasoline station license fee, 
such license fee being an “exc se” 
under the generally accepted defini¬ 
tion of the term, and an ordinance 
imposing such fee is void.—Vlnup v. 
City of Seattle, 120 P.2d 464, 11 
Wash 2d 630. 

(3) Where a municipality has the 
power to levy an occupational tax on 
gasoline filling stations only if the 
state has not already imposed such 
taxes. It has been held that an an¬ 
nual state corporation franchise tax 
constitutes an entry by the state 
into the field of occupational taxa¬ 
tion of domestic corporations, pre¬ 
cluding a municipal occupational tax 
on the operation of gasoline filling 
stations as applied to domestic cor¬ 
porations operating filling stations 
within the municipality.—Cincinnati 
Oil Works Co. v. City of Cincinnati. 
177 N.E. 768, 40 Ohio App. 8, affirmed 
City of Cincinnati v. Cincinnati Oil 
Works Co., 175 N.E. 699, 123 Ohio 
St. 448. 

Stations within and outside city 

(1) Under constitutional and stat¬ 
utory provisions in effect so provid¬ 
ing, filling stations in a city are sub¬ 
ject to a license fee to cover gen¬ 
eral purposes, but filling stations not 
in the city but in the police juris¬ 
diction are not subject to license fee 
for general revenue.—Hawkins v. 
City of Prichard, 30 So.2d 659, 249 
Ala. 234. 

(2) Where statute provided that 
police jurisdiction of certain cities 
should cover territory within three 
miles of their corporate limits, levy 
by city of privilege tax for operation 
of filling stations within its police 
jurisdiction precluded another city 
from subsequently collecting similar 
tax from same filling Btatlons which 
were also located within ite three- 
mile limit, elnce police jurisdiction 
of two cities could not cover same 
area.—City of Homewood v. Wof¬ 
ford Oil Co., 169 So. 888, 282 Ala. 
634. 

41. Mich.—Fletcher Oil Co. v. Bay 

City, 226 N.W. 248, 247 Mich. <72. 
Minn.—Crescent Oil Co. of Minne- 
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the question, an unreasonable one is. 42 

In determining the validity of an ordinance im¬ 
posing a license fee, when challenged on the ground 
of the municipality's lack of power to impose a 
tax, the presumption is that the city authorities in¬ 
tended to adopt a valid ordinance and the amount 
of the license fee imposed will be considered prima 
facie reasonable, 48 and the persons attacking the 
license tax imposed have the burden of proving 
that the exaction bears no reasonable relationship 
to the duties to be performed by the city and its 
officers with reference to the gasoline filling sta¬ 
tion business. 44 In determining the reasonable¬ 
ness of the amount of the fee, it is proper to consid¬ 
er the cost of inspection and regulation of gaso¬ 
line filling stations, 46 and the expense of munici¬ 
pal supervision includes services of the police and 
fire departments, including standby facilities, sani¬ 
tary inspectors, and such other employees as may 
be necessary to see that reasonable requirements 
with respect to such businesses are observed. 46 


Where the requisite power to enact ordinances 
requiring a permit or license to construct or op¬ 
erate a gasoline filling station exists, it must be 
exercised reasonably, 4 ? without unreasonable dis¬ 
crimination, 48 and in such manner as not to sub¬ 
ject the owner to double taxation in the objection¬ 
able or prohibited sense. 49 Although an ordinance 
vesting unlimited discretion in the municipal au¬ 
thorities to grant or refuse a permit or license has 
been held to be valid, 50 it has also been held that 
arbitrary power cannot be conferred to allow a 
filling station at one place and disallow it at an¬ 
other, without any definite or uniform rule applica¬ 
ble to all alike, 51 and an ordinance purporting to 
grant such authority is void. 52 However, the mere 
fact that an ordinance does not expressly pre¬ 
scribe any definite standards to guide the licensing 
authority's discretion has been held not to leave 
it open to the arbitrary discretion of the licensing 
authority to grant or refuse a permit on any 
grounds which occur to it; 58 but such an ordinance 


sota v. City of Minneapolis, 2'25 N. 
W. 904. 177 Minn. 539 
Tex—City of Port Worth v. Gulf 
Refining Co.. 83 S.W.2d 610. 125 
Tex 512. 

42. Ala.—Hawkins v. City of Prich¬ 
ard. 30 So 2d 659. 249 Ala 234. 

Minn —Crescent Oil Co. of Minne¬ 
sota v City of Minneapolis. 225 N. 
W. 904, 177 Minn. 639. 

Tee held unreasonable 
Minn.—Crescent Oil Co of Minnesota 
v. City of Minneapolis, supra. 

43. Mich.—Fletcher Oil Co v Bay 
City, 226 N.W. 248, 247 Mich. 572. 

Tex—City of Port Worth v. Gulf Re¬ 
fining: Co., 83 S.W.2d 610, 125 Tex. 
5T2. 

44. Ill.—Fligelman v. City of Chi¬ 
cago. 180 N.E. 797, 348 Ill. 294. 

Tex—City of Fort Worth v. Gulf 
Refining Co., 83 S W 2d 610, 125 
Tex. 512. 

45. Ill.—Fligelman v. City of Chi¬ 
cago. 180 N.E. 797, 348 Ill. 294. 

Mich—Fletcher Oil Co. v. Bay City, 
226 N.W. 248, 247 Mich. 672. 
Wash.—Vinup v. City of Seattle, 120 
P.2d 464, 11 Wash.2d 630. 

Whsrs the fees greatly exceed the 
cost of inspection and regulation, an 
ordinance Imposing a license fee can¬ 
not be sustained as a regulatory 
measure.—Vinup v. City of Seattle, 
supra. 

46. Ala.—Hawkins v. City of Prich¬ 
ard, 30 So.2d 659. 249 Ala. 234. 
Number of oalls for city services 

does not control reasonableness of 
fee exacted.—Hawkins v. City of 
Prichard, supra. 

47. Wis. —City of Juneau v. Badger 


Co-op. Oil Co., 279 N.W. 666, 227 

Wis. 620. 

Graduated license tax held not 
void as unreasonable and arbitrary 
—Wright v. City of Atlanta, 177 S. 
E. 763, 60 Ga.App. 244. 

48. Tax different from that on mer¬ 
chants 

Determination of whether owner of 
gasoline filling station may be li¬ 
censed separately from merchants 
depends on distinction warranting 
separate classification, and it has 
been held that such distinction ex¬ 
ists, so that ordinance imposing li¬ 
cense tax on gasoline filling station 
different from that imposed on mer¬ 
chants is not invalid as unreasonably 
discriminatory.—McKenney v. City 
Council of Alexandria, 136 S.E. <588, 
147 Va. 167. 

Graduated license tax held not in¬ 
valid as discriminatory—Wright v. 
City of Atlanta, 177 S.E. 753, 50 Ga. 
App. 244. 

License tax exempting garages 

An ordinance imposing license tax 
on gasoline filling stations and ex¬ 
empting gasoline dispensers in con¬ 
nection with garages has been held 
to be valid as based on reasonable 
classification and as affecting each 
class alike.—Hollenbeck v. City and 
County of Denver, 49 P.2d 436, 97 
Colo. 370. | 

P allure to take Into consideration 
the volume and loeation of the busi¬ 
ness has been held not to render ob¬ 
jectionable an occupation tax on all 
persons engaged In the operation of 
a filling station.—McKenney v. City 
Council of Alexandria, 136 S.E. 688, 
147 Va. 167. 


| 49. Va.—McKenney v. City Council 
of Alexandria, supra. 

Double taxation in general see the 
OJ.S. title Taxation S 39, also 61 
C J. p 137 notes 10-18. 

Right of municipality to levy license 
tax on gasoline dealer subject to 
other license taxes see supra 8 718. 
Taxes held not objectionable 
Colo.—Hollenbeck v. City and County 
of Denver, 49 P.2d 435, 97 Colo. 
370. 

Tex —City of Fort Worth v. Gulf 
Refining Co.. 83 S.W.2d 610, 126 
Tex 512 

Va.—McKenney v. City Council of 
Alexandria, 136 S.E. 588. 147 Va. 
157. 

50. Colo—Starkey v. City of Long¬ 
mont, 16 P.2d 620, 91 Colo. 387. 

■ 

51. Idaho —Corpus Juris olted In 

Continental Oil Co. v. City of Twin 
Falls. 286 P. 353, 359, 49 Idaho 89. 
Kan.—Julian v. Golden Rule Oil Co., 
212 P. 884, 112 Kan. 671. 

N.J —Phillips v Town of Belleville, 
62 A.2d 441, 135 N.J.Law 271. 

N.C.—Bizzell v. Goldsboro, 135 S.E. 
58, 192 N.C. 364. 

Wis—City of Juneau v. Badger Co¬ 
op. Oil Co., 279 N.W. 666, 227 Wis. 
620. 

42 C.J. p 1306 note 11. 

58. Idaho.—Corpus Juris cited In 
Continental Oil Co. v. City of Twin 
Falls, 286 P. 353. 359, 49 Idaho 89. 
Kan.—Julian v. Golden Rule Oil Co., 
212 P. 884, 112 Kan. 671. 

Wis.—City of Juneau v. Badger Co¬ 
op. Oil Co., 279 N.W. 666, 227 Wis. 
620. 

4*2 C.J. p 1306 note 14. 

53. Wis.—Wadhams Oil Co. v. City 
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will be construed as imposing on the licensing au¬ 
thority the duty to consider and exercise a sound 
discretion with reference to those matters which 
have made the gasoline filling station business a 
proper subject of special legislation, and, therefore, 
as valid. 54 It follows that an ordinance which, 
while vesting a measure of discretion in the li¬ 
censing authority, prescribes a sufficient test or 
standard for such authority's guidance is valid. 65 
Thus, an ordinance forbidding the granting of a 
permit or license for a station if in the opinion of 
the proper authorities the location, plans, and spe¬ 
cifications do not conform to valid legal require¬ 
ments therefor, 56 or forbidding the granting of 
a permit or license for such a station in any location 
where, by reason of traffic conditions or fire haz¬ 
ards, it would imperil the public safety, 67 or au¬ 
thorizing the denial thereof if the safety, health, 
comfort, convenience, order, or good government 
of the municipality would be adversely affected, 65 
has been held to be valid, and not to leave the 
grant or refusal of the permit to the arbitrary will 
of the municipal officials charged with the issuance 
thereof. 69 

Land beyond municipal control . If the land on 
which it is proposed to erect a filling station is 
beyond the control of the municipality, the munici¬ 
pality cannot require a permit for the erection of 


a filling station thereon. 60 

Criminal prosecution for failure to pay license 
tax . Failure to pay a license tax imposed on gaso¬ 
line filling stations or gasoline dispensers is some¬ 
times made a criminal offense, 61 and rules of prac¬ 
tice and procedure governing criminal prosecutions 
generally have 'been applied in prosecutions for 
such offense. 62 A filling station operator who, 
through ignorance or mistake in law, does not avail 
himself of a remedy by appeal from a judgment 
adverse to him in a criminal prosecution has been 
held not entitled to relief in equity. 63 

b. Procurement, Requisites, and Operation and 
Effect 

(1) In general 

(2) Consent of adjoining property own¬ 

ers 

(3) Revocation 
(1) In General 

Where a permit or license Is required, the authority 
to grant or refuse it must be exercised reasonably, and 
without unreasonable discrimination, and a permit should 
not be denied without some substantial reason. 

Where a permit or license is required, the au¬ 
thority to grant or refuse it must be exercised rea¬ 
sonably and not arbitrarily,' 64 and without unrea- 


©f Delavan, 243 N.W. 224, 208 Wis. 
578. 

64. Wts.—Wadhams Oil Co. v. City 
of Delavan, supra. 

66. Mich.—Hyma v. Seeger, 207 N. 
W. 834, 233 Mich. 659. 

Power vested in law-making body 
of city held not open to objection 
that it permitted Issuance of permit 
to one man and disallowing it to 
another without any definite rule.— 
Teanos v. Skelly Oil Co., 263 N.W. 
834, 220 Iowa 1317. 

66. Tex.—City of San Antonio v. 
Zogheib, 101 S.W.2d 539, 129 Tex. 
141. 

67. Mich.-rHyma v. Seeger, 207 N. 
W. 834, 233 Mich. 669. 

68. U.S.—City of San Antonio v. Ru¬ 
bin, C.C.A.Tex., 42 F.2d 107. 

Tex —City of San Antonio v. Zog¬ 
heib, 101 S.W.2d 539, 129 Tex. 141 
—City of San Antonio v. Humble 
Oil & Refining Co.. Civ.App., 27 
S.W.2d 868, error dismissed—City 
of San Antonio v. Robert Thomp¬ 
son & Co., Civ.App., 23 S.W.2d 796, 
case dismissed as moot Robert 
Thompson & Co. v. City of San An¬ 
tonio, Com.App., 38 S.W.2d 784. 
Wash.—-State v. Fleming, 225 P. 647, 
129 Wash. 646. 


Traffic conditions 

An ordinance authorizing the re¬ 
fusal of a permit in any location 
where, by reason of IrafTlc condi¬ 
tions, a filling station would imperil 
the public safety has been held not 
to leave the granting of a permit 
to the arbitrary will of the officer in 
charge.—Hyma v. Seeger, 207 N.W. 
834, 233 Mich. 659. 

59. Mich —Hyma v. Seeger, supra. 
Tex.—City of San Antonio v. Zog¬ 
heib, 101 S.W 2d 539, 129 Tex. 141 
—City of San Antonio v. Humble 
OH & Refining Co., Civ.App., 27 8. 
W.2d 868, error dismissed. 

60. If railroad right of way through 
oity was granted by acts of congress 

i and state legislature, and land be¬ 
longed to government and right of 
way and operation of any business 
thereon was beyond control of city, 
it could not interfere with plaintiff 
in erection of filling station thereon. 
—Edwards v. City of Hammond, La. 
App., 4 So.2d 97. 

6X. Colo.—Hollenbeck v. City and 
County of Denver, 49 P.2d 435, 97 
Colo. 370—City of Idaho Springs v. 
Coleman, 30 P.2d 861, 94 Colo. 418. 
63. Evidsacs as to protection of fill¬ 
ing stations 

In prosecution for violation of 
city ordinance requiring payment of 
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specified license fee on gasoline dis¬ 
penser in gasoline filling station, evi¬ 
dence relating to time spent by fire 
and police departments of city in 
protection of filling stations was ad¬ 
missible as bearing on cost to city 
necessitated by existence and opera¬ 
tion of gasoline filling stations with¬ 
in city limits.—Hollenbeck v. City 
and County of Denver, 49 P.2d 435, 
97 Colo. 370. 

63. Colo.—City of Idaho Springs v. 
Coleman, 30 T.2d 861, 94 Colo. 418. 

64. Ga.—Reynolds v. Brosnan, 154 
S.E, 264, 170 Ga. 773—Howell v. 
Board of Com’rs for City of Quit- 
man, 149 S.E. 779, 169 Go. 74. 

Md.—Benner v. Tribbitt, 57 A.2d 346. 
Nob.—State v. City of North Platte. 

233 N.W. 4, 120 Neb. 413. 

N.JT.—Phillips v. Town of Belleville, 
52 A.2d 441, 135 N.J.Law 271- 
Spur Distributing Co. v. City Coun¬ 
cil of City of Bridgeton, 6 A.2d 
192, 122 N.J.Law 460—Hirschorn v. 
Castles, 174 A. 211, 113 N.J.Law 
277—Meslar v. Township Commit¬ 
tee of Denville Tp„ 186 A. 55, 14 
N.J.Misc. 497—Keller v. Board of 
Com’rs of Town of Irvington, 147 
A. 646, 7 N.J.Misc. 977. 

R.I.—Aldee Corp. v. Flynn, 49 A.24 
469, 72 R.I. 199. 

Tex.—City of Austin v. Nelson, Civ. 
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sonable or unlawful discrimination, 66 by the proper 
official 66 on the basis of the situation as it exists 
when the permit is sought. 67 Permission to erect 
a filling station should not be denied without some 
substantial reason, 66 and, in general, can be refused 
if, and only if, applicant or his station does not 
comply with duly enacted requirements and reg¬ 


ulations, 69 or if the erection of a filling station 
would endanger public health, safety, or general 
welfare, or the development of the community. 70 
Where the refusal of a permit would be unlawful, 
the municipal authorities cannot condition its grant 
of a permit on the property owner's agreement to 
surrender a constitutional right, 71 and such agree- 


App.. 45 S.W.2d 692—City of Aus¬ 
tin v. Deats, Civ.App., 32 S W.2d 
685, rehearing* denied 34 S.W.2d 
917. 

Wis.—State v. Common Council of 
City of Racine. 230 N.W. 70, 201 
Wis. 435. 

Denial held not arbitrary or unrea¬ 
sonable 

U.S.—City of San Antonio v. Rubin, 
C.C.A.Tex., 42 F.2d 107. 

Iowa.—Cecil v. Toenjes, 228 N.W. 
874, 210 Iowa 407. 

N.Y.—Application of Perryman, 25 N. 

Y.S.2d 983. 261 App.Div. 1038. 

Wis.—Wadhams Oil Co. v. City of 
Dclavan, 243 N.W. 224. 208 Wis. 
578. 

65. Minn.—Standard Oil Co. v. Min¬ 
neapolis, 204 N.W. 3 65, 163 Minn. 
418. 

Neb.—State v. City of North Platte, 
233 N.W. 4, 120 Nob 413 
Tex —City of Austin v. Nelson, Civ. 
App., 45 S.W 2d 692—City of Aus¬ 
tin v. Peals, Civ App, 32 S W.2d 
685. rehearing denied 34 S.W.2d 
917. 

(Granting of permits to others 

(1) The mere fact that a ailing 
station is permitted within a short 
distance of a site upon which per¬ 
mission to construct another station 
is denied has been held not to indi¬ 
cate discrimination —Standard Oil 
Co v. Minneapolis, 204 N.W. 165, 163 
Minn 418. 

(2) However, the granting of per¬ 
mits to others has been held to be 
material on the question whether the 
municipal authorities unfairly dis¬ 
criminated in refusing a permit.— 
City of Austin v. Nelson, Tex.Civ. 
App., 45 S.W.2d 692—City of Austin 
v. Peats, Tex.Civ App., 32 S.W.2d 685, 
rehearing denied 34 S.W.2d 917. 

(3) There must be some substan¬ 
tial difference to justify granting a 
permit to one person and refusing it 
to another, and the fact that the 
streets at the location where a per¬ 
mit is refused approach each other 
irregularly and the fact that the 
ground slopes slightly has been held 
not to afford a basis for distinction 
or classification.—City of Austin ▼. 
Nelson, supra. 

Disqualification of councilman 
through, interest 

A councilman who without permit 
erected a station and thereafter leas¬ 
ed it to another and moved the coun¬ 
cil for issuance of permit was in¬ 


competent to vote for the motion, 
and permit granted was invalid 
where without such councilman’s 
vote majority of elected members to 
council did not vote for issuance of 
the permit.—Van Hovcnberg v. Hole- 
man, 144 S W.2d 718, 201 Ark. 370. 

66 . N.Y.—New York State Invest¬ 
ing Co. v. Brady, 212 N.Y.S. 605, 
214 App.Div. 592. 

67. La—Edwards v. City of Ham¬ 
mond, App., 4 So 2d 97. 

Preliminary negotiations not binding 
Negotiations between applicant for 
permit for ailing station and munici¬ 
pal authorities preliminary to offi¬ 
cial determination could create no 
binding obligation on authorities to 
issue permit —Benner v. Tribbitt, 
Md., 57 A 2d 346. 

Ordinance enacted after applica¬ 
tion hold not to affect right to per¬ 
mit.—Penn Oil Co v. City of Erie, 
5 Pa.DiHt. & Co. 203, 4 Erie Co. 66. 

68. Minn.—Standard Oil Co. v. Min¬ 
neapolis, 204 N.W. 165, 168 Minn. 
418. 

NJ—Hirschorn v. Castles, 174 A. 
211. 113 N J Law 277—Mesler v. 
Township Committee of Denville 
Tp. t 186 A. 65, 14 N.J.Misc. 497. 

69. Ga—Reynolds v. Brosnan, 154 
S.E. 204, 170 Ga. 773. 

Ky.—Kirkwood Bros. v. City of Mad- 
isonville, 18 S.W 2d 951, 230 Ky. 
104 

La.—Edwards v. City of Hammond, 
App , 4 So.2d 97. 

Neb—State v. City of North Platte, 
233 N.W. 4, 120 Neb 413. 

N.J.—Keller v. Board of Com’rs of 
Town of Irvington, 147 A. 646, 7 
N.J.Misc. 977. 

N.Y.—Harrison-Warren Realty Co. v. 
Spencer, 209 N.Y.S. 355. 124 Misc. 
783. 

R.I.—Aldee Corp. v. Flynn, 49 A.2d 
469, 72 R.I. 199. 

Tex.—City of San Antonio v. Hum¬ 
ble Oil & Redning Co., Civ.App., 27 
S.W.2d 868, error dismissed. 
Zoning regulations as affecting grant 
or refusal of permit see the C.J.S. 
title Municipal Corporations § 227, 
also 42 C.J. p 1308 notes 48-50. 
Prevention of fraud 

Whether the fraudulent practices 
of applicant may form the basis of 
the discretion of the dispensing body 
depends on whether it can be said 
that the ordinance was adopted for 
the purpose of preventing fraud, and 
that the discretion of the dispensing 


body goes to the extent of inquiring 
into the honesty and good faith of 
applicant In his business dealings 
with his patrons, and the mere fact 
that an ordinance prohibits the 
transfer of a license is insufficient 
by itself to justify the dispensing 
body’s investigation of the charac¬ 
ter and business integrity of appli¬ 
cant —State v. Common Council of 
City of Racine. 230 N.W. 70, 201 Wis. 
435. 

Absolute duty to issue 

CJty’s duty to grant license for 
gasoline ailing station is absolute 
whenever applicant complies with 
provisions of ordinance—State v. 
City of North Platte, 233 N.W. 4, 120 
Neb. 413. 

Prohibited location 

A permit to construct a ailing sta¬ 
tion at a location prohibited by a 
valid ordinance is illegal.—City of 
San Antonio v Humble Oil & Refin- 
ing Co, Tex Civ.App., 27 S.W.2d 868, 
error dismissed. 

Order of Office of Production Man¬ 
agement 

City officials could not refuse ail¬ 
ing station construction permit be¬ 
cause order of Office of Production 
Management prohibited building of 
ailing stations unless construction 
was begun prior to effective date of 
the order since alleged failure to 
comply with order was a matter be¬ 
tween Office of Production Manage¬ 
ment and builder—Short v. Oriental 
Refining Co., 149 P.2d 245, 112 Colo. 
297. 

70. Conn —Appeal of Holley, 147 A. 

300, 110 Conn. 80—De Flumerl V. 

Sunderland, 145 A. 48, 109 Conn. 

583. 

Promotion of general welfare not es¬ 
sential 

The fact that the proposed station 
will not promote the general welfare 
is immaterial on an application for 
a permit, the controlling question be¬ 
ing whether or not it will adversely 
affect the general welfare.—Benner 
v. Tribbitt, Md., 57 A.2d 346. 

Permit held improperly rsfnsad 
where evidence did not disclose that 
proposed use of premises would en¬ 
danger public health, safety or gen¬ 
eral welfare, or development of mu¬ 
nicipality.—Spur Distributing Co. T. 
City Council of City of Bridgeton, 6 
A.2d 192, 122 N.J.Law 460. 

71. Va.—City of Alexandria v. Tex¬ 
an Co., 1 S.E.2d 296, 172 Va. 209. 
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ment, if entered into, is not binding on the property 
owner. 72 

While it is proper to deny a permit where the fill¬ 
ing station would constitute a nuisance, 73 it is un¬ 
necessary to sustain a denial of a permit to show 
that the filling station would constitute a nuisance. 74 
In passing on an application, the municipal au¬ 
thorities may consider the effect on traffic, 75 but 
they are not limited thereto, 76 and may also con¬ 
sider the fact that the fire hazard involved in the 
storage and dispensing of oil and gasoline is high. 77 
It has been held that a permit to erect a filling sta¬ 
tion may be refused because persons using it would 
be required to drive over the sidewalks thereby 
adding to the peril of pedestrians. 73 However, it 
has also been held that this may not be done with¬ 
out affording applicant just and adequate compen¬ 
sation for the loss of his constitutional right to 
have reasonable means of access and egress for mo¬ 
tor vehicles over the sidewalks. 79 The municipal 


authorities are not required to call witnesses to es¬ 
tablish facts which they already know. 80 

Form of application. The application for a per¬ 
mit to construct a filling station should be in the 
form prescribed therefor by ordinance, 81 but, where 
the application is denied on substantive grounds, 
the fact that it was not made in the proper form is 
immaterial. 82 

Operation and effect A grant by a municipality 
of permission to construct and maintain a gaso¬ 
line filling station carries with it the right to per¬ 
form all acts necessarily implied from the privi¬ 
lege conferred, 88 and includes the right to use the 
sidewalks for ingress to, and egress from, the sta¬ 
tion. 84 Such grant or a grant of permission to 
install gasoline storage tanks is not, however, a 
grant of the right to be free from competition 
therein, 85 especially where the grant is temporary 
and is revocable at the discretion of the city coun¬ 
cil. 86 The approval of a gasoline filling station 


72. Agreement not to us# floodlights 
held not binding on property owner. 
—City of Alexandria v. Texas Co., 
supra. 

78. Ala.—Boatwright v. Town of 
Leighton. 166 So. 418. 231 Ala. 607. 
Miss.—Gulf Refining Co. v. City of 
Laurel. 192 So. 1, 187 Miss. 119. 
Xtandownars oannot compel Issu¬ 
ance of permit to build filling sta¬ 
tion which would constitute a nui¬ 
sance.—City of Tuscaloosa v. Stand¬ 
ard Oil Co. of Kentucky. 130 So. 186. 
221 Ala. 670—Gillette v. Tyson. 122 
So. 830. 219 Ala. 511. followed in 
Gillette v. Firestone Tire & Rubber 
Co.. 122 So. 831. 219 Ala. 513. 

The municipal authorities cannot 
arbitrarily decide that the station 
would constitute a nuisance and re¬ 
fuse a permit on that ground; it 
must be an anticipated nuisance in 
fact.—City of Austin v. Nelson, Tex. 
Clv.App., 45 S.W.2d 692. 

74. Ala.—Leary v. Adams, 147 So. 
391, 226 Ala. 472. 

75. Conn.—Connecticut Baptist Con¬ 
vention v. Murphy, 22 A.2d 13, 128 
Conn. 261—Appeal of Holley, 147 
A. 300, 110 Conn. 80. 

Iowa.—Cecil v. Toenjes, 228 N.W. 
874, 210 Iowa 407. 

Minn.—Standard Oil Co. v. Minneapo¬ 
lis, 204 N.W. 165, 163 Minn. 418. 
Wls.—Wadhams Oil Co. v. City of 
Delavan, 243 N.W. 224, 208 Wls. 
678. 

76. Conn.—Connecticut Baptist Con¬ 
vention ▼. Murphy, 22 A.2d 13, 128 
Conn. 861. 

77* Iowa.—Cecil ▼. Toenjes, 228 N. 

W. 874, 210 Iowa 407. 

Minn.—Standard Oil Co. v. Minneapo¬ 
lis, 304 N.W. 165, 168 Minn. 418. 


! In New Jersey 

(1) The view has been taken that 
filling stations by themselves do not 
involve such an Increase in the fire 
hazard as to justify the refusal of a 
permit on that ground alone.—Meslar 
v. Township Committee of Denville 
Tp, 186 A. 55, 14 N.J Misc. 497— 
Finkel v. Kaltenbach, 132 A. 197, 4 
N.J.Misc. 135—Williams v. Gage, 130 
A. 731, 3 N.JMisc. 10D5—Sarg v. 
Hooper. 128 A. 393. 3 N.J.Misc. 335, 
affirmed 130 A. 721, 102 N.J.Law 218. 

(2) However, in a case where there 
were other grounds justifying a re¬ 
fusal of the permit, the increased 
Are hazard resulting from the stor¬ 
age of a large amount of gasoline in 
a neighborhood where there were a 
great number of tenement houses 
and factories was considered an ad¬ 
ditional circumstance warranting re¬ 
fusal of a permit.—Hall v. Mayor 
and Aldermen of Jersey City, 142 A. 
344, 6 N.J.Misc 558. 

78. N.J.—Hall v. Mayor and Aider- 
men of Jersey City, supra. 

79. Ga.—Howell v. Board of Com'rs 
for City of Quitman, 149 S.E. 779, 
169 Ga. 74. 

City has right to regulate amount 
of sidewalk space to be used for in¬ 
gress to, and egress from, a proposed 
Ailing station, but existence of such 
right did not authorize municipal au¬ 
thorities to refuse to grant a permit 
for construction of station where use 
of streets and sidewalks for passage¬ 
ways would not amount to an actual 
occupancy and obstruction of streets 
and sidewalks.—Buffington v. Crowe, 
15 S.E.2d 811, 65 Ga.App. 417. 

00. N.T.—Application of Perryman, 
25 N.T.S.2d 983, 261 App.Dlv. 1038.1 
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81. La.—State ex rel. Fitzmaurice v. 
Clay, 23 .So 2d 177, 208 La. 443. 

Custom of disregarding 
Although no formal application for 
permit to erect Ailing station was 
made as required by ordinance, where 
evidence showed that permits were 
granted in most cases without for¬ 
mal application, official was justlAed 
in issuing permit.—Edwards v. City 
of Hammond, La.App., 4 So.2d 97. 

82. La.—State ex rel. Fitzmaurice v. 
Clay, 23 So.2d 177, 208 La. 443. 

83. Conn.—City of New Britain v. 
Kilbourne, 147 A. 124, 109 Conn. 
422. 

Quantity of gasoline allowed to be 
stored 

Where the consent to the installa¬ 
tion and operation of the Ailing sta¬ 
tion also contained a Consent to the 
use of the street and alley adjoining 
the proposed site for the purpose of 
piping gasoline from tank cars on a 
nearby railroad siding, the latter 
fact was held to contemplate quan¬ 
tity transfers, and gave licensee 
privilege of keeping more than the 
small quantity of gasoline permitted 
to be kept under a general ordinance 
without municipal consent, even 
though the permit granted did not 
specifically mention the quantity of 
gasoline allowed to be stored.—Phil¬ 
lips v. Allingham, 33 P.2d 910, 38 N. 
M. 361. 

88. Tex.—Gulf Refining Co. v. City 
of Dallas, Clv.App., 10 S.W.2d 161, 
error dismissed. 

85. U.S.—Mutual Oil Co. v. Zehrung, 
D.C.Neb.. 11 F.2d 887. 

86. U.S.—Mutual Oil Co. v. Zehrung, 
supra. 
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permit by municipal authorities has been held to be 
a recognition of its propriety, precluding a subse¬ 
quent assertion that a state official had no au¬ 
thority to waive regulations prohibiting a station 
at the particular location. 87 

(2) Consent of Adjoining Property Owners 

An ordlnanee requiring the owners of a specified per 
cent of property within a certain distance of the proposed 
location of a filling or service station to consent to the 
erection or maintenance of such a station as a prerequi¬ 
site to the Issuance of a license or permit therefor has 
been held to be proper. 

A municipal ordinance requiring the owners of a 
specified per cent of the property within a certain 
distance of the proposed location of a filling or 
service station to consent to the erection or mainte¬ 
nance of such station as a prerequisite to the issu¬ 
ance of a license or permit therefor has been held 
to be proper, 88 although the delegation of such pow¬ 
er to adjoining landowners, where not specifically 
conferred by the legislature or subsequently ratified 
by it, has been criticized. 89 Such ordinances, in or¬ 
der to be valid, must be reasonable and not arbitrary 
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or oppressive, 80 and an ordinance basing the con¬ 
sent on the number of buildings within the area 
regardless of their character or size, or the size of 
the lot on which they are located, has been held 
to be invalid as unfair and unreasonable, 91 as has 
an ordinance under which the owner of a very few 
feet of frontage would possess the absolute power 
to prevent the erection of a filling station, even 
though the entire neighborhood, except him, might 
consent. 92 Where the required consents are not 
obtained the permit is properly refused, 93 and a per¬ 
mit granted without the required consents has been 
held to be invalid. 94 

In computing distances under such an ordinance, 
it has been held that the boundary lines of the lot 
on which the filling station is to be erected, 95 and 
not the location of the storage tanks thereon, 98 con¬ 
stitute the proper basis for measurement. In com¬ 
puting frontage of adjacent property under such 
an ordinance, the total frontage of a lot which 
abuts upon two or more streets should be included, 
and not merely the frontage along one street. 97 


87. TJ.S.—City of Evansville, Ind., v. | 
Gaseteria, Inc., C.C A.Ind., 151 F. 
2d 232. 

88 . Ohio.—State v. Dauben, 8 Ohio 

App. 226, 28 O.C.A. 281, reversed on 
other grounds 124 N.E. 232, 99 

Ohio St. 406. 

Okl —City of Muskogee v. Morton, 
261 P. 183, 128 Okl. 17. 

Va.—Martin v. City of Danville, 188 
S.E. 629, 148 Va. 247. 

Power to confer privilege 

An ordinance prohibiting the erec¬ 
tion of a filling station In a cer¬ 
tain locality without the consent of 
a specified number of the adjoining 
property owners does not authorize 
the adjoining owners to curtail any 
right of a person seeking to make 
use of his property for a filling sta¬ 
tion, but merely gives them the pow¬ 
er to bestow on him a privilege 
which he does not otherwise enjoy. 
—City of Muskogee ▼. Morton, 261 
P. 183, 128 Okl. 17. 

Xa residential district 
City ordinance prohibiting installa¬ 
tion of gasoline filling stations with¬ 
out consent of property owners with¬ 
in certain radius was valid exercise 
of police power as to person seeking 
to locate filling station In residence 
district.—State ex rel. Standard Oil 
Co. ▼. Combs, 194 N.E. 875, 129 Ohio 
St. »51. 

<9. N.Y.—Coley v. Campbell, 215 N. 

Y.S. 679, 126 Misc. 869. 

Utah.—Smith v. Barrett, 20 P.2d 864, 
81 Utah 522. 


Ordinance held ultra vires I 

N.Y —Coley v. Campbell, 215 N.Y.S 

679, 126 Misc. 869. 

9a Ill— Koos v. Saunders, 182 N.E. 

415, 349 Ill. 442. 

Ordinance unreasonable as applied 

Where it appeared that the land 
on which a gasoline station was pro¬ 
posed to be built was within a busi¬ 
ness district and was practically sur¬ 
rounded by public garages, automo¬ 
bile salesrooms, and other gasoline 
stations, and that one of owners of 
another gasoline station gave as his 
reason for refusing to give his con¬ 
sent the fact that it would be detri¬ 
mental to his business, it was held 
that an ordinance requiring the con¬ 
sent of adjacent owners, as applied 
to the facts of the case at bar, was 
arbitrary, unreasonable, and void.— 
Koos v. Saunders, supra. 

91. Ill.—People v. Andrews, 171 N.E. 

137, 339 Ill. 157. 

98. Ordinance construed 

An ordinance requiring the owner 
of a corner lot, before a permit will 
issue, to present to the issuing offi¬ 
cial the written consent of the own¬ 
ers of sixty per cent of all frontage 
extending four hundred feet from 
and along both sides of each street 
intersecting at said corner and the 
full consent of the owners of the 
seventy-five feet of frontage imme¬ 
diately adjoining on either side has 
been held to allow the owner of one, 
two, or a very few feet of frontage 
absolute power to prevent the erec¬ 
tion of a filling station, and, in the 
absence of a statute or other ordi- 
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nance absolutely prohibiting the 
erection of a filling station in the 
area, such ordinance has been held 
to be invalid.—Smith v. Barrett, 20 
P 2d 864, 81 Utah 522. 

93. Ill.—Jennings v. Calumet Nat. 
Bank, 180 N.E. 811, 348 Ill. 108. 

94. N.Y —Atkins v. West, 226 N.Y. 
S. 335, 222 App Div. 308. 

95. Ill.—Jennings v. Calumet Nat. 
Bank. 180 N.E. 811, 348 Ill. 108. 

Division of lot 

(1) Under an ordinance making it 
unlawful to install & gasoline tank 
without obtaining the consent of a 
certain per cent of the property own¬ 
ers within a specified d.stance of the 
“lot or plot of ground” in question, 
it has been held that a lot owner ap¬ 
plying for a permit cannot designate 
such small portion of his holdings as 
he chooses, it being more reasonable 
to assume that, when the municipal 
legislature used the term “plot.” It 
meant to designate a ground area 
which might be larger than ordinary 
single platted lots rather than that 
it intended to refer to a mere small 
portion of a single lot.—Jennings v. 
Calumet National Bank, supra. 

(2) However, with reference to 
such ordinance it has been stated 
that “there appears to be no reason 
preventing the owner of a Iqt from 
dividing it as he sees fit.’*—Continen¬ 
tal Illinois Bank & Trust Co. v. 
Standard Oil Co. of Indiana. 257 Ill. 
App. 425, 429. 

, 86 . Ill.—Jennings v. Calumet Nat. 

Bank, 180 N.E. 811, 348 Ill. 108. 
97. Ill.—Fish v. Walsh, 154 N.E. 
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Consent by corporation . Where one of the ad¬ 
jacent owners is a corporation, its consent must 
be granted by an officer or agent of the corpora¬ 
tion who is authorized to do so. 98 It has been held 
that a foreign corporation admitted to do business 
within the state and having the same interest in 
adjacent property as other owners has the same 
right as other owners to grant its consent. 99 

(3) Revocation 

A gasoline filling station permit Is subject to revoca¬ 
tion by the proper exercise of the police power vested in 
the municipality, but such power must be exercised in a 
lawful manner, and should not be exercised arbitrarily 
«or without good legal cause. 

A permit obtained from a municipality to install 
gasoline tanks and pumps and to erect a gasoline 
filling station is subject to revocation by the proper 
exercise of the police power vested in the munici¬ 
pality. 1 The power of revocation must be exercised 
in a lawful manner, 2 and should not be exercised 
without notice or an opportunity to be heard, 3 nor 
should it be exercised arbitrarily or without good 
and sufficient cause in law. 4 In the absence of 
concealment of material facts, or material misrep¬ 
resentations, or fraud,’ 5 it has been held that a 
municipality may not revoke or cancel a license 
or permit to erect or maintain a filling station after 


the permit has been accepted and money has been 
expended or obligations incurred in reliance there¬ 
on. 6 Municipal authorities have been held to be 
precluded from asserting grounds for the revoca¬ 
tion of the permit other than those asserted in the 
revocation itself. 7 Where a permit or license has 
been improperly revoked the permittee or licensee 
is entitled to have it reinstated. 8 

c. Remedies of Persons Adversely Affected by 
Grant or Refusal 

Any person aggrieved by the decision of a municipal 
body or officer on an application for a permit for the con¬ 
struction of a gasoline filling station may obtain a Judicial 
review of the decision by a court of competent Jurisdic¬ 
tion, but such review Is merely a process to determine 
whether the body or official has acted beyond its or his 
statutory powers or Jurisdiction, or has acted arbitrarily, 
or so unreasonably as to constitute an abuse of discretion. 

Any person aggrieved by the decision of a mu¬ 
nicipal body or officer on an application for a per¬ 
mit for the construction of a gasoline filling sta¬ 
tion may, sometimes by virtue of express statutory 
provisions, obtain a judicial review of the decision 
by a court of competent jurisdiction, 9 certiorari 
being an appropriate common-law remedy. 10 Such 
appeal or review has been held not to be governed 
by the ordinary rules governing appeals in judicial 
proceedings. 11 It does not involve a transfer of 


148. 823 Ill. 359-—Standard Oil Co. 
v. Kamradt. 149 N.E. 538, 319 Ill. 
51. 

98. Froof of denial of agency 

Complainant seeking to enjoin In¬ 
stallation of gas tanks for Ailing sta¬ 
tion must prove allegation, denied 
by defendant, that person signing 
frontage consent for corporation was 
not its agent.—Continental Illinois 
Bank & Trust Co. v. Standard Oil 
Co. of Indiana, 267 IU.App. 425. 

99. Ill.—Continental Illinois Bank & 
Trust Co. v. Standard Oil Co. of In¬ 
diana, supra. 

JL U.S.—Geneva Inv. Co. v. City of 
St. Louis, C.C.A.MO., 87 F2d 83, 
certiorari denied '57 S.Ct. 795, 301 
U.S. 692, 81 L.Bd. 1348. 

Tex.—City of San Antonio v. Humble 
Oil & Refining Co.. Civ.App., 27 S. 
W.2d 868, error dismissed. 

42 C.J. p 1308 notes 56. 57. 
loning change effecting revocation 
Amended zoning ordinance where¬ 
by property was transferred from 
commercial to residential district has 
been held in effect to revoke permits 
previously granted to landowner to 
Install gasoline tanks and pumps and 
to erect filling station.—Geneva Inv. 
Co. v. City of St. Louis, C.C.A.Mo., 87 
F.3d 88, certiorari denied 57 S.Ct. 795,. 
801 U.S. €92, 81 L.Ed. 1848. 

I. Tex.—Gulf Refining Co. v. City of 


Dallas, CivApp., 10 S.W.2d 151, 
error dismissed. 

3. Tex —Gulf Refining Co. v. City 
of Dallas, supra. 

4. La —Edwards v City of Ham¬ 
mond, App., 4 So.2d 97. 

Arbitrary power will not be iiu 

ferred, except on clearest authority. 
—Keller v. Board of Com’rs of Town 
of Irvington, 147 A. 646, 7 N.J.Misc. 
977. 

An attempted revocation based on 
an invalid ordinance is void and of 
no effect.—Standard Oil Co. of New 
Jersey v. City of Charlottesville, C. 
C.A.Va., 42 F 2d 88. 

5. Tex—Gulf Refining Co. v. City 
of Dallas, Civ.App., 10 S.W.2d 151, 
error dismissed. 

«. N.J.—Peerless Oil Co. v. Hague, 
132 A. 332, 4 N.J.Misc. 148. 

N.Y.—New York State Investing Co. 
v. Brady, 212 N.Y.S. 605, 214 App. 
Div. 592. 

Tex.—Gulf Refining Co. v. City of 
Dallas, Civ.App., 10 8.W.2d 151, 
error dismissed. 

7. U.S.—City of Evansville, Ind., v. 
Gaseteria, Inc., C.C.A.Ind., 51 F.2d 
232. 

8. La.—Edwards v. City of Ham¬ 
mond, App., 4 So. 2d 97. 

9. Conn.—Lazarevich v. Stoekel, 167 
A. 823, 117 Conn. 260—De Flumerl 
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v. Sunderland, 145 A. 48, 109 Conn. 
583 

Tex—City of Austin v. Nelson, Civ. 

App., 45 S.W ‘Id 692. 

Mandamus as appropriate remedy to 
compel issuance of license to op¬ 
erate gasoline station see Manda¬ 
mus 9 156 c. 

Particular court held without juris¬ 
diction 

Conn.—Berigow v. Davis, 165 A. 790, 
116 Conn. 653. 

10. R.I.—Aldee Corp. v. Flynn, 49 
A.2d 469, 72 R.I. 199. 

IX. Jurisdictional amendment 
Amendment of appeal from denial 
of certificate of approval of land 
as location for gasoline filling sta¬ 
tion after hearing was within dis¬ 
cretion of court, as against the con¬ 
tention that no Jurisdictional fact 
was alleged in the original appeal.— 
De Flumerl v. Sunderland, 145 A. 48, 
109 Conn. 583. 

Fartis* 

In absence of controlling statutory 
or charter provision, proper proce¬ 
dure in bringing appeal from decision 
of public officer charged with duty 
of determining whether proposed lo¬ 
cation of gasoline filling station is a 
proper one Is a citation to the offi¬ 
cer as such to appear and answer the 
complaint, and other persons having 
direct interest adverse to interest of 
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jurisdiction from the administrative body or official 
to a court, 12 and does not require the court on 
appeal to try the case de novo, for the purpose of 
determining whether it shall substitute its findings 
and conclusions for those of the administrative 
body or official, 13 but is merely a process to de¬ 
termine whether the body or official has acted be¬ 
yond its or his statutory powers or jurisdiction, or 
has acted arbitrarily, as without notice and due 
hearing, or so unreasonably as to constitute an 
abuse of discretion. 14 In order to make such de¬ 
termination, the court must necessarily hear the 
relevant and material facts under the application 
and the pleadings thereto, except in so far as the 
determination may be aided by presumptions. 16 
The presumption is that the municipal authorities 
acted reasonably and not arbitrarily, 1,6 and neither 
the findings of fact made by the municipal authori¬ 
ties 17 nor the decision granting or refusing the per¬ 
mit 13 will be disturbed by the courts unless mani¬ 
festly wrong. However, the presumption of reg¬ 
ularity does not persist after it appears that the 
discretion of the municipal authorities was influ¬ 
enced by a consideration of matters concerning 
which no discretion was lodged with the licensing 
authorities. 19 In a common-law proceeding in cer¬ 
tiorari, the reviewing court cannot order that a 
license or permit be issued, 30 but can merely quash 
the action taken by the licensing authorities if it 
finds errorc of law therein. 21 


Recovery of license money paid. An action for 
money had and received is an appropriate remedy 
to recover money paid for a license of a gasoline 
filling station under a mistake of law or fact on an 
illegal assessment made under color of a munici¬ 
pal ordinance, 22 and, under a statute so providing, 
the fact that such payment was not made under 
protest or compulsion is immaterial. 23 Rules gov¬ 
erning the trial of civil actions generally apply in 
such action. 24 

Adjoining property ownersf right to injunctive 
relief . Where the requisite consents are not ob¬ 
tained, under a municipal ordinance requiring the 
owners of a specified per cent of the property with¬ 
in a certain distance of the station to consent to 
its erection or maintenance as a prerequisite to 
the issue of a license or permit therefor, as dis¬ 
cussed supra subsection b (2) of this section, in a 
proper case a property owner within the prescribed 
area may obtain injunctive relief. 26 

Damages arising from invalid ordinance. A mu¬ 
nicipal legislative body cannot be held liable in 
damages for enacting or enforcing an invalid ordi¬ 
nance requiring a permit for the construction or 
operation of a gasoline filling station. 26 

§ 777. Negligent Maintenance or Operation 

While the operator of a filling station is not an Insurer 
of the safety of persons using the premises, he owes to 


plaintiff should also be summoned 
either at time appeal is taken or sub¬ 
sequently.—Rommell v. Walsh. 16 A. 
2d 6. 127 Conn. 16. 

12. Conn.—Appeal of Holley, 147 A. 
300, 110 Conn. 80—De Flumeri v. 
•Sunderland, 145 A. 48, 109 Conn. 
583. 

13. Conn.—Connecticut Baptist Con¬ 
vention v. Murphy, 22 A.2d 13, 128 
Conn. 261—Lazarevich v. Stoeckel, 
167 A. 823, 117 Conn. 260—Appeal 
of Holley. 147 A. 300, 110 Conn. 80 
—De Flumeri v. Sunderland, 145 A. 
48, 109 Conn. 583. 

14. Conn.—Appeal of Holley, 147 A. 
300, 110 Conn. 80—De Flumeri v. 
Sunderland, 146 A. 48, 109 Conn. 
683. 

Tex.—City of Austin v. Nelson, Civ. 

App., 46 S.W.2d 692. 

16. Ala.—Gillette v. Tyson, 122 So. 
830, 219 Ala. 611, followed in Gil¬ 
lette v. Firestone Tire & Rubber 
Co., 122 So. 831, 219 Ala. 613. 

Conn.—Appeal of Holley, 147 A. 300, 
110 Conn. 80. 

16. U.S.—City of San Antonio v. 

Rubin, C.C.A.Tex., 4% F.2d 107. 
Wls.—State v. Common Council of 
City of Racine, 230 N.W. 70, 201 
Wls. 436. 


The wisdom or sound judgment of 
the city council, or the lack thereof, 
in exercising the power vested in 
it to grant or refuse a permit, can¬ 
not be passed on by the courts.— 
Yeanos v. Skelly Oil Co., 263 NW. 
834, 220 Iowa 1317. 

17. Conn.—Appeal of Holley, 147 A. 
300, 110 Conn 80. 

Miss —Gulf Refining Co v. City of 
Laurel, 192 So. 1, 187 Miss. 119. 

18. Conn.—Connecticut Baptist Con¬ 
vention v. Murphy, 22 A.2d 13, 128 
Conn. 261. 

Iowa—Cecil v. Toenjes, 228 N.W. 
874, 210 Iowa 407. 

Minn.—Standard Oil Co. v Minneapo¬ 
lis. 204 N.W. 166, 163 Minn. 418. 
Tex.—City of Austin v. Nelson, Civ. 
App., 45 S.W.2d 692. 

19. Wis.—State v. Common Council 
of City of Racine, 230 N.W. 70, 
201 Wis. 435. 

20. R.I.—Aldee Corp. v. Flynn, 49 
A.2d 469, 72 R.I. 199. 

21. R.I.—Aldee Corp. v. Flynn, su¬ 
pra. 

22. Ala.—Hawkins v. City of Prich¬ 
ard, 30 So.2d 659, 249 Ala. 234. 

23. Ala.—Hawkins v. City of Prich¬ 
ard, supra. 


'24. Questions of law 

In such action the court should de¬ 
cide all questions of law, including 
the question whether the ordinance 
is reasonable as applied to plaintiff. 
—Hawkins v. City of Prichard, su¬ 
pra. 

25. Evidence of special damage 

(1) Where gasoline storage tank 
is to be used by filling station, pro¬ 
spective special damage to nearby 
property owner must be determined, 
not from proximity of tank alone, 
but from proximity of tank used by 
filling station.—Jennings v. Calumet 
Nat. Bank, 180 N.E. 811, 348 111. 108. 

(2) In suit by adjoining owner 
for injunctive relief evidence of de¬ 
preciation of complainant’s property 
was properly admitted.—Jennings v. 
Calumet National Bank, 262 Ill.App. 
189, affirmed 180 N.E. 811. 348 Ill. 
108. 

Evidence held not to show owner 
gnilty of laches in institution of suit 
for injunctive relief.—Jennings v. 
Calumet National Bank, 180 N.E. 811, 
348 111. 108. 

26. Tex.—Ross v. Gonzales, Civ. 
App., 29 S.W.2d 437, error dis¬ 
missed. 
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Invitees the duty of exercising reasonable care for their 
safety, but his only obligation to trespassers or licensees 
Is to abstain from the Infllotlon of an Intentional, wanton, 
or willful Injury. The operator of a filling station Is re¬ 
sponsible for the negligent acts of his agent or servant 
acting within the scope of his employment proxlmately 
causing an Injury. 

While the operator of a filling station is not an 
insurer of the safety of persons using the prem¬ 
ises, 27 he owes to invitees, or persons expressly or 
impliedly invited to use the premises, 28 the duty 
of exercising reasonable or ordinary care for their 
safety, 29 and to keep the premises in a reasonably 
safe condition 30 for use according to the invita¬ 
tion, 31 or at least to warn them against any dan¬ 
gers attendant on this use which are not known to 
them or not obvious to any ordinarily intelligent 
person and which either were known, or, in the ex¬ 
ercise of reasonable care, ought to have been 
known, to the operator of the station, 32 and the* 
filling station operator is liable for injuries which 
are the natural and probable consequences of his 


negligence. 33 The invitee, in turn, has a corre¬ 
sponding duty to exercise reasonable or ordinary 
care for his own safety. 34 

The duty which the operator of a filling station 
owes to invitees does not extend to trespassers or 
licensees. 36 He owes no duty to a trespasser to 
maintain the property in a safe condition, 36 his only 
obligation to a trespasser being to abstain from 
the infliction of an intentional, wanton, or willful 
injury, 37 and not to maintain some hidden engine 
of destruction. 38 In this respect, the duty owed to 
a licensee is no greater than that owed to a tres¬ 
passer. 39 

As to persons not on his premises, that is, per¬ 
sons who are neither invitees, licensees, or tres¬ 
passers, but simply members of the general public, 
such as pedestrians using the sidewalks adjacent 
to the station, the operator owes them the duty 
of exercising reasonable care for their safety. 40 


87. U S.—Champlin Refining: Co. v. 
Walker, C.C A.Minn.. 113 F.2d 844. 

Ala.—Standard Oil Co. v. Gentry, 1 
So.2d 29, 241 Ala. 62. 

D.C.—Lord Baltimore Filling: Sta¬ 
tions v. Miller, 110 F.2d 698, 71 
App.D.C. 376. 

Hydraulic lift 

Petition alleging: that plaintiff 
drove automobile onto hydraulic lift 
of filling station to have oil drained, 
and that, while plaintiff stood on 
frame of lift and was cleaning wind¬ 
shield. defendants noiselessly hoisted 
lift to height of six feet, and that 
plaintiff stepped off and fell to ce¬ 
ment floor, was held not to show ac¬ 
tionable negligence of station opera¬ 
tor or owner.—Davis v. Phillips Pe¬ 
troleum Co., Tex.Civ.App., 72 S.W.2d 
673. 

88. Conn.—Dym v. Merit Oil Corpo¬ 
ration, 36 A.2d 276, 130 Conn. 685. 

Mass.—Flynn v. Cities Service Re¬ 
fining Co., 28 N.E.2d 453, 306 Mass. 
302. 

[Persons held invitees 

(1) Customers. 

U.<S.—Standard Oil Co. v. Burleson, 
C.C.A.Fla., 117 F.2d 412. 

Ala.—Standard Oil Co. v. Gentry, 1 
So. 2d 29. 241 Ala. 62. 

(2) A motorist who drove into 
service station to procure rental bat¬ 
tery, and who was permitted to tele¬ 
phone a garage which was equipped 
to render such service, and who was 
permitted to wait at station for ga¬ 
rage employee to come with battery, 
has been held to be an invitee.—Van- 
derdoes v. Rumore, La.App., 2 6o.2d 
284. 

Status of driver sad passengers ths 



a station can be considered an in¬ 
vitee, his passengers are likewise in¬ 
vitees.—Dym v. Merit Oil Corpora¬ 
tion, 36 A.2d 276, 130 Conn. 585. 

Station dosed 

(1) A person entering a gasoline 
station when it is closed has been 
held to be a trespasser, and not an 
invitee, notwithstanding the owner 
had in the past tolerated similar 
trespasses.—Nimetz v. Shell Oil Co.. 
D.C.D.C., 74 F.Supp. 1. 

(2) On the other hand, it has been 
held that the mere fact that the sta¬ 
tion Is closed does not deprive a mo¬ 
torist entering it of the status of an 
invitee.—Dym v. Merit Oil Corpora¬ 
tion, 36 A.2d 276, 130 Conn. 585. 

89. U.S.—Champlln Refining Co. v. 

Walker, C.C.A.Minn , 13 3 F.2d 844. 
La.—Vanderdoes v. Rumore, App., 2 
So.2d 284. 

The movement of a vehicle from 
a place of safety to a place of dan¬ 
ger may constitute a breach of the 
duty owed to an invitee.—Vanderdoes 
v. Rumore, supra. 

30. U.S.—-Standard Oil Co. v. Bur¬ 
leson. C.C.A.Fla., 117 F.2d 412. 

Ala.—Standard Oil Co. v. Gentry, 1 
So.2d 29, 241 Ala. 62. 

Conn.—Dym v. Merit Oil Corporation, 
36 A.2d 276, 130 Conn. 585. 

D.C.—-Lord Baltimore Filling Sta¬ 
tions v. Miller, 110 F.2d 698, 71 
App.D.C. 376. 

Mass.—Flynn v. Cities Service Refin¬ 
ing Co., 28 N.E.2d 453, 306 Mass. 
802. 

Pa.—Cronin v. Flllipone, Com.PL, 67 
Montg.Co. 24. 

Vt.—Standard Oil Co. of New York 
v. Flint, 183 A. 33*6, 108 Vt. 157. 

31a Mass.—Flynn v. Cities Service 
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Refining Co.. 28 N.E.2d 463. 308 
Mass. 302. 

38. Mass.—Flynn v. Cities Service 
Refining Co., supra. 

33. Mass.—Teasdale v. Beacon Oil 
Co., 164 N.E. 612, 266 Mass. 25. 

Storage of gasoline as not such gath¬ 
ering of dangerous agency as to 
render owner liable for damages 
which are natural consequence of 
its escape, regardless of his negli¬ 
gence, see supra 8 771. 

Intervening negligence 
Filling station owner was liable 
for injuries suffered by occupant of 
automobile from burns, if proximate 
cause was negligence in spilling gas¬ 
oline, as well as intervening negli¬ 
gence of driver.—Teasdale v. Beacon 
Oil Co., supra. 

34. D.C.—Lord Baltimore Filling 
Stations v. Miller, 110 F.2d 698, 
71 App.D.C. 376. 

Tex.—Davis v. Phillips Petroleum 
Co., Civ.App., 72 S.W.2d 673. 

35. Conn.—Dym v. Merit Oil Corpo¬ 
ration, 36 A.2d 276, 130 Conn. 585. 

36. D.C.-—Nimetz v. Shell Oil Co. t 
D.C.D.C., 74 F.Supp. 1. 

37. D.C.—Nimetz v. Shell Oil Co., 
supra. 

38. D.C.—Nimetz ▼. Shell Oil Co., 
supra. 

39. Person falling Into grease pit 

Station owner held not liable for 
injuries sustained by licensee when 
he fell into grease pit.—Nimetz v. 
Shell Oil Co., supra. 

40. Tex.—Wheat v. Texas Co., Civ. 
App., 159 S.W.2d 288, reversed on 
other grounds Texas Co. v. Wheat, 
168 S.W.2d *682, 140 Tex. 468. 

42 C.J. p 1808 note 64. 


If the driver of a vehicle entering 
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MOTOR VEHICLES 


S 778 


Duty to customer in servicing vehicle . The op¬ 
erator of a filling station may be held liable in dam¬ 
ages for negligence in servicing a customer’s mo¬ 
tor ^vehicle. 41 

Liability of owner or operator for acts of oth¬ 
ers. The owner or operator of a gasoline filling 
station is responsible for the negligent acts of his 
agent or servant acting within the scope of his em¬ 
ployment proximately causing in jury, 42 but, as a 
general rule, the owner cannot be held liable for 
the negligent acts of an independent contractor. 43 
It has been held, however, that even though the 
station is operated by an independent contractor, if 
it is operated in such manner as to constitute a nui¬ 
sance, and the owner has actual or constructive no¬ 
tice of the manner in which it is operated, the own¬ 
er may be held liable to third persons injured there¬ 
by. 44 In determining the nature of the relation¬ 
ship between the owner of the station and the per¬ 
sons operating it, a person injured is not necessari¬ 
ly bound by the apparent relationship created by 
the written instruments executed by the owner and 
those operating it 45 So, even though a contract 


as originally entered Into nominally created the 
relationship of employer and independent contrac¬ 
tor, if such contract was a subterfuge, 46 or if the 
employer thereafter assumed and actually exer¬ 
cised control over the means and methods by which 
the work was to be performed, 47 the relationship 
would be that of master and servant or principal 
and agent and the master or principal would not be 
relieved of liability for the negligence of such serv¬ 
ant or agent. 

§ 778. -Actions 

In actions for Injuries resulting from the negligent 
operation or maintenance of a gasoline Itlllng station, the 
general rules of practice and procedure governing the 
trial of civil actions are applicable. 

In actions for injuries resulting from the negli¬ 
gent operation or maintenance of a gasoline fill¬ 
ing station, the general rules of practice and pro¬ 
cedure governing the trial of civil actions are ap¬ 
plicable, 48 and this is true as to such matters as the 
issues, proof, and variance, 49 the burden of proof, 50 
the weight and sufficiency of the evidence, 51 and 
questions of law or fact. 52 


41. Failure to refill crankcase with 
oil 

Ala.—Powell v. Pate, 1 So.2d 36, 80 
Ala.App. 10. 

40. Ark.—Arkansas Fuel Oil Co. v. 
Scaletta, 140 S.W.2d 684, 200 Ark. 
•64-5. 

Mass.—Teasdale v. Beacon Oil Co., 
164 N.E. 612, 266 Mass 25. 

Mo.—Brenner v. Socony Vacuum Oil 
Co., 168 S.W.2d 171, 236 Mo.App. 

624. 

N.C.—Hudson v. Gulf Oil Co., 2 S.E. 

2d 26. 215 N.C. 422. 

42 C.J. p 1308 note 65. 

liability for acta of employees of 
agent 

Where owner voluntarily chooses 
to operate station through an agent, 
and contract and facts show an an¬ 
ticipation that others will be nec¬ 
essary to carry out work for which 
agent is employed, then for acts of 
those others done in scope of their 
respective employments, owner is lia¬ 
ble.—Monetti v. Standard Oil Co., La. 
App., 195 So. 89. 

43. Ark.—Arkansas Fuel Oil Co. v. 
Scaletta, 140 S.W.2d 684, 200 Ark. 
645. 

La.—Monetti v. Standard Oil Co., 
App., 195 So. 89. 

Tex.—Texas Co. v. Wheat, 168 S.W. 
2d 632, 140 Tex. 468. 

44. Mo.—Buchholz v. Standard Oil 
Co.. 244 S.W. 978, 211 Mo.App. 397. 
Xf station when operated in ordi¬ 
nary manner would constitute a nui¬ 
sance, the owner of the station re¬ 
mains liable when it is so operated 


by an Independent contractor.— 
Greene v. Spinning, Mo.App., 48 S. 
W.2d 61. 

45. Mo.—Brenner v. Socony Vacuum 
Oil Co., 1*58 S.W.2d 171, 236 Mo. 
App. 524. 

Tex.—Wheat v. Texas Co., Civ.App., 
159 S.W.2d 238, reversed on other 
grounds Texas Co. v. Wheat, 168 
S.W 2d 632, 140 Tex. 468—Gulf Re¬ 
fining Co. v. Rogers, Civ.App., 67 
S.W.2d 183, error refused. 

46. Mo.—Brenner v. Socony Vacuum 
Oil Co., 158 S.W.2d 171, 236 Mo. 
App. 524. 

Tex.—Gulf Refining Co. v. Rogers, 
Civ.App., 57 S.W.2d 183, error dis¬ 
missed. 

47. Mo.—Brenner v. Socony Vacuum 
Oil Co., 168 S.W.2d 171, 236 Mo. 
App. 524. 

Tex.—Gulf Refining Co. v. Rogers, 
Civ.App., 67 S.W.2d 183, error dis¬ 
missed. 

48. Ala—Gulf Refining Co. v. Mc- 
Neel, 153 So. 231, 228 Ala 302. 

49. Allegation of speoiflo aots of 
negligence 

One suing for injuries resulting 
from the operation or maintenance of 
a filling station who alleges specific 
acts of negligence must prove such 
acts in order to make a prima facie 
case, and Is not entitled to rely on 
the presumption resulting from the 
rule of res ipsa loquitur.—Motsch v. 
Standard Oil Co., Mo.App., 223 S.W. 
677. 

50. Ala.—Gulf Refining Co. v. Mc¬ 
Nael, 153 So. 231, 228 Ala 802. 
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51. Evidence held sufficient 

(1) To show master and servant 
relationship.—Brenner v. Socony 
Vacuum Oil Co., 158 S.W.2d 171, 236 
Mo.App. 524. 

(2) In an action for destruction of 
a motor vehicle by fire while it was 
being filled with gasoline, evidence 
that defendant permitted the nozzle 
of the pump to slip to the concrete 
floor and that immediately there¬ 
after the Are started is sufficient to 
support a finding that the fire orig¬ 
inated from a spark when the nozzle 
struck the floor, and that defendant 
was negligent in permitting it to 
slip —Morris v. Texas Co., R.I., 115 
A. 643. 

Evidence held Insufficient 

(1) Mere fact that while vehicle 
was being served with gasoline some 
of liquid ran upon motor and Ignited 
has been held insufficient to show 
negligence on part of operator of 
gasoline pump.—Pinter v. Wenzel, 
180 N.W. 120, 173 Wis. 84. 

(2) Fact that merchandise adver¬ 
tised under trade name of owner of 
land on which Ailing station was 
built was sold at retail on the prop¬ 
erty was not alone sufficient .to es¬ 
tablish agency as between owner of 
realty and tenant who operated sta¬ 
tion thereon so as to render .owner 
liable for tortious acts of station at¬ 
tendant.—Greiving v. La Plante, 131 
P.2d 898, 156 Kan. 196. 

52. Leaving parked car in gear held 
not negligence as a matter of law.— 
Kayser v. Jungbauer, 14 N.W.2d 837, 
217 Minn. 140. 



MOULD-MOUTH ORGAN 


MOULD. See 58 C.J.S. p 842 notes 61, 62. 
MOULDER. See 58 G.J.S. p 843 note 64. 

MOUNT. 

As a noun, that upon which anything is mounted 
or fixed for use, and by which it is supported and 
held in place. 1 

As a verb, to put or fasten upon anything that 
sustains and fits for use; to prepare for use by 
placing in proper position or arrangement. 2 

In bookbinding, to glue or paste, as a sheet of pa¬ 
per, upon a reinforcing ground. 3 

Mounting 

Embellishment;* equipment; 5 setting; 5 some¬ 
thing that serves as a mount, support, or setting to 
anything; 7 that by which anything is prepared for 
use, preservation, examination, exhibition, or orna¬ 
ment; 8 that upon which anything is mounted or fixed 
for use, and by which it is supported and held in 
place; 9 that which serves as a mount or by which 
anything is prepared or equipped for use, or set off 
to advantage; 10 that which is or may be mounted 
for use or ornament. 11 

In engineering, the surveyor's transit; a survey¬ 
ing instrument resembling a theodolite, for measur¬ 
ing angles; consisting of a horizontal graduated cir- 
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cle, with leveling devices, a compass, a telescope, 
etc. 12 

Mounted 

Adjusted or prepared for use; placed on a suit¬ 
able support, fixed in a setting, etc.; furnished; 
equipped; attached to a backing. 18 

MOUNTAIN. In Ireland, a term which applies to 
and includes uncultivated land, 14 used to denote the 
situation and not the quality of the land. 15 

MOUNTEBANKERY. Acts which may consist of 
boastful and vain pretensions, appearing in the 
character of certain persons, imitating their traits, 
language and actions, and performing pretended 
feats. 15 

MOUSE. A small rodent quadruped. 17 

Mouse-colored mule. A mule whose color is that 
of a mouse. 18 

MOUSSE. A frozen dessert of sweetened and fia^ 
vored whipped cream or thin cream and gelatin, 
frozen without stirring; a similar unsweetened 
product, often containing cheese or vegetables, and 
used for salad. 19 

“Mousse” has been distinguished from “ice cream” 
seo 42 C.J.S. p 372 note 30. 

MOUTH ORGAN. The Panpipe; a harmonicon. 20 


Evidence held sufficient to go to Jury 

(1) In general. 

Ala.—Powell v Pate, 1 So.2d 36, 30 
Ala.App. 10. 

5. C.—Mack v. Barnett Tire & Battery 
Co., 34 S.E.2d 472, 207 S.C. 70. 

(2) As to attendant’s apparent au¬ 
thority to bind station owner.—Weis- 
brode v. Thomas, 83 A.2d 528, 153 
Pa.Super. 127. 

(3) As to whether attendant was 
acting within scope of his employ¬ 
ment.—Fawkes v. National Refining 
Co.. 108 S W.2d 7, 341 Mo. 630. 

Evidence held insufficient to go to 
Jury 

(1) As to whether servant caus¬ 
ing injury was acting within scope 
of employment. 

Ala.—Gulf R< fining Co. v. McNeel, 
158 So. 231, 228 Ala. 302. 

6. C.—Mack v. Barnett Tire & Bat¬ 
tery Co., 34 S.E.2d 472, 207 S.C. 70. 

(2) As to whether defendant was 
guilty of negligence proximately 
causing injury.—Mokiel v. Sears, 
Roebuck & Co., 71 N.E.2d 809, 330 
Ill.App. 619. 

1. U.S.—U. S. ▼. International For¬ 
warding Co. t 9 Ct.Cust.App. 156, 
169. 

2. U.S.—U. S. v. Thorens Inc., 82 
C.C.P.A., Customs, 137, 140. 


3. U.S.—U. S. v. Thorens, Inc., su¬ 
pra. 

4. U.S.—U. S. v. Bell & Howell Co., 
19 C.C.P.A., Customs, 151, 155— 
Lietz Co. v. U. S., 11 Ct.Cust.App. 
426. 428. 

42 C J. p 1410 note 12. 

As used in tariff acts sec Customs 
Duties SS 19, 33. 

5. US— U. S v. Bell & Howell Co, 

19 C.C.P.A., Customs, 151, 155— 

Lietz Co. v. U. S., 11 Ct.Cust.App. 
426, 428. 

42 C.J. p 1410 note 13. 

e. U.S.—U. S. v. Bell & Howell Co., 
19 C.C.P.A. Customs, 151, 155— 

Lietz Co. v. U. S., 11 Ct.Cust.App. 
426, 428. 

42 C.J. p 1410 note 14. 

7. U.S.—U. S. v. Bell & Howell Co., 

19 C.C.P.A., Customs. 151, 155— 

U. S. v. Sheldon, 9 Ct.Cust.App. 
153, 154. 

8 . U.S.—Lietz Co. v. U. S., 11 Ct. 
Cust.App. 426, 428—U. S. v. Shel¬ 
don, 9 Ct.Cust.App. 153, 154. 

9. U.S.—U. S. v. International For¬ 
warding Co., 9 Ct.Cust.App. 156. 
159. 

10. U.S.—U. 8 . v. Bell & Howell Co., 

19 C.C.P.A., Customs, 151, 156— 

942 


Lietz Co. v. U. S., 11 Ct.Cust.App^ 
426, 428. 

42 C.J. p 1410 note 18. 

11. U.S.—Lietz Co. v. U. S., supra. 

12. U.S.—Lietz Co. v. U. S., supra. 

13. U.S.—U. S. v. Thorens, Inc., 32 
C.C.P A., Customs, 137, 140. 

Phrases employing “mounted” 

(1) ’’Mounted pay” and “mounted 
officer” see Army and Navy 8 20 
a (10). 

(2) “Mounted upon.”—Re Duncan, 
28 App.D.C. 457, 460—42 C.J. p 1410 
note 4 [a]. 

14. Eng.—Waterpark v. Fennell, 7 
H.L.Cas. 650, 658, 11 Reprint 259. 

15. Eng.—Kildare v. Fisher, Str. 71, 
72, 93 Reprint 391. But see (Not¬ 
tingham v. Rex, 1 Burr. 623, 629, 97 
Reprint 479. 

16. N.Y.—Thurber v. Sharp, 13 Barb. 
627, 628. 

17. Mo.—Sparks v. Brown, 46 Mo. 
App. 529, 536. 

18. Mo.—Sparks v. Brown, supra. 

19. Webster New Int.D. 

90. Webster New Int.D. 

U.S.—See Borgfeldt v. U. 8., C.C.N.Y.^ 
124 F. 473, 474. 
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MOVABLE-MUD 


MOVABLE. Capable of being moved, lifted, car¬ 
ried, drawn, tamed, or conveyed, or in any way 
made to change place or posture; susceptible of mo¬ 
tion; not fixed. 21 

MOVABLES. Defined see the C.J.S. title 1 /oporty 
§ 4, also 50 C.J. p 744 note 31 [a]. 

MOVE. A generic word, 22 meaning to begin to act; 
to actuate; to cause to act; to concern; to impel; 
to incite to an action, as by persuasion or represen¬ 
tation; to influence; to prompt; 23 also to carry, 
convey, or draw from one place to another; to 
cause to change place or posture in any manner or 
by any means; 24 to change the place or position of 
in any manner; 25 to propel; 26 to remove; 27 to set 
in motion; to take action; 28 specifically, as in chess 
and similar games, to change the position of (a 
piece) according to the rules of the game. 29 

In practice, to make an application to a court for 
a rule or order. 30 It has been said that there is lit¬ 
tle or no difference in meaning of the words “moves” 
and “asks” see 6 C.J.S. p 790 note 66. 

“Move” has been held synonymous with “affect” 
see 2 C.J.S. p 918 note 67.1, and the equivalent of 
“remove,” 31 and has been compared with, or distin¬ 
guished from, “carry” see 13 C.J.S. p 3764 note 17, 
“convey” see 18 C.J.S. p 87 note 42, “erect” see 30 
C.J.S. p 1134 note 47, “shove,” 32 and “transport.” 33 

Moving. Causing to move; impelling to act; in¬ 
fluencing; instigating; persuading; 34 propelling. 35 


Moved . The word “moved,” as applied to a per 
son, is somewhat indefinite and may or may not, 
according to circumstances, warrant the inference 
of a permanent change of residence. 36 

MOVEMENT. Act of moving; change of place, 
position, or posture. 87 

MOVEOVERS. See Monopolies § 82 a (2). 

MOVE-SLOW SIGNAL. See the C.J.S. title Rail¬ 
roads § 1, also 42 C.J. p 1411 note 44. 

MR. and MRS. As abbreviations see 1 C.J.S. p 276 
note 5. As not constituting a part of a name see 
the C.J.S. title Names § 5, also 45 C.J. p 371 notes 
54-60. 

MUCH. A term sometimes used as synonymous 
with “many.” 38 

MUCK. A term which implies foulness, dirtiness, 
dampness, and slime. 39 

As a mining term, “muck” is defined in Mines and 
Minerals § 3 h. 

MUCKER. Sec Mines and Minerals § 3 h. 

MUD. A slimy or pasty mixture of earth and wa¬ 
ter, or of volcanic ashes and water; mire; also, any 
slimy deposit resembling it. 40 


21. Wis.—Hartberg v. American 

Founders’ Securities Co., 249 N.W. 
48, 49, 212 Wis. 104, 91 A.L R 536. 

42 C.J. p 1410 note 23. 

Phrases 

(1) “Movable estate’’ see the C J.S 
title Property 9 8 . also 42 C.J. p 1410 
note 24. 

(2) “Movable freehold’’ see the C. 
J.S. title Navigable Waters | 81, 
also 42 C.J. p 1410 note 25. 

22. U.S —Chicago, R I. & P. Ry. Co. 
v. Petroleum Refining Co., D.C.Ky., 
39 F.2d 629, 630. 

23. Mo.—English v. Page, App., 236 
S.W. 392, 393. 

Phrase 

“Move out.”—Polich v. Severson, 
216 P. 785, 787, 68 Mont. 225. 

04. Mo. — English v. Page, App., 236 
S.W. 392, 393. 

25. Iowa.—Struble ▼. Square Deal 
Ins. Co., 24 N.W.2d 441, 442, 237 
Iowa 1155. 

20. Ont.—Hamilton v. Groesbeck, 19 
Ont. 76, 81. 

27- Ala.—Davis v. State, 68 Ala. 58. 
60, 44 Am.R. 128. 


28. Mo.—English v. Page, App., 236 
S.W. 392, 393. 

29. Mo.—English v. Page, supra. 

30. Black L.D. 

42 C.J. p 1410 note 33. 

31. Ala.—Davis v. State, 68 Ala. 58, 
65, 44 Am.R. 128. 

32. U.S.—Chicago, R. I. & P. Ry. Co. 
v. Petroleum Refining Co., D.C.Ky., 
39 F.2d 629, 630. 

58 C.J. p 702 note 82 [b]. 

33. US.— Chicago, R. I. & P. Ry. 
Co. v. Petroleum Refining Co., D.C. 
Ky., 39 F.2d 629, 630. 

34. Mo.—English v. Page, App., 236 
S.W. 392, 393. 

Phrases 

(1) “Moving party.”—Dunn v. Wil¬ 
son St Co., D.C.Del., 51 F.Supp. 655, 
667. 

(2) “Moving pictures” defined see 
the C.J.S. title Theaters and Shows 9 
1, also 42 C.J. p 1411 note 46. 

(3) Other phrases employing the 
word “moving” as to which more 
recent adjudications have not been 
found see 42 C.J. p 1411 notes 36, 
39-41. 


35. Ont.—Hamilton v. Groesbeck, 19 
Ont. 76, 81. 

36. Iowa.—Struble v. Square Deal 
Ins. Co., 24 N.W.2d 441, 442, 237 
Iowa 1155. 

N.J.—Cook v. Cook, 28 A.2d 178, 179, 
132 N.J.Eq. 352. 

Phrase 

“Moved or worked by hand or by 
foot.”—Steiner v. Marshall, Md„ 140 
F. 710, 712, 72 C.C.A. 103. 

37. Webster New Int.D. 

42 C.J. p 1411 note 42. 

38. U.S.—City of Washington v. 
Pratt, D.C., 8 Wheat. 681, 687, 5 
L.Ed. 714. 

Ga.—Smith v. Atlanta, 51 S.E. 741, 
742, 123 Ga. 877. 

39. Ky.—Burk Hollow Coal Co. v. 
McCulley’s Adm’r, 161 S.W.2d 622, 
623, 290 Ky. 435. 

“Muck bars” see 9 C.J.S. p 1537 note 
43. 

40. Webster New Int.D. 

Water and mud 

U.S.—Inman & Co. v. Seaboard Air 
Line R. Co., C.C.A.Ga., 148 F. 960. 
971. 


943 



MUEBLES—MULTIPHASE SYSTEM 


MUEBLES. In Spanish law, movables; all sorts 
of personal property. 41 

MUFFLER. Anything used to muffle or wrap up. 43 
Also, any of various devices to deaden the* noise of 
escaping gases or vapors, as a tube filled with ob¬ 
structions, through which the exhaust gases of an 
internal combustion engine, as an automobile, are 
passed, called also a silencer; or an attachment usu¬ 
ally consisting of a series of perforated baffles for 
a locomotive pop safety valve. 43 

MUGKJLES. A name popular among the criminal 
element for a drug, 44 which is commonly known as 
“cannabis sativa indica,” see 12 C.J.S. p 1112 notes 
50, 51, “Indian hemp,” see 39 C.J.S. p 888 note 1, 
and “marijuana” or “marihuana,” see 55 C.J.S. p 
708 note 62-p 709 note 65. Addicts to the drug arc 
commonly called “muggle heads .” 43 

MULATTO. A word, derived from the Latin word 
“mulus,” 43 defined as a person begotten between a 
white and a black; 47 the offspring of a negress by a 
white man, or of a white woman by a negro; 43 the 
middle term between the extremes, or the offspring 
of a white and a black. 43 The term has been held 
to include a person having one fourth or more of 
negro blood in his veins; 60 every one who is not of 
white blood. 61 

The term “mulatto” has been used interchange¬ 
ably with “negro,” 62 and has been compared with 
“colored” see 15 C.J.S. p 237 note 78. 

MULCT. As a noun, a fine imposed for an offense; 
a penalty. 63 

As a verb, to sentence to a pecuniary penalty or 
forfeiture as a punishment; fine; to punish. 64 

“Mulct” has been held synonymous with “for¬ 
feit” see 37 C.J.S. p 1 note 49. 

“Mulct taxes” are treated and discussed in the C. 
J.S. titles Intoxicating Liquors § 424 a, Licenses § 
3, and Penalties § L 

41. Black L.D. 

40. U.S.—Hygienic Fleeced Under¬ 
wear Co. v. Way. Pa.. 137 F. 592, 

595. 70 C.C.A. 553. 

43. Tex.—Hines v. Foreman, Com. 

App., 243 S.W. 479, 484. 

Similarly stated 

A muffler is a device attached to 
the exhaust pipe, through which the 
exhaust passes, and is Intended to 
muffle the sound of the exhaust.— 

Wolf v. Des Moines Elevator Co.. 98 
N.W. 301. 302. 126 Iowa 659. 

44. Utah.—State v. Navaro, 26 P.2d 
955. 959, 83 Utah 6. 


61 C.J.S. 

MULOTA DAMNUM FAMJE NON IRROGAT. See 

42 C.J. p'1412 note 69. 

MULE. A hybrid between the horse and the ass; 
especially the offspring of a male ass and a mare, 
that produced by a stallion and a she-ass being usu¬ 
ally called a “hinny.” 56 

A mule may or may not be included within the 
meaning of the terms “cattle” see 14 C.J.S. p 37 
note 93, and “horse” see 41 C.J.S. p 328 note 20. A 
female mule ordinarily is not included within the 
meaning of the term “mare” see 56 C.J.S. p 708 note 
63. “Mule” has been held synonymous with “horse” 
see 41 C.J.S. p 328 note 25, and has been distin¬ 
guished from “gelding” see 38 C.J.S. p 761 note 56. 

White mule . The term “white mule” as applied 
to com whisky is considered in Intoxicating Liq¬ 
uors § 13 p 146 note 29, and as an appellation mean¬ 
ing contraband liquor in § 13 p 147 note 38. 

MULIER; MULIERES. As the first words of 
maxims as to which there have been no recent ap¬ 
plications see 42 C.J.S. p 1412 notes 71, 72. 

MULL. To powder, to crush, to pulverize. 63 

MULT A. As the first word of maxims as to which 
there have been no recent applications see 42 C.J. 
p 1412 notes 73-80. 

MULTIFARIOUS or MULTIFARIOUSNESS. See 

the C.J.S. titles Equity §§ 233-257, Indictments and 
Informations §§ 191, 222, and Pleading § 89, also 49 
C.J. p 161 note 61-p 162 note 68; and see the index 
to the title Appeal and Error. For other references 
consult the Descriptive-Word Index. 

MULTI MULTA, NEMO OMNIA NOVIT. See 42 

C.J. p 1412 note 82. 

MULTIPHASE SYSTEM. See Electricity § 1 b. 


45. Utah.—State v. Navaro, supra. 

46. Ky.—McGoodwin v. Shelby, 206 
S.W. 625, 627, 182 Ky. 377. 

47. Ala.—Thurman v. State, 18 Ala. 
App. 276, 278. 

42 C.J. p 1411 note 62. 

48. Ky.—McGoodwin v. Shelby, 206 
S.W. 625, 627, 182 Ky. 377. 

49^ Ohio.—Williams v. Whitewater 
Tp. School Diet. No. 6, Wright 578, 
679. 

42 C.J. p 1411 note 64. 

00. Va.—Scott v. Raub, 14 S.E. 178, 
180, 88 Va. 721. 

42 C.J. p 1412 note 65. 
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51. Cal.—People v. Hall. 4 Cal. 899, 
403. 

42 C.J. p 1412 note 66. 

52. Ala.—Linton v. State, 7 So. 261, 
262, 88 Ala. 216. 

63. Iowa.—Cook v. Marshall County, 
93 N.W. 872, 378, 119 Iowa 384, 104 
Am.S.R. 283. 

42 C.J. p 1412 note 68. 

64. Idaho.—Gorton v. Doty, 69 P.2d 
186, 142, 67 Idaho 792. 

55. Webster New IntD. 

58. U.S.—Durand ▼. Bethlehem 

Steel Co* C.C.A.DeL, 122 F.2A 821, 
828. 
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MULTIPLE-MUNICIPAL 


MULTIPLE. Manifold; having many parts or re¬ 
lations. 67 As an eleetrieal term see Electricity § 
lb. 

Phrases employing the word are set out in the 
note. 68 

MULTIPLEX; MULTIPLIOATA. As the first 
words of maxims as to which there have been no 
recent applications see 42 C.J. p 1412 notes 87, 88. 

MULTIPLICITY. A state of being many. 59 “Mul¬ 
tiplicity” has been distinguished from “multi¬ 
tude.” 59 

Multiplicity of actions or suits occurs where there 
are numerous and unnecessary attempts to litigate 
the same right, and where several different suits or 
actions are brought on the same issue. 61 This sub¬ 
ject is treated in Actions §§ 102 c, 108, 110, and in 
Equity § 42. See also the title index to Equity and 
consult the Descriptive-Word Index. 

MULTITUDE. An assemblage of many people. 62 
It has been held that three or more persons consti¬ 
tute a multitude. 68 

“Multitude” has been distinguished from “multi¬ 
plicity” see ante note 60. 

MULTITUDINEM; MULTITUDO; MULTO. As 

the first words of maxims as to which there have 
been no recent applications see 42 C.J. p 1413 notes 
98-2. 


MULUS. A Latin word meaning mule. 55 

MUM. The term is defined as meaning silent; not 
speaking; and it is commonly so understood. 56 

MUNGO. The waste produced in a woolen mill 
from hard-spun or felted cloth and used in connec¬ 
tion with wool, cotton, or better grades of waste in 
the manufacture of back-yarns or cheap cloth. 55 

MUNICIPAL. An adjective, 57 derived from the 
Latin “municipalis” 68 or “municipium,” 69 the mean¬ 
ing of these terms being discussed in Municipal Cor¬ 
porations § 2. 

The word “municipal” is variously defined as, be¬ 
longing to a city, town, or place having the right of 
local government; 70 belonging to or affecting a par¬ 
ticular state or separate community; 71 pertaining to 
a city or a community within a state, possessing 
rights of self-government; 72 of or pertaining to a 
city or corporation having the right of administer¬ 
ing local government; 73 pertaining to a municipal¬ 
ity; 74 pertaining to corporate or local self-govern¬ 
ment; 75 pertaining to local self-government; 76 self- 
governing; 77 that which belongs to a corporation or 
a city. 78 

While the term “municipal” is frequently used in 
referring to a self-governing city or town and in 
this sense is defined in Municipal Corporations § 1, 
it is not always used in the limited sense of apply¬ 
ing to cities, towns, or villages. 79 It has a broader 
meaning, 80 a more extensive or extended meaning. 81 


B7. Century D. 

42 C.J. p 1412 note 84. 

68. Phrases 

(1) “Multiple damages" see the In¬ 
dex to the title Damages. 

(2) “Multiple dwelling house” sec 
28 C.J.S. p €05 note 57.1. 

(3) “Multiple evidence” see Evi¬ 
dence I 2. 

69. Black L.D. 

80. Del.—Murphy v. Wilmington, 11 
Del. 108, 138. 22 Am.S.R. 345. 

61. Black L.D. 

42 C.J. p 1412 note 91. 

88. Black L.D. 

63. N.C.—State v. Earp, 145 S.E. 23, 
25. 196 N.C. 164. 

42 C.J. P 1413 note 97. 

64. Ky.—McGoodwin v. Shelby, 206 
S.W. 626. 627. 182 Ky. 377. 

66. Tex.—Thompson ▼. State, 19 S. 
W.2d 318, 817, 13 Tex.Cr. 46. 

66. U.S.—U. S. v. Castle & Overton, 
Inc., 18 C.C.P.A., Customs, 21, 22. 

67. N.Y.—Corpus Juris olted In Peo¬ 
ple ex rel. Ray v. Martin, 47 N.Y. 
S.2d 883, 892, 181 Miso. 925. 

42 C.J. p 1413 note 4. 

610. J.S.-6& 


68. Mont.—Hersey v. Nelson, 131 P. 

30. 31, 47 Mont. 132, Ann.Cas.l914C 
963. 

69. Md.—Ncuenschwander v. Wash¬ 
ington Suburban Sanitary Commis¬ 
sion. 48 A.2d 593, 597. 187 Md. 67. 

70. N.Y.—Corpus Juris quoted in 

People ex rel. Ray v. Martin, 47 N. 
Y.S 2d 883, 892, 181 Mlsc. 925. 

Or.—Cook v. Port of Portland, 27 P. 
263. 264, 20 Or. 580. 13 L.R.A. 533. 

71. N.Y.—Corpus Juris quoted In 

People ex rel. Ray v. Martin, 47 
N.Y.S.2d 883, 892, 181 Misc. 925. 
Or.—Cook v. Port of Portland, 27 P. 
263, 264, 20 Or. 580, 13 L.R.A. 533. 

78. Ill.—People v. Bergman, 97 N.E. 

695, 696, 253 Ill. 469. 

Mont.—Hersey v. Nelson, 131 P. 30, 

31, 47 Mont. 132, Ann.Cas.l914C 
963. 

73. Cal.—In re Werner, 62 P. 97, 99, 
129 Cal. 567. 

Ill.—-Miller v. People, 82 N.E. 621, 
523, 230 Ill. 65. 

74, La.—State v. Orleans Levee 
Dist. Comrs., 33 So. 385, 399, 109 
La. 403. 


76. Ga.—Sessions v. State, 41 S.EJ. 
259, 261, 115 Ga. 18. 

76. Ill.—In re Werner, 62 P. 97, 99, 
129 Cal. 567. 

42 C J. p 1413 note 16. 

77. N.B.—Charlotte v. St. Stephen, 
32 N.B. 292, 297. 

78. Ala.—Horton v. Mobile School 
Comrs, 43 Ala. 598, 607. 

42 C.J. p 1413 note 18. 

79. Md.—Neuenschwander v. Wash¬ 
ington Suburban Sanitary Commis¬ 
sion. 48 A.2d 693, 597, 187 Md. 67. 

S.C.—Ellerbe v. David. 8 S.E.2d 618. 

621. 193 S.C. 332. 

42 C J. p 1413 note 23. 

80. N.Y.— Corpus Juris quoted in 

People ex rel. Ray v. Martin, 47 N. 
Y.S.2d 883, 892. 181 Misc. 925. 

42 C.J. p 1413 note 24. 

81. N.Y.— Corpus Juris quoted lh 

People ex rel. Ray v. Martin. 47 N. 
Y.S.2d 883, 892, 181 Misc. 925. 

N.C.—Wells v. Housing Authority of 
City of Wilmington, 197 S.E. 693, 
213 N.C. 744. 

S.C.—Ellerbe v. David, 8 S.E.2d 518,. 

521, 193 S.C. 332. 

42 C.J. p 1413 note 25. 
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MUNICIPAL 


Its application has been extended to include the in¬ 
ternal government of the state; 82 and it is in legal 
effect the same as public or governmental as distin¬ 
guished from private. 88 It is sometimes construed 
as intending to distinguish public political bodies 
from corporations of a quasi-public nature. 84 It 
may also mean independent; local; particular. 86 

The word “municipal” has been used as the equiv¬ 
alent of “governmental” see 38 C.J.S. p 969 note 77, 
and has been used in contradistinction to “interna¬ 
tional” see 47 C.J.S. p 1275 note 2. “Municipal” 
has been compared with, or distinguished from, the 


61 C. J. S. 

terms “municipal corporation,” and “municipality” 
see Municipal Corporations § 1. 

Municipal purpose . It has been said that the 
term “municipal purpose” is without any technical 
import. 86 It is defined as a public or governmental 
purpose, as distinguished from a private purpose; 87 
a purpose intended to embrace some of the functions 
of government, local or general. 88 

Other phrases employing the word are set out in 
the note, 89 and for additional phrases as to whieh 
more recent adjudications have not been found see 
42 C.J. p 1415 note 58-p 1416 note 84. 


82. Md.—Neuenschwander v. Wash¬ 
ington Suburban Sanitury Commis¬ 
sion. 48 A.2d 593. 597. 187 Md. 67. 

63. N.T.— Corpus Juris quoted in 

People ex rel. Ray v. Martin, 47 
N.Y.S.2d 883, 892, 181 Misc. 925. 
Or.—Cook v. Port of Portland, 27 P. 

263. 264, 20 Or. 580, 13 L.R.A. 533. 
42 C.J. p 1413 note 26. 

84. Wash.—Great Northern R. Co. v. 
State, 173 P. 40, 43, 102 Wash. 348, 
L.R.A.1918E 987. 

42 C.J. p 1413 note 27. 

85. Ala.—Horton v. Mobile School 
Comrs., 43 Ala. 598, 607. 

Or.—Cook v. Port of Portland, 27 P. 
263, 264, 20 Or. 580, 13 L.R.A. 533. 

88 . Ala.—Horton v. Mobile School 
Com’rs, 43 Ala. 598, 607. 

42 C.J. p 1414 note 52. 

87. S.C.— Corpus Juris quoted In 

Ellerbe v. David. 8 S.E.2d 518, 521, 
193 S.C. 332. 

42 C.J. p 1414 note 5S. 


88. SC —Corpus Juris quoted In El¬ 
lerbe v. David, 8 S.E 2d 518, 521, 
193 S.C. 332. 

42 C.J. p 1415 note 54. 

89. Fhrares 

(1) "Municipal aid" see Municipal 
Corporations g 1870. 

(2) "Municipal bonds” see Munici¬ 
pal Corporations § 1902. 

(3) "Municipal claim” see 14 C.J.S. 
p 1188 note 68. 

(4) "Municipal courts” see Courts 
SS 11, 249-297. 

(5) “Municipal expenses” see Mu¬ 
nicipal Corporations g 1027. 

(6) "Municipal fine" see Municipal 
Corporations S 179. 

(7) “Municipal function” see Mu¬ 
nicipal Corporations g 110. 

(8) "Municipal jurisdiction” see 
Municipal Corporations g 163. 

(9) "Municipal law” discussed 
generally see 52 C J.S. p 1027 note 
66—p 1028 note 91; distinguished 
from "international law” see Inter¬ 
national Law g 2. 


(10) "Municipal lien* see Munici¬ 
pal Corporations g 1564. 

(11) "Municipal offense;” an of¬ 
fense against a particular state or 
separate community.—Cook v. Port 
of Portland, 27 P. 263, 264. 20 Or. 
580, 13 L.R.A. 533. 

(12) "Municipal officer” see Mu¬ 
nicipal Corporations g 462. 

(13) "Municipal ordinance” see 
Municipal Corporations g 411. 

(14) "Municipal regulation” see 
Municipal Corporations § 411. 

(15) "Municipal securities;” the 
evidence of indebtedness issued by 
cities, towns, counties, townships, 
school districts, and other territorial 
divisions of a state.—Black L.D. 

For particular securities which 
may properly come within such des¬ 
ignation see the C.J.S. titles Counties 
§§ 222-278, Drains § 12, Highways g 
158, Municipal Corporations gg 1902- 
1904, Schools and School Districts §g 
323-375. also 56 C.J. p 631 note 27- 
p 634 note 96, and Towns gg 129-154, 
also 63 C.J. p 185 note 6-p 196 note 
92. 
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INDEX TO 

MOTOR VEHICLES 


Abandoned highways, Injuries from defects or ob¬ 
structions in, liability, § 172, p. 510 
Abandonment, 

Attachment, lien for damages for injuries from 
operation, § 503 

Public service vehicles, revocation of certificate on 
ground of abandonment of service, § 00, p. 363 
Abatement, filling stations, § 773 
Encroachment on streets, § 774 
Abstract of title, transfer of vehicle, statutory re¬ 
quirement, § 40, p. 103 
Abutting or adjoining owners, 

Cub stands interfering with rights of, power of 
municipality to authorize, § 50 
Defects or obstructions in highways, 

Jury question as to negligence in action for 
injuries caused by, § 227, p. 577 
Liability for injuries to vehicle or occupant, 
8 203, p. 548 

Filling stations, consent, § 776, p. 037 
Injuries to shade tree as result of negligent 
operation of vehicle, liability, § 422 
Interference with rights in use of streets or 
highways, § 10, p. 122 

Liability for injuries on private premises aris¬ 
ing from defective or dangerous condition, 
§ 564 

Obstruction of sidewalk, liability for injuries 
to pedestrian required to use street, § 234, 
p. 596 

Parking regulations as applying to, § 28, p. 139 

Accelerator, instructions to jury respecting actions 
for injuries resulting, § 553 
Accessories, 

Chattel mortgage on, notation on certificate of 
title, 8 42, p. 382 

Offenses, taking without consent of owner, § 700 
Accidents, 

Duties of operator, 8 38 

Financial responsibility, statutory requirements, 
8 110, p. 394 

Leaving scene of accident, generally, post 
Neglecting duty after accident, generally, post 
Negligence, presumption from hapinming of, 8 518, 
p. 297 

Report, admissibility in evidence in actions for 
injuries from operation, 8 516, p. 264 
Scene of accident, generally, post 
Stopping, rendering assistance, etc., penalty for 
failure to comply with law, 8 674, pp. 814- 
821 

Unavoidable accident, generally, post 
Accomplices, consent, criminal liability for taking 
and using vehicle without, 8 692 
Acknowledgment, assignment of certificate of title, 
transfer of vehicle, | 40, p. 166 

G10.J.& 


Act of God, defects or obstructions in highways, lia¬ 
bility for injuries resulting, 8 174 
Concurring cause, 8 175 
Jury question, 8 227, p. 582, n. 33 
Actionable negligence. Negligence, generally, post 
Actions, 

Certificates of title, correction of, 8 42, p. 180 
Damages. Injuries from operation, generally, 
post, this head 

Dealers, actions against for Injuries or damages 
caused by defective construction, 8 167 
Defects or obstructions in highways, recovery for 
injuries caused by, §§ 213-233, pp. 557-592 
Defenses, post 

Filling stations, recovery for injuries resulting 
from negligent operation or maintenance, § 
778 

Garage keepers, storage of vehicles, loss or dam¬ 
age, 8 727, pp. 872-875 

Injuries by animals to vehicles or occupants, 8 
505, p. 673 

Injuries by vehicle other than motor vehicle, § 
567 

Injuries from defects or obstructions in highways, 
recovery for, §§ 213-233, pp. 557-592 
Injuries from operation, §§ 494-500, pp. 134-664 
Addition of parties, 8 500, p. 147 
Additional parties, constructive service of 
process, 8 502, p. 157, n. 53 
Admissions, § 508, p. 187, n. 65 
Agents for service of process, 8 502, pp. 140- 
306 

Amendment of pleadings, 8 504 
Amount of damages, law governing, 8 496 
Answer, § 50G 

Assumption of risk, defense, 8 497, n. S3 
Burden of proof, post 
Change of venue, § 498, p. 142 
Complaint, §§ 504, 505, pp. 167-183 
Concurrent jurisdiction, § 498, p. 140 
Conditions precedent, § 495 
Conflict of laws, 8 496 

Constructive service of process, 8 502, pp. 
149-16G 

Counterclaim, 8 497 
Custom as defense, 8 497 
Declaration, §§ 504, 505, pp. 167-183 
Defects or obstructions in highways causing, 
recovery for, 88 236-245, pp. 598-603 
Defendants, 8 500, p. 145 
Defenses, 8 497 

Last dear chance doctrine, 8 493(1), p. 122 
Demurrer, § 504 

Evidence, 68 509-520, pp. 192-393 

Admissibility under pleadings, | 508, p 
187 

Law governing, 8 496 
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Actions—Continued 

Injuries from operation—Continued 

Fellow servant rule as defense, § 497, n. 83 
Form, { 494 

Insurance as defense, g 497 
Intoxication as defense, g 497, n. 83 
Issues, g 508, p. 185 
Joinder of parties, g 500, p. 145 
Law governing, g 496 
Jurisdiction, g 498, pp. 139-142 
Jury questions, law governing, § 49G 
Law governing, § 496 
Limitations, § 499 
Nature, g 494 

Nonresidents, jurisdiction, g 498, p. 140 
Venue, § 498, p. 141 
Notice as condition precedent, g 495 
Parties, g 500, pp. 143-148 

Additional defendants, service on, g 501 
Petition, §§ 504, 505, pp. 1G7-183 
Plaintiffs, § 500, p. 143 
Plea or answer, § 506 
Pleading, gg 503-508, pp. 167-192 

Evidence admissible under, g 508, p. 187 
Law governing, g 496 
Presumptions, post 
Process, §§ 501, 502, pp. 148-166 
Proof, § 508, p. 186 
Real party in interest, g 500, p. 143 
Replication or reply, g 507 
Service of process, §g 501, 502, pp. 148-1GG 
Shifting of burden of proof, § 509 
Statutory provisions, jurisdiction and venue, 
§ 498, pp. 139-142 

Substituted service of process, g 502, pp. 
149-166 

Surplusage, proof of, g 508, p. 187 
Third party defendant, g 500, p. 147 
Time to sue, g 499 
Usage as defense, g 497 
Variance, § 508, p. 191 
Venue, § 498, pp. 339-142 
Pleading, g 504 

Instructions to jury, generally, post 
Licenses fees and taxes, 

Collection or enforcement, g 142, p. 463 
Recovery back, § 142, p. 466 
Lien for damage for injuries from operation, 
enforcement, g 563 
Lien for repairs, 

Action by lienor to recover possession, § 75G 
Action by owner to recover possession against 
person claiming, g 757 
Enforcement, g 758 

Manufacturers, actions for injuries or damages 
caused by defective construction, g 1G7 
Public service vehicles, bond or security, g 118, 
pp. 425-428 

Setting aside order granting or denying certi¬ 
ficate of convenience and necessity, g 92, 
p. 332 

Purchase price, recovery in case of noncompli- 
ance with statute regulating sale, g 41, p. 174 
Questions of law and fact, generally, post 
Races or tests on highways and streets, injuries 
resulting, g 576 


Actions—Continued 

Renting or hiring of vehicles. 

Actions for injuries to, 

Hirer, g 763 
Third persons, g 769 
Enforcement of liability of hirer, g 765 
Recovery for injuries to vehicle, g 707 
Repairmen, recovery of compensation, g 738 
Storage of vehicles, recovery for loss or damage 
to, § 727, pp. 872-875 

Address, 

Certificate of registration, statement as to, g 105 
Constructive service on nonresident sued by mail, 
§ 502, p. 104 

Leaving scene of accident without giving, pen¬ 
alty, § 674, p. 814 

License and registration, application to show, § 
101 

Operator of vehicle involved in accident, duty of 
giving, § 38 

Adequacy of service, public service vehicles, con¬ 
sideration in determining whether to permit ad¬ 
ditional service, g 52, p. 227 
Adequate remedy at law, public service vehicles, in¬ 
junction against enforcement of regulations, g 
44, p. 192 

Adjoining owners. Abutting or adjoining owners, 
generally, ante 
Admissions, 

Homicide, admissibility of evidence in prosecu¬ 
tion for, § 606, p. 787, n. 30 
Pleading, actions for injuries from operation, $ 
508, p. 187, li. 65 

Adult child, family purpose doctrine, liability for 
acts of, § 433, p. 1072 
Advertising, 

License plates, § 106 

Offenses, violation of regulations respecting, g 
711, p. 858 

Advertising manager, scope of employment when op¬ 
erating vehicle causing injuries, jury question, 
§ 526, p. 511, n. 22 

Advertising trucks, prohibiting use of, g 31, n. 60 
Advisory action, license and registration, g 99 
Aerocar, defined, § 8, p. 116 
Affidavits, 

Constructive service on nonresident motorist, 
compliance with statute, § 502, p. 165 
Homicide, prosecution for, § 664, p. 779 
Lien against vehicle, foreclosure, g 758 
Reckless driving, prosecution for, § 617, p. 706 
Affirmative defenses, 

Actions for injuries from operation, burden of 
proof, g 509 

Contributory negligence, g 456, n. 91 
Burden of proof, g 512, p. 237 

Age, 

Infants, generally, post 

License and registration, application to furnish 
information us to, g 101 » 

License of operator or chauffeur, g 155 
Operators of vehicles, § 146 

Competency as affected, g 264 
Instructions to jury in actions for injuries 
from operation, g 552 

Person involved hi accident or collision, admissi¬ 
bility of evidence as to, g 516, p. 250 
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Aged persons, 

Care required to avoid injury to, (§ 894, 484 
Contributory negligence, jury question, § 527, p. 
586 

Agents. Principal and agent, generally, post 
Aggravated assault, 

Evidence, § 600 
Indictment, § 598 

Vehicle as instrument of, § 507, p. 688 
Agreements. Contracts, generally, post 
Agricultural products, 

Certificate of convenience and necessity, exemp¬ 
tion of carriers, § 04, p. 847 
Public service vehicles, exemption of vehicles 
transporting, § 44, p. 189 
Special license or tax, § 94, p. 345 
Aiders and abettors, 

Consent, criminal liability for taking and using 
vehicle without, § 602 

Homicide by operation of vehicle, § 057, p. 701 
Intoxicating liquor, driving while intoxicated, 
Criminal liability, § 025, p. 710 
Evidence in prosecution for, f 633, p. 729, 
n. 57 

Transporting passengers or goods for hire in 
violation of law, criminal liability, § 701, 
p. 840 

Airline terminals, limousine transportation, license 
requirements, § 04, p 311 

Airplanes, collision between motor vehicle and air¬ 
plane taxiing down runway, contributory negli¬ 
gence, evidence, § 520, p. 387 
Alighting from street car or other vehicle, 

Care to a\oid injury to persons alighting, § 302, 
pp. 057-901 

Contributory negligence, jury question, § 527, 
p. 584 

Last clear chance doctrine as applicable to per¬ 
son alighting, jury question, § 528, p. 505 
Negligence causing injury to person alighting, 
jury question, § 520, p. 475 

Alleys, 

Backing out of, care required, § 300, p. 709, n. 10 
Bicyclist crossing on sidewalk line, contributory 
negligence, § 4G4, p. 23 

Entering highway from, right of way, § 30G, 
p. 900 

Pedestrians, care to avoid injury, § 389, p. 950, 
n. 53 

Right of way, vehicle entering highway from, 
S 347, p. 811 

Speed of vehicle entering street from, negligence, 
jury question, § 520, p. 431, n. 61 
Stopping when emerging from, § 345, p. 805; § 359, 
p. 852 

Alteration, identification marks, 

Offenses, sale of vehicle, § 714, p. 859 

Possession of vehicle with altered marks, 
offense, § 688 

Amber lights, intersections, right of way, § 362, p. 

874, n. 13 
Ambiguity, 

Instructions to jury in actions for injuries from 
operation, | 530, p. 598 

Statutory provisions, criminal offenses, § 588 
Ambulances, 

Oare required in operation, | 877 


Ambulances—Continued 

Criminal responsibility, § 590 
Exemption from traffic regulations, $ 376 
Intersections, contributory negligence in collision 
with, Jury question, § 527, p. 549 
License and registration, § 64 
Negligence in collision with, jury question, § 526, 
p. 481 

Negligence resulting in injury, § 518, p. 344 
Evidence, § 518, p. 344 
Jury question, § 526, p. 503 
Public service vehicles, 

Exemptions from, 

Regulations, § 44, p. 190 
Special license or tax as, § 94, p. 345 
Regulation as, § 94, p. 338 
Sirens, prohibiting equipment with, § 34 
Stop signs, applicability, § 714, p. 857, n. 8 

Amendments, 

Application for certificate of convenience and ne¬ 
cessity, public service vehicles, § 02, p. 307 
Certificate of public convenience and necessity, 
public service vehicles, § 06, pp. 355-362 
Driving while intoxicated, charge of, § 632, p. 727 
Lien statement, garage keepers or repairmen, 
§ 753 

Pleading, actions for injuries from operation, § 
504 

Public service vehicles, order granting or deny¬ 
ing certificate of convenience and necessity, 
§ 92, p. 329 

Amplifying device, ordinance prohibiting, applica¬ 
bility to \ chicles, § 714, p. 85S, n 15 
Angle parking, regulations as to, § 28, p. 145 
Animals, 

See, also, Horses, generally, post 
Burden of proof, actions for injuries to vehicles 
or occupants by, § 565, p 674 
Care required to avoid injuring, §§ 407-410 
Persons riding or driving, § 381 
Collision with animal drawn vehicle, contribu¬ 
tory negligence, evidence, § 520, p. 387 
Contributory negligence, 

Drivers, owners or riders, evidence, { 520, 
p 375 

Liability for injuries caused by animals, § 
565, p. 672 

Persons in charge of on highway, § 467 
Jury question, § 527, p. 570 

Driving on highway, 

Care required to avoid injuring, § 408 
Jury questions in actions for injuries result¬ 
ing, § 565, p. 675 

Liability for injuries caused by, § 565, p. 671 

Evidence, actions for injuries by, § 565, p. 674 
Frightening animals, generally, post 
Horseback riders, generally, post 
Horse-drawn vehicles, generally, post 
Injuries to persons in charge of, negligence, jury 
question, § 526, p. 482 

Injuries to vehicles or occupants by, § 565, pp. 
669-677 

Injury to persons leading or driving, evidence, § 
518, p. 312 

Instructions to jury in actions for injury to or 
to persons In charge of, § 540 
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Animals—Continued 

Last clear chance doctrine as applying to persons 
in charge of, jury question, 8 528, p. 503 
Livestock haulers, certificate of convenience and 
necessity, exemption, | 04, p. 347 
Lookout, post 

Negligence causing injury to, | 407 

Animals permitted to be at large in violation 
of law, 8 565, p. 670 
Evidence, 8 518, p. 347 
Jury questions, 8 526, p. 501 
Persons in charge of, § 526, p. 482 
Runaway animals, § 565, p. 672 
Offenses, failure to stop on signal of driver, § 656 
Proximate cause of injury, liability, § 407 
Reciprocal rights of operator of vehicle and per¬ 
son in charge of on highway, § 411 
Signals when approaching on highway, § 414 
Statutory provisions, 

Dogs, liability for injuries to vehicles or oc¬ 
cupants caused by, § 565, p. 672 
Frightening animals. 

Duty to render assistance, § 418 
Stopping motor or engine, § 417 
Injuries by animals, liability, § 565, p. G70 
Presumptions, injuries by animals, actions 
for, § 565, p. 674 

Straying on highway in violation of, care 
required to avoid injuring, § 409 
Stopping vehicle on signal of driver of, failing 
to stop as offense, § 656 

Straying on highway, care required to avoid In¬ 
juring, § 409 

Warning when approaching on highway, § 414 
Answer. Plea or answer, generally, post 
Antecedent negligence. Last clear chance, generally, 
post 

Anticipated nuisance, filling stations, injunction, § 
773 

Anticipated risk, meeting vehicles, guarding against, 
§ 305 

Anticipation of danger, injuries from defects or ob¬ 
structions in highways, contributory negligence 
on failure to anticipate, 8 201, p. 538 
Apartment houses, 

Garage connected with, nuisance, § 720 
Taxicabs, soliciting patronage, | 55, n. 32 
Apparent dangers, negligence of motorist failing to 
see, 8 284, p. 667, n. 37 

Apparent peril, last clear chance doctrine, applica¬ 
tion, 8 493(2), n. 77 
Appeal and error, 

Assault and battery, prosecution for, § 605 
Consent, review of conviction for taking and 
using vehicle without, 8 699 
Driving while intoxicated, conviction for, 8 637 
Filling stations, review of grant or refusal of 
permit, 8 776, p. 938 
Harmless error, generally, post 
Homicide, conviction for, § 671 
Injuries from defects or obstructions in high¬ 
ways, actions for, 8 231 
Injuries from operation, actions for, 8 559 

Defects or obstructions in highways causing 
injury, 8 243 

Interstate commerce, prosecution for transport¬ 
ing stolen vehicles in, f 711 


Appeal and error—Continued 

Intoxicating liquor, conviction for driving while 
Intoxicated, 8 637 

License and registration, revocation or suspen¬ 
sion, 8 131 

License to operate vehicle, review of refusal to 
issue, § 156 

Lights, prosecutions for driving or using vehicle 
without proper lights, 8 608 
Neglecting duty after accident, conviction of, 8 
683 

Parking, prosecution for violation of regula¬ 
tions, § 714, p. 856 

Public service commissions, generally, post 
Public service vehicles, post 
Reckless driving, prosecution for, 8 624 
Repairmen, actions against for loss of or damage 
to vehicle, § 739, p. 885 

Revocation or suspension of license or permit, 8 
131 

Prosecution for driving after, 8 639 
Review of order revoking, 8 160, p. 493 
Speed, prosecution for violation of law, 8 650 
Suspension of license to operate vehicle, 8 160,. 
p. 496 

Transporting passengers or goods for hire In vio¬ 
lation of law, conviction for, § 701, p. 847 
Transporting vehicles in interstate commerce, 
review of conviction, § 711 

Appearance, public service vehicles, proceedings for 
certificate of convenience and necessity, 8 92, p. 
300 

Approaches, bridges, liability for injury to vehicle- 
or occupants caused by defect, § 183, n. 9 
Approaching vehicles. Meeting, generally, post 
Appropriations, license fees and taxes, § 144 
Argumentative instructions, actions for Injuries from* 
operation, 8 530, p. 598 
Arm extended, 

Contributory negligence, 

As respects liability for injury resulting, §• 
304, p. 721, n. 45 

Operator, Jury question in action for inju¬ 
ries resulting, § 527, p. 528, n. 33 
Passenger in vehicle riding with arm ex¬ 
tended beyond vehicle, § 490, p. 113, n. 
71 

Street car passenger, contributory negligence in* 
riding with, 8 483 
Arm signal, 

Overtaking motorist as required to take notice of^ 
8 323, p. 747 
Turning, 8 303, p. 718 

Arms, defects, admissibility of evidence as to in ac¬ 
tions for injuries from operation, 8 516, p. 250 
Army convoy, police officer escorting during war 
emergency, exemption from traffic regulations, £ 
374, n. 75 

Army Department, public service vehicles, certificate 
of convenience and necessity based on need of, 
8 90, p. 287, n. 40 

Army posts or reservations, license and registration,. 

exemption of persons stationed in, 168 
Arrest, 

Criminal offenses, 8 593 

Evidence, admissibility in civil action for injuries, 
from operation, 8 516, p. 259 
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Arrest—Continued 

Running down officer by vehicle while resisting 
arrest, assault with intent to murder, § 667, p. 
761 

Speed In attempt to escape unlawful arrest, de¬ 
fense of In prosecution for violation of law, 
|644 

Arterial highways. Through highways, generally, 
post 

Artificial legs, evidence, admissibility In actions for 
injuries from operation of vehicle, § 516, p. 250 
Ashes, municipal vehicles used in collection and dis¬ 
posal, liability for negligence in operation, g 441, 
p. 1115 

Asportation, consent, criminal liability for taking and 
using vehicle without, element of, § 691, p. 838 
Assault and battery, §§ 597-605, pp. 688-695 
Appeal and error, prosecution for, § 605 
Bodily harm, intent as essential, g 597, p. 691 
Burden of proof in prosecution for, g 600 
Collision or striking as essential to offense of, g 
597, p. 689 

Complaint in prosecution for, p. 598 
Contributory negligence, defense to prosecution, 
g 597, p. 691 

Culpable negligence, g 597, p. G99 
Deadly weapon, use of vehicle constituting, g 
597, p. 689 
Evidence, g (500 

Findings in prosecution for, § 603 

Indictment or information, § 598 

Injury as essential to offense of, § 597, p. 6S9 

Instructions in prosecutions for, § G02 

Intent, 

Element of, § 597, p. 590 
Jury questions, g 001 
Intoxication of driver, 

Admissibility of evidence as to, g GOO 
Jury question, § 601 
Issues in prosecution for, § 599 
Judgment of conviction, g 604 
Jury questions, g 601 
Malice, element of, g 597, p. 091 
Motor vehicle as instrument of, g 597, p. 688 
Presumptions, § 600 
Proof, $ 599 

Proximate cause, § 597, p. 091 
Public service vehicles, bond or security as cover¬ 
ing, g 115, p. 414 

Questions of law and fact in prosecution for, g 
601 

Reckless conduct, intent inferred from, g 597, p. 
690 

B ec kl ess driving, conviction under indictment 
for, g 617, p. 706 
Sentence and punishment, g 604 
Speed, 

Admissibility of evidence as to, g 600 
Intent inferred from, g 597, p. 690 
Variance, prosecution for, g 599 
Verdict, prosecution for, § 603 
Wanton or willful misconduct, intent inferred 
from, g 597, p. 690 

Assault with intent to murder or kill, g 657, p. 761 
Evidence, sufficiency, 1066, p. 798 
Indictment, Information or affidavit in prosecu¬ 
tion for, | 664, p. 779 


Assault with intent to murder or kill—Continued 
Instructions in prosecution for, f 668, pp. 804, 
810 

Intent, g 658, p. 770 
Jury questions, § 667, p. 800 
Law questions in prosecution for, g 667, p. 800 
Malice, presumption, g 666, p. 787 
Intent, g 658, p. 770 
Assignments, 

Bill of sale, transfer of vehicle, g 40, p. 163 
Certificate of convenience and necessity, public 
service vehicles, g 84, p. 273 
Certificate of title, transfer of vehicle, g 40, p. 
164 

Conditional sale contract, ownership as respects 
liability for negligence in operation of ve¬ 
hicle by another with permission, g 442, p. 
1127 

License to operate vehicles, g 123 
Liens, garage keepers or repairmen, g 755 
Assistance, 

Accidents, duty of operator to give, § 38 
Criminal liability for failure to render after ae- 
cident, g 674, p. 820 

Indictment or information in prosecution to ren¬ 
der after accident, g G77 
Rendering after accident. 

Jury question in prosecution for failure to 
render, g 679 

Penalty for failure to comply with law, g 674, 
p. 814 

Stopping and rendering after accident. 

Admissibility of evidence in violation of stat¬ 
ute requiring, § 516, p. 249 
Defenses in prosecution for failure to stop, 
g 676 

Unavoidable accident, criminal liability for fail¬ 
ure to render, g 674, p. 820 

Associations, registration of vehicle owned by in 
names of memliers, g 74 
Assumption of risk, 

Burden of proof, g 512, p. 239, n. 19 
Defective equipment, § 456, n. 97 
Defects or obstructions in highways, knowingly 
using defective way, g 201, p. 539 
Defense of, actions for injuries resulting from 
operation, g 497, n. 83 

Doctrine as applicable to injuries as result of 
operation of vehicle, g 456 
Guests, post 

Meeting vehicles, driving on wrong side of road, g 
320, p. 741, n. 73 

Motorcycles, riding with another on, | 490, p. 116 
Occupants of vehicles, g 486, p. 95 

Skill, competency, etc., of driver, g 487, p. 99 
Passengers, post 

Pedestrians, crossing in front of approaching 
vehicle, g 470, p. 53, n. 28. 

Persons working on or in highway, $ 476, p. 69 
Pleading in action for injuries from operation 
of vehicle, g 505, p. 183; g 506 
Private premises, 

Jury question in actions for injuries from 
operation of vehicle on, g 527, p. 526 
Vehicles emerging from, | 347, p. 812 
Repairmen, personal Injuries suffered by, f 741 
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Assumption of risk—Continued 

Tracks and speedways, races and tests on, §§ 
581-684 

Wrong side of road, driving on, § 27G, p. 654, 
n. 7 

Assumptions, instructions to jury, actions for in¬ 
juries from operation, § 556, p. 650 
Assured clear distance ahead, 

Contributory negligence, jury question, § 527, 
p. 532, n. 66 

Defects or obstructions in highways, doctrine 
as applying as respects liability for in¬ 
juries, § 201, p. 543 

Jury question, action for Injuries from operation, 
§ 526, p. 436 

Offenses, operation at speed in violation of rule, 
f 641, p. 747 

Private premises, approaching vehicles turning 
into, $ 347, p. 810 

Standing vehicles, ability to stop within by ve¬ 
hicle passing, § 338, p. 794 

Atmospheric conditions, vision obscured by, lookout, 
§ 285 

Attachment, 

Garage keeper’s lien, priorities, § 754, p. 905 
Lien for damages for injuries resulting from op¬ 
eration as giving right to, § 563 
Attempts, offenses, driving while intoxicated, § 630 
Attorney General, public service vehicles, suit to re¬ 
strain operation without license or certificate, § 
95, p. 351 

Attorney’s fees, lien against vehicle, actions to en¬ 
force, § 758 

Attorneys, negligence in operation of vehicle, li¬ 
ability of client for injuries resulting, § 451, p. 
1150 

Attractive machinery, doctrine as applicable with 
respect to liability to children injured, § 401 
Authorized invitee or permittee, care required to 
avoid injuring, § 399(2), p. 987 
Auto bus, defined, § 5 

Auto busses. Motor busses, generally, post 
Auto stage, defined, § 3 

Auto truck, word automobile as including, § 1, p. Ill 
Automatic traffic lights or signals, 

Intersections, obeying, § 360, p. 854 
Streets, authority to establish, § 35 
Automobile accessory, defined, § 8, p. 116 
Automobile for hire, defined, § 2 
Automobile truck, 

Defined, § 4 

Word automobile as including, § 1, p. Ill 
Automobiles, 

Defined, 8 1, p. HO 

Term motor vehicle as Including, § 1, p. 109 
Average speed, evidence, admissibility in actions for 
injuries from operation, § 516, p. 271 
Avoidance of accident, wrong side of road, driving on 
to avoid, § 282 
Backing, 

Bicycle rider injured, negligence, jury question, 
§ 526, p. 477, n. 24 
Care required, 8 300, p. 708 
Children in vicinity, care required to avoid in¬ 
juring, 8 349, p. 822 ; 8 396, p. 972 
Contributory negligence, § 304 
Jury question, 8 527, p. 535 


Backing—Continued 

Contributory negligence—Continued 

Pedestrian injured by backing vehicle, Jury 
question, 8 527, p. 572 
Private premises, 8 349, p. 818 

Backing onto highway from private 
premises, 8 345, p. 806 

Instructions to jury in actions arising out of, 
8 546 

Intersections, 

Disfavored driver backing car out of way, 8 
363, p. 892 

Right of way, 8 363, p. 879, n. 43 
Warning, 8 354, n. 97 
Lights, requirements as to, 8 263, p. 641 
Lookout, 

Children, 8 349, p. 823 
Private premises, 8 349, p. 817 
Negligence, 

Evidence, 8 518, p. 336 
Jury question, 8 526, p. 440 
Private premises, 8 345, p. 806 ; 8 349, p. 817 
Nighttime, contributory negligence as respects 
liability for injuries from defect or obstruc¬ 
tion in highway, § 201, p. 540, n. 33 
Parked vehicle, negligence in backing Into, jury 
question, § 526, p. 464, n. 28 
Parking place, pedestrian’s duty to use care to 
avoid injury, § 471, p. 62 
Passengers injured as result of failure to exer¬ 
cise due care in, liability, 8 404, p. 1025 
Pedestrian injured by backing vehicle, 

Contributory negligence, jury question, 8 
527, p. 572 

Negligence, jury question, § 526, p. 468, n. 56 
Precautions in, § 302 

Private premises, care required, 8 349, p. 817 
Private premises onto highway, care required, 8 
345, p. 806 

Proximate cause of injury, 

Evidence, 8 519, p. 360 
Failure to signal intention, evidence, 8 519, 
p. 366 

Liability, 8 304 

Negligence, jury question, 8 522, p. 410 
Private premises, § 349, p. 818 
Rules of the road, application, § 208, p 648 
Sidewalk, care required in backing vehicle across, 
§ 346 

Signals, failure to signal as proximate cause of 
injury, evidence, § 519, p. 362 
Street cars, negligence in backing into, jury ques¬ 
tion, § 526, p. 482, n. 63 
Turn involving, care required, 8 303, p. 719 
Warning signal, private premises, 8 349, p. 817 
Bad check, lien of garage keeper, possession obtained 
by bad check as affecting, 8 747, p. 895 
Baggage, 

Liveryman, liability for loss of, 8 760 
Public service vehicles, bond or security as cover¬ 
ing loss of, 8 H5, p. 414 
Bail, criminal prosecutions, 8 593 
Bailment, 

Contributory negligence, bailor riding with 
bailee’s agent as driver, 8 486, p. 92 
Criminal liability of bailee taking and using 
vehicle without consent, 8 692 
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Bailment—Continued 

Defective vehicle, liability for injury as result of 
operation by bailee, § 430 
Garage keepers, storage of vehicles, § 724 
Gratuitous bailment, generally, post 
Husband and wife, liability of owner as bailor 
for negligence of wife, § 434, p. 1081 
Injuries from operation of vehicle, joint action 
against owner and bailee, § 500, p. 146 
Injury to vehicle, bailee’s right of action for, § 
500, p. 144 

Instructions to jury respecting, actions for in¬ 
juries from operation, § 551 
Joint liability of owner and bailee for injuries as 
result of negligence, § 427, p. 1017 
Lien for repairs, supplies, etc., authority of bailee 
to create, § 746, p. 800 

Negligence of agent or servant of bailee in driving 
vehicle, liability for injury resulting, § 440 
Negligence of bailee, liability of owner, § 430, 
pp. 1108-1111 ; § 442, p. 1134 
Operation of vehicle by servant of bailee, liability 
for injuries resulting, § 430, p. 1001 
Public service vehicles, bond or security, § 114, 
p. 410 

Registration in name of bailee, § 70 
Renting or hiring of vehicle, relationship as aris¬ 
ing, § 760 

Repairmen, redelivery of vehicle as element of 
contract, § 734 

Repairs, acceptance of vehicle for, § 721) 

Bailment, supplies, liability of bailor for payment, 
§ 728 

Barricades, defects or obstructions in highways, jury 
question in action for injuries, § 227, p. 576, n. 86 
Barriers, 

Bridges, liability for injury to vehicle or oc¬ 
cupants as result of failure to maintain, § 183 
Defects or obstructions in highways, 

Evidence as to necessity, § 225, p. 571 
Jury question as to negligence in maintaining 
in dangerous places, § 227, p. 581 
Highways, 

Defects as respects liability for injuries to 
vehicle or occupant, § 184 
Safeguarding as respects liability for injury 
to vehicle or occupant, § 190 
Bathing beach, pedestrian injured on beach used as 
highway, liability, § 383, p. 941 
Bell, equipment of vehicle with, duty of operator, 
S 260 

Bicycle riders, 

Burden of proof, actions for injuries to, § 511(2), 
p. 198 

Care required to avoid injury to, § 380 
Children, care required to avoid injuring, § 396, 
p. 973 

Contributory negligence, § 463, pp. 19-23 
Admissibility of evidence, § 515 
Evidence, § 520, p. 373 
Jury question, g 522, p. 413; § 527, p. 568 
Proximate cause of injury, evidence, § 520, 
p. 388 

Emergency, contributory negligence in, jury ques¬ 
tion, § 527, p. 569 

Equipment, contributory negligence in respect 
of jury question, g 527, p. 568 


Bicycle riders—Continued 

Handlebars, contributory negligence in riding 
on, 9 490, p. 114 

Infants, contributory negligence, jury question, 
9 527, p. 587 

Instructions to jury in actions for injuries in 
collision with, 9 539 
Last clear chance doctrine, 

Application, § 493(1), p. 121, n. 52 
Evidence in actions involving, 9 520, p. 392 
Jury question, § 528, p. 593 
Lookout, post 

Negligence resulting in injury to, 

Evidence, § 518, pp. 319, 345 
Jury question, § 526, p. 425, n, 14; 9 526, 
p. 477 

Presumptions, actions for injuries, happening of 
accident, § 511(3), p. 201 
Proximate cause of injuries to, jury question, $ 
522, p. 404 

Right of way, contributory negligence in failure 
to yield, jury question, § 527, p. 569 
Speed, post 

Wrong side of road, contributory negligence, 
jury question, § 527, p. 569 

Bids, motor bus routes, sale of franchise, 9 104 

Bill of exceptions, public service vehicles, review of 
order granting or denying license or permit, § 103, 
p. 383 

Bill of particulars, 

Driving while intoxicated, prosecution for, § 
632, p. 727 

Speed, prosecution for violation of law, § 046 

Bill of sale, trunsfer of vehicle, § 40, p. 163 
Delivery to purchaser, § 40, p. 167 
Specific performance to compel seller to deliver, 
9 41, p. 175 

Blackouts, speed of vehicle during, negligence, jury 
question, § 526, p. 435, n. 69 

Blank, licenses, issuance in, § 98 

Blank assignment, certificate of title, transfer of ve¬ 
hicle, § 40, p. 166. 

Blank form, license and registration, application on, 9 
301 

Blanket permit, motor busses, 9 105 

Blind curve, intersection, care required in turning 
into, § 3(H), p. 904, n. 34 

Blind persons, 

Care required to avoid injury to, §9 394, 484 
Contributory negligence, jury question, § 527, p 
586 

Intersections, negligence causing injury to, jury 
question, § 526, p. 488, n. 1 

Blinding lights, 

Criminal offense, g 608 

Defects or obstructions on highways, contributory 
negligence of driver proceeding when con¬ 
fronted by, g 201, p. 541; g 211, n. 37 
Dimming or extinguishing when meeting other 
vehicles, § 309 

Equipment so as to prevent, g 263, p. 642 
Injuries from operation of vehicle, intervening 
cause, § 255, n. 71 
Lookout when facing, g 285 
Negligence, evidence, g 518, p. 302 
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Blinding lights—Continued 

Parked vehicle obscured by, contributory negli¬ 
gence in collision with, Jury question, f 527, 
p. 558 

Passing and overtaking, overtaking driver con¬ 
fronted with, | 323, p. 749, n. 54 
Pedestrians, care required of motorist confronted 
with, g 388, p. 954, n. 71 

Slowing down or stopping when confronted with, 
§ 306 
Speed, 

Contributory negligence, jury question, g 527, 
p. 531, n. 62 

Negligence, jury question, f 526, p. 434, n. 68 
Standing vehicles, assured clear distance ahead 
rule as applicable to collision caused by, g 
338, p. 794 

Stopping when confronted with, § 294, p. 698 
Possibility of, § 293, p. 695 
Violation of law, evidence, § 518, p. 301 

Blinker lights, intersections, warning to drivers, $ 360, 
p. 856 

Blockading highway, criminal liability, g 684 
Blood poisoning, death resulting from blood poison¬ 
ing in wound caused by accident, criminal lia¬ 
bility, $ 660 
Blowouts, 

Error of judgment in immediate action after, 
negligence, § 257, p. 626, n. 94 
Injuries to purchaser caused by, liability of deal¬ 
er selling tires, § 165, p. 503 
Passenger, liability for injury resulting, g 403, n. 
95 

Reckless operation combining with causing in¬ 
jury, liability in ease of, g 254, n. 60 
Res ipsa loquitur, presumption of negligence un¬ 
der doctrine, g 511(3), p. 206 
Boarding houses, garages for automobiles of occu¬ 
pants, nuisance, g 720 
Boarding street car or other vehicle, 

Care to avoid injury to persons boarding, g 392, 
pp. 957—961 

Contributory negligence, jury question, g 527, 
p. 584 

Negligence causing injury to person boarding, 
jury question, g 526, p. 475 
Boards or commissions, public service vehicles, regu¬ 
lation by, g 45, p. 196 

Bobsleds, lights on bobsleds attached to automobile, 
g 340, n. 74 

Bobtail drivers, license tax, g *158, n. 45 
Bodily harm, assault and battery, intent as essential, 
g 597, p. 691 
Bona fide purchasers, 

Certificate of title failing to disclose lien or en¬ 
cumbrance, g 42, p. 183 

Lien for damages for injuries resulting from 
operation, rights of, g 562 
Lien of repairmen, 

Priorities, g 754, p. 904 
Rights as to, g 747, p. 895 
Transfer without compliance with statutes regu¬ 
lating sale, g 41, p. 176 

Bonds, 

License and registration, condition precedent to 
issuance, | 110, pp. 393-896 


Bonds—Continued 

Public service vehicles, post 
Baiting or hiring of vehicles, 

Engaging in business of, g 760 
Owner as required to furnish, g 717 
Taxicabs, post 

Transportation agents, public service vehicles, 
g 46, p. 210 

Books, registration of vehicle, g 105 
Borrowing vehicle. Lending vehicle, generally, post 
Boulevards, intersections, regulations as applying to, 
g 352 
Brakes, 

Bicycles, contributory negligence in respect of, 
g 464, p. 21 

Child injured as result of failure to apply, negli¬ 
gence, jury question, g 526, p. 485, n. 76 
Contributory negligence, 

Bicyclist, § 464, p. 21 

Driving with defective brakes, evidence, | 
520, p. 379 

Jury question, g 527, p. 529, n. 46 
Defects or obstructions in highways, evidence 
as to brakes in action for injuries caused 
by, g 225, p. 571 

Duty of equipping vehicle with, § 261 
Emergencies, contributory negligence in respect 
of, jury question, g 527, p. 555 
Injuries from defects or obstructions in high¬ 
ways, 

Contributory negligence in respect of brakes 
as barring recovery, g 201, p. 537 
Operation without brakes as affecting lia¬ 
bility, g 199 

Instructions to jury respecting, actions for in¬ 
juries from operation, g 553 
Intersections, defect as affecting care required, 
§ 350, p. 829, n. 55 

Meeting other vehicle, negligence in failing to 
apply brakes to avoid collision, g 308 
Negligence in respect of, jury question, g 526, 
p. 426 

Offenses, operation without adequate brakes, | 
640 

Owner as liable for injuries proximately caused 
by defect when permitting another to operate, 
g 430 

Presumptions, g 511(4), p. 212 
Proximate cause of injury, 

Defects in, jury question, g 522, p. 407, n. 81 
Negligence in applying, g 519, p. 360 
Evidence, g 519, p. 366 
Reckless driving, offense of, g 609, p. 701 
Regulations as to, g 26 

Speed, consideration of distance traveled after 
application of brakes in determining, g 51% 
p. 270 

Standing or parked vehicles, setting brakes, g 384 
Unattended vehicle left standing on street, g 28, 
p. 145 

Unexpected failure to hold as willful or wanton 
misconduct, g 258, p. 682 

Breach of duty, pleading in action for injuries from 
operation of vehicle, g 505, p. 174 
Bribery, licensing officer or agent, dismissal, g 97 
Bridge tenders, contributory negligence, Jury ques¬ 
tion, g 527, p. 583, n. 95 
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Bridges, 

Grossing gates, warning of, | 207 
Defects or obstructions, 

Assumptions as to passabillty, f 211 
Liability for injury to vehicle or occupants as 
result of, § 183 

Injuries by automobiles caused by unsafe con¬ 
dition, liability, § 234, p. 595 
Meeting other vehicles on, 

Care required, g 315 
Negligence, evidence, g 518, p. 325 
Bights and duties, g 305, n. 52 
Passing on, negligence, Jury question, g 52G, p. 
449, n. 59 

Persons working on or near, contributory negli¬ 
gence, evidence, § 520, p. 373 
Proximate cause of Injury, negligence in entering 
or traversing, evidence, g 519, p. 304 
Public service vehicles, bond or security as cover¬ 
ing injury to, g 115, p. 414 
Bight to cross, g 10, p. 120 

Sidewalks, liability for injury to pedestrian as 
result of failure to provide sidewalk, § 234, 
p. 593, n. 18 

Glowing down when approaching, g 292 
Speed, applicability of regulations affecting other 
vehicles, g 22 

Brokers, negligence in operating vehicle, liability of 
principal under doctrine of respondeat superior, 
g 451, p. 1149 

Brother and sister, guests, statutory liability affected 
by relationship, g 399(5), p. 1018 

Buildings, 

Filling stations and garages, regulation of erec¬ 
tion, g 719 

Vehicles entering highway from, right of way, g 
347, p. 811 

Bulletins, licenses, g 58 

Burden of proof, 

Actions for Injuries from operation, g 509 

Defects or obstructions in highways causing, 
§ 238 

Instructions to jury, g 557 
Law governing, g 490 

Negligence or misconduct, gg 511(1), 511(2), 
pp. 195-200 

Proximate cause of injury, g 510 
Buies governing, g 509 
Shifting of burden, g 509 

Assault and battery, prosecution for, g 600 
Assumption of risk, g 512, p. 239, n. 19 
Bicycle riders* actions for injuries to, g 511(2), 
p. 198 

Competency of driver, actions for Injuries from 
operation of vehicle, g 511(2), p. 200 
Consent, prosecution for taking and using vehicle 
without, g 694 

Contributory negligence, g 512, pp. 235-242. 

Instructions to jury, g 557 
Defective construction, actions against manu¬ 
facturers or dealers for injuries or damages 
resulting, g 167 

Driving while intoxicated, prosecution for, g 633, 
p. 728 

Emergencies, acts in, instructions to jury, g 557 


Burden of proof—Continued 
Filling stations, 

Actions for injuries resulting from negligent 
operation or maintenance, g 778 
Actions to enjoin, g 773 
Invalidity of ordinance regulating, | 775, 
p. 930 

Garage keepers, actions against for loss or dam¬ 
age to stored vehicles, g 727, p. 873 
Guests, actions for injuries to, g 511(2), p. 199 
Homicide, prosecution for, g 666, p. 785 
Instructions to jury, g 668, p. 805 
Infants, 

Actions for injuries to, g 511(2), p. 198 
Contributory negligence, g 512, p. 237 
Injuries by animals, actions for, g 565, p. 674 
Injuries by vehicle other than motor vehicle, ac¬ 
tions for, g 508 

Injuries from defects or obstructions in high¬ 
ways, actions for, g 223 
Instructions to jury, g 228, p. 590 
Injuries from operation. Actions for injuries, this 
head 

Instructions to jury, actions for injuries from 
operation, g 557 

Intersections, actions for injuries as result of col¬ 
lision at, § 511(2), p. 198 

Interstate commerce, prosecution for transporting 
stolen vehicle in, § 706 

Intoxicating liquor, driving while intoxicated, 
prosecution for, § 633, p. 728 
Last clear chance doctrine, g 512. p. 237 
Leaving scene of accident, prosecution for, g 678, 

p. 820 

License, prosecution for operating vehicle with¬ 
out, § 639, n. 78 
License fees and taxes, 

Action to recover back, g 142. p. 466 
Exemption, g 64 
Licensing vehicle, g 513 

Motorcyclist, actions for Injuries to, g 511(2), 
p. 198 

Neglecting duty after accident, prosecution for, 
§ 078, p. 820 

Negligence, actions for injuries from operation 
of vehicle, §§ 511(1), 511(2), pp. 195-200 
Parking, prosecution for violation of regulations* 
g 714, p. 856 

Passengers, actions for injuries to, g 511(2), p. 199 
Pedestrians, actions for injuries to, g 511(2), p. 198 
Permitting operation by unauthorized person, 
prosecution for, g 687, n. 86 
Proximate cause of injury, g 510 
Instructions to jury, g 557 
Public service commissions, 

Hearing before, g 45, p. 200 
Review of orders, g 45, p. 204 
Public service vehicles, post 
Reckless driving, prosecution for, g 619 
Registration of vehicle, g 513 
Regulation of operation, proceedings involving 
violation, g 25 

Renting or hiring of vehicles, actions for injuries 
to vehicle, g 707 
Repairmen, actions against for. 

Loss of or damage to vehicle, g 739, p. 883 
Personal injuries, g 739, p. 886 
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Burden of proof—Continued 

Bes Ipsa loquitur, doctrine as shifting burden, 8 
511(3), p. 205 

Responsibility for negligence or misconduct caus¬ 
ing injury, § 511(5), pp. 215-220 
Bight hand side of road, prosecution for failure 
to keep to right, $ G54 

School busses, prosecution for passing, § 080, n. 84 
Signals, giving of, § 511(4), p. 214 
Speed, prosecution for violation of law, § 047, p. 
750 

Storage of vehicles, actions for loss or damage to 
vehicle, { 727, p. 873 

Transporting stolen vehicle in interstate com¬ 
merce, prosecution for, § 706 
Violation of statutes, regulations, etc., § 511(4), 
p. 209 

Shifting of burden, § 511(4), p. 209 
Wrong side of road, driving on, § 511(4), p. 211 
Burgesses, bulletins of licenses furnished to, § 58 
Business. Trade or business, generally, post 
Business districts, 

Filling stations, nuisance, § 771 
Garages, nuisance, § 720 

Business invitees, operation of vehicle on private 
premises, duty owing to trespasser, § 349, p. 821 
Business or residence district, speed regulations, con¬ 
struction of phrase, 8 29, p. i47 
Busses, 

Definition, § 5 

Jitney busses, generally, post 
Motor busses, generally, post 
Routes, one way streets, injunction against con¬ 
version into, § 44, p. 191, n. 4 
School busses, generally, post 
Sightseeing busses, generally, post 
Busy streets, pedestrians, care required to avoid 
injury to, 8 468, p. 30 

Byroads, proximate cause of injury, negligence in 
driving into highway, evidence, § 519, p. 360 
Bystanders, 

Parking resulting in collision injuring, liability, 
§ 337, p. 787 

Races or tests on highways or streets, liability 
for injuries to, § 573 

Canals, contributory negligence in driving into, Jury 
question, 8 227, p. 580 

Capacity, graduated license fee or tax according to, 
§ 138, p. 452 

Caravans, license and registration, dealers transport¬ 
ing vehicles in, § 78 

Care required in operation, { 12, n. 73; 88 247-249, 
pp. 603-013 

Age of operator, 8 264 
Ambulances, 8 377 

Authorized invitee or permittee, 8 399(2), p. 987 
Backing, generally, ante 
Bicycles, 8 464, p. 19 
Brakes, 8 261 

Chains, equipment with, 8 262 
Comparative care required, 8 247, p. 609 
Competency of driver, 88 264, 265 
Control of vehicle, generally, post 
Degree of care required, 8 247, p. 606 
Dimmers, 8 263, p. 641 
Emergency, | 257, pp. 624-630 

Vehicles engaged in public service in, 8 371 


Care required in operation—Continued 

Equipment and condition of vehicle, H 260-263, 
pp. 636-644 

Exemption of certain vehicles from traffic regula* 
tlons, 8 371 

Experience of driver, 88 264, 265 
Eyesight of driver, 8 264 
Fire department vehicle, 8 373 
Following vehicles, 8 323, pp. 746-752 
Guests, generally, post 
Horse-drawn vehicles, § 465 
Instructions to jury, 8 532 
Correctness, 8 530, p. 597 
Invitees or permittees of one other than owner, 
8 399(2), pp. 985-991 
Left hand side of road, generally, post 
Lights, 8 263, pp. 640-644 
Meeting, generally, post 
Motorcycles, 88 379, 1463 
Obstructed view, 8 294, pp. 697-700 
Passengers for hire, 8 398 
Passing and overtaking, generally, post 
Pedestrians, 

Contributory negligence, jury question, 8 527, 
p. 581 

Instructions to jury, § 542, p. 623 
Persons or property not on highway, 8 349, pp. 
815-824 

Police cars, 8 375 

Private premises, generally, post 

Railroad crossing, 8 405 

Reliance on care of others, 8 249, pp. 610-613 
Right hand side of road, generally, post 
Road machinery, § 371 

School grounds, operating vehicle on, f 349, p. 
816 

Speed, generally, post 

Starting, 8 300, p. 707 

Statutory requirements, g 248 

Street cars and persons thereon, g 406 

Towing and towed vehicles, generally, post 

Trespassers, duty owed to, § 401 

Turning, generally, post 

Unauthorized invitee or permittee, § 399(2), p. 988 
Wrong side of road, generally, post 

Careless drivers, 

Evidence, actions for injuries resulting, f 518, 
p. 297 

Owner intrusting vehicle to, liability for injury 
resulting, § 431, p. 1057 

Passengers or guests, contributory negligence in 
riding with, 8 492 

Cargo, public service vehicles, bond or security, § 
111, p. 399; 8 115, p. 414 
Carriage, automobile as including, | 1, p. 112 
Carriers, 

Private carriers, generally, post 
Public service vehicles, generally, post 
Carrying capacity, license fees and taxes according 
to, § 138, p. 455 

Cashier’s checks, license fees and taxes, acceptance 
in payment, 8 142, p. 462 

Caterpillar road grader, negligence of others operat¬ 
ing it with owner’s consent, character as motor 
vehicle within statute imposing liability, | 442, p. 
1128, n. 90 


958 



INDEX TO MOTOR VEHICLES 


Caterpillar tractor, 

Defined, § 8, p. 118 

Status as motor vehicle, § 1, p. 109, n. 13 
Caution lights or signals, intersections, entering on, 
g 300, p. 850 

Caveat emptor, doctrine as applying, g 42, p. 180 
Cease and desist orders, public service vehicles, f 
93, pp. 334, 33,3 
Power to enter, g 44, p. 190 
Cement mixing trucks, license and registration, § 
04 

Cemetery roads, crossings or intersections, care re¬ 
quired, g 351, p. 835, n. 22 

Center strip, intersection, regulations as applicable, 
g 351, p. 834 
Certainty, 

Pleading, actions for injuries from operation, g 
504 

Speed regulations, statutory provisions, g 29, p. 
148 

Verdict or findings, actions for injuries from 
operation, g 558, p. 054 
(’ertifleate, inspection, duty to issue, g 26 
Certificate of authority, public service vehicles, foreign 
corporations, g 80, p. 257 
Certificate of public convenience, 

leasing of vehicles without drivers, business of, 
§ 718 

Public service vehicles, post 
Certificate of registration. License and registration, 
post 

Certificates of title, 

Chattel mortgages, possession by mortgagee, § 
42, p. 183 

Construction and operation, g 42, p. 179 
Correction, g 42, p. 180 

Deposit of copy of mortgage with, g 42, p. 184 
Duplicate certificate, § 42, p. 178 
Equitable liens, § 42, p. 184 
Evidence of ownership or title, g 42, p. 179 
Liens on vehicles, duty of holder, § 42, p. 181 
Loss of original certificate, § 42, p. 178 
Manufacturers, certificate on sale to dealers, g 
40, p. 166 

Necessity, g 42, p. 177 

Notation of liens or claims against vehicle, g 
42, p. 181 

Notice, notation of lien or encumbrance on, g 42, 
p. 183 

Prima facie presumption of ownership arising, 
g 42, p. 179 

Proceeding to procure, § 42, p. 177 
Invocation or surrender, § 42, p. 180 
Special agents or deputies for issuance of, g 98 
Statutory provisions, g 42, p. 177 
Transfer or sale of vehicle, g 40, p. 164 

Effect of noncompliance with law, g 41, p 
170, n. 18 

Validity, g 42, p. 178 

Certified checks, license fees and taxes, acceptance in 
payment, g 142, p. 462 
Certiorari, 

Filling stations, review of grant or refusal of 
permit, g 776, p. 938 
Public service vehicles, review of order, 

Granting or refusing license or permit, g 
103, p. 384 


Certiorari—Continued 

Public service vehicles, review of order—Oont’d. 
In proceeding for certificate of convenience 
and necessity, g 92, p. 320 
Revoking certificate of convenience and ne¬ 
cessity, g 96, p. 367 

Revoking or suspending license or permit, g 
131 

Public utilities commissions, review of orders, 
g 45, p. 202, n. 23 

Reckless driving, setting aside conviction on, g 
624 

Chains, 

Instructions to jury respecting, action for in¬ 
juries from operation, g 553 
Negligence in respect of, g 262 
Jury question, § 526, p. 427 

Change of course, 

Intersections, g 350, p. 829 
Precautions in making, g 303, p. 719 

Change of venue, injuries from operation, actions 
for, g 498, p. 142 

Changing tires, care as to person changing on high¬ 
way, § 384, n. 89 

Charitable institutions, license fees and taxes, exemp¬ 
tions, g 61 

Charter service, defined, g 46, p. 205 

Chassis, defined, g 8, p. 116 

Chattel mortgages, 

Accessories, notation on certificate of title, g 42, 
p. 182 

Certificate of convenience and necessity, public 
service vehicles, g 84, p. 272 
Certificates of titles, 

Duties of mortgagee, § 42, p. 181, n. 56 
Possession by mortgagee, g 42, p. 183 
Garage keeper’s lien, 

Priorities, § 754, p. 905 
Replevin against purchaser at sale to enforce, 
§ 759 

Lien of garage man or repairman for repairs 
ordered by holder of, g 746, p.*891 
Registration in name of mortgagee in posses¬ 
sion, § 70 

Storage of mortgaged vehicle, liability for charges, 
g 725 

Chauffeurs, 

Constructive service of process, actions against 
nonresidents for injuries arising from opera¬ 
tion of vehicle, g 502, p. 158, n. 60 
Criminal liability for taking and using vehicle 
without consent, g 692 

Defective vehicles, duty of owner in respect of. 
§ 430 

Defined, g 151 

Employment by one other than owner, liability 
for negligence, g 436, p. 1091 
Going to and from woTk, liability of owner for 
injuries while using vehicle for purpose of, 
g 437, p. 1102 

License and regulation of drivers or chauffeurs, 
generally, post 

Rented vehicles, liability for injuries as result 
of negligence, g 762 

Repairmen, delivery of vehicle to chauffeur as 
delivery to owner, g 735 
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Chauffeurs—Continued 

Scope of employment, driving owner's automobile 
for pleasure of members of family, | 437, p. 
1007 

Checks, 

License fees and taxes, payment by, § 142, p. 402 
Purchase of vehicle, recovery on in case of non- 
compliance with statute, | 41, p. 174 
Children. 

Infants, generally, post 
Parent and child, generally, post 
Churches, filling stations within specified distance, 
regulations, 8 775, p. 931 

Circumstances of accident, evidence, admissibility in 
actions for Injuries resulting, | 516, p. 258 
Circumstantial evidence, 

Consent, prosecution for taking and using vehicle 
without, § 094 

Contributory negligence, estuDlishment by, | 520, 
p. 368 

Criminal prosecutions, sufficiency, § 588 
Driving while intoxicated, conviction on, § 633, p. 
733 

Family purpose doctrine, sufficiency in action 
based on, $ 517, p. 294 

Homicide, sufficiency in prosecution for, § 066, 
p. 793 

Infants, negligence in operation of vehicle in¬ 
juring, establishment by, § 518, p. 317 
Injuries from defects or obstructions in high¬ 
ways, proximate cause shown by, § 225, p. 573 
Injuries from operation, negligence established 
by, § 511(1) 

Intersections, negligence in entering, proof by, 
§ 518, p. 332 

Interstate commerce, transporting stolen vehicle 
in, establishment of offense, 8 706 
Last clear chance, sufficiency in action under 
doctrine, 8 520, p. 392 

Leaving scene of accident, sufficiency in prosecu¬ 
tion for, 8 678, p. 828 

Master and servant relationship, establishment 
in actions for injuries from operation of 
vehicle, 8 517, p. 283 

Meeting vehicles, negligence in operation, proof 
by, 8 518, p. 322 

Negligence, actions for injuries from operation, 
8 518, p. 296 

Ownership, showing by in actions for injuries 
from operation, 8 517, p. 278 
Passengers, negligence resulting in injury to, 
sufficiency, 8 518, p. 347 

Pedestrians, negligence in operation of vehicle 
Injuring, establishment by, 8 518, p. 310 
Proximate cause of injury, proof by, 8 519, p. 357 
Scope of employment, proof that driver of vehicle 
causing injury was acting within, 8 517, p. 288 
Speed, 

Instructions to jury in actions for injuries 
from operation, 8 555, p. 647 
Negligence, vehicle injuring pedestrian, 8 518, 
p. 315 

Sufficiency to establish negligence, 8 518, 
p. 306 

Status of injured person, establishment by, 8 
517, p. 275 


Circumstantial evidence—Continued 

Transporting stolen vehicle in Interstate com¬ 
merce, establishment of offense, 8 706 
Cities. Municipalities, generally, post 
Citizenship, public service vehicles, municipal re¬ 
strictions in respect of operators, 8 82, p. 263 
City hospital, negligence in operation of city vehicle 
in connection with, liability, 8 441. P- m3. n. 14 
Civil conduct, speed regulation as rule of, | 29, p. 148 
Claims, 

Damages as result of negligent operation, plead¬ 
ing, 8 504 

Injuries from defects or obstructions in high¬ 
ways, 

Conditions precedent to action for, 8 215 
Evidence as to giving of notice, 8 225, p. 572 
Pleading, 8 220, p. 562 
Lien, garage keepers or repairmen, 8 753 
Class legislation, public service vehicles, regulations 
pertaining to, 8 44, p. 189 
Classification, 

License fees and taxes, post 
Public service vehicles, 

Bond or security, 8 111, p. 400 
Licensing purposes, 8 80, p. 256 
Power of public board or commission, 8 45, 
p. 198, n. 66 

Regulatory purposes, § 14, p. 125 
Clear view ahead, 

Assured clear distance ahead, ante 
Overtaking vehicle, § 326, p. 755 
Stopping within, possibility of, 8 293, p. 692 
Clearance lights, 

Instructions to jury respecting, actions for in¬ 
juries from operation, § 553 
Loaded vehicles, excessive width, § 348 
Negligence with respect to, jury question, 8 526, 
p. 427, n. 33 

Proximate cause of injury, defect in connection 
with, 8 263, p. 644 

Purpose of statute requiring, 8 263, p. 641, n. 49 
Clearance space, meeting other vehicles, duty to al¬ 
low, § 310 

Climatic conditions, lookout, duty to maintain as af¬ 
fected § 284, p. 664 
Closed roads, 

Crossings or intersections, duties of drivers at, 
8 351, p. 835 

Defects or obstructions, liability of contractor 
working on closed ways for injuries to ve¬ 
hicle or occupants, 8 203, p. 549 
Lookout for travelers on, § 284, p. 663, n. 2 
Warning, liability for injury to vehicle or oc¬ 
cupants as affected, 8 189 
Closely builtup portions, speed regulations, construc¬ 
tion of phrase, 8 29, p. 147 
Clothing, death or personal injury actions, admis¬ 
sibility in evidence of clothing worn by person 
injured, 8 516, p. 255 
Clutch, 

Defined, 8 8, p. 116 

Starting engine without disengaging, negligence, 
8 300, p. 707 
Coaster wagon, 

Injuries to child on, negligence, jury question, 
8 526, p. 486, n. 77 

Pedestrian, boy riding wagon as, | 382, n. 50 


960 



INDEX TO MOTOR VEHICLES 


Coasting, 

Care required to avoid injury, § 393; § 896, 
p. 974 

Closing streets for, g SI, n. 62 
Contributory negligence, § 485, p. 85 
Jury question, § 527, p. 589 
Last clear chance, evidence in actions involving, 

§ 520, p. 393 
Negligence, § 296 

Evidence, § 518, p. 318 

Proximate cause of injury, contributory negli¬ 
gence, jury question, § 522, p. 410 
C.O.D. shipments, public sendee vehicles, bond or 
security as covering, § 115, p. 416 
Collateral attack, public service vehicles, 

Order granting certificate of convenience and 
necessity, 8 92, p. 317 

Order granting or refusing license or permit, 
§ 103, p. 382 

Collection, license fees and taxes, § 142, pp. 401-405 
Collusion, guest and driver, defrauding insurance 
companies, § 399(3), p. 990 

Colored people, public service vehicles, refusal to 
carry as ground for denial of certificate of con¬ 
venience and necessity, § 00, p. 295 
Commerce. Interstate commerce, generally, post 
Commercial ear, defined, § 8, p. 110 
Commercial districts, garages, nuisance, § 720 
Commissions, 

License fees and taxes, collecting officer, § 145 
Public service commissions, generally, post 
Common carriers, 

Public service vehicles, generally, post 
Taxicabs, generally, post 
Common enterprise. 

Jury question, actions for injuries from ope ration, 
§ 525 

Parent and child, liability of parent for negligence 
of child while engaged in, § 445 
Common interest, guests, status as affected, { 399(5), 
p. 1014 
Common law, 

Care required in operation of vehicle under, § 
247, p. 004 

Guests, statute relieving of liability under, § 
399(3), p. 992 

Injuries from operation, recovery in common 
law action, § 494 

Liens, garage keepers or repairmen, § 744 
Operation of vehicle's as determined according 
to precedents of, 8 11 
Right of way, intersection, § 362, p. 874 
Common practice, contributory negligence, admissi¬ 
bility on question of, § 51G, p. 254 
Common route, public service vehicles, certificate of 
convenience and necessity, 8 90, p. 297 
Community property, 

Consent to use of vehicle owned as, liability for 
negligence in operation, § 442, p. 1137 
Family purpose doctrine as applicable to car 
owned by matrimonial community, § 433, p. 
1071 

Injuries from operation of vehicle by wife, pre¬ 
sumptions, § 511(6), p. 235 
Negligence of wife operating vehicle owned by 
community, liability, 8 434, p. 1081 
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Comparative care, 

Operation of vehicle, 8 247, p. 609 
Pedestrian and motorist, 8 385 
Comparative negligence, 

Injuries from defects or obstructions in high¬ 
ways, § 211 

Liability for injuries, 8 456 
Questions of law and fact, actions for injuries 
from operation, 8 929 
Compass direction, intersections, 

Left turn under regulations fixing right of way 
according to, § 366, p. 902 
Right of way determined by, 8 362, p. 8G8 
Compensation, 

Garage keepers, storage of vehicles, 8 725 
Public service vehicles, transportation for com¬ 
pensation as primary test, 8 46, p. 207 
Renting or hiring of vehicles, 8 761 
Repairs and repairmen, post 
Competency of operator. Operators, post 
Competing carriers, public service vehicles, certificate 
of convenience and necessity, 8 87 
Complaint, 

Declaration, petition or complaint, generally, post 
Indictments, informations or complaints, general¬ 
ly, post 

Completeness, instructions to jury in actions for in¬ 
juries from operation, 8 530, p. 598 
Compulsory insurance, license and registration, § 110, 
p. 393 

Conclusions, pleading, actions for injuries from op¬ 
eration, § 505, p. 175 
Conclusiveness, public service vehicles, 

Order granting certificate of convenience and 
necessity, § 92, p. 316 

Order granting license or permit, § 103, p. 382 

Concurrent jurisdiction, injuries from operation, ac¬ 
tions for, § 498, p. 140 
Concurrent negligence, 

Collision, liability for injuries to occupant, 8 397 
Defects or obstructions in highways, liability for 
injuries resulting, § 175 
Jury question, § 227, p. 587 
Injuries from operation, 

Defense of, § 427, p. 1045 
Liability in case of, 8 254 
Intersections, liability for injuries caused by, 8 
360, p. 917 

Joinder of parties in actions for damages, § 500, 
P. 145 

Jury question, action for injuries from opera¬ 
tion, 8 522, p. 405 
Joint or several liability, 8 925 
Last clear chance doctrine, 8 493(2) 

Liability for injuiies resulting, 8 456 
Pleading in action for injuries from operation, 
proximate cause, § 505, p. 181 
Presumption, § 512, p. 237 
Proximate cause of injury, jury question, 8 922, 
p. 405 

Concurrent regulations, operation of vehicles, 8 23 
Condition of roadway, speed, consideration in de¬ 
termining reasonableness, § 291 
Condition of vehicle, 

Contributory negligence in respect of, jury ques¬ 
tion, 8 927, p. 529 
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Condition of vehicle—Continued 

Damaged condition after accident or collision, ad¬ 
missibility of evidence, $ 516, p. 252 
Negligence in respect of, jury question, | 526, 
p. 426 

Conditional sales, 

Certificate of ownership issued to vendor, effect 
of, | 42, p. 179 

Certificate of title, fi 40, p. 165, n. 59 

Forfeiture of contract without furnishing 
8.41, p. 176 

Transfer as essential, $ 41, p. 170, n. 18 
Filing of contract, priority of lien as affected, 
8 754, p. 903 

Garage keeper's lien, priority, § 754, p. 901 
Injury from operation of vehicle, buyer’s right 
of action, f 500, p. 144 
License fees and taxes, 

Attachment of interest of conditional vendee 
under execution for tax, § 142, p. 464 
Priority of lien, 8 142, p. 463 
Lien, 

Garage keeper or repairman, 8 740, p. 891 
Dealer’s right to, 8 745 
Priority, 8 754, p. 901 

Negligent operation of vehicle by another with 
permission, liability in respect of, § 442, p. 
1127 

Notice, 8 40, p. 166 

Registration in name of conditional seller, 
8 119, n. 18 

Possession by assignee after default, criminal 
liability for taking, 8 692 
Possession under contract, ownership as respects 
liability for injuries as result of operation 
of vehicle, 8 428, p. 1053 

Purchaser from buyer in possession, noncom¬ 
pliance with statutes as affecting right, § 41, 
p. 171 

Record, § 40, p. 167, n. 89 

Priority of lien as affected, 8 754, p. 903 
Registration in name of, 

Buyer or seller, 8 77 
Conditional vendor, 8 126 
Repairman's lien, 8 746, p. 891 
Repairs, liability of seller for repairs ordered 
by buyer or assignee, 8 728 
Statutory provisions, 8 40, p. 161, n. 89 
Surrender of certificate of ownership, penalty for 
failure, 8 42, p. 181 

Transfer of interest of conditional seller, statutes 
regulating sales as applying, 8 40, p. 162 

Conditions, 

Filling stations, permit granted on, 8 776, p. 935 
Public service vehicles, grant of certificate of 
convenience and necessity on, 8 00, p. 294 
Conditions precedent, 

Actions for injuries from operation, 8 405 
Injuries from defects or obstructions in high¬ 
ways, actions for, 88 214, 215 
Public service vehicles, 

Certificate of convenience and necessity, 8 02, 
p. 304 

Review of order in proceeding to procure 
certificate of convenience and necessity, 
| 92, p. 820 


Conditions then existing, state regulations, construc¬ 
tion of phrase, 8 29, p. 147 
Conduct prior to collision, evidence, 8 616, p. 248 
Conductors, street cars, 

Care required to avoid Injury from collision, 8 
483 

Contributory negligence in collecting fares on 
running board, 8 483 
Conflict of laws, 

Conditional sales contract, filing, priority of lien, 
§ 754, p. 904 

Injuries from operation of vehicles, 8 259 
Actions for, 8 496 

Liability of dealer for injuries caused by defects 
in car, § 165, p. 503 
Sale of vehicle, 8 41, p. 177 
Conflicting evidence, 

Contributory negligence, jury question, 8 622, p. 
412, § 527, p. 525 

Identity, actions for injuries from operation, 
jury question, 8 623 

Injuries from defects or obstructions in high¬ 
ways, jury question, 8 227, p. 575 
Jury question, action for injuries from opera¬ 
tion, § 521, p. 304 

Last clear chance, jury question, 8 628, p. 592 
Negligence in operation of vehicle, jury question, 
8 520, p. 422 

Ownership, jury question in action for Injuries 
from operation, § 524 

Proximate cause of injury from operation of 
vehicle, jury question, 8 622, p. 397 

Conflicting findings, actions for injuries from opera¬ 
tion, g 558, p. 658 
Conflicting regulations, 

Operation of vehicle, 8 23 
Speed, 8 29, p. 150 

Confusing Instructions, actions for Injuries from 
operation, § 530, p. 508 
Contributory negligence, § 533 
Crossing vehicles, 8 548, p. 631 
Disabled persons, 8 541 
Following vehicles, § 549 
Guests, § 543, p. 625 

Injuries to child or person under disability, 8 541 
Last clear chance doctrine, 8 534, p. 605 
Meeting vehicles, 8 647 
Negligence, § 532 

Occupants of vehicle, 8 643, p. 625 
Overtaking or passing, § 549 
Passengers, 8 543, p. 625 
Pedestrians, 8 542, p. 620 
Proximate cause, 8 538, p. 614 
Speed and control, § 555, p. C44 
Sudden peril or danger, 8 635 
Unavoidable accident, 8 638, p. 615 
Vehicles at rest or unattended, 8 650 
Wanton or willful conduct, 8 637 

Congested areas, 

Control of vehicle In, 8 293, p. 097 
Local speed regulations, conflict with state law, 
8 29, p. 151, n. 45 

Consent, 

Accessories, criminal liability for taking vehicle 
without consent, | 700 
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Consent—Continued 

Criminal liability for taking and using vehicle 
without, || 091-699, pp. 837-844 
Admissibility of evidence in prosecution for, 
I 694 

Aiders and abettors, § 692 
Appeal and error, g 699 
Asportation as essential element, | 691, p. 838 
Bailee, § 692 
Burden of proof, g 694 
Chauffeurs, | 692 
Circumstantial evidence, § 694 
Complaint in prosecution for, § 693 
Direction of verdict in prosecution for, | 695 
Driving as essential element, g 691, p. 838 
Elements of offense, § 691, p. 837 
Evidence, | 694 
Felonies, § 691, p. 837 
Findings in prosecution for, § 697 
Grade of offense, § 001, p. 837 
Grand larceny, § 691, p. 838 
Guests, § 691, p. 839 
Implied consent, § 691, p. 838 
Indictment or information, § 693 
Instructions in prosecution for, § 696 
Intent, § 691, p. 839 
Evidence, § 694 

Issues in prosecution for, § 693 
Judgment in prosecution for, g 698 
Jury question, g 695 

Knowledge, riding in vehicle with knowledge 
of unlawful taking, g 691, p. 839 
Larceny distinguished, g 601, p. 839 
Misdemeanors, § 001, p. 837 
Nonconsent as essential element, g 691, p. 838 
Operation on street or highway as element 
of offense, g 691, p. 837 
Passengers, g 691, p. 838 
Persons liable, § 692 
Presumptions, g 694 
Appeal, § 699 

Proof in prosecution for, g 693 
Punishment, g 698 

Questions of law and fact in prosecution 
for, g 695 

Review of conviction, g 699 
Riding with knowledge of unlawful taking, 
g 091, p. 839 

Sentence on conviction for, g 698 
Servants, g 692 

Variance in prosecution for, g 693 
Verdict in prosecution for, g 697 
Willfulness or wantonness, g 091, p. 839 

Evidence in actions for injuries, g 516, p. 264; g 
517, p. 292 

Family purpose doctrine, 

Application as dependent on consent, g 433, 
p. 1074 

Liability for acts of third person operating 
vehicle by permission, | 432; g 433, p. 
1072 

Filling stations, adjoining property owners, g 776, 
p. 937 
Guests, 

Criminal liability for taking and using ve¬ 
hicle without, § 691, p. 839 


Consent—Continued 
Guests—Continued 

Liability of owner for negligence in opera¬ 
tion with consent, g 442, p. 1137 
Liens, garage keepers or repairmen, g 746, pp. 
889-892 

Member of family, liability of owner for negli¬ 
gent acts of, g 432; g 433, p. 1072 
Operation, g 428, p. 1050 

Agent or servant, presumption, g 511(6), p. 
228 

Evidence in actions for injuries, g 516, p. 
264; g 517, p. 293 

Burden of proof as respects liability for 
injuries caused by operation, g 511 

(6), p. 226 

Presumptions, g 511(5), p. 220; g 511(0), 

p. 228 

Jury question, actions for injuries resulting, 
§ 521, p. 396; g 526, p. 520 
Lien for damages for injuries from operation 
as dependent on, g 561 

Limitation on authority, evidence as to, g 
516, p. 267 

Limited or restricted consent, g 442, p. 1131 
Relationship of parties as affecting liability, 
§ 442, p. 1134 

Statutory liability of owner, g 442, pp. 1123, 
1124, 1129 

Third person driving vehicle with permittee's 
consent, liability of owner, g 442, p. 1132 
Public service vehicles, 

Certificate of convenience and necessity to 
accord with, g 92, p. 308 
Municipalities, g 99 
Servant, 

Driving own vehicle, liability of master for 
negligence In operation, g 453, p. 1159 
Permitting another to operate vehicle, lia¬ 
bility of owner for negligence, g 436, p. 
1087 

Statutory provisions, 

Accessories, offenses, taking without consent 
of owner, g 700 

Agent operating vehicle with consent, lia¬ 
bility of owner, g 442, p. 1136 
Liability for negligence in operation of ve¬ 
hicle by another with consent, g 442, pp. 
1123-1125, 1129, 1135, 1130 
Ownership, element of liability under con¬ 
sent statutes, g 442, p. 1125 
Servant operating vehicle with consent, lia- 
bility*of owner, § 442, p. 1135 
Taking and using vehicle without, offense, g 
691, p. 837; g 700 

Vehicle operated without consent of owner, lia¬ 
bility for injuries resulting, g 428, p. 1050 
Consistency, verdict or findings in actions for in¬ 
juries from operation, g 558, p. 657 
Consolidation, 

Certificates of convenience and necessity, public 
service vehicles, g 96, p. 355 
Public service vehicles, application for certificate 
of convenience and necessity, g 92, p. 309 
Constables, liability for injuries as result of opera¬ 
tion of vehicle, g 426, n. 58 
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Constitutional provisions, 

License and registration, § 02 
Operation subject to restrictions imposed, f 14, 
p. 124 

Public service vehicles, 

Regulation of operation, § 45, p. 198 
Special license or permit, § 80, p. 254 
Municipality, § 81, p. 258 
Regulation and control, g 16 

Constructing highways, care required to avoid injury 
to persons engaged in, § 391 
Construction, 

Certificate of title, § 42, p. 179 
Public service vehicles, regulations pertaining to, 
§ 44, p. 186 

Regulation and control, statutes, etc., regulating, 
§ 20 

Statutory provisions, liability of owner for neg¬ 
ligence of another driving vehicle, § 442, p. 
1124 

Verdict or findings in actions for injuries from 
operation, g 558, p. 655 

Constructive notice, defects and obstructions in high¬ 
ways, liability for injuries to vehicles or occu¬ 
pants, g 194 

Constructive service, process in actions against non¬ 
resident, § 502, pp. 149-106 
Address for mailing, § 502, p. 104 
Affidavit of compliance with statute, g 502, p. 165 
Completion of service, § 502, p. 102 
Courts of limited jurisdiction, § 502, p. 100 
Form of process, g 502, p. 101 
Last known address, § 502, p. 104 
Mail, g 502, p. 102 
Mode of service, § 502, p. 161 
Motor carriers, § 502, p. 154 
Notice to nonresident, g 502, p. 102 
Ownership of vehicle, g 502, p. 159 
Personal representative, g 502, p. 159 
Persons subject to, § 502, p. 150 
Place of accident as affecting right, § 502, p. 155 
Proceedings to vacate, § 502, p. 105 
Purpose of statute authorizing, g 502, p. 152 
Refusal to accept, § 502, p. 105 
Registered mail, g 502, p. 102 
Residence of plaintiff as affecting right, $ 502, 
p. 155 

Return receipt when served by registered mail, 
g 502, p. 164 
Time, § 502, p. 103 

Nonresidence, g 502, p. 161 

Contempt, public service vehicles, operation in viola¬ 
tion of injunction, § 95, p. 348 
Contiguous municipalities, public service vehicles, 
certificate to operate within limits of, § 80, p. 281 
Contiguous premises, highways, cure to avoid injury 
to persons on, g 349, p. 818 
Continuing liability, public service vehicles, bond or 
security, g 116, p. 418 

Continuous carriage, private contract carriers, regu¬ 
lation of, § 47, p. 214 
Contract carriers, 

Addition of shippers, g 52, p. 226 
Bond or security, g 111, p. 401 
Certificate of public convenience and necessity, g 
90, p. 291; | 94, p. 338 


Contract carriers—Continued 

License and registration, g 80, p. 257 
Construction and effect, g 120 
Determination of convenience and necessity,, 
g 102 

Exemption, g 94, p. 345 
Operation without procuring, g 133 
Refusal, § 100 

Transporting property without, g 134, p. 442 
Permit. License and registration, generally, ante 
this head 

Rates or charges, g 54, p. 233 
Regulation as applying to, g 47, p. 212 
Weight of vehicles, applicability of statutory reg¬ 
ulations, g 685, n. 09 

Contracts, 

Garage keepers, 

Lien created by, g 743 
Storage of vehicles, g 724 
Guests, relationship as requiring, g 399(5), p. 
1010 

Injuries from defects or obstructions in high¬ 
ways, basis of liability, § 205 
Public service vehicles, § 57 

Limiting or enlarging liability on bond or 
security, § 110, p. 417 

Rogistration of vehicle or issuance of license for 
operation, § 119 

Repairs, recovery for service as dependent on, § 
728 

Sale of vehicle, statutory regulations, g 40, p. 
102 

Contractors, defects or obstructions in highways, 
liability for injuries to vehicles or occupants 
caused by, § 203, pp. 547-550; § 205 
ContiJbutory negligence, §§ 450-493(5), pp. 11-133 
Admissibility of evidence, § 515 
Affirmative defense, burden of proof, | 512, p. 
237 

Aged or infirm persons, g 484 
Aged pedestrians, Jury question, § 527, p. 586 
Alighting from street car or other vehicle, g§ 
477-482, pp. 72-79 
Jury question, g 527, p. 584 
Lookout, § 481 

Reliance on care of motorist, g 482 
Amount of care required, persons under disabil¬ 
ity, § 484 
Animals, 

Persons in charge of on highways, § 407 
Jury questions, g 527, p. 570 
Recovery for injuries caused by as affected, 
g 505, p. 072 

Anticipation of extraordinary hazards, g 458 
Assault and battery, defense to prosecution, g 
507, p. 691 

Assumption of risk distinguished, $ 486, p. 96 
Assured clear distance ahead, ability to stop 
within, jury question, g 527, p. 532, n. 66 
Backing, ante 
Bicyclists, g 464, pp. 19-23 

Jury question, g 522, p. 413; g 527, p. 568 
Proximate cause, evidence, g 520, p. 388 
Blind persons, g 484 

Jury question, g 527, p. 586 
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Contributory negligence—Continued 

Boarding or alighting from street car or other 
vehicle, §§ 477-482, pp. 72-79 
Jury question, § 527, p. 584 
lookout, f 481 

Reliance on care of motorist, § 482 
Brakes, 

Bicyclist, g 404, p. 21 

Driving with defective brakes, evidence, § 
520, p. 379 

Jury question, § 527, p. 529, n. 40, 

Bridge tenders, jury question, § 527, p. 583, n. 95 
Burden of proof, § 512, pp. 235 -242 

Instructions to jury in actions for injuries 
from operation, § 557 
Care required to avoid injury, § 457 
Aged or infirm persons, § 484 
Boarding or alighting from street car or 
other vehicle, § 477 
Evidence, admissibility, § 515 
Infants, $ 485, p. 83 

Last elcar chance doctrine, §§ 493(2), 493(5) 
Passengers or guests, § 480, p. 87 
Pedestrians, post 
Persons under disability, § 484 
Persons working on or in highway, g 47(S, 
pp. 09-72 

Pleading in action for injuries resulting 
from operation, § 505, p. 109 
Police or traffic officers while performing 
duties in street, g 475 
Presumptions, § 511(1) 

Wailing in street for street cur or other 
vehicle, § 47!) 

Children, g 485, pp. 82-87 

Circumstantial evidence, establishment by, § 520, 
p. 308 

Cousting in street or oil highway, § 485, p. 85 
Jury question, § 527, p. 589 
Proximate cause of injury, jury question, § 
522, p. 410 

Comparative negligence doctrine as affecting, § 
450 

Condition of vehicle, jury question, § 527, p. 529 
Conductor of street ear collecting fares on run¬ 
ning board, g 483 

Conflicting evidence, jury question, $ 522, p. 412 
Control of vehicle, 

Bicyclist, § 404, p. 21 

Failure to have under control, evidence, § 
520, pp. 379, 381 
Jury question, g 527, p. 534 
Counterclaim, § 450 

Criminal prosecution, defense of, § 588 
Cross-complaint, pleading in action for injuries 
from operation of vehicles, § 500 
Crossings or intersections, post 
Custom or common practice, admissibility on 
question of, g 510, p. 254 
Danger incurred to save life or property, g 457 
Deaf persons, g 484 

Jury question, § 527, p. 586 
Defects or obstructions in highways, occupant or 
guest contributory negligent, g 212 
Defense, burden of proof, g 512, p. 237 
Degree of care required, g 457 

Persons under disability, g 484 


Contributory negligence—Continued 

Direction of verdict, actions for injuries from 
operation, g 521, p. 395 

Disability, care required of persons under, g 484 
Disabled vehicles, persons assisting in movement, 
g 476, p. 71 

Discovery of danger, duty in respect of, g 458 
Dogs, releasing from leash on street, g 467 
Double parking, jury question, g 527, p. 533, n. 70 
Elements of, §§ 457-471, pp. 12-16 
Emergency, post 

Equipment, jury question, g 527, p. 529 
Error in judgment in emergency, § 460, n. 27 
Evidence, 

Admissibility, § 508, p. 190; § 515 

Weight and sufficiency, § 520, pp. 367-393 
Failure to discover obvious danger, g 458 
Flares, parked vehicles jury question, g 527, p. 
533 

Following vehicles, 

Bicyclist, § 464, p. 21 
Jury question, § 527, p. 536 
Freedom from, burden of proof, g 512, p. 241 
Frightening animals, g 405 
Horseback riders, g 46G 
Jnry question, § 527, p. 569 
General Issue*, admissibility of evidence under 
plea of, § 508, p. 190 
Guests, post 
Homicide, 

Defense to prosecution for, g 663 
Evidence in prosecution for, g 666, p. 796 
Instructions to jury on, g 608, p. 807 
Jury question, g 667, p. 802 
Horn, failing to sound, 

Evidence, § 520. p. 379 

Pioximatc cause of injury, evidence g 520, p. 
391 

Horseback riders, § 406 

Jury question, § 527, p. 570 
Horse drawn vehicles, drivers or occupants, § 465 
Jury questions, § 522, p. 413; g 527, p. 569 
Liability for injuries caused by, g 566 
Incompcteucy of driver, jury question, g 527, p. 
529 

Infants, post 
Injuries by animals, 

Burden of proof, g 565, p. 074 
Jury question in actions for, g 565, p. 676 
Injuries by vehicle other tliun motor vehicle, 
jury question, § 569 

Injuries from defects or obstructions in high¬ 
ways, generally, post 
Injuries from operation, generally, post 
Instructions to Jury, actions for injuries from 
operation, § 533 

Injury avoidable notwithstanding, g 534, pp. 
603-007 
Intersections, 

Jury question, g 527, p. 542 
Liability for injuries at, g 369, p. 916 
Proximate cause of injury, evidence, f 520; 
p. 389 

Intoxicated persons, g 484 

Admissibility of evidence as to use of, g 51& 
p. 250 
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Contributory negligence—Continued 
Intoxicated persona—Continued 

Driving while intoxicated, evidence, § 520, 
p. 378 

Proximate cause of injury, g 520, p. 389 
Jaywalking, 

Jury question, § 527, p. 577 
Presumptions, | 512, p. 230, n. 5 
Jumping from vehicle, S 460, n. 26 
Jury question, actions for injuries from opera¬ 
tion of vehicle, § 522, p. 412; § 527, pp. 
525-591 

Last clear chance, generally, post 
Law of the road, nonobservance, § 208, p. 650 
Law questions, action for injuries from opera¬ 
tion, § 522, p. 413; S 527, pp. 525-591 
Leading vehicle, jury question, § 527, p. 538 
Left hand side of road, post 
Left turn, jury question, g 527, p. 538 
Passing vehicle making, § 527, p. 537 
Lights, post 

Loading or unloading, persons engaged in, § 468, 
p. 29 

Loan of vehicle, liability for injuries resulting, 
g 462, p. 18 
Lookout, post 

Master and servant relationship, § 462, p. 18 
Meeting, post 
Motorcycles, post 

Moving vehicle, person alighting from, § 480 
Negativing, pleading in action for injuries from 
operation, g 505, p. 182 
Obstructed view, post 

Operator of vehicle occupied by plaintiff, g 
522, p. 417 

Operators, jury question, g 527, p. 527 
Ordinances, violation of, § 461 
Ordinary care for own safety required, g 457 
Overcrowding, $ 342 

Proximate cause of injury, jury question, g 
522, p. 415 

Owners or operators, § 402, pp. 16-19 
Parents of child struck by vehicle, 

Jury question, § 527, p. 591 
Becovery for injuries as precluded, g 485, p. 
87 

Parked vehicles. Standing or parked vehicles, 
generally, post 
Passengers, post 
Passing and overtaking, post 
Pedestrians, post 

Persons or property not on highway, actions for 
injuries to, § 527, p. 526 
Persons working on or in highway, g 476, pp. 
69-72 

Jury question, g 527, p. 582 
Physical condition, admissibility of evidence on 
question of, g 516, p. 249 
Physically disabled persons, g 484 
Platforms, persons riding on, g 490, p. 114 
Playing on highway, children, g 485, p. 85 
Pleading, 

Action for injuries from operation of vehicle, 
g 506 

Admission by, g 508, p. 187, n. 65 
Instructions conforming to in actions for 
injuries from operation, g 533 


Contributory negligence—Continued 
Police officers, g 475 

Jury question, g 527, p. 584 
Position on highway, ante 

Preponderance of evidence, proof of, g 520, p. 367 
Presumptions, g 512, pp. 235-242 
Instructions to jury, g 557 
Principal and agent relationship, g 462, p. 18 
Private premises, post 
Projecting articles, injuries caused by, g 348 
Proximate cause, post 

Questions of law and fact, actions for Injuries 
from operation, g 522, p. 412 
Paces or tests on highways, spectator injured, g 
575 

Railroad cars, occupants or operators injured In 
collision with vehicle, g 527, p. 527 
Rear-end collisions, proximate cause of injury, 
evidence, g 520, p. 391 

Rebuttal, presumption of due care, g 520, p. 369 
Reckless driving, evidence, g 520, p. 378 

Proximate cause of injury, g 520, p. 390 
Recovery for injuries as barred, § 456 
Reliance on care of person causing injury, g 459 
Bicyclist, § 464, p. 22 

Boarding or ulighting from street car or 
other vehicles, § 482 
Infants, § 485, p. 85 
Passengers or guests, § 487, pp. 97-100 
Pedestrians, § 468, p. 31 

Crossing street or highway, § 471, p. 61 
At Intersection, § 470, p. 51 
With favorable traffic signal, g 470, 
p. 59 

Sidewalks, g 473 

Standing or sitting in highway, g 472, p. 
60 

Walking along highway, § 469, p. 35 
Repairing vehicles on highway, person engaged 
in, § 476, p. 71 

Repairmen, personal Injuries suffered by, g 741 
Defense of, § 739, p. 886 
Right of way, post 

Right turn, jury question, g 527, p. 538 
Road inspectors, jury question, g 527, p. 583, n. 95 
Roller skating in street, jury question, g 527, p. 
589 

Rules of the road, 

Animals on highway, g 467 
Assumption that others will conform to, g 459 
Bicyclist, g 464, p. 22 
Violation, burden of proof, g 512, p. 236 
Runaway animals, liability for injuries caused 
by, g 565, p. 672 

Running board, persons riding on, g 490, p. 114 
Scintilla of evidence, g 520, p. 368 
Signals, post 

Skidding, jury question, g 527, p. 534 
Slowing down, post 

Spectators, races and tests on tracks or speed¬ 
ways, g 582 
Speed, post 

Stalled vehicles, proximate cause of injury, jury 
question, g 522, p. 416 
Standing or parked vehicles, post 
Starting, g 304 

Statutory provisions, violation, g 461 
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Contributory negligence—Continued 
Stopping, post 
Street cars, post 

Sudden confrontation with imminent peril or 
danger, fi 460 

Time available, consideration, § 460 
Towing and towed vehicles, § 340 

Person adjusting tow rope, § 476, p. 72 
Proximate cause of injury, jury question, § 
522, p. 415 

Tracks and speedways, races and tests on, §g 
581-584 

Traffic officers while performing duty in street, 
8 475 

Jury question, § 527, p. 584 
Traffic signals, disobedience, 

Evidence, § 520, pp. 378, 381 
Jury question, 8 527, p. 535 
Turning, § 304 

Bicyclist, § 464, p. 21 
Evidence, { 520, p. 378 
Jury question, § 527, p. 535 
U-turn, jury question, § 527, pp. 538, 545 
Verdict on counterclaim, actions for injuries 
from operation, § 558, p. 655 
Volunteer traffic directors standing in highway, 
§475 

Walking on highway, 

Infants, § 485, p. 85 
Jury question, § 527, p. 573 
Warning signals. Signals, generally, post 
Willful or wanton misconduct, § 456 
Working on highway, negligence of persons work¬ 
ing, § 470, pp. 69-72 
Wrong side of road, driving on, 

Evidence, § 520, p. 378 
Jury question, § 527, p. 535 
Proximate cause, evidence, § 520, p. 389 

Control of vehicle, fig 290-299, pp. 678-707 
Bicycles, 

Care required in respect of children on, fi 
396, p. 973 

Contributory negligence in respect of, fi 464, 
p. 21 

Burden of proof, actions for injuries from op¬ 
eration, fi 511(5), p. 225 
Children on or near street or highway, 

Care required, § 396, p. 967 
Jury question, § 526, p. 485, n. 76 
Congested area, fi 293, p. 697 
Contributory negligence, 

Bicyclist, fi 464, p. 21 

Failure to have under control, evidence, fi 
520, pp. 379, 381 
Jury question, fi 527, p. 534 

Corners or curves, fi 295 
Crossings or intersections, post 
Duty of operator to keep under control, fi 290, 
pp. 678-686 

Evidence, admissibility in actions for injuries 
from operation, fi 516, pp. 253, 264 
Hills or grades, fi 296 

Identity of person in control, evidence as to in 
actions for injuries from operation, | 517, p. 
279 


Control of vehicle—Continued 

Infants, negligence of operator of vehicle In¬ 
juring with respect to control, evidence, f 518, 
p. 320 

Instructions to jury in actions for Injuries from 
operation, fi 555, pp. 643-647 
Intersections, fi 357, p. 847 

Ability to stop when necessary, fi 359, p. 849 
Assumption that others will have cars under 
control, fi 361, p. 861 
Right of way as affected, | 363, p. 879 
Traffic officers and signals as affecting duty, 
fi 360, p. 854 

Meeting other vehicle, fi 308 

Contributory negligence, Jury question, f 527, 
p. 541 

Negligence, evidence, { 518, p. 326 
Motorcycles, contributory negligence in respect 
of, jury question, fi 527, p. 567 
Negligence with respect to, 

Jury question, § 526, p. 427 
Presumptions, fi 511(4), p. 209 
Obstructed view, fi 294, pp. 697-700 
Intersection, fi 357, p. 847 
Owner, criminal responsibility for operation of 
vehicle under control of, fi 590 
Passengers, 

Contributory negligence, § 486, p. 93 
Evidence, fi 518, p. 355 

Passing and overtaking, following driver, f 323, 
p. 747 

Pedestrians, negligence of operator injuring, evi¬ 
dence, § 518, p. 314 

Pleading, actions for injuries from operation, fi 
505, p. 169 

Possibility of stopping within clear distance 
ahead, § 293, p. 692 

Presumptions, actions for injuries from opera¬ 
tion, § 511(5), p. 226 

Proximate cause of injury, lack of control, evi¬ 
dence, § 519, pp. 362, 366 
Speed, generally, post 

Standing or parked cars, passing, fi 338, p. 793 
Stopping, generally, post 

Street cars, vehicles traveling behind, fi 392, p. 
958 

Unavoidable interference with, liability as af¬ 
fected, § 298 

Convenience of family, family purpose doctrine as 
limited to vehicles maintained for, § 433, p. 1069 
Conversion. Trover and conversion, generally, post 
Conviction, evidence, admissibility in civil actions 
for injuries from operation, fi 516, p. 259 
Convicts, license to operate vehicle, fi 154 
Convoys, license and registration, dealers transport¬ 
ing vehicles In, fi 78 
Co-operative associations. 

Certificate of convenience and necessity, exemp¬ 
tion of vehicles, fi 94, p. 347 
Public service vehicles, 

Exception from regulation, fi 46, p. 211 
Regulation as, | 94, p. 338 
Co-owners, 

Consent to operation of vehicle by another, lia¬ 
bility for negligent operation, fi 442, p. 1136 
License and registration, fi 101 
Negligence in operation of vehicle, liability, | 440 
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Go-owners—Continued 

Registration in name of either, § 70 
Corners, 

Control of vehicle when approaching, § 295 
Meeting other vehicles, 

Care required, fi 300 
Negligence, evidence, g 518, p. 325 
Negligence in cutting, jury question, § 520, p. 441 
Parking within certain distance of, § 330, p. 772 
Right hand side of road, keeping to, § 279 
Speed when approaching, § 295 

Negligence, jury question, § 52G, p. 433 
Warning signals, § 288, p. 075 
Coroners, evidence in proceedings before, admissibil¬ 
ity in civil actions for injuries from operation, § 
536, p. 259 

Corporation commissions. Public service commis¬ 
sions, generally, post 
Corporations, 

Constructive service of process, actions against 
nonresidents for injuries arising from opera¬ 
tion of vehicles, § 502, p. 158 
Family purpose doctrine as applicable to vehicle 
owned by, § 433, p. 1071 
Liens, garage keepers or repairmen, § 744 
Operator’s license, right to, § 150 
Public service vehicles, regulations as to owner¬ 
ship and transfer of stock, § 50 
Registration in name of, § 73 
Servants or agents, liability for injuries caused 
by operation of vehicle by, § 435 
Corpus delicti, homicide, prosecution for, § 057, p. 758 
Proof of, § 605 

Sufficiency of evidence as to, § 000, p. 795 
Corrections, certificate of title, § 42, p. 180 
Costs, 

Criminal prosecutions, § 595 
Driving while intoxicated, imprisonment for non¬ 
payment in prosecution for, § 030, p. 75!) 
Injuries from defects or obstructions in high¬ 
ways, actions for, § 232 
Injuries from operation, actions for, § 05!) 

Defects or obstructions in highways causing 
injuries, § 244 
Public service vehicles, 

Appeal from order revoking certificate of 
convenience and necessity, § 96, p. 367 
Security for costs on appeal from order of, 
8 45, p. 203 

Counterclaim. Set-off and counterclaim, generally, 
post 
Counties, 

Injuries from defects or obstructions in high¬ 
ways, liability, § 169 
Statutory provisions, § 170 
License and registration, 

Exemption of vehicles owned by, 8 65 
nonresidents, 8 69 
License fees and taxes, 

Distribution of portion of moneys to, 8 144 
Domicile for purpose of, 8 130, p. 449 
Payment, 8 142, p. 461 
Licenses or permits, power to issue, § 98 
Negligent operation of vehicles owned by, lia¬ 
bility for damages resulting, 8 441, p. 1121 
Zoning, repair shops, 8 719 
Coupe, defined, 8 8» P- 116 


Course of employment Scope of employment gen¬ 
erally, post 

Court of claims, license fees and taxes, jurisdiction 
of claim for excess fees paid under protest, 8 
142, p. 466 

Courts, public service vehicles, 

Review of judgment of lower court on review of 
order granting or denying certificate of con¬ 
venience and necessity, 8 92, p. 331 
Review of order in proceeding for certificate of 
convenience and necessity, 8 92, p. 319 

Cranking, private premises, proximate cause of in¬ 
jury to person cranking for own purposes, § 349, 
p. 818 

Credibility of witnesses, 

Instructions to jury, actions for injuries from 
operation, 8 556, p. 650 
Jury question, 

Action for injuries from operation, 8 521, p. 
394; g 526, p. 422 

Driving while intoxicated, prosecution for, g 
634 

Homicide prosecution, g CG7, p. 800 
Speed, g 526, p. 430 

Chest of bill. Summit of hill, generally, post 

Crimes and offenses, §8 588-714, pp. 684-859 

Accessories, taking without consent of owner, § 
700 

Advertising, violation of regulations, § 714, p. 858 
Alteration of numbers or identification marks, 8 
596 

Altered identification marks, 

Possession of vehicle with, g 688 
Sale of vehicle with, 8 714, p. 859 
Ambulances, exemptions, § 590 
Amplifying device, applicability of ordinance to 
vehicles, § 714, p. 858, n. 15 
Animals, failing to stop on signal of driver of, 
§ 056 

Arrest, 8 593 

Assault and battery, generally, ante 
Assistance, failure to render after accident, § 
G74, p. 820 

Attempts, driving while intoxicated, 8 630 
Bail or deposit, § 593 
Blockading highway, § 684 

Brakes, driving without required brakes, § 640 
Capacity to commit, 8 589 
Carrying person in front of operator, § 606 
Circumstantial evidence, prosecutions for, § 588 
Consent, taking and using vehicle without. Con¬ 
sent, ante 

Contributory negligence of persons injured, de¬ 
fense of, g 588 

Costs in prosecution for, g 595 
Criminal charge arising out of collision, evi¬ 
dence as to in civil action for Injuries from 
operation, § 516, p. 259 
Defaced identification marks, 

Possession of vehicle with, g 688 
Sale of vehicle with, g 714, p. 859 
Defenses, prosecutions for, 8 508 
Driving unlicensed or unregistered vehicle on 
highway, g 607 

Driving while intoxicated. Intoxicating liquor, 
post 
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Grimes and offenses—Continued 

Drugs, driving while under Influence, | 625, pp. 
713-720 

Dyer Act, § 702 

Equipment, violation of regulations, g 714, p. 858 
• Evidence, 

Admissibility in civil actions for injury aris¬ 
ing from operation, g 516, p. 259 
Prosecutions for, § 588 
Exemptions of public vehicles, § 590 
Exhibition of license, 

After accident, failure to comply with law, 
§ 674, p. 820 

On request, failure to exhibit, § 651 
Felonies, generally, post 
Filling stations, 

Failure to pay license tax, § 770, p. 934 
Violation of municipal regulations, § 775, p. 
931 

Fire department vehicles, exemptions, § 590 
Frightening animals, § 656 
Garage keepers, § 722 

Persons dealing with, § 723 
Gas, emission of, § 714, p. 858 
Hanging on to outside or rear of vehicle, § 714, 
p. 859 

Headlights, § G08 

Highways, violation of regulations respecting use, 
g 712 

Hiring of vehicle, § 701, p. 848 
Hit-and-run, § 674, p. 814 
Homicide, generally, post 
Identification marks, 

Alteration, § 590 
Driving without, § 638 

Possession of vehicle with marks altered or 
removed, § 6S8 

Sale of vehicle with marks, destroyed, re¬ 
moved, etc., g 714, p. 859 
Ignorance of law, § 591 

Indictment, information or complaint, generally, 
post 

Infants, permitting operation by, § 687 
Information, 

Failure to furnish after accident, g 074, p. 819 
Identifying driver, failure to give, § 652 
To accused in respect of penalty, etc., § 588 
Injuries from operation while committing offense, 
prox.mate cause, civil liability as dependent 
on, g 252, p. 618 

Inspection, violation of regulations, g 714, p. 858 
Intent, element of, g 591 

Assault and battery, § 597, p. 690 
Homicide, g 657, p. 758; g 658, pp. 768-771 
Lights, g 608 

Manslaughter, g 658, p. 769 
Reckless driving, g 611 
Speed, g 642 

Allegations as to, § 646 

Interstate commerce, transporting stolen vehicle 
in. Interstate commerce, post 
Intoxicating liquor, driving while intoxicated. 

Intoxicating liquors, post 
Jurisdiction of prosecutions for, g 592 
Jury questions, prosecutions for, g 588 
Jury trial, g 588 
Knowledge, element of, g 591 


Grimes and offenses—Continued 

Leasing vehicle, violation of regulations, g 701, 
p. 848 

Leaving scene of accident, generally, post 
License and registration, 

Driving without license, g 639 
Licensing officer, § 97 

Operating unlicensed vehicle on highway, | 
607 

License plates, driving without, g 638 
Lights, driving or using without proper lights, 
§ 608 

Load of vehicle, violation of statute, g 607 
Loitering on streets by vehicles for hire, g 672 
Malice, post 

Malicious mischief, g 673 
Manufacturer’s serial number, alteration, § 596 
Metal-tired vehicles, failure to protect pavement, 
§ 655 

Minor offense, driving while intoxicated, f 625, 
p. 716 

Misdemeanors, generally, post 
Muffler cutout, prosecution for violation of regu¬ 
lations, § 714, p. 858, n. 15 
National Motor Vehicle Theft Act, §§ 702-711, pp. 
818-853 

Neglecting duty after accident, generally, post 
Negligence of driver, responsibility for, § 590 
Noise, violation of regulations, § 714, p. 858 
Number plates, driving without, § 638 
Numbers, alteration of, g 596 
Obstructing highways, § 684 
Operator, responsibility for negligence or wanton¬ 
ness of, § 590 

Operating unlicensed or unregistered vehicle on 
highway, § 607 

Operator’s license, driving without, g 639 
Ordinances, violation of, § 588 
Overloading, § 685 

Parked vehicles. Standing or parked vehicles, 
generally, post 

Parkways, violation of regulations respecting use, 
§ 712 

Parties to offense, § 590 
Passing other vehicles, § 686 
Paved highways, operation of vehicle with pro¬ 
tecting edge, § 655 

Pedestrians, failure to give warning on approach¬ 
ing, § 650 

Permitting operation by unauthorized person, g 
687 

Petty offense, driving while intoxicated, g 625, 
p. 716 

Police cars, exemptions, g 590 
Possession of vehicle with identification murks 
altered or removed, § 087 
Prima facie evidence, prosecutions for, g 588 
Probation, g 594 
Punishment, g 594 

Questions of law and fact in prosecutions for, g 
588 

Reckless driving, post 

Reflectors, failure to equip vehicle with, g 608 
Removal of parts of vehicle without authority, 
g 713 

Removal of parts of vehicle without consent 
of owner, g 713 
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Grimes and offenses—Continued 

Removed identification marks, possession of ve¬ 
hicle with, $ G88 
Renting of vehicle, § 701, p. 848 
Reports, failure to report accident, f 674, p. 819 
Revocation of license, operation of vehicle after, 
|639 

Revocation or suspension of license on convic¬ 
tion, informing accused in respect of, § 588 
Riding on outside or rear end of vehicle, § 714, 
p. 859 

Right hand side of road, failure to keep to, § 654 
Right of way, violation of regulations, § 714, 
p. 856 

Sale without compliance with regulations, § 689 
Second hand dealers, transfer of vehicle without 
compliance with regulations, § 689 
Servant taking and using vehicle without con¬ 
sent, # 692 

Shooting at motor vehicle, § 690 
Smoke, emission of, § 714, p. 858 
Speed, post 

Standing or parked vehicles, post 
Starting, § 714, p. 858 

Statutory provisions, §§ 588, 592, 594; § 609, p. 
698; § 617, p. 706; §$ 625, 640; § 641, p. 744; 
8 650; § 657, pp. 758, 760; § 059, p. 775; § 
672; § 674, pp. 815, 820; §§ 684, 685, 689, 090 ; 
§ 691, p. 837 

Stop signs or signals, violation of regulations with 
respect to, § 714, p. 857 
Stopping, § 714, p. 858 

Failure to stop after accident, § 674, p. 819 
Streets, violation of regulations respecting use, 
8 712 

Taking and using vehicle without consent. Con¬ 
sent, ante 

Tampering with vehicle, § 673 
Traffic signals, violation of regulations, S 714, 
p. 857 

Transfer without compliance with regulations, 
8 689 

Transporting passengers or goods for hire, viola¬ 
tion of law, § 701, pp. 844-847 
Transporting stolen vehicle in interstate com¬ 
merce. Interstate commerce, post 
Turning, § 714, p. 858 

Unauthorized persons, permitting operation by, 
| 687 

Unlawful plates, driving with, § 638 
Warning signals, failure to give, § 653 
Width of vehicle, violation of regulations, § 714, 
p. 858 

Wrongful removal of parts of vehicle, § 713 
Criminal negligence, homicide, jury question, § 667, 
p. 803 

Criminals, police vehicle in pursuit of, exemption from 
traffic regulations, § 375 

Gross-complaint, contributory negligence, pleading in 
action for injuries from operation of vehicle, § 506 
Cross-examination, homicide, prosecution for, S 666, 
p. 780 

Crossing gates, bridges, warning of, § 207 
Crossing watchman, negligence in performing duties, 
liability of employer for injuries resulting, fi 450 
Crossings or intersections, 81 350-370, pp. 824-922 
Ability to stop when approaching, § 359, p. 849 


Crossings or intersections—Continued 

Absence of stop sign, duty to come to stop regard¬ 
less, § 360, p. 858 

Acute angle, highway joining at, | 351, p. 834 
Advance position of disfavored vehicle, crossing 
ahead of favored vehicle, § 363, p. 894 
Aged persons, care required to avoid injury to, 
§ 304 

Alleys, generally, ante 

Amber light, right of way of motorist facing, 
§ 362, p. 874, n. 13 
Ambulances, 

Contributory negligence in collision with, 
jury question, § 527, p. 549 
Right of way, 8 376 
Amount of care required, 8 350, p. 827 
Anticipation, 

Dangers, 8 350, p. 827 
Violation of law by other drivers, 8 360, p. 
860 

Arbitrary exercise of right of way, 8 363, p. 878, 
n. 39 

Area included, § 351, p. 833 

Arterial highways. Through highways, generally, 
post, this head 
Assumptions that, 

Approaching motorist will observe law, § 
361, p. 861 

Others will observe laws and regulations, dis¬ 
favored driver, § 363, p. 898 
Road is unomipied, § 350, p. 827 
Assured safe passage, § 350, p. 826, n. 15 
Automatic traffic lights or signals, obeying, § 
360, p. 854 
Backing, 

Care required, § 302 

Disfavored driver backing car out of way, § 
363, p. 892 

Right of way, § 363, p. 879, n. 43 
Warning, § 354, n. 97 

Barriers, signal on approuchlng barred intersec¬ 
tion, § 354 
Bicyclists,’ 

Contributory negligence, 8 464, p. 22 
Negligence causing injuries to, jury question, 
8 526, p. 477, n. 24 

Blind curve, care required in turning Into inter¬ 
section, § 366, p. 904, n. 34 
Blind persons, 

Care required to avoid injury to, 8 394 
Negligence causing injury to, Jury question, 
§ 52G, p. 488, n. 1 

Blinker lights, warning to drivers, 8 360, p. 856 
Boulevards, 

Left turn, 8 367, p. 914 
Regulations as applying to, 8 352 
Brakes, knowledge of defect as affecting care re¬ 
quired, § 350, p. 820, n. 55 
Care required when approaching or traversing, 
8 350, pp. 824-833 ; 8 363, pp. 889-899 
Caution lights or signals, entering on, 8 360, p. 856 
Cemetery road as public highway as respects 
care required, 8 351, p. 835, n. 22 
Center strip or park, effect of, 8 351, p. 834 
Change in traffic lights during crossing, 8 360, 
p. 854 
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Grossings or intersections—Continued 
Changing course, § 350, p. 829 

Loss of right of way, g 306, p. 900, n. 92 
Character of road as affecting duties of driver, 
| 351, p. 835 

Child injured when crossing street at intersec¬ 
tion, negligence, jury question, g 526, p. 486 
Circumstances at moment of impact as determina¬ 
tive of fault, § 350, p. 827 
Clearance of all visible traffic before entering, g 
350, p. 825 

Closed roads, duties of drivers at, g 351, p. 835 
Collision at, 

Burden of proof in actions for injuries, g 
511(2), p. 197 

Contributory negligence, evidence, g 520, p. 
377 

Proximate cause of injury, § 520, p. 389 
Yielding right of way to avoid, § 3G3, p. 882 
Common-law, right of way, § 362, p. 874 
Compass direction, 

Left turn under regulations fixing right of 
way according to, g 366, p. 902 
Right of way determined by, g 302, p. 868 
Concurrent negligence, liability for injuries re¬ 
sulting, g 369, p. 937 
Contributory negligence, 

Bicyclist, g 464, p. 22 

Disfavored driver entering intersection after 
looking, § 363, p. 898 
Horseback riders, g 46(5 
Horse-drawn vehicles, § 465 
Jury question, g 522, p. 413 
Liability for injuries as affected, § 369, p. 916 
Passing vehicles, jury question, g 527, p. 537 
Pedestrians, g 470, pp. 39-60 
Proximate cause of injury, evidence, § 520, 
p. 389 

Slowing down, § 358 
Speed, jury question, § 527, p. 531 
Control of vehicle at, § 357, p. 847 

Ability to stop when necessary, £ 359, p. 849 
Assumptions, 

Disfavored driver, § 363, p. 898 
Others will have cars under control, g 
361, p. 861 

Disfavored driver, g 363, p. 893 
Liability for injuries as result of failure to 
have under control, g 368, n. 57; § 370, p. 
922 

Negligence, evidence, g 518, p. 334 
Right of way as requiring, § 363, p. 879 
Traffic officers and signals as affecting duty, g 
360, p. 854 

Curb lines as boundaries, g 351 p. 834 
Curtain over window obstructing view when ap¬ 
proaching, negligence, § 350, p. 831, n. 70 
Customary crossing place between intersections, 
care required, g 350, p. 829 
Customs and usages, right of way, g 362, p. 868 
Cutting corners, 

Anticipation, J 361, p. 860 
Left turn, g 867, p. 912 

Dead end highway, stopping, g 359, p. 850, n. 
70 

Deaf persons, care required to avoid injury to, 
g 394 


Crossings or intersections—Continued 
Defined, g 351, pp. 836-836 
Deviation from lane of traffic, g 360, p. 829 
Diagonally crossing, negligence of pedestrian, | 
470, p. 54 

Direction in which to look on approaching or 
entering, g 353, p. 841 

Directions of traffic officer, proceeding accord¬ 
ing to, g 360, pp. 854, 856 
Dirt roads, duties of drivers, g 351, p. 835 
Disfavored driver, 

Right of way, g 363, pp. 889-899 
Turning into, g 366, pp. 900, 904 
Distracting circumstances, excusing contributory 
negligence, g 350, p. 829, n. 55 
Due care, reliance on assumption that others; 

will exercise, g 361, p. 865; g 363, p. 887 
East or west, right of way of vehicles travel¬ 
ing, § 362, p. 868 

Emergencies, liability for acts in, g 368 
Equal rank or dignity, right of way in case of 
intersecting streets of, § 362, p. 867 
Estimate of distances between vehicle and an¬ 
other, g 350, p. 830 

Excessive si>eed as cause of collision, g 357, p. 
47 

Excuses for failure to yield right of way, g 363, 
p. 896 

Extent of care required in approaching or cross¬ 
ing, § 350, p. 827 

Favorable signal light, proceeding on, g 360, p. 
855 

Favored drivers, 

Left turn, g 366, p. 903 
Right of way, § 363, pp. 876-899 
Turning Into, § 366, p. 900 
Yielding right of way to, g 303, p. 891 
Favored highway, right of way, § 362, p. 869 
Fire department vehicles, 

Contributory negligence in collision with, Jury 
question, £ 527, p. 549 
Exemption from traffic regulations, g 372 
Right of way, § 372 
First entry, 

Disfavored vehicle, g 363, p. 884 
Right of way, § 362, p. 871 
Turning into, g 366, p. 900 
Fog, care required in case of, g 350, p. 830, n. 56 
Following vehicles, 

Anticipation that car ahead may stop, g 323, 
p. 751 

Turning, right of way over, g 366, p. 901 
Forfeiture of right of way, § 363, p. 878 
Favored driver, g 363, p. 885 
Funeral procession, proceeding against traffic 
light, § 371 

Gasoline trucks, degree of care to be exercised, 
£ 350, p. 827, n. 27 

Go lights or signals, proceeding on, g 360, p. 854 
Green lights or signals, 

Proceeding on, g 360, p. 854 
Right of way of vehicles facing, g 362, p. 874 
Gross negligence, failure to stop as required by 
ordinance, g 359, p. 851, n. 82 
Guests or occupants, contributory negligence In 
connection with collision, jury question, g 527, 
p. 562 
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Crossings or intersections—Continued 

High degree of care in approaching or traversing, 
§ 350, p. 828 

Horseback riders, contributory negligence, § 466 
Horse-drawn vehicles, contributory negligence, § 
465 

Humanitarian doctrine, liability for injuries bas¬ 
ed on, § 369, p. 917 

Imminent danger of collision, stopping in case of, 
8 359, p. 851 

Importance of highway, right of way as affected, 
§ 302, p. 868 

Inability to stop after looking, negligence, § 353, 
p. 840, n. 69 

Indicating intention to yield right of way, reliance 
on, § 363, p. 885 

Infants, contributory negligence, jury question, 
8 527, p. 588 
Inferior roads, 

Entering main or through highway from, ,§ 
350, p. 832 

Right of way, § 362, p. 8G8 
Infirm persons, care required to avoid injury to, 
8 394 

Instructions to jury in actions for injuries at, 8 
548, p. 031 

Jaywalking, contributory negligence, jury ques¬ 
tion, § 527, p. 577 

Knowledge, lack of as excuse for failure to yield 
right of way, § 303, p. 897 
Lame persons, care required to avoid injury to, 
8 394 

Liane of traffic, deviation from, § 350, p. 829 
Last clear chance, liability for injuries based oil, 
8 369, p. 91G 
Evidence, 8 520, p. 392 
Jury question, 8 528, p. 592 

Lateral lookout, § 353, p. 837 
Law of the road, 

Anticipation that other drivers will violate, 
$ 301, p. 860; § 363, p. 886 
Assumption that othivs will observe, § 301, 
p. 801 

Obsening, 8 350, p. 825 

Leading vehicle, turniug, 8 366, p. 901 
Left hand side of road, 

Lookout for traffic on, § 353, p. 841 

Right of way over vehicles approaching from, 

§ 362, p. 866 

Turning to in emergency, § 356 
Left turn, 

Approach on lane near center, § 367, p. 913 
Assumptions, 8 361, p. 864 

Yielding right of way before making, § 
367, p. 906 

Boulevard with roadway separated by park 
in center, § 867, p. 914 
Collision outside of intersection, § 367, p. 914 
Contributory negligence, jury question, 8 527, 
p. 544 

Cutting corners, 8 367, p. 912 
Disfavored vehicle, | 366, p. 904 
Favored vehicles, 8 366, p. 903 
Local regulations, 8 367, p. 913 
Lookout, 8 367, p. 909 
Meeting vehicles, 8 366, p. 901 


Crossings or intersections—Continued 

Left turn—Continued 
Negligence, 

Evidence, § 518, p. 332 
Jury question, 8 526, p. 441; 8 526, p. 449, 
n. 59 

Neutral ground, 8 367, p. 911 
Pedestrian injured by vehicle making, 8 388, 
p. 950 

Position on highway, § 367, p. 911 
Private premises, turning into, care required, 
8 344, n. 93 

Proximate cause of accident outside of inter¬ 
section, § 367, p. 914 
Rules governing, § 367, p. 907 
Short cut on private property, $ 307, p. 914 
Traffic signals, § 365 
Triangular junction, § 367, p. 914 
Vehicles approaching in opposite directions, 
§ 367, p. 910 

Warnings and signals, § 367, p. 9()9 

Liability for injuries at, §§ 869, 370, pp. 915-922 

Lights, 8 355 

Admissibility of evidence as to in actions for 
injuries from operation, 8 516, p. 258 
Failure to display, 8 350, p. 825, n. 11 
Liability for injuries resulting from driving 
without, § 370, p. 918 
Negligence, evidence, § 51R, p. 333 

Listening for warning signals, § 350, p. 829 

Local regulations, 

Left turn, § 367, p. 913 
Right of way, § 302, p. S75 

Location of vehicles at, moment of impact, 8 350, 
I>. 827 

Lookout, 8 350, p. 829; 8 353, pp. 836-842 
Assumptions as to, § 361, p. 803 
Bicyclist, § 464, p. 22 

Contributory negligence, jury question, § 527, 
pp. 545, 551 

Disfavored driver, § 303, p. 890 
Duty of making observations after stoj>j)ing, 
§ 359, p. 853 

Duty to maintain, § 284, p. 665 
Favored driver, § 303, n. 881 
l,cft turn, § 367, p. 909 
Liability for injuries as result of failure to 
maintain, § 370, p. 921 
Negligence, 

Evidence, 5 518, p. 333 
Jury question, § 526, p. 461 
Passengers injured as result of failure to 
maintain, 8 404, p. 1025 
Pedestrians, § 389, p. 951 

Crossing at intersection, § 470, p. 50 
Turning into intersection, § 367, p. 905 
Traffic officers or signals as alTecting duty, § 
360, p. 854 

Turn by approaching motorist, 8 361, p. SCO 
Turning into, § 367, p. 905 

Loss of right of way, 8 363, p. 878 

Main highways, 

Care required of motorist traveling on, 8 350, 
p. 831. 

Slowing down, 8 358 

Stopping when approaching, 8 359, p. 850 
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Crossings or intersections—Continued 

Meeting of street or highway without crossing, 
§ 351, p. 834 
Meeting vehicles, 

Contributory negligence, jury question, f 527, 
p. 542 

Left turn, § 366, p. 901 
Bight of way, § 362, p. 875 

Misleading actions, § 350, p. 829 
Motorcycles, 

Contributory negligence, jury question, § 527, 
p. 507 

Negligence, jury question, § 526, p. 479, n. 35 
Bight of way, § 375) 

Mutual duty of care, § 350, p. 825 
Nature of, admissibility of evidence as to in ac¬ 
tions for injuries, § 510, p. 260 
Nature of highway, right of way as affected, g 
302, p. 808 
Negligence, 

Anticipation by favored driver, § 303, p. 8S0 
Crossing in path of rapidly approaching ve¬ 
hicle, § 350, p. 820 
Cutting corners, § 307, p. <112 
Entering against red light, § 3G0, p. 857 
Evidence, § 518, p. 327 
Fall u it 1 to. 

Obey stop sign, § 300, p. 858 
Stop, § 359, p 852 
Yield right of way, § 303, p. 895 
Favored driver failing to yield light of way 
to avoid collision, § 303, p. S82 
Jury questions, § 520, p. 455 
Liability for injuries resulting, § 370, p. 919 
Lookout, § 353, 1>. 838 
Slowing down when approaching, § 35S 
Sliced, § 357, p. 840 
Turning into, 8 307, p 004 
Warning of approach, § 354 

Neutral ground, 

Left turn into street having, | 3G6, p. 900; 
§ 307, p. 911 

Bight of way, 8 302, p. S74 
North or south, right of way of vehicles travel¬ 
ing, § 302, p. 808 

Notice, Jack of as excuse for failing to exercise 
care, § 350, p. 826 

Obeying trnilic officers and traffic signals, § 300, 
pp. 853-859 

Obliteration of stop sign, duty to stop regardless, 
§ 3(50, p. 858 

Obscure roads, duties of drivers, § 351, p. 835 
Obstructed view, 

Care required in case of, § 350, p. 830 
Control of vehicle in ease of, § 357, p. 847 
Excuse for failure to yield right of way, § 303, 
p, 896 

Lookout, § 353, p. 837 

Bight of way, 8 363, p. 879, n. 45 

Slowing down, § 358 

Speed, $ 357, p. 845 

Stopping when approaching, § 359, p. 850, n. 

72; 5 359, p. 852 
Warning of approach, § 354 

One-way street, 

Center line, § 351, p. 835, n. 18 


Crossings or Intersections—Continued 

One-way street—Continued 

Driving on left side of center lane, | 356, n. 
12 

Lookout, 8 353, p. 842 

Loss of right of way by traveling in wrong 
direction, § 363, p. 880 

Parking within certain distance of, § 330, p. 772 

Parks, juncture of driveway as intersection, 8 
331, p. 835 

Partially closed roads, duties of drivers at, 8 351, 
p. 835 

Passengers in vehicle approaching, 

Duty of warning driver, g 488, p. 105 
Failure to exercise due cure, liability, 8 404, 
p. 1025 

Passing or overtaking, 8 326, p. 758 
Anticipation of attempt to pass, £ 325 
Contributory negligence, 

Evidence, § 520, p. 382 
Jury question, § 527, p. 537 
Liability for injuries resulting, § 370, p. 919 
Proximate cause of injury, jury question, § 
522, p. 410 

Turning, § 3(50, p. 901 

Path across village common, intersection with 
highway, § 351, p. 830 

Paved roads, right of way, § 302, p. 870 

Pedestrians, 

Avoiding collision with, § 350, p. 824 
Contributory negligence, g 470, pp 39-60 
Admissibility of evidence, g 515 
Crossing to or from street, car or other 
vehicle, g 478 
Evidence, g 520, p. 309 
Jury question, g 527, p. 570 
CrosMiig between, g 389, p. 953 

Lasl dear chance doctrine, § 493(5), n. 20 
Negligence, § 470, p. 43 
Degree of care to avoid injuring, § 389, p. 
952 

Duty to observe, § 353, p. 837 
Green light as warranting assumption inter¬ 
section is clear of, § 300, p. 855, n. 42 
Instructions to jury in actions for injuries 
to, g 512, p. 023 

Last clear eliance doctrine, jury question, 8 
528, p. 594 

Lookout, § 389, p. 951 

Turning into intersection, 8 307, p. 905 
Motorist striking while attempting to puss 
other vehicle, § 383, p. 939, n. 62 
Negligence in operation of vehicle Injuring, 
Evidence, § 518, p. 310 
Jury question, § 520, p. 408 
Right of way, § 388, p. 945 
Speed where pedestrians using, § 357, p. 845 
Turning into intersections, cure of vehicle 
turning, 8 389, p. 954 
Warning, 8 354 

Permissive right of way, favored driver, f 363, 
p. 877, n. 38 

Physically disabled persons, care required to 
avoid injury to, 8 394 

Place, 

Lookout, | 353, p. 839 

Speed limit applying, 8 357, p. 846 
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Crossings or intersections—Continued 
Place—Continued 

Stoppins. f 350. n, 852 
Point of intersection, defined, § 351, p. 833 
Polios cars, 

Assumption as to driving at reasonable rati 
of speed, § 361, p. 861, n. 9 
Contributory negligence in collision with. 

jury question, § 527, p. 549 
Bight of way, § 374 
Position on highway, 

Care required as affected, § 356 
Consideration in determining negligence, g 
363, p. 896 

Left turn, § 367, p. 911 
Bight turn, § 367, p. 907 
Preempting by disfavored driver, § 363, p. 894 
Pre-emptive right of way, favored driver, $ 363 
p. 877, n. 38 

Primary duty in avoiding collision, § 363, p. 
895 

Private ways, regulations as applying to, § 352 
Proceeding in accordance with traffic signals, § 
360, p. 834 

Property line, stopping at pursuant to stop sign, 
§ 360, p. 850 

Proximate cause of injury, 

Jury question, § 522, pp. 398, 402 
Left turn resulting in collision outside of 
intersection, § 307, p. 914 
Liability as affected, § 360, p. 916 
Negligence in respect of, evidence, § 519, 
p. 363 

Public use, duties of drivers as dependent on 
whether roads are open to, § 351, p. 835 
Bailroad crossings, generally, post 
Bange of vision, observation extending to, S 353, 
p. 840 

Bapidly approaching vehicle, crossing in path of, 
§ 350, p. 826 

Bear end collision, regulation of speed to prevent, 
§ 357, p. 845 

Beasonable care in approaching or traversing, § 
350, p. 828 

Beclprocal rights and duties, instructions to jury 
in actions for injuries, § 548, p. 635 
Becognition of right of way, reliance on by 
favored driver, g 363, p. 887 
Bed light or signal, 

Entering against, g 360, p. 857 
Left turn on, g 365 

Negligence in crossing against, jury question, 
§ 526, p. 461 

Seduction of speed. Slowing down, post this 
head 

Belative rights and duties of drivers, g 363, pp. 
876-899 

Beliance on care of other drivers, g 361, pp. 
859-865 

•Disfavored driver, g 363, p. 888 
Favored driver, g 363, p. 885 
Turning into, g 367, p. 906 
Bight hand side of road, 

Assumption that approaching vehicle will re¬ 
main on, g 361, p. 862; g 3G3, p. 886 
Keeping to, g 356 

Lookout for traffic from, g 353, p. 841 


Crossings or Intersections—Continued 
Bight hand side of road—Continued 

Loss of right of way by failure to keep to, 
g 363, p. 880 

Yielding right of way to vehicles approaching 
from, g 362, p. 866 
Bight of way, gg 362-364, pp. 865-899 

Absolute right of favored driver, g 363, p. 
876 

Ambulances, g 376 

Arbitrary exercise of right, g 363, p. 878, n. 
39 

Arterial highways intersecting, g 362, p. 
867 

Balanced conditions, g 363, p. 878 

Common-law rules, g 362, p. 874 

Compass direction as determinative, g 362, 

p. 868 

Construction of statutes and regulations, g 

362, p. 874; g 363, p. 892 
Contributory negligence, jury question, g 527, 

p. 545 

Control of vehicle having, g 363, p, 879 
Crossing ahead of favored vehicle with safety, 
§ 363, p. 893 
Denned, g 362, p. 865 
Disfavored driver, g 363, pp. 889-899 
Exclusive privilege of favored driver, g 363, 
p. 877, n. 38 

Excuses for failure to yield, g 363, p. 896 
Favored driver, § 363, pp. 876-899 
Fire department vehicles, g 372 
First entry, g 362, p. 871 

Turning Into, g 366, p. 900 
Forfeiture, g 363, p, 878 
Igiioiuuce as excuse for failure to yield, g 

363, p. 896 

Importance of highway as affecting, g 362, 

p. 868 

Indicating intention to yield, § 363, p. 885 
Instructions to jury in actions for injuries 
resulting, g 548, p. 634 

Lack of knowledge as excuse for failure to 
yield, g 363, p. 897 

Liability for injuries caused by failure to 
yield, g 370, p. 921 
Local regulations, g 362, p. 875 
Lookout by, 

Disfavored driver, g 363, p. 890 
Favored driver, g 363, p. 881 
Loss of right, g 363, p. 878 
Motorcycles, g 379 

Nature of highway as affecting, g 362, p. 868 
Negligence in, 

Exercising right, jury question, | 526, pk 
460 

Failure to yield, g 363, p v 895 
Evidence, g 518, p, 330 
Proximate cause of injury, jury ques* 
tlon, g 522, pl 409 

Obstructed view, g 303, p. 879, a. 45 

Excuse for failure to yield, g 336, p. 896 
Pedestrians, g 388, p. 945*; g 470, p. 48 
Crossing street between intersections, g 
470, p. 45 

Permissive right of favored driver, | 363, p. 
877, n. 38 
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Crossings or Intersections—Continued 
Right of way—Continued 
Police vehicles, | .374 

Position on highway as determinative of neg¬ 
ligence, § 363, p. 890 

Preempting by disfavored driver, § 363, p. 
894 

Purpose of rules and regulations with respect 
to, § 362, p. 865 

Recognition of, reliance on, § 363, p. 887 
Relative positions or directions of travel, { 

362, p. 860 

Relative rights and duties of drivers, § 363, 
pp. 876-899 

Reliance on care of other drivers, § 363, p. 
885 

Disfavored driver, § 363, p. 898 
Right turn, 8 366, p. 903 
Simultaneous approach, § 364 
Defined, § 363, p. 892, n. 10 
Speed regardless of having, 8 363, p. 879 
Street cars, 8 362, p. 876 
Time, 

Crossing ahead of favored vehicle, 8 363, 
p. 893 

Determination, § 302, p. 867 
Traffic signals, § 362, p. 874 
Turning into, § 366, pp. 899-904 
U-turn, 8 366, p. 903 
Vehicle first entering, § 351, p. 833 
Yielding by. 

Favored driver, § 303, p. 882 
Vehicles turning into, § 366, p. 900 
Right turn, 

Pedestrian injured by vehicle making, § 388, 
p. 950 

Right of way, § 366, p. 903 
Rules governing, § 367, p. 907 
Rules of the road, 

Anticipating violation of, 8 361, p. 860; 8 

363, p. 886 

Assumption that others will observe, 8 301, 

p. 861 

Observing, § 350, p. 825 

School crossing, control of vehicle, § 360, p. 856 
Secondary roads, place of stopping before enter¬ 
ing highway, § 359, p. 853. 

Sidewalks, post 
Signals, 8 354 

Assumptions as to, 8 361, p. 863 
Left turn, § 367, p. 909 

Meeting vehicles, 8 366, p. 902 
Liability for injuries as result of failure 
to give, 8 370, p. 918 

Loss of right of way by failure to sound, 
8 363, p. 880 

Negligence, evidence, 8 918, p. 333 
Right turn, 8 367, p. 907 
Sounding of as excuse for failure to yield 
right of way, 8 363, p. 897 
Traffic lights or signals, generally, post 
Turning into, 8 367, p. 905 
Simultaneous approach, 

Defined, 8 363, p. 892, n. 16 
Right of way, 8 364 

Yielding right of way by disfavored driver, 
| 363, p. 895 


Crossings or intersections—Continued 

Skidding, contributory negligence, jury question, 
8 527, p. 549 

Slow lights or signals, entering on, 8 360, p. 856 
Slowing down, 8 350, p. 826; 8 358 
Assumptions, 8 361, p. 864 

Disfavored driver, 8 363, p. 898 
Disfavored driver, 8 363, p. 892 
Left turn, 8 367, p. 908 
Liability for injuries caused by failure to 
reduce speed, 8 368, n. 57 
Reliance on care of other driver, 8 363, p. 
888 

Signal, 8 360, p. 856 
Space included, 8 351, p. 833 
Speed, 8 350, p. 830 ; 8 357, pp. 844-847 

Ability to stop when necessary, 8 359, p. 
850 

Anticipation that approaching motorist will 
exceed speed, 8 301, p. 860 
Approaching, validity of statute designating, 
§ 29, p. 148 

Assumptions, 8 361, p. 864 

Disfavored drivers, § 363, p. 898 
Observance of law, 8 363, p. 886 
Contributory negligence, 

Evidence, § 520, p. 378 
Jury question, § 527, pp. 531, 544, 551 
Crossing in path of rapidly approaching ve¬ 
hicle, 8 350, p. 826 
Disfavored driver, § 363, p. 891 
Excuse for failure to yield right of way, 8 
363, p. 897 

Favored driver, § 363, p. 885 
Increasing speed to pass ahead of other ve¬ 
hicle, § 363, p. 884 

Liability for injuries caused by excessive 
speed, § 370, p. 922 
Negligence, 

Evidence, 8 318, p. 334 
Jury question, § 526, pp. 430, 432 
Preempting intersection by disfavored driver, 
8 363, p. 894 
Private ways, § 352 
Proceeding on green light, 8 360, p. 856 
Proximate cause of injury, jury question, 
§ 522, p. 408 

Right of way as affected, 8 363, p. 879 
Through highways, 8 350, p. 832 
Turning into, 8 365; 8 366, p. 900 ; 8 307, p. 
906 

Standing vehicles, right of way, 8 362, p. 870 
Stop signs, 

Accidental turning of, 8 303, p. 889, n. 96 
Assumption that motorist will obey, 8 361, 
p. 863 

Care required when approaching or entering, 
8 350, p. &31 

Obeying l»efore entering, 8 360, p. 857 
Observation after leaving, 8 353, p. 840, n. 70 
Place of stopping in obedience to, 8 360, p. 859 
Slowing down when approaching intersecting 
routes marked with, 8 358 
Through highways, 8 350, p. 832 

Stopping, 

Assumptions, 8 361, p. 863 ; 8 363, p. 886 
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Crossings or Intersections—Continued 
Stopping—Continued 

Care in proceeding after stopping, § 360, 
p. 858 

Caution lights or signals, § 360, p. 856 
Common prudence requiring, § 350, p. 826 
Contributory negligence, 

Evidence, § 520, p. 379 
Jury question, § 527, p. 544 
Disfavored driver, § 3C3, p. 800 
Duty of motorist approaching, § 350, p. 829 
Favored driver, § 363, p. 885 
Left turn, § 367, p. 910 

Liability for injuries as result of failure to 
stop, § 370, p. 919 
Negligence, § 359, p. 852 
Evidence, § 518, p. 330 

Passengers injured as result of failure to 
exercise due care, § 404, p. 1025 
Reliance on care of other drivers, 8 363, p. 88S 
Right of way when proceeding after, § 362, 
p. 876 

Vehicles approaching, | 350, p. 826; § 359, 
pp. 849-853 

Yielding right of way by favored driver to 
avoid accident, 8 363, p. 883 
Street cars, right of way, § 362, pp. 870, 870 
Sudden emergency, liability for acts in, § 368 
Swerving at, § 350, p. 829 

Third persons, concurrent negligence resulting 
in injury, § 369, p. 918 
Through highways, 

Care required of motorist traveling on, § 350, 
p. 831 

Place of stopping before entering, § 359, p. 853 
Right of way, 8 362, pp. 807, 808 
Slowing down when approaching, 8 358 
Stopping before entering, § 359, p. 850 
Time, 

Determination of right of way, § 362, p. 867 
Lookout, § 353, p. 839 
Stopping at, 8 359, p 852 
T-intersection, § 351, p. 834, n. 7 
Traffic aisle, regulations as affected, § 351, p. 834 
Traffic lights or signuls, generally, post 
Traffic officers, generally, post 
Traffic regulations, observing, § 350, p. 825 
Triangular junction, left turn, § 367, p. 914 
Trunk highways, right of way, § 362, p. 809, n. 73 
Turning, §8 365-367, pp. 899-915 
Anticipating turns, § 367, p. 906 
Assumptions as to, § 361, p. 863 
Bicyclist, § 464, p. 23 
Complete turnabout, § 3G6, p. 903 
Disfavored vehicle, § 366, p, 904 
Distance from curb, § 307, p. 90G 
Duties of driver, 8 367, pp. 904-915 
Favored driver, 8 366, p. 903 
Fire department vehicles, § 372 
Left turn, generally, ante this head 
Liability for injury resulting, § 370, p. 919 
Lookout, § 367, p. 905 

Markers, admissibility of evidence as to in 
actions for injuries from operution, 8 516, 

p. 260 

Passengers injured as result of failure to 
exercise due care, 8 404, p. 1025 


Crossings or intersections—Continued 
Turning—Continued 

Pedestrians, care required as to, 8 389, p. 954 
Place other than, care required, § 303, p. 715 
Relative rights and duties, 8 360, p. 900 
Reliance on care of other drivers, { 307, p. 
906 

Right of way, 8 306, pp. 899-904 
Right turn, generally, ante, this head 
Signals, § 367, p. 905 
Speed, § 365; § 367, p. 906 
Vigilant lookout as essential, § 367, p. 905 
Warning of approach, 8 367, p. 905 
Unused dedicated or platted streets, duties of 
driver, 8 351, p. 835 
U-turns, 

Negligence, evidence, 8 518, p. 332 
Right of way, 8 306, p. 903 
Vegetation obscuring vision, liability for injuries 
by automobiles caused by, 8 -34, p. 595 
Visibility as factor to consider in determining 
care required, 8 350, p. 830 
Waiting before undertaking to cross, 8 363, p. 893 
Warning signals, § 354 

Assumptions as to, § 361, p. 863 
Left turn, § 367, p. 909 

Loss of right of way by failing to sound, 
§ 363, p. 880 

Turning into, § 307, p. 905 

Weather conditions, care required as affected, § 
350, p. 830 
Wrong side of road, 

Anticipation that approaching motorist will 
be driving on, § 361, p. 860 
Liability for injuries caused by driving on, 
§ 368, n. 57; 8 370, p. 918 
Negligence in driving on, jury' question, § 526, 
p. 461 

Yellow light or signal, entering on, § 360, p. 856 
Yielding right of way, 

Ambulances, § 37G 
Disfavored driver, § 363, p. 891 
Favored driver, § 3G3, p. 882 
Left turn by meeting vehicle, § 366, p. 902 
Liability for injuries caused by failure to 
yield, § 308, n. 57; § 370, p. 921 
Pedestriuns, § 388, p. 947 
Vehicles approaching from right, 8 362, p. 806 
Vehicle turning into, § 366, p. 900 
Y-intersections, § 351, p. 834, n. 7 

Crosswalks, 

Liability for injury to pedestrian struck by auto¬ 
mobile, § 234, p. 593, n. 20 
Pedestrians, right of way, 8 388, p. 945 
Regulation designating, § 35 

Crowded streets, lookout, duty of maintaining, § 284, 
p. 665 

Crowding. Overcrowding, generally, post 
Cruising, taxicabs, prohibition, § 56, n. 38 
Crutches, pedestrians, care required as to person 
using, § 382 
Culpable negligence, 

Assault and battery in operation of vehicle, § 597, 
p. 691 

Guests, liability for injuries caused by, $ 399(1), 
p. 981 
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Culpable negligence—Continued 
Homicide, 

Burden of proof, § 066, p. 786 
Instructions to jury on, § 008, p. 806 
Jury question, § 667, p. 802 
Pleading in prosecution for, $ 064, p. 781, n. 
40 

Manslaughter, § 669, p. 774, n. 90 
Passengers injured as result of, § 404, p. 1026 
Speed, | 404, p. 1027 
Culverts, 

Defects, liability for injury to vehicle or occu¬ 
pants as result of, $ 183 

Meeting vehicles, negligence, evidence, § 518, p. 
325 

Cumulative remedies, public service vehicles, viola¬ 
tion of license to operate, § 135 
Curbs, 

Child injured when silting on, negligence, jury 
question, § 526, p. 180 

Contributory negligence in driving over, jury 
question, § 227, p. 580 

Pedestrians, stopping, looking and listening at 
curb before crossing slieet, § 471, p. 01 
Curb pumps, filling stations, license permitting, § 774 
Curtains, intersections, obstruction of view when ap¬ 
proaching, negligence, § 350, p. 831, n. 70 
Curves, 

Control of vehicle when approaching, § 295 
Defects or obstructions in highways, 

Liability for injury resulting, 8 170 
Radius of lights rule as applicable to in¬ 
juries caused by, 8 201, p. 543 
Lookout when approaching, § 285 
Meeting other vehicle, 

Care required, § 305, n. G3; § 300 
Negligence in operation, evidence, § 518, p. 
325 

Mistake in negotiating as willful and wanton mis¬ 
conduct, § 258, p. 031, n. 29 
Negligence, 

•Jury question, § 520, p. 441 
Speed when approaching, § 293, n. 47 
Passing vehicle on, § 320, p. 758 

Proximate cause of injury, jury question, § 
522, p. 410 

Right hand side of road, keeping to, § 279 
Sounding horn while rounding, negligence, ad¬ 
missibility of evidence, 8 515 
Speed, § 295 

Contributory negligence, jury question, § 527, 
p. 531 

Negligence, jury question, § 52G, p. 433 
Offenses, { 641, p. 745 

Proximate cause of injury, jury question, § 
522, p. 408 

Regulations, § 29, p. 147, n. 80 
Turning on, care required, § 303, p. 717 
Warning signals by vehicle approaching, § 288, 
p. 675 
Ousted! ans, 

Registration in name of, § 70 
Service of process on, actions for injuries from 
operation, 8 501 
Customs and usages, 

Contributory negligence, admissibility on ques¬ 
tion of, 8 516, p. 254 

61C.J.S.—62 


Customs and usages—Continued 

Crossing place between intersections, care re¬ 
quired in operation of vehicle, 8 350, p. 829 
Dimming lights on meeting vehicles traveling 
in opposite direction, 8 309 
Garage keepers, admissibility of evidence as to 
in actions for loss or damage to stored ve¬ 
hicles, 8 727, p. 874 

Injuries from operation defense in action for, 
8 497 

Law of the road based on, 8 207 
Left side of street or driveway, driving on, 8 
282 

Meeting other vehicles, keeping to right, 8 306 
Rigid of way, intersections, § 302, p. 808 
Speed, admissibility of evidence as to in actions 
for injuries from operation, 8 510, p. 271 
Turning, signals, 8 303, p. 718, n. 14 
Cut-out, 

Debited, § 8, p. 116 
Prohibition of use of, § 34 
Cutting corners, 

Left turn at intersection, 8 367, p. 912 
Negligence, jury questions, 8 520, p. 441 
Cutting in ahead of vehicle, willful or wanton mis¬ 
conduct as shown by as respects liability for in¬ 
juries, § 258, p. 032 
Dairy products, 

Certificate of convenience and necessity, exemp¬ 
tion of carriers of, § 94, p. 347 
Public service vehicles, exemption of vehicles 
transporting, 8 41, p. ISO 
Special license or tax, § 94, p. 345 
Damages. 

Actions, ante 

Animals, injuries by, § 505, pp. 609-677 
Garage keepers, loss or destruction of stored 
\ chides, 8 727, p. 875 

Injuries arising out of operation of vehicle, 
8 300 

Defects or obstructions in higliwuys causing, 
§8 233, 215 

Evidence, 8 517, p. 295 
Lien, post 
Liens, post 

Presumptions, actions for injuries from opera¬ 
tion of vehicle, § 509, n. 27 
Rented vehicles, liability of hirer for damage to, 
8 700 

Repairmen, 

Actions against to recover for damage to 
vehicle, § 739, pp. 882-880 
Loss of or destruction of vehicle, 8 740 
Misdelivery of vehicle, recovery against per¬ 
sons causing, 8 742 
Dangerous character, § 12 

Dangerous driving. Reckless driving, generally, post 
Dangerous instrumentality, 

Automobile us, § 250 

Incompetent driver, intrusting car to as con¬ 
verting vehicle into, 6 431, p. 3000 
Loan of vehicle constituting, liability for in¬ 
juries resulting, 8 439, p. 1110 
Motor vehicle as, 8 428, p. 1051 
Darkness, 

Care required in operation as affected, 8 247, p. 
608 
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Darkness—Continued j 

Speed of vehicle proceeding in dark, § 293, p. 
695 

Date, license and registration, § 101 
Dead end highway, Intersections, stopping when ap¬ 
proaching, § 359, p. 850, n. 70 
Dead end streets, pedestrians, care required to avoid 
injuring, 8 389, p. 953, n. 69 
Dead parking, defined, $ 8, p. 117 
Dead storage, garage keepers, § 724 
Deadly weapon, 

Assault and battery by vehicle so used as to 
constitute, ( 597, p. 689 

Classification of motor vehicle as, 8 057, p. 758 
Deaf persons, 

Driver, railroad crossings, care required in opera¬ 
tion as affected, 8 405 
Pedestrians, 

Care required to avoid injury to, §§ 394, 484 
Contributory negligence, jury question, § 527, 
p. 586 

Negligence, jury question, 8 526, p. 488, n. 1 

Dealers, 

See, also, Transfer sale of vehicles, generally, 
post 

Actions against for injuries or damages caused 
by defective construction, 8 107 
Assignment of sales contract, ownership as re¬ 
spects liability for negligence in operation 
of vehicle by another with permission, § 
442, p. 1128 

Certificate of title, 8 40, p. 104 
Family purpose doctrine as applying to demon¬ 
strators, § 433, p. 1009 

liability for injuries caused by defects in vehicle, 

§ 105, p. 502 

License fees and taxes, 8 140, p. 457 
Manufacturer’s certificate, delivery to, 8 40, p. 
106 

Negligence of prospective buyer in driving vehicle, 
liability for injuries resulting, § 428, p. 1054, 
n. 58 

Number plates, 

Loan for use on unregistered automobile, lia¬ 
bility for injuries caused, § 134, p. 444, 
n. 38 

Loan to purchaser, 8 78, n. 12 
Ownership as respects liability for injuries by ve¬ 
hicle delivered to purchaser, § 428, p. 1053 
Permit, 8 40, p. 163 

Purchase from in good faith, estoppel of finance 
company acquiring certificate of title, § 42, 
p. 182, n. 64 

Registration of vehicles owned or controlled by, 
8 78 

.Second hand dealers, generally, post 
Statutory provisions, license or registration, 8 78 
Trade-in vehicles, liability of owner for negli¬ 
gence of another driving with his consent, § 
442, p. 1126 

'Warning prospective purchaser furnished automo¬ 
bile of defects in, liability for injuries as af¬ 
fected, 8 254 

Death, 

Admissibility of evidence in actions for, 8 616, p. 
255 


Death—Conti nued 

Contributory negligence in respect of Injury re¬ 
sulting in, presumptions, 8 512, p. 242 
License and registration, death of owner pend¬ 
ing application, 8 70 

Nonresidents, constructive service of process on 
personal representatives In actions for in¬ 
juries from operation, £ 502, p. 159 
Public service vehicles, bond or security as cover¬ 
ing, § 115, p. 413 

Report of accident resulting in, 8 38 
Declaration, petition or complaint, 

Defective construction, actions against manufac¬ 
turers or dealers for injuries or damages re¬ 
sulting, 8 167 

Guest statutes, actions under, 8 505, p. 179 
Injuries by animals, actions for, 8 565, p. 673 
Injuries by vehicle other than motor vehicle, ac¬ 
tions for, 8 567 

Injuries from defects or obstructions in highways, 
actions for, g 220, pp. 559-562; § 237 
Injuries from operation, actions for, gg 504, 505, 
pp. 107-183 

Instructions, applicability to pleadings, g 550, 
p. 047 

Lien against vehicle, actions to enforce, g 758 
Storage of vehicles, actions for loss or damage to 
vehicle, g 727, p. 872 

Decrees. Judgments or decrees, generally, post 
Defacement, identification marks, possession of ve¬ 
hicle with, offense, § 088 

Defective construction, liability of manufacturer, g 
105, p. 501 

Defective equipment, assumption of risk, g 456, n. 97 
Defective vehicle, 

Owner permitting operation by another, liability 
for resulting injury, g 430 
Passenger injured as result of, negligence, evi¬ 
dence, § 518, p. 354 
Defects or obstructions In highways, 

Guard rails, liability for failure to maintain, g 207 
Injuries from defects or obstructions in highways, 
generally, post 
Injuries from operation, post 
Lights, post 

Mist, radius of lights rule as applying when sud¬ 
denly encountering, g 201, p. 544 
Nuisance, contributory negligence of passenger as 
barring recovery for injury caused by, g 202, 
p. 544 

Signals, post 

Defendants, actions for injuries from operation, g 500, 
p. 145 
Defenses, 

Actions for injuries, g 497 

Contributory negligence^ burden of proof, g 
512, p. 237 

Defective construction, actions against manu¬ 
facturers or dealers for injuries or dam¬ 
ages resulting, g 167 

Last clear chance doctrine, g 493(1), p. 122 
Negativing defenses, £ 505, p. 182 
Pleading, g 506 
Criminal prosecutions, g 588 
Homicide, prosecution for, 

Instructions to jury on, g 668, p. 808, n. 46 
Request, g 668, p. 810 
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Defenses—Continued 

Homicide, prosecution for—Continued • 

Negligence of decedent or third person, 8 663 
Intoxicating liquor, offense of driving while in¬ 
toxicated, S 625, p. 716 

Last clear chance doctrine, actions for injuries, 
8 493(1), p. 122 

Leaving scene of accident, prosecution for, | 676 
Neglecting duty after accident, prosecution for, 
§ 676 

Overloading, prosecution for, § 686, n. 69 
Public service vehicles, enforcement of liability on 
bond or security, § 116, p. 420 
Reckless driving, prosecution for, § 615 
Speed, prosecution for violation of law, § 644 
Definiteness, speed regulations, statutory provisions, 4 
29, p. 148 

Definitions, 88 1-8, pp. 109-119 
Actionable negligence, § 251 
Atvocar, § 8, p. 116 
Auto bus, § 5 
Auto stage, § 3 
Automobile, § 1, p. 110 
Automobile accessory, § 8, p. 116 
Automobile for hire, § 2 
Automobile truck, § 4 
Bailment, $ 442, p. 1135, n. 66 
Bus, { 5 

Business Invitee, 8 349, p. 821, n 48 
Caterpillar tractor, J 8, p. 118 
Center of the highway, 8 310 
Charter service, § 46, p. 205 
Chassis, § 8, p. 116 
Chauffeurs, § 151 
Clutch, § 8, p. 110 
Commercial car, § 8, p. 116 

Common carrier by motor vehicle, § 46, p. 204 
Constructed roadway, § 173 
Contract carriers, § 47, p. 213 
Coupe, § 8, p. 116 

Crosswalk, § 388, p. 945; § 470, p. 57, n. 85 

Culpable negligence, § 659, p. 774, n. 90 

Curve, $ 29, p. 147, n. 86 

Cut-out, § 8, p. 116 

Dead parking, § 8, p. 117 

Dead storage, $ 724 

Disabled, § 332, n. 5 

Dogfnll instruction, 8 530, p. 596 

Duly licensed chauffeur, § 146 

Emergency, § 257, p. 628; § 376, n. 10 

Emergency brake, $ 8, p. 116 

Filling station, § 770 

Garage, 8 715 

Gross negligence, § 399(1), p. 982; § 399(4), p. 990 
Gross receipts from operation, 4 141 
Guests, § 399(1), p. 983; § 399(5), p. 1009 
Highest degree of care, § 248, n. 84 
Highway, § 20 

Highway carrier, § 46, p. 205 
Instructions to jury in actions for injuries from 
operation, necessity of defining terms, | 530, 
p. 596 

Insurance companies, § 113, p. 405 
Intersection, 8 351, p. 833 
Interstate commerce, 8 703 
Intoxication, 8 399(3), p. 994, n. 53 
Jitney or Jitney bus, 8 5 


Definitions—Continued 

Live parking, 8 8, p. 117 
Live storage, 8 724 
Luml>er carrier, 8 8, p. 116 
Meeting, 8 300, n. 89 
Motor bus, 8 5 
Motor car, § 1, p. 112 

Motor carrier transportation agents, 8 46, p. 206 
Motorcycle, § 6 

Motor transportation companies, 8 46, p. 205 

Motor vehicle service station, 8 770 

Murder, 8 657, p. 758 

Necessity, 8 00, p. 289 

Negligence in operation of vehicle, 8 251 

Nonresident, 8 502, p. 160 

Of>erate, 8 442, p. 1128 

Operator for hire, 8 46, p. 206 

Operators, § 151 

Ordinary care, 8 349, p. 816, n. 87; f 349, p. 817, 
n. 3 

Owner, 8 70; 8 442, p. 1126 

Park or parking, 8 8, p. 116; 8 28, p. 142, n. 4; 

§ 329, p. 770 
Parking lot, 8 715 
Parking meter, 8 8, p. 117 
Parking place, § 8, p. 118 
Passenger automobile, § 1, p. 112 
Passenger car, § 8, p. 118 
Passengers, § 397 
Pedestrians, § 382 
Terson in control, § 70 
Pickup, 8 8, p. 118 
Point of intersection, 8 351, p. 833 
Police vehicles, 8 20, n. 49 
Private carriers, 8 47, p. 213 
Private garage, § 715 

Private road or driveway, 8 347, p. 811, n. 19 

Proper, 8 290, p. 682, n. 15 

Public convenience, § 90, p. 288 

Public garage, § 715 

Public highways, 8 20; § 502, p. 156 

Public necessity, § 90, p. 289 

Public service gasoline filling station, 8 770 

Public service vehicles, 8 44, p. 185 

Reasonable care, 8 248, n. 82 

Recklessness in operation of vehicle, 8 258v pi 632 

Repairs, 8 748 

Right of way, 8 302, p. 865 

Semitrailer, 8 8, p. 119 

Service station, § 770 

Simultaneous approach, 8 303, p. 802, n. 16 

Special carrier, § 47, p. 213 

Speed, offenses In respect of, 8 641, p. 744 

Stage companies, 8 46, p. 206 

Taxi, 8 7 

Taxicabs, 8 7 

Taximeter, § 8, p. 118 

Tractor, 8 8, p. 118 

Tractor truck, 8 8, p. 118 

Trailer, § 8, p. 118 

Travel bureau agents, 8 46, p. 206 

Unavoidable accident, 8 256, n. 81 

Wanton misconduct, guest statute, 8 399(4), p. 1002 

Wantonness, 8 258, p. 631 

Willful misconduct, guest statute, 8 399(4), p. 1001 
Willfulness, 8 258, p. 631 
Wrecker or tow car, | 339, n. 49 
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Degree of care In operation of vehicle, g 247, p. 606 
Delegation of power, 

Legislature, speed regulations, § 29, p. 147 
License and registration, § 99 
Public service vehicles, 

Certificate of convenience and necessity, § 89 
Regulation of operation, § 45, p. 190 
Regulation and control, § 14, p. 125 
Speed regulations, municipal corporations, § 29, 
p. 149 

Delinquent license fees or taxes, penalty, § 142, p. 405 
Delinquent taxes, license or certificate of registra¬ 
tion, payment as condition to issuance, § 109 
Delirium tremens, operation of vehicle causing injury 
resulting in, criminal liability, § (100 
Delivery, certificate of title, transfer of vehicle, § 40, 
p. 164 

Delivery trucks, certificate of convenience and neces¬ 
sity, § 94, p. 344, n. 82 

Demand, conditional vendor, certificate of title, § 42, 

p. 181 

Demonstration, 

Ciuests, purchaser injured while riding in car dur¬ 
ing demonstration as guest, § 399(5), p. 1017 
Negligence of salesman demonstrating vehicle, li¬ 
ability of seller for injuries resulting, § 454 
Sale of vehicle, liability of owner for acts of 
salesman demonstrating, § 438 
Demonstrator cars, dealers, 

Family purpose doctrine applying to, § 433, p. 
1069 

License and registration, § 78, n. 17 
Demurrer, injuries from operation, actions for, § 504 
Demurrer to evidence, injuries from operation of 
vehicle, actions for, § 526, p. 423 
Department of public safety, license or permit, pow¬ 
er to require and issue, § 98 
Depots, 

Public service vehicles, regulations as to, § 49, 
p. 222 

Taxicab stands, indorsement of approval, g 103, 
p. 378 

Taxicabs, solicitation of patronage, g 55 
Depressions, highways, contributory negligence with 
respect to driving into, jury question, § 227, p. 585 
Deputy sheriffs, injuries as result of negligence in 
operating vehicle, personal liability, § 426, n. 59 
Descent and distribution, certificate of convenience 
and necessity, public service vehicle, § 84, p. 272 
Detours, meeting vehicles traveling on, § 312 
Deviation, 

Child acting ns agent for parent in operation of 
vehicle, liability for injuries during, g 434, 
p. 1079 

Consent to use of motor vehicle, liability of own¬ 
er for negligence in operation as affected, § 
442, p. 1131 

Motor busses, route prescribed in permit or fran¬ 
chise, g 121 

Scope of employment, jury question as respects 
liability for injuries from operation of ve¬ 
hicle, g 526, p. 514 

Servant driving own vehicle on business of em¬ 
ployer, liability of muster for negligent op¬ 
eration as affected, g 453, p. 1160 
Servant operating vehicle, liability of master for 
injuries resulting, g 437, p. 1103 


Diagonal crossing, pedestrians, 

Contributory negligence, person alighting from 
street car or other vehicle, § 478 
Crossing street diagonally, negligence, g 470, p. 54 
Dikes, obstruction of view of highway, defect as re¬ 
spects liability for injuries by automobiles, g 
234, p. 594, n. 19 
Diligence, 

Operation of vehicle, g 247, p. 608 
Repairmen, gg 730, 731 
Dimmers, 

Equipment of vehicle with, duty of owner, § 203, 
pi 641 

liookout, driving with dimmed light, g 286, n. 77 
Meeting approaching vehicle, § 309 

Negligence in failing to dim lights, g 318, n. 

15 

Jury question, § 526, p. 454 
Proximate cause of injury, § 320, p. 740, n. 

65 

Negligence with respect to, jury question, § 526, p. 
427 

Froxhnate cause of injury, failure to dim lights, 
jury question, $ 522, p. 407, n. 82 
Standing or parked vehicles, § 335, p. 781 

Negligence ns proximate cause of accident, § 
337, p. 789 

Dimout, 

Pedestrian crossing street in. negligence causing 
injury, jury question, g 526, p. 469, n. 50 
Speed of vehicle during, negligence, jury ques¬ 
tion, § 526, p. 435, li. 69 

Direct route, deviation by driver of vehicle on busi¬ 
ness for owner, liability for injuries resulting, § 
437, p. 1104 
Direction of verdict, 

Actions for injuries from operation, § 521, p. 394; 
g 526, p. 423 
Infants, § 526, p. 487 

Consent, prosecution for taking and using vehicle 
without, § 695 

Homicide, prosecution for, § 667, p. 800 
Keck lose driving, prosecution for, § 620 
Repairmen, actions to recover for services, g 738 
Directional signs, evidence as to, admissibility in ac¬ 
tions for injuries from operation, § 516, p. 260 
Dirt roads, crossings or intersections, duties of drivers, 
§ 351, p. 835 

Disabled motorcycle, license and registration, push¬ 
ing along highway to repair shop, § 134, p. 446 
Disabled persons, 

Care required to avoid injury to persons with, § 
394 

Contributory negligence, jury question, § 527, p. 
586 

Instructions to jury in actions involving injury 
to, ,g 541 

Negligence causing injury to, jury questions, g 
526, p. 488 

Owner intrusting automobile to, liability for in¬ 
jury resulting, g 431, p. 1062 
Disabled vehicles, 

Assistance, care to avoid Injury to persons render¬ 
ing, g 391 

Contributory negligence of person assisting in 
movement, g 470, p. 71 
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Disabled vehicles—Continued 

Negligence In leaving unattended, jury question, 
§ 526, p. 443, n. 27 
Parking off highway, § 332 
Pedestrian standing in highway to warn travelers 
of presence, negligence, § 472, p. 64 
Stopping on highway to assist, § 330, p. 774, n. 78 
Towing of vehicles, generally, post 
Disbursements, license fees and taxes, § 144 
Disclaimer of liability, garage keepers, storage of ve¬ 
hicles, § 72G, p. 872 
Discontinued highways, 

Injuries from defects or obstructions, liability, § 
172, p. 510 

Warning, liability for injury to vehicles or occu¬ 
pants as affected, § 180 

Discovered peril. Last clear chance, generally, post 
Discretion, 

Filling stations, 

Licensing authorities, § 776, p. 933 
Permit or license, review, $ 770, p. 939 
Licenses or permits, $ 100 
Public service vehicles, post 
Discretion of court, driving while intoxicated, punish¬ 
ment, § 636, p. 738 
Discrimination, 

Filling stations, 

License or permit, § 776, p. 935 
Municipal regulations, § 775, p. 929, n. 18 
License and registration, 8 02 
License fees and taxes, 8 13S, p. 452 
Dealers, § 78 
Public service vehicles, 

Licenses or permits, 8 79 
Municipalities, § 81, p 259 
Regulations, § 44, p. ISO 
Rates, § 54, p. 230 
Disfavored driver, intersections. 

Right of way, § 363, p;>. SS9-K09 
Turning into, § 366, pp. 9(H), 901 
Dishonored check, lien of garage keeper, possession 
obtained by as affecting, § 747, p. 895 
Dismissal or nonsuit. 

Actions for injuries from operation of vehicles, 
§ 521, p. 394; § 520, p. 423 
Family purpose doctrine, § 52(5, p 520 
Homicide, prosecution for, § 6(57, p 800 
Leaving scone of accident, prosecution for, § 079 
Races and tests on tracks or speedways, actions 
for injuries, § 587 

Reckless driving, prosecution for, § 620 
Disorderly conduct, intoxicating liquor, driving while 
intoxicated, § 625, p. 716 
Display, 

Number plates, § 107 

Municipal plates, § 108 
Registration card or certificate, § 106 
Dissolution of partnership, registration of vehicle in 
name of partner acquiring, 8 75 
Distinctions, ,§§ 1-8, pp. 109-119 
Automobiles, $ 1, p. 109 
Contract and private carriers, § 47, p. 214 
License and registration, 8 59 
Taxicabs and motor bus or jitneys, § 5 
Distracting circumstances, crossroads, excuse for con¬ 
tributory negligence in approaching, 8 350, p. 829, 
xl 55 


Distress, servant going to assistance of another in as 
within scope of employment, | 437, p. 1101 
Distributors, liability for injuries caused by defects 
in vehicle, § 165, p. 503 
District of Columbia, 

Driver’s permits, § 147 

License and registration, exemption of vehicles 
owned by, § G5 

Negligent operation of vehicle owned by, liability 
for damages resulting, § 411, p. 1120. 
Regulation and control of operation, § 14, p. 124 

Ditches, highways, 

Contributory negligence with respect to driving in¬ 
to, jury question, 8 327, p. 585 
Liability for injury to vehicle and occupants of 
unguarded ditch, § 186 

Divided highways, pedestrians, walking on left side 
of road, § 469, p. 38. 

Docks, lumber carriers, care required as to stevedores 
known to be present, § 319, p. 819, n. 30 
Pograll instruction, actions for injuries from opera¬ 
tion, 8 530, p. 590 
Dogs, 

See, also, Animals, generally, ante 
Assistance to injured dogs, statute requiring as¬ 
sistance to injured person as applying to, ,§ 
674, p. 821 

Care required to avoid injuring, § 410 
Contributory negligence, injury by automobile, § 
467 

Injuries to vehicles or occupants by, liability or 
owner, § 5(55, p. 671 

Negligence 'resulting in injury to, Jury question, 8 
526, p. 501, n. 77 

Presumption of negligence from injuring, 8 410 
Domestic animals. Animals, generally, mite 
Domestic corporations, license and registration of ve¬ 
hicles owned and operated by, § (53 
Doorman, parking of automobiles, liability of employer 
for negligence in respect of, § 450, n. 42 
Double damages, injury from operation of vehicle, 
judgment for, 8 559 

Double-deck trucks, validity of statute prohibiting 
opeiation, 8 31 

Double-decked busses, regulation of operation on 
street, § 50 
Double parking, 

Child injured when running from behind parked 
vehicle, liability, 8 390, p. 904, ». 20 
Contributory negligence, jury question, 8 527, p. 
533, n. 70 

Liability for injuries caused by, 8 337, p. 787, n 
45 

Proximate cause of injury, jury question, 8 522, 
p. 410, n. 3 

Double roadways, 

Obstructions, driving on wrong roadway to avoid, 
§ 282 

Right hand roadway, traveling on, § 278 

Double taxation, filling stations, license fees, ( 776, 
p. 933 
Downgrade, 

Coasting on, § 290 

Speed of vehicle going, negligence, jury question, 
8 526, p. 431, n. 61 
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Drawbridges, 

Injuries from defects or obstructions, contribu¬ 
tory negligence in approaching or crossing, § 
201, p. 539 

Injury to vehicle or occupants as result of oper¬ 
ation, liability, | 183 

Draymen, public service vehicles, exemption from 
regulations, f 44, p. 190 

Drive it yourself. Renting or hiring of vehicles, gen¬ 
erally, post 

Drivers. Operators, generally, post 
Driver’s license. License and regulation of drivers 
or chauffeurs, generally, post 
Drivers' schools, liability for injuries as result of 
employee allowing student to operate machine, 
§ 437, p. 3097 
Driveways, 

Child struck by vehicle in, negligence, jury ques¬ 
tion, § 526, p. 486 

Filling stations, regulation of use with driveways 
across sidewalk, § 775, p. 928 
Driving while intoxicated. Intoxicating liquor, post 
Drivurself system, negligence of renter, liability of 
owner for injuries resulting, § 439, p. 1109, n. 
70 

Drowsiness, passengers Injured as result of driving 
while aware of, liability, § 404, p. 1026 
Drugs, driving while under influence of, offense, § 625, 
pp. 713-720 

Homicide, intent, § 658, p. 770 
Indictment in prosecution for, § 632, p. 726 
Judgment and sentence in prosecution for, § 636, 
p. 736 

Drunken driving. Intoxicating liquor, post 
Dugways, warnings, vehicle approaching, § 288, p. 
675 ; S 354, n. 3 

Duplicates, certificate of title, § 42, p. 178 
Duration, registration of vehicle, § 125 
Duress, 

License fees and taxes, payment under, § 142, p. 
466 

Repairmen, excessive payment exacted, § 736 
Dust, 

Caution when proceeding through, § 294, p. 609 
Defects or obstructions in highways, contributory 
negligence in driving through dust as respects 
liability for injuries resulting, § 201, p. 542 
Negligence, operation creating, 8 289 
Speed in driving through, § 294, p. 700 
Stopping when vision obscured by, § 294, p. 699 

Dyer Act, offenses, § 702 

lOust or west direction, intersections, right of way 
of vehicle traveling, § 362, p. 868 
Elbow projecting through window, contributory neg¬ 
ligence of operator, jury question in action for 
injuries, § 527, p. 528, n. 33 

Election of remedies, injuries from operation of ve¬ 
hicle, § 427, p. 1045 

Electric driven automobiles, license fees and taxes, 
§ 140, p. 456 

Electric trucks, license and registration, exemption, 
§ 64 

Embankments, 

Contributory negligence in driving over, jury 
question, { 227, p. 586 


Embankments—Continued 

Highways, liability for Injury resulting to vehicle 
or occupants from unguarded embankment, 
{ 186 

Streets, liability for injuries to vehicle and occu¬ 
pants caused by, § 188 
Emergency, 

Ambulances answering emergency calls, exemp¬ 
tion from traffic regulations, § 376 
Burden of proof, acts in, instructions to jury, 
§ 557 

Contributory negligence, acts in, §§ 460, 461 
Bicyclist, § 464, p. 20 

Jury question, § 527, p. 569 
Evidence, $ 520, p. 387 
Jury question, § 527, p. 554 
Passengers or guests, §§ 468, p. 32; 486, p. 
93 

Pedestrians, § 468, p. 32 

Crossing street or highway, 8 470, p. 47 
Instructions to jury, § 535 
Jury question, § 527, p. 582 

Defects or obstructions in highways, liability for 
injuries as result of acts of operator in 
emergency, § 211 

Fire department vehicles answering emergency 
call, exemption from traffic regulations, § 
372 
Guests, 

Assumption of risk involved In, § 489, p. 112 
Contributory negligence In, § 486, p. 93 
Homicide, jury question, § 667, p. 802 
Injuries from defects or obstructions in highways, 
contributory negligence as result of acts in 
emergency, § 201, p. 538 

Injuries from operation of vehicle, liability for 
acts in, § 257, pp. 624-630 
Instructions, § 535 

Negligence creating emergency as proximate 
cause, § 252, p. 617 

Intersections, liability for acts in, § 368 
Last clear chance, generally, post 
Meeting vehicle, liability for acts in, § 319 
Negligence, jury question, § 526, p. 454 
Motorcycles, contributory negligence, jury ques¬ 
tion, § 527, p. 567 
Negligence, acts in, 

Evidence, § 518, p. 299 
Jury question, § 526, p. 445 
Passengers, contributory negligence In, | 486, p. 
93 

Pedestrians, 

Contributory negligence, { 468, p. 32, 8 486, p. 
93 

Jury question, 8 527, p. 582 
Instructions to jury respecting acts In emer¬ 
gency, 8 535 

Police cars, exemption from traffic regulations, 8 
374 

Private premises, vehicles entering or leaving 
causing, 8 347, p. 809 
Rules of the road, violation in, 8 271 
Stopping at improper place in, 8 330, p. 774 
Sudden stop in, 8 301 

Vehicle engaged in public service in, exemption 
from traffic regulations, 8 371 
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Emergency—Continued 

Wrong side of road, driving on to avoid accident 
in emergency, § 282 
Emergency brake, 

Defined, § 8, p. 116 
Equipment of vehicle with, § 261 
Negligence in use of, jury question, § 526, p. 
428 

Emergency lights, stopped or stalled vehicles, § 335, 
p. 784 

Emergency vehicles, municipalities, liability for neg¬ 
ligence in operation, § 441, p. 1117 
Employees. Master and servant, generally, post 
Enforcement, lien, 

Garage keeper's lien, § 758 
Garage keepers or repairmen, sale of vehicle, S 
759 

Entering highway from private premises, care re¬ 
quired, § 345, pp. 803-806 
Epileptics, license to operate vehicle, § 154 
Equestrians, 

Care required to avoid injury to, § 381 
Horseback riders, generally, post 

.Equipment, 

Bicycles, contributory negligence respecting, § 
404, p. 21 

Jury question, § 527, p. 568 
■Care required in operation of vehicle as affected, 
§ 247, p. 007 

Chattel mortgage on, notation on certificate of 
title, $ 42, p. 182 

Contributory negligence in respect of, jury ques¬ 
tion, S 527, p. 529 

Damaged condition after accident or collision, 
admissibility of evidence as to, § 51(5, p. 
252 

Defective equipment, assumption of risk, § 456, 
u. 97 

■ Guests, care required as respects liability for in¬ 
jury to, § 403 

Instructions to jury In actions for injuries from 
operation, § 553 

Liens for, possession of vehicle as essential, § 747, 
p. 895 

. Negligence in respect of, 

Evidence, § 518, p. 301 

Jury question in action for injuries result¬ 
ing, § 526, p. 426 

' Offenses, violation of regulations, § 714, p. 858 
Presumption, § 511(4), p. 212 
Proximate cause of injury, negligence with re¬ 
spect to, evidence, 8 519, p. 366 
Public service vehicles, regulations pertaining to, 
§ 56 

Regulations as to, S§ 26, 56 

’ Equitable liens, 

Certificate of title, § 42, p. 184 
Garage keepers or repairmen, $ 748 
Equitable relief, filling stations, construction and 
operation, 8 773 

Equity, lien for damage for injuries from operation, 
foreclosure by bill in, 8 563 

Error of judgment, emergency, liability for injuries 
resulting, § 257, p. 626 

; Errors and irregularities, certificate of title, correc¬ 
tion, § 42,p. 180 


Escape, animals, liability for injuries caused by, f 
565, p. 670 
Estoppel, 

Public service vehicles, bond or security, 8 11% p. 
403 

Repairs, cross-demand for damages in action for 
services, 8 737 

Transfer of vehicle, title by estoppel in case of 
noncompliance with statute, 8 41, p. 176 
Estr&ys, highways, care required to avoid injuring, § 
409 

Evidence, 

Actions for injuries from operation, 

Admissibility, §8 514-516, pp. 243-273 
Law governing, 8 496 

Aggravated assault, prosecution for, § 600 
Alteration or removal of numbers or identification 
marks, prosecution for, § 596 
Animals, actions for Injuries to vehicles or occu¬ 
pants by, § 565, p. 674 

Assault and battery, prosecutions for, 8 600 
Assumption of risk, passenger, 8 518, p. 354 
Burden of proof, generally, ante 
Careless driving, actions for injuries resulting, 
8 518, p. 297 

Certificate of title, ownership or title, f 42, p. 
179 

Circumstances of accident or collision, admissi¬ 
bility, § 516, p. 258 

Circumstantial evidence, generally, ante 
Consent, 

Operation of vehicle by one other than owner, 
liability for injuries resulting, 8 517, p. 
293 

Prosecution for taking and using vehicle 
without, § 694 
Contributory negligence, 

Admissibility, § 515 

Under pleadings in actions for Injuries 
from operation of vehicle, § 508, p. 
190 

Weight and sufficiency, § 520, pp. 367-^393 
Coroners, admissibility of evidence in proceedings 
before in subsequent action for injuries from 
operation, § 516, p. 259 
Criminal prosecutions, § 588 
Damages as result of injury from operation of 
vehicle, § 517. p. 295 

Death actions, admissibility, § 516, p. 255 
Defective construction, actions against manufac¬ 
turers or dealers for injuries or damages re¬ 
sulting, § 167 

Driving while intoxicated, prosecutions for, f 633, 
pp. 728-733 

Emergencies, negligence, § 518, p. 299 
Family purpose doctrine, actions for injuries 
based on, 8 517, p. 293 
Filling stations. 

Actions for injuries resulting from negligent 
operation or maintenance, 8 778 
Injunction, 8 773 

Findings supported by, actions for injuries from 
operation, 8 558, p. 654 

Flares, admissibility of evidence as to In actions 
for injuries from operation, 8 516, p. 258 
Garage keepers, actions against for loss or dam¬ 
age to stored vehicles, 8 727, p. 873 
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Evidence—Continued 

Garages, prosecution for conducting business in' 
prohibited area, § 722 

Gross negligence, actions for injuries resulting, § 
5 18, p. 298 

Homicide, prosecution for, § 666, pp. 785-800 
Applicability of instructions to, § 008, p. 807 
Confining to issues raised by pleadings, § 605 
Husband and wife, relationship as respects lia¬ 
bility for Injuries from operation of vehicle, 

§ 517, p. 281 

Identity, actions for injuries from operation, g 
517, p. 276 

Independent contractors, relationship as respects 
liability for injuries from operation of vehi¬ 
cle, § 517, p. 282 

Injuries by animals, actions for, § 505, p. 674 
Injuries by vehicle other than motor vehicle, 
actions for, g 508 

Injuries from defects or obstructions in high¬ 
ways, actions for, 

Admissibility, § 224 

Instructions based on evidence, § 228, p. 590 
Weight and sufficiency, § 225, pp. 509-575 

Injuries from operation, actions for, §§ 509-520, 
pp. 192-593 

Admissibility, g§ 514-516, pp. 24.3-273 
Under pleading, g 508, p. 187 
Defects or obstructions in highways causing, 
§ 238 

Instructions to Jury, applicability to evidence, 
§ 550, p. 048 

Verdict or findings supported by, g 558, p. 
054 

Weight and sufficiency, §§ 517-520, pp. 273- 
393 

Insurance, admissibility In actions for injuries 
from operation, § 510, p. 256 
Interstate commerce, prosecution for transporting 
stolen vehicle in, § 700 
Intoxicated driver, 

Actions for injuries resulting, § 518, p. 300 
Prosecution, g 033, pp. 728-733 
Joint enterprise, actions for injuries arising from 
operation of vehicle, g 517, p. 294 
Admissibility in actions for injuries to occu¬ 
pant, § 516, p. 263 

Judicial proceedings, admissibility in civil actions 
for injuries from operation, g 510, p. 259 
Last clear chance, action under doctrine, § 520, 
p. 392 

Leaving scene of accident, prosecution for, g 078, 
pp. 820 829 

License and registration, prosecution for viola¬ 
tion of law, g 007 

License or permit, admissibility in actions for in¬ 
juries from operation, g 510, p. 250 
License plates, prosecution for operating vehicle 
without, g 038 

Lien against vehicle, actions to enforce, g 758 
Lien for repairs, action by owner to recover pos¬ 
session or for conversion against person 
claiming, g 757 
Lights, post 

Lookout, generally, post 

Malicious mischief, prosecution for, g 073 


Evidence—Continued 

Manner of accident or collision, admissibility, | 
510, p. 258 

Map of scene of accident or collision, admissibility 
in actions for injuries, g 510, p. 203 
Master and servant, 

Establishment of relation as respects liability 
for injuries from operation, g 517, p. 
280 

Liability of master for injuries caused by 
servant driving own vehicle, g 517, p. 
291 

Measurements, admissibility in actions for in¬ 
juries from operation, g 510, p. 203 
Neglecting duty after accident, prosecution for, 
§ 078, pp. 820-829 

Negligence, actions for injuries from operation, 
§ 515; § 518, pp. 295-350 

Ordinances, admissibility in actions for injuries 
from operation, g 510, p. 272 
Overloading, prosecution for, g 085 
Ownership, actions for injuries from opcrution, 

$ 517, p. 270 

Admissibility, g 510, p. 205 
Parent and child, relationship as respects liability 
for injuries from operation of vehicle, g 517, 

p. 282 

Parking, prosecutions for violation of regula¬ 
tions, g 714, p. 850 

Passengers, status of injured person, g 517, p. 
275 

Pedestrians, negligence in operation of vehicle 
injuring, § 518, p. 308 

Permission of owner, operation of vehicle by 
another, liability for injuries resulting, § 
517, p. 292 

Personal injuiy actions, admissibility, g 510, p. 
255 

Phologiaph of scene of accident or collision, ad¬ 
missibility, § 510, p. 203 
Place of accident, actions for injuries from opera¬ 
tion, g 517, p. 274 

Plat of scene of accident or collision, admissi¬ 
bility, § 510, p. 203 

Possession of vehicle with identification marks 
altered or removed, prosecution for, g 088 
Preponderance of evidence, generally, post 
Presumptions, generally, post 
l'rinia facie evidence, generally, post 
Principal and agent, establishment of relation 
as respects liability for injuries from opera¬ 
tion, g 517, p. 280 

Private premises, actions for injuries from defects 
in, g 504 

Proximate cause of injury, sufficiency, g 519, pp. 
350-307 

Public service commissions, hearing before, g 45, 

p. 200 

Public service vehicles, post 
Races or tests on 

High way b or streets, actions for damages 
for injuries, g 570 

Tracks or speedways, actions for Injuries,, 
g 586 

Reckless driving, 

Actions for injuries resulting, g 518, p. 299. 
Prosecution for, f 619 
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Evidence—Continued 

Registration, admissibility in actions for Injuries 
from operation, | 516, p. 256 
Repairmen, 

Actions against for loss of or damage to ve¬ 
hicle, § 739, p. 883 
Actions to recover for services, | 738 
Report of accident, admissibility in actions for 
injuries from operation, § 516, p. 264 
Respondeat superior, actions for injuries from 
operation, § 517, p. 289 

Responsibility for operation of vehicle, admis¬ 
sibility in actions for injuries resulting, $ 
516, p. 264 

Revocation or suspension of license, prosecution 
for driving after, $ 039 

Right hand side of road, prosecution for failure 
to keep to right, § 654 
Right of way, 

Admissibility under plea of general issue, 
§ 508, p. 190 

Trosocution for violation of regulations, § 
714, p. 856 

Safety regulations, admissibility in actions for 
injuries from operation, § 510, p. 272 
Scope of employment, post 
Signals, post 

Skidding, negligence as established by, § 518, p. 
307 

Speed, post 

Status of injured person, sufficiency, § 517, p. 
275 

Statutory provisions, admissibility in actions for 
injuries from operation, § 510, p. 271 
Slop light, admissibility in action for injuries 
from operation, § 516, p. 258 
Stopping, post 

Storage of vehielos, actions for loss or damage 
to vehicles, § 727, p. 873 

Traffic regulations, admissibility in actions for 
injuries from operation, § 516, p. 272 
Traffic signals, prosecution for violation of regu¬ 
lations, § 714, p. 857 
Transporting, 

Passengers or goods for hire in violation of 
law, prosecution for, § 701, p. 847 
Stolen vehicle in interstate commerce, prose¬ 
cution for, § 706 

Trespassers, status of injured person as, § 517, 
p. 275 

Unavoidable accident, § 519, p. 307 
Verdict supported by, actions for injuries from 
operation, § 558, p. 654 

Wanton or willful negligence, actions for in¬ 
juries resulting, § 518, p. 298 

Excavations, 

Highways, 

Injuries to vehicle or occupants, evidence, § 
225, p. 570 

Liability for injuries as result of failure 
to guard, S 207 

Streets, liability for injury to vehicle or occu¬ 
pants caused by, 8 188 

Exchange of vehicle, license fees and taxes, $ 142, p. 
462 

Excise tax, license tax as, § 136, p. 448 


Excusable homicide, Instructions to Jury in respect of, 
8 608, p. 807 

Exemplary damages, injuries from operation, 8 660 
Exemptions, 

Fire department vehicles, generally, post 
License and registration requirements, 8 04 
Nonresidents, g 68 

Speed regulations, burden of proof, § 647, p. 751 
Experience of driver, 

Minors involved in accident or collision, admis¬ 
sibility of evidence as to, g 616, p. 250 
Negligence in respect of, liability for injuries re¬ 
sulting, § 264 

Experiment, parking meters, removal of meters, 8 28, 
p. 143 

Explosion hazard, Ailing stations, nuisance, 8 772 
Explosions, repairmen welding gasoline tank trailer, 
liability for damages, § 730 
Explosives, public service vehicles carrying passen¬ 
gers, § 56, n. 38 

Express agencies, public service vehicles, regulation 
as, § 94, p. 338 

Extraordinary hazards, contributory negligence on 
failure to anticipate, § 458 
Eyesight, 

Contributory negligence of pedestrian having im¬ 
perfect eyesight, jury question, § 527, p. 580 
Operator of vehicle, negligence in respect of, g 
264 

Eyewitnesses, actions for injuries from operation, 
Evidence, admissibility, § 516, p. 258 
Absence of eyewitnesses, § 515 
Negligence, proof by eyewitnesses, § 518, p. 29G 
Fair return, public service vehicles, rates to permit, 
8 54, p. 231 

Fuirgrounds, intoxicating liquor, driving on roadway 
while intoxicated, offense, § (529 
Falling articles or objects, 

Injuries caused by, 

Negligence, jury question, § 520, p. 502 
Proximate cause, jury question, § 522, p. 401, 
n. 54 

Negligence with resjx'et to, 

Evidence, § 518, p. 346 
Jury question, § 526, p. 502 

Family, 

Chauffeur driving owner's automobile for pleasure 
of members as acting within scope of em¬ 
ployment, § 437, p. 1097 

Consent to operation by member, liability of 
owner for negligent operation, § 442, p. 1137 
Guests, § 399(1), p. 985 

Statutory liability for Injuries as affected, 
§ 399(5), p. 1018 

Negligence of member operating vehicle causing 
injury, 

Jury question, § 526, p. 518 
Liability of owner, § 432; § 433, p. 10G6; § 
434, p. 1075; § 442, p. 1137 
Presumptions and burden of proof, 8 511(6), 
p. 234 

Torts of child In operating vehicle, liability of 
owner, § 434, p. 1075 
Family automobile, 

Evidence as to, admissibility In actions for in- 
juries from operation, g 516, p. 204 
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Family automobile—Continued 

Injury as result of collision, liability of son 
driving, | 426, n. 45 

License fees and taxes, classification for, g 140, 
p. 457 

Family purpose doctrine, § 433, pp. 1065-1075 

Evidence in actions for injuries based on, g 517, 
p. 203 

Circumstantial evidence as sufficient in ac¬ 
tion based on, g 517, p. 294 
Infants liability for acts of, § 433, pp. 1071, 1072 
Instructions to jury in actions for injuries from 
operation, g 551 

Parties to actions for injuries from operation, g 
500, p. 146 

Pleading, actions for injuries from operation of 
vehicles, g 505, p. 173 
Uses to which applicable, g 433, p. 1073 
Fares, public service vehicles, g 54, pp. 220-234 

Certificate of convenience and necessity as af¬ 
fected, g 90, p. 299 
Driver collecting, g 56 
Farm products, 

Certificate of convenience and necessity, exemp¬ 
tion of carriers of, g 94, p. 347 
, Public service vehicles, exemption from special 
license or tax as, g 94, p. 345 
Fatigue, driving while under influence of, 

Evidence, admissibility in action for injuries, g 
516, p. 249 

Negligence as respects liability for injuries re¬ 
sulting, g 264 

Favored drivers, crossings or intersections, 

Left turn, g 366, p. 903 
Right of way, g 363, pp. 876-899 

Yielding to favored driver, § 303, p. 891 
Turning into, § 300, p. 900 

Favored street or highway, stopping, negligence in 
falling to stop, evidence, § 518, p. 331 
Federal aid, highways, power to license vehicle used 
on, g 60 

Federal courts, nonresident defendants in actions for 
injuries from operation, removal of cause, § 502, 
p. 153, n. 20 

Federal government, regulation and control of op¬ 
eration, § 14, p. 124 

Federal land banks, license and registration, exemp¬ 
tion of vehicles owned by, g 65 
Fees, 

Impounded vehicle improperly parked, release of, 
g 28, p. 140 

License fees and taxes, generally, post 
Parking of vehicles, power to exact, g 28, p. 141 
Feet, defects, admissibility of evidence as to in ac¬ 
tions for injuries from operation, g 516, p. 250 
Fellow-servant rule, defense of, actions for injuries, 
g 497, n. 83 
Felonies, 

Accessories, taking without consent of owner, 
g 700 

Consent, taking and using vehicle without, g 691, 
p. 837 

Intoxicating liquor, driving while intoxicated, 
g 625, pp. 715, 716 

Leaving scene of accident, g 674, p. 815 
Narcotic drugs, driving while under influence of, 
g 625, p. 717 


Felonies—Continued 

Speed, violation of regulations, g 641, p. 745 
Statutory provisions, violation of, g 588 
Fences, 

Bridges, liability for injury to vehicle or occu¬ 
pants as result of failure to fence, g 183 
Erection to prevent trespass on property, liability 
for injury to vehicle or occupants caused 
by, g 207 
Highways, 

Contributory negligence in driving through, 
jury question, § 227, p. 586 
Safeguarding dangerous places as respects 
liability for injuries to vehicles or oc* 
pants, g 190 

Fenders, 

Child permitted to ride on, negligence, g 404, p. 
1027 

Load extending beyond, offense, g 685 
Fertilizer, 

Certificate of convenience and necessity, exemp¬ 
tion of vehicles hauling, § 94, p. 347 
Public service vehicles, exemption of vehicles 
carrying from special license or tax, g 94, 
p. 345 

Filing, 

License and registration, application, g 101 
Liens, garage keepers or repairmen, § 753 
Priority as affected, § 754, p. 903 
Tariff or schedules of rates, public service ve¬ 
hicles, § 54, p. 231 

Filling stations, §§ 770-778, pp. 919-041 
Abatement, § 773 

Encroachment on street, g 774 
Actions, recovery for injuries resulting from negli¬ 
gent operation or maintenance, $ 778 
Adjoining property owners, consent, § 776, p. 937 
Agents, liability for negligent acts of, g 777 
Anticipated nuisance, injunction, g 773 
Appeal, review of grant or refusal of permit, g 
776, p. 938 

Application for permit, form, g 776, p. 936 
Arbitrary grant or refusal of permit or license. 
§ 77G, p. 934 

Attendant injured by hot water and steam gush¬ 
ing from radiator, liability, g 349, p. 816, n. 87 
Buildings, regulation of erection, g 719 
Burden of proof, 

Actions for injuries resulting from negligent 
operation or maintenance, g 778 
Injunction, g 773 

Invalidity of ordinance regulating, g 775, 
p. 930 

Cancellation of license or permit, g 776, p. 938 
Care required to avoid injury to patrons or per¬ 
sons using premises, g 777 
Certiorari, review of grant or refusal of permit, 
g 776, p. 938 

Churches, restrictions In respect of specified dis¬ 
tance from, g 775, p. 931 
Conditional permit, g 776, p. 935 
Consent of adjoining property owner, g 776, p. 937 
Construction of ordinances regulating, g 775, p. 
930 

Contract between state agency and owner, g 770 
Curb pumps, license permitting, g 774 
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Filling stations—Continued 

Curt) stations, ordinances discriminating against, 
§ 775, p. 020, n. 18 

Customers, liability for negligence in servicing 
vehicle, f 777 
Damages, 

Gasoline Pump struck by motorist, contribu¬ 
tory negligence of owner, § 527, p. 520, 
n. 27 

Invalid ordinance requiring permit, § 776, p. 

988 

Definitions, § 770 

Discretion of licensing authority, | 770, p. 933 
Review, § 770, p. 939 
Discrimination, 

License or permit, $ 770, p. 935 
Municipal regulations, § 775, p. 929, n. 18 
Double taxation, license fee operating as, § 776, 
p. 933 

Drive-in stations, ordinance prohibiting as dis¬ 
criminatory, § 775, p. 929, n. 18 
Driveways across sidewalks, regulation of use, 
§ 775, p. 928 

Employees, liability for negligent acts of, § 777 
Entering highway from, right of way, g 347, p. 
811, n. 19 

Equitable relief against construction and opera¬ 
tion, § 773 

Escape of gasoline stored on premises, liability 
for damages, § 771 
Evidence, 

Actions for injuries resulting from negligent 
operation or maintenance, § 778 
Injunction, § 773 

Fire or explosion hazard, nuisance, § 772 
Flood lights, municipal restrictions, § 775, p. 930, 
n. 19 

Form of application for permit, 8 776, p. 936 
Highways, use of, § 774 

Independent contractor, liability for negligent 
acts of, § 777 
Injunction, 

Adjoining property owners, | 776, p. 939 
Construction or operation, § 773 
State highway, § 774 
Violation of regulations, S 775, p. 931 
Injuries as result of negligent maintenance or 
operation, liability, 8 777 
Invitees, duties owed to, § 777 
Issues, actions for injuries from negligent opera¬ 
tion or maintenance, 6 778 
Joint liability of owner of car for injuries as re¬ 
sult of negligence of employee of station, § 
427, p. 1048 

Judicial review of grant of refusal of permit, 
| 776, p. 938 
Jury questions, 

Actions for Injuries resulting from negligent 
operation or maintenance, 8 778 
Injunction, 8 773 
Lawful business, | 771 
License, 8 776, pp. 931-939 
License fees and taxes, | 718 

Recovery of license fee paid under mistake 
of law, 8 776, p. 939 
Licensees, duty owed to, | 777 


Filling stations—Continued 

Moral character of owner, nuisance as shown by 
bad character, 8 772 
Municipalities, 8 717 

Occupation tax, 8 776, p. 932, n. 39, 40 
Permits or licenses, 8 776, p. 933 
Power to declare nuisance, 8 772 
Regulations and restrictions, 88 716, 717; | 
775, pp. 928-031 

Streets, parkways, etc., regulation of prohibit¬ 
ing use, 8 774 
Taxation, | 776, p. 932 
Negligent maintenance or operation, 8 777 
Actions for, 8 778 

Nighttime, nuisance because of conducting dur¬ 
ing, 8 772 

Notice, injunction proceeding, 8 773 
Nuisance, §8 772, 773, pp. 022-926 
Denial of permit, 8 776, p. 930 
Encroachment on street or highway, 8 774 
Injunction against operation, 8 773 
Nuisance per se, conduct as, 8 771 
Occupation tax, municipalities, 8 776, pi 932, n. 

39, 40 
Offenses, 

Failure to pay license tax, 8 776, p. 934 
Violation of regulations, 8 775, p. 931 
Ordinances, 

License fees, § 776, p. 993 
Permit or license required under, 8 776, p. 931 
Regulation by, 8 775, p. 928 
Parkways, use of, 8 774 

Pedestrians using adjacent sidewalks, care re¬ 
quired to avoid injury to, 8 777 
Permits, § 776, pp. 931-939 

Operation and effect of, 8 776, p. 936 
Refusal of permit, discrimination, 8 776, p. 935 
Police power, regulation under, 88 716, 770 
Premiums, prizes, etc., statutory provisions, 8 770, 
n. 18 

Presumptions, license or permit, review, 8 776, p. 
939 

Price signs, validity of statute prohibiting, 8 770, 
n. 18 

Proof, actions for injuries from negligent opera¬ 
tion or maintenance, 8 778 
Public or private nuisance. Nuisance, generally, 
ante this head 

Rebates and discounts, statutory provisions, 8 770, 
n. 18 

Regulation of business, 8 770 
Erection of buildings, 8 719 
Municipality, 8 775, pp. 926-931 
Police power, 8 716 

Reinstatement of permit or license improperly re- 
yoked, 8 776, p. 938 

Retrospective effect of ordinance or regulation, 8 
775, p. 931 

Review of grant or refusal of permit, | 776, p. 938 
Revocation of permit, 8 776, p. 938 
Safety responsibility act, public street or highway 
within, 8 442, p. 1129, n. 98 
Servicing vehicle, liability for negligence resulting 
in injury, 8 777 
Sidewalks, 

Motorist required to drive vehicle across, nui¬ 
sance, 8 772 
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Filling stations—Continued 
Sidewalks—Continued 

Regulation of use with driveways across, g 
775, p. 928 

State, power to declare nuisance, g 772 
Storage of gasoline, § 771 
Streets, use of, | 774 
Taxation, municipalities, g 776, p. 932 
Traffic conditions, consideration in passing on ap¬ 
plication for permit, § 776, p. 936 
Trespassers, duty owed to, f 777 
Variance, actions for injuries from negligent 
operation or maintenance, g 778 
Zoning, revocation of permit by change in ordi¬ 
nance, § 77G, p. 938, li. 1 

Final orders, public service commissions, review of, 
§ 45, p. 202 

Finance companies. 

Assignment of sales contract to, ownership of 
vehicle as respects liability for negligence in 
operation by another witli permission, § 442, 
p. 1128 

Estoppel as against purchaser from dealer in good 
faith, § 42, p. 182, n. 64 

Financial responsibility, 

Driver’s license, suspension or revocation until 
proof of, § 160, p. 486 

License or registration, statutory requirements, § 
110, p. 394 

License to operate vehicle, proof of responsibility 
before reinstatement of license after revoca- 
tion or suspension, § 160, p. 496 
Public service vehicles, post 

Statutory provisions, construction, § 442, p. 1125 
Surrender of certificate of title under law, § 42, p. 
181 

Suspension of license on failure to comply with 
law following accident, § 129 
Taxicab operators, proof of, g 154 

Findings, 

Assault and battery, prosecution for, § 603 
Consent, prosecution for taking and using vehicle 
without, § 697 

Defective construction, actions against manufac¬ 
turers or dealers for injuries or damages re¬ 
sulting, § 167 

Homicide, prosecution for, g CG9 
Injuries from operation of vehicles, actions for, 
§ 558, pp. 653-661 

Defects or obstructions in highways causing 
injury, §§ 229, 241 
Surplusage, § 558, p. 059 

Lien for repairs, actions by owner to recover pos¬ 
session or for conversion against person 
claiming lien, g 757 

Neglecting duty after accident, prosecution for, 
f 081 

Public service commissions, hearing before, g 
45, p. 201 

Public service vehicles, post 
Races and tests on tracks or speedways, actions 
for, g 587 

Reckless driving, prosecution for, g 622 
Renting or hiring of vehicles, actions for injuries 
to third persons, § 769 


Findings—Continued 
Repairmen, 

Actions against for loss of or damage to ve¬ 
hicle, g 739, p. 885 

Lien for repairs, actions by owner to re¬ 
cover possession for conversion against 
person claiming lien, g 757 
Transporting stolen vehicles in interstate com¬ 
merce, prosecution for, g 709 
Fines, penalties and forfeitures, g 594 

Certificate of ownership, fuilure to surrender, f 
42, p. 181 

Conditional sales vendor, failure to surrender cer¬ 
tificate of title, § 42, p. 181 
Driving while intoxicated, imprisonment for non¬ 
payment on conviction for, g 636, p. 739 
Garages, maintenance without license, g 721 
License and registration, 

Nonresidents, $ 68 

Operation of vehicle without proper registra¬ 
tion, g 135 

Negligence of driver, liability of owner, § 560 
Offenses relating to motor vehicles, g 594 
Operator’s license, operating vehicle without, g 149 
Overloading, conviction of, g 685 
Public service vehicles. 

Bond conditioned for payment of penalties*. 
§ 313, p. 400 

Bond or security ns covering penalties, g 115, 
p. 413 

Operation without certificate of convenience- 
and necessity, § 93, p. 330 
renal nature of statute regulating, g 44, p* 
185, n. 8 

Regulation of operation, violation of, g 25 
Repair shops, nonpayment of taxes, § 721 
Speed, conviction lor violation of law, g 050 
Transfer of vehicle, § 40, p. 103 
Fire, repairmen, 

Negligence in respect of precautions against, § 
731, n. 25 

Notice as affecting liability for vehicle, destroyed 
by, § 732 
Fire apparatus, 

License plates, exemption of vehicles, g 107 
Right of way, regulations as to, g 35 
Fire department vehicles, 

Care required in operation, g 373 
Crimes and offenses, exemption, g 590 
Intersections, contributory negligence in colli¬ 
sion with, jury question, g 527, p. 549 
License and registration, exemption, § 65 
Negligence in collision with, jury question, g 526, 
p. 481 

Negligence in operation, liability for damages 
resulting, g 441, p. 1117 
Evidence, g 518, p. 344 
Jury question, g 526, p. 503 
Occupants, liability for negligence of operator, 
g 444 

Possession and use of vehicles having appear¬ 
ance of apparatus of vehicles of, f 31, n. 58 
Speed regulations, exemption, g 29, p. 149 
Truffle regulations, exemption from, g 372 
Fire engines, passenger voluntarily riding on, con¬ 
tributory negligence, | 496, p. 92 


988 



INDEX TO MOTOR VEHICLES 


Fire escapes, injury to overhanging fire escape, fail¬ 
ure to see as proximate cause, § 284, p. 004, n. 10 
Fire hazard, filling stations, nuisance, § 772 
Fire hydrants, obstruction in street as respects lia¬ 
bility for injury to vehicle or occupants, jury 
question, | 227, p. 579, n. 14 
Fire trucks, 

Negligence resulting in injury, evidence, § 518, 
p. 434 

Nuisance, operation on highway as, g 13, n. 76 
Firemen, jitneys, validity of requirement for free 
transportation, g 50 
First entry, intersections, 

Disfavored vehicle, § 363, p. 884 
Right of way, $ 362, p. 871 
Turning into, § 360, p. 900 
Fixed termini, public service vehicles, 

Certificate of convenience and necessity, § 88 
License or permit as required only from com¬ 
panies operating between, § 94, p. 337 
Flagmen, contributory negligence, jury question, § 
527, p. 583, n. 95 

Flags, stopped or stalled vehicles, § 335, p. 784 
Flares, 

Evidence, admissibility of evidence as to in ac¬ 
tions involving collision, § 510, p. 258 
Public service vehicles, § 56 
Standing or parked vehicles, 

Contributory negligence, jury question, § 527, 
pp. 533, 552 
Negligence in respect of, 

Jury question, § 526, p. 444 
Proximate cause of injury, evidence, § 
mo, p. 360 

Stopped or stalled vehicles, § 335, p. 784 
Wrecking car, duty in putting out, § 330 
Flash lights, standing or parked vehicles, warning 
by use of, negligence, jury question, § 526 p. 
445, n. 33 

Flat tire, parking on highway with, contributory 
negligence, jury question, § 527, p. 533, n. 82 
Flight, homicide, 

Admissibility of evidence in prosecution for, § 
006, p. 788 

Consideration as evidence In prosecution for, § 
666, p. 794, n. 11 

Flood lights, filling stations, municipal restrictions, 
g 775, p. 930, n. 19 

Floods, defects in highway caused by, liability for 
injuries resulting, § 174 

Fog, 

Caution when proceeding through, § 294, p. C99 
Defects or obstructions in highways, 

Contributory negligence in driving th rough 
fog as respects liability for injuries, § 
201, p. 541 

Hadius of lights rule as applying when sud¬ 
denly encountering, § 201, p. 544 
Guests or occupants, contributory negligence in 
connection with collision in, jury question, 
§ 527, p. 563 

Injuries from operation of vehicle, intervening 
cause, § 255, n. 71 

Intersections, care required at, g 350, p. 830, n. 56 
Left hand side of road, driving on during fog as 
negligence, | 281, p. 658 
Lookout when vision obscured by, § 285 


Fog—Continued 

Parked vehicles, contributory negligence In col¬ 
lision with, jury question, § 527, p. 553 
Pedestrians, 

Crossing highway when view obscured by, 
negligence, | 470, p. 56 
Right of way at intersection as affected, § 
388, p. 946, n. 22 

Speed in driving through, § 294, p. 699 

Contributory negligence, Jury question, § 527, 
p. 531, n. 62 
Negligence, g 518, p. 306 

Jury question, § 526, p. 434, n. 68 
Stopping when vision obscured by, g 294, p. 698 
Following vehicles. 

See, also, Passing and overtaking, generally 
post 

Bicycles, contributory negligence, g 464, p. 21 
Care required in operation, § 323, pp. 746-752 
Contributory negligence, 

Bicyclist, § 464, p. 21 
Jury question, § 527, p. 536 
Governmental regulations, § 327 
Instructions to jury in actions for injuries from 
operation, g 549 
Intersections, 

Anticipation that car ahead may stop, g 323, 
p. 751 

Right of way over in turning, § 366, p. 901 
Liability for accidents, § 328 
Lookout, § 287; § 323, p. 747 
Motorcycles, contributory negligence, jury ques¬ 
tion, § 527, p. 5G8 

Negligence, collision with leading vehicle, jury 
question, g 526, p. 446 

Passing and overtaking, negligence, evidence, £ 
518, p. 337 

Proximate cause of injury, negligence, jury ques¬ 
tion, g 522, p. 410 

Space between vehicles, § 323, p. 750 
Speed, § 323, p. 748 

Street ears, anticipation that cars may stop, g 
392, p. 958 

Foot brakes, equipment of vehicle with, g 261 
Footpaths, warning signals to pedestrians on, § 288, 
p. 676 

Foreclosure, liens, 

Damages for injuries resulting from operation of 
vehicle, g 503 

Garage keepers or repairmen, g 758 
Foreign commerce, transportation of stolen vehicle in, 
g§ 702-711, pp. 848-853 
Foreign corimrations, 

Injuries from operation of vehicles, 

Constructive service in actions for, g 502, p. 
160 

Service on resident agent, g 501, n. 82 
License and registration of vehicles of, g 68 
Public service vehicles, certificate of authority, g 
80, p. 257 

Forfeitures. Fines, penalties and forfeitures, general¬ 
ly, ante 

Forgery, certificate of title, protection of purchaser, 

§ 42, p. 182 

Form, actions for injuries resulting from operation, 
§ 494 

Instructions to jury, g 530, p. 598 
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forward vehicle, passing or oyertaking, negligence, , 
evidence, 8 518, p. 336 

Four-lane highways, meeting vehicles, negligence in 
operation, evidence, 8 518, p. 325 
franchise, 

Jitney busses, revision or revocation, 1131 
Motor busses, post 

Public service vehicles, certificate of public con¬ 
venience and necessity as franchise, 8 84, p. 
267 

Fraud, 

Certificate of title, revocation for, f 42, p. 180 
Defect or obstructions in highways, contributory 
negligence of motorist driving with view ob¬ 
scured by, | 211 
Public service vehicles, 

Revocation of certificate on ground of, | 90, 
p. 363 

Revocation of license or permit on ground of, 

§ 129 

Renting of vehicles, punishment, $ 723 
Freezing, 

Garages, vehicles stored with, liability for dam¬ 
ages, 8 726, p. 869 

Negligence of person agreeing to put alcohol in 
radiator to protect against, liability for dam¬ 
ages resulting, § 730 

Freight. Public service vehicles, generally, post 
Freight forwarding companies, public service vehicles, 
regulation as, 8 94, p. 338 
Freight terminals, public service vehicles, 

Motor freight terminal as subject to regulation 
as, 8 46, p. 209 

Regulations as to, 8 49, p. 222 

Frightening animals, 88 411-421, pp. 1034-1039 
Appearance of vehicle, negligence, 8 412 
Care to avoid Injuries by, § 411 
Contributory negligence, | 465 
Horseback riders, 8 460 
Jury question, § 527, p. 569 
Duty to render assistance, 8 418 
Duty to stop motor, § 417 
Evidence, § 518, p. 347 

Habits and traits of horses, admissibility of evi¬ 
dence in action involving, 8 516, p. 252 
Loose animals on highway, 8 420 
Negligence, 8 411 

Evidence, 8 518, p. 347 
Failure to stop vehicle, 8 416 
Noise incident to operation, 8 413 
Offenses, 8 656 

Private premises, animals on, 8 421 
Proximate cause of injury resulting, 8 411 
Jury question, 8 522, p. 399, n. 40 
Rendering assistance, duty of operator, § 418 
Signal or request to stop vehicle, § 416 
Signals of approach, § 414 
Slowing down when observing, 8 415 
Speed, 8 415 
Standing vehicle, 8 419 
Stopping vehicle, 8 416 
Warnings of approach of vehicle, f 414 

Front lamps, trucks operated at night, equipment with, 
8 263, p. 642, n. 55 

Front seat, overcrowding, liability for injury caused 
by, | 342, n. 77 


Funeral cars, public service vehicles, regulation as, | 
94, p. 338 

Funeral procession, 

Negligence of drivers of automobiles gratuitously 
furnished, liability of owners, 8 451, p. 1149, 
n. 48 

Passengers in vehicle, contributory negligence, 8 
486, p. 92 

Right of way, 8 371 

Fuses, parked vehicles, contributory negligence, jury 
question, 8 527, p. 533 

Garages and garage keepers, 8i 715-727, pp. 859- 
875 

Apartment house* garage connected with as 
nuisance, § 720 
Bailment, 

Conditional seller, consent, 8 754, p. 903 
Storage of vehicles, 8 724 

Breach of contract, 8 726, pp. 869, 870 
Breach of contract of bailment in storage of ve¬ 
hicles, liability, 8 726, pp. 869, 870 
Buildings, regulation of erection, § 719 
Burden of proof, actions against for loss or dam¬ 
age to stored vehicles, 8 727, p. 873 
Business districts, nuisance, 8 720 
City operating in private capacity, liability for 
injuries caused by negligence of employees, 8 
441, p. 1313 

Commercial districts, garages as nuisance, 8 720 
Compensation, storage of vehicles, § 725 
Conditional sales, lien on vehicle sold under con¬ 
tract, § 746, p. 892 

Contracts, storage of vehicles, § 724 
Conversion, 

Damages recoverable against, 8 727, p. 875 
Misdelivery of stored vehicle, 8 726, p. 870 
Sale of vehicle to enforce lien, 8 759 
County zoning, 8 719 
Criminal liability, § 722 

Taking and using vehicle without consent, 8 
692 

Customs and usages, admissibility of evidence 
as to in actions for loss or damage to stored 
vehicle, § 727, p. 874 

Damages, loss or destruction of stored vehicle, 8 
727, p. 875 
Definitions, § 715 

Disclaimer of liability, storage of vehicles, 8 726, 
p. 872 

Equitable lien for repairs, 8 748 
Evidence, 

Actions against for loss or damage to stored 
vehicles, 8 727, p. 873 

Prosecution for conducting business in pro¬ 
hibited area, 8 722 
Fraud on, penalty, 8 723 

Freezing of vehicles stored with, liability for 
damages, 8 726, p. 869 

Gratuitous bailment, storage of vehicle, 8 724 
Liability for loss, 8 726, p. 869 
Injunction, garage constructed after granting of, 
8 720 

Injuries to vehicles stored with, 

Liability, 8 726, pp. 868-872 
Parties to action for, 8 500, p. 144 
Instructions to jury, actions against for loss or 
damage to stored vehicle, f 727, p. 875 
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Giraffes and garage keepers—Continued 

Jury questions, actions against for loss or dam¬ 
age to stored vehicles, f 727, p. 874 
License or permit, 8 718 

Fees and taxes, penalty, | 721 
Revocation, 8 719 
Liens, post 

Limitation of liability, storage of vehicles, ( 726, 
p. 872 

Loss of vehicle stored with, liability, 8 726, pp. 
868-872 

Misdelivery of stored vehicle, liability, | 726, p. 
870 

Mortgages, vehicles stored with, § 724 
Municipalities, regulation of, 8 717 
Negligence, 

Liability of owner, 8 438 
Storage of vehicles, 8 726, p. 869 
Jury question, 8 727, p. 874 
Pleading in action for loss or damage to 
vehicle, 8 727, p. 872 

Presumptions and burden of proof, 8 727, 
p. 873 

Nuisance, garage as, 8 720 
Offenses, 

Garage keepers, 8 722 

Persons dealing with garage keepers, 8 723 
Penalties, maintenance without license, 8 721 
Pleading, actions for loss or damages to stored 
vehicles, 8 727, p. 872 
Pledge of vehicles stored with, 8 724 
Police power, regulation under, 8 716 
Possession, lien as dependent on, 8 746, pp. 892- 
896 

Presumptions, actions against for loss or damage 
to stored vehicles, 8 727, p. 873 
Priority of lien, 8 754, pp. 901-905 

Right to possession as dependent on, 8 747, 
p. 896 

Private garage, defined, § 715 
Prosecution for conducting in prohibited area, 
evidence, 8 722 
Public garage, defined, 8 715 

Public highway, garage as within statute imput¬ 
ing liability to owner of vehicle operated on 
public highway, 8 442, p. 1129, n. 98 
Refusal to deliver stored vehicle, liability, 8 726, 
p. 870 

Register of repairs or changes, penalty for failure 
to keep, 8 722 
Regulation of business, 

Erection of buildings, 8 719 
Police power, 8 716 

Removal of garage found to be nuisance, 8 720 
Rental of space for storage of vehicles, 8 724 
Repairs, lien for. Liens, post 
Residential districts, nuisance, 8 720 
Revocation of permit, 8 719 
Scope of employment, liability for acts of em¬ 
ployee outside, 8 452 
Stable distinguished, 8 715, n. 26 
Statutory provisions, lions, 8 744 
Storage of vehicles, 88 724-727, pp. 867-875 

Actions for loss or damage to vehicle, 8 727, 
pp. 872-875 

Admissibility of evidence in actions for loss 
or damage to vehicle, 8 727, p. 874 


Garages and garage keepers—Continued 
Storage of vehicles—Continued 

Articles left in vehicles, duty to care for, | 
726, p. 871 
Bailment, 8 724 

Breach of contract, 8 726, pp. 869, 870 
Burden of proof in actions for loss or damage 
to vehicle, 8 727, p. 873 
Care required for protection of vehicle, | 726, 
p. 868 

Compensation, 8 725 

Complaint in action for loss or damage to 
vehicle, 8 727, p. 872 
Contract for storage, 8 724 
Conversion, damages recoverable, 8 727, p. 
875 

Damages recoverable against for conversion, 
8 727, p. 875 

Declaration In action for Iosb or damage to 
vehicle, § 727, p. 872 
Disclaimer of liability, § 726, p. 872 
Duration of bailment, 8 724 
Evidence in actions for loss or damage to 
vehicles, 8 727, p. 873 

Freezing, liability for damages, 8 726, p. 
8G9 

Gratuitous bailment, 8 726, p. 869 
Injuries to or loss of vehicle, § 726, pp. 868- 
872 

Instructions to jury in actions for loss or 
damage, 8 727, p. 875 

Jury questions in actions for loss or damage 
to vehicles, 8 727, p. 874 
Liability for charges, 8 725 
Liens, post 

Limitation of liability, 8 726, p. 872 
Misdelivery or refusal to deliver, | 726, p. 
870 

Mortgage of stored vehicle, 8 724 
Negligence, 

Jury question, 8 727, p. 874 
Liability, 8 726, p. 869 
Pleading in actions for loss or damage to 
vehicle, 8 727, p. 872 

Presumptions and burden of proof, 8 727, 
p. 873 

Pleading in action for loss or damage to ve¬ 
hicle, 8 727, p. 872 
Pledge of stored vehicle, 8 724 
Presumptions in actions for loss or damage to 
vehicles, 8 727, p. 873 
Redelivery on demand, 8 726, p. 870 
Rental of space, 8 724 
Residential districts, 8 720 
Rights, duties and liabilities, 8 724 
Sheriff storing vehicle taken from condi¬ 
tional purchaser, priority of lien, 8 754, 
p. 904 

Tender of charges as condition to recovery 
for loss or damage to vehicle, 8 727, p. 
872 

Termination of bailment, 8 724 
Theft, liability, 8 726, p. 870 
Trial of actions for loss or damage to vehi¬ 
cles, 8 727, p. 874 

Taxes, 8 718 
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Garages and garage keepers—Continued 

Testing vehicles left for repairs, liability of own¬ 
er for negligent operation, § 442, p. 1130, n. 
13 

Theft of stored vehicle, liability for, $ 726, p. 870 
Towing charges, lien, § 748 

Trial, actions for loss or damage to stored ve¬ 
hicles, g 727, p. 874 
Waiver of lien, S 750 

Surrender or loss of possession, § 747, p. 
803 

Warehousemen, storage of vehicles, § 724 
Zoning regulations, § 719 

Garbage collectors, public service vehicles, regulation 
as, § 94, p. 338 

Garbage disposal, municipal vehicles used in con¬ 
nection with, liability for negligence in operation,. 
§ 441, p. 1115 

Gas, offenses, emission of, g 714, p. 858 
Gashes or gouges on highway, subsequent to accident 
or collision, admissibility of evidence in actions 
for Injuries, § 516, p. 261 
Gasoline. Supplies, generally, post 
Gasoline filling stations. Filling stations, generally, 
ante 

Gasoline tax, license fees and taxes substituted for, 
§ 140, p. 457 

Gasoline trucks, intersections, care required in cross¬ 
ing, § 350, p. 827, n. 27 

Gateman, negligence in performing duties, liability 
of master for injury resulting, § 450 
Gates, railroad crossings, care required in operation 
as affected, § 405 

General Issue, contributory negligence, admissibility 
of evidence under plea of, § 508, p. 190 
Gifts, 

Certificate of title, attempt to transfer without 
indorsement, § 41, p. 170, n. 18 
Negligence of donee in operating, liability of 
donor for injuries resulting, § 443, p. 1139 
Noiicompllance with statute regulating sales as 
affecting, § 41, p. iG9 

Registration of transfer, repudiation for failure 
to comply with statute requiring registra¬ 
tion, § 41, p. 176 

Girders, bridges, defect as respects liability for Injury 
to vehicle or occupants, g 18.3 
Glaring lights, lllinding lights, generally, ante 
Go lights or signals, intersections, proceeding on, § 
360, p. 854 

Going to or from work, 

Servant using automobile for, liability of master 
for negligence in operation, § 452 
Servant using own vehicle, liability of master 
for negligent operation, § 453, p. 1163 

Good faith purchaser, transfer without compliance 
with statutes regulating sale, § 41, p. 176 
Governing law. Conflict of laws, generally, ante 
Government owned vehicles, license and registration, 
exemption, § 64 
Governmental agencies, 

Injuries caused by, 

Negligence of employee, personal liability, § 
426 

Vehicles owned by others, liability in respect 
of, § 443, p. 1140 


Governmental agencies—Continued 

Lien for damages for Injuries resulting from 
operation, § 561 

Negligence in operation of vehicles belonging to, 
liability, § 441, pp. 1112-1123 

Grades, 

Control of vehicle on, § 296 

8peed, consideration in determining reasonable¬ 
ness, § 291 

Graduated license fees or taxes, reasonableness, § 
138, p. 452 

Grand larceny, consent, taking and operation of ve¬ 
hicle without, § 691, p. 838 
Grandfather clause, public service vehicles, 

Certificate of convenience and necessity, § 85, 
p. 276 

Licensing statutes, § 80, p. 257 
Gratuitous bailment, 

Defective vehicle, liability for injuries as result 
of operation, § 430 

Garage keepers, storage of vehicles, § 724 
Liability for loss, § 726, p. 869 
Negligence of bailee, liability of owner, g 439, p. 
1109 

Repairmen, § 729 

Care required in safeguarding vehicle, § 731 
Testing, liability for damage resulting, § 733 
Gratuitous passengers. Guests, generally, post 
Green lights or signals, 

Intersections, 

Proceeding on, § 360, p. 854 
Right of way of vehicle's facing, g 362, p. 
874 

Pedestrians, care required of motorist proceeding 
on green light, § 388, p. 949 
Proceeding through regardless of conditions or 
consequences, § 2f.8, p. G48, n. 36 
Gross earnings tax, 

License and registration, exemption of companies 
paying, § 64 

Public service vehicles, § 141 
Gross negligence, 

Children, injuries from operation of vehicle, § 
396, p. 966 

Contributory negligence, gross negligence as af¬ 
fecting defense of, § 258, p. 634 
Defined, § 399(1), p. 982 

Guest statute, § 399(4), p. 999 
Evidence, actions for injuries resulting, § 518, p. 
298 

Finding of, actions for injuries from oireration, 
§ 558, p. 655 
Guests, post 
Homicide, 

Jury question, § 667, p. 803 
Necessity of showing, § 659, p. 771 
Instructions to jury, actions for Injuries from 
operation, § 532 
Intersections, 

Failure to stop as required by ordinance, § 
359, p. 851, n. 82 

Favored driver falling to yield right of way 
to avoid collision, § 363, p. 882 
Involuntary manslaughter, criminal liability, g 
639, p. 774 

Jury question, actions for injuries resulting, g 
526, p. 425 
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Gross negligence—Continued 

Law of the road, violations of, | 268, p. 650 
Law question, action for injuries resulting, g 526, 
p. 426 

Left hand side of road, driving on, § 281, p. 657 
Liability for injuries from operation of vehicle, 
liability, § 250; § 258, p. 633 
Manslaughter, operation of vehicle, g 657, p. 750 
Occupants. Guests, generally, post 
Passengers, injuries as result of, | 404, p. 1026 
Evidence, § 518, p. 350 
Jury question In action for, f 526, p. 492 
Speed, § 404, p. 1027 

Pleading, actions for injuries from operation of 
vehicle, § 505, p. 178 

Proof of, actions for injuries from operation of 
vehicle, g 508, p. 187, n. 68 
Reckless driving, offense as shown by, § 612 
Res ipsa loquitur, doctrine as available to es¬ 
tablish presumption, $ 511(3), p. 204 
Standing or parked vehicles, § 320, p. 768 
Trespassers, recovery for injuries resulting, g 401 
Unauthorized invitee or permittee, liability for, g 
399(2), p. 989 
Guard rails, 

Bridges or viaduct, liability for injuries to ve¬ 
hicle or occupants as result of failure to 
maintain, g 183 

Defects or obstructions in highways, 

Jury question as to negligence in maintain¬ 
ing at dangerous places, g 227, p. 581 
Liability for injuries resulting on failure to 
maintain, g 207 

Highways, safeguarding dangerous places as re¬ 
spects liability for Injury to vehicles or oc¬ 
cupants, g 190 

Guardian and ward, license of ward to operate vehi¬ 
cle, 

Consent of guardian, § 155 

Liability of guardian signing application for in¬ 
juries as result of negligence in operation, g 
447 

Guards, standing or parked vehicles, g 335, p. 784 
Guests, 

See, also, Passengers, generally, post 
Agents, invitees of, g 399(5), p. 1011 
Ambulances, care required as to persons riding 
in as gratuitous passenger, g 377, n. 16 
Anticipation of negligence on part of driver, g 487, 
p. 98 

Assistance in driving as affecting status, g 399(5), 

p. 1016 

Assistance to after accident, criminal liability 
for failure to render, g 674, p. 821 
Assumption of risk, g 399(1), p. 978; g 486, p. 
65 

Failure to leave vehicle when knowing of 
danger, g 491 

Intoxicated driver, riding with, g 492 
Jury question, g 527, p. 557 
Lookout, g 488, p. 107 

Protest or remonstrance against negligent 
acts or conduct, g 489, p. Ill 
Reckless or intoxicated driver, riding with, g 
482 

Riding in dangerous or Improper place or 
position, | 490, p. 115 
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Guests—Continued 

Assumption of risk—Continued 

Skill, competency, eta, of driver, | 487, p. 
99 

Benefit derived, 

Liability for negligence as dependent on, g 
399(1), p. 982 

Removing passenger from status, statutory 
provisions, g 399(5), p. 1011 
Brother and sister, statutory liability as affected 
by relationship, g 399(5), p. 1018 
Burden of proof, actions for injuries to, g 511(2), 
p. 199 

Care required as to in general, g 397; g 399(1), 
pp. 977-985 

Care required to avoid Injuries, 

Instructions to jury, g 543, p. 626 
Permissive guests, g 400 

Care required to avoid injury to himself, g 486, 
p. 87 

Careless driver, contributory negligence in riding 
with, § 492 

Child. Infants, generally, post this head 
Closing door on, liability for injury, g 404, p. 
1029, n. 80 

Collision with other vehicle, liability for Injury 
resulting, § 397 

Collusion, statutory provision respecting, g 399(3), 
p. 996 

Commencement of relation, g 399(1), p. 985 
Common interest as affecting status, g 399(5), p. 
1034 

Common law liability, statutes relieving of, g 393 
(3), p. 992 

Complaint in action under guest statute, g 505, p. 
179 

Condition and equipment of vehicle, duty in re¬ 
spect of, g 403 

Conduct within guest statutes, g 399(4), pp. 998- 
1008 

Consent to operation of vehicle by, liability of 
owner for negligence, g 442, p. 1137 
Consideration removing passenger from status, 
statutory provision, § 399(5), p. 1011 
Construction of statute relating to, g 399(3), p. 
995 

Continuing protest against negligent acts or con¬ 
duct of driver, contributory negligence, g 489, 
p. Ill 

Contract, relationship as requiring, g 399(5), p. 
1010 

Contributory negligence, gg 486-493(5), pp. 87- 
133 

Acquiescence in negligence of host, jury ques¬ 
tion, g 527, p. 557 

Care required to avoid injury, g 480, p. 87 
Circumstances considered in determining, g 
486, p. 01 

Comparative care of guest and driver, g 486, 
p. 90 

Comparative negligence of guest and driver, 
lookout, g 488, p. 106 
Conduct amounting to, g 486, p. 91 
Continuing protest against negligent acts or 
conduct, g 489, p. Ill 
Degree of care required, g 486, p. 90 
Element of, g 486, p. 91 
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Guests—Continued 

Contributory negligence—Continued 
Emergency, § 466, p. 93 
Evidence, S 520, p. 375 

Proximate cause of injury, | 520, p. 

391 

Failure to leave vehicle when knowing of 
danger, | 491 

Injuries from defects or obstructions in 
highway, § 202, pp. 544-548 
Intoxicated driver, riding with, $ 491, n. 22; 

8 492 

Jumping off vehicle, § 491 
Jury question, 8 522, p. 413; § 527, p. 555 
Infants, § 527, p. 587 

Knowledge of danger as affecting, | 486, p. 

92 

Careless or reckless driver, § 492 
Failure to leave vehicle, § 491 
Presumption, $ 511(1), n. 41 
Protest, § 489, p. 109 
Lookout, post this head 
Motorcycles, § 490, p. 114 
Observing and warning driver of danger, § 
488, pp. 100-107 

Opportunity to act as affecting, § 480, p. 92 
Overcrowding or overloading, 8 490, p. 115 
Platfonn, guest riding on, § 490, p. 114 
Protesting negligence or unlawful act of driv¬ 
er, § 489, pp. 107-113 
Proximate cause of injury, 8 486, p. 88 
Evidence, § 520, p. 388 
Protest, § 489, p. 110 

Reliance on care of others, 8 487, pp. 97-100 
Remonstrating against negligence or unlawful 
acts of driver, § 489, p. 107 
Riding in dangerous or improper place, § 400, 
p. 113-110 

Riding with reckless, inexperienced or in¬ 
toxicated driver, 8 492 
Bleeping, 8 488, p. 106 
Speed, § 299, p. 706, n. 87 
Protest, 8 489, p. 107 

Warning driver of danger, 8 488, pp. 100-107 
Willful or wanton conduct, 8 486, p. 94 
Withdrawal from vehicle on knowing of dan¬ 
ger, 8 491 

Control of operation, liability for injuries caused 
by negligence of operator, 8 444 
Culpable negligence, liability for injuries caused 
by, 8 399(1), p. 981 
Dangerous place or position, 

Contributory negligence in standing or riding 
in, jury question, 8 527, p. 558 
Contributory negligence of guest riding in, 
8 490, pp. 113-116 

Declaration in action under guest statute, 8 505, 
p. 179 

Defects in vehicle, care required in respect of, 
8 403 

Defined, 8 399(1), p. 983 ; 8 399(5), p. 1009 
Demonstration of car, purchaser injured while 
riding in, 8 399(5), p. 1017 
Duration of relation, 8 399(1), p. 985 
Emergency, 

Assumption of risk involved in, 8 489, p. 112 
Contributory negligence, 8 486, p. 93 


Guests—Continued 

Employment, transportation as part of as creat¬ 
ing status, 8 399(5), p. 1017 
Evidence, status of injured person, 8 517, p. 275 
Family purpose doctrine, presence of guest as 
affecting application, 8 433, p. 1074 
Family relationship, statutory liability as affected, 

8 399(5), p. 1017 

Family relationship between, 8 399(1), p. 985 
Gross negligence, 

Defects in vehicle causing injury to guests^ 

8 403 

Injuries caused by, 8 404, p. 1028 
Evidence, 8 518, p. 350 
Jury question, § 526, p. 492 
Liability for injuries caused by, 8 399(1), 
pp. 979, 980 

Pleading in action under guest statute, 8 505, 
p. 179 

Recovery for injuries as precluded, 8 486, p. 94 
Statutory liability for injuries, 8 399(3), p. 

993; § 399(4), pp. 998, 999 
Willful or wanton misconduct distinguished, 

§ 399(4), p. 1004 

Ileedlessness, statutory liability, 8 399(4), p. 1005, 
Hitchhikers, care required as to, 8 400, n. 39 
Homicide, criminal liability, 8 057, p. 762 
Husband and wife, 

Relationship between, § 399(1), p. 985 
Statutory liability as affected by relation, f 
399(5), p. 1018 

Infants, 

Care required as to, 8 399(1), p. 980 
Contributory negligence, jury question, 8 527, 
p. 587 

Guest statutes as applying to, § 399(5), p. 1017 
Statutory provisions as applying to, 8 399(3), 
p. 995, n. 60 

Injuries from defects or obstructions in highways, 
generally, post 

Injuries from operation, evidence as to status, 8 
517, p. 275 

Injury to guest of another vehicle, negligence, 
jury question, 8 526, p. 480 
Instructions to jury in actions for injuries to, 8 
543, pp. 624-627 

Insurer of safety, operator as, 8 399(1), p. 980 
Intent to injure, willful misconduct as requiring, 
§ 399(4), p. 1003 

Intention of parties as determinative as to status, 
§ 399(5), p. 1015 

Intentional misconduct, liability for Injuries as 
limited to, 8 399(4), p. 998 
Intersections, duty of warning driver of vehicles 
approaching, § 4S8, p. 105 
Intoxicated driver, 

Contributory negligence in riding with, 8 492 
Statutory liability for injuries, 8 399(3), p. 
993 

Intoxication, care required of host as affected, 8 
399(4), n. 50 

Invitation, relationship as contemplating, | 399 
(5), p. 1010 

Joint enterprise, sharing expenses as evidence of, 
8 309(5), p. 1016 
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Jumping off vehicle, contributory negligence, | 
491 

Knowledge of danger, 

Assumption of risk, § 486, p. 95 
Contributory negligence, ante, this head 
Last clear chance doctrine, 

Application of, $ 493(3), p. 128, n. 98 
Jury question, | 528, p. 595 
Law governing action for injuries by, 8 259, n. 71 
Licensees, generally, post 
Lookout, 

Contributory negligence, § 488, p. 101 
Failing to keep lookout, § 202, p. 545 
Jury question, § 527, pp. 557, 503 
Driving without keeping as gross negligence, 
§ 404, p. 1028 

Duty of maintaining to avoid injuries, § 402; 
§ 486, p. 94, n. 7 

Gross negligence in failing to keep as re¬ 
spects liability for injuries to, 8 404, p. 
1028, n. 71 

Misconduct within guest statute, § 399(4), p. 998 - 
1008 

Motorcycles, contributory negligence, § 490, p. 114 
Mutual benefit derived as affecting status, § 399 
(5), p. 1013 

Mutual enjoyment, trip undertaken for, § 399(1), 
p. 984 

Negligence causing injuries, 

Evidence, § 518, pp. 347-350 

Jury question, § 520, pp. 480, 483, 488 

Proximate cause of injury, 8 522, p. 402 
Liability for injuries, § 399(1), p. 979; § 442, 
p. 1138; § 444 

Statutory liability for injuries, § 399(3), p. 
993 

Negligent operation of vehicle by, liability of 
owner for injuries resulting, 8 442, pp. 1137, 
1138 

Newly created danger, subjecting to, 8 399(1), p. 
978 

Observing and warning driver of danger, con¬ 
tributory negligence, 8 488, pp. 100-107 
Operation and effect of statutory provisions, 8 
399(3), p. 996 

Opportunity to act, contributory negligence as 
affected, | 486, p. 92 

Overcrowding or overloading, contributory neg¬ 
ligence, 5 490, p. 115 
Jury question, § 227, p. 588, n. 74 
Own safety, care required as to, § 480, p. 87 
Owner as guest within statute relating to lia¬ 
bility for injuries, f ,*199(5), p. 1000, n. 62 
Owner permitting guest to drive vehicle, liability 
for negligence resulting in injuries, 8 428, p. 
1054, n. 57 

Parent and child relationship, | 399(1), p. 985 
Statutory liability as affected by relation, 
8 399(5), p. 1018 

Parent riding with child as guest, contributory 
negligence, § 486, p. 92 

Parking, relation as continuing during, § 399(1), 
p. 985, n. 82 

Passenger distinguished, | 399(1), p. 083; { 399 
(5), p. 1009, n. 61 


Guests—Continued 

Passing or overtaking, warning driver, | 488, p. 
104, n. 91 

Payment for transportation as affecting status, 
8 399(5), p. 1011 

Permissive guests, care required to avoid in¬ 
juring, § 400 

Persons who are guests within statutes relating 
to liability for injury to, § 399(5), pp. 1008- 
1018 

Petition in action under guest statute, § 505, p. 
179 

Platform, contributory negligence of guest riding 
on, § 490, p. 114 

Pleading in action to recover for injuries to, | 
505, p. 179 

Police vehicles, assumption of risk, 8 486, p. 90 
Position in vehicle, liability for injury as af¬ 
fected, 8 399(5), p. 1018 
Presumptions, actions for injuries, 

From defects or obstructions in highways, f 
223, n. 23 

Happening of accident, § 511(3), p. 201 
Private roadway, statutes as applying to In¬ 
juries on, § 399(3), p. 997 
Prospective gain or benefit modifying invitation 
as affecting status, § 399(5), p. 1015 
Prospective purchasers, status of, § 399(5), p. 1017 
Protest, contributory negligence in respect of, § 
527, p. 559 

Protest as affecting status of, § 399(5), p. 1010, 
n. 68 

Protesting negligence or unlawful act of driver, 
contributory negligence, 8 489, pp. 107-113 
Proximate cause of injury, 

Contributory negligence, § 486, p. 88 
Jury question, 8 022, p. 413 
Lookout, g 488, p. 103 
Protest, 8 489, p. 110 
Jury question, § 522, pp. 398, 402 
Liability for, 8 399(1), p. 979 
Statutory provisions, § 399(3), p. 998 
Public service vehicles, recovery on bond or 
security, 8 117, p. 423, n. 33 
Rear bumper, contributory negligence of guest 
riding on, 8 490, p. 114 

Reciprocal rides, status as affected, 8 399(5), p. 
1013, n. 86 

Reckless driver, contributory negligence on rid¬ 
ing with, 8 492 
Reckless driving, 

Liability for injuries caused by, 8 399(1), p. 
981, n. 38 

Statutory liability, § 399(4), p. 1005 
Relationship, pleading in actions for injuries, 8 
505, p. 171 

Reliance on care of others, contributory negli¬ 
gence, 8 487, pp. 07-100 

Remonstrating against negligence or unlawful 
acts of driver, contributory negligence, 8 489, 
p. 107 

Rented vehicles, liability for injuries to, 8 768, p. 
916 

Res ipsa loquitur, doctrine as applicable in ac¬ 
tion for injuries to, § 511(3), p. 204 
Retrospective oi>eration of statutes relating to, 8 
399(3), p. 997 
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Riders, care required as to, § 399(2), p. 987 
Riding in dangerous or improper place, con¬ 
tributory negligence, f 490, pp. 113-116 
Rules of the road, liability for injury caused by 
violating, § 899(1), p. 981 
Rumble seat, contributory negligence, lookout, 8 
488, p. 105, n. 94 
Running board, 

Contributory negligence of guest riding on, 
§ 490, p. 114 

Lookout by guest riding on, § 488, p. 104, n. 
92 

Self-invited guests, 

Care required to avoid injuring, § 400 
Within statutes relating to liability for in¬ 
juries to, | 399(5), p. 1010, n. 65 
Sharing expenses, 

Affecting relation, 8 399(1), p. 983, n. 66 
Statutory liability as affected, 8 399(5), p. 
1015 

Skill of driver, duty in respect of, 8 402 
Skylarking, liability of driver engaging in, 8 
399(4), p. 1002, n. 18 

Sled attached to car, person riding in as guest, 
8 399(5), p. 1018 

Sleeping, contributory negligence, 8 488, p. 106 
Speed, 

Care required as to, 8 402 
Contributory negligence, 

Jury question, 8 527, p. 558 
Presumptions, 8 512, p. 236, n. 5 
Protest, 8 489, p. 107 

Liability for injuries as result of, 8 40*, p. 
1030 

Negligence, Jury question in action for in¬ 
juries to, 8 526, p. 431, n. 61 
Statutory provision. 

Assistance in driving as affecting status, 8 
399(5), p. 1016 

Benefit removing from guest category, 8 399 
(5), p. 1011 

Conduct within guest statute, 8 399(4), pp. 
998-1008 

Consideration removing from guest category, 
8 399(5), p. 1011 
Construction, 8 399(3), p. 995 
Contributory negligence in riding in place or 
position prohibited by statute, 8 490, p. 
114 

Defects in vehicle resulting in injury, 8 403 
Exception from operation, 8 399(3), p. 997 
Family relationship as affecting liability for 
injuries, 8 399(5), p. 1017 
Gross and wanton negligence, 8 399(4), pp. 
998, 999 

Heedlessness, 8 399(4), p. 1005 
Liability under generally, 8 399(3), pp. 991- 
998 

Liberal construction in favor of guest, 8 399 
(3), p. 996 

Licensees as within, | 400 
Misconduct imposing liability for injuries, 8 
404, p. 1028 

Misconduct within, 8 399(4), pp. 998-1008 
Operation and effect, 8 399(3), p. 996 


Guests—Continued 

Statutory provision—Continued 

Persons within guest statute, | 399(5), p. 
1006-1018 

Prospective purchaser as guest, | 399(5), p. 
1017 

Proximate cause, | 399(3), p. 998 
Reckless operation, 8 399(4), p. 1005 
Repeal as affecting pending cause, 8 399(3), p. 
997 

Retrospective operation, 8 399(3), p. 997 
Speed, 8 404, p. 1030 

Strict construction against host, 8 399(3), p. 
966 

Validity, 8 399(3), p. 995 
Willful or wanton misconduct, defined, 8 399 
(4), p. 1001 

Termination of relation, 8 399(1), p. 985 
Tobogganist towed by car as guest, 8 399(5), p. 
1010, n. 66 

Towed vehicles, person sitting at wheel of towed 
automobile as guest, 8 399(5), p. 1018 
Trucks and trailers as motor vehicles within 
guest statute, 8 399(3), p. 997 
Unauthorized invitee or permittee as, 8 399(2), p. 
9 88 

Wanton misconduct. Willful or wanton mis¬ 
conduct, generally, post this head 
Warning, 

Contributory negligence in respect of, jury 
question, 8 527, p. 563 
Defects in vehicle, 8 403 
Driver of danger, contributory negligence, 8 
488, p. 100 

Weather conditions, contributory negligence as 
affected, warning driver, 8 488, p. 105 
Willful or wanton misconduct, 

Contributory negligence precluding recovery, 
8 486, p. 94 

Defined, | 399(4), p. 1001 
Evidence, 8 518, p. 350 

Gross negligence distinguished, 8 399(4), p. 
1004 

Jury question in action for, 8 526, pp. 492, 
494 

Liability for injuries as dependent on, 8 
399(1), p. 979; 8 404, p. 1028 
Pleading in action under guest statute, 8 
505, p. 179 

Statutory liability, 8 399(3), p. 992; 8 399(4), 
p. 998 

Wrong side of road, 

Driving on as gross negligence, § 404, p. 
1028, n. 71 

Liability for injuries resulting from driving 
on, 8 404, p. 1029, n. 75, 76 

Habits, 

Admissibility of evidence as to, actions for in¬ 
juries from operation, 8 515 
Pedestrians approaching highway or intersection, 
admissibility of evidence, 8 515 
Habitual drunkards, 

Evidence, admissibility in actions for injuries 
from operation of vehicle, 8 516, p. 251 
Owner entrusting automobile to, liability for in¬ 
juries resulting, 8 431, p. 1062 
Hack stands, streets, power to establish, 8 49, p. 222 
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Hacks, 

Cards inside vehicle, municipal requirements, f 
106 

Loitering on streets seeking employment, crim¬ 
inal liability, { 672 
Hand signals, 

Negligence in respect of, jury question, | 526, p. 
439 

Turning, g 303, p. 718 

Handcart, pedestrian, person pushing along high¬ 
way as, S 382 

Handcuffing driver to steering wheel as publicity 
stunt, liability of owner for ensuing injuries, § 
428, p. 1051, n. 26 
Handle bars, bicycle or motorcycle, 

Children riding on, care required of operator to 
avoid injury, § 396, p. 973, n. 90 
Contributory negligence of person riding on, § 
490, p. 114 
Harmless error, 

Consent, prosecution for taking and using ve¬ 
hicle without, $ 699 

Driving while intoxicated, prosecution for, g 637 
Homicide, prosecution for, § 671 
Neglecting duty after accident, prosecution for, 
g 683 

Public service vehicles, order granting or deny¬ 
ing certificate of convenience and necessity, 
g 92, p. 329, n. 80 

Hauling vehicles. Towing of vehicles, generally, post 
Head of family, family purpose doctrine, liability 
under as dependent on ownership, g 433, p. 1070 
Headlights. Lights, generally, post 
Health, use of vehicle injurious to, nuisance, g 13, n. 
77 

Hearing, 

License and registration, revocation or suspen¬ 
sion, g 131 

Public service vehicles, post 
Revocation or suspension of license or permit, 
§ 131; g 160, p. 491 

Hearsay evidence, public service vehicles, proceed¬ 
ings to procure certificate of convenience and 
necessity, g 92, p. 311 

Hearses, public service vehicles, exemption from 
regulations, g 44, p. 190 

Hedges, obstructed view, liability of adjoining owner 
for injuries to vehicle or occupants as result of, 
g 207 

Heedlessness, guests, statutory liability, g 399(4), p. 
1005 

Helpers, operation of vehicle by one employed as, 
scope of employment, g 437, p. 1096 
Helping, rendering assistance to injured person, ad¬ 
missibility in evidence as violation of statute re¬ 
quiring, g 516, p. 249 

Hidden defects, liability of dealer or distributor for 
injuries resulting from, g 165, p. 503 
High degree of care, crossings or intersections, ap¬ 
proaching or traversing, g 350, p. 828 
Highways, 

Adjacent premises, liability for injuries to mo¬ 
torist as result of defects, g 564 
Animals, generally, ante 

Authorities, private way turned over to, lia¬ 
bility for injuries from defects or obstruc¬ 
tions in, g 203, p. 548 


Highways—Continued 

Backing into, care required, g 302 
Barriers, 

Liability for injury to vehicle or occupants 
as result of, | 184 

Safeguarding dangerous places as respects 
liability for injury to vehicles or occu¬ 
pants, g 190 

Blockading, criminal liability, g 684 
Child struck by vehicle on, negligence, g 526, p. 
483 

Children walking, playing or coasting on, con¬ 
tributory negligence, g 485, p. 85 
Coasting or sledding on, 

Care required to avoid injury, g 393 
Children, contributory negligence, g 485, p. 
85 

Condition of road, admissibility of evidence as to 
In action for injuries from operation, § 516, 
p. 2G0 

Construction workers, 

Care required to avoid injuring, g 391 
Contributory negligence, jury question, g 527, 
p. 583 

Contiguous premises, care to avoid injury to 
persons on, g 349, p. 818 
Contributory negligence, 

Children coasting, § 485; p. 85 
Persons working In or upon, Jury question, g 
527, p. 582 

County vehicles engaged in maintenance and re¬ 
pair, liability for negligence in operation, g 
441, p. 1121 

Crossings or intersections, generally, ante 
Damage to as result of operation of vehicle, lia¬ 
bility, §g 422, 423 
Defects. 

Injuries from defects or obstructions in high¬ 
ways, generally, post 
Injuries from operation, generally, post 

Depressions, contributory negligence with respect 
to driving into, jury question, g 227, p. 685 
Districts, negligent operation of vehicles, lia¬ 
bility for damages resulting, g 441, p. 1121 
Ditches, 

Contributory negligence with respect to driv¬ 
ing into, jury question, g 227, p. 585 
Liability for injury to vehicle and occupants 
as result of unguarded ditches, g 186 

Dogs on, 

(.-are required to avoid injuring, g 410 
Contributory negligence, g 467 
Driving on while intoxicated, element of offense, 
§ 629 

Embankments, 

Contributory negligence in driving over, jury 
question, g 227, p. 586 

Liability for injury to vehicle and occupants 
as result of unguarded embankment, g 
186 

Excavations, warning lights, g 193 
Exclusion as to use of, g 31 
Fences, 

Contributory negligence in driving through, 
jury question, | 227, p. 586 
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Fences—Continued 

Safeguarding dangerous conditions as re¬ 
spects liability for Injury to vehicles or 
occupants, g 190 

Filling stations, encroachment on, g 774 
Garage as public highway, g 715, n. 20 
Gasoline pumps, encroachment on, § 774 
Guard rails, safeguarding dangerous places as 
respects liability for injury to vehicles or 
occupants, g 100 
Holes, 

Contributory negligence with respect to 
driving into, jury question, g 227, p. 
585 

Defect as respects liability for injuries to 
vehicle or occupant, § 182 
Ice, generally, post 

Injuries from defects or obstructions in high¬ 
ways, generally, post 
Injuries from operation, generally, post 
Injuries to persons working on or near, negli¬ 
gence of operator, evidence, § 518, p. 321 
Intersections. Crossings or intersections, general¬ 
ly, ante 

Intoxicated persons observed on, care required 
to avoid injury, § 395 

Landslides, defect as respects liability for in¬ 
juries to vehicle or occupant, § 187 
Lanes, keeping in proper lane, § 27(>, p. 054 
Left hand side of road, generally, post 
License and registration, requirement as limited 
, to vehicles used on, § 03 

License fees and taxes, use of moneys for con¬ 
struction of road, § 143 

Licensees on adjacent property, duty owed to by 
operator of vehicle, § 340, p. 821 
Lien for damages to by vehicle operated in vio¬ 
lation of law, § 501 

Lighting dangerous places at night, liability for 
injuries to vehicles or occupants as affected, 
g 101 

Maintenance workers, contributory negligence, 
jury question, § 527, p. 583 
Negligent operation of vehicles employed in 
maintenance and repair, liability for dam¬ 
ages resulting, g 441, p. 1121 
Notice of dangerous conditions, liability for in¬ 
juries to vehicle or occupants, g 192 
Obstructions. Injuries from defects or obstruc¬ 
tions in highways, generally, post 
Obstructions in highways, generally, post 
Offenses, violation of regulations respecting use 
of, g 712 

Oiled surface, defect as respects liability for 
injury to vehicle or occupant, g 180 
Parking, generally, post 
Pedestrians, generally, post 
Persons or property not on highway, negligence 
resulting in injury, evidence, § 518, p. 307 
Persons working on, 

Contributory negligence, evidence, g 520, p. 
373 

Negligence causing injury to, jury question, 
g 520, p. 473 

Playing on, children, contributory negligence, g 
485, p. 83 


Highways—Continued 

Private property along, care required to avoid 
injuring, g 424 

Process in actions for injuries from operation, 
constructive service limited to accidents on 
highways, g 502, p. 155 

Public service vehicles, exclusion from or re¬ 
strictions as to, § 48, pp. 210-220 
Pushing vehicle on, contributory negligence as 
question for jury, g 227, p. 587 
Races or tests on, §§ 297, 571-4576 

Actions for injuries resulting, g 576 
Authority to permit, § 571 
Contributory negligence of spectator injured 
at, g 575 

Jury questions in actions for injuries result¬ 
ing, § 570 
Liability of, 

Participants, § 573 
Public authorities, § 572 
Spectators, 

Contributory negligence, § 575 
Liability for injury to, j} 573 
Trespass as affecting, § 574 
Railings, contributory negligence in driving 
through, jury question, g 227, p. 580 
Reciprocal rights and duties on, § 240 
Regulation and control of operation on, g 14, p. 124 
Repair, care required to avoid injury to persons 
repairing, § 391 
Restriction as to use of, g 31 
Right hand side of road, generally, post 
Right to use any part of, g 270, pp. 052-055 
Right to use in general, § 10, pp. 119-122 
Roads, streets, etc., included in term, § 20 
Ruts, 

Contributory negligence with respect to driv¬ 
ing into, jury question, § 227, p. 585 
Defects ns respects liability for injury to ve¬ 
hicle or occupant, § 182 
Shoulders of highways, generally, post 
Signs warning of dangerous conditions, liability 
for injuries to vehicles or occupants as af¬ 
fected, g 192 

Slippery surface, defects as respects liability for 
injury to vehicle or occupant, § 180 
Smoke, defect as respects liability for injury to 
vehicles and occupants, g 185 
Snow, defect as respects liability for injuries to 
vehicle or passengers, § 181 
Standing on or near, 

Instructions to jury in actions for injuries 
to person standing, g 544 
Negligence in operation of vehicle injuring 
person standing on, evidence, $ 518, p. 312 
Standing vehicles, regulation, g 28, pp. 130-146 
Tarred surface, defect as respects liability for 
injury to vehicle or occupants, § 180 
Telephone poles erected in, liability for injury to 
vehicle or occupants as result of, g 184 
Tests. Races or tests generally, ante this head 
Traffic control obstruction, liability for injuries 
to vehicle or occupants, g 184 
Trees falling on, defect as respects liability for 
injury to vehicle or occupants, g 187 
Trenches, contributory negligence in driving into, 
jury question, | 227, p. 583 
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Trespassers on adjacent property, duty owed to 
by operator of vehicle, $ 840, p. 821 
Trolley poles erected in, liability for injuries to 
vehicle or occupants, § 184 
Uneven surfaces, defect as respects liability for 
injuries to vehicle or occupants, § 182 
Unguarded ditches or embankments, liability for 
injury resulting to vehicle and occupants, § 
186 

Walking on or near, negligence in operation of 
vehicle injuring person walking, evidence, § 
518, p. 312 

Warning lights, dangerous obstruction or excava¬ 
tion, § 193 

Washouts, defect as respects liability for injury 
to vehicles or occupants, § 180, n. 82 
Wild animals colliding with vehicle, liability for 
injuries resulting, $ 505, p. <171 
Working in or on, care to avoid injuries to persons 
working, § 391 

Wrong side of road, generally, post 
Hills, 

Control of vehicle on, § 200 
Meeting other vehicle, care required, 8 300 
Right side of road, keeping to when approaching 
summit, § 270, p. 653 
Summit of hill, generally, post 
Hire, transportation for. Public service vehicles, 
generally, post 

Hiring of vehicle. Renting or hiring of vehicle, gen¬ 
erally, post 
Hit-and-run. 

See, also, Leaving scene of accident, generally, 
post 

Elements of offense, § 074, p. 817 
Presumptions, negligence, § 511(4), p. 212 
Statutory provisions, § 074, p. 814 
Hitchhikers, 

Care required to avoid Injuring, § 400, n. 39 
Driver attempting to frighten ns acting within 
scope of employment as respects liability for 
injury, § 437, p. 1098, n. 80 
Public service vehicles, § 50, n. 38 
Hitching rides, bicyclist, contributory negligence, § 404, 
p. 22 

Holding onto vehicle, care to avoid injury to persons 
holding on, § 390 
Holes in highways, 

Defect as respects liability for injury to vehicle or 
occupant, § 182 

Injuries by automobile caused by, liability, § 234, 
p. 595 

Home rule cities, taxicabs, bonds or security, § 111, 
p. 397, n. 43 

Homicide, 8$ 657-671, pp. 757-813 

Accident resulting in death, criminal liability, 
8 662 

Admissibility of evidence in prosecution for, § 600, 
p. 787 

Admissions and statements of accused, admis¬ 
sibility in evidence, $ 666, p. 787, n. 30 
Affidavits, prosecution for, 8 664, P- 779 
Aiding and abetting in, 8 657, p. 761 
Appeal and error, prosecutions for, § 671 
Assault with intent to murder or kill, generally, 
ante 


Homicide—Continued 

Assistance to injured person, failure to render as 
element of manslaughter, | 661 
Blood poisoning resulting from accident, criminal 
liability, § 060 

Burden of proof in prosecution for, 8 666, p. 785 
Instructions to jury, 8 608, p. 805 
Carelessness resulting in, criminal liability, 8 659, 
p. 771 

Cause of death, § 600 

Pleading in prosecution for, 8 664, p. 781 
Character of accused, evidence ns to, 8 600, p. 793 
Circumstantial evidence, sufficiency, 8 060, p. 793 
Complaint in prosecution for, § 064, pp. 779-784 
Applicability of instructions to, 8 068, p. 807 
Conformity of evidence to pleading, 8 065 
Consciousness of guilt, admissibility of evidence as 
to, § 066, p. 78S 
Contributory negligence, 

Defense of, § 603 

Evidence in prosecution for, 8 066, p. 790 
Instructions to jury on, § 60S, p. 807 
Jury question, § 607, p. 802 
Conviction or acquittal of other offense based on 
same accident, evidence ns to, 8 006, p. 793 
Corpus delicti, § 057, p. 758 
Proof of, 005 

Sufficiency of evidence as to, 8 000, p. 795 
Credibility of witnesses, jury question, 8 007, p. 
800 

Criminal negligence. 

Evidence ns to, 8 000, p. 798 
Jury question, 8 007, p. 803 
Cross-examination, § 606, p. 789 
Culpable negligence, 

Burden of proof, 8 000, p. 780 
Instructions to jury, § <M>S. p. 806 
Jury question, § 067, p. 802 
Pleading as essential, § 004, p. 781, n. 49 
Deadly weapon, classification of vehicle as, 8 657, 
p. 758 
Defenses, 

Instructions to jury on, § 608, p. 808, n. 40 
Request, § 008. p. 810 

Negligence of decedent or third person, 8 603 
Definitions, instructions to jury, 8 008, pp. 804, 807 
Degree of, 

Instructions to jury on, 8 668, p. 810 
Jury question, § 007, p. 804 
Degree of negligence, £ 659, pp. 771-776 
Instructions to jury, § 068, p. 805 
Jury question, § 067, p. 802 
Description of vehicle, pleading, § 664, p. 783 
Designation of crime or degree, pleading, 8 664, 
p. 783 

Direction of verdict, 8 667, p. 800 
Dismissal or nonsuit in prosecution for, 8 667, p. 
800 

Distinct offenses, pleading, 8 664, p. 783 
Driver’s license, admissibility of evidence as to 
accused not having, § 666, p. 788, n. 31 
Drugs, Intent as established by driver being 
under influence of, 8 658, p. 770 
Elements of offense, proof of, 8 605 
Emergency, jury question, | 667, p. 802 
Evidence in prosecution for, 8 666, pp. 785-800 

Applicability of instructions to, 8 668, p. 807 
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Homicide—Continued 

Evidence In prosecution for—Continued 
Confining to issues, | 665 
Excusable homicide, instructions to jury on, § 668, 
p. 807 

Findings in prosecution for, f 669 
Flight from scene of accident, 

See, also, Leaving scene of accident, gen¬ 
erally, post 

Admissibility of evidence as to, § 666, p. 788 
Consideration as evidence of guilt, 8 006, p. 
794, n. 11 

General allegations in prosecution for, sufficiency, 
8 664, p. 782 

Grade of offense, 8 657, p. 757 

Instructions to Jury, 8 668, p. 809 
Jury question, | 667, p. 804 
Pleading, 8 664, p. 784 
Gross negligence. 

Jury question, 8 067, p. 803 
Necessity of showing, 8 659, p. 771 
Guest, criminal liability in respect of, § 657, p. 762 
Habits of accused, admissibility of evidence in 
prosecution for, 8 66(5, p. 791 
Implied malice, 8 658, p. 768 
Included offenses, pleading, 8 064, p. 783 
Indictment or information in prosecution for, 8 
064, pp. 779-784 

Applicability of instructions to, 8 068, p. 807 
Inferences in prosecution for, 8 666, p. 786 
Instructions to jury in prosecution for, £ 668, pp. 
804-811 

Intent, § 658, pp. 768-771 

Evidence, § 606, pp. 795, 798 
Grade of offense, 8 657, p. 758 
Jury question, § 667, p. 803 
Manslaughter, 8 657, p. 759 
Negligent homicide, operation of vehicle, 8 
658, p. 770 

Intervening cause of death, criminal liability as 
affected, 8 0G0 

Intoxication of driver, 8 657, p. 766 
Evidence as to, 8 066, p. 795 
Admissibility, 8 666, p. 789 
Instructions to jury on, 8 668, p. 806 
Intent as established by, 8 658, p. 770 
Jury question, 8 067, pp. 802, 803 
Presumptions, 8 666, p. 787 
Proximate cause, 8 060 
Sufficiency of evidence, 8 066, p. 703 
Involuntary homicide, 8 657, p. 760 
Intent, 8 658, p. 770 

Involuntary manslaughter, generally, post 
Issues in prosecution for, 8 665 
Joint conduct, pleading, 8 664, p. 783 
Judgment in prosecution for, $ 670 
Jury question in prosecution for, 8 667, pp. 800-804 
Justifiable homicide, 

Instructions to jury on, 8 668, p. 807 
Murder in absence of justification, 8 657, p. 758 
Knowledge of danger, element of, 8 658, pp. 768- 
771 

Left side of highway, allegations as to driving on, 
sufficiency, 8 664, p. 782, n. 68 
Left side of road, 

Death as result of driving on, 8 657, p. 764 
Evidence as to driving on, 8 666, p. 796 


Homicide—Continued 
Lesser offenses, 

Charge of as including, 8 664, p. 783 
Instructions to jury on, | 668, p. 809 
Liability of person not operating vehicle, f 667, 
p. 761 

License, criminal liability for death resulting 
when driving without, 8 657, p. 764 
Lights, 

Instructions to jury in respect of, £ 668, p. 
800 

Jury question with respect to negligence, | 
067, p. 803 

Lookout, 

Duty to keep, 8 659, p. 773 
Jury question in prosecution for, 8 667, p. 803 
Malice, 

Evidence, 8 666, p. 798 

Indictment as required to allege, 8 664, p. 780, 
n. 44 

Manslaughter where death is caused without, 
8 657, p. 759 

Presumption, 8 666, p. 786 
Manslaughter, generally, post 
Misadventure resulting in death. 

Criminal liability, 8 662 
Instructions to 3ury on, 8 668, p. 808 
Modes of means, pleading, § 664, p. 782 
Motive, admissibility of evidence to show, 8 666, 
p. 787, n. 30 
Murder, generally, post 

Narcotics, driving while under influence of, 8 657, 
p. 765 

Negligence, § 657, pp. 758, 760 

Acts constituting negligent homicide, 8 657, 
p. 760 

Burden of proof, 8 665; 8 606, p. 786 
Decedent or third person, defense to prosecu¬ 
tion, 8 663 

Degree of, 8 659, pp. 771-776 

Evidence as to, 8 666, pp. 787, 795, 798 

Instructions to Jury on, § 668, pp. 805, 807 

Intent, 8 658, p. 770 

Jury question, 8 667, p. 802 

Operation of vehicle, £ 657, p. 758 

Proof of, 8 665 

Sufficiency of evidence, 8 666, pp. 792, 799 
New trial, prosecution for, 8 657, p. 758 
Ordinances, 

Admissibility in evidence in prosecution for, 
8 666, p. 788 

Instructions to jury in respect of, 8 668, p. 809 
Owner, liability for homicide by person operating, 
8 657, p. 762 

Particular offenses, 8 657, p. 758 
Passing and overtaking, criminal liability, 8 657, 
p. 764 

Pleadings, applicability of instructions to, 8 668, 
p. 807 

Presumptions in prosecution for, 8 666, p. 786 
Proof In prosecution for, f 665 

Instructions to jury, f 668, p. 805 
Proximate cause of death, 8 660 
Contributory negligence, 8 663 
Evidence, § 666, p. 792 
Instructions to jury, 8 668, p. 805 
Jury question, 8 667, p. 801 
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Homicide—*Continued 

Proximate cause of death—Continued 
Pleading, § 664, p. 783 
Punishment on conviction of, 8 670 
Questions of law and fact in prosecution for, 

8 667, pp. 800-804 
Seasonable doubt, 

Evidence establishing beyond as essential, § 

666, p. 792 

Instructions to jury on, § 668, p. 805 
Proof beyond as essential, $ 666, p. 785 

Beckless driving, 

Circumstances considered in determining, 8 
658, p. 768 

Conviction under indictment for manslaughter, 

§ 617, p. 706 

Criminal liability, 8 657, p. 765 ; 8 659, p. 

772 

Distinguished from manslaughter, 8 609, p. 

699 

Evidence, 8 666, p. 798 

Admissibility, 8 666, p. 791 
Instructions to jury on, 8 668, p. 809 
Jury question, 8 667, pp. 802, 803 

Reckless homicide, 8 657, p. 760 
Remoteness, admissibility of evidence, 8 666, p. 

787, n. 30 

Rendering assistance to Injured person, failure us 
element of manslaughter, 8 661 
Reputation of accused, 

Admissibility of evidence in prosecution for, 8 
666, p. 791 

Sufficiency of evidence as to, § 666, p. 793 

Requested instructions in prosecution for, § 668, 
p. 810 

Res ipsa loquitur, application of doctrine, 8 666, p. 

786 

Review of conviction, 8 671 
Right of way, Jury question as to negligence in 
failing to yield, 8 667, p. 803 
Rules of the road, 

Admissibility of evidence in prosecution for, 

8 666, p. 789 

Driving in conformity with, 8 659, p. 773 
Instructions to jury on, 8 668, p. 806 
Violation of, 6 657, p. 763, n. 64 

Sentence on conviction of, 8 670 
Shock resulting in death, criminal liability, 8 600 
Skidmarks, admissibility of evidence as to, 8 666, 
p. 790 

Slight negligence, criminal liability, 8 659, p. 771 
Specific facts, pleading as essential, 8 664, p. 782 
Speed, homicide, operation of vehicle, 8 659, p. 773 
Admissibility of evident, 8 666, p. 790 
Ordinances relating to, 8 666, p. 788 
Criminal liability for death caused by, 8 657, 
p. 765 

Evidence as to, 8 666, p. 794 
Instructions to jury in respect of, 8 668, p. 806 
Jury question in respect of negligence, 8 067, 
p. 803 

Manslaughter by'driving at excessive speed, 
presumptions, 8 666, p. 786 
Negligent homicide, 8 657, p. 761, n. 46 
Operation at reasonable rates, 8 659, p. 773 
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Statutory provisions, homicide, | 657, pp. 758, 
760; 8 659, p. 775 

Charging offense in language of, 8 664, pi 781 
Instructions to jury in respect of, 8 668, p. 809 
Sufficiency of evidence in prosecution for, 8 666, 
pp. 701-800 

Surplusage, indictment in prosecution for, | 664, 
p. 779, n. 42 

Suspension or revocation of license of operator, 
8 160, p. 485 

Time, pleading, 8 664, p. 783 
Unavoidable accident, 

Criminal liability, 8 662 
Instructions to jury on, 8 668, pp. 807, 808 
Jury question, | 607, p. 802 
Unlawful act, 

Operator engaged in, 8 657, p. 763 
Pleading, 8 664, p. 782 
Variance in prosecution for, 8 665 
Verdict in prosecution for, 8 669 
Violation of law, 

Criminal liability, 8 657, p. 762 
Intent as established by, 8 658, p. 770 
Operation of vehicle in, 8 657, p. 758 
Voluntary manslaughter, generally, post 
Wantonness, 

Evidence as to, 8 660, p. 792 
Instructions to jury on, 8 668, p. 809 
Jury question, 8 667, pp. 802, 803 
Warning, jury question in respect of, 8 667, p. 803 
Weight of evidence in prosecution for, 8 666, pp. 
791-800 

Willfulness, pleading as essential, 8 664, p. 781, n. 
49 

Wrong side of highway, charge of driving on, 8 
664, p. 782, n. 67 
Wrong side of road, 

Evidence as to driving on, 8 666, p. 796 
Jury question as to driving on, 8 667, p. 803 
Wrong side of street, death as result of driving on, 
8 657, p. 764 

Horn, 

Backing, sounding when backing, 8 902 
Contributory negligence in failing to sound, evi¬ 
dence, 8 520, p. 379 

Proximate cause of injury, 8 520, p. 391 
Equipment of vehicle with, duty of operator, 8 260 
Motorcycles, contributory negligence in failing to 
sound, jury question, £ 527, p. 567 
Negligence on failure to sound, 

Admissibility of evidence, 8 515 
Jury question, 8 526, p. 438 
Passing and overtaking, 

Failure of leading driver to hear, 8 322, p. 744, 
n. 7 

Following driver as required to sound, 8 323, 
p. 750 

Signalling by, 8 326, p. 760 
Private driveway. 

Sounding before turning into, 8 344 
Sounding when operating, 8 349, p. 816, n. 81 
Proximate cause of injury, absence of, jury ques¬ 
tion, 8 522, p. 407, n. 81 
Sidewalks, sounding by vehicle crossing, 8 346 
Signalling approach of vehicle, 8 288, p. 674 
Sounding when meeting other vehicle, 8 305 



INDEX TO MOTOR VEHICLES 


Horn—Continued 

; Standing vehicles, sounding when passing, § 338, 
p. 795 

Horseback riders, 

Care required to avoid injury, § 381 
Contributory negligence, | 460 
Jury question, § 527, p. 570 
Infants, § 527, p. 588 

Negligence causing injuries to, jury question, $ 

- 526, ,pw 482, n. 72 

Proximate cause of injury to, jury questions, } 
522, p. 404 

Horse-drawn vehicles, 

Care required to avoid injury to drivers, § 381 
Contributory negligence of drivers or occupants, 
g 465 

Jury question, g 522, p. 413; § 527, p. 569 
Last clear chance doctrine, jury question in ac¬ 
tions for injuries, § 528, p. 593 
Lights or reflectors, contributory negligence, jury 
question, § 527, p. 569 

Negligence, liability for injuries caused by, § 566 
Jury question, § 526, p. 480 
Position on highway, contributory negligence, § 
527, p. 569 

Proximate cause of injury, jury question, § 522, 
p. 399, n. 40 

Proximate cause of injury in collision with, jury 
question, § 522, p. 404 

Bight of way, contributory negligence in failing 
to yield, Jury question, § 527, p. 5C9 
Speed regulations, applicability to automobiles, 
§ 22 

Stopping on signal of driver, § 35 
Horseless carriage, synonymous term, $ 1, p. 309 
Horsepower, license fees and taxes according to, § 139 
Horses, 

Characteristics, habits, etc., admissibility of evi¬ 
dence as to in actions involving frightening, 
§ 516, p. 252 

Frightening animals, generally, ante 
Noises tending to frighten, negligence, § 413 
Private premises, frightening horses on, § 421 
Blowing down when approaching on highway, & 
415 

Straying on street, care required to avoid Injuring, 
g 439 

Horticultural products, public service vehicles, exemp¬ 
tion of vehicles carrying from special license or 
tax, § 94, p. 345 

Hospital busses, public service vehicle, exemption from 
special license or tax as, § 94, p. 345 
Hospitals, 

Municipalities exempt from liability for negli¬ 
gence of driver of vehicle used in connection 
with, § 441, p. 1113, n. 15 
Public service vehicles, exemption, 9 44, p. 190 
Hotel busses, certificate of convenience and necessity, 
exemption from requirement, f 94, p. 347 
Hotels, 

Taxicab stands, 

Indorsement of approval, § 103, p. 378 
Power to authorize In front of, $ 50 
Taxicabs, solicitation of patronage, § 55, n. 32 
Hours of driving, public service vehicles, regulations 
as to, | 56 


House trailers, stopping or parking on highway, warn¬ 
ing devices, | 335, p. 785, n. 12 
Housekeeper, family purpose doctrine as applicable 
to, § 433, p. 1071 

Humanitarian doctrine. Last clear chance, generally, 
post 

Husband and wife, 

Consent to operation of car by spouse, liability 
of owner for negligent operation, § 442, p. 1137 
Employee driving wife’s automobile, liability of 
husband for negligence in operation, § 446 
Evidence, relationship ns respects liability for in¬ 
juries from operation of vehicle, § 517, p. 281 
Family purjiose doctrine, 

Liability of wife under, $ 433, p. 1070 
Liability under, g 433, p. 1072 
Guest relationship between, g 399(1), p. 985 

Statutory liability for injuries as affected by 
relation, § 399(5), p. 1018 
Injuries resulting from operation. 

Joint action, § 500, p. 143 
Personal liability of wife driving husband’s 
automobile, § 426, n. 44 
Pleading in action for, § 505, p. 173 
Joinder as defendants in actions for injuries from 
operation, § 500, p. 146 

Joint enterprise, liability of wife for negligence 
of husband on theory of, § 440 
Judgment against, actions for injury to guests 
riding in vehicle owned by husband and 
driven by wife, § 559 

Loan of car by wife to husband, liability of wife 
for husband’s negligence, § 439, p. 1109, n. 70 
Negligence, 

Husband in operating wife’s car, liability for 
injuries resulting, § 434, p. 1081 
Owner as liable for wife’s negligence in 
operating car, g 434, p. 1079 
Wife operating own vehicle, liability of hus¬ 
band, § 446 
Passengers, 

Contributory negligence, S 486, p. 92 
Lookout by wife riding with husband, g 488, 
p. 102, n. 82 

Reliance on care of others, § 487, p. 99, n. 55 
Pleading, actions for injuries from operation of 
vehicle, § 505, p. 173 

Presence of husband in automobile owned by wife, 
liability for negligence of wife In operation, 
§ 446 

Registration in name of married woman, § 72 
Servant driving wife’s automobile, liability of 
husband for negligence, g 446 
Ice, 

Contributory negligence in driving on Icy road, 
jury question, $ 227, p. 58Q 
Defect in highways as respects liability for in¬ 
juries to vehicle or occupant, § 181 
Injuries by automobiles caused by presence of, 
liability for, g 234, p. 595 
Negligence in permitting on highways, jury ques¬ 
tion, g 227, p. 578 

Passengers, assumption of risk from icy streets 
or highways, g 486, p. 95 

Sidewalks covered with, pedestrian’s right to use 
streets, g 469, p. 33 
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Ice—Continued 
Speed, 

Icy street, proximate cause of accident, | 
290, p. 705, n. 86 
Negligence, 

Evidence, § 518, p. 306 
Jury question, § 526, p. 435, n. 71 
Identiication, 

Driver, offenses, failure to give information as to, 
g 652 

License and registration, § 101 
Purpose, § 59 

License plates for purpose of, § 107 
Vehicle involved in accident or collision, admis¬ 
sibility of evidence as to, § 516, p. 255 
Identification lamps, proximate cause of injury, defect 
in connection with, g 263, p. 644 
Identification marks or tags, 

Alteration, criminal liability, § 596 
Driving without as offense, g 638 
License and registration, nonresident, g 68 
Possession of vehicle with marks altered or re¬ 
moved, offense, g 688 

Sale of vehicle on which marks have been de¬ 
stroyed, removed, etc., offense, § 714, p. 859 

Identity, 

Evidence, actions for injuries from operation, g 
517, p. 276 

Instructions to jury in actions for injuries from 
operation, § 531 
Operator of vehicle, § 551 
Jury question, action for injuries from opera¬ 
tion of vehicle, g 523 

Operator, evidence us to in actions for injuries 
from operation, § 517, p. 279 
Ignition switch, leaving key in cur parked on private 
premises as negligence, § 349, p. 818 
Ignorance. Knowledge, generally, post 
Illness, driver suffering unanticipated illness depriv¬ 
ing of use of faculties, liability for injuries re¬ 
sulting, g 264 

Immaterial evidence, actions for injuries from opera¬ 
tion, exclusion, § 514 

Imminent peril, liability for injuries as result of 
acts of operator placed in position of, g 257, p. 
624 

Impeding traffic, willfully driving so as to impede, 
liability for injuries resulting, g 258, p. 632 
Implied consent, 

Criminal liability for taking and using vehicle 
without consent, g 691, p. 838 
Liens, garage keepers or repairmen, g 746, p. 
800 

Operation of vehicle by another, knowledge as 
factor in determining as respects liability 
for negligent operation, g 442, p. 1132 
Implied malice, homicide, operation of vehicle result¬ 
ing in, g 658, p. 768 

Implied notice, defects or obstructions in highways, 
liability for injuries to vehicles or occupants, g 
194 

Impounding vehicles improperly parked or left on 
streets, g 28, p. 140 

Imprints of wheel or tire, scene of accident or col¬ 
lision, admissibility of evidence in actions for in¬ 
juries, g 516, p. 262 


Imprisonment, 

Driving while intoxicated, conviction for, f 636, 
p. 739 

Speed, continual violation of law, g 650 
Imputed negligence, 

Operator, negligence imputed to owner, g 462, p. 
18 

Consent of owner to operation, g 442, p. 1133 
Owner’s presence in vehicle driven by another, 
g 428, p. 1054 

Incompeteney of operator. Operators, post 
Indentations in highways, subsequent to accident 
or collision, admissibility of evidence in actions 
for injuries, g 516, p. 261 
Independent contractors, 

Agents, liability for injuries caused by opera¬ 
tion of vehicle by, g 435 
Defects or obstructions in highways, liability 
for injuries caused by, g 169; g 203, p. 549; g 
205 

Evidence, 

Admissibility in action for injuries from 
operation of vehicle, g 510, p. 268 
Relationship as respects liability for injuries 
from operation of vehicle, g 517, p. 282 
Filling stations, liability for negligent acts of, 
g 777 

Instructions to jury in respect, of, actions for 
injuries from operation, § 551 
Jury question, action for injuries from operation 
of vehicle, g 526, p. 51G 

Liability of employer for injuries resulting, gg 
438, 455 

Licenses, failure to comply with law as subject¬ 
ing contractee to liability for injuries caused 
by negligence of contractor, g 455 
Negligence in operation of vehicle, liability of 
employer, g 451, p. 1150 

Negligence in operation of vehicle owned by, lia¬ 
bility of employer for injuries resulting, g 455 
Races conducted by, liability for injuries to 
spectators, § 577 
Repairmen, g 729 

Salesmen, liability for negligence in operation of 
vehicle, g 451, p. 1156 

Soliciting agent, liability for negligence in op¬ 
eration of vehicle, g 451, p. 1156 
Independent purpose, servant or agent using vehicle 
for, liability of owner for injuries resulting, § 
437, p. 1098 

Index cards, registration of vehicles, g 105 
Indictment, information or complaint, 

Assault and battery, g 598 

Consent, prosecution for taking vehicle without, 
g 093 

Homicide, prosecution for, g 064, pp. 779-784 
Applicability of Instructions to, g 068, p. 807 
Interstate commerce, transporting stolen vehicle 
in, g 705 

Intoxication, driving while intoxicated, g 632, pp. 
724-728 

Leaving scene of accident, prosecution for, g 677 
License and registration, prosecution for viola¬ 
tion of law, g 608 

License or number plates, operation of vehicle 
without, g 638 

Malicious mischief, prosecution for, g 673 
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Indictment, information or complaint—Continued 
Neglecting duty after accident, prosecution for, g 
677 

Operation of vehicle without license number 
plates, | 638 

Operator's license, prosecution for driving with¬ 
out, g 639 

Overloading, prosecution for, g 685 
Parking regulations, prosecution for violation, g 
714, p. 855 

Possession of vehicle with identification marks 
altered or removed, prosecution for, g 688 
Reckless driving, prosecution for, § 617, pp. 705- 
706 

Removal of parts of vehicle without authority, 
prosecution for, g 713 

Right hand side of road, prosecution for failure 
to keep to right, g 654 

Right of way, prosecution for violation of regu¬ 
lations, g 714, p. 856 
Rules relating to, g 588 
Shooting at vehicle, prosecution for, g 690 
Speed, prosecution for violation of law, g 646 
Traffic signals, prosecution for violation of, g 
714, p. 857 

Transporting passengers or goods for hire in 
violation of law, g 701, p. 847 
Transporting stolen vehicle in interstate com¬ 
merce, prosecution for, g 705 
Individual and joint verdict, actions for injuries 
from operation of vehicles, g 558, p. 657 
Infants, 

See, also, Parent and child, generally, post 
Anticipating presence of children trespassing on 
vehicles, g 401 

Backing, care required as to, g 349, p. 822 
Bicycle riders, 

Care required in operation, g 464, p. 19 
Care required to avoid injury to children on, 
g 396, p. 973 

Negligence of operator of vehicle injuring, 
evidence, g 518, p. 319 
Burden of proof, 

Actions for Injuries to, g 511(2), p. 198 
Contributory negligence, g 512, p. 237 
Capacity to exercise care to avoid injury, jury 
question, g 527, p. 590 

Care required to avoid injuring, g 396, pp. 963-975 
Circumstantial evidence, negligence in operation 
of vehicle injuring, establishment by, g 518, 
p. 317 

Coasting in or near street or way, negligence of 
operator injuring, evidence, g 518, p. 318 
Coasting on highway, contributory negligence, g 
485, p. 85 

Competency to operate vehicle, rebuttal of pre¬ 
sumption, g 518, p. 301 

Consent of parent to operation of vehicle by 
child, liability of owner for negligence, g 442, 
p. 1137 

Contributory negligence, $ 485, pp. 82-87 
Burden of proof, g 512, p. 237 
Evidence, g 520, p. 373 

Proximate cause of injury, g 520, p. 391 
Jury question, g 527, p. 587 
Proximate cause of injury, evidence, f 520, 
IK 388 


Infants—Continued 

Control of vehicle, negligence of operator of 
vehicle injuring with respect to, evidence, f 
518, p. 320 

Darting suddenly into street or highway, care to 
avoid injuring, g 396, p. 968 
Degree of care required to avoid injuring, f 396, 
p. 965 

Employee permitting to ride in employer's ve¬ 
hicle, care required to avoid injury, g 399(2), 
p. 990 

Entrusting operation of vehicle causing injury 
to, negligence, jury question, g 526, p. 525 
Family purpose doctrine, ante 
Family relationship, liability of owner for torts 
of child in operating vehicle because of, | 434, 
p. 1075 

Fenders, negligence in permitting child to ride 
on, § 404, p. 1027 
Guests, 

Care required as to, g 399(1), p. 980 
Statutes as applying to infants, g 399(3), p. 
995, n. 60 

Statutory liability for injury to, g 399(5), p. 
1017 

Incompetent drivers, liability of owner Intrusting 
vehicle to, g 431, p. 10G2 

Instructions to jury in actions for injuries to as 
result of operation, gg 531, 541 
Intelligence, age, etc., admissibility of evidence 
as to in actions for injuries from operation, 
§ 516, p. 250 

Invitees, care required to avoid injuring, g 399 
(2), p. 990 

Joint and several liability for damage caused 
by negligence in driving vehicle, g 427, p. 
1047 

Last clear chance, 

Evidence in action involving, g 520, p. 392 
Jury question, g 528, p. 595 
Liability of parent for injuries resulting from 
negligent operation of vehicle, g 445 
License to operate vehicle, g 155 

Liability for aiding in procurement, g 505, 
p. 173 

Liability of owner in case of operation by 
unlicensed minor, g 163, p. 500 
Liability of parent or person signing ap¬ 
plication for negligence in operation of 
vehicle, g 447 

Liens, garage keepers or repairmen, g 744 
Lights, negligence of operator of vehicle injuring 
with respect to, evidence, g 518, p. 319 
Lookout, post 

Motorcyclists, care required in operation, g 463, 
n. 58 

Negligence in operation of vehicle injuring, | 349, 
p. 823; g 396, p. 966 
Evidence in action for, g 518, p. 316 
Jury question, g 526, p. 425, n. 14, 16; g 526, 
p. 482 

Operation of vehicle, adult accompanying, g 146 
Operator's license, parent joining in application, 
admissibility in evidence of application in 
actions for Injuries from operation, g 516, p. 
265 


1004 



INDEX TO MOTOB VEHICLES 


Infants—Continued 

Owner permitting child under age to operate 
vehicle, liability for injuries resulting, | 431, 
p. 1064 

Passengers, contributory negligence, § 486, p. 92 
Permitting operation by, offense, | 687 
Playing in or near street, or way, 

Care required to avoid injuring, | 303; | 396, 
p. 066, n. 37; g 396, p. 967 
Coasting or sledding on, care required to 
avoid injury, | 393 
Contributory negligence, § 485, p. 85 
Evidence as to custom as admissible in ac¬ 
tion for death or injuries to child, § 
516, p. 255 

Negligence of operator injuring, 

Evidence, § 518, p. 318 
Jury question, g 526, p. 483 

Presumptions, 

Actions for Injuries, happening of accident 
as giving rise to presumption of negli¬ 
gence, § 511(3), p. 201 
Contributory negligence, § 512, p. 237 

Private premises, care in operation to avoid in¬ 
jury to, § 349, p. 821 

Proximate cause of injury as result of operation 
of vehicle, § 349, p. 823 

Beckless drivers, liability of owner entrusting 
car to, g 431, p. 1062 
Repairs under contract with, lien, g 744 
Riders, driver or person in charge permitting, 
liability, g 399(2), p. 986 

Running board, negligence in permitting child to 
ride on, § 404, p. 1027 

Running suddenly into street or highway, care 
to avoid injury, § 396, p. 968 
School busses, care to avoid injuring children in 
vicinity of, § 39G, p. 970 

School house, care required as to children in 
vicinity of, $ 396, p. 970 

Sidewalks, negligence of operator Injuring chil¬ 
dren on, evidence, § 518, p. 319 
Signals, post 

Skating in or near street or way, negligence of 
operator injuring, evidence, § 518, p. 318 
Speed, negligence of operator of vehicle injuring 
with respect to, 

Evidence, g 518, p. 320 
Jury question, g 526, p. 432 

Standing vehicles, care required to avoid injury 
to infants in vicinity of, g 396, p. 972 
.Starting tractor while playing thereon, proximate 
cause of injury, jury question, g 522, p. 400, 
n. 47 

-Starting vehicle, care required to avoid injury 
to children in vicinity, g 396, p. 972 
Trespassers, care required to avoid injury to, g 
349, p. 820 

Trespassers on vehide, care required to avoid 
injuring, § 401 

Tricyclists, negligence of operator of vehicle in¬ 
juring, evidence, g 518, p. 319 
Unauthorized invitee or permittee, care required 
to avoid Injuring, g 399(2), p. 991 
Unavoidable accident, liability, g 396, p. 968 
Vigilance to avoid injuring, | 396, p. 966 


Infants—Continued 

Walking on highway, contributory negligence, | 
485, p. 85 

Warning. Signals, generally, post 
Inferior roads, intersections, entering main or through 
highway, g 350, p. 832 

Infirm persons, care required to avoid injury to, g| 
394, 484 

Information, prosecution for failure to give after 
accident, 

Allegations, g 677 

Criminal liability, | 674, p. 819 

Defenses, g 076 

Informations. Indictment, information or complaint, 
generally, ante 
Ingress and egress, 

Cab stands interfering with, power of munici¬ 
pality to authorize, g 50 

Parking regulations interfering with, g 28, p. 139 
Inherent dangers, liability of manufacturer, g 165, p. 
501 

Injunction, 

Cease and desist order, enforcement against pub¬ 
lic service vehicle, g 93, p. 336 
Certificate of convenience and necessity, opera¬ 
tion of public service vehicles without, g 93, 
p. 336 

Filling stations, 

Adjoining property owners, g 776, p. 939 
Construction or operation, g 773 
State highway, g 774 

Violation of ordinance regulating or restrict¬ 
ing, g 775, p. 931 

Franchise to operate motor bus route, grant of, 
§ 104 

Garages constructed after granting of, g 720 
License and registration, cancellation of license, 
§ 131 

License fees and taxes, enforcement, g 142, p. 464 
License plates, operation of vehicle without dis¬ 
playing current plates, g 133 
Motor busses, revocation of license or permit, g 
131 

Parking, abutting owner enjoining as nuisance, 
g 28, p. 140 

Public service vehicles, post 
Railroads, unlawful competition, g 95, p. 850 
Regulation of operation, enforcement, g 24 
Sale of franchise to operate motor bus route, g 104 
Street railroads, unlawful competition, g 95, p. 350 
Suspension of license to operate vehicle, g 160, p. 
491 

Taxicabs, operation without furnishing required 
bond, g 111, p. 402 

Injuries by animals, g 565, pp. 669^-677 
Actions for, g 565, p. 673 
Evidence in actions for, g 565, p. 674 
Jury questions in actions for, g 565, p. 675 
Injuries by vehicle other than motor vehicle, gg 566-- 
570, pp. 677-680 
Actions for, g 567 

Contributory negligence, jury question, g 569 
Evidence, actions for, | 568 
Instructions to jury in actions for, g 570 
Jury question in actions for, g 569 
Negligence, 

Jury question, | 569 
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Injuries by vehicle other than motor vehicle—Oont'd. 
Negligence—Continued 
Liability for, § 066 

Proximate cause, jury question, g 569 
Questions of law and fact in actions for, § 569 
Injuries from defects or obstructions in highways. 
IS 168-245, pp. 506-603 
Abandoned roads, $ 172, p. 510 
Abutting owner, jury question as to negligence, 

S 227, p. 577 

Acceptance of dedicated road as essential to lia¬ 
bility, S 172, p. 510 

Accumulated snow and ice as defect, | 181 
Act of God, 

Jury question, § 227, p. 582, n. 33 
Liability, § 174 

Actions for, &§ 213-245, pp. 557-603 

Injuries by automobile, g§ 236-245, pp. 598-603 
Adjoining owners, liability for, § 203, p. 548 
Admissibility of evidence in actions for, § 224 
Altered roads, warning, § 189 
Amendment of pleadings in actions for, g 220, p. 
562 

Answer in actions for, § 221 
Anticipating danger. 

Contributory negligence on failure to antici¬ 
pate, g 201, p. 538 
Operator of vehicle, g 211 
Appeal and error, actions for, g 231 
Assumption of risk, 

Knowingly using defective way, j 201, p. 539 
Passenger, jury question, g 227, p. 588 
Assured clear distance ahead doctrine as ap¬ 
plicable, g 201, p. 543 
Authorities liable, £$ 169-175, pp. 507-517 
Backing vehicle at night, contributory negligence, 
g 201, p. 540, n. 33 

Barricades, jury question, g 227, p. 576, n. 86 
Barriers, 

Across highways, g 184 
Evidence as to necessity, g 225, p. 571 
Jury question as to negligence in furnishing 
at dangerous places, g 227, p. 581 
Safeguarding dangerous places, g 190 
Basis of liability, || 204-206 
Blinding lights, 

Contributory negligence in approaching as re¬ 
spects liability for injuries, g 201, p. 541 
Contributory negligence of driver proceeding 
when confronted by, g 211, n. 37 

Brakes, 

Contributory negligence in respect of as bar¬ 
ring recovery, g 201, p. 537 
Evidence in action for Injuries, g 225, p. 571 
Operation without proper brakes, g 199 
Breach of duty, 

Instructions to jury, g 228, p. 589, n. 89 
Jury question, g 227, p. 576 
Bridges, liability, g 183 
Burden of proof in actions for, g 223 
Instructions to jury, g 228, p. 590 
Care required of authorities charged with mainte¬ 
nance, g 174 
Cautioning driver, 

Contributory negligence of passenger, jury 
question, g 227, p. 588 


Injuries from defects or obstructions in highways— 
Continued 

Cautioning driver—Continued 

Duty of passenger, g 202, p. 545 
Character of defect or obstruction, liability as af¬ 
fected, g 207 

Choice of way, jury question, g 227, p. 586 
Circumstantial evidence, proximate cause shown 
by, § 225, p. 573 
Claim for damages, 

Condition precedent to action for, g 215 
Evidence as to giving of, g 225, p. 572 
Pleading, § 220, p. 562 
Closed highways, g 172, p. 510 

Liability of contractor working on closed way, 

§ 203, p. 549 
Warning, | 189 
Comparative negligence, g 211 
Complaint in action for, § 220, pp. 559-562 
Concurrent negligence, jury question, § 227, p. 587 
Concurring cause, g 175 
Act of God, g 175 

Conditions before and after accident, admis¬ 
sibility of evidence as to, g 224 
Conditions precedent to action for, gg 214, 215 
Constructive notice of defects and obstructions, 
liability in case of, g 194 
Contract as basis of liability, g 205 
Contractors, liability for injuries, g 203, pp. 547- 
550 

Basis of liability, | 205 

Control of vehicle, loss of control as contributory 
negligence barring recovery, § 201, p. 537 
Control over driver, contributory negligence of oc¬ 
cupant having, § 202, p. 547 
Costs in action for, g 232 
Counties, liability, g 169 

Statutory provisions, g 170 
Crossing gate, § 207 
Culverts, liability, § 183 

Curbs, contributory negligence In driving over, 
jury question, g 227, p. 586 
Curves, 

Defect as respects liability for injury, § 176 
Radius of lights rule as applicable, g 201, p. 
543 

Damages, g 233 

Declaration in action for, £ 220, pp. 559-562 
Dedicated roads, acceptance as essential to lia¬ 
bility, g 172, p. 510 

Delegation of duty to keep streets in repair and 
safe condition for travel, g 171 
Depressions, jury question as to contributory neg¬ 
ligence in driving into, g 227, p. 585 
Discontinued highways, g 172, p. 510 
Warning, g 189 

Ditches, jury question as to contributory negli¬ 
gence in driving into, g 227, p. 585 
Drawbridge, 

Contributory negligence in approaching or 
crossing, g 201, p. 539 
Liability, g 183 

Driver's contributory negligence, g 201, pp. 535- 
544; g 211 

Issue in respect of, g 222 
Jury question, | 227, p. 583 
Pleading, g 220, p. 562 
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Injuries from defects or obstructions in highways— 
Continued 

Driver’s negligence as bar to recovery by passen¬ 
ger, § 202, p. 546 

Dust, contributory negligence in driving through 
as respects liability, $ 201, p. 542 
Duty to maintain as essential for liability, § 172, 
p. 511 

Embankments, contributory negligence in driving 
over, jury question, § 227, p. 586 
Emergencies, 

Contributory negligence as result of acts in, 
§ 201, p. 538 

Liability for acts of operator in, § 211 
Equipment of vehicle, operation without necessary 
equipment, $ 210 
Evidence in actions for, 

Admissibility, § 224 

Conflicting evidence, jury question, § 227, p. 
575 

Contributory negligence, § 225, p. 573 
Instructions based on, £ 228, p. 590 
Weight and sufficiency, § 225, pp. 569-575 
Excavations, failure to guard, § 207 
Evidence, § 225, p. 570 

Excessive weight or width of vehicle as affecting 
liability, § 200 

Existence of defects, etc., evidence, § 225, p. 569 
Failure to carry proper lights as affecting lia¬ 
bility, § 198 
Fences, 

Contributory negligence in driving through, 
jury question, § 227, p. 586 
Erection to prevent trespass on property, § 
207 

Safeguarding dangerous places, S 190 
Filing notice of claim for, § 215 
Findings in actions for, £ 229 
Fire hydrants, jury question, § 227, p. 578, n. 14 
Floods, liability, § 174 
Fog, 

Contributory negligence in driving through, 
§ 201, p. 541 

Radius of lights rule as applicable when sud¬ 
denly encountering, § 201, p. 544 
Form of remedy, $ 213 

Fraud, contributory negligence of motorist driv¬ 
ing with view obscured by, § 211 
Grounds of action, § 214 
Guard rails, 

Jury question as to negligence in maintaining 
at dangerous places, § 227, p. 581 
Safeguarding dangerous places by, £ 190 
Guarding against dangerous condition, £ 188 
Hedges obstructing view, liability of adjoining 
owner, § 207 
Holes in surface, § 182 

Jury questions as to contributory negligence 
in driving into, £ 227, p. 585 

Ice, 

Contributory negligence in driving on icy 
roads, jury question, § 227, p. 586 
Jury question as to negligence, £ 227, p. 578 
Liability, £ 181 

Implied notice of defects or obstruction, liability 
in case of, £ 194 


Injuries from defects or obstructions in highways— 
Continued 

Imputed negligence of driver as bar to recovery 
by guest or occupant, £ 212 
Incompetent driver, contributory negligence of 
passenger riding with, £ 202, p. 547 
Independent contractors, liability, £ 169; £ 203, 
p. 549 

Basis of liability, £ 205 

Injuries by automobiles. Injuries from opera¬ 
tion, post 

Injuries from operation, post 
Instructions in actions for, £ 228, pp. 588-591 
Contributory negligence, § 228, p. 590 
Insurer, liability of authorities charged with 
maintenance, £ 174 
Intervening causes, £ 175, n. 44 
Intoxicated driver, contributory negligence, £ 201 
p. 536, n. 71 

Passenger riding with, £ 202, p. 547 
Jury question, £ 227, p. 588 

Intoxicated passenger, contributory negligence, § 
202, p. 546 

Invitees, liability of state as dependent on status 
of, § 170 

Issues in actions for, £ 222 

Instructions on, £ 228, p. 589 
Joint liability, pleading, £ 220, p. 562 
Judgment in actions for, § 230 
Jurisdiction of actions for, § 216 
Jury questions in actions for, £ 227, pp. 575-588 
Contributory negligence of occupant or guesV 
£ 227, p. 587 

Knowingly using defective way, contributory ne* 
ligence, £ 201, p. 539 

Knowingly using unsafe road, contributory negll 
gence, £ 211 

Knowledge of passenger, liability for injury aw 
affected, £ 202, p. 545 

Landslides as defect as respects liability, £ 187 
Leave to sue for, £ 214 

Leaving traveled way, contributory negligence, 
£ 201, p. 540 

Left side of road, driving on as contributory ne^ 
ligence barring recovery, £ 201, p. 538 
Liability, £ 234, p. 593 

Maintenance for failure to remove, £ 181 
Municipalities, £ 169 

Statutory provisions, £ 170 
Persons causing, ££ 203-212, pp. 547-557 
Public or highway authorities, ££ 168-202, pp. 

506-547 
States, £ 160 

Statutory provisions, £ 170 
Statutory liability, ££ 170, 423 

License or registration, operating vehicle without 
as affecting liability, £ 209 
License to operate vehicle as essential to liability, 
£ 196 

Licensee, liability of state as dependent on status 
of, £ 170 
Lights, 

Contributory negligence in driving without or 
with insufficient lights, £ 201, p. 541; £ 
211 

Dangerous places at night, £ 191 
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Injuries from defects or obstructions In highways— 
Continued 
Lights—Continued 

Evidence as to failure to maintain, { 225, p. 
571 

Failure to carry proper lights as barring 
recovery, g 198 

Jury question, § 227, p. 575, n. 82 

Negligence in lighting dangerons place, 
| 227, p. 581 

Warning of dangerous obstructions, § 193 

Limitation of actions for, f 217 

Limitation of liability to traveled roadway, § 173 

Lookout, 

Contributory negligence in failing to main¬ 
tain, g 201, p. 540; s 211 
Jury question, g 227, p. 584 
Guests, § 202, p. 545 

Mailbox as nuisance as respects liability, g 184, n. 
30 

Maintenance, duty to maintain as essential to 
liability, g 172, p. 511 

Malicious negligence, personal liability of high¬ 
way officer, g 174 
Narrow roads, g 178 

Nature of defect or obstruction, g§ 170-187, pp. 
517-527 

Nature of remedy for, g 213 
Negligence, 

Basis of liability, § 206 
Burden of proof, g 223 
Essential to liability, g 174 
Evidence, g 225, pp. 570, 572 
Instructions to jury on, § 228, p. 589 
Jury question, g 227, pp. 576, 579 
Maintenance by failing to remove obstruc¬ 
tions, g 184 

Use of highway by highway employees as de¬ 
fect, g 177 

Nonfeasance, personal liability of highway officers 
for, g 174 
Notice, 

Condition precedent to action for, g 235 
Pleading, g 220, p. 562 
Dangerous conditions, g 192 
Defect or obstruction, liability as dependent 
on, gg 192, 194 

Evidence as to, g 225, p. 572 
Instructions to jury on, g 228, p. 589 
Jury question as to giving of, g 227, pp. 576, 
579 

Requirement as to matters to be stated, g 
215 

Service of notice of claim for, g 215 
Nuisance, 

Basis of liability, g 206 
Contributory negligence of driver, or operator, 
g 211 

Barring recovery, g 201, p. 536 
Defect In plan of construction constituting, 
g 176 

Jury question, g 227, p. 579, n. 14 
Maintenance of action for, g 213 
Objects off highway, liability in respect of, g 187 
Obscured view, contributory negligence in proceed¬ 
ing, g 201, p. 541; g 204 


Injuries from defects or obstructions In highways— 
Continued 

Oil on surface creating slippery condition, lia¬ 
bility, g 180 

Operation of vehicle without license or registra¬ 
tion, g 209 

Overhead viaducts or trestles, g 184 
Park districts, liability, g 169 
Parties to actions for, § 218 
Patrol system, liability of state maintaining high¬ 
ways under, | 170 
Paving, § 179 

Permission to sue for, g 214 
Personal liability of highway officers, g 174 
Petition in action for, § 220, pp. 550-562 
Pillars and piers as defect as respects liability, 
g 184 

Plan of construction, liability for defective plan, 
§ 176 

Plea in action for, g 221 

Pleading in actions for, gg 219-222, pp. 559-564 
Injuries by automobiles caused by defects or 
obstructions, g 237 
Instructions based on, g 228, p. 591 
Poles, g 207 

Position of passenger in vehicle, contributory neg¬ 
ligence, g 202, p. 545 
Precautions against injury, g 207 
Jury question, g 227, p. 580 
Liability as affected by, gg 188-193, pp. 527- 
532 

Preponderance of evidence in action for, g 225, 
p. 569 

Presumptions In action for, g 223 
Safety for public use, g 211 
Private ways turned over to highway authorities, 
liability, g 203, p. 548 
Process in actions for, g 218 
Proof in action for, g 222 
Proximate cause, post 

Questions for jury in actions for, g 227, pp. 575- 
588 

Radius of lights rule as applicable, g 201, p. 543; 

g 211 
Railings, 

Contributory negligence in driving through, 
jury question, g 227, p. 586 
Evidence as to necessity, g 225, p. 571 
Negligence as jury question, g 227, p. 582 
Rain, contributory negligence of motorist driving 
with view obscured by, g 211 
Reasonable care, failure to exercise as contribu¬ 
tory negligence, § 201, p. 536 
Reasonably safe condition for travel, g 168 
Reckless driving, g 174 
Rules governing liability, | 169 
Ruts, g 182 

Jury question as to contributory negligence 
in driving into, g 227, p. 585 
Safe condition, jury question, g 227, p. 579 
Sanding slippery surfaces, g 180 
Sanding street after accident, admissibility of 
evidence as to in action for injuries, | 224, 
n. 31 

Sanitary districts, liability, g 170; g 172, p. 512 
Scope and extent of liability, gg 171-175, pp. 509- 
517 
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Injuries from defects or obstructions in lji&hways— 
Continued 

Servant placing obstruction in, liability of mas¬ 
ter, S 203, p. 550 

Sewer head projecting above pavement, liability, 
8 184 

Shoulder, | 173 

Contributory negligence in driving on, § 201, 
p. 540 

Signals, generally, post 

Signs warning of dangerous conditions, 8 122 
Skidding on slippery surface, 8 180 
Sleeping passenger, contributory negligence, 8 
202, p. 546 

Slippery surface, contributory negligence in driv¬ 
ing on, jury question, 8 227, p. 586 
Slippery surfacing material, liability, § 180 
Sinoke, 

Contributory negligence, 

Driving through smoke, 8 201, p. 542 
Driving with view obscured by smoke, 
8 211 

Defect as respects liability, 8 185 
Radius of lights rule as applicable when 
suddenly encountering, § 201, p. 544 

Snow, 

Creating slippery condition, liability, § 181 
Jury question as to negligence respecting § 
227, p. 578 

Speed, 

Contributory negligence in respect of barring 
recovery, 8 201, p. 542; § 211 
Evidence as to, § 225, p. 571 
Jury question, 8 227, p. 586 
State highway departments, liability for, § 170 
Statutory provisions, 

Liability for, § 170 
Scope and exLent of liability, 8 171 
Structures required by law, § 207 
Subcontractors, liability for acts of, § 203, p. 550 
Sufficiency of evidence in actions for, § 225, pp. 
569-575 

Surface required to be kept in repair, 8 173 
Swinging bridge, contributory negligence in ap¬ 
proaching or crossing, 8 201, p. 539 
Tarred surface creating slippery condition, lia¬ 
bility, 8 180 

Telephone poles erected in highway, liability, § 
184; 8 207 

Temporary obstructions of streets, liability, 8 184 
Territorial limits of liability, § 172, p. 512 
Time, 

Actions for, 8 217 

Notice of accident as required to set forth, 8 
215 

Tort liability, f 205 

Traffic control, obstructions Incident to, 8 184 
Traffic signals, liability for injury as result of 
negligence in direction of traffic, 8 176 
Traveled way, 

Contributory negligence on leaving, 8 201, p. 
540 

Jury question, 8 227, p. 585 
Liability as limited to, f 173 
Trees falling across highway, defect as respects 
liability, 8 187 
61 C.J.S.—64 


Injuries from defects or obstructions in highways— 
Continued 

Trenches, jury questions as to contributory neg¬ 
ligence in driving Into, 8 227, p. 585 
Trestles as defect as respects liability, 8 184 
Trial of actions for, 88 226-229, pp. 575-592 
Trolley poles erected in highway, liability, f 184 
Uneven surfaces as defect, 8 182 
Unguarded ditches or embankments, liability, 8 
186 

Unguarded excavation, 8 207 
Unlawful speed, driving at as contributory neg¬ 
ligence precluding recovery, 8 201, p. 542 
Unlawful use by highway employees as defect, 8 
177 

Unlicensed operators, liability for, 8 190 
Unlicensed or unregistered vehicles, § 197 
Passengers in, 88 190, 197 
Use of defective way with knowledge of danger, 
contributory negligence, § 201, p. 539 
Vacated highways, § 172, p. 510 
Variance In actions for, 8 222 

Notice of accident and declaration or com¬ 
plaint, 8 215 

Venue of actions for, 8 216 
Verdict in actions for, § 229 
Viaducts, liubility, 8 184 

View obscured, contributory negligence, 8 201, p. 
541 

Violation of law, 

Contributory negligence barring recovery, 8 
201, p. 537 

Liability for injuries to vehicles or occu¬ 
pants violating law, 8 195 
Violation of traffic law by driver as precluding 
recovery, 8 211 
Warning, 

Danger, 8 207 
Driver, 

Contributory negligence of passenger 
failing to warn, § 212 
Jury question, 8 227, p. 588 
Duty of passenger, 8 202, p. 545 
Jury question as to negligence from omission 
of, 8 227, p. 580 
Obstruction, § 188 

Closed or discontinued highway, 8 189 
Warning lights, 8 193 

Warning signals, evidence as te failure to main¬ 
tain, 8 225, p. 571 

Warning signs at dangerous places, 8 192 
Washout, warning sign, 8 189, n. 82 
Ways to which liability extends, 8 172, p. 510 
Weight of evidence in actions for, 8 225, pp. 569- 
575 

Weight of vehicle, 

Excessive weight as precluding recovery, 8 
200 

Excessive width as precluding recovery, 8 
200 

Jury question, | 227, p. 576 
Width of road, 8 178 

Willful negligence, personal liability of highway 
officers, 8 174 
Wires, 8 207 

Written claim, condition precedent to action for, 
8 215 
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Injuries from defects or obstructions in highways— 
Continued 

Wrong side of road, 

Driving on as contributory negligence bar¬ 
ring recovery, § 201, p. 538; § 211 
Jury question as to driving on, § 227, p. 575, 
n. 82 

Injuries from operation, §§ 240-570, vol. 60, pp. 603- 
1106; vol. 61, pp. 1-679 
Actionable negligence, $ 251 
Actions, ante 

Acts in emergencies, 8 257, pp. 624-630 
Admissibility of evidence in actions for, g§ 514- 
516, pp. 243-273 

Agent, joinder of principal and agent in actions 
for, § 500, p. 146 

Amendment of pleadings in actions for, § 504 
Answer in actions for, § 506 
Anticipated injuries, liability for, § 252, p. 616 
Appeal in actions for, g 559 
Assumption of risk, generally, ante 
Bicyclists, contributory negligence, g 404, pp. 
19-23 

Blinding lights, intervening cause, g 253, n. 71 
Blowout, presumption of negligence, § 511(3), p. 
206 

Brakes, negligence in respect of, g 201 
Breach of duty, pleading in action for, g 505, p. 
174 

Burden of proof, ante 

Care required in operation, generally, ante 
Care required to avoid injury, pleading, g 505, p. 
169 

Causal connection between negligent act and in¬ 
juries as essential to fix liability, g 252, p. 616 
Chains, negligence in failing to equip vehicle 
with, § 262 

Children. Infants, generally, ante 
Circumstantial evidence, negligence established 
by, § 511(1) 

Claim for damage, 

Notice as condition precedent to action, 8 495 
Pleading, 8 604 

Common-law action to recover damages, g 494 
Competency of driver, negligence in respect of, § 
264 

Complaint in action for, gg 504, 505, pp. 167-183 
Concurrent causes, liability in case of, g 254 
Concurrent jurisdiction of actions for, g 498, p. 
140 

Conflict of laws, g 259 

Constructive service of process in actions for, g 
502, pp. 149-166 

Control of vehicle, generally, ante 
Costs in action for, § 559 

Defects or obstructions in highways causing 
injury, $ 244 
Judgment, g 559 

Counterclaim in action for, g 497 
Burden of proof, g 509 

Criminal offense resulting in, proximate cause as 
essential to civil liability, g 252, p. 618 
Crossings or intersections, generally, ante 
Custom or usage, defense in action based on 
negligence, g 497 
Damages recoverable, g 560 

Amount of damages, law governing, g 496 


Injuries from operation—Continued 
Damages recoverable—Continued 

Defects or obstructions in highways causing 
injuries, 8 245 
Evidence, 8 517, p. 295 
Liens, post 

Declaration in actions for, 8§ 504, 505, pp. 167- 
183 

Defective brakes as showing contributory neg¬ 
ligence, § 201 

Defects or obstructions in highways causing, 
Actions for, g§ 234-245, pp. 593-603 
Burden of proof in actions for, 8 238 
Character of defects or obstructions, 8 234, 
p. 595 

Complaint in action for, 8 237 
Conditions precedent to action, 8 236 
Contributory negligence, $ 235 
Jury question, 8 239 
Costs in action for, 8 244 
Damages, g 245 
Dikes, § 234, p. 593, n. 19 
Evidence in actions for, $ 238 
Findings in action for, 8 241 
Foreseeability of injury, § 234, p. 595, n. 31 
Ice and other slippery substances, 8 234, p. 
595 

Instructions in actions for, g 240 
Judgment in action for, § 242 
Jury question, § 239 

Left hand side of road, driving on to avoid, 
§ 282 

Liability in general, g 234, pp. 593-597 
Meeting other vehicles, keeping to right, 8 319 
Petition, declaration or complaint in action 
for, § 237 

Pleading in actions for, $ 237 
Presumptions in actions for, 8 238 
Proof in actions for, § 237 
Proximate cause, g 234, p. 594 
Evidence, 8 238 
Instructions as to, § 240 
Jury question, 8 239 
Questions of law and fact, 8 239 
Regulation of traffic, 8 234, p. 597 
Review in actions for, g 243 
Sidewalks, g 234, p. 596 
Smoke or steam, g 234, p. 596 
Speed when passing, 8 294, p. 700 
Traffic lights, § 234, p. 596 
Variance in actions for, 8 237 
Verdict in actions for, 8 241 

Defenses, pleading matters of, 8 508 
Demurrer in action for, 8 504 
Duty at place of accident, pleading in action for 
injuries, § 505, p. 170 
Emergencies, 

Acts in, 8 257, pp. 024-630 
Negligence creating as proximate cause, § 252, 
p. 617 

Error of judgment in emergency, liability, 8 257, 

p. 626 
Evidence, 

Admissibility, 89 514-516, pp. 243-273 
Defects or obstructions in highways causing 
injuries, 8 238 
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Injuries from operation—Continued 
Evidence—Continued 

Weight and sufficiency, §§ 517-520, pp. 273- 
393 

Exemplary damages, § 560 
Experience of driver, negligence in respect of, § 
264 

Extraterritorial effect of statute imposing lia¬ 
bility, | 259 

Eyewitnesses, necessity in actions to recover 
damages, § 518, p. 296 
Family purpose doctrine, 

Joinder of parties, § 500, p. 146 
Pleading, § 505, p. 173 
Findings in actions for, § 558, pp. 653-661 

Defects or obstructions in highways causing 
injuries, f 241 

Fog, Intervening cause, § 255, n. 71 
Foreign corporations, service on resident agent 
of, § 501, n. 82 

Foreign law, pleading or proof of, § 259 
Gross negligence, generally, ante 
Happening of accident, presumption of negligence, 
§ 511(3), p. 200 
Husband and wife. 

Joinder as defendants in actions for, § 500, 
p. 146 

Joint action, § 500, p. 143 
Pleading in action for, § 505, p. 173 
Identity of person causing injury, evidence, § 
517, p. 276 

Imminent peril, liability of acts of operator 
placed in position of, § 257, p. 624 
Infants, generally, ante 
Instructions to jury, post 
Insurance as defense in action for, g 497 
Insurer against injury, operator as, § 247, p. 604; 
i 256 

Intersections. Crossings or intersections, gen¬ 
erally, ante 
Intervening cause, 

Effect of, g 255 
Jury question, § 522, p. 4U5 
Intoxicated driver, 

Contributory negligence, § 265 
Gross negligence, § 258, p. 633, n. 62 
Liability, § 265 

Proof of intoxication, § 508, p. 187, n. 68 
Intoxicated persons, care to avoid, g 395 
Issues in actions for, § 508, p. 185 
Joint and several liability, § 427, pp. 1043-1049 
Judgment in action for, § 559 

Defects or obstructions in highways causing 
injuries, § 242 

Jurisdiction of actions for, g 498, pp. 139-142 
Jury questions, defects or obstructions in high¬ 
ways causing injuries, g 239 
Justification, 

Pleading matters of, g 500 
Violation of law, g 250 
Last clear chance, generally, post 
Law governing, g 259 
Law of road, generally, post 
Left turn, presumption of negligence In respect 
Of collision, g 511(3), p. 206 
Lien for damages, parties to action to enforce, 
| 500, p. 146 


Injuries from operation—Continued 

Lights, negligence in respect of, g 263, pp. 640- 
644 

Limitation of actions for, g 499 
Limitation of liability, statutory provisions* | 
560 

Lookout, generally, post 
Master and servant, generally, post 
Meeting, generally, post 
Minors. Infants, generally, ante 
Mist, intervening cause, g 255, n. 71 
Mistake of judgment in emergency, liability in 
case of, § 257, p. 626 
Motor carriers, service of process, g 501 
Motorcyclist, contributory negligence, g 463 
Municipalities, notice of claim as condition prece¬ 
dent to action, § 495 

Negativing defenses, pleading in action for, g 
505, p. 182 
Negligence, 

Hui den of proof, g 510; g§ 511(1), 511(2), pp. 
195-200 

Concurrent negligence, joinder of parties in 
actions for damages, g 500, p. 145 
Defect in equipment, g 260 
Evidence, g 518, pp. 295-356 
Liability based on, §§ 250, 251, 422 
Statutory liability, g 423 
Passive negligence, g 252, p. 616, n. 39 
Pleading, § 505, p. 174 
Presumptions, gg 511(1), 511(2), pp. 195-200 

Nonresidents, 

Jurisdiction of actions for, g 498, p. 140 
Service of process, agent for service, g 502, pp. 
149-166 

Venue of actions against, g 498, p. 141 
Notice, 

Condition precedent to action, g 495 
Process served on agent for nonresident, g 
502, p. 151 

Operator, liability for, g 426 
Overcrowding, g 342 

Willful or wanton misconduct, g 258, p. 631, 
n. 29 

Ownership of vehicle, 

Admissibility of evidence as to, g 516, p. 265 
Presumption of liability, g 511(5), p. 218 

Parked vehicles, presumption of negligence, 4 511 
(3), p. 208 

Passengers, care required to avoid, g 397 
Passing and overtaking, generally, post 
Pedestrians, generally, post 

Personal representatives of deceased nonresidents, 
constructive service of process, g 502, p. 159 
Persons in or on vehicle, gg 397-404, pp. 975- 
1030 

Persons liable, gg 425-455, pp. 1041-1166 
Persons or property not on highway, g 349, pp. 
815-824 

Negligence, evidence, § 518, p. 307 

Petition in actions for, gg 504, 505, pp. 167-183 
Pleading in actions for, gg 503-508, pp. 167-192 
Defects or obstructions in highways causing 
injury, g 237 
Foreign law, g 259 
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Injuries from operation—Continued 

Position on highway as affecting liability, g| 274- 
283, pp. 652-661 

Contributory negligence, § 281, p. 658 
Preponderance of evidence, establishment of cause 
of action or defense, § 517, p. 273 
Presumptions, post 
Principal and agent, 

Liability of operator acting as agent, g 426 
Relation as affecting liability, § 425 
Privileged vehicle, §§ 371-377, pp. 923-933 
Process in actions for, fg 501, 502, pp. 148-166 
Projecting articles, 

Liability, g 348 

Presumption of negligence, § 511(3), p. 206 
Proof in actions for, g 508, p. 186 
Foreign law, g 259 

Proximate cause of injury, generally, post 
Punitive damages, § 560 

Questions of law and fact in actions for, g§ 521- 
529, pp. 394-595 

Defects or obstructions in highways causing 
injuries, § 239 
Racing on highway, g 297 

Real party in Interest, actions in name of, § 500, 
p. 143 

Rear-end collision, presumption of negligence, § 
511(3), p. 206 

Reciprocal rights and duties on highway, ,$ 246 
Reckless driving, liability for, § 258, p. 632 
Regulation of traffic resulting in, liability, § 234, 
■p. 597 

Relationship of parties, pleading, § 505, p. 171 
Remote cause, liability in case of, § 253 
Renting or hiring of vehicles, generally, post 
Replication or reply in actions for, § 507 
Res ipsa loquitur, presumption of negligence un¬ 
der doctrine, g 511(3), p. 202 
Review in action for, § 559 

Defects or obstructions in highways causing 
injury, g 243 

School grounds, vehicles operated on, g 349, p. 
816 

Servant. Master and servant, generally, post 
Service of process in actions for, §§ 501, 502, pp. 

148-166 

Skidding, 

Presumption of negligence, 4 511(3), p. 207 
Unavoidable accident, g 256, n. 84 
Sleeping driver, 

Gross negligence in operating in sleepy condi¬ 
tion, § 258, p. 633, n. 62 
Presumption of negligence, g 511(3), p. 206 
Smoke, 

Intervening cause, g 255, n. 71 
Obscuring vision, liability, g 234, p. 596 
Snow, intervening cause, g 255, n. 71 
Sole cause, negligence as, g 254 
Speed, generally, post 

Stationary object, presumption of negligence in 
respect of collision with, g 511(3), p. 207 
Status of injured person, circumstantial evidence 
as sufficient, g 517, p. 275 
Statutory action to recover damages, g 494 
Statutory liability, g 442, pp. 1123-1138 
Statutory limitation of liability, | 560 


Injuries from operation—Continued 
Statutory provisions, 

Extraterritorial effect, g 259 
Instructions to jury, g 536 
Jurisdiction of actions for, g 498, p. 139 
Limitation of liability, g 560 
Parties to actions for, g 500, p. 143 
Recovery of damages, g 494 
Streets or highways, injuries to as result of 
negligent operation, liability, g 423 
Violation, 

Evidence in action for injuries from 
operation of vehicle, g 508, p. 190 
Proximate cause, g 252, p. 617 
Stolen automobile, negligent use by thief, g 255, 
n. 71 

Stop signs, liability for injury caused by failure 
to erect and maintain, g 234, p. 597 
Sudden appearance, defense of, g 256, n. 87 
Third person operating vehicle, liability, Jury 
question, g 526, p. 503 
Third persons, concurring negligence, g 254 
Time to sue for, g 499 
Towing of vehicles, gg 339-342, pp. 797-801 
Traffic lights, liability for injuries caused by de¬ 
fect in, g 234, p. 597 
Trespass, action of, g 494 
Trespass on the case, action of, g 494 
Unattended vehicle, presumption of negligence, g 
531(3), p. 208 

Unavoidable accident, § 256 

Burden of proof on plea of, g 509, n. 32 
Pleading, g 506 

Variance in actions for, g 508, p. 191 
Venue of actions for, g 498, pp. 139-142 
Pleading, g 504 

Verdict in actions for, g 558, pp. 653-661 

Defects or obstructions in highway causing 
injury, g 241 

Violation of statute, ordinance or regulation, 
Negligence creating liability, g 250 
Pleading, g 505, p. 177 
Proximate cause, g 252, p. 617 
Rules of the road, contributory negligence, g 
268, p. 650 

Willful or wanton acts, liability for, g 258, p. 630 
Pleading, g 505, p. 178 

Working in or on highways, care to avoid injury 
to person working, g 391 
Wrong side of road, generally, post 
Innocent purchasers, 

Certificates of title, 

Lien as against, g 42, p. 182 
Rights as against holder of, g 42, p. 178 
Transfer of vehicle without compliance with stat¬ 
ute regulating sale, g 41, p. 176 
Inspection, 

Books, public service vehicles, hearing on com¬ 
plaint in respect of violation of law or regu¬ 
lation, g 45, p. 200 

Dealers, duty of inspection before selling car, g 
165, p. 502 
Lights, 

Admissibility of evidence as to in actions for 
Injuries from operation, | 516, p. 257 
Validity of requirements, 126 
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Inspection—Continued 

Manufacturers, liability for injuries caused by de¬ 
fects, § 165, p. 501 

Ofrenses, violation of regulations, | 714, p. 858 

Renting of vehicles without drivers, § 717 

Safe running condition, maintenance of vehicle in, 
§ 260 

Trailer camps, validity of ordinance providing 
for, | 43, n. 5 

Used car dealers, duty of, § 165, p. 504 

Validity of requirement, 8 26 
Instructions to jury, 

Actions for injuries by animals, | 565, p. 676 

Actions for injuries by vehicle other than motor 
vehicle, § 570 

Actions for injuries from operation, $8 536-559, 
pp. 596-663 
Accelerator, 8 553 

Age of driver as affecting competency, 8 552 
Ambiguity, 8 530, p. 598 

Animals, injury to or persons riding or driv¬ 
ing, 8 540 

Applicability to pleadings and evidence, 8 
556, pp. 647-650 

Argumentativeness, 8 530, p. 598 

Assumptions, 8 556, p. 650 

Backing, 8 546 

Bailment, 8 551 

Bicycles, collision with, 8 530 

Brakes, 8 553 

Burden of proof, § 557 

Care required, 8 532 

Correctness, 8 530, p. 597 
Chains, 8 553 

Claims presented, 8 556, p. 649 
Clearance lights, 8 553 
Collision with bicycle or motorcycle, 8 539 
Competency of operator, 8 552 
Completeness, 8 530, p. 598 
Conformity to pleadings, contributory negli¬ 
gence, 8 533 

Confusing instructions, generally, ante 
Consistency, 8 530, p. 598 
Contributory negligence, 8 533 

Injury avoidable notwithstanding, 8 534, 
pp. 603-607 

Control of vehicle, 8 555, pp. 643-647 
Correctness, 8 530, p. 596 

Contributory negligence, 8 533 
Crossing vehicles, § 548, p. 632 
Last clear chance doctrine, 8 534, p. 603 
Lookout, 8 554 
Meeting vehicles, 8 547 
Passengers or guests, 8 543, p. 625 
Pedestrians, 8 542, p. 620 
Presumptions or inferences, 8 557 
Proximate cause, 8 538, p. 612 
Speed and control, 8 555, p. 643 
Statutes or ordinances, 8 536 
Unavoidable accident, 8 538, p. 615 
Warning or signal, § 554 
Willful or wanton conduct, 8 537 
Credibility of witnesses, 8 556, p. 650 
Crossing vehicles, 8 548, pp. 631-635 
Defects or obstructions in highway causing 
injury, § 240 
Definitions, | 530, p. 596 


Instructions to jury—Continued 

Actions for injuries from operation—Continued 
Degree of proof required, 8 556, p. 650 
Disabled persons, 8 541 
Discovered peril doctrine, 8 534, pp. 603-607 
Dogfall instruction, 8 530, p. 596 
Emergencies, acts in, 8 535 
Emphasizing particular part of phase of evi¬ 
dence, 8 556, p. 650 
Equipment, 8 553 
Evidence, 

Applicability to, 8 556, p. 648 
Refusal of instruction based on, 8 556, 
p. 649 

Existence of facts or evidence, 8 556, p. 650 
Expression of opinion, 8 556, p. 650 
Failure to give requested instruction, 8 530, 
p. 596 

Family purpose doctrine, 8 551 
Following vehicle, 8 549 
Form and language, 8 530, p. 598 
Gross negligence, 8 532 
Guest, 8 543, pp. 624-627 
Headlights, 8 553 

Humanitarian doctrine, 8 534, pp. 603-607 
Identity, 8 531 

Operator, 8 551 

Ignoring defenses, § 556, p. 650 
Incompetency of operator, 8 552 
Independent contractor relationship, 8 551 
Infants, injury to, 8 541 
Intoxication of driver as affecting compet¬ 
ency, 8 552 

Invasion of province of jury, 8 556, p. 650 
Issues presented, 8 556, p. 649 
Joint enterprise, 8 551 

Correctness, 8 530, p. 597 
Last clear chance doctrine, 8 534, pp. 603-607 
Lights, 8 553 
Lookout, 8 554 

Master and servant relationship, | 551 
Matters pleaded but not proved and vice 
versa, 8 556, p. 649 
Meeting vehicle, 8 547 
Misleading instructions, post 
Motorcycles, collision with, 8 539 
Negative testimony authorizing, 8 556, p. 648 
Negligence, 8 532 

Occupants of vehicle, 8 543, pp. 624-627 
Ordinances, violation of, § 536 
Ordinary care, 8 532 
Overtaking vehicles, 8 549 
Ownership, 8 531 
Particularity, 8 530, p. 598 
Passengers, 8 543, pp. 624-627 
Passing vehicles, 8 549 
Pedestrians, 8 542, pp. 619-624 

Standing or sitting on highwny, 8 544 
Pleadings, applicability to, 8 556, p. 047 
Position of vehicle on highway, 8 532 
Presumption, | 557 

Principal and agent relationship, 8 551 
Proximate cause, 8 538, pp. 611-616 
Qualification of requested instruction, | 530, 
p. 597 

Rear lights or tail lights, 8 553 
Reciprocal duties of drivers, § 532 
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Instructions to Jury—Continued 

Actions for injuries from operation—Continued 
Reckless conduct, § 537 
Bequest or absence thereof, § 530, p. 596 
Contributory negligence, § 533 
Correctness of requested instruction, § 
530, p. 597 

Crossing vehicles, § 548, p. 634 
Last clear chance doctrine, § 534, p. 607 
Meeting vehicle, § 547 
Proximate cause, $ 538, p. 614 
Speed and control, 8 555, p. 643 

Res .ipsa loquitur, § 557 
Right of way, 

Correctness, § 530, p. 598 
Intersections, § 548, p. 634 
Pedestrians, { 542, p. 624 

Rules governing, 8 530, p. 596 

Rules of the road, correctness, $ 530, p. 597 

Signals, § 554 

Singling out particular part or phase of evi¬ 
dence, § 556, p. 650 
Speed, § 555, pp. 643-647 
Standing on highway, injuries to person 
standing, § 544 
Status of operator, § 551 
Statutory provisions, violation of, § 536 
Steering apparatus, § 553 
Stopping, 88 532, 546 

Street cars, persons moving to or from, § 545 
Theories presented, 8 5.56, p. 049 
Turning, ,8 546 
Unattended vehicles, 8 550 
Unavoidable accident, § 538, p. 615 
Vehicles at rest or unattended, 8 550 
Verdict or findings construed in connection 
with, 8 558, p. 655 

Violation of statute or ordinance, 8 530 
Wanton conduct, 8 537 
Warning, 8 554 

Weight of evidence, § 556, p. 650 
Wheels or tires, 8 553 
Willful conduct, 8 537 
Windshield wiper, 8 553 

Alteration of numbers or identification marks, 
prosecutions for, 8 506 
Assault and battery, prosecutions for, 8 602 
Assault with Intent to murder or kill, prosecu¬ 
tion for, 8 668, pp. 804, 810 
Consent, prosecution for taking and using vehicle 
without, 8 696 

Defective construction, actions against manufac¬ 
turers or dealers for injuries or damages re¬ 
sulting, 8 167 

Driving while intoxicated, prosecution for, 8 635 
Garage keepers, actions against for loss or dam¬ 
age to stored vehicle, 8 727, p. 875 
Homicide, prosecution for, 8 668, pp. 804-811 
Injuries from defects or obstructions in highways, 
action for, 8 228, pp. 588-591 
Injuries from operation of vehicles. Actions for 
injuries from operation, ante this head 
Interstate commerce, prosecution for transport¬ 
ing stolen vehicle in, 8 708 
Intoxicating liquor, driving while intoxicated, 
prosecution for, f 635 


Instructions to jury—Continued 

Involuntary manslaughter, prosecution for, f 668, 
p. 805, n. 30; 4 668, p. 810 
Leaving scene of accident, prosecution for, 8 680 
License plates, prosecution for operation of ve¬ 
hicle without, 8 638 

Lien for repairs, action by owner for possession 
or for conversion against person claiming lien, 

8 757 

Malicious mischief, prosecution for, 8 673 
Munsla lighter, prosecution for, 8 668, p. 805, n. 30; 

§ 668, p. 810 

Misleading instructions, post 

Murder, prosecution for, 8 668, p. 805, n. 30; 

§ 668, p. 810 

Neglecting duty after accident, prosecution for, 8 
680 

Overloading, prosecution for, 8 685 
Public service vehicles, action on bond or security, 
8 118, p. 426 

Races and tests on tracks or speedways, actions 
for, 8 587 

Reckless driving, prosecution for, J 621 
Repairmen, actions against for loss or damage to 
vehicle, 8 739, p. 885 

Revocation or suspension of license, prosecution 
for driving after, § 639 
Speed, prosecution for violation of law, 8 649 
Storage of vehicles, actions for loss or damage to 
vehicle, 8 727, p. 875 

Transporting stolen vehicle in interstate com¬ 
merce, prosecution for, 8 708 
Voluntary manslaughter, prosecution for, 8 668, 
p. 8C5, n. 30; 8 668, p. 810 

Instructors, negligence of operator driving under direc¬ 
tion of, liability for injuries, 8 444 

Insurance, 

Defense of in actions for Injuries resulting in 
operation, 8 497 

Evidence ns to, actions for injuries from operation, 
8 516, p. 256 

Injury from operation, payment by Insurer as 
affecting right of action, 8 500, p. 143 
Liability insurance, generally, post 
License or registration, condition precedent, 1110, 
p. 393 

Nonownersbip policy insuring against liability, 
admissibility of evidence as to in actions for 
injuries from operation, 8 516, p. 268 
Ownership of vehicle, admissibility of evidence in 
action for injuries from operation, 8 516, p. 
265 

Pleading, actions for injuries from operation, | 
504 

Relationship existing between owner and agent 
or servant, admissibility of evidence as to in 
actions for injuries from operation, 8 516, p. 
267 

Renting of vehicles without drivers, requirements, 
8 717 

Renting or hiring of vehicles, engaging in business 
of, 8 760 

Insurance companies, 

Collusion between guest and driver to defraud, 
statutory provisions, 8 399(3), p. 996 
Negligence of agent in operation of vehicle, 11a* 
bility, 8 451, p. 1157 
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Insurance companies—Continued 

Public service vehicles, bond or security furnished 
by, g 113, p. 404 
Insurer against injury, 

Children on or near highway or street, operator 
as, g 396, p. 968 

Guests, operator as, § 399(1), p. 980 
Operator as, g 247, p. 604; § 248; § 256 
Animals on highway, § 407 
Pedestrians, driver as insurer, § 383, p. 040 
Turning, motorist making turn, § 303, p. 715 
Intelligence, minor involved in accident or collision, 
admissibility in evidence as to, § 516, p. 250 
Intent, 

Assault and battery, element of, § 597, p. 690 
Crimes and offenses, ante 

Guests, willful misconduct as dependent on intent 
to injure, § 399(4), p. 1003 
Homicide, ante 
Leaving scene of accident. 

Element of offense, § 674, p. 817 
Instructions to jury in prosecution for, § 680 
Parking, violation of regulations, element of of¬ 
fense, § 714, p. 855 
Reckless driving, offense of, § 611 
Speed, offenses, § 642 

Allegations as to, £ 646 

Transporting stolen vehicles in interstate com¬ 
merce, § 702 

Interchange of freight, public service vehicles, § 52, 

p. 226 

Interpleader, public service vehicles, action on bond 
or security, g 118, p. 428 

Interrogatories, actions for injuries from operation, 
consistency of verdict and findings with, § 55S, p. 
658 

Intersections. Crossings or intersections, generally, 
ante 

Interstate carriers, public service vehicles, bond or 
securities, fi 111, p. 401 
Interstate commerce, 

Certificate of title of vehicle operating in, § 42, p. 
178 

License and registration, nonresident vehicle mov¬ 
ing in, § 67 

Local carrier as common carrier under law, § 46, 
p. 205 

Motor carriers in, federal regulations, § 41, p. 180 
Regulation and control of operation of vehicles in, 
S 14, p. 124 

Transporting stolen vehicle in, §§ 702-711, pp. 848 
853 

Appeal from conviction for, § 711 
Burden of proof in prosecution for, § 706 
Circumstantial evidence in prosecution for, 
g 706 

Elements of offense, § 702 
Evidence in prosecution for, § 706 
Findings in prosecution for, § 709 
Indictment, § 705 

Instructions in prosecution for, § 708 
Intent, f 702 

Issues in prosecution for, § 705 
Judgment on conviction for, § 710 
Jurisdiction of prosecution, § 704 
Jury questions in prosecution for, g 707 
Method of transporting, | 703 


Interstate commerce—Continued 

Transporting stolen vehicle—Continued 
Presumptions in prosecution for, g 706 
Proof in prosecution for, § 705 
Punishment on conviction for, § 710 
Purpose of transportation as affecting crimi¬ 
nal liability, § 703 

Questions of law and fact in prosecution for, 
§ 707 

Receiving, concealing, etc., § 702 
Review of conviction, § 711 
Sentence on conviction for, § 710 
. Validity of provision prohibiting, § 702 
Variance in prosecution for, § 703 
Vehicles included in statute prohibiting, § 
702 

Venue of prosecution, § 704 
Verdict in prosecution for, § 709 
Interstate Commerce Commission, safety regulations, 
admissibility in evidence in actions for injuries 
from operation of vehicles, § 516, p. 272 
Interurban busses, 

Municipal regulations, § 45, p. 196, n. 48 
Restrictions as to use of streets, § 48, p. 218 
luterurban carriers, public service vehicles, municipal 
license tax, § 81, p. 262 
Intervening cause, 

Blocking of highway, liability for injuries re¬ 
sulting, § 337, p. 787, n. 42 
Defects or obstructions in highways, liability for 
injuries, $ 175, n. 44 

Injuries from operation of vehicle, effect of, g 255 
Jury question, action for injuries from operation, 
§ 522. p. 405 
Public service vehicles, 

Action on bond or security, § 118, p. 428 
Suit to enjoin operation without permit, g 95, 
p. 352 

Intoxicated persons. Intoxicating liquor, post 
Intoxicating liquor, 

Care to avoid injuring intoxicated person, g 395 
Contributory negligence. 

Admissibility of evidence as bearing on ques¬ 
tion of, g 516, p. 250 

Driving while intoxicated, proximate cause 
of injury, evidence, g 520, p. 389 
Passenger riding with intoxicated driver, 
jury question, § 227, p. 588 
Person using highway when intoxicated, g 484 
Definition of intoxication, g 399(3), p. 994, n. 53 
Driving while intoxicated, g 37 
Admissibility of evidence in, 

Actions for injuries from operation, g 
516, p. 250 

Prosecution for, g 633, p. 729 
Agent driving while Intoxicated, liability of 
owner, § 437, p. 1097 

Aiding and abetting intoxicated driver, crimi¬ 
nal liability, § 625, p. 716 
Assault and battery, 

Admissibility of evidence in prosecution 
for, g 600 

Jury question, g 601 

Assumption of risk by occupant or guest rid¬ 
ing with intoxicated driver, g 492 
Burden of proof in prosecution for, g 633, 
p. 728 
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Intoxicating liquor—Continued 

Driving while intoxicated—Continued 

Circumstantial evidence, conviction on, § 633, 
p. 733 

Contributory negligence, 

Evidence, g 520, p. 878 
Guest riding with drunken driver, § 491, 
n. 22; § 492 
Jury question, 527, p. 529 
Passenger riding with intoxicated driver, 
§ 202, p. 547; § 492 
Jury question, § 227, p. 588 
Defenses in prosecution for, § 625, p. 716 
Discretion of court, punishment, § 636, p. 738 
Disorderly conduct, § 625, p. 716 
Elements of, private premises, g 629 
Evidence in, 

Actions for injuries resulting, g 518, 
p. 300 

Prosecution for, g 633, pp. 728-733 
Instructions as to, g 635 
Felonies, § 625, p. 716 
Grade of offense, g 625, p. 716 
Gravity of offense, admissibility of evidence 
as to, g 633, p. 730 
Gross negligence, g 258, p. 633, n. 62 
Guest riding with intoxicated driver, 
Contributory negligence, § 492 
Jury question, § 526, p. 494 
Statutory liability for injuries to, g 399 
(8), P- 993 
Homicide, ante 

Horse-drawn vehicles, contributory negli¬ 
gence, g 465 

Injuries from defects or obstructions in high¬ 
ways, contributory negligence, g 201, p. 
536, n. 71 

Instructions to jury in actions for injuries 
resulting, §§ 552, 635 
Issues in prosecution for, g 632, p. 727 
Judgment in prosecution for, g 636, p. 736 
Jury question in action for injuries from 
operation, g 526, p. 523 
Law question in prosecution for, g G34 
Liability for injuries resulting, g 265 
Liability of owner, 

Entrusting car to intoxicated driver, g 
431, p. 1062 

Lending vehicle to intoxicated person, g 
427, p. 1048 

Permitting intoxicated person to drive, 
g 443, p. 1139 

Lookout by guest or occupant, contributory 
negligence, jury question, g 527, p. 557 
Manslaughter, g 657, p. 766 
Minor or petty offense, g 625, p. 73 G 
Negligence, g 265 

Element of offense, g 625, p. 717 
Evidence as to use of, g 516, p. 250 
Jury question in uctions for, g 526, p. 523 
Offense of, gg 625-637, pp. 713-740 

Actual physical control of vehicle as es¬ 
sential, g 628 

Admissibility of evidence in prosecution 
for, g 633, p. 729 

Aiders and abettors, evidence, g 633, p. 
729, n. 57 


Intoxicating liquor—Continued 

Driving while Intoxicated—Continued 
Offense of—Continued 

Allegations in prosecution for, | 682, p. 
724 

Amendment of charge, g 632, p. 727 
Appeal and error, g 637 
Attempts, g 630 
Bill of particulars, g 632, p. 727 
Burden of proof, g 633, p. 728 
Cause of intoxication as affecting, g 625, 
p. 719 

Circumstances considered in fixing pun¬ 
ishment, g 636, p. 738 
Circumstantial evidence, g 733, p. 733 
Common nuisance distinguished, g 626 
Costs, imprisonment for nonpayment, g 
636, p. 739 

Degree of intoxication as affecting, g 
625, p. 718 

Burden of proof, g 633, p. 728 
Discretion of court, punishment, g 636, 
p. 738 

Review, g 637 
Distinction, §§ 626, 627 
Driving vehicle as essential element, g 628 
Drunkenness as essential, g 625, p. 718 
Element, g 625, p. 717 
Establishment of intoxication, g 625, 
p. 717 

Evidence, § 633, pp. 728-733 
Instructions as to, g 635 
Fines, imprisonment for nonpayment, g 
636, p. 739 

Gravity of offense, admissibility of evi¬ 
dence as to, g 633, p. 730 
Harmless error in prosecution for, g 637 
Impairment of ability to operate vehicle, 
g 625, p. 718 

Burden of proof, g 633, p. 728 
Imprisonment, g 636, p. 739 
Indictment, information or complaint, 
§ 632, pp. 724-728 

Injury as essential element, g 625, p. 707 
Instructions to Jury in prosecution for, 
g 635 

Intoxication distinguished, g 627 
Issues in prosecution for, g 632, p. 727 
Judgment, g 636, p. 736 
Jurisdiction, g 631 

Jury assessing punishment, g 636, p. 738 
Jury question, g 634 
Law questions, g 634 
Misdemeanors, g 625, p. 716 
Nature and grade, g 625, p. 716 
Negligence, g 625, p. 717 
Operation of vehicle as essential element, 
g 628 

Ownership as element, g 625, p. 717 
Place of operation, g 629 

Allegation of, g 623, p. 725 
Prima facie evidence, g 633, p. 728 
Proof in prosecution for, g 632, p. 727 
Public nuisance distinguished, g 626 
Punishment, g 636, p. 737 
Questions of law and fact, g 633, p. 733 
Recklessness as element, | 625, p. 717 
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Intoxicating liquor—Continued 

Driving while intoxicated—Continued 
Offense of—Continued 

Recommendation by jury as to punish¬ 
ment, | 686, p. 738 

Remote evidence on Issue of Intoxication, 
§ 638, p. 729 

Review of conviction, ( 637 
Riding in vehicle while intoxicated, § 628 
Sentence, § 636, p. 736 
Speed, admissibility of evidence as to, 8 
633, p. 729, n. 60 
Stationary vehicle, § 628 
Sufficiency of evidence in prosecution 
for, § 633, p. 730 

Surplusage in complaint or information 
charging, g 632, p. 727 
Transfer of prosecution, § 631 
Variance in prosecution for, § 632, p. 727 
Verdict in prosecution for, § 636, p. 736 
Verification of complaint in prosecution 
for, § 032, p. 726 

Voluntary intoxication as contemplated, 
§ 625, p. 719 

Waiver of objections to charge, § 632, 
p. 727 

Weight of evidence in prosecution for, 
8 633, p. 730 
Ordinances, g G25, p. 714 
Passenger injured as result of, § 404, p. 1027 
Contributory negligence in riding with 
intoxicated driver, § 492 
Evidence, g 518, p. 355 
Jury question, $ 526, p. 404 
Proof in, 

Actions for injuries from operation of 
vehicles, § 508, p. 187, n. 68 
Prosecution for, § 632, p. 727 
Proximate cause of injury. 

Evidence, § 519, p. 361 
Jury question, f 522, p. 406, n. 78, 79 
Public highway within statute prohibiting, 
§ G29 

Punishment on conviction for, 8 636, p. 737 
Punitive damages for injuries resulting, 8 
560 

Reckless driving distinguished, § 609, p. 699 
Rented vehicle, liability for injuries to third 
persons, 8 768, p. 916 

Repeal of statute or ordinance with respect to 
offense of, 8 625, p. 715 
Sentence in prosecution for, § 636, p. 736 
Servant or agent, liability of owner, 8 437, 
p. 1097 

Statutory provisions, 8 625, p. 714 
Suspension or revocation of license of driver, 
8 160, p. 484 

Variance in prosecution for, 8 632, p. 727 
Verdict in prosecution for, § 636, p. 736 
Willful or malicious misconduct, 8 258, p. 632 
Drunken drivers. Driving while intoxicated, 
generally, ante this head 
Evidence, admissibility of evidence as to use of 
in actions for Injuries from operation of 
vehicle, 8 516, p. 251 

Guests, intoxication as affecting care required by 
host, | 399(4), p. 1008, n. 50 


Intoxicating liquor—Continued 

Injuries from operation, defense of Intoxication 
in action for, § 497, n. 83 
Operator. Driving while intoxicated, generally, 
ante this head 

Passengers, intoxication as contributory negli¬ 
gence, 8 486, p. 91 

Injuries from defects or obstructions In high¬ 
ways, 8 202, p. 54G 
Pedestrians, 

Care to avoid injuring, 8 395 
Contributory negligence, § 484 

Jury question, 8 522, p. 410, n. 47, | 527, 
pp. 581, 586 

Walking on highway while Intoxicated, 
law question, § 522, p. 417 
Negligence in respect to injury to, jury ques¬ 
tion, g 526, p. 488, n. 1 

Using street or highway while Intoxicated, 
negligence, g 484 

Presence in vehicle involved in accident or col¬ 
lision, admissibility of evidence as to, 8 516, 
p. 252 

Public service vehicles, validity of regulation for¬ 
bidding transportation, § 56, n. 53 
Servant driving while intoxicated, liability of 
master, § 437, p. 1097 

Intra-urban transportation, public service vehicles, 
exemption from regulation, g 40, p. 210 
Invited guests. Guests, generally, ante 
Invitees, 

Care in operation to avoid injury to, § 349, p. 
819 

Care required as to invitees of one other than 
owner, § 399(2), pp. 985-991 
Filling stations, duties owed to, 8 777 
Infants, care required to avoid injuring, | 399(2), 
p. 990 
Injuries, 

Authority, of operator, presumptions and 
burden of proof, § 511(6), p. 233 
Defects or obstructions in highways, liabil¬ 
ity of state as dependent on status of, 
§ 170 

Evidence as to status, § 517, p. 275 
Operation of vehicle on private premises, 

Duty owing to trespasser, § 349, p. 821 
Liability for injuries from, § 564 
Ownership, liability for injuries based on, § 
399(2), p. 991 

Involuntary homicide, operation of vehicle, | 657, p. 
7(50 

Intent, 8 658, p. 770 
Involuntary manslaughter, 8 657, p. 759 
Degree of negligence, § 059, p. 773 
Evidence, sufficiency, 8 666, p. 797 
Instructions to jury in prosecution for, f 668, 
p. 805, n. 30; § 608, p. 810 
Irregular route, public service vehicles, certificate 
of convenience and necessity, f 88 
Irrelevant evidence, actions for injuries from opera¬ 
tion, exclusion, 8 514 

Irreparable injury, public service vehicle, injunction 
against enforcement of regulation resulting in, 
8 44, p. 191 

Irrigation districts, license and registration, exemp¬ 
tion of vehicles owned by, | 65 
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Issues, proof and variance, 

Assault and battery, prosecution for, | 599 
Consent, prosecution for taking vehicle without, 
g 693 

Contributory negligence, instructions conforming 
to issues in actions for injuries from opera¬ 
tion, | 533 

Driving while intoxicated, prosecution for, § 632, 
p. 727 

Filling stations, actions for injuries resulting 
from negligent operation or maintenance, 
| 778 

Homicide, prosecution for, | 665 
Injuries from defects or obstructions in highways, 
actions for, g 222 

Instructions to jury, § 228, p. 589 
Variance between notice of accident and com¬ 
plaint in action for, § 215 
Injuries from operation, actions for, § 508, pp. 
183-192 

Defects or obstructions in highways causing, 
actions for, § 237 
Foreign law, § 239 

Instructions to jury, presentation of issues, 
§ 556, p. 649 

Interstate commerce, prosecution for transport¬ 
ing stolen vehicle in. § 795 
Intoxicating liquor, driving while Intoxicated, 
prosecution for, § 632, p. 727 
Leaving scene of accident, prosecution for, § 677 
License or number plates, prosecutions for operat¬ 
ing without, g 638 

Lien for repairs, action by owner to recover pos¬ 
session for conversion against person claim¬ 
ing, g 757 

Overloading, prosecution for, g 685 
Public service vehicles, 

Enforcement of regulations pertaining to, g 
44, p. 190 

Proceedings to procure certificate of conveni¬ 
ence and necessity, g 92, p. 307 
Races and tests on tracks or speedways, actions 
for injuries, § 583 

Reckless driving, prosecution for, g 618 
Repairmen, actions against for loss of or damage 
to vehicle, g 739, p. 883 
Speed, prosecution for violation of law, g G4G 
Transporting stolen vehicle in interstate com¬ 
merce, prosecution for, § 703 
Verdict or finding responsive to Issues, actions for 
injuries from operation, g 558, p. 654 
Jaywalking, 

Contributory negligence, 

Jury question, g 527, p. 577 
Presumption, g 512, p. 236, n. 5 
Last clear chance doctrine, application, | 493(1), 
p. 122, n. 56 

Jitney, 

Defined, g 5 

License and registration, regulation by municipal¬ 
ity under power to license, g 45, p. 194 
Streets or sidewalks, appropriations for station, 
| 10, p. 121 
Jitney busses, 

See, also, Motor Busses, generally, post 
Age of driver, 1146, n. 87 


Jitney busses—Continued 
Bond or security, 

Amount, g 112 

Classification for purpose of, g 111, p. 400 
Operations covered by, g 114, p. 408 
State requirements, g 111, p. 396 
Carrying capacity, regulations as to, g 53 
Charges, license fee or tax according to, g 138, 
p. 453 

Common carrier, regulation as, g 46, p. 209 
Defined, g 5 

Discrimination, regulation, g 44, p. 180 
Franchise, revision, suspension or revocation, g 
131 

Liability insurance, 

Municipal requirements, § 111, p. 397 
State requirements, § 111, p. 396 
License or permit, 

Application or petition, g 103, p. 377 
Discretion as to, g 100 
Foes, g 137 

Operation without procuring, g 133 
Revocation or suspension, license, §g 128, 130 
Transfer or sale, g 123 

Lights, illumination of inside after dark, § 56, 
li. 69 

Municipalities 

Liability insurance, municipal requirements, 
§ 111, p. 397 

Regulation of operation, g 45, p. 194 
Owner operation, validity of regulation requiring, 
g 56 

Policemen or firemen, free transportation, g 56 
States, 

Rond or security state requirements, g 111, 
p. 396 

Liability Insurance, state requirements, g 
111, p. 396 

Power to regulate, § 45, p. 193 
Stopping. before crossing street, etc., require¬ 
ments, g 56 

Street railway zone, ordinance forbidding within, 
g 48, p. 219 
Streets or sidewalks, 

Appropriations for station, g 10, p. 121 
Exclusion from or restrictions as to use, 
g 48, pp. 217, 218 

Jogs, streets, harriers as respects liability for injuries 
to vehicles or occupants, § 190, n. 89 
Joinder of parties, 

Actions for injuries, g 500, p. 145 
Law governing, g 496 

Public service vehicles, action on bond or secur¬ 
ity, g 118, p. 427 
Joint enterprise, 

Actions for injuries from operation of vehicle, 
evidence, § 517, p. 294 
Instructions to jury, f 530, p. 597; | 551 
Jury question, § 525; g 526, p. 504 
Admissibility of evidence in actions for injuries 
to occupant, g 516, p. 263 
Burden of proof as respects liability for Injuries 
from operation, ( 511(6), p. 226 
Guests, sharing expenses as evidence of, g 399(5), 

p. 1010 

Liability of occupant for injuries to third persons 
under doctrine of, | 444 
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Joint enterprise—Continued 
Negligence, 

Driver engaged in joint enterprise, liability, 
| 440 

Driver other than owner occupying vehicle, 
liability for, 8 439, p. 1110 
Persons liable for injuries resulting, from 
negligence in operation of vehicle, | 433, 
p. 1140 

Owner present in vehicle and engaging in with 
driver, liability for injuries as result of 
negligent operation, § 428, p. 1054 
Passengers, contributory negligence, f 48G, p. 
90 

Joint liability, 

Injuries from operation of vehicle, { 427, pp. 1043- 
1049 

Public service vehicles, bond or security, § 110, 
p. 418 

Joint ownership. Co-owners, generally, ante 
Joint rates, public service vehicles, 8 54, p. 231 
Joyriding, scope of employment as respects liability 
for injuries from operation of vehicle, jury ques¬ 
tion, § 520, p. 512, n. 22 
Judgment creditors, 

Certificates of title, lien of as superior to right 
of creditor, 8 42, p. 182 

Storage of vehicle at request of, lien of garage 
keepers, 8 740, p. 892 
Judgments or decrees, 

Assault and battery, prosecution for, 8 004 
Defective construction, actions against manufac¬ 
turers or dealers for injuries or damages re¬ 
sulting, 8 167 

Driving after revocation or suspension of license, 
prosecution for, § 039 

Driving while intoxicated, prosecution for, § 030, 
p. 730 

Homicide, prosecution for, ,§ 670 
Injuries by animals, actions for, § 505, p. 077 
Injuries from defects or obstructions in highways, 
actions for, 8 230 

Injuries from operation, actions for, § 559 

Defects or obstructions in highways causing 
injuries, § 242 

Verdict or findings construed in support of 
judgment, § 558, p. 655 

Lien against vehicle, actions to enforce, § 758 
Neglecting duty after accident, prosecution for, § 
082 

Overloading, prosecution for, § 085 
Public service vehicles, action on bond or security, 
§ 118, p. 420 

Reckless driving, prosecution for, $ 623 
Regulation of operation, proceedings involving 
violation, $ 25 

Repairmen, actions against for loss of or damage 
to vehicle, | 739, p. 885 
Speed, prosecution for violation of law, § 050 
Transporting passengers or goods for hire' in viola¬ 
tion of law, prosecution for, § 701, p. 847 
Transporting stolen vehicles in interstate com¬ 
merce, prosecution for, 8 710 
Judicial notice, public service vehicles, adequacy of 
existing service, 8 52, p. 228, n. 50 
Judicial proceedings, evidence, admissibility in civil 
actions for injuries from operation, 8 510, p. 259 


Judicial sales, statutory regulation of sale of vehicle 
as applying to, 8 40, p. 101 
Jumping off vehicle, guests, contributory negligence, 
§ 491 

Junk yards, ordinances regulating location, 8 717 
Junking vehicle, license plate, surrender as condition 
precedent, 8 142, p. 402 
Jurisdiction, 

Injuries from, 

Defects or obstructions in highways, actions 
for, § 21G 

Operation, actions for, 8 498, pp. 130-142 
Prosecutions, $ 592 

Driving while intoxicated, § 631 
Leaving scene of accident, § 674, p. 815 
Operating vehicle without proper license 
plates, § G38, n. 70 

Parking, violation of regulations, 8 714, p. 
855, n. 90 

Permitting operation by unauthorized person, 
§ 087, n. 80 

Reckless driving, § 616 

Speed, violation of law, evidence, 8 647, p. 752 
Stopping and rendering assistance after acci¬ 
dent, failure to comply with law, 8 674, p. 
815 

Traffic signals, violation of regulations, 8 714, 
p. 857, n. 9 

Transporting stolen vehicle in interstate com¬ 
merce, § 704 

Public service vehicles, 

Action on bond or security, § 118, p. 425 
Suit to enjoin operation without license or 
certificate, $ 95, p. 331 

Jury questions. Questions of law and fact, generally, 
post 

Jury trial, criminal prosecutions, 8 588 
Justices of the peace. 

Criminal jurisdiction, 8 592 

Driving while intoxicated, 8 631 
Lien against vehicle, jurisdiction to enforce, 8 758 
Reckless driving, charges filed in, 8 617, p. 705 
Justification, 

Homicide, 

Instructions to jury respecting justifiable 
homicide, 8 60S, p. 807 
Murder in absence of, § 657, p. 758 
Injuries from operation of vehicle, pleading, 8 
500 

Violation of statutes, regulations, etc., burden of 
proof, | 511(4), p. 2*09 

Key in ignition switch, leaving in vehicle parked on 
private premises, negligence, § 349, p. 818 
Knowledge, 

See, also, Notice, generally, post 
Consent, 

Criminal liability for taking and using vehicle 
without, § 001, p. 830 

Operation of vehicle by another, liability for 
negligence in operation as dependent on, 
8 442, p. 1132 

Dangerous conditions, admissibility of evidence 
us to in actions for injuries from operation, 8 
510, p. 201 

Defects in vehicle, admissibility of evidence in ac¬ 
tion for injuries from operation, 8 510, p. 253 
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Knowledge—Continued 

Element of criminal liability, | 591 

Leaving scene of accident, | 678, p. 828 
Guests, ante 

Injuries caused by vehicle operated without own¬ 
er’s knowledge, liability, g 428, p. 1050 
Intersection, 

Lack of knowledge as justifying failure to 
use care, | 350, p. 826 

Right of way at intersections, ignorance as 
excuse for failure to yield, $ 363, p. 896 
Intoxication of servant or agent driving vehicle, 
liability of owner as dependent on, § 437, p. 
1098 

Last clear chance, knowledge of danger ns es¬ 
sential to application of doctrine, § 493(3), 
p. 126 

Leaving scene of accident. 

Allegations as to as essential in prosecution, 
§ 677 

Element of offense, § 674, p. 817 
Evidence, £ 678, p. 828 

Instructions to jury in prosecution for, § 680 
Licensees, care to avoid injury to licensees known 
to be present, $ 349, p. 820 
Operation of vehicle by one other than owner, 
liability for injuries resulting, evidence, § 517, 
p. 292 

Parking, violation of regulations, element of of¬ 
fense, § 714, p. 855 
Passengers, post 

Reckless driving, offense of, § 611 
Riders on vehicles, waiver by employer of rule 
forbidding as requiring knowledge, § 399(2), p. 
986 

Servant using own vehicle on business of em¬ 
ployer, liability of master for negligent opera¬ 
tion as dependent on, g 453, p. 1162 
Speed, occupant, admissibility of evidence as to 
in actions for injuries, § 516, p. 271 
Trespassers, presence of Infant trespasser, care 
required in case of, § 401 

Labor unions, scope of employment of business agent 
operating vehicle causing injury, jury question, § 
526, p. 511, n. 22 

Lame persons, care required to avoid injury to, § 394 
Landlord and tenant, bus service furnished tenants, 
license requirements, g 94, p. 341 
Landslides, highways, defect as respects liability for 
injury to vehicle or* occupant, § 187 
Lanes. Traffic lanes, generally, post 
Larceny. Theft, generally, post 
Last clear chance, gg 493(l)-493(5), pp. 120-133 

Ability to avoid accident, g 493(3), p. 127; g 493 
(4) 

Actual knowledge of peril as essential to applica¬ 
tion of doctrine, g 493(3), p. 128 
Admissibility of evidence, g 515; g 516, pp. 253, 
268 

Anticipating unusual conduct, g 493(3), p. 126, n. 
87 

Apparent peril, g 493(2), n. 77 

Application of doctrine, 4 493(1), pp. 121-123; 

g 493(2), n. 82; g 493(3), pp. 125-129; g 493(5) 
Awareness of peril, application of doctrine, § 
493(3), p. 126 


Last dear chance—Continued 

Bicycle riders, application of doctrine, f 498(1), 
p. 121, n. 52 

Burden of proof, g 512, p. 237 
Care required to, 

Avoid injury after discovery of peril, | 493 
(2, 5) 

Discover danger or peril, g 493(3), p. 129 
Cause of injury, g 493(2) 

Certain peril as essential to application of doc¬ 
trine, g 493(3), p. 125 

Circumstantial evidence of negligence, sufficiency, 
g 520, p. 392 

Concurrent or continuing negligence, gg 456, 493 
( 2 ) 

Damaged condition of vehicle, equipment, etc., ad¬ 
missibility of evidence where right to re¬ 
cover rests on doctrine, § 516, p. 253 
Danger as essential to application of doctrine, g 
493(3), pp. 125-129 

Defense of, g 427, p. 1045, n. 68; g 493(1), p. 122 
Degree of care required to discover peril or dan¬ 
ger, g 493(3), p. 129 
Discovery of peril, g 493(3), p. 127 

Care required to avoid injury after, g 493 
(5) 

Evidence, § 515; g 516, pp. 253, 268; g 520, p. 
392 

Extent of doctrine, g 493(1), p. 121 
Guest occupant of vehicle, g 193(3), p. 128, n. 
98 

Ignorance of peril, § 493(3), p. 126 
Instructions to jury in actions for injuries from 
operation, g 534, p. 603 

Intersections, liability for injuries based on, g 369, 
p. 916 

Jaywalkers, application of doctrine, g 493(1), p. 
322, n. 56 

Jury question, actions for Injuries from operation, 
g 528, pp. 591-595 
Knowledge of peril, g 493(3), p. 126 
Law question, actions for Injuries from oper¬ 
ation, g 528, p. 592 
Lookout, g 493(1), p. 123 

Jury question, g 528, p. 595 
Negligence after discovery of danger as essential 
to application of doctrine, g 493(5) 
Obliviousness to danger, g 493(2); g 493(3), p. 
126 

Opportunity to avoid injury, g 493(4) 

Ordinary care to avoid injury after discovery of 
peril, § 493(5) 

Passing and overtaking, doctrine as applicable, 
g 326, p. 755, n. 31 
Pedestrians, 

Application of doctrine, g 493(1), p. 121 
Failure to see, g 493(2), n. 82 
Position of peril, g 493(3), p. 126 
Care required to discover danger or peril, g 
493(3), p. 129 

Crossing street between Intersections, g 493 
(5), n. 26 

Evidence in action involving, g 520, p. 892 
Jury question, g 528, p. 593 

Peril as essential to application of doctrine, g 
493(3), pp. 125-129 
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Last dear chance—Continued 

Pleading in action for Injuries from operation, 
f 505, p. 183 

Position of peril or danger, 

Essential to application of doctrine, { 493(3), 
pp. 125-129 

Peril not due to negligence, § 493(2) 
Preponderance of evidence, proof by in action un¬ 
der doctrine, 8 520, p. 392 

Proximate cause of injury, doctrine as affected, 
8 493(2) 

Questions of law and fact, actions for injuries 
from operation, 8 528, pp. 591-595 
Relative rights and duties, § 493(2) 

Reliance on Injured person, § 493(2), n. 75 
Speed, admissibility of evidence as to in action 
resting on, 8 516, p. 268 
Split second decision, 8 493(4), n. 14 
Stalled automobile, application of doctrine, 8 493 
(1), p. 122, n. 57 

Stopping, application of doctrine, 8 493(1), p. 
123 

Time element, §8 493(4), 493(5) 

Trespassers, application of doctrine, 8 493(1), p. 
122, n. 56 

Wanton conduct, 8 493(5), n. 26 
Last known address, constructive service in action 
against nonresident, mailing to, 8 502, p. 164 
Latent defects, 

Defense in actions for injuries from operation, 
evidence, 8 518, p. 302 

Liability of dealer or distributor for injuries re¬ 
sulting from, 8 165, p. 503 
Owner permitting operation of vehicle with, lia¬ 
bility for resulting injury, 8 430 
Lateral lookout, intersections, 8 353, p. 837 
Law-enforcement vehicles, 

Negligence causing damage or injury to, jury 
question, 8 526, p. 481 
Negligence resulting in injury, 

Evidence, 8 518, p. 344 
Jury question, 8 526, p. 502 
Law governing. Conflict of laws, generally, ante 
Law of the road, 88 266-273, pp. 646-652 
Applicability to motor vehicles, § 23 
Assumption that others will obey or observe, 8 
270; 8 317, pp. 733, 733 ; 8 323; 8 361, p. 861; 
88 380, 459; 8 464, p. 22; 8 476, p. 70 
Bicycles, 

Assumption that rider will observe, 8 380 
Contributory negligence, assumption that 
others will observe, 8 464, p. 22 
Duty to observe, 8 464, p. 20 
Burden of proof, 

Contributory negligence, § 512, p. 236 
Violation of, 8 511(4), p. 209 
Construction of statutory rule, 8 268, p. 648 
Construction work as rendering rules inoperative, 
8 266 

Contributory negligence, 

Animals on highway, 8 467 
Assumption that others will conform, 8 459 
Bicyclist, 8 464, p. 22 
Burden of proof, § 512, p. 236 
Crossings. Intersections or crossings, post this 
head 

Cumulative statutory provisions, 8 268, p. 648 


Law of the road—Continued 
Custom, rule based on, 8 267 
Directions of officials contrary toy proceeding 
under, 8 272 

Duty of motorist to observe, 8 266 
Excuse for violation, 8 271 
Governmental regulations, 8 268, pp. 647-650 
Guests, liability for Injury caused by violating, 
§ 399(1), p. 981 
Homicide, 

Admissibility of evidence in prosecution for. 
§ 666, p. 789 

Driving in conformity with, 8 659, p. 773 
Instructions to jury on, 8 668, p. 806 
Violation of rules of the road, 8 057, p. 763, 
n. 64 

Instructions to jury in actions for injuries from 
operation, correctness, 8 530, p. 597 
Intersections or crossings, 

See, also, Crossings or Intersections, gen¬ 
erally, ante. 

Anticipation, 

Other drivers will violate, § 361, p. 860 
Sudden violation, § 363, p. 886 
Assumption that others will observe, 8 361, p. 
861 

Observing at, 8 350, p. 825 
Justification for violation, 8 271 
Meeting, 

Assumption that driver of approaching ve¬ 
hicle will observe, 8 317, pp. 733, 735 
Excuse for noncompliance with, 8 319 
Violation of as negligence, § 318 
Mental incapacity as excuse for failure to con¬ 
form to, § 273 
Negligence, 

Evidence showing violation of, 8 518, p. 
297 

Failure to observe, liability for injuries re¬ 
sulting, 8 266 

Presumptions, violation of rules of the road 
as negligence, § 511(4), pp. 209-215 
Passing and overtaking, 8 326, p. 763 

Assumption that overtaking vehicle will ob¬ 
serve, 8 325 
Pedestrians, 

Application, 8 468, p. 28, n. 1 
Keeping to right, application to, 8 469, p. 
37 

Persons entitled to invoke regulations, 8 269 
Persons working on highway, assumption that 
others will conform to, 8 476, p. 70 
Proximate cause of injury, violation of regula¬ 
tions, § 208, p. 049 

Reckless driving, offense based on, 8 609, p. 
700 

Reliance on observance by other vehicles, 8 270 
Right of way, § 266 

Speed, operating at excessive speed, 8 290, p. 
680 

Statutory provisions, § 268, pp. 647, 648 
Traflic regulations, 8 268, p. 647 
Law questions. Questions of law and fact, generally, 
post 

Lawful business, filling and service station, conduct 
of, 8 771 

Lawn roller, towing of, care required, 8 339, n. 56 
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Leading vehicles, 

Contributory negligence, jury question, § 527, p. 
538 

Intersections, right of way in turning, g 306, p. 
901 

Negligence, collision frith following vehicle, jury 
question, g 526, p. 446 

Passing and overtaking, duties of operator, § 
322, p. 743 
Learners, 

Employee teaching person to drive as acting 
within scope of employment as respects 
owner’s liability for negligence, g 437, p. 
1097 

Joint and several liability of owner for injuries 
as result of negligence of person learning to 
drive, g 427, p. 1048 

Liability of instructor for injuries caused by 
operator, g 444 

Permits, limiting operation of vehicles by drivers 
with, § 35 

Leases. Renting or hiring of vehicle, generally, post 
Leaving scene of accident, §§ 674-683, pp. 814-832 
See, also, Hit-and-run, generally, ante 
Admissibility of evidence, g 516, p. 249; g 678, 
pp. 827, 828 

Burden of proof in action for, g 678, p. 826 
Circumstantial evidence, sufficiency in prosecution 
for, g 678, p. 828 

Complaint in prosecution for, g 677 
Defenses, prosecution for, g 676 
Element of offense, g 674, p. 817 
Evidence, 

Admissibility in actions for injuries from 
operation, g 516, p. 249 
Prosecutions, § 677; g 678, pp. 826-829 
Grade of offense, § 674, p. 815 
Holding onto vehicle to prevent, care to avoid 
injury to person holding on, g 390 
Indictment or information in prosecution for, g 
677 

Information, etc., criminal liability for leaving 
without furnishing, g 674, p. 819 
Injury, allegations as to as essential in prosecu¬ 
tion for, g 677 

Instructions to jury in prosecution for, g 680 
Intent, 

Element of offense, g 674, p. 817 
Instructions to jury respecting, g 680 
Issues in prosecution for, g 677 
Jury question, prosecution for, g 679 
Knowledge, 

Charge of as essential, g 677 
Evidence as to, g 678, p. 828 
Instructions to jury respecting, g 680 
Offense of driving vehicle after conviction for, 
validity of statute providing for, g 674, p. 
816 

Persons liable to penalty, g 675 
Presumptions in prosecution for, g 678, p. 826 
Punitive damages as recoverable for injuries, 
g 560 

Questions of law and fact in prosecution for, g 
679 

Sufficiency of evidence in prosecution for, g 678, 
p. 827 


Leaving scene of accident-—Continued 

Suspension or revocation of license of operator, 
g 160, p. 484 

Variance in prosecution for, g 677 
Verdict, prosecution for, g 681 
Left hand side, alighting from vehicle on, contribu¬ 
tory negligence, jury question, f 527, p. 585, n. 
14 

Left hand side of road. 

See, also, 

Position on highway, generally, post 
Wrong side of road, generally, post 
Contributory negligence, 

Horseback riders, g 466 
Injuries from defects or obstructions in high¬ 
way while driving on, g 201, p. 538 
Pedestrians, 

Failure to, 

Anticipate approach of vehicle, g 
471, p. 62 

Walk on left hand side of road, g 
469, p. 34 

Walking oil left hand side of road, g 
469, p. 37 

Crossings or intersections, 

Lookout for traffic on, g 353, p. 841 
Right of way over vehicles approaching from, 
302, p. 860 

Turning to in emergency, § 356 
Curves, driving on, g 279 

Homicide when or as result of driving on, g 057, 
p. 704 

Criminal liability, g 657, p. 765 
Evidence, § 666, p. 790 
Pleading, g 664, p. 782, n. 68 
Horseback riders, contributory negligence, g 466 
Meeting vehicle, 

Driving on outside traveled portion of way, 
g 311 

Proximate cause of injury, g 320, p. 742 
Traveling on, speed, g 308 
Negligence in driving on, g 281, p. 657 
Passing street car on, assumption by person 
boarding or alighting, g 482 
Passing to left of standing vehicle, g 338, p. 790 
Pedestrians, 

Assumptions as to walking on, | 386, n. 99 
Contributory negligence, g 469, p. 37 
Failure to, 

Anticipate approach of vehicle, | 471, 

p. 62 

Observe motor vehicle on, g 471, p. 62 
Walk on, g 469, p. 34 
Lookout, g 460, p. 36 

Private premises, traveling on fbr purpose of en¬ 
tering, g 344 

Right to drive on, § 276, p. 653 
Left turn, 

Approaching vehicle indicating intention to make, 
slowing down, g 308 

Burden of proof, compliance with law, g 521, 
p. 236, n. 1 

Care in executing, g 303, p. 718 
Crossings or intersections, ante 
Following motorist driving on right side of road 
to avoid motorist attempting, gross negli¬ 
gence, g 258, p. 633, n. 62 
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Left turn—Continued 

Last clear chance, jury Question, | 528, p. 593 
Local regulations, | 367, p. 913 
Lookout, turning into private premises, § 344 
Negligence in making, 

Evidence, f 518, p. 332 
Jury question, § 526, p. 441 
Neutral ground, street having, g 366, p. 900 
Passing and overtaking, possibility of leading 
vehicle making, | 326, p. 756 
Passing vehicle making, contributory negligence, 
jury question, § 527, p. 537 
Path of approaching vehicle, liability for in¬ 
juries, g 300, p. 708 
Position on highway, § 367, p. 911 
Presumptions, collision involving vehicle making 
left turn, § 511(3), p. 206 
Private premises, entering into, § 344 
lUght of way, g 303, p. 715, n. 74 
Signals, contributory negligence, jury question, 
g 527, p. 538 

Statutory provisions, § 367, p. 910 
Legal entity, motor carriers, regulations pertaining 
to, g 46, p. 206 

legislative discretion, license fees and taxes disposi¬ 
tion of moneys collected, § 143 
Legs, defects, admissibility of evidence as to in ac¬ 
tions for injuries from operation, g 516, p. 250 
Lending vehicle, 

Contributory negligence, liability for injuries re¬ 
sulting, g 462, p. 18 

Evidence as to, admissibility in actions for in¬ 
juries from operation, § 516, p. 264 
Investigation as to competency to burrow, duty 
of lender, g 433, p. 1060, n. 98 
Lien for repairs, supplies, etc., authority of bor¬ 
rower to create, § 746, p. 81)8 
Negligence 

Agent or servant of borrower in operation, 
liability for injuries resulting, g 440 
Borrower permitting third jierson to drive, 
liability of owner for negligent operation, 
g 442, p. 1133 

Borrower’s negligence, liability of owner, g 
439, p. 1108 

Driver furnished by borrower, liability in 
respect of, g 451, p. 1153 
Driver furnished with vehicle, liability for, 
g 451, pp. 1149, 1152 

Driver other than borrower, liability of 
owner, g 439, p. 1110 

Jury questions in respect of negligent opera- 
tion causing injury, g 526, p. 522 
Liability of owner for negligence of driver, 
g 436, p. 1089 

Relationship between owner and borrower as 
respects liability for injuries resulting, § 436, 

p. 1066 
Length of, 

Vehicle, regulations as to, gg 32, 43 
Vision, speed preventing stopping within, jury 
question In action for injuries resulting, g 
526, p. 437 

Lesser offenses, homicide, 

Charge of as including, g 664, p. 783 
Instructions to jury on, g 668, p. 809 


Levy, storage of vehicle at request of officer acting 
under, lien, g 740, p. 892 
Liability insurance, 

Injuries from operation, payment by insurer as 
affecting right of action, g 500, p. 143 
License or registration, 

Condition precedent, g 110, p. 393 
Operate vehicle, requirement, g 154 
Nonownership policy, admissibility of evidence as 
to in actions for injuries from operation, g 
510, p. 268 

Nonresidents, g 110, p. 395 
Public service vehicles, post 
School busses, g 111, p. 402 
Taxicabs, amount, g 112 
Liberal construction, regulatory statutes, g 20 
License and registration, gg 58-145, pp. 237-469 
Address of, 

Applicant, application to show, § 101 
Owner, certificate of registration, § 105 
Administrative agency for granting licenses, g 99 
Advisory actions in connection with, g 99 
Age of applicant, information as to, g 101 
Agents to assist in issuance, g 98 
Ambulances, g 64 

Amendment, notice and hearing, g 131 
Application, § 101 

Power to act on, g 99 

Approval of municipal license or permit, g 99 
Army post or reservation, exemption of persons 
stationed in, § 68 
Assignment of license, § 123 

Associations, registration in name of members, 
g 74 

Bailee, registration in name of, g 70 
Blank, 

Application on blank form, g 101 
Issurance of licenses in, § 98 
Bond or other security, g 110, pp. 393-396 
Books for making registration, § 105 
Bribery, dismissal of licensing officer accepting 
bribe, g 97 

Bulletins of licenses, § 58 
Burden of proof, § 513 
Exemption, g 64 

Prosecution for operating vehicle without li¬ 
cense, § 639, n. 78 

Buyer, registration in name of, g 77 
Caravans or convoys, dealers transporting ve¬ 
hicles in, § 78 

Cash bond, condition precedent, g 110, p. 303 
Cement mixing truck, g 64 
Certificate of registration, 

Display oil proper request, g 106 
Expiration on transfer of ownership, g 126 
Inability to procure, ,g 106 
Municipal requirements, g 108 
Operation of vehicle under, g 59 
Ownership as respects liability of owner for 
negligent operation of vehicle by another, 
g 442, p. 1126 

Personal property taxes, payment as condi¬ 
tion to issuance, § 109 
Possession of operator, g 106 
Presumptions, gg 319, 513 
Revocation or suspension, generally, post this 
head 
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license and registration—Continued 

Certificate of registration—Continued 
Title, evidence of, £ 110 
Certificate of title, generally, ante 
Charitable institutions, exemption, § 64 
Commercial vehicles moving in interstate com¬ 
merce, nonresident, f 67 
Compliance with statutory provisions, 4 105 
Compulsory insurance, S HO, p. 393 
Computation of exemption period of nonresident, 
§ 68 

Conditional sale, registration in name of seller 
or buyer, § 77 
Conditional seller, 

Notice of title, £ 119, n. 18 
Registration in name of, § 126 

Conditions imposed, St 109-118, pp. 391-428 
Consecutive period for exemption of nonresident, 
$ 68 

Constitutional provisions, § 62 
Construction and operation, ££ 119-122, pp. 428- 
432 

Contract, § 119 
Corporations, 

Domestic corporations, vehicles owned and 
operated by, § 63 
Foreign corporations, § 68 
Registration in name of, § 73 
' Counties, 

Exemption of vehicles owned by, t 95 
Nonresidents, § 69 

Criminal liability, 

Driving without operator's license, S 639 
Licensing officer, § 97 

Open:ting unlicensed vehicle on highway, § 
607 

Over-registering, £ 607 

Revocation or suspension, criminal offense, in¬ 
forming accused in respect of, S 588 
Under-registering vehicle, § 697 

Custodian, registration in name of, £ 70 
Date, § 101 
Dealers, § 78 

Death of owner pending application, § 70 
Delegation of power, §g 98, 99 
Delinquent taxes payment as condition to issuance, 
§ 109 

Demonstrator cars, dealers, § 78, n. 17 
Department of Public Safety, power to require 
and issue license or permit, £ 98 
Description of vehicles, application to show, g 101 
Disabled motorcycle, pushing along highway to 
repair shop, | 134, p. 446 
Discretion in granting or refusing licenses or 
permits, § 100 
Discrimination, § 62 

Public service vehicles, £ 79 
Dismissal of licensing officer or agent, £ 97 
Dissolution of partnership, registration in name 
of partner acquiring vehicle, £ 75 
Distinctions, £ 59 

District of Columbia, exemption of vehicles own¬ 
ed by, £ 65 

Driving unlicensed vehicle on highway, criminal 
liability, £ 607 
Duration, £ 125 


License and registration—Continued 
Effect of, 

Failure to comply with law, ££ 133-135, pp. 
440-447 

License, £§ 119-122, pp. 428-432 

Electric trucks, exemption, £ 64 
Employment of nonresident within state, £ 68 
Evidence, 

Admissibility in actions for injuries from 
operation, £ 516, p. 256 
Prosecutions for violation of law, £ 607 

Exemptions, £§ 64, 65, 68 

Fire apparatus or fire departments, ££ 65, 107 
Failure to comply with law, effect of, ££ 133-135, 
pp. 440-447 

Federal aid highways, use of vehicle on, £ 60 
Federal land banks, exemption of vehicles owned 
by, § 65 

Fees. License fees and taxes, generally, post 
Filing of application, £ 101 
Filling stations, license to operate, £ 776, pp. 
931-939 

Financial responsibility, 

Statutory provisions, £ 110, p. 394 
Suspension for failure to comply with fol¬ 
lowing accident, £ 129 

Fire apparatus or fire departments, exemption of 
vehicles, £g 65, 107 
Form, g§ 105-108, pp. 387-391 
Oarages, §g 718, 719 

Government owned vehicles, exemption, § 65 
Gross earnings tax, exemption of companies pay¬ 
ing, g 64 

Hearing, revocation or suspension, § 131 
Highways, requirement as limited to vehicles 
used on, £ 63 
Identification, 

Purpose, § 59 
Vehicle and owner, £ 101 
Violation of law to avoid liability for negli¬ 
gent operation, £ 428, p. 1052 

Identifying tag or marker, nonresident, £ 68 
Improper registration in name of person other 
than owner, effect of, £ 134, p. 442 
Independent contractor, failure to comply with 
licensing statutes as affecting liability of 
contractee for injury caused by negligence, £ 
455 

Index cards, £ 105 

Indictment or information, prosecution for viola¬ 
tion of law, £ 607 

Infants, liability for aiding minors in procuring 
license, £ 505, p. 173 

Information required in application, £ 101 
Injunction, cancellation of license, £ 131 
Injuries from defects or obstructions in highways, 
Liability as dependent on license or registra¬ 
tion, £ 197 

Operating without license or registration, £ 
209 

Insurance, condition precedent, £ 110, p. 398 
Interstate commerce, nonresident vehicle moving 
in, £ 67 

Irrigation districts, exemption of vehicles owned 
by, £ 65 

Jitney busses, ante 
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License and registration—Continued 

Jitneys, regulation by municipality under power 
to license, § 45, p. 194 
Joint owners, $ 101 

Registration in name of either, § 70 
Jury question, actions for injuries from operation, 

§ 521, p. 396 

Learners* permits, operation of vehicle by drivers, 

§ 35 

Liability for injuries from operation, presumption, 
§ 511(5), p. 224 

Liability insurance, condition precedent, g 110, 
p. 393 

Licensees, generally, post 

Licensing boards or officers, gg 97-100, pp. 307-373 
Limitations attaching to privilege, § 1C9 
Local identifying tag or marker, nonresident, § 08 
Maiden name of married woman, g 72 
Mall motor vehicles or trucks, 

Exemption, § 65 

State law as applying to, § 21 
Manufacturers, § 78 

Number, omission, obliteration, etc., § 63 
Married women, § 72 
Massachusetts rule, § 134, p. 443 
Mortgagee in possession, registration in name of, 
§ 70 

Motor busses, post 

Municipal board or department, local licenses or 
permits, ,§ 98 
Municipalities, §§ 60, 98 

Admissibility of evidence as to in actions for 
injuries from operation, § 516, p. 257 
Approval, § 99 
Collection of tax, § 141, p 461 
Council, licenses or permits issued by, § 98 
Exemption of vehicles owned by, § 65 
Fees or Taxes, 

Amount, § 137 
Gross receipts tax, § 141 
Mileage tax, g 140, p. 458 
Power to impose, § 60 
Nomina] license fees, £ 137 
Nonresident, §§ 61, 66 

Penalty for operating vehicle without license, 
§ 135 

Power 'to require, g 98 

Regulation of operation of vehicle, g 120 

Revenue measures, g 60 

Revocation, § 128 

Sewer department, licenses or permits issued 
by, g 98 

State department, licenses or permits issues 
by, g 98 

Name, 

Applicant, application to show, g 101 
In which registration made, gg 70-77, pp. 249- 
252 
Owner, 

Certificate of registration, g 105 
Two persons as owners, right to use ve¬ 
hicle, g 120 

Nature, g 59 

Nonresidents, g 61; gg 66-69, pp. 246-249 

Operation without registration in states g 
134, p. 445 

Notice, revocation or suspension, g 131 
610 J.S.-65 


License and registration—Continued 
Nuisance, operation without, 

Massachusetts rule, g 134, p. 443 
Proper registration, g 134, p. 441 
Number plates, license plates, generally, post 
Offenses. Criminal liability, generally, ante this 
head 

Operation of vehicle, 

By one other than registered owner, | 120 
Criminal liability for operating unlicensed ve¬ 
hicle on highway, g 607 
Liability for injuries or damages caused by 
operation of vehicle without proper reg¬ 
istration, § 134, pp. 441-446 
Penalty for operation of vehicle without 
license or registration, g 135 
Operator, registration in name of, g 71 
Ordinances, validity, g 62 
Owners arid ownership, 

Admissibility of evidence on issue of owner¬ 
ship, § 516, p. 266 
Burden of proof, § 513 

Evidence, § 119; g 511(5), pp. 217, 225; g 
513; § 516, p. 266 

Jury question as presented by evidence of 
ownership, g 524 

Owner as used in statutes relating to liability 
of owner for negligent operation of ve¬ 
hicle by another, § 442, p. 1126 
Presumption arising from, § 511(5), pp. 217, 
225 

Proof of ownership, g 517, p. 278 
Registration in name of owner, g 70 
Partnership, registration in name of, g 75 
Peddlers, exemption of disabled and indigent per¬ 
sons, § 64 
Penalties, 

Nonresidents, g 68 

Operation of vehicle without proper registra¬ 
tion, § 135 

Personal property taxes, payment as condition to 
issuance, § 109 

Physical incapacity, admissibility of application 
falling to disclose, § 516, p. 249 
Pleading, actions for injuries from operation, gg 
504, 505 

Police department, exemption of motor vehicles, 
§ 05 

Police power, § 60 
Police regulations, g 58 
Possession, 

Certificate of registration, g 106 
Lack of registration as affecting right, g 134, 
p. 442 

Powers, 

- Delegation of powers, gg 98, 99 
Issue license or permit, g 99 
License or tax, gg 60, 61 
Require license or permit, g 98 
Presumptions, § 119 

Liability for injuries from operation, g 511 
(5), p. 224 

Ownership from fact of holding license, g 
511(5), p. 217 

Private premises, operation of vehicle on, | 134, 
p. 445 

Privilege, g 59 
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License and registration—Continued 

Proceedings to procure license or permit, §§ 101- 
104, pp. 373-387 
Garages, § 710 
Property right, § 119, p. 429 
Public boards or commissions, power to act on 
application and issue license or permit, § 
99 

Public service vehicles, post 
Purchase of vehicle by resident outside state, 
§ 63 

Puipose, § 59 

Reasonableness of statute or ordinance, § 62 
Registration card. Certificate of registration, 
ante this head 

Registration plates. License plates, generally, 
post 

Regulation of operation of vehicle under, § 120 
Renewals, § 132 

Requisites, §§ 105-108, pp. 387-391 
Residence, 

Application to show, § 101 
Certificate of registration to show, § 105 
Nonresidents, generally, ante this head 
Power to license or tax as affected, § 61 f 
Purpose of license or registration, § 08 " 
Review, revocation or suspension, § 131 
Revocation or suspension, §§ 127-131, pp. 434- 
439 

Criminal offense, informing accused in respect 
of, § 588 

Financial responsibility laws, § 129 
Garages, § 719 
Grounds, § 129 

Hack stands in public streets, § 49, p. 222 
Hearing, § 131 

Municipal license or permit, § 128 
Notice, § 131 

Officials authorized to revoke or suspend, § 
130 

Reckless driving, § 623 
Rescission of suspension, § 131 
Review, § 131 

Rolling store, vehicles used as, § G3, n. 54 
Scrapers used in construction and maintenance of 
highways, § 63, n. 54 
Second hand dealers, § 78, n. 10 
Secretary of State, power to require and issue 
license, § 98 

Security, § 110, pp. 393-396 
Sightseeing busses, § 81, p. 259, n. 96 
Special agents or deputies, designation, § 98 
State highway commission, power to require and 
issue license or permit, $ 98 
Statutory provisions, § 58 

Financial responsibility, § 110, p. 394 
Nonresident, § 08 
Power or duty of enforcing, § 97 
Reciprocity statute, $ 68 

Suspension. Revocation or suspension, generally, 
Ante this head 
Taxes, 

License fees and taxes, generally, post 
Payment as condition to issuance, § 109 
Taxicab stand, separability from license of oper¬ 
ator of taxicab, $ 119, n. 25 
Taxicabs, post 


License and registration—Continued 

Temporary number plates, permit, § 107 
Temporary permit, § 59 
Termination by transfer of vehicle, § 126 
Terms imposed, § 109 
Territorial effect, § 122 
Tractor trailer units, § G3, n. 54; 8 64 
Trade name, § 70, n. 69; § 101 
Trade or business, nonresident engaging in with¬ 
in state, § 68 

Transfer and sale, generally, post 
Travel bureau agents, public service vehicles, § 
46, p. 210 

Trespassers, operation without registration, $ 134, 
p. 443 

Typo of car registered, compliance with law, § 
105 

Unincorporated associations, registration in name 
of members, § 74 
Used car dealers, § 78, n. 10 
Validity of license regulations, § 62 
Vehicles subject or entitled to, §§ 63-65, pp. 242- 
246 

Water districts, exemption of vehicles owned by, 
§ 65 

Writing, § 105 

Wrong weight class, criminal liability for li¬ 
censing vehicle in, § 607 

License and regulation of drivers or chauffeurs, §§ 
146-164, pp. 469-501 

Adults, infant operators accompanied by, § 146 

Age limit, §§ 146, 155 

Amount of license fee, § 158 

Application for license, § 150 

Bobtail drivers, lieense tax, § 158, n. 45 

Carrying license, $ 157 

Causal connection, liability for damages when 
operating vehicle without license, $ 163, p. 
498 

Collection of license fee, § 158 
Compliance with regulations, $ 150 
Construction of license, § 159 
Contract, lieense as, § 159 

Conviction of crime, revocation or suspension of 
license on ground of, § 160, p. 484 
Convicts, S 154 

Corporations, license to operate, § 150 
Damages caused by negligence of another, oper¬ 
ation of vehicle without license as barring 
recovery, § 163, pp. 498-501 
Disposition of funds collected by license tax, § 
158 

Distinction between operator and chauffeur, § 
151 

District of Columbia, $ 147 

Duration of suspension or revocation of license, 
§ 160, p. 490 
Effect of, 

Failure to comply with law, §§ 161-164, pp. 

497-501 
License, § 159 
Eligibility for license, § 154 
Employment of unlicensed chauffeur, liability 
for Injury to passenger employing, § 164 
Entrusting vehicle to person denied operator’s 
license, liability of owner for resulting in¬ 
jury, 8 431, p. 1059, n. 96 
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License and regulation of drivers or chauffeurs— 
Continued 
Epileptics, 1154 
Evidence, 

Admissibility in actions for Injuries from 
operation, g 516, p. 25(1 

Prosecution for driving after revocation or 
suspension of license, § 030 
Examination as to qualifications, § 154 
Exemption nonresident drivers, § 149 
Exhibition of license, 

After accident, penalty for failure to comply 
with law, § 074, p. 820 
Proper demand or request, | 157 

Failure to exhibit at offense, § 051 
Failure to comply with law, effect of, §§ 101-164, 
pp. 497-501 
Fees for license, § 158 

Felony, suspension of license pending determina¬ 
tion of charge, § 100, p. 486 
Financial responsibility, § 154 

Proof of before reinstatement of license after 
suspension or revocation, 8 160, p. 406 
Revocation or suspension of license unless 
proof of is furnished, § 1G0, p. 48l» 
Graduated license fee, § 158 
Guardians, consent to license of ward, § 155 
Hearing, revocation or suspension of license, § 
100, p. 491 
Homicide, 

Admissibility of evidence as to accused not 
having license, § 66G, p. 788, n. 31 
Driving without license, criminal liability, § 
637, p. 764 

Indictment or information in prosecution for 
driving without license, § 639 
Infants, liability of, 

Owner in case of operation by unlicensed 
minor, 8 163, p. 500 

Person signing application for injuries as 
result of negligence in operation, § 447 
Injunction, suspension of license, § 100, p. 491 
Injuries from defects or obstructions in high¬ 
ways, liability as dependent on license, § 
196 

Instructions to jury, prosecution for driving after 
revocation or suspension of license, $ 639 
Interstate commerce, nonresident drivers of ve¬ 
hicles moving in, § 152 

Intoxicating liquor, suspension or revocation of 
license for driving while intoxicated, § 100, 
p. 484 

Issues in prosecution for driving after revoca¬ 
tion or suspension of license, § 639 
Judgment, prosecution for driving after revoca¬ 
tion or suspension of license, § 639 
Learners accompanied by licensed operator, § 
153 

Leaving scene of accident, suspension or revoca¬ 
tion of license, 8 160, p. 484 
Liability for damages, operation of vehicle with¬ 
out license, 8 163, pp. 498-501 
Liability Insurance, requirement, 8 154 
Manslaughter resulting from operation, suspen¬ 
sion or revocation of license, 8 160, p. 485 
Municipalities, 

Age limit, | 155 


License and regulation of drivers or chauffeurs— 
Continued 

Municipalities—Continued 
License fees, § 158 
Nonresident drivers, § 152 
Power to license, §8 147, 152 
Qualifications for license, 8 154 
Regulation and control, § 146 
Revocation or suspension of license, 8 160, 
p. 483 

Negligence, 

Nonpayment of judgment for damages caused 
by negligent operation, revocation or sus¬ 
pension of license, 8 160, p. 487 
Operation of vehicle by one lacking driver’s 
license, liability of owner, 8 442, p. 1130 
Operation of vehicle without license, 8 162 

New license after suspension or revocation, 8 160, 
p. 496 

Nonresidents, §§ 149, 152 

Notice, revocation or suspension of license, 8 160, 
p. 491 
Offenses, 

Failure to exhibit license on request, 8 651 
Operation without license, 8 1 9 
Parents, consent to license of child, 8 155 
Partnership, license to operate, § 150 
Passengers, recovery for injuries in case of oper¬ 
ation without license, 8 164 
Penalties, operation of vehicle without license, 8 
149 

Persons subject, §8 150-153, pp. 473-477 
Physical incapacity, revocation of license for 
failure to disclose, § 160, p. 483 
Police power, 8 146 
Power to license, 8 147 
Proceedings to, 

Procure license, 8 156 
Suspend or revoke license, 8 160, p. 489 
Proof In prosecution for driving after revocation 
or suspension of license, § 639 
Property right, license as, 8 1*59 
Purpose of license requirements, § 148 
Qualilieutions for license, § 154 
Questions of law and fact, prosecution for driving 
after revocation or suspension of license, 8 
639 

Reckless driving, suspension or revocation of li¬ 
cense for, § 160, p. 483 

Reinstatement of license after revocation or sus¬ 
pension, § 160, p. 496 
Renewal, § 154 

Report of conviction of offense!, calling for sus¬ 
pension or revocation of license, § 160, p. 490 
Review, 

Order suspending or revoking license, 8 100, 
p. 493 

Prosecution for driving after revocation or 
suspension of license, 8 639 
Refusal to Issue license, § 150 
Revocation or suspension of license, 8 160, pp. 

482- '197 

Administrative officers, 8 160, p. 489 
Conviction of offense as grounds, 8 160, 484 

Discretionary powers, 8 160, p. 489 
Duration, f 160, p. 490 
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License and regulation of driven or chauffeurs— 
Continued 

Revocation or suspension of license—Continued 
Evidence as to In actions for injuries from 
operation, | 516, p. 256 
Financial responsibility, § 160, p. 486 

Proof of before reinstatement of license, 
| 160, p. 496 
Grounds, g 160, p 483 
Hearing, § 160, p. 491 
Injunction, g 160, p. 491 
Legislative authority, g 160, p. 482 
Municipalities, g 160, p. 483 
New license, § 160, p. 490 
Nonpayment of judgment for damages caused 
by negligent operation, § 160, p. 487 
Notice, g 160, p. 491 

Officers empowered to revoke or suspend, 
g 160, p. 489 

Operation after as offense, g 639 
Procedure, g 160, p. 489 
Reinstatement, g 160, p. 496 
Report of conviction on which based, g 160, 
p. 490 

Review, g 160, p. 49.3 

Prosecution for driving after revocation 
or suspension, g 639 
Surrender of license, g 160, p. 490 
Warning on plea of guilty, § 160, p. 490 
Speed limit, suspension or revocation of license 
for exceeding, § 160, p. 483 
State, 

Officers as exempt, § 150 
Power to license, g 147 
Steering towed car, operator’s license, § 150 
Surrender of license on conviction of offense, § 
ICO, p. 490 

Suspension of license. Revocation or suspension 
of license, generally, ante this head 
Temporary permit, conditions precedent, g 156, 
n. 33 

Transients, exemption, § 119, n. 35 
Trespassers, operation of vehicle without license, 
g 163, p. 498 

Unlicensed operator accompanied by licensed 
operator, g 153 

Validity of regulations, g 149 
Variance in prosecution for driving after re¬ 
vocation or suspension of license, g 639 
Wearing driver’s badge, g 157 
Wreckers, §§ 147, 154 

License fees and taxes, gg 136-145, pp. 447-469 
Actions to, 

Collect or enforce, g 142, p. 463 
Recover back, g 142, p. 466 
Administrative expenses, payment of, g 143 
Amount, §§ 137-141, pp. 4*50-461 

Driver’s or chauffeur’s license, g 158 
Apportionment of moneys collected, g 143 
Appropriation of funds, g 144 
Burden of proof, actions to recover back, g 142, 
p. 466 

Burdensome use of highways, g 62 
Busses, municipalities, § 81, p. 259 
Cfishler’s checks, payment by, g 142, p. 462 
Certified checks, acceptance in payment, g 142, 
p. 462 


License fees and taxes—Continued 
Chauffeurs, gg 149, 158 
Check, payment by, g 142, p. 462 
Classification for purpose of, g 138, pp. 452-455 
Dealers, g 78 

Family automobiles, g 140, p. 457 
Horsepower, g 139 

Per cent of earnings or receipts, g 141 
Use of vehicle, g 140, pp. 456-459 
Vehicles, g 62 

Collection, g 142, pp. 461-465 

Commissions of collecting officer, g 145 
Driver's or chauffeur's license, g 158 
Commercial vehicles, additional or higher license 
fees, g 140, p. 456 

Commissions of collecting officer, g 145 
Compulsion, payment under, g 142, p. 466 
Conditional sales, 

Attachment of interest of conditional vendee, 
g 142, p. 464 

Priority of liens, § 142, p. 4G3 

Construction of ordinances imposing license fee, 
§ 58 
Counties, 

Distribution of moneys to, § 144 
Domicile for purpose of, § 136, p. 449 
Nonresidents, § 69 
Payment or collection, g 142, p. 461 

Court of claims, jurisdiction of claim for excess 
fees paid under protest, § 142, p. 466 
Dealers, § 140, p. 457 
Discrimination, g 78 
Lieu of other taxes, g 78 
Deduction of commissions by collecting officer, 
§ 145 

Delegation of power, § 138, p. 455 
Delinquency, penalty, § 142, p. 463 
Disbursement of funds, g 144 
Discretionary power of board or commission, g 
138, p. 455 

Discrimination, g 138, p. 452 
Dealers, g 78 

Disposition of moneys collected, gg 143-145, pp. 
466-469 

Drive yourself vehicles, g 760 
Drivers, gg 149, 158 
Nonresidents, g 152 
Duress, payment under, g 142, p. 466 
Electric driven automobiles, g 140, p. 456 
Excessive fees, g 137 

Claim for fees paid under protest, g 142, 
p. 466 

Exchange of vehicle, § 142, p. 402 
Excise tax, g 136, p. 448 
Expenditure of moneys collected, g 144 
Family automobiles, classification, g 140, p. 457 
Filling station, g 718 

Power to tax, g 776, p. 932 
Garages, g 718 

Penalties, g 721 

Gasoline tax, substitution for, g 140, p. 457 
Graduated fee or tax, g 138, p. 452 
Gross earnings tax, g 141 
Highway maintenance, use of proceeds, g 148 
Horsepower, fixing according to, g 139 
Injunction, enforcement of payment, g 142, p. 464 
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License fees and taxes—Continued 

Interstate commerce, nonresident vehicles moving 
in, $ 67 

Legislative discretion, disposition of moneys col¬ 
lected, | 143 

Liability for, § 136, p. 449 
Lien, 8 142, p. 463 
Lieu of other taxes, 8 60 
Dealers, 8 78 

Maintenance of streets and highways, use of 
funds for, 8 143 

Manufacturer’s vehicle, 8 140, p. 456 
Mileage tax, 

Privilege tax, mileage tax as, § 140, p. 450 
Vehicles operated for compensation, 8 140, 
p. 458 

Municipal corporations, 8 60 
Amount, § 137 
Busses, 8 SI, p. 251) 

Gross receipts tax, § 141 
Mileage tax, § 140, p. 458 
Taxicabs, 8 81, p. 259 
Nature, § 136, pp. 447-450 
Nonresident, §§ 61, 66, 67, 152 
Occupation tax, § 136, p. 448 
Operators, §§ 140, 158 
Nonresident, § 152 

Parking fee or charge as, § 28, p. 142 
Parking lots, § 718 
Partial payment, § 142, p. 462 
Payment, 8 142, pp. 461-165 

Payment as condition to issuance of license 
or certificate of registration, 8 109 

Penalty, 

Delinquency, § 142, p. 463 
Garages, § 721 
Repair shops, 8 721 

Per cent of earnings or receipts, § 141 
Pleasure automobile, § 140, p. 456 
Police regulation, reasonableness, § 137 
Power of boards, etc., § 138, p. 455 
Presumptions, reasonableness, § 137 
Privilege, § 136, p. 447 
Privilege tax, mileage tax as, § 340, p. 459 
Proceedings to collect or enforce, § 142, p. 463 
Proportional payment of yearly license fee, § 
142, p. 462 

Protest, payment under, § 142, p. 405 
Public service vehicles, post 
Purpose, 8 136, pp. 447-450 
Reasonableness, § 137 
Recovery back, 8 142, p. 465 
Refund, 8 142, p. 465 
Renting or hiring of vehicles. 

Persons engaged In, 8 760 
Without drivers, business of, 8 718 

Repair shops, 86 718, 721 

Retention of commissions by collecting officer, 
6 145 

Revenue measures, 8 62; 8 136, p. 448 
Road construction, use of money for, 8 143 
Road improvement districts, 8 60 
Sale of vehicle, 6 142, p. 462 

Delivery of license fee receipt to purchaser, 
| 40, p. 167 


License fees and taxes—Continued 

Seizure of vehicle, enforcement payment by, | 
142, p. 464 

Service stations, 8 718 

State executive officers, power to impose, 8 60 
State treasurer, payment to, 6 143 
Statutory provisions, 

Disposition of moneys collected, 8 143 
Limitation of amount, 8 137 
Taxicabs, municipalities, § 81, p. 259 
Theft of vehicle, replacement, 6 142, p. 462 
Time, payment, § 142, p. 461 
Trailer camps, § 718 
Travel bureau agents, 6 46, p. 210 
Use of vehicle, classification according to, 8 140, 
pp. 456-459 
License plates. 

Advertising matter, display of plates bearing, 8 
106 
Dealers, 

Loan for use on unregistered vehicle, 6 134, 
p. 441, n. 38 

Loan to purchaser, § 78, n. 12 
Display, §§ 107, 108 
Driving without as offense, § 638 
Identification, violation of law us to for purpose 
of avoiding liability for negligent oi>eration, 
6 428, p. 1052 
Inability to procure, § 106 

Junking vehicle, surrender of plates as condi¬ 
tion precedent to certificate, § 142, p. 462 
Loss of, § l()o 

Municipal plates, display, § 108 
Number, etc., § 106 
Offenses, driving without, § 038 
Operation of vehicle without displaying current 
plates, injunction, § 133 
Ownership, 

Admissibility of evidence of application to 
prove, § 516, p. 266 

Jury question as presented by evidence of, 
§ 524 

Presumption of ownership of vehicle bear¬ 
ing, § 511(5), p. 221 

Seizure of, public service vehicles, 8 127 
Special number, § 106 

Transfer and sale of vehicles, removal of plates, 
§ 40, p. 167 

Unlawful use, liability for injuries or damages 
caused by vehicle, 8 134, p. 441 

Licenses, 

See, also, License and regulation, generally, 
ante 

Care to avoid injuring, 8 349, p. 819; 6 400 
Evidence as to status in respect of injuries to, 
§ 517, p. 275 

Filling stations, duty owed to, 8 777 
Injuries from defects or obstructions in high¬ 
ways, liability of state as dependent on status 
of, § 170 

Injuries to motorist on private premises, liability, 
8 504 

Operation of vehicle on private premises as, duty 
owing to trespasser, 6 349, p. 821 
Unauthorized invitee or permittee riding in ve¬ 
hicle, 6 399(2), p. 988 
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TJfw | 

Certificates of title, 

Duties of holder of lien on vehicle, g 42, p. 
181 

Requirements in respect of, § 42, p. 177, n. 
07, 08 

Damages for injuries from operation, §§ 561-563, 
pp. 664-667 
Attachment, § 563 
Enforcement, § 563 

Parties to action to enforce, § 500, p. 147 
Priority, $ 562 

Statutory provisions, §§ 561, 563 

Garage keepers or repairmen, §g 743-750, pp. 888- 
Oil 
Actions, 

Conversion, action by owner for, § 757 
Lienor to recover possession, g 756 
To enforce, § 758 
Agents doing work, g 748 
Agreements, 

Creating, g 743 
Owner, g 746, pp. 880-802 
Amendment of filed lien statement, g 753 
Assertion of excessive claim, effect of, g 750 
Assignment, g 755 
Attachment, 

Priority, g 754, p. 905 
Time of attaching, g 743 
Attorney’s fees in proceedings to enforce, § 
758 

Bad check, possession obtained, § 747, p. 895 
Bailee as without authority to create, g 746, 
p. 890 

Bona fide purchasers, priority, § 754, p. 904 
Borrower as without authority to create, 
g 746, p. 890 
Charges covered, g 748 
Chattel mortgage, priority, g 754, p. 905 
Chattel mortgagee directing repairs, g 746, 
p. 891 

Claim of, g 753 
Common law, g 744 

Complaint in proceedings to foreclose, § 758 
Condemnation and sale of vehicle after part¬ 
ing with possession, g 747, p. 894 
Conditional sales, 

Contract, g 745; § 746, p. 891 
Priority, g 754, p. 901 
Consent of owner, g 746, pp. 889- 892 
Construction of statute conferring, g 744 
Conversion, 

Action by owner for, g 757 
Sale of vehicle to enforce lien, g 759 
Corporations as entitled to, g 744 
Counterclaim against replevin by owner 
against person claiming lion, § 757 
Delivery of vehicle to owner without collect¬ 
ing charges as affecting, g 747, p. 894 
Discharge, g 750 
Employees doing work, g 748 
Enforcement, 

Actions for, g 758 
Sale of vehicle, f 759 
Surrender of possession as affecting right, 
| 747, p. 804 
Equitable lien, g 748 


Liens—Continued 

Garage keepers or repairmen—Continued 
Evidence in action to enforce, g 153 
Excessive claim, assertion as affecting right, 
g 750 

False representations, possession of vehicle 
obtained by, § 747, p. 805 
Filing, § 753 

Priority as affected, g 754, p. 003 
Foreclosure, g 758 
Implied consent, $ 746, p. 890 
Infants, g 744 

Innocent purchaser of vehicle, g 747, p. 895 
Judgment in action to enforce, g 758 
Jurisdiction of proceeding to enforce, g 758 
Jury questions in proceedings to enforce, f 
758 

Leased vehicles, § 746, p. 801 
Limited period, g 750 
Loss of lien, § 750 
Lump sum, § 749 

Mortgagor in possession, g 746, p. 801 
Nonlieimhlc charge, assertion of elalm as af¬ 
fecting right, g 750 
Notice of, ,§ 753 
Owner’s right to lien, g 745 
Parties to action to enforce, g 758 
Payment, discharge by, § 750 
Pleading in action to enforce, § 758 
Possession, § 747, pp. 892-8110 
Action by, 

Lienor to recover, § 756 
Owner to recover, § 757 
Mortgagor in possession, § 746, p. 891 
Transfer, § 755 

Preservation and perfection, g 752 
Priorities, § 754, pp. 901-905 

Itigbt to possession as dependent on, 5 
747, p. 896 

Property subject, g 749 
Records, § 753 

Priority as affected, g 754, p. 903 
Reduction to judgment, § 752 
Registration as essential, g 752 
Reinstatement, g 751 
Release, g 750 
Replacement, g 748 
Replevin by owner of vehicle, § 757 
Repossession of vehicle, 

Action by lienor, g 756 
After surrender, g 747, p. 895 
Retention of possession, 

As essential, g 747, p. 894 
Until lien is discharged or destroyed, g 
747, p. 896 

Revival of lien by securing possession after 
surrender thereof, g 747, p. 895 
Right to possession, g 747, p. 896 
Sale of vehicle to enforce, g 750 
Several vehicles repaired at same time under 
one contract, g 749 

Special agreement as to payment, g 746, p. 
891 

Special property and articles covered, g 743 
Statutory provisions, g 744 
Stopped check, possession obtained by aa af¬ 
fecting, g 747, p. 895 
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Liens—Continued 

Garage keepers or repairmen—Continued 
Storage, § 748 
Supplies, § 748 

Surrender of possession as affectihg, repos¬ 
session after, | 747, p. 805 
Temporary removal of vehicle as affecting, 
§ 747, p. 804 

Tender, discharge by, § 750 
Thieves as without authority to create, § 
746, p. 800 
Time, 

Attaching, $ 743 
Proceedings to enforce, § 758 
Tires, tubes, etc., § 748 
Towing services, $ 748 
Transfer, § 755 

Venue of proceedings to enforce, § 758 
Waiver, § 750 

Surrender or loss of possession, § 747, p. 
803 

License fees and taxes, $ 142, p. 4(53 
Mechanics. Garage keepers and repairmen, gen¬ 
erally, ante this head 

Repairmen. Garage keepers or repairmen, gen¬ 
erally, ante this head 
Statutory provisions, 

Conditional sales, priority of lien, § 754, p. 
002 

Damages caused in operation, § 561 
Garage keepers or repairmen, § 744 
Enforcement, § 758 
Priority, $ 754, p. 002 
Sale of vehicle to enforce, § 750 
Storage. Garage keepers or repairmen, generally, 
ante this head 
Supplies, post 

Life insurance agents, negligence in operating vehicle, 
liability of insurance company, § 431, p. 1157 
Life-saving vehicles, negligence resulting in injury, 
Evidence, § 518, p. 344 
Jury question, § 520, pp. 481, 502 
Lights, 

Animals, 

Contributory negligence, 

Injuries by animals, § 505, p. 073 
Persons in charge of on highway, § 407 
Driven along public way after dark, require¬ 
ments as to, ,$ 505, p. 071 
Assumption that other drivers will observe rules 
as to, § 204, p. 008; § 323, p. 750 
Backing onto highway from private premises, § 
345, p. 800 

Bicycles, contributory negligence in respect of, § 
404, p. 21 

Blinding lights, generally, ante 
Clearance lights, generally, ante 
Contributory negligence, insufficiency, § 286 

Admissibility of evidence bn question of, 8 
516, p. 257 
Animals, 

Driven along highway, 8 467 
Injuries by animals, 8 505* P* 673 
Bicyclist, 8 464, p. 21 
Driving without, 

Defects or obstructions in highways, 8 
201, p. 541; 8 211 


Lights—Continued 

Contributory negligence, insufficiency—^Continued 
Driving without—Continued 

Evidence, § 520, pp. 379, 381, 389, 891 
Meeting of vehicles, 8 620, p. 741, n. 71 
Horse-drawn vehicles, 8 405; 8 527, p. 569 
Injuries by animals, § 565, p. 673 
Jury question, § 527, p. 529 
Motorcycles, 8 527, p. 567 
Parked or standing vehicles, | 527, pp. 
533, 552 

Passing and overtaking, 8 527, p. 537 
Proximate cause of injury, 8 522, p. 
414 

Proximate cause of injury, 

Evidence, § 520, pp. 380, 391 
Jury question, 8 522, p. 414 
Standing or parked vehicles, 8 338, p. 792, 
n. 76 

Jury question, 8 527, pp. 533, 552 
Criminal liability, 

Driving or using vehicle without proper 
lights, § 608 

Homicide when driving at night without 
lights, § 657, p. 765 
Crossings or intersections, ante 
Dimmers, generally, ante 
Evidence, 

Admissibility in actions for injuries as result 
of accident or collision, 8 516, p. 257 
Contributory negligence. 

Admissibility of evidence on question of, 
§ 510, p. 257 

Driving without lights, 8 520, pp. 379, 
381 

Proximate cause of injury, 8 520, pp. 
389, 391 

Crossing vehicles, negligence, 8 518, p. 333 
Negligence, § 518, pp. 301. 314, 319, 320, 337, 
339, 341; § 519, pp. 3G0, 360 
Highways, lighting dangerous places at night 
ns respects liability for injuries to vehicles 
or occupants, 8 191 
Homicide, 

Instructions to jury in respect to, 8 668, p. 
800 

Jury question with respect to negligence, 8 
007, p. 803 

When driving at night without lights, crim¬ 
inal liability, § 057, p. 705 
Horse-drawn vehicles, contributory negligence, | 
405 

Jury question, § 527, p. 509 
Infants, negligence of operator of vehicle injur¬ 
ing with respect to, evidence, 8 518, p. 319 
Injuries from defects or obstructions in highways, 
ante 

Inspection, validity of requirements, 8 26 
Instructions to jury in actions for injuries from 
operation, 8 553 

Intersections. Crossings or intersections, ante 
Liability, 

Injuries as result of negligence in respect of 
lights, 8 263, pp. 640-644 
Standing or parked vehicles, 8 337, p. 
788 
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Lights—Continued 

Liability-—Continued 

Owner agreeing that vehicle should be used 
only In daytime in case of negligent 
operation without lights, § 430 

Mail trucks, local regulations applying to, 8 21 
Meeting, post 

Motorcycles, contributory negligence in respect 
of, jury question, § 527, p. 507 
Negligence, 

Driving without proper lights, § 286 
Evidence, 88 518, pp. 301, 314, 319, 326, 337, 
339, 341; § 519, pp. 360, 366 
Jury question, § 526, pp. 427, 435, 437, 454, 
463 

Operation of vehicle, 

At nighttime, 8 286 

Questions of law and fact as to operation of 
vehicle without proper lights, § 522, p. 
411 

Parked vehicles. Standing or parked vehicles, 
post this head 
Passing and overtaking, 

Assumption that leading vehicle will observe 
law, $ 323, p. 750 

Contributory negligence in respect of, jury 
question, § 527, p. 537 
Leading vehicle, § 322, p. 744 
Negligence in respect of, evidence, § 518, pp. 
337, 339 

Pedestrians, negligence, evidence in actions for 
Injuries resulting, $ 518, p. 314 
Presumptions as to proper equipment, g 511(4), 

p. 212 

Private premises, entering highway from, § 345, 
p. 804 

Projecting articles, warning by, § 348, n. 61 
Proximate cause of injury, 

Contributory negligence, 

Evidence, § 520, pp. 389, 391 
Jury question, § 522, p. 414 
Law questions, § 522, p. 411 
Negligence In respect of, § 263, p. 643 
Evidence, g 519, p. 366 

Operation without proper lights, jury ques¬ 
tion, § 522, p. 407 

Parked vehicles, jury question, § 522, p. 
410 

Parking without proper lights, law question, 
g 522, p. 412 

Public service vehicles, 8 59 
Red lights, generally, post 
Regulations as to equipment, 8 26 
Speed, negligence in driving without lights, jury 
question, 8 526, p. 435 

Standing or parked vehicles, 8 335, p. 780 

Contributory negligence, 8 338, p. 792, n. 
76 

Jury question, 8 527, pp. 533, 552 
Criminal offenses, 8 608 
Negligence, 

Evidence, 8 518, pp. 340, 341; g 519, p. 
360 

Liability for injuries caused by negli¬ 
gence, 8 337, p. 788 


Lights—Continued 

Standing or parked vehicles—Continued 
Proximate cause of injury, 

Evidence as to negligence as proximate 
cause, 8 519, p. 360 
Jury question, § 522, p. 410 
Parking without proper lights, law ques¬ 
tion, § 522, p. 412 

Statutory provisions, towing of vehicles, 8 340 
Stopping, 

Road at night, on, § 335, p. 780 
Within distance illuminated by, negligence, 
jury question, 8 526, p. 437 
Within range of lights, possibility of, 8 293, 
p. 695 

Taillights, generally, post 
Time for displaying, 8 263, p. 644 
Towing or towed vehicles, 8 340; 8 526, p. 463 
Traffic lights or signals, post 
Visibility ahead, sufficiency, $ 286 
Warning signal by vehicle given at night without 
proper lights, 8 288, p. 675 
Limitation of actions, 

Injuries from, 

Defects or obstructions in highways, actions 
to recover for, § 217 
Operation, actions for, 8 499 
Public service vehicles, 

Action on bond or security, 8 118, p. 425 
Proceeding to set aside order granting or 
denying certificate of convenience and 
necessity, § 92, p. 332 
Limitation of liability. 

Damages for Injuries resulting from operation, 
statutory provisions, § 500 
Garage keepers, storage of vehicles, 8 726, p. 
872 

Limited jurisdiction, constructive service In courts of, 
nonresident motorists, 8 502. p. 106 
Lineman, working in or on highway, care to avoid 
injury to, § 391 

Live parking, defined, § 8, p. 117 
Live storage, garage keepers, § 724 
Liveryman. Renting or hiring of vehicle, generally, 
post 

Livestock. Animals, generally, ante 
Load, 

Criminal liability in respect of, 8 607 
Overloading, generally, post 
Presumptions, negl'gence in violating statute with 
respect to, 8 511(4), p. 212 
Regulations, § 32 

Public service vehicles, 8 53 
Loading or unloading, 

Contributory negligence of persons engaged in, 8 
468, p. 29 

Private premises, care required, 8 349, p. 818 
Projecting articles, liability for injuries caused 
by, § 348 

Restricted areas, regulation of, 8 49, p. 221 
Right side of street used for, driving on left 
os justified, 8 282 

Standing or parked vehicles, regulations as ap¬ 
plicable to stop for, 8 329, p. 770 
Starting truck during, signals, 8 300, p. 708 
Volunteers assisting in, care required as to, 8 
349, p. 821, XL 45 
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Loading platform, contributory negligence of pedes¬ 
trian injured on, jury question, § 527, p, 572 
Local regulations, 

Left turn, 8 367, p. 913 
Right of way, 

Intersections, 8 362, p. 875 
Pedestrians, conflict with state regulations 
governing right of way, § 388, p. 945, 
n. 21 

Locality, speed, consideration in determining reason¬ 
ableness, | 201 
Locking, 

Leaving unlocked automobile in public place, 
§ 28, p. 145 

Regulations as to, § 43 

Theft of unlocked automobile, liability for in¬ 
juries as result of negligent use by thief, § 
255, n. 71 

Unattended vehicles, liability for injuries as re¬ 
sult of negligence in failing to lock, § 334 

Loco parentis, family purpose doctrine as applicable 
to one standing in, § 433, p. 1071, n. 5 
Logging contractors, public service vehicle, contract 
carrier as respects regulation as, § 47, p. 213, n. 
59 

Loitering, vehicles for hire seeking employment, crim¬ 
inal liability, § 672 
Lookout, §S 284-287, pp. 661-673 

Alleys, entering highway from, 5 345, p. 805 
Animals, 

Contributory negligence, 

Horseback riders, § 466 

Persons in charge of on highway, § 467 

Horses on highway, §411 
Lawfully on highway, § 408 
■Stray animals on highway, § 409 

Anticipation of presence of other persons or ve¬ 
hicles, § 284, p. 665 
Assumption of safety, § 284, p. 666 
Backing, § 302 

Children, § 349, p. 823 

Highway from private premises, 8 345, p. 
806 

Private premises, § 349, p. 817 

Bicycles, { 380 

Children on, § 396, p. 973 
Contributory negligence, § 464, p. 21 
Jury question, § 527, p. 568 
Negligence resulting in injury to bicycle 
riders. Jury question, f 526, p. 478, n. 24 

Children. Infants, generally, post this head 
Climatic conditions as affecting duty to maintain, 
8 284, p. 664 

Cognizance of what is seen or may be seen, 8 284, 
p. 067 

Constructing or repairing highway, persons en¬ 
gaged in, § 391 

Continuous duty of keeping, § 284, p. 662 
Contributory negligence, 8 458 

Animals driven along highway, § 467 
Bicyclist, { 464, p. 21; § 527, p. 568 
Boarding or alighting from street car or oth¬ 
er vehicle, | 481 

Children walking, playing or coasting on high¬ 
way, | 485, p. 86 


Lookout—Continued 

Contributory negligence—Continued 
Failure to maintain, § 520, p. 379 

Defects or obstructions in highway, I 
211; § 227, p. 584 
Passenger, § 202, p. 545 
Evidence, 8 520, pp. 379, 381, 389, 390 
Proximate cause of injury, evidence, § 
520, p. 389 
Guests, § 488, p. 101 

Failure to keep lookout, § 202, p. 545 
Jury question, § 527, pp. 557, 563 
Horseback riders, § 466 
Jury question, § 522, pp. 414, 417; § 527, pp. 
534, 545, 551, 5G3, 567, 568, 573, 581, 584, 
589 

Liability as respects liability for injuries to 
vehicles or occupants in case of defects 
or obstructions in highways, § 201, p. 
540 

Passenger, § 488, p. 101; § 527, p. 563 
Pedestrians, § 468, p. 31; § 527, p. 581 

Crossing street or highway, § 470, pp. 44, 
50; § 471, pp. 00-64 
Evidence, § 520, pp. 388, 390 
Jury question, § 522, p. 414; § 527, pp. 

573, 581 
Sidewalk, § 473 

Standing or sitting in highway, § 472, p. 
05 

Walking along street or highway, § 469, p. 
35 

Persons working on highway, § 476, p. 70 
Proximate cause of injury, 

Jury question, § 522, p. 414 
Law question, § 522, p. 417 
Standing or parked vehicles, § 338, p. 792, 
n. 70 

Jury question, § 527, p. 553 
Crossings or intersections, ante 
Defects or obstructions in highways, 

Contributory negligence as respects liability 
for injuries to vehicle or occupants, 8 
201, p. 510 

Contributory negligence from failure to main¬ 
tain, § 211 
Driver, § 227, p. 584 
Passenger, § 202, p. 545 
Duty of keeping, § 284, pp. 661-669 
Homicide, § 059, p. 773 
Pedestrians, § 468, p. 31 
Persons working in or on highway, § 391 
Following vehicles, § 323, p. 747 
Guests, ante 
Homicide, 

Duty to keep, 8 059, p. 773 
Jury question in prosecution for, 8 067, p. 
803 

Horse-drawn vehicles, negligence in respect of, 
jury question, 8 526, p. 480, n. 46 
Infants, 

Backing, 8 349, p. 823 
Bicycles, on, 8 396, p. 973 
Contributory negligence, jury question, 8 527, 
p. 589 

Negligence in failure to keep lookout, jury 
question, 8 526, p. 485, n. 76 
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Lookout—Continued 1 

Infants—Continued 

Negligence of operator of vehicle injuring 
with respect to, evidence, § 518, p. 320 
School houses, children in vicinity of, $ 396, p. 
970 

Street, children in, | 396, p. 966 

Suddenly coming on road in front of vehicle, 

§ 396, p. 9C9, n. 56 

Walking, playing or coasting on highway, § 
485, p. 86 

Instructions to jury in actions for injuries from 
operation, § 554 

Intersections. Crossings or intersections, ante 
Jury questions. Questions of law and fact, gen¬ 
erally, post this head 
Last clear chance, § 493(1), p. 123 
Jury question, § 528, p. 595 
Laterally ahead, § 287 
Lights, duties in respect of, $ 286 
Meeting, post 
Motorcycles, 

Contributory negligence in respect of, jury 
question, § 527, p. 5G7 

Negligence resulting in injury to motor¬ 
cyclist, jury question, § 526, p. 479, n. 
35 

Negligence, 

Crossings or intersections, § 353, p. 838 
Evidence, § 518, pp. 302, 314, 320, 326, 337, 
339 

Failing to see apparent dangers, § 284, p. 
G67, n. 37 

Failure to keep, § 284, p. 662; § 518, p. 302 
Jury question, § 526, pp. 425, 437, 461, 464, 
467, 469, 471, 478-480, 485, 501 
Presumption of negligence, § 511(4), p. 212; 

§ 512, p. 237 

Obstructed view, care required, § 285 
Opposite direction, vehicles approaching from, § 
305 

Parked vehicles. Standing or parked vehicle, post 
this head 
Passengers, 

Contributory negligence, § 488, p. 103 
Jury question, § 527, p. 563 
Liability for injuries to as result of failure 
to keep, 8 404, p. 1025 
Owner as occupant, § 488, p. 107 
Passing and overtaking, 

Following vehicle, § 323, p. 747 
Leading vehicle, 8 322, p. 744 
Meeting vehicle while attempting to pass, § 
316 

Negligence, evidence, 8 318, pp. 337, 339 
Pedestrians, 

Anticipation of presence, § 284, p. 665 
Boarding or alighting from vehicle, 8 481 
Contributory negligence, § 468, p. 31; § 527, 
p. 581 

Grossing street or highway, 8 470, pp. 44, 
50; 8 471, pp. 60-64 
Evidence, 8 520, pp. 388, 390 
Jury question, 8 522, p. 414; g 527, pp. 

573, 581 
Sidewalk, 8 473 


Lookout—Continued 

Pedestrians—Continued 

Contributory negligence—Continued 

Standing or sitting in highway, 8 472, 
p. 65 

Walking along street or highway, 8 469, 
p. 35 

Crossing street or highway, § 470, pp. 44, 50, 
55, 58; 8 471, pp. GO-64 
Boarding or alighting vehicle, 8 481 
Crossings, § 389, p. 951 

Diagonal crossing of street or interacts 
tion, § 470, p. 55 
Duty to keep, § 468, p. 31 
Evidence in actions for injuries as to negli¬ 
gence of operator, 8 518, p. 314 
Intersections, § 389, p. 951 

Crossing street at, § 470, p. 50 
Crossing street between, § 470, p. 44 
Negligence, 

Evidence in action for injuries as to 
negligence of operator, § 518, p. 314 
Jury cpiestion, § 526, pp. 467, 469, 471 
Presumption of negligence, § 512, p. 237 
Sidewalks, §§ 473, 474 

Standing or sitting in highway, § 472, p. 65 
Traffic signals, pedestrian crossing at or near 
point controlled by, § 470, p. 58 
Turning, § 303, p. 717 

Persons working on highway, 8 476, p. 70 
Police officers, 

Struck by vehicle, contributory negligence 
in respect of, jury question, § 527, p. 
584 

While performing duties In street, § 475 
Presumptions, § 511(1), p. 196, n. 43. 

Negligence, § 511(4), p. 212; $ 512, p. 237 
Private premises, post 
Proximate cause of injury, 

Contributory negligence, 

Failure to maintain, proximate cause of 
injury, evidence, § 520, p. 390 
Jury question, § 522, p. 414 
Law question, § 522, p. 417 
Evidence, § 519, p. 366 
Failure to maintain, 

Evidence, § 519, p. 364; § 520, p. 390 
Law question, § 522, p. 412 
Jury question, § 522, pp. 408, 414 
Questions of law and fact, 

Action for injuries from operation, 8 522, p. 
408; §526, p.437 

Contributory negligence, 8 522, pp. 414, 417; 
§ 527, pp. 534, 545, 551, 563, 567, 568, 
573, 581, 584, 589 
Last clear chance, § 528, p. 595 
Negligence, § 526, pp. 425, 437, 438, 461, 464, 
467, 469, 471, 478-480, 485, 501 
Prosecution for homicide, g 667, p. 803 
Proximate cause of injury, g 522, pp. 408, 
414 

Side and rear view, g 287 

Sidewalks, • 

Pedestrians, 88 473, 474 
Vehicles crossing, g 346 
Snow cleaners on street, § 476, p. 71 
Snow covered street, person driving on, 8 393 
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Lookout—Continued 

Standard of care required, § 284, p. 662, n. 90 
Standing or parked vehicles, § 329, p. 769; § 338, 
p. 790 

Contributory negligence, § 338, p. 792, n. 
76 

Jury question, § 527, p. 553 
Negligence, jury question, § 526, p. 404 
Stopping for repairs, § 331 
Starting, § 300, p. 707 
Stopping for repairs, § 331 

Stopping vehicle when unable to keep, § 293, p. 
692 

Street cars, 

Person boarding or alighting, 8 392, p. 958 
Person crossing street for purpose of boarding 
or after alighting from, § -181 
Street cleaners, § 47(5, p. 70 
Street repairmen, § 476, p. 70 
Traffic officers, 

As affecting duty at intersections, § 360, p. 
854 

Struck by vehicle, contributory negligence in 
respect of, jury question, § 527, p. 584 
While performing duties in street, § 475 
Traffic signals, 

As affecting duty at intersections, § 470, p. 
58 

Pedestrians crossing street or highway with, 
§ 470, p. 58 
Turning, § 303, p. 717 

Intersections, § 301, p. 860 
U-turn, driver intending to make, § 303, p. 719 
Volunteers, duty to keep in respect of, 8 349, p. 
821 

Working in or on highways, duty to keep as to 
persons working, 8 391 

Loose gravel, speed of vehicle, negligence, jury ques¬ 
tion, § 526, p. 435, n. 71 
Loss of, 

Control of vehicle, liability for injury resulting, 
fi 298 

License plates, 8 106 

Memory, contributory negligence of injured per¬ 
son incapacitated from testifying by, pre¬ 
sumptions, § 512, p. 242 
Vehicle, repairmen, 

Actions against to recover for, 8 739, pp. 
882-886 

Damages recoverable for, 8 740 
Lumber carrier, 

Defined, 8 8, p. 116 

Docks, care required as to stevedores known to 
be present, 8 340, p. 819, n. 30 
Public service vehicles, exemption from regula¬ 
tions, § 44, p. 190 

Lump sum, lien, garage keepers or repairmen, g 749 
Maiden name, registration of vehicle in, § 72 
Mail, process in actions against nonresidents, service 
by, § 502, pp. 161, 162 

Mail motor carriers, public service vehicles, 

Bond or security, exemption from requirement, 
§ 111, p. 400 

Certificate of convenience and necessity, exemp¬ 
tion, { 94, p. 347 

Exemption from special license or tax, g 94, p. 346 
License, g 94, p. 343 


Mail motor carriers, public service vehicles—Oontfd. 

Local regulations, applicability, g 21 
Mail routes, common carrier, operator accepting com- 
pensution for transporting passengers, g 46, p. 206, 
n. 81 

Mail trucks. 

District of Columbia, regulation of operation, g 
14, p. 124 

License and registration, exemption, g 65 
Speed, exemption from regulation, g 643 
Mailboxes, nuisance as respects liability for injury to 
vehicle or occupants, § 184, n. 36 
Main highways, crossings or intersections, 

Care required of motorist traveling on, g 350> 
p. 831 

Slowing down, § 358 

Stopping when approaching, § 359, p. 850 
Malice, offenses, element of, $ 591 
Assault ami battery, § 597, p. 691 
Assault with intent to murder or kill, presump¬ 
tions, 8 666, p. 787 
Homicide, 

Evidence, § 666, p. 798 

Indict ment as required to allege, g 664, p. 780, 
u. 41 

rresumptions, 8 666, p. 786 
Malicious mischief, criminal liability, g 673 
Malicious m gl genee, defects or obstructions in high- 
wiiys, personal liability of highway officers for 
iiijmies resulting, 8 174 

Mandatory statutes, transfer or sale of vehicles, § 
11, p. 169 

Manner of accident, evidence in actions for injuries, 
8 516, p. 258 
Manslaughter, 

Sec, also, Homicide, generally, post 
Charge of manslaughter alone, pleading, g 664, p. 
783 

Circumstances constituting, § 657, p. 759 
Evidence, § 666, p. 796 

Failure to render assistance to injured person, 
§ 661 

Instructions to jury, § 668, p. 805, n. 30; g 668, 

p. 810 

Intent, 8 658, p. 769 
Jury question, § 667, p. 801, n. 78 
Manufacturers, 

Certificates of title, generally, ante 
Liability in general, 8 165, p. 500 

Actions against for injuries or damages 
caused by defective construction, 8 167 
Notice to purchaser of dangerous character, 
liability for injuries as affected, § 166 
License fees and taxes, distinction, g 140, p. 450 
Registration of vehicle, 8 78 
Manufacturer's number, 

Alteration, criminal liability, 8 596 
Registration of vehicle from which number Is 
. omitted, obliterated, etc., § 63 
Maps, scene of accident, evidence in actions for in¬ 
juries, 8 516, p. 263 

Marks on highway, subsequent to accident, evidence 
in actions for injuries, § 516, p. 261 
Married women. Husband and wife, generally, ante 
Massachusetts rule, license and registration, g 134, 
p. 443 
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Matter and servant, 

Authority of servant to use own vehicle on busi¬ 
ness of employer, liability of master for 
negligent operation, § 453, p. 1161 
Burden of proof as respects liability for injuries, 
g 511(6), pp. 227, 234 
Ohild, 

Driving parent’s car as servant, liability for 
injury, § 434, p. 1077 

Permitted to ride in employer’s vehicle, care 
required to avoid injuring, § 309(2), p. 
990 

Circumstantial evidence, establishment of re¬ 
lationship as respects liability for injuries, 
§ 517, p. 283 

Consent, criminal liability of servant taking and 
using vehicle without, § 692 
Consent to operation of vehicle by servant, 
Liability for negligence, § 442, p. 1135 
Presumption, g 511(G), p. 228 
Constructive service of process, actions for in¬ 
juries arising from operation by servunt, 
g 502, p. 157 

Contributory negligcuce, 

Employee assisting on vehicle while passen¬ 
ger on, g 486, p. 92 

Negligence of operator imputed to owner, § 
462, p. 18 

Criminal liability of servant taking and using 
vehicle without consent, § 692 N 

Deviation hy servant driving own vehicle on busi¬ 
ness of master, liability of master for negli¬ 
gent operation, g 453, p. 1160 
Emi)Io 3 r incnt of driver by one other than owner, 
liability for negligence, § 436, p. 1091 
Employment of driver by servant, liability for 
negligence, g 451, p. 1154 
Evidence, 

Injuries from operation of vehicle by servant 
driving own car, § 517, p. 291 
Liability of master for injuries caused hy 
servant driving own vehicle, § 517, p. 291 
Relationship, § 516, pp. 2G3, 260 ; § 517, p 2S0 
Family member operating vehicle as servant, 

Jury question in action for injuries from 
operation of vehicle, § 526, p. 519 
Presumptions and burden of proof, § 511(6), 
p. 234 

Family purpose doctrine, 

Based on principles of, $ 433, p. 1068 
Relationship as arising under, g 4li3, p. 1067, 
n. 72 

Filling stations, liability for negligent acts of 
servant, § 777 

Garage keepers, storage of vehicles, liability for 
negligence of servant, g 726, p. 869 
Going to and from work or meals, liability for 
negligence of servant using vehicle for, § 
437, p. 1101; g 452; g 453, p. 1163 
Guests, 

Care required as to driver’s guests, g 399(2), 
p. 987 

Invitee of employee as, § 399(5), p. 1011 
Sharing expenses by co-workers transported 
to place of work, g 899(5), p. 1016, n. 3 
Transportation as part of employment as 
creating relationship, g 399(5), p. 1017 


Master and servant—-Continued 

Helpers operating vehicle as acting tvlthin §66pe 
of employment, g 437, p. 1096 
Husband, 

Acting as servant in operating wife’s car, 
liability for injuries, g 434, p. 1081 
Liability of husband for negligence of serv¬ 
ant in driving wife’s car, g 446 
Implied authority of servant to use own vehicle 
in business of employer, liability of master 
for negligence, g 453, p. 1162 
Incompetent person permitted to drive by serv¬ 
ant. liability of owner for injuries, g 436, 
p. 3088 

Independent contractors, generally, ante 
Injuries by vehicle other than motor vehicle 
operated by servant, § 566 
Instructions to jury as to status as servant, g 551 
Intoxication of servant driving vehicle. 

Criminal liability, g 625, p. 716 
Liability of master, g 437, p. 1097 
Invitees or permittees of servant, care required as 
to, g 399(2), pp. 985-991 

Joint action against for injuries, g 500, p. 146 
Joint and several liability for iujuries as result 
of negligence of servunt, g 427, p. 1048 
Jury question, actions for injuries caused by op¬ 
eration of vehicle by servant, g 526, p. 504 
Loan of vehicle, 

Borrower acting as sonant of owner, li¬ 
ability for acts of, § 439, p. 1109 
Liability of borrower for negligence of serv¬ 
ant in operating vehicle, § 449 
Liability of owner for negligence In opera¬ 
tion by employee borrowing car, § 439, 

p. 1110 

Mixed purpose, liability of master for injuries 
while servant is using vehicle for, g 437, 
p. 1101 

Notice of claim as condition precedent to action 
for injuries, g 495 

Obedience to orders, driver acting in as within 
scope of employment as respects liability for 
negligence, § 437, p. 1097 
Obstructions placed in highway by servant, li¬ 
ability of master for injuries, § 203, p. 550 
Operator acting as servant, g 426 
Own vehicle, negligence of servant driving, li¬ 
ability of master, g 453, pp. 1159-1164 
Evidence, g 517, p. 291 

Owner’s liability for injuries caused by opera¬ 
tion of vehicle by employees, § 435 
Permission by servant to operate vehicle, liability 
of owner for negligence, g 436, p. 1087 
Pleading relationship in action for injuries from 
operation by servant, $ 505, p. 173 
Presumptions, 

Consent to operation of vehicle by servant, g 
511(6), p. 228 

Operator as servant of owner, g 511 (5), p. 219 
Private rules of employer, admissibility in ac¬ 
tions for Injuries from operation of vehicle, 
g 516, p. 273 

Prohibited use of vehicle by servant, liability of 
master for negligence in operation, g 452 
Prospective purchaser as servant of owner, g 436, 
p. 1092 
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Master and servant—Continued 

Public service vehicles, bond or security as cover¬ 
ing injuries to or death of employees, § 115, 
p. 416 

Relationship as affecting liability, § 425 
Renting or hiring of vehicle as establishing re¬ 
lationship, § 760 

Renting vehicle to employee, liability of owner 
for negligence in operation, § 439, p. 1110 
Respondeat superior, liability under doctrine ns 
dependent on existence of relation, § 430, p. 
10S5 

Salesmen, liability for negligence in operation of 
vehicle, § 451, p. 1155 
Scope of employment, generally, post 
Soliciting agent as servant as respects liability 
for negligence, § 451, p. 1150 
Suspension of relationship during time servant 
deviates from scope of employment, § 437, p. 
1106 

Third persons, negligence of driver of vehicle 
owned by third person, liability of person 
standing in relation of master, §§ 450-454, pp. 
3147-1164 

Transportation of riders by employee, acquie¬ 
scence or ratification, $ 399(2), p 980 
Trespass on case to recover for injuries caused by 
servants, § 494 

Unauthorized invitee or permittee or employee, 
care required to avoid injuring, § 399(2), p. 
988 

Unauthorized use of own vehicle by servant, lia¬ 
bility of master for negligence, § 453, p. 1161 
Unauthorized use of vehicle by servant, liability 
for negligence in operation, 8 452 
Use of vehicle for benefit of servant, liability of 
master for injuries, $ 437, p. 1098 
Verdict, actions for injuries, § 558, p. 655, n. 95 
Wife, 

Acting as agent in operating husband’s car, 
liability for injuries, § 434, p. 1079 
Husband’s liability for negligence of servant 
driving wife’s car, § 466 

Maximum rates, public service vehicles, regulation of, 
§ 54, p. 232 

Mayors, bulletins of licenses furnished to, § 58 
Mayor’s court, driving while intoxicated, jurisdiction 
of prosecution, § 631, n. 97 

Meals, servant using master’s vehicle in going to or 
from, liability for negligence, § 437, p. 1101 
Measurements, evidence in actions for injuries, g 516, 
p. 263 

Mechanical signalling device, stopping, § 301 
Mechanics, negligence, liability of owner, § 438 
Mechanics' liens. Liens, ante 
Meeting, §§ 305-320, pp. 721-743 

Anticipation that approaching vehicle will proceed 
on wrong side of road, § 317, p. 733 
Assumption of risk, driving on wrong side of 
road, § 320, p.‘ 741, n. 73 

Assumption that approaching vehicle will be 
operated with due care, § 317, p. 733 
Bicyclist, contributory negligence, § 464, p. 22 
Blinding lights, slowing down or stopping when 
confronted with, § 308 
Brakes, negligence in failure to apply, § 308 
Bridges, care required, | 315 


Meeting—Continued 

Care required in general, g 306 
Circumstances excusing noncompliance with rales 
of road, f 319 

Circumstantial evidence, negligence In operation* 
§ 518, p. 322 

Clearance space between vehicles, §§ 306, 310 
Contributory negligence, g 320, p. 741 
Bicyclist, g 464, p. 22 
Evidence, § 520, p 382 
Ilorse-drawn vehicles, § 465 
Jury question, § 522, p. 412; g 527, pi>‘ 539. 
541, 562 

Control of vehicle, § 308 

Contributory negligence, jury question, g 527, 
p. 541 

Evidence, § 518, p. 326 
Corners, care required, g 306 
Curves, care required, § 306 
Detour outside of road, § 312 
Dimming lights, 

Failure to dim lights as proximate cause of 
injury, 8 320, p. 740, n. 65 
Negligence in failure to dim, § 318, n. 15 
Emergency, liability for acts in, § 319 
Encroachment on motorist’s side of road, g 310 
Evidence, § 518, pp 321, 323 

Contributory negligence, 8 520, p. 382 
Excuse for noncom pi lance with rules of road, g 
319 

Guests or occupants, contributory negligence, 
jury question, § 527, p. 562 
Half of traveled way. 

Negligence in failure to yield, g 318 
Yielding more than half, g 307 
Hills, care required, £ 306 
Horse-drawn vehicles, 

Contributory negligence, § 465 
Jury question, 8 526. p. 480, n. 46 
Impossibility to yield half of roadway, § 319 
Instructions to jury In actions for injuries, § 547 
Intersections, 

Ijcft turn, § 366, p. 901 
Right of way, 8 362, p. 875 
Jury question, § 526, pp. 44G, 450 

Contributory negligence, § 522, p. 412; g 527, 
pp. 539, 541, 562 
Keeping to right, § 30G 

Failure as negligence, g 318 
Last clear chance doctrine, jury question, g 528, 
p. 593 

Law of road, 

Assumption that driver of approaching ve¬ 
hicle will ol>ey, $ 317, pp. 733, 735 
Excuse for noncompliance with, g 319 
Violation as negligence, g 318 
Left side of road, 

Driving on outside traveled portion, g 311 
Proximate cause of injuries resulting, g 320, 
p. 742 

Left turn at Intersection, g 367, p. 910 
Liability for injuries as result of negligent opera¬ 
tion, § 320, pp. 740-743 
Lights, § 309 

Contributory negligence in driving without, g 
' 320, p. 741, n. 71 
Evidence, g 518, p. 326 
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Meeting—Continued 
Lights—Continued 

Failure to dim as, 

Negligence, g 318, n. 15 
Evidence, g 518, p. 326 
Jury question, § 526, p. 454 
Proximate cause of injury, § 320, p. 710, 
n. 65 

Slowing down when confronted with blinding 
lights, g 308 
Lookout, § 305 

Contributory negligence, § 527, p. 541 
Evidence, g 51S, p. 326 
Failing to maintain, § 318, n. 15 
Passing vehicle traveling in same direction, 
g 316 

Motorcycles, contributory negligence, jury ques¬ 
tion, g 527, p. 568 

Narrow road, care required, g 315 
Nighttime, speed, § 308 

Obstacles preventing turning to right, excuse for 
failure to turn, § 310 

Obstruction in highway, keeping to right, § 310 
Passengers, 

Duty to observe and warn driver of approach¬ 
ing vehicles, g 488, p. 101 
Injured as result of failure to exercise due 
care, g 404, p. 1025 

Passing and overtaking in face of approaching 
car, .§ 320, p. 757; §§ 316, 328 
Pedestrians, 

Care required, §§ 305, 387 
Contributory negligence when crossing in 
front of approaching vehicles, $ 470, p. 52 
Stepping aside, g 469, p. 38 
Position on highway, g§ 306, 310 

Contributory negligence, jury question, g 527, 
p. 5*10 

Proximate cause of injury, g 320, p. 740 
Jury question, g 522, pp. 308, 402 
Reciprocal rights and duties, § 305 
Reduction of speed, duty as to, g 308 
Reliance on care of approaching vehicle, g 317, 
pp. 732-736 

Right hand side of road, 

Assumption that approaching vehicle will re¬ 
main on, § 317, p. 733 
Contributory negligence, § 320, p. 742 
Keeping‘to, g 306 
Right of way, 

Care required of motorist having, § 305 
Failing to yield, g 318, n. 15 
Violation of statute as proximate cause of 
Injuries, g 320, p. 740, n. 65 

Ruts, 

Vehicles approaching in same rut, § 314 
Wheels caught in, excuse for not turning to 
right, g 319 
Signals, post 

Single trail in roadway, yielding half of way, 
g 313 

Skidding, g 308 

Excuse for failure to turn to right, § 319 
Slowing down, g 308; g 317, p. 730 

Contributory negligence, jury question, g 527, 

p. 541 


Meeting—Continued 

Slowing down—Continued 

Failure to slow down us proximate cause of 
injury, g 320, p. 710, n. 05 
Speed, g 308; § 318, n. 17, .18 

Contributory negligence, g 320, p. 741, n. 71 
Jury question, § 527, pp. 531, 541 
Evidence, § 518, p. 326 
Stopping, g 308; g 317, p. 736 

Failure to stop as proximate cause of Injury, 
§ 320, p. 740, n. 65 

Street cars, contributory negligence of passenger 
alighting in front of app touching vehicles, 
g 478 

Sudden emergency, liability for acts in, g 319 
Three lane highway, keeping to right, g 306, n. 
82 

Traveled portion of way, 

Keeping to right of center, § 310 
Vehicle outside of, § 311 
Turning to left, § 317, p. 736; g 318 
Unavoidable loss of control of vehicle, § 308 
Vision affected by lights of approaching vehicles, 
warning signal, § 288. p. 075 
Warning signal, failure to give, g 318 
Wrong side of road, 

Anticipation that approaching vehicle will 
proceed on, § 317, p. 733 
Assumption of risk, § 320, p. 741, n. 73 
Yielding more than half of road, § 307 
Yielding one half of way, contributory negli¬ 
gence, § 320, p. 742 

Zigzagging vehicles, driving to left to avoid acci¬ 
dent, § 310 
Mental incompetents, 

Owner entrusting automobile to, liability for In¬ 
juries resulting, g 431, p. 1062 
Rules of the road, excuse for nonconipliance, § 
273 

Metal-tired vehicles, offenses, failure to protect pave¬ 
ment, § 655 
Meters, 

I J aiking meters, generally, post 
Taxicabs, power to require, § 54, p. 231 
Middle of block, street cars, negligence of person 
alighting from, g 480 
Middle of road, 

Pedestrian stopping in, contributory negligence, 
§ 470, p. 42 

Pedestrians walking In, contributory negligence, 
§ 469, p. 34 

Right to drive in, § 276, p. 653 
Mileage guide, public service vehicles, rates based on, 
§ 54, p. 231, n. 88 

Mileage tax, vehicles operated for compensation, § 
340, p. 458 

Military equipment, size of vehicles, regulation as 
applying to, § 32, n. 98 

Military reservations, public service vehicles, certifi¬ 
cate to operute on, g 86, p. 284 
Minimum rates, public service vehicles, g 54, p. 232 
Ministers, negligence of driver of automobile pur¬ 
chased by congregation for use of, g 451, p. 1149, 
n. 48 

Minors. Infants, generally, ante 
Misadventure, 

Deuth resulting, criminal liability, | 662 
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Misadven tn re—Con tinued 

Homicide, instructions to Jury on, g 668, p. 806 
Misdemeanors, 

Consent, taking and using vehicle without, § 
691, p. 837 

Driving while intoxicated, $ 025, p. 716 
Owner occupying but not driving vehicle, liability 
as principal, § 590 
Speeding, § 641, p. 745 

Persons liable as principal, g 643 
Statutory provisions, violation of, g 588 
Misdelivery, stored vehicles by garage, § 726, p. 870 
Misjoinder of parties, action on public service vehicle 
bond or security, § 118, p. 427, n. 97 
Misleading actions, intersection, § 350, p. 829 
Misleading instructions, 

Actions for injuries by animals, § 565, p. 676 
Actions for injuries from operation, § 530, p. 598 
Child, § 541 

Contributory negligence, § 533 
Crossing vehicles, g 54S, p. 631 
Disabled persons, § 541 
Following vehicles, g 549 
Guests, g 543, p. 625 

Last clear chance doctrine, g 534, p. 605 
Meeting vehicles, § 547 
Negligence, g 532 
Occupant of vehicle, § 543, p. 625 
Overtaking or passing, § 549 
Passengers, g 5*13, p. 625 
Pedestrians, g 542, p. 620 
Proximate cause, § 538, p. 614 
Sj>eed and control, § 555, p. 644 
Sudden peril or danger, g 535 
Unavoidable accident, § 538, p. 615 
Vehicles at rest or unattended, § 550 
Willful or wanton conduct, § 537 
Consent, prosecution for taking and using vehicle 
without, § 696 

Driving while intoxicated, prosecution for, § G35 
Homicide prosecution, g 668, p. 810 
Races and tests on tracks or speedways, actions 
for injuries resulting, g 587 
Reckless driving prosecutions, g 621 
Speeding, g G49 

Transporting stolen vehicles in interstate com¬ 
merce, prosecution for, g 708 

Mist, 

Defects or obstructions in highways, radius of 
lights rule as applying when suddenly encoun¬ 
tering, § 201, p. 544 

Injuries from operation of vehicle, intervening 
cause, g 255, n. 71 

Speed of vehicle proceeding in, negligence, jury 
question, g 52G, p. 434, n. 68 
Mistake of judgment in operation of vehicle, g 247, p. 
605, n. 23 

Emergency, liability for Injuries as result of, g 
257, p. 626 

Mixed purpose, servant using vehicle for, liability of 
owner for negligence, g 437, p. 1101 
Monopolies, certificate of convenience and necessity as 
giving right to, g 84, p. 269, n. 7 
Moot questions, public service commissions, appeal 
from orders of, g 45, p. 202 

Moral responsibility, public service vehicles, applicant 
for license or permit, g 102 


Mortgages, garage keepers, stored vehicles, g 724 
Motion picture films, transportation service confined 
to public service vehicles, § 47, p. 213, n. 65 
Motive for homicide, evidence, g 666, p. 787, n. 30 
Motive power, automobile as motor vehicle in respect 
of, g 1, p. Ill 
Motor busses, 

See, also, 

Jitney busses, generally, ante 
Public service vehicles, post 
Boarding or alighting, 

Care required, g 392, p. 961 
Contributory negligence, jury question, g 527, 
pp. 584, 588 

Negligence causing injury to person, jury 
question, § 526, p. 475 

Bond or security, 

Baggage, bond covering loss of, g 115, p. 
414 

Classification for purpose of, g 111, p. 400 
State requirements, § 111, p. 396 

Certificate of public convenience and necessity, g 
94, pp. 340, 341 

Colored persons, refusal to carry as ground 
for denial of application for certificate, § 
90, p. 295 

Contributory negligence, 

Pedestrians moving to or from, evidence, g 
520, p. 372 

Persons boarding or alighting from, jury 
question, g 527, p. 584 
Defined, g 5 

Deviation from route described in permit or fran¬ 
chise*, § 121 

Double-decked busses, regulation of operation, § 
56 

Driver’s license, § 147 

Fares and charges, classification for purpose of, 
§ 54, p. 230 
Franchises, 

Conditions imposed, § 109 
Contract or property rigid, g 119 
Exclusive franchise, § 120 
Municipalities, g 94, p. 341 
Operation without, g 94, p. 340; g 133 
Renewal, g 132 

Sale or assignment, g§ 104, 123 
Submission to vote, g 102 

Infants, contributory negligence in boarding or 
alighting from, jury question, g 527, p. 588 
Injunction, 

Operation, g 95, p. 350 
Revocation of permit to operate, g 131 
Injury to owner of animals being transported, li¬ 
ability of trucker, g 565, p. 671 
Interurban busses, regulation of operation by 
municipalities, § 45, p. 196, n. 48 
Liability insurance, state requirements, g 111, p. 
396 

License or permit, 

Acceptance of permit to operate, g 105 

Application or petition, g 103, p. 377 

Blanket permit, g 105 

Deviation from route, § 121 

Fees, g 81, p. 250; g 137 

Nominal license fee, § 137 
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Motor bosses—Continued 

License or permit—Continued 

Partiai payment of yearly license fee, § 142, 
p. 462 

Revocation, g§ 128, 131 
Submission to vote, g 102 

Mileage tax, § 140, p. 458 

Municipal consent for interstate operation, § 99 
Municipal operation, liability for injuries, § 441, 

p. 1116 

Overloading, § 53 

Passing or overtaking, § 392, p. 961 
Privilege tax, g 136, p. 449 
Rerouting on consent of municipalities, g 52, p. 
227 

Sale of franchise to operate, §g 104, 123 
Shelters, power to require, § 49, p. 223 
States, power to regulate, § 45, p. 193 
Stopping on traveled portion of highway, § 329, 
p. 768, n. 13 

Stopping to let off or take on passengers, § 49, p. 
221 

Street railroads operating, franchise or privilege 
tax, $ 136, p. 449 

Traveled portion of highway, stopping on, g 329, 
p. 768, n. 13 

Vested right to operate, withdrawal or impair¬ 
ment, g 128 

Motor car defined, g 1, p. 112 

Motor caravans, municipal regulation and supervision, 
g 14, p. 126, n. 95 

Motor scooters, injury to operator, jury question, g 
526, p. 479, n. 35 
Motor transportation companies. 

See, also, Public service vehicles, generally, 
post 

Defined, g 46, p. 205 
Motor truck, 

Automobile as including, g 1, p. Ill 
Motor vehicle as including, g 1, p. 109 
Motorcycle policemen, contributory negligence, jury 
question, g 527, p. 584. 

Motorcycles, 

Assumption of risk, riding with another on one- 
seated vehicle, g 490, p. 116 
Burden of proof, actions for injuries to rider, g 
511(2), p. 198 

Care required in operation, g 379 
Carrying person in front of operator, criminal 
liability, g 606 

Classification for purpose of regulation, g 14, p. 
125 

Contributory negligence, g 463 
Guest, g 490, p. 114 

Infants riding on, jury question, g 527, p. 
587 

Jury question, g 527, pp. 567, 568, 587; g 528, 
p. 593 

Last clear chance, jury question, g 528, p. 593 
Riders, 

Evidence, g 520, pp. 374, 388, 391 
Jury question, § 527, p. 556 
Proximate cause of injury, evidence, g 
520, pp. 388, 391 

Defined, g 6 


Motorcycles—Continued 

Evidence In action for Injuries sustained by rider, 
g 518, p. 345 

Contributory negligence, g 520, pp. 874, 388, 
391 

Guests riding on, contributory negligence, | 490, 
p. 114 

Highway, rights on, g 10, p. 120 
Instructions to jury in actions for injuries In col¬ 
lision with, § 539 

Jury questions in action for injuries, g 526, p. 478; 

§ 527, pp. 567, 568, 587; g 528 p. 593 
Last clear chance, jury question, g 528, p. 593 
Lights, g 527, p. 567 
Lookout, jury question, g 527, p. 567 
Number of persons carried, negligence, g 342, n. 
77 

Operator’s license, g 150 
Parked vehicles, Jury question, g 527, p. 568 
Passengers, contributory negligence in carrying, 
jury question, g 527, p. 567 
Passing vehicle ahead, contributory negligence, 
jury question, g 527, p. 568 
Pedestrians injured by, jury question, g 526, p. 
470, n. 56 

Proximate cause, contributory negligence of rider, 
evidence, g 520, pp. 388, 391 
Right of way, contributory negligence in failure 
to yield, jury question, § 527, p. 567 
Speed, jury question, § 527, p. 567 
Starting, contributory negligence, jury question, 
g 527, p. 567 

Status as motor vehicle, § 1, p. 110 
Stopping, contributory negligence, jury question, 
§ 527, p. 567 

Term automobile as including, g 1, p. 112 
Turning, contributory negligence, jury question, g 
527, p. 567 

Warning signals, contributory negligence jury 
question, g 527, p. 567 

Wrong side of road, contributory negligence in 
driving on, jury question, g 527, p. 567 

Motorman, care required to avoid injury from colli¬ 
sion, g 483 

Moving street car, anticipation that persons will alight 
from, g 392, p. 959 

Moving vehicle, contributory negligence of person 
alighting from, $ 480 

Muffler cutout, prosecution for violation of regulations, 
g 714, p. 858, n. 15 

Mufflers, 

Frightening horses, g 413 
Prohibiting use without, g 34 

Municipal courts, driving while intoxicated, jurisdic¬ 
tion of prosecution, g 631 

Municipalities, 

Bond of operator, power to require, g 110, p. 393 
Busses, see generally Motor Busses 
Cards inside vehicle, public hack or cab, § 108 
Contract carriers, power to regulate, § 47, p. 215 
Emergency vehicles, liability for negligence In 
operation, g 441, p. 1117 
Filling stations, ante 
Fire department vehicles, generally, ante 
Garages, regulation of business, §§ 716, 717 
Gasoline dealers, tax levy, g 718 
Gross receipts tax, J 141 
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Municipalities—Continued 

Hack stands, power to establish, | 48, p. 222 
Injuries caused by vehicles owned by others, lia¬ 
bility, { 443, p. 1140 

Injuries from defects or obstructions in highways, 
generally, ante 

Injury to motorist from acts of third persons, 
liability for failure of police to prevent, § 664 
Jitneys, regulation and control, § 45, p. 394 
Joint and several liability for injuries as result 
of negligence of driver employed by, § 427, p. 
1047 

Junk yards, regulation of location, § 717 
Liability insurance, power to require, § 110, p. 
393 

License and registration, ante 
License and regulations of drivers or chauffeurs, 
ante 

Maintenance of streets, use in, § 10, p. 120 
Mileage tax on motor carriers using streets, § 
140, p. 458 

Negligence in operation of vehicles belonging to, 
§ 441, pp. 1112-1123; § 518, p. 344 
Number plates, requirements, § 108 
One way streets, power to restrict travel on, | 33 
Ordinances, generally, post 
Parking lots, acquisition of § 717 
Parking of vehicles, regulations of, § 28, p. 137 
Parks, regulation of operation in, § 36 
Penalties, violation of regulations, § 25 
Permits. License and registration, generally, ante 
Police cars, generally, post 
Private carriers, power to regulate, § 47, p. 215 
Public service vehicles, post 

Punitive or exemplary damages, injuries from 
operation of vehicles by officers or employees, 
S 560 

Reckless driving, prosecution in name of, § 017, p. 
706 

Renting vehicles without drivers, regulation of 
business, § 716 

Regulation and control, generally, post 
Sidewalks, generally, post 
Sightseeing busses, franchise, § 94, p. 341 
Special carriers, power to regulate, § 47, p. 215 
Speed regulations, § 29, pp. 149, 150 

State regulations as applicable to, § 29, p. 147 
Warning sign, 4 30 

State highways, liability for injury as result of 
failure to keep in repair, § 172, p. 512 
Statutory provisions, 

Fire department vehicles, immunity of munici¬ 
pality with respect to, § 441, p. 1118 
Liability for Injuries resulting from negli¬ 
gence in operation of vehicles, g 441, p. 
1114 

Local transportation system, municipal regula¬ 
tion beyond corporate limits, g 45, p. 195 
Police vehicles, immunity of municipality 
from liability for negligent operation, g 
441, p. 1119 

Restrictions on power to regulate operation, 
g 14, p. 126 

Speed, conflicting municipal regulations, g 
29, p. 150 

61 C.J.S.—66 


Municipalities—Continued 

Storm sewers, liability for Injuries to vehicle 
or occupants as result of maintenance, g 186, 
n. 65 

Streets, generally, post 
Taxicabs, generally, post 
Wrecker operator’s license, g 147 
Wrecker vehicles, power to prohibit use of streets, 
g 716 

Murder, 

See, also Homicide, generally, ante 
Assault with intent to murder or kill, generally, 
ante 

Degree of negligence, g 659, p. 773 
Evidence in prosecution, g 666, p. 796 
Instructions to jury in prosecution for, g 668, p. 

805, n. 30; § 008, p. 810 
Intent or malice, § 657, p. 758; g 658, p. 768 
Jury question in prosecution for, g 067, p. 801, n. 
78 

Mutual enjoyment, guests, trip undertaken for, g 399 
(1), P. 984 
Names, 

Accident, duty of operator to give, § 38 
Agency established by name on vehicle as respects 
liability for injuries, g 517, p. 284 
Certificate of registration, requirements as to, g 
105 

Leaving scene of accident without giving, penalty, 
§ 674, p. 817 

License and registration, application to give, g 101 
Scope of employment, proof that driver of vehicle 
causing injury was acting in, g 517, p. 288 
Narcotic drugs, operating vehicle while under in¬ 
fluence of, offense, § 625, pp. 711^720 
Homicide, g 657, p. 765 
Indictment In prosecution for, g C23, p. 720 
Narrow bridge, stopping or slowing down when meet¬ 
ing vehicle on, contributory negligence, jury ques¬ 
tion, g 527, p. 541 
Narrow roads, 

Defect in highway as respects liability for injury, 
g 178 

Meeting, care required, g 315 
Passing and overtaking, g 326, p. 756 
Right side, driving on, g 282 
National Motor Vehicle Theft Act, offenses under, gg 
702-711, pp. 848-853 

National parks, regulation and control of operation 
of vehicles in, g 14, p. 124 

Navy Department, certificate of convenience and 
necessity, § 90, p. 287, n. 40 
Negative testimony, 

Instructions to jury in actions for Injuries, g 556, 
p. 648 

Signals, jury question as presented, g 526, p. 439 
Negativing defenses, pleading in action for injuries 
from operation, g 505, p. 181 
Neglecting duty after accident, offense, gg 674-683, 
pp. 814-832 

Appeal and error, g 683 
Burden of proof, g 678 
Complaint, g 677 
Defenses, g 676 

Element of offense, § 674, p. 817 
Evidence, g 678, pp. 826-829 
Indictment or information, g 677 
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Neglecting duty after accident, offense—Continued 
Instructions to jury, $ 6S0 
Judgment, § 682 

Leaving scene of accident, generally, ante 
Persons liable in prosecution for, § 675 
Presumptions, § 678, p. 826 
Punishment, § 682 
Questions of law and fact, £ 679 
Review of conviction, § 683 
Sentence, § 682 
Verdict and findings, § 681 
Negligence, 

Actionable negligence, § 251 
Agent. Principal and Agent, generally, post. 
Ambulances, ante 
Animals, ante 

Anticipation of negligence or unlawful conduct 
of others, § 249, p. 610 

Assault and battery by vehicle operated negligent¬ 
ly, § 597, p. 689 
Backing, ante 
Bicycle riders, ante 
Children. Infants, ante 

Circumstantial evidence, actions for injuries from 
operation, § 511(1); § 518, p. 296 
Comparative negligence, generally, ante 
Contributory negligence, generally, ante 
County owned and operated vehicles, liability for 
damages resulting, § 441, p. 1121 
Criminal responsibility for negligence of driver, 
§ 590 

Crossings or intersections, ante 
Culpable negligence, generally, ante 
Curves, ante 

Custom or common practice, admissibility on 
question of, § 510, p. 254 
Emergencies, generally, ante 
Evidence, ante 

Falling articles or objects, generally, ante 
Family, generally, ante 
Family purpose doctrine, generally, ante 
Federal owned and operated vehicles, liability for, 
§ 441, p. 1120 

Filling stations, generally, ante 
Frightening animals, generally, ante 
Oarages, generally, ante 
Gross negligence, generally, ante 
Guests, generally, ante 

Hired vehicle cuusing injury, jury question, ,§ 526, 
p. 522 

Homicide, ante 
Husband and wife, ante 
Independent contractors, ante 
Infants, generally, ante 

Injuries from defects or obstructions in highways, 
Ante 

Injuries from operation, ante 
Involuntary manslaughter, degree of negligence, 
§ 659, p. 774 

Joint and several liability, § 427, pp. 1043-1049 
Lending vehicle, ante 
Liability as dependent on, § 427, p. 1046 
License to operate vehicle, operation without, $ 
162 

Lights, ante 
Lookout, ante 


Negligence—Continued 

Mistake of judgment as negligence, { 247, p. 605, 
n. 23 

Motorcycles, generally, ante 
Municipal owned vehicles, liability for injuries re¬ 
sulting, § 441, pp. 1112-1323 
Ordinances, violation of, evidence, 8 538, p. 300 
Parked vehicles. Standing and parked vehicles, 
generally, post 
Passengers, generally, post 
Passing and overtaking, generally, post 
Pedestrians, generally, post 
Private premises, post 
Projecting articles, generally, post 
Prospective purchaser operating vehicle, liability 
of owner, § 439, p. 1110 
Proximate cause, generally, post 
Servants. Master and Servant, generally, ante 
Signals, post 
Skidding, generally, post 
Speed, post 

Standing or parked vehicles, post 
Statutory provisions. 

Counties, liability for negligence In operation 
of motor vehicles, § 441, p. 1141 
Customs contrary to, admissibility on ques¬ 
tion of negligence, § 516, p. 254 
Homicide, § 057, p. 7G0 

Degree of negligence, § 659, p. 775 
Injury to streets or highways as result of neg¬ 
ligent operation, liability, ,§ 423 
Liability for, § 441, p. 1141; § 442, pp. 1123- 
1138 

Minors, negligence imputed to parent or per¬ 
sons having custody, § 415 
Operation subject to restrictions imposed, § 
14, p. 124 

Police vehicles, immunity of municipality 
from liability for negligent operation, § 
441, p. 1119 

Projecting articles, violation as negligence, 
§ 348 

Reckless driving, negligence, § 612 
Speed, jury question, § 526, p. 430 
Violation of statute as, § 250 

Evidence, § 511(4), pp. 209-215; 8 518, p. 
300 

Jury question, 8 526, p. 423 
Presumption of negligence, f 511(4), pp. 
209-215 

Stopping, generally, post 
Street cars, post 
Thrown articles, generally, post 
Towing of vehicles, post 

Traffic regulations, violation of, evidence, 8 518, 
p. 300 

Turning, generally, post 
Wrong side of road, post 

Negligent homicide. Homicide, ante 
Neutral, starting engine without putting gears in, 
negligence, 8 300, p. 707 
Neutral grounds, 

Intersections, right of way, 8 362, p. 874 

Lieft turn into street having, right of way, 8 966, 

p. 900 

New trial, homicide prosecution, 8 657, p. 758 
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Newly created danger, subjecting guests to, § 399:1). 
p. 978 

Newspapers, exemption of public service vehicles 
transporting, § 44, p. 190 
Nighttime, 

Backing without lights, § 302, n. 54 
Control of vehicle driven at night, § 294, p. 698 
Filling stations conducted during, nuisance, § 772 
Horse-drawn vehicles, negligence in collision with, 
jury question, § 526, p. 481 
Lights on vehicle operated at, § 263, p. 640; § 286 
Lookout, frilure to see what should have been 
seen, § 284, p. 669 
Meeting, speed, § 308 
Parking regulations, § 28, p. 138, n. 52 
Pedestrians, 

Anticipation of presence on highway, § 383, p. 
937, n. 66 

Walking along highway, contributory negli¬ 
gence, jury question, 8 527, p. 574 
Right hand side of road, keeping to right when 
driving at night, § 280 
Speed, 

Contributory negligence, jury question, § 527, 
p. 531 

Meeting, § 308 

Negligence, jury question, § 526, p. 435 
Standing vehicles, responsibility to observe in 
time to avoid injury, § 338, p 791 

Noise, 

Frightening animals, 8 413 
Incident to operation, § 289 
Offenses, violation of regulations, § 714, p. 858 
Regulations, § 34 

Nominal license fees, motor busses, § 137, 

Nonexistent highway, public service vehicles, certifi¬ 
cate to operate on, § 86, p 283 
Nonfeasance, defects or obstructions in highways, 
personal liability of highway officers for injuries, 
§ 174 

Nonfreezing mixtures. Supplies, generally, post 
Nonresidents, 

See, also, Residence, generally, post 
Constructive service, ante 
Drivers or operator’s license, §§ 149, 152 
Jurisdiction of actions for injuries against, § 498, 
p. 140 

Liability insurance, § 110, p. 395 
License and registiation of vehicles, §§ 66-69, pp. 
' 240-249 

Operation of vehicle without registration in 
state, § 134, p. 445 

Public service vehicles, municipal license tax, 

§ 81, p. 262 

Process in actions for injuries from operation, 
agent for service of, § 502, pp. 150-166 
Taxicabs operated by, municipal license, § 82, p. 
263 

Venue of actions for injuries against, § 498, p. 
141 

Nonsuit. Dismissal or nonsuit, generally, ante 
North or south direction, intersections, right of way 
of vehicles traveling, § 362, p. 868 
Notes, sale of vehicle, recovery on in case of non- 
compliance with statute regulating sale, § 41, p. 
174 


Notice, 

See, also, Knowledge, generally, ante 
Certificate of title, § 42, p. 179 

Notation of lien or encumbrance on, g 42, 
p. 183 

Conditions precedent, action for damages, § 215; 
§ 220, p. 502 ; § 495 

Dangerous character of vehicle, manufacturer giv~ 
ing, § 166 

Filling stations, injunction proceedings, § 773 
Injuries from defects or obstructions in high¬ 
ways, ante 

Liens, garage keepers or repairmen, § 753 
Process against nonresident in actions for In¬ 
juries from operation, § 502, p. 151 
Public service commissions, review of orders of* 
§ 45, p. 203 

Public service vehicles, post 
Repairman, liability for loss or damage to vehi¬ 
cle as affected, § 732 

Revocation or suspension of license or permit, § 
131; § 160, p. 491 

Speed, intended prosecution for violation of law* 
§645 

Speed limits, posting, § 30 
Transfer of vehicle, § 40, p. 166 

Nuisance, 

Bicyclist on highway, § 464, p. 20 
Defects or obstructions in highways, liability for 
injuries, §§ 176, 206, 213 
Contributory negligence as respects liability 
for injuries caused by, § 201, p. 536; 
§ 202, p. 544; § 211 
Jury question, § 227, p. 579, n. 14 

Filling stations, ante 
Garage, § 720 

Injuries from defects or obstructions in high¬ 
ways, ante 

License and registration, operation of vehicle 
without proper registration, § 134, pp. 441* 
413 

Operation of vehicle as, § 13 
Parking, § 28, p. 140; § 329, p. 708 
Parking lot, § 720 

Projecting articles constituting liability for in* 
juries resulting, § 318, n. 06 
Repair shop, § 720 

Sidewalks, liability for injury as result of driv¬ 
ing vehicle on ami striking, § 422 
Tire repair shop, § 720 

Number plates. License plates, generally, ante 

Numbers, alteration of, criminal liability, § 59G 

Nunc pro tunc cease and desist orders, public service 
vehicles, § 93, p. 333 

Oaths and affirmations, duplicate certificate of title, 
§ 42, p. 178 

Obedience to master’s orders, driver acting in as with¬ 
in scope of employment as respects liability for 
negligence, § 437, p. 1097 

Obscure roads, intersections, duties of drivers, § 351, 
p. 835 

Obstructed intersection, speed regulations, construct 
tion of phrase, § 29, p. 147 

Obstructed view or vision, 

Animals, proximate cause of collision with, $ 505,, 
p. 672 
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Obstructed view or vision—Continued 

Bicycle rider entering on highway from private 
driveway, contributory negligence, § 464, p. 
22 

Blinding lights, generally, ante 
Care required in operation of vehicle, § 247, p. 
608 ; 8 294, pp. 697-700 

Child injured as result of, jury question, 8 926, 
p. 487 

Contributory negligence, 

Bicycle rider entering highway from private 
driveway, 8 464, p. 22 

Defects or obstructions in highways, § 201, 
p. 541; § 211 

Jury question, 8 527, p. 536 
Pedestrian crossing street or highway, § 470, 
p. 55 

Control of vehicle, intersection, 8 357, p. 847 
Crossings or intersect if)us, ante 
Evidence in actions for Injuries, § 516, p. 2G0 
Hedges, liability of adjoining owner for injuries 
caused by, § 207 

Intersections. Crossing and intersections, ante 
Lookout, care required, § 235 
Parked vehicle, contributory negligence in colli¬ 
sion with, jury question, § 527, p. 553 
Passenger injured as result of passing car, § 
404, p. 1026 

Passing and overtaking, § 320, p. 758 

Slowing down or stopping, § 323, p. 749 
Pedestrians, 

Care ret]Hired of motorist whose view is ob¬ 
structed, § 388, p. 948, li. 44 
Crossing street or highway, § 470, p. 55 

Contributory negligence, jury question, § 
527, p. 579 

Purpose of statute prohibiting driving, § 27 
Reckless speed, gross negligence, § 258, p. 631 
Slowing down, crossings or intersections, § 358 
Smoko, generally, post 
Speed, § 294, p. 697 

Evidence, 8 518, p. 306 
Jury question, § 526, p. 434 
Street cars, persons crossing street to or from, 
negligence, 8 481 

Turning vehicle, § 303, p. 715, n. 74 
Vegetation obscuring vision at Intersection, li¬ 
ability for injuries by automobiles caused by, 
8 234, p. 595 

Warning signals, 8 288, p. 675 
Wrong side of road, 

Collision with vehicle traveling on, contribu¬ 
tory negligence, § 308, n. 98 
Driving on as negligence, 8 281, p. G58 

Obstructions, 

Injuries to persons emerging from behind, jury 
questions, § 526, p. 488 

Private roads, liability for injuries to motorist 
caused by, 8 564, n. 46, 49 

Obstructions in highways, 

Criminal liability, 8 €84 

Injuries from defects or obstructions in highways, 
generally, ante 
Injuries from operation, ante 

Obvious danger, contributory negligence In failure to 
discover, 8 458 


Occupants. 

Guests, generally, ante 

Injuries from defects or obstructions in highways, 
generally, ante 
Passengers, generally, post 
Occupation tax, 

Filling stations, 8 776, p. 932, n. 39, 40 
License fee or tax as, 8 136, P* 448 
Public service vehicles, 8 80, p. 255, n. 32; 8 81 p. 
260, n. 97; 8 81. P- 261 
Odors, regulations as to, 8 34 
Offenses. Crimes and offenses, generally, ante 
Official inspection stations, certificates of appointment 
as, § 26 

Oil. Supplies, generally, post 
Oiled surfaces, 

Defect in highway as respects liability for in¬ 
juries to vehicle or occupant, § 180 
Injuries by automobiles caused by, § 234, p. 595 
Speed, negligence, jury question, § 526, p. 435, 
n. 71 

Oiling streets, negligence in operation of city vehicle 
in connection with, § 441, p. 1114, n. 25 
Omnibus coverage clause, public service vehicles, bond 
or security, § 116, p. 420 
Oncoming vehicles. Meeting, generally, ante 
One way streets, 

Fire department vehicles, proceeding in wrong di¬ 
rection, 8 373 

Injunction, bus company operating under fran¬ 
chise as entitled to, 8 44, p. 191, n. 4 
Intersection, 

Center line, 8 351, p. 835, n. 18 
Driving on left side of center lane, § 356, n 
12 

Lookout, 8 353, p. 842 

Loss of right of way by traveling in wrong 
direction, § 363, p. 880 
Municipal power to restrict travel, 8 33 
Power to establish, § 33 
Right hand curb, driving close to, § 277 
Wrong direction, driving in as negligence, § 281, p. 
657; § 373 

Operation of law, transfer by, statutes regulating sales 
as applying, § 40, p. 162 
Operation of vehicle, 

Backing, generally, ante 

Bailee, liability of owner for negligence of, 8 439, 
pp. 1108-1311 

Care required in operation, generally, ante 
Family purpose doctrine, generally, ante 
Independent contractors, generally, ante 
Injuries from operation, generally, ante 
Injuries to streets or highways as result of negli¬ 
gence, 8 422 
Laws governing, 8 11 
Lookout, generally, ante 
Meeting, generally, ante 
Negligence, generally, ante 
Overcrowding, 8 342 
Private premises, generally, post 
Signals, post 
Speed, generally, post 
Stopping, generally, post 
Towing of vehicles, generally, post 
Turning, generally, post 
Unauthorized person, offenses, | 687 
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Operation of vehicle—Continued 

Warnings of approach, § 288, pp. 678-678 
Operators, 

Burden of proof, responsibility for negligence 
causing Injury, | 511(5), p. 215; 8 511(6), p. 
226 

Care required to avoid injuring, § 878 
Carrying person in front of, criminal offense, { 
606 

Competency, 

Burden of proof In actions for injuries, § 
511(2), p. 200 

Contributory negligence, jury question, § 527, 
p. 529 

Dangerous instrumentality when operated by 
incompetent driver, § 12 
Defects or obstructions in highways, con¬ 
tributory negligence of passenger riding 
with, § 202, p. 547 

Evidence in actions for injuries, § 515; § 518, 

p. 200 

Instructions to jury in actions for injuries 
from operation, § 552 

Jury question in actions for injuries, § 522, p. 

400; § 526, p. 523; § 527, p. 529 
Negligence in respect of competency, §§ 204, 
205 

Owner entrusting vehicle to incompetent driv¬ 
er, liability for injuries, § 431, pp. 
1057-1004 ; § 139, p. 1110 
Member of family, § *132 
Prospective purchaser, liability of owner for 
negligence in entrusting vehicle to, § 430, 
p 1092 

Proximate cause of injury, jury question, § 
522, p 400 

Renting or hiring of vehicles, § 700 

Liability for injuries to third persons 
as result of renting to incompetent 
driver, § 7G8, p. 916 

Servant permitting incompetent to drive, li¬ 
ability of owner for injuries resulting, § 
430, p. 1088 

^Constructive service of process, actions for in¬ 
juries resulting from operation by nonresi¬ 
dent, § 502, p. 358 

-Contributory negligence, § 462, pp. 10-19 
Jury question, § 522, p. 417; § 527, p. 527 
Criminal responsibility for negligence of, § 590 
Denned, § 151 

Employment by one other than owner, liability 
for negligence, § 436, p. 1091 
Evidence, 

Competency, § 515; § 518, p. 300 
Negligence, 8 518, p. 301 
Suspension of license, § 516, p. 256 
Exhaustion of remedy against operator before 
proceeding against owner, § 495 
Identity, evidence as to in action for injuries, 8 
516, p. 256; § 517, p. 279 

Incompeteney. Competency, generally, ante, this 
head 

Intoxicating liquors, ante 

Joinder of <owner and operator in actions for 
injuries, 8 500, p. 146 

.Joint and several liability lor Injury, | 427, p. 
1047 


Operators—Continued 

Judgments against in actions for injuries from 
operation, satisfaction, 8 559 
Leaving scene of accident, statute as applying to, 
8 075 

Liability for injuries from operation, 88 397, 
426 

License and regulation of drivers or chauffeurs, 
generally, ante 

Owner’s or employer’s liability for injuries based 
solely on negligence of, § 558, p. 660 
Registration in name of, § 71 
Relationship, 

Person injured while riding in, evidence, 8 
516, p. 263 

Pleading in action against owner for injuries, 
§ 505, p. 171 

Service of process on, actions for injuries from 
operation, § 501; § 502, p. 158 
Sleep, post 

Street cars, care required to avoid injury from 
collision, § 4S3 

Verdict against in action for injuries, § 558, p. 
661 

Opposite directions, vehicles traveling in. Meeting 
vehicles, generally, ante 
Orders. Public service vehicles, post 
Ordinances, 

Contributory negligence, violation of, § 461 
Customs contrary to, evidence on question of neg¬ 
ligence, § 516, p. 254 

Evidence in actions for injuries from operation, 
8 516, pp. 254, 272 
Homicide prosecution, § 060, p 788 
Violation of ordinance, 8 508, p. 196; 8 518, 
p. 300 

Filling stations, 

License fees, § 770, p. 033 
Permit or license required under, $ 770, p. 
931 

Regulation by, § 775, p. 928 

Horn icicle, prosecut ions, 

Evidence, § 060, p. 788 
Instructions to jury, 8 008, p. 809 
Inspection of vehicles, validity of ordinanee, 8 
20 

Instructions to jury, 

Actions for injuries from operation, § 536 
Homicide prosecutions, § 008, p. 809 
License and registration, § 02 

Filling stations, § 770, pp 931, 933 
License fee, construction of ordinance imposing, 
§ 58 

Light s, conflict with state law, 8 26 
Negligence, violation of, 

Evidence, § 508, p. 190; 8 518, p. 300 
Jury question, $ 526, p. 423 
Offenses, 8 588 

Intoxication, driving while intoxicated, 8 625, 
I>. 713 

Obstructing highways or streets, | 684 

Overloading, 8 685 

Parking, § 714, p. 854 

Reckless driving, 8 609, p. 699 

Right of way, 8 714, p. 856 

Speed, 8 041, p.744 ; 8 650 
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Ordinances—Continued 
Parking, § 28, p. 139 
Offense, § 714, p. 854 

Pleading violation in action for Injuries from 
operation of vehicle, § 505, p. 177 
Public service vehicles, construction of licensing 
ordinances, § 81, p. 260 
Regulation and control, post 
Rented vehicles, failure to comply with as im¬ 
posing liability for injuries from operation, 
§ 768, p. 916 

Renting of vehicles without drivers, § 717 
Speed, post 

Stopping and rendering assistance after accident, 
ordinance requiring, § 674, p. 816 
Traffic regulations, generally, post 

Ordinary cure, instructions to jury, actions for in¬ 
juries from operation, g 532 
Ostensible agency, independent contractor, liability 
of contractee under doctrine of, 8 455 
Outside of vehicle, hanging onto or riding on as of¬ 
fense, § 714, p. 859 
Overcrowding, 

Contributory negligence, 

Guest or occupant, § 490, p. 115 
Jury question in actions for injuries, $ 227, 
p. 588, n. 74; § 522, p. 415; § 527, p. 
529 

Negligence, § 342 

Proximute cause of injury, contributory negli¬ 
gence, jury question, § 522, p. 415 
Willful or wanton misconduct, § 258, p. 631, n. 
29 

Overhead carriage of vehicles, validity of statute 
prohibiting, g 31 

Overhead viaducts or trestles, injuries to vehicle or 
occupants as result of maintenance, liability, § 
184 

Overloading, 

See, also, Overcrowding, generally, ante 
Criminal liability, g 685 

Liability for injuries to highway as result of ex¬ 
cessive load, § 423 

Negligence in overloading so ns to render brakes 
inadequate, § 261, n. 30 

Proximate cause of injury, evidence as to, § 519, 
p. 302 

Public service vehicles, § 53 
Overtaking. Passing and overtaking, generally, post 
Overturning, presumption of negligence in action 
for injuries, g 511(3), p. 208 
Owners and ownership, 

Agent, liability for injury caused by operation 
of vehicle by, g 435 

Ascertainment of ownership for purpose of de¬ 
termining liability for injuries, g 428, p. 
1052 

Burden of proof, actions for injuries, g 511(5), 

p. 216 

Certificate of title, evidence of ownership, g 42, 
p. 179 

Child using vehicle without permission, liability 
for injury, g 434, p. 1077 

Circumstantial evidence of ownership in action 
for injuries, g 517, p. 278 


Owners and ownership—Continued 

Competency of driver operating vehicle, burden 
of proof in actions for injuries, g 511(2), p. 
200 

Conditional seller as respects liability for negli¬ 
gence of another operating vehicle with his 
consent, g 442, p. 1127 

Consent of owner to operation by another. 

Conditional seller’s liability for negligence of 
person operating with his consent, g 442, 
p. 3127 

Presumption of consent, § 511(5), p. 220 
Statutes, element of liability, g 442, p. 1125 
Continuance of ownership, presumption as re¬ 
spects liability for injury, § 511(5), p. 218 
Contributory negligence, § 462, pp. 16-19 
Criminal responsibility of owner for operation 
by another, g 590 

Declarations as to ownership by driver as to time 
of accident admissible as res gestae, § 516, p. 
265 

Defective vehicle, owner’s liability for injuries as 
result of permitting operation, § 430 
Driver furnished or lent to owner, liability for 
negligence, § 451, p. 1153 

Driver’s negligence resulting in Injury to owner, 
§ 420; g 558, p. 660 

Evidence of ownership, actions for injuries from 
operation, § 516, p. 265; § 537, p. 276 
Exhaustion of remedy for injuries against oper¬ 
ator before pioceeding against owner, § 495 
Family purpose doctrine, 

Liability under doctrine affected by owner¬ 
ship, g 433, p. 1070 

Presence of owner in car, § 433, p. 3074 
Family relationship, owner’s liability for acts 
of person in, § 432 

Guest statute, owner as guest within, g 399(5), 
p. 1009, n. 62 

Homicide by operation of vehicle by another, 
owner’s criminal liability, § 657, p. 762 
Incompetent driver, owner’s liability for injuries 
as result of intrusting vehicle to, g 431, pp. 
1057-1004 

Independent contractor, owner’s liability for in¬ 
juries, by, § 438 

Instructions to jury as to ownership in actions 
for injuries from operation, g 531 
Insurance, admissibility of evidence to show own¬ 
ership, g 516, p. 265 
Intoxicated driver, 

Liability of owner intrusting car to, § 431, 
p. 3062 

Ownership as element of offense of driving 
while intoxicated, g 625, p. 717 
Joint actions against owner and bailee for in¬ 
juries, g 500, p. 146 

Joint and several liability of owner for injury, 
g 427, p. 1047 

Jury question as to ownership in action for in¬ 
juries from operation, g 524 
Leaving scene of accident by operator other than 
owner, criminal liability, § 675 
Liability of owner for injuries from operation* 
§§ 428-442, pp. 1049-1138 
License and registration, generally, anta 
Lien of owner as repairman, g 745 
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Owners and ownership—Continued 

Lookout by owner riding as occupant, § 488, 
' p. 107 

Master and servant, generally, ante 
Nonresident owners. Nonresidents, ante 
Parties to action for damages, § 500, p. 144 
Personal negligence, liability of owner for, §S 
429-431, pp. 1055-1004 

Pleading ownership, actions for injuries from 
operation, § 504; § 505, pp. 170, 171 
Preponderance of evidence of ownership, in ac¬ 
tion for injuries from operation, § 517, p. 277 
Presence of owner in vehicle as respects liability 
for injuries caused by negligent operation 
by other, § 428, p. 1053 

Presumption of agency, jury question as pre¬ 
sented in action for injury resulting from 
operation of vehicle, § 52G, p. 508 
Presumption of ownership, action for injury from 
operation, § 511(5), p. 210 
Prima facie case, evidence of ownership in ac¬ 
tions for injuries from operation, g 517, pp. 
284, 288 

Prospective purchaser, liability for negligent op¬ 
eration of vehicle by, § 430, p. 1091 
Public conveyances, liability for negligence in 
operation, § 442, p. 1128 
Ratification by owner of wrongful act of driver, 
§ 437, p. 1094 

Rebuttal of presumption of ownership, § 517, 
p. 278 

Reckless driving, owner causing or permitting 
offense by driver, $ 014 
Repairman’s lien, right of owner to, § 745 
Speed, criminal liability of owner, § 043 
Statutory liability of owner for negligent opera¬ 
tion, § 442, pp. 1123-1158 
Stranger, liability for injuries to strangers based 
on ownership, § 399(2), p. 991 
Verdict against owner in action for injuries from 
operation, g 558, p. 001 
IParent and ('hiId, 

See, also, Infants, generally, ante 
Care required to avoid injuring child on highway 
with parent, § 390, p. 905, n. 25 
Common enterprise, liability of parent for negli¬ 
gence of child when engaged in, § 415 
Consent to child driving vehicle, liability for neg¬ 
ligent operation, § 442, p. 1137 
Contributory negligence, 

Parent of injured child, § 485, p. 87 
Jury question, § 527, p. 591 
Parent riding with child, § 480, p. 92 
Family purpose doctrine, generally, ante 
Guest relationship between § 399(1), p. 985 
Statutory liability, | 399(5), p. 1018 
Liability for negligence of child in driving own 
vehicle or vehicle of another, § 445 
Liability for torts of child in operating vehicle 
merely because of relationship, § 434, p. 1075 
^License to operate vehicle, 

Consent of parent, § 155 
Liability for injuries to parent riding with 
unlicensed child, g 163, p. 500 
Liability of parent signing application for 
negligence of child, g 447 


Parent and child—Continued 

Master and servant relationship, evidence in ac¬ 
tions for injuries, g 517, p. 282 
Park districts, injuries from defects or obstructions in 
highways, g 109 

Parked vehicles. Standing or parked vehicles, gen¬ 
erally, post 
Parking, § 329, p. 708 

Backing into parking space, pedestrian’s duty to 
use care, g 471, p. 02 

Burden of proof, prosecution for violation of reg¬ 
ulations, § 714, p. 850 

Child injured, jury question, § 520, p. 483, n. 75 
Contributory negligence, 

Disabled vehicle, § 470, p. 71 
Jury question, § 527, p. 532 
Defined, § 8, p. 110; § 329, p. 770 
Disabled vehicles, § 332 

Contributory negligence, § 470, p. 71 
Doorman directing, liability of employer for neg¬ 
ligence, § 450, n. 42 

Double parking, liability for injuries, g 337, p. 
787, n. 44 

Evidence, prosecution for violation of regulations, 
§ 711, p. 850 

Guest relationship as continuing during, § 399(1), 
p. 985, li. 82 

Impounding or removing vehicles improperly park¬ 
ed, g 28, p. 149 

Intent, violation of regulations, § 714, p. 855 
Intersections or corners, certain distance from, 
8 350, p. 772 

Jurisdiction, prosecution for violation of regula¬ 
tions, § 714, p. 855, n. 90 

Jury question in action for injuries, § 522, p. 410; 

§ 520, pp. 75, 442, 483; § 527, p. 532 
Length of time as affecting liability for injury, g 
330 

Lights, g 20; § 335, p. 780 
Nuisance, § 13; g 329, p. 708 
Offenses, § 714, p. S54 

Operating vehicle, parking as included within 
term as respects liability for negligence in 
operation, § 442, p. 1128 
Parallel parking, § 333 

Passengers injured ns result of failure to exer¬ 
cise due care, § 404, p. 1025 
Persons liable for violation of regulation, g 714, 
p. 854 

Place of, § 330, p. 773 

Pleading negligence in actions for injuries, § 505, 
p. 177 

Presumptions, § 511(3), p. 208; § 511(4), p. 213 
Prosecution for violation of regulations, g 
711, p. 855 

Prosecution for violation of regulations, g 714, 
pp. 854-850 

Proximate cause of injury, g 522, pp. 410, 412 
Public service vehicles, 

Encroachment on public rights, § 50 
Regulations, §g 49-51, pp. 219-224 
Regulation of, g 28, pp. 130-140 
Restricted area, § 330, p. 773 
Nuisance, g 13 
Taxicabs, post 
Parking lots, 

Defined, g 713 
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Parking lots—Continued 

Leaving car unlocked in, liability for injury as re¬ 
sult of unauthorized use, § 334 
License fees and taxes, § 718 
Loss or destruction of vehicle, f 726, p. 870 
Municipal districts, legislation authorizing ac¬ 
quisition, § 717 
Nuisance, § 720 

Passengers in vehicle entering street from, duty of 
warning driver, g 488, p. 105 
Personal injuries by patron parking own auto¬ 
mobile, liability of lot owner, g 440 
Parking meters. 

Defined, g 8, p. 117 

Excise tax, fees received by city as subject to, § 
718, n. 71 

Regulation parking by use of, g 28, p. 140 
Parking place defined, g 8, p. 118 
Parks, 

Driving in while intoxicated, offense of, g 629 
Intersections, juncture of driveway into as con¬ 
stituting, § 351, p. 835 
Regulation of operation in, g 36 
Parkways, 

Filling stations, use of, g 774 
Offenses, g 712 

Public service vehicles, restrictions as to use of, 
§ 48, p. 218, n. 12 

Roadways separated by, traveling on right hand 
roadway, § 278 

Partially closed roads, crossings or intersections, 
duties of drivers at, § 351, p. 835 
Parties to actions, 

Injuries from defects or obstructions in high¬ 
ways, g 218 

Injuries from operation, § 500, pp. 143-148 

Constructive service of process, g 502, p. 
157, n. 53 

Service of process on additional defendants, 
$ 501 

Lien against vehicle, actions to enforce, g 758 
Damage for Injuries from operation, g 503 
Manufacturers or dealers for injuries or dam¬ 
ages caused by defective construction, g 167 
Public service vehicles, post 
Partnership, 

Burden of proof as respects liability for in¬ 
juries from operation of vehicle by partner¬ 
ship, g 511(0), p. 220 

Consent to operation of vehicle by another, 
liability for negligent operation, g 442, p. 1135 
Constructive service of process on nonresidents, 
actions for injuries from operation of ve¬ 
hicles, § 502, p. 158 

Independent contractor operating vehicle owned 
by, liability for injuries, g 438 
Joint liability for injury from negligent opera¬ 
tion, g 427, p. 1047 

Operation of vehicle in course of business, liabil¬ 
ity for negligence, g 440 
Operator’s license, g 150 

Partner’s neg'lgent operation liability for in¬ 
jury, g 448 

Registration in name of, g 75 
Servants or agents, liability for Injuries caused 
by, g 435 

Passenger automobile defined, g 1, p. 112 


Passenger car defined, | 8, p. 118 
Passengers, 

See, also, Guests, generally, ante 
Ambulances, care required as to gratuitous pas¬ 
senger riding in, g 377, n. 16 
Anticipation of negligence on part of driver, 
g 487, p. 98 

Approaching vehicles, duty to discover and warn 
driver of, § 488, p. 101 
Assumption of risk, g 480, p. 95 
Evidence, § 518, p. 354 
Failure to leave vehicle when knowing of 
danger, g 491 

Intoxicated driver, riding with, g 492 
Jury question, g 227, p. 588; g 527, p. 557 
Protest against negligent acts or conduct, 
g 489, p. Ill 

Reckless or intoxicated driver, riding with, 
§ 492 

Riding in dangerous or improper place or 
position, § 490, p. 115 
Skill, competency, etc., of driver, g 487, 
p. 99 

Authority of operator to invite person to ride, 
presumptions and burden of proof, § 511(6), p. 
233 

Backing or turning, liability for injuries from 
failure to exercise care, g 404, p. 1025 
Blowout, liability for injury, § 403, n. 95 
Burden of proof, actions for injuries to, g 511(2), 
p. 199; § 511(6), p. 233 
Care required to avoid injuring, g§ 397, 398; g 
486, p. 87 

Instructions to jury, g 543, p. 026 
Circumstantial evidence, negligence resulting in 
injury to, § 518, p. 347 

Concurrent negligence, § 309, p. 918, n. 68; § 
397 

Condition of weather, assumption of risk aris¬ 
ing from, § 486, p. 95 

Consent, criminal liability for taking and using 
veh'cle without consent, § 691, p. 838 
Contributory negligence, g§ 486-493(5), pp. 87-133 
Anticipating negligence on part of driver, 
g 487, p. 98 

Arm extended beyond side of vehicle, | 490, 
p. 113, n. 71 

Bailor riding with bailee’s agent as driver, g 
486, p. 92 

Care required to avoid injury, g 486, p. 87 
Careless driver, riding with, g 492 
Circumstances considered In determining, | 
486, p. 91 

City employee riding In city truck, g 486, p. 

92 

Comparative care required of passenger and 
driver, g 486, p. 90; g 488, p. 106 
Conduct amounting to, § 486, p. 91 
Continuing protest against negligent acts or 
conduct of driver, g 489, p. Ill 
Control of vehicle as determinative, | 486, p. 

93 

Degree of care required, | 486, p. 90 
Elements, g 486, p. 91 
Emergency, g 486, p. 93 
Employee assisting on vehicle, 1 486, p. 92 
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Passengers—CJontinued 

Contributory negligence—Continued 
Evidence, | 520, p. 375 

Proximate cause of injury, § 520, p. 391 
Failure to leave vehicle with knowledge of 
danger, | 491 
Fire engines, | 486, p. 92 
Funeral procession, 8 480, p. 92 
Gross negligence, § 480, p. 94 
Infants, 

Jury question, § 527, p. 587 
Riding with parent or vice versa, | 486, 
p. 92 

Injuries from defects or obstructions in high¬ 
ways, § 212 

Interference with driver, § 486, p. 94 
Intoxicated driver, riding with, § 492 
Intoxication, § 486, p. 91 
Joint adventures, § 486, p. 90 
Jury question, § 522, p. 413; § 527, pp. 555, 
587 

Knowledge of danger, § 486, p. 92 
Careless or reckless driver, § 492 
Failure to leave vehicle, § 491 
Protest, § 489, p. 109 
Lookout, § 488, p. 101 

Jury question, § 527, p. 563 
Motorcycles, Jury question, 8 527, p. 507 
Observing and warning driver of danger, 8 
488, pp. 100-107 
Opportunity to act, § 486, p. 92 
Parent riding with child, § 48.'!, p. 92 
Platform, riding on, § 490, p. 114 
Protesting nog igence or unlawful act of 
driver, § 489, pp. 107-113 
Jury question, § 527, p. 559 
Proximate cause of injury, 

Evidence, § 520, p. 389 
Protest, § 489, p. 110 
Reckless driver, riding with, 8 492 
Reliance on care of others, 8 487, pp. 97-100 
Riding in dangerous or improper place or 
position, § 490, pp. 113-116 
Riding with reckless, inexperienced or in¬ 
toxicated driver, 8 492 
Running board, riding on, 8 490, p. 114 
Sleeping, § 488, p. 106 
Speed, protest, 8 489, p. 107 
Supervision over operation, 8 486, p. 94 
Taxicabs, 8 486, p. 89, n. 50 
Warning, § 488, pp. 100-107 
Jury question, § 527, p. 563 
Wife riding with husband, 8 486, p. 92 
Willful or wanton conduct, § 483, p. 94 
Withdrawal from vehicle when knowing of 
danger, 8 491 

Control of vehicle, 

Contributory negligence, 8 486, p. 93 
Evidence, 8 518, p. 355 
Liability for injuries, 8 444 

Culpable negligence, 8 404, pp. 1026, 1027 
Dangerous place or position, 

Contributory negligence, 8 490, pp. 113-116 
Jury question, 8 527, p. 558 
Negligence in permitting to occupy, 8 404, 
p. 1027 


Passengers—Continued 

Defects in vehicle resulting in injury to, evidence, 
8 518, p. 354 
Defined, 8 397 

Driver, liability to driver for injuries caused by 
negligence, 8 444 
Evidence, 

Assumption of risk, 8 518, p. 354 
Negligence in operation, 8 518, pp. 347-356 
Negligence of driver as chargeable to, 8 515 
Proximate cause of injury, § 520, p. 389 
Status of injured person, 8 517, p. 275 
Findings as to relationship, actions for injuries 
from operation, 8 558, p. 655, n. 96 
Gross negligence, injuries resulting from, 8 404, 
pp. 1026, 1027 

Contributory negligence, 8 486, p. 94 

Evidence, § 518, p. 350 

Speed of vehicle, 8 404, p. 1027 

Guest distinguished, 8 399(1), p. 983 ; 8 399(5), p. 

10C9, n. 61 
Husband and wife, 

Reliance on care of others, 8 487, p. 99, n. 
55 

Wife riding with husband, 

Contributory negligence, § 486, p. 92 
Lookout, § 48S, p. 102, n. 82 

Icy streets or highways, assumption of risk, 8 486, 
p 95 

Injuries from defects or obstructions in highways, 
generally, ante 

Instructions to jury in actions for injuries, 8 
543, pp. 624-627 
Intersections, 

Duty of warning driver of vehicle approach¬ 
ing, § 488, p. 105 

Liability for injury as result of failure to 
exercise due care, § 404, p. 1025 
Intoxicated driver. 

Contributory negligence in riding with, 8 492 
Evidence, § 516, p. 250 
Negligence, evidence, § 518, p. 355 

Joint adventure, 

Contributory negligence, § 483, p. 90 
Liability for injury to third person under 
doctrine, § 444 

Jury questions, § 526, pp. 480, 483, 488, 522 
Assumption of risk, 8 527, p. 557 
Contributory negligence, § 522, p. 413; 8 527, 
pp. 555, 503, 587; 8 528, p. 595 
Proximate cause of injury to, 8 522, p. 402 

Knowledge of danger, 

Assumption of risk, § 486, p. 95 
Contributory negligence, 8 486, p. 92 
Careless or reckless driver, 8 492 
Failure to leave vehicle, 8 491 
Protest, § 489, p. 109 

Last clear chance, jury question, § 528, p. 595 
Law governing actions for Injuries by, § 259, n. 
71 

Leaving scene of accident, criminal liability, 8 675 
Liability for negligent operation of vehicle, 8 
444 

License to operate vehicle, liability for injuries 
for operating without, 8 164 
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Passengers—Continued 
Lookout, 

Contributory negligence, § 488, p. 101 « 

Jury question, § 527, p. 503 
Liability for injuries caused by failure t< 
maintain, g 404, p. 1025 
Owner riding as passenger, § 488, p. 107 
Observing and warning driver of danger, g 488, 
pp. 100-107 

Own safety, care required, g 480, p. 87 
Parking lots, duty of warning driver entering 
street from, g 488, p. 105 

Position of vehicle on highway, liability for in¬ 
juries, g 404, p. 1025 

Presumptions, actions for injuries to, g 511(3), p. 
201 

Proximate cause of injury, 

Circumstances considered, g 404, p. 1025 
Contributory negligence, § 480, p. 88 
Jury question, g 522, p. 413 
Lookout, g 488, p. 103 
Protest, g 489, p. 110 
Jury question, § 522, pp. 402, 413 
Public service vehicles, generally, post 
Reckless acts resulting in injury to, evidence, I 
518, p. 350 
Reckless driving, 

Danger to as constituting offense, g G13 
Duty of warning driver, § 488, p. 105 
Relationship, 

Evidence in actions for injuries, g 510, p. 263 
Pleading in action for injuries, g 505, p. 
171 

Res ipsa loquitur, doctrine as applicable in action 
for injuries to, g 511(3), p. 204 
School bus discharging or receiving, care required 
to avoid injuring, g 390, p. 971 
Sleep, 

Driver, 

Assumption of risk of injury, g 487, p. 
100 

Injury as result of driver falling asleep, 
evidence, § 518, p. 355 

Passenger, contributory negligence, g 488, p. 
106 • 

Speed, § 404, p. 1027 

Contributory negligence, g 480, p. 90; g 489. 

p. 107; g 527, p. 558 
Culpable negligence, g 404, p. 1027 
Degree of care, g 480, p. 90 
Duty of warning driver, g 488, p. 105 
Evidence, g 516, p. 271; g 518, p. 355 
Jury question in action for injuries to, g 520, 
p. 431, n. 61 

Knowledge of, evidence in actions for In¬ 
juries, g 516, p. 271 
Protest, g 489, p. 107 

Evidence, g 516, p. 271 
Street cars, generally, post 
Towing car, liability for negligence of operators, 
g 444 

Wanton acts resulting In injury to, evidence, § 
518, p. 350 

Willful or wanton conduct, 

Contributory negligence, g 486, p. 94 
Evidence, g 518, p. 350 


Passing and overtaking, gg 321-328, p. 743-767 
Animals, 

Care required, g 411 
Frightening animals, g 416 
Anticipating change of course, following vehicle, 
g 323, p. 749 
Approaching vehicles, 

("arc required in passing, g 326, p. 757 
Negligence in collision with or endangering, 
evidence, g 518, p. 339 

Arm signal, overtaking motorist as required to 
take notice of, g 323, p. 747, n. 45 
Assumption overtaken vehicle will comply with 
law, g 326, p. 756 

Backing, evidence of negligence, g 518, p. 336 
Bicycles, 

Contributory negligence, § 464, p. 21 
Negligence, jury question, g 526, p. 478, n. 24 
Warning, g 380 

Blinding lights, following driver confronted with 
required to stop, g 323, p. 749, n. 54 
Busses, care required in operation of vehicle, g 
392, p. 901 

Care required in general, g 321 
Following vehicle, § 323, pp. 746-752 
Leading vehicle, § 322, p. 740 
Overtaking vehicle, § 320, pp. 754-705 
Clear view ahead, overtaking vehicle, g 320, p. 755 
Clearance between vehicles, § 326, p. 704 
Contributory negligence, § 328 
Bicyclist, § 464, p. 21 
Following driver, g 323, p. 748 
Forward vehicles shifting line of travel, g 
322, p. 745 

Horseback riders, g 460 
Horse-drawn vehicles, § 405 
Jury question, g 522, p. 412; § 527, p. 530 
Motorcycles, jury question, § 527, p. 508 
Overtaken vehicle, g 325 
Proximate cause of injury, g 520, p. 390 
Control of vehicle, following driver, g 323, p. 747 
Crossings or intersections, ante 
Crowding by overtaken vehicle, g 325 
Curves, § 320, p. 758 

Proximate cause of injury, jury question, g 
522, p. 410 

Distance ahead after passing before turning In, 
g 320, p. 764 

Distance between vehicles, g 323, p. 750 
Duties of overtaken vehicle, g 325 
Duties of overtaking vehicle, g 320, pp. 754-765 
Duties of vehicle ahead, g 322, pp. 743 -740 
Duties of vehicle behind, g 323, pp. 740-752 
Evidence, g 518, pp. 335, 337, 339; g 519, pp. 

300, 305; g 520, pp. 384, 390 
Extent of use of road, § 322, p. 745 
Forward vehicle, 

Duties of operator, g 322, pp. 743-746 
Evidence of negligence, g 518, p. 336 
Frightening animals on highways, g 416 
Governmental regulations, g 327 
Guests or occupants, 

Contributory negligence, jury question, g 527, 

p. 502 

Duty to warn driver, g 488, p. 104, n. 91 
Homicide, criminal liability, g 657, pp. 764, 765 
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Passing and overtaking—Continued 
Horn, 

Failure of leading driver to hear, § 322, p. 
744, n. 7 

Following driver as required to sound, § 323, 
p. 750 

Horse-dTawn vehicles, 

Contributory negligence, § ^(*»5 
Negligence, jury question, § 526, p. 480, n. 46 
Increase of speed by overtaken vehicle as negli¬ 
gence, g 325 

Instructions to jury in actions for injuries, § 540 
Intersections. Crossings and intersections, ante 
Jury question, g 526, pp. 448, 4-J9 
Keeping to right, leading vehicle, § 322, p. 746 
Last clear chance, § 326, p. 755, n. 31 
Jury questions, § 528, p. 503 
Law of road, assumption overtaking vehicle will 
observe, g 325 

Leading vehicle, duties of operator, § 322, p. 743 
Left hand turn, possibility of meeting vehicle 
making, § 326, p. 756 

Left side of vehicle, passing on, § 326, p. 761 
Lights, 

Assumption leading vehicle will observe law, 
§ 323, p. 750 

Contributory negligence, jury question, § 527, 
p. 537 

Evidence of negligence, § 518, pp. 337, 330 
Leading vehicle, § 322, p. 744 
Lookout, 

Evidence, § 518, pp. 337, 330 
Following vehicle, $ 323, p. 747 
Leading vehicle, § 322, p. 744 
Meeting other vehicle while attempting to 
pass, § 316 

Maintenance of position until clear of overtaken 
car, § 326, p. 704 

Meeting other vehicle while attempting to pass, 
care required, § 316 

Moving vehicles only as within statute relating 
to, § 327 

Narrow way, § 32G, p. 756 

Obscured vision, reduction of speed or stopping, 
g 323, p. 749 

Obstructed view, passing in case of, § 326, p. 758 
Offenses, violation of regulations, § 686 
Oncoming traffic, § 326, p. 763 
Opportunity to pass, overtaken vehicle as re¬ 
quired to afford, g 325 
Opposite direction, 

Liability for injuries to or from vehicle ap¬ 
proaching, | 328 

Fassing between vehicles proceeding in, § 
326, p. 757 

Overtaken vehicle, duties of, § 325 
Overtaking vehicle, duties of, g 320, pp. 754-765 
Parked vehicles, 

Contributory negligence, jury question, § 527, 
p. 552 

Lookout for, § 323, p. 747, n. 43 
Passengers Injured as result of failure to ex¬ 
ercise due care, g 404, p. 1025 
Pedestrians, 

Care required, g 387 
Liability for injuries to, g 328 


Passing and overtaking—Continued 
Pedestrians—Continued 

Stepping aside to allow vehicle to poaa, I 
469, p. 38 

Place of passing, g 326, p. 757 
Position on highway as affecting liability for 
injury resulting, § 326, p. 763 
Presumption, g 511(4), p. 213 
Proper side on which to pass, g 326, p. 761 
Proximate cause of injury, 

Evidence, g 519, pp. 360, 365 
Jury question, g 522, pp. 398, 402 
Public service vehicles, regulations as to, g 56 
Rear view mirror, use of by leading vehicle, g 
322, p. 744, n. 6 
Reasonable care, g 326, p. 755 
Reciprocal duties of drivers, g 321 
Reckless driving, g 326, p. 756, n. 36 
Reduction of speed, 

Following driver, g 323, p. 749 
Overtaken vehicle, § 325 

Reliance on compliance with law, following driver, 
§ 323, p. 749 
Right hand side of road, 

Leading vehicle, § 322, p. 746 
Overtaken vehicle, § 325 
Right of vehicle to pass, § 324 
Rules of road, § 326, p. 763 
School bus, 

Discharging or receiving passengers, care 
required, § 396, p. 971 
Offense, § 086 

Side on which to pass, § 326, p. 761 
Signals, post 

Space between vehicles, § 323, p 750 
Speed, post 

Standing vehicle, § 338, pp. 789 797 

Care required, § 305, n 61; § 338, p. 793 
Contributory negligence, jury question, g 527, 
p. 552 
Stopping, 

E\ idonoe, § 518, p. 336 
Leading vehicle, § 322, p. 745 
Obscured vision, § 323, p. 749 
Overtaken vehicle, g 325 
Street cars, post 

Sudden emergency, following driver confronted 
with, § 323, p. 749 

Sudden stops, leading vehicles, g 322, p. 745 
Superior right of leading vehicle, g 322, p. 744 
Three-lane highway, § 321; g 326, p. 764 
Time, signal or warning of intention, g 326, p. 
760 

Traffic regulations, compliance with, g 326, p. 755 
Tunnels, passing vehicle in, g 326, p. 758 
Turning hack to proper side of road after passing, 
g 320, p. 704 

Turning by forward vehicle, negligence, evidence, 
g 518, p. 336 

Turning out to allow approaching vehicle to pass, 
g 322, p. 745 

Turning to right, overtaken vehicle, g 325 
Underpass, passing vehicle in, g 326, p. 758 
Violation of regulations, offense, g 686 
Warning, 

Approaching danger, leading driver, g 322, p. 
746 
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Passing and overtaking—Continued 
Warning—Continued 

Intention to pass, 8 326, p. 760 
Wrong side of road, anticipation of attempt, § 
325 

Passive negligence, liability for Injuries resulting, § 
252, p. 616, n. 39 

Patrol system, injuries from defects or obstructions 
in highways, liability of state maintaining high¬ 
ways under, § 170 
Pavement, 

Defects or obstructions in highways, liability for 
injuries, § 179 

Intersections, right of way, f 362, p. 870 
Offenses, operating vehicle without protecting 
edge, g 655 
Payment, 

License fees and taxes, f 142, pp. 461-465 
Lien for repairs, discharge by, § 750 
Peddlers, license and registration, exemption of dis¬ 
abled and indigent persons, § 64 
Pedestrians, §§ 382-389, pp. 935-055 

Actual striking, liability as dependent on, g 383, 
p. 940 

Alleys, care required to avoid injuring, § 389, p. 
950, n. 53 

Anticipation of presence on highway, g 383, p. 
937 

Approaching traffic, § 389, p. 931 
Assumption, 

Approaching motorist will obey traffic regu¬ 
lations, § 470, p. 52 

Motorist will exercise care to avoid injuring, 
§ 408, p. 31 

Pedestrian will exercise care for own safety, 
§ 386 

Assumption of risk, crossing in front of ap¬ 
proaching vehicle, § 470, p. 53, n. 28 
Backing vehicle, 

Contributory negligence, jury question, § 527, 
p. 572 

Duty to use care to protect against Injury, § 
471, p. 62 
Lookout for, { 302 

Negligence causing injuxy, Jury question, § 
526, p. 469, n. 56 

Bathing beach used as highway, liability for in¬ 
jury on, g 383, p. 941 

Blind pedestrians at street intersections, negli¬ 
gence, jury question, g 526, p. 488, n. 1 
Blinding lights, care required of motorist con¬ 
fronted with, g 389, p. 954, n. 71 
Blinker light, care of motorist approaching, § 389, 
p. 955 

Burden of proof in actions for injuries to, g 511 
(2), p. 198 

Busy streets, care required to avoid injury, g 468, 
p. 30 

Care for own safety, contributory negligence, jury 
question, g 527, p. 581 

Care required to avoid injuring, g 383, p. 938 
Circumstantial evidence, negligence In operation 
of vehicle injuring, g 518, p. 310 
Collision forcing second car against, | 383, p. 940, 
n. 75 

Collision with car rather than pedestrian in 
emergency, | 257, p. 625, n. 89 


Pedestrians—Continued 

Comparative care as between pedestrian and mo¬ 
torist, g 385 

Conflict between state and local regulations gov¬ 
erning right of way, g 388, p. 945, n. 21 
Construction of term, g 384 
Continuing duty to look when crossing street or 
highway, g 471, p. 62 

Continuing duty to use care to avoid injury, § 468, 
p. 30 

Contributory negligence, gg 408-473, pp. 27-68 
Amount of care required, g 468, p. 30; ( 470, 
pp. 41, 46 

Approaching vehicle, 

Crossing in front of, g 470, p. 52 
Lookout for, g 469, p. 36 
Assumption motorist will exercise care to 
avoid injuring, g 468, p. 31 
Boarding or alighting from street car or other 
vehicle, §§ 477-482, pp. 72-79 
Care required on part of, g 468, p. 28 
Children, g 485, p. 83 

Compliance with governmental regulations, 8 
468, p. 31 

Continuing duty to use care to avoid injury, 
§ 468, p. 30 

Crossing private driveway, g 474 
Crossing street between intersections, § 470, p. 
46 

Crossing street or highway, § 470, pp. 39-60; 
§ 478 

Degree of care required, g 468, p. 30; g 470, 
p. 41 

Diagonally crossing street, g 470, p. 54 
Disabled persons, jury question, g 527, p. 
586 

Disregard of traffic signals, g 470, p. 57 
Emergencies, g 468, p. 32 
Evidence, § 515; § 520, pp. 369, 388, 391 
Failure to see or hear approaching vehicle, 
§ 471, p. 63 

Instructions to jury, g 542, p. 623 
Intoxication, § 484 

Jury question, g 522, p. 416, n. 47; | 
522, p. 417; g 527, pp. 573, 5S1, 586 

Jaywalking, 

Jury question, g 527, p. 577 
Presumption, g 512, p. 236, n. 5 

Jury question, g 522, p. 416, n. 47; g 522, p. 

417; § 527, pp. 570, 577, 581, 580 
Last clear chance, ante 
Lookout, ante 

Lying in street, jury question, g 527, p. 572 
Meeting vehicle, stepping aside, § 469, pu 
38 

Middle of road, walking in, g 469, p. 34 
Obstructed view, crossing street or highway, 
g 470, p. 55 

Overtaking vehicle, stepping aside, 8 469, p. 

* 38 

Persons working about motor vehicles, f 468, 
p. 29 

Police officers, while performing duties In 
street, g 475 

Presumption, g 512, pp. 237, 240 
Private premises, | 468, p. 32 
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Pedestrians—Continued 

Contributory negligence—Continued 
Proximate cause, 8 468, p. 29 

Evidence, 8 520, pp. 388, 390, 391 
Jury question, 8 522, pp. 413, 416 
Hear lookout, contributory negligence, 8 469, 
p. 36 

Reciprocal rights and duties, 8 468, p. 28 
Regulations prohibiting crossing street be¬ 
tween intersections, violations, 8 470, p. 
45 

Reliance on care of motorist, 8 468, p. 31 
Boarding or alighting from street car 
or other vehicle, 8 *482 
Crossing street or highway, 8 470, pp. 42, 
51; 8 471, p. 61 
Infants, 8 485, p. 85 
Sidewalks, 8 473 

Standing or sitting in street or highway, 
8 472, p. 66 

Traffic signals, crossing on, 8 470, p. 
59 

Walking along highway, 8 469, p. 35 
Sidewalks, § 473 

Standing or sitting in highway, 8 472, pp. 
04-07 

Boarding or alighting from street car 
or other vehicle, § 4S1 

Standing vehicles, crossing street or highway 
behind, § 470, p. 48 
Stopping, § 471, pp. 60-64 
Stopping In roadway to allow passage of ve¬ 
hicle, $ 470, p. 42 

Traffic officers while performing duties in 
street, § 475 

Traffic signals, obedience to, § 470, pp. 57, 
58 

Volunteer traffic director standing in high¬ 
way, § 475 

Waiting in street for street car or other ve¬ 
hicle, 8 479 

Walking along street or highway, 8 469, pp. 
33-39 

Control of vehicle, negligence of operator injur¬ 
ing, evidence, 8 518, p. 314 
Crossings or intersections, ante 
Crosswalks, liability for injury when struck by 
automobile, 8 234, p. 593, n. 20 
Curl), stopping, looking and listening before cross¬ 
ing street, 8 471, p. 61 

Deaf pedestrian crossing street, jury question, § 
526, p. 488, n. 1 
Defined, 8 382 

Degree of care to avoid Injuring, crossings or 
intersections, 8 389, p. 952 
Deviation from crosswalk while crossing street, 
8 470, p. 49 

Diagonally crossing street, 8 470, p. 54 

Passenger alighting from street car, § 478 
Direction shown by impact of vehicle, evidence, 
8 516, p. 259 

Disabled vehicle, standing in highway to warn 
travelers of presence, 8 472, p. 64 
Divided highways, walking on left side of road, 
regulations requiring, 8 469, p. 38 


Pedestrians—Continued 
Emergency, 

Collision with car rather than pedestrian, f 
257, p. 625, n. 89 
Contributory negligence, 

Crossing street or highway, 8 470, p. 47 
Jury question, 8 527. p. 582 
Instructions to jury, 8 535 
Equal rights on highway of pedestrians and mo¬ 
torist, 8 389, p. 950 

Evidence as to negligence in operation of vehicle 
injuring, § 518, p. 308 

Excessive speed of approaching automobiles, fail¬ 
ure to see as negligence, 8 471, p. 64 
Falling articles injuring, jury question, 8 526, p. 
502, n. 82 

Filling stations, care required to avoid injury 
to pedestrians using udjaeent sidewalks, 8 
777 

Fog, 

Crossing highway, negligence, 8 470, p. 56 
Right of way at intersections, 8 388, p. 946, 
n. 22 

Forcing into position of danger, proximate cause 
of injury when struck by other automobile, 
§ 255 

General duties of operator as to, 8 383, pp. 936- 
941 

Governmental regulations, crossing streets be¬ 
tween intersections, § 470, p. 45 
Green light, care required of motorist proceeding 
on, § 388, p. 919 

Habits while on or approaching highway or in¬ 
tersection, admissibility of evidence, § 515 
Icy sidewalks, right to travel on streets in case 
of, § 469, p. 33 

Instructions to jury in actions for injuries to, 8 
542, pp. 619-624 

Intersections. Crossings and intersections, ante 
Intoxicating liquor, ante 

Jury question, § 526, p. 425, n. 14, 10; § 526, p. 
464 

Last clear chance, ante 
Law of road, § 4ti8, p. 28, n. 1; § 469, p. 37 
Left hand side of road, ante 
Listening before crossing street or highway, 8 
471, pp. 00-64 

Local regulations governing right of way, con¬ 
flict with state regulations, § 388, p. 945, 
n. 21 

Location as respects care required to avoid in¬ 
juring, g 389, pp. 950“955 
Lookout, ante 

Lying in street, contributory negligence, jury 
question, 8 527, p. 572 
Meeting, care required, §§ 305, 387 
Stepping aside, 8 469, p. 38 
Middle of road, 

Contributory negligence in walking in, 8 469, 
p. 34 

Negligence os result of stopping in, 8 470, p. 
42 

Nighttime, walking along highway, contributory 
negligence, jury question, 8 527, p. 574 
Notice of right to be on highway, operator as 
charged with, 8 383, p. 937 
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Pedestrians—Continued 
Obstructed view, 

Care required, § 388, p. 948, n. 34 
Contributory negligence in crossing street, 
jury question, § 527, p. 579 
Crossing street or highway, § 470, p. 55 
Obstructions on sidewalk causing use of street, 

§ 234, p. 596 

Offenses, failure to give warning on approaching, 

§ 050 

Overtaking vehicles, stepping aside, § 469, p. 38 
Parked vehicle, 

Stepping into path of approaching automo¬ 
bile from between, negligence, § 470, 
p. 56 

Sudden appearance from behind, § 386, n. 
5 

Parking resulting in collision injuring, § 337, p. 
787 

Passing and overtaking. 

Care required, § 387 
Liability for resulting injury, $ 328 
Position on highway, § 389, pp. 950-955 
Evidence, § 516, p. 259 

Predominating right of way in vehicle, § 388, p. 

944, n. 18 
Presumptions, 

Actions for Injuries, § 511(3), p. 201 
Exercise of care for owu safety, § 386 
Private driveways, 

Contributory negligence of pedestrian injured 
on, jury question, § 527, p. 572 
Bight of way on sidewalk crossing, § 474 
Private premises, 

Care required toward, § 349, p. 819 
Contributory negligence, § 468, p. 32 
Jury question, § 527, p. 572 
Bight of way on sidewalk crossing private 
driveway, § 474 

Bights ns between pedestrian and motorist, 
8 389, p. 950, n. 52 

Private road, rights as between pedestrian and 
motorist, 8 389, p. 950, n. 52 
Projections from vehicle causing injuries, 8 472, 
p. 67 

Jury question, § 526, p. 502, n. 81 
Proximate cause of injury, 8 234, p. 595; 8 383, 
p. 940 

Jury question, 8 522, pp. 398, 403 
Public crossings, right of way, § 470, p. 48 
Public service vehicles, bond or security as cov¬ 
ering injuries to, 8 H5» p. 416 
Bain obscuring view, crossing highway, negli¬ 
gence, § 470, p. 56 

Reciprocal rights and duties, 8 383, p. 937; 8 468, 

p. 28 

Instructions to jury, 8 542, p. 623 
Recklessness, crossing at intersections and pub¬ 
lic crossings, 8 470, p. 47 

Reduction of speed when seeing on highway, § 
292 

Regulations, 8 35 

Compliance with, 8 468, p. 31 
Relative rights and duties, 8 383, p. 037 
Instructions to jury, 8 542, p. 620 
Reliance on care of, § 386 


Pedestrians—Continued 

Reliance on care of motorist. Contributory neg¬ 
ligence, ante, this head 
Bight hand side of road, post 
Right of way, 8 388, pp. 944-950 

Assumption approaching motorist will yield, 

§ 470, p. 52 

Assumption pedestrian will yield, 8 386, n. 99 
Contributory negligence on failing to yield, 
Evidence, 8 320, p. 388 
Jury question, § 522, p. 416; 8 527, p. 581 
Crossing street between intersections, 8 470, p. 
45 

Crossing street or highway, 8 470, p. 42; 8 
478 

Evidence, § 518, p. 314; § 520, p. 388 
Instructions to jury, § 512, p. 624 
Jury question, § 522, p. 416; 8 526, p. 471; 
§ 527, p. 581 

Public crossings, § 470, p. 48 
Sidewalk crossing private driveway, 8 474 
Vehicle and pedestrian, § 388, pp. 914-&50 
Roadway, right to walk in, 8 469, p. 33 
Running down as evidence of negligence, 8 383, p. 
939, n. 62 

Running over pedestrians previously struck by 
other vehicle, § 254, n. 62 

Rural communities, anticipating presence on 
highway, 8 383, p. 938 
Safety zone, § 389, p. 951 

Evidence as to standing In when struck by 
vehicle, § 516, p. 259 
Shoulder of highway. 

Contributory negligence, jury question, 8 527, 
p. 572 

Necessity of walking on, § 469, p. 34 
Walking on left side of road, 8 469, p. 38 
Sidewalks, care to avoid injuring pedestrians on, 
8 389, p. 955 
Sidewalks, post 
Signals, § 288, pp. 675, 676 

Evidence in actions for injuries, 8 518, p. 
314 

Jury question, § 526, p. 466 
Sitting in highway. Standing or sitting in high¬ 
way, post, this head 

Slowing down when approaching or passing, 8 
292 

Assumption approaching motorist will obey 
regulations, 8 470, p. 52 

Smoke obscuring view, crossing highway, 8 470, 
p. 56 

Snow covered sidewalks, right to walk on streets, 
8 469, p. 33 

Snow obscuring view, crossing highway, 8 470, 
p. 56 

Special duties of operator, fi 384 
Speed, 

Assumption approaching motorist will obey 
regulations, 8 470, p. 52 
Evidence of, negligence of operator injuring, 
8 518, p. 314 

Failure to see automobile approaching at ex¬ 
cessive speed, 8 471, p. 64 
Vehicles approaching, § 388, p. 948, n. 34 
Jury question, 8 526, p. 431 
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Pedestrians—Continued 

Standing or sitting in highway, 

Contributory negligence, § 472, pp. 64-67 
Jury question, § 527, p. 572 
Waiting for street car, § 479 
Instructions to jury to, § 544 
Negligence causing injury to, jury question, 
S 526, p. 472 
Standing vehicles, 

Care as to persons about, § 384 
Crossing street or highway behind, negli¬ 
gence, $ 470, p. 48 

Statutory provisions, walking along highway, § 
469, p. 33 

Left side of highway, walking on, § 469, 
p. 38 

Stepping aside to allow motor vehicle to pass, § 
469, p. 38 
Stopping, 

Crossing street or highway, g 470, p. 42 
Duty to stop before crossing street or high¬ 
way, § 471, pp. 60-64 

Evidence of, negligence of operator injuring, 
§ 518, p. 316 

Street cars, stepping in path of approaching 
automobile from behind, negligence, § 470, 
p. 56 

Sudden appearance, § 386 

Instructions to jury, § 542, p. 623 
Towing vehicles, 

Attempting to pass between towing and towed 
vehicle, g 470, p. 43 
Care required as to, § 339 
Negligence resulting in injury to, jury ques¬ 
tion, § 526, p. 463 

Traffic lights or signals, § 388, p. 948 

Assumption pedestrian will observe, g 386, n. 
99 

Compliance with or violation of, g 470, pp. 
56, 57; § 518, p. 314 
Contributory negligence, jury question, § 
527, p. 578 

Jury question, § 526, p. 469; § 527, p. 
278 

Obedience of vehicle approaching, g 389, p. 
955 

Relieving operator from duty of exer¬ 
cising care, g 383, p. 939, n. 02 
Right of way as affected, § 388, p. 948 
Turning into crossing, care required of vehicle 
turning, g 389, p. 954 

Turning vehicle on running into, § 303, p. 730 
Unavoidable accident, g 383, p. 940, n. 08 
Unexpected movements, accident due to, § 38G 
Violation of special regulations governing, § 384 
Walking in highway, construction of term, § 
384 

Walking on or along street or highway, 

Contributory negligence, § 469, pp. 33-39 
Evidence, g 520, p. 372 
Jury question, § 526, p. 466; g 527, p. 
573 

Warning, 

Approach of vehicles, g 389, p. 951 
Jury question, g 526, p. 471 
Willful or wanton negl gence as to pedestrian 
crossing street, g 258, p. 631, n. 29 


Pedestrians—Continued 

Wrong side of road, post 

Yielding right of way to, instructions to jury, | 
542, p. 624 

Penalties. Fines, penalties and forfeitures, general¬ 
ly, ante 

Peril, rescue of person imperiled as result of oper¬ 
ation of vehicle, contributory negligence, g 457 
Permission. Consent, generally, ante 
Permissive guests, care required to avoid injuring, 
g 400 

Permissive use, prima facie case of agency as re¬ 
spects liability for injuries from operation of 
vehicle, § 517, p. 284 
Permits, 

Dealers, § 40, p. 163 

Filling stations, § 776, pp. 931-939 

Jitney busses, ante 

License and registration, generally, ante 
Public service vehicles, post 
Renting or hiring of vehicles, g 760 
Permittees, care required as to permittees of one 
other than owner, § 399(2), pp. 985-991 
Personal judgment, nonresident defendant served with 
process by service on state official, g 502, p. 153, 
n. 20 

Personal property, classification as, § 9 
Personal property taxes, license or certificate of regis¬ 
tration, payment as condition to issuance, g 109 
Personal representatives, constructive service of proc¬ 
ess on, deceased nonresident, § 502, p. 159 
Petition. Declaration, petition or complaint, general¬ 
ly, ante 

Photographs as evidence, 

Damaged vehicles, evidence in actions for in¬ 
juries from operation, § 516, p. 253, n. 73 
Scene of accident or collision, § 516, p. 263 
Physical capacity, contributory negligence of passen¬ 
ger riding with physically incapacitated driver, 
jury question, § 227, p. 5S8 
Physical condition, 

Evidence on question of contributory negligence, 
§ 516, p. 249 

Scene of ardent or collision, admissibility of 
evidence as to, § 516, p. 200 
Physical disabilities. Disabled person, ante 
Physical facts, speed, consideration in determining, 
§ 516, p. 270 

Physicians and surgeons, 

Assistance to injured person as including duty 
to procure, criminal liability, § 674, p. 821 
Care required in operating vehicle, § 371 
Death or personal injury actions, testimony of 
attending physician, § 516, p. 255 
Family purpose doctrine applicable to cars used 
in making professional calls, g 433, p. 1069 
Guests in vehicle operated by, § 399(1), p. 978, n. 
22 

Speed regulations, exemption, § 643 
Taking injured person to, defenses in prosecution 
for failure to comply with law, g 676 
Pickup cab, distinguished from automobile truck, g 4, 
n. 63 

Pickup defined, g 8, p. 118 

Pickup service, public service vehicles, municipal li¬ 
cense tax, § 81, p. 262, n. 31 
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Piers In streets, liability for Injury to vehicle or oc¬ 
cupants as result of maintenance, § 184 
Pillars, injury to vehicle or occupants as result of 
maintenance, g 184 
Place, 

Accident, evidence? actions for injuries from oper¬ 
ation, § 517, p. 274 

Crossings or intersections, speed limit, § 357, p. 
840 

Driving while intoxicated, place of operating ve¬ 
hicle, $ 029 

Allegations as to place, 5 023, p. 725 
Employment, servant using vehicle for purpose 
of going to and from, liability of owner for 
injuries resulting, g 437, p. 1102 
Lookout, crossings or Intersections, § 353, p. 
839 

Notice of injury as required to set forth, § 215 
Parking vehicle, g 330, pp. 770-774 
Passing vehicle proceeding in same direction, § 
326, p. 757 

Reckless driving, allegations as to as essential in 
prosecution for, § 617, p. 708 
Repairmen, redelivery of vehicle to owner, § 734 
Speed violation, 

Allegations in prosecution for violation of 
law, § 646 

Burden of proof, § 647, p. 751 

Stopping, intersections, § 359, p. 852 
Stopping and leaving vehicle unattended, § 330, pp. 
770-774 

Plaintiffs, actions for injuries from operation, § 500, 
p. 143 

Planking bridges, vehicle of great weight passing 
over, § 183 

Plates. License plates, generally, ante 
Platform, passenger or guest riding on, contributory 
negligence, § 490, p. 114 

Plats, scene of accident or collision, evidence in ac¬ 
tions for injuries, § 516, p. 263 
Playgrounds, 

Municipal vehicles used in building, liability for 
negligence in operation, § 441, p. 1113, n. 
15 

Parking vehicle on, liability for injuries to chil¬ 
dren playing on, g 401, n. 80 
School grounds used as, care required in opera¬ 
tion of vehicle on, § 349, p. 823 

Play streets, prohibiting use of by vehicles, § 31, n. 
61 

Playing in streets, 

Care required to avoid injuring, § 396, p. 966, n. 
37 

Contributory negligence, § 485, p. 85 
Jury question, g 527, p. 589 
Evidence of negligence of operator of vehicle, § 
518, p. 318 

Plea or answer, 

Injuries from defects or obstructions in high¬ 
ways, actions for, § 221 
Injuries from operation, actions for, g 506 
Law governing, § 496 

Pleading, 

Complaint. Declaration, petition or complaint, 
generally, ante 


Pleading—Continued 

Contributory negligence, Instructions conforming 
to in actions for injuries from operation, f 
533 

Declaration, petition or complaint, generally, ante 
Garage keepers, actions for loss or damage to 
stored vehicles, § 727, p. 872 
Indictment, information or complaint, generally, 
ante 

Injuries by vehicle other than motor vehicle, ac¬ 
tions for, g 567 

Injuries from defects or obstructions in high¬ 
ways, actions for, g§ 219-222, pp. 559- 
564; § 237 

Instructions, applicability to pleadings, g 556, 
p. 647 

Instructions based on pleading, g 228, p. 

591 

Injuries from operation, actions for, gg 503-508, 
pp. 167-192 

Evidence admissible under, g 508, p. 187 
Foreign law, g 259 

Verdict or findings responsive to, g 558, p. 
654 

Injury by animals, actions for, § 565, p. 673 
Lien against vehicle, proceedings to foreclose, g 
758 

Manufacturers or dealers, action against for in¬ 
juries caused by defective construction, § 
167 

Petition. Declaration, petition or complaint, gen¬ 
erally, ante 

Public service commission, post 
Race tracks or speedways, actions for injuries, g 
585 

Renting or hiring of vehicles, actions for injuries 
to third persons, g 769 
Repairmen, 

Actions against for loss of or damage to ve¬ 
hicle. g 739, p. 883 

Actions to recover for services, g 738 
Storage of vehicles, actions for loss or dam¬ 
age to vehicle, § 727, p. 872 

Ple^-^re vehicles, 

Family purpose doctrine as limited to, g 433, p. 
1069 

License fees and taxes, classification, g 140, p. 
457 

Pleasure trip, servant or agent, negligence in oper¬ 
ation of vehicle during as within scope of em¬ 
ployment, g 452, n. 6 

Pledges, garage keepers, stored vehicle, g 724 
Pneumonia, defect in highway resulting in because of 
spending night in car, damages as recoverable 
for, g 233, n. 15 

Poles, erection near traveled part of highway, lia¬ 
bility for injuries to vehicle or occupant caused 
by, g 207 
Police cars, 

Care required in operation, g 375 
Evidence of negligence, g 518, p. 344 
Fire call, exemption from traffic regulations when 
answering, g 372, n. 38 

Guests, assumption of risk for injuries, | 486, 
p.95 
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Police cars—Continued 
Intersections, 

Assumption as to approaching at reasonable 
speed, | 301, p. 861, n. 9 
Contributory negligence in collision with, jury 
question, f 527, p. 549 

Jury questions, negligence in collision with, § 526, 
pp. 481, 503 

License and registration, exemption of vehicles, 
§ 65 

Municipal liability for negligence in operation, 
§ 441, p. 1119 

Offenses, exemptions, § 590 
Personal liability for injuries caused by or pur¬ 
suing speed motorist, $ 426, n. 58 
Public service vehicles, exemption from regula¬ 
tions, | 44, p. 190 

Speed regulations, exemption from, § 29, p. 149 
Towing of wrecked automobiles, § 717 
Traffic regulations, exemption from, § 29, p. 149; 
§374 

Police commissioners, 

Bus terminals, power to regulate, § 40, p. 223 
Public service vehicles, regulations, § 45, p. 104, 
n. 32 

Police courts, driving while intoxicated, jurisdiction 
of prosecution for, § 631 
Police justices, criminal jurisdiction, § 592 
Police power, 

Chauffeurs and drivers, g 146 
Pilling stations, §§ 716, 770 
Garages, § 716 

License and registration, ,§§ 60, 137 
Lights, § 26 

Parking, § 28, pp. 136-140 
Parking meters, g 28, p. 141 
Public service vehicles, g 44, p. 188; § 45, p. 193n 
Certificate of public convenience and neces¬ 
sity, § 82, p. 264 
Reckless driving, § 009, p. 699 
Regulation and control, generally, post 
Sale of vehicle, § 40, p. 161 
Speed, § 29, pp. 146, 149 

Stopping and rendering assistance after acci¬ 
dent, § 674, p. 816 
Policemen, 

Contributory negligence, § 475 
Jury question, § 527, p. 584 
Running board, negligence in riding on while 
directing operations, § 490, p. 115 
Jitneys, regulation requiring free transportation, 
§ 56 

Joint and several liability of city and policeman 
for injuries as result of negligence, § 427, p. 
1049 

Jury question, negligence causing injury to, § 526, 
p. 475 

Municipal liability for failure to prevent injuries 
to motorist from acts of third persons, § 564 
Regulation and control of operation, § 14, p. 127 
Speed, exemptions, § 643 

Storage of vehicles, liability for charges on ve¬ 
hicle placed in storage by, § 725 
Wrecker service, liability of owner for service 
ordered by, § 728 

Poor farm, negligence in operation of city truck in 
connection with, | 441, p. 1113, n. 14 
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Position on highway, 

Consideration in determining reasonableness, | 
291 

Contributory negligence, | 281, p. 658 
Animals, § 467 
Bicyclist, 4 464, p. 21 
Horse-drawn vehicles, § 527, p. 569 
Jury question, § 527, pp. 527, 535, 569, 595 
Last clear chance, § 528, p. 595 
Meeting other vehicles, § 527, p. 540 
Crossings or intersections, 

Care required as affected, § 356 
Consideration in determining negligence, I 
363, p. 896 

Liability, § 350, p. 827 

Evidence, actions for injuries from operation, § 
516, p. 258 

Horse-drawn vehicles, contributory negligence, 
jury question, § 527, p. 569 
Instructions to jury, actions for injuries from op¬ 
eration, § 532 

Last clear chance doctrine, jury question, § 528, 
p. 595 

Left turn, § 367, p. 911 

Liability for injuries, ,§§ 274-283, pp. 652-661 

Meeting other vehicle, § 306 

Contributory negligence as, jury question, § 
527, p. 540 

Liability for injury, § 310 
Passengers, liability for injuries as affected by 
position of vehicle, § 404, p. 1025 
Passing and overtaking, liability for resulting in¬ 
jury, § 326, p. 763 

Pedestrians, care required, § 389, pp. 950-955 
Precautions in making change of, § 303, p. 719 
Right turn, § 367, p. 907 
Standing or parked vehicles, § 333 
Turning, § 303, p. 716 
Possession, 

Burden of proof, actions for injuries from opera¬ 
tion, § 511(5), p. 225 

Certificate of title, holder as entitled to, | 42, p. 
179, n. 25 

Family purpose doctrine as dependent on, § 433, 
p. 1070 

License and registration, lack of registration as 
affecting right, § 134, p. 442 
Liens, generally, ante 

Presumption of ownership based on, § 511(5), p. 

216 

Transfer of vehicle, noncompliance with statutory 
requirements as affecting right, § 41, p. 171 
Post road, mail motor vehicles operating over, § 21 
Posted limits, speed, § 290, p. 683, n. 24 
Posting, tariff or schedule of rates of public service 
vehicles, § 54, p. 231 

Preliminary injunction, public service vehicles, opera¬ 
tion without permit or certificate, § 95, p. 353 
Premiums, filling stations, statutory provisions, § 770, 
n. 18 

Preponderance of evidence, 

Animals, actions for injuries by, § 565, p. 675 
Cause of action for Injuries from operation or 
defense, f 517, p. 273 
Contributory negligence, f 520, p. 367 
Crossing vehicles, § 518, p. 327 
Damages from operation of vehicle, § 517, p. 296 
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Meeting —Continued 
Lights—Continued 
Failure to dim as, 

Negligence, § 318, n. 15 
Evidence, § 518, p. 326 
Jury question, § 526, p. 454 
Proximate cause of injury, § 320, p. 740, 
n. 65 

Slowing down when confronted with blinding 
lights, | 308 
Lookout, § 305 

Contributory negligence, § 527, p. 541 
Evidence, § 518, p. 326 
Failing to maintain, § 318, n. 15 
Passing vehicle traveling in same direction, 
S 316 

Motorcycles, contributory negligence, jury ques¬ 
tion, § 527, p. 508 

Narrow road, care required, § 315 
Nighttime, speed, § 308 

Obstacles preventing turning to right, excuse for 
failure to turn, § 319 

Obstruction in highway, keeping to right, § 310 
Passengers, 

Duty to observe and warn driver of approach¬ 
ing vehicles, § 488, p, 101 
Injured as result of failure to exercise due 
care, § 404, p. 1025 

Passing and overtaking in face of approaching 
car, ,§ 320, p. 757; gg 316, 328 
Pedestrians, 

Care required, §§ 305, 387 
Contributory negligence when crossing in 
front of approaching vehicles, § 470, p. 52 
Stepping aside, § 461), p. 38 
Position on highway, §g 300, 310 

Contributory negligence, jury question, § 527, 
p. 540 

Proximate cause of injury, § 320, p. 740 
Jury question, g 522, pp. 398, 402 
Reciprocal rights and duties, § 305 
Reduction of speed, duty as to, § 308 
Reliance on care of approaching vehicle, § 317, 
pp. 732-736 

Right hand side of road, 

Assumption that approaching vehicle will re¬ 
main on, g 317, p. 733 
Contributory negligence, § 320, p. 742 
Keeping "to, g 306 
Right of way, 

Cure required of motorist having, § 305 
Failing to yield, g 318, n. 15 
Violation of statute as proximate cause of 
injuries, g 320, p. 740, n. 65 

Ruts, 

Vehicles approaching in same rut, § 314 
Wheels caught in, excuse for not turning to 
right, § 319 
Signals, post 

Single trail in roadway, yielding half of way, 
g 313 

Skidding, g 308 

Excuse for failure to turn to right, g 319 
Slowing down, g 308; g 317, p. 736 

Contributory negligence, jury question, g 527, 
p. 541 


Meeting—Continued 

Slowing down—Continued 

Failure to slow down as proximate cause of 
injury, g 320, p. 740, n. 65 
Speed, § 308; § 318, n. 17, 18 

Contributory negligence, § 320, p. 741, n. 71 
Jury question, § 527, pp. 531, 541 
Evidence, g 518, p. 326 
Stopping, § 308; § 317, p. 736 

Failure to stop as proximate cause of injury, 
§ 320, p. 740, n. 65 

Street cars, contributory negligence of passenger 
alighting in front of approaching vehicles, 
§ 478 

Sudden emergency, liability for acts in, § 319 
Three lane highway, keeping to right, g 306, n. 
82 

Traveled portion of way, 

Keeping to right of center, § 310 
Vehicle outside of, § 311 
Turning to left, g 317, p. 736; § 318 
Unavoidable loss of control of vehicle, § 308 
Vision affected by lights of approaching vehicles, 
warning signal, § 288, p. 675 
Warning signal, failure to give, g 318 
Wrong side of road, 

Anticipation that nppiouchiug vehicle will 
proceed on, § 317, p 733 
Assumption of risk, § 320, p. 741, n. 73 
Yielding more than half of road, § 307 
Yielding one half of way, contributory negli¬ 
gence, g 320, p. 742 

Zigzagging vehicles, driving to left to avoid acci¬ 
dent, § 310 
Mental incompetents, 

Owner entrusting automobile to, liability for in¬ 
juries resulting, § 431, p. 1062 
Rules of the road, excuse for noncompliance, § 
273 

Metal-tiicd vehicles, offenses, failure to protect pave¬ 
ment, g 655 
Meters, 

Parking meters, generally, post 
Taxicabs, power to require, § 54, p. 231 
Middle of block, street cars, negligence of person 
alighting from, § 480 
Middle of road, 

Pedestrian stopping in, contributory negligence, 
g 470, p. 42 

Pedestrians walking in, contributory negligence, 
§ 469, p. 34 

Right to drive in, § 276, p. 653 
Mileage guide, public service vehicles, rates based on, 
g 54, p. 231, n. 88 

Mileage tax, vehicles operated for compensation, g 
140, p. 458 

Military equipment, size of vehicles, regulation as 
applying to, § 32, n. 98 

Military reservations, public service vehicles, certifi¬ 
cate to operate on, § 86, p. 284 
Minimum rates, public service vehicles, § 54, p. 232 
Ministers, negligence of driver of automobile pur¬ 
chased by congregation for use of, g 451, p. 1149, 
n. 48 

Minors. Infants, generally, ante 
Misadventure, 

Death resulting, criminal liability, g 662 
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Mlsad ventii re—Con tinued 

Homicide, instructions to jury on, | 668, p. 808 
Misdemeanors, 

Consent, taking and using vehicle without, § 
691, p. 837 

Driving while intoxicated, § G25, p. 716 
Owner occupying but not driving vehicle, liability 
as principal, g 590 
Speeding, g G41, p. 745 

Persons liable as principal, § 043 
Statutory provisions, violation of, § 588 
Misdelivery, stored vehicles by garage, § 726, p. 870 
Misjoinder of parties, action on public service vehicle 
bond or security, g 118, p. 427, n. 97 
Misleading actions, intersection, § 350, p. 829 
Misleading instructions, 

Actions for injuries by animals, g 5G5, p. G76 
Actions for injuries from operation, § 530, p. 51)8 
Child, § 511 

Contributoiy negligence, § 533 
Crossing vehicles, § 548, p. G31 
Disabled persons, § 541 
Following vehicles, g 549 
Guests, § 543, p. G25 

Last clear chance doctrine, § 534, p. G05 
Meeting vehicles, § 547 
Negligence, g 532 
Occupant of vehicle, g 513, p. 025 
Overtaking or passing, § 549 
Passengers, § 543, p. 625 
Pedestrians, g 542, p. 620 
Proximate cause, 8 538, p. 614 
Sjjeed and control, 8 555, p. 644 
Sudden peril or danger, 8 535 
Unavoidable accident, 8 538, p, G15 
Vehicles at rest or unattended, § 550 
Willful or wanton conduct, § 537 
Consent, prosecution for taking and using vehicle 
without, § 696 

Driving while intoxicated, prosecution for, § 635 
Homicide prosecution, § 668, p. 810 
Races and tests on tracks or speedways, actions 
for injuries resulting, g 587 
Reckless driving prosecutions, § G21 
Speeding, g 649 

Transporting stolen vehicles in interstate com¬ 
merce, prosecution for, g 708 

Mist. 

Defects or obstructions in highways, radius of 
lights rule as applying when suddenly encoun¬ 
tering, § 201, p. 544 

Injuries from operation of vehicle, intervening 
cause, § 255, n. 71 

Speed of vehicle proceeding in, negligence, jury 
question, § 520, p. 434, n. G8 
Mistake of judgment in operation of vehicle, g 247, p. 
005, n. 23 

Emergency, liability for injuries as result of, g 
257, p. 62G 

Mixed purpose, servant using vehicle for, liability of 
owner for negligence, g 437, p. 1101 
Monopolies, certificate of convenience and necessity as 
giving right to, g 84, p. 269, n. 7 
Moot questions, public service commissions, appeal 
from orders of, g 45, p. 202 

Moral responsibility, public service vehicles, applicant 
for license or permit, g 102 


Mortgages, garage keepers, stored vehicles, g 724 
Motion picture films, transportation service confined 
to public service vehicles, g 47, p. 213, n. 65 
Motive for homicide, evidence, g 066, p. 787, n. 30 
Motive power, automobile as motor vehicle in respect 
of, § 1, p. Ill 
Motor busses, 

See, also, 

Jitney busses, generally, ante 
Public service vehicles, post 
Boarding or alighting, 

Oar6 required, g 392, p. 961 
Contributory negligence, jury question, g 527, 
pp. 584, 588 

Negligence causing injury to person, Jury 
question, g 52G, p. 475 

Bond or security, 

Baggage, bond covering loss of, g 115, p. 
414 

Classification for purpose of, g 111, p. 400 
State requirements, g ill, p. 390 
Certificate of public convenience and necessity, g 
94, pp. 340, 341 

Colored persons, refusal to carry as ground 
for denial of application for certificate, g 
90, p. 293 

Contributory negligence, 

Pedestrians moving to or from, evidence, g 
520, p. 372 

Persons boarding or alighting from, jury 
question, § 527, p. 584 

Defined, § 5 

Deviation from route described in permit or fran¬ 
chise, § 121 

Double-decked busses, regulation of operation, g 
56 

Driver's license, § 147 

Fares and charges, classification for purpose of, 
g 54, p. 230 
Franchises, 

Conditions imposed, § 109 
Contract or property right, g 119 
Exclusive franchise, § 120 
Municipalities, § 94, p. 341 
Operation without, g 94, p. 340; g 133 
Renewal, g 132 

Sale or assignment, §§ 104, 123 
Submission to vote, g 102 

Infants, contributory negligence in boarding or 
alighting from, jury question, g 527, p. 588 
Injunction, 

Operation, g 95, p. 350 
Revocation of permit to operate, § 131 
Injury to owner of animals being transported, li¬ 
ability of trucker, § 565, p. 671 
Interurban busses, regulation of operation by 
municipalities, § 45, p. 196, n. 48 
Liability insurance, state requirements, g 111, p. 
396 

License or permit, 

Acceptance of permit to operate, g 105 

Application or petition, g 103, p. 377 

Blanket permit, g 105 

Deviation from route, § 121 

Fees, g 81, p.259; g 137 

Nominal license fee, g 137 
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Motor busses—Continued 

License or permit—Continued 

Partial payment of yearly license fee, § 142, 
p. 462 

Bevocatlon, f§ 128, 131 
Submission to vote, f 102 
Mileage tax, § 140, p. 458 

Municipal consent for interstate operation, $ 00 
Municipal operation, liability for Injuries, g 441, 

p. 1116 

Overloading, § 53 

Passing or overtaking, § 392, p. 961 
Privilege tax, { 136, p. 449 

Rerouting on consent of municipalities, § 52, p. 
227 

Sale of franchise to operate, §§ 104, 123 
Shelters, power to require, § 49, p. 223 
States, power to regulate, g 45, p. 193 
•Stopping on traveled portion of highway, § 329, 
p. 768, n. 13 

Stopping to let off or take on passengers, § 49, p. 
221 

Street railroads operating, franchise or privilege 
tax, g 130, p. 449 

Traveled portion of highway, stopping on, g 329, 
p. 7(>8, n. 13 

Vested right to operate, withdrawal or impair¬ 
ment, g 128 

Motor car defined, g 1, p. 112 

Motor caravans, municipal regulation and supervision, 
g 14, p. 126, n. 95 

Motor scooters, injury to operator, jury question, § 
526, p. 479, n. 35 
Motor transportation companies, 

See, also, Public service vehicles, generally, 
post 

Defined, g 46, p. 205 
Motor truck, 

Automobile as Including, g 1, p. Ill 
Motor vehicle as including, g 1, p. 109 
Motorcycle policemen, contributory negligence, Jury 
question, g 527, p. 584. 

Motorcycles, 

Assumption of risk, riding with another on one- 
seated vehicle, g 490, p. 116 
Burden of proof, actions for injuries to rider, g 
511(2), p. 198 

Care required in operation, g 379 
Carryirg person in front of operator, criminal 
liability, g 606 

Classification for purpose of regulation, g 14, p. 
125 

Contributory negligence, g 463 
Guest, g 490, p^ 114 

Infants riding on, jury question, g 527, p. 
587 

Jury question, g 527, pp. 567, 568, 587; g 528, 
p. 593 

Last clear chance, jury question, g 528, p. 593 
Riders, 

Evidence, g 520, pp. 374, 388, 391 
Jury question, g 527, p. 556 
Proximate cause of injury, evidence, 
520, pp. 388, 391 


Motorcycles—Continued 

Evidence in action for injuries sustained by rider, 
g 518, p. 345 

Contributory negligence, g 520, pp. 374, 388, 
391 

Guests riding on, contributory negligence, g 490, 
p. 114 

Highway, rights on, g 10, p. 120 
Instructions to jury in actions for Injuries in col¬ 
lision with, § 539 

Jury questions in action for injuries, g 526, p. 478; 

g 527, pp. 567, 568, 587; § 528 p. 593 
Last clear chance, jury question, g 528, p. 593 
Lights, g 527, p. 567 
Lookout, jury question, g 527, p. 567 
Number of persons carried, negligence, g 342, n. 
77 

Operator’s license, g 150 
Parked vehicles, jury question, § 527, p. 568 
Passengers, contributory negligence in carrying, 
jury question, g 527, p. 507 
Passing vehicle ahead, contributory negligence, 
jury question, § 527, p. 568 
Pedestrians injured by, jury question, g 526, p. 
470, n. 56 

Proximate cause, contributory negligence of rider, 
evidence, § 520, pp. 388, 391 
Right of way, contributory negligence in failure 
to yield, Jury question, § 527, p. 567 
Speed, jury question, g 527, p. 567 
Starting, contributory negligence, jury question, 
§ 527, p. 567 

Status as motor vehicle, g 1, p. 110 
Stopping, contributory negligence, jury question, 
§ 527, p. 567 

Term automobile as including, g 1, p. 112 
Turning, contributory negligence, Jury question, g 
527, p. 567 

Warning signals, contributory negligence jury 
question, § 527, p. 567 

Wrong side of road, contributory negligence In 
driving on, jury question, g 527, p. 567 

Motorman, care required to avoid injury from colli¬ 
sion, g 483 

Moving street car, anticipation that persons will alight 
from, g 392, p. 959 

Moving vehicle, contributory negligence of person 
alighting from, g 480 

Muffler cutout, prosecution for violation of regulations, 
g 714, p. 858, n. 15 
Mufflers, 

Frightening horses, g 413 
Prohibiting use without, g 34 
Municipal courts, driving while intoxicated, jurisdic¬ 
tion of prosecution, g 631 
Municipalities, 

Bond of operator, power to require, g 110, p. 393 
Busses, see generally Motor Busses 
Cards inside vehicle, public hack or cab, g 108 
Contract carriers, power to regulate, g 47, p. 215 
Emergency vehicles, liability for negligence in 
operation, g 441, p. 1117 
Filling stations, ante 
Fire department vehicles, generally, ante 
Garages, regulation of business, gg 716, 717 
Gasoline dealers, tax levy, | 718 
Gross receipts tax, g 141 

io4f> 
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Municipalities—Continued 

Hack stands, power to establish, f 49, p. 222 
Injuries caused by vehicles owned by others, lia¬ 
bility, § 443, p. 1140 

Injuries from defects or obstructions in highways, 
generally, ante 

Injury to motorist from acts of third persons, 
liability for failure of police to prevent, § 664 
Jitneys, regulation and control, $ 45, p. 194 
Joint and several liability for injuries as result 
of negligence of driver employed by, § 427, p. 
1047 

Junk yards, regulation of location, § 717 
Liability insurance, power to require, § 110, p. 
393 

License and registration, ante 
License and regulations of drivers or chauffeurs, 
ante 

Maintenance of streets, use in, § 10, p. 120 
Mileage tax on motor carriers using streets, § 
140, p. 458 

Negligence in operation of vehicles belonging to, 
§ 441, pp. 1112-1123; 8 518, p. 344 
Number plates, requirements, § 108 
One way streets, power to restrict travel on, $ 33 
Ordinances, generally, post 
Parking lots, acquisition of § 717 
Parking of vehicles, regulations of, § 28, p. 137 
Parks, regulation of operation in, § 36 
Penalties, violation of regulations, § 25 
Permits. License and registration, generally, ante 
Police cars, generally, post 
Private carriers, power to regulate, § 47, p. 215 
Public service vehicles, post 
Punitive or exemplary damages, injuries from 
operation of vehicles by officers or employees, 
§ 560 

Reckless driving, prosecution In name of, § G17, p. 
706 

Renting vehicles without drivers, regulation of 
business, § 716 

Regulation and control, generally, post 
Sidewalks, generally, post 
Sightseeing busses, franchise, § 94, p. 341 
Special carriers, power to regulate, § 47, p. 215 
Speed regulations, § 29, pp. 149, 150 

State regulations as applicable to, § 29, p. 147 
Warning sign, £ 30 

State highways, liability for injury as result of 
failure to keep In repair, § 172, p. 512 
Statutory provisions, 

Fire department vehicles, immunity of munici¬ 
pality with respect to, § 441, p. 1118 
Liability for injuries resulting from negli¬ 
gence in operation of vehicles, § 441, p. 
1114 

Local transportation system, municipal regula¬ 
tion beyond corporate limits, § 45, p. 195 
Police vehicles, immunity of municipality 
from liability for negligent operation, § 
441, p. 1119 

Restrictions on power to regulate operation, 
8 14, p. 126 

Speed, conflicting municipal regulations, § 
29, p. 150 
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Municipalities—Continued 

Storm sewers, liability for Injuries to vehide 
or occupants as result of maintenance, 8 186, 
n. 65 

Streets, generally, post 
Taxicabs, generally, post 
Wrecker operator's license, 8 147 
Wrecker vehicles, power to prohibit use of streets, 
§ 716 

Murder, 

See, also Homicide, generally, ante 
Assault with intent to murder or kill, generally, 
ante 

Degree of negligence, 8 659, p. 773 
Evidence In prosecution, § 666, p. 796 
Instructions to jury in prosecution for, | 668, p. 

805, n. 30; § 608, p. 810 
Intent or malice, § 657, p. 758 ; 8 058, P- 788 
Jury question in prosecution for, 8 067, p. 801, n. 
78 

Mutual enjoyment, guests, trip undertaken for, 8 399 
(1), p. 984 
Names, 

Accident, duty of operator to give, § 38 
Agency established by name on vehide as respects 
liability for Injuries, $ 517, p. 284 
Certificate of registration, requirements as to, 8 
105 

Leaving scene of accident without giving, penalty, 
§ 674, p. 817 

License and registration, application to give, § 101 
Scope of employment, proof that driver of vehicle 
causing Injury was acting In, 8 517, p. 288 
Narcotic drugs, operating vehicle while under in¬ 
fluence of, offense, § 625, pp. 713-720 
Homicide, 8 657, p. 765 
Indictment In prosecution for, 8 023, p. 726 
Narrow bridge, stopping or slowing down when meet¬ 
ing vehicle on, contributory negligence, Jury ques¬ 
tion, § 527, p. 541 
Narrow roads, 

Defect in highway as respects liability for injury, 
8 178 

Meeting, care required, § 315 
Passing and overtaking, § 326, p. 756 
Right side, driving on, 8 282 
National Motor Vehicle Theft Act, offenses under, 88 
702-711, pp. 848-853 

National parks, regulation and control of operation 
of vehicles in, 8 14, p. 124 

Navy Department, certificate of convenience and 
necessity, 8 80, p. 287, n. 40 
Negative testimony, 

Instructions to jury in actions for injuries, § 556, 
p. 648 

Signals, jury question as presented, 8 526, p. 439 
Negativing defenses, pleading in action for injuries 
from operation, § 505, p. 181 
Neglecting duty after accident, offense, || 074-683, 
pp. 814-832 

Appeal and error, 8 683 
Burden of proof, 8 678 
Complaint, $ 677 
Defenses, § 676 

Element of offense, 8 674, p. 817 
Evidence, 8 678, pp. 826-829 
Indictment or information, 8 677 
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Neglecting duty after accident, offense—Continued 
Instructions to jury, | 680 
Judgment, 8 682 

Leaving scene of accident, generally, ante 
Persons liable in prosecution for, § 675 
Presumptions, § 678, p. 826 
Punishment, f 682 
Questions of law and fact, £ 679 
Review of conviction, 8 683 
Sentence, 8 682 
Verdict and findings, 8 681 
Negligence, 

Actionable negligence, 8 251 
Agent. Principal and Agent, generally, post. 
Ambulances, ante 
Animals, ante 

Anticipation of negligence or unlawful conduct 
of others, 8 249, p. 610 

Assault and battery by vehicle operated negligent¬ 
ly. 8 597, p. 689 
Backing, ante 
Bicycle riders, ante 
Children. Infants, ante 

Circumstantial evidence, actions for injuries from 
operation, § 511(1); § 538, p. 296 
Comparative negligence, generally, ante 
Contributory negligence, generally, ante 
County owned and operated vehicles, liability for 
damages resulting, § 441, p. 1121 
Criminal responsibility for negligence of driver, 
§ 590 

Crossings or intersections, ante 
Culpable negligence, generally, ante 
Curves, ante 

Custom or common practice, admissibility on 
question of, § 516, p. 254 
Emergencies, generally, ante 
Evidence, ante 

Falling articles or objects, generally, ante 
Family, generally, ante 
Family purpose doctrine, generally, ante 
Federal owned and operated vehicles, liability for, 
8 441, p. 1120 

Filling stations, generally, ante 
Frightening animals, generally, ante 
Garages, generally, ante 
Gross negligence, generally, ante 
Guests, generally, ante 

, Hired vehicle causing injury, jury question, 8 526, 
p. 522 

Homicide, ante 
Husband and wife, ante 
Independent contractors, ante 
Infants, generally, ante 

Injuries from defects or obstructions In highways, 
ante 

Injuries from operation, ante 
Involuntary manslaughter, degree of negligence, 
8 659, p. 774 

Joint and several liability, 8 427, pp. 1043-1049 
Lending vehicle, ante 
Liability as dependent on, 8 427, p. 1046 
License to operate vehicle, operation without, 
102 

Lights, ante 
Lookout, ante 


Negligence—Continued 

Mistake of judgment as negligence, 8 247, p. 605, 
n. 23 

Motorcycles, generally, ante 
Municipal owned vehicles, liability for injuries re¬ 
sulting, § 441, pp. 1112-1123 
Ordinances, violation of, evidence, 8 518, p. 300 
Parked vehicles. Standing and parked vehicles, 
generally, post 
Passengers, generally, post 
Passing and overtaking, generally, post 
Pedestrians, generally, post 
Private premises, post 
Projecting articles, generally, post 
Prospective purchaser operating vehicle, liability 
of owner, § 439, p. 1110 
Proximate cause, generally, post 
Servants. Master and Servant, generally, ante 
Signals, post 
Skidding, generally, post 
Speed, post 

Standing or parked vehicles, post 
Statutory provisions, 

Counties, liability for negligence in operation 
of motor vehicles, § 441, p. 1141 
Customs contrary to, admissibility on Ques¬ 
tion of negligence, § 516, p. 254 
Homicide, § G57, p. 760 

Degree of negligence, § 659, p. 775 
Injury to streets or highways as result of neg¬ 
ligent operation, liability, $ 423 
Liability for, § 441, p. 1141; § 442, pp. 1323- 
1138 

Minors, negligence imputed to parent or per¬ 
sons having custody, § 445 
Operation subject to restrictions imposed, § 
14, p. 124 

Police vehicles, immunity of municipality 
from liability for negligent operation, § 
441, p. 1119 

Projecting articles, violation as negligence, 
§ 348 

Reckless driving, negligence, 8 612 
Speed, jury question, § 52G, p. 430 
Violation of statute as, § 250 

Evidence, § 511(4), pp. 200-215; 8 518, p. 
300 

Jury question, 8 526, p. 423 
Presumption of negligence, £ 511(4), pp. 
209-215 

Stopping, generally, post 
Street cars, post 
Thrown articles, generally, post 
Towing of vehicles, post 

Traffic regulations, violation of, evidence, 8 518, 
p. 300 

Turning, generally, post 
Wrong side of road, post 

Negligent homicide. Homicide, ante 
Neutral, starting engine without putting gears In, 
negligence, 8 300, p. 707 
Neutral grounds, 

Intersections, right of way, 8 362, p. 874 
Left turn Into street having, right of way, 8 366, 
p. 900 

New trial, homicide prosecution, | 657, p. 758 
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Newly created danger, subjecting guests to, § 399 1), 
p. 978 

Newspapers, exemption of public service vehicles 
transporting, § 44, p. 190 
Nighttime, 

Backing without lights, § 302, n. 54 
Control of vehicle driven at night, § 294, p. 098 
Filling stations conducted during, nuisance, § 772 
Horse-drawn vehicles, negligence in collision with, 
jury question, § 520, p. 481 
Lights on vehicle operated at, § 263, p. 640; § 286 
Lookout, failure to see wliat should have been 
seen, § 284, p. 669 
Meeting, speed, § 308 
Parking regulations, § 28, p. 138, n. 52 
Pedestrians, 

Anticipation of presence on highway, § 383, p. 
937, n. 56 

Walking along highway, contributory negli¬ 
gence, jury question, 8 ">27, p. 574 
Right hand side of road, keeping to right when 
driving at night, 8 -80 
Speed, 

Contributory negligence, jury question, § 527, 
p. 531 

Meeting, § 308 

Negligence, jury question, § 526, p. 435 
Standing vehicles, respon.sibility to observe in 
time to avoid injury, 8 33S, p. 791 

Noise, 

Frightening animals, § 413 
Incident to operation, § 280 
Offenses, violation of regulations, § 714, p. 858 
Regulations, g 31 

Nominal license fees, motor busses, g 137, 

Nonexistent highway, public service vehicles, certifi¬ 
cate to operate on, § 86, p. 2S3 
Nonfeasance, defects or obstructions in highways, 
personal liability of highway officers for injuries, 
§ 174 

Nonfreezing mixtures. Supplies, generally, post 
Nonresidents, 

See, also, Residence, generally, post 
Constructive service, ante 
Drivers or operator’s license, g§ 149, 152 
Jurisdiction of actions for injuries against, § 498, 
p. 140 

Liability insurance, g 110, p. 395 
License and registiation of vehicles, §§ 66-69, pp. 
' 246-249 

Operation of vehicle without registration in 
state, § 134, p. 445 

Public service vehicles, municipal license tax, 

§ 81, p. 262 

Process in actions for injuries from operation, 
agent for service of, § 502, pp. 150-160 
Taxicabs operated by, municipal license, g 82, p. 
263 

Venue of actions for injuries against, g 498, p. 
141 

Nonsuit. Dismissal or nonsuit, generally, ante 
North or south direction, intersections, right of way 
of vehicles traveling, § 362, p. 868 
Notes, sale of vehicle, recovery on in case of non- 
compliance with statute regulating sale, § 41, p. 
174 


Not ice, 

See, also, Knowledge, generally, ante 
Certificate of title, § 42, p. 179 

Notation of lien or encumbrance on f § 42, 
p. 183 

Conditions precedent, action for damages, 9 215 1 
§ 220, p. 562 ; § 495 

Dangerous character of vehicle, manufacturer giv¬ 
ing, § 166 

Filling stations, injunction proceedings, § 773 
Injuries from defects or obstructions in high¬ 
ways, ante 

Liens, garage keepers or repairmen, g 753 
Process against nonresident in actions for in¬ 
juries from operation, § 502, p. 151 
Public service commissions, review of orders of* 
g 45, p. 203 

Public service vehicles, post 
Repairman, liability for loss or damage to vehi¬ 
cle as affected, § 732 

Revocation or suspension of license or permit, g 
131; § 160, p. 491 

Speed, intended prosecution for violation of law* 
§645 

Speed limits, posting, § 30 
Transfer of vehicle, § 40, p. 106 

Nuisance, 

Bicyclist on highway, § 464, p. 20 
Defects or obstructions in highways, liability for 
injuries, §§ 170, 206, 213 
Contributory negligence as respects liability 
for injuries caused by, § 201, p. 536; 

§ 202, p. 541; g 211 
Jury question, § 227, p. 579, n. 14 

Filling stations, ante 
Garage, § 720 

Injuries from defects or obstructions in high¬ 
ways, ante 

License and registration, operation of vehicle 
without proper registration, § 134, pp. 441,, 
443 

Operation of vehicle as, g 13 
Parking, g 28, p. 140; § 329, p. 768 
Parking lot, § 720 

Projecting articles constituting liability for inn 
juries resulting, § 348, n. 66 
Repair shop, g 720 

Sidewalks, liability for injury us result of driv^ 
ing vehicle on and striking, $ 422 
Tire repair shop, § 720 

Number plates. License plates, generally, ante 

Numbers, alteration of, criminal liability, § 596 

Nunc pro tunc cease and desist orders, public servico- 
vehicles, § 93, p. 335 

Oaths and affirmations, duplicate certificate of title, 
§ 42, p. 178 

Obedience to master’s orders, driver acting in as with¬ 
in scope of employment as respects liability for 
negligence, g 437, p. 1097 

Obscure roads, intersections, duties of drivers, § 351,. 
p. 835 

Obstructed intersection, speed regulations, construc¬ 
tion of phrase, § 29, p. 147 

Obstructed view or vision, 

Animals, proximate cause of collision with, § 505,, 
p. 672 
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Obstructed view or vision—Continued 

Bicycle rider entering on highway from private 
driveway, contributory negligence, § 464, p. 
22 

Blinding lights, generally, ante 
Care required in operation of vehicle, § 247, p. 
008; § 294, pp. 697-700 

Child injured as result of, jury question, § 526, 
p. 487 

Contributory negligence, 

Bicycle rider entering highway from private 
driveway, § 464, p. 22 

Defects or obstructions in highways, § 201, 
p. 541; § 211 

Jury question, § 527, p. 536 
Pedestrian crossing street or highway, § 470, 
p. 55 

Control of vehicle, intersection, § 357, p. 847 
Crossings or intersections, ante 
Evidence in actions for iujuries, § 510, p. 260 
Hedges, liability of adjoining owner for injuries 
caused by, g 207 

Intersections. Crossing and intersections, ante 
Lookout, care required, § 235 

Parked vehicle, contributory negligence in colli¬ 
sion with, jury question, § 527, p. 553 
Passenger injured as result of passing car, § 
404, p. 1026 

Passing and overtaking, g 320, p. 758 

Slowing down or stopping, § 323, p. 749 
Pedestrians, 

Care required of motorist whose view is ob¬ 
structed, § 388, p. 948, n. 44 
Crossing street or highway, § 470, p. 55 

Contributory negligence, jury question, § 
527, p. 579 

Purpose of statute prohibiting driving, § 27 
Reckless speed, gross negligence, § 258, p. 634 
Slowing down, crossings or intersections, g 358 
Smoke, generally, post 
Speed, § 294, p. 697 

Evidence, g 518, p. 300 
Jury question, g 526, p. 434 
Street cars, persons crossing street to or from, 
negligence, g 481 

Turning vehicle, g 303, p. 715, n. 74 
Vegetation obscuring vision at Intersection, li¬ 
ability for Injuries by automobiles caused by, 
§ 234, p. 595 

Warning signals, § 288, p. 675 
Wrong side of road, 

Collision with vehicle traveling on, contribu¬ 
tory negligence, g 308, n. 9S 
Driving on as negligence, g 281, p. 058 

Obstructions, 

Injuries to persons emerging from behind, jury 
questions, g 526, p. 488 

Private roads, liability for injuries to motorist 
caused by, § 564, n. 46, 49 

Obstructions in highways, 

Criminal liability, g 684 

Injuries from defects or obstructions in highways, 
generally, ante 
Injuries from operation, ante 

Obvious danger, contributory negligence in failure to 
discover, f 458 


Occupants. 

Guests, generally, ante 

Injuries from defects or obstructions in highways, 
generally, ante 
Passengers, generally, post 
Occupation tax, 

Killing stations, $ 776, p. 932, n. 39, 40 
License fee or tax as, § 136, p. 448 
Public service vehicles. § 80, p. 255, n. 32; g 81 p. 
260, n. 97; g 81, p. 261 
Odors, regulations as to, § 34 
Offenses. Crimes and offenses, generally, ante 
Official inspection stations, certificates of appointment 
as, § 26 

Oil. Supplies, generally, post 
Oiled surfaces, 

Defect in highway as respects liability for in¬ 
juries to vehicle or occupant, g 180 
Injuries by automobiles caused by, g 234, p. 595 
Speed, negligence, jury question, § 526, p. 435, 
n. 71 

Oiling streets, negligence in operation of city vehicle 
in connection with, § 441, p. 1114, n. 25 
Omnibus coverage clause, public service vehicles, bond 
or security, § 116, p. 420 
Oncoming vehicles. Meeting, generally, ante 
One way streets, 

Fire department vehicles, proceeding in wrong di¬ 
rection, g 373 

Injunction, bus company operating under fran¬ 
chise as entitled to, g 44, p. 191, n. 4 
Intersection, 

Center line, § 351, p. 835, n. 18 
Driving on left side of center lane, g 35G, n 
12 

Lookout, § 353, p. 842 

Loss of right of way by traveling in wrong 
direction, g 363, p. 880 
Municipal power to restrict travel, g 33 
Power to establish, § 33 
Light hand curb, driving close to, g 277 
Wrong direction, driving in as negligence, § 281, p. 
657; g 373 

Operation of law, transfer by, statutes regulating sales 
as applying, § 40, p. 162 
Operation of vehicle, 

Backing, generally, ante 

Bailee, liability of owner for negligence of, g 439, 

pp. 1108-1111 

Care required in operation, generally, ante 
Family purpose doctrine, generally, ante 
Independent contractors, generally, ante 
Injuries from operation, generally, ante 
Injuries to streets or highways as result of negli¬ 
gence, g 422 
Laws governing, g 11 
Lookout, generally, ante 
Meeting, generally, ante 
Negligence, generally, ante 
Overcrowding, § 342 
Private premises, generally, post 
Signals, post 
Speed, generally, post 
Stopping, generally, post 
Towing of vehicles, generally, post 
Turning, generally, post 
'Jnauthorized person, offenses, | 687 
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Operation of vehicle—Continued 

Warnings of approach, $ 288, pp. 673-678 
Operators, 

Burden of proof, responsibility for negligence 
causing injury, f 511(5), p. 215; g 511(6), p. 
226 

Care required to avoid injuring, § 378 
Carrying person in front of, criminal offense, § 
606 

Competency, 

Burden of proof in actions for injuries, g 
511(2), p. 200 

Contributory negligence, jury question, § 527, 
p. 529 

Dangerous instrumentality when operated by 
incompetent driver, § 12 
.‘Defects or obstructions in highways, con¬ 
tributory negligence of passenger riding 
with, $ 202, p. 547 

Evidence in actions for injuries, § 515; § 518, 
p 300 

Instructions to jury in actions for injuries 
from operation, 8 552 

Jury question in actions for Injuries, § 522, p. 

40(5; § 526, p. 523; § 527, p. 529 
Negligence in respect of competency, §§ 264, 
205 

Owner entrusting vehicle to Incompetent driv¬ 
er, liability for injuries, § 431, pp. 
1037-1004: § 439, p. 1110 
Member of family, § 432 
Prospective purchaser, liability of owner for 
negligence in entrusting vehicle to, § 436, 
p 1092 

Proximate cause of injury, jury question, § 
522, p. 406 

Renting or hiring of vehicles, § 760 

Liability for injuries to third persons 
as result of renting to incompetent 
driver, § 768, p. 910 

Servant permitting incompetent to drive, li¬ 
ability of owner for injuries resulting, if 
436, p. 1088 

fConstructivo service of process, actions for in¬ 
juries resulting from operation by nonresi¬ 
dent, § 502, p 158 

■Contributory negligence, 8 462, pp. 10-19 

Jury question, § 522, p. 437; § 527, p. 527 
• Criminal responsibility for negligence of, 8 590 
Defined, § 151 

Employment by one other than owner, liability 
for negligence, § 436, p. 1091 
Evidence, 

Competency, § 515; § 518, p. 300 
Negligence, § 518, p. 301 
Suspension of license, § 516, p, 256 
Exhaustion of remedy against operator before 
proceeding against owner, 8 495 
Identity, evidence as to in action for injuries, 8 
516, p. 256; § 517, p. 279 
Incompetency. Competency, generally, ante, this 
head 

Intoxicating liquors, ante 

Joinder of <owner and operator in actions for 
injuries, 8 500, p. 146 

.Joint and several liability for injury, 8 427, p. 
1047 


Operators—Continued 

Judgments against in actions for injuries from 
operation, satisfaction, 8 559 
Leaving scene of accident, statute as applying to, 
8 675 

Liability for injuries from operation, 88 397, 
426 

License and regulation of drivers or chauffeurs, 
generally, ante 

Owner’s or employer's liability for injuries based 
solely on negligence of, 8 558, p. 660 
Registration in name of, 8 71 
Relationship, 

Person injured while riding in, evidence, 8 
516, p. 263 

Pleading in action against owner for injuries, 
§ 505, p. 171 

Service of process on, actions for injuries from 
operation, § 501; 8 502, p. 158 
Sleep, post 

Street cars, care required to avoid Injury from 
collision, § 483 

Verdict against In action for injuries, 8 558, p. 
661 

Opposite directions, vehicles traveling in. Meeting 
vehicles, generally, ante 
Orders. Public service vehicles, post 
Ordinances, 

Contributory negligence, viohttion of, § 461 
Customs contrary to, evidence oil question of neg¬ 
ligence, 8 516, p. 254 

Evidence in actions for injuries from operation, 
§ 516, pp 254, 272 
Ilomicido prosecution, § 666. p. 788 
Violation of ordinance, § 508, p. 190; 8 518, 
p. 300 

Filling stations, 

License fees, 8 776, p. 033 
Permit or license required under, 8 776, p. 
031 

Regulation by, § 775, p. 928 

Homicide, prosecutions, 

Evidence, § 660, p. 788 
Instructions to jury, § 668, p. 809 
Inspection of vehicles, validity of ordinance, 8 
26 

Instructions to Jury, 

Actions for injuries from operation, 8 536 
Homicide prosecutions, 8 668, p. 809 
License and registration, § 62 

Filling stations, § 776, pp. 931, 933 
License fee, construction of ordinance imposing, 
8 58 

Lights, conflict with state law, 8 26 
Negligence, violation of, 

Evidence, 8 508, p. 190; 8 518, p. 300 
Jury question, § 526, p. 423 
Offenses, § 588 

Intoxication, driving while intoxicated, 8 625, 
p. 713 

Obstructing highways or streets, 8 584 

Overloading, 8 685 

Parking, 8 714, p. 854 

Reckless driving, 8 000, p. 699 

Right of way, 8 714, p. 850 

Speed, 8 641, p. 744; 8 650 
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Ordinances—Continued 
Parking, 8 28, p. 139 
Offense, § 714, p. 854 

Pleading violation in action for injuries from 
operation of vehicle, 8 505, p. 177 
Public service vehicles, construction of licensing 
ordinances, 8 81, p. 260 
Regulation and control, post 
Rented vehicles, failure to comply with as im¬ 
posing liability for injuries from operation, 
8 768, p. 916 

Renting of vehicles without drivers, 8 717 
Speed, post 

Stopping and rendering assistance after accident, 
ordinance requiring, 8 674, p. 816 
Traffic regulations, generally, post 

Ordinary care, instructions to jury, actions for in¬ 
juries from operation, 8 532 
Ostensible agency, independent contractor, liability 
of contractee under doctrine of, § 455 
Outside of vehicle, banging onto or riding on as of¬ 
fense, § 714, p. 859 
Overcrowding, 

Contributory negligence, 

Guest or occupant, § 490, p. 115 
Jury question in actions for injuries, 8 227, 
p. 588, n. 74; 8 522, p. 415; § 527, p. 
529 

Negligence, 8 342 

Proximate cause of injury, contributory negli¬ 
gence, jury question, § 522, p. 415 
Willful or wanton misconduct, 8 258, p. 631, n. 
29 

Overhead carriage of vehicles, validity of statute 
prohibiting, 8 31 

Overhead viaducts or trestles, injuries to vehicle or 
occupants as result of maintenance, liability, § 
184 

Overloading, 

See, also, Overcrowding, generally, ante 
Criminal liability, 8 685 

Liability for injuries to highway as result of ex¬ 
cessive load, 8 423 

Negligence in overloading so as to render brakes 
inadequate, 8 261, n. 30 

Proximate cause of Injury, evidence us to, § 519, 
p. 362 

Public service vehicles, § 53 
Overtaking. Passing and overtaking, generally, post 
Overturning, presumption of negligence In action 
for injuries, 8 511(3), p. 208 
Owners and ownership, 

Agent, liability for Injury caused by operation 
of vehicle by, 8 435 

Ascertainment of ownership for purpose of de¬ 
termining liability for injuries, 8 428, p. 
1052 

Burden of proof, actions for injuries, 8 511(5), 

p. 216 

Certificate of title, evidence of ownership, 8 42, 
p. 179 

Child using vehicle without permission, liability 
for injury, 8 434, p. 1077 

Circumstantial evidence of ownership in action 
for injuries, 8 517, p. 278 


« 

Owners and ownership—Continued 

Competency of driver operating vehicle, burden 
of proof in actions for injuries, 8 511(2), p. 
200 

Conditional seller as respects liability for negli¬ 
gence of another operating vehicle with his 
consent, 8 442, p. 1127 

Consent of owner to operation by another, 

Conditional seller’s liability for negligence of 
person operating with his consent, § 442, 
p. 1127 

Presumption of consent, § 511(5), p. 220 
Statutes, element of liability, 8 442, p. 1125 
Continuance of ownership, presumption as re¬ 
spects liability for injury, 8 511(5), p. 218 
Contributory negligence, § 462, pp. 16-19 
Criminal responsibility of owner for operation 
by another, § 590 

Declarations as to ownership by driver as to time 
of accident admissible as res gestae, § 516, p. 
265 

Defective vehicle, owner’s liability for injuries as 
result of permitting operation, § 430 
Driver furnished or lent to owner, liability for 
negligence, 8 451, p. 1153 

Driver’s negligence resulting in injury to owner, 
§ 426; 8 558, p. 660 

Evidence of ownership, actions for injuries from 
operation, § 516, p. 265; § 517, p. 276 
Exhaustion of remedy for injuries against oper¬ 
ator before proceeding against owner, § 495 
Family purpose doctrine, 

Liability under doctrine affected by owner¬ 
ship, 8 433, p. 3070 

Presence of owner in ear, § 433, p. 1074 
Family relationship, owner’s liability for acts 
of person in, § 432 

Guest statute, owner as guest within, 8 399(5), 
p. 1009, n. 62 

Homicide by operation of vehicle by another, 
owner’s criminal liability, § 657, p. 762 
Incompetent driver, owner's liability for injuries 
as result of intrusting vehicle to, § 431, pp. 
1057-1064 

Independent contractor, owner’s liability for in¬ 
juries, by, 8 438 

Instructions to jury as to ownership in actions 
for injuries from operation, § 531 
Insurance, admissibility of evidence to show own¬ 
ership, 8 516, p. 265 
Intoxicated driver, 

Inability of owner intrusting car to, 8 431* 

p. 1062 

Ownership as element of offense of driving 
while intoxicated, 6 025, p. 717 
Joint actions against owner and bailee for In¬ 
juries, 8 500, p. 146 

Joint and several liability of owner for injury, 
8 427, p. 1047 

Jury question as to ownership in action for in* 
juries from operation, 8 524 
Leaving scene of accident by operator other than. 

owner, criminal liability, 8 675 
Liability of owner for injuries from operation* 
§8 428-442, pp. 1049-1138 
License and registration, generally, ante 
Lien of owner as repairman, 8 748 
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Owners and ownership— Continued 

Ixx>kout by owner riding us occupant, § 488, 
p. 107 

Master and servant, generally, ante 
Nonresident owners. Nonresidents, ante 
Parties to action for damages, § 500, p. 144 
Personal negligence, liability of owner for, $g 
429-431, pp. 1055-1004 

Pleading ownership, actions for injuries from 
operation, § 504; § 505, pp. 170, 171 
Preponderance of evidence of ownership, in ac¬ 
tion for injuries from operation, § 517, p. 277 
Presence of owner in vehicle as respects liability 
for injuries caused by negligent operation 
by other, § 428, p. 1053 

Presumption of agency, jury question as pre¬ 
sented in action for injury resulting from 
operation of vehicle 4 , § 52(5, p. 508 
Presumption of ownership, action for injury from 
operation, § 511(5), p 21(5 
Priina facie case, evidence of ownership in ac¬ 
tions for injuries from operation, § 517, pp. 
284, 288 

Prospective purchaser, liability for negligent op¬ 
eration of vehicle by, § 43(5, p. 1091 
Public comeyances, liability for negligence in 
operation, § 412, p. 1128 
Ratification by owner of wrongful act of driver, 
§ 437, p. 1094 

Rebuttal of presumption of ownership, § 517, 
p. 278 

Reckless driving, owner causing or permitting 
offense by driver, § (ill 
Repairman’s lien, rigid of owner to, 8 745 
Speed, criminal liability of owner, § G43 
Statutory liability of owner for negligent opera¬ 
tion, § 442, pp 1123-11:58 
Stranger, liability for injuries to strangers based 
on ownership, § 399(2), p. 991 
Verdict against owner in action for injuries from 
operation, § 558, p. (5(51 

ZParent and child, 

See, also, Infants, generally, ante 
Care required to avoid injuring child on highway 
with parent, § 39(5, p. 9(55, n. 25 
Common enterprise, liability of parent for negli¬ 
gence of child when engaged in, § 445 
Consent to child driving vehicle, liability for neg¬ 
ligent operation, § 442, p. 1137 
Contributory negligence, 

Parent of injured child, § 485, p. 87 
Jury question, § 527, p. 591 
Parent riding with child, 8 480, p. 92 
Family purpose doctrine, generally, ante 
Guest relationship between § 299(1), p. 985 
Statutory liability, § 399(5), p. 1038 
Liability for negligence of child in driving own 
vehicle or vehicle of another, § 443 
Liability for torts of child in operating vehicle 
merely because of relationship, 8 434, p. 1075 
^License to operate vehicle, 

Consent of parent, § 155 
Liability for injuries to parent riding with 
unlicensed child, ( 163, p. 500 
Liability of parent signing application for 
negligence of child, g 447 


Parent and child—Continued 

Master and servant relationship, evidence in ac¬ 
tions for injuries, § 517, p. 282 
Park districts, injuries from defects or obstructions in 
highways, § 169 

Parked vehicles. Standing or parked vehicles, gen¬ 
erally, post 
Parking, § 329, p. 708 

Backing into parking space, pedestrian's duty to 
use care, § 471, p. (52 

Burden of proof, prosecution for violation of reg¬ 
ulations, § 714, p. 850 

Child injured, jury question, § 526, p. 483, n. 75 
Contributory negligence, 

Disabled vehicle, § 47(5, p. 71 
Jury question, § 527, p. 532 
Defined, § 8, p. 110; 8 329, p. 770 
Disabled vehicles, § 332 

Contributory negligence, § 470, p. 71 
Doorman directing, liability of employer for neg¬ 
ligence, § 450, li. 42 

Double parking, liability for injuries, § 337, p. 
787, n 44 

Evidence 1 , prosecution for violation of regulations, 
§ 714. p. 850 

Guest relationship as continuing during, § 399(1), 
p. 985, n. 82 

Impounding or removing vehicles improperly park¬ 
ed, 8 28, p. 140 

Intent, violation of regulations, 8 714, p. 855 
Intersections or corners, certain distance from, 
8 330. p. 772 

Jurisdiction, prosecution for violation of regula¬ 
tions, 8 714, p 855, n. 90 

Jury question in action for injuries, § 522, p. 410; 

§ 520, pp. 75, 442, 483; § 527, p. 532 
Length of time as affecting liability for injury, § 

33(5 

Lights, 8 2(5; § 335, p. 780 
Nuisance, § 13; 8 329, p 708 
Offense's, § 714, p. 854 

Operating vehicle, parking as included within 
toim as respects liability for negligence in 
ojM'ration, 8 442, p. 1128 
Parallel parking, 8 533 

Passengers injured as result of failure to exer¬ 
cise due care, § 401, p 1025 
Persons liable for violation of regulation, g 714, 
p. 854 

Place of, g 330, p. 773 

Plcuding negligence in actions for injuries, § 505, 
p. 377 

Presumptions, 8 511(3), p. 208; § 511(4), p. 213 
Prosecution for violation of regulations, 8 
711, 11. 855 

Prosecution for violation of regulations, § 734, 
pp. 854 850 

Proximate cause of injury, g 522, pp. 410, 412 
Public* service vehicles, 

Encroachment on public rights, g 50 
Regulations, 88 49-51, pp. 219-224 
Regulation of, g 28, pp 13(5-146 
Restricted area, 8 330, p. 773 
Nuisance, g 13 
Taxicabs, post 
Parking lots, 

Defined, g 715 
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Parking lots—Continued 

Leaving car unlocked in, liability for Injury as re¬ 
sult of unauthorized use, § S34 
License fees and taxes, | 718 
Loss or destruction of vehicle, | 726, p. 870 
Municipal districts, legislation authorizing ac¬ 
quisition, 8 717 
Nuisance, f 720 

Passengers in vehicle entering street from, duty of 
warning driver, § 488, p. 105 
Personal injuries by patron parking own auto¬ 
mobile, liability of lot owner, § 449 
Parking meters, 

Defined, § 8, p. 117 

Excise tax, fees received by city as subject to, § 
718, n. 71 

Regulation parking by use of, | 28, p. 140 
Parking place defined, § 8, p. 118 
Parks, 

Driving In while intoxicated, offense of, § 629 
Intersections, junctuie of driveway into as con¬ 
stituting, $ 351, p. 835 
Regulation of operation in, 8 36 
Parkways, 

Filling stations, use of, 8 774 
Offenses, 8 712 

Public service vehicles, restrictions ns to use of, 
§ 48, p. 218, n. 12 

Roadways separated by, traveling on right hand 
roadway, 8 278 

Partially closed roads, crossings or intersections, 
duties of drivers at, 8 351, p. 835 
Parties to actions, 

Injuries from defects or obstructions in high¬ 
ways, 8 218 

Injuries from operation, § 500, pp. 143-148 

Constructive service of process, § 502, p. 
157, n. 53 

Service of process on additional defendants, 
8 501 

Lien against vehicle, actions to enforce, 8 758 
Damage for injuries from operation, § 503 
Manufacturers or dealers for injuries or dam¬ 
ages caused by defective construction, § 167 
Public service vehicles, post 
Partnership, 

Burden of proof as respects liability for in¬ 
juries from operation of vehicle by partner¬ 
ship, $ 511(0), p. 226 

Gonscut to operation of vehicle by another, 
liability for negligent operation, 8 442, p. 1135 
Constructive service of process on nonresidents, 
actions for injuries from operation of ve¬ 
hicles, 8 502, p. 158 

Indei>eiident contractor operating vehicle owned 
by, liability for Injuries, § 438 
Joint liability for Injury from negligent opera¬ 
tion, 8 427, p. 1047 

Operation of vehicle in course of business, liabil¬ 
ity for negligence, 8 440 
Operator's license, 8 150 

Partner’s neg igent operation liability for In¬ 
jury, 8 448 

Registration in name of, 8 75 
Servants or agents, liability for injuries caused 
by, 8 435 

Passenger automobile defined, 8 1. P- 112 


Passenger car defined, I 8, p, 118 
Passengers, 

See, also, Quests, generally, ante 
Ambulances, care required as to gratuitous pas¬ 
senger riding in, 8 377, n. 16 
Anticipation of negligence on part of driver, 
§ 487, p. 98 

Approaching vehicles, duty to discover and warn 
driver of, § 488, p. 101 
Assumption of risk, 8 486, p. 95 
Evidence, 8 518, p. 354 
Failure to leave vehicle when knowing of 
danger, 8 491 

Intoxicated driver, riding with, 8 492 
Jury question, § 227, p. 588 ; 8 527, p. 557 
Protest against negligent acts or conduct, 
§ 489, p. Ill 

Reckless or intoxicated driver, riding with, 
§ 492 

Riding in dangerous or Improper place or 
position, 8 490, p. 115 
Skill, competency, etc., of driver, 8 487, 
p. 99 

Authority of operator to invite person to ride, 
presumptions and burden of proof, $ 511(6), p. 
233 

Backing or turning, liability for injuries from 
failure to exercise care, 8 404, p. 1025 
Blowout, liability for injury, § 403, n. 95 
Burden of proof, actions for injuries to, 8 511(2), 
p. 199; 8 511(6), p. 233 

Care required to avoid injuring, §§ 397, 398; § 
486, p. 87 

Instructions to jury, 6 543, p. 626 
Circumstantial evidence, negligence resulting in 
injury to, 8 518, p. 347 

Concurrent negligence, 8 369, p. 918, n. 68; § 
397 

Condition of weather, assumption of risk aris¬ 
ing from, 8 486, p. 95 

Consent, criminal liability for taking and using 
veh cle without consent, § 691, p. 838 
Contributory negligence, §§ 48G-493(5), pp. 87-133 
Anticipating negligence on part of driver, 
8 487, p. 98 

Arm extended beyond side of vehicle, f 490, 
p. 113, n. 71 

Bailor riding with bailee’s agent as driver, | 
486, p. 92 

Care required to avoid injury, 8 486, p. 87 
Careless driver, riding with, 8 492 
Circumstances considered In determining, | 
486, p. 91 

City employee riding in city truck, 8 486, p. 

92 

Comparative care required of passenger and 
driver, 8 486, p. 90; § 488, p. 106 
Conduct amounting to, 8 486, p. 91 
Continuing protest against negligent acts or 
conduct of driver, 8 489, p. Ill 
Control of vehicle as determinative, | 486, p. 

93 

Degree of care required, | 486, p. 90 
Elements, 8 486, p. 91 
Emergency, 8 486, p. 93 
Employee assisting on vehicle, | 486, p. 92 
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Passengers—-Continued 

Contributory negligence—Continued 
Evidence, § 520, p. 375 

Proximate cause of injury, ( 520, p. 301 
Failure to leave vehicle with knowledge of 
danger, § 401 
Fire engines, § 480, p. 92 
Funeral procession, § 480, p. 92 
Gross negligence, § 480, p. 94 
Infants, 

Jury question, if 527, p. 587 
Riding with parent or vice versa, | 486, 
p. 92 

Injuries from defects or obstructions in high¬ 
ways, § 212 

Interference with driver, § 480, p. 94 
Intoxicated driver, riding with, § 492 
Intoxication, § 480, p. 91 
Joint adventures, § 480, p. 90 
Jury question, § 522, p. 413; § 527, pp. 555, 
587 

Knowledge of danger, § 480, p. 92 
Careless or reckless driver, § 492 
Failure to leave vehicle, 8 491 
Protest, 8 489, p. 109 
Lookout, 8 488, p. 101 

Jury question, 8 527, p. 503 
Motorcycles, jury question, § 527, p. 507 
Observing and warning driver of danger, 8 
488, pp. 100 107 
Opportunity to act, 8 48(5, p. 92 
Tarent riding with child, 8 48.5, p. 92 
Platform, riding on, § 490, p. 114 
Protesting nog igenee or unlawful act of 
driver, 8 489, pp. 107-113 
Jury question, 8 027, p. 559 
Proximate eause of injury, 

Evidence, 8 520, p. 3K9 
Protest, 8 489, p. 110 
Reekless driver, riding with, 8 492 
Reliance on care of others, 8 487, pp. 97-100 
Riding in dangerous or improper place or 
position, 8 490, pp. 113-110 
Riding with reckless, inexperienced or in¬ 
toxicated driver, 8 492 
Running board, riding on, 8 490, p. 114 
Sleeping, 8 488, p. 10G 
Speed, protest, 8 489, p. 107 
Supervision over operation, 8 486, p. 94 
Taxicabs, 8 486, p. 89, n. 50 
Warning, 8 488, pp. 100-107 
Jury question, 8 527, p. 563 
Wife riding with husband, § 486, p. 92 
Willful or wanton conduct, 8 483, p. 94 
Withdrawal from vehicle when knowing of 
danger, § 491 

Control of vehicle, 

Contributory negligence, 8 486, p. 93 
Evidence, § 518, p. 355 
Liability for injuries, 8 444 

Culpable negligence, | 404, pp. 1020, 1027 
Dangerous place or position, 

Contributory negligence, { 490, pp. 113-116 
Jury question, 8 527, p. 558 
Negligence in permitting to occupy, 8 404, 
p. 1027 


Passengers—Continued 

Defects in vehicle resulting in injury to, evidence, 

8 518, p. 354 
Defined, 8 397 

Driver, liability to driver for injuries caused by 
negligence, 8 444 
Evidence, 

Assumption of risk, 8 518, p. 354 
Negligence in operation, 8 518, pp. 347-356 
Negligence of driver as chargeable to, § 515 
Proximate cause of Injury, 8 520, p. 389 
Status of injured person, 8 517, p. 275 

Findings as to relationship, actions for injuries 
from operation, § 558, p. 655, n. 96 
Gross negligence. Injuries resulting from, { 404, 
pp. 1026, 1027 

Contributory negligence, 8 480, p. 94 

Evidence, 8 518, p. 350 

Speed of vehicle, 8 404, p. 1027 

Guest distinguished, 8 399(1), p. 983; | 399(5), p. 

1009, n. 61 
Husband and wife, 

Reliance on care of others, 8 487, p. 99, n. 
55 

Wife riding with husband. 

Contributory negligence, 8 486, p. 92 
Lookout, 8 488, p. 102, n. 82 

Icy streets or highways, assumption of risk, 8 486, 
p 95 

Injuries from defects or obstructions in highways, 
generally, ante 

Instructions to jury in actions for injuries, 8 
543, pp. 624-627 
Intersections, 

Duty of warning driver of vehicle approach¬ 
ing, 8 488, p. 105 

Liability for injury as result of failure to 
exercise due care, 8 404, p. 1025 

Intoxicated driver, 

Contributory negligence in riding with, 8 492 
Evidence, § 516, p. 250 
Negligence, evidence, 8 518, p. 355 
Joint adventure, 

Contributory negligence, 8 483, p. 90 
Liability for injury to third person under 
doctrine, 8 444 

Jury questions, 8 526, pp. 480, 483, 488, 522 
Assumption of risk, 8 527, p. 557 
Contributory negligence, 8 522, p. 413; 8 527, 
pp. 555, 563, 587; § 528, p. 595 
Proximate cause of Injury to, 8 522, p. 402 

Knowledge of danger, 

Assumption of risk, 8 480, p 95 
Contributory negligence, 8 48B, p. 92 
Careless or reckless driver, 8 492 
Failure to leave vehicle, 8 491 
Protest, § 489, p. 109 

Last clear chance, jury question, 8 528, p. 595 
Law governing actions for injuries by, 8 259, n. 
71 

Leaving scene of accident, criminal liability, 8 675 
Liability for negligent operation of vehicle, 8 
444 

License to operate vehicle, liability for injuries 
for operating without, 8 164 
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Passengers—Continued 
Lookout, 

Contributory negligence, § 488, p. 101 
Jury question, § 527, p. 5G3 
Liability for injuries caused by failure 
maintain, $ 404, p. 1025 
Owner riding as passenger, § 488, p. 107 
Observing and warning driver of danger, § 488, 
pp. 100-107 

Own safety, care required, § 480, p. 87 
Parking lots, duty of warning driver entering 
street from, § 488, p. 105 
Position of vehicle on highway, liability for in¬ 
juries, i 404, p. 1025 

Presumptions, actions for Injuries to, § 511(3), p. 
201 

Proximate cause of injury, 

Circumstances considered, § 404, p. 1025 
Contributory negligence, § 480, p. 88 
Jury question, § 522, p. 413 
Lookout, § 488, p. 103 
Protest, § 489, p. 110 
Jury question, § 522, pp. 402, 413 
Public service vehicles, generally, post 
Keekless acts resulting in injury to, evidence, § 
518, p. 350 
Heckless driving, 

Danger to as constituting offense, § 013 
Duty of warning driver, § 488, p. 105 
Relationship, 

Evidence in actions for injuries, § 510, p. 203 
Pleading in action for injuries, § 505, p. 
171 

Res ipsa loquitur, doctrine as applicable in action 
for injuries to, § 511(3), p. 204 
School bus discharging or receiving, care required 
to avoid injuring, § 390, p. 971 
Sleep, 

Driver, 

Assumption of risk of injury, 8 487, p. 
100 

Injury as result of driver falling asleep, 
evidence, 8 518, p. 355 

Passenger, contributory negligence, § 488, p. 
100 • 

Speed, 8 404, p. 1027 

Contributory negligence, 8 480, p. 90; 8 489, 
p. 107; § 527, p. 558 
Culpable negligence, § 404, p. 1027 
Degree of care, 8 480, p. 90 
Duty of warning driver, 8 488, p. 105 
Evidence, § 516, p. 271; § 518, p. 355 

Jury question in action for injuries to, 8 520, 
p. 431, n. 61 

Knowledge of, evidence in actions for in¬ 
juries, § 516, p. 271 
Protest, 8 489, p. 107 

Evidence, 8 516, p. 271 
Street cars, generally, post 
Towing car, liability for negligence of operators, 
8 444 

Wanton acts resulting in Injury to, evidence, 
518, p. 350 

Willful or wanton conduct, 

Contributory negligence, 8 48G, p. 94 
Evidence, 8 518, p. 350 


Passing and overtaking, 88 321-528, p. 743-767 
Animals, 

Care required, 8 411 
Frightening animals, 8 416 
Anticipating change of course, following vehicle, 
8 323, p. 749 
Approaching vehicles, 

Care required in passing, § 326, p. 757 
Negligence in collision with or endangering, 
evidence, § 518, p. 339 

Arm signal, overtaking motorist as required to 
take notice of, § 323, p. 747, n. 45 
Assumption overtaken vehicle will comply with 
law, § 320, p. 756 

Backing, evidence of negligence, 8 518, p. 336 
Bicycles, 

Contributory negligence, 8 464, p. 21 
Negligence, jury question, 8 526, p. 478, n. 24 
Warning, § 380 

Blinding lights, following driver confronted with 
required to stop, § 323, p. 749, n. 54 
Busses, care required in operation of vehicle, 8 
392, p. 961 

Care required in general, 8 321 
Following vehicle, § 323, pp. 746-752 
Leading vehicle, § 322, p. 746 
Overtaking vehicle, § 326, pp. 754-765 
Clear view ahead, overtaking vehicle, 8 320, p. 755 
("learanee between vehicles, 8 326, p. 764 
Contributory negligence, § 328 
Bicyclist, § 464, p. 21 
Following driver, § 323, p. 748 
Forward vehicles shifting line of travel, § 
322, p. 745 

Horseback riders, § 466 
Horse-drawn vehicles, § 465 
Jury question, § 522, p. 412; § 527, p. 536 
Motorcycles, jury question, § 527, p. 568 
Overtaken vehicle, § 325 
Proximate cause of injury, § 520, p. 390 
Control of vehicle, following driver, § 323, p. 747 
Crossings or intersections, ante 
Crowding by overtaken vehicle, § 325 
Curves, 8 326, p. 758 

Proximate cause of injury, Jury question, 8 
522, p. 410 

Distance ahead after passing before turning In, 
8 326, p. 764 

Distance between vehicles, § 323, p. 750 
Duties of overtaken vehicle, § 325 
Duties of overtaking vehicle, § 326, pp. 754-765 
Duties of vehicle ahead, § 322, pp. 743 746 
Duties of vehicle behind, § 323, pp. 746-752 
Evidence, § 518, pp. 335, 337, 339 ; 8 519, pp. 

360, 365 ; 8 520, pp. 384, 390 
Extent of use of road, § 322, p. 745 
Forward vehicle, 

Duties of operator, § 322, pp. 743-746 
Evidence of negligence, 8 518, p. 336 
Frightening animals on highways, 8 416 
Governmental regulations, § 327 
Guests or occupants, 

Contributory negligence, jury question, f 527, 
p. 562 

Duty to warn driver, 8 488, p. 104, n. 91 
Homicide, criminal liability, 8 657, pp. 764, 765 
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Passing and overtaking—Continued 
Horn, 

Failure of leading driver to hear, $ 322, p. 
744, n. 7 

Following driver as required to sound, § 323, 
p. 750 

Horse-drawn vehicles, 

Contributory negligence, § 405 
Negligence, jury question, § 520, p. 480, n. 40 
Increase of speed by overtaken vehicle as negli¬ 
gence, § 325 

Instructions to jury in actions for injuries, § 549 
Intersections. Crossings and intersections, ante 
Jury question, 8 520, pp. 44S, 4*19 
Keeping to right, leading vehicle, § 322, p. 74G 
Last clear chance, § 320, p. 755, n. 31 
Jury questions, § 528, p. 593 
Law of road, assumption overtaking vehicle will 
observe, § 325 

Leading vehicle, duties of operator, § 322, p. 743 
Left hand turn, possibility of meeting vehicle 
making, § 320, p. 750 

Left side of vehicle, passing on, § 320, p. 701 
Lights, 

Assumption leading vehicle will observe law, 
§ 323, p. 750 

Contributory negligence, jury question, § 527, 
p. 537 

Evidence of negligence, § 518, pp. 337, 339 
Leading vehicle, § 322, p. 744 
Lookout, 

Evidence, § 518, pp. 337, 339 
Following vehicle, 8 323, p. 747 
Leading vehicle, 8 322, p. 744 
Meeting other vehicle while attempting to 
pass, § 310 

Maintenance of position until clear of overtaken 
car, § 320, p. 704 

Meeting other >chicle while attempting to pass, 
care required, 8 010 

Moving vehicles only as within statute relating 
to, § 327 

Narrow way, § 320, p. 756 

Obscured vision, reduction of speed or stopping, 
§ 323, p. 749 

Obstructed view, passing in case of, 8 020, p. 758 
Offenses, violation of regulations, § 68G 
Oncoming traffic, § 320, p. 703 
Opportunity to pass, overtaken vehicle as re¬ 
quired to afford, § 325 
Opposite direction, 

Liability for injuries to or from vehicle ap¬ 
proaching, § 328 

Passing between vehicles proceeding in, § 
326, p. 757 

Overtaken vehicle, duties of, § 325 
Overtaking vehicle, duties of, § 326, pp. 754-705 
Parked vehicles, 

Contributory negligence, jury question, § 527, 
p. 552 

Ix>okout for, § 323, p. 747, n. 43 
Passengers injured as result of failure to ex¬ 
ercise due care, 8 464, p. 1025 
Pedestrians, 

Care required, 8 387 
Liability for injuries to, 8 328 


Passing and overtaking—Continued 
Pedestrians—Continued 

Stepping aside to allow vehicle to poMi I 
469, p. 38 

Place of passing, 8 326, p. 757 
Position on highway as affecting liability for 
injury resulting, § 320, p. 763 
Presumption, § 511(4), p. 213 
Proper side on which to pass, 8 326, p. 761 
Proximate cause of injury, 

Evidence, § 519, pp. 3G0, 305 
Jury question, § 522, pp. 398, 402 
Public service vehicles, regulations as to, 8 56 
Rear view mirror, use of by leading vehicle, 8 
322, p. 744, n. 6 
Reasonable care, § 326, p. 755 
Reciprocal duties of drivers, § 321 
Reckless driving, 8 320, p. 756, n. 36 
Reduction of speed, 

Following driver, 8 323, p. 749 
Overtaken vehicle, § 325 

Reliance on compliance with law, following driver, 
§ 323, p. 749 
Right hand side of road, 

Leading vehicle, 8 322, p. 746 
Overtaken vehicle, 8 325 
Right of vehicle to pass, 8 324 
Rules of road, § 320, p. 703 
School bus, 

Discharging or receiving passengers, care 
required, § 396, p 971 
Offense, 8 080 

Side on which to pass, § 320, p. 701 
Signals, post 

Space between vehicles, § 323, p. 750 
Speed, post 

Standing vehicle, $ 338. pp. 7N9-797 

Cure required, § 305, n. 01; 8 338, p. 793 
Contributory negligence, jury question, 8 527, 
p. 552 
Stopping, 

Evidences 8 518, p. 330 
Leading vehicle, § 322, p. 745 
Obscured vision, § 323, p. 749 
Overtaken vehicle, 8 325 
Street cars, post 

Sudden emergency, following driver confronted 
with, § 323, p. 749 

Sudden stops, leading vehicles, 8 322, p. 745 
Superior right of leading vehicle, 8 322, p. 744 
Three-lane highway, § 321; 8 320, p. 704 
Time, signal or warning of intention, 8 326, p. 

7 GO 

Traffic regulations, compliance with, 8 326, p. 755 
Tunnels, passing vehicle in, § 326, p. 758 
Turning hack to proper side of road after passing, 
§ 326, p. 764 

Turning by forward vehicle, negligence, evidence, 
§ 518, p. 336 

Turning out to allow approaching vehicle to pass, 

8 322, p. 745 

Turning to right, overtaken vehicle, 8 325 
Underpass, passing vehicle in, 8 326, p. 758 
Violation of regulations, offense, 8 686 
Warning, 

Approaching danger, leading driver, 8 322, p, 
746 
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Passing and overtaking—Continued 
Warning—Continued 

Intention to pass, 8 326, p. 760 
Wrong side of road, anticipation of attempt, § 
325 

Passive negligence, liability for injuries resulting, 8 
252, p. 616, n. 39 

Patrol system, injuries from defects or obstructions 
in highways, liability of state maintaining high¬ 
ways under, 8 170 
Pavement, 

Defects or obstructions in highways, liability for 
Injuries, 8 179 

Intersections, right of way, 8 362, p. 870 
Offenses, operating vehicle without protecting 
edge, 8 055 
Payment, 

License fees and taxes, 8 142, pp. 461-465 
Lien for repairs, discharge by, § 750 
Peddlers, license and registration, exemption of dis¬ 
abled and indigent persons, § 64 
Pedestrians, §fi 382-389, pp. 935-955 

Actual striking, liability as dependent on, 8 383, 
p. 940 

Alleys, care required to avoid injuring, 6 389, p. 
950, n. 53 

Anticipation of presence on highway, 8 383, p. 
937 

Approaching traffic, 8 389, p. 931 
Assumption, 

Approaching motorist will obey traffic regu¬ 
lations, § 470, p. 52 

Motorist will exercise care to avoid Injuring, 
§ 468, p. 31 

Pedestrian will exercise care for own safety, 
§ 386 

Assumption of risk, crossing in front of ap¬ 
proach lug vehicle, § 470, p. 53, n. 28 
Backing vehicle, 

Contributory negligence, jury question, 8 527, 
p. 572 

Duty to use care to protect against injury, § 
471, p. 62 
Lookout for, 8 302 

Negligence causing injury, jury question, § 
526, p. 469, n. 56 

Bathing beach used as highway, liability for in¬ 
jury on, 6 383, p. 941 

Blind pedestrians at street intersections, negli¬ 
gence, jury question, 6 526, p. 488, n. 1 
Blinding lights, care required of motorist con¬ 
fronted with, 8 389, p. 954, n. 71 
Blinker light, care of motorist approaching, § 380, 
p. 955 

Burden of proof in actions for Injuries to, 8 511 

(2), p. 108 

Busy streets, care required to avoid injury, § 468, 
p. 30 

Care for own safety, contributory negligence, jury 
question, 8 527, p. 581 

Care required to avoid injuring, 8 383, p. 938 
Circumstantial evidence, negligence in operation 
of vehicle injuring, 8 518, p. 310 
Collision forcing second car against, § 383, p. 940, 
n. 75 

Collision with car rather than pedestrian in 
emergency, | 257, p. 625, n. 89 


Pedestrians—Continued 

Comparative care as between pedestrian and mo¬ 
torist, 8 385 

Conflict between state and local regulations gov¬ 
erning right of way, 8 388, p. 945, n. 21 
Construction of term, 8 384 
Continuing duty to look when crossing street or 
highway, 8 471, p. 62 

Continuing duty to use care to avoid Injury, 8 468, 
p. 30 

Contributory negligence, §§ 468-473, pp. 27-68 
Amount of care required, 8 468, p. 30; 8 470, 
pp. 41, 46 

Approaching vehicle, 

Crossing in front of, 8 470, p. 52 
Lookout for, 8 469, p. 36 

Assumption motorist will exercise care to 
avoid injuring, $ 468, p. 31 
Boarding or alighting from street car or other 
vehicle, §§ 477-482, pp. 72-79 
Care required on part of, 8 468, p. 28 
Children, 8 485, p. 85 

Compliance with governmental regulations, 8 
468, p. 31 

Continuing duty to use care to avoid injury, 
8 468, p. 30 

Crossing private driveway, § 474 
Crossing street between intersections, § 470, p. 
40 

Crossing street or highway, § 470, pp. 39-60; 
§ 478 

Degree of care required, 8 468, p. 30; 8 470, 
p. 41 

Diagonally crossing street, 8 470, p. 54 
Disabled persons, jury question, 8 527, p. 
586 

Disregard of traffic signals, 8 470, p. 57 
Emergencies, § 468, p. 32 
Evidence, § 515; 8 520, pp. 309, 388, 391 
Failure to see or hear approaching vehicle, 
§ 471, p. 63 

Instructions to jury, § 542, p. 623 
Intoxication, 8 484 

Jury question, 8 522, p. 416, n. 47; $ 
522, p. 417; 8 527, pp. 573, 581, 586 

Jaywalking, 

Jury question, 8 527, p. 577 
Presumption, 8 512, p. 230, n. 5 

Jury question, 8 522, p. 416, n. 47; 8 522, p. 

417; 8 527, pp. 570, 577, 581, 586 
Last clear chance, ante 
Lookout, ante 

Lying in street, jury question, 8 527, p. 572 
Meeting vehicle, stepping aside, § 469, p. 
38 

Middle of road, walking in, 8 469, p. 34 
Obstructed view, crossing street or highway, 
§ 470, p. 55 

Overtaking vehicle, stepping aside, 8 469, p. 
• 38 

Persons working about motor vehicles, f 468, 
p. 29 

Police officers, while performing duties In 
street, 8 475 

Presumption, 8 512, pp. 237, 240 
Private premises, | 468, p. 32 
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Pedestrians—Continued 

Contributory negligence—Continued 
Proximate cause, § 468, p. 29 

Evidence, § 520, pp. 388, 390, 391 
Jury question, § 522, pp. 413, 416 
Rear lookout, contributory negligence, S 469, 
p. 36 

Reciprocal rights and duties, § 468, p. 28 
Regulations prohibiting crossing street be¬ 
tween intersections, violations, § 470, p. 
45 

Reliance on care of motorist, § 468, p. 31 
Boarding or alighting from street car 
or other vehicle, § 482 
Crossing street or highway, § 470, pp. 42, 
51; g 471, p. 61 
Infants, § 485, p. 85 
Sidewalks, § 473 

Standing or sitting in street or highway, 
§ 472, p. 66 

Traffic signals, crossing on, § 470, p. 
59 

Walking along highway, g 469, p. 35 
Sidewalks, § 473 

Standing or sitting in highway, g 472, pp. 
64-67 

Boarding or alighting from street car 
or other vehicle, § 481 

Standing vehicles, crossing street or highway 
behind, g 470, p. 48 
Stopping, § 471, pp. 6(M»4 
Stopping in roadway to allow passage of ve¬ 
hicle, g 470, p. 42 

Traffic officers while performing duties in 
street, § 475 

Traffic signals, obedience to, § 470, pp. 57, 
58 

Volunteer traffic director standing in high¬ 
way, § 475 

Waiting in street for street car or other ve¬ 
hicle, $ 479 

Walking along street or highway, § 4G9, pp. 
33-39 

Control of vehicle, negligence of operator injur¬ 
ing, evidence, g 518, p. 314 
Crossings or intersections, ante 
Crosswalks, liability for injury when struck by 
automobile, § 234, p. 593, n. 20 
Curb, stopping, looking and listening before cross¬ 
ing street, g 471, p. 61 

Deaf pedestrian crossing street, jury question, g 
526, p. 488, n. 1 
Defined, § 382 

Degree of care to avoid Injuring, crossings or 
Intersections, § 389, p. 052 
Deviation from crosswalk while crossing street, 
§ 470, p. 49 

Diagonally crossing street, $ 470, p. 54 

Passenger alighting from street car, g 478 
Direction shown by impact of vehicle, evidence, 
§ 516, p. 259 

Disabled vehicle, standing in highway to warn 
travelers of presence, g 472, p. 64 
Divided highways, walking on left side of road, 
regulations requiring, g 469, p. 38 


Pedestrians—Continued 
Emergency, 

Collision with car rather than pedestrian, | 
257, p. 625, n. 89 
Contributory negligence, 

Crossing street or highway, g 470, p. 41 
Jury question, g 527. p. 582 
Instructions to jury, g 535 

Equal rights on highway of pedestrians and mo¬ 
torist, g 389, p. 950 

Evidence as to negligence in operation of vehicle 
injuring, g 518, p. 308 

Excessive speed of approaching automobiles, fail¬ 
ure to see as negligence, g 471, p. 64 
Falling articles injuring, jury question, § 526, p. 
502, n. 82 

Filling stations, care required to avoid injury 
to pedestrians using adjacent sidewalks, g 
777 

Fog, 

Crossing highway, negligence, g 470, p. 56 
Right of way at intersections, § 388, p. 046, 
n. 22 

Forcing into position of danger, proximate cause 
of injury when struck by other automobile, 
§ 255 

General duties of operator as to, g 383, pp. 936- 
911 

Governmental regulations, crossing streets be¬ 
tween intersections, § 470, p. 45 
Green light, care required of motorist proceeding 
on, § 388, p. 9-19 

Habits while on or approaching highway or in¬ 
tersection, admissibility of evidence, g 515 
Icy sidewalks, right to travel on streets in case 
of, g 469, p. 33 

Instruct ions to jury in actions for injuries to, g 
542, pp. 619-624 

Intersections. Crossings and intersections, ante 
Intoxicating liquor, ante 

Jury question, § 526, p. 425, n. 14, 16; g 526, p. 
464 

Last clear chance, ante 
Law of road, g 468, p. 28, n. 1; g 4G0, p. 37 
Left hand side of road, ante 
Listening before crossing street or highway, g 
471, pp. 00-64 

Local regulations governing right of way, con¬ 
flict with state regulations, § 388, p. 945, 
n. 21 

Location as respects care required to avoid in¬ 
juring, g 389, pp. 950-955 
Lookout, ante 

Lying in street, contributory negligence, Jury 
question, g 527. p. 572 
Meeting, care required, §g .‘{05, 387 
Stepping aside, § 469, p. 38 
Middle of road, 

Contributory negligence in walking in, | 469, 
p. 34 

Negligence as result of stopping in, g 470, p. 
42 

Nighttime, walking along highway, contributory 
negligence, Jury question, g 527, p. 574 
Notice of right to be on highway, operator as 
charged with, f 383, p. 937 


1053 



INDEX TO MOTOR VEHICLES 


Pedestrians—Continued 
Obstructed view, 

Care required, 8 388, p. 948, n. 34 
Contributory negligence in crossing street, 
jury question, § 527, p. 579 
Crossing street or highway, § 470, p. 55 
Obstructions on sidewalk causing use of street, 

§ 234, p. 590 

Offenses, failure to give warning on approaching, 

§ 056 

Overtaking vehicles, stepping aside, $ 460, p. 38 
Parked vehicle, 

Stepping into path of approaching automo¬ 
bile from between, negligence, § 470, 
p. 50 

Sudden appearance from behind, § 386, n. 

5 

Parking resulting In collision injuring, § 337, p. 
787 

Passing and overtaking, 

Care required, § 387 
Liability for resulting injury, § 328 
Position on highway, § 380, pp. 950-955 
Evidence, § 510, p. 259 

Predominating right of way in vehicle, § 388, p. 

944, n. 18 
Presumptions, 

Actions for injuries, § 511(3), p. 201 
Exercise of care for own safety, § 380 
Private driveways, 

Contributory negligence of pedestrian injured 
on, jury question, § 527, p. 572 
Right of way on sidewalk crossing, § 474 
Private premises, 

Care required toward, § 349, p. 819 
Contributory negligence, § 408, p. 32 
Jury question, § 527, p. 572 
Right of way on sidewalk crossing private 
driveway, 8 474 

Rights as between pedestrian and motorist, 

8 389, p. 950, n. 52 

Private road, rights sb between pedestrian and 
motorist, 8 389, p. 950, n. 52 
Projections from vehicle causing injuries, 8 472, 
p. 07 

Jury question, 8 526, p. 502, n. 81 
Proximate cause of injury, 8 234, p. 595 ; 8 383, 
p. 940 

Jury question, 6 522, pp. 398, 403 
Public crossings, right of way, 8 470, p. 48 
Public service vehicles, bond or security as cov¬ 
ering injuries to, 8 115, p. 416 
Rain obscuring view, crossing highway, negli¬ 
gence, 8 470, p. 56 

Reciprocal rights and duties, 8 383, p. 937 ; 8 468, 

p. 28 

Instructions to Jury, 8 542, p. 623 
Recklessness, crossing at intersections and pub¬ 
lic crossings, 8 470, p. 47 

Reduction of speed when seeing on highway, § 
292 

Regulations, 8 35 

Compliance with, 8 408, p. 31 
Relative rights and duties, 8 383, p. 937 
Instructions to jury, § 542, p. 620 
Reliance on care of, 8 386 


Pedestrians—Continued 

Reliance on care of motorist. Contributory neg¬ 
ligence, ante, thiB head 
Right hand side of road, post 
Right of way, 8 388, pp. 944-950 

Assumption approaching motorist will yield, 

§ 470, p. 52 

Assumption pedestrian will yield, 8 380, n. 99 
Contributory negligence on failing to yield, 
Evidence, 8 *">20, p. 388 
Jury question, 8 522, p. 416; 8 527, p. 581 
Crossing street between intersections, § 470, p. 
45 

Crossing street or highway, 8 470, p. 42; 8 
478 

Evidence, § 518, p. 314; § 520, p. 388 

Instructions to jury, § 542, p. 024 

Jury question, § 522, p. 416; 8 526, p. 471; 

§ 527, p. 581 

Public crossings, § 470, p. 48 
Sidewalk crossing private driveway, 8 474 
Vehicle and pedestrian, § 388, pp. 914-950 
Roadway, right to walk in, § 409, p. 33 
Running down as evidence of negligence, 8 383, p. 
939, n. G2 

Running over pedestrians previously struck by 
other vehicle, § 254, n. 62 

Rural communities, anticipating presence on 
highway, § 383, p. 938 
Safety zone, 8 389, p. 951 

Evidence as to standing in when struck by 
vehicle, § 516, p. 259 
Shoulder of highway, 

Contributory negligence, jury question, § 527, 
p. 572 

Necessity of walking on, § 409, p. 34 
Walking on left side of road, § 409, p. 38 
Sidewalks, care to avoid Injuring pedestrians on, 
§ 389, p. 955 
Sidewalks, post 
Signals, 8 288, pp. 075, 076 

Evidence in actions for injuries, 8 518, Pu 
314 

Jury quest ion, 8 526, p. 466 
Sitting in highway. Standing or sitting in high¬ 
way, post, this head 

Slowing down when approaching or passing, f 
292 

Assumption approaching motorist will obey 
regulations, 8 470, p. 52 

Smoke obscuring view, crossing highway, 8 470, 
p. 5G 

Snow covered sidewalks, right to walk on streets, 
§ 469, p. 33 

Snow obscuring view, crossing highway, 8 470, 
p. 56 

Special duties of operator, 8 384 
Speed, 

Assumption approaching motorist will obey 
regulations, 8 470, p. 52 
Evidence of, negligence of operator injuring, 
8 518, p. 314 

Failure to see automobile approaching at ex¬ 
cessive speed, 8 471, p. 64 
Vehicles approaching, 8 388, p. 948, jl 34 
Jury question, 8 526, p. 431 
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Pedestrians—Continued 

Standing or sitting in highway, 

Contributory negligence, § 472, pp. 64-67 
Jury question, § 527, p. 572 
Waiting for street car, § 479 
Instructions to jury to, § 544 
Negligence causing injury to, jury question, 
§ 526, p. 472 
Standing vehicles, 

Care as to persons about, § 384 
Crossing street or highway behind, negli¬ 
gence, § 470, p. 48 

Statutory provisions, walking along highway, 8 
4C9, p. 33 

Left side of highway, walking on, § 469, 
p. 38 

Stepping aside to allow motor vehicle to pass, § 
469, p. 38 
Stopping, 

Crossing street or highway, { 470, p. 42 
Duty to stop before crossing street or high¬ 
way, § 471, pp. 60-64 

Evidence of, negligence of operator injuring, 
§ 518, p. 316 

Street cars, stepping in path of approaching 
automobile from behind, negligence, § 470, 
p. 56 

Sudden appearance, § 386 

Instructions to jury, § 542, p. 623 
Towing vehicles, 

Attempting to pass between towing and towed 
vehicle, § 470, p. 43 
Caro required as to, § 339 
Negligence resulting in injury to, Jury ques¬ 
tion, § 526, p. 463 

Traffic lights or signals, § 388, p. 948 

Assumption pedestrian will observe, 8 38G, n. 
99 

Compliance with or violation of, § 470, pp. 
56, 57; 8 518, p. 314 
Contributory negligence, jury question, § 
527, p. 578 

Jury question, 8 526, p. 469; 8 527, p. 
278 

Obedience of vehicle approaching, § 389, p. 
955 

Relieving operator from duty of exer¬ 
cising care, § 383, p. 939, n. 62 
Right of way as affected, § 388, p. 948 
Turning into crossing, care required of vehicle 
turning, 8 389, p. 954 

Turning vehicle on running Into, § 303, p. 716 
Unavoidable accident, 8 383, p. 940, n. 68 
Unexpected movements, accident duo to, § 386 
Violation of special regulations governing, § 384 
Walking in highway, construction of term, 8 
384 

Walking on or along street or highway, 

Contributory negligence, 8 *159, pp. 33-39 
Evidence, § 520, p. 372 
Jury question, § 526, p. 466; { 527, p. 
573 

Warning, 

Approach of vehicles, 8 389, p. 951 
Jury question, 8 526, p. 471 
Willful or wanton negl gence as to pedestrian 
crossing street, 8 258, p. 631, n. 29 


Pedestrians—Continued 

Wrong side of road, post 

Yielding right of way to, instructions to jury, | 
542, p. 624 

Penalties. Fines, penalties and forfeitures, general¬ 
ly, ante 

Peril, rescue of person imperiled as result of oper¬ 
ation of vehicle, contributory negligence, | 457 
Permission. Consent, generally, ante 
Permissive guests, care required to avoid injuring, 
8 400 

Permissive use, prima facie case of agency as re¬ 
spects liability for injuries from operation of 
vehicle, 8 517, p. 284 
Permits, 

Dealers, 8 40, p. 163 

Filling stations, § 776, pp. 931-939 

Jitney busses, ante 

License and registration, generally, ante 
Public service vehicles, post 
Renting or hiring of vehicles, § 760 
Permittees, care required as to permittees of one 
other than owner, § 399(2), pp. 985-991 
Personal judgment, nonresident defendant served with 
process by service on state official, 8 502, p. 153, 
n. 20 

Personal property, classification as, § 9 
Personal property taxes, license or certificate of regis¬ 
tration, payment as condition to issuance, § 109 
Personal representatives, constructive service of proc¬ 
ess on, deceased nonresident, § 502, p. 159 
Petition. Declaration, petition or complaint, general¬ 
ly, ante 

Photographs as evidence, 

Damaged vehicles, evidence in actions for in¬ 
juries from operation, § 51(1, p. 253, n. 72 
Scene of accident or collision, § 516, p. 263 
Physical capacity, contributory negligence of passen¬ 
ger riding with physically Incapacitated driver , 
jury question, § 227, p. 588 
Physical condition. 

Evidence on question of contributory negligence, 

§ 516, p. 249 

Scene of accident or collision, admissibility of 
evidence as to, § 516, p. 2(50 
Physical disabilities. Disabled person, ante 
Physical fuels, sjjeed, consideration in determining, 

§ 516, p. 270 

Physicians and surgeons, 

Assistance to injured person ns including duty 
to procure, criminal liability, § 674, p. 821 
Care required in operating vehicle, 8 371 
Death or personal injury actions, testimony of 
attending physician, § 516, p. 255 
Family purpose doctrine applicable to cars used 
in making professional calls, § 433, p. 1009 
Guests in vehicle operated by, 8 399(1), p. 978, n. 

22 

Speed regulations, exemption, § 643 
Taking injured person to, defenses in prosecution 
for failure to comply with law, 8 676 
Pickup cab, distinguished from automobile truck, f 4, 
n. 63 

Pickup defined, 8 8, p. 118 

Pickup service, public service vehicles, municipal li¬ 
cense tax, 8 81, p. 262, n. 31 
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Piers in streets, liability for injury to vehicle or oc¬ 
cupants as result of maintenance, 8 184 
Pillars, injury to vehicle or occupants as result of 
maintenance, § 184 
Place, 

Accident, evidence? actions for injuries from oper¬ 
ation, 8 517, p. 274 

Crossings or intersections, speed limit, 8 357, p. 
846 

Driving while Intoxicated, place of operating ve¬ 
hicle, 8 629 

Allegations as to place, § 623, p. 725 
Employment, servant using vehicle for purpose 
of going to and from, liability of owner for 
injuries resulting, | 437, p. 1102 
Lookout, crossings or intersections, 8 353, p. 
839 

Notice of injury as required to set forth, § 215 
Parking vehicle, 8 330, pp. 770-774 
Passing vehicle proceeding in same direction, § 
326, p. 757 

Reckless driving, allegations as to as essential in 
prosecution for, § 617, p. 708 
Repairmen, redelivery of vehicle to owner, § 734 
Speed violation, 

Allegations in prosecution for violation of 
law, § G46 

Burden of proof, 8 047, p. 751 

Stopping, intersections, 8 359, p. 852 
Stopping and leaving vehicle unattended, 8 330, pp. 
770-774 

Plaintiffs, actions for injuries from operation, 8 500, 
p. 143 

Planking bridges, vehicle of great weight passing 
over, 8 183 

Plates. License plates, generally, ante 
Platform, passenger or guest riding on, contributory 
negligence, 8 490, p. 114 

Plats, scene of accident or collision, evidence in ac¬ 
tions for injuries, § 516, p. 203 
Playgrounds, 

Municipal vehicles used in building, liability for 
negligence in operation, 8 441, p. 1113, n. 
15 

Parking vehicle on, liability for injuries to chil¬ 
dren playing on, 8 401, n. 80 
School grounds used as, care required in opera¬ 
tion of vehicle on, 8 349, p. 823 
Play streets, prohibiting use of by vehicles, 8 31, n. 
61 

Playing in streets, 

Care required to avoid injuring, 8 396, p. 966, n. 
37 

Contributory negligence, 8 485, p. 85 
Jury question, 8 527, p. 589 
Evidence of negligence of operator of vehicle, 8 
518, p. 318 

Plea or answer, 

Injuries from defects or obstructions in high¬ 
ways, actions for, 8 221 
Injuries from operation, actions for, 8 506 
Law governing, 8 496 

Pleading, 

Complaint. Declaration, petition or complaint, 
generally, ante 


Pleading-Continued 

Contributory negligence, Instructions conforming 
to In actions for Injuries from operation, 8 
533 

Declaration, petition or complaint, generally, ante 
Oarage keepers, actions for loss or damage to 
stored vehicles, 8 727, p. 872 
Indictment, Information or complaint, generally, 
ante 

Injuries by vehicle other than motor vehicle, ac¬ 
tions for, § 567 

Injuries from defects or obstructions in high¬ 
ways, actions for, 88 219-222, pp. 559- 
564; 8 237 

Instructions, applicability to pleadings, 8 556, 
p. 647 

Instructions based on pleading, 8 228, p. 
591 

Injuries from operation, actions for, 88 503-508, 
pp. 107-192 

Evidence admissible under, 8 508, p. 187 
Foreign law, 8 259 

Verdict or findings responsive to, 8 558, p. 
054 

Injury by animals, actions for, 8 505, p. 673 
Lien against vehicle, proceedings to foreclose, 8 
758 

Manufacturers or dealers, action against for in¬ 
juries caused by defective construction, 8 
107 

Petition. Declaration, petition or complaint, gen¬ 
erally, ante 

Public service commission, post 
Race tracks or speedways, actions for injuries, 8 
585 

Renting or hiring of vehicles, actions for Injuries 
to third persons, 8 709 
Repairmen, 

Actions against for loss of or damage to ve¬ 
hicle, 8 739, p. 883 

Actions to recover for services, 8 738 
Storage of vehicles, actions for loss or dam¬ 
age to vehicle, 8 727, p. 872 

Ple__are vehicles, 

Family purpose doctrine as limited to, | 433, p. 
1069 

License fees and taxes, classification, ( 140, p. 
457 

Pleasure trip, servant or agent, negligence in oper¬ 
ation of vehicle during as within scope of em¬ 
ployment, 8 452, n. 6 

Pledges, garage keepers, stored vehicle, 8 724 
Pneumonia, defect in highway resulting in because of 
spending night In car, damages as recoverable 
for, 8 233, n. 15 

Poles, erection near traveled part of highway, lia¬ 
bility for injuries to vehicle or occupant caused 
by, 8 207 
Police cars, 

Care required in operation, | 375 
Evidence of negligence, 8 518, p. 344 
Fire call, exemption from traffic regulations when 
answering, 8 372, n. 38 

Guests, assumption of risk for injuries, | 486, 
p. 96 
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Police cars—Continued ^ 

Intersections, 

Assumption as to approaching at reasonable 
speed, S 361, p. 861, n. 9 
Oontributory negligence in collision with, jury 
question, f 527, p. 549 

Jury questions, negligence in collision with, $ 526, 
pp. 481, 503 

License and registration, exemption of vehicles, 

§ 65 

Municipal liability for negligence in operation, 

§ 441, p. 1119 

Offenses, exemptions, § 590 
Personal liability for injuries caused by or pur¬ 
suing speed motorist, 8 426, n. 58 
Public service vehicles, exemption from regula¬ 
tions, 8 44, p. 190 

Speed regulations, exemption from, § 29, p. 149 
Towing of wrecked automobiles, § 717 
Traffic regulations, exemption from, § 29, p. 149; 
§374 

Police commissioners, 

Bus terminals, power to regulate, § 49, p. 223 
Public service vehicles, regulations, § 45, p. 194, 
n. 32 

Police courts, driving while intoxicated, jurisdiction 
of prosecution for, § (531 
Police justices, criminal jurisdiction, § 592 
Police power, 

Chauffeurs and drivers, § 146 
Filling stations, §§ 716, 770 
Garages, § 716 

License and registration, £§ 60, 137 
Lights, § 26 

Parking, § 28, pp. 136-146 
Parking meters, § 28, p. 141 
Public service vehicles, § 44, p. 188; § 45, p. 195a 
Certificate of public convenience and neces¬ 
sity, § 82, p. 264 
Beckless driving, § 609, p. 699 
Regulation and control, generally, post 
Sale of vehicle, § 40, p. 161 
Speed, 8 29, pp. 146, 149 

Stopping and rendering assistance after acci¬ 
dent, § 674, p. 816 
Policemen, 

Contributory negligence, 8 475 
Jury question, § 527, p. 584 
Running board, negligence in riding on while 
directing operations, § 490, p. 115 
Jitneys, regulation requiring free transportation, 
8 56 

Joint and several liability of city and policeman 
for injuries as result of negligence, § 427, p. 
1049 

Jury question, negligence causing injury to, § 526, 
p. 475 

Municipal liability for failure to prevent injuries 
to motorist from acts of third persons, § 564 
Regulation and control of operation, § 14, p. 127 
Speed, exemptions, 8 343 

Storage of vehicles, liability for charges on ve¬ 
hicle placed in storage by, § 725 
Wrecker service, liability of owner for service 
ordered by, 8 728 

Poor farm, negligence in operation of city truck in 
connection with, 8 441, p. 1113, n. 14 
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Position on highway, 

Consideration in determining reasonableness, | 
291 

Contributory negligence, 8 281, p. 658 
Animals, § 467 
Bicyclist, 8 464, p. 21 
Horse-drawn vehicles, 8 527, p. 569 
Jury question, § 527, pp. 527, 535, 569, 595 
Last clear chance, § 528, p. 595 
Meeting other vehicles, § 527, p. 540 
Crossings or intersections, 

Care required as affected, § 356 
Consideration in determining negligence, 8 
363, p. 896 

Liability, 8 350, p. 827 

Evidence, actions for injuries from operation, § 
516, p. 258 

Horse-drawn vehicles, contributory negligence, 
jury question, § 527, p. 569 
Instructions to jury, actions for injuries from op¬ 
eration, § 532 

Last clear chance doctrine, jury question, § 528, 
p. 595 

Left turn, § 367, p. 911 

Liability for injuries, 88 274-283, pp. 652-661 

Meeting other vehicle, § 306 

Contributory negligence as, jury question, § 
527, p. 540 

Liability for injury, § 310 
Passengers, liability for injuries as affected by 
position of vehicle, § 404, p. 1025 
Passing and overtaking, liability for resulting in¬ 
jury, 8 326, p. 763 

Pedestrians, care required, § 389, pp. 950-955 
Precautions in making change of, § 303, p. 719 
Right turn, § 367, p. 907 
Standing or parked vehicles, § 333 
Turning, § 303, p. 716 
Possession, 

Burden of proof, actions for injuries from opera¬ 
tion, § 511 (5), p. 225 

Certificate of title, holder as entitled to, 8 42, p. 
179, n. 25 

Family purpose doctrine as dependent on, § 433, 
p. 1070 

License and registration, lack of registration as 
affecting right, § 134, p. 442 
Liens, generally, ante 

Presumption of ownership based on, § 511(5), p. 

216 

Transfer of vehicle, noncompliance with statutory 
requirements as affecting right, 8 41, p. 171 
Post road, mail motor vehicles operating over, § 21 
Posted limits, speed, § 290, p. 683, n. 24 
Posting, tariff or schedule of rates of public service 
vehicles, § 54, p. 231 

Preliminary injunction, public service vehicles, opera¬ 
tion without permit or certificate, § 95, p. 353 
Premiums, filling stations, statutory provisions, 8 770, 
n. 18 

Preponderance of evidence, 

Animals, actions for Injuries by, 8 565, p. 675 
Cause of action for Injuries from operation or 
defense, 8 517, p. 273 
Contributory negligence, 8 520, p. 367 
Crossing vehicles, § 518, p. 327 
Damages from operation of vehicle, 8 517, p. 296 
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Preponderance of evidence—Continued 

Defects or obstructions in highways, actions for 
injuries from, § 225, p. 509 
Equipment, $ 518, p. 301 

Following vehicle, negligence in passing or at¬ 
tempting to pass, § 518, p. 337 
Gross negligence, g 518, pp. 298, 353 
Infants, negligence In operation of vehicle, § 518, 
pp. 316, 317 

Joint enterprise, actions for injuries from opera¬ 
tion, § 517, p. 294 

Last clear chance, action under doctrine, § 520, p. 
392 

Lookout, § 518, p. 302 

Master and servant relationship, § 517, p. 280 
Meeting vehicles, negligence of operators, § 518, 
p. 322 

Neg’igence, § 518, p. 295 

Ordinances, negligence in failing to comply with, 
§ 518, p. 300 

Ownership of vehicle, g 517, p. 277 
Passengers, negligence resulting in injury to, § 
518, pp. 347, 353 

Passing or overtaking, § 518, p. 335 
Pedestrians, negligence in operation of vehicle in¬ 
juring, | 518, p. 309 

Principal and agent relationship, § 517, p. 280 
Proximate cause of injury, g 519, p. 356; § 520, 
p. 387 

Recklessness, passenger injured as result of, § 
518, p. 353 

Scope of employment, proof driver was engaged 
In, § 517, p. 286 
Speed, § 518, p. 303 

Standing or parked vehicles, g 518, p. 340 
Statutes, neg'igence In failing to comply with, § 
518, p. 300 

Wanton or willful negligence, g 518, pp. 298, 353 

Presence of owner, criminal responsibility for acts of 
driver, g 590 
Presumptions, 

Actions for Injuries by vehicle other than motor 
vehicle, g 568 

Actions for injuries from defects or obstructions 
in highways, § 223 

Actions for injuries from operation, §g 509-513, 
pp. 192-243 

Agency of operator, g 526, p. 507 
Animuls, actions for injuries by, g 565, p. 674 
Assault and battery, g 600 

Assault with intent to murder or kill, malice, g 
666, p. 787 

Bicycle riders, actions for injuries to, | 511(3), p. 
201 

Blowout, g 511(3), p. 206 
Certificate of registration, g 119 
Community property, injuries from operation of 
vehicle by wife, g 511(6), p. 235 
Competency of driver, g 511(2), p. 200 
Concurrent negligence, g 512, p. 237 
Consent, prosecution for taking and using vehicle 
without, gg 694, 699 

Consent to use of vehicle, g 526, p. 521 
Contributory negligence, g 511(1); g 512, pp. 235- 
242 

Instructions to jury, g 557 


Presumptions—Continued 

Control of vehicle, g 511(4), p. 200; g 511(5), p. 
226 

Damages, g 509, n. 27 

Defective construction, actions against manu¬ 
facturers or dealers for injuries or damages 
resulting, g 167 

Defects or obstructions in highways causing in¬ 
juries, g 238 

Equipment, g 511(4), p. 212 
Family member, permissive use of vehicle caus¬ 
ing injury, § 526, p. 520 
Filling stations, license or permit, g 776, p. 939 
Garage keepers, s ions against for loss or dam¬ 
age to stored vehicles, g 727, p. 873 
Guests, 

Actions for injuries from defects or ob¬ 
structions in highways, g 223, n. 23 
Actions for injuries to, g 511(3), p. 201 
Happening of accident as giving rise to, g 511(3), 

p. 200 

Hit-and-run drivers, g 511(4), p. 212 
Homicide prosecution, g 666, p. 786 
Infants, 

Contributory negligence, g 512, p. 237 
Happening of accident, g 511(3), p. 201 
Instructions to jury, g 557 

Interstate commerce, prosecution for transporting 
stolen vehicle in, § 706 

Leaving scene of accident, prosecution for, g 678, 

p. 826 

Left turn, injuries as result of collision involving 
vehicle making, g 511(3), p. 206 
Liability, g 511(5), pp. 215-226 
License and registration, g§ 119, 137, 513 

liaising presumption of liability for injuries, 
g 511(5), p. 224 

Lien for repairs, action to recover possession or 
for conversion against person claiming, g 757 
Load of vehicle, g 511(4), p. 212 
Lookout, g 511(1), n. 43; g 511(4), p. 212 
Motor vehicle common carrier, status as, g 46, 
p. 206 

Neglecting duty after accident, prosecution for, g 
678, p. 826 

Negligence or other misconduct, gg 511(1), 511(2), 
pp. 195-200; g 518, p. 297 
Owner’s consent to driving of vehicle by member 
of family, statutory provisions, g 442, p. 1124, 
n. 45, 48 

Ownership, actions for injury from operation, f 
511(5), p. 216 

Parking on highway, g 511(4), p. 213 
Passengers, actions for injuries to, happening of 
accident, § 511(3), p. 201 
Passing and overtaking, g 511(4), p. 213 
Pedestrians, actions for injuries to, g 386; § 511 
(3), p. 201 

Permissive use by member of family, g 526, p. 520 
Projecting articles, apprehension of danger, g 348 
Proximate cause, g 510 

Public service commissions, review of orders, f 
45, p. 204 

Public service vehicles, post 
Rear-end collision, g 511(3), p. 206 
Rebuttal of presumption of, actions for injuries 
from operation, f 518, p. 298 
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Presumptions—Continued 

Reckless driving, prosecution for, 8 019 
Recklessness, 8 511(1), n. 41 
Regulation and control of operations, 88 18, 25 
Regulatory statutes or ordinances, 8 20 
Repairmen, actions ng linst for loss of or damage 
to vehicle, 8 739, p. 883 
Res ipsa loquitur, 8 511(3), pp. 200, 202 
Right of way, violation as negligence, 8 511(4), 
p. 214 

Rules of road, violation of as negligence, 8 511(4). 
pp. 209-215 

Scope of employment, § 52G, p. 515 
Rebuttal, 8 517, p. 290 

Skidding, res ipsa loquitur doctrine, 8 511(3), p. 
207 

Speed, 8 511(4), p. 209 

Prosecution for violation of speed law, 8 047, 
p. 751 

Storage of vehicles, actions for loss or damage 
to vehicle, 8 727, p. H73 

Traffic regulations, violation of as negligence, § 
511(4), pp. 209-215 

Traffic signals, violation of as negligence, 8 511 
(4), p. 214 

Transporting stolen vehicle in interstate com¬ 
merce, prosecution for, 8 706 
Turning, f 511(4), p. 214 

Violation of statutes, etc., 8 511(4), pp. 209-215 
Warning lights, failure to display, § 511(4), p. 215 
Wrong side of road, negligence in driving on, § 
511(4), p. 211 

Price signs, filling stations, validity of statute pro¬ 
hibiting. 8 770, n. 18 
Piling facie evidence, 

Agency, 8 517, p. 283 

Criminal prosecutions, 8 588; 8 833, p. 728; § 
641, p. 747 

Driving while intoxicated, prosecution for, 8 633, 
p. 728 

Negligence, actions for injuries from operation, 
8 518, p. 297 

Instructions to jury, 8 555, p. 645 

Ownership, certificate of title, 8 42, p. 179 
Speed, 

Instructions to jury in actions for injuries 
from operation, 8 555, p. 645 
Offenses, 8 641, p. 747; § 647, p. 751 
Primary liability, negligence in operation of vehicle 
with owner's permission, statutory provision, § 
442, p. 1124, n. 38 
Principal and agent, 

Borrower of vehicle, liability for negligence of 
agent operating vehicle, § 449 
Borrower of vehicle as agent of owner, liability 
for negligence of, § 439, n. 1109 
Burden of proof as respects liability for injuries, 
8 511(6), p. 227 
Child driving, 

Own or vehicle of another as parent's agent, 
8 445 

Parent’s car, liability for negligence, 8 434, 
p. 1077 

Consent to operation by agent, § 442, p. 1136 
Presumption, | 511(6), p. 228 


Principal and agent—Continued 

Constructive service of process, actions against 
nonresidents for injuries from operation of 
vehicle by agent, 8 502, p. 157 
Contributory negligence, 8 462, p. 18 
Deviation by agent operating vehicle, 8 437, p. 1163 
Evidence of relationtfiip, f 516, pp. 263, 260; f 
517, p. 280 
Family member, 

Jury question in action for injuries from 
operation of vehicle, 8 526, p. 519 
Presumption of agency of, 8 511(6), p. 234 
Family purpose doctrine, 

Based on princip’es of agency, § 433, p. 1068 
Relationship arising under, 8 433, p. 1067, 
n. 72 

Filling stations, negligent acts of agent, 8 777 
Garage keepers, storage of vehicles, negligence of 
agent, § 726, p. 869 

Hired vehicle, unauthorized use affecting relation¬ 
ship, § 430, p. 3091 

Husband acting as agent in operating wife's car, 
8 434, p. 1081 

Independent contractor’s agent, liability for in¬ 
juries from operation of vehicle by, § 438 
Injuries by vehicle other than motor vehicle op¬ 
erated by agent, § 566 

Instructions to jury respecting status as agent, 
8 551 

Intoxication of agent driving vehicle, liability of 
owner, § 437, p. 1097 

Joint action against for damages from operation 
by agent, 8 500, p. 146 

Joint and several liability for injuries from neg¬ 
ligence of agent, 8 427, p. 1048 
Jury questions in action for injuries from opera¬ 
tion by agent, 8 526, p. 504 
Licenses, agent to assist in issuance, § 98 
Notice as condition precedent to action for in¬ 
juries caused by agent, 8 495 
Operator acting as agent, liability for injuries by, 
8 426 

Owner’s liability for injuries caused by operation 
of vehicle by agent, § 435 

Passengers, liability of driver as owner’s agent, 
8 397 

Pleading relationship in action for injuries re¬ 
sulting from operation of vehicle by agent, 
8 505, p. 172 
Presumptions, 

Agency of operator of vehicle causing Injury, 
8 526, p. 504 

Operation of vehicle by agent, 8 511(6), p. 228 
Operator as agent of owner, 8 511(5), p. 219 
Prima facie case, evidence to establish, 8 517, p. 
283 

Principal’s liability in general for negligent opera¬ 
tion by agent, 8 425 

Process in actions for Injuries from operation, 
agent for service of process, 8 502, pp. 149-106 
Prospective purchaser operating vehicle as agent 
of owner, § 436, p. 1092 

Relative using owner’s car as agent, liability for 
injuries resulting, 8 432 

Renting or hiring vehicle as establishing relation¬ 
ship, § 760 

Repairman, lien for work done by agent, | 748 
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Principal and agent—Continue! 

Respondeat superior, liability under doctrine as 
dependent on existence of relation, f 436, p. 

1085 

Sale of vehicle, transfer of possession as incident 
as creating agency, | 496, p. 1003 
Salesmen, liability for negligence in operating 
vehicle as dependent on relationship, f 451, p. 
1155 

Scope of authority, agent inviting or permitting 
another to ride in vehicle, f 399(2), p. 987 
Scope of employment, generally, post 
Soliciting agent as agent as respects liability for 
negligence in operating vehicle, | 451, p. 1156 
Third person, negligence of driver of vehicle own¬ 
ed by third person, liability of person stand¬ 
ing in relation of principal, §| 450-454, pp. 
1147-1164 

Trespass on the case to recover for injuries 
caused by agent, f 494 

Unauthorised Invitee or permittee of agent, care 
required to avoid injury, 8 399(2), p. 988 
Use of vehicle for benefit of agent, liability of 
owner for injuries resulting, § 437, p. 1098 
Wife acting as agent In operating husband's car, 

§ 434, p. 1079 

Prior acts or conduct, evidence in actions for injuries 
from operation, 8 516, p. 248 
Priorities of liens, 

Damages for injuries from operation, § 562 
Garage keepers or repairmen, f 754, pp. 901-905 
Private carriers, 

Certificate of public convenience and necessity, 

§ 82, p. 265; | 84, p. 270 
Fees or taxes, § 80, p. 255 

Special license or permit, | 94, p. 344 
Licenses, 

Conditions imposed in granting license, | 109 
Permit, refusal, § 100 
Hates or charges, § 54, p. 233 
Regulation as public service vehicles, 8 47, pp. 212- 
216 

Transportation of employees, 8 94, p. 341 
Private garages. Garages and garage keepers, gen¬ 
erally, ante 
Private premises, 

Assumption of risk, vehicles emerging from, 8 347, 
p. 812 

Backing vehicle, 8 302; 8 345, p. 806 ; 8 349, p. 

817 

Bicycle rider entering highway from, contributory 
negligence, | 464, p. 22 

Cab stands in front of, power of municipality to 
authorize, 8 50 

Oare required to avoid injury to private property 
along highway, 8 424 
Contributory negligence, 

Backing onto highway, 8 345, p. 806 
Emerging from, 8 345, p. 805 ; 8 347, p. 813 
Injuries to motorists on, § 564 
Jury questions, 8 527, pp. 526, 572 
Pedestrians, 8 468, p. 32 

Jury question, 8 527, p. 572 
Speed of vehicle approaching on highway, 8 
847, p. 809 
Turning into, 8 344 

Crossing highway between, 8 845, p. 804, n. 23 
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Private premises—Continued 

Defects in, injuries from, | 564 
Jury question, 8 564 
Driving while intoxicated, offense, 8 329 
Entering or leaving, 8 845, pp. 803-806; 8 347, pp. 
808-813 

Right of way, 8 366, p. 900 

Foreseeability of injury, 8 349, p. 817 
Frightening animals on, 8 421 
Governmental regulations as to operation as ap¬ 
plying to, 8 349, p. 815 ' 

Guest in vehicle operated on, 8 399(1), p. 978, 
n. 22 

Statutes as applicable, 8 399(3), p. 997 
Infants, care in operation to avoid injury to, 8 349, 

p. 821 

Intersections, regulations as applying to private 
ways, 8 352 

Invitees, care required to avoid injury, f 349, p. 
819; 8 443, p. 1139 

Jury question, § 526, p. 500 ; 8 520, p. 501, n. 71; 

8 527, pp. 526, 572 ; 8 504 
Left turn in order to enter, 8 344 
Licensees, care required to avoid injury to, 8 349, 
p. 819 

Loading or unloading on, care required, 8 349, 

p. 818 

Lookout, 

Backing on, 8 302 

Entering or leaving, 8 345, p. 804; } 347, p. 
808 

Jury question, § 526, p. 501, n. 71 
Left turn into, 8 344 

Pedestrian using sidewalk crossing private 
driveway, 8 474 

Motor carrier operating on, liability for injuries 
resulting from negligent operation, 8 455 
Operation of vehicle on, 8 349, pp. 817, 818 
Parking on, 8 28, p. 139 

Passenger alighting from vehicle on driveway, 
care required to avoid injury, 8 480 
Proximate cause of injury, 

Entering highway from, 8 345, p. 805 
Evidence, 8 519, p. 360 

Reduction of speed, vehicle approaching with 
right of way, 8 347, p. 812 
Right hand side of road, operating on, | 349, p. 
816 

Right of way, vehicles entering or leaving, 8 347, 
p. 810 

Short cut in entering intersecting street, 8 367, 
p. 914 

Signals, post 

Skidding of vehicle, negligence as evidenced by, 
8 349, p. 817 

Speed, approaching vehicles, 8 347, pp. 809, 810 
Standing vehicles, care required, 8 349, p. 818 
Stopping before entering highway, 8 345, p. 805; 
8 347, p. 809 

Trespassers, care in operation to avoid injury 
to, 8 349, p. 819 

Turning into from highway, 8 344 
Volunteers, care in operation to avoid injury, § 
349, p. 820 

Yielding right of way to vehicle emerging fror*, 
8 347, p. 810 
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Private ways, defects or obstructions in private way 
turned over to highway authorities, liability for 
injury to vehicle or occupant, § 208, p. 548 
Privileged vehicles, liability for injuries from opera¬ 
tion, gg 371-878, pp. 023-933 
Ambulances, gg 376, 377 
Emergency vehicles, f 371 
Fire department vehicles, gg 372, 373, pp. 925-928 
Funeral processions, g 371 
Physician’s car, g 371 
Police cars, gg 374, 375, pp. 928-931 
Road machinery, § 371 
Privileges, 

Highways or streets, right to operate on, g 10, 
p. 120 

License as, g 59 

Parking, use of streets for, § 28, p. 137 
Prises, filling stations, statutory provisions, g 770, n. 
18 

Probation, persons convicted of offenses relating to 
motor vehicles, § 594 
Process, 

Constructive service, ante 

Injuries from defects or obstructions in high¬ 
ways, actions for, g 218 

Injuries from operation, actions for, gg 501, 502, 
pp. 148-166 

Lien for damage for injuries from operation, 
failure to name vehicle, $ 563 
Public service commissions, review of orders of, 
g 45, p. 203 

Procession, speed of vehicle leading, admissibility of 
evidence as to In actions for injuries from op¬ 
eration, g 516, p. 270 

Produce, public service vehicles, exemption of ve¬ 
hicles transporting, g 44, p. 189 
Production of books and papers, public service com¬ 
missions, hearing before, g 45, p. 200 
Application for license or permit, g 103, p. 380 
Projecting articles, injuries caused by, g 348 
Evidence, g 518, p. 346 
Jury question, g 526, p. 502 
Pedestrians injured by, failure to anticipate, g 
472, p. 67 

Res ipsa loquitur, g 511(3), p. 206 
Proof, 

Evidence, generally, ante 
Issues, proof and variance, generally, ante 
Property, classification as, g 9 

Property line, intersections, stopping at pursuant to 
stop sign, g 360, p. 859 

Property owner, parking regulations as applying to, 
g 28, p. 139 
Proprietary capacity, 

Municipal vehicles employed in, liability for neg¬ 
ligence in operation, g 441, p. 1113 
Police car engaged in, liability for negligence in 
operation, g 441, p. 1119 
Prospective purchasers, 

Employee demonstrating car to as within scope 
of employment as respects liability for neg¬ 
ligence, § 437, p. 1097 
Guests, status as, g 399(5), p. 1017 
Injuries to car while learning to operate under 
guidance of owner’s agent, g 564 
Jury question as to liability for injuries from 
operation by, g 526, p. 504, n. 95 


Prospective purchasers—Continued 

Owner’s liability for negligent operation of ve¬ 
hicle by, g 436, p. 1091; g 439, p. 1110 

Protest, 

Guests or occupants, 

Contributory negligence, g 489, pp. 107-113 
Evidence as to protest against speeding; 
g 516, p. 271 

Jury question, g 527, p. 559 
License fees and taxes, payment under, g 142, p. 
465 

Proximate cause of injury, 

Animals, 

Frightening animals on highways, g 411 
Injuries by animals, 

Jury question, g 565, p. 676 
Vehicle or occupant, g 565, p. 670 
Injury to, g 407 

Assault and battery, g 597, p. 691 
Backing, ante 
Bicycle rider, 

Contributory negligence, g 464, p. 21 
Jury question, g 522, p. 404 
Brakes, evidence, g 519, pp. 360, 366 
Bridges, negligence in entering or traversing, 
evidence, g 519, p. 364 

Burden of proof in actions for injuries, gg 223, 
510; g 512, p. 539 
Instructions to jury, g 557 
Circumstantial evidence, g 519, p. 357 
Collision between vehicles, g 397 
Concurrent negligence, g 427, p. 1045 
Jury question, g 522, p. 405 
Confusing instructions, actions for injuries from 
operation, g 538, p. 614 
Contributory negligence, § 456 
Bicyclist, g 464, p. 21 
Burden of proof, g 512, p. 239 
Crossing street or highway, g 470, p. 40 
Defects or obstructions in highways* injuries 
from, g 201, p. 537; g 211 
Evidence, g 512, p. 239; g 520, pp. 389, 390 
Infants, g 485, p. 83 

Passengers or guests, g 486, p. 88; g 488, p. 
103 

Jury question, g 522, p. 413 
Pedestrians, g 468, pp. 29, 39; g 470, p. 40 
Persons working on highway, g 476, p. 69 
Question of law and fact, g 522, pp. 412-414, 
416 

Walking along street or highway, g 469, p. 39 
Control of vehicle, failure to maintain, evidence, 
g 519, pp. 362, 366 
Crossings or intersections, ante 
Defects or obstructions in highways, gg 175, 208 
Burden of proof, g 223 
Contributory negligence of driver of vehicle, 
| 201, p. 537; g 211 

Driver’s negligence as bar to recovery by pas¬ 
senger, g 202, p. 546 
Evidence, g 225, p. 572 

Injuries by automobile, g 234, p. 594; g 238 
Instructions to jury, g 228, p. 589 
Jury question, g 227, pp. 582, 587; g 239 
Pleading, g 220, p. 561 
Direction of verdict, g 521, p. 394 
Double parking, jury question, g 522, p. 410, n. 3 
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Proximate cause of injury—Continued 

Equipment, negligence with respect to, evidence, 
| 510, p. 366 

Evidence, 9 519, pp. 356-367 

Injuries from defects or obstructions in high¬ 
ways, 8 225, p. 572 

Injuries from operation of vehicles, fi 238 
Falling objects, jury question, t 522, p. 401, n. 54 
Following vehicles, negligence, jury question, | 
522, p. 410 

Frightening animals on highways, § 411 
Guests, $ 390(1), p. 979 

Contributory negligence, | 486, p. 88; g 488, 
p. 103 

Jury question, 8 522, p. 413 
Statutory provisions, 9 399(3), p. 998 
Homicide, ante 

Horseback riders, jury question, § 522, p. 404 
Horsedrawn vehicles, injuries caused by, 8 586 
Jury question, 9 522, p. 404 
Incompetency of operator, 

Jury question, 9 522, p. 406 
Negligence of owner in entrusting car to, 8 
431, p. 1061 

Infants, operation of vehicle resulting in injury 
to, 8 329, p. 823 

Injuries from operation of vehicle, 8g 252-256, pp. 
615-624 

Instructions to jury, 88 240, 538, pp. 611-616 
Intervening cause, generally, ante 
Intoxication of driver, evidence, § 519, p. 361 
Jury question, 8 227, pp. 582, 587; § 239; 8 522, 
pp. 397-418 

Last clear chance doctrine, 8 493(2) 

Law of the road, nonobservance, 8 206; 8 268, 
p. 649 

Burden of proof, 9 512, p. 236 
Lights, ante 

Loading or unloading, 8 348, n. 67 
Lookout, ante 

Meeting of vehicles, 8 320, p. 740 
Jury question, | 522, p. 402 
Misleading instructions, actions for injuries from 
operation, 8 538, p. 614 
Overcrowding, 8 342 

Jury question, 8 522, p. 415 
Overloading, evidence, 9 519, p. 362 
Parked vehicles, contributory negligence, 9 522, 
p. 416 
Parking, 

Evidence, 9 519, pp. 360, 305 
Jury question, 8 522, p. 410 
Law question, 8 522, p. 412 
Passengers, 9 404, p. 1025 

Contributory negligence, 8 486, p. 88 
Jury question, 9 522, p. 413 
Passing and overtaking, 

Evidence, 8 519, pp. 360, 365 
Jury question, 9 522, p. 402 
Pedestrians, | 383, p. 940 

Jury question, 8 522, p. 403 
Pleading, 

Action for injuries caused by defects or ob¬ 
structions in highways, 9 220, p. 561 
Action for injuries from operation of vehicle, 
9 505, p. 181 

Position of vehicle on highway, 8 281, p. 658 


Proximate cause of injury—Continued 

Preponderance of evidence, 8 520, p. 387 
Presumptions, actions for injuries from operation, 
8 510 

Private premises, entering highway from, 8 345, p. 
805 

Bight of way, failure to yield, jury question, 8 
522, p. 409 

Servant, liability for injuries resulting from negli¬ 
gence in operation of vehicle, 8 435 
Sidewalks, vehicles crossing, 8 346 
Signals, 

Failure to signal, law question, 8 522, p. 412 
Jury question, 9 522, p. 408 
Skidding, jury question, 8 522, p. 397, n. 34 
Speed, post 

Standing or parked vehicles, post 
Starting, j 304 

Failure to signal intention, evidence, 9 519, 
p. 362 

Jury question, 8 522, p. 406 
Stopping, post 
Towing of vehicles, 8 339 

Contributory negligence, jury question, 8 522, 
p. 415 

Traffic signals, disregard of, evidence, 8 519, p. 361 
Turning, § 304 

Evidence, 8 519, pp. 360, 366 
Jury question, 8 522, pp. 409, 415 
Unavoidable accident, 

Evidence, 8 519, p. 367 
Jury question, § 522, p. 400 
Vehicle other than motor vehicle, Injuries by. 

jury questiun, 8 509 
Warning, failure to give, 

Evidence, 8 519, pp. 364, 366 
Jury question, 8 522, p. 408 
Law question, 8 522, p. 412 
Wrong side of road. 

Contributory negligence in operating vehicle 
on, jury question, 9 522, p. 415 
Evidence of driving on, 8 51®. PP. 361, 366 
Jury question as to driving on, 9 522, p. 409 
Law question, driving on, as, 8 522, p. 412 
Public boards or commissions. Public officers, boards, 
Commissions and employees, generally, post 
Public crossings. Crossings or intersections, generally, 
ante 

Public garages. Garages and garage keepers, general¬ 
ly, ante 

Public hearing, public service vehicles, application for 
license or permit, 8 103, p. 379 
Public highways. Highways, generally, ante 
Public nuisance, 

Driving while intoxicated, 9 626 
Offense distinguished, 8 626 
Filling station, 88 772, 773, pp. 922-926 
Public officers, boards, commissions and employees, 
Certificate of public convenience and necessity, 
public service vehicles, 8 32, p. 265 ; 9 

86, p. 281 

Determination, 9 00, p. 289 
Liability for damages resulting from negligence 
in operation, 8 428, p. 1053 
Public service commissions, generally, post 
Public service vehicles, regulations by, 8 45, p. 196 
] Begulation and control of operation, 8 14, p. 126 
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Public policy, family purpose doctrine as based on, f 
433, p. 1068 

Public service commissions, 

Bond or security, 

Approval of bond or security of public serv¬ 
ice vehicles, g 113, p. 404 
Power to require, § 111, p. 397 
Burden of proof, review of orders of, | 45, p. 204 
Certiorari, review of orders of, § 45, p. 202, n. 23 
Complaints, authority to hear and determine, § 
93, p. 333 

Decisions and orders revicwable, § 45, p. 202 
Final orders, review of, § 45, p. 202 
Findings, hearings before, § 45, p. 201 
Notice, review of orders of, § 45, p. 203 
Orders reviewable, f 45, p. 202 
Pleadings, appeal from order of, § 45, p. 203 
Presumptions, review of orders of, § 45, p. 204 
Process, review of orders, g 45, p. 203 
Public service vehicles, power to regulate, § 45, 
p. 197 

Rate orders, review, g 45, p. 202 
Renting or hiring of vehicles, regulation of rates, 
g 761 

Scope of review on appeal from orders of, g 45, 
p. 203 

Security for costs, appeal from order of, $ 45, 
p. 203 

Service furnished by public service vehicles, pow¬ 
er to determine, g 52, p. 224 
Statutory provisions, 

Appeal from orders, g 45, p. 202 
Complaints, g 93, p. 333 
Regulation of public service vehicles, g 45, 
p. 197 

Subpoenas, hearing before, § 45, p. 200 
Taxicabs, regulation, g 94, p. 340 
Time, appeal from order regulating, g 45, p. 202 
Venue of appeal from order, g 45, p. 202 
Public service vehicles, 

Abandonment of service, revocation of certificate 
on ground of, g 90, p. 303 
Ability to furnish service, certificate of con¬ 
venience and necessity, 

Dependent on, g 01 
Evidence, g 92, p. 313 
Acceptance of permit, g 105 

Action to set aside order granting or denying 
certificate of convenience and necessity, g 
92, p. 332 

Actions against for injuries as result of opera¬ 
tion, service of process, g 501 
Actions on bond or security, g 118, pp. 425-428 
Additional service, power to require, g 52, p. 225 
Adequacy of existing service, 

Certificate of convenience and necessity, g 90, 

p. 208 

Evidence, g 92, p. 313 
Consideration in determining, 

Convenience and necessity, g 90, p. 290 
Whether to permit additional service, g 
52, p. 227 
Administrative agency, 

Licenses granted by, g 99 
Review in proceeding to procure certificate 
of convenience and necessity, g 92, p. 317 
Administrative regulations, g 45, p. 196 


Public service vehicles—Continued 

Admissibility of evidence in proceedings to pro¬ 
cure certificate of convenience and necessity, 
g 92, p. 311 

Agent operating vehicle, bond or security, g 114, 
p. 410 

Agricultural products, exemption of vehicles car¬ 
rying from special license or tax, g 94, p. 345 
Ambulance operators, regulation as, g 94, p. 338 
Ambulances, exemption from special license or 
tax, g 94, p. 345 
Amendment, 

Application for certificate of convenience and 
nec essity, g 92, p. 307 

Certificate of public convenience and neces¬ 
sity, g 96, pp. 355-362 

Order granting or denying certificate of con¬ 
venience and necessity, g 92, p. 329 
Appeal and error. Review, generally, post 
Appearance, proceeding for certificate of con¬ 
venience and necessity, g 92, p. 306 
Application, 

Certificate of convenience and necessity, 
amendment or modification, g 96, p. 356 
Fix rates, determination of, g 54, p. 230 
License or permit, g 103, p. 377 
Transfer of certificate of convenience and 
necessity, g 84, p. 273 
Approval of, 

Bond or security, § 113, p. 404 
Transfer of certificate of convenience and 
necessity, g 84, p. 274 

Army Department, certificate of convenience and 
necessity based on need, § 90, p. 287, n. 40 
Assault, bond or security as covering, g 115, p. 
415 

Attorney General, suit to enjoin operation with- 
% out license or certificate, g 95, p. 351 
Bailed vehicles, bond or security, g 114, p. 410 
Boards or commissions, determination of public 
convenience and necessity, g 90, p. 289 
Bond or security, gg 111-118, pp. 396-428 

Ability to procure bond or insurance, g 113, 
p. 405 

Actions on, § 118, pp. 425-428 
Agent operating vehicle, § 114, p. 410 
Amount of liability, g 116, p. 421 
Amount required, g 112 
Apportionment of, 

Liability, g 116, p. 422 
Proceeds among judgment creditors ol 
insolvent carriers, g 118, p. 426 
Approval, g 113, p. 404 
Assault as covered, g 115, p. 415 
Balled vehicles, g 114, p. 410 
Breach of duty, loss from, g 115, p. 415 
Burden of proof in action on, g 118, p. 426 
Cancellation, g 113, p. 407 
Careless operation as covered, g 115, p. 414 
Cargo, 

Coverage, g 115, p. 414 
Protected, g 111, p. 399 
Cause of injury or damage, g 115, p. 414 
Glassification for purpose of, g 111, p. 400 
Collateral indemnifying agreement, g 113, p. 
403 
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Public service vehicles—Continued 
Bond or security—Continued 

Condition precedent to certificate of con¬ 
venience and necessity, § 92, p. 304, n. 85 
Condition to pay judgment, § 111, p. 400 
Conflict of statutes, 8 113, p. 406 
Consent of owner to operation by another, 8 
114, p. 410 

Consignor's direct right of action on, { 117, 
p. 423 

Construction and operation of security con¬ 
tract, | 113, p. 405 
Continuing liability, 8 116, p. 418 
Contract carriers, 8 111* P- 401 
Contractual limitation or enlargement of lia¬ 
bility, 8 116, p. 417 
Cost of, 8 H3, p. 405 
Coverage, 8 114, pp. 408-413 
Creditor's bill, 8 118, p. 426 
Damages covered, 8 115, PP- 413-417 
Death as covered by, § 115, p. 413 
Default of insured, § 116, p. 421 
Defenses to enforcement of liability, § 116, p. 
420 

Deposit of proceeds in court, 8 118, p. 426 
Described vehicles only as covered, £ 114, p. 
412 

Designation of obligee, § 113, p. 404 
Deviation from permitted operation, 8 114, 
p. 409 

Direct liability, § 116, p. 419 
Direct recovery on, 8 H7, p. 423 
Discharge of obligation, § 116, p. 421 
Discretion as to amount, § 112 
Driver operating vehicle, 8 114, p. 410 
Effect of requirement, § 111, p. 402 
Employee operating vehicle outside scope of 
employment, 8 114, p. 410 
Employees as covered, § 115, p. 416 
Enlargement of liability, § 116, p. 417 
Equitable garnishment, 8 118, p. 426 
Estoppel, 8 113, p. 403 
Evidence in action on, £ 118, p. 426 
Exhaustion of remedies against principal, § 
116, p. 420 

Form, 8 113, pp. 403-407 
Further security, § 113, p. 404 
Gratuitous passenger as having right to re¬ 
cover on, 8 117, p. 423 

Identification of vehicles covered, 8 114, p. 412 
Inability to procure, 8 113, p. 405 
Incidental deviation from permitted operation, 
8 114, p. 409 

Injuries covered, 8 115, pp. 413-417 
Instructions to jury in uctions on, 8 118, p. 426 
Insurance companies, 8 113, p. 404 
Insured’s right of action on, 8 117, p. 424 
Interpleader in action on, 8 118, p. 428 
Interstate carriers, | 111, p. 401 
Interstate commerce, 8 114, p. 411 
Intervention in action on, § 118, p. 428 
Joinder of parties in action on, 8 H8, p. 427 
Joint and several liability, 8 116, p. 418 
Judgment against insured as prerequisite to 
recovery, 8 H6, p. 418; 8 117, p. 424 
Judgment in action on, 8 118, p. 426 
Jurisdiction of action on, 8 118, p* 425 


Public service vehicles—Continued 
Bond or security—Continued 

Leased vehicles, 8 114, p. 410 
Legislative discretion, 8 HI, P- 399 
Amount, 8 112 

Liability on, 8 113, p. 406 ; 8 116, pp. 417-422 
Limitation of liability, | 116, p. 417 
Limitations on requirements, 8 111, p. 401 
Loss of property, 8 H5, p. 413 
Marginal conditions, etc., § 113, p. 405 
Misjoinder of parties in action on, 8 118, pi 
427, n. 97 

Municipal limits, 8 H4, p. 411 
Municipal requirements, 8 111, p. 397 
Municipality’s right of action on, 8 117, p. 424 
Nature, § 113, pp. 403-407 

Action or remedy, § 118, p. 426 
Injuries or damages covered, 8 H5, pp. 
413-417 

Liability, 8 116, p. 418 
Negligent operation as covered, £ 115, p. 414 
Notice of cancellation, 8 113, p. 407 
Number of vehicles covered, 8 114, p. 412 
Omnibus coverage clause, § 116, p. 420 
Operation covered by, 8 114, pp. 408-413 
Original liability, 8 HO, p. 419 
Ownership as affecting liability, 8 116, p. 417 
Parties to actions on, 8 118, p. 427 
Passengers as within protection, 8 111, pp. 398, 
399 

Payments by principal, 8 116, p. 421 
Pedestrians as covered, 8 H5, p. 416 
Penalties as within coverage, 8 115. P- 413 
Permission by owner for another to operate, 
8 114, p. 410 

Personal injury covered, 8 115, p. 413 
Persons entitled to recover on, $ 117, pp. 422- 
425 

Persons other than owner of vehicle operating, 
8 114, p. 409 

Persons protected, 8 111, p. 398 
Presumptions, 8 111, p. 399 

Action on bond or security, 8 118, p. 426 
Primary liability, 8 116, p. 419 
Private carriers as within requirements, 8 111, 
p. 401 

Process not serviceable on insured, 8 117, p. 
425 

Property loss or damage, 8 115, p. 413 
Protection of public, 8 HI, p. 398 
Public service commission, 8 111, p. 397 
Punitive damages as within coverage, 8 H5 f 
p. 413 

Purpose of requirements, 8 HI, p. 398 
Recovery on, 8 117, pp. 422-425 
Reimbursement of insurer, £ 116, p. 422 
Remedies on, 8 118, p. 426 
Retrospective operation of coverage, | 115, p. 
413 

Return of execution as prerequisite to re¬ 
covery, 8 117, p. 425 
Revocation, 8 H3, p. 407 
Riders, | 113, p. 405 
Rights and liabilities, 8 113, p. 406 
School busses, 8 HI, P* 402 
Separate rights of action on, 1117, p. 48ft 
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Public service vehicles—Continued 
Bond or security—Continued 

Several bonds, amount of liability, § 116, p. 
422 

Several liability, § 116, p. 418 
State requirement, § 111, p. 396 
Statutory liability, $ 116, p. 417 
Sufficiency, 8 113, pp. 403-407 
Sureties, § 113, pp. 403, 404 
Taxes as within coverage, § 115, p. 413 
Temporary deviation from permitted opera¬ 
tion, 8 114, p. 409 

Territorial limitations, § 114, p. 410 
Theft as within coverage, 8 H5, p. 415 
Time to sue on, 8 118, p. 425 
Trial of action on, 8 118, p. 426 
Use of vehicle, 8 114, p. 408 
Validity of requirements, 8 HI, p. 399 
Vehicles covered, 8 114, p. 412 
Vehicles within requirement, 8 HI, P- 401 
Breach of duty, bond or security as covering 
loss from, 8 HO, p. 415 

Bridges, bond or security as covering injury to, 
8 115, p. 414 

Broad i>ower of regulation, 8 44, p. 185 
Burden of proof, 

Action on bond or security, § 118, p. 426 
Action to set aside order granting or deny¬ 
ing certificate of convenience and neces¬ 
sity, 8 92, p. 333 
Hearing, 

Application for license or permit, 8 103, 
p. 381 

Charge of unjust discrimination, 8 45, p. 
200 

rublic service commission, 8 45, p. 200 
Injunction against enforcement of cease and 
desist order, 8 93, p. 330 
Injunction to restrain enforcement of regu¬ 
lations, 8 44, p. 192 
Proceeding, 

Amendment of certificate of convenience 
and necessity, 8 96, p. 358 
Procure certificate of convenience and 
necessity, 8 92, p. 310 
Revocation of certificate of convenience 
and necessity, 8 96, p. .166 
Setting aside order granting license or per¬ 
mit, 8 103, p. 385 

Suit to enjoin operation without permit or 
certificate, 8 95, p. 352 

Business, necessity of operation as, 8 46, p. 211 
Cancellation of, 

Certificate for Inadequate service, 8 96, p. 364 
Lease agreement, certificate of convenience 
and necessity, 8 84, p. 275 
Security, 8 H3, p. 407 

Care required in operation, 8 247, p. 604, n. 19 
Careless operation, bond or security as covering, 
8 115, p. 414 

Cargo, bond or security as covering, 8 H5, p. 414 
Carrying own goods, 8 46, p. 211 
Cease and desist orders, S 44, p. 190; 8 93, pp. 
334, 335 

Enforcement against, 8 93, p. 336 
Certificate of authority, foreign corporations, 8 80, 
p. 257 


Public service vehicles—Continued 

Certificate of public convenience and necessity, 

8 52. p. 227 ; 8§ 82-93, pp. 263-836 
Abandonment of service ns ground for revo¬ 
cation, 8 96, p. 362 

Abandonment of service prior to statute re¬ 
quiring, 8 85, p. 278 
Ability to furnish service, 8 91 
Evidence, 8 92, p. 313 

Action to set aside order granting or deny¬ 
ing, 8 92, p. 332 

Additional service by existing carrier, 8 90, 
p. 300 

Adequate existing service, 8 90, p. 298 

Considered in determining, 8 90, p. 290 
Evidence, 8 92, p. 313 
Administrative functions, 8 86, p. 282 
Admissibility of evidence in proceeding to 
procure, 8 92, p. 311 
Amendment, § 96, pp. 355-362 
Application, 8 92, p. 307 
Order granting or denying, 8 02, p. 329 
Appearance in proceeding for, 8 92, p. 306 
Application, § 92, p. 307 

Amendment or modification, 8 96, p. 356 
Application for transfer, 8 84, p. 273 
Approval of transfer, § 84, p. 274 
Arbitrary refusal, 8 90, p. 293 
Army Department needs, 8 90, p. 287, a. 40 
Assignment, § 84, p. 273 
Bourd or commission, § 82, p. 265 
Bona fide operation prior to statute requir¬ 
ing, 8 85, p. 277 
Bond or security, 

Condition precedent, 8 92, p. 304, n. 85 
Covering operations pursuant to, 8 114, p. 
408 

Burden of proof in, 

Action to set aside order granting or 
denying, 8 92, p. 333 
Proceeding for revocation, 8 96, p. 366 
Proceedings to amend, 8 96, p. 358 
Proceedings to procure, 8 92, p. 310 
Suit to enjoin operation without, 8 95, p. 
352 

Cancellation of lease agreement, 8 84, p. 275 
Cancellation or revocation, proceedings for, 
8 96, p. 3G4 

Cease and desist order, 8 93, p. 335 
Certiorari, § 92, p. 320 
Character of applicant considered in deter¬ 
mining, 8 90, p. 295 

Collateral attack on order granting, 8 92, p. 
317 

Combining rights under several certificates, 
8 84, p. 271 

Common route already served by other car¬ 
riers, 8 90, p. 297 

Competing carrier operating without, lia¬ 
bility, 8 134, p. 443 
Competing carriers, 8 87 
Competition with existing facilities, 8 90, p. 
296 

Compliance with statutes as to procedure in 
procuring, 8 92, p. 303 

Conclusiveness of order granting, 8 92, p. 316 
Conditional grant, 8 90, p. 294 
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Public service vehicles—Continued 

Certificate of public convenience and necessity— 
Continued 

Conditions precedent, { 92, p. 304 

Review of order in proceeding to procure, 

8 92, p. 320 

Consent of municipality, 8 92, p. 305 
Consent to transfer, § 84, p. 273 
Consolidation, 8 96, p. 355 
Applications, 8 82, p. 309 
Rights under several certificates, 8 84, 
p. 271 

Construction of Judgment on appeal from or¬ 
der granting or denying, § 92, p. 330 
Contest, 8 92, p. 306 
Contiguous municipalities, 8 80, p. 284 
Contract, 8 00, p. 267 
Contract carriers, 8 90, p. 291; § 94, p. 338 
Corporate capacity to furnish service, § 91 
Correction of order granting or denying, § 
92, p. 329 

Delegation of power, 8 89 
Delivery truck, g 94, p. 344, n. 82 
Denial, 8 90, p. 293 
Descent, g 84, p. 272 
Determination, 8 90, pp. 287-302 

Appeal from order in proceeding to pro¬ 
cure, g 92, p. 323 

Suit to enjoin operation without, g 95, 
p. 353 

Discretion, § 86, pp. 281-285 

Commission’s discretion as to existing 
carriers, g 85, p. 278 
Different applicants, § 87 
Review, g 92, p. 325 
Revocation, g 96, p. 362 
Dismissal of application for transfer, g 84, p. 
274 

Disposition of case on appeal from order, g 
92, p. 329 

Duplication of service, g 90, p. 299 
Duties of holders, g 84, p. 2G8 

Certificate granted as of right, g 85, p. 
280 

Effect of, g 84, pp. 267-276 

Certificate granted as of right, | 85, p. 
280 

Unauthorized conditions attached to, g 90, 
p. 294 

Effect on existing carriers, consideration, § 90, 
p. 292 

Elements considered in determining, g 90, pp. 

287-302 
Evidence In, 

Action to set aside order granting or 
denying, g 92, p. 332 

Proceeding to amend or modify, g 96, p. 
358 

Proceeding to procure, g 92, p. 309 
As of right, g 85, p. 279 
Suit to enjoin operation without, § 95, p. 
352 

Exclusive rights, 8 84, p. 268 
Exemption from requirement, 8 94, p. 346 
Existing carrier, 8 85, pp. 276-281 


Public service vehicles—Continued 

Certificate of public convenience and necessity- 
continued 

Existing transportation considered in deter¬ 
mining, 8 90, p. 291 

Extension of service by existing carrier, 8 85, 
p. 276 

Fare charged as affecting determination, 8 90, 
p. 299 

Fee or tax, 8 136, p. 448 
Findings in proceedings, 

Amendment, 8 96, p. 359 
Procurement of certificate, 8 92, p. 314 
As of right, 8 85, p. 280 
Review, 8 92, p. 324 
Revocation, § 96, p. 366 
Transfer, 8 84, p. 274 
Fixed termini, 8 88; § 94, p. 337 
Franchise, 8 84, p. 267 

Fraud as ground for revocation, § 96, p. 363 
Future consideration, $ 90, p. 290 
Grandfather clause, | 85, p. 276 
Grant or denial, 8 90, p. 293 
Greater privilege than sought by application, 

§ 92, p. 308 

Grounds for revocation, 8 96, p. 362 
Hacks, § 94, p. 339 

Harmless error in order granting or denial, 
g 92, p. 329, n. 80 
Hearing, 

Application, g 92, p. 308 

Amend or modify, g 96, p. 358 
Transfer, g 84, p. 273 
Proceeding for operating without, g 93, pi 
335 

Proceeding for revocation, g 96, p. 365 
Suit to enjoin operation without, g 95, 
p. 353 

Hearsay evidence in proceedings to procure, 
g 92, p. 311 

Illegal operation prior to statute requiring, 
g 85, p. 277 

Increase in number of vehicles under, | 84, 
p. 271 

Injunction to prevent operation without, g 93, 
p. 336; § 95, p. 348 

Injunctive relief on review of order granting 
or denying, 8 92, pp. 331, 333 
Intermediate points, 8 84, p. 270 
Irregular route, 8 88 

Issues In proceeding to procure, 8 92, p. 307 
Judicial supervision, 8 95, pp. 348-355 
Jurisdiction of suit to enjoin operation with¬ 
out, 8 95, p. 351 
Lease, 8 84, p. 272 

Limitation in respect of proceeding to set 
aside order granting or denying, 8 92, 
p. 332 

Matter of right, 8 85, p. 276 
Matters considered in determining, 8 90, p. 
290 

Military reservation, { 86, p. 284 
Modification, 8 96, pp. 355-362 

Order granting or denying, 8 92, p. 329 

Mortgage of, 8 84, p. 272 
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Public sendee vehicles—Continued 

Certificate of public convenience and necessity— 
Continued 

Motor busses, f 94, p. 340 
Municipality, § 82, p. 266 
Municipally owned bus lines, § 94, p. 341 
Nature of, 

Certificate, 8 84, pp. 267-276 
Requirement, 8 83 

Navy Department needs, § 90, p. 287, n. 40 
New service, § 90, p. 297 
Nonexistent highway, § 86, p. 283 
Notice of, 

Application, $ 92, p. 306 
Hearing on application, 8 92, p. 309 
Proceeding to, 

Procure certificate as of right, ,§ 85, 
p. 279 

Review order granting, § 92, p. 322 
Transfer, § 84, p. 273 
Obligations of holders, § 84, p. 208 
Operation and effect of order granting, 8 92, 
p. 316 

Operation under, § 84, p. 268 

Pending determination of application un¬ 
der grandfather clause, § 85, p. 278 
Prior to statute requiring, 8 85, pp. 276- 
281 

Within municipality, § 94, p. 341 
Without certificate, § 82, p. 264; § 133 
Opportunity for existing carrier to provide 
additional service, $ 90, p. 300 
Opposition to, | 92, p. 305 
Oral grant, § 92, p. 310 
Order, 

Application for amendment, § 96, p. 359 
Proceeding for, 

Re\ ocation, § 96, p 366 
Transfer, 8 84, p. 274 
Proceeding to procure, § 92, p. 315 
As of right, § 85, p. 280 
Review, $ 92, p. 320 
Paramount consideration, § 90, p. 287 
Partial grant, § 90, p. 293 
Parties, 

Action to set aside order granting, 8 
92, p. 332 

Appeal from order in proceedings to pro¬ 
cure, § 92, p. 321 
Proceedings for, 

Amendment, 8 96, p. 358 
Certificate, § 92, p. 305 
Revocation, 8 96, p. 305 
Suit to enjoin operation without, 8 95, 
p. 351 

Permitting existing carrier to provide serv¬ 
ice, 8 90, p. 300 

Persons authorized to operate under, 8 84, p. 
270 

Persons entitled to as of right, 8 85, p. 278 
Persons entitled to review of order, § 92, p. 
321 

Persons or vehicles affected, 8 93, pp. 336-348 
Pleading in, 

Action for operating vehicles without 
certificate, 8 93, p. 334 
Proceeding to procure, 8 92, p. 307 


Public service vehicles—Continued 

Certificate of public convenience and necessity- 
continued 

Pleading in—Continued 

Proceedings to set aside order granting 
or denying, 8 92, p. 332 
Suit to enjoin operation without, | 96, 
p. 352 

Police power, § 82, p. 264 
Population as element for consideration, 8 90, 
p. 290 

Powers of commission in granting, 8 86, pp. 
281-285 

Pre-emptive right, § 87 
Preferences under, 8 84, p. 269 
Competing carriers, § 87 
Preliminary injunction to restrain operation 
without, § 95, p. 353 

Preponderance of evidence in proceeding to 
procure, 8 92, p. 314 
Presumptions, 

Application, 8 92, p. 310 
Proceeding to procure, 

Regularity of orders, 8 92, p. 317 
Review, 8 92, p. 326 

Priority as between competing carriers, 8 87 
Private carriers, 8 82, p. 265 ; 6 84, p. 270 
Proceedings for, 

Amendment or modification, 8 96, p. 357 
Cancellation or revocation, 8 96, p. 364 
Transfer, 8 84, p. 273 
Violation of, 8 93, pp. 333^336 
Proceedings to procure certificate, 8 92, pp. 
303-333 

As of right, § 85, p. 279 
Proof in proceeding to procure, 8 92, p. 307 
Protection of existing carriers, § 90, p. 297 
Public convenience as determinative, § 90, p. 
288 

Purpose of requirement, 8 83 
Railroads substituting motor service, § 94, p. 
338 

Ratification of amendment, 8 96, p. 359 
Record on review of order in proceeding to 
procure, 8 92, p. 322 

Regulations as applicable to holder, 8 84, p. 
269 

Regulatory nature of requirement, | 83 
Rehearing, 

Application, 8 92, p. 317 
Proceeding for transfer, 8 84, p. 275 
Proceeding to obtain certificate. 

As of right, § 85, p. 280 
Review, 8 92, p. 326 
Religious faith as basis, 8 90, p. 295 
Remand on appeal from order granting or 
denying, 8 92, p. 330 
Renewals, 8 132 
Requirements, 8 79 

Requiring existing carrier to provide serv¬ 
ice, 8 90, p. 300 

Res judicata of order on application, | 92, p. 
317 

Reversal of order in proceedings to procure, 
8 92, p. 328 
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Public service vehicles—Continued 

Certificate of public convenience and necessity— 
Continued 
Review, 

Order, 

Granting or denying certificate as of 
right, | 85, p. 280 
Transfer, $ 84, p. 275 
Proceeding for, 

Amendment, g 96, p. 360 
Operating without, g 93, p. 335 
Revocation, g 96, p. 366 
Proceeding to procure, g 92, p. 319 
Administrative agency, g 92, p. 317 
Judgment of lower court on review 
of order, g 92, p. 331 
Revocation, g 96, pp. 362-367 
Rights, g 84, p. 268 

Existing carrier, g 85, pp. 276-281 
Holder of certificate granted as of right, 
g 85, p. 280 

Routes or territory authorized, g 84, p. 270 
Rules and regulations respecting, § 86, p. 283 
Sale, g 84, p. 272 

Scope of review on appeal in proceeding to 
procure, g 92, p. 323 

Security as condition precedent, g 92, p. 304, 
n. 85 

Services authorized, § 84, p. 270 
Setting aside order. 

Authorizing transfer, g 84, p. 275 
Granting or denying, g 92, p. 332 
Showing as to, g 90, pp. 287-302 
Special statutory regulations, g 90, p. 299 
Specialized carrier certificate, g 85, p. 278 
Speed regulations, g 105 
Statutory requirement, g 82, p. 263 
Suburban territory, g 86, p. 284 
Succession, g 84, p. 272 

Sufficiency of evidence in proceeding to pro¬ 
cure, g 92, p. 312 

Supervisory power of commission, g 86, p. 283 
Suspension of, 

Operation under, g 93, p. 334 
Service by existing carrier, g 90, p. 297 
Taxicabs, g 94, p. 339 

Temporary emergency order for operation 
over abandoned route, g 90, p. 301, n. 62 
Territorial extent of power of board or com¬ 
mission granting, g 86, p. 283 
Territorial limits, g 84, p. 270 
Territory served by other carrier, g 90, p. 295 
Test order, g 92, p. 316 
Time for, 

Appeal from order granting or denying, 
g 92, p. 322 

Application as of right, g 85, p. 279 
Commencing operations under, g 84, p. 
271 

Hearing on application, g 92, p. 309 
Proceedings to set aside order granting 
or denying, g 92, p. 332 
Transfer, g 84, p. 272 

Transfer of cause on appeal from order in 
proceeding to procure, g 92, p. 322 
Transportation of employees, g 94, p. 344 


Public service vehicle*—Continued 

Certificate of public convenience and necessity— 
Continued 

Trial de novo on appeal from order granting 
or denying, g 92, p. 329 
Trial of proceedings to set aside order grant¬ 
ing or denying, g 92, p. 332 
Unreasonable order reversed on appeal, g 92, 
p. 328 

Variance in proceedings to procure, | 92, p. 
307 

Vehicles affected, g 94, pp. 336-348 
Violation of provisions, g 93, pp. 333-336 

Governing operation of vehicles, g 90, p. 

300 

Volume of traffic considered in determining, 
§ 90, p. 291 

Waiver of notice of proceedings, g 92, p. 306 
War Department need, g 90, p. 287, n. 40 
Waste, g 90, p. 298 

Withdrawal of application for transfer, g 84, 
p. 274 

Certiorari, review of order, 

Granting or refusing license or permit, § 103, 
p. 384 

Proceeding to procure certificate of con¬ 
venience and necessity, g 92, p. 320 
Revoking certificate of convenience and neces¬ 
sity, g 96, p. 367 

Revoking or suspending license or permit, g 
131 

Character of applicant for certificate of con¬ 
venience and necessity, consideration, g 90, 
p. 295 

Citizenship, municipal restrictions, g 82, p. 263 

Class legislation, regulations pertaining to, g 44, p. 
189 

Classification, 

Bond or security, g 11, p. 400 
Carriers, power of public board or commis¬ 
sion, g 45, p. 198, n. 66 
License fees and taxes, g 140, p. 458 
Licensing purposes, g 80, p. 256 

C.O.D. shipments, bond or security as covering 
failure to account for money, g 115, p. 416 

Collateral attack, 

Order granting certificate of convenience and 
necessity, g 92, p. 317 

Order granting or refusing license or permit, 
g 103, p. 382 

Colored people, refusal to carry as ground for 
denial of application for certificate, g 90, p. 
295 

Combining rights under several certificates of 
convenience and necessity, g 84, p. 271 

Common route, certificate of convenience and ne¬ 
cessity, g 90, p. 297 

Compensation, transportation for as primary test, 
g 46, p. 207 

Competing carriers, certificate of convenience and 
necessity, g 87 

Operating without certificate, liability, | 134, 
p. 443 

Competition with existing facilities, certificate of 
convenience and necessity, g 90, p. 296 

Complaint, prosecution for violation of law, g 701, 
p. 847 
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Public service vehicles—Continued 

Compulsory liability insurance, § 111, p. 402 
Conclusiveness, 

Order granting certificate of convenience and 
necessity, | 92, p. 316 

Order granting or refusing license or permit, 

S 103, p. 382 
Conditions, 

Grant of certificate of convenience and neces¬ 
sity on, 8 90, p. 294 

Service and operation, power to impose, 8 52, 
p. 225 

Conditions precedent, certificate of convenience 
and necessity, § 92, p. 304 
Review of order in proceedings to procure, 
§ 92, p. 320 

Conflicting state and municipal regulations, § 45, 
p. 195 

Congested routes, denial of application for certifi¬ 
cate, 8 90, p. 293 
Consent, 

Certificate of public convenience and necessity 
to conform to, 8 02, p. 308 
Municipalities, § 99 

Certificate of convenience and necessity, 
| 92, p. 305 
Consolidation of, 

Applications for certificate of convenience and 
necessity, fi 92, p. 309 

Certificates of convenience and necessity, § 
96, p. 355 

Routes, certificates of convenience and neces¬ 
sity, § 84, p. 271 

Construction of judgment on appeal from order 
granting or denying certificate of convenience 
and necessity, § 92, p. 330 
Construction of regulations pertaining to, § 44, p. 
186 

Contempt, operation in violation of injunction, § 
95, p. 348 

Contest to issuance of certificate of convenience 
and necessity, § 92, p. 30G 
Contiguous municipalities, certificate of con¬ 
venience and authority to operate within 
limits of, § 86, p. 284 

Continuing liability, bond or security, § 316, p. 418 
Continuous carriage, classification as dependent 
on, 8 47, p. 214 

Contract carriers, generally, ante 
Contracts, 8 57 

Certificate of public convenience and necessity 
as, § 84, p. 267 

Limiting or enlarging liability on bond or se¬ 
curity, 8 116» P« 417 

Convenience and necessity, determination of, 8 52, 
p. 227 

Conviction of operator, revocation *or suspension 
of license or permit, 8 129 
Co-operative associations, § 46, p. 211 
Regulation as, 8 94, p. 338 
Corporate capacity to furnish service, certificate 
of convenience and necessity as dependent on, 
8 91 

Corporations, regulations as to ownership and 
transfer of stock, 8 56 

Correction of order granting or denying certifi¬ 
cate of convenience and necessity, 8 92, p. 329 


Public service vehicles—Continued 
Cost of, 

Bond or security, requirements as affected, | 
113, p. 406 

Operation, etc., consideration in fixing rates, 
8 54, p. 231 

Costs, appeal from order revoking certificate of 
convenience and necessity, 8 96, p. 367 
Courts, 

Review of judgment of lower court on review 
of order granting or denying certificate 
of convenience and necessity, 8 92, p. 331 
Review of order in proceeding for certificate 
of convenience and necessity, 8 92, p. 319 
Cumulative remedies, violation of license to 
operate, 8 135 

Dairy products, exemption of vehicles carrying 
from special license or tax, 8 94, p. 345 
Death, bond or security as covered, | 115, p. 413 
Decrease in service, regulation, 8 52, pp. 224-228 
Defenses, enforcement of liability on bond or 
security, § 116, p. 420 
Defined, §§ 44, p. 185; 8 46, p. 204 
Delegation of power, 

Certificate of convenience and necessity, 8 89 
Regulation, § 45, p. 196 

Denial of certificate of convenience and necessity, 
§ 90, p. 293 

Departures from route, 8 52, p. 226 
Depots, regulations as to, 8 49, p. 222 
Determination of, 

Appeal from order in proceeding to procure 
certificate of convenience and necessity, 
§ 92, p. 323 

Proceeding for revocation of certificate of 
convenience and necessity, 8 96, p. 365 
Deviation from permitted operations, bond or 
security, 8 114, p. 409 
Discretion, 

Certificate of convenience and necessity, 5 
85, p. 278; 8 80, pp. 281-285 
Different applicants, § 87 
Review, § 92, p. 325 
Revocation, $ 96, p. 302 
Granting or refusing license or permit, 8 100 
Discrimination, 

Licenses or permits, § 79 
Municipalities, § 81, p. 259 
Rate regulation, § 54, p. 230 
Regulations resulting in, 8 44, p. 189 
Dismissal of application for transfer of certificate 
of convenience and necessity, § 84, p. 274 
Distinctions, contract and private carriers, 8 47, 
p. 214 

Double taxes, municipalities, 8 81, p. 259 
Driver operating vehicle, bond or security, 8 114, p. 
430 

Driver’s license, municipalities, 8 147 
Duplication of service, certificate of convenience 
and necessity, 8 90, p. 299 
Earnings or receipts, tax according to, 8 141 
Economy of operation, consideration in determin¬ 
ing convenience and necessity, 8 90, p. 290 
Effect on existing carriers, consideration in deter¬ 
mining convenience and necessity, | 90 p. 292 
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Public service vehicles—Continued 
Employees, 

Bond or security as covering injuries to or 
death of, § 115, p. 416 
Operating outside scope of employment, bond 
or security, f 114, p. 410 
Enforcement .of regulations pertaining to, g 44, 

p. 100 

Equipment, regulations pertaining to, g 56 
Evidence, 

Action on bond or security, $ 118, p. 426 
Actions for injunction against, 

Enforcement of regulations, g 44, p. 192 
Operation without license or certificate, 
I 95, p. 352 

Actions to set aside order granting or deny¬ 
ing certificate of convenience and neces¬ 
sity, S 92, p. 332 

Application for license or permit, g 103, p. 380 
Hearing, 

Charge of unjust discrimination, § 45, p. 
200 

Public service commissions, § 45, p. 200 
Proceeding for amendment of certificate of 
convenience and necessity, § 96, p. 358 
Proceedings to procure certificate of con¬ 
venience and necessity, § 02, p. 300 
As of right, g 85, p. 279 
Prosecution for violation of law, § 701, p. 847 
Exceptions from regulations, g 46, p. 210 
Excessive load, penalty, g 135, n. 64 
Exclusion from streets or highways, § 48, pp. 216- 
220 

Exemption of certain vehicles from regulation, § 
44, p. 189 
Existing carriers, 

Injunctive relief as against competitor, § 
95, p. 349 
Permit, g 102 

Existing operators as subject to regulations adopt¬ 
ed, S 46, p. 208 

Existing transportation, consideration in deter¬ 
mining convenience and necessity, $ 90, p. 291 
Explosives, vehicles carrying passengers, § 56, 
n. 38 

Express agencies, regulation as, | 94, p. 338 
Fair return, rates to permit, g 54, p. 231 
Fares, g 54, pp. 229-234 

Certificate of convenience and necessity as 
affected, f 90, p. 299 
Driver collecting, f 56 

Farm products, exemption of vehicles hauling 
from special license or tax, § 94, p. 345 
Farmers, hauling for, g 47, p. 213, n. 65 
Fertilizer, exemption of vehicles carrying from 
special license or tax, g 94, p. 345 
Filing of tariff, § 54, p. 231 
Financial responsibility of applicant for license 
or permit, §| 100, 102 

Pub”c scrv 4 .-o commission, determination, § 
111, p. 398 

State requirement aa to proof of, | 111, p. 396 
Flniu^gs, 

Proceedings for, 

Amendment or modification of certificate 
of convenience and necessity, i 96, p. 

859 


Public service vehicles—Continued 
Findings—Continued 

Proceedings for—Continued 

Kevocation of certificate of convenience 
and necessity, § 96, p. 366 
Proceedings to procure certificate of con¬ 
venience and necessity, § 92, p. 314 
As of right, § 85, p. 280 
Review, f 92, p. 324 

Proceedings to procure license or permit, § 
103, p. 381 
Fixed termini, 

Certificate of convenience and necessity, § 
88 

License requirements as applicable only to 
companies operating between, g 94, p. 337 
Flares, § 56 

Foreign congestions, certificate of authority, $ 
80, p. 257 

Franchise, certificate of public convenience and 
necessity as, § 84, p. 267 
Fraud, revocation of, 

Certificate on ground of, $ 96, p. 363 
License or permit on ground of, § 129 
Freight forwarding companies, regulation as t 
§ 94, p. 338 

Freight rates, regulation of, § 54, p. 231 
Freight terminals, regulation, g 49, p. 222 
Funeral cars, regulation as, $ 94, p. 338 
Garbage collectors, regulation as, § 94, p. 338 
Grandfather clause. 

Certificate of convenience and necessity, § 
85, p. 276 

Licensing statute, f 80, p. 257 
Grant of certificate of public convenience and 
necessity, § 90, p. 293 

Gratuitous passenger, recovery on bond or liabil¬ 
ity policy, § 117, p. 423, n. 33 
Greater privilege than sought by application for 
certificate of convenience and necessity, f 92, 
p. 308 

Gross earnings tax, g 141 

Grounds for revocation of certificate of con¬ 
venience and necessity, g 96, p. 362 
Harmless error, order granting or denying cer- 
tificate of convenience and necessity, g 92, p. 
329, n. 80 
nearing, 

Application for, 

Certificate of convenience and necessity, 
g 92, p. 308 

License or permit, g 103, p. 379 
Notice, g 103, p. 378 
Transfer of certificate of convenience and 
necessity, g 84, p. 273 

Complaint in respect of violation of public 
service law or regulation, g 45, p. 200 
Proceedings for, 

Amendment of certificate of convenience 
and necessity, g 96, p. 358 
Operating without certificate of con¬ 
venience and necessity, g 93, p. 335 
Revocation of certificate of convenience 
and necessity, f 96, p. 365 
Transfer of certificate of convenience and 
necessity, | 84, p. 278 
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Public service vehicles—Continued 
Hearing—Continued 

Suit to enjoin operation without permit or 
certificate, 8 95, p. 853 

Hearsay, evidence, proceeding to procure certifi¬ 
cate of convenience and necessity, 8 92, p. 
311 

Hitchhikers, 8 56, n. 38 

Horticultural products, exemption of vehicles car¬ 
rying from special license or tux, § 94, p. 845 
Hospital busses, exemption from special license 
or tax, 8 94, p. 345 

Hours of driving, regulations as to, 8 56 
Immoral purposes, revocation of license because 
of hauling passengers for, 8 129 
Implied repeal of licensing statute, 8 80, I>- 255 
Incidental deviation from permitted operations, 
bond or security, 8 114, p. 409 
Increase in number, certificate of convenience 
and necessity, § 84, p. 271 
Increase of service, regulation. 8 52, pp. 224-228 
Indemnity bonds. Bond or security, generally, 
ante this head 

Indictment or information, prosecution for viola¬ 
tion of law, 8 701, p. 847 
Injunction, 

Discretion in granting or refusing license, 
8 100 

Enforcement of, 

Cease and desist orders, 8 93, p. 336 
Order granting license or permit, § 103, p. 
386 

Regulations pertaining to, 8 44, p. 190 
Interference with operation, § 95, pp. 354, 355 
Operation under order granting amendment 
to certificate of convenience and neces¬ 
sity, 8 90, p. 361 
Operation without, 

Certificate of convenience and necessity, 
. § 93, p. 336 

Furnishing required bond, 8 111, p. 402 
License or certificate of convenience and 
necessity, 8 95, p. 348 

Preliminary injunction, operation without 
permit or certificate, 8 95, p. .'153 
Review of order granting or denying certifi¬ 
cate of convenience and necessity, 8 92, 
pp. 331, 333 

Revocation or suspension of license or per¬ 
mit, 8 131 

Injuries from operation of vehicle, service of 
process, 8 501 

Inspecting of books, hearing or complaint in re¬ 
spect of violation of law or regulation, 8 45, 

p. 200 

Instructions to jury, actions on bond or security, 
8 118, p. 426 

Interchange of freight, 8 52, p. 226 
Interchange of passengers, certificate of public 
convenience and necessity, 8 84, p. 270, n. 25 
Interference with operation, injunction, § 95, 
p. 354 

Interpleader, action on bond or security, 8 118, 
p. 428 

Interstate carriers, bond or security, 8 111, P. 401 
Interstate operations, bond or security, 8 H4, 
p. 411 


Public service vehicles—Continued 

In ter urban busses, municipal regulations, | 45, 
p. 196, n. 48 

Interurban carriers, municipal license tax, f 81, 

p. 262 

Intervention, 

Action on bond or security, 8 118, p. 428 
Suit to enjoin operation without permit, 8 95 
p. 352 

Intoxicating liquors, validity of regulation forbid¬ 
ding transportation, 8 56, n. 53 
Intra-city carriers, municipal regulations, § 45, 
p. 196 

Intra-urban transportation, exemption from regu¬ 
lation of vehicles engaged in, 8 46, p. 210 
Investigation of applicant for license or permit, 
8 102 

Irregular departure from fixed termini or regular 
route, § 52, p. 226 

Irregular route, certificate of convenience and 
necessity, 8 88 

Issues, proceedings to procure certificate of con¬ 
venience and necessity, 8 92, p. 307 
Jitney busses, generally, ante 
Joinder of parties, action on bond or security, 
8 118, p. 427 
Joint rates, § 54, p. 231 
Judgment, 

Action on bond or security, 8 118, p. 426 
Prosecution for violation of law, § 701, p. 847 
Judicial notice, adequacy of existing service, § 
52, p. 228, n. 50 
Jurisdiction, 

Action on bond or security, 8 118, p. 425 
Regulation by railroad or public service 
commission, 8 45, p. 199 
Suit to enjoin operation without license or 
certificate, 8 95, p. 351 

Juiy questions, prosecution for violation of law, 
8 701, p. 847 

Leased vehicles, bond or security, 8 H4, p. 410 
Legislative questions, license or permit, § 103, p. 
379 

Liability Insurance, 

Amount required, 8 112 
Municipal requirements, 8 111, p. 397 
Public service commission requirements, | 
111, p. 398 

State requirements, § 111, p. 396 
Liability on bond or security, § 116, pp. 417-4"2 
Liberal construction of statute regulating, 8 44, 

p. 186 

License and registration, 88 79-95, pp. 234-4*07 
Classification for purpose of, 8 80, p. 256 
Conditions imposed, § 109 
Conflicting ordinances, § 81, p. 261 
Const rue*ion of licensing ordinances, 8 81, 

p. 200 

Coniiait carriers, 8 80, p. 257 
Discrimination, 8 79 

Grandfather clauses, 8 80, p. 257 * 

Implied repeal of licensing statute, 8 80, p. 255 
Purpose of licensing statute, 8 80, p. 256 
Regulation by municipality under licensing 
power, 8 45, p. 194 
Regulatory ordinances, 8 81, p. 261 
Regulatory statutes, 8 80, p. 256 
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Public service vehicles—Continued 

License and registration—Continued 

Repeal of licensing statute, g 80, p. 255 
Revenue measures, g 80, p. 256 
Special license or permit. License or permit, 
generally, post, this head 
License fees and taxes generally, gg 136-145, pp. 
447-469 

Exemption from local requirements, $ 81, 

p. 261 

Special license or permit, g 80, p. 254 
Taxicabs, municipalities, g 81, p. 259 
License or permit, 

Acceptance of permit, g 105 
Administrative agency, g 99 
Amendment, notice and hearing, g 131 
Application or petition, g 103, p. 377 
Bill of exceptions on review of order grant¬ 
ing or denying, g 103, p. 383 
Bond or security, generally, ante this head 
Burden of proof, 

Hearing of application, g 103, p. 381 
Suit to enjoin operation without, § 95, 
p. 352 

Certiorari to review order granting or deny¬ 
ing, g 103, p. 384 

Collateral attack on order granting or re¬ 
fusing, g 103, p. 382 

Competing carrier operating without, liability, 
g 134, p. 443 

Compliance with statute or ordinance pre¬ 
scribing proceedings for obtaining, § 102 
Conclusiveness of order in proceeding to ob¬ 
tain, g 103, p. 382 
Construction and effect, g 120 
Contract carriers, g 94, p. 343; g 102 
Contract or property rights, § 119 
Convenience or necessity as essential, § 102 
Cumulative remedy for violation of license, 
g 135 

Determination of public interest dr conveni¬ 
ence and necessity, g 102 
Discretion as to, g 100 
Duration, g 125 
Evidence, 

Hearing on application, § 103, p. 380 
Suit to enjoin operation without, § 95, 
p. 352 

Exemption from, g 94, p. 345 

Local requirements, § 81, p. 261 
Persons or vehicles, g 94, p. 343 
Existing carriers, g 102 
Existing facilities as affecting grant, g 103, 
p. 380 

Findings in proceedings to procure, g 103, 
p. 381 

Hacks, g 94, p. 339 
Hearing, 

Application, g 103, p. 379 
Notice, g 103, p. 378 

Suit to enjoin operation without, g 95, 
p. 353 

Injunction to restrain, 

Enforcement of order granting, g 103, 
p. 386 

Enforcement of regulations, g 44, p. 191 


Public service vehicles—Continued 
License or permit—Continued 

Injunction to restrain—Continued 
Operation without, g 95, p. 348 

Intervention in suit to enjoin, g 95, 
p. 352 

Investigation of applicant, g 102 
Judicial supervision, g 95, pp. 348-355 
Jurisdiction of suit to enjoin operation with¬ 
out, g 95, p. 351 

Liability under bond or insurance policy as 
limited to operations under, g 114, p. 408 
Mail carriers, 94, g p. 343 
Moral and financial responsibility of appli¬ 
cant, g 102 

Municipalities, g 81, pp. 257-263 
Necessity • of service as affecting right, g 
103, p. 380 
New permit, g 132 

Notice of application and hearing thereon, 
§ 103, p. 378 

Operation of vehicle in accordance with re¬ 
striction, $ 120 

Operation without proper license, g 134, pp. 
441-440 

Opposition to issuance, g 103, p. 378 
Orders in proceedings to obtain, § 103, p. 381 
Parties, 

Proceeding to obtain, g 103, p. 378 
Suit to enjoin operation without, g 95, p. 
351 

Penalties, g 135 

Persons or vehicles affected, g 94, pp. 33(5-348 
Petition, g 103, p. 377 

Pleading in suit to enjoin operation without, 
g 95, p. 352 

Plenary review, g 103, p. 384 
Prerequisite to engaging in business, g 79 
Presumptions, g 120 

Hearing on application, g 103* p. 381 
Priority in field of service as determinative 
factor, g 102 

Private carriers, g 94, p. 344 
Proceedings to obtain, gg 102, 103, pp. 375-38H 
Production of records or documents on hear¬ 
ing application, g 103, p. 380 
Protestants, g 103, p. 378 
Public hearing on petition, g 103, p. 379 
Rehearing on, 

Application, g 103, p. 380 
Order granting or denying, g 103, p. 383 
Remedies, for violation, g 135 
Renewals, g 132 
Review of order, 

Granting or refusing, g 103, p. 382 
Setting aside order granting permit, g 103, 
p. 386 

Revocation or suspension of license or per¬ 
mit, generally, post this head 
Scope of hearing on application, g 103, p. 379 
Scope of review on appeal from order grant¬ 
ing or denying, g 103, p. 383 
Security. Bond or security, generally, ante 
this head 

Seizure of license plates, g 127 

Setting aside order granting, g 103, p. 385 

Special commodity permit, g 120 
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Public service vehicles—Continued 
License or permit—Continued 
Speed regulations, $ 105 
State, 8 80, pp. 254-257 

Suspension. Revocation or suspension of 
license or permit, generally, post this 
head 

Taxicabs, 8 94, p. 339 
Tentative grant, § 103, p. 379 
Territorial effect, § 122 
Transfer, § 123 

Vacating order granting, § 103, p. 385 
Vehicles affected, § 94, pp. 330-348 
Verification of application, § 103, p. 378 
Lights, § 50 
Limitation of actions, 

Action on bond or security, § 118, p. 425 
Proceedings to set aside order granting or 
denying certificate of convenience and 
necessity, § 92, p. 332 
Limitations as to regulations, § 46, p. 210 
Livestock haulers, exemption from special license 
or tax, § 94, p. 345 
Load limits, | 53 

Penalty for exceeding, 8 135, n. 64 
Local regulations as to i>erniit.s or license foes or 
taxes, exemption, 8 81. 1>. 261 
Logging contractor as contract carrier, § 47, p 
213, n. 59 

Loss of property, bond or security, 8 115, p. 413 
Mail motor carriers, ante 
Maximum rates, 8 54, p. 232 
Mileage guide, rates based on, § 54, p. 231, n 88 
Military reservations, power to authorize opera¬ 
tion within, 8 86, P- 284 
Minimum rates, 8 54, p. 232 

Misjoinder of parties, action on bond or security, 

8 118, p. 427, n. 07 
Modification of, 

Certificate of public convenience and neces¬ 
sity, 8 06, pp. 355-362 

Order granting or denying certificate of con¬ 
venience and necessity, § 92, p. 329 
Monopoly, certificate of convenience and necessity 
as giving right to, 8 84, p. 269, n. 7 
Moral responsibility of applicant for license or 
permit, 8 102 

Motion picture films, transportation service con¬ 
fined to, j 47, p. 213, n. 65 
Motor busses, generally, ante 
Motor freight terminals, operator as subject to 
regulations, 8 46, p. 209 
Municipalities, 

Bond or security, 8 HI. P- 3 &71 I H4, p. 411 
Certificate of public convenience and neces¬ 
sity, 8 82, p. 266; § 94, p. 341 
Consent to, 8 p. 305 
Exclusion from or restrictions as to use of 
streets, 8 48, p. 217 
Injunction against operation without, 

Consent, 8 05, p. 352 
License, 8 05, p. 348 
License or permit, 8 00 
Power to regulate, 8 *•>, P- 194 
Rates or fares, 8 64. P- 229 
Regulation, 8 ^0, p. 120 
Special license or permit, f 81, pp. 257-263 
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Public service vehicles—Continued 

Navy Department, certificate of convenience and 
necessity based on need, 8 00, p. 287, n. 40 
Negligence in operation, 

Application of statute imposing liability on 
owner, 8 442, p. 1128 
Bond or security, 8 H5, p. 414 
Contract relieving of liability for negligence, 

8 455 

New service, certificate of convenience and neces¬ 
sity, 6 00, p. 297 

Nonexistent highway, certificate to operate on, § 

80, p. 283 

Nonresidents, municipal license tax, 8 01, p. 262 
Notice, 8 66 

Amendment or modification of certificate of 
convenience and necessity, 8 06, p. 358 
Application for, 

Certificate of convenience and necessity, 

§ 92, p. 306 

Hearing, necessity, § 92, p. 309 
License or permit, 8 103, p. 378 
Cancellation of bond or security, { 113, p. 407 
Proceedings for, 

Certificate of convenience and necessity, 

§ 92, p. 306 

As of right, § 85, p. 279 
Review of order granting certificate of 
convenience and necessity, 8 02, p. 
322 

Revocation of certificate of convenience 
and necessity, 8 96, p. 365 
Transfer of certificate of convenience and 
necessity, 8 84, p. 273 
Violation of provisions relating to certi¬ 
ficate of convenience and necessity, 
8 93, p. 334 

Number of shippers, element in determining stat¬ 
us, 8 47, p. 212 

Nunc pro tunc cease and desist orders, § 93, p. 335 
Object of statutes regulating, 8 44, p. 187 
Occupation tnx, § 80, p. 255, n. 32; 8 136, p. 448 
Conflicting ordinance imposing, 8 81, p. 261 
Municipalities, 8 81* p. 260, it. 97 
Offenses, violation of regulations, 8 701, pp. 844- 
847 

Operation and effect of order granting certificate 
of convenience and necessity, 8 92, p. 316 
Operation on streets or highways, 8 10, p. 120 
Opportunity for hearing, proceeding for, 

Amendment of certificate of convenience and 
necessity, 8 96, p. 358 

Revocation of certificate of convenience and 
necessity, § 96, p. 365 

Opposition to proceeding for certificate of con¬ 
venience and necessity, 8 92, p. 305 
Oral grant of certificate of convenience and neces¬ 
sity, 8 92, p. 316 
Orders, proceedings for, 

Amendment of certificate of convenience and 
necessity, 8 96, p. 359 
License or permit, 8 103, p. 381 
Procurement of certificate of convenience and 
necessity, 8 02, p. 315 
As of right, 8 86, p. 280 
Review, 8 02, p. 320 
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Public service vehicles—Continued 

Orders, proceedings for—Continued 

Revocation of certificate of convenience and 
necessity, § 96, p. 866 

Ordinances, construction of licensing ordinances, 

8 81, p. 260 

Overloading, § 53 

Parking, encroachment on private rights, § 50 
Parking places, regulations as to, §§ 49-51, pp. 
219-224 

Parkways, restrictions as to use of, § 48, p. 218, 
n. 12 

Partial invalidity of ordinance regulating, § 44, 
p. 189 
Parties, 

Action for injunction against enforcement of 
regulations, $ 44, p. 192 
Action on bond or security, § 118, p. 427 
Enforcement of regulations, § 44, p. 190 
Proceedings for, 

Amendment of certificate of convenience 
and necessity, $ 96, p. 358 
Revocation of certificate of convenience 
and necessity, § 96, p. 305 
Proceedings to procure, 

Certificate of convenience and necessity, 
8 92, p. 305 

License or permit, $ 103, p. 378 
Proceedings to set aside order granting or 
denying certificate of convenience and 
necessity, § 92, p. 332 

Review of order in proceeding to procure 
certificate of convenience and necessity, 
8 92, p. 321 

Suit to restrain operation without license or 
certificate, § 95, p. 351 

Passing other vehicles, regulations as to, § 56 
Past use of streets, municipal tax, § 81, p. 260 
Pedestrians, bond or security as covering, § 115, 
p. 416 

Penal nature of statute regulating, 8 44, p. 185, 
n. 8 

Penalties, 

Bond conditioned for payment of, 8 113, p. 406 
Bond or security as covering, § 115, p. 413 
Operation without certificate of convenience 
and necessity, § 93, p. 336 
Per cent of earnings or receipts, tax according to, 
I 141 

Periodic departure from fixed termini!, § 52, p. 
226 
Permits, 

License and registration, generally, ante this 
head 

License or permit, generally, ante this head 
Personal Injuries, bond or security, 8 115, p. 413 
Petition for license or permit, 8 103, p. 377 
Pickup and delivery service, 

Express companies, license or permit, 8 94, 
p. 338 

Municipal license, 8 81, p. 262, n. 31 
Pleadings, 

Actions for injunctions against enforcement 
of regulations, 8 44, p. 192 
Enforcement of regulations pertaining to, 
| 44, p. 190 


Public service vehicles—Continued 
Pleadings—Continued 

Proceeding for operating vehicles without 
certificate of convenience and necessity, 

8 93, p. 334 

Proceeding to procure certificate, § 92, p. 307 
Proceeding to set aside order granting or 
denying certificate of convenience and 
necessity, 8 92, p. 332 

Suit to enjoin operation without proper per¬ 
mit or certificate, 8 95, p. 352 
Police power, 

Certificates of public convenience and neces¬ 
sity under, 8 82, p. 204 

Regulation in exercise of, § 45, pp. 193, 194 
Population as element for consideration in deter¬ 
mining convenience and necessity, 8 90, p. 290, 
n. 66 

Posting of tariff, 8 54, p. 231 
Power to regulate, 8 45, pp. 193-204 
Preferential rate to state agency, 8 54, p. 232 
Preponderance of evidence, proceedings to pro¬ 
cure certificate of convenience and necessity, 
8 92, p. 314 
Presumptions, 

Bond or security, 8 111, p. 399 
Action on, 8 118, pp. 425, 426 
License or permit, 8 120 

Hearing on application for, § 103, p. 381 
Proceeding to procure certificate of conveni¬ 
ence and necessity, 8 92, p. 310 
Regularity of order, 8 92, p. 317 
Review, § 92, p. 32G 

Reasonableness of regulations, 8 44, p. 188 
Priority of existence in operation, certificate of 
convenience and necessity, { 87 
Private carriers, ante 

Private premises, stands maintained in front of, 
§ 50 

Proceedings for review of order regulating, 8 45, 
p. 202 

Proceedings for transfer of certificate of con¬ 
venience and necessity, 8 84, p. 273 
Proceedings to procure certificate of convenience 
and necessity, 8 92, pp. 303-333 
As of right, 8 85, p. 279 

Process in actions against for injuries as result 
of operation, 8 501 
Agent for service, 8 502, p. 150 
Production of records or documents, hearing on 
application for license or permit, 8 103, p. 380 
Proof, proceedings to procure certificate of con¬ 
venience and necessity, 8 92, p. 307 
Prosecution for violation of law, | 701, pp. 844-847 
Protection of existing carrier, 

Against competition, 8 95, p. 349 
Certificate of convenience and necessity, | 
90, p. 207 

Protection of public, bond or security for, 8 HI* 

p. 308 

Public board or commission, regulation by, | 45, 
p. 196 

Public hearing on application for license or per¬ 
mit, 8 103, p. 379 

Public stands, statutory regulations, i 49, p. 220 
Publication of tariffs* 8 54, p. 231 
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Public service vehicles—Continued 

Punishment, conviction for violation of law, § 
701, p. 847 

Purposes of statutes regulating, § 44, p. 1ST 
Railroads, injunction against unlawful competi¬ 
tion, $ 05, p. 350 
Rates or fares, f 54, pp. 229-234 
Power to regulate, 8 94, p. 229 
Reduced rates for transportation of persons 
or property for state, § 54, p. 233 
Reduction of rates, power to direct, § 54, 
p. 230 

Reasonableness of regulations, § 44, p. 188 
Receivers, 

Motor transportation company, operation as, 
§ 46, p. 207, n. 88 

Revocation of certificate on ground of appoint¬ 
ment, § 96, p. 364 

Reciprocity, municipal license tax, § 82, p. 263 
Record, 

Appeal from order in proceeding to procure 
certificate of convenience and necessity, 
§ 92, p. 322 

Keeping for inspection, § 56 
Recurring carriage, classification dependent on, 
$ 47, p. 214 

Refusal of license or permit, § 100 
Registered mail, notice of application for certifi¬ 
cate of convenience and necessity, § 92, p. 300 
Registration, 

License and registration, generally, ante this 
head 

License or permit, generally, ante this head 
Regular route, certificate of convenience and 
necessity, | 94, p. 337 

Regulation and control, $§ 44-57, pp. 185-237 

Certificate of public convenience and neces¬ 
sity, generally, ante this head 
Equipment, § 56 

Exclusion from streets or highways, § 48, pp. 
216-220 

Fares, § 54, pp. 229-234 
Filing of tariff, § 54, p. 231 
Hours of driving, § 56 
Jitney busses, § 46, p. 209 
Lights or flares, § 56 
Load limit, $ 53 
Notices or signs, § 56 
Operator subject, $ 46, p. 207 
Overloading, § 53 

Ownership and transfer of corporate stock, 
8 56 

Parking places, §§ 49-51, pp. 219-224 
Persons or vehicles subject, 83 46, 47, pp. 204- 
216 

Private carriers, § 47, pp. 212 -216 
Power to regulate, § 45, pp. 193-204 
Private carriers as subject, § 47, pp. 212-216 
Publication of tariff, § 54, p. 231 
Rate, § 54, pp. 229-234 
Restrictions as to use of streets or highways, 
8 48, p. 218 
Seating capacity, 8 53 
Service, § 52, pp. 224-228 
Size of vehicles or equipment, f 50 
Soliciting patronage, | 55 
Speed, ( 56 


Public service vehicles—Continued 
Regulation and control—Continued 

Standing vehicles, 8§ 49-51, pp. 219-224 
States, § 45, p. 193 
Stations, $§ 49-51, pp. 219-224 
Travel bureau agents, 8 46, p. 209 
Rehearing, 

Application for, 

Certificate of convenience and necessity, 
8 92, p. 317 

License or permit, 8 103, p. 380 
Order granting or denying license or permit, 
8 103, p. 383 

Proceeding for transfer of certificate of con¬ 
venience and necessity, 8 84, p. 275 
Proceeding to obtain certificate of conveni¬ 
ence and necessity, 

As of right, 8 85, p. 280 
Review, 8 92, p. 326 

Religious faith, application for certificate of con¬ 
venience and necessity based on, | 90, p. 295 
Remand on appeal from order granting or deny¬ 
ing certificate of convenience and necessity, 
§ 92, p. 330 

Repeal of statutes regulating, 8 44, p. 186 
Licensing statute, 8 80, p. 255 
Reports, § 56 

Rerouting on consent of municipalities, 8 62, p. 
227 

Residence of operators, municipal regulations, 8 

82, p. 263 

Res judicata, order on application for certificate 
of convenience and necessity, 8 92, p. 317 
Restoration of permit erroneously cancelled, 8 131 
Restraining order. Injunction, generally, ante 
this bead 

Restrictions as to use of streets or highways, 8 
48, p. 218 

Retroactive operation, bond or security, 8 115, p. 
413 

Revenue measures, 

Licensing statute, 8 89, p. 256 
Ordinances imposing tax or fee, 8 81, p. 261 
Reversal of order in proceedings to procure cer¬ 
tificate of convenience and necessity, 8 92, p. 
328 
Review, 

Order, 

Granting or denying. 

Certificate of convenience and neces¬ 
sity as of right, | 85, p. 280 
License or permit, 8 103, p. 382 
Regulating, 8 45, p. 202 
Setting aside order granting license or 
permit, § 103, p. 386 
Transfer of certificate of convenience and 
necessity, 8 84, p. 275 
Proceeding for, 

Amendment of certificate of convenience 
and necessity, 8 96, p. 360 
Operating without certificate of con¬ 
venience and necessity, 8 93, p. 335 
Revocation of certificate of convenience 
and necessity, 8 96, p. 366 
Proceeding to procure certificate of con¬ 
venience and necessity, 8 92, p. 319 
Administrative agency, | 92, p. 317 


1075 



INDEX TO MOTOR VEHICLES 


Public service vehicles—Continued 
Review—Continued 

Proceeding to procure certificate of con¬ 
venience and necessity—Continued 
Judgment of lower court on review of 
order, § 92, p. 331 

Prosecutions for violation of law, § 701, p. 
847 

Revocation or suspension of license or permit, 
8 131 
Revocation of, 

Certificate of convenience and necessity, § 
96, pp. 362-367 
Security, § 113, p. 407 

Revocation or suspension of license or permit, $§ 
127-131, pp. 434-439 
Compliance with statute, § 127 
Conviction of offense as grounds, § 129 
Fraud, § 129 
Grounds, 8 129 
Injunction, § 131 

Municipal license or permit, 8 128 

Notice and hearing, § 131 

Officers authorized to revoke or suspend, § 130 

Restoration of permit, § 131 

Review, § 131 

Riding on driver’s seat, § 56 

Road material, exemption from special license or 
tax of vehicles hauling, § 94, p. 345 
Rodeo, bond or security as covering trip to attend, 
8 114, p. 408, n. 16 
Routes, 

Certificate of public convenience and neces¬ 
sity, | 84, p. 270 
Regulations as to, § 52, p. 226 
Rules and regulations, certificate of convenience 
and necessity, § 86, p. 283 
Schedules, regulation of, § 52, p. 225 
School children, exemption of vehicles transport¬ 
ing from special license or tax, § 94, p. 345 
Scope of review on appeal from order of commis¬ 
sion pertaining to, § 45, p. 203 
Granting or denying certificate of public con¬ 
venience and necessity, 8 92, p. 323 
Seating capacity, § 53 

Security. Bond or security, generally, ante this 
head 

Seizure of license plates, § 127 

Service, regulations as to, 8 52, pp. 224-228 

Setting aside orders, 

Granting license or permit, 8 103, p. 385 
Granting or denying certificate of convenience 
and necessity, § 92, p. 332 
Share expense arrangements, § 46, p. 211 
Shelters, 8 49, p. 222 

Sightseeing busses, exemption from license or tax, 
§ 94, p. 345 
Signs, § 56 

Size of vehicles or equipment, regulations as to, 
8 56 

Soliciting patronage, 8 95 
Element of, § 46, p. 211 

Special license or permit. License or permit, gen¬ 
erally, ante this head 

Special privileges, regulation and control, § 19 
Speed, | 56 

License or certificate, 8 105 


Public service vehicles—Continued 

Standing vehicles, regulations as to, 81 49-51, 
pp. 219-224 
States, 

Bond or security required by, 8 111* P> 396 
Power to regulate, 8 45, p. 193 
Special license or permit, 8 30, pp. 254-257 
Statutory provisions, 

Certificate of public convenience and necessi¬ 
ty, 8 82, p. 263 
Definitions, 8 46, p. 205 
Regulation, 8 10, p. 120 
Special license or permit from municipality, 
8 81, p. 258 

Stay of injunction to restrain illegal operation, 8 
0o, p. 353 

Street railroads, injunction against unlawful com¬ 
petition, 8 95, p. 850 

Subterfuge or evasion, looking behind form of in 
determining regulations, § 46, p. 208 
Suburban territory, certificate to operate within, 
§ 86, p. 284 

Suburban transportation, exemption from regula¬ 
tion of vehicles engaged in, 8 46, p. 210 
Successive statutes regulating, 8 44, p. 186 
Sufficiency of evidence in proceeding to procure 
certificate of convenience and necessity, 8 92, 
p. 312 

Suspension of license or permit Revocation or 
suspension of license or permit, generally, 
ante, this head 

Suspension of operation under certificates of con¬ 
venience and necessity, 8 93, p. 334 
Suspension of service by existing carrier, cer¬ 
tificate of convenience and necessity, 8 90, p. 
297 

Tariffs, 8 54, p. 230 
Taxicabs, generally, post 

Temporary deviation from permitted operations, 
bond or security, 8 114, p. 409 
Temporary injunction, 

Interference with operation, 8 95, p. 355 
Operation without permit or certificate, 8 95, 
p. 354 

Tentative grant of license or permit, 8 103, p. 
379 

Terminals, 8 49, p. 222 
Contract, 8 57 

Territorial jurisdiction in respect of certificate of 
convenience and necessity, 8 86, p. 283 
Territorial limits, 

Bond or security, 8 114, p. 410 
Order permitting additional service, § 52, p. 
228 

Territorial restrictions, certificate of public con¬ 
venience and necessity, 8 84, p. 270 
Territory served by other carrier, grant of cer¬ 
tificate of convenience and necessity, 8 90, 
p. 295 

Test order, proceedings to procure certificate of 
convenience and necessity, 8 92, p. 316 
Theft, bond or security as covering, § 115, p. 
415 

Through service, combining rights under several 
certificates of convenience and necessity, § 
84, p. 271 
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Public service vehicles—Continued 
Time, 

Action on bond or security, § 118, p. 425 
Appeal from order, 

Granting or denying certificate of con¬ 
venience and necessity, { 92, p. 322 
Regulating, | 45, p. 202 
Commencement of operations under certifi¬ 
cate of convenience and necessity, § 84, 
p. 271 

Hearing on application for certificate of con¬ 
venience and necessity, § 92, p. 309 
Operation, regulation, § 52, p. 226 
Proceeding to set aside order granting or 
denying certificate of convenience and 
necessity, § 92, p. 332 

Regulation of time of operation, § 52, p. 226 
Trailers, regulation of operation while drawing, § 
56 

Transportation agents, regulation, § 46, p. 209 
Transportation of own property, § 46, p. 211 
Travel bureau agents, regulation and control, 8 
46, p. 209 
Trial, 

Action on bond or security, § 118, p. 426 
Action to set aside order granting or deny¬ 
ing certificate of convenience and neces¬ 
sity, § 92, p. 332 

Trial de novo, appeal from order granting or de¬ 
nying certificate of convenience and neces¬ 
sity, § 92, p. 329 

Uniformity, regulation, § 44, p. 189 
Validity of regulations, $ 44, p. 188 
Variunce, proceedings to procure certificate of 
convenience and necessity, § 92, p. 304 
Venue of actions against, § 498, p. 142 
Verification of application for license or permit, § 
103, p. 378 

Violation of provisions of certificate of con¬ 
venience and necessity, proceedings for, § 93, 
pp. 333-336 

Volume of business, element in determining stat¬ 
us, § 47, p. 212 

Volume of traffic, consideration in determining 
convenience and necessity, § 90, p. 291 
Waiver, notice of proceeding for certificate of con¬ 
venience and necessity, § 92, p. 306 
Want of integrity, bond or security as covering 
loss from, 8 115, p. 415 

War, operation by federal government in time of, 
§ 57 

War Department, certificate of convenience and 
necessity based on need of, f 90, p. 287, n. 
40 

War emergency, relaxing restrictions on opera¬ 
tions, 8 ^8, p. 219 

Waste, certificate of convenience and necessity, 
8 90, p. 298 

Withdrawal of application for transfer of cer¬ 
tificate of convenience and necessity, § 81, 
p. 274 

Wrecking automobiles, regulation of, § 94, p. 338 
Public streets. Streets, generally, post 
Public ways, injuries caused by animals driven along, 
liability of owner, 8 565, p. 671 
Publication,. tariff or schedule of rates, public serv¬ 
ice vehicles, 8 54, p. 231 


Publicity stunt, handcuffing driver to steering wheel, 
liability of owner for ensuing injury, 8 428, p. 
1051, n. 26 

Puncture of tire, unavoidable accident as respects li¬ 
ability for Injuries, 8 256, n. 81 
Punishment, 

Fines and penalties, generally, ante 
Sentence and punishment, generally, post 
Punitive damages, 

Injuries from operation, 8 560 
Public service vehicles, bond or security as cover¬ 
ing, § 115, p. 413 

Purchase. Transfer and sale, generally, post 
Purchasers, 

Manufacturer’s liability to, 8 *65, p. 501 
Prospective purchasers, generally, ante 
Purpose, license and registration, § 59 
Pushmobile, infants riding on designated play street, 
contributory negligence, § 485, p. 86, n. 36 
Questions of law and fact, 

Assault and battery, prosecutions for, 8 901 
Assured clear distance ahead, actions for injuries 
from operation, § 526, p. 436 
Common carrier by motor vehicle, 8 46, p. 206 
Coiniwrative negligence, actions for injuries from 
operation, § 529 

Competency of operator, actions for injuries from 
operation, § 526, p. 522 

Concurrent negligence, actions for injuries, | 522, 
p. 405: § 525 

Condition of vehicle, negligence in respect of, 8 
526, p. 426 
Consent, 

Prosecution for taking and using vehicle 
without, § 695 

Use of vehicle causing injury, 8 526, p. 520 
Contributory negligence, 

Actions for injuries from operation, 8 522, p. 

412; $ 527, pp. 525-591 
Injuries by vehicle other than motor vehicle, 
8 569 

Criminal prosecutions, § 588 
Defective construction, actions against manufac¬ 
turers or dealers for injuries or damages re¬ 
sulting, § 167 

Driving while intoxicated, prosecution for, 8 634 
Emergencies, acts in, 8 526, p. 445 
Equipment, negligence in respect of, 8 526, p. 426 
Family relationship, actions for injuries from 
operation of vehicle, § 528, p. 518 
Filling stations, 

Actions for injuries resulting from negligent 
operation or maintenance, | 778 
Injunction, 8 773 

Garage keepers, actions against for loss or dam¬ 
age to stored vehicles, 8 727, p. 874 
Gross negligence, actions for injuries resulting, 
8 526, p. 425 

Homicide, prosecution for, 8 667, pp. 809-804 
Horse-drawn vehicles, collisions with, | 526, p. 
480 

Identity, actions for injuries from operation, 8 
523 

Independent contractor relationship, actions for 
injuries from operation, 8 526, p. 516 
Injuries by animals, actions for, 8 565, p. 675 


1077 



INDEX TO MOTOR VEHICLES 


Questions of law and fact—Continued 

Injuries by vehicle other than motor vehicle, ac¬ 
tions for, g 569 

Injuries from defects or obstructions in highway, 
actions for, g 227, pp. 575-588 
Injuries from oneratlon, actions for, g§ 521-529, 
pp. 394-595 

Assured clear distance ahead, § 526, p. 436 
Comparative negligence, | 529 
Competency of operator, § 526, p. 523 
Concurrent negligence, § 522, p. 405 
Contributory negligence, § 522, p. 412; § 

527, pp. 525-591 

Defects or obstructions in highways causing, 
f 239 

Deviation from course of employment, § 526, 
p. 514 

Family relationship, g 526, p. 518 
Gross negligence, § 526, p. 425 
Identity, § 523 

Independent contractor relationship, § 526, p. 
518 

Intervening cause of injury, g 522, p. 405 
Joint enterprise, g 526, p. 504 
Joint or several liabilities, g 525 
Last clear chance, g 528, pp. 591-595 
Daw governing, g 496 
Lookout, g 526, p. 437 

Negligence, g 522, p. 399; g 526, pp. 420-525 
Ownership, g 524 

Proximate cause, g 522, pp. 397 418 
Reckless conduct, g 526, p. 424 
Scope of employment, g 526, p. 509 
Speed, g 526, p. 429 
Ultimate negligence, g 528, pp. 591 595 
Unavoidable accident, g 522, p. 400 
Wanton or willful misconduct, g 520, p. 421 
Interstate commerce, prosecution for transporting 
stolen vehicle in, g 707 
Intervening cause of injury, ,g 522, p. 405 
Intoxicating liquor, drivii g while intoxicated, 
prosecution for, g 634 

Intoxication of operator, actions for injuries from 
operation, g 526, p. 523 

Joint or several liability, actions for injuries from 
operation, g 525 

Last clear chance, actions for injuries from opera¬ 
tion, g 528, pp. 591-595 

Leaving scene of accident, prosecution for, g 679 
License plates, prosecution for operation of vehicle 
without, g 638 

Lien against vehicle, proceedings to enforce, 
758 

Lien for repairs, action by owner to recover pos¬ 
session or for conversion against person claim¬ 
ing lien, g 757 
Lights, generally, ante 
Lookout, ante 

Neglecting duty after accident, prosecution for 
679 

Negligence, 

Actions for Injuries from operation, g 521, 
p. 395; g 522, p. 399; g 526, pp. 420-525 
Injuries by vehicle other than motor vehicle, 
g 569 

Ownership, actions for injuries from operation, 
524 


Questions of law and fact—Continued 

Private premises, actions for injuries caused by 
defects in, g 564 
Proximate cause, 

Actions for injuries from operation, g 522, 
pp. 397—418 

Injuries by vehicle other than motor vehicle, 
g 560 

Public service commissions, review on appeal from 
orders of, g 45, p. 203 
Public service vehicles, 

Actions on bond or security, g 118, p. 426 
Prosecution for violation of law, g 701, p. 847 
Races or tests on, 

Highways or streets, actions for injuries re¬ 
sulting, g 576 

Tracks or speedways, actions for injuries, g 
587 

Reckless driving, 

Actions for injuries resulting, g 526, p. 424 
Prosecutions for, g 620 

Renting or hiring of vehicles, actions for injuries 
to third persons, g 709 
Repairmen, 

Actions against for loss of or damage to ve¬ 
hicle, g 739, p. 885 

Actions to recover for services, g 738 
Revocation or suspension of license, prosecution 
for driving after, g 639 
Right of way, determination of, g 526, p. 461 
Scope of employment, actions for injuries from 
operation of vehicle in, § 526, p. 509 
Signals, generally, post 
Skidding, generally, post 
Speed, 

Actions for Injuries, g 522, p. 408; g 526, p. 
429 

Prosecution for violation of law, g 648 
•Standing or parked vehicles, post 
Stopping, generally, post 

Storage of vehicles, actions for loss or damage to 
vehicle, § 727, p. 874 

Towing and towed vehicles, negligence in respect 
of, g 526, p. 462 

Transporting passengers or goods for hire in vio¬ 
lation of law, prosecution for, g 701, p. 847 
Transporting stolen vehicle in interstate com¬ 
merce, prosecution for, g 707 
Ultimate negligence, actions for injuries from 
operation, g 528, pp. 591-595 
Unavoidable accident, actions for injuries from 
operation, g 522, p. 400 

Wanton or willful misconduct, actions for in¬ 
juries from operation, g 526, p. 424 
Wrong side of road, negligence in driving on, f 
526, p. 448 

Races, 

Highways, ante 
Streets, post 

Tracks and speedways, post 
Radiators, 

Filling station attendant Injured by hot water 
and steam gushing from, liability for, | 349, 
p. 816, n. 87 
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Radiators—Continued 

Negligence of person agreeing to protect against 
freezing, liability for damages resulting, | 
730 

Radius of lights rule, defects or obstructions in 
highways, application in respect of injuries, § 201, 
p. 543; § 211 
Railings, highways, 

Contributory negligence in driving through, jury 
question, § 227, p. 58G 

Evidence as to necessity in action for injuries 
to vehicle or occupant, § 225, p. 571 
Jury question as to negligence in respect of main¬ 
taining, 8 227, p. 582 

Railroad commissions. Public service commissions, 
generally, ante 
Railroad crossings, 

Care required in operation of vehicle, § 405 
Care required to avoid injury to motor vehicles, 
8 483 

Discovery of vehicles on, § 483 
Place of stopping before entering, § 359, P- 853 
Street intersections, analogy, § 350, p. 820 
Railroads, 

('are to avoid injury by, § 483 
Contributory negligence, § 527, p. 527 
Evidence, § 520, p. 387 

Injunction to rescind unlawful competition, § 95, 
p. 350 

Motor transportation company, operation over 
highways as, § 40, p. 205 
Negligence resulting in damage or injury, 
Evidence, § 518, p. 344 
Jury question, § 52(i, p. 481 
Parking or standing vehicles at stations, § 28, 
p. 140 

Substitution of motor service, certificate of public 
convenience and necessity, 8 94, P- 338 
Taxicab stands at depots, § 51 
Rain, 

Caution when proceeding through, 8 294, p. GOO 
Contributory negligence of driver proceeding with 
view obscured by, 8 211 
Lookout when vision obscured by, § 285 
Pedestrian crossing highway when view ob¬ 
scured by, negligence, 8 470, p. 56 
Speed, negligence in respect of, 

Evidence, 8 518, p. 306 
Jury question, 8 526, p. 434, n. 08 
Range of vision, crossings or intersections, lookout, 
8 353, p. 840 
Rates, 

Public service commissions, review of orders 
establishing, 8 45, p. 202 
Public service vehicles, 8 54, pp. 229-234 
Renting or hiring of vehicles, regulations, 8 761 
Ratification, 

Child’s acts in operating vehicle, liability of 
parent ratifying, 8 434, p. 1079 
Owner, liability for injuries by servant, § 437, p. 
1094 

Transportation of riders by employees, employer 
ratifying, 8 399(2), p. 986 

Real party in interest, injuries from operation, 
action in name of, $ 500, p. 143 
Rear, lookout to, 8 287 


Rear bumper, guest riding on, contributory negligence, 
8 490, p. 114 
Rear-end collisions, 

Contributory negligence, proximate cause of in¬ 
jury, evidence, 8 520, p. 391 
Intersection, regulating speed to prevent, 8 357, 
p. 845 

Last clear chance, evidence In action Involving, 
8 520, p. 392 

Res ipsa loquitur, presumption of negligence un¬ 
der doctrine, 8 511(3), p. 206 
Rear lights. Tail lights, generally, post 
Rear view mirror, 

Racking vehicle, 

Absence of as proximate cause of injury, 8 
200, n. 90 

Additional precautions, 8 302, n. 57 
Negligence in respect of, jury question, 8 520, p. 
420 

Passing and bvertaking, use of by leading vehicle, 
§ 322, p. 744, n. 6 

Pedestrian struck by, negligence, jury question, 
8 520, p. 467, n. 45 

Proximate cause of injury, absence of, jury 
question, § 522, p. 407, n. 81 
Turning vehicle not equipped with as negligence, 
8 303, p. 717, n. 4 
Reasonable doubt, homicide, 

Evidence establishing beyond as essential, 8 666, 
pp. 785, 792 

Instructions to jury on, 8 008, p. 805 
Reasonable speed. Speed, post 
Reasonableness, license fees and taxes, 8 137 
Rebates, 

Filling stations, statutory provisions, 8 770, n. 18 
Public service vehicles, legislative regulation, 8 
44, p. 187 
Rebuttal, 

Agency of driver for owner, prima facie case in 
actions for injuries from operation of vehicle, 
8 517, p. 285 

Contributory negligence, presumption of due care, 
8 520, p. 369 

Negligence', presumption of, 8 518, p. 297 
Ownership, presumption of, 8 511(5), pp. 217, 222 ; 
8 517, p. 278 

Res ipsa loquitur, presumption of negligence 
arising from application of doctrine, 8 511(3), 
p. 205 

Scope of employment, presumption that driver of 
vehicle causing injury was acting within, 
8 517, p. 290 

Speed, presumption of negligence, 8 511(4), p. 210 
Violation of statutes, regulations, etc., presump¬ 
tion of negligence, 8 511(4), p. 209 
Revivers, 

Motor transportation companies, operation of ve¬ 
hicles for hire, $ 46, p. 207, n. 88 
Public service vehicles, revocation of certificate 
on ground of appointment, 8 66, p. 364 . 
Reciprocal duties, instructions to jury, actions for 
injuries from operation, 8 532 
Reciprocal rides, guests, status as, 8 399(5), p. 1013, 
n. 86 

Reciprocal rights and duties, 8 246 

Intersections, instructions to jury in action for 
injury, | 548, p. 635 
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Reciprocal rights and duties—Continued 
Meeting vehicles, § 305 

Pedestrians and operators of vehicles, $ 383, p. 937 
Instructions to jury in actions for injuries 
to pedestrian, f 542, p. 623 

Reciprocity, 

License and registration, nonresident, § 68 
Public service vehicles, municipal license tax, 
§ 82, p. 263 
Reckless driving, 

Ambulances, | 377 
Assault and battery, 

Conviction under indictment for, § 617, p, 
706 

Intent inferred, § 597, p. 600 
Chains, failure to use chains as constituting of- 
fense, § 609. p. 700 

Coasting, injuries to person coasting on highway 
or street, § 303 

Complaint in prosecution for, § 617, pp. 705-708 
Contributory negligence, 

Evidence, § 520, p. 378 
Proximate cause of injury, evidence, § 520, 
p. 300 

Criminal offense. Offense of, post this head 
Dangerous instrumentality when operated by, 
S 12 

Defenses, prosecution for, § 615 
Elements of offense, § 609, p. 700 
Evidence, 

Actions for injuries resulting, § 518, p. 299 
Admissibility, § 515 
Criminal prosecution, § 619 
Fire department vehicle, § 373 
Guest injured as result of, 

Jury question, § 526, p. 494 
Liability, 8 399(1), p. 981, n. 38 
Statutory liability, § 399(4), p. 1005 
Homicide, ante 

Identity of person injured as element of offense, 
§ 613 

Indictment or information in prosecution for, 
S 617, pp. 705-708 

Injuries from defects or obstructions in highways, 
liability, § 174 

Instructions to jury, actions for injuries from 
operation, § 537 

Intoxicating liquor, driving while under influence 
of, § 625, p. 717 

Involuntary manslaughter, 8 659, p. 775 
Jurisdiction of prosecution for, § 616 
Jury question, 

Actions for injuries resulting, § 526, p. 424 
Criminal prosecution, § 620 
Justice court, charge filed in, § 617, p. 705 
Liability for injuries resulting, § 258, p. 632 
License to operate vehicle, suspension or revoca¬ 
tion for, § 160, p. 483 

Malicious mischief, person using car of another, § 
673 

Manslaughter, conviction under indictment for, 
8 617, p. 706 

Municipalities, prosecution in name of, 8 617, p. 
706 

Offense of, 88 609-624, pp. 698-713 
Accident as essential, 8 609, p. 701 
Acts constituting, 8 609, p. 700 


Reckless driving—Continued 
Offense of—Continued 

Admissibility of evidence, 8 619 
Affidavit, 8 617, p. 706 
Appeal and error, 8 624 
Brakes, | 609, p. 701 
Burden of proof, 8 619 
Certiorari, setting aside conviction on, § 624 
Complaint, 8 617, pp. 705-708 
Compulsion as defense, 8 615 
Conjunctive allegations in prosecution for, § 
617, p. 706 

Danger to person or property, 8 613 
Allegations as to, 8 617, p. 708 
Defenses, 8 615 

Direction of verdict in prosecution for, 8 620 
Distinct offenses, 8 609, p. 699 
Driving while intoxicated distinguished, | 
609, p. 699 

Duress as defense, 8 615 

Endangering public, 8 609, pp. 698-702 

Essentials, 8 609, p. 700 

Evidence, 88 612, 619 

Findings in prosecution for, 8 622 

Gross negligence as constituting, 8 612 

Identity of person injured as element, 8 613 

Ignorance of law, 8 611 

Indictment or information, 8 617, pp. 705-708 
Injury as essential, 8 609, p. 701 
Instructions in prosecution for, 8 621 
Intent, 8 611 

Defense of lack of, 8 615 
Issues in prosecution for, 8 618 
Judgment, 8 623 
Jurisdiction, | 616 
Jury questions, 8 620 
Knowledge ns affecting, 8 611 
Manner of operation as required to be alleged, 
8 617, p. 707 

Manslaughter distinguished, 8 609, p. 699 
Negligence, 8 612 

Person injured as defense, 8 615 
Occupant endangered, 8 613 
Ordinances, 8 609, p. 699 
Owner causing or permitting commission of 
offense by driver, 8 614 
Persons liable, 8 614 
Place of alleged violation, 8 609, p. 701 

Allegations as to as essential, 8 617, p* 
708 

Presumptions, 8 619 

Probable cause, affidavit, f 617, p. 706 
Proof, 8 618 
Punishment, 8 623 

Questions of law and fact in prosecution for, 
8 620 

Review of conviction, 8 024 
Right of way, 8 609, p. 701 
Sentence on conviction for, 8 623 
Speed, 

Allegations as to, 8 617, p. 707 
Element of, 8 609, p. 701 
Excessive speed distinguished, 8 610 
Presumptions arising from, 8 619 
Statutory provisions, 8 609, p. 698 
Sufficiency of evidence, | 619 
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Reckless driving—Continued 
Offense of-—Continued 

Suspension of driving rights on conviction for, 

§ 623 

Time of alleged violation, { 600, p. 701 
Title of prosecution, § 617, p. 706 
Validity of regulations, $ 609, p. 609 
Variance in prosecution for, g 618 
Verdict in prosecution for, § 622 
Violation of traffic regulation as, § 009, p. 700 
Waiver of defects in information, § 617, p. 
708 

Weight and sufficiency of evidence, § 619 
Willful or wanton conduct as element, g 611 
Overcrowding as, § 342 

Owner entrusting vehicle to reckless driver, lia- • 
bllity for resulting injury, g 431, p. 1058 
Passengers injured, 

Duty of warning, g 488, p. 105 
Evidence, g 518, p. 350 
Jury questions, § 526, p. 494 
Passing and overtaking, g 326, p. 756, n. 36 
Police cars, g 375 
Presumptions, 

Actions for injuries from operation of ve¬ 
hicle, g 511(1), n. 41 
Criminal prosecution, § G19 
Private property along highway injured as result 
of, liability, g 424 

Probable cause, affidavit in prosecution for, g 617, 
p. 706 

Punitive damages as recoverable for injuries re¬ 
sulting, g 560 

Res ipsa loquitur, doctrine as available, g 511 
(8), p. 204 

Rules of the road, violation as constituting of¬ 
fense, g 609, p. 700 
Speed, g 290, pp. 681, 682 

Allegations as essential in prosecution for, § 
617, p. 707 
Statutory provisions, 

Indictment or complaint following language of 
statute, g 617, p. 706 
Offense of, g 600, p. 698 
Trespassers, liability for injuries resulting, § 
399(2), p. 990 

Unauthorized invitee or permittee, liability for, ,g 
399(2), p. 989 

Waiver of defects in information charging, g 617, 
p. 708 

Willful or wanton conduct as element of offense, 
g 611 
Recordation, 

Certificates of title, g 42, pp. 179, 183 
Conditional sale contract, g 40, p. 167, n. 89 
Priority of lien, g 754, p. 903 
Liens, garage keepers or repairmen, g 753 
Priority as affected, g 754, p. 903 
Records, public service vehicles, keeping for inspection, 
g 56 

Recovery back, license fees and taxes, g 142, p. 465 
Recurring carriage, private contract carriers, regula¬ 
tions, g 47, p. 214 
Red lights or signals, 

Intersections, 

Entering against, g 360, p. 857 
left turn on, g 365 


Red lights or signals—Continued 
Intersections—Continued 

Negligence in crossing against, jury question, 
g 526, p. 461 

Reckless driving, evasion as constituting offense 
of, g 609, p. 700 

Stopping, display of when stopping as sufficient, 
g 301, n. 50 
Reflectors, 

Horse-drawn vehicles, contributory negligence, 
g 465 

Jury question, g 527, p. 569 
Offenses, failure to equip vehicle with, g 608 
Refunds, license fees and taxes, g 142, p. 465 
Registered mail, 

Process in actions against nonresidents, service 
by, g 502, p. 162 

Public service vehicles, notice of application for 
certificate of convenience and necessity, g 92, 
p. 306 

Registers, garages, repairs or changes, penalty for 
failure to keep, g 722 

Registration. License and registration, generally, 
ante 

Registration plates. License plates, generally, ante 
Regulation and control, gg 14-57, pp. 124-237 

Applicability of regulations affecting other ve¬ 
hicles, g 22 
Backing, § 300, p. 709 
Brakes, § 26 

Chauffeurs. License and regulation of drivers or 
chauffeurs, generally, ante 
Classification for purpose of, g 14, p. 125 
Concurrent and conflicting regulations, g 23 
Speed, § 29, p. 150 
Constitutional provisions, $ 16 
Construction of statutes, etc., regulating, g 20 
Contract carriers, power to regulate, g 47, p. 215 
Control of vehicle, generally, ante 
Crosswalk, g 35 

Delegation of power to municipalities, g 14, p. 125 
Discretionary power of officer delegated power, 
§ 27 

Drivers. License and regulation of drivers or 
chauffeurs, ante * 

Enforcement of, 

Regulations, injunction against, § 24 
Traffic ordinances, g 20 
Equipment, § 26 

Exclusion as to use of streets and highways, g 31 
Fares of public service vehicles, power to regu¬ 
late, g 54, p. 229 

Federal government, g 14, p. 124 
Filling stations, gg 716, 770 
Erection of buildings, g 719 
Municipal regulations and restrictions, g 775, 
pp. 928-931 
Garages, § 716 

Erection of buildings, g 719 
Hours of operation, g 43 

Injunction against enforcement of regulations, 
8 24 

Jitneys, power to regulate operation, g 45, p. 193 
Length of vehicle, gg 32, 43 
Lighting equipment, requirements, g 263, p. 641 
Loads, g 32 

Locking of vehicle, g 43 
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Regulation and control*—Continued 

Mall motor vehicles, applicability of regulations, 
*21 

Miscellaneous traffic regulations, | 35 
Motor busses, power to regulate, * 45, p. 193 
Municipalities, § 14, p. 125 

Concurrent and conflicting regulations, § 23 
Delegation of power, § 14, p. 125 
Equipment, § 26 
Penalties for violation, * 25 
Purposes, 8 15 
Validity of regulations, g 17 
Noises, § 34 
Odors, § 34 

Operation of statutes, etc., regulating, 8 20 
Operation of vehicle on streets and highways, 

8 268, pp. 647-650 
Ordinances, 8 14, p. 126 

Construction and operation, g 20 
Reasonableness, § 18 
Validity, 8 17 

Parking, g 28, pp. 136-146 ; 8 329, p. 768 
Parks, operation in, § 36 
Penalties for violating regulations, § 25 
Power to regulate in general, g 14, pp. 124-127; 

8 45, p. 193 

Presumptions, reasonableness of regulations, g 18 
Private carriers, power to regulate', § 47, p. 215 
Private premises, operation of vehicles on, § 341), 
p. 815 

Projecting articles, violation as negligence, 8 348 
Public officers or boards, 8 14, p. 126 
Public service vehicles, generally, ante 
Purposes of regulation, § 15 
Reasonableness of regulations, § 18 
Renting or hiring of vehicles, business of, §§ 
716, 760 

Restrictions as to use of streets and highways, 
8 31 

Retroactive effect of statute or ordinance regu¬ 
lating, 8 20 
Right of way, g 35 
Right turn, 8 35 

Sale. Transfer and sale, generally, post 
Size of vehicle, g 32 
Smoke, g 34 

Special privileges to certain vehicles, g 19 
Speed, generally, post 
Standing or parked vehicles, post 
Standing vehicles, g 28, pp. 136-146 
Statutory provisions, g 16 

Concurrent and conflicting regulations, g 23 
Construction and operation, 8 20 
Purposes, g 15 

Reasonableness of regulations, g 18 
Validity, g 17 
Stop streets, g 35 
Stopping, g 300, p. 709 
Precautions, g 301 

Street cars, special duties of operators of ve¬ 
hicles in vicinity of, g 392, p. 959 
Temporary permits for operation, g 42, p. 178 
Traffic regulations, generally, post 
Trailer parks, g 43 
Transfer and sale, generally, post 


Regulation and control—Continued 
Turning, § 35; g 300, p. 709 
Manner of, g 303, p. 715 
Signals, g 303, p. 718 
Uniformity, g 15 
Validity of regulations, gg 17-19 
Vehicles traveling in same direction, operation of, 

§ 327 

Warning of, 

Approach, g 288, pp. 673-678 
Speed limit, g 30 
Weight of vehicle, g 32 
Width of, 

Loads, g 43 
Vehicle, g 32 

Rehearing. Public service vehicles, ante 
Relation back, lien for damages for injuries result¬ 
ing from operation, g 561 
Relatives, 

Family purpose doctrine, generally, ante 
Injury to as result of driver’s negligence, li¬ 
ability, g 426 

Master and servant relationship, evidence as to in 
actions for injuries from operation of ve¬ 
hicle, g 517, p. 282 

Owner entrusting vehicle to, liability for injuries 
resulting, g 432; g 434, p. 1082 
Release, liens, garage keepers or repairmen, g 750 
Reliance on care of others, operation of vehicle, g 249, 
pp. 610-613 

Religious faith, public service vehicles, application 
for certificate of convenience and necessity based 
on, g 90, p. 295 

Rem, action in, recovery of damages for injuries re¬ 
sulting from operation, g 494 
Jurisdiction, g 498, p. 140 
Remote cause, 

Injury from operation of vehicle, liability in case 
of, § 253 

Speed, admissibility of evidence in actions for 
injuries resulting, g 516, p. 269 
Removal of cars improperly parked or left on streets, 
S 28, p. 140 

Removal of causes, nonresidents, actions against for 
injuries resulting from operation, g 502, p. 153, 
n. 20 

Removal of parts, offenses, removal without consent 
of owner, g 713 
Renewal, 

License and registration, g 132 
License to operate vehicle, g 154 
Renting or hiring of vehicles, gg 760-769, pp. 911-919 
Actions, 

Enforcement of liability of hirer, g 765 
Injuries to, 

Person of hirer, g 762 
Third persons, g 769 
Vehicle, g 767 

Baggage, liability for loss of, g 760 
Bailment, relationship, g 760 
Bonds, g 760 

Burden of proof, actions for injuries to vehicle, 
g 767 

Care required in selection of vehicle furnished, 
g 760 

Certificate of public convenience, g 718 
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Renting or hiring of vehicles—Continued 

Chauffeurs furnished with, liability for injuries 
as result of negligence, § 762 
Compensation, § 761 

Competency of drivers furnished with, $ 760 
Damage to vehicle rented, liability of hirer, g 
766 

Defective vehicles, liability for injuries result¬ 
ing, §§ 449, 762; § 768, p. 916 
Diligence, furnishing safe vehicle, § 760 
Driver furnished with car, liability for injuries 
to third person, § 768, p. 917 
Drunken driver, liability for injuries as result of 
negligence, § 768, p. 917 

Findings in actions for injuries to third persons, 
§ 769 

Fit and safe vehicle to be furnished, $ 760 
Fraud, punishment, g 723 
Guests, liability for injuries to, § 768, p 916 
Incompetent or intoxicated driver, liability for 
injuries resulting, § 431, p. 1059; g 768, p. 
916 

Injuries to third persons, 

Actions for, § 769, pp. 915-919 
Liability, §§ 766-768 

Injuries to vehicle, liability for, §§ 766, 767 
Injury to person of hirer, §§ 762, 763 
Insurance policy or cash security, tiling or de¬ 
positing, § 717 

Jury questions, actions for injuries to third per¬ 
sons, § 769 

Liability for personal injuries to hirer, § 762 
Liability of hirer for injuries to, 

Third person, $ 764 
Vehicle, §§ 766, 767 
License fees and taxes, § 718 
Lien for repairs furnished lessee, § 746, p. 891 
Master and servant relationship, § 760 
Negligence, 

Driver furnished to operate, liability for, g 
436, p. 1089; § 451, pp. 1152, 1153 
Injuries to, 

Hirer, g 762 

Third person, g 768, p. 915 
Jury question, § 526, p 522 
Lessee or servant, liability of owner, g 438, 
n. 47; § 439, p. 1108 
Offense in respect of, g 701, p. 848 

Operating without license, g 639, n. 79 
Ordinances, 

Failure to comply with as imposing liability 
for injuries from operation, § 768, p. 
916 

Regulation of business, g 717 
Permit, g 760 

Pleading, actions for injuries to third persons, g 
769 

Principal and agent, relationship as created, g 
760 

Public service vehicles, bond or security, g 114, p. 
410 

Rates, regulation, g 761 
Regulation of business, gg 716, 760 
Relationship of parties, g 436, p. 1086; g 760 
Representation as to competency to operate, duty 
of owner, g 431, p. 1060 


Renting or hiring of vehicles—Continued 

Statutory provisions, regulation of business, I 
717 

Theft, liability of hirer, g 764 
Third persons, liability for injuries to, §g 768, 769, 
pp. 915-919 
Hirer, g 764 

Undertaker supplying vehicle with driver, liability 
for injuries to mourners, g 768, p. 918 
Verdict in actions for injuries to third persons, g 
769 

Repair of highways, 

Care required to avoid injury to persons engaged 
in, § 391 

Injuries caused by, liability of contractor, § 203, p. 
547 

Repairs and repairmen, §§ 728-742, pp. 875-888 
Additional repairs, recovery for, g 728 
Admissibility of evidence, wMons against for 
loss of or damage to vehicle, g 739, p. 884 
Agents, lien for work done by, g 748 
Agreement as essential to recovery for services, 
g 728 

Appeal and error, actions against for loss of or 
damage to vehicle, g 739, p. 885 
Articles left in vehicle, care required in respect 
of, g 732 

Assumption of risk, personal injuries suffered by 
repairmen, § 741 
Bailment, 

Conditional seller, consent to, g 754, p. 903 
Creation of, § 729 

Redelivery of vehicle to owner as element of 
contract, g 734 

Burden of proof, actions against, g 739, pp. 883, 
886 

Care and custody of vehicle, g§ 731-735, pp. 877- 
880 

Notice affecting liability for loss, g 732 
Care required as to repairs, etc., g 730 
Chauffeur, delivery of vehicle to as delivery to 
owner, g 735 

Compensation, gg 736-738 
Actions to recover, g 738 
Agreements respecting, § 728 
Evidence in action to recover, g 738 
Jury questions in actions for, g 738 
Pleading in action to recover, g 738 
Set-off and counterclaim in action to recov¬ 
er, g 737 
Conditional sales, 

Liability for repairs ordered by buyer or as¬ 
signee, g 728 

Lien for repairs to vehicle, g 746, p. 891 
Contributory negligence, 

Defense of in actions against for personal 
injuries, g 739, p. 886 

Person working on highway to repair vehi¬ 
cle, g 476, p. 71 

Personal injuries suffered by, g 741 
Conversion. Trover and conversion, post 
Criminal liability for taking and using vehicle 
without consent, g 692 
Damages, 

Actions against to recover for damage to 
vehicle, g 739, pp. 882-886 
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Repairs and repairmen—Continued 
Damages—Continued 

Actions by for conversion or damage, § 741 
Loss of or destruction of vehicle, § 740 
Recovery against person causing misdelivery 
of vehicle, g 742 

Deductions for repairs not satisfactorily made, 

I 736 

Delivery of vehicle to unauthorized person, con¬ 
version, g 735 

Destruction of vehicle in custody of, measure of 
damages, g 740 
Diligence in, 

Making repairs, § 730 

Safeguarding vehicle in possession, § 731 
Duress, excessive payment exacted, g 736 
Equitable lien, § 748 

Estoppel, cross-demand for damages in action 
for compensation, § 737 
Evidence, 

Actions against for loss of or damage to ve¬ 
hicle, g 739, p. 883 
Actions to recover for services, g 738 
Explosion as result of welding gasoline tank 
trailer, liability for damages, g 730 
Findings, actions against for loss of or damage 
to vehicle, g 739, p. 885 
Fire, 

Negligence in respect of precautions against, 
g 731, n. 25 

Notice as affecting liability for vehicle de¬ 
stroyed by, g 732 
Gratuitous bailment, g 729 

Care required in safeguarding vehicle, g 
731 

Testing, liability for damage to vehicle, § 
733 

Independent contractor, relationship, g 729 
Infants, lien for services under contract with, 
g 744 

Instructions to jury, actions against for loss of 
or damage to vehicle, g 739, p. 885 
Issues in actions against for loss of or damage 
to vehicle, § 739, p. 883 

Judgment, actions against for loss of or damage 
to vehicle, g 739, p. 885 
Jury questions, 

Actions to recover for services, g 738 
Contributory negligence in actions against 
for personal Injuries, g 739, p. 886 
Jury trial, actions against for loss of or damage 
to vehicle, g 739, p. 885 

Liability for damages caused by carelessness or 
negligence, g 730 
License fees and taxes, g 718 
Penalties, g 721 
Liens, ante 

Limitation on amount recoverable, statutory pro¬ 
visions, g 728 
Loss of vehicle, 

Actions against to recover for, g 739, pp. 
882-886 

Measure of damages, g 740 
Misdelivery of vehicle, 

Actions for damages against persons caus¬ 
ing, | 741 


Repairs and repairmen—Continued 
Misdelivery of vehicle—Continued 

Damages recoverable against person causing, 
g 742 

Negligence, liability for, gg 438, 730, 731 
Testing, g 733 

Notice, liability for loss or damage to vehicle 
as affected, g 732 
Nuisance, repair shop as, g 720 
Personal injuries, 

Actions against to recover for, g 739, p. 886 
Actions by repairmen to recover for, g 741 
Place for return of vehicle to owner, g 734 
Pleading, 

Actions against for loss of or damage to ve¬ 
hicle, g 739, p. 883 

Actions to recover for services, g 738 
Possession and control of vehicle, g 731 

Lien as dependent on possession, g 747, pp. 
892-896 

Presumptions, actions against for loss of or dam¬ 
age to vehicle, g 739, p. 883 
Priority of lien, g 754, pp. 901-905 

Right to possession as dependent on, g 747, 
p. 896 

Proof in actions against for loss of or damage to 
vehicle, g 739, p. 883 

Recoupment, actions against for conversion of 
vehicle, § 739, p. 883 

Redelivery to owner, duty in respect of, g 734 
Res ipsa loquitur, doctrine as applicable in re¬ 
spect of damage to vehicle in custody of, g 
739, p. 884 

Scope of employment, liability for acts of em¬ 
ployee outside, § 452 

Set-off and counterclaim, actions to recover for 
services, g 737 
Skill required, § 730 
Statutory provisions, 

Liens, g 744; g 754, p. 902; gg 758, 759 
Limitation of amount recoverable for re¬ 
pairs, g 728 

Stopping on highway for repairs, lights, g 335, 
p. 781 

Street railways, care to avoid injury to repair¬ 
men, g 391 

Tender, discharge of debt due for repairs, g 736 
Testing, liability for destruction of or damage 
to vehicle during, g 733 
Theft, 

Burden of proof in actions against for loss 
of or damage to vehicle, g 739, p. 883 
Liability for, g 731 
Notice as affecting liability, g 732 
Third persons completing work, g 730 
Time for return of vehicle to owner, g 734 
Towing charges, lien, g 748 
Trial, actions to recover for services, g 738 
Trover and conversion, post 
Unauthorized person, delivery of vehicle to, g 
735 

Unauthorized use of vehicle by employee, liability 
for, g 731 

Waiver of lien, g 750 

Surrender or loss of possession, | 747, p. 898 
Wrecker service, generally, post 
# Written authorization, g 728 
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Replacements, lien for, | 748 
Replevin, 

Chattel mortgagee, purchaser at sale to enforce 
lien of repairman, f 759 

Lien for repairs, action by owner against person 
claiming, 8 757 

Seller of vehicle, noncompliance with statute 
regulating sale, § 41, p. 174 
Surrender of certificate of title after action of, 
§ 42, p. 181 

Replication or reply, injuries from operation, actions 
for, § 507 
Reports, 

Accidents, 

Admissibility of evidence as to in actions for 
injuries from operation, 8 516, p. 264 
Burden of proof in prosecution for violation 
of law, 8 678, p. 827 

Collision, etc., penalty for failure to make, § 
674, p. 814 

Criminal liability for failure to report, § 
674, p. 819 
Death or injury, § 38 

Defenses in prosecution for failure to make, § 
676 

Public service vehicles, § 56 
Transfer of vehicle, 8 40, p. 166 

Effect of failure to make, § 41, p. 168 
Reputation, 

Homicide, 

Admissibility of evidence in prosecution for, 
8 666, p. 791 

Sufficiency of evidence in prosecution for, 8 
666, p. 793 

Horses, admissibility of evidence as to in action 
involving frightening, 8 510, p. 252 

Rescue, 

Contributory negligence of persons going to rescue 
of imperiled person, § 457 
Servant going to as within scope of employment 
8 437, p. 1101 
Res gestae, 

Conduct subsequent to accident, admissibility of 
evidence as to, 8 516, p. 248, n. 99 
Ownership of vehicle at time of accident, declara¬ 
tions subsequent to as admissible as, § 516, 
p. 265 
Residence, 

See, also, Nonresidents, generally, ante 
Certificate of registration to show, 8 105 
License and registration, ante this head 
Process, actions for injuries from operation, 8 
502, p. 149 

Public service vehicle operators, municipal regu¬ 
lation, 8 82, p. 263 
Residential districts, 

Filling stations, nuisance, 8 771 
Garage located in, nuisance, 8 720 
Speed, § 29, p. 148 

Offenses, 8 641, p. 745 
Res ipsa loquitur, 

Animals running at large, application of doctrine, 
8 565, p. 674 

Application of doctrine in respect of injuries re¬ 
sulting, 8 511(3), p. 207 

Defective construction, doctrine as applicable, 8 
167 


Res ipsa loquitur—Continued 

Homicide, application of doctrine, 8 666, p. 786 
Injuries by animals, application of doctrine, 8 
565, p. 674 

Instructions to jury in actions for injuries from 
operation, 8 557 

Presumption of negligence under doctrine, 8 511 
(3), p. 202 

Repairmen, doctrine as applicable in respect of 
damage to vehicle in possession of, 8 739, p. 
884 

Res judicata, public service vehicles, order on ap¬ 
plication for certificate of convenience and neces¬ 
sity, 8 92, p. 317 
Respondeat superior, 

Control as element in determining liability under 
doctrine, 8 451, p. 1148 

Employee engaged on own mission, doctrine as 
applicable, 8 437, p. 1099, n. 83 
Evidence, actions for injuries from operation 
of vehicle, 8 517, p. 289 

Family purpose doctrine as development of doc¬ 
trine, 8 433, p. 1068 

Liability of owner for injuries resulting from 
operation of vehicle by servant, 8 428, p. 
1050; 8 435, n. 61 

Master and servant relationship as essential to 
impose liability under rule of, 8 451, pp. 
1148-1157 

Owner present in vehicle driven by another, lia¬ 
bility for negligent operation under principle 
of, 8 428, p. 1053 

Relationship of agency or master and servant, 
liability under doctrine as dependent on, 8 
436, p. 1085 

Scope of employment, liability under doctrine as 
dependent on employees acting in, 8 437, pp. 
1093-1106 

Statutory provisions as precluding recovery 
against owner for negligent operation by 
others, 8 442, p. 1124 

Unauthorized invitee or permittee, liability on 
principle of, 8 399(2), p. 988 
Verdict based on, actions for injuries from oper¬ 
ation, 8 558, p. 655, n. 95 

Responsiveness, instructions to jury, actions for in¬ 
juries by animals, 8 565, p. 676 
Retention of title, sale of vehicle, liability of own¬ 
er for negligence in operation of vehicle by an¬ 
other, 8 442, p. 1126 
Retroactive operation, 

Filling stations, ordinances or regulations, 8 775, 
p. 931 

Guest statutes, § 399(3), p. 997 
Liability of owner for negligent operation of ve¬ 
hicle by another, statutory provision, 8 442, 
p. 1125 

Public service vehicles, bond or security, 8 115, 
p. 413 

Regulatory statutes or ordinances, 8 30 
Service of process in actions against nonresidents, 
statutes authorizing, 8 502, p. 153 
Transfer of vehicles, statutes regulating, 8 40, 
p. 167 

Return receipt, constructive service of process on 
nonresident by registered mail, 8 502, p. 164 
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Revenue measures, 

License fees and taxes, f 62; § 136, p. 448 
Municipalities, license tax on motor vehicles as, 

§ 60 

Parking meter ordinances, § 28, p. 143 
Public service vehicles, 

Licensing statute, $ 80, p. 256 
Ordinances imposing fee or tax, § 81, p. 261 
Review. Appeal and error, generally, ante 
Revocation, 

Certificate of convenience and necessity, public 
service vehicles, § 06, pp. 362-367 
Certificates of title, § 42, p. 180 
Chauffeur’s license. License and regulation of 
drivers or chauffeurs, ante 
Driver’s license. License and regulation of driv¬ 
ers or chauffeurs, ante 

Filling stations, permit to operate, 8 776, p. 
038 

License and registration, ante 
Licenses to maintain hack stands in public streets, 
§ 49, p. 222 

Public servce vehicles, bond or security, § 113, p. 
407 

Riders, 

Bond or security, public service vehicles, 8 113, 
p. 405 

Driver or person in charge of vehicle permitting, 
liability as to, 8 390(2), p. 086 
Right hand side of road, 

Animals driven on highway, duty to keep to 
right, 8 467 

Burden of proof, prosecution for failure to keep 
to right, 8 654 

Care required while driving on, § 283 
Collision with vehicle approaching on wrong side, 
negligence, jury question, § 526, p. 453 
Corners or curves, keeping to, 8 279 
Crossings or intersections, ante 
Double roadway, keeping to right, 8 278 
Duty to keep to, 8 275 

Emergency public service vehicle, drawing over 
to right until vehicle has passed, § 371 
Evidence, prosecution for failure to keep to right, 
8 654 

Failure to keep to right, offense, § 654 
Horseback riders, contributory negligence, § 466 
Indictment or information in prosecution for 
failure to keep to right, 8 654 
Intersections, 

Keeping to, 8 356 

Assumption that other driver will keep 
to right, 8 361, p. 862 ; 8 363, p. 
8 86 

Loss of right of way by failure to keep to 
right, 8 363, p. 880 

Yielding right of way to vehicles approaching 
from right, 8 362, p. 866 
Justification for violation of requirement to keep 
to, 8 282 
Meeting, 

Assumption that approaching vehicle will re¬ 
main on, | 317, p. 733 

Care required of motorist proceeding on, 
305 

Keeping to right, 8 306 


Right hand side of road—Continued 

Negligence in failing to keep to right, 8 281, p. 
G56 

Evidence, 8 618, p. 323 
Nighttime driving, keeping to right, 6 280 
Offenses, failure to keep to right, 8 654 
One way streets, keeping to right of center, 8 277 
Parked vehicle, 8 330, p. 771 
Passing and overtaking, 8 322, p. 746; 8 325 
Pedestrian, 

Contributory negligence, 8 469, p. 37 
Jury question, 8 « r >27, p. 574 
Duty to protect by driving on, 8 277, n. 14 
Lookout to rear, | 4f*9, p. 36 
Negligence, 8 281, p. 657, n. 34; 8 283 
Private driveways, operating on, § 349, p. 816 
Sidewalks, motorist crossing, § 346 
Statutory provisions, 8 276, p. 653 
Stopping vehicles on, 8 330, p. 771 
Streets, driving on, 8 277 
Right of way, 

Ambulances, § 376 
Bicyclists, § 380; 8 464, p. 23 

Contributory negligence in failure to yield, 
jury question, 8 527, p. 569 
Complaint in prosecution for violation of regula¬ 
tions, 8 714, p. 856 
Contributory negligence, 

Failure to yield, 

Evidence, § 520, pp. 379, 382 

Proximate cause of injury, 8 520, pp. 
390, 391 

Jury question, 8 522, p. 415 
Pedestrian failing to yield, jury question, 8 
527, p. 581 

Crossings or intersections, ante 
Customs and usages. 

Intersections, 8 362, p. 868 
Yielding, admissibility of evidence as to, 8 
516, p. 255 

Defined, 8 362, p. 865 
Emergency public service vehicles, 

Exemptions from regulations, 8 371 
Liability for negligence with respect to, 8 
441, p. 1117 
Evidence, 

Admissibility under plea of general issue, 8 
508, p. 190 

Prosecution for violation of regulations, 8 
714, p. 856 

Funeral procession, 8 371 

Homicide, jury question as to failure to yield, 
8 667, p. 803 

Horse-drawn vehicles, contributory negligence in 
failure to yield, jury question, 8 527, p. 569 
Instructions to jury in actions for injuries from 
operation. 

Correctness, fi 530, p. 598 
Intersections, | 548, p. 634 
Pedestrians, 8 542, p. 624 
Intersections. Crossings or intersections, ante 
Jury question, determination of, 8 526, p. 461 
Law of the road, 8 266 

Lookout, duty of keeping regardless, f 284, g 
662 
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Right of way—Continued 
Meeting, 

Care required of motorist having right of 
way, § 305 

Narrow passage or bridge, f 315 
Negligence in failure to yield, § 318, n. 15 
Violation of statute as proximate cause of in¬ 
jury, S 320, p. 740, n. 65 
Motorcycles, 8 370 

Contributory negligence in failure to yield, 
jury question, § 527, p. 507 
Negligence in failing to yield to, jury ques¬ 
tion, 8 526, p. 470, n. 35 
Narrow passage or bridge, meeting other vehicle, 

6 315 

Negligence in exercising right, jury question, § 

526, p. 460 

Offenses, violation of regulations, ,§ 714, p. 856 
Pedestrians, ante 
Police cars, 8 374 

Presumption of negligence on violation of, § 511(4), 
p. 214 

Private premises, vehicles entering or leaving, § 
347, p. 810 

Privileged vehicles, yielding to, § 371 
Proximate cause of injury, negligence in failure to 
yield, jury question, 8 522, p. 400 
Public crossings, pedestrians, 8 470, p. 48 
Reckless driving, offense of, § GUO, p. 701 
Regulations as to, 8 35 
Sidewalks, pedestrians, 8 340 
Speed of vehicle having, § 290, p. G80; § 290, p. 
682, n. 15 

Statutory provisions, construction, § 362, p. 874 
Stray animals on highway, 8 409 
Traffic signals, pedestrians crossing in disregard 
of, | 470, p. 57 

Violation of, presumption of negligence, § 511(4), 
p. 214 

Waiver of to avoid collision, § 247, p. 606 
Working on street, persons working, § 391 
Yielding to, 

Loaded truck, custom as admissible on issue 
of contributory negligence, § 516, p. 255 
Pedestrians, instructions to jury in actions for 
injuries, 8 542, p. 624 

Right turn, 

Care in executing, 8 303, p. 718 
Contributory negligence of vehicle struck while 
making, jury question, 8 527, p. 538 
Crossings or intersection, ante 
Position on highway, 8 367, p. 907 
Private driveway, care required, 8 344 
Regulations as to, 8 35 

Signals, contributory negligence, jury question, 8 

527, p. 588 

Rims, negligence in respect of, jury question, 8 526, p. 
426 

Riots, police vehicles used to quiet, liability for negli¬ 
gence in operation, | 441, p. 1119 
Road improvement districts, privilege tax on motor 
vehicles, | 60 

Road Inspectors, contributory negligence, jury ques¬ 
tion, 8 527, p. 583, n. 95 

Road machinery, care required in operation, 8 371 


Road material, public service vehicle, exemption from 
special license or tax of vehicles hauling, 8 W, p. 
345 

Roads. Highways, generally, ante 
Roadway pavement finisher as motor vehicle, f 1, P- 
109, n. 2 

Rodeo, public service vehicles, bond or security as 
covering trip to attend, | 114, p. 408, n. 16 
Roller skating, 

Children, 

Care required to avoid Injuring, 8 396, p. 974 
Contributory negligence of, jury question, 8 
527, p. 589 

Negligence, jury question, 8 526, p. 486, n. 77 
Pedestrians, person traveling on roller skates as, 

8 382 

Rights of person skating on, 8 346, n. 68 
Rolling store, maintenance tax on motor vehicles used 
as, § 63, n. 54 

Routes, public service vehicles, 

Certificate of public convenience and necessity, § 
84, p. 270 

Regulation as to, 8 52, p. 226 
Restrictions as to, 4 48, p. 218 
Rules of the road. Law of the road, generally, ante 
Rumble seat, guest riding in, contributory negligence, 
lookout, § 488, p. 105, n. 94 
Runaway animals, 

Jury questions in actions for injuries caused by, 
8 565, p. 675 

Liability for injuries to vehicle or occupant 
caused by, § 505, p. 672 
Running at large, 

Contributory negligence of animals running at 
large, jury question, § 527, p. 570 
Injuries by animals, § 565, p. 669 
Liability for injuries to animals, § 409 
Res ipsa loquitur, doctrine ns applicable to in¬ 
juries caused by animals, 8 505, p. 674 
Running board, 

Child permitted to ride on, negligence, 8 404, p. 
1027 

Jury question, 8 526, p. 483, n. 75 
Obstruction to view by person riding on when 
approuching intersection, contributory negli¬ 
gence, 8 350, p. 831, n. 70 
Occupant or guest riding on. 

Contributory negligence, $ 490, p. 114 
Lookout, § 488, p. 104, n. 92 
Rural highways, 

Children traveling on roadside, care required to 
avoid injuring, § 396, p. 965, n. 25 
Pedestrians, anticipating presence on highway, 4 
383, p. 938 

Rural mail carriers, public service vehicles, licensing 
as, 8 94, p. 343 
Ruts, 

Contributory negligence in driving into, jury 
question, § 227, p. 585 

Defect as respects liability for injury to vehicle 
or occupants, 8 182 

Injuries by automobile caused by, liability, 8 234, 
p. 595 

Meeting vehicle, wheels caught in rut as excuse 
for not turning to right, 8 319 
Vehicles approaching in same rut, 8 314 
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Safe distance ahead, lookout to ascertain, ft 284, p. 

663, n. 9 

Safety appliances, regulations as to, S 26 
Safety glass, used car dealers, failure to install as 
negligence, 8 165, p. 503, n. 71 
Safety regulations, evidence, admissibility in actions 
for injuries from operation, 8 016, p. 272 
Safety zones, 

Contributory negligence of person standing in 
while waiting for street car, etc., jury ques¬ 
tion, 8 027, p. 585 

Driving over or through, negligence, 8 389, p. 951 
Lighting, liability for injuries caused by failure 
to light, 8 234, p. 597 

Parking of truck within while being loaded, neg¬ 
ligence, jury question, | 526, p. 445 
Pedestrians, 8 389, p. 951 

Admissibility of evidence as to standing ih 
when struck by vehicle, 8 516, p. 259 
Street cars. 

Assumption by persons in, § 482 
Lookout by person alighting, 8 481 
Passengers crossing to nearest curb after 
alighting, negligence, § 478 
Stopping to take on or discharge passengers, 

8 392, p. 900 

Streets, obstruction as respects liability for in¬ 
juries to vehicle or occupant, § 184 

Sale, 

Conditional sales, generally, ante 
Dealers, generally, ante 
Prospective purchasers, generally, ante 
Transfer and sale, generally, post 
Salesman, 

Demonstrating vehicle to purchaser, liability of 
seller for negligent operation, § 454 
Negligent operation of vehicle, liability of em¬ 
ployer, 8 451, p. 1155 

Owner’s liability for acts of salesman operating 
vehicle, 8 438 

Scope of employment, operation of vehicle causing 
injury, jury question, 8 526, p. 511, n. 22 
Sanding streets, admissibility of evidence as to sand¬ 
ing after accident In action to recover for in 
juries from defects, .§ 224, n. 31 
Sanitary districts, injuries from defects or obstruc¬ 
tions in highways, liability for, 8 170; 8 172, p. 

512 

Scars on highway, subsequent to accident or collision, 
admissibility of evidence in action for injuries, § 

516, p. 261 

Scene of accident, 

Leaving scene of accident, generally, ante. 

Physical condition, admissibility of evidence as to 
in actions for Injuries from operation, 8 516, p. 

260 

Speed, admissibility of evidence as to, 8 516, p. 271 
Subsequent conditions, admissibility of evidence 
as to in action for injuries from operation, 8 
516, p. 261 

Whisky bottle found near, admissibility of evi¬ 
dence as to in actions for Injuries, 8 516, p. 

252 

Schedules, pnblic service vehicles, regulation o 
52, p. 225 , 

*088 


School busses, 

Care to avoid injuring children in vicinity of, 8 
396, p. 970 

Contributory negligence of child boarding or 
alighting from, jury question, 8 027, p. 588 
Liability insurance, 8 HI, P- 402 
Negligence, 

Injuries to child alighting, jury question, 8 
526, p. 476, n. 13; 8 526, p. 483, n. 75 
Liability for damages resulting from negli¬ 
gence in operation, 8 441, p. 1122 
Operation of motor vehicles with respect to, regu¬ 
lation, | 35 

Passing or overtaking, 

Offenses, 8 686 

Stopping before passing, statutory duties, 8 
396, p. 971 
School children, 

Exemption, 

Certificate of convenience and necessity, car¬ 
riers of school children, 8 94, p. 347 
Public service vehicles, exemption from regu¬ 
lation of vehicles transporting, 8 44, p. 190 
Transportation, vehicle from special license or 
tax, § 94, p. 345 

Regulation as public service vehicle of bus trans¬ 
porting, 8 48, p. 219 

School crossings, Intersections, control of vehicle, 8 
360, p. 856 

School districts, negligence In operation of vehicles 
owned by, liability for damages resulting, 8 441, 

p. 1122 

School grounds, 

Care required in operating vehicle on, 8 349, p. 816 
Negligence, 

Operating vehicle, 8 349, pp. 817, 823 
Playground, child injured on, jury question, 
8 526, p. 483, n. 74 
School houses, 

Care required to avoid injuring children in 
vicinity of, 8 396, p. 979 
Speed of vehicles at, 8 290, p. 683, n. 24 
School zones, speed, offenses, 8 641, p. 745 
Scintilla of evidence, contributory negligence, 8 520, 
p. 368 
Scooters, 

Care required to avoid injury to children playing 
in or near street with, 8 390, p. 974 
Contributory negligence, infant riding on desig¬ 
nated play street, 8 485, p. 86, n. 36 
Negligence, injuries to child on, jury question, 8 
526, p. 486, n. 77 

Child acting as agent of parent, liability for acts 
in, resulting in injury, 8 434, p. 1078 
Scope of employment, 

Chauffeur driving automobile for pleasure of 
members of owner’s family, 8 437, p. 1097 
Deviation, 

Agent or servant operating vehicle, liability 
of owner, 8 437, p. 1103 
Jury question as respects liability for injuries 
from operation of vehicle, 8 526, p. 514 
Employee inviting another to ride in vehicle, 8 
399(2), p. 987 
Evidence, 

Actions for injuries from operation of vehicle, 
8 517, p. 289 
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Scope of employment—Continued 
Evidence—Continued 

Admissibility of evidence on issue of relation¬ 
ship in case of injuries from operation 
of vehicle by servant in, § 516, p. 266 
Driver as engaged in at time of accident causing 
injury, § 517, p. 285 

Preponderance of evidence, proof that driver 
of vehicle causing injuries was engaged 
in, § 517, p. 280 

Servant driving own vehicle, liability of mas¬ 
ter for injuries, g 517, p. 291 
Going to and from work, employee using vehicle 
for purpose of, § 437, p. 1102 
Jury question, 

Injuries from operation of vehicle, § 526, pp. 
509, 514, 515 

Negligent operation of vehicle by servant or 
agent in scope of employment, § 526, p. 
509 

Liability under doctrine of respondeat superior 
as dependent on employee acting in, § 437, pp. 
1093-1106 

Municipal employees, liability for negligence of 
drivers acting outside, $ 441, p. 1115 
Owner’s liability for injuries occasioned by opera¬ 
tion of vehicle within agent’s or employee's 
scope of authority, § 435 
Presumptions, 

Jury question as presented in action for in 
juries from operation of vehicle in, § 520, 
p. 515 

Operation of vehicle within as respects lia¬ 
bility for injuries resulting, § 511(0), p. 
230 

Return to by driver of vehicle previously deviating 
from owner’s business, liability as affected, § 
437, p. 1105 

Riders, driver or person in charge permitting, § 
:’9W2) n 986 

Servant driving own vehicle, liability of master 
for negligent operation or injuries, § 453, pp. 
1159-1164; § 517, p. 291 
Servant driving vehicle of third person, liability 
of master for negligence in operation, § 452 
Verdict or finding, action for injuries from opera¬ 
tion, $ 558, p. 657 

Scrapers, license and registration of scrapers used 
In maintenance of highways, § 63, n. 54 
Seating capacity, 

Graduated license fee or tax according to, § 
138, p. 453 

Public service vehicles, regulation as to, § 53 
Second hand dealers, 

Defective vehicles, 

Care required to avoid injury as result of 
operation, § 430, n. 68 

Liability for Injuries caused by defects in 
vehicle, g 165, p. 503 

Notice to buyer of defective condition of car, 
liability for injuries as affected, g 166 
Delivery of license foe received, sale of vehicle 
brought into state, § 40, p. 167 
Highway carrier, g 46, p. 205 
Offenses, transfer of vehicle without compliance 
with regulations, g 089 
Registration of vehicles, g 78, n. 10 
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Second hand dealers—Continued 

Statutory regulations, sale or transfer, g 40, p- 
162 

Second hand vehicles, 

See, also, Second hand dealers, generally* 
ante 

Sale or transfer, 

Statutory regulations, g 40, p. 162 
Vehicle brought into state, delivery of li¬ 
cense fee received, g 40, p. 16T 
Second offenses, speed, 

Allegations as to prosecution for violation of law, 
g 646 

Punishment, g 650 

Secondary liability, negligence in operation of vehicle 
with owner’s permission, statutory provision, § 
442, p. 1124, n. 38 

Secondary roads, negligence of driving into highway 
from, proximate cause of injury, evidence, g 519, 
p. 360 

Secretary of State, license or permit, power to require 
and issue, g 98 
Security, 

Costs, public service commissions, appeal from 
order of, § 45, p. 203 

License and registration, § 110, pp. 393-390 
Public service vehicles, ante 
Renting of vehicles without drivers, filing or de¬ 
positing, § 717 
Taxicabs, post 

Seizure of vehicle, license fees and taxes, enforcement 
of payment, g 142, p. 464 

Self-incrimination, stopping and rendering assistance 
after accident, statutes requiring as violation of 
guaranty against, g 674, p. 81G 
Self-invited guest, care required to avoid injuring, g 
399(5), p. 1010, n. 65; g 400 
Self-propelled vehicles, § 1, p. 109 

Liability for negligence in operation by one other 
than owner, statutes imposing liability as 
limited to, § 442, p. 1128 

Self-supporting adult child, family purpose doctrine, 
liability for acts of, § 433, p. 1072 
Semitrailers, 

Delined, § 8, p. 119 

Motor vehicle as including, g 1, p. 110 
Sentence and punishment, 

Assault and battery, conviction of, g 604 
Consent, conviction for taking and using vehicle 
without, § 698 

Driving while intoxicated, g 036, pp. 736, 737 
Fines and penalties, generally, ante 
Ilit-and-run statute, violation of, § 674, p. 815 
Homicide in operation of vehicle, g 670 
Neglecting duty after accident, prosecution, g 682 
Offcuscs relating to motor vehicles in general, g 
594 

Overloading, conviction of, g 685 
Reckless driving, § 623 

Revocation or suspension of license, prosecution 
for driving after, § 639 
Speed, conviction for violation of law, g 650 
Traffic signals, conviction for violation of regula¬ 
tions, g 714, p. 857 

Transporting passengers or goods for hire in vio¬ 
lation of law, conviction for, g 701, p. 847 
Transporting stolen vehicles in interstate com* 
merce, conviction for, g 710 
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Separate brakes, equipment of vehicles with, | 261 
Servants, Master and servant, generally, ante 
Service of process, 

Constructive service, ante 

Injuries from operation, actions for, |§ 501, 502, 
pp. 148-166 

Service stations. Filling stations, generally, ante 
Servicing. Repairs and repairmen, generally, ante 
Set-off and counterclaim, 

Contributory negligence, effect of, § 456 
Injuries resulting from operation, actions for, § 

497 

Burden of proof, § 509 
Findings for or against both parties, § 558, p. 

659 

Lien for repairs, replevin by owner against person 
claiming, § 757 

Repairmen, action to recover for services, § 737 
Several defendants, actions for injuries from opera¬ 
tion, verdict, § 558, p. 660 

Several liability, injuries from operation of vehicle, § 

427, pp. 1043-1049 
Jury question, $ 525 

Sewers, municipal vehicles used in connection with, li¬ 
ability for negligence in operation, § 441, p. 1116 
Sharing expenses, 

Arrangements, public service vehicles, 8 4G, p. 

211 
Guests, 

Relation as affected, 8 399(1), n. 66 
Statutory liability for injury due as affected, 

§ 399(5), p. 1015 

Shelters, public service vehicles, regulation of estab¬ 
lishment, | 49, p. 222 

Sheriffs, storage of vehicle by, lien, priority, 8 754, p. 

904 

Shock, death resulting from injury caused by opera¬ 
tion of vehicle, criminal liability, § 660 
Shooting at vehicle, offense, § 690 
Shopping purposes, wife operating husband’s car, 
liability for injuries as result of negligence, § 

434, p. 1080 
Shoulders of highways, 

Contributory negligence, 

Injuries from defects or obstructions in high¬ 
way, driving on shoulder, § 201, p. 540 
Parking vehicle on shoulder, jury question, 

8 527, p. 533 

Pedestrian injured on shoulder, jury question, 

8 527, p. 572 • 

Injuries from defects or obstructions in high¬ 
ways, 

As including, 8 173 

Contributory negligence in driving on 
shoulder, 8 201, p. 540 

Lookout for persons on, duty in respect of, 8 
287 

Pedestrians, 

Contributory negligence of pedestrian injured 
on shoulder, jury question, 8 627, p. 572 
Necessity of walking on shoulder, 8 469, p. 34 
Walking on left side of highway, 8 469, p. 

88 

Warning signals as to pedestrians on, 8 288, 
p. 676 

Buts or depressions, defects as respects liability 
for injuries to vehicle or occupant, 8 182 

1(100 


Side car, motorcycle equipped with as included with¬ 
in term motor driven car, 8 1» P- 113 
Side roads, turning into without warning, 8 303, p. 
718 

Side view, lookout, duty in respect of, | 287 
Sides of road, 

Left hand side of road, generally, ante 
Pedestrians, anticipating presence on, 8 383, p. 
937, n. 56 

Right hand side of road, generally, ante 
Wrong side of road, generally, post 
Sidewalks, 

Children, 

Anticipation that child on sidewalk will run 
into street. 8 396, p. 969 
Negligence in case of child struck by vehicle 
oil sidewalk as, jury question, 8 626, p. 
486 

Warning as to children coasting along side¬ 
walk as essential, § 396, p. 974, n. 1 
County bridges, liability for injury to pedestrian 
as result of failure to provide, 8 234, p. 593, 
n. 18 
Crossing, 

Backing across, 8 302, n. 54 
Care required of operator crossing, 8 346 
Driving across, justification or excuse, 8 
282 

Lookout, vehicles crossing, § 346 
Private driveways, right of way of pedestrian 
on sidewalk crossing, § 474 
Speed regulation as traffic ordinance, 8 29, p. 
152, n. 50 
Filling stations, 

Arranged so as to require driving vehicles 
across, nuisance, § 772 

Regulation of use of driveways across, 8 
775, p. 928 

Injuries to iierson standing or lying on, negli¬ 
gence, § 518, p. 312 

Nuisance created by driving vehicle on and 
breaking, liability for resulting injury, 8 422 
Pedestrians, 

Care to avoid injury, 88 346, 390, 473 
Contributory negligence, jury question, 8 527, 
p. 572 

Liability for injuries when struck by auto¬ 
mobile unlawfully operated on, 8 234, p. 
595 

Negligence, injuries to pedestrians on, 8 346 
Jury question, § 526, p. 473 
Obstruction compelling pedestrians to use 
streets, liability for injuries resulting, 
8 234, p. 596 

Presumption of negligence where vehicle 
strikes pedestrian on, 8 511(3), p. 209 
Right of way on, 8 346 

Sidewalk crossing private driveway, 8 474 
Warning signals as to pedestrian on, 8 288, 
p. 676 

Prohibiting operation over, 8 31, n. 61 
Stopping vehicle prior to driving onto, 8 359, p. 852 
Sightseeing busses, 

Certificate of convenience and necessity, exemp¬ 
tion from requirement, 8 94, p. 347 
Franchise from municipalities, 8 94, p. 341 
Licensing, municipalities, 8 81, p. 259, n. 90 
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Sightseeing busses—Continued 
Mileage tax, | 140, p. 458 
Public service vehicles, exemption from special 
license or tax, § 94, p. 345 

Signalling device, equipment of vehicle with, duty of 
operator, § 269 
Signals, | 288, pp. 673-G78 

Ambulances, exemption from traffic regulations as 
dependent on giving, § 376 
Animate, approaching on highway, § 414 
Approach of vehicle, § 288, pp. 673-678; § 305 
Animals, § 414 

Children near street or highway, § 396, p. 967 
Dugway, $ 354, n. 3 
Pedestrians, § 389, p. 951 
Railroads, operators as required to give 
warning signal when approaching cross¬ 
ing, § 483 

Backing, § 300, p. 709; g 302 

Private premises, § 345, p. 804; § 349, p. 817 
Onto highways, g 345, p 806 

Bicycles, 

Children on, § 396, p. 973 
Negligence in failure to give, jury question, 
g 526, p. 478, n. 24 
Passing, § 380 
Burden of proof, 

Failure to display warning lights, § 511(4), 
p. 215 

Giving of signals, § 511(4), p. 214 
Constructing or repairing highway, persons en¬ 
gaged in, § 391 
Contributory negligence, 

Failure to give, § 522, p. 415 

Evidence, g 520. pp. 379, 382, 291 
Jury question, g 522, pp. 414, 415 
Jury question, g 522, pp. 414, 415; § 527, pp. 
535, 538, 563, 567 
Crossings or intersections, ante 
Defects or obstructions in highways, 

Evidence' as to failure to maintain, § 225, 
p. 571 

Jury question as to negligence in omission of, 
§ 227, p. 580 

Liability for injuries resulting on failure to 
give warning, § 207 

Liability for injury to vehicle or occupants as 
affected, g IKS 
Closed highway, § 189 

Lights warning of as respects liability for 
injury to vehicles or occupants, § 193 
Dugway, vehicle approaching, § 354, n. 3 
Evidence, § 516, p. 260; § 518, p. 302 

Contributory negligence on failure to give, 
§ 520, pp. 379, 3^2 

Defects or obstructions in highways, failure 
to maintain, § 225, p. 571 
Negative testimony, jury question, § 526, p. 
439 

Negligence, post this head 
Proximute cause of injury, 

Failure to give warning, g 519, p. 366 
Negligence in respect of warning, § 519, 
p. 364 

Standing or parked vehicles, negligence with 
respect to, | 518, p. 342 


Signals—Continued 
Guests, 

Contributory negligence in respect of, Jury 
question, § 527, p. 563 
Defects in vehicle, § 403 
Duty to warn driver of danger. § 488, pi* 
100-107 

Homicide, jury question in prosecution for, | 
667, p. 803 

Homs, generally, ante 
Infants, 

Approach of vehicle, § 396, p. 967 
Bicycles, children on, § 396, p. 973 
Coasting along sido\*n ., § 396, p. 974, n. 1 
Negligence in respect of, 

Evidence, § 518, p. 319 
Jury question, § 526, p. 485, n. 76; g 526, 
p. 487 

Instructions to jury in actions for injuries from 
operation, § 554 

Intersections Crossings or intersections, ante 
Invitees, duty to warn of apparent defects or 
obstructions to private premises, § 564 
Last clear chance doctrine, Jury question, g 528, 
p. 595 

Meeting vehicles, § 288, pp. 673-678; § 305 
Negligence, evidence, § 518, p. 326 
Motorcycles, 

Contributory negligence in failure to give, 
jury question, § 527, p. 567 
Negligence in failure to give, jury question, 
§ 526, p. 479, n. 35 

Negativ6 testimony, jury question, § 52G, p. 439 
Negligence, § 288, p. 677 
Evidence, 

Failure to give, § 518, p. 302 
Meeting vehicles, g 518, p. 326 
Operator of vehicle injuring infant, g 
518, p. 319 

Passing and overtaking, g 518, pp. 337, 
339 

Pedestrians, actions for injuries, g 518, 
p. 314 

Proximate cause of injury, g 519, p. 364 
Standing or parked vehicles, g 518, p. 342 
Failure to give, § 288, p. 677 
Evidence, § 518, p. 302 
Jury question, § 526, p. 438 

Failure to give, jj 526, p. 438 

Bicycle riders, g 526, p. 478, n. 24 
Child injured as result of failure to 
give, g 526, p. 485, n. 76 
Infants, § 526, p. 485, n. 76; § 526, p. 487 
Motorcyclist, injury to, g 526, p. 479, n. 
35 

Pedestrians, negligence in respect of, g 
526, pp. 460, 471 
Standing or parked vehicles, 

Evidence, g 518, p. 342 
Liability for injuries as result of negli¬ 
gence as to, g 337, p. 788 
Offenses, failure to give, g 653 
Passengers, 

Contributory negligence in respect of, jury 
question, g 527, p. 563 
Defects in vehicle, g 403 
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Signals—Continued 

Passengers—Continued 

Duty to warn driver of danger, § 488, pp. 
100-107 

Passing and overtaking, § 288, p. 675 
Bicycles, § 880 

Duties of overtaken vehicle, 8 325 
Following driver as required to watch out 
for, § 323, p. 747 

Leading vehicles or driver, 8 322, pp. 744-74G 
Negligence evidence, § 518, pp. 337, 339 
Overtaking vehicles, § 326, p. 760 
Warning of intention to pass, § 326, p. 760 
Pedestrians, 

Approach of vehicle, § 3S9, p. 951 
Negligence, 

Evidence in actions for injuries, § 518, p. 

314 

Failing to give when approaching, jury 
question, § 520, pp. 466, 471 
Persons working on highway, assumption that ap¬ 
proaching motorist will observe, 8 476, p. 70 
Police cars, 8 375 
Presumptions, § 511(4), p. 214 
Private premises, 

Backing, § 340, p. 817 

Onto highways, § 345, p. 806* 

Entering highway from, § 345, p. 804; § 354 
Turning into, § 344 ; § 347, p. 800 
Private ways, vehicle entering highway from, § 

354 

Projecting articles, § 348, n. 61 
Proximate cause of injury, 

Failure to give warning, 

Evidence, 8 519, p. 366 
Jury question, § 022, p. 408 
Law question, § 522, p. 412 
Negligence in respect of, evidence, § 510, p. 

364 

Public service vehicles, 8 56 
Ball roads, 

Crossings, care required in operation as af¬ 
fected, 8 405 

Operators as required to give warning sig¬ 
nals when approaching crossing, § 483 
Sidewalks, 

Children coasting along, § 300, p. 974, n. 1 
Vehicles crossing, 8 346 
Slowing down, 8 301 
Speed limit, 8 30 

Standing or parked vehicles, 8 335, pp. 776-786 
Approaching traffic, 8 335, pp. 770-786 
Assumption, 8 338, p. 702 
Liability for injury as result of negligence 
as to, 8 337, p. 788 

Negligence with respect to, evidence, § 518, p. 

342 

Starting up, 8 338, p. 705 
Warning device, 8 335, p. 784 
Starting vehicles, 8 300, p. 707 

Standing or parked vehicle, 8 358, p. 705 
Stop lights or signals, entering intersection 
against, 8 300, p. 857 
Stopping, 8 300, p. 709; 8 301 

Contributory negligence, jury question, 8 627, 
p. 539 4 
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Signals—Continued 

Street cars, duty to sound signal of approach, I 
392, p. 959 
Streets, 

Authority to erect warning signs, 8 35 
Children near street, 8 396, p. 967 
Sudden stop, 8 301 
Towing of vehicles, 8 339 

Code of signals between drivers, 8 341 
Traffic lights or signals, generally, post 
Turning, 8 300, p. 700; § 303, p. 717 
Contributory negligence, 

Evidence, 8 520, pp. 379, 382, 

Jury question, 8 627, p. 538 
Intersections, 8 367, p. 905 
Private premises, 8 344; 8 347, p. 809 
U-turn, 

Contributory negligence, Jury question, 8 
527, p. 538 

Intention to make, § 303, p. 719 

Signs, 

Public service vehicles, § 56 
Speed limit, warning sign, § 30 
Stop signs, generally, post 
Similar accidents, admissibility of evidence as to in 
actions for injuries from operation, § 515 
Similar suits, evidence ns to, admissibility in actions 
for injuries from operation, § 516, p. 260 
Simultaneous approach, intersections. 

Defined, § 363, p. 802, n. 3G 
Right of way, § 364 

Single trail, meeting vehicles on, yielding half of way, 
§ 313 
Sirens, 

Emergency vehicles, 

Negligence in respect of, jury question, 8 520, 
p. 503 

Signal of approach, § 371 

Ordinance prohibiting equipment with, validity 
8 34 

Size, 

Care required in operation as affected, § 247, p. 
607 

Graduated license fee or tax according to, 8 
138, p. 452 

Regulations as to, 8 32 
Parks, § 30 

Public service vehicles, 8 56 
Rights on highways as affected, 8 246 
Skates and skating, 

Pedestrians, persons using skates, § 382 
Streets, infants, negligence of operator of vehicle 
injuring, evidence, § 518, p. 318 
Skidding, 

Contributory negligence, jury question, 8 527, p. 
534 

Driving on icy or slippery road, 8 227, p. 
586 

Intersections, 8 527, p. 549 
Following vehicles, negligence in respect of, f 
323, p. 751, n. 82 

Liability for injuries resulting from, 8 298 
Marks, 

At scene of accident or collision, admissibility 
of evidence in actions for injuries, § 
516, p. 262 
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Skidding—Continued 
Marks—Continued 

Homicide, admissibility of evidence in prose¬ 
cution for, f 666, p. 790 
Speed, consideration on question of in actions 
for injuries, § 616, p. 270 
Meeting vehicle, 

Excuse for failure to turn to right, § 319 
Liability for injuries resulting, § 308 
Negligence, § 298 

Evidence, § 518, p. 307 

Jury question, § 526, p. 428 

Private premises, negligence as evidenced by, 

§ 349, p. 817 

Proximate cause, jury question, g 522, p. 307, n. 
34 

Res ipsa loquitur, doctrine as applicable as re¬ 
spects injuries resulting, § 511(3), p. 207 
Slippery surfaced highways, liability for injury 
to vehicle or occupants, § 180 
Tendency to skid, care required in operation as 
affected, § 247, p. G08 

Unavoidable accident, doctrine as applicable as 
respects liability for consequences, § 256, n. 84 
Wrong side of road, liability for injuries caused 
by, $ 282 

Skill of driver, guests, duty in respect of, g 402 
Skylarking, guests, liability of driver engaging in, 
§ 300(4), p. 1002, n. 18 
Sleds and sledding, 

Care required to avoid injury to persons sledding 
on streets or highways, § 303 
Hooking to vehicle, 

Care to avoid injury, g 300, n. 03 
Negligence in respect of injury resulting, jury 
question, g 520, p. 483, n. 75 
Injuries to child, negligence, jury question, § 526, 
p. 483, n. 75; § 526, p. 486, n. 77 

Sleep, 

Admissibility of evidence in actions for injuries 
from operation, § 516, p. 240 
Driver or operator, 

Assumption by passenger of risk of injury 
by driver falling asleep, § 487, p. 1UO 
Evidence, in action for injuries, 

Negligence in respect of driver falling 
asleep, § 518, p. 300 
Passenger injured as result of driver 
falling asleep, § 518, p. 355 
Proximate cause of injury, § 519, p. 364 
Jury question in action for injuries, § 526, 
p. 523 

Negligence, § 526, p. 438 
Liability for injuries as result of falling 
asleep, § 264 

Injuries to passengers or guests, § 404, 
p. 1025; § 404, p. 1028, n. 71 
Lookout by guest or occupant where driver 
falls asleep, contributory negligence, jury 
question, g 527, p. 557 

Negligence of motorist going to sleep while 
driving, g 284, p. 665 

Presumption of negligence arising from, g 
511(3), p. 206 

Passenger or guest sleeping, 

Contributory negligence, { 488, p. 106 


Sleep—Continued 

Passenger or guest sleeping—Continued 

Defects or obstructions in highways, con¬ 
tributory negligence as respects liability 
for injuries from, g 202, p. 546 
Sleepy condition, operation of vehicle in, liability for 
injuries resulting, § 258, p. 633, n. 62 
Sleet, 

Lookout when vision obscured by, g 285 
Windshield, permitting in as violation of law, § 
260 

Slight care, guests, duty of, g 399(1), p. 980 
Slippery roads or surface, 

Contributory negligence in driving on, jury ques¬ 
tion, § 227, p. 580 

Defects as respects liability for injury to vehicle 
or occupants, g 180 

Meeting on S-curve on, care required, g 305, n. 
63 

Speed, negligence, jury question, § 52G, p. 433, n. 

71 

Slow lights or signals, intersections, entering on, 8 
360, p. 856 

Slow speed, negligence, § 200, p. 685 
Slowing down, § 202 

Animals on highways, § 415 
Bicycles, approaching bicycles with children on, § 
306, p 074, n. 06 

Bridges, slowing down when approaching, § 292 
Contributory negligence. 

Crossings or intersections, g 358 t 
Evidence, § 520, pp. 379, 382 

Proximate cause of injury, § 520, p. 390 
Jury question, § 527, p. 536 
Meeting vehicles, § 527, p. 541 
Proximate cause of injury, evidence, 8 520, 
p. 300 

Crossings or intersections, ante 
Meeting vehicles, 

Contributory negligence, § 527, p. 541 
Duly to slow down, § 308 
Failure to slow down as proximate cause of 
injury, § 320, p. 740, n. 65 
Obstructed view, crossings or intersections, 8 358 
Passing and overtaking, 

Following vehicle, § 323, p. 749 
Overtaken vehicle, § 325 
Standing vehicles, § 338, p. 793 
Pedestrians, assumption that approaching motor¬ 
ist will slow down in accordance with regula¬ 
tions, § 470, p. 52 

Private driveways, approaching vehicle having 
right of way, § 347, p. 812 
Private premises, 

Approaching vehicles emerging from, 8 347, 

p. 810 

Bight turn into, § 344 
Sidewalks, vehicles crossing, | 346 
Street cars, 

Care required when slowing down prepara¬ 
tory to stop, § 392, p. 958 
Vehicle approaching or overtaking, 8 392, p. 
959 

Assumption by persons boarding or 
alighting, $ 482 

Slow-moving vehicles, right hand side of road, travel¬ 
ing close to, 8 276, p. 654 
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Smote, 

Admissibility of evidence in actions for injuries 
from operation, | 516, p. 260 
Caution when proceeding through, § 204, p. 608 
Highways, 

Defect as respects liability for injury to ve¬ 
hicle or occupants, § 185 
Defects or obstructions in highway, 
Contributory negligence, 

Driving through smoke as respects 
liability for injuries resulting, f 
201, p. 542 

Driving with view obscured by 
smoke, § 211 

Radius of lights rule as applying when 
suddenly encountering, § 201, p. 544 


Injuries from operation of vehicle, 

Intervening cause, § 255, n. 71 
Liability for injuries by automobiles caused 
by obscured vision, § 254, p. 596 
Lookout when driving through, § 285 
Offenses, emission of, § 714, p. 858 
Operation creating, negligence, § 289 
Pedestrian’s view obstructed by, crossing highway, 
negligence, § 470, p. 56 
Regulations as to, § 34 
Speed in driving through, $ 294, p. 700 

Negligence, jury question, § 526, p. 435, n. 68 
Stopping when vision entirely obscured by, § 294, 
p. 698 


Snow, 

Caution when proceeding through falling snow, § 
294, p. 699 

Defect in highway as respects liability for in¬ 
juries to vehicle or occupant, § 181 
Injuries from operation .of vehicle, intervening 
cause, § 255, n. 71 

Jury question as to negligence In case of injuries 
from defects or obstructions in highways, 
§ 227, p. 578 

Lookout when vision obscured by, § 285 
Pedestrian crossing highway when view obscured 
by, negligence, $ 470, p. 56 
Sidewalks covered with, pedestrian’s right to use 
street or highway, § 469, p. 33 
Speed, § 294, p. 700 
Negligence, 

Evidence, § 518, p. 306 
Jury question, § 520, p. 435, n. 68, 71 
Snow cleaners, streets, lookout, § 476, p. 71 


Snowplows, 

County highways, liability for negligent operation 
of town plow on, 8 441, p. 1123, n. 34 
Lights, negligence with respect to, jury question, 
§ 526, p. 427, n. 34 
Solicitation, public service vehicles, 

Element of, § 46, p. 211 
Regulations as to, § 55 

Soliciting agents, negligent operation of vehicle, li¬ 
ability of employer, 8 451, p. 1155 
Sound trucks, prohibiting operation in certain areas, 
834 

Special license or permit. Public service vehicles, ante 
Specific performance, bill of sale, compelling delivery 
by seller of vehicle, 8 41, p. 175 


Spectators, 

Races or tests on highways or streets, 
Contributory negligence, 8 575 
Liability for injuries to spectators, 8 573 
Trespass as affecting, 8 574 
Tracks and speedways, post 
Speed, §§ 290-299, pp. 678-707 
Ambulances, 8 376 
Animals, 

Contributory negligence, injuries by animals* 

8 565, p. 673 

Frightening animals, 88 415, 421 
On highways, care required, 88 408, 415 
Assault and battery, 

Admissibility of evidence as to, 8 000 
Intent inferred from, 8 597, p. 690 
Backing onto highway from private premises, 8 
315, p. 806 
Bicycles, 

Care required in respect of children on, 8 396, 
p. 974 

Contributory negligence, 8 404, p. 21 
Jury question, § 527, p. 569 
Negligence, 

Evidence in actions for injuries sustained 
by. 8 518, p. 316 

Jury question, § 526, p. 478, n. 24 
Blinding lights, 

Confronting operator, contributory negligence, 
jury question, § 527, p. 531, n. 62 
Reasonable speed in ease of, § L94, p. 699 
Bridges, slowing down when approaching, § 292 
Burden of proof, 

Offenses, exemptions, 8 647, p. 751 
Prosecution for violation of law, § 647, p 750 
Care required in operation as affected, 8 247, p. 
608 

Circumstances affecting reasonableness, 8 291 
Circumstantial evidence, 

Instructions to jury in action for injuries 
from operation, § 555, p. 647 
Negligence, 

Sufficiency to establish negligence, 8 518, 
p 30(5 

Vehicle injuring pedestrians, 8 518, p. 
315 

Complaint, prosecution for violation of law, § 646 
Construction of speed regulations, § 641, p. 744 
Contributory negligence, 8 299, pp. 704-707 
Bicyclist, 8 4(44, p. 21 

Jury question, 8 527, p. 569 
Defects or obstructions in highways, con¬ 
tributory negligence in respect of speed 
as precluding recovery for injuries, 8 201, 
p. 542; 8 211 
Effect of, § 290, p. 086 
Evidence, § 520, pp. 378, 381 

Proximate cause of injury, 8 520, pp. 389, 
391 

Horseback riders, 8 466 
Injuries by animals, 8 565, p. 673 
Jury question, 8 227, p. 586; 8 527, pp. 530, 
531, 541, 555, 558, 567, 569 
Proximate cause of injury, 8 522, p. 414 
Meeting of vehicles, 8 320, p. 741 
Passengers, 8 486, p. 90; | 489, p, 107; | 527* 
p. 558 
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Speed—Continued 

Contributory negligence—Continued 

Presumptions, guests, § 512, p. 236, n. 5 
Protect guests, § 489, p. 107 
Proximate cause of injury, 

Evidence, $ 520, pp. 389, 391 
Jury question, § 522, p. 414 
Law question, § 522, p. 417 
Corners, § 295 

Crossings or intersections, ante 
Curves, § 295 

Contributory negligence, jury question, § 527, 
p. 531 

Offenses, § 641, p. 745 

Customary speed, admissibility of evidence as to 
in actions for injuries resulting, § 516, p. 271 
Dangerous rates, § 291 
Defects or obstructions in highways, 

Action for injuries, 

Evidence, f 225, p. 571 
Jury question, § 227, p. 586 
Contributory negligence in respect of speed as 
barring recovery for injuries resulting, § 
201, p.542; §211 

Defenses, prosecution for violation of law, 8 
644 

Definitions, offenses in respect of, 8 641, p. 744 
Determination of reasonableness, § 291 
Discretion of court, punishment of continual of¬ 
fenders, | 650 

Driving while intoxicated, admissibility of evi¬ 
dence as to, § 633, p. 729, n. 60 
Duty of operator to drive at reasonable speed, § 
290, pp. 678-086 
Duty to reduce or stop, § 292 
Emergencies, contributory negligence, jury ques¬ 
tion, 8 927, p. 555 
Emergency vehicles, 

Operated by municipalities, liability for neg¬ 
ligence with respect to, § 441, p. 1117 
Public service vehicles, exemption and re¬ 
strictions, § 371 
Evidence, 

Actions for injuries from operation of vehicle, 
§ 530, pp. 268, 271 
Assault and battery, 8 
Circumstantial evidence, ante this head 
Contributory negligence, § 520, pp. 379, 381 
Proximate cause of injury, § 520, pp. 389, 
391 

Defects or obstructions in highways, action 
for injuries caused by, 8 225, p. 571 
Driving while intoxicated, § 033, p. 729, n. 

60 

Homicide prosecution, § 666, pp 788, 700, 794 
Negligence, 8 318, pp. 303, 306, 314, 335, 320, 
326, 340, 355 

Prima facie evidence, instructions to jury 
in actions for injuries from opera¬ 
tion, 8 955, p. 615 

Prosecution for violation of law, 8 047, pp. 
750-753 

Proximate cause of injury, 8 919, pp. 362, 366; 
8 520, pp. 380, 391 

Statutory provisions, violation of, § 518, p. 
305; 8 647, p. 751 

Felonies, violation of regulations, 8 641, p. 745 


Speed—Continued 

Fines and penalties, prosecution for violation of 
law, § 650 

Fire department vehicles, exemption from regula¬ 
tion, 8 372 

Fog or thick weather, 

Contributory negligence, jury question, | 527, 
p. 531, n. 62 

Driving through, 8 294, p. C99 
Following vehicle, § 323, p. 748 
Frightening animals, §§ 415, 421 
Governmental regulation, § 290, p. 681 
Grade of offense, 8 641, p. 744 
Grade of street, consideration in determining rea¬ 
sonableness, 8 291 
Grad<*s, vehicle driven on, 8 296 
Guests, ante 
Ilills, 8 296 
Homicide, ante 

Horseback riders, contributory negligence, 8 466 
Horse-drawn vehicles, applicability of ordinance 
intended to apply to, § 22 

Indictment or information prosecution for viola¬ 
tion of law, § 646 
Infants, 

Care in operation of vehicle, 8 396, p. 969 
Care in respect of children on or near street 
or highway, § 396, p. 967 
Negligence, 

Child injured as result of, jury question, 
8 526, p. 485, n. 76 

Operator or vehicle injuring with respect 
to, evidence, 8 918, p. 320 
Instructions to jury, 

Actions for injuries from operation, 8 555, pp. 
643-647 

Homicide, § 668, p. 806 
Prosecution for violation of law, 8 649 
Intent, offenses, §§ 642, 646 
Intersections. Crossings or Intersections, ante 
Jury questions. Questions of law and fact, gen¬ 
erally, post 

Last clear chance, admissibility of evidence as to 
in case resting on, 8 516, p. 268 
License to operate vehicle, suspension or revoca¬ 
tion for exceeding speed limit, § 160, p. 483 
Lien for damages for injuries from operation of 
vehicle as affected, § 561 

Lights, possibility of stopping within range of, f 
293, p. 695 

Mail trucks, exemption from regulation, 8 643 
Manslaughter, 

Homicide caused by excessive speed, 8 657, p. 
765, n. 95 

Result of driving at excessive speed, presump¬ 
tions, § 666 

Maximum limits, § 290, p. 686 
Meeting, ante 
Misdemeanors, 

Persons liable as principal, 8 643 
Violation of regulations, 8 641, p. 745 
Motorcycles, 

Contributory negligence in respect of, jury 
question, § 527, p. 567 
Negligence, 

Evidence in actions for injuries sustained 
by motorcyclist, 8 918, p. 846 
Jury question, 8 526, p. 479, jdu 85 
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Speed—Continued 

Negligence, § 290, pp. 680, 684 

Crossings or intersections, g 357, p. 846 
Evidence, § 518, pp. 303, 306, 314, 315, 820, 
326, 346, 355 

Prima facie evidence, instructions to jury 
in action for injuries from operation, 

S 555, p. 645 

Gross negligence as respects liability for in¬ 
juries from operation of vehicle, § 258, p. 
634 

Injury to highway caused by, § 423 
Jury question, g 526, p. 425, n. 14, 16; § 526, 
pp. 429, 430, 434; | 526, p. 478, n. 24; § 
526, p. 479, n. 35 
Meeting, § 318, n. 17, 18 
Passengers, liability for injuries to, § 404, 
p. 1027 

Pedestrians, failure to see automobile ap¬ 
proaching at excessive speed, g 471, p. 
64 

Presumptions, g 511(4), p. 209 
Proximate cause of injury, law question, g 
522, p. 411 

Racing on highways, g 297 
Unavoidable interference with control, neg¬ 
ligence in respect to speed as affecting 
liability, g 298 

Negligent homicide, operation of vehicle, g 657, 
p. 761, n. 46 

Nighttime, contributory negligence, jury ques¬ 
tion, g 527, p. 531 

Notice, prosecution for violation of regulations, 
g 645 

Obstructed view, g 294, p. 697 

Crossings or intersections, § 357, p. 845 
Negligence, jury question, § 526, p. 434 
Offenses, §g 641-656, pp. 743-755 

Admissibility of evidence in prosecution for, 
g 647, p. 751 
Appeal and error, g 650 

Assured clear distance ahead, g 641, p. 747 
Bill of particulars in prosecution, g 646 
Burden of proof in prosecution for, g G47, p. 
750 

Computation, § 641, p. 745 
Construction of speed regulations, g 641, p. 
744 

Defenses to prosecution for, g 644 
Definite speed limit not prescribed, g 641, p. 
746 

Definitions, g 641, p. 744 

Distance traveled as material, g 041, p. 740 

Erection, 

Speed limit laws, allegations as to in 
prosecution for violating law, g 646 
Speed signs as essential, g 641, p. 746 
Evidence, § 647, pp. 750-753 
Exemptions, g 643 

Burden of proof, g 647, p. 751 
Fines and penalties, g 650 
Grade of offense, g 641, p. 744 
Homicide, ante 

Imprisonment, punishment of continual of¬ 
fenders , g 650 

Indictment, information or complaint, g 646 
Instructions in prosecution for, g 649 


Speed—Continued 

Offenses—Continued 
Intent, gg 642, 646 

Issues in prosecution for violation of law, 
g 646 

Judgment in prosecution for, g 650 

Jurisdiction, evidence as to, § 6-47, p. 752 

Jury questions, g 648 

Notice of intended prosecution, g 645 

Ordinances, g 641, p. 744 

Owner as liable, g 643 

Particular places and circumstances, g 641, 
p. 745 

Persons liable, g 643 
Place, 

Allegations as to, g 646 
Burden of proof, g 647, p. 751 
Presumptions, g 047, p. 751 
Prima facie evidence, § 641, p. 747; g 647, p. 
751 

Proof in prosecution for violation of law, g 
646 

Punishment, g 650 

Questions of law and fact in prosecution for, 
g G48 

Rate of speed, averments as to in prosecution 
for violation of law, g 646 
Reasonable speed, § 641, p. 747 
Review of prosecution for, g 650 
Sentence, g 650 

Separate offenses, § 641, p. 745 
Speedometer measurements, admissibility in 
prosecution for, § 647, p. 752 
Statutory provisions, g 641, p. 744 
Sufficiency of evidence in prosecution for, g 
647, p. 732 
Timing, § 641, p. 745 

Variance in prosecution for violation of law, 
g 646 

Venue of prosecution for, burden of proof, 
§ 647, p. 750 
Ordinances, 

Evidence of violation, g 518, p. 305 
Negligence in respect of, jury question, g 
526, p. 430 
Offenses, g G41, p. 744 
Punishment for violation of law, g 650 
Parks, regulation of operation in, g 36 
Partial invalidity of statute, g 29, p. 148 
Passengers, ante 

Passing and overtaking, g 326, p. 764 

Contributory negligence, jury question, g 527, 
p. 531 

Following vehicle, g 323, p. 748 
Jury question, g 526, p. 431, n. 61 
Leading vehicle, g 322, p. 745 
Offenses, g 641, p. 745 
Overtaken vehicle, g 325 
Right to pass as affected, g 324 
Standing vehicles, g 338, p. 793 
Pedestrians, ante 

Physicians, exemption from regulations, | 643 
Place, allegations as to in prosecution for viola¬ 
tion of law, g 646 

Pleading, actions for injuries from operation, f 
505, p. 177, il 59 
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Speed—Continued 
Police cars, § 374 

Assumption as to as respects liability for 
collision at intersection, § 361, p. 861, n. 

9 

Police officers, exemption from regulation, § 643 
Position on highway, consideration in determin¬ 
ing reasonableness, § 291 
Posted limits, § 290, p. 683, n. 24 
Presumptions, 

Manslaughter as result of driving at exces¬ 
sive speed, § 666, p. 786 
Negligence in respect of, § 511(4), p. 209 
Reckless driving, § 619 

Prima facie evidence, § 641, p. 747; § 647, p. 
751 

Negligence, instructions to jury in actions for 
injuries from operation, § 555, p. 645 
Prima facie limits, § 290, p. 680 
Private driveway, vehicle leaving or entering, § 
317, p. 809 
Private premises, 

Approaching vehicles emerging from, § 3-17, 

p. 810 

Backing onto highway from, § 345, p. 806 
Entering highway from, § 345, p. 804 
Vehicle on highway when approaching ve¬ 
hicle entering or leaving, § 347, p. 809 
Proximate cause of injuries, § 299, pp. 704-707 
Contributory negligence. 

Evidence, § 520, pp. 389, 391 
Jury question, § 522, p. 414 
Law question, § 522, p. 417 
Evidence, § 519, pp. 362, 366; § 520, pp. 389, 
391 

Instructions to jury in actions for Injuries 
from operation, § 555, p. 647 
Jury question, § 522, pp. 407, 414 
Negligence, law question, § 522, p. 411 
Public service vehicles, $ 56 
Certificate or permit, § 105 
Questions of law and fact, § 648 

Action for injuries from operation, fi 526, pp. 
429, 436 

Contributory negligence, 8 227, p. 586; § 527, 
pp. 530, 531, 541, 555, 558, 567, 569 
Proximate cause of injury, § 522, p. 414 
Defects or obstructions in highways, action 
for injuries caused by, § 227, p. 586 
Negligence, § 526, p. 423, n. 14, 16; § 526, pp. 
429, 434; § 526, p. 478, n. 24; g 526, p. 
479, n. 35 
Offenses, § 648 

Homicide, jury question in respect of 
negligence, § 667, p. 803 
Proximate cause of injury, operation at ex¬ 
cessive speed, § 522, p. 407 
Racing on highways as negligence, § 297 
Railroad trains operated at high speeds, negli¬ 
gence as respects collision with motor vehi¬ 
cles, 8 483 
Reasonable speed, 

Blinding lights, 8 294, p. 699 
Determination of reasonableness, 8 291 
Duty of operator to drive at, 8 290, pp. 678- 
686 


Speed—Continued 

Reasonable speed—Continued 

Evidence as to In actions for injuries from 
operation, § 516, p. 271 

Statute requiring driving at, validity, 8 29, 
p. 148 

Recklessness, § 290, pp. 681, 682 
Element of offense, § 609, p. 701 
Excessive speed distinguished, 8 919 
Picsumptions, § 619 

Reduction. Slowing down, generally, ante 
Regulations, § 29, pp. 146-152; § 290, p. 681 
Construction of, § 041, p. 744 
Parks, § 30 

Special regulations, observing, § 292 
Warning signs, § 30 

Residence district, offenses, § 641, p. 745 
Rights on highway as affected by capacity for, 

§ 24G 

School zones, offenses, $ 641, p. 745 
Second offense, 

Allegations as to in prosecution for violation 
of law, § 646 
Punishment, § 050 
Slowing down, generally, ante 
Special regulations, observing, $ 292 
Standard of care required, § 290, p. 682 
Standing vehicles, passing, § 338, p. 793 
Statutory provisions, 8 290, p. 681 

Conflicting municipal regulations, 8 29, p. 
150 

Crossings or intersections, 8 357, p. 844 
Definiteness, § 29, p. 148 
Evidence of violation, § 518, p. 305 
Jury question, § 526, p. 430 
Offenses, § 641, p. 744 
Passing in opposite direction, 8 308 
Punishment for violation of law, § 650 
Reasonable speed, statute requiring driving 
at, validity, § 29, p. 148 
Warning signs, § 30 
Stopping, generally, post 
Street cars, 

Vehicles approaching or overtaking, 8 392, p. 
959 

Assumption by person boarding or alight¬ 
ing, § 482 

Vehicles traveling behind, 8 392, p. 958 
Towns, offenses, $ 641, p. 745 
Traffic conditions, consideration In determining 
reasonableness, § 291 

Turning, contributory negligence, jury question, 
§ 527, p. 531 

Unavoidable accident, defense of as available, 8 
250, n. 84 

Unavoidable Interference with control, negligence 
in respect to speed as affecting liability, 8 
298 

Venue, prosecution for violation of law, burden 
of proof, § 647, p. 750 

Weather conditions, consideration in determining 
reasonableness, 8 291 

Width of road, consideration in determining rea¬ 
sonableness, § 291 

Willful or wanton misconduct in respect of, 8 
258, p. 632 
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Speed—Continued 

Working in or on highways, care required as to 
persons working, § 391 
Speedometers, 

Fixed position of hand or needle after collision, 
admissibility of evidence as to, § 516, p. 271 
Measurements, admissibility in prosecution for 
violation of speed regulations, § 647, p. 752 
Speedways. Tracks and speedways, generally, post 
Split second decision, last clear chance doctrine, § 
493(4), n. 14 

Spots on highway, subsequent to accident or collision, 
admissibility of evidence in actions for injuries, 

S 516, p. 261 
Sprinkling trucks, 

Municipalities operating, liability for negligence 
in operation, § 441, p. 1113, n. 13 
Nuisance, operation in public parks, § 13, n. 70 
Stables, garage distinguished, § 715, n. 26 
Stage company, defined, § 46, p. 206 
Stalled vehicle, 

Care required as to person pushing, § 384, n. 80 
Guards, § 335, p. 784 

Last clear chance doctrine, application, § 493(1), 
p. 122, n. 57 

Standing in street, contributory negligence, waiting 
for street car, § 479 

Standing or parked vehicles, §§ 329-338, pp. 767- 
797 

See, also, 

Parking, generally, ante 
Stopping, generally, post 

Alighting from, contributory negligence, jury 
question, § 527, p. 585, n. 15 
Appropriations by unauthorized person, liability 
for injuries caused by, § 334 ^ 

Assured clear distance ahead,* ability to stop 
within by vehicle passing, § 338, p. 794 
Attractive machinery doctrine as applicable, § 

401 

Backing into, negligence, jury question, § 526, p. 

464, n. 28 

Blinding lights, assured clear distance ahead 
rule as applicable to collision caused by, § 

338, p. 794 
Brakes, 

Equipment with, $ 261, n. 11 
Setting, S 334 
Care required, § 329, p. 768 

Injury to persons working on standing ve-' 
hide, § 391 

Joining flow of traffic, 8 300, p. 708 
Passing, § 305, n. 61; 8 338, p. 793 
Persons about, 8 384 
Private premises, 8 349, p. 818 
Children in vicinity of, 

Care required to avoid injuring, 8 396, p. 

972 

Running from behind parked vehicle, liabil¬ 
ity, 8 396, p. 964, n. 20 

Running into street, negligence of operator 
injuring, evidence, 8 518, p. 318 
Clearance with respect to traveled portion of 
highway, 8 330, p. 772 
Contributory negligence, 8 337, p. 787 

Boarding or alighting from street car or 
other vehicle, 8 481, p. 77 
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Standing or parked vehicles—Continued 
Contributory negligence—Continued 
Disabled vehicles, 8 476, p. 71 
Evidence, 8 520, p. 385 
Horse-drawn vehicles, 8 465 
Jury question, 8 527, pp. 532, 552, 562, 568 
Alighting from, 8 527, p. 585, n. 15 
Flares, 8 527, pp. 533, 552 
Guests or occupants, collision, 8 527, p. 
562 

Motorcycle collision with, 8 527, p. 568 
Passing, 8 527, p. 552 

Proximate cause of injury, evidence, 8 520, 
p. 392 

Waiting for street car, 8 479 
Control of vehicle passing, § 338, p. 793 
Crest of hill, assured clear distance ahead rule 
as applicable to collision with, 8 338, p. 794, 
n. 0G 

Dimmers, § 335, p. 781 

Negligence in respect of as proximate cause 
of a eel dent, § 337, p. 789 
Disabled vehicles, generally, ante 
Display of flares, etc., § 335, p. 785 
Duties of motorist passing, § 338, p. 794 
Emergency, 

Lights, § 335, p. 784 

Stopping at improper place, 8 330, p. 774 
Excuse for stopping at improper place, 8 330, p. 
773 

Flags, § 335, p. 781 
Flares, § 335, p. 784 

Contributory negligence, jury question, 8 527, 
pp. 533, 552 

Frightening animals, § 419 
Governmental regulations, § 329, p. 7G8 
Lights, § 335, p. 781 
Guards, § 335, p. 784 

Guests or occupants, contributory negligence in 
connection with collision, jury question, 8 
527, p. 5G2 

Headlights, § 335, p. 781 
Horn, sounding when passing, 8 338, p. 795 
House trailers, warning devices, 8 335, p. 785, 
n. 12 

Incident of right to travel highway, 8 329, p. 767 
Incidental stop, lights, 8 335, p. 783 
Injury to persons stepping from behind, negli¬ 
gence, jury question, § 526, p. 488, n. 5 
Instructions to jury in actions for injuries re¬ 
sulting, 8 550 

Interference with, offense, 8 714, p. 858 
Intersections, right of way, 8 362, p. 876 
Jury questions. Questions of law and fact, gen¬ 
erally, post this head 

Justification for stopping at Improper place, 8 330, 
p. 773 

Last clear chance, jury question, 8 528, p. 593 
Left side, 

Negligence of person entering from, 8 477 
Road, passing to left of, 8 338, p. 790 
Liability of person in charge, 8 337, pp. 786- 
789 

Lights, ante 

Line of travel, placing vehicle out of; 8 330, p. 
772 
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Standing or parked vehicles—Continued 

Locking, liability for injuries caused by negli¬ 
gence in failing to lock, § 334 
Lookout, ante 

Motorcycle colliding with, contributory negli¬ 
gence, jury question, g 527, p. 568 
Negligence, § 329, p. 708; $ 338, p. 791 

Anticipation of negligence in respect of, § 
338 p. 793 

Dimmers, negligence in respect of as proxi¬ 
mate cause of accident, § 337, p. 789 
Evidence, § 518, pp. 310, 342 
Jury question, §8 520, pp. 442, 403, 404, 4S8 
Left side, person entering from, § 477 
Liability for injuries resulting, § 334; § 337, 
pp. 780-789 
Lights, § 335, p. 782 
Passing, § 338, p. 795 
Pedestrians, post lliis head 
Place of stopping or parking, § 330, p. 771 
Precautions against starting, § 334 
Test of, § 329, p 709 
Warning devices, g 333, p. 786 
Nighttime, responsibility for observing time to 
avoid injury, § 338, p 791 
Notice of presence, $ .‘129, p. 709 

Approaching traliic, g 335, pp. 779-786 
Nuisance, § 329, p. 708 

Obscured vision, liability for collision as result 
of, g 338, p. 794 
Offenses, g 714, p. 854 

Driving while intoxicated. g 028 
Homicide as result of parking without lights, 
g 657, p 705 

Interference with, § 714, p. 858 
Lights, § 608 

Setting in motion, § 714, p. 858 
Violation of regulations, § 714, p. 854 
Opening left hand door, care required in, g 329, p. 
709, n. 21 

Parallel parking, § 333 

Passenger injured as result of leaving vehicle 
standing, liability, § 404, p. 1025 
Passing and overtaking, generally, ante 
Pedestrians, 

Negligence, 

Crossing street or highway behind, § 470, 
p. 48 

Standing behind, failure to look for ap¬ 
proaching automobile, § 472, p. 00 
Stepping into path or approaching ve¬ 
hicle from behind, § 470, p. 50 
Sudden appearance from behind parked ve¬ 
hicle, § 380, n. 5 

Period of parking ns affecting liability for injury 
caused by, § 336 
Place, 

Flares, etc., § 335, p. 785 

Stopping or parking, § 330, pp. 770-774 

Position on highway, § 333 
Precautions in respect of, § 329, p. 709 
Safeguard others, 

Disabled vehicles, § 332 
Starting of vehicle, g 334 
Warnings, g 335, p. 780 


Standing or parked vehicles—Continued 
Proximate cause of injury, § 337, p. 787 
Evidence, § 519, pp. 360, 365 

Contributory, negligence, g 520, p. 30t 
Failure to place warning devices, $ 335, p» 
780 

Jury question, § 522, p. 400, n. 47; § 522, p. 
402 

Contributory negligence, § 522, p. 416 
Injury resulting from collision, § 522, p. 
402 

Liability as dependent on, § 337, p. 787 
Negligence in respect of dimmers, § 337, p. 
789 

Questions < f law and fact, 

Action for injuries resulting, g 521, p. 396 
Collision, 

Contributory negligence, g 527, pp. 552, 
502, 508 

Last clear chance, § 528, p. 593 
Negligence, § 526, p. 403 
Contributory negligence, g 527, pp. 416, 532, 
533, 552, 502, 508, 585 
Negligence, g 520, pp. 442, 403, 464, 488 
Passing, g 527, p. 552 

Proximate cause of injury, g 522, pp. 400, 402, 
410 

Rear guard, § 335, p. 784 
Reduction of speed when passing, g 338, p. 793 
Regulations, § 28, pp. 130-140; § 329, p. 708 
Lights, § 335, p. 781 

Loading or unloading, regulations as appli¬ 
cable to stop for, § 329, p. 770 
Public service vehicles, g§ 49-51, pp. 219-224 
Reliance oir, 

Assumption that law will be observed, g 338* 
p. 792 

Care of others, g 331 
Repairs, § 331 

Stopping for, lights, g 335, p. 781 
Res ipsa loquitur doctrine applicable to collision, 
g 511(3), p. 208 
Restricted area, § 350, p. 773 
Rigid hand side of street or highway, g 330, p. 
771 

Right to stop temporarily, § 329, p. 767 
Signals, ante 

Speed, passing, g 338, p. 793 
Starting, 

Anticipation by motorist passing, g 338, p. 795 
Precautions against, g 334 
Statutory provisions, g 329, p. 768 
Lights, § 335, p. 783 

Place of stopping or parking, g 330, p. 770 
Stopping to permit approaching cars to pass, 
§ 338, p. 795 

Street car tracks, g 330, p. 773 
Taillights, temporary obscurement, g 335, p. 781 
Tomi>orary stop, lights, g 335, p. 783 
Third persons, starting through acts of, liability 
for injuries resulting, g 334 
Time, placing flares, etc., g 335, p. 785 
Traveled portion of highway, g 330, p. 772 
Disabled vehicles, g 332 
Warning signals, generally, ante 
Wrong side of road, passing, g 338, pp. 790, 792 
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Standing or sitting in highway, 

Pedestrians, ante 

Stands, taxicabs, regulation of, § 49, p. 219 
Starting, 

Care required, | 300, p. 707 

Children in vicinity or near vehicle, f 349, p. 
822; | 396, p. 972 

Motorcycles, contributory negligence, jury ques¬ 
tion, § 527, p. 567 

Offenses in connection with, § 714, p. 858 
Private premises, precautions against starting of 
standing vehicle, | 349, p. 818 
Proximate cause of injury, 

Failure to signal intention, evidence, $ 519, 
p. 362 

Liability, | 304 

Negligence of, jury question, § 522, p. 400 
Standing or unattended vehicles, 

Anticipation of by motorist passing, § 338, 
p. 795 

Precautions against, § 334 
State highway commission, 

Injuries from defects or obstructions in high¬ 
ways, liability, 8 169 

License or permit, power to require and issue, 

8 98 

Regulation and control of operation, 8 14, p. 12G 
State highway department, 

Injuries from defects or obstructions in highways, 
liability for, § 170 

Negligent operation of vehicles by employees, lia¬ 
bility for damages resulting, § 441, p. 1121 
State highway patrol, liability for injuries as result 
of negligence of member driving, vehicle, 8 426, 
n. 58 

State highways, municipalities, liability for injury 
as result of failure to keep in repair, 8 172, p. 
512 

State officers, 

Trocess, appointment for service on in actions 
for injuries from operation, 8 502, pp. 149- 
1(56 

Treasurer, license fees and taxes, payment to, 8 
143 

States, 

Chauffeurs, power to license, 8 147 
Contract carriers, power to regulate, 8 47, p. 
215 

Drivers of vehicles, power to license, 8 147 
Filling stations, power to declare nuisance, 8 772 
Injuries from defects or obstructions in highways, 
generally, ante 

Injuries from operation of vehicles, notice of 
claim as condition precedent to action, 8 495 
Jitneys, power to regulate, § 45, p. 193 
License and registration, police power, 8 60 
Motor busses, power to regulate, 8 45, p. 193 
Negligence in operation of vehicles owned by, 
liability for damages resulting, 8 441, p. 1120 
Operator’s license, power to require, 8 147 
Private carriers, power to regulate, 8 47, p. 215 
Public service vehicles, 

Bond or security required by, 8 111, p. 396 
Power to regulate, 8 45, p. 193; 8 54, p. 229 
Special license or permit, | 80, pp. 254- 
257 


States—Continued 

Races on track owned by, liability for Injuries 
to spectators, 8 577 

Regulation and control, generally, ante 
Standing vehicles, regulations as to, f 28* pp. 136- 
146 

Taxicabs, right to use, 8 10, p. 121 
Stationary objects, 

Collision with, res ipsa loquitur doctrine as ap 
plicable, 8 511(3), p. 207 
Lookout for, duty of keeping, 8 284, p. 663 
Status of vehicles, §§ 9-13, pp. 119-123 
Statutory provisions, 

Accessories, taking without consent ef owner, 8 
700 
Agent, 

Operating vehicle without consent, owner’s 
liability, § 442, p. 1136 

Process in actions for injuries from operation, 
agent for service on nonresident, 8 502, 
p. 150 
Animals, ante 

Assistance, criminal liability for failure to render 
after accident, 8 674, p. 821 
Backing, signal or warning, § 302 
Bill of sale for registration of transfer, f 40, p. 
1G3 

Blockading highways or streets, offense of, 8 684 
Brakes, 

Equipping vehicle with, 8 261, 

Offense of operating without adequate brakes, 

§ (540 

Care required in operation of vehicle, § 248 
Cerfiiicate of public convenience and necessity, 
Public service vehicles, § 82, p. 263 
Certificate of title, 8 42, p. 177 

Transfer or sale of vehicle, 6 40, p. 164 
Character of vehicle, liability for negligence in 
operation by another with permission as 
affected, 8 442, p. 1128 

Compensation for injuries in motor vehicle ac¬ 
cident, 8 5G0 

Conditional sales, priority of lien, 8 754, p. 902 
Consent, ante 
Contract carrier, 

Definition, 8 47, p. 213 
Regulation of, 8 47, p. 215 
Contributory negligence, violation of statute, 8 
461 

Co-operative associations, exception from regula¬ 
tions pertaining to motor carriers, 8 46, p. 
211 

Counties, liability for negligence in operation of 
motor vehicles, 6 441, p. 1141 
Crimes and offenses, 88 588, 592, 594; 8 509, p. 
COS; 8 617, p. 706; 88 625, 640; 8 Ml, P- 
744 ; 8 650; * 657, pp. 758, 760 ; 8 659, p. 775; 
8 672; 8 674, pp. 815, 820 ; 88 684, 685, 689, 
690 ; 8 691, p. 837 

Customs contrary to, admissibility on question of 
negligence, 8 516, p. 254 
Dealers, license or registration, 8 78 
Display of license or number plates, violation of, 
8 638 

Dogs, liability for injuries to vehicles or occu- 
pants caused by, 8 565, p. 672 
^Driving while intoxicated, offense of, 8 625, p. 713 
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Statutory provisions—Continued 

Emergency, excuse for failure to comply with 
statutes with respect to operation of vehicle, 

8 257, p. 628 
Equipment, | 26 

Lighting equipment, £ 263, p. 641 
Evidence, 

Admissibility in actions for injuries from 
operation, § 51G, p. 271 
Violation of stululory provisions, 8 508. 
p. 190 
Negligence, 

Customs contrary to statutory provisions, 

§ 516, p. 254 

Violation of statute, § 518, p. 300 
Exemption of certain vehicles from traffic regula¬ 
tions, § 371 

Felonies, violation of regulation, § 588 
Fire department vehicles, immunity of municipali¬ 
ty with respect to, § 441, p. 1118 
Frightening animals, 

Duty to render assistance, § 418 
Stopping motor or engine, § 417 
Garage keepers, liens, § 744 ; 8 754, p. 902; §§ 
758, 759 
Guests, ante 

Hit-and-run, £ 674, p. 814 
Homicide, ante 

Incompetent persons, liability of owner in trust¬ 
ing vehicle to, § 431, p. 1003 
Infants, negligence imputed to parent or persons 
having custody, § 445 
Injuries by animals, 

Liability, § 505, p. 670 
Presumptions, 8 565, p. 674 
Injuries from defects or obstructions in highways, 
liability, §8 170, 171 
Injuries from operation, ante 
Instructions to jury, 

Actions for injuries from operation, 8 536 
Homicide, 8 668, p. 809 
Involuntary homicide, 8 057, p. 760 
Jurisdiction, 

Actions for injuries from operation, 8 498, p. 
139 

Prosecution for offense, § 592 
Leaving scene of accident, 

Charging offense In language of statute, 8 077 
Validity, 8 «74, p. 815 
Left turn, £ 367, p. 910 

Length of loads, application to private business, 
8 348 

License and registration, ante 
License fees and taxes, disposition of moneys 
collected, 8 143 

Licensing boards or officers, 8 07 
Liens, ante 

Lighting equipment, 8 263, p. 641 
Lights, 

Offenses in respect of, 8 008 
Operation of vehicle at night, 8 286 
Standing or parked vehicles, § 335, p. 783 
Towing of vehicle, § 340 

Local carriers, status as common carrier, 8 46, p. 
205 

Local transportation system, municipal regula¬ 
tion beyond corporate limits, 8 45, p. 195 


Statutory provisions—Continued 

Loitering on streets of vehicles for hire, criminal 
liability, 8 672 
Malicious mischief, 8 673 
Misdemeanors, violation of regulations, 8 588 
Municipalities, ante 
Negligence, ante 

Negligent homicide, § 657, p. 760 ; 8 659, p. 775 
Notice of claim, condition precedent to action for 
damages, 8 495 

Obstructing highways, offense, 8 684 
Overloading, offense, 8 685 
Ownership, 

Element of liability under consent statutes, 

8 446, p. 1125 

Owner's liability for Injury caused by negli¬ 
gent operation of vehicle by another, I 
442, pp. 1123-1138 

Parking, § 28, p. 137; § 329, p. 768 

Offenses In connection with, 8 714, p. 854 
1*1 ace of parking, § 330, p. 770 
Parties to actions for injuries from operation, | 

500, p. 143 
Pedestrians, ante 

Place of operation, liability for negligence in 
operation by person other than owner as af¬ 
fected, 8 442, p. 1128 

Police vehicles, immunity of municipality from 
liability for negligent operation, § 441, p. 1119 
Position of vehicles on highways, compliance with, 

8 274 

Private carrier, 

Definition, £ 47, p. 213 
Regulation of, 8 47, p. 215 
Private promises, 

Entering highway from, £ 345, p. 804 
Vehicles entering highway from, § 347, p. 810 
Process in actions for injuries from operation, §§ 

501, 502, pp. 148-16G 

Projecting articles, violation of as negligence, 8 
348 

Public service commissions, ante 
Public service vehicles, ante 
Punishment, offenses involving vehicles, § 504 
Beckless driving, 

Indictment or complaint in language of stat 
ute, 8 617, p. 706 
Negligence, § 612 
Offense of, 8 609, p. 698 
Reckless homicide, 8 657, p. 760 
Regulation and control, ante 
Renting of vehicles without drivers, 8 717 
Repairs and repairmen, ante 
Report of accident, criminal liability, 8 674, p. 
820 

Right hand side of road, keeping to, £ 276, p. 

653 

Bight of way, 

Defined, 8 362, p. 865 
Intersections, construction, 8 362, p. 874 
Offenses, 8 714, p. 856 
Rules of the road, § 268, p. 647 
Running at large, liability for injuries caused by 
animals* 8 565, p. 670 

School busses, stopping before passing, £ 896, p. 
971 
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Statutory provisions—Continued 

Servant operating vehicle without consent, own¬ 
er's liability, S 442, p. 1135 
Service of process, actions for injuries from opera¬ 
tion, 88 501, 502, pp. 148-106 
Shooting at vehicle, Indictment in language of as 
sufficient, § 600 
Signals, 

Towing of vehicles, § 339 
Wrecking car, § 330 
Special carrier, definition, § 47, p. 213 
Speed, ante 

Standing or parked vehicles, $ 329, p. 768 
Lights, § 335, p. 783 

P.ace of stopping or parking, § 330, p. 770 
Stopping, post 

Street cars, duties of operators of \chicles in 
vicinity, § 392, p. 959 

Taking and using vehicle without consent, offense, 
§ 091, p. 837 

Tampering with vehicle, § 673 
Towing of vehicles, signals, § 339 
Traffic regulations, exemption of certain vehicles 
from, S 371 

Transfer and sale, post 

Use of vehicle, liability for negligence in opera¬ 
tion by another with permission as affected, 
§ 442, p. 1128 

Vehicles traveling in same direction, operation of, 
§ 327 

Venue, actions for injuries from operation, § 498, 
p. 140 
Violation, 

Admissibility of evidence in action for in¬ 
juries from operation of vehicle, § 508, p. 
190 

Contributory negligence, § 461 
Crimes and offenses in general, § 588 
Display of lieense or number plates, § 638 
Homicide resulting, criminal liability, § G57, 
p. 762 

Injuries from operation, 

Instructions to jury in actions for in¬ 
juries, § 536 

Violation of statute as proximate cause, 
fi 252, p. 617 
Negligence, 

Evidence, § 518 p. 300 
Jury question, § 526, p. 423 
Operation of vehicle, § 250 
Presumption of negligence, { 511(4), pp. 
209-215 

Pleading in action for injuries from operation, 
§ 505, p. 177 

Projecting articles, § 348 
Speed, evidence, 8 518, p. 305 
Transfer and sale, effect of violation, § 41, 
pp. 168-177 

Steam, 

Injuries by automobiles caused by obscured vision, 
liability for, § 234, p. 596 
Stopping when vision entirely obscured by, § 294, 
p. 698 

Steering apparatus, 

Instructions to Jury respecting, actions for in¬ 
juries from operation, j 553 


Steering apparatus—Continued 

Loss of control from disarrangement, liability for 
injuries resulting, f 298 

Negligence in respect of, jury question, § 526, p. 
426 

Passenger unnecessarily seizing steering wheel, li¬ 
ability for injuries to driver caused by, 8 444 
Proximate cause of injury, defect in steering 
wheel, jury question, § 522, p. 407, n. 81 
Sticking of steering wheel, as unavoidable acci¬ 
dent as respects liability for injuries result¬ 
ing, § 256, n. 81 

Stepchildren, family purpose doctrine, liability for 
acts of, § 433, p. 1072 

Stevedores, lumber carrier on dock, care required as 
to stevedores known to be present, § 349, p. 819, 
n. 30 

Stickers, inspection certificates, § 26, n. 34, 35 

Stilts, pedestrians, person walking on, § 3S2 

Stolen vehicles, 

Theft, generally, post 

Transporting in interstate commerce. Interstate 
commerce, ante 

Stop and go signals, construction of phrase, § 29, p. 
147 

Stop lights or signals, 

Evidence, admissibility in actions for injuries- 
from operation, § 51G, p. 258 
Intersections, entering against, § 360, p. 857 

Stop signs, 

Ambulances, passing through, $ 377 
Crossings or intersections, ante 
Injuries by automobiles caused by failure to erect 
and maintain, liability for, § 234, p. 597 
Intersections. Crossings or intersections, ante 
Knowledge of, admissibility of evidence as to in 
actions for injuries from operation, § 516. 
p. 2G1 

Offenses, violation of regulations with respect to, 
§ 714, p. 857 

Presence and location of, admissibility of evi¬ 
dence as to in actions for injuries from op¬ 
eration, 8 516, p. 260 

Stopping at intersection pursuant to, signals, 8 
301 

Stop streets, regulation of traffic, 8 35 

Stopped check, lien of garage keeper, possession ob¬ 
tained by as affecting, § 747, p. 895 

Stopping, § 292 

See, also, Standing or parked vehicles, gen¬ 
erally, ante 
Ability to stop, 

Admissibility of evidence as to in actions for 
injuries from operation, § 516, p. 253 
Reasonable distance, § 293, p. 691 
Accident, collision, etc., stopping and rendering as¬ 
sistance after, §§ 674-683, pp. 814-832 
Alleys, vehicle emerging from, 8 359, p/852 
Animals on highway, stopping to avoid frighten¬ 
ing, 8 416 

Arterial highways, last clear chance doctrine, 8 
493(1), p. 123 

Bicyclist, contributory negligence in respect of, 8 
464, p. 21 

Care required, 8 300, p. 708 
Children on or near street or highway, circum¬ 
stances requiring, | 396, p. 968 
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Stopping—Continued 

Clear distance ahead, possibility of stopping with¬ 
in, | 203, p. 692 

Contributory negligence, § 304; § 337, p. 787 
Bicyclist, g 464, p. 21 
Disabled vehicles, § 47C f p. 71 
Evidence, § 520, pp. 370, 382 

Proximate cause of Injury, § 520, pp. 390, 
392 

Jury question, § 527, p. 535 
Emergency, § 527, p. 555 
Intersections, § 527, p. 544 
Motorcyclist, § 527, p. 567 
Proximate cause of injury, § 522,* p. 
415 

Pedestrians crossing street or highway, § 471, 
pp. 60-64 

Crossings or intersections, ante 
Emergencies, 

Contributory negligence, jury question, § 527, 
p. 555 

Duty of driver confronted with, § 257, p. 027 
Emergency public service vehicle, permitting ve¬ 
hicle to pass, § 371 
Evidence, 

Admissibility in actions for Injuries from 
operation of vehicle, § 516, p. 253 
Contributory negligence, § 520, pp. 379, 382 
Proximate cause of injury, § 520, pp. 390, 
392 

Forward vehicle, negligence, § 518, p. 33G 
Proximate cause of injury, 

Contributory negligence, § 520, pp. 390, 
392 

Negligence on failure to signal, § 519, p. 
3G6 

Signalling intention, failure as proximate 
cause of injury, § 519, p. 3G2 
Frightening animals, 

Avoidance, § 410 

Stopping to avoid frightening horse, g 381 
Hit-and-run, generally, ante 
Indictment or information in prosecution for 
failure to stop after accident, § G77 
Instructions to jury in actions for injuries from 
operation, etc., §§ 532, 546 
Intersections. Crossings or intersections, ante 
Last clear chance doctrine, § 493(1), p. 123 
Leaving scene of accident, generally, ante 
Lights when stopping on highway at night, § 335, 
p. 780 

Meeting vehicle, 

Duty to stop, § 308 

Failure to stop as proximate cause of in¬ 
jury, g 320, p. 740, n. G5 

Motor busses, care required to avoid injury to 
passengers boarding or alighting, § 392, p. 961 
Motorcyclist, 

Contributory negligence, jury question, g 527, 
p. 507 

Negligence resulting in injury to, jury ques¬ 
tion, g 526, p. 479, n. 35 

Narrow passage or bridge, approaching vehicle 
proceeding on, § 315 
Negligence, g 329, p. 768 

Forward vehicle, negligence, evidence, g 518, 
p. 336 


Stopping—Continued 

Negligence—Continued 

Jury question, g 526, p. 439 

Motorcyclist, negligence resulting in in¬ 
jury to, g 526, p. 479, n. 35 
Signals, g 301 

Pedestrians, negligence of operator injuring, 
evidence, g 518, p. 316 
Presumptions, g 511(4), p. 210 
Proximate cause of injury, 

Failure to signal, evidence, g 519, p. 366 
Jury question, g 522, p. 409 
Law question, g 522, p. 412 
Striking rear of street car about to stop, jury 
question; g 526, p. 482 

Obstructed view, § 294, p. 698 

Following vehicle, g 323, p. 749 
Offenses, § 714, p. 858 

Failure to stop after accident, § 674, p. 819 
Passing and overtaken, 

Duty of overtaken vehicle to stop, § 325 
leading vehicle, g 322, p. 745 
Pedestrians, 

Crossing street or highway, g 470, p. 42 
Duty to stop before crossing street or high¬ 
way, § 471, pp. 60-04 

Negligence of operator injuring, evidence, g 
518, p. 310 

Police vehicles, yielding right of way to, § 374 
Possibility of, § 293, pp. 691-697 
Precautions in, § 301 
Private premises, 

Entering highway from, § 345, p. 805 
Turning into, § 344 

Vehicles entering highway from, g 347, p. 809 
Proximate cause, 

Contributory negligence, 

Evidence, § 520, pp. 390, 392 
Jury question, g 522, p. 415 
Evidence, § 519, pp. 3G0, 362, 3G6 
Injuries from operation, § 304 
Jury question, § 522, p. 409 
Liability, § 30i 

Meeting vehicles, failure to stop, g 320, p. 

740, n. 65 
Negligence, 

Jury question, g 522, p. 409 
Law question, § 522, p. 412 

Rendering assistance after accident, 

Defenses in prosecution for failure to stop, 
§ 676 

Penalty for failure to comply with law, § 
074, pp. 814-821 

School busses, 

Receiving or discharging passengers, § 35 
Statutory provisions, § 396, p. 971 
Sidewalks, 

Vehicles crossing, § 346 
Vehicles driving onto, § 359, p. 852 
Signal, 

Contributory negligence, jury question, g 527, 
p. 539 

Driver of team of horses, regulation requir¬ 
ing, g 35 

Failure to signal Intention as proximate 
cause of injury, evidence, | 519, p. 362 
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Stopping-Continued 

Standing vehicles, stopping to permit approaching 
cars to pass, 8 338, p. 795 
Statutory provisions, f 301 
Crossings, § 350, p. 850 
Entering highway from private premises, § 

345, p. 805 

School busses, stopping before passing, § 

396, p. 971 

Standing or parked vehicles, place of stopping 
or parking, 8 330, p. 770 
Stopping and rendering assistance after ac¬ 
cident, validity, § 674, p. 815 
Street cars, 

Care required, 

Operation of motor vehicle, 5 392, p. 958 
When stopped to receive or discharge 
passengers, § 392, p. 959 
Following vehicle, 8 323, p. 752 
Negligence in striking rear of street car about 
to stop, Jury question, § 520, p. 482 
Trespasser, care required when stopping to re¬ 
move trespasser, 8 401 
Turning, safe turn requiring, 8 303, p. 716 
Working in or on highways, care to avoid injury 
to persons working, 8 391 
Wrong side of road, care required when starting 
up, 8 305 

Storage, 

Garages and garage keepers, ante 
Streets, ordinances regulating, § 717 
Storm sewers, municipality, liability for injury to 
vehicle or occupant as result of maintenance, 8 
186, n. 65 

Stray animals. Animals, generally, ante 
Streams, contributory negligence in driving into, Jury 
question, § 227, p. 586 

Street car tracks, intersections, right of way, 8 362, 
p. 870 
Street cars, 

Approaching vehicles, contributory negligence of 
passenger alighting in front of, 8 478 
Arm extended out of window, negligence of pas¬ 
senger riding with, 8 483 
Backing into, negligence, jury question, 8 320, 
p. 482, n. 63 
Boarding or alighting, 

Care to avoid injury to persons boarding or 
alighting, 8 392, pp. 957-901 
Instructions to jury in action for in¬ 
juries, 8 545 

Contributory negligence, 88 477-482, pp. 72-79 
Evidence, 8 520, p. 370 
Jury question, 8 527, pp. 584, 585 
Opposite side of street, alighting and 
crossing to or from, 8 478 
Standing in street after alighting, 8 480 
Waiting in street for, 8 479 
Crossing street or highway for purpose of 
boarding or after alighting, 

Lookout, 8 481 

Negligence causing injury, jury question, 

8 526, p. 476 

Instructions to jury in actions for, 8 545 
Lookout, 8 481 

Negligence of operator of vehicle, 

Evidence, 8 518, p. 321 

no! 


Street cars—Continued 

Boarding or alighting—Continued 

Negligence of operator of vehicle—Continued 
Jury question, 8 526, p. 475 
Bond or security, exclusion of requirement, 8 HI. 
p. 400 

Care required in operation in respect of, 88 406, 
483 

Conductors, 

Care to avoid injury, 8 391 
Lookout, § 476, p. 70 
Contributory negligence, 

Boarding or alighting, ante this head 
Occupants or operators, 8 483; 8 527, p. 527 
Pedestrian moving to or from, evidence, 8 
520, p. 370 

Standing in street after alighting, 8 480 
Waiting in street for, 8 479 
Crossing from opposite side of street to board, 
Contributory negligence, § 478 
Jury question, 8 526, p. 482 
Damage to, negligence resulting in. 

Evidence, 8 518, p. 344 
Jury question, § 526, p. 481 
Distance behind of following automobile, 8 323, p. 
752 

Distinguished, 8 1. p. 109, n. 2 

Following vehicles, stopping, 8 323, p. 752 

Franchise, 

Injunction to restrain sale of franchise to op¬ 
erate motor bus route, § 401 
Substitution of motor vehicles for electric 
street cars, 8 320 

Franchise or privilege tax, motor busses operated 
by, § 136, p. 449 

Infants, contributory negligence in hoarding or 
alighting from, jury question, 8 527, p. 588 
Injunction restraining, 

Sale of franchise to operate motorbus route, 
8 104 

Unlawful competition, 8 95, p. 350 
Intersections, right of way, 8 362, p. 878 
Jitneys within street railway zone, ordinance 
forbidding, 8 48, p. 219 

Loading space, pedestrian standing on as negli¬ 
gence, 8 472, p. 67 
Lookout, 

Person crossing street for purpose of board¬ 
ing or after alighting, 8 481 
Places where persons are boarding or leav¬ 
ing, 8 284, p. 665 

Moving cars, anticipation that persons will alight 
from, 8 392, p. 959 
Negligence, 

Damage or injury to cars or occupants, evi¬ 
dence, 8 518, p. 344 

Injuries to persons moving to or from, evi¬ 
dence, 8 518, p. 321 

Jury question, 8 526, p. 425, n. 14, p. 481 
Passing or overtaking, 8 35 
Care required, 8 326, p. 758 

Persons boarding or alighting, 8 392, pu 
958 

Offenses, 8 686 

Side on which to pass, 8 326, p. 762 
Pedestrian stepping into path of approaching 
vehicle from behind, negligence, 8 470, p. 56 



INDEX TO MOTOR VEHICLES 


Street cars—Continued 

Privilege taxes, motor busses operated by, g 136, 
p. 449 

Proximate cause of injuries to passengers on, 
jury question, g 522, p. 404 
Regulation of operation in respect to, 8 35 
Safety zones, 

Assumption by person in, § 432 
Lookout by person alighting, g 481 
Passenger crossing to nearest curb after 
alighting, § 478 

Stopping to toko on or discharge passengers, 

392, p. 900 

Speed, 

Consideration in determining reasonableness, 
g 291 

Evidence as to in determining speed of vehicle 
driven along side, g 516, p. 270 
Ordinance permitting higher rate of speed, 
g 29, p. 149 

Vehicles approaching, assumption by persons 
boarding or alighting, § 482 
Standing In street after alighting from, negli¬ 
gence, g 480 

Standing or parked vehicles on tracks, g 330, 
p. 773 

Stopping for. 

Assumption by person boarding or alighting, 

§ 482 

Striking rear of street car about to stop, 
negligence, Jury question, § 526, p. 482, n. 

63 

Taxicabs, restrictions as to use of streets having 
street car service, g 48, p. 238 
Turning into tracks without looking, liability 
for injuries resulting, § 300, p. 708 
Waiting In street for, negligence, § 479 
Wrong side of street, approaching car as justifica¬ 
tion for driving on, g 282, n. 60 
Street cleaners, 

Care to avoid injury to, g 391 
Lookout, g 476, p. 70 

Municipal vehicles used, liability for negligence 
in operation, g 441, p. 1116 
Street lights, 

Negligent operation causing injury to, liability, 
g 422 

Vision partly obscured by, speed, g 294, p. 699 
Streets, 

Automatic signals, power to establish, g 35 
Backing into, care required, <g 302 
Charge for use of by motor carriers, municipal¬ 
ities, g 45, p. 195, n. 37 
Children. Infants, ante 
Crossings or intersections, generally, ante 
Crosswalks, liability for injury to pedestrian 
struck by automobile, g 234, p. 593, n. 20 
Curbs, contributory negligence in driving over, 
jury question, g 227, p. 586 
Damage to as result of operation of vebicle, 
liability, gg 422, 423 

Dangerous instrumentality, operation on crowded 
streets of large cities, g 12 
Delegation of duty to keep in repair and safe 
condition for travel, g 171 
Dogs, contributory negligence, g 467 
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Streets—Continued 

Driving while intoxicated, element of offense^ | 
629 

Embankment, liability for injuries to vehicles 
or occupants caused by, g 188 
Excavations, liability for injury to vehicle and 
occupants caused by, g 188 
Exclusion as to use of, g 31 
Filling stations, encroachment on, g 774 
Fire hydrants, jury question as to obstruction 
as respects liability for injuries to vehicle 
or occupants, g 227, p. 579, n. 14 
Gasoline pumps, encroachment, § 774 
Hack stands, power to establish, g 49, p. 222 
Injuries from defects or obstructions in high¬ 
ways, generally, ante 

Intersections. Crossings or intersections, gener¬ 
ally, ante 

Jogs, harriers as respects liability for injury to 
vehicles or occupants, g 190, n. 89 
License fees and taxes, use of moneys for main¬ 
tenance, § 143 

Linemen stringing electric wires, lookout to avoid 
injury, # 476, p. 71 

Loitering of vehicles for hire seeking employment, 
criminal liability, g 672 

Maintenance and repair, liability for negligence 
in operation of municipal vehicles employed 
in, § 441, p. 3116 

Offenses in connection with use of, g 712 
Offsets, barriers as respects liability for injury 
to vehicles or occupants, g 190, n. 89 
One way streets, ante 

Openings in, liability for injury to vehicle and 
occupants caused by, g§ 1S8, 207 
Parking, g morally, ante 
Pedestrians, generally, ante 
Public service vehicles, exclusion from or re¬ 
strictions as to, § 48, pp. 216-220 
Races or tests on, §§ 571-576 

Actions for injuries resulting, g 576 
Authority to permit, g 571 
Contributory negligence of spectator injured, 
§ 575 

Jury questions in actions for injuries result¬ 
ing, § 576 
Liability of, 

Participants, § 573 
Pub.ic authorities, g 572 
Spectators, 

Contributory negligence, g 575 
Liability for injuries to, trespass as af¬ 
fecting, g 574 

Reciprocal rights and duties of motorist on, g 246 
Regulation and control of operations on, g 14, p. 
125 

Repairmen, lookout, g 476, p. 70 
Restriction as to use of, g 31 
Right hand side, keeping on, g 277 
Right to operate on, g 10, pp. 119-122 
Ruts, defect as respects liability for injury to 
vehicle or occupant, g 182 
Safety zone or island, nuisance as respects lia¬ 
bility for Injury to vehicle or occupants, f 
184 

Size of vehicles, regulations as to, g 32 
Snow cleaners, lookout, g 476, p. 71 
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Streets—Continued 

Speed limits, warning signs, | 30 
Standing on or near, negligence in operation of 
Vehicle injuring person standing on, evidence, 
S 518, p. 312 

Storage of .vehicles on, ordinances regulating, § 
717 

Telephone poles of intersection, proximate cause 
of injury to pedestrian struck by vehicle 
driving on sidewalk to avoid pole, § 234, p. 
594, n. 32 

Temporary obstructions, liability for injury to 
vehicle or occupants as result of, § 184 
Tests. Races or tests, ante this head 
Traffic control obstruction, liability for injury to 
vehicle or occupants, §384 
Traffic signals, generally, post 
Trunk highway system including, liability for 
injuries caused by defect, § 172, p. 512 
Walking on or near, negligence in operation of 
vehicle injuring person walking on, evidence, 
§ 518, p. 312 

Warning signs, authority to erect, § 35 
Water mains, jury questions as to negligence as 
respects liability for injuries to motorist, 
§ 227, p. 579, n. 18 

Weight of vehicles, regulations as to, § 32 
Subcontractors, defects or obstructions in highways, 
liability for injuries caused by, § 203, p. 550 
Subpoenas, public service commissions, hearing before, 
S 45, p. 200 

Subsequent acts or conduct, evidence in actions for in¬ 
juries from operation, § 51G, p. 218 
Subsequent conditions, scene of accident or collision, 
admissibility of evidence in actions for injuries 
resulting, § 51G, p. 261 

Subsequent negligence. Last clear chance, generally, 
ante 

Substituted service, process in actions for injuries 
arising from operation, 8 502, pp. 140-3GG 
Subterfuge, public service vehicles, looking behind 
form of to determine regulation, § 4G, p. 208 
Suburban territory, public service vehicles, certificate 
to operate within, § 86, p. 284 
Suburban transportation, public service vehicles, ex¬ 
emption from regulation, § 46, p. 210 
Sudden appearance, 

Defense of as respects liability for injuries from 
operation of vehicle, § 256, n. 87 
Speed at rate permitting avoidance of object sud¬ 
denly appearing, § 293, p. 695, n. 88 
Sudden emergency. Emergencies, generally, ante 
Sudden peril. Emergencies, generally, ante 
Sudden stop, 

Following vehicle, maintenance of distance suffi¬ 
cient to avoid danger, in case of, § 323, p. 
751 

Negligence, § 301 

Passing and overtaking, leading vehicle, § 322, p. 
745 

Signal of intention, § 301 
Summit of hill, 

Parked truck, assured clear distance ahead rule as 
applying to collision with, § 338, p. 794, n. 

96 

Right side of road, keeping to when approaching 
summit, | 276, p. 653 


Summit of hill—Continued 

Warning signal by vehicle approaching, | 286, p. 
675 

Summons. Process, generally, ante 
Sunday, employee operating car on as within scape 
of employment as respects liability for negligence, 
§ 437, p. 1096 
Sun glare, 

Contributory negligence of operator blinded by 
sun, jury question in action for injuries re¬ 
sulting, § 527, p. 528, n. 33 
Speed when view interfered with, § 294, p. 699 
Supplies, 

Thiilment, liability of bailor for payment, § 728 
Care required of person agreeing to furnish, § 
730 

Conditional vendee, lien of garage keeper furnish¬ 
ing to, § 746, p. 892 
Lien, § 748 

Agreements or consent of owner, 8 746, p. 889 
Construction of statute giving, § 744 
Possession of vehicle as essential, 8 747, p. 
895 

Priorities, § 754, p. 901 
Sale of vehicle to enforce, 8 759 
Surety bond or security, 

Public service vehicles, 8 H3, p. 404 
Renting of vehicles without drivers, require¬ 
ments, § 717 

Surgeons. Physicians and surgeons, ante 
Surplusage, 

Driving while Intoxicated, complaint or informa¬ 
tion charging, § 632, p. 727 
Homicide, indictment in prosecution for, § GG4, 
p. 779, n. 42 

Leaving scene of accident, allegations in prosecu¬ 
tion for, 8 677 

Pleading, actions for injuries from operation, § 
504 

Proof of, 8 508, p. 187 
Surrender, certificate of title, 8 42, p. 180 
Suspension, 

Driver’s or chauffeur’s license. License and regu¬ 
lation of drivers or chauffeurs, ante 
License and registration, ante 
Swerving, 

Intersections, § 350, p. 829 

Speed, evidence of swerving as showing excessive 
speed, § 518, p. 306 

Swinging bridge, contributory negligence in approach¬ 
ing or crossing, lftilglity for injury resulting, 8 201, 
p. 539 

Tags. License plates, generally, ante 
Taillights, 

Instructions to jury respecting, actions for in¬ 
juries from operation, 8 553 
Negligence with respect to, jury question, § 526, p. 
427, n. 33, 34 

Owner permitting operation of vehicle with de¬ 
fective light, liability for injury resulting, 8 
430, n. 67 

Parked vehicles, negligence In respect of, jury 
question, 8 526, p. 444 
Proximate cause of injury, 

Absence of jury question, 8 522, p. 407, n. 82 
Defects in connection with 8 263, p. 644 
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TaSUlghts—Continued 

Statutory requirements, g 263, p. 641, n. 49 
Validity, § 26 

Stopping on highway at night, temporary ob- 
scurement, § 335, p. 781 
Towed vehicle, § 340 

Tampering with vehicle, criminal liability, f 673 
Tariffs, public service vehicles, § 54, p. 230 
Tarred surface, 

Defects as respects liability for injuries to ve¬ 
hicle or occupants, § 180 

Injuries by automobiles caused by, liability, § 234, 
p. 595 

Taxation, 

License fees and taxes, generally, ante 
Parking fee or charge as tax, g 28, p. 143 
Public service vehicles, 

Bond conditioned for payment of, § 313, p. 
406 

Bond or security as covering, § 135, p. 433 

Transfer of vehicle, payment of taxes as condi¬ 
tion, § 40, p. 161 

Taxi, defined, § 7 
Taxicabs, 

Additional permit, § 132 
Application for license or permit, § 103, p. 378 
Assault on pdfeseriger, bond or security as cover¬ 
ing, § 113, p. 415 

Boarding or alighting from, negligence causing 
injury, jury question, § 526, p. 473, n. 6, 7 
Bond or security, 

Amount, § 112 

Classification for purpose of, g 111, p. 400 
Injunction against operating without, § 111, 
p. 402 

Passengers as protected, § 111, p. 399 
State requirements, § 111, p. 396 

Cards inside vehicle, display, § 308 
Certificate of convenience and necessity, § 84, p. 
2G8; § 94, p. 339 

Color scheme, change as condition to issuance of 
certificate of convenience and necessity, § 92, 
p. 304, n. 88 

Common carriers, regulations governing as ap¬ 
plicable to, § 46, p. 208 
Cruising on streets, { 56, n. 38 
Defined, § 7 

Driver’s license, nonresidents, § 352 
Exclusive stands, power to establish, § 49, p. 222 
Fares and charges, classification for purpose of, § 
54, p. 230 

Financial responsibility of operators, evidence of, 
8 154 

Fixed rate, ordinance establishing, § 54, p. 232 
Graduated license or occupation tax, $ 138, p. 
455 

Gross receipts tax, § 141 

Home rule cities, bond or security, { 111, p. 397, 
n. 43 

Hotels or depots, 

Indorsement of approval of stand in or about, 
§ 103, p. 378 

Parking in front of, § 50 
Indemnity policy, coverage, { 114, p. 409 


Taxicabs—Continued 
Injunction, 

Enforcement of invalid ordinance giving ex¬ 
clusive use of stands, | 44, p. 191, n. 
3 

Operation without furnishing required bond, 
8 111, p. 402 

Jitney busses, regulations as discriminating, I 
44, p. 189 

Liability insurance, 

Amount, § 132 

Municipal requirement, § 111, p. 397 
State requirements, § 111, p. 396 
License fees and taxes, municipalities, § 81, p. 
259 

License number, card inside vehicle stating, 8 
108 

License or permit, 

Additional permit, § 132 
Application or petition, 8 303, p. 377 
Conditions Imposed, 8 109 
Discretion, § 100 
Duration, 8 325 

Graduated license or occupation tax, | 138>. 
p. 455 

Gross receipts tax, 8 141 
Internrban taxis, § 147, n. 26 
Partial payment of yearly license fee, | 142„ 
p. 462 

Penalties, 8 335 

Preference on surrender of licenses, 8 132 
Regulation by municipality under power to 
license, § 45, p. 194 

Revocation or suspension, §§ 128, 130 
Separability from license to use taxicab stand, 
§ 119, u. 25 

Submission to vote, 8 102 
Territorial effect, § 122 
Meters, power to require, § 54, p. 232 
Motor bus or Jitney distinguished, § 5 
Municipalities, regulation of, 

Operation, 8 45, p. 194 
Parking and public stands, 8 49, p. 220 
Name of owner, card inside vehicle stating, 8 108: 
Nonresidents operating, municipal license, £ 82, pt 
203 

Parking places, 

Private premises, 8 50 
Railroad depot, § 51 
Regulation of, 8 49, p. 219 
Passengers, 

Bond or security as applying to, 8 111, P. 399 
Contributory negligence, 8 486, p. 89, n. 50 
Permit, license or permit, ante, this head 
Pub ic service vehicles, 

Exemption from regulations, § 44, p. 190 
Regulation as, § 46, p. 208 
Punitive damages against operator, liability in¬ 
surance as covering, 8 115, p. 413, n. 87 
Railroad depots, parking places or stands, 8 51 
Restrictions as to use of streets, § 48, p. 218 
Revocation or suspension of license or permit, 81 
128, 130 

Scope of employment of driver operating vehicle 
causing injury, jury question, j 526, p. 511, n. 
22 

Security. Bond or security, ante this head 
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Taxicabs—Continued 

Solicitation of patronage, 8 55 
Special license or permit, § 94, p. 339 
Stands* regulation of, $ 49, p. 219 
States, regulation of operation, § 45, p. 193 
Bight to use, 8 10, p. 120 
Streets, exclusion from or restrictions as to use, 
8 48, p. 217 

Women in while at stand or on street waiting 
for customers, regulations as to, § 56 
Word automobile as including § 1, p. Ill 
Taximeter, 

Defined, 8 8, p. 118 

Power to require equipment of taxicabs with, 8 
54, p. 232 

Teaching person to drive, employee as acting within 
scope of employment as respects owner’s liability 
for negligence, 8 437, p. 1097 
Team, automobile as Included within term, 8 1, p. 112 
Telephone poles, highways, liability for injury to 
vehicle or occupants as result of erection in, 88 
184, 207 

Temporary injunction, public service vehicles, 
Interference with operation, 8 95, p. 355 
Operation without permit or certificate, 8 95, p. 
354 

Temporary obstructions, streets, liability for injury 
to vehicle or occupants as result of, 8 184 
Temporary permits, operation of vehicle, 8 42, p. 178; 
8 59 

Conditions precedent, 8 156, n. 33 
Temporary plates, permit authorizing use of, 8 197 
Tender, 

Lien for repairs, discharge by, 8 750 
Repairmen, discharge of debt due for services, 8 
736 

Tentative license or permit, public service vehicles, 
8 103, p. 379 

Terminals, public service vehicles, 

Contracts, 8 57 

Regulations as to, 8 49, p. 222 
Territorial effect, license to operate vehicle, 8 122 
Territorial jurisdiction, public service vehicles, regu¬ 
lation by public boards or commissions* 8 45, p. 
198 

Territorial limits, 

Process, actions for injuries from operation, 8 501 
Public service vehicles, 

Bond or security, 8 114, p. 410 
Municipal regulations, 8 45, p. 195 
Order permitting additional service, 8 52, p. 
228 

Test order, public service vehicles, proceeding to 
procure certificate of convenience and necessity, 
8 92, p. 316 

Testimony. Evidence* generally* ante 
Testing, 

Fire department vehicles, 

Care required in operation, 8 373 
Liability for negligence while testing, 8 441, p. 
1118 

Garage mechanic* negligence in operation as 
within scope of employment, 8 452, n. 6 
Headlights, validity of requirements, 8 26 
Negligent operation by garage contractor, liability 
of owner for injuries resulting* 8 442* p. 1130, 
n. 13 


Testings—Continued 

Repairmen, liability for destruction of or damage 
to vehicle during* 8 733 
Tracks and speedways* generally, post 
Tests 

Highways, ante 
Streets* ante 
Theft, 

Certificate of title as intended to protect against* 8 
42, p. 179 

Consent, taking or using vehicle without* dis¬ 
tinguished, 8 691, p. 839 

Employee operating vehicle stolen from custody 
of employer, liability of employer for negli¬ 
gence, 8 450 

Garages, stored vehicles, liability, 8 726, p. 870 
Injuries as result of negligent use by thief, 
liability, 8 255, n. 71; 8 428, p. 1053 
Lien for repairs, supplies, etc., authority of thief 
to create, 8 746, p. 890 

Public service vehicles, bond or security as cover¬ 
ing, 8 H5, p. 415 

Purchaser of stolen vehicle, title acquired, 8 41, 
p. 170, n. 19 

Rented vehicles, liability of hirer, | 764 
Repairmen, 

Burden of proof in actions against for loss of 
or damage to vehicle, 8 739, p. 883 
Liability for theft of vehicle in possession of, 
8 731 

Notice as affecting, 8 732 

Statutory regulation of transfer for purpose of 
preventing, 8 40, p. 160 

Transporting of stolen vehicles in interstate com¬ 
merce'. Interstate commerce, ante 
Thick weather. Fog, generally, ante 
Third persons, 

Actions for Injuries from operation, joining as de¬ 
fendant, 8 500, p. 147 

Family purpose doctrine, liability for acts of third 
persons operating vehicle by permission, 8 433, 
p. 1072 

Injuries from operation of vehicles, 

Concurring negligence, 8 254 
Jury question, 8 526, p. 503 
Intersections, concurrent negligence causing in¬ 
juries to, 8 369, p. 918 
Manufacturer’s liability to, 8 165, p. 501 
Motorist injured by acts of, municipality as liable 
for failure of police to prevent, g 564 
Negligence of driver of vehicle owned by, liability 
of master or principal of driver, 88 450-454, 
pp. 1147-1164 

Ownership, statements respecting as admissible 
in action for injuries from operation* | 516* p. 
265 

Renting or hiring of vehicles* 

Actions for injuries to, § 769 
Liability for injuries to* §8 768* 769* pp. 915- 
919 

Hirer* § 764 

Riders, driver as within scope of employment in 
permitting* f 399(2), p. 986 
Three lane highways, 

Meeting on* 

Keeping to right, 8 306, n. 82 

Negligence in operation, evidence, | 518* p. 325 
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Three lane highways—Continued 

Passing and overtaking, § 321; | 326, p. 764 
Turning on, f 303, p. 716 

Through service, public service vehicles, combining 
rights under several certificates of convenience 
and necessity, 8 84, p. 271 
Through streets or highways, 

Blinker lights over center of intersection, warning 
to drivers, § 300, p. 857 
Crossings or intersections, ante 
Knowledge, admissibility of evidence in actions 
for injuries from operation, § 51G, p. 2fil 
Last clear chance doctrine, stopping, § 493(1), p. 
123 

Lookout, § 284, p. GG2, n. 90 
Regulation of traffic, § 35 
Stopping, 

Last clear chance doctrine, § 493(1), p. 123 
Negligence in failing to stop, evidence, § 518, 
p. 331 

Thrown articles, liability for injury caused by, § 348 
Evidence, § 518, p. 34G 
Jury question, § 520, p. 502 
Time, 

Actions for injuries from operation, ,§ 499 
Certificate of title, delivery on sale of vehicle, § 
40, p. 166 

'Constructive service, nonresident motorists, § 502, 
p. 163 

•Crossings or intersections, 

Lookout, § 353, p. 839 

Right of way as determined from time of 
entering, § 302, p. 807 

Homicide, pleading in prosecution for, § 004, p. 
783 

Injuries from defeets or obstructions in highways, 
Actions for, § 217 

Notice as required to sot forth, § 215 
Injuries from operations, actions for, § 499 
Last clear chance, element of, 88 *193(4), 493(5) 
License fees and taxes, payment, § 142, p. 401 
Liens, 

Damages for injuries from operation, § 5G1 
Garage keepers or repairmen, § 743 
Proceedings to enforce, 8 7738 
Lights, display, § 2(53, p. 044 
Lookout, crossings or intersections, § 353, p. 839 
Nonresidents, constructive service in actions for 
injuries from operation of vehicles, § 502, p. 
161 

Passing and overtaking, signal of intention, § 320, 
p. 760 

Public service vehicles, ante 

Repairmen, redelivery of vehicle to owner, § 734 
Report of accident, § 674, p. 820 
Signal or warning before stopping, § 301 
Signalling approach of vehicle, § 288, p. G74 
Speed, consideration in determining reasonable¬ 
ness, § 291 

Standing or parked vehicles, placing flares, etc., 
* 335, p. 785 

Stopping, intersections, § 359, p. 852 
m ^-Intersections 

Change of direction, loss of right of way, 8 366, 
p. 900, n. 92 

Regulation dealing with Intersections as govern¬ 
ing, I 351, p. 834, n. 7 


Tire chains, negligence In failing to equip vehicle with, 
% 262 

Tire repair shops, nuisance, § 720 
Tire tracks, scene of accident or collision, admissibility 
of evidence In actions for injuries, § 516, p. 262 
Tires, 

Care required as to persons changing on high¬ 
way, § 384, n. 89 

Instructions to jury respecting, actions for in¬ 
juries from operation, § 553 
Latent defeets, liability of dealer for injuries 
caused by blow-out, § 1G5, p. 503 
Lien of person replacing or selling, § 748 
Negligence in respect of, jury question, § 526, p. 
42G 

Proximate cause of injury, defects in, jury ques¬ 
tion, § 522, p. 407, n. 81 

Puncture as unavoidable accident as respects li¬ 
ability for injuries, 8 250, n. 81 
Removal or alteration of identifying numbers, 
criminal offense, § 590 

Title, 

Certificate of registration, evidence of, § 119 
Certificates of title, generally, ante 
Transfer or sale, certificate of title, § 40, p. 164 
Toboggans, 

Guests, toboggan!st towed by car as, § 399(5), p. 
1010, n. 00 

Lights on toboggans drawn l>y automobile, $ 340, 
n. 74 

Torts, injuries from defects or obstructions in high¬ 
ways, basis of liability, 8 205 
Towing or towed vehicles, §8 339-342, pp. 797-801 
Care required, § 339 
Communication between ojierators, § 341 
Contributory negligence, § 340 

Person adjusting tow rope, § 470, p. 72 
Proximate cause of injury, jury question, § 
522, p. 415 

Guests, occupant of towed vehicle as guest as 
respects liability for injuries, § 399(5), p. 1018 
Independent, contractors, 

Jury question as respects liability for in¬ 
juries resulting, § 520, p. 518 
Liability of owner for acts of, § 438 
Liens, towing charges, § 748 
Lights, § 340 

Negligence, jury question, § 520, p. 403 
Negligence, § 339 
Evidence, § 518, p. 343 
Jury questions, § 520, p. 402 
Operator’s license, steering towed vehicle, § 150 
Parkways, exclusion, § 712, n. 7S 
Passenger in towing car, liability for negligence 
of operator, § 444 

Pedestrians attempting to cross between towing 
and towed vehicle, contributory negligence, 
§ 470, p. 43 

Proximate cause of injury, contributory negli¬ 
gence, jury question, § 522, p. 415 
Servant towing stalled vehicle as within scope of 
employment, § 437, p. 1101, n. 94 
Signals or warning, § 339 
Wreckel automobiles, police towing, | 717 
Towns. Municipalities, generally, ante 
Toy wagons, children playing in or near street with, 
care required to avoid injuring, § 396, p. 975 
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Track workers, street railways, care to avoid injury 
to, § 391 

Tracks and speedways, races and tests on, $g 577-587 
Assumption of risk, §§ 581-584 
Care required to protect spectators, § 577 
Contributory negligence, gg 581-584 
Duties and liabilities of, 

Owners of vehicles participating, g 578 
Persons conducting or promoting, § 577 
Race drivers, § 579 
Evidence in actions for injuries, § 585 
Findings in actions for injuries, § 587 
Gross negligence of driver, liability for injury 
resulting, g 579 

Instructions to jury in actions for injuries, g 587 
Licensees, liability for injury to, § 57!) 
Participants, assumption of risk, § 583 
Pleading in actions for injuries, § 585 
Questions of law and fact in notions for in¬ 
juries, g 587 

Special policemen, contributory negligence, § 584 
Spectators, 

Care required to avoid injuring, § 577 
Contributory negligence, § 582 
Duties owed to, g 579 
Trespassers, duty owed to, g 580 
Trial of actions for injuries, g 587 

Traction engines, 

Automobile as including, g 1, p. 112 
Classification for regulatory purposes, g 14, p 
125 

Motor vehicle as including, g 1, p. 109 

Tractor truck, defined, g 8, p. 118 

Tractors, 

Defined, § 8, p. 118 
License and registration, 

Exemption of tractors hauling trailers, § G4 
Tractor and trailer unit, § t»3, n. 54 

Trade-In vehicles, dealers, liability as owner for neg¬ 
ligence of another driving with his consent, § 442, 

p. 1126 

Trade name, license and registration in, g 70, n. 69; 
§ 101 

Trade or business, 

Family purpose doctrine as applicable to cars 
used in, g 433, p. 1069 

Negligent operation of vehicle with consent or 
knowledge of owner, liability us dependent 
on operation In business, g 442, p. 1129 
Nonresident engaging in within state, license and 
registration, g 68 

Operation of vehicle on business of owner, pre¬ 
sumption, § 511(6), p. 230 
Public service vehicles, necessity of operation as, 
g 46, p. 211 

Taxicabs, etc., regulation by municipality under 
power to license and regulate, g 45, p. 194 

Traffic aisles, Intersections, effect of, g 351, p. 834 

Traffic conditions, 

Care required in operation as affected, g 217, p. 
608 

Following vehicles, consideration in determining 
distance between vehicles, g 323, p. 751 
Speed, g 290, p. 683 

Consideration in determining reasonable¬ 
ness, § 291 


Traffic conditions—Continued 

Stopping without signal as excused by, g 301 
Turning regardless of, g 303, p. 715 
Traffic lanes, 

Intersections, deviation from, g 350, p. 829 
Keeping in proper lane, g 276, p. 054 
Turning on roadways divided into lanes, g 303, 
p. 710 

Traffic lights or signals, 

Ambulances, g 376 

Anticipation that others will enter against, § 301, 

p. 800 

Assumption that motorist will stop pursuant to, £ 
361, p. 803 

Caro required as affected, § 350, p. 830 
Change while pedestrian is crossing, right of way, 
§ 470, p. 58 

Contributory negligence, 

Evidence, g 520, pp. 378, 381 
Jury question, § 527. p 555 
Duty of motorist to observe, § 284, p 005 
Evidence, prosecution for violation of regulations, 
$ 714, p. 857 

Funeral procession proceeding against, g 371 
Injury to vehicle or occupant as result of negli¬ 
gence in direction of traffic, liability, § 176 
Lookout, pedestrians crossing at or near point 
controlled by, g 470, p. 58 
Negligence, 

Crossing against, jury question, g 520. p. 
401 

Entering intersection controlled by, evidence, 
g 518, p. 332 

Obeying, § 300, pp. 853 859; § 370, p. 919 
Offenses, violation of regulations, § 714, p. 857 
Pedestrians, ante 

Prosecution for violation of regulations with re¬ 
spect to, g 714, p. 857 

Proximale cause of injury, disregard of, evidence, 
§ 519, p. 301 

Right of way controlled by, § 302, p. 874 

Pedestrian crossing in disregard of, § 470, 
p. 57 

Speed of vehicle approaching, negligence, Jury 
question, g 520, p. 431, n. 61 
Sudden stop in obedience to, § 301 
Turning into intersection controlled by, g 365; 
§ 307, p. 904 

Violation of, presumption of negligence, g 511(4)> 
p. 214 
Traffic officers, 

Caro to avoid injury to, g 391 
Contributory negligence, g 475 
Jury question, g 527, p. 584 
Negligence causing injury to, jury question, g 526, 
p. 475 

Obeying signals or directions of at intersection, g 
35 

Rules and regulations relating to operation, g 14, 
p. 127 

Traffic regulations, 

Ambulances, exemption, g 376 
Bicyclists, duty to observe, g 464, p. 20 
Construction, g 269 

Crossings or intersections, observing at, f 350, pt 
825 

Emergency fire vehicles, exemption, { 372 
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Traffic regulations—Continued 

Evidence, admissibility in actions for injuries 
from operation, g 516, p. 272 
Exemption of certain vehicles from, § 371 
Fire department vehicles, exemption, § 372 
Justification or excuse for violating, § 271 
Negligence in violation of, evidence, § 515; g 
518, p. 300 
Pedestrians, 

Crossing street or highway, g 470, p. 40 
Iieft hand side of road, walking on, g 4G9, p. 

37 

Police cars, exemption, § 374 
Privileged vehicles, exemption from operation, g 
371 

Reckless driving, violation of regulations as of¬ 
fense of, § 009, p. 700 
Rules of the road, § 208, p. 047 
Violation of, presumption of negligence, g 511(4), 
pp. 209 -215 

Trailer camps or parks, 

License fees and taxes, § 718 
Regulation and control, § 43 

Trailers, 

Brakes, requirements as to, § 201, n. 12 
Care required of ofierutor of vehicle hauling, 8 
339 

Contributory negligence of operator of tractor 
hauling, owner's right to recover for damages 
to trailer, § 402, p 18 
Defined, g 8, p. 118 

Dimension of trailer involved in accident or col¬ 
lision, admissibility of evidence, § 510, p. 

253 

Guests, motor vehicle within guest statute as in¬ 
cluding, g 399(3), p. 997 

Liability for negligence in operation of vehicle by 
another with permission, statutes imposing 
liability as applying to, § 442, p. 1128 
License and registration, 

Exemption of tractors hauling trailers, § 04 
Tractor and trailer units, g 03, n. 54 
Motor vehicle as including, § 1, p. 110 
Negligence in respect of, 

Evidence, g 518, p. 343 
Jury question, 8 520, p. 402, n. 20 
Public service vehicles, regulations as to, § 50 
Taillights, g 340 

".Transfer and sale, g§ 39-42, pp. 159-184 

Acknowledgment of certificate of title, g 40, p. 

106 

Assignment of, 

Certificate of title, g 40, p. 164 
Original bill of sale, g 40, p. 163 
Bill of sale, g 40, p. 163 

Delivery to purchaser, § 40, p. 167 
Blank assignment of certificate of title, g 40, p. 

166 

Bona fide purchasers, buyer as in case of noncom¬ 
pliance with statute regulating sale, g 41, p. 

176 

• Caveat emptor, application of doctrine, g 42, p. 

180 

• Certificate of convenience and necessity, public 

service vehicles, g 84, p. 272 
< Certificates of title, generally, ante 
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Transfer and sale—Continued 

Check evidencing purchase price, recovery on in 
case of noucompliance with statute, g 41, p. 
174 

Compliance with statute regulating, g 40, p. 168; 
g 41, p. 169 

Conditional sales, generally, ante 
Conflict of laws, g 41, p. 177 
Construction of statute regulating, g 40, p. 1G1 
Contract for sale, repairman’s lien against owner 
contracting to sell, § 745 

Creditors of purchaser, noncompliance with stat¬ 
ute regulating sale as affecting right, g 41, 
p. 175 

Dealers, generally, ante 
Delivery of certificate of title, g 40, p. 164 
Demonstration by salesman, liability of owner for 
injuries resulting during, g 438 
Estoppel, title by in case of noncompliance with 
statutes regulating sale, g 41, p. 176 
Good faith purchaser, buyer as in case of non- 
compliance with statutory requirements, g 
41, p. 17G 

Law governing, § 41, p. 177 
License fees and taxes, § 142, p. 402 
License to operate vehicles, transfer of, g§ 123, 
124 

Lien of garage keeper, enforcement, § 759 
Mandatory statutory provisions, § 41, p. 109 
Motor bus routes, franchise, § 104 
Negligence in operation by buyer, liability of 
seller for injuries resulting, § 413, p. 1139 
Negligent operation of vehicle by driver furnished 
by seller, liability for injuries resulting, g 
454 

New registration of vehicle, § 132 
Noncompliance with statutes regulating, effect of, 
g 41, pp. 108-177 

Note evidencing purchase price, recovery on in 
Case of failure to comply with statute, g 41, 
p. 174 

Notice, § 40, p. 166 

Offenses, sale or transfer without compliance with 
regulations, § 089 

Operation and effect of statute regulating, g 40. 

p. 101 

Possession, noncompliance with statute as affect¬ 
ing right, § 41, p. 171 

Purchaser’s rights in case of noncompliance with 
statute regulating, g 41, p. 175 
Purpose of statutes regulating, g 40, p. 160 
Recovery back of purchase price on noncompliance 
with statute regulating, § 41, p. 175 
Registration of transfer, § 40, p. 163 
Regulatory statutes, § 41, p. 172 
Removal of license plates, g 40, p. 167 
Replevin by seller on failure to eomply with stat¬ 
utes regulating sale, g 41, p. 174 
Report of, § 40, p. 166 

Effect of failure to make, g 41, p. 1G8 
Retention of title, liability of owner for negligence 
in operation of vehicle by another, g 442, p. 
1146 

Retrospective effect of statute regulating, g 40, p. 
167 

Second hand vehicles, statutory regulations, g 40, 

p. 162 
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Transfer and sale—Continued 

Seller’s rights in case of failure to comply with 
statute regulating, § 41, p. 173 
Specific performance, compelling by seller promis¬ 
ing to deliver bill of sale, g 41, p. 175 
Statutory regulations, § 40, pp. 159-168 

Conditional sales, priority of lien, 9 754, p. 
902 

Effect of violation or noncompliance, § 41, pp. 

108-177 
Offense, § 689 

Garage keeper’s or repairman’s lien, enforce¬ 
ment, | 759 

Subsequent purchasers or encumbrancers, non- 
compliance with statutory requirements as 
affecting, § 41, p. 171 

Termination of license and certificate of registra¬ 
tion, § 126 

Third persons, noncompliance with statute as af¬ 
fecting right, § 41, p. 175 
Title as passing in compliance with statutes reg¬ 
ulating, § 40, p. 168 

Title as respects liability of owner for negligent 
onoratlon of vehicle by another, § 442, p. 
1126 

Transfer of possession as Incident to creating 
agency of master and servant, § 436, p. i093 
Valid transfers notwithstanding noncomplianee 
with statute, § 41, p. 171 
Validity of, 

Statutes regulating, g 40, p. 160 
Transfer, g 41, p. 168 

Violation of statutes regulating, effect of, g 41, 
pp. 168-177 

Voidable transfers for noncompliance with stat¬ 
ute regulating, g 41, p. 173 

Transients, operator’s license, exemption, g 149, n. 
35 

Transportation for hire. Public service vehicles, gen¬ 
erally, ante 

Transportation of stolen vehicles in Interstate com¬ 
merce. Interstate Commerce, ante 
Travel bureau agents, 

Defined, g 46, p. 206 
Regulation and control, g 46, p. 209 
Treble damages, injuries from operation of vehicle, 
judgment for, § 559 

Trees, highways, falling tree as defect as respects li¬ 
ability for injury to vehicle or occupant, g 187 
Trenches, highways, jury question as to contributory 
negligence in driving into, g 227, p. 585 
Trespass, actions of, recovery of damages for in¬ 
juries resulting from operation, g 494 
Trespassers, 

Bicyclists, g 464, p. 20 

Care required to avoid injury to, g 349, p. 819; g 
401 

Filling stations, duty owed to, g 777 
Infants permitted to ride in employer’s vehicle, 
care required as to, g 399(2), p. 990 
Injuries from operation, 

Evidence aR to status, g 517, p. 275 
Pleading in action for, g 505, p. 171 
Last clear chance doctrine, application, g 493(1), 
p. 122, n. 56 

License to operate vehicle, operation without, g 
163, p. 498 


Trespn ssers—Continued 
Negligence, 

Jury question In action for injuries to, | 526 f 
p. 425, n. 14 
Liability for, g 401 

One way street, traveling in wrong direction, f 
277, n. 39 

Private premises, injuries to motorist trespassing 
on, liability, g 564 

Registration of vehicle, operation without, g 134, p. 
443 

Speed, driving at unreasonable speed, g 290, p» 
680 

Stray animals on highways, g 409 
Tracks or speedways, duty owed to, g 580 
Unauthorized invitee or permittee riding in ve¬ 
hicle, § 399(2), p. 988 

Willful or wanton conduct, liability for injuries 
resulting, § 399(2), p. 990 

Trestles, injury to vehicle or occupants as result of 
maintenance, liability, g 184 
Trial, 

Defective construction, actions against manu¬ 
facturers or dealers for injuries or damages 
resulting, g 167 

Garage keepers, actions against for loss or dam¬ 
age to stored vehicles, g 727, p. 874 
Injuries from defects or obstructions in high¬ 
ways, actions for, §§ 226-229, pp. 575-592 
Instructions to jury, generally, ante 
Public service vehicles, 

Action on bond or security, g 118, p. 426 
Action to set aside order granting or denying 
certificate of convenience and necessity, 
g 92, p. 332 

Questions of law and fact, generally, ante 
Races and tests on tracks or speedways, actions 
for injuries, § 587 

Repairmen, actions to recover for services, g 738 
Storage of vehicles, actions for loss or damage 
to vehicle, § 727, p. 874 

Trial de novo, public service vehicles, appeal from 
order granting or denying certificate of conven¬ 
ience and necessity, g 92, p. 329 
Triangular junction, intersections, left turn, g 367, p. 
914 

Tricycles, 

Children in or near street on, care required to- 
avoid injuring, § 396, p. 975 
Injuries to child on, negligence, jury question, g- 
526, p. 486, n. 77 

Negligence of operator of vehicle injuring, evi¬ 
dence, § 518, p. 319 
Trolley cars, 

See, also, Street cars, ante 
Applicability of statutes relating to operation of 
motor vehicles, § 27 

Word automobile as including, g 1, p. Ill 
Trolley poles, highways, liability for injury to ve¬ 
hicle or occupants as result of erection in, | 184 
Trover and conversion, 

Garage keepers, 

Misdelivery of stored vehicles, g 726, p. 870- 
Sale of vehicle to enforce lien, g 759 
Stored vehicles, damages recoverable, g 728,. 
p. 875 
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Trover and conversion—Continued 

Lien for repairs, action for conversion by owner 
against person claiming, | 757 
Repairmen, j 731 

Actions against to recover for, g 730, pp. 882- 
886 

Actions by to recover for, § 741 
Damages, § 742 

Damages recoverable against, §§ 740, 742 
Delivery of vehicle to unauthorized person, 
g 735 

Repairmen, liability, § 731 

Truck tractor, motor vehicle as including, § 1, p. 109. 
Trucks, 

Clearance lights, purpose of statute requiring, $ 
263, p. 641, n. 49 

Front lamps, nighttime operation, § 263, p. 642, 
n. 55 

Guests, motor vehicle within guest statute as 
including, § 389(3), p. 997 
Word automobile as including, § 1, p. Ill 
Trunk highways, 

Intersections, right of way, § 3G2, p. 809, n. 73 
Streets taken over system, liability for injury 
caused by defects, § 172, p. 512 
Trusses, bridges, defect as respects liability for in¬ 
juries to vehicle or occupants, § 183 
Tunnels, passing vehicle in, § 326, p. 758 
Turning, 

Bicyclist, 

Contributory negligence, § 464, p. 21 
Negligence, jury question, § 520, p. 478, n. 24 
Care required, g 300, p. 708 
Child injured as result of negligence in, jury 
question, § 520, p. 485, n. 70 
Contributory negligence, 

Evidence, § 520, p. 378 
Jury question, § 527, p. 535 

Proximate cause of injury, § 522, p. 415 
Crossings or intersections, ante 
Instructions to jury in actions arising out of, § 
540 

Intersections. Crossings or intersections, ante 

Left turn, generally, ante 

Motorcyclists, 

Contributory negligence, jury question, § 527, 
p. 567 

Negligence resulting in injury to, jury ques¬ 
tion, g 526, p. 479, n. 35 
Negligence, 

Jury question, § 520, p. 440 
Signals, g 303, p. 718 

Offenses in connection with, § 714, p. 858 
Overtaken vehicle, negligence, evidence, g 518, p. 
336 

Passengers injured as result of failure to exer¬ 
cise due care, liability, g 404, p. 1025 
Precautions in, g 303, pp. 714-720 
Presumption of negligence, § 513(4), p. 214 
Private premises, care required, g 344 
Proximate cause of injury, 

Contributory negligence, jury question, g 522, 
p. 415 

Evidence, g 519, pp. 360, 366 
Jury question, g 522, p. 409 
Liability, g 304 
Regulations as to, g 35 


Turning^-Continued 

Right turn, generally, ante 
Signals, ante 

Speed, contributory negligence, Jury question, | 
527, p. 531 

Street cars, negligence in turning in front of, g 
406, n. 98 

U-turn, generally, post 

Turntable cases doctrine, infant trespassers, applica¬ 
tion to, g 401, n. 78 

Ultimate facts, findings of in actions for injuries 
from operation, inconsistency, § 558, p. 659 
Ultimate negligence, jury question, actions for in¬ 
juries from operation, g 528, pp. 591-595 
Unattended vehicles, 

Leaving on streets, § 28, p. 145 
ltes Ipsa loquitur, presumption of negligence un¬ 
der doctrine, g 511(3), p. 208 
Unauthorized invitee or permittee, care required to 
avoid injuring, § 399(2), p. 988 
Unauthorized persons, permitting operation by, of¬ 
fense, g 687 
Unavoidah e accident, 

Animals injured on highway, liability, gg 407, 408 
Assistance, criminal liability for failure to render, 
§ 674, p. 820 

Burden of proof on plea of in action for injuries 
from operation, g 509, n. 32 
Children on or near street or highway, liability, 
§ 390, p. 9G8 

Death resulting, criminal liability, g 602 

Evidence, § 519, p. 307 

Homicide, 

Instructions to jury on, § C08, pp. 807, 808 
Jury question, g GC7, p. 802 
Instructions to jury, 

Actions for injuries from operation, g 538, p. 
015 

Homicide, § 008, p. 808 
Jury questions. 

Action for injuries resulting, § 522, p. 400 
Homicide, § 007, p. 802 
Liability for injury caused by, g 256 
Pedestrians, liability, g 383, p. 940, n. 68 
Pleading in action for injuries from operation of 
vehicle, § 506 

Underage driver, owner negligently permitting use of 
car, liability for negligence resulting in injuries, 
§ 427, p. 1048 
Underpass, 

Passing vehicles in, g 326, p. 758 
Speed limit, posted sign, g 290. p. 683, n. 24 
Undertakers, supplying automobile with driver, lia¬ 
bility for injuries to mourner, g 768, p. 918 
Unfair competition, public service vehicles, prevention, 
§ 44, p. 187 
Uniformity, 

Public service vehicles, regulations, § 44, p. 189 
Regulation of operations, g 15 
United States, 

License and registration, exemption of vehicles 
owned by, g 65 

Negligent operation of vehicles owned and op¬ 
erated by employees, liability, g 441, p. 1120 
Unlawful plates, driving with as offense, g 638 
Unloading. Loading or unloading, generally, ante 
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Unused streets, intersections, duties of drivers, § 861, 
p. 835 

Unusual place, alighting from street car or other 
vehicle, contributory negligence, g 480 
Usages. Customs and usages, generally, ante 
Use of vehicle. 

Family purpose doctrine, generally, ante 
Liability for negligence in operation by person 
other than owner with permission, § 442, p. 
1128 

License fees or taxes according to, g 140, pp. 458- 
459 

Used cars, 

See, also, second hand dealers, generally, ante 
Transfer or sale, 

Statutory regulations, § 40, p. 1G2 
Vehicle brought into slate, delivery of license 
fee received, g 40, p. 167 

U-turn, 

Care in executing, g 303, p. 719 
Negligence, 

Contributory negligence, jury question, g 527, 
pp. 538, 545 
Evidence, § 518, p. 332 

Gross negligence in attempting, g 258, p. 633, 
n. 62 

Right of way, g 366, p. 903 

Vacated highways, injuries from defects or obstruc¬ 
tions in, liability, § 172, p. 510 
Value, license fee or tax according to, § 138, p. 454 
Variance. Issues, proof and variance, generally, ante 
Venue, 

Injuries from defects or obstructions in highways, 
actions for, g 216 

Injuries from operation, action for, g 498, p. 140 
Pleading, § 504 

Interstate commerce, prosecution for transporting 
stolen vehicle in, § 704 

Lien against vehicle, proceedings to foreclose, 
§ 758 

Damages for injuries from operation, enforce¬ 
ment, g 563 

Public service commissions, appeal from order of, 
g 45, p. 202 

Speed, prosecution for violation of law, burden of 
proof, g 647, p. 750 

Verdict, 

Assault and battery, prosecution for, § 603 
Consent, prosecution for taking and using vehicle 
without, g 697 

Direction of verdict, generally, ante 
Driving while Intoxicated, prosecution for, g 636, 
p. 736 

Homicide, prosecution for, g 669 
Injuries by vehicle other than motor vehicle, ac¬ 
tions for, g 567 

Injuries from defects or obstructions in highways, 
actions for, gg 229, 241 

Injuries from operation, actions for, g 558, pp. 653- 
661 

Defects or obstructions in highways causing 
injuries, g 241 

Interstate commerce, prosecution for transporting 
stolen vehicles in, g 709 

Intoxicating liquor, prosecution for driving while 
intoxicated, g 686, p. 736 


Verdict—Continued 

Leaving scene of accident etc., prosecution for, 
g 681 

Reckless driving, prosecutions for, g 622 
Renting or hiring of vehicles, actions for injuries 
to third persons, g 769 

Transporting stolen vehicles in interstate com¬ 
merce, prosecution for, g 709 
Verification, 

Application for license or permit, public service 
vehicles, § 103, p. 378 

Complaint in prosecution for driving while in¬ 
toxicated, g 632, p. 726 

Viaducts, injuries to vehicle or occupants as result 
of maintenance, liability, g 184 
View. Obstructed view, generally, ante 
Villages. Municipalities, generally, ante 
Violation of statute. Statutory provisions, ante 
Visibility, 

Evidence, in actions for injuries from operation, 
g 516, p. 260 

Intersections, consideration in determining care 
required, § 350, p. 830 

Vision, 

Evidence in action for injuries from operation, g 
516, p. 249 

Obstructed view, generally, ante 
Smoke, generally, ante 

Volume of business, public service vehicles, element in 
determining status, g 47, p. 212 
Voluntary manslaughter, 

Evidence, g 666, p. 797 

Instructions to jury in prosecution for, g 668, 
p. 805, n. 31); g 668, p 810 
Intent, g 658, p. 769 
Volunteers, 

Care required to avoid injury to, g 349, p. 820 
Passenger in vehicle, liability for injury to, g 397 
Traffic director, contributory negligence, g 475 
Wagon, automobile as included in term, g 1, p. 112 
Waiver, 

Attachment, lien for damage for injuries from op¬ 
eration, g 563 

Driving while intoxicated, defect in charge, g 632, 
p. 727 

Garage keepers* or repairmen’s lien, g 750 

Surrender or loss of possession, g 747, p. 893 
Public service vehicles, notice of proceeding for 
certificate of convenience and necessity, g 92, 
p. 306 

Reckless driving, defects in information charging, 
g 617, p. 708 

States, immunity from liability for negligence in 
operation of state owned vehicles, g 441, p. 
1120 

Walking on highway. Pedestrians, generally, ante 
Wanton misconduct, g 258, p. 630 

See, also, Willful misconduct, generally, post 
Assault and battery, g 597, p. 600 
Bicyclist injured as result of, contributory negli¬ 
gence, g 464, p. 21 

Burden of proof, actions for injuries from opera¬ 
tion of vehicle, g 512, p. 239, n. 19 
Coasting, injuries to person coasting on highway 
or street, g 393 

Consent, criminal liability for taking and using 
vehicle without, | 691, p. 839 
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Wanton misconduct—Continued 

Contributory negligence, liability as affected, J 456 
Evidence, actions for injuries resulting, | 518, p. 
298 

Finding, actions for injuries from operation, 8 558, 
p. 655 

Guests, ante 

Homicide, 8 657, pp. 759, 766; 8 659, p. 772 
Evidence as to, § 666, p. 793 
Instructions to jury on, 8 668, p. 809 
Jury question, § 667, pp. 802, 803 
Instructions to jury, actions for injuries from op¬ 
eration, 8 537 

Jury question, action for injuries resulting, 8 526, 
p. 424 

Last clear chance, doctrine as applicable, 8 493(5), 
n. 26 

Law question, action for injuries resulting, 8 52G, 
p. 426 

Manslaughter as result of, 8 657, p. 759 
Speed, 8 657, p. 766 

Minor trespassers, liability for injuries resulting, 

a 4oi 

Pedestrian injured as result of, contributory neg¬ 
ligence, § 468, p. 29 

Pleading, actions for injuries from operation of 
vehicle, § 505, p. 178 

Presumptions, actions for injuries from opera¬ 
tion of vehicle, § 511(1) 

Punitive damages for injunes resulting, § 560 
lies ipsa loquitur, doctrine as available to estab¬ 
lish, § 511(3), p 205 
Speed, manslaughter, § 657, p. 766 
Trespassers, liability for injuries resulting, 8 399 
(2), p. 990; § 401 

Unauthorized invitee or permittee, liability in case 
of, 8 399(2), p. OSD 

War, 

Emergency, public service vehicles, relaxation of 
restrictions on operation, § 48, p. 219 
Public service vehicles, operation by federal gov¬ 
ernment in time of, 8 57 

War Department, public service vehicles, certificate of 
convenience and necessity based on need of, § 90, 
p. 287, n. 40 

Warehousemen, garage keepers as, storage of vehicles, 
8 724 

Warning, 

llorns, generally, ante 

Injuries from defects or obstructions, ante 

Signals, generally, ante 

Traffic lights or signals, generally, ante 

Warranty, manufacturer, liability on, 8 165, p. 502 

Washing, care required in safeguarding vehicle re¬ 
ceived for, 8 731 

Washouts, highways, defects as respects liability for 
injury to vehicles or occupants, 8 189, n. 82 

Waste, public service vehicles, certificate of conven¬ 
ience and necessity, § 90, p. 298 

Water department, liability of city for damage result¬ 
ing from collision with truck operated by, § 441, 
p. 1113, n. 16 

Water districts, license and registration, exemption of 
vehicles owned by, 8 65 

Water mains, streets, jury question as to negligence 
as to motorist Injured by reason of extension 
above street level, ( 227, p. 579, n. 18 


Weather conditions, 

Oare required In operation as affected, 8 247, p. 
608 * 

Following vehicles, consideration in determining 
distance between vehicles, 8 323, p. 751 
Guests, contributory negligence as affected, warn¬ 
ing driver, 8 488, p. 105 
Intersections, care required as affected, 8 350, p. 
830 

Passengers, assumption of risk arising from, 8 486, 
p. 95 

Speed, consideration in determining reasonable¬ 
ness, 8 291 
Weight of vehicles, 

Care required in operation as affected, § 247 p. 607 
p • Graduated license fee or tax according to, 8 138, 
p. 452 

Injuries from defects or obstructions in highways, 
excessive weight as precluding recovery, 8 200 
Overloading, generally, ante 
Regulations, § 32 

Rights on highways as affected by, 8 246 
Wet pavement. Slippery roads or surface, generally, 
ante 

Wharves, taxicabs, solicitation of patronege, 8 55 
Wheelchair, pedestrian, person propelling self by 
means of, § 3S2 
Wheels, 

Instructions to jury respecting in action for in¬ 
juries from operation, 8 553 
Lien of person replacing or selling, § 748 
Negligence in resjiect of, jury question, 8 526, 
p. 426 

Steering apparatus, generally, ante 
Whisky bottle, linding near scene of accident, admis¬ 
sibility of evidence as to in actions for injuries 
resulting, § 516, p. 252 
Width of vehicle, 

Injuries from defects or obstructions In highways, 
excessive width as precluding recovery, 8 200 
Load, statutory requirements as including, § 348 
Offenses, violation of regulations, § 714, p. 858 
Regulations, §8 32, 43; 8 714, p. 858 
Wife. Husband and wife, generally, ante 
Wild animals, injuries caused by collision with, lia¬ 
bility, 8 505, p. 671 
Willful misconduct, § 258, p. 030 

See, also, wanton misconduct, generally, ante 
Assault and battery, intent inferred from, 8 597, 
p. 690 

Bicyclist injured as result of, contributory negli¬ 
gence, § 464, p. 21 

Coasting, injuries to persons coasting on highways 
or street, 8 393 

Consent, criminal liability for taking and using 
vehicle without, § 691, p. 839 
Contributory negligence, liability as affected, 8 456 
Defects or obstructions in highways, personal lia¬ 
bility of highway officers for injuries result¬ 
ing, 8 174 

Evidence, actions for injuries resulting, 8 518, p. 
298 

Burden of proof, 8 512, p. 239, n. 19 
Presumptions, 8 511(1) 

Finding of, actions for injuries from operation, 
§ 558, p. 655 

Surplusage, | 558, p. 659 
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Willful misconduct—Continued 
Guests, ante 

Homicide, pleading as essential, $ 664, p. 781, n. 49 
Instructions to jury, actions for injuries from op¬ 
eration, § 637 

Jury question, actions for injuries resulting, § 626, 
p. 424 

Law question, action for injuries resulting, { 626, 
p. 426 

Passengers, § 486, p. 94 
Evidence, § 618, p. 350 
Jury question, § 526, p. 494 
Pedestrians injured as result of, contributory neg¬ 
ligence, § 468, p. 29 

Pleading, actions for injuries from operation of 
vehicle, § 505, p. 178 * 

Punitive damages for ii juries resulting, § 560 
lies ipsa loquitur, doctrine as available to estab¬ 
lish, § 511(3), p. 204 

Trespassers, liability for injuries resulting, § 399 
(2), p. 990; £ 401 

Unauthorized invitee or permittee, liability in 
case of, § 399(2), p. 989 
Windshield, 

Nontransparent material on, operation of vehicle 
with as ncgMgence, § 260 
Proximate cause of injury, unclean windshield, 
jury question, § 522, p. 407, n. 81 
Sleet, snow, etc., covering, speed, § 294, p. 700 
Vision obstructed by reflection of lights in, 

Duty to stop, § 294, p. 098 
Lookout, § 285 
Windshield wiper, 

Dealer furnishing automobile to prospective pur¬ 
chaser without warning of defect in, liability 
for injuries in collision, £ 254 
Instructions to jury respecting, actions for in¬ 
juries resulting, § 553 

Witnesses, 

Assignment, effect of failure to witness, 8 41, p. 
169, n. 17 

Eyewitnesses, generally, ante 
Intoxication, admissibility of evidence as to in 
actions for injuries from operation of vehicle, 
§ 516, p. 252 

Words and phrases. Definitions, generally, ante 
Working in or on lughways, 

Care to avoid injury to persons working, § 391 
Contributory negligence of persons working on, 
§ 476, pp. 69-72 
Workmen’s compensation, 

Evidence as to receipt as competent to establish 
injury, § 516, p. 255 

Independent contractors, arrangement by em¬ 
ployer to carry employees of Independent con¬ 
tractor as affecting relation, 8 451, p. 1150, 
n. 54 

Wrecked vehicles, 

Persons rendering assistance, care required to 
avoid injury to, 8 391 

Warning signs, negligence, evidence, 8 518, p. 344 
Wrecker service, 

Driver’s license, 88 147, 154 
Flares, duty of placing, 8 339 
License plate, surrender as condition precedent, 
8 142, p. 462 


Wrecker service—Continued 

Licenses and taxes, 88 147, 154, 718 
Municipalities, regulation of towing service, 8 TIT 
Operator’s license, municipalities, 8 147 
Police officers employing, liability of owner of 
vehicle, 8 728 

Public service vehicles, regulation as, 8 &4> P- 338 
Use of streets, 8 716 
Writing, 

Injuries from defects or obstructions in high¬ 
ways, written claim as condition precedent to 
action, § 215 

License or registration, 8 106 
Wrong side of road, 8 281, pp. 656-659 

See, also, Left hand side of road, generally,, 
ante 

Animals on highway, contributory negligence^ 
8 467 

Assumption of risk by motorist driving on, 8 320^- 
p. 741, n. 73 
Bicyclist, 

Contributory negligence, 8 464, p. 22, n. 2 
Jury question, § 527, p. 569 
Care required when proceeding on, § 276, p. 654 
Child Injured by vehicle driving on, negligence, 
jury question, £ 526, p. 487 
Contributory negligence, 

Evidence, § 520, p. 378 

Jury question, £ 227, p. 586 ; 8 522, p. 415; 

£ 527, pp. 535, 550 
Proximate cause of injury, 

Evidence, £ 520, p. 389 
Jury question, § 522, p. 415 
Defects or obstructions in highways, as bar of 
recovery for injuries caused by, £ 211 
Emergency as created by car approaching on as 
respects liability for acts in, § 257, p. 628, n. 18 
Excuse for driving on, 8 282 
Guests or occupants, 

Contributory negligence In connection with 
collision with vehicle on, jury question, 
£ 527, p. 563 

Liability for injuries, 8 404, pp. 1028, 1029, 
n. 75, 76 

Homicide as result, £ 057, pp. 764, 765 
Evidence, £ 666, p. 795 
Jury question, § 667, p. 803 
Pleading, § 664, p. 782, n. 67 
Ilorse-drawn vehicles, contributory negligence, | 
405 

Injuries from defects or obstructions in highway, 
Contributory negligence, § 201, p. 538 
Evidence, § 227, p. 575, n. 82 
Intersections, 

Anticipation that approaching motorist will 
he driving on, 8 361, p. 860 
Liability for injuries, 8 368, n. 57; 8 370, p. 
918 

Negligence, jury question, 8 526, pp. 448, 461 
Justification for driving on, 8 282 
Meeting, 

Anticipation that approaching vehicle will 
proceed on, 8 317, p. 733 
Assumption of risk, § 320, p. 741, n. 73 
Care required, 8 305 

Motorcycle policeman, contributory negligence In 
driving on, jury question, 8 527, p. 584 
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Wrong side of road—Continued 
Motorcycles, 

Contributory negligence in driving on, jury 
question, § 527, p. 507 

Negligence, jury question, { 526, p. 479, n. 35 
Negligence, S 281 

Evidence, § 518, p. 297 

Jury question, § 526, p. 425, n. 14; £ 526, pp. 
441, 448, 461; £ 526, p. 479, n. 35; § 527, 
p. 569 

One way street, fire department vehicle, § 373 
Parked vehicle, contributory negligence in colli¬ 
sion with, jury question, £ 527, p. 552 
Passenger injured as result of driving on, liability, 
§ 404, p. 1026 
Passing and overtaking, 

Anticipation of attempt, § 325 
Street car on, assumption by person boarding 
or alighting from, § 482 
Pedestrians, 

Care to avoid injury to pedestrian on, § .389, p. 
950 

Contributory negligence on failure to observe 
vehicle traveling on, § 471, p. 02 
Failure to look for vehicle approaching on as 
negligence, § 472, p. GO 

Loss of right of way by motorist driving on 
wrong side, § .388, p. 948 
Proximate cause of injury, jury question, § 
522, p. 416 


Wrong side of road—Continued 

Presumption of negligence arising from driving 
on, § 511(4), p. 211 
Proximate cause of injury, 

Jury question, § 522, p. 400, n. 47 
Law question, § 522, p. 412 
Negligence, 

Evidence, § 519, pp. 361, 366 
Jury question, £ 522, p. 409 
Speed of vehicle on, 

Evidence in actions for Injuries resulting, £ 
516, p. 268 

Negligence, jury question, § 526, p. 431, n. 61 
Standing vehicles, collision with, § 338, p. 792 
Passing, § 338, p. 790 
Warning signal by vehicle oh, § 288, p. 675 

Yellow lights or signals, intersections, entering on, 
§ 360, p. 836 

Y-interseetions, regulations dealing with intersections 
as governing, § 351, p. 834, n. 7 
Zigzagging vehicle, 

Meeting, driving to left to ovoid accident, § 310 
Speed, evidence of zigzagging as establishing ex¬ 
cessive speed, § 518, p. 306 

Zoning, 

Filling stations, revocation of permit by change 
in ordinance, § 776, p. 938, n. 1 
Garages, § 719 
Safety zones, generally, ante 
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